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ABSTRACT

TRADITION REINVENTED: THE VISION OF RUSSIA'S

PAST AND PRESENT IN IVAN TIMOFEYEV'S VREMENNIK

Marina Swoboda

McGiII University, 1997

This thesis attempts ta provide a complete textual analysis of Ivan

Timofeyev's Vremennik. The first three ehapters establish Timofeyev's

biographieal data, examine the extant manuscript and review prior researeh.

Timofeyev's biography has been restored by putting together the data from

earlier biographieal studies and by utilising the information hidden within the

text of Vremennik. The production of the extant manuscript should be dated to

the 1650s rather than the 1630s. The remaining four chapters of this dissertation

deal with the elaments of Vremennik which were largefy ignored by other

schofars. Timofeyev expressed an outlook on the state based on his

"Novgorodian vision", his understanding of Novgorod's rofe in the devefopment

of the new Russian state. 1befieve that this Novgorodian element is the key to

the correct interpretation of Vremennik. Timofeyev also formulated on original

concept of the "ideal tsar". He perceived a monarch's fegitimacy not only on his

hereditary rights but afso on the basis of his moral behaviour, in a way ereating

a moral code for a Christian monareh. He viewed the avants of Smuta as a total

degradation of the country and attempted to provide the solutions by developing

a distinct political theory. It was based on the traditional notion of a possibility of

cleansing and redemption of the whole country through an adherence ta the

Christian doctrine and consequently a return ta the paradise of pre-Smuta

days. Timofeyev reeognized his own apostolie mission of revealing the truth in

order to faeilitate this proeess.
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SO!vfMAIRE

LA TRADITION RÉINVENTÉE: LA VISION DU PASSÉ ET DU PRÉSENT

DE LA RUSSIE DANS LE VREMENNIK D'IVAN TIMOFEYEV

Marina Swohoda

McGill University, 1997

Cette thèse a pour but de faire une analyse textuelle exhaustive du Vremennik

d'Ivan Timofeyev. Les trois premiers chapitres sont consacrés à une étude de la

biographie de Timofeyev, à une analyse du manuscrit conservé et à une critique des

recherches antérieures sur le sujet. La biographie de Timofeyev a été reconstituée en

compilant les faits empruntés aux études biographiques antérieures et en utilisant

l'information dissimulée dans le texte du Vremennik. La production du manuscrit

conservé doit être datée des années 1650 plutôt que des années 1630. Les quatre

derniers chapitres de la thèse sont consacrés à des aspects du Vremennik qui ont été

en grande partie négligés par les autres chercheurs. Timofeyev exprime une vision de

l'état qui est fondée sur sa "vision novgorodienne" qui assigne à Novgorod un rôle

important dans le développement du nouvel état russe. Je crois que cet élément

novgorodien est la clé pour une bonne interprétation du Vremennik. Timofeyev a

également formulé une conception originale du "tsar idéal". Selon lui, la légitimité du

monarque ne reposait pas seulement sur ses droits héréditaires, mais aussi sur son

comportement moral. Ainsi, il a créé un code moral pour le monarque chrétien. Les

événements de la SmIlla représentaient pour lui une dégradation totale du pays~ il a

donc tenté de trouver des solutions en développant sa propre théorie politique. Celle­

ci était fondée sur la notion traditionnelle de la possibilité d'une purification et d'une

rédemption de tout le pays par une adhésion à la doctrine chrétienne et,

conséquemment, par un retour au paradis de l'époque pré-Smura. Timofeyev croyait

que sa propre mission apostolique était de révéler la vérité pour faciliter ce processus.
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A NOTE ON TRANSLITERATION

This thesis follows the modified Library of Congress system, Le. without

the diacritics and ligatures required by the strict style. Exceptions are made

when quoting directly from other publications preserving the system followed in

the given article or book. For the convenience of the non-specialist. "Timofeev"

has been replaced by "Timofeyev" to give sorne closer approximation of the

Russian pronunciation.

Citations, on the other hand. are given in the original Cyrillic.
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INTRODUCTION

The period of the Time of Troubles or, as Russians cali it,Smutnoe

vremia, is the period in Russian history which loosely marks the span between

the fall of the Riurikide dynasty and the rise of the new Romanov dynasty, dating

approximately from the death of the last ruler, Tsar Fedor Ivanovich in 1598, to

the eventual election of a new Tsar, Mikhail Romanov in 1613. V. Dai' describes

the word smuts as "an insurrection, rebellion, uprising, sedition, general

disobedience, discord between people and the government".1 This description

clearly seems to bear a strong resemblance to present-day Russia, and it is

understandable why the current situation in Russia is commonly referred to as

Smutnoe vremia by the Russian people. To the Russian mind, the parallel

between the two periods is clearly drawn by the similarity of the historical

situation of the time and, specifically, the general state of chaos produced in the

country. The power which ruled Russia has collapsed, leaving the country in

confusion. This chaos produced a multitude of parties, groups and interests. The

welfare of the population was not generally taken into account and disorganized

masses of people expressed their anger and dissatisfaction by the only means

available to them: destruction of what they perceived to be the oppressor's

financial and economic basis.2 A close analysis of the events in the Time of

Troubles suggests that ail of thase elements were present. With the death in

1 Vladimir DaI', Tolkovyi slovar" zhivogo velikorusskogo iazyka 1 vol. 4 (Moskva, 1956),239.
2 ln 1991 the Canadian joumalist Marq de Villiers published a book called Down the Volga in a
"Time of Troubles" (Toronto, 1991). He is cleany drawing a parallel between past and present
historical avants.
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1598 of the last ruler,Tsar Fedor Ivanovich r the doors ware opened for several

rival parties of boyars 3 to strive for a retum of the power which had baen taken

from them by Ivan IV. The 1598 election of Boris Godunov as tsar by the Zemskii

Sobor kept the opposing factions temporarily at bay. For several years Boris

Godunov's reign provided a degree of stability in Russia, and the power of the

tsar remained strong. Boris' rule, however, was underminded by the boyars'

constant plotting. The discontent of the peasants - which had increased as a

result of three years of crop failures between 1601-1604 - did not help this

state of affairs. By 1606 the power of Tsar Boris was weakened and largefy

absent in the peripheraf areas of the state. The country was heading towards a

catastrophe.

Meanwhife, along the borders, rumours were spreading of the

appearance in Poland of Tsarevich Dimitrii, the last son of Ivan IV (or as he

became better known, False Dimitrii, the First Pretender), who had apparently

and miraculously escaped death at Boris' hands. He collected a small army

and with the hefp of the Polish garrison moved towards Moscow in an attempt ta

take the throne which "righttully" belonged to him. The sudden death of Boris in

1606 facilitated the process of the Pretender's advances towards the city and

the disintegration of the tsar's power in Moscow. The population began

swearing allegiance ta the Pretender and willingly accepting his rufe.

Eventually t the Pretender, with the hefp of the Polish army, entered

3 The tenn boyar is the name commonly used as a title for old landed gentry. Boyars formed the
aristocratie backbone of the state and owned large independent estates. They were considered
the most privileged group of Russian society. As Richard Hellie indicated the boyars consisted of
"about two thousand individuals in the first half of the seventeenth century, comprised the ·power
elite' of Muscovy." (see: A. Hellie, Enserfment and Military Change in Muscovy (Chicago: The
University of Chicago Press, 1971), 22. The boyars should not be confused with the so- called
deti boyarskie - a lasser rank of landholders, and with the new class which started to develop fully
under the new Romanov dynasty. the dvoriane - a service gentry (what Hallie called "the middle
service class" (Ibid., 24). Dvoriane received land and serfs as payment for service to the crown.
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Moscow, killed Boris' wife and son Fedor, took control of the city and proclaimed

himself tsar. But the First Pretender ruled the country for less than a year. The

boyar's party, under the control of Vasilii Shuiskii, was dissatisfied with the

Pretender and the growing influence of the Poles at their expense. On May 26,

1606 they led an attack on the Kremlin during which the Pretender was killed

and Shuiskii gained control of Moscow. After his election by a small group of

boyars, Shuiskii was immediately proclaimed tsar, although, he was unable ta

obtain any level of respectability and recognition in the rest of the country.

During his short reign several peasant uprisings took place. The first rebellion

was led by Ivan Bolotnikov and then another uprising was sparked by the

appearance of the Second Pretender (Tushinskii var), who was in tum joined

by many peasants, Cossacks, and even a large number of gentry, ail desperate

to get rid of Shuiskii and his political party. The Second Pretender also had the

strong support of the Polish army. Shuiskii had to fight an army of Pales,

peasants, Cossacks and many other forces ta defend the city of Moscow. He

eventually requested the help of the Swedish king, whose mercenary army

immediately entered the city of Novgorod and took control of the country's north.

The roads to Moscow were filled with ail kinds of pretenders, each claiming his

right to the Russian throne; sorne even came with farfetched staries about being

the unknown son of Tsar Fedor (Fedor had one daughter Feodosia, who died in

infancy). Shuiskii was overthrown in 1610; the Second Pretender was killed and

royal authority ceased ta exist in Russia.

Responsibility for goveming of the country was placed in the hands of the

Boyar Durna, which had only limited powers, since Moscow was occupied by

the Polish army. During this time the Durna, under the pressure of Zolkiewski,

the Polish commander of the garrison stationed in Moscow, came up with a
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proposai to invite Wladyslaw, the son of the Polish king, to accept the Moscow

throne. A document was drawn up, offering the Polish prince the Russian

throne, though with substantial limitations on Wladyslaw's powers - among

other things, the Duma insisted on its participation in state affairs and on

Wladislaw's conversion to Orthodoxy.

Wladislaw's father, the Polish king Sigismund III, could not accept his

son's conversion to Orthodoxy, even if Russian lands were offered in

compensation. Not only was he a staunch Catholic, but he also fostered the

idea of Catholic expansion among both his own Orthodox subjects and the

Orthodox beyond the Polish-Lithuanian Commonwealth.4 ln view of the political

situation in Russia, his vision of Pan-Catholicism seemed more attainable than

ever. The confrontation forced by Sigismund of Poland on Muscovy emphasized

a greater issue in the canflict - the antagonism between Western Catholic

doctrine and Eastern Orthodox beliefs (clearly the previous attempt to reconcile

these differences, the agreement reached by the Union of Brest in 1596 and the

creation of the new Uniate Church, had proven to be a major failure). It

reinforced the idea, expressed earlier by Tsar Ivan III, about the distinctiveness

of Muscovy as the last outpost of true Orthodox Christianity and the Muscovite

ruler as the leading defender of Orthodoxy in the world. The conflict between the

Muscovy and the Byzantine church also accentuated the isolation of the last

Orthodox state, intensified the patriotism of the people.and eventually served as

a major push towards the formation of the idea of nationhood.

At the same time Novgorod under the direction of its Metropolitan Isidore,

was conducting negotiations with King Charles IX of Sweden, by which one of

4 H. Goldblatt. "Orthodox Siavic Heritage and National Consciousness: Aspects of the East Siavic
and South Siavic National Revivais, ft Harvard Ukrainian 6ludies 10, no. 3/4 (December 1986) :
336-354.
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the Swedish king's sons would accept the Russian throne. The Novgorodians

did not insist on the prince's conversion to Orthodoxy, and his rule would be

Iimited only to the city of Novgorod: he would have no involvement in the

ecclesiastic matters of Orthodox Russians and would only be in charge of the

army. In other words, the citizens of Novgorod, according to their longstanding

tradition, were hiring a prince and an army to protect them. Negotiations with

Poland and Sweden were unsuccessful. In the case of Poland, an acceptable

compromise could not be reached berween Sigismund and Moscow's

representatives. The negotiations between Novgorod and Sweden were

interrupted by the death of King Charles. The situation in Moscow became

intolerable and eventually the opolchenie was formed under the command of

Prince Pozharskii and Kuz'ma Minin. In 1612 the Polish army was expelled trom

Moscow. The Zemskii Sobor was then formed; its main task was to prepare the

groundwork for the election of a new tsar. In 1613 it elected Mikhail Romanov as

the Tsar. The situation in Novgorod changed only after long negotiations

between the Russian Tsars representatives and the Swedish forces. Finally, in

1617 the treaty of Stolbovo was signed and the Swedish army withdrew from

Novgorod.

The cruel realities of this period of interregnums compelled some

elements of the population to rethink the entire foundation of the country's

political structure. Most importantly, these realities forced the more educated

people to ask a crucial question - how could such devastation occur in the

country, and, as ail occurrences are ruled by God's will, why had God put his

people through such suffering.

It is not surprising that such great calamities produced a remarkable body

of Iiterary texts. Writings devoted ta the Time of Troubles constituted a distinct
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literary corpus at the beginning of the seventeenth century, which has long been

recognized by scholars as a collection of works united by a common theme.

These works long attracted the attention of ninteenth-and twentieth-century

Russian scholars; 5 in the last twenty years, the American historian Daniel

Rowland has produced several studies touching on the problems of Smuta. 6

Bath early and more recent scholarship recognized the value of these works for

an understanding of the historical developments in Russia during this and

subsequent periods. Scholars made major efforts to examine and publish the

works of the Time of Troubles. Of special importance in this regard was the

publication of many of the writings in volume thirteen of the Russian Historieal

Library (Russkaia istoricheskaia biblioteka ) in 1891 ( second and third editions

were published in 1909 and 1925, respectively). Finally, in the Soviet period,

separate editions of individual works of the Time of Troubles appeared in print

in several excellent academic monographs.7

Writings dealing with the Time of Troubles are generally divided by

scholars into two main categories: texts written during Smuta and texts

5 S.M.Solov'ev, Istoriia Rossii s drevneishikh vremen , vol. 5 (Moskva, 1961); V.O.Kliuchevskii,
"Obzor istoriografii 5 tsarstvovaniia loanna Groznogo. Istoriografiia smutnogo vremeni," vol. 7 of
Sochineniia (Moskva: Nauka, 1989), 140-161; idem, "Konspekt lektsii kursa istoriografii 0

Palitsyne, Khvorostinine," ibid., 162-165; idem, "I.Timofeyev, kn. Khvorostinin i A.Palitsyn, n

ibid., 166-1n; S.F.Platonov, Drevnerusskie skazaniia i povesti 0 smutnom vremeni XVII veka kak
istoricheskii istochnik (Sankt Peterburg,1913); A.A.Nazarevskii, Ocherki iz ob/asti russkoi
istoricheskoi povesti nachala XVII veka (Kiev, 1958); L.V.Cherepnin, "Smuta i istoriografiia XVII
veka,n /storicheskie zapiski (1945): 81-128.
6 M. Chemiavsky, Tsar and People: Studies in Russian Myths& 2-nd ad. (New York, 1969); Daniel
Rowland, "Muscovite Political Attitudes as Reflected in Early Seventeenth-Century Tales about
the Time of Troubles," (Ph. D.diss. , Yale University, 1976); idem, "The Problem of Advice in
Muscovite Tales about the Time of Troubles," Russian History 6 (1979): 259-283; idem, "Did
Muscovite Literary Ideology Place Limits on the Power of the Tsar (1540-1660s)?" The Russian
Review 49 (1990) :125-155.
7VremenniJ(' Ivana Timofeyeva . Trans. and ad. by O.A. Derzhavina. (Moskva-Leningrad,1951);
Skazanie Avraamiia Palitsyna. Ed. by C.A. Derzhavina and E.V. Kolosova (Moskva-Leningrad,
1955); Novaia povest' 0 pres/avnom rossiiskom tsarstve. Ed. by N.F. Droblenkova (Moskva­
Leningrad,1960).
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produced after the events. The first group 0: documents comprises mostly so­

called podmetnye pis'ma , that is, propaganda pamphlets produced and

distributed in Russian cities and the countryside as part of a campaign ta attract

supporters ta one side or the other. 8 One of the major works written during

Smuta, The New Ta/e of the Most G/orious Russian Tsardom ( Novaia povest' 0

preslavnom Rossiiskom tsarstve i velikom gosudarstve Moskovskom ), goes

beyond the "propaganda material" of podmetnye pis 'ma, representing an

interesting and sophisticated literary work.

The second group of writings, a very large group indeed, consists of

many documents written immediately after the Time of Troubles and whïch thus

not only describe the avents themselves but also analyze them. Many of them

represent a serious attempt on the part of theïr authors ta focus on the

characterization of the individual protagonists and heroes of the time. Theïr

authors were ail active participants in the events and were eager to absolve

themselves of any wrong-doing.

By far the best-known work of the Time of Troubles belonging ta the

second group is the document by Avraamii Palitsyn entitled the "Tale of the

Cellarer of the Holy-Trinity Monastery" (Skazanie ke/aria Troitse-Sergieva

monastyria Avramiia Pa/itsyna or /storiia v pamiat' predydushchim rodom...).

Palitsyn was a cellarer of the Holy-Trinity Monastery, one of the largest and

wealthiest monasteries functioning in Russia. The main part of the Tale deals

with the siege of the Trinity Monastery and the narrative continues until the

Deulino armistice of 1618 (Palitsyn himself took an active role in the work on the

agreement). Palitsyn constantly stressas his own participation and his

8 The type and character of those documents is described weil in A.A. Nazarevskii's book Ocherki
iz ob/asti russkoi istoricheskoi povesti nacha/a XVII veka (Izd. Kievskogo Gosudarstvennogo
Universiteta im. T.G.Shevchenko, 1958).
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importance in the events described, not always conveying an accurate picture of

these events and sidestepping the less admirable moments in his career (e.g.,

his service in the camp of the Second Pretender).

It is also important to mention a work written by Prince Ivan Khvorostinin,

the Tales of the Days and Tsars and Pre/ates of Moscow (Slovesa dnei i tsare;

sviatitele; moskovskikh ), which was completed just before the author's death in

1625. KhvorostininJs life was rather complicated: he was closely associated with

the First Pretender, was accused of pro-Catholic sentiments and outright

treason, but managed to survive ail these charges. It described evants of Smuta,

but very much concentrated on the persona of its author. In ·fact, it served to a

large degree as the means for Khvorostinin's self-justification and, when

necessary, self-condemnation. Khvorostinin was very experianced in the

political intrigues of the time, for in spite of many damaging acts, he managed to

advance his career and die of old age.

Another writer of the period, Prince Semen Shakhovskoi, left several

works devoted ta the Time of Troubles: the Tale in Memory of the Holy Martyr,

the Devout Prince Dimitrii (Povest' izvestno skazuema na pamiat'

velikomuchenika blagovemago tsarevicha Dimitriia ), ~he Tale of How a Certain

Monk was sent by Gad to Tsar Boris ta Avenge the S/oad of the Righteous

Prince Dimitrii (Pavest' 0 nekom mnise, kako poslasia Dt boga na tsaria Borisa

va otmshchenie krave pravednago tsarevicha Dimftriia), and the writing formerly

attributed to prince Katyrev-Rostovskii called the Tale of the Book of Former

Years ( Povest' knigi seia ot prezhnikh let). The tirst two works do not convey

much historical data but highlight the moral issues related ta the death of Prince

Dimitrii of Uglich, the youngest son of Ivan IV. On the other hand, the third work,

a carefully crafted history of the last Russian tsars - namely, Ivan IV, Fedor,
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Boris, the First Pretender and Vasilii Shuiskii, - is written with a remarkable

degree of objectivity.

One of the most interesting works of the post -Smuta period is Ivan

Timofeyev's Annals ( Vremennik) 9 , which in large measure is distinct from

the other writings of the time. At the root of Timofeyev's unique analysis of

events is his personal detachment trom the affairs of state and his personal

integrity. By the time Timofeyev started working on his book, he was an old man

at the end of his career. Stranded in Novgorod, he had escaped complicity in

Moscow affairs and was not looking for personal vindication. He wanted to

obtain answers ta his questions and elucidate the real reasons for the coflapse

of Muscovy. The scores he had to settle went deeper than personal motivations

and his vision of the malady that afflicted Rus' was truly apocalyptic. Not being

an involved participant in many of these events, he was able ta become an

impartial observer. The historian Paul Bushkovitch reproaches Timofeyev for his

pessimism and for "standing back and complaining about the state of affairs in

the world". 10 Certainly, Russia in the Time of Troubles did not leave much room

for optimism, and "standing back" undoubtedly accurately describes

Timofeyev's role as an observer. Nevertheless, 1would regard Bushkovitch's

statement as a positive rather then negative element in Timofeyev's work, for

this Ilnon-participation" allowed him to achieve a level of objectivity in his

9 ln this dissertation the title of Timofeyev's text will be referred to as Vremennik. According to the
Slova" russkogo iazyka XI-XVII W., vol. 3 (Moskva: Nauka, 1976). 107 vremennik means letopis'
and as an example the quotation is given from the Novgorodian First Chronicle - "As Vremennik
one names the annals of the life of the princes of Russian land and how God had selected recently
our land." The complete title of the manuscript appears in front of the Table of Contents and
reads: "Glavy knigi sie, glogolemomu vremenniku po sed'moi tysiashch ot sotvoreniia sveta vo
os'moi v pervye leta " (The Chapters of this Book, Called Annals, which Begins in the Year 7000
From the Creation and D.e. continues] Until the Beginning of the Year 8000).
10 P. Bushkovitch t "The Formation of National Consciousness in Early Modem Russia." Harvard
Ukrainian Studies 10, no. 314 (December1986): 371.
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analysis of the events that seems to have escaped other authors of the time.

Giving the seeming objectivity of his writing, it is curious that Timofeyev's

book has scarcely been analyzed by either Russian or Western scholars. One

can only speculate about the reasons for such an attitude. It is quite possible

that TimofeyevJs "pessimism" in evaluating the raie of Russian tsars from Ivan

fV to the establishment of the new dynasty as weil as his strong pro-Novgorod

tendencies proved very unpopular among Russian historians during the

Imperial and Soviet periods. Timofeyev's views on the negative aspects of the

Muscovite state and on Ivan IV, the "great unifier" of the country, possibly played

an important role in the neglect suffered by Vremennik. As a result of this

neglect, Timofeyev' s work has often been misunderstood; he has been

christened by sorne historians as a proponent of the absolute power of the

monarch, and by others as a supporter of Kurbskii's ideas of a monarchy

directed and controlled by the boyars.

Another reason for this neglect could be the difficult and complex

language of Vremennik. Timoteyev employs a very intricate narrative style, so

that sorne of his sentence structures are hardly intelligible. The syntax is highly

convoluted: subordinate clauses follow "ne another, and continued lines of

attributes are found far from the subjects or abjects they are supposed to define.

Predicates are very often omitted or placed at the end of the sentence, removed

trom the subject. There are numerous errors in case fOrfTlation and usage.

Timofeyev employs a large number of Greek calques, aven in instances when a

Church-Slavonic form is available. He tends to describe things in indirect ways,

never stating his ideas unequivocally. He very often presents people and events

not by directly naming them, but by drawing Iiterary and often biblical

analogies, playing on the dual meaning of the words and creating a unique
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ln his work Timofeyev embarked on an examination of many crucial

aspects of the worfd around him: political, ideofogical, literary, social, and

religious. As an apparent outsider. he was able to broaden his analysis of the

period's problems. expanding it from a traditional discussion of the tsar and

tsar's power to an analysis of the deep moral. philosophical, and religious

issues of the monarchy - and as weil as the related question - the legitimacy of

individual tsars. Several aspects of the work deserve particularly close

examination.

1. Timofeyev's concept of the state is based on a "Novgorodian vision" ­

that is, on Novgorod's relationship with Moscow and on the author's

understanding of the raie of Novgorod in the general development of the new

Russian state. The parts of Timofeyev's work dedicated to Novgorod can rightly

be called "the neglected chapters". for they have been largely ignored by

historians and philologists afike. This means that one-third of the work has

escaped a comprehensive textual analysis; consequently, the conclusions

drawn about Timofeyev's understanding of the historical events around him

have been based on incomplete data. The chapters on Novgorod are not an

incidental background to a story told by the author but an integral, crucial part in

his conception of events. In fact. it is Novgorod, 1 believe, which is the key that

serves to elucidate the correct interpretation of Vremennik .

2. Timofeyev's ideas focus on the notion of the tsar's power, its origins

and limits. He attempts to introduce very complex questions associated with the

11 This is usually attributed by scholars to the tact that Timofeyev was writing his Vremennik in
the hostile environment of occupied Novgorod. and was forced to use sorne degree ot caution.
Use of complex coded messages was one of the ways to deal with this problem.
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rights of the monarch and his obligations towards his subjects. The most

important component in Timofeyev's evaluation is the attempt ta project a notion

of the righteous tsar founded on the moral code of a Christian monarch. He sees

the Time of Troubles as a general malady which afflicted the country as a result

of its moral degradation. Timofeyev lists ten causes for the destruction of the

Riurikide dynasty and the subsequent Smuta .

3. Contrary ta the opinion of sorne historians, Timofeyev does in tact

provide a solution to the problems of the Time of Troubles. 12 His solution could

only be understood within the recognition of the world according ta Timofeyev.

This world was ruled by God's will and by higher predestination. Consequently,

as the Time of Troubles was the result of God's wrath, 50 salvation will also

come from Gad. Nevertheless, the people and the tsars have ta play a

signifieant role in this rejuvenation, for in arder ta eam God's forgiveness, they

must repent and eleanse themselves tram ail their sins. Timofeyev saw Russia's

salvation in the return to the traditional norms of Christian behaviour and

Christian values as entrenched in the Scriptures.

4. Timofeyev, more then any writer of his time, was concemed with his

raie as an author and with his abilities ta express what he saw as God's

designated words of truth. He devoted many pages of his work to the discussion

of the creative process and his understanding of il.

Very few works of this period contain such a wealth of material on a

variety of topics as Timofeyav's Vremennik. Many vital elemants of his work has

baen insuffieiently studied by scholars and many has been largaly ignored. He

12 See the previously quoted article of Bushkovitch, "The Formation of National Consciousness"
See also the work of Daniel Rowland, "Towards the Understanding of the Politicalldeas in Ivan
Timofeyev's Vremennik, " Slavic and East European Review 62, nO.3 (July 1984) : 371 • 399.
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expanded the description of the avents of Bmuta beyond the chronological

borders of the Time of Troubles and brought into his evaluation a unique

Novgorodian perspective. He raised the very important idea of morality and the

norms of behaviour for the ruler and for the ruled. However, in his distinctive or

original approach, his ideas always were based on the existing

religious-philosophical traditions of the Orthodox world which were often

misunderstood or forgotten.

1believe that a thorough textual analysis of Timofeyev's work may prove

to be an important step in the undarstanding of crucial aspects in the evolufion

of Russian political and cultural thought in the sixteenth and early seventeenth

centuries, as weil as thair possible influence on the development of present­

day Russia.
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CHAPTER ONE

THE LIFE AND WORK OF IVAN TIMOFEYEV

Ivan Timofeyev - Author ofVremennik

Before undertaking a textual analysis of Timofeyev's Vremennik, it is

essential to examine the author's biographical data and to determine the

precise relationship between Timofeyev's own background and the historical,

political and cultural developments of his time.

Over the last two hundred years a number of Russian historians ­

including S.F. Platonov, P.G.Vasenko, N.P. Likhachev, V.I.Koretskii, L.V.

Cherepnin and V.B. Kobrin. 1 - have brought together the details of Timofeyev's

biography by searching through archives in Russia and Sweden. They have

provided many possible points of departure for elucidating the avents of

Timofeyev's Iife. 1 will base my study on the extensive biographical research

conducted by these historians.

According ta the evidence uncovered by V.B.Kobrin, Timofeyev's real

1 S.F. Platonov, Drevnerusskie skazaniia i povesti 0 smutnom vremeni XVII veka kak i$toricheskii
istochnik (Sankt-Peterburg, 1913), 163-166,448-449; P.G. Vasenko, "D'iak Ivan Timofeyev,
avtor Vremennika," in Zhurmal Ministerstva Narodnogo Prosveshcheniia, part 14 (Sankt­
Peterburg, 1908), 102 - 136; N.P. Likhachev, Razriadnye d'iaki XVI veka . Opy t istoricheskogo
issledovaniia (Sankt-Peterburg, 1888), 197-199; V.I.Koretskii, "Novye materialy 0 d'iake Ivane
Timofeyeve,istorike i publitsiste XVII veka," Arkheologicheskii ezhegodnik (1975) :145-167; V.1.
Koretskii, Istoriia russkogo letopisaniia vtaroi poloviny XVI - nachala XVII veka (Moskva: Nauka,
1986), 176-230; L.V.Cherepnin, "Materialy po istorii russkoi kul'tury i russko-shvedskikh
kul'tumykh sviazei XVII veka v arkhivakh Shvetsii." Trudy Otdela Drevnerusskoi Literatury 17
(1961) : 454-470; L.V.Cherepnin, "Novye materialy 0 d'iake Ivane Timofeyeve - avtore
Vremennika, " Istoricheskii arkhiv 4 (1960) : 162-177; V.B.Kobrin, "Novoe °d'iake Ivane
Timofeyeve ," Istoricheskii arkhiv 7 (1962) : 246; M.P. Lukichev, "Novye dannye ° russkom
myslitele i istorike XVII veka Ivane Timofeyeve," Sovetskie arkhivy 3 (1982): 22-25.
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name was Ivan Timofeyevich Semenov. Identifying d'iaks by their patronymic

only, without the last name, was a fairly common practice during the sixteenth

and seventeenth centuries.2 The title of d'iak in Muscovy commonly designated

govemment officiaIs working for the state or church offices as secretaries of

different chancelleries. 3 ln a document discovered by Kobrin, Ivan

Timofeyevich Semenov's name was tirst used in connection with a land

purchase in 1584/85. Kobrin cites an excerpt from the official books of the

Verei district, which describes the estate of loT.Semenov 4. As a result of this

discovery, we have a first reference ta Timofeyev's name as early as 1584/85.

According to Koretskii, the next reference to Timofeyev oceurs in the

town books of Maloiaroslavets for the years 1588/89. Two estates of Ivan

Timofeyev were described, and in those descriptions he is still mentioned as a

pod'iachii" 5 (assistant d'iak). The first mention of Timofeyev as a d'iak appears

in 1598 during the administration of Ivan's son Fedor and Boris Godunov.

During the same year Timofeyev's name is included among the names of the

d'iaks of the Moscow office (prikaz), who signed the document of Tsar Boris

Godunov's coronation. On the basis of these dates, we can assume that

Timofeyev's approximate date of birth fafls somewhere between 1550 and

1560: in other words, he must have baen at least 30-40 years old ta have

achieved the level of seniority in the government bureacracy required for

participation in such an important event as the coronation of a new tsar. Thus.

one can assume that Timofeyev was born and raised during the reign of Ivan

the Terrible (1533-1584) and that, in ail probability, he was an actual witness of

2 S.B. Veselovskii, D'iaki i pod'iachie XV-XVII veka (Moskva: Nauks, 1975) .

3 A detailed description of the role of the d'iaks may be found in Veselovskii's above-mentioned
book and in N.P. Likhachev, Razriadnye d'iald XVI veka (Sankt-Peterburg, 1888).
4 Kobrin, "Novoe 0 d'iake Ivane nmofeyeve," 246.
5 Koretskii, "Novye materialy," 146.
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everything described by him in the tirst three chapters of his Vremennik, which

pertain to the rule of these three monarchs.

The establishment of Timofeyev's place of birth also presents sorne

confusion. O.A.Derzhavina has argued that Timofeyev was originally from

Novgorod, because very large parts of the manuscript are dedicated to that city

and thus point to the author's attachment to it 6. Koretskii, on the other hand,

writes:

Possession of the estates in Maloiaroslavets by Ivan Timofeyev at
the end of the sixteenth century, which were later transferred ta his
sons, and the earlier possession of the family estates, lead us to
befieve that Ivan Timofeyev comes from the class in the service of
the tsar.... The birth place of the famous d';ak , accordingly, was a
town near Moscow, and not Novgorod or Pskov, as was thought
until now. 7

It is hard ta ascartain how Koretskii came ta this conclusion on the basis of the

material available to him. This matarial attests only to the fact that Timofeyev

bought estates in the Verei district near Moscow in 1584/85 and that he owned

other astates in the Maloiaroslavets area (about 110 km trom Moscow) in

1588/89; none of the extant records indicate that his tamily owned these estates

before the oprichnina and the subsequent displacement of many small and

large boyar families. This information in no way establishes that Timofeyev was

born in Moscow or near Moscow. His possession of these astates only

demonstrates ownership during a particular period. 8

Considering that Timofeyev was in the service of the tsar, his acquisition

6 O.A.Derzhavina, uD'iak Ivan Timofeyev i ego Vremennik ." in Vremennik Ivana Tmofeyeva , 363­
364.
7 Koretskii, "Novye materialy, Il 148.
8 Most probably Timofeyev's acquisition of the the estates in Maloiaroslavets is related to the
1586/87 decree which assigned many of the estates in Moscow district to members of the tsars
court. and to people in the tsars service, see A.P. Pavlov, Gosudarev dvor i po/iticheskaia borba
pri Sorise Godunove (Sankt-Peterburg: Nauka, 1992),140-146.
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of an estate close to Moscow is understandable. It also seems signifieant that

this estate was purchased in the year of Ivan IV's death; it may not be entirely

accidentai that Timofeyev's name suddenly appeared at this time. Did Ivan's

death change Timofeyev's position? Could it be that as a Novgorodian by birth

Timofeyev was mistrusted and, thus, was unable to gain any promotions during

the rule of Ivan IV? How much, in tact, did his further advancement depende on

a new monareh? Ta what degree was Timofeyev connected with the inner

workings of the govemment? How knowledgeable was he about machinations

by people close to the tsar, and to what degree did he participate in them?

1do not believe that Timofeyev's connection to the city of Novgorod and

the possibility that it was his birthpface can be easily dismissed on the basis of

the evidence provided by Koretskii. The problem of Timofeyev's birth needs

further investigation and Novgorod remains a distinct possibility. Throughout his

text Timofeyev repeatedly returns ta the image of Novgorod, eventually

establishing its spiritual opposition to Moscow. In the chapter About the Capture

of Novgorod, and how the Tsar in his Fierce Anger Spilled Sload on the Holy

City with the Edge of his Sword (0 Novgorodskam plenenii, a prolitii krovi ostrie

mecha va gneve iarosti tsarevy na grad sviatyi ) [pp. 13-14, fols. 17 v.-20 v.l 9

one can observe Timafeyev's use of an interesting device: namely, every time

he refers to Novgorod he changes to a first-person narrative and thereby

identifies himself with the city.

MHO>Kae >Ke BCest 3eMflst" H8HaBHAHMblX ~apeM Bcex" st>K8 Ha lllOAH MOst

stpOCTb rHesa CBoero H8KorAa H311Hst. nOAo6olO no BceMY" JlKO

He~eCTHBHO Toro 68 Ha MSI HaUJ8CTBHSI" nOHe)l(e YAo6eH 06011raTelleM

9 Here and further in the dissertation 1 will indicate pages of the Vremennik according to
Derzhavina's publication and to the corresponding folios of the manuscript: pp. - pages of the
printed text, fols. - folios of the manuscript.
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nOCIlYWHHK ÔblCTb, MHeHHeM eAHHeM HeHCnblTHe aOAHM. 10

He [Le. the tsar], stronger then the whole land, stronger than all
hated by hirn, unleashed the fury of his wrath on my people.
This assault on me was similar to the invasion of the impious,
as [the tsar] was an attentive listener of the slanderers and was
governed by unsubstantiated opinion.

Referring to Novgorod later on, Timofeyev uses the same first-person device ta

help confirm his attachment ta the city, at the same time establishing biblical

parallels between Novgorod and Jerusalem, as the Lament from the Depth of

the Heart and the Bitter Sobbing on Behalf of the Holy City ... (Plach iz sredy

serdtsa glubok i rydanie ot litsa grada sviatago velikago... ) [pp. 78-80, fols. 146

v.-151 r.] and the biblical Lamentations of Jeremiah .11

THT, ApeBIle 3a npea03UJeAUJaSi >KHAOM rpeXH ~epycaIlHM pa36H, - H

He 4IOAO: ~apb y60 Cbl. NeHe )I<e HOBblH nOAoôoceHaXHpHM11b H np04HX

no HHX Ha BOCTo~e pa30pL1.lHX 3eMHblH CHOH AbSiBOfl, He>Ke Tex cIlyra,

pa4HTeIlb 3IlY, Bcex aflblX ÔblBUJHX H ÔYAY~HX npeBo3UJeA 31106010,

NapTHHHSlHHH epecHIO 1 ôe3AyweH >Ke 1 oôa4e o30ôa MSI Bcero flYKasHe,

SlKO aenpb, TaHHo HO~HIO or Ilyra npHUJeA, H SlKO>Ke HHOK AHBHH,

nOSlAe, HblHe >Ke H KOCTH MH orIlaAa. 12

In andent times, Titus destroyedJerusalem as a result of the sins
of the Jews which exceeded aIl measures. And it is not
surprising, as he was a tsar. And l [i.e., Novgorod] was [ravaged]
by the new ones, similar to Sennacherib and others after them,
who destroyed Zion. [He] was the devil [himself] rather than his
servant, promoter of evil, who with his evil surpassed all past
and future villains. [They were] Martinian in their heresy,

10 Vremennik Ivana Timofeyeva. Trans. and ed. by O.A.Derzhavina (Moskva-Leningrad, 1951),
13 (hereafter cited as Vremennik).

11 ln subsequent chapters 1will retum to the question of Novgorod's relation to established biblical
pattems. Timofeyev's employment of the Lamentations of Jeremiah as a model is extremely
important in understanding the entire question of the authors use of biblical references (see
Chapter Seven of this dissertation). In severaI of his studies Daniel Rowland has described the
question of biblical parallels and analogies in Timofeyev's writing (see Rowland's "Towards the
Understanding of the Political Ideas", "The Problems of Advice", " Moscovite Literary Ideology")
12 Vremennik 1 78.
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without saul, they cunningly swallowed me like a wild boar
who came during the night secret1y fram the meadow. They ate
me like the angry monk, who even gnawed my bones.

The shift to a first-person narrative continues throughout the text whenever

Timofeyev retums to a description of events in Novgorod. This partieular use of

first-person narrative in relation ta Novgorod can only substantiate Derzhanina's

supposition that Timofeyev's family originated there and probably lost their

possessions during the destruction of Novgorod by Ivan IV.

According ta Koretskii's findings in the scribe books of 1588/89,

Timofeyev's career progressed very slowly during the reign of Ivan; he only

beeame a d';ak during the reign of Ivan's son, Tsar Fedor. 13 On the basis of

what we know about Timofeyev, we can deduce that his initial slow progress

through the ranks under Ivan was not an indication of the d';ak's lack of natural

abilities but rather his lack of connections (or possibly a flaw in his lineage) or

the result of unfavourable court politics. Certainly, TImofeyev's complex feelings

towards Ivan, a blend of hatred and admiration, and at the same time his love

towards the city of Novgorod, have very personal undertones.

Further biographieal data have baen provided by the historian

L.V.Cherepnin. 14 in his view, from 1604 to 1605 Timofeyev was a d';ak in the

Bol'sho; prikhod , participating in 1605 in the campaign against the False

Dimitrii. According to Cherepnin, after Dimitrii's ascent to the throne, Timofeyev

served in Tula. During the reign of Vasilii Shuiskii, at the time of the bloekade of

Moscow by Bolotnikov's army (the fall of 1606), Timofeyev was in Moscow;

later, after the siege ended, he was involved in the offensive against Bolotnikov.

Ali these evants are recounted by Timofeyev in his book: the chapter
13 Koretskii. MNovye materialy, M149.
14 Cherepnin, uNovye materialy," 165.
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entitled the Lawless Reign of the Unfrocked Monk, who Descended on

Moscow according to God's Will (Bogopustnoe na moskovskoe gosudarstvo

rastrigino bezzakonnoe tsarstvo) [pp. 83-98, fols. 156 v.-188 r.l covers the reign

of Dimitrii; the chapter on the Reign of the Tsar and Great Prince Vasilii

Ivanovich Shuiskii (Tsarstvo tsaria i velikogo kniazia Vasiliia Ivanovicha

Shuiskogo ) [pp. 100-108, fols. 192 r.-20S v.l partially describes the period of

Shuiskii's administration in Moscow, while other sections of the chapter contain

information on the peasant uprising. Here we have a direct reference to

Timofeyev's whereabouts:

.•or HHX >Ke HOBOl\aptolO~eMY BO rpaAe" SlKO nepHareH B Knerl\e"
o6bSlTY cy~y H3aTBopeHe BcepoAHo. Ty >Ke H MHe" MyxonoAofiHoMY"
BO TMax 4enOBe4eCKoro YMHO>KeHHSI coofipa>Ka to~YCSl B COHMeHHblX
4HHe,,3anOBeAaHHeMH l\apcKHx TorAa aeneHHH eTepa xpaHSI~Y" -
erAa >Ke CTY>KalO~HX Ha rpaA BMane YIlSl>Ke fipaHb" TorAa caMOXOTHe
a MHe H3B0J1HCSll\apeBH" Hna4e cero 6orOBH CBOHMH TBapMH 410AHe
npOMblCJ1 TBOpSlUJY BCSlKO KO OHOMY H np04HM: KpOMe BonSi MoeSi
B3blCKaHHSI nocnaTH MSI YMHnHCSI B TpHKpaTHoe THTno l\apeBbl
MecTo"...15

...he [i.e. Vasilli Shiuskii], the newly ascended to the throne , was
locked up together with his kin like a hird in a cage Here, fly-like,
among many thousands of people holding the title similar to
mine, l was placed ta obey the tsars commands. But when the
onslaught of the besiegers weakened slightly, then according to
the will of the tsar, or rather that of God, who miraculously
oversees his creations, [the tsar] himselfand the others, against
my will, sent me to the place which is third in the tsars's title.

It is clear that Timofeyev was locked up in Moscow together with its defenders

and was subsequently transferred against his will ta the city of Novgorod.

According to Karetskii , Timofeyev's son Vasilii was killed during Bolotnikov's

15 Vremennik, 114.
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revolt.16

ln 1607, Timofeyev was sent to Novgorod in the post of d'iak 17 and

remained there during the entire period of the Swedish occupation (1611­

1617). According ta documents uncovered by Koretskii, Cherepnin, and

Derzhavina, Timofeyev's service in Novgorod was completed in 1610, but he

was nonetheless forced to remain in the city. Derzhavina has connected a

statement by Timofeyev in the text of Vremennik - (i.e. , " my retum from

[Novgorod ta Moscow] was slowed down because of a lack of necessary

means" [... medleniem zde ne dolze zakosne skudostiiu mi vozmozhnykh k

podiatiiu deistv] ) 18 - with his inability ta go back to Moscow because of lack of

funds. 19 ln Cherepnin's view, Timofeyev's transfer ta Novgorod was a form of

exile (opala ) - indeed, Timofeyev's words may be translated as "my slow

progress in my retum [ta Moscow] was the result of my limited ability ta take

action" - and Timofeyev's inability to return ta Moscow was linked ta the

sudden death of Prince Skopin-Shuiskii in April, 1610. Rumours of Tsar Vasilii's

involvement in Skopin's death were circulating widely around Moscow and it is

possible that at the root of Timofeyev's problems with Shuiskii's administration

was his support of Skopin. One must also keep in mind Timofeyev's dislike of

the tsar and his admiration for the prince.20 Also significant in the question of

Timofeyev's possible exile to Novgorod is the fact that throughout Russian

history people have often been exiled from the capital to the city or province of

16 Koretskii, "Novye materialy , '" 151.
17 Timofeyev's name is mentioned in one of Novgorod's kabala books. According to it sorne one
by the name of Mikhalka had borrowed from d'iak Ivan Timofeyev two rubles for which he signed
an agreement in the year ZREI (=7115) or 1607 (see Hagar Sundberg, The Novgorod Kabala
Books of 1614-1616. (Stockholm, Sweden : Almquist& Wiksell International, 1982), 14.
18 Vremennik , 114

19 O.A. Derzhavina," O'iak IvanTimofeyev," 354.
20 Cherepnin, "Novye materialy, " 196.
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their birth. 1 believe that Cherepnin's view in this case is more convincing.

Cherepnin's translation of Timofeyev's statement is more accurate than

Derzhavina's. Timofeyev also had a number of influential and wealthy friends

who were in a position to provide necessary financial help (for example, Prince

I.A. Vorotynskii).

ln his 1615 letter to the Swedish authorities in Novgorod, the English

diplomat John Merrick, who became an intermediary in the negotiations

between Moscow and Sweden, requested the consent of Swedish officiais for

the departure from Novgorod of, among other people, Ivan Timofeyev and his

daughter.21 This suggests that Timofeyev's presence in Moscow was important

to the new Romanov dynasty, and that Timofeyev had sorne powerful

supporters: they may have been his adopted son, the Duma d'Îak I.K.Griazev,

or a member of the Vorotynskii family close to Timofeyev. Permission was

denied, however, probably due to the fact that two court proceedings were

brought against Timofeyev in this period. 22 As a result of these proceedings

Timofeyev was unable to retum to Moscow and was forced to remain in a very

hostile environment. It was during this time that he began work on his

Vremennik. Derzhavina has dated the period in which Timofeyev completed the

Vremennik to between 1610 and 1617, that is, to his Novgorod period and

specifically ta the period after his completion of service to the tsar.

It is possible to assume that in 1610 Timofeyev transferred his se!'Vices ta

21 Dopolneniia k aktam istoricheskim , vol. 6 (Sankt-Peterburg, 1842), 211.
22 ln 1614 it was the Case of the Inventory of Departed Novgorod's Landowners I.P. and I.A.
zagoskin and About the Transfer of Rye from the Estate to D'iak 1. TImofeyev, and the Peasant's
Rye to I.Miakinina (Delo ob opisi imushchestva orekhavshikh pomeshchikov I.P. i I.A.
Zagoskinykh i 0 peredache rzh; iz pomesfia d'iaku 1. Timofeyevu, a bobyl'skoi rzh; - A. Miakininoi)
and in 1615 - the Case of the Petition of D'iak Piatyi Grigorev Against the D'iak Ivan Timofeyev in
Relation to the Disappearance of Public Funds (Delo po chelobitnoi d'iaka Piatogo Grigoreva na
d'iaka Ivana Timofeyeva 0 propazhe kazennykh deneg ) - see Cherepnin, loINovye materialy, "
162·177.
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the jurisdiction of Metropolitan Isidore of Novgorod and, as part of his work for

the metropolitan, became involved in writing his Vremennik. Derzhavina is of

the opinion that some chapters of the work might have begun earlier, that is

during the time of Timofeyev's sojourn in Moscow. 23 Here Derzhavina's

conclusion corresponds ta 1.1. Pofosin's views about the date of composition for

Vremennik . Polosin cites several passages in the work and concludes that they

were written immediately after the events themselves:

The author loses the control and attacks Boris with merciless
accusations. The strict use of cryptography and a sharp difference
in tone starting from the sixth paragraph obliges us to raise the
question of the time in which this paragraph was written. Was it
written right after the events of February 21, 1598...? The
paragraph was probably composed after the approval of the new
religious procession [krestnyi khod ].24

Further textual evidence contradicts Polosin's conclusion. In 1598 krestnyi khod

was conducted by orders of Tsar Boris. It moved from the Assumption Church in

the Kremlin towards the Novodevichii monastery. It was said that the procession

was ordered by Boris in commemoration of his election as a tsar. 25 Thus,

Polosin concluded that TImofeyev recorded this event in 1598, the year in which

the procession initially took place. However, immediately following the fines

describing krestnyi khod , Timofeyev wrote:

He rOKMO )f(e erAa no cMeprH OHoro J S03AYXY cMyU,(aeMY J C060PH H

J1IOAHe He YAo6HH 6blBaxy K HeHCXo>KAeHH to J Ao>KAeS paAH H serpes

H npe4HX J HO erAa H crpaHHO BpeMSi 6SiUJe J H>Ke 4Hcrora B03Ayxa H

SiCHHHbl MHOrH J CBeTnOCTb AHSi 1 Ce!1He4HbIX tlY4 CHSlHHe H3t1HUJHO 1 -

eAHHaKO TorAa npe3peHO 6blBaUJe noBeneHHe H B KOHe~ OTnO>KeHO 1

He Ae~CTseHO >Ke , H SiKO HenoTpe6HO OTpHHYUJa J H BCSi4eCKH

23 Derzhavina, "D'iak Ivan Timofeyev," 355.

241.1.Polosin," Ivan Timofeyev - russkii myslitel', istorik i d'iak XVII veka," inSotsia/'no-politicheskaia
istoriia Rossii XVI- nachala XVII veka (Moskva, 1963), 286.
25 See C.A. Derzhavina, Uistoricheskii i geograficheskii kommentarii" in Vremennik , 480.
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np04HX~ HO er,Qa H CrpaHHO SpeMSf OSfWe~ H>ke 4HCrOTa B03,Qyxa H

SfCHJ.1Hbl MHorn ~ csernocrb ,QHSI ~ conHe4HblX nY4 CHSlHHe H3t1HUJHO, ­

e,QHHaKO Tor,Qa npe3peHO Oblsawe noseneHHe H s KOHe~ OT.nO>keHO,

He ,Qe~CTBeHO >ke~ H SfKO HenOTpeOHO OTpHHywa~ H BC~4eCKH

HenpHSITHO CY,QHwa Ta. 26

After his [Le., Boris'] death, during had weather, as a result of
rain and wind the priests and people considered it
uncomfortahle to conduct [krestnyi khad ]. However, when the
weather was good and the air was clean, when it was warm and
clear, when the day was light, when the sunshine was ahundant,
even then [the tsar's1 order was ignored, postponed or not carried
out It [ie., krestnyi khad] was abolished as unnecessary, and it
was considered to he unacceptable.

Immediately after the statement indicating the creation in 1598 of krestnyi khod ,

Timofeyev marks its eventual discontinuation in 1606, hence Timofeyev could

not have started the writing of this part before the abolition of the krestnyi khod

following Boris' death.

Koretskii believed that Timofeyev started work on Vremennik in

1615 27. Unfortunately, he does not provide us with any indication in his

analysis of Vremennik as ta why he chose that part:cular year. Bath historians

ignored an important passage of Vremennik which may point ta a more precise

dating of the beginning of the composition.

BHer,Qa yoo x KOH~y rpSl,QSfUJe BpeMSI .neT, H>ke OT He4eCTHBblX HaM Ha

,Q0.n3e BO MHO>keCTBe oeA HMH AeeMaSi spa>k,qa, H aILle O>kHAaXOM

rpa,QOBH ceMY BCH4aeMblSl CBOOOAbl, e>Ke 011ar04eCTHBaro ~apSi

Hawero, OT oeA HaWHX HCTosaro H3S1TellSi H CBOOO,QHTellSi HaM OT

ropKHSI paOOTbl SlKO ~apaOHHTCKH, oorOllH4Haro ~apSi MHxaHlla,

nocnaHHblMH ero Ha Mecre HeKoeM COBeU4aHHeM C He4HCTblMH 0

corllaweHHH MHpHe Tor,qa SO e,QHH OT ,QHH OTO OCBSlTosaHHoro BO

CBSlTHllHL1.\e caMOSI 60>KHSI npeMYAPOCTH Cll0Ba, s 4ac oorocnaceHblSl 0

MHpe B03HOUJeHHSI >kepTBbl, CBSlTHTellbHaro ~cHAopa C.nOBO, SiKO OT

26 Vremennik , 59-60.
27 KoretskH, Istoriiia russkogo letopisaniia, 191.
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OO>KHHX YCT 1 H3blAe MH Toro nOBe.neHJ.1e; era >Ke OT Mecra Del s:tKO H30
oOflaKa 1 r flac 1 HM >Ke npH3BaH H onHa K HeMY npHcrynHTH nOBeneH
eCM. I--ispe4e DO MH I npeKnoHcSf yeAHHeHe H MaflornaCHe l
cBSfToAe~cTBeHHo 10 CH AeCHHue 10 oceHHB MSf KpeCTooopaSHO 1 H KO
e>Ke nHcaHbMH Ha4aTH npHHYAH H>Ke oorOHaKaaaTellbHblX B PYCTe~

seMflH Beu.teA 1" .28

When the years drew nearer, during which the hostility of the
impious brought upon us long-standing misfortunes, and when
we wereexpecting desired freedom for the city, as the messengers
of our pious tsar, our saviour from the misfortunes and our
liberator from a bandage lilœ that of the Jews for the Pharaoh, our
godlike Tsar Mikhail, was meeting with the impious at sorne
place in the peace negotiations. Then, one day, in the church of
God's wisdom [Le., St. Sophia of Novgorod], during the sacrifice
offering for peace, through the words of the pious Isidore
descended the command as from Gad'slips; then from his place
as from a cloud, the voice came, which called me and ordered me
to come closer to him. Leaning towards me in the secluded
[placeJ, and crossing me with his holy hand, he quietly ordered
me to start writing about God's punishment and about events
which has happened in the Russian land.

Timofeyev implies that he wrote according to God's will as revealed to him by

Isidore, Metropolitan of Novgorod. In addition to the use of the traditional

formula of Orthodox writings according to which a divine command is offered as

justification for one's actions, the passage also contains a large amount of

factual data. Timofeyev claims that he started his work after the election of

Mikhail Romanov and at the beginning of the tsars negotiations with Sweden.

On the basis of Timofeyev's own words, we may attribute the beginning of work

on Vremennik to 1613. It seems that work was continued through the next four

years in Novgorod (Le., until 1617).

S.F. Platonov has attributed the last parts of the book to the period after

28 Vremennik , 149.
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the Iiberation of Novgorod and the retum of Filaret Romanov from Poland:

Based on tthe foflowing factors we should definitely be able to
assume that Timofeyev finished Vremennik no later than the
beginning of 1619. This would have been possible, if the last
pages of Vremennik did not talk of peace with the Pales, the retum
of Filaret and his appointment as Patriarch. Those circumstances
impel us to think that Timofeyev added to his work even later.29

It is clear that the Short Chronicle (Letopisets vkrattse ) [ pp. 145-153,

fols. 269 r.-285 r.l and the following chapters were ail written after 1617 - that

is, after Timofeyev's retum from Novgorod - as in these chapters he mentions

serving in other cities after leaving Novgorod. Timofeyev concludes his writing

with the statement that his work is complete; he was no longer a participant in

evants and thus was unable and unwilling to describe the history of evants for

which he had only second-hand information:

...nOHOCHO 50 eCTb nHcaTerllO" He SlCHO ae,aYlL\e" cyw.aSi aew.H
onHCblBaTb" H3BeT nOf1araSi nOCTH>KeHbMH" H OblBUJaSi AeSlHbMH
HeHcnblTHe Boo5pa>KaTH" npe,aHSISI nocneAH nHcaTH .. nocne.QHSISI >tee

HanpeAH" HH>Ke no,apo5Hy.30

... it is shameful for the writer, who does not have clear
knowledge ta describe the essence of things, ta create
conjecture, make up falsehood, and without knowledge to
imagine and to write in detaiIs the first as the last and
the last as the first.

ln other words, one can only see the essence of things when one is given a

"clear knowledge" or God's inspiration. It is important to stress Timofeyev's

statement "to describe the essence of things" ("sushchaia veshchi opisyvat'"),

as the word sushchii cornes tram the Greek oumcx. It has numerous definitions

29 Platonov, Drevnerusskie skazaniia , 209.
30 Vremennik t 167.
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in the Patristic tradition, such as "of primary essence", "being of God", l'identical

with God himself' or "initially created by Godtt
• 31 Thus to Timofeyev his writing is

rationalised by the direct intercession of Gad. The writer who is not given such

sanction is unable to see the essence of the events and, hence, unable ta

present these avants correctly. Only the inspired writer is capable of performing

his main tasks in leading a generation that has gone astray back to God's path.

Thus the process of Timofeyev's work on Vremennik can be

summarized in the following way. Timofeyev bagan writing around 1613 at the

suggestion of Isidore, Metropolitan of Novgorod, for the purpose of recording

avants in the city and the misfortunes which had bafalfen il. In his attempt ta

find the truth, Timofeyev went back ta the oprichnina , Ivan IV, and what he

viewad as the roots of the problem. He continued his work during the Swedish

occupation and gradually came to the conclusion that the sufferings endured by

Novgorod were not just a single ordeal experienced by the city, but that they

represented the essence of the tragic development of the entire country. The

connection of the Novgorod theme with the rest of the work is immediately

established at the cutset of Vremennik. Immediately after the first chapter,

About the Oprichnina (0 oprishnine) [pp. 11-13, fols. 14 v.-17 r.l, Timofeyev

proceeds with a chapter dedicated to Novgorod About the Capture of Novgorod

( 0 novgorodskom plenenii. ) [ pp. 13-14, fols. 17 v. -20 v.l.

He completed the work around 1619, at a time whan the country was

returning to tranquillity following the elaction of the new tsar and the new

patriarch. The last pages of Vremennik clearly have a highly opti~istic

message, and this optimism presents a very different atmosphere in comparison

with the preceding chapters.

31 G.W.H. Lampe, ed., A Patristic Greek Lexicon (Oxford: Clarendon Press, 1961). 980-985.
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ln 1617 Timofeyev returned to Moscow where he witnessed the pofitical

affairs that preceded the return of Fifaret Romanov from Poland and the

complex negotiations that culminated in his election as patriarch. Timofeyev's

departure from Moscow in 1618 for Astrakhan' brought an end not only to his

first-hand participation in events but also ta his observations about new

developments in Moscow. In 1618 -20 he was a d';ak in Astrakhan'; in 1621 he

returned ta Moscow for a short period of time and was then sent away aga;n.

From 1622 ta 1626 he was a d'Îak in laroslavl', and fram 1626-28 he served in

Nizhnii Novgorod. We do not know the exact date of his death, but S.F.Platonov

believes it occurred in 1629. According ta Platonov, Timofeyev was still alive in

1628, inasmuch as his name i5 mentioned in the Boyars Book of 7137 (1628­

29); in the Boyars Book of 7144 (1635-36), hawever, Timofeyev's name daes

not appear. 32 V.1. Koretskii places Timofeyev's death in the year 1631. His

assumption is based on a request made by Timofeyev's widow Maria

Bulgakova in 1631 and addressed to Tsar Mikhail Fedorovich Romanov and

Patriarch Filaret. She writes:

CYAOM J rocYAapH 1 ÔO>KHHM MY>Ka Moero, (ftBaHa, He CTano, a oKnaA J

rOCYAapH J Obln MY>KH fa MoeMY BoceMbCOT 48TH, a BaUJero rOCYAapeBa
>KanOBaHb~ nOMeCTeH~a aa MY>KeM MOHM B Pe3aHCKOM yeaAe B
noHHCJ<l.t1 CTaHy B ceJl~e B Kocnt-le Aa AepeeHSl rypb8Ba J a fiapHHO
TO >Ke, CTC CeMHaTl..\aTb 4eTBepTeH C OCMHHO 10 J a BCT4HHHKH,
rocYAapH, nocne MY>Ka Moero He OCTa.nOCb HH OAHOH 4eTH. 33

Sire, according ta God's judgement, my husband is gone, and my
husband's salary was, Sire, eight hundred cheti . And aceording
to your will, Sire, my husband was given an estate in the Riazan'
district in Poniskii stanitsa , in the little viIage of Kostino, and
the village of Gur'evo, and also the village of Larino; altogether
one hundred and seventy quarters and an eighth of the

32 Vremennik , 166.
33 Koretskii, "Novye materialy, "165.
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patrimony, Sire, after the death of my husband, not one chet'
was left.

It is logical to infer that the widow's request to assign to her the Riazan' estate of

Timofeyev came soon after his death. We may therefore accept as a working

hypothesis that Ivan Timofeyev was born between 1550 and 1560 and died

around 1631.

Timofeyev lived in a turbulent period of Muscovite history, tram the birth of

the oprichnina until the establishment of the new Romanov dynasty. Hence, we

can conclude that ail of the events described byTimofeyev were very familiar ta

him: he apparently witnessed mast of them and played an active part in sorne of

them. A close textual analysis of the Vremennik demonstrates the following

points:

a) Ali materié1.1 in the book was recorded subsequent to the events of

Smuta , in sorne cases many years after the events occurred.

b)Timofeyev was conveying information to the reader "tram mem0rY'.

c) He was in a hurry ta complete the task as he feared persecution by

the Swedish authorities.

Our information on Timofeyev's life is clearly limited, and it relates mostly

ta his Iife and career as a d'iak. Unfortunatefy, the extent of our knowledge

about Timofeyev as historian or writer is even less satisfactory. As was

previously determined, Timofeyev worked on his Vremennik for several years,

most fikely between 1613 and 1619. Moreover, we do not have any indication

that he produced other historical or Hterary works in addition ta Vremennik. It

would thus appear that most probably it was a single endeavour on the part of
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the author to venture into the sphere of historicaf writing.

Contents of Vremennik

The Vremennik consists of five large chapters 34 as weil as a section

which most schofars have had difficulty positioning properly within the work, the

so-called "Story of Adam and Eve". 35 Each chapter is devoted ta the life of an

individual monarch. The full title of the book is the Chapters of this Book,

Named Vremennik, after the Year Seven Thousand from Creation [and

Continuing] ta the First Years of Eight [Thousand] (Glavy knigi sei,

glagolemomu vremenniku po sed'moi tysiashchi ot sotvoreniia sveta vo os'mai

v pervye leta )

The Story of Adam and Eve [ pp. 109-113, fols. 1 r.-8 v.] 36

The story compares the age of Creation and Adam's fall from

God's grace with the pofitical Iife of Muscovy during the sixteenth

and beginning of the seventeenth century. It appears at the the

beginning of the manuscript as weil as in three editions of the

Russian Historieal Library. 37 ln her 1951 edition of the work,

Derzhavina moved the story ta between folios 207 and 208,

believing that the initial eight folios of the manuscript which

contained the story of Adam and Eve had been placed

34 For the sake of convenience, each of them may be called a chapter·book, and the divisions
within the chapter·books will be called sub·chapters.
35 Occasionally this part is referred to as the "Introduction" 1 for it appears at the front of the
manuscript (fols. 1 r. - 8 v.) before the Table of Contents
36 Note: f. = folio

fols. = folios
v. = verso
r. =recto

37 Russkaia istoricheskaia biblioteka. (Sankt Peterburg, 1891). Second and third editions of the
same publication appeared in 1909 and 1925 respectively.
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erroneously at the beginning of the manuscript. 38

Chapter One: the Reign of the Tsar and the Great Prince

Ivan Vasil'evich, the Absolute Monarch of ail Russia

(Tsarstvo gosudaria tsaria i velikogo kniazia Ivana

Vasi/'evicha, vseia Rusi samoderzhtsa )

[ pp. 10-24, fols. 13 r.-39 r.l. This chapter consists of five small

sub-chapters, ail dedicated ta various facets of Ivan IV's life. It

starts with the description of Ivan's genealogy, mentioning his

grandfather Ivan III and father Vasilii III.

[1] About the Oprichnina (0 oprishnine ) [ pp. 11­

13, fols. 14 v.-17 r.]. This sub-chapter describes the time of

the oprichnina , the roots of the country's discontent and

Ivan's anger against his people.

[2] About the Capture of Novgorod and How the

Tsar in His Fierce Anger Spilled Blood on the Holy

City with the Point of His Sword (0 Novgorodskom

plenenii, 0 prolitii krovi ostriia mecha vo gneve

iarosti tsarevy na grad sviatyi ) [ pp. 13-18, fols. 17

v.-27 r.]. Here Timofeyev concentrates on Ivan's capture of

Novgorod and his devastation of the city as weil as the

reasons behind the authors attempt ta take up his pen and

offer himself as a writer.

[3] About Tsarina Anastasiia Romanovna and

About her Chi/dren (0 tsaritse Anastasii

Romanovne i 0 chadskh ) [p. 18, fols. 27 r.-28 r.]. A very

38 The placement of the story will be discussed in Chapter Two of this dissertation.
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short description is given of Ivan's tirst wife Anastasiia

Romanovna and her positive influence on the tsar.

[4] About Prince Ivan Ivanovich (0 tsareviche

Ivane Ivanoviche ) [ pp. 19-23, fols. 28 r.-3 r.6]. The

author relates the story of the tsars relationship with his

sons - the eldest son !van Ivanovich and Fedor Ivanovich,

the future Tsar Fedor.

[5] About Tsar Ivan Ivanovich's Srother, Prince

Vladimir Andreevich Staritskii (0 brate tsaria

Ivana Ivanovicha, kniaze Vladimire Andreeviche

Staritskom ) [ pp. 23-24, fols. 36 r. -39 r.]. This sub-chapter

depicts Ivan's annihilation of the family of his cousin

Vladimir Andreevich Staritskii .

Chapter Two: the Pious Reign of the Tsar and Great Prince of

ail Russia Fedor Ivanovich, renowned for his Fasting

(Tsarstvo blagochestnoe, izhe ot posta prosiiavshi,

gosudaria i velikogo kniazia Fedora Ivanovicha vseia

Rusi) [ pp. 24-51, fols. 40 r.-93 v.]. This chapter contains four

sub-chapters, most of them describing the time of Tsar Fedor

Ivanovich. It concludes with Timofeyev's condamnation of Boris

Godunov and his power over the Tsar.

[1] About the Death of the Sovereign Prince

Dimitrii Ivanov;ch in the Year '99 .•. (0 smert;

gosudaria tsarevicha Oimitriia Ivanovicha v 99-om

godu... ) [ pp. 34-43, fols. 58 r.-77 r.J. This sub-chapter is

dedicated ta the story of the death of Prince Dimitrii of Uglich
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and Boris Godunov's alleged involvement in his murder.

Timofeyev also describes the Tartars' attack on Moscow,

which he accepts as God's punishment for the people's

complicity in Godunov's crime, and attributes Godunov's

victory to his capable army commanders.

[2] About the Consecration as a Nun of Tsarina

Mariia, the Mother of Prince Dimitrii by Boris and

her Exile after his Death from Uglich

(0 postrizhenii Borisom tsaritsy Marii, materi

tsarevicha Dimitriia, po smerti ego, i s Uglicha

ssylka eia ) [ pp. 43-46, fols. 71 v.-82 r.l. Timofeyev

elaborates on the subject of Dimitrii's death and the

consecration of Dimitrii's mother Tsarina Mariia into the

convent. The author regards these events as antecedents of

the rise of the First Pretender.

[3] About Bogdan Bel'skii (0 Bogdane Bel'skom )

[pp.46-49, fols. 82 v.-87 v.l. Timofeyev describes Godunov's

actions against people close to Tsar Ivan IV, and his

attempt to influence Fedor and isolate him trom the other

advisors.

[4] About the Transfer of Prince Dimitrii's Holy

Relies (0 prinesenii moshehei sviatago tsarevieh

Dimitriia) [pp. 49-51, fols. 88 r.-93 v.l. Timofeyev ignores

chronology and jumps ta the reign of Vasilii Shuiskii and the

transfer of Dimitrii's body from Uglich to Moscow, which

occurred in 1606, after the murder of the First Pretender.



(

(

34

Chapter Three: About the E/ection of Boris as Tsar in the

Novodevichii Convent and About his Accession to the

Throne..• (0 obiranii Borisa na tsarstvo v Novom Deviche

monastyre ; a votsarenii ego... ) [ pp.51-82, fols. 94 r.-154 r.l.

This chapter is divided into three sub-chapters. The author relates

in great detail Boris Godunov's rise to power, but most of ail the

character of the tsar. Throughout the chapter Timofeyev disrupts

the chronological narrative in an attempt ta set forth the end rasults

of Godunov's actions.

[1] About Taking the Oath of Allegiance to Boris (0

krestnom tse/ovan'e Borisu ) [ pp. 66-71, fols. 124

r.-132 v.j. The people swear allegiance in church ta the

newly elected tsar,Boris Godunov. Timofeyev reproaches

this as blasphemous.

[2] About the Affirmation of his [Boris'] Name by

the Signatures (0 utverzhenii imeni pis'meny

togozhde ) [pp. 71-72, fols. 132 v.-135 r.l. This sub­

chapter is a condamnation of GodunovJs pride.

[3] Again About Boris the Tsar (0 Borise zhe

tsare) [ pp. 72-78, fols. 135 v.-146 r.]. Timofeyev describes

Godunov's actions as tsar, the tsars persecution of the old

boyar families, as weil as his disregard for advice.

Timofeyev is objective enough to emphasize Boris' good

qualities, namely his strong administrative abilities and his

attempt to eradicate drunkenness and corruption.

[unnumbered sub-chapter] called the Lament tram
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the Depths of the Heart... (Plach' iz sredy sertsa

glubok... ) [ pp. 78-82, fols. 146 v.-155 v.]. Using Novgorod

as narrator, it depicts the city's feelings towards the Swedish

occupation. This is followed by the condemnation of Boris'

pride and denunciation of any possibility of peace with

Poland [i.e., the WLatins"].

Chapter Four: The Lawless Reign of the Unfrocked Monk, who

Descended on Moscaw Accarding ta God's Will

(Bogopustnoe na ny tsarstvo rastrigino bezzakonnoe )

[ pp. 83-100, fols. 156 r.-191 v.). This is a very short chapter

devoted to the reign of the First False Dimitrii, his appearance on

the scene, and his marriage to the Catholic Marina Mnishek. The

chapter is replete with apocalyptic images and quotations. It also

lists the reasons forSmuta.

[1] First of the three inserted Parables - the

Parable of the Tsar's Son... (Pritcha 0 tsareve

syne... ) [ pp. 98-100, fols. 188 r.-191 v.]. This sub-chapter

presents a puzzling tale of the tsar's son, who during a

severe iIIness took monastic vows. Seduced by the

pleasures of a temporal Iife, he had forsaken his vows,

abandoned the monastery and in his travels entered service

as a servant in the house of a nobleman. After the

nobleman's death, he became engaged to his masters wife,

but before the wedding during the visit ta the bath-house as

required by custom, God's punishment was revealed - the

hero appeared in front of the people dead and headless.
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Chapter Five - The Reign of the Tsar and Great Prince Vasilii

Ivanovich Shuiskii (Tsarstvo tsaria Vasiliia Ivanovicha

Shuiskogo ) [pp. 100-167, fols. 192 r.-312 r. j. This is the final

and longest chapter. It is divided into ten sub-chapters, each of

which deals with diverse topics. Large parts of this chapter

describe events in Novgorod during the Swedish occupation. It

also contains an important theoretical discourse by Timofeyev on

the essence of the tsar's power.

[unnumbered sub-chapter] Again about the Tsar

Vasilii Ivanovich (0 tsare zhe Vasilie Ivanoviche )

[pp. 108-109, fols. 205 v.-207 v.j.39 This sub-chapter

elaborates on the main subject of the previous sub-chapter

(the negative characteristics of Tsar Vasilii Shuiskii).

[1] Again about Tsar Vasilii Ivanovich (0 tsare zhe

Vasilie Ivanoviche ) [pp. 113-120, fols. 208 r.-222 r.l.

This is a continuation of the description of the reign of

Shuiskii. The author concentrates mostly on the events in

Moscow and Novgorod, moving trom the siege of Moscow

by Bolotnikov's army to the occupation of Novgorod.

[unnumbered sub-chapter] About the Camps (0

taborekh ) [ pp. 120-127, fols.. 222 v.-234 v.j. This sub­

chapter describes the camp of the Second Pretender

(Tushinskii var ) and then again switches to description of

Novgorod under Swedish occupation.

[2] About Prince Mikhail Vasi!'evich Shuiskii-

39 Derzhavina inserted fols. 1 r.-8 v. between fols. 207 v. and 208 r., pp. 109-113.
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Skopin and How He Stayed There During these

Days in Great Novgorod (O kniaze Mikhaile

Vasi/'eviche Shuiskom Skopine, kak v to vremia

bye v Nove Grade v Velikom ) [pp. 127-135, fols. 235

r. -250 r.]. This chapter is mostly dedicated ta Mikhail

Skopin-Shuiskii and his actions in Novgorod. Timofeyev

also provides a general description of the state of affairs in

the countryside - peasant uprisings, appearances of

different pretenders, and the chaos that followed the

election of Vasilii Shuiskii.

[3] Again about Prince Mikhail Shuiskii (0 kniaze

Mikhaile zhe Shuiskom) [pp. 135-137, fols. 250 r.-254

v.l. This sub-chapter continues the story of Skopin-Shuiskii

and of his eventual death.

[4] About the Furnace and about the Religious

Processions (0 peshchi ; khodekh so kresty)

[pp. 137-140, fols. 254 v.-260 r.]. Timofeyev describes

several Orthodox ceremonies which were transmitted to

Rus', such as the fumace play (peshchnoe deistvo), the

donkey procession (khozhenie na osliati ), the blessing of

the water (vodoosviashchenie ), the abrution of the holy

relies (omovenie sviatykh moshchei), the New Year's

celebration (Ietoprovodstvo) and the Last Judgement

(Strashnyi sud) . He is reminiscing about the past glory of

Rus' and the importance of adherence ta Orthodox traditions

for the salvation and renewal of the country.
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[5] About the Escape of the Enemies from the

Klutyn' and about Their Arrivai [in Mocsow]

(0 vorovskom bezhanii s Khutyni i 0 prikhode ikh )

[pp. 140-142, fols. 260 v.-263 v.l.This sub-chapter describes

the attack of Tushinskii var and the Polish occupation of

Moscow.

[6] About the March of Prince Mikhail trom

Novgorod toward Moscow (0 kniazh' Mikhailove k

Moskve iz Novagoroda pokhode ) [pp. 142-143, fols.

263 v.-266 r.]. This is a sub-chapter which presents the

campaign of Skopin-Shuiskii against the Polish army in

Moscow.

[7] About Patriarch Germogen (0 patriarkhe

Ermogene) [pp. 143-144, fols. 266 v.-268 v.l. This sub­

chapter describes Patriarch Germogen's fight against

Catholic ideas and his raie in inspiring resistance against

the Polish army.

[8] The Short Chronicle about the Reign of the

Above-Mentioned Tsars and about Great Novgorod

and its History Ouring the Times of Each of these

Tsars (Letopisets vkrattse tekh· zhe

predipomianutykh tsarstv i 0 Velikom Novograde,

izhe byst' vo dni koegozhdo tsarstvB ikh ) [ pp. 145­

150, fols. 269 r.-279 r.]. Timofeyev reiterates evants

described in the book and sums up his experiences. He also

mentions the elaction of Mikhail Romanov and his father



(

(

(

39

Patriarch Filaret.

[unnumbered sub-chapter] called the Beginning

(Zachalo ) [pp. 150-153, fols. 279 r.-285 r. J. Timofeyev

retums ta his characterization of the Russian tsars fram Ivan

IV until Vasilii Shuiskii and the beginning of Bmuta.

[9] Sub-chapter incorrectly titled About the Oath of

Allegiance to Prince Wladislaw (0 krestnom

tselovanii korolevichu Vladislavu ) 4 a [pp.153-154t

fols. 285 r.-287 v.]. This sub-chapter describes the

agreement signed between the city of Novgorod and the

Swedish authorities requesting accession of one of the two

Swedish princes ta the Novgorodian thrane and

Timafeyev's participation in this acta

[10] About the Widowhood of the Muscovite State

(0 vdovstve Moskovskogo gosudarstva ) [ pp. 155­

168, fols. 288 r.-312 r. J This sub-chapter is dedicated ta the

accession ta the throne of Mikhail Romanov and is divided

inîo two Parables. The tirst Parable ( Pritcha) compares the

state without the tsar to a household without a husband. The

second Parable (Pritcha 2-aia ,0 tom zhe ) largely describes

the accession to the throne of the new dynasty. starting with

the election of Mikhail Romanov and the new Patriarch of

Russia, Filaret.

40 ln her commentaries Derzhavina suggested that the title of this sub-chapter does not
correspond to its contents as it does not describe developments refated to Prince Wladysfaw of
Pofand but rather recounts the events in Novgorod and negotiations with the Swedish king - see
Derzhavina, "fstoricheskii i geograficheskii kommentarii, " 502.
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The entire organization of the work is very similar to the compositions

created by other authors of the period, such as Prince Shakhovskoi, but the

resemblance lies only at the formai level. Timofeyev's Vremennik initially

follows the traditional pattern of the letopis' , where the annalistic description of

the events is based on the recording of chronological data. This chronological

arrrangement is eontinually interrupted by the digressions and displaeement of

events. A traditional letopis' contained a certain number of digressions, such as

the inclusion of morality tales or lives of saints and haroes, but these

digressions were not ereated for the purpose of describing the author's inner

contemplations or thoughts. One the other hand, Timofeyev presents his reader

with rather seant factual reports, inasmueh as he is more interested in reflecting

upon them and pondering their higher meaning and significance. In many

instances his ideas are complex, even eontradictory, and are expressed in a

very convoluted manner.

Timofeyev's style of delivery provoked a negative reaction trom P. M

Stroev, who discovered the manuscript in 1830. 41 He noticed the Jack of factual

information in Timofeyev's work and dismissed it as unimportant , since it did not

contain the factual data he had come to expect from the chronicles .42

The large final chapter devoted ta Vasiliii Shuiskii is probably the most

interesting in its organization. It contains very little matarial about Shuiskii, for

the reign of this tsar, according ta Timofeyev, was as insignificant as the man

himself - the authors eontempt for him as a man and as a tsar is unmistakable.

The chapter deseribes the events in Novgorod, and gives the author an

41 P.M. Stroev, "Khronofogicheskoe ukazanie materiafov otechestvennoi istorii, Iiteratury,
pravovedeniia." in Zhumal Ministerstva Narodnogo Prosveshcheniia. part 1, div. 2 (1834) :164.
42 Stroev, "Khronologicheskoe ukazanie materiafov," 175.



(

(

41

opportunity to contemplate the conditions in the country, the reasons for Smuta,

and to state generaJ ideas related ta his concept of the monarchy.

The so-cafled Short Chronicle (Letopisets vkrattse) briefly describe

previously-examined events. From the thematic point of view, this sub-chapter

has ail the ~ppearances of a new chapter-book, but it is not designated as such

in the single extant manuscript. Timofeyev himself took no part in the production

of the extant manuscript (see Chapter Two of this dissertation); consequently,

we cannet be absolutely certain that the division of ail chapters in the

manuscript reflects Timofeyev's "original" organizing scheme.
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CHAPTERTWO

THE HISTORY OF THE MANUSCRIPT

TimofeyevJs work is known to us in only one extant manuscript, which

goes back to the seventeenth century. It was discovered by P.M. Stroev in the

1830s in the Florishcheva pustyn' . 1 ln announcing his find, Stroev mentioned

that the book was written by the d'iak Ivan Timofeyev, who was in the service of

Isidore, the Metropolitan of Novgorod. Stroev's assumption was based on one

notation in the manuscript next to the passage inscribed in a different hand,

declaring that the author was writing his book at the raquest of Metropolitan

Isidore of Novgorod : "The Novgorod Metropolitan Isidore convinced d'iak Ivan

Timofeyev to write about the pasf ("Novgorodskii mitropolit Isidor ponuzhdaet

byvaiushchaia predlozhitJpisaniiu d'iaka Ivana Timofeyeva").2 Stroev dated the

composition of the text to 1619. Timefeyev's manuscript was aise mentioned in

several catalogues of Russian manuscripts produced at the end of the ninteenth

1 Florishcheva-Uspenskaia pustyn' was built in 1651 by the monks Methodius and lIarion.lllarion
later became a Metropolitan of Sùzdal' and close friend of Tsar Fedor Alekseevich Romanov.
Ouring the raskol the monks of the monastery and lIarion opposed Nikon's reforms. After sorne
period of agitation, the monks eventually succumbed ta the will of the Patriarch. The Iibrary of the
pustyn' owned 223 manuscripts from the seventeenth and eighteenth centuries and 128 old
printed books. Its archives also contained many original official documents of the seventeenth
century, see : Pravoslavnye monastyri Rossiiskoi imperii (Moskva: Izd. A.O.Stupina, 1908), 88-90
and V. Georgievskii, Florishcheva pustyn' (Viazniki, 1896).
2 P.M. Stroev, "Khronologicheskoe ukazanie materialov otechestvennoi istorii, Iiteratury,
pravovedeniia," in Zhumal Ministerstva Narodnogo Prosveshcheniia 1, part 2 (1834) :164, 175.
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century.3

The first detailed description of the manuscript belongs to the historian

S.F. Platonov.4 ln 1913 5 he brought the manuscript to Moscow. It was

photographed and catalogued, and a photocopy of the text was given to the

Moscow State Library; eventually the manuscript itself was also placed there,

where it remains to this day. Platonov's description of the text and his analysis

of the work were part of a general examination of the writings of the Time of

Troubles and their importance as historical documents. 6 Platonov noted that the

manuscript was produced on an assortment of paper of different quality,

distinguished by various watermarks. He reported the size of the manuscript (it

is folded in the size of in-quarto and contains 312 folios) and suggested that the

script of the text was a good representation of the cursive writing (skoropisJ of

the middle of the seventeenth century. Platonov identified five different hands

clearly noticeable in the text, and also a sixth hand, (Le., ail the corrections

within the text and comments in the margins) which he attributed to the author

of Vremennik, Ivan Timofeyev.

The text ofVremennik was tirst published in volume 13 of the Russian

Historieal Libraf'/ (Russkaia istorieheskaia biblioteka ) in 1891, which was

followed ~y two more editions in 1909 and 1925. In 1951 the Soviet scholar

3 A.E. Viktorov, Opyty rukopisnykh sobranii v knigokhranilishchakh severnoi Rossii (Sankt­
Peterburg: Izdanie Arkheograficheskoi Komissii, 1890), 255-256.; N. Artleben, Kata/og starinnykh
rukopisei, pechatnykh knig, gramot i aldov khraniashchkhsia v bib/ioteke F/orishchevoi pustyni,
sostoiashchei v Gorokhovetskom uezde V/adimirskoi gubemii (Sankt-Peterburg, 1880), 15-16;
Georgievskii, F/orishcheva pustyn' , 217-218.
4 The description of the manuscript is in the second edition of Russkaia istoricheskaia bib/ioteka.
Ed. by S.F. Platonov. 2nd ed. (1909) XVI-XVIII.
5 It is reasonable to assume that the manuscript's transfer to Moscow and the sudden attention
paid to it by Platonov are connected to the 300th anniversary celebration of the Romanov
dynasty. The strong pro-Romanov sentiments of the author were clearly suitable for the event.
6 S.F. Platonov, Drevnerusskiia skazaniia i povesti 0 smutnom vremeni XVII veka kak istoricheskii
istochnik (Sankt-Peterburg, 1913).
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a.A. Derzhavina published a new edition of Vremennik , which included a

translation of the text into Russian, a study of the manuscript, and an analysis of

the texte 7

During the Soviet period 1.1. Polosin undertook a serious study of the

manuscript.8 He reviewed previous works dealing with Vremennik and

presented an elaborate outline and analysis of its structure. He identified five

different hands within the work and argued that major parts of the text (7/8 )

were produced by one scribe (handwriting one), and that 1/16 of the text was

transcribed by a scribe with handwriting two (fols. 9-11,18·40,47-48,61).

According ta Polosin, it is possible that handwritings one and two belong ta the

same persan, since he finds common traits between these two hands. Several

folios are copied by the scribe with handwriting~ (ff. 12-17), which is close

in character ta handwriting one. Handwriting four is used in folios 78, 84, 86-87

and 88-89 while handwriting five (fols. 190-191) appears only once.

Consequently, according ta Polosin, the document in our possession was

copied by a minimum of three different scribes (counting as one persan hands

one, two and three) and a maximum of five. 9 Porosin also believed that

Timofeyev himself took an active part in correcting the copied texte In his

opinion, Timofeyev was the one who, after the text was copied, went over it and

7 Vremennik Ivana Timofeyeva. Trans. and ed. by C.A. Derzhavina (Moskva-Leningrad, 1951).
He/mut Keipert in his book Beitrage zur Textgeschichte und Nominalmorphologie des Vremennik
Ivan Timofeev (Bonn, 1968),8-20 provides a detailed description of the published version of the
texte According to Keipert, the best editions are: Derzhavina's 1951 Soviet publication a~d the
one published in 1909 in the Russkaia Istoricheskaia biblioteka.
8 1.1. P%sin. "Ivan Timofeyev - russkii mys/itel', istorik i d'iak XVII veka," in Uchenye zapiski
Moskovskogo Gosudarstvennogo Pedagogicheskogo Instituta im. V.I.Lenina , vol. 60, Kafedra
istorii SSSR, no. 2 (1949) :135 - 192.
9 P%sin did not separate hands 1WQ and Ü. Almost thirty years later, Rowland also noticed sorne
similarities between these two hands but having taken into account the quality of the paper and
the differences in the watermarks, he accepted the tact that we are dea/ing with two different
scribes.
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carefully corrected the scribal errors. Polosin maintained that "...only the eye of

an attentive author could sa thoroughly correct the arder of individual sentences

(fol. 123) and put in the margins or between the Iines omitted words (fols. 46,

50, 94, 294)".10 Polosin also stated that ail of the corrections in the margins were

done by the same hand - that of the author himself, and that "therefore - almost

unmistakably, one can assert that the editor of the copy of the text of Vremennik

copied by the first hand was the author himself, d'iak Ivan Timofeyev. He

introduced into the body of the text almost 30 corrections and 16 editorial

commentaries".11

On the basis of extensive paleographie research, Derzhavina - and later

Rowland, - insisted that the copy in our possession could not have been

produced during Timofeyev's lifetime. 12 According ta them, the quality of the

paper and the watermarks bring us to approximately 1630, while the paper on

which the Table of Contents was written belongs ta an even later period (1660­

1670). The most conclusive fact brought up by Derzhavina against Polosin's

theory is that the existing example of Timofeyev's handwriting does not have the

slightest resemblance to any of the handwritings in the manuscript.

ln 1951 Derzhavina, in her edition of Vremennik , produced a detailed

description of the manuscript. 13 Bath Platonov and Polosin had essentially

agreed that the manuscript was copied by several scribes. Both scholars'

statements were based on the analysis of the handwriting found in the copy of

the manuscript in their possession. Derzhavina went further, not only identifying

six different hands, but also dating individual stages of the manuscripfs
10 Polosin, "Ivan Timofeyev," (1949), 151.
11 Ibid., 151.
12 C.A. Derzhavina, "Arkheograficheskii kommentarii," 433~434 and Rowland, "Muscovite
Politieal Attitudes," 240.
13Derzhavina, "Arkheograficheskii kommentarii, "415~449.
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creation. 14 According ta Derzhavina, most parts of the existing manuscript were

copied by the scribe with the first handwriting, which is a good example of

skoropis' (cursive writing) at the beginning of the seventeenth century. The

third handwriting is similar ta the first one, but Derzhavina identifies the first and

third handwritings as belonging to two different scribes (where as Platonov and

Pofosin felt that the first and the third handwritings belonged ta the same

person). She identified hands two, four and five as befonging to three other

individuals. The comments in the margins and Table of Contents were written by

the scribe with handwriting number six. Derzhavina concluded that the

manuscript was produced by six different scribes, and that most probably they

worked on the text during different periods of time. This last conclusion is based

on an analysis of the paper on which the manuscript was written, watermarks,

and the quality of the notebooks tram which the whole manuscript was

composed.

According to Derzhavina, Vremennik consists of 43 notebooks. She

identified four types of paper according ta their quality, and three different

watermarks: the tirst - a ·'pot with a heart and a flower", the second - a "pot with

a craseent " and the third - a "fool with five balls". On the basis of this

information, Derzhavina presented the following scenario for the production of

the extant manuscript. ft was compfeted approximatefy between 1636 and 1638.

It was started by the scribe with handwriting three on the thieker paper of type

#2, marked by the "pot with a creseenf' watermark. He coufd only finish sorne of

his work and saon passed if on to scribe one ( thinner quality paper of type #1

with the "pot with a heart and a flower" watermark). This scribe completed the

main part of the work, only occasionally passing it on ta scribes four and five,
14 For Derzhavina's study of the manuscript see Derzhavina, "Arkheograficheskii kommentarii,n
415-449.
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who copied only a few pages of the text. During a much later period (1660­

1670), the manuscript was corrected by scribe two (the thick paper of type #3

marked by "a fool with five bells" watermark). Eventually scribe six added tolios

9 and 10 (the Table of Contents), again on paper of a different quality (the thick

paper of type #4) . Derzhavina was unable to date the watermarks on this part of

the manuscript, but on the basis of its quality, dated the paper to approximately

the years 1660-1670. She also believed that at this time the manuscript was

also bound.

According ta Derzhavina, moreover, the tirst notebook of the manuscript

(Le., the story of Adam and Eve) gives the impression of having been mistakenly

placed at the beginning, for the text begins directly without any title, and both the

type of paper (paper type #1) and the handwriting do not match the quality of the

paper (paper type #2) and the handwriting of the pages that immediately follow.

As a consequence, Derzhavina concluded that these pages do not belong at

the beginning of the manuscript, but rather between folios 207 and 208. Her

decision is supported by the foflowing paleographie evidence: the first notebook

of the manuscript, which contains the story of Adam and Eve, sustained sorne

water damage. Similar evidence of water damage is found from folio 190 until

the end of the manuscript. As a result of this evidence, Derzhavina's edition

places the story of Adam and Eve not at the beginning but in "chapter-book 5",

immediat~ly after the sub-ehapter Again about the Tsar Vasilii Ivanovich (0

tsare zhe Vasilie Ivanoviche) which ends with the words "image of Adam"

(obraz Adami'). 15

Bath Platonov and Polosin felt that the final corrections (Le., handwriting

§lx) could only have been made by Timofeyev himself. Derzhavina opposed this

15 Vremennik ,109-113 (fols. 1-8).
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view on tDe basis of two major pieces of evidence: first, if Timofeyev had made

the corrections himself, the text would not have contained as many mistakes

and corrupted parts and second,Timofeyev probably died between 1629 and

1631, whereas the paper used for the Table of Contents is of better quality (Le.,

the paper of type #4) and of later dating. We also possess an autograph of

Timofeyev's signature which has no resemblance to either handwriting six or

any other handwriting in the manuscript.

The mast recent description of the manuscript, which is kept today in the

Russian State Library, was pravided by Daniel Rowland in 1976.16 This is the

most detailed description of the manuscript, particularly in the classification of

watermarks. In contradestinction to Derzhavina, Rowland identified nat three

types of watermarks, but seven. He classified them as follows:

Pot A:

Pot B:

Pot C:

Paschal Lamb:

Fooiscap A:

Fooiscap B:

Two-handed pot with flower and heart design
on the body.

Two-handed pot with five fingers surmounted by
quadrafoil, with creseent with letters "VA" or
"AV'.
One-handed pot with five fingers surmounted by

quadrafoil with crescent, with letters "I/DR".
Paschal Lamb with eountermark "PL" ? in ligature,
bad condition.
Klepikov type l, countermarks "MLB" or "MLI"? in

rectangular frame with scalloped ends.
Klepikov type " countermark IIIBR" in border.

•

Crown with shield and letter "C" or axe.

Nonetheless, despite his more precise identification of the watermarks, Rowland

16 Rowland, U Muscovite Political Attitudes, "237-242. In his book on Timofeyev, H.Keipert also
gives a detailed description of the existing manuscript and makes very interesting statements
conceming it, but as he never actually saw the manuscript, 1will not cite his arguments here.
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was unable to date the available manuscript more accurately, inasmuch as very

few of these watermarks were found in the existing albums.

Like Derzhavina, however, Rowland believed that work on the

manuscript was completed in several stages at various times by different

scribes. He also doubted that Timofeyev took part in the production of the

existing manuscript, specifically because we have at (east two examples of

Timofeyev's handwriting, neither of which resembles any of the characteristics

found in the manuscript. 17

Rowland also addressed the question of the Introduction, the so-called

story of Adam and Eve, and its "correct" placement in the texte He concurred with

Derzhavina that it does not belong at the beginning of the work, but disagreed

with her placement of the story. He offered two possible solutions: the first , that

the story should be put between folios 234 and 235, that is, immediately after

the description of Russia under the First Pretender; Rowland believed

that textually this position makes sense, since Timofeyev had just
finished describing (fols. 231 v.-234 v.) the desperate disorder of
Russia at the time of the Second Pretender, and in particular, the
problem of those who collaborated with the foreign invaders. Bath
of these themes are dealt with in the "Introduction" . 18

Second, in Rowland's view, the story could be an entirely separate piece

written by Timofeyev and that it does not belong in Vremennik . Rowland

befieved that the first soiution is more probable, but that neither of them could

be proven by any evidence in the manuscript. He also maintained that the story

of Adam and Eve was placed at the beginning of the manuscript not at the time

of its binding, as Derzhavina had stated, but much earlier, by the scribe with

17 Rowland, "Moscovite Political Attitudes, "240 (Rowland quotes works of Derzhavina, Zhumal
Otdela Rukopisei, vol. 2, 68-69; "Arkheograficheskii kommentarii," 434-446 and Keipert,
Beitr~ge zur Textgeschichte, 61-69).
18 Rowland, "Moscovite Political Attutudes," 241.
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handwriting two or six, which both Derzhavina and Rowland date between1660

and 1670.

From the analysis conducted by both scholars, it is apparent that the story

of Adam and Eve is not an introduction ta Timofeyev's work and that it was

placed at the beginning of the manuscript erroneously. Clearly, paleographie

evidence alone is unable ta provide a satisfactory proof of the correct

placement. Rowland's attempt to offer a textual analysis of the story in relation to

the rest of the text is a step in the right direction. In my opinion, the key ta the

correct placement of the "Introduction" is the use of both paleographie and

textual evidence. However, in establishing the correct placement for the

"Introduction" we should remember that we only possess one testimony of

Vremennik in the production of which the author himself took no part. Thus, the

placement of the story of Adam and Eve was quite possibly decided not by the

author but by a later scribe and may have had no connection with Timofeyev's

"original" organizing scheme.

My analysis of Timofeyev's manuscript ta a large degree supports many

of Derzhavina's and Rowland's findings, but at the same time questions sorne of

their conclusions.

The manuscript is still kept in the Russia State Library under the number

10692. It is in quarto, comprised of 312 numbered folios, and is in a surprisingly

good state of preservation. The binding is made from wooden boards covered

with leather; the boards are broken in the middle and the leather is cracked in

sorne places. It still maintains parts of metal clasps which were attached ta the

binding.

Th~ watermarks, weil described by Rowland, are clearly visible on the

paper. Since 1976, when Rowland conducted his research on the manuscript, a
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new album of watermarks has been published in Russia. 19 On the basis of this

album, 1was able ta date three Pots identified by Rowland 20 :

Pot A - under #840 and dated as 1641

Pot B - under #654, dated as 1638

Pot C - under #677, dated as 1638.

The other watermarks could not be found in any existing albums and only can

be dated approximately.

(

Paschal Lamb -

Fooiscap A-

Fooiscap B -

The watermark is in very bad condition and, as
a result, is very difficult ta compare with the
albums. It is a variant of Dianova's and
Kostiukhina's #11, 133. 14 and 15, which ail
date to the 1670s or 16805.

This watermark is not found in any albums, but
in Dianova's album ail foolscaps of the same
variants are dated to the period 1670 -1690;
in Tromonin a very similar watermark is dated
to 1676 (see #1316).21

This watermark is not found in Dianova's
album, but similar Fooiscaps belong to 1690;
in Geraklitov1 a comparable foolscap with the
same letters in ligature is identified as #1224
and dated ta 1692.

(

Crown with a shield - The condition of the watermark is very poor;
it is visible only once in the gathering. It
is hard ta date definitely, but the quality of the
paper dates ta approximately 1640.

19 T.V. Dianeva and L.M. Kestiukhina, Vodianye znaki rukopisei Rossii XVII veka (Meskva, 1980).
20 According te Cherepnin and Shchepkin, Pots were very popular as a watermark during the 16th
and first part of the seventeenth century. It suggested paper of Italian or French origin, see: A.V.
Cherepnin, Russkaia paleografiia (Moskva, Gos. isdatel'stvo politicheskoi literatury, 1956), 333­
341; V.N. Shchepkin, Russkaia paleografiia (Moskva, Nauka, 1967) 104.
21 According to Cherepnin, Russkaia paleographiia, 334-34. this variant of Fooiscap is in
imitation of Dutch paper produced in the seventeenth century in Russia. The first functioning
Russian paper mil! was built by the Dutchman Van Sweden and by his nephew between 1665 and
1670 Eremei Levken. They both produced paper in Russia until the end of seventeenth century,
commonly using imitations of Outch Fooiscaps.
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The inside front caver is tom and the folio is glued ta the cover. It provides

only sorne words of an incomplete inscription:

Teo ApyaeH a npHBe4allH eABa
H o6pSl~eTcS1

The last unnumbered folio next ta the back caver contains the following

inscription: "Kuplena siia kniga i Eutifeia Popova dana IX al porukoiu po nem

Ivan Vasil'ev syn Beznosov 1699 avgusta v 1 de.....". The first folio of the

manuscript starts immediately without any title. The top of the folio is marked

with the registration number 108 of Florishcheva pustyn', and at the bottom are

two numbers 108/682. The page numbers are marked only on the folios recto of

the manuscript at the upper right corner; the folios without text are not

numbered.

The folios 1 to 8, which contain the "Introduction" (the story of Adam and

Eve), are in a very bad state of preservation. The paper is very thin, very dirty,

has many waterstains and is crumbling at the corners. The presence of

waterstains clearly indicates the substantial water damage experienced by the

manuscript at one time; the water stains are especially apparent at the right

upper corners and in the middle of the folios close ta the binding. The last folio

in this gathering is particularly damaged by water, for sorne writing is blurred.

The gathering is full and has no empty folios.

The next gathering starts tram an empty folio, which is very dirty and

covered with waterstains, but these stains do not correspond with the stains in

the preceding gathering. The paper is also of a very different quality. It is very

thick (the thickest paper in the manuscript). Folios 9-11 contain the Table of

Contents; the handwriting is very difterent from the previous folios (1 will keep
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the numbering of hands provided by Derzhavina and Rowland and designate

this particular one as #6 and the handwriting of folios 1-8 as #1).

The third gathering starts from the head-piece (zastavka ) 22 and includes

the title of the first chapter. The first folio of this gathering (folio 12) is also very

dirty but the stains do not correspond ta the stains on the preceding folios. The

quality of the paper is very different frcm the two aforementicned gatherings: it is

much thicker and is rather different from the paper of the earlier gatherings. The

handwriting is very similar to handwriting #1 (folios 1-8), but also manifests

severai differences, establishing it as a separate handwriting #3.

The subsequent gathering starts from folio 18, which does not have a

conjugated leaf (pamyi Iist) . The quality of the paper of these folios is different

tram the ones mentioned above, as is its watermark (Foolscap A). The paper is

in better condition and the handwriting is also the new -#2. Handwriting #2 on

the paper identified by the watermark Fooiscap A proceeds until folio 39.

Beginning with folio 40 and until 47 (gathering 7), the paper and the

handwritings are mixed: folio 40 and its pair 47 are completed on the paper

marked by Foolscap A, by the scribe with handwriting #2, and folios 41-46, on

the paper marked by Pot B, by the scribe with handwriting #1.

Gathering 8 is entirely produced on Pot B paper and copied by the scribe

with handwriting #1. Gathering 9 is again mixed: most folios (56, 57, 60, 63) are

copied on Pot B paper by scribe #1, but two folios, 58 and the corresponding 61,

are of Foolscap A quality and copied by scribe #2. The subsequent cluster of

folios, up until folio 93, are on Pot B paper and are copied mostly by scribe #1 ;

the handwriting changes only once to that of #4 (this handwriting appears in the

22 Unfortunately, 1was unable to fully carry out the research related to the identification of the
head-piece and its dating. This still remains an important question in my further work on
Timofeyev's manuscript.



(

(

54

manuscript only one time and does not seem ta play a significant raie in the

dating of the manuscript).

The next large portion of the text is produced on a different type of paper,

marked by the watermark Pot C (as identified by Rowland). The quality of the

paper is very close ta Pot B paper (they bath date ta 1638). The handwriting of

these parts, extending ta folio 191, is by scribe #1. Only the two last folios, that

is 191 and 192, belong ta a different scribe, namely, #5 - whose writing never

again appears in the manuscript.

The remainder of the rnanuscript (fols. 193-312) is completed by

scribe#1, on paper for large parts of Pot A or Pot C. 23 The last empty

unnumbered folio of the manuscript, on which a notation of sale in 1699 was

placed, was identified by Rowland as the waterrnark Foolscap B. It is impossible

to find an. identical watermark in any existing albums, but very similar Fooiscaps

ail belong to the 1690s; this supports Rowland's assertion that the manuscript

was bound very close ta the time of its sale in 1699.

This brief description of the manuscript reveals several important factors:

a. The manuscript was produced on paper of different quality, which

could be dated on the basis of the watermarks from 1638 until 1690.

b. The main body of the text was copied by one scribe (handwriting #1).

The interventions of scribes #3, #4 and #5 are very minor; they appear to be no

more then the "helpers" of scribe #1. On the other hand, scribe #2 created

severai g~therings and they should be studied further. Scribe #6 seems ta have

been the author of the Table of Contents and, as a result, played an important

raie in the production of the manuscript. His contribution to the work on the

23 Folios 224-231 are on different paper identified as a Crown with a shield. but the quality of the
paper is similar to the Pots and most probably belongs to the same period between 1638 and
1641.
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manuscript deserves a closer analysis.

c. As regards to the corrections prominent throughout the text and in the

margins of the manuscript, it would appear that they do not belong ta any of the

above-mentioned scribes and must be attributed ta someone whom we will cali

an "editor".

Let us begin with a discussion of the quality of the paper and the

watermarks. Drawing conclusions on the qualities of paper denoted by the

different watermarks present in the manuscript, bath Derzhavina and Rowland

believed that the manuscript was produced in several stages during an

extended period of time, starting from the early 16305 and continuing until

the1670s. 24 ln his book Cherepnin followed Derzhavina's findings and

mentioned that the manuscript was produced in the 16305 and that the work

was done in stages by different scribes. He believed that, after baing copied, the

manuscript was given ta an "editor", who corrected it (Le., corrections within the

text and in the margins). The manuscript was not bound; as a rasult, sorne parts

were damaged or lost. In the 16505 - 16605 the lost pages were recopied and

the manuscript was bound. 25 Cherepnin al50 believed that the final editing

work of the manuscript was carried out as a part of preparations for the planned

continuation of the Book of Degrees (Stepennaia kniga ), where information

provided in Vremennik could be used as a source.26 ln other words, Cherepnin

had reconstructed the process of the work on the manuscript in the following

way: initially the bulk of the manuscript was copied by a number of different

24 Derzhavina,"Arkeograficheskii kommentarii," 426-427; Rowland, "Muscovite Political
Attutudes, Il 239-240.
25 This deduction by Cherepnin obviously implies the existence of another copy of Timofeyev's
text, on the basis of which such corrections could have been done. We have no knowledge that a
second copy of Timofeyev's work has ever been discovered.
26 Cherepnin, Russkaia paleografiia, 329-330.
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scribes (around 1630). At this point the manuscript was not bound, but put

aside. During the 1650s - 1660s, as a result of the search for the materials for

the new Book of Degrees, the manuscript of Vremennik was found, the

damaged pages were replaced, the editing work was carried out and

eventually, the manuscript was bound.

These conclusions of Cherepnin seem ta be somewhat erroneous, as

the study of the watermarks presents a totally different picture. Clearly, most of

the manuscript, produced on paper of Pots Ar Band C, bslongs to the

years1638 -1641. According to many authorities, when using watermarks one

should keep in mind the so-called U'stale paper' (zalezhalaia bumaga), that is,

paper which was delivered to Russia but was not used immediately. Essentially,

foreign paper produced in Western Europe could be used in Russia in three

different ways: 1) several years after its production in the country of origin, 2)

simultaneously in Western Europe and Russia, and 3) the (highly improbable)

use of the paper in Russia before its use in the place of origine 27 Shchepkin has

noted that in Russia, by the end of the sixteenth and the beginning of the

seventeenth century the average inventory of foreign paper was approximately

twelve and a hait years. 28 Taking this into account, on~ should accept the fact

that the paper used in Russia in the second quarter of the seventeenth century

could have been produced in France or Italy several years before it was used in

Russia or around the same time. Thus, a strong possibility exists that the paper

produced in the1640s could have besn used 8 to 10 years later, that is,

somewhere close to the 1650s. On the other hand 1 it is· hard to believe that the

27 See on this subject T.V. Dianova and L.M. Kostiukhina , Filigrani v rukopisiakh XVII veka
(Moskva: GIM, 1988), 3-11.
28 ln his estimation Shchepkin used calculations of Ch. Briquet, Les filigranes. Dictionnaire
historique des marques du papier, vol. 1 (Geneve, 1907).
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completion of the extant copy of the manuscript of Vremennik, which was

produced in skoropis' without any elaborate illustrations, would have taken

more than 20 years.

The second statement of Cherepnin, conceming the restoration of the

manuscript and its binding, (which he attributes to the 16505 - 16605) appears

totally incorrect, for the paper used for binding and restoration could not have

been produced before the period between 1670s and 1690s (Fooiscaps A and

B).

The last observation made by Cherepnin, referring to the use of

Vremennik as a possible source for the Book of Degrees, is certainly very

interesting and must be examined further. According to S.A. Belokurov, under

Tsar Alexis in the 16505, attempts were made ta collect historical documents for

use as a basis for a continuation of the Book of Degrees.. The d'iaks of the

Zapisnoi prikaz were looking for documents for this project. Belokurov writes

that on November 17th the head of the prikaz, T. Kudriavtsev, received

information about historical manuscripts which were in the possession of private

individuals. He subsequently wrote a report for Tsar Alexis:

The visitor by the name Matvei Vasil'ev told me about d'iak Ivan
Timofeyev: that he was a writer of books and the writer of annals
(vremennykh) books, and that he was admired for this by the
boyar-prince Ivan Mikhailovich Vorotynskii. Because of this, one
can find Ivan's books or copies of them with Ivan Alekseevich
Vorotynskii. Also the merchant Gerasim knows about these letopis'
books by the same d'iak Ivan Timofeyev. He tôld me, that one
should look for these books by Ivan at the house of the boyar­
prince Aleksei Mikhailovich L'vov. 29

1wauld argue that during this search Timofeyev's work was found at the hause

29 S.A. Belokurov. "0 zapisnom prikaze," in Iz dukhovnoi zhizni moskovskogo obshchestva XVII
veka (Moskva, 1903), 62-63.
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of Vorotynskii or L'vov (we know that Timofeyev was close to the Vorotynskii

family and may have left his papers for safekeeping with the prince) and

attempts were made saon afterwards ta read it and to put it in order. In tact, we

indeed may have in our possession a working copy of the manuscript

specifically produced from Timofeyev's original by arder of the Zapisnoi prikaz

as a part of the preparation of the materials for the new Book of Degrees .30 It

undoubtedly proved ta be very unsatisfactory material for the Book of Degrees ,

as it contained not only very Httle in the way of actual historical facts, but also

gave rather unflattering characterizations of the tsars from Ivan IV until Vasilii

Shuiskii. We know that the manuscript eventually came into the possession of

Florishcheva pustyn' in 1699, possibly as part of an estate which was

bequeathed by someone ta the monastery. In other words, there is indeed a

connection between the manuscript of Vremennik and the Book of Degrees.

This connection is not related to the editing and binding of the extant manuscript

but was a reason for its entire production, that is, a possible source of material

for the Book of Degrees. 1believe that the entire manuscript of Vremennik was

copied in the 1650s from Timofeyev's original papers in arder ta use it as a

source for the new Book of Degrees.

An analysis of the manuscript, indicates the distinct possibility of a dating

closer ta the 1650s or the second part of the seventeenth century. Ali six

handwritings in the manuscript point ta that dating - the configuration of the

1etters, which extend above the line rather than being constrained within the

line, as weil as a distinct separation between the individual words in the line

30 According to Timofeyev's own statement, his original was written in secrecy on any paper
which was available to him and probably was not in very good condition for any kind of use, see
Vremennik-, 118-119.
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bath suggest the second half of the seventeenth century.31

Another important factor in the dating of the manuscript is the tact that it

was copied in skoropis' and not in poluustav, more common for the Iiterary

texts of the sixteenth and seventeenth centuries. Manuscripts usually produced

during the seventeenth century in skoropis' were the author's originals, or the

documents which were used for practical purposes: diplomatie papers, court

materials, administrative and state documents. Only occasionaHy in the

seventeenth century was skoropis' used for literary texts.32 The tact that the

manuscript was not bound for at least 20-40 years leads us to befieve that it was

not created for long-term use, but rather for a functional purpose; it was put

together for people working on the Book of Degrees.

One might describe the copying of the text in the following tashion. The

entire manuscript was produced in the second half of the seventeenth century,

most likely in the 1650s, on the paper denoted by the watermarks Pots A, 8 and

C by the scribe with handwriting #1, with some help trom scribes #3, 4 and 5.

The main handwriting #1 is a very elegant script and points to a very

experienced scribe; nonetheless, the presence of many blank spaces within the

taxt could also suggest the scribe's inability to compr~.hend tully. Timofeyev's

tangled writing and even grasp sorne individual words.33 At this stage, 1believe

another i.ndividual, whom we have already idantitied as the "editor", worked

over the copied text, corrected it and filled in the blank spaces using

Timoteyev's original (1 will cali it handwriting #7). He clearly understood

31 M.N. Tikhomirov stated that this separation between the words generally became common
during the middle of the seventeenth century, only occasionally did a manuscript carry this
separation at the beginning of the century, see: M.N. Tikhomirov, Russkaia paleografiia . !Moskva:
Vysshaia shkola.1966), 47.
32 See Shchepkin, Russkaia paJeografiia , 136 and Cherepnin, Russkaia paleografiia ,361.
33 lt could also be attributed to the bad condition of the original texte
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Timofeyev's original text much better than scribe #1, but his handwriting lacked

the cfarity and elegance of scribe #1.34 Certainly this particular handwriting

deserves further study.

After completion of the work by the editor, the manuscript was put aside.

Not only was it not bound but the separate "book-chapters" (six of them) were

not placed together, for the last folio of each ICbook-chapter" and the first fofio of

each new "book-chapter" are very dirty and reveal that they were kept in

separate clusters. The manuscript was initiafly grouped into six parts: 1) folios

12-39, 2) folios 40-93, 3) folios 94-191, 4) folios 192-234, 5) folios 235-268, and

6) folios 269-312.35 At the end of each of these ICbook-chapters" the empty folios

were left by the scribe. One can only speculate on the reason for this. Was he

folfowing the author's copy, which probably ended each "book" with empty

folios; and could this indicate that Timofeyev had not totafly finished his work

and was planning ta add sorne more matarial ta each main chapter? It certainly

supports ta sorne degree Polosin's view that we ara dealing with the

incomplete work of Timofeyev. On the other hand, the evidence is insufficient ta

clairn that Vremennik represents not a united work but the author's archives. 36

As indicated previously, gatharings 4, 5 and 6, as weil as parts of

gathering 7, were produced by the scribe with handwriting #2 on paper

manufactured at a later date (Fooiscap A, around the 1670s-1680s). 1 believe

that thasa parts represent a work of restoration, which must have taken place in

34 80th Derzhavina and Rowland assumed that these corrections were done by the same hand,
which completed the Table of Contents. But clearly the Table of Contents was produced much
later than the rest of the manuscript (both Derzhavina and Rowland agreed on this and the quality
of the paper also points to this fact), probablyas early as the1670s and as late as the1690s. In view
of this, it is hard ta accept that editing of the manuscript was done at such a late date, as it had to
be conducted on the basis of comparison with the available original.
35 ln the manuscript, the sub-chapter "Letopisets vkratsen represents a separate book, starting
from folio 269. It is preceded by 6 unnumbered empty fafias and starts a new gathering.
36 Polosin, "Ivan Timofeyev ," (1949), 340-343.
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arder ta replace damaged folios. 37 As the manuscrip! was not bound until a

much later date, it was susceptible to a lot of damage (water and grease stains

and general wear and tear of time). Pushing this argument even further, and not

possessing a very precise dating of Foolscap A - we do know that it is tram the

last half of the seventeenth century - we may also suggest that the work of

restoration could have taken place during the same time that the Table of

Contents was produced or the general pagination of the text (upper right corner

of the folio recto) was made. The manuscript also carries other sets of page

numbering, which are found on the bottom of the verso of the last folio of sorne

gatherings.38

The other main problem relating ta the manuscript is the question of

folios 1-8, the so-called Introduction or the story of Adam and Eve. Derzhavina

placed it between folios 207 and 208, or, in other words, between gatherings 28

and 29. She supported her placement by the evidence of the dirt and water

stains on the "Introduction" and the dirt and water damage on notebook 29,

which, according ta her, followed the Ulntroduction". As regards to the placement

of the "Introduction" it is important ta consider bath evidence - paleographie and

thematic. 80th folios 1-8 and folio 208 contain many dirty spots and water

stains, but they acually seem to be of a different c~nfiguratjon and do not

coincide. In Rowland's opinion, the "Introduction" should be placed between

folios 234 and 235 (Le., in "book-chapter" S, at the end of sub-chapter 1 and at

the beginning of sub-chapter 2), but paleographie evidence does not support

37 As we have no indication of the existence of any other manuscript of Vremennik this
restoration most probably consisted in recopying folios of the same manuscript.
38 It is significant that in gathering 7, only the pair folios 40 and 47 were done by hand #2, or that
in the fourth gathering folio 18, also completed by handwriting #2, does not even have a
corresponding folio. Rowland believed that these numberings belong to scribe #1 and go back to
the initial stages of the work on the texte This only can support the theory of the initial existence of
the manuscript as separate "book-ehapters".
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this - the quality of these gatherings (Le., 32 and 33) seems ta be very unified in

the condition of the paper.

One should recall Derzhavina's later observation that the "Introduction"

may be pfaced between folios 191 and 192 (Le., gatherings 26 and 27). 39

Certainly, folios 191 and 192 are very unusuaf in character. AI/ of the gatherings

of the manuscript consist of eight folios (a very common type of gathering).

Gathering 26 (fofios 190-191) represents an exception: it consists of four fofios,

two of which are empty. It was copied by the scribe with handwriting #5 (which

occurs only once in the manuscript), contains a chapter cal/ed the Parable

About the Tsars Son (Pritcha 0 tsareve syne...), and represents the end of

Chapter 4. The paleographie evidence indeed supports the possibility of placing

the "Introduction" at the end of gathering 26 - water stains in the upper right­

hand corner totally correspond in bath parts and other water stains crose to the

back of the binding are also identical in gathering 26 and in the "Introduction".

Thematically, the "Introduction" is so universaJ that it may be appropriate

in many places of the texte On the other hand, as Rowland points out, it may

represent a separats work altogether. An analysis of the text indicates that the

story of Adam and Eve is not an introduction ta the text but rather an ideological

conclusion or textual marker, which summarizes the Russian experience during

the Time of Troubles in a philosophical-religious contexte There is also the

possibility that it could serve as an "Introduction" to Chapter 5: the Reign of the

Tsar and Great Prince Vasilii Ivanovich Shuiskii (Tsarstvo tsaria Vasiliia

Ivanovicha Shuiskogo). Timofeyev describes in the "Introduction" the story of

Adam and Eve as the beginning of ail worldly sins and follows it with the chapter

about Shuiskii, which contains his main ideas on monarchical power. The

39Derzhavina. ZhumalOtdela Rukopisei. 75-76.
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chapter on Shuiskii ends with the very signifieant words:

... eAHH >Ke 10 J a~e Bocxo~eT J BCSlKO noraCHTH BeCTb nOBenHBaSl~

aHreflOM J H>Ke MaHHeM Bce~ TBapH B03ABH3aSl H YTHUJaSi K nOTpe6e

BeTpbl H pa3BoASlH no B03AYXY 06J1aKH J npecnaBHo >Ke noraUJaSi

HeyracHMblSl nnaMbl BaSHI10HCKHSI nel1.\H.. al1.\e 4TO H 41OAHee:

6naronpHMeHHTeneH 60 H>Ke 06eacnaBnbUJeecSi MO>keT Ha nepBYIO

naKH npHI10>KHTH cnasy H BSll1.\UJe J OOHOBl1eH 06pa3 QAaMJ1b.40

... the only one, who by His will is capable of ruling the angels,
who by the wave of His hand is capable of bringing to life aIl
creatures, ca1m.ing aIl the winds and scattering aIl the clouds; He,
who can extinguish the inextinguishable fires of the Babylonian
oyen and who can create miracles even more wondrous, only
He, if He wishes, can extinguish this fire, because He is
favourably inclined [Le., towards them] and will be able to
reintegrate to glory the ones who were deprived of it, and ta
renew the image of Adam.

Here Timofeyev refers to the Babylonian avens and ta the story of three

brothers, Shadlach, Meshlach and Abednego as told in the Book of Daniel

[Dan. 3:13-30]. They refused to betray their faith and were foreed into the

buming furnace by order of the Babylonian king Nabuchadnezzar. Eventually

they were saved by an angel, who descended into the fumace and extinguished

the tire. Timofeyev tirmly befieved that Rus' would be saved from the tires of

Smuts in the same way. As the angel extinguished the fires of the Babylonian

oven, sa God wauld extinguish the tire of Bmuta, saving His people and bringing

them back under his protection "reintegrating them to glory" and "renewing the

image of Adam". 41 The story of Adam and Eve should precede these lines, as it

reiterates, using the biblical parallel, the fall trom grace of the people of Rus'.

They, as Adam and Eve before them, rejected the law of Gad and the "natural

arder". Only through the recognition of the preeminence of God and through

40 Vremennik. 108·109.
41 For more on the subject of renewal and salvation see Chapter Seven of this dissertation.
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their retum to the traditions created by Him, would the people of Rus' eventually

be able to end the devastation of the country.

Thus, in ail probability, we have in our possession a manuscript of

Vremennik produced araund the middle of the seventeenth century for a

particular practical purpose. Could we or should we accept the fact that the

extant manuscript represents an accurate transmission of the author's writing

and ideas?

One should take into account the distinct literary atmosphere surrounding

manuscript culture, in other words, the changes which any given text could

experience during the time of its production as a result of the intervention of a

copyist-editor.42 ln the case of Timofeyev's text it is essentially impossible to

determine the degree of intervention on the part of copyist, as we have in our

possession only one extant manuscript in the production of which the author

himself took no part. Even if one puts aside the obviously recognizable

corrections introduced by the "editar" (1 am referring to the insertion of missed

words over the blank spaces left by the scribe, sorne grammatical corrections, or

introduction of missed lines in the margins of the manuscript), the other

42 Old Russian texts, as with ail other Orthodox Siavic texts, were formed within a cultural
environment ot a specifie approach towards a written word. or what has been referred to by

Riccardo Picchio as the "open" tradition. In this tradition the copyist became not just an extension
or an arm of the author in painstakingly transmitting his original word. but a tully active participant in
this transmission. In tact. the transmission could lead to the transformation of a text. Throughout
the history of the work, each individuaJ "copyist-coauthor" may include into the textual material his
individual perceptions of the author's ideas and introduce changes to reflect these perceptions.
As a result, going back to the "original text" becomes rather obscure. According to Picchio:"When
the tradition is open. we obviously cannot regard the textual innovations intentionally ïntroduced
by scribe-coauthor in diverse periods and in different situation as "damage". Nor can we postulate
an "originaJ"phase common to the entire text. This does not mean that one is not obliged to study
the textual history in its totality. It does imply, however, that the concept ot "textual history" can no
longer coïncide with the notion of the Uhistory of the text". Instead of the text..•we have to reter to
something more changeable and less clearly individualized, which 1believe can be defined with
the term textua/ materia/.". See R. Picchio, "Orthodox Slavdom and Roman Slavdom. Problems of
Literary Historiography" in [manuscript in press] R. Picchio. Studies on Literary Tradition of
Medieva/ Orthodox S/avdom. Edited by H. Goldblatt [p. 53 manuscript].
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modifications remain rather unclear. How much of his own interpretations and

comments did scribe #1 (the main copyist) bring into the lloriginal" text of

Timofeyev? Unfortunately, this question cannot be answered, for we possess

only one copy of the manuscript and no textual comparison with other

manuscripts of Vremennik can be conducted. Only sorne credible assumptions

and hypotheses can be postulated. However, if one accepts as a basic premise

the particular stipulations under which the manuscript in our possession was

produced, namely, that it was a working copy manufactured for the use of the

Zapisnoi prikaz as one of the sources for the new Book of Degrees then the

intervention of the copyist as a "co-author" might have been minimal. His job

was to convey reasonably accurately the author's recording of the events of

Smuta.

It is possible that the only changes sustained by the text were related to

the difficulty encountered in its production and were the result of its poor state

and condition. One should also keep in mind that the statement communicated

by Belokurov conceming the search for Timofeyev's original manuscript may ta

sorne degree, indicate that scribe #1 worked from the author's actual original

text.43

43 It would also explain the large number of corrections introduced by the "editor".
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CHAPTER THREE

THE HISTORY OF THE STUDIES OF VREMENNIK

The first schofars who began the study of Timofeyev's work were S.F.

Pfatonov and his student, P.G. Vasenko. 1 Platonov was the first historian who

attempted to anafyze the texts of the Time of Troubles.2 He undertook the task

of reconstructing the Iife of Ivan Timofeyev basad on information derived trom

the text of Vremennik and of assembling sorne tacts of Timofeyev's biography.

Pfatonov noticed the author's effort to describe only those events in which he

himself took part, remembered weil, or events of which he was weil aware. He

saw in it an unambiguous purpose on the part of the author ta provide not only

an accurate description of the period but also to present his personal point of

view on the history which was unfolding before his eyes. Platonov, furthermore,

succeeded in partially decoding Timofeyev's writing and in attaching names to

historical personages mentioned by Timofeyev in covert form. Eventually,

Platonov came to the conclusion that Timofeyev's work was a very important

document relating to the Time of Troubles and must be studied further; the

"compilation of Vremennik, its individual evidence and the sources used by the

1 The name of Timofeyev has been mentioned in passing in several works since the1830s, when
the manuscript was discovered by Stroev , see : A. Starchevskii, Ocherk literatury russkoi istorii do
Karamzina (Sankt-Peterburg, 1845), 86-87 or Filaret, arkhiepiskop kharkovskii, Obzor russkoi
dukhovnoi Iiteratury. 862-1720 (Kharkov, 1859), 314-315, but Vremennik was not mentioned
in any senous historical works of the time such as the books of N.1. Kostomarov, M.P. Pogodin or
V.S. Ikonnikov. Only after Platonov's research did Vremennik become accepted as one of the
main sources of the history of Smuta.
2 Platonov , Drevnerusskie skazaniia , 162-212.
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author" 3 were deemed particularly important. He stressed that he only offered

an attempt in his study "to describe Timofeyev's work, ta mention the authors

most curious pronouncements, ta indicate the time and the circumstances in

which he wrote his Vremennik." 4 However, even in this initial review Platonov

felt that Timofeyev was an innovative writer and that, even if he used sorne

existing sources, his conclusions were highly original.

Vasenko continued the study of Vremennik initiated by Platonov. 5 He

agreed with Platonov's conclusions, particularly those related to the originality

of the work, and concentrated his efforts on the aspects of the text as a unique

historiographie document. Noticing in Timofeyev the tendency ta follow the

traditional ideological patterns of sixteenth-century views on history (i.e., the

development of a historieal process as the expression of the power of God's

will), Vasenko also stressed the new tendeneies in the d'iak's work, mostly in

his ability to look at unfolding events with a critical eye. Vasenko noticed that

By abandoning the role of an old historiographer, by becoming a
historian, by ehoosing separate essay eharacterizations as the
form of his Vremennik, Timofeyev is not aiming at the "faetual
fullness of his statements" or being restrained by "chronological
sequence". This kind of account of a large historieal era was new
in Rus', unknown as far as we know to the writers of the sixteenth
eentury.6

Vasenko pointed out two main reasons for this new approach by

Timofeyev: the fact that Timofeyev wrote personal memoirs and that the shock

caused by Bmuta promoted major changes in his perceptions of history.

Following Platonov's line of thought, Vasenko recognized in Timofeyev an

3 Platonov, Drevnerusskie skazaniia , 211.
4 Ibid., 211.
5 P.G. Vasenko, "O'iak Ivan TImofeyev, avtor "Vremennika," in Zhumal Ministerstva Narodnogo
Prosveshcheniia, Novaia seriia, part 14 (March 1908): 88-121.
6 Ibid., 117.
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original historian, who - even if he had been using sorne of the literary sources

of the period (he indicated the possibility of two - the Life of Nikita of Peri'ias/av/

( Zhitie Nikity PeriasJavskogo) and the Book of Degrees (Stepennaia kniga )

- in essence reworked them according to the necessities of the age. However,

Vasenko also noticed in Timofeyev's writing a number of persistent traditional

political views reflecting the mores of the sixteenth century. Finally, Vasenko

proclaimed the author as a staunch supporter of the absolute theocratic power

of the monarch. In his opinion, Timofeyev believed that ail evil in the Russia of

the pre-Smuta period was the result of Ivan IV's presumed violent death; in 50

doing, Vasenko ignored the large part of the work dealing with Timofeyev's

negative characterization of Ivan and his role in the destruction of Novgorod.

ln 1909 A.l.lakovlev published an article entitled Bezumnoe mo/chanie

which dedicated four pages to Timofeyev and his Vremennik, 7 but overail ,

between 1909 and 1949, no work appeared in print on Timofeyev. His name

was occa5ionally mentioned in passing by sorne schofars; 8 however, until

renewed interest by 1.1. Polosin, Vremennik and its author were ignored.

1.1. Polosin continued the analysis of Vremennik started by Platonov and

Vasenko, broadening the seope of their study to focus on the structure of

Vremennik and the historiographie aspect of the text. He published his tirst work

on Vremennik in 1949.9 It was certainly not the most opportune period in the

history of the Soviet Union for an honest analysis of a Iiterary or historieal

7 A.l.lakovlev, "Bezumnoe molchanie," inSbornik statei, posveshchennykh V.o. Kliuchevskomu
(Moskva, 1909), 651·678.
8 P.G. Vasenko, "Kniaz' M.V. Skopin·Shuiskii," in Liudi Smutnogo vremeni (Sankt·Peterburg,
1905, 21·24; M.N. Tikhomirov, Istochkovedenie istorli SSSR (Moskva, 1940), 152·153; S.K.
Bogoiavlenskii, Prikaznye sud'i XVII veka (Moskva, 1945); N.K. Gudzii, Istoriia drevnei russkoi
literatury (Moskva, 1945), 339.
9 1. Polosin, "Ivan Timofeyev • russkii myslitel', istorik i d'iak XVII veka," in Uchenye zapiski
Moskovskogo Gosudarstvennogo Pedagogicheskogo instituta im. V.I. Lenina", vol. 60 (Kafedra
istorii SSSR), nO.2 (1949) :135-192.
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document and Polosin's analysis ofVremennik exhibited the limitations

imposed by the times. It is noteworthy that a second part of this article was not

published until 1963 (in the footnote to the first article Polosin stipulated that the

second part, related to the historiographic aspect of the work, was ready for

publication). 10

ln the initial article Polosin focused his attention on a detailed review of

previous works on Vremennik trom 1834 until 1949, and then moved towards

the examination of the structure of Vremennik, dividing Timofeyev's text into 64

parts and then separating them into two groups. According ta Polosin, one

group of chapters consists of factual material which concentrates on the

description of data, whereas the other philosophical-historical group analyzes

historical events and describes the role of the writer-historian. Polosin's division

appears to be largely mechanical, for in Timofeyev's text one cannot separate

the facts from their analysis. Indeed, the power and depth of Timofeyev's writing

resides specifically in the inseparable combination of factual material with

philosophical contemplation. In other words,Timofeyev's originality and strength

are rooted in his totality of approach, and this is the main feature which

differentiates him from other contemporary authors.

The second part of the article is much more interesting and, indeed,

revealed significant new aspects in the research of Vremennik.11 It described

many elements of Timofeyev's work, Le, rendering of tacts, analysrs of his

eschatalogieal notions, his thoughts on the legitimacy of the monareh-tyrant.

Polosin stressed Timofeyev's unique ability to create historieal portraits of the

10 The full text of Polosin's work on Timoteyev was never published. One only can form an opinion
based on sorne scholars' quotations of Polosin's unpublished material, that this study is one of the
most important and comprehensive analyses of "Vremennik" produced in Russia.
11 1. Polosin, "Ivan Timofeyev - russkii myslitel', istorik i d'iak XVII veka," in Sotsia/'no-politicheskaia
istoriia Rossii XVI-nachala XVII veka (Moskva, 1963), 263-352.
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main participants of Smuta . He also referred ta Timofeyev's unusual delivery,

his language and style.

Like his predecessors, Polosin spent a number of pages analyzing the

sources of Timofeyev's work. In his view,Timofeyev had knowledge of the

writings of the period and was referring his readers to them. According ta

Polosin, one of these texts is the New Chronicle (Novyi /etopisets ). Recent

research demonstrates that this is incorrect, as the completion of the New

Chronic/e must be attributed ta the second half of the 1620s or the beginning of

the 1630s,12 while Vremennik was written between 1613 and 1619 (see

Chapter One of this dissertation).

Polosin also believed that major connections could be found between

Timofeyev's text and the Chronograph of 1617, and went sa far as ta state that

"the dependence of Timofeyev's text on the Chronograph '5 text is

indisputable."13 The connection ta the Chronograph of 1617 , however cannat

be justified for Timofeyev could not have had any access to this text: in 1617 he

was still in occupied Novgorod and therefore could hardly have had a copy of

the Chronograph in his possession. What especially influenced Polosin's view

was Timofeyev's description of Boris Godunov which in many ways

corresponded ta the description in the Chronograph of 1617 . 1would argue that

Timofeyev's description of Boris was based on his personal knowledge of the

Tsar and indicated an attempt on Timofeyev's part to be as objective as possible

in his assessment. In view of his position (he was one of the d'iaks who signed

the document of Boris' coronation), he would hardly need somebodys else's

opinion of the tsar or be inclined ta borrow tram other documents. Many

12 See L. Morozova 's article "Tvorcheskaia laboratoriia avtora Novogo Letopistsa," in Richerche
Slavistiche, 38 (1991) :141-164.
13 Polosin, "Ivan Timofeyev," (1963), 287.
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interpretations of Smuta events are treated similarly by many authors: they

should not be judged unequivocafly as evidence of influence, borrowings, or, in

instances of disagreement between different authors, polemics. It is also

doubtful that Timofeyev could be the author of the Tale About Prince Skopin­

Shuiskii (Poves!' 0 kniaze Skopine Shuiskom ), which was included in the

Chronograph of 1617. 14

Apart from his assessment of TimofeyevJs sources, Polosin concentrated

on severai other important aspects of Timofeyev's work, his interpretation of the

concept of the "end of the world", his analysis of the story of Adam and Eve, his

description of the city of Novgorod, his views on the tsar-tyrant, and the question

of language and style. Polosin was the first scholar who understood the

complexity of Timofeyev's work and stressed the most important elements of his

writing. Unfortunately, most of Polosin's research was not sufficiently developed

ta interpret Timofeyev's position as historian. Polosin noticed the significance of

the Adam and Eve story but disregarded the existing tradition behind it, in

essence, neglecting its complex philosophical-religious nature and the role it

played in Timofeyev's moral, philosophical and religious approach towards the

problems Russia faced during the Time of Troubles.

Polosin was the first ta point ta Timofeyev's eschatalogical views, but he

ignored the importance of them for Vremennik, leaving them unresolved,

particularly as to the idea related to the coming of the Antichrist. Polosin was

also the first to mention the importance of the chapter on Novgorod, but here,

tao, does not proceed with any further research on its place in Timofeyev's work.

The important question is why was Polasin, who recognized major areas of

significance in the text, unable to develop them and ta provide a coherent,

14 Polosin, "Ivan Timofeyev," (1963), 325.
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structurally interrelated analysis of the work? 1 believe there are several

reasons behind Polosin's limitations.

On the basis of his textual analysis Polosin drew the following

conclusions:

1. The text of Vremennik is not a unified document, but represents a

collection of Timofeyev's essays, drafts and is, in fact, is the author's archive;

2. The "collection" consists of three main parts: Vremennik, the Tale

About Prince Skopin-Shuiskii and the Short Chronicle (Letopisets vkrattse ) ;

3. Scattered among these three parts are independent works of a

philosophical..historical nature, which were written during different times and on

different subjects;

4. In Vremennik itself or in the Short Chronicle, one can also find

independent parts with different contents.

Polosin mainained that in the "so..called" Vremennik, we are faced not

with one complete unified work where ail parts are created in order ta provide a

reader with a coherent analysis of the period, but with severai individual works

written at different times and thus representing the authors array of changing

and often contradictory views on history. This approach certainly simplifies the

complexity of Timofeyev's text and the views expressed. Consequently, the

author's inconsistency could easily be explained by the fact that these

documents were produced far apart and that the author changed his mind on

sorne subjects. Polosin's theory totally ignored the fact that in most parts

Timofeyev's text demonstrates a strong structural and ideological unity, and that

throughout the entire work one notices a focal point, around which the structure

of the text is built. 15

15 This will be discussed further in Chapters Four. Five. Six and Seven of this dissertation.
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Furthermore, by maintaining thatVremennik is Timofeyev's collection of

archivai documents, Polosin achieved sorne freedom in dating the texte He did

not accept Platonov's dating of 1613-1619, and came up with his own dating,

namely, from just before 1591 until 1619, thus, ifVremennik represents

Timofeyev's archives, then each part could been produced at any given time

during the events described or at any time thereafter.

ln as much as the language ofVremennik falls outside the scope of this

dissertation, 1will not concentrate on Polosin's assessment of it, although two of

his statements conceming the language should be mentioned.He refers several

times to Timofeyev's style of writing as "word weaving" (pletenie sloves ), but

this term even for the period of Second South Siavic Influence is vague and not

especially helptul. It tends to describe a very flowery, expressive-emotional style

of writing. This language is full of trequent use of amplification, metaphors,

speech rhythms and assonances. It certainly does nat describe Timofeyev's

convoluted, occasionally inept style of writing .

Polosin's second statement regarding the language of Vremennik is

much more interesting:

However, the language of Timofeyev's uVremennik" is certainly the
Old Russian language of the beginning of the seventeenth century,
or more precisely, Muscovite literary language in its particularly
ceremonial and flowery elevated forme 16

Nevertheless Polosin's description of Timofeyev's language as seventeenth­

century Muscovite writing, daes not explain the pecufiarities ot Timofeyev's

style, as nothing aven remotely similar to it could be found in any other writing of

the sixteenth or seventeenth-centuries. One can only hypothesize that

Timofeyev adopted his unconventional language in an attempt ta create a

16 Polosin, "Ivan Timofeyev," (1963), 337.
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unique style of writing distinct from the level of writing familiar ta him as

prikaznoi iazyk (the language of the bureaucracy of the seventeenth eentury).

This "new" language of Timofeyev was based on his understanding of the

importance of his historical-philosophical work and the need ta establish a

distinct literary style equal ta the task. He set out to imitate the existing Iiterary

style but, clearly, was defieient in the knowledge of the "Iiterary" Church

Slavonie. At the root of Timofeyev's unusual style may weil be his lack of

familiarity with the literary style of writing in contrast to the bureaucratie

language of the Chancellery (prikaz ). It is possible that Timofeyev's peculiar

language and his innovative word formations are grounded in his training as a

d 'iak. Unfortunately, we know very Iittle about the standard training of

government officiais in sixteenth century Moseow. Clearly, most of them

passessed a substantial level of education, sorne of them were probably weil

read (Timofeyev's quotations suggest a solid knowledge of Scripture and the

literature of the period, as he continually refers to Biblical texts and many weil

known Iiterary works of Orthodox Slavdom), but one can only suspect that their

training in Church Slavonie was rather rudimentary and not very deep. 17 1

believe that Timofeyev, in his attempt to establish an appropriate style of writing

for his work, produced an unsuccessful imitation of what he considered to be a

Iiterary style of Church Slavonie.

ln 1951 O.A. Derzhavina published a mast important piece of researeh

on Timofeyev's Vremennik. In agreement with Polosin's research, Derzhavina

suggested that sorne parts of Vremennik were written before Timofeyev's

17 Bushkoviteh indieated that by the late sixteenth century d'iaks played a major role in the
administration of the country, were weil educated and often took an active part in political and
religious polemics - see: P. Bushkovitch, Religion and Society in Russia ( New York: Oxford
University Press, 1992), 43. Nevertheless, even when one cannat doubt Timofeyev's education
in philosophical and religious matters, one can question his praetical skils in writing in Church
Slavonie.
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departure for Novgorod (around 1605-1606), but that the main body of the work

was produced between 1610-1617. She believed that, on the basis of his notes

and diaries the Short Chronicle (Letopisets vkrattse ) was compiled by

somebody else after Timofeyev's death. She noticed that the title Vremennik

(the Annals) does not seem to coincide with the actual content and organization

of the text: Vremennik does not contain the factual materials necessary ta justify

it as the annals, and Timofeyev's document does not follow a specific narrative

sequence, 18 making it a chronicle to an even lesser degree. 19

Among ail the Timofeyev scholars, only Polosin and Derzhavina

mentioned Timofeyev's particular focus on Novgorod, but if Polosin examined

the question of Novgorod as a notable example of Ivan's "anger", Derzhavina

believed that authors preoccupation with the city indicated a possibility that

Novgorod was his place of birth. With singular consistency, the question of

Novgorod has been ignored by Soviet and Russian scholars. One can only

suspect that set historical tradition prevented them from further analyzing a large

portion of Timofeyev's work. The annexation of Novgorod by Moscow was

traditionally viewed by both Soviet and Russian imperial historiography as a

positive element in the unification of the country started by Ivan III and continued

by Ivan IV. Timofeyev's strong opposition ta the superiority of Moscow over

Novgorod was not particularly fertile ground for discussion either in the days of

Imperial Russia or during the rise of a new Soviet Empire. In fact, 1would argue

that Timofeyev's work cannat be fully understood without recognizing the raie of

its crucial element - Novgorod. It is significant that Derzhavina maintained that

Timofeyev'sVremennik rapresents a different element in historical works about

Bmuta, and, aven more important, it is significantly differs from with ail previous
18 See the question on the understanding of "po riadu" in chapter seven of this dissertation).
19 Derzhavina, "D'iak Ivan Timofeyev ,'1 351-409.
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historical works. Unfortunatelly, she was unable to pinpoint the roots of this

distinctiveness.

The most recent analysis of Timofeyev's text was carried out by two

Soviet historians, V.I.Koretskii and la.G.Solodkin. Koretskii's study is concemed

principally with the extemal sources of Timofeyev's texte In his analysis Koretskii

followed Polosin's idea of "borrowed material". In his first article on Timofeyev,

Koretskii noted that U the researchers who believed that 1. Timofeyev uses his

own memory in writing the chapters ofVremennik which described events in

Moscow in 1598." are right. 20 Hawever, in his next article on Timofeyev,

published a year later, he attempted to prove that Timofeyev's descriptions of

the events outside Moscow were based on other sources, and incorporated

material fram other writings of the periode

Let us try ta bring together statements from Vremennik which can
be considered references ta the works of other - types of
references such as netsii skazuiut and others ( by witnesses
staries marked by Timofeyev with the words glagoliut vedtsy). We
should compare these statements with extant works about the
''Time of Troubles", and first of ail with theChronograph of 1617
and other chronographs; with the New Chronicle (Novyi
letopisets ) and other chronicles. 21

These two lexical markers, according ta Koretskii, denoted different information:

glagoliut vedtsy denoted rumours (slukhi ) spread by Timofeyev's

contemporaries and the author's own personal knowledge, while skazuiut netsii

pointed ta other written works of the periode Guided by these markers, Koretskii

attempted to compare Timofeyev's accounts of historieal events with aecounts

tram several chronicles: the Latukhin Book of Degrees (Latukhinskaia

20 V.1. Koretskii, "Novye materialy 0 d'iake Ivane Timofeyeve, istorike i publitsiste XVII veka," in
Arkheologicheskii ezhegodnik za (1975): 150.
21 V.I. Koretskii, "Ob osnovnom letopisnom istochnike Vremennika Ivana Timofeyeva," in
Letopisi i khroniki (1976): 116.
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stepennaia ), the New Chronicle (Novy; letopisets ) and the Chronograph of

1617. In comparing paragraphs from Vremennik to these texts, he found many

similarities between them.22 He detected parallels not only in cammon factual

descriptions, but also in the presence of dominant stylistic similarities. Koretskii

completely ignored the tact that ail the authors of the above-mentioned writings

were exposed ta identical rumours, which were spread throughout Muscovy at

that time, and in most cases witnessed the same events. Sorne of the rumours

were particularly signifieant, because they not only underscored the common

character of the reports but also had a strong ideological message. One of the

main rumours conceming the unnatural death of Ivan IV signified not only the

death of the tyrant and the end of the whole era, but also an end ta the people's

belief in Ivan's almost supernatural powers and, ta a certain degree, the

invincibility of the tsar. People in Moscow were ready and willing ta believe that

the death of the evil tsar was achieved by evil deeds. fndeed, the New Chronicle

also repeated the rumour that Ivan died from poison, and that he was poisoned

by Belskii.23

Koretskii also pointed ta stylistic similarities between Tirnofeyev's text and

other texts portraying events of Smuta. But one must remember that ail writings

of the time were based on an established code which ascribed stylistic formulas

ta particular genres. Most writings of the period repeated similar expressions,

used similar stylistic devices and tropes characteristic of the chronicle genre.

The reader's understanding of the text was based on the recognition of these

22 Koretskii, "Ob osnovnom letopisnom istochnike," 121, 123, 124-125.
23 It is also rather significant that the three monarchs who eould claim a legitimate right to the
throne of the Moscow State - Ivan, Fedor and Dmitrii - ail died, according to Timofeyev and the
rumours eireulating at the time, by violent means, poisoned or otherwise killed by iIIegitimate
pretenders. Prince Skopin-Shuiskii, according to rumours at the time, was poisoned as a result of
manipulations by his unele, Tsar Vasilii Shuiskii, who perceived the prince as a possible rival
popular among the Russian population.
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devices, and a writer's talent was judged not on the basis of his ability to create

new formulas but in his familiarity with the most pertect use of established

codes. We find close similarities in style and description in almost ail of the

material from the period, sa to pronounce a definite verdict on the question of

sources, based on this evidence, is certainly highly speculative.

As the final proof for Timofeyev's use of other sources, Koretskii quoted

author's statement in which Timofeyev suggested that people who are

interested in further information should read "those books" ( sii knigi ). Koretskii

explained this statement as Timofeyev's admission of the use of other more

complete sources.24

Koretskii recognized the fact that both the New Chronicle and the

Latukhin Book of Degrees were written after Timofeyev's Vremennik, and

cannot be cited as sources for his work. He insisted that ail these books were

based on a common text, and that the material provided in the chronicle was

written by the monk losif, who initially served under Patriarch lov and then in

Moscow in the entourage of Patriarch Germogen. Koretskii also reiterated M.N.

Tikhomirov's assertion that this same text by losif was used by Tatishchev as a

main source in his History of Russia ( Istoriia Rossiiskaia). Koretskii writes:

M.N.Tikhomirov expressed the interesting statement that
Timofeyev's "Vremennik" is actually that lost manuscript of losif's

24 Koretskii, uOb osnovnom letopisnom istochnike," 118. Later, la.G. Solodkin opposes
Koretskii's views on the originality of the material used by Timofeyev, very conclusively proving
that Timofeyev refers to his own book and that "the author recommends reading Usii" [those)
books". They are, we think, further chapters of his own writing, in which he extensively describes
the disastrous results of the end of the dynasty and the seizure of the throne by Boris." See la.G.
Solodkin, UK voprosu ob istochnikakh Vremennika Ivana Timofeyeva," Trudy Otdela
Drevnerusskoi Literatury, 42 (1989). In defence of Solodkin's point of view it is important ta add
that Timofeyev's plural reference ta his own writing as "sii knigi" was absolutely reasonable, as in
the author's view it consisted of several book-chapters. According to S.A. Belokurov, Iz
dukhovnoi zhizni moskovskogo obshchestva XVII veka (Moskva, 1903), 62 Timofeyev was
known as the writer of uvremennykh knig u. It is also possible that we have in our possession only
one book by Timofeyev and he was, in tact. the author of other books which did not survive.
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"History" (Istoriia ) used by V.N. Tatishchev in his writing of the
"History of Russia".As the basis for this conclusion M.N. Tikhomirov
uses a fact previously noticed by V.N. Tatishchev - in losif's
"History" the last years of the rule of Groznyi are described very
briefly, but later events in the Times of Troubles - until the election
in 1613 of Mikhail Romanov - are described extensively. In
"Vremennik", M.N.Tikhomirov pointed out, the arrangement of
material is the same"25

Koretskii had refrained at this point trom identifying Timofeyev with losif, thus

disagreeing with Tikhomirov. However, he felt that Tikhomirov's statement has

some rationale and proves that Timofeyev's Vremennik, the New Chronicle and

the Latukhin Book of Degrees ail used losif's History as the main source.

As is known, not one copy of losif's History has survived to the present

time. Indeed, in some cases, we must accept the fact that Timofeyev had access

to materials which are not available to us and used sources which have long

since disappeared. However, at present we do not have any conclusive

evidence that losif's History was used by Timofeyev or the authors of other

works mentioned or that this History ever existed. In fact, we have absolutely no

prove that Timofeyev used any other sources from the period or was familiar

with other writings produced during the Time of Troubles.

ln one of his articles on Timofeyev, Solodkin again returned ta the

question of sources. This time a comparison was drawn between, Timofeyev's

Vremennik and Palitsyn's Tale. Solodkin's study was based on some

similarities between the two authors in the analysis of events surrounding

Smuta and evaluations of characters of the main participants, particularly Boris

Godunov, Vasilii Shuiskii and Ivan IV. However, many historiographers of the

period shared similar opinions. without being actual sources for each other. It is

not surprising that Solodkin concluded that

25 Koretskii, "Ob osnovnom letopisnom istochnike," 141.
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...the comparison of the Tale and Vremennik show that we do not
have a sufficient basis to conclude their dependence on each
other. The similarities of the two remarkable monuments of
Russian publicism should be explained th rough comman
connections in the development of palitical and historieal thought
at the beginning of the seventeenth century. 26

ln the West, Timofeyev's work has not attracted the attention of many

historians or scholars of Muscovite literature. Most of them, partieularly the

historians, referred to Timofeyev only in passing, among other writers of

documents of the Time of Troubles, but very rarely proceeded to a detailed

analysis of the work27. Among Western scholars, the most important research

was conducted by Helmut Keipert and Peter Rehder in Germany, and Daniel

Rowland in the United States. Keipert provided a Iinguistie analysis of the text,

(speeifically, a study of the morphology of nouns) which lies outside the scope of

this dissertation. 28

Althought Rehder's ideas on Timofeyev are interesting, it is hard to

accept sorne of his conclusions, such as the notion of juxtaposition created by

Timofeyev between Ivan IV as a tsar and as a man, or Boris Godunov as a

regent and as a tsar. According ta Rehder, Timofeyev emphasized the

weaknesses of Ivan IV as a man, his cruelty and hatred towards his people, but

accepted him as a legitimate tsar. The same applies to the figure of Boris. In

26 la. G. Solodkin, "Vremennik" Ivana Timofeyeva i "Istoriia" Avraamiia Palitsyna. {K voprosu ob
istochnikakh proizvedenii)," in Issledovaniia po istorii obshchestvennogo soznaniia epokhi
feodalizma v Rossii (Novosibirsk: Nauka, 1984), 23.
27 Among these works it is worth mentioning several, in which Timofeyev's ideas on the concept
of monarchy and the power of the monarch were discussed: M. Chemiavsky, Tsar and People
(New York: Random House, 1969); D.J. Bennet, "The Idea of Kingship in Seventeenth- Century
Russia," (Ph. D.diss.,Harvard University, 1967); P.Bushkovitch, "The Formation of a National
Consciousness in Early Modem Russia," Harvard Ukrainian Studies 10, no. 3/4 (December 1986)
: 355-76.
28 H. Keipert, Beitrage zur Textgeschihte und Nominalmorphologie der Vremennik Ivana
Timofeyeva (Bonn, 1968).
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Rehder's opinion, Timofeyev believed that as a regent Boris ruled Russia with

justice and compassion, but as soon as he became the tsar-usurper, he was

unable to rule by the standards of previous monarchs. 29 It is hard to accept the

justification for this opposition in the text and ta agree with this rather artificial

separation of the complex character development produced by Timofeyev. It

also failed ta explain Timofeyev's ideas on the concept of the tsars powers in

their Byzantine form, misrepresentations and, ta sorne degree, misconceptions

associated with the absolute power of the monarch in Muscovy.

Probably the most extensive work produced in the West on Timofeyev

was by Daniel Rowland.30 He proceeded with an analysis of Timofeyev's

understanding of the concept of historieal truth, and examined for the first time

Timofeyev's political ideas within the religious context of the period. He

emphasized the need ta focus on the biblical references in Timofeyev's text.

Rowland very correctly acknowledged the fact that Timofeyev provided a

specific key for understanding the Time of Troubles. According ta Rowland, in

his seareh for the causes of Smuta Timofeyev worked out a system of

reasoning in which moral factors assumed a major raie. In other words, God

punished the people of Russia for the faifure of the Russian rulers to carry out

their moral obligations. What is particularly signifieant about Rowland's work is

the fact that he initiated a discussion of Timofeyev's understanding of legitimate

and iffegitimate tsars (what Rowland caUs "true" or "false" tsars). He raised the

most important issue about Timofeyev's work, namely Timofeyev's notion of the

29 P. Rehder, "Zum Vremennik des O'jaken Ivan Timofeev," Die Welt der Siaven, 10 (1965):
123-143.
30 D. Rowland, "Muscovite Political Attitudes as Reflected in Earty Seventeenth-Century Tales
About the Time of Troubles," (Ph. D. diss. , Yale University, 1976) and idem, "Towards an
Understanding of Political Ideas in Ivan Timofeyev's Vremennik," Siavic and East European
Review, 64 (July 1984) 3: 371-399.
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tsar.

To summarize ail previously conducted textual studies of Timofeyev's

Vremennik, one should stress the most important elements these studies

touched upon: the question of the sources, the author's political ideas,

ideological concepts and the historiographie aspects of the document. Sorne of

these areas have been examined in more depth than others and only need

some clarification (the question of sources). Others were misunderstood and as

a result, misrepresented by the Timofeyev's scholars. However, sorne (such as

the question of Novgorod) were largely ignored.

Timofeyev's description of the period trom the reign of Ivan the Terrible to

the end of the reign of Vasilii Shuiskii provided us with detailed portraits of each

individual monarch from the author's point of view. Thematically this is a weil

organized work, recounting the reign of several monarchs: Ivan IV, Fedor

Ivanovich, Boris Godunov, False Dimitrii and Vasilii Shuiskii. What makes the

organization particularly intriguing is Timofeyev's establishment of the linkage of

the personages who ruled Muscovy during this period. They ail played a crucial

raie in the progression of historical events before and during the Time of

Troubles, and their actions can be perceived as the direct cause of events

themselves. They are ail specitically discussed by the author in Iight of their

association with the rightful accession to the throne and the right to rule. f

believe that they are ail brought together by Timofeyev on the basis of one

common denominator: their dubious right ta the throne. Sorne of these usurpers

are obvious: Boris, False Dimitrii and Shuiskii. Timofeyev's study of Ivan and

Fedor as pervosushchie monarchs is much more complex, and will be

developed in the fifth chapter of this work.

One may retum here to the question of sources. Throughout his entire
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work Timofeyev stressed that he writes from memory, constantly pointing out

that he does not remember ail of the details precisely, always claiming the

lapse of time. Not only do we lack evidence of any textual or factual borrowings

from other sources, but Timofeyev's own words force us to come to the

conclusion that such sources do not exist. Stating this, 1should also stress one

primary stipulation related to the chapter of Timofeyev's work entitled About the

Capture of Novgorod... " ( pp. 13-14, fols. 17 v.-20 v.). The author does, indeed,

report an event of which he may not have possessed first-hand information, an

event during which he was probably very young or was not in a position to see it

for himself. We have absolutely no proof that Timofeyev was present in

Novgorod in 1571 when Ivan's army attacked and eventually occupied and

devastated the city. Did he use any existing materials to give his reader a

picture of the occupation, and if he did, what were these materials? 1 will go

back to this question in Chapter Four, devoted to an analysis of the Novgorod

descriptions.

The general lack of borrowings trom other existing sources in

Timofeyev's book does not preclude the possibility that the very strong

ideological influences of his contemporaries or the ideology of previous periods

exist within the text. It is absolutely essential to identify the ideological basis of

Timofeyev's work and to describe his reworking of this ideology within the

context of the Russian reality of his day and his understanding of il. Timofeyev

quotes many literary works well-known in his time. He alludes to many symbols

and ideas, which must have been much clearer to his contemporaries than they

are to us. It is important ta point out several of the works mentioned in

Vremennik: the Tale of the Holy Martyrs Boris and Gleb (Skazanie i strast' j

pokhvala sviatuiu mucheniku Borisa i Gleba ), the Tale of Bar/aam and
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Josephat (Skazanie 0 Varlaarne i losaafe), the Tale of the Taking of Tsargrad

( Skazanie 0 vziatii Tsar'grada ) of Nestor-Iskander; the History of the Judaic

Wars ( Istoriia ludeiskoi Voiny ) by Flavius. He quoted extensively from the Old

and New Testaments and the writings of the Church Fathers.

Timofeyev displayed a wide knowledge of Byzantine and Russian texts

and commonly used them ta elaborate his thoughts and ideas. He saw common

traits between the behaviour of his contemporaries and historical figures of the

past or fiterary personages. He compared Tsar Fedor, with his religious zeal

and fervour, to the hero of the Tale of Bar/aam and Josephat . In Dimitrii's killing

Timofeyev saw an action similarly exhibited by Sviatopolk against his brothers

Boris and Gleb. He constantly referred to the Scriptures ta make a point or to

validate an idea. Ali of these works mentioned above ta sorne degree

influenced Timofeyev's way of thinking and his understanding of the world

around him, and could have served as an ideological background for his work.

Almost fortY years ago, in his 1954 article on Deacon Agapetus'

Exposition and its raie in the development of Muscovite political thought, Ihor
~

Seveenko identified a short passage from Agapetus' Chapter 21 in Timofeyev's

work.31 The English translation of this chapter reads as follows:

Agapetus
Though an emperor in body be like ail other, yet in power of his
office he is Iike God, Master of ail men. For on earth, he has no
peer. Therefore as God, be he never chafed or angry; as man, be

31 1. Sevéenko, "A Neglected Byzantine Source of Muscovite Political Ideology." in Byzantium
and the Slavs in Letters and Culture (Cambridge, Mass.: Harvard Press, 1991), 87. Aside from
this article. severai other articles of Sevè'enko deal with Agapetus· role in the development of
Russian political ideology. - "On Sorne Sources of the Year 1076" and "Lubomudreishii Kyr'
Agapit Diakon: On a Kievan Edition of a Byzantine Mirror of Princes" both recently reprinted in the

"" v ., 'Ir

book: Sevcenko, Byzantium and the Slavs.. One other article by Sevcenko on Agapetus
"Agapetus East and West: the Fate of a Byzantine "Mirror of Princes" was reprinted in his book
/de%gy, Letters and Culture in the Byzantine World (London, 1982), 3-44. An interesting article
on the same subject was recently published by the Russian scholar D.M. Bulanin, "Neizvestnyi
istochnik Izbomika 1076 goda," Trudy Otdela Drevnerusskoi Literatury 44 (1990): 160-184.
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he never proud. For thaugh he be like God in face, yet for ail that
he is but dust which thing teaches him to be equal to every man.32

It is important to compare it to Timofeyev's statement:

Timofeyev
l=IlJ.4e H 4eIloseK ~apb fie no eCTecTsy" BJ1aCTHIO .QOCToHHcTBa npHSJ1e4eH
eCTb fiory" H>Ke Ha.Qo sceMH, He HMaTb 00 Ha 3eMIlH BbIC04a~UJH ceoe.33

Even if in the nature of his body the tsar is like a man, in the dignity of
his power he is close to Gad, who is above all, because he does not have
anybody on earth higher than he.

On the basis on this identification Peter Rehder came ta the conclusion that

Timofeyev, indeed, was familiar with Agapetus' work and was greately

influenced by deakon's political ideas. 34

We do know that Agapetus' writing was known ln the Siavic Orthodox

world. According ta V.Valdenberg, two types of Agapetus' translations existed,

which he called a "complete" version and an "abridged" version. 3s The

"complete" translation is only missing five chapters from the Greek original

seventy one, while the "abridged" version consists of twenty-six chapters from
v

the Exposition. In addition, bath Valdenberg and Sevéenko mentioned a

number of well-known works which quoted Chapter 21 of Agapetus: the

Laurentian Chronic/e (Lavren't'evskaia /etopis' ) under the year 1175, where

the death of Andrei Bogoliubskii is described, the Bee (Pche/a), Tale of

Bar/aam and Josaphat (Skazanie 0 Var/aame i /osaafate ), and the Fable of

Stephanites and /chne/ates. (Kniga basen Stefanit i Ikhni/at ). With the

~ ~ ~
32 Quoted tram ~evcenko, uA Neglected Byzantine Source," 55-56. Sevcenko used a
translation tram the Latin by Canon Thomas Payel! sometime between 1532 and 1534.
33 Vremennik , 107.
34 Rehder, "Zum Vremennik des D'jaken Ivan Timofeyev," 123-143.
35 V. Valdenberg, "Nastavleniia pisatelia VI veka Agapita v russkoi pis'mennosti," in Vizantiiskii
vremennik, 24, no. 1 (1923-1926) : 192-196.
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exception of the Tale of Bar/aam and Josaphat, which is mentioned in his work,

we cannot establish beyond a doubt Timoteyev's familiarity with any of these

texts. However, one should keep in mind that the above-mentioned texts,

particularly the Bee (Pche/a) were very popular and it is likely that Timofeyev

was familiar with sorne of them. In tact, Sevéenko indicated that this particular

statement of Agapetus became an important literary source for Muscovite

political theory.

For the purpose of comparison, 1 will cite those quotations tram Chapter

21 which appeared in Kievan and Muscovite texts. In the Bee:

~ran~iTOc.ntlOTbCKHM cYU4ecTBoM paBeH eCTb sceM 4enOBeKOM L.tapb

BtlaCTH fO >Ke caHOBHO te nOAofieH eCTb cory BblUJHeMY, He HMaTb 50 Ha

aeMtlH BblUJbUJaro ce5e, H AOCTO~HO eMY He rOPAeTH, L.taHe Tfl8HeHb eCTb,

HH naKbl rHesaTHCSI (~aHe) SlKO 50r eCTb, no 05pa3Y 60>KeCTs8HY 48CT8H

eCTb, (HO n8pCTHblM 05pagOM CM8UJ8H eCTb) HM8>Ke Y4HTbCSI npocTory

HMeTH KO BC8M.36

Agapetus. The tsar is equal in the nature of his body to every man, but
in his authority he is like God, as he does not have anybody on earth
higher than he. He should not be proud, as he is mortaI; he should not
be angry as he is Iike Gad, he is honourable in the image of Gad (but
this is mixed with martality), he must Iearn to be simple towards aIl.

ln the Laurentian Chronicle:

EcreCTBOM 50 geMHblM nOAo5eH eCTb BCSlKOMY 4etlOBeKY L.t8capb 1 BnaCTb fO

>Ke caHa SlKO Bor, BeU4a BetlHKbla:1 3tlaTOYCTe~ .37

"The tsar in the nature of his earthly body is like any man, but in
authority he is like Gad," said the great Chrysostom.

And finally tram the Fragment trom the Message to the Great Prince (Otryvok iz

poslaniia k velikomu kniaziu ) by losif Volotskii:

36 Cuoted trom V. Semenov, Drevniaia russkaia "Pchela" (Sankt-Peterburg, 1893), 111.
37 Polnoe sobranie russkikh letopisei, vol. 1 (Moskva, 1962), 370.
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Uapb oy60 eCTeCTBOM nOAo6eH eCTb BCeM 4etlOBeKOM 1 a BtlaCTH fa >Ke

nOAoéeH eCTb BblWHSfMY cory.38

The tsar in the nature of his body is like aIl men, but in his power he is
like Gad.

As one can clearly see, Timofeyev, on the one hand, came c10ser ta Agapetus'

quote than any of the other Siavic writers; on the other hand, by using only a

part of the statement, he reemphasized Agapetus' idea. While Agapetus ( and

the Siavic writers who paraphrased him) in the dual quality of the king stressed

his mortal nature, Timofeyev stressed the God-like essence of his power.

Daniel Rowland was correct when he indicated that Agapetus in Chapter

21, in several short Iines, stated "what seems to have been the chief paradox of

Muscovite political ideology.n 39 According to Rowland, the duality underlined by

Agapetus, necessitated, on one hand, the purity of rulers soul and, on the other

hand, the complete autocracy of the ruler in order ta perform his God­

designated duties. 4o However, by omitting a large segment of Chapter 21,

Timofeyev drastically changed the notion of a dual nature of the monarch and

by highlighting primarily his sacred nature, he effectively refused ta accept the

presence of human weaknesses in a mortal tsar. As we will see later 41, by

extending the idea of the tsar's "dignity of power, which is close ta God's" and by

stressing that "he does not have anybody on earth higher that hen Timofeyev

concluded that tsar's morality must be above reproach. In other words,

Timofeyev rejected the paradox of the dual nature of the monarch and

attempted ta replace it with the demand for the moral omnipotence of the ruler.

38 Poslaniia losifa Volotskogo (Moskva: Nauka, 1959) 184.
39 Rowland, "Towards an Understanding of the Political Ideas," 387.

40 Rowland, 1"owards an Understanding of the Politicalldeas," 387.
41 See Chapter Five of this dissertation.
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Agapetus' uMirror of Princes" represented a comprehensive code of

behaviour for a Byzantine monarch. It proclaimed the monarch's unlimited rights

but also stipulated his obligations towards his subjects and a strict demand for

the requirement of the moral superiority of the prince. Indeed, Agapetus' ideas

were familiar to Muscovite writers, however, they seemed to use them more as

conventionally quoted formulas than complex political thoughts.42 Due to a lack

of understanding of the scope of Agapetus' ideas, authors like Timofeyev were

compelled to work out independently, mainly guided by their individual

experiences, the concepts which were already in existence but of which they

had only limited knowledge. The moral dilemma of the tsar - the combination of

mortal man and a sacral figure which had 50 preoccupied Timofeyev was fully

expressed, if not solved, in Agapetus' work. One can conclude that Timofeyev

was unaware of this, as his familiarity with Agapetus was based on fragmentary

second-hand communication and was limited to the oft-quoted Chapter 21.

As mentioned previously, Platonov, Vasenko and Polosin believed that

Timofeyev's work was in essence an original and innovative document. Ali

scholars, particularly Vasenko and Polosin, noticed certain very unconventional

features in Timofeyev's delivery of the recorded data; they reiterated the fact that

Timofeyev not only recorded the avants, but reflected upon them, and pondered

the information in his pursuit of answers to his questions. Unfortunately these
425evéenko pointed out "the tenacity with which the same text of Agapetus was used to express
opposite views,or even any views at all.ft (Sevëenko, "A Neglected Byzantine Source,ft 87.) On
the one hand, losif Volotskii uses the above- mentioned quotation, while on the other hand Maxim
Grek and Prince Kurbskii, who were opponents of Volotskii and his ideology, also employ
Agapetus. V. Valdenberg in the above-mentioned article notices that one encolJnters the
following advice in Maxim's message to Ivan the Terrible: "poleznaia bogokhranimoi derzhave
tvoei sovetuiushchim poslushai" (for the benefit of your country protected by God, obey the
advisors), which is a reminiscence of Agapetus, Chapter 22. In Kurbskii's History of Ivan IV one
sees parts related to Chapters 30 and 32 of Agapetus, which refer to bad advisors and flatterers
(see: Prince A.M. Kurbskii's History of Ivan IV, edited by J.L.1. Fennel (Cambridge, 1965), 20-22.
On the question of advice see also Daniel Rowland's article 'The Problem of Advice in Muscovite
Tales about the Time of Trouble," in Russ;an History, 6 (1979): 259-283.
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scholars did not continue with the study of the problem beyond the initial stages

of their research.

rt is important to move away from the preoccupation with the study of

sources, as the source study in the case of Timofeyev's work appears to be

entirely unproductive, and to conduct a thorough textual analysis of Vremennik.

An essential emphasis must be made on the main aspect, which was ignored in

ail previous studies - the Novgorodian position. In other words, it ail cornes

back to the necessity to view ail parts of Timofeyev's work as an integral

representation of the author's thought. Moreover, prior to proceeding in this

direction, several other related questions should be posed.

If, indeed, Timofeyev accomplished the creation of a "new" kind of

document, different in its approaches fram the previous annalistic texts, then it is

important not only ta point out these new elements of his work, but also to

discover their origins. Is it possible that Timofeyev's "unorthodox" personal

views developed as a result of his training, or were his personal experiences in

Moscow and Novgorod crucial in the development of his abilities to

conceptualize new and original ideas? It seems that the period of Smuta

forced Timofeyev and his contemporaries to reevaluate many elements of

Russia's Iife, to ask questions and to seek answers in order to comprehend

events evolving around them. On the other hand, the question should be asked

if this soul-searching provided any answers or created any new trends? Did

radical changes forced upon Timofeyev by the country's political catastrophe

bring forward any new ideas, new thoughts or any new original solutions?

Ali these questions require answers which \vere nat given by previous

scholarship. Consequently, the next three chapters of this work will examine

those aspects of Timofeyev's text which particularly require further study - an



•

(

(

90

analysis of the Novgorodian chapters, their re!ationship with Timofeyev's entire

vision of Russian development during the sixteenth and the beginning of the

seventeenth century and traditions behind this vision, Timofeyev's concepts on

monarchical power and his views on individual Russian rulers from the "end of

the world" until the end of the dynasty, and finally, Timofeyev's text as a new

way of writing history, as the breaking point trom old annalistic texts of history to

the new analytical thinking of the modem historian.
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CHAPTER FOUR

THE PLACE OF NOVGOROD

The place of Novgorod is one of the compelling elements in Timofeyev's

work and the one largely neglected by scholars. The chapters about Novgorod

contain important information, the understanding of which is crucial to our total

interpretation of Timofeyev's ideas expressed in Vremennik. As mentioned

before, Timofeyev completed his work in Novgorod at the request of Novgorod's

Metropolitan Isidore. 1 According to the author himself, his book was written in

arder ta record the tribulations of the city during the Swedish occupation and ta

leam the reasons for this misfortune. During his work on Vremennik Timofeyev

extended his analysis beyond Novgorod's borders and incorporated within his

account a general description of the state of affairs in the Russian lands ail the

way back ta the main confrontations between Moscow and Novgorod during the

reign of Tsar Ivan IV. In attempting to elucidate Timofeyev's ideas on Novgorod

as expressed in Vremennik, it is important to review the major stages in the

relations between Moscow and Novgorod.

Soon after the faU of Constantinople, Muscovite annalists bagan ta

promote the notion that the demise of Constantinople was caused by its

forsaking of Orthodoxy and thus was God's punishment for signing a union with

1 It is rather interesting that Timofeyev, who tends to give devastating characterizations of many
participants of Smuta, seems to be very restrained when it cornes to the activities of Metropolitan
Isidore. Isidore of Novgorod swore an oath to Tsar Fedor Godunov, crowned Vasilii Shuiskii and
took an active part in the negotiations with Swedish authorities during the occupation. He played a
major role in working out the agreement to invite one of the Swedish princes to accept the crown
of Novgorod.
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Rome. In fact, already as early as the eleventh century, Russia had began to

make attempts ta shake off the notion of Byzantine intermediacy in Russia's

acceptance of Christianity. 2 This attempt became even stronger after the faU of

Constantinople when Moscow not only wanted to distance itself from the

humiliation experienced by Byzantium , but also to stress its own role as the

inheritor of Vladimir's Christianity and last bastion of true Orthodoxy.

At the same time, the Novgorodians were faced with establishing their

own place within this equation, paricularly after the city's destruction in 1471and

1478 by Ivan III. Certainly, ideas expressed in Novgorod conceming the city's

role within the development of the Russian state were completely different from

Muscovite views. 1believe that Timofeyev, effectively a Muscovite writer at the

beginning of the seventeenth century, writing in Novgorod and about Novgorod,

was strongly influenced by his experience in this city and, in a way, his writing

presented Novgorodian point of view of the entire history of Smuta . In order to

appreciate the major differences separating Novgorod's devefopment from the

development of other centres within Rus', one must review the city's specifie

historical and cultural characteristics.

The founding of the city of Novgorod goes back to the ninth century. It

was situated at the main contact point between Byzantium and Scandinavia,

2 A good example of this early attempt is the work of the Metropolitan of Kiev, Hilarion's "The
Sermon on Law and Grace" where Vladimir is equated with Constantine the Great and his
apostolic mission is greatly emphasized, see A.M. Moldovan, Slovo 0 zakone i blagodati lIariona
(Kiev, 1984).
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north of the merging of Lake Il'men' and the Volkhov River. 3 Its superior

geographic location secured for the city a major role in shipping and trade as

early as the eleventh and twelfth centuries. The golden age of the city-state

occurred during the thirteenth and fourteenth centuries, when, after the

devastation of Kiev by the Mongol army and expulsion of the Teutonic knights

from the north, Novgorod reached its peak. In the days when Kiev under the

Mongol Khans lost its independance, and Moscow had not reached its later

prominence, Novgorod became the main economic and cultural centre of

Russian lands. Politically and economically, Novgorod had been able to

maintain its autonomy, thanks ta the political skills of one of its princes,

Alexander Nevskii, who submitted the city ta the Hordels taxation without getting

into a long and potentially devastating confrontation with the superior Mongol

forces. Novgorod accepted the supremacy of the Horde at the lowest possible

cost ta its cultural, political and economic independence, thereby preventing

devastation of the city itself. Even under the Mongols, Novgorod managed ta

maintain its autonomous position and increased its influence on other Russian

lands, by then totally dominated by the Horde.

3 On the history of Novgorod see the following major stud:3s: V.N. Bernadskii, Novgorod i
novgorodskaia zemlia v XV veke (Moskva: Izd. Akademii Nauk SSSR, 1961); H. Bimbaum, "Kiev,
Novgorod, Moscow, Three Varieties of Urban Society in East Siavic Territory,"in Urban Society in
Eastern Europe in Premodern Times (Berkley: University of Californiia Press, 1967); H.
Bimbaum, "Lord Novgorod the Great. Essays in the History and Culture of a Medieval City-State,"
UeLA Slavic Studies 2 (1982); H. Bimbaum, "Lord Novgorod the Great and its Place in Medieval
Culture," Viator 8 (1973): 215-254; la. S. Lurie, "K istorii prisoedineniia Novgoroda v 1477-1479
gg.," in Issledovaniia po social'no-politicheskoi istorii Rossii (Leningrad: "Nauka", 1971), 89-94;
J. Leuschner, Novgorod. Untersuchungen zu einigen Fragen seiner Verfassung und
Bevolkerundsstruktur (Berlin, 1980), 44-132.
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Novgorod's political structure was unique in the Russian lands. 4 It was

organized very differently trom its neighbours and presented a political

alternative ta the autocratie rule slowly establishing itself in the rest of the

Russian lands. Aeeording to Henrik Bimbaum:

...it is realistic to charaeterize the Novgorodian republic before its fall as a
city-state... govemed oligarchically by a privileged class. Still, this is
different from the autocratie rule of the Muscovite Grand Prince who
conceived himself as the spiritual and, by extension, political - heir to the
emperor of Byzantium and who, in his conception of Govemment, had
undoubtedly adopted a good deal of the attitude and practices of his
ancestors' overlords - the Mongol Khans. 5

The control of the city-state was in the hands of the Council of Lords (consisting

of the boyars' representatives) and posadnik (mayor), who ran the day-to-day

affairs of the city with the help of the tysiatskii (head of the militia). TheVache, or

the assembly of ail free citizens, had a strong voice in decision-making. At the

head of ail this was the Bishop of Novgorod (Iater the Archbishop), whose role

was much more prominent in the political lite of the state than that of his

counterparts in the other city-states in the Russian lands.

Prior to the middle of the twelfth eentury, the Bishop of Novgorod was

appointed by the Metropolitan of Kiev; but in 1156, Bishop Arkadii was elected

against the wishes of Kiev. From that time Novgorod's religious hierarchy was

essentially independent of the Kievan metropolitans and the Novgorodians had

elected their own bishops. The bishops, particularly after the "revolution" of

4 For many years now discussions have been conducted among many scholars in the field
conceming the true level of "democracy" in Novgorod. Questions related to the true nature of
Novgorodian political structure are outside the scope of this work. However, the dilemma of
whether or not Novgorod was a full~fledged "democracy" is relevant here. On 1hese and related
issues, see H. Bimbaum, "Did the 1478 Annexation of Novgorod by Muscovy Fundamentally
Change the Course of Russian History?" in New Perspective on Muscovite History (St. Martin's
Press, 19r.3), 37-50 and A.V. Issatschenko, "Esli by v kontse XV veka Novgorod oderzhal
pobedu nad Moskvoi (Ob odnom nesostoiavshemsia variante istorii russkogo iazyka)," Wiener
Slavistisches Jahrbuch 18 (1973): 48~55.
5 Bimbaum, "Did the 1478 Annexation of Novgorod." 47.
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1136, during which the prince was expefled trom the city, not only took an

active part in the politicallife of the city-state, but also, in the traditional absence

of the hereditary princely power, were the de facto heads of state.

Byzantine culture reached northem Novgorod later than Kiev, and most

probably advancement towards Christianity was slower. 6 Paganism flourished

in Novgorod throughout the beginning of the eleventh century, and was only

nominally subdued by 1030 under the first Novgorodian Bishop, Akim. In 1045­

1050 the Novgorodian St Sophia was built. It eventually became not only a seat

of archbishops and metropolitans of Novgorod but a symbol of Novgorodian

independence.

The accessibility of Novgorod to foreign trade and toreign visitors made

the city open ta various influences not only from the Byzantine East but also

from the Latin West. 7 As a result, it represented a principal political, religious

and cultural force, particularly between the thirteenth and fifteenth centuries,

and was a main contender for the leadership of the Russian lands, the place

vacated after the devastation of Kiev. However, the prosperity of Novgorod was

short-lived, for a new player was coming onto the stage - Moscow.

During the course of the fourteenth century Novgorod had already

experienced sorne degree of devastation at the hands of Moscow. Later, Great

6 ln 1980 A. Issatschenko advanced the notion that it is possible that the mave towards
Christianity occurred in Novgorod earfier than in Kiev and reached the city not trom Byzantium
but via the West. (A. Issatschenko, Geschichte der russischen Sprache. vol 1: Von den
Anfiingen bis zum Ende des 17. Jahrhunderts (Heidelberg,1980). 35-52.) H. Bimbaum disputed
Issatshcenko 's statement. and pointed out that we have no evidence that the city's conversion
took place before or independently from Kiev. He believed that Novgorod's baptism came soon
after that of Kiev and has the same Byzantine roots. (H. Bimbaum. "When and How was Novgorod
Converted to Christianity?" Harvard Ukrainian Studies , 12-13 (1988/1989) : 505-530).
7 H. Bimbaum, "The Hansa in Novgorod" in H. Bimbaum, Novgorod in Focus (Columbus, Ohio:
Siavica Publishers, 1996). 153-165; A.L. Khoroshevich. Torgovlia Velikogo Novgoroda s
Pribaltikoi i Zapadnoi Evropoi v XIV-XV vekakh (Moskva: Izd. Akademii Nauk SSSR, 1963); E.A.
Rybina. fnozemnye dvory v Novgorode. XII-XVII w. (Moskva: Izd. Moskovskogo Universiteta,
1986).
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Prince Vasilii Il (the Dark), in his attempt to destroy his enemy and contender to

the throne, Vasilii Shemiaka, who escaped to Novgorod, attacked the city and

claimed hegemony over il. Thus, as early as the middle of the fourteenth century

Novgorod was essentially forced to accept the dominant position of Muscovite

princes, but this dominance was rather limited. In exchange for military

protection, the city of Novgorod had submitted itself ta the supremacy of the

Great Prince of Moscow, but maintained its unique organization and cultural

and political independence. Nevertheless, at this stage and particularly during

the rule of Vasilii's son, Ivan III, Novgorod was determined to defend its

independence from Moscow.

By the end of the fifteenth century Moscow, under Ivan III, and the other

powerful neighbour of Novgorod, Lithuania, were both attempting ta bring

Novgorod under their influence. 8 As a result, two major parties had emerged in

the city: pro-Lithuanian and pro-Muscovite. In 1471 Novgorod, under the rule of

the Council of Lords, dominated by the party associated with the Boretskii

family, signed an agreement with the Polish-Lithuanian king , according ta

which the latter promised ta defend Novgorod from Moscow, to send his

representative (namestnik ) ta Novgorod, and to preserve ail Novgorodian

freedoms and traditions. In exchange, Novgorod had to recognize the supreme

authority of the king. In essence, the Council, on behalf of the city-state, was

maintaining an old Novgorodian tradition in hiring the prince and his army ta

protect the borders and independence of the state, which did not maintain its

own mifitary force. Boretskii's miscalculations were related ta the tact that this

particular prince was not of the Orthodox faith and thus the actions of Novgorod

8 See L.V. Cherepnin, Obrazovanie russkogo tsentralizovannogo gosudarstva v XIV-XV w.
(Moskva. 1960); F. Dvomik, The Slavs in European History and Civilization (New Brunswick, N.J.:
Rutgers U P, 1962), 212-231.
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could be perceived as treasonous to Orthodoxy, giving a justifiable cause for the

Muscovite Prince to intervene.

From the beginning Novgorod propagated the concept of its unique

position among the other principalities of Rus'. As early as the Primary

Chronicle (Pavest' vremennykh let) Novgorod attempted to affirm a measure

of equality between Novgorod and Kiev. According ta the Primary Chronicle ,

the apostle Andrew, the brother of Peter, on his way from Korsun' ta Rome

stopped by the mouth of the Dnepr river and told his disciples that on the hilltop

above the river a city would be built according to God's will and it would have

many churches. However, he did not retum directly to Rome but stopped in

Novgorod.9

The concept of apostolicity was an essential element in the Christian

church. The claim of the Roman bishops to primacy of their seat in the Church

was basad on the tact that they were the successors of St. Peter. Byzantium

counteracted this claim by bringing forward the equally apostolic mission of St.

Andrew. Novgorod's connection with apostolic origins had the same

signiticance for supporting the city's drive for equality with Kiev. 10 The invasion

of Novgorod and its submission could not be conducted as just another military

campaign. In arder to preserve the integrity of the invaders (one should not

attack the city created by the grace of God), the reasons for invasion had to have

relevant religious connotations. As a result, the charges pronounced against

Novgorod were saturated with accusations of the city's religious corruption and

9 Povest' vremennykh let. Part One, Edited and translated by V.P. Adrianova-Peretts,
(Moskva-Leningrad : Nauka, 1950), 12.
10 For more on the subject see: Francis Dvornik, The Idea of Apostoficity in Byzantium and the
Legend of the Apostle Andrew (Cambridge, Mass.: Harvard University Press,1958) and A.
Pogodin, "Povest' 0 khozhenii apostala Andreia v Rus, n Byzantinoslavica 7 (1937-38) :137­
141.



(

(

(

98

predictions of the imminent lapse of its Chureh into Catholicism.

ln 1471 the Couneil of Lords' negotiations with Lithuvenia were used by

Moseow and the Great Prince Ivan III ta justify an attack on Novgorod and once

and for ail destroy the city. It also gave Moseow's eeclesiastieal cireles the

opportunity ta draw a parallel between Novgorod's fate and that of

Constantinople. As Constantinople, whieh fell to the Turks because of the sins

committed against Orthodoxy (signing an agreement with the Latin Church in

Florence), sa Novgorod experieneed the same fate as a result of its agreement

with the Polish king and its imminent "forsaking" of Orthodox beliefs. 11 It

presented the opportunity for both the state and the Chureh, ta establish

Museovy's patrimonial elaim, not only on territorial politieal grounds, but also on

religious and moral ones. The conquest of Novgorod became God's ordained

mission bestowed on the single remaining Orthodox prince (Ivan III) in order to

proteet the Orthodox cause.

Unfortunately, the avents of 1471 are poorly represented in most of the

chronieles. An extensive treatment of the events is given in several sources ­

the ehronicles of Moscow and Novgorod - but ail of the accounts provide us

with very Iimited information, for the authentic Novgorodian aecounts have not

came down to us.12 Two different accounts appeared in the Sofia First Chronicle

(Sofiiskaia pervaia letopis) and in the Novgorod Fourth Chronicle

(Novgorods~:aiachetvertaia letopis ). In Sofia First Chronicle the aetual aceount

11 We have two main Muscovite descriptions of the invasion - The Discourse Selected tram The
Holy Scriptures (Slovesa izbranna sviatykh pisanii) and the description included in The Annals of
the Great Princes (Velikokniazheskie svody) . Both accounts describe Novgorod's invasion as a
battle between the Orhodox Christian forces and the apostates (Polnoe sobranie russkikh
letopisei, vol. 4 (Leningrad, 1925), 1-15 and Po/noe sobranie russkikh letopisei, vol. 27,
(Leningrad, 1927), 128-135 (also vol. 26, 229·242 and vol. 25, 287-291).
12 According ta la. S. Lure, the account closest to the Novgorodian version cornes trom the
Ustiug Letopis' rUstiuzhskii Letopisets"), but it only maintains part of the description of the event
(la. S. Lure, Obshcherusskie letopisi XIV-XV w (Leningrad: Nauka, 1976,) 196.
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of the event is presented in the tale called The Discourse Se/ected From the

Holy Scriptures... (Slovesa izbranna ot sviatykh pisanii ) and is clearly designed

to offer a portrait of Ivan III as the saviour of Orthodoxy. According to the lengthy

and convoluted description, the Great Prince gave Novgorod every opportunity

to redeem itsell and to come back to the righteous path, but Novgorod rejected

every advance of the Prince, refusing to abandon its sinful ways. The

inhabitants of the city are portrayed as "cunning" (Iukavye) and "conceited"

(vozgordivshiesia) . The annihilation of Novgorod is a punishment bestowed on

the city by God and the Great Prince, because the inhabitants of the city had

been wifling to sell their souls to the Latins and to forsake Orthodoxy. This

description provides a very limited number of facts and effectively obliterates

any wrongdoing which could have been attributed to the Muscovite Prince. It

does not mention at ail the death of many of Novgorod's inhabitants during the

invasion. 13

The other, much shorter description can be found in the last independent

Novgorodian chronicle, Novgorod Fourth. Despite its brevity, this description

provides many factual details. It starts with the statement that in the year 6979

(1471) the Great Prince Ivan Vasil'evich, consumed with hatred toward Great

Novgorod, attacked the city, burnt its churches and caused the city great

suffering. He forced the city to accept his suzerainty and to relinquish ail

attempts toward independence or union with the Latins. 14

One other critical element in Novgorod's fate should be stressed - it had

to fal! in order for Moscow to ascend. Everything in the existing tradition of

trans/afia imperii was based on the precondition of the collapse of the previous

13 Polnoe sobranie russkikh letopisei, vol. 3 (Sankt~Peterbllrg,1858). 1~15.
14 Polnoe sobranie russkikh letopisei. vol. 4 (Sankt~Peterburg,1848), 127-129.
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centre. For the sake of the rise of New Rome (Constantinople), the old one had

to die. In the same manner, the New Rome-New Jerusalem (Moscow) had to

replace the old order of the Cid Jerusalem (Novgorod) and create its new

mythology. 15

By 1479 after the second invasion of Novgorod by Ivan 111'5 forces, the

city was effectively destroyed as a political force; yet it continually attempted to

defend its independence trom Moscow. 16 With the 1055 of political

independence Novgorod was set on preserving its spiritual lite. That cultural

spiritual superiority was particularly in evidence in Novgorod during the days of

Archbishop Gennadii (d. 1506), who became especially prominent for his

unrelenting fight against heresy. Gennadii was appointed Archbishop of

Novgorod in 1485. His position in Novgorod was rather precarious, for as a

prelate appointed by Moscow he had very limited support among the clergy of

Novgorod. At the same time, he lacked the real support of Moscow, especially

15 It is significant, that in the minds of ninteenth and twentieth century Russian historians, Ivan's
actions were always accepted as positive steps on the road to unification of the Russian lands and
centralization of power around Moscow. Even when sorne objections were viewed in relation to
Ivan III é:.1d his grandson Ivan IV's methods and unjustifiable cruelty, the necessity of the invasion

itself and its constructive outcome was never questioned. This approach toward Novgorod, not
only during the formation of the Russian State, but also later by the Russian Imperial historians,
removed any possibility of questioning Novgorod's heritage as an integral Iink in the chain of the
transmission of imperial power. One can find this approach in the studies of ail major Russian
historians, such as S.F. Platonov, V. Solov'iev and V. Kliuchevskii. Even the Western historians
highly influenced by the Great Russian Imperial School accept the concept of positive unification
and "the historical inevitability of Novgorod's fall". Only recently Joel Raba in his article "Novgorod
in the Fifteenth Century : A Re-examination," canadian Sla\'ic Studies 1, no. 3 (1967) : 348-364
brought forward the notion that our acceptance of the "Muscovite viewpoint" of Novgorodian
events must be substantially re-examined and removed tram the influence of the Muscovite
vision of Russian history.
, 6 la.S. Luri'e marks the final date of Novgorod's submission to Moscow as 1479 and stresses,
according ta the fashion of other Soviet and Imperial historians the "inevitability" of Novgorod's tall
as a result of political crisis experienced by the republic. However, Lure does admit that in the
acceptance of "historical necessity of the tall of Novgorod, we do not have to accept with trust the
official and totally biased treatment of the event which was given to it by the Moscow court
chroniclers (la. S. LUre, "K istorii prisoedineniia Novgoroda v 14n-1479 gg.," in Issledovaniia po
sotsial'no·politicheskoi istorii Rossii (Leningrad: Nauka, 1971) 95.
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after the appointment of Zosima as the new Metropolitan of Moscow. Thus,

Gennadii's attack on heresy and the heretics was to a large degree driven by

his attempt to force the citizens and prelates of Novgorod to bend to his will,

and, at the same time to enhance his position within Muscovite political and

eclesiastical circles. 17

ln his attempt to curb heresies, Gennadii embarked on a new translation

of the Bible (to assure the availability of ail Biblical texts in Church Slavonie).

Gennadii's Bible became the first complete Bible in the East Siavic lands. He

had established around himself a circle of highly educated people, among them

his secretary Dimitrii Gerasimov, 18 the Greek brothers Trachaniotes, Nicolaus

Bülow and the Dominican monk Benjamin.19

The creation of the Tale of the Novgorodian White Cowl (Povest' 0

novgorodskom be/om klobuke ) was an essential step in establish ing a place for

17 N.A. Kazakova and la.S. Lur'e. Antifeodal'nye eroticheskie dvizheniia na Rusi XIV - nachala
XVI veka (Moskva. 1955); A.A. Zimin. Rossiia na rubezhe XV-XVI stoletii (Moskva, 1982); A.
Pliguzov, "Archbishop Gennadii and the Heresy of the Judaizers ," Harvard Ukrainian Studies
16, 3/4 (1992): 269-288.
18 Dimitrii Gerasimov was most probably the author of "The Tale of the Novgorodian White Cowl"
(end of the 15th century). which so greatly influenced the concept of the place of Novgorod in the
divine transmission of power. See Miroslav Labunka, "The Legend of the Novgorodian White
Cowl: The Study of its 'Prolog' and 'Epilog'," (Ph 0 diss., Columbia University, 1978).
19 The Dominican monk Benjamin was the author of the Siovo kratko ("A Short Treatise") , which
was produced at the request of Gennadii in 1497 as part of his defence of church property. The
Latin monk used a famous Latin forgery, The Donatio Constantini and other Latin documents as
the basis of his argument. The idea was to prove the superiority of spiritual power over temporal
power (see A. Sedel'nikov in. "K izucheniiu 'Slova kratka' i deiatel'nosti dominikantsa Veniamina,"
Izvestiia otdela russkogo iazyka i literatury Akademii Nauk SSSR. vol. 30 (1926). 205-225.
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Novgorod in the new Muscovite state. 20 The necessity of this kind of

reinforcement was crucial in Novgorod soon after its capture by Moscow, and at

the 5ame time for the advancement of Gennadii's personal agenda, particularly

for promotion of the idea of church supremacy over temporal power. Gennadii

represented a strong force in the resistance of the church against the state.

Under Gennadii, the sacral character of Novgorod was especially cultivated and

the juxtaposition was reinforced between the two elemants - the church and

the state - in which Novgorod represented the church and Moscow the state. 21

The final segment of the annihilation of Novgorod, was its occupation by

the forces of Ivan IV in 1570. Even the advocates of the Uunity" theory

acknowledged the unprecedented cruelty of this attack and the lack of necessity

for such an action. By the end of the sixteenth century Novgorod was firmly

established as an integraJ part of the Muscovite state and was in no position to

claim political independence from Moscow. One can only presume that even in

this devastated form Ivan IV perceived Novgorod as a place of political

discontent ( if only in the minds of sorne of the city's inhabitants) and was

20 By the same token the creation of The Tale of the Princes of Vladimir half a century later
should be judged as a similar attempt on the part of pro-Muscovite forces ta justify the transfer of
power to Moscow after the collapse of Constantinople. The Tale was clearly a cruciallink within the
final development of the theory Moscow - the Third Rome. The parallel between the two works
also presented the essential differences between the two cities' concepts of not only the transfer
of power but also the perception of the basis of the power itself. The Archbishop of Novgorod
represented a higher authority in Novgorod and was the de facto head of the state as weil as the
head of the church. Superiority of spiritual eeclesiastical power was reinforced by the transfer of
the White Cowl from Rome to Constantinople and then to Novgorod as a representation of the
transfer of the ecclesiastical heritage between the three cities. On the other hand, in The Tale of
the Princes of Vladimir the transfer of the shapka of Monomakh and other regallia of the
monarchical power established a higher authority of Moscow Princes on the basis of its
connection to the Roman and Byzantine Emperors.
21 Clearly one should not misconstrue Gennadii's contributions to Novgorod's cultural
development. Gennadii had a personal poUtieal agenda which was not in any way intended for the
advancement of Novgorod's independence but entirely for the promotion of Gennadii's position
as Novgorod's prelate. However, despite Genadii's true motives, he created an intellectual
atmosphere which provided a fertile ground for cultural aceomplishments and exposed Novgorod
to some degree of Western influence.
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determined ta destroy even such minimal aspirations toward distinctivness.

Thus, the glory of Novgorod ceased to exist over a century before

Timofeyev's birth. Is it feasible actually to conceive the possibility that after the

1570 Novgorod is occupation by Ivan IV and its total annihilation as a political

entity, the city still had anything to contribute to future political ideas in the new

state? Could one talk about specifie UNovgorodian perceptions" in relation ta the

end of the sixteenth or the beginning of the seventeenth centuries? 1believe that

it is possible to argue that Novgorod's position played a dominant role in

Timofeyev's writing. In my analysis of Tirnofeyev's views of events in the Time of

Troubles, 1will point out the most revealing aspects of Timofeyev's ideas driven

by his Novgorodian experience. This experience largely influenced the author's

interpretation of the relationship between Moscow and Novgorod, his evaluation

of Novgorod's spiritual past and its eventual destruction by both Moscow and

the Swedish army.

The first question that should be answered is to what extent the

Novgorodian past was known to Timofeyev, who was probably raised in

Moscow in the second part of the sixteenth century? We know that Timofeyev

served as a d'iak in Novgorod from 1607 until 1617. In 1611, when Novgorod

was occupied by the Swedish forces, Ivan Timofeyev was given the task of

auditing the accounts books of the Novgorodian administration. 22 We also

know that, according to his own statement, he participated in drafting of the text

of the oath to the Swedish Prince Karl Filip. 23 This was done by the order of

~y1etropolitan Isidore. Timofeyev was very much involved in the administrative

22 A. Sjàberg, "Ivan Timofeev's Autograph." Scando-Slavica 23 (1977): 139.
23 ln the taxt of Vremennik this sub-chapter is incorrectly titled as 0 krestnom tselovanii
karolevichu Vladislavu (pp. 15~154, fols. 285 r.-287 r.) See also A. Sjàberg, "Ivan Timofeev
and His Two Still Unidentified Enemies in Novgorod," Scando-Slavica 26 (1980): 105-113.
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and political life of occupied Novgorod.

At the same time one can assume that Timofeyev also became exposed

to the cultural past of Novgrod. It is impossible to establish beyond a reasonable

doubt his acquaintance with theTale of the Novgorodian White Cowl . However,

it is clear that Timofeyev understood that the white cowl of the Novgorodian

metropolitan had major significance, establishing him as first among the

metropolitans of Rus'. Twice in the taxt of Vremennik, Timofeyev makes

allusions ta the fact that the Metropolitan of Novgorod wears a white cowl, or

rather Timofeyev uses his favourite device and identifies the person (in this case

the Archbishop of Novgorod) by the feature (unique headgear) specifically

attributed to him. 24

•..H>Ke B npeAHnOMSlHYToro rpaAa HeApe H>Ke CBSlTOHaCTOJ1bHarO KO

OT~eM Ha4aJ1bHHKa BenHKaro H TY CY~HM naCTblpSi ooU.\aro l ero >Ke B

COHMeHHblX 6e CHerOBHAeH sepx 1 B CT04HblX >Ke Tex OHaMO nepBCTBY~

OH B 4eTbipex eAHH 1 ero >Ke 3Ae K HaM CJ10S0 ObICTb. 25

24 The emphasis on the white cowl as a unique head gear of the Novgorodian prelate appeared
by the end of the fifteenth century. Its significance is explained the Tale of the Novgorodian White
Cowl. We are familiar with three different variants of the Tale, the so-called A. Band C versions: or
the short "A" and the long "B" and "C". The versions "B" and "C" ideologically are quite different
trom "A". Version "A" seems to be an earlier Novgorodian text. whereas "B" and "Cn are a
Muscovite edited version of the same work.They contain extensive passages related ta
proclamations of the virtuous deeds of Muscovy. such as the prediction of the Russian
Patriarchate (a solid indication of the fact that this version must have appeared after 1589) and
references ta the Russian lands as the Third Rome. According to Rozov's inventory (N.N. Rozov.
"Povest' 0 novgorodskom belom klobuke kak pamiatnik obshcherusskoi publitsistiki XV veka."
Trudy Otdela Drevnerusskoi literatury ,9 (1953): 178-219 - an inventory of ail existing

manuscripts is contained in the PriJozheniia ,pp. 208-217.). version "B" is represented by the
largest number of manuscripts (122 copies), only 6 manuscripts of version "C" are found, and 62
of version "A". Labunka believed that version "B" is a finallate sixteenth-eentury form of the work,
(see M. Labunka. "The Legend of the Novgorodian White Cowl." 37-42). It appears as an

individual text. while the aIder short version "A" was used for inclusion into the chronicles. 1
believe that it is possible that Timofeyev was familiar with the Muscovite variant of the Tale (the
number of extant manuscripts clearly suggests a great popularity of this particular text) , where the
Novgorodian ideas appear as part of a total concept, reworked ta suit more pro-Muscovite
tendencies of the time. Nevertheless, a distinct message of the Novgorodian spiritual leadership
and the superiority of ecclesiastical power over the temporal is unambiguously clear even in the
later reworking of the Tale.
25 Vremennik. 149.
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... in that city, which we mentioned, he, the great master of aIl
spiritual fathers and the pastor of alliocated there, the one who
occupies the holy throne, the one, who differs from those similar
to him by his snowlike top, and who is the first among four [Le.,
Novgorod, Kiev, Moscow, Vladimir], addressed us with the
following words.

Several pages later Timofeyev again alludes to the uniqueness of the

Metropolitan of Novgorod by pointing to his "white top".

TaKoeoe *e B caMblH nneHeHH~ Moero 4ac HanHcaHHe B xapTH~X

BnHcac~ K HHocnaBHblX 0 Hac Kl1~TBaM HeKHM 1 eMY >Ke HM~

onarOAaTH, caMonHceHbMH *e no 4HHY nocny*eHHeM PYKH ero OT
oenoBHAHaro H npeOCBe~eHHa Bepxa H nepB~M no HeM Ha ce
noeefleH... 26

It was written in the hour of my captivity in the charter of our
oath with sorne of the heterodox, by someone whose name is
Paradise [Le., Ivan], who is a d'iak by rank, and who was serving
with his hand the holy one in the white top [ Le., cowl] ...

The question of the uniqueness of the Novgorodian Archbishop's

headgear was a debatable issue during the middle of the sixteenth century and

very much disliked by the Moscow church and the state officiais. During the

Synod of 1564 a decision was taken that ail future Metropolitans of Moscow

should wear a white cowl in recognition of the fact that allegedly the

Metropolitan of Kiev used to wear one (no existing documents substantiate this

claim). At the same time the Synod repudiated any allegations of the

significance of the sama headgear in relation to the Novgorodian prelates,

believing that the denial of the reason can obliterate the fact itself:

And therefore the ancient dignity of the high throne is to be granted
to our father and intercessor [bogomolets ] the metropolitan: to
wear a white cowl with fringes [s risssami J••• And our intercessor

26 Vremennik, 154.
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Pimen, the Archbishop of Great Novgorod and Pskov, wears the
white cowl, and previous Novgorodian archbishops wore the white
cowJ; and there is nothing written to the effect - for what reason the
Novgorodian archbishops are supposed ta wear the white cowl.27

The Church Synod of 1564 decided that a white cowl must be worn by ail

metropolitans as a mark of distinction trom the lesser church hierarchy and, 1

believe, as a means of curbing the Novgorodian archbishop's pretense to

distinction trom his counterparts in the other Russian cities. It is very significant

that fifty years later Timofeyev still used this particular designation of head gear

as relevant in identifying Isidore, not concemed that his reader would be unable

to decode his message. Thus, according to Timofeyev, the role of the

Metropolitan of Novgorod (and by association, of the city itself) was still unique

among the metropolitans of Russia.

Timofeyev's chapters dealing with Novgorod are spread throughout the

text of Vremennik and caver many aspects of the author's views of the city in

relation to the events of Smuta . It is significant that the tirst lines associated with

Novgorod appeared at the beginning of the book in sub-chapter two, About the

Capture of Novgorod and How the Tsar in His Fieree Anger Spilled Blood on

the Holy City with the Edge of His Sword (0 Novgorodskom plenenii, 0 profitii

krovi ostriia maeha va gneve iarosti tsarevy na grad sviatyi) [pp. 13-18, fols.

27 Quoted from Labunka, "The Legend of the Novgorodian the White Cowl, " 126. Labunka
believed that this statement shows that the teX! of the Tale of Novgorodian White Cowl was
probably unknown to the members of the Synod of 1564. He essentially agreed with the
statement made by N. Kostomarov in his publication of the Tale in Comments ( Primechaniia ) ,

see Pamiatniki starinnoi russkoi literatury. Ed. by N.1. Kostomarov, vol. 1 (SPb, 1860), 287-300.
1believe that the above quotation stresses exactly the opposite. The members of the Synod had
to face a situation where the recognition of the signifïcance of the white cowl as distinct headgear
of the Novgorodian prelate was acknowledged outside Novgorod. This statement was a denial on
the part of the official Moscow Church of the existence of the unique Novgorodian rite itself, an
attempt to displace tradition and to avoid an open confrontation with the text of theTale. A century
later, during the Moscow Synod of 1667, the Russian Orthodox Church, battered by the Niconian
controversy and the opposition of the Old Believers, had to come up with a much stronger and
concrete statement and called theTale of the Novgorodian White Cowl an outright forgery
produced by Dimitrii Gerasimov.
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17 v.-27 r.l of the first chapter about Ivan IV. Its story describes Ivan's attack on

Novgorod and the devastation it brought on the city, firmly establishing Ivan's

guilt and setting up the entire tone of Timofeyev's writing.

The invasion of Novgorod by Ivan IV is weil depicted in The Third

Novgorod Chronicle ( Novgorodskaia trefia letopis') in the strongly anti-Ivan

tale About the Arriva! of the Tsar and Great Prince Ivan Vasi/'evich... ( 0

prikhode tsaria i velikogo kniazia loanna Vasil'evicha... ) According ta the Tale,

Ivan's invasion was the result of slander against the city of Novgorod spread by

its enemies. As a consequence of this slander, "the tsars heart was hardened

by anger and rage against his patrimony, Great Novgorod" ( "ozhestochisia

serdtse tsarevo gnevom i iarostiiu velikoiu na otchinu svoiu Velikii Novgorod JI).

28 ln a similar manner, Timofeyev starts his own tale About the Capture of

Novgorod ... ( 0 novgorodskom: plenenii... ): "He [Le., the tsar], stronger than the

whole land, stronger than ail hated by him, unleashed in former times the fury of

his wrath on my people." ("Mozhae zhe vseia zemlia, nenavidimykh tsarem

vsekh, iaze na Iiudi moia iarost' gneva svoego nekogda izliia" ). 29 80th

accounts concur in their evaluation of the invasion, Le., the city suffered as a

result of shameless plotting by slanderers and bad advisors. However, whereas

Tirnofeyev's description is short, The Tale·s text is very long. Timofeyev, in very

colourful hyperbolical language, expresses the ordeal experienced by

Novgorod. He describes the masses of dead which were 50 overwhelming that

even the animais were unable ta devour their flesh.

SlKO or TY>KAHX H HeBepHblX He 6bl Hen~eBall 6blX eeM TOl1HKHX 30[1
nocrpaAaTH.. stKO >Ke a3 rpYAa or roenOAbcrBYIO~aro MHO 10,
060tlraretlb HaHeceH~eM Ha Ms:I .. or PYI<Y ero npHstX: ynOHtl 60 BCIO

28 Polnoe Sobranie Russkikh Letopisei, vol. 3 (Sankt-Peterburg,1841), 254.
29 Vremennik, 13.
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aeMn 10 MO 10 KpOBMH 1 pa3nH4HblMH MYKaMH BCSI nIOAH Mast YMY4aSl l

HeTOKMO CYUJY nOKpbl 1 HO H BOAHoe eCTeCTBD HMH arYCTH 1 - oor eAHH

nocpeAe Toro H OHex BHHDBHoe cBeAbl~. SlKO BCSlKO MeCTO Tenec

HanonHHCSI naAUJHX OTa YOHBa fO~HX PYK 1 AD TonHKa oe 1 SlKO He MO~H

nO>KHpaTH TpynHSI MepTBblX BceSi TBapH >KHBOTHbIM 1 snKe no aeMJ1H

PHU4Y~HMI H SI>Ke B BOAax nJ1aBalO1l\HM 1 H SI>Ke no BD3AYXY napSl~HMI

SlKO AOBJ1eHbIM OblTH HM H 4pea nOTpeoy 1 MHO>Ka~UJHM >Ke nJ10TeM He

operOMblM aa CTpax H corHHBafO~HM1 rpoo HM oSlUJe MeCTO HX. 30

1 [i.e., Novgorod] was not expecting to receive such evil and
suffering from the strangers and the heterodox, as 1 received at
the hands of my sovereign, [it was] a result of the slander against
me by the lying informers. He drowned my land in blood,
subjecting my people ta tonnent. He not only covered in [Le.,
blood] my earth, he also thickened with it water. Only God knows
who is to blame, him [Le., the tsar] or them [Le., the informers].
Every place was so much covered with the bodies of dead, killed
at the hands of the killers, that it was impossible for the hordes of
different animaIs, roaming the land, swimming in the water and
flying in the air, to devour the [Le., bodies]. Many bodies which as
a result of fear, remained unburied, were rotting, and the place
[Le., of their decomposition] became their coffins.

Timofeyev stresses the mercenary motives of Ivan and his army (this also

coincides with what is found in the Chronicle account). However two elements

are very different in Timofeyev's text and in the text of chronicle - Timofeyev

never mentions the participation in the invasion of Novgorod by Ivan IV's son,

Prince Ivan Ivanovich, and never even alludes to the possibility of actual

treason on the part of the city. For Timofeyev, the historian of Srouta , both facts

(which must have been known ta him) had to be omitted for they conflicted with

his general understanding of the event. First, Ivan IV is the guilty one and his

son couId not have been associated with any guilt; 31 second, Novgorod in his

eyes could not and should not be exposed to accusations of treason. Timofeyev

30 Vremennik, 13.

31 See more on Timofeyev's ideas on the ideal tsar in Chapter Five of this dissertation.
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establishes here a pattern for his entire work where he is the historian and his

concept of history takes precedence over the factual truth. His role is not to

record, but to interpret. It is important to understand that Timofeyev approached

his writing with a specifically formulated agenda - he had to establish the

reasons for Smuta and point his finger at the guilty ones. As we will see later 32

ail the rulers, i.e., Ivan IV, Fedor, Boris Godunov, Vasilii Shuiskii belong,

according to Timofeyev, to the category of "unrighteous" tsars. He endorses the

rise of the new Romanov dynasty as a new beginning for Rus' and Romanovs

(Mikhail and Filaret) as a saviours of the country.

The entire description of Ivan's campaign is very short and mostly

dedicated to Timofeyev's interpretation of the event. It is also important to stress

that Timofeyev was, most probably, not a witness to the invasion and had to rely

on other sources, thus his restraint in describing the details couId be purely an

attempt on his part to avoid mistakes. 33

ln the violation of Novgorod the author sees the ultimate faU of Ivan IV

trom God's grace, which resulted in the demise of the Riurikide dynasty. Ivan

attacked the city and spilled the blood of innocent people because of his anger

and the false advisors' accusations against the city. According to Timofeyev,

Ivan dismissed many Russian advisors who were forced to leave the country (a

direct reference to Kurbskii) and replaced them with foreigners, who influenced

the tsar and incited him against his own people. 34

Ivan was immediately punished by God for his devastation of Novgorod ­

the tsars misdeed was transferred, in accordance with God's will, to the city of

Moscow, and in 1571 (the year of Ivan's attack on Novgorod) the Tartar army

32 Chapter Five of this dissertation,
33 See Chapter Six of this dissertation.

34 Vremennik r 12.
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pillaged and burned it. Timofeyev sees at the root of this invasion the sins of

Ivan IV against Novgorod and compares the Tartars attack with the punishment

which was inflicted on David by God.

...Sise rpexoBHaro paAH H aAe nonOnaeHJ.1S1 caMaro Bcex rflaSbl ~apSl,

SlKO >Ke HHorAa AaBHA nOAbSl, H>Ke ad rpeXH eMY BoaBeU4eHO or
Dora, H>Ke Ha5pa CH OT Tpex eAJ.1HY KaaHb - nOpa>KeHJ.1e CMepTHO
fllOAHÇf MHO>KeCTsy PYKOIO dHrena.35

.. .it is clear that here [this aIl happened] because of the
inclinations toward sin of the head of aIl - the tsar himself. In
the same way that David accepted for his sins \vhat was
proclaimed to him by God, so he [Le., the tsar] himself chose one
punishment among the three - the affliction of many people by
the hand of an ange!.

As King David's actions were punished by Gad who sent three days of

pestilence upon his land [2 Sam. 24:13], 50 Ivan's punishment extended to the

people of Moscow, who were forced ta suffer through the attack of theTartar

army. The comparison of Ivan with King David underlined the complexity of

Ivan's character as seen by Timofeyev, and to some degree, TimofeyevJs

approach towards the reJationship between Moscow and Novgorod. As God

gave David the kingdom, the house of Israel and Judah, sa the Lord gave Ivan

Novgorod and Moscow for just rule and protection. However, as David [2 Sam. :

24] was blinded by love for power and ignored his primary raie as a king ­

protector of his people, 50 too Ivan IV was willing to forsake the well-being of his

people and his state for his pride and self-interest.

From this first fofio related to Novgorod, Timofeyev establishes a defining

fea1ure of ail Novgorodian chapters - the transfer from the third persan narrative

of the author ta the tirst persan narrative, where the narrator is the city of

35 Vremennik, 14.



(

(

c

111

Novgorod. The switch to a first person narrative occurs only in the chapters

where Novgorod - the sufferer - declares its misfortunes under the power of

Moscow or Sweden. 36 This transition does not occur when the story describes

merely the historical data. The first chapter on Novgorod (About the Capture of

Novgorod...) immediately initiates the first person transition and trom this point

on, the reader must be very careful in following the narrative as two separate

voices emerge - that of the author and that of Novgorod, often functioning along

side each other.

Novgorod's association with Jerusalem is emphasized even more in the

sub-chapter entitled the Lament of Novgorod, produced by Timofeyev on the

basis of the Biblical model of the Lamentations of Jeremiah. As in the first

chapter about Novgorod, the Lament of Novgorod does not provide the reader

with any factual descriptions of the historical avants during the Swadish

invasion and concentrates entirely on an emational plea on the part of the city ta

save it trom the suffering and hardship inflicted by the invaders. 37

The parallel with Jerusalem is established twice, bath times in relation ta

the attack on Novgorod. Ivan IV and the people of Moscow as David before

them are faced with God's wrath. The wrath of God must be appeased before

the devastation can be stopped. The plague which afflicted the people of Israel

36 See Vremennik ,13-14 {fols. 17 v. -20 v.}, 78-80 (fols. 146 v. -151 r.), 103-105 (fols. 146
v.-201 v.), 125 (fols. 230 v.-231 v.), . 128-130 (fols.236 v. -241 r.), 132-134 (fols. 245 r.-248
v.), 153-154 (fols. 285 v.-287 v.) .
37 Dmitrii Bulanin has noticed that in the Lament of Novgorod. Timofeyev lays the foundation of
his general vision of the role of Novgorod versus Jerusalem in establishing Novgorod's place in
the transJatio imperii. "The perception of Novgorod as Russian Jerusalem is also maintained later
latter the fifteenth century]... "the Lament". written from the persona of Novgorod and included in
Ivan Timofeyev's 'Vremennik', opens with the recollection about the events of the Judaic Wars.
The other Jerusalem's reminiscence is also indirectly connected to Novgorod. Ivan Timofeyev
remembers the invasion of Devlet-Girei in 1571 as the punishment for Ivan IV's actions against
Novgorod.n {See D.M. Bulanin, "Novgorodskoe nasledie v stroitel'stve imperskoi kul'tury
Moskvy,n (Paper presented at the Annual Meeting of the Modem Language Association, 1993),
7.
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for their sins and the Tartars raid against Moscow for its attack on Novgorod are

God's necessary retribution. In the second quotation Timofeyev compares the

destruction of Novgorod by the Swedish army with the destruction of Jerusalem

by Titus, son of the Roman emperor Vespasianus. 38

Describing the history of the Russian translation of Flavius' History of the

Judaic Wars, Meshcherskii stressed the notion, especially prevalent in the

Russian North, of the close relationship between the fall of Jerusalem and the

fafl of Novgorod. 39 According to Meshcherskii's research, Flavius' text is

preserved in a large number of manuscripts ( 30 different manuscripts) from the

fifteenth to the eighteenth centuries. He uses in his analysis the text of Flavius

which was included in the Vilnius Chronograph (Vil'nuskii khronograf). The

first translation of the History into Church Slavonie goes back ta the eleventh

century, but the sixth book of the History, describing the third capture of

Jerusalem by Titus in the year 70, does not appear until the thirteenth century.

By the end of the fourteenth and the beginning of the fifteenth centuries, the text

of the History appears widely as a single manuscript, particularly in the north in

Novgorod and Pskov. Meshcherskii believes that this interest had arisen due to

the distinct parallels which Novgorodians could draw between their own fate

and that of Jerusalem. Even Muscovite historiographers were unable to

discount the similarity. Their statements, even when not complimentary to

Novgorod, nevertheless underlined the striking resemblance between the two

cities. 4o

38 Vremennik 1 78.

39 N.A.Meshcherskii, Istoriia ludeiskoi voiny losifa Flaviia v drevnerusskom perevode
(Moskva-Leningrad: Izd. Akademii Nauk SSSR, 1958), 5-164.
40 Meshcherskii quoted the Moscow Compilation (Moskovskii letopisnyi svod ) where
Novgorod's treason in attempting to accept the Lithuanian king was compared with the actions of
Jerusalem's inhabitants, who let their city fall into the hands of Titus. (Meshcherskii, Istoriia 1

155.).
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Jeremiah wrote Lamentations, which in poetic form described the torment

of the city, as a monument ta his cityJs anguish and as a lesson ta future

generations. The association between the two laments is based not on the

explicit textual parallels between the two texts, but on the relevance of their

cammon message. Two aspects are important here - the fundamental meaning

of the Lamentations of Jeremiah and Timofeyev's reworking of the essential

ideas of the Biblical lament in his Vremennik. It is possible to establish some

similarities between the prophet Jeremiah and Ivan Timofeyev. One should

remember that Timofeyev constantly stressed his apostolic mission in the writing

of Vremennik . 41

The prophet Jeremiah was born during the time when the kingdom of

Judea was coming to an end under the weight of its deteriorating religious and

moral standards. The Jewish faith was collapsing as pagan beliefs and

practices were taking over. Jeremiah, seeing an inevitable end, was determined

to bring his people back to the true ways and to restore the old traditions, but the

people blinded by their desire for false freedoms, were indifferent to the

prophet's preaching. Jeremiah predicted that Jerusalem would fall as a result of

its sins, and his predictions came true when the Babylonians marched toward

Jerusalem, attacked it and, after a long siege, entered the city. Jerusalem's

inhabitants, along with Jeremiah, were taken into captivity and the city was

pillaged and destroyed by the enemies. Returning to Timofeyev, one can draw

here sorne parallels.Timofeyev encountered a fate similar ta that of Jeremiah.

His city Novgorod fell to invasion, first by the forces of Ivan IV and then by the

Swedish army. Timofeyev as Jeremiah, felt persecuted for his attempts to reveal

the truth and misunderstood by the inhabitants of Novgorod.

41 See Chapter Six of this dissertation.
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The culture of literary lament is a very old one. Throughout literary history

one finds laments for destroyed cities, dying gods and fallen heroes. At

approximately the same time that Timofeyev's Vremennik was written, another

lament appeared: the Lament About the Captivity and Final Destruction of the

Muscovy State (Plach' 0 plenenii i konechnom razorenii Moskovskogo

gosudarstva). Platonov dated the creation of this work ta the summer of 1612.

ln 1620 it was read during the holiday liturgy dedicated ta the icon of the

Kazan's Mother of God (Kazanskaiia bogomater'). Eventually, it was attached

as a final chapter ta Palitsyn's Tale. The author of this Lament, indeed, followed

the established Biblical tradition of the genre - in very charged emotional

language he described the misfortunes of the Muscovy state and its sufferings

under numerous invaders, appealing for help from Gad to overcome these

calamities and ta help his people. 42 But the narrative of the Lament ...of the

Muscovy State never moves fram a third-person narrative, maintaining the

separation between the city and the author as a reporter.

By deplaying a first-person narrative, on the one hand, Jeremiah

identified himself with the city (as he sensed his guilt in his inability to convince

the people of the city ta change theïr ways); hawever, he was able ta remave

42 Meshcherskii established a relationship between the text of the Lament About the Captivity
and Final Destruction of the Moscovy State and the text of the Lament of loann Evgenik in its
Russian translation. The Lament of the loann Evgenik is a Greek text related to the fall of
Constantinople in 1453 and represents a description of the event, most probably by a direct
witness. Meshcherskii notices direct parallels between the two texts. It seems that the Lament
About the Captivity... used a large number of direct borrowings from the Lament of loann Evgenik
. One other important feature was noted by Meshcherskii - ail copies of Russian translations of
the Lament of the loann Evgenik appeared together with the translation of the Judaic Wars of
Flavius. It stresses the close relationship between the two works. (See N.A. Meshcherskii "
Rydanie loanna Evgenika i ego drevnerusski perevod,ft Vizantiiskii Vremennik 3 {1953) : 72-86).
We know that Timofeyev was familiar with the text of the History . Could it also indicate his
familiarity with the text of the Greek Lament ? If SOt the whole concept of Timofeyev's work on
Vremennik could be related ta the works of Flavius and loann Evgenik - a description of the fallen
city of Novgorod as a continuation of the common saga of Jerusalem t Constantinople and
eventually Novgorod.
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himself from the position of observer or author. William Lanahan identifies five

separate narrators in the course of the Lament of Jeremiah .43 The tirst voiee

belongs ta "someone who approaehes the city", the outsider, who can see its

sufferings and devastation. The second voice is that of Jerusalem, the third

persona is that of the defeated soldier, the fourth voiee is the voice of the city

bourgeoisie and the fifth is a choral voice (the Jerusalem community). He also

befieves that in essence the voice of the soldier "seems to echo the voice of

Jerusalem, the voiee of the bourgeoisie corresponds to the reporter's".44 ln this

attempt to draw parallels between the two laments, Jeremiah and that of

Timofeyev, 1 am particularly interested in the two voices of the Biblical

Lamentations, those of the reporter and the city itself. In the Lament of

Novgorod and in any passages where he describes the sufferings of the city

Timofeyev, like Jeremiah, employs the first-person voice, but when he chooses

ta be an impartial observer, as in the descriptions of historical events, he

becomes a reporter.

It should be emphasized that Timofeyev's and Jeremiah's Laments also

have important differences. If Jerusalem fell because of its own sins and

afflictions, Novgorod's downfalf was not caused by its citizens' actions but by the

sins of others, the "false tsars", who forced it into submission and caused its

destruction. Nowhere in any lines of the text of Vremennik can one see any

guift associated with the city. Even when he mentions the names of traitors such

as Mikhail Tatishchev and other collaborators, Timofeyev is careful to limit the

blame to the moral deficiencies of the given individual, removing any guilt from

the city of Novgorod as a whole.

43 W.F. Lanahan, "The Speaking Voiee in Lamentations," Journal of Biblical Literature 93
11974) : 41-49.
44 Ibid.• 47.
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From the first Iines of the Lament of Novgorod, Timofeyev states that

Jerusalem was destroyed by the will of Gad, whereas Novgorod was destroyed

by the aets of the devil. Timofeyev compares the Swedish invasion with the

behaviour of a wifd animal, who under the darkness of night enters the city and

is eontinuously feeding off il. The author uses the apoealyptie referral to the devil

in the image of a snake, whose tait eneircled the city from head to toe (he

transforms the image of a "tail of a snake" [Rev.12:4) into the "trunk of a snake

[khobot zmei]. According to Sreznevskii, "khobot zmei" is synonymous with the

devil and his temptatians in Paradise.45 The Swedish invasion beeomes a

temptatian far many Novgorodians, which entiees sorne of them to treasan and

sorne of them ta endure for their faith. Only God's interference might save

Novgorod trom total catastrophe. Timofeyev uses a form of the Biblical lament

as a cry for God's hefp, and, indeed, the city is eventually saved by God who

cornes ta its reseue. The devastation of the city was brought upon it not as a

punishment of the city itself but as a result of the sins and pride of the tsars, who

ruled Novgorod unjustly. Certainly, the most proud of themall was Tsar Boris

Godunov. The chapter preceding the Lament of Novgorod ends with the

following words:

5naro4ecTHBaro ttl8oAopa 1 TOro>KA8 50pHca npaBneHHe OblCTb 1

SlKO>Ke MHTpononbCKH Ha naTpHapW8CKH npeHMeHOBacSi 1 apxHepe&1cKHe

>Ke Ha MHTpononbCKH npeJ10>KHCSl J enHcKyncKH Ha apxHepe&1cKHH

npeMeHHCSI. a CHX CBSlTOCTHblX CH BblW8HHOX He CMe fa K np04HM

rOPAOCTHblM AeJ1 50pHCOBex Cll0BeCbl npell0>KHTH I Aa He npOrHeSafa

ooral 3aH8 BO AHH AOOp048CTHBaro ~apSi CHSI COAeSlUJacSi. HblHe l He

npeCTaSi I 0 ceM 6na3HHT MSi I SlKO TorO>KA8 rOPAOJ1faou.a H npH OHoro

45 See 1.1. Sreznevskii, Materialy dlia slovaria drevne-russkago iazyka po pis'mennym pamiatnikam,
vol. 3 (Sankt-Peterburg, 1903), 13n. G. Brogi-Bercoff noticed a similar notation in Dimitrii
Rostovskii "Letopisets", where Rostovskii in quoting the line of Reve!ations uses the image of a
khobot rather that thanof a khvost : see Dimitrii Tuptalo, Metropolitan of Rostov, "Letopisets,"
Sochineniia (Kiev, 1881), 14.
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AeplKaBe neCTYHCTBO AeÇ1cTBoBa ~ nOHelKe YCTpoeHHe ce oblCTb

Ha4ana rOPAblHH ero ~ H HaCTonbHeÇ1wHM ce He HeyroAHo HlKe CHMH

KpaCSlutJltMCSI. a ceM AOCTOHT HCTOBblM YTBepAHTHCSI H KoneoneMoe

MblCtlH YCTaBHTH ~ aute TaKoBoe OT Dora eCTb H HeHcnblTHO K TOMY

npe6YAeT.46

This happened during the reign of the pious Tsar Fedor and the
rule of the same Boris, namely: the metropolitan was renamed
patriarch, the archbishops became the metropolitans and the
bishops the archbishops. About those holy promotions 1 do not
dare ta speak, attributing those acts to other examples of Boris'
pride. [1 was] not willing to bring upon myself God's anger, as it
happened during the days of the pious tsar. Nowadays 1 am
constantly confused by the fact that this happened during the
mIe [of Fedor] and during the administration of the same proud
man [Le., Boris]. This was the beginning of his pride. It was not
advantageous to those in the administration, but they [initially]
liked to show it off. One should not leave this without
questioning if this was from God. [It must be done] so that the
faithful could be affirmed and the wavering could be corrected.

Timofeyev questions whether the major changes within the church structure and

hierarchy were the result of God's will or the result of the pride of the Russian

tsars. The question of pride again brings Timofeyev close to the Lamentations

of Jeremiah, where at the root of the demise of Jerusalem lies also pride, an

inability on the part of the inhabitants of the city to accept God's will and God's

intentions, an attempt ta place themselves above God. In the Book of Jeremiah

the prophet wams his people:

The proud one shall stumble and faU, with none ta raise him up,
and 1will kindle a fire in his cities, and 1will devour ail that is round
about him. (Jer.50:32)

But people are indifferent to Jeremiah's preaching. they push him aside and

they mock him. This is reminiscent of Timofeyev's own predicament in

Novgorod, when he was pointing out ta the people of the city the sins of sorne of

46 Vremennik , 77-78.
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ifs inhabitants (e.g., Mikhail Tatishchev and Tefepnev), or the general role he

took upon himself to direct his people ta the right path, sometimes against their

will.

ln accordance with the established formula of the history of the holy cities,

Jerusalem fell to the army of Titus and the powers of the defeated city were

transferred to the New Jerusalem - Constantinople. When Constantinople was,

in turn, destroyed by "the children of Hagar", a new transfer takes place, this

time from Constantinople to Novgorod ( the Tale of the Novgorodian White Cowl

plays a major raie in this notion ). By the end of the fifteenth century Novgorod

was destroyed by the new Titus - Ivan III, and the power of the old Jerusalem

was transferred to the new one - Moscow. This orderly transfer of power is

essential to Timofeyev's understanding of the concept of the trans/atio imperii.

The idea of order and the orderly transmission of power, according ta

Timofeyev, is a basic principle of hereditary monarchy. Until the rise of Ivan IV,

who by his deeds destroyed the hereditary line, power in Rus' was passed trom

prince ta prince in orderly fashion in accordance with the established rules.

From the first folios of his work Timofeyev presents the genealogy of the

Rurikide dynasty:

...HOBOMY no KpeUJ.eH~H ce ÔblBUJY no oT~ex B POC~H B np~nO>KeHbIM~

HX ~apcTBHH DnaroAaHHY ~aplO cblHa" H>Ke BcelO BenHKOIO PocHelO
rocnoAbcTBY lOUJ.a" rocYAapSi BacHnHst ~BaHoBH4a BenHKoro KHst3S1 H
~apst KopeHb no KOtleHcTBY H MY>K npapoAHTetle~ CBOHX np03stfieHHSi
rOTOS" nOMa3aH K ~apcrBY Ha cran ero H He npOXOAeH AO 3Ae l1eT H
KOHe~ OT pOAa B POA; 47

In Russia after his ancestors in the tsardom gathered by them he
[i.e., Ivan IV] became the new tsar. He descended from the son of
[Le., Ivan ml, the sovereign Vasi!ü Ivanovich, the Great Prince
and Tsar who possessed aIl great Russia. [i.e., As the one who

47 Vremennik. 10~11.
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retained] power according to the direct lineage and as the man
who was strong in the descent from his forefathers, he [i.e., Ivan
IV] was annointed on tsardom on his [Le., Vasilii Ivanovich's]
throne. This [i.e., kin] had not vanished until now and will not
cease from generation to generation. 48

This notion of arder very much applies to Timofeyev's vision of the state. The

new invasion of Ivan IV one hundred years later interrupted this order. It was

barbarie and senseless as transmission at this stage was completed. It denyed

Novgorod its place within the established traditional framework of the orderly

passing of power and, in Timofeyev's eyes, became the primary reason for the

future demise of Mascow.

Timofeyev acknowledges the critical raie of Novgorad-Jerusalem in the

concept of the translatio and the necessity of preserving the traditions of the

holy city in arder ta continue a rightful transition of power. He openly refers to

Novgorod as Israel (Jerusalem) when he eventually concedes the fact that

sorne inhabitants of the holy city were traitors. 49 Later, in the chapter about

Skopin-Shuiskii, Timofeyev again reinstates the image of Novgorod-Jerusalem,

when he associates the death of Skopin with the death of Jacob's son Joseph,

who saved the people of Israel from starvation, and the deeds of Skopin with the

deeds of Moses, who led the Jewish people from slavery. 50 To Timofeyev the

deeds of the heroes of Israel and Novgorod define the spirituality of Israel

(Jerusalem) and Novgorod and the holy powers of both cities. Eventually

Timofeyev draws his main conclusion about Novgorod, comparing it with the

l'other great Rome":

48 Clearly, this continuation of the Rurikide Une stresses the family relations between the Rurikide
dynasty and the new dynasty of the Romanovs.
49 Vremennik , 133.
50 Ibid., 136.
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U •• Ji y60 OT Tex 06naAaeMblX rpaA K nOTpe6e HaM rnaronaTH HY>KAa
OT MHor 0 eAHHeM, H>Ke HHorAa H Hac npeABapSfSl a aepe, H>Ke 6e
CYl1.\eCTBOM SlKO PHM APyrHH npeBenHKHH H cTapo6blTHblH na4e
nOllO>KeHarO eMY HMeHe 60rOHape4eHHblH HoarpaA, H>Ke He
4enOBe4eCKa, HH>Ke Be~HIO KoelO" HO OT 60ra Hape4eHHSI CH npHSIT
HMSI" era >Ke OT aAaHHSI nOA cOllH~eM 4eCTHO BO YCTax HMSlXY BCH
KOH~bl aeMHblSl" Ha era >Ke OT BeKa aeMlllO OTblHYAb BapBapCKa He CMe
HacTynHTH Hora" caMOAep>KaBHblX a036paHSleMH CTpaXOM. YBbl1 AHeCb
TeMH" S1KO B Be4HO HaClleAHe" fl>KeYCBoeHH8M o6bSlT OblB C npeAe.nbl
BceMH" SI>Ke a HeM, UJecToneTHa >Ke 6blCTb 6ea Malla OAep>KHM BCSlKO
noraHO TY>KAHX PYKaMH" SfBe HMH npHCHOAHeBHO nonHpaeM H nO>KHpaeM
6blBaUJe" ce no npeAHBblUJenHcaHHOMY 06paay" aKH YA HeKHH CBoeMY
TelleCH, cocTpaAYSI BO sceM Bcere ~apCTBHSI rnaBe" e>Ke
npecnaBHOMY BO Bcex rpaAOBH MOCKge" Sf>Ke Ta MHorHMH" BeAe"
05pa3bl nOAbs! OT flaTblH HecnoaeAHoe allO." 51

... among aIl of the cities they possessed, we should talk about
one, the one which in the old days was ahead of us in faith,
which was, in essence as the other great and ancient Rome,
except in the name given ta it. It was named Novgorod, and its
name came not from man but from God. This name was
pronounced with glory from the days of its creation ta aIl the
ends of the world under the sun. No barbarian foot was able ta
step on its land, because fear of the tsars prevented it. Alas! Now
the city with aIl its neighbouring lands is taken, as if in
permanent inheritance, thanks ta cunning by these [enemies]. It
remained for almast six years in strangers' hands. It was
trampled and devoured by them openly and in different ways.
As it was written before, it [Novgorod] , as a part of an entire
body, feH compassion toward the head of the whole tsardom, the
renowned among aIl cities, Moscow. [Moscow], as is known,
accepted in different ways such hardship from the Latins, that it
cannat be described in wards.

Timofeyev's words declare his interpretation of the idea of statehood, which

seems ta be based on the Pauline notion of harmony and unity. In Timofeyev's

vision, Novgorod is an integral part of the total body which is Russia.

ErAa y60 rlla9a seH4aeTcSI, BceM YAOM TefleCHblM Cllaaa H paAocTb 0

51 Vremennik ,147-148.
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HeH OblBaeT, eCTb >Ke CeMY nOAOOHe B HeKHX H MdTepb 0 4dAex

8eceflst~yest; CMHpsteT >Ke est BCstKO OT nperpeUJeHH~ CfldBHoe, stKO>Ke

XpHCTOBd YCTa B ndBl1e rlldrOtldUJa: " eAd CTpd>KeT eAHH YA,

COCTPdAY lOT C HHM BCH YAH ", d H>Ke r flaBHaro Hd4allbCTBd 41OBCTBO

Koe oOfle3HyeT, SlBe npo4dst 4dCTH Tefla npH4aCTHeM no BceMY rOTOBbl

CYTb TOMY B coeTpdAdHHe. 52

When the head is crowned, aU the ather members celebrate and
rejoice with the head; in the same way a mother is happy
tagether with her children. But even the glorious one must
humble himself on account of sins. As Christ tells us through the
lips of Paul: /lif one member suffers, aIl members feel compassion
tawards him," [cf., 1 Cor. 12:26] and if one of the main gaverning
senses is suffering, naturally aIl other members of the body which
are similar ta it in everything, are ready ta be campassionate
towards it.

ln accordance with Pauline thoughts 53, the disagreements and the hostilities

between Moscow and Novgorod (parts of the same body) and the lack of

cooperation and compassion toward each other resulted in the total

devastation of bath. It brought the wrath of God on Moscow (as per Timofeyev,

Novgorod had a feeling of kinship toward Moscow) 54 and until the true balance

had been achieved and the harmony between the whole parts of the "body"

had been restored, the country would not be able to save itself trom further

desolation.

Even more 50, as Novgorod was the acknowledged Russian Jerusalem,

its spiritual purity had ta be recognized and transmitted ta the New Jerusalem ­

Moscaw. Immediately after Vremennik 's Table of Contents is placed a title of

52 Vremennik , 146-147.
53 See St.Paul's Letter ta the Corinthians: "Indeed, the body does not consist of one member
but of many....But God has sa arranged the body, giving the greater honour ta the inferior
member, that there may be no dissension within the body, but the members may have the same
care for one another. If one member suffers, ail suffer together with it; if one member is honoured,
ail rejoice together with it." [1 Cor.12 : 14-26].
54 Vremennik, 146-147.
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the entire work which read: Samoderzhavnaia vpravdu tsarstviia

blagochestivykh izhe tsarsvovasha po blagodati novomu Izrailiu, velitsei Rosii,

pri nashem rode, preimeia vo vsekh ([Description] of an autocratie reign of

pious tsars aeeording to their merit, who during our generation ruled over the

new Jerusalem - Russia, as a result of God's [will] and their superiority over

everybody). 55 Here Timofeyev equates ail Russia with the New Jerusalem. In

this ease how ean one aecept Timofeyev's referra1to both Novgorod and Russia

as a New Jerusalem? 56 Could it signify sorne degree of "confusion" in

Timofeyev's ideas? 1believe that the referenee to both Novgorod and Russia as

a New Jerusalem in Vremennik stressed Timofeyev's belief in an undividable

state in whieh eaeh part of its united body was recognised, respected and

protected. Aftar the 1439 Florenee-Ferrara agreement and particularly after the

fall of Constantinople, Russia aeeepted the position of the last defenders of

Orthodoxy, the true faith. J. Raba stated that the notion of Moscow - the New

Jerusalem, New Israel, was "mueh more profound and more powerful than the

slogan "Moseow - the Third Rome" and that it influeneed the politieal thinking

of Moscovite Russia." 57 Consequently, Timofeyev's vision of this new state not

only incorporated elemants relevant to bath Novgorod and Moscow, but also

stressed the idea that only by recognition of Novgorod's role and by eamest

incorporation of it within the body of a new state would Russia be able ta

aehieve the desired unity and tranquillity. Even when Moseow is the mother of

ail cities (materi gradom) 58 and is at the helm of the state (it is noticeable that

55 Vremennik ,10.

56 For Timofeyev's direct referral to Novgorod as a New Jerusalem see Vremennik ,133.
57 J. Raba, "Moscow the Third Rome or the New Jerusalem?," Forschungen zur osteurop~ischen
Geschichte. Beitrag zur 7. Internationalen Konferenz zur Geschichte des Kiever und des
Maskauer Reiches (Berlin, 1995) 307. See also D. Rowland, "Moscow - The Third Rome or the
New Jerusalem?" The Russian Review 55 (October, 1996), 591-614.
58 Vremennik , 141.
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Timofeyev never addressed Moscow as a New Jerusalem), it is still only one

part of the entire Russian land (Russkaia zemlia) .

Thus it should be stated that Timofeyev's views were formed under the

strong influence of the Novgorodian past and present. Certainly, Timofeyev's

ideas emerged over a hundred years after the last days of Novgorodian

freedom. He spent most of his life within Muscovite political circles. As

mentioned before, it is not clear if he originally came from Novgorod or

belonged to a Novgorodian family. Vremennik, however, was composed in

Novgorod, most probably under the strong influence of the views of Metropolitan

Isidore, in a city abandoned by Moscow for its own gains. The complex history of

the city, first destroyed by the Moscow power and then abandoned by the same

power for a second desecration, this time by the Swedish army, undoubtedly

influenced the author's thinking. Timofeyev, through his own experience in

occupied Novgorod, was forced to conelude that the fate of Novgorod was the

rasult of betrayal by the rulers of Moseow, who rejected their monarchieal

obligations toward Novgorod. This betrayal emerged as one of the strong

reasons for the wrath of God, inflicted on Moscow during the Times of Troubles.
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CHAPTER FIVE

THE IMAGE OF IDEAL TSAR

Like many other authors of the period, Timofeyev was preoccupied with

the need to determine and comprehend the reason for the country's descent

into catastrophe during Smuta. In accordance with the accepted notion that

one's destiny was determined by God's will, Timofeyev and his contemporaries

ail expressed the view that Russia's disintegration during this time was a divine

punishment visited upon the people by God for their sins. The question that

tormented Timofeyev was not why the Russian people had been punished

(clearly, they had sinnd for they had experienced God's punishment), but rather

what were the sins which warranted such severe retribution.

Over a century earlier, Russians had witnessed the disintegration of the

Byzantine Empire and the tall of Constantinople and expressed the opinion that

the Greeks had been condemned by God for their betrayal of Orthodoxy (by

their acceptance of the union with the Latin Church under the supremacy of the

Pope, as agreed to at the Council of Florence). 1 Could it be possible that

Russian sins were equal to those of the Greeks and deserved similarly harsh

punishment?

An analysis of Timofeyev's work suggests that his approach was
1 This view was strongly expressed in several works of the period, such as writings ascribed to
Simeon of Suzdal' (see A. Mafinin, Starets Eleazarova Monastyria Filifei i ego poslaniia. (Kiev,
1901, Rpt. by: Gregg Intem. Publ., 1971), 99-100 and works of the Metropolitan of Moscow,
Jonas (see "Pamiatniki drevne-russkogo kanonicheskogo prava," Russkaia istoricheskaia
biblioteka, vol. 6 (Sankt-Peterburg, 1908), 623. This view also was stressed in the "Tale of
Tsargrad by Nestor-Iskander ," Russkie povesti XV-XVI w. (Moskva, 1958), 55-78.
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exceptional among writers of the period. Not only did his inquiry go further and

deeper than that of the others, but he also employed a unique point of view that

could be understood only through a review of Timoteyev's experiences in

Novgorod. Throughout the entire text he exhibited a complex line of reasoning

based on a perspective developed throughout the prism of Novgorod's

traditions, carefully directing the reader towards his general concept of the

monarchy, the role and duty of the individual tsar and the reasons for Smuta.

Timofeyev himself notes that he embarks on his project at the request of

Isidore, Metropolitan of Novgorod. 2 Isidore had suggested that he write a book

about the sufferings of Novgorod, and Timofeyev felt obliged ta begin with the

days of the last tsars:

np04HX >Ke na4e TU4aTH MH CSI nOBene 0 npecnaBHOSetlHueM
HOBerpaAe ceM J H>Ke nOHecUJeM B ceoe MHoroneTHO or EnJ1HH
HeCTepnJ.1MblX Sl3B pa3nH4bSl oone3HeH J OT AHe~ nocneAHHX uape~ J J1H
BMafle SI>Ke npeA CHMJ.1. 3

Most of aIl he ordered me ta seek [the truth] about this famous

great city of Novgorod, which suffered for many years the pain of

many different kind of ulcers, bestowed on it by the pagans [Le.,

the Swedish army], starting from the days of the last tsars or even

a bit earlier.

He begins the narrative trom the time when the Russian people were

expecting the end of the world, the year 7000 (i.e., year 1492). In contrast to the

traditional beginning of a chronicle, which must start with the beginning of the

world at the time of creation, Timofeyev commences his narrative from the end

of the world. Despite the fact that the world had not ended in 7000 as expected,

2 Vremennik, 149.
3 Ibid.,149-150.
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the familiar way of life was rapidly changing. Timofeyev describes the days

when the world, based on strong traditional values, was altered and eventually

vanished. It was replaced by a new order which confused and disoriented

people, and made them waver in their beliefs. People abandoned their guiding

principles and therefore lost their way. Moscow came forward, willing to take

upon itself the raie of the new leading Orthodox Christian Empire, eventually

promoting for itself the idea of Moscow the Third Rome. 4

The early theory of the doctrine of "Moscow - the Third Rome" emerged

immediately after 1492, initially in the preface to the new Paschal canon of the

Metropolitan Zosima. But the actual application of the theory is usually attributed

to a monk from Pskov, Philotheus.5 A close evaluation of Philotheus' statements

reveals that he perceived Moscow in rather unfavourable terms (this would

hardly be surprising, as Philotheus was a native of Pskov, which was occupied

by Moscow at the time and was being pillaged by its army). In a letter addressed

to the Moscow Prince Vasilii III, attempting ta stop the destruction of the city and

the sufferings of its inhabitants, Philotheus requested that the prince intercede

on behalf of Pskov: he send a waming to the prince of Moscow:

4 The list of works on the subject is very large and only sorne can be mentioned here. For more on
the development of the doctrine "Moscow - the Third Rome" see the following major works: V.
Malinin, Starets Eleazarova monasteria Fi/ifei i ego posfaniia (Kiev, 1901, Rpt. by: Gregg Intem.
Pub!., 1971); N. S. Chaiev, "Moskva - tretii Rim v politicheskoi praktike moskovskogo praviteJ'stva
XVI-go veka ," fstoricheskie zapiski 17 (1945): 23; D. Stremooukhoff, "Moscow - the Third
Rome: the Source of the Doctrine," Speculum, 28, no. 1 (January, 1953) : 84-101; R.G.
Skrynnikov, TretU Rim (Sankt-Peterburg, Dmitrii Bulanin, 1994) (Studiorium Siavocorum
Monumenta, vol. 2); N. Zemov, Moscow the Third Rom. {London: Society for Promoting Christian
Knowledge, 1942) ; 1. Kirilov, Tretii Rim (Moskva: Izd. Tipo-Litografii I.M. Mashistova,1914); M.
D'iakonov, Vlast' moskovskikh gosudarei (Sankt-Peterburg, 1889); V. Valdenberg,
Drevnerusskie ucheniia 0 predelakh tsarskoi v/asti. (Petrograd, 1916); H. Schader, Moskau das
dritte Rom (Osteuropaische Studien, 1), 1929; O. Oglobin, Moskovska teoriia fil Rimu (Munich,
1951); W. Medlin, Moscowand East Rome (Geneva, 1952); C. Toumanoff. "Moscow the Third
Rome: Genesis and Significance of a Politico-Religious Idea, U The Catholic Historical Review 40
(April 1954 - January 1955) : 411-447.
5 Malinin, Starets Eleazarova monastyria ,358.
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E>Ke aa CJ.1S1 rpYOOCTHIO nHcaTH AepaHY K TBae~ 4apCKoro OCTpaYMI-1S1

Aep>Kase. Te >Ke r.n 10 TIo1 BOHMH 1 BaHMH ~ap 10 H naKH BHHMa~

SlBCTBeHHO H TBepAa ce6e SlKa BCSI xpecTbSlH BHeMJ11-1 OJlar04ecTHBblÇf

4apIO 1 SlKO BCSI xpHcTHaHcKaSi ~apcTsa cHHAoUJa B TBoe eAHHO. )fKO

ABa PHMa na,QoUJa H TpeTHÇt CTOJ.1T 1 a 4eTBepTOMY He OblTH 1 0Y>Ke

Tace Xpl-1CTHaHCKoe 4apCTBa HHeM He OCTaHeTCSI no aeJ1J.1KOMY

ooroc.nOBY a xpHCTHaHCKO~ 4epKBJ.1 HCnOJ1HJ.1TCSI OJ1a>KeHarO AaBHAa

rJlac. Ce nOKOH MOÇf B BeKe BeKa. 3Ae BCeI110 CSI SlKO HaBOI1J.1 ero

CBSlTbl~ ~nnonHT pe4e erAe yapHM OOCTOHM PHMe nepCKHMJ.1 BOH 1-1

nepcJ.1 Ha Hac C cKH~aHbl cxo,QaUJecSi Ha opaHb TorAa He0J1a3HeHO

noaHaeM SlKO TOH eCTb aHTI-1Xpl-1CT6

1 dare to write to thee in my impudence, to your kingdom of
wisdom. 1 say unto thee, take heed and accept it clearly and
firmly, pious tsar, since aIl Christiandom is united in thine.
Two Romes have fallen, and the third is standing, and a fourth
there will not be. Thy Christian empire, according to the great
theologian, will not pass to the others. And for the Christian
Church the prophecy of the blessed David will be fulfilled: it is
my place for eternal rest; 1 shall dwell there, as 1 so desire. And
Saint Hyppolytus says: when we see Rome surrounded by
Persian armies, and the Persians and the Scythians attack us,
then we will know without any doubt that this is the Antichrist.

The prediction impfied in this passage is clear: if the prince does nat stop the

actions of his armies, the end of the world will come and God's wrath will befal!

the last Orthodox state; Mascow will become an evil kingdom, which precedes

the coming of the Antichrist. From the point of view of Philotheus, his apocalyptic

prediction of the future of Muscovy was a deserving end to the power of the

Antichrist, and the culmination of a general eschatolagy of the times.

It may be argued that in his Vremennik Timofeyev, at the beginning of

the seventeenth century, correctly interpreted Philotheus' ideas and developed

them further. Several times in his text, in references ta Moscow, Timofeyev

revives the apocalyptic vision of Philotheus. At the beginning of the book, while

6 Malinin. Starets Eleazarova monastyria~ rprilozheniia," 54-55) .
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describing Ivan's oprichnina, Timofeyev implies that Ivan's army of oprichniki

resemble the Antichrist's armies of the Apocalypse.

SlKO BOJ1KH OTO oBe~" HeHaBHAeHblX HM" CTAeJni J1106e3Hb1Sl eMY"

3HaMeHHSI )l(e Ha YCBoeHblSl BO~Hbl TMo06pa3Hbl HallO)l(H; SCSI OT rJ1aBbl

H AO Hor B 4epHoe OAeSlH~e 06J1eK" coo6pa3Hbl >Ke OAe>KAaM HX H

KOHSI HM CBOSI HMeTH nOBeJ1e; no BceMY BOSI CBOSI BCSI SlKO

6econOA06Hbl CJ1yry COTBOpH. ~Ae)l(e OHH Ha Ka3Hb OCY>KeHbl

nOCblllaeMH CYTb" - SlKO HO~b TeMHa BHAeHHeM 3PSlXYCSI H

HeYAep)I(aHHO 6blCTpO pHcTaxy CBHpenelO~e" OBH Aep)l(aBHarO

nOBelleHHSI npe3HpaTH He CMelO~e" OBH >Ke caMOXOTHIO oT

HeMH110CepAHSI pa60TalO~e .. cyeTHe 50raTSlU4ecSI .. B30pOM 50 eAHHeM"

He)l(e cMepTH npe~eHHeM" eTpaUJaxy J1IOAH. Ce 4TY~HM OTa 06pa3a

Be~H CBO~CTBO eSi 3HaTHO eeTb. 7

He separated the ones he liked from the ones he hated as one
separates the wolf from the sheep, and gave his chosen army
signs similar to darkness: he dressed them aH from head to toe
in black attire, and ordered them to have their horses the same
as the dress [black]. He made his army into his obedient servants.
Wherever they were sent with the charge to execute, they would
appear there in the dark night and wouId rush around
irrepressibly, spreading violence. Sorne of them did it as they
were unable to withstand the will of the sovereign, and sorne
did it of their own free will as a result of their cruelty and greed.
By their sheer appearance they scared people more than by the
fear of death. One who reads this will understand the description
itself and its essence.

By creating and deploying the armies of the Antichrist, Ivan was equated with

the Antichrist's power. The only other mention of the Antichrist emerges in

connection with the irrefutable usurper, the First Pretender. According ta

Timofeyev, the violent and merciless rule of Ivan and his abandonment of the

benevolent ways of a righteous Christian monarch, are forewarnings of the

coming of the Antichrist, which finally manifest itseff during the Time of Troubles

in the figure of the First Pretender. But if the Pretender is the Antichrist and his

7 Vremennik, 12-13.



(

(

(

129

wife Marina Mnishek the "human-like" viper" ("4etlOBeKOOopa3HaSl acnHAa"), the

harlot of Revelations [Rev. 17], then Ivan IV represents their antecedent.

Timofeyev's vision of Muscovy at the end of the sixteenth century clearly

corresponds to the general eschatologieal vision, namely, a vision of the

Antichrist's rule which would establish itself by the end of the year 7000. The

Russian Orthodox beliefs of the time were much more preoccupied with the

idea that with the end of the world one must expect not so much the second

coming of Christ, but rather the phase in whieh one would witness the coming of

the Antichrist. 8

Timofeyev begins his narrative trom the reign of Ivan IV, directly linking

actions of latter to the events of Smuta, and focusing on questions conceming

the legitimacy of those wielding power in the country. His understanding of

tsarist legitimacy relates closely to his definition of rulers as pervosushchii,

sushchii or ne sushchii. In order to interpret Timofeyev's divisions it will be

necessary to define in sorne way his terminalogy. The term pervosushchii 9 as

used by Timafeyev could be connected with of the Greek ward ouma. It has

8 A. A. Beliakov and E. V. Beliakova, "0 peresmotre eskhatologicheskoi kontseptsii na Rusi v
kontse XV veka ," Arkhiv russkoi istorii 1 (1992) = 7-31. It is quite significant that Timofeyev's
apocalyptic perception of the Muscovite State was once again reinforced during the days of
Patriarch Nikon's reforms. For the Old Believers, as for Timofeyev several decades before, the
Third Rome had tallen into heresy, and Nikon represented the predecessor and cause of the
eventual coming of the quintessential Antichrist - Peter the Great. Thus, one should keep in mind
that while sorne of Timofeyev's thoughts on the evolution of Muscovy State, expressed at the
outset of the seventeenth century, were quite close to the later feelings of the Old Believers, yet
it is most Iikely that during his lite, particularly after the rise of the new dynasty, his apocalyptic
vision was not especiallY popular, his book made rather troubled reading and the prominence he
deserved was never achieved. Already in the 1640s in the Tale of the Founding ofMoscow, the
author acknowledged the official concept of "Moscow - the Third Rome" which accentuated two
main ideas in the establishment of the city: Moscow. as Rome and Constantinople before, was
founded on blood, and that Moscow started in the year 6666 (1157-58). The number 666 had
been since the time of the Gospels considered the number of the Antichrist.
9 Vremennik, 33.
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word ouata. It has numerous meanings in the Patristic tradition. 10 ln

Timofeyev's vocabulary the word pervosushchii seemingly refers ta its

theological significance as "of primary essence", "being of Gad", "identical with

Gad himself', or "initially elected by God". In order ta simplify further discussion 1

would propose accepting in English translation the following terminology ( 1

should acknowledge here that this translation is far from pertect, as the English

language imposes sorne limitations in dealing with distinct foreign concepts):

pervosushchii tsar as righteous, ne sushchii as unrighteous and sushchii

as legitimate (Iegitimate 5eems to be the most appropriate when the

discussion involves purely ideas of legal hereditary power).

ln fact, Timofeyev attempts to establish a moral code, where the

pervosushchii tsar is a ruler who was not only authentic (Le., has hereditary

rights to the throne), but who also adheres ta a strong code of ethics and

righteous behaviour. Only this tsar is capable of ruling justly and in accordance

with God's principles, thus fulfilling God's predestination. One can go back to

Timofeyev's quota from Agapetus where he emphasizes the divine nature of the

tsar. If, indeed, the power of the tsar is paralfeled to God's, his behaviour had ta

imitate the sarne irreproachable moral code. Timofeyev is unforgiving towards

the shortcomings of a mortal monarch as he rejects the 'Chuman" elements of the

tsar's nature. Power is given to the tsar by Gad on the condition of adherence ta

the ru les of righteousness and when these rules are broken by the

"unrighteous" rulers they are severely punished. Thus the pervosushchii tsar,

according ta Timofeyev, is the tsar who is not only designated by God as of

'Cprimary essence" 1 but who also fulfills his duties as such and in accordance

10 See G.W.H. Lampe, ed., A Patristic Greek Lexicon (Oxford: Clarendon Press, 1961), 980­
985.
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with God's will.

The notion of the pervosushchii tsar should not be confused with the

idea of hereditary legitimacy or legitimacy by means of lawful election. Any tsar

who came ta power in accordance with the existing rules of succession is

sushchii (Iegitimate), thus Timofeyev refers to Shuiskii as a sushchii tsar, but

not necessarily pervosushchii. On the other hand, the ne sushchii tsar is one

who has lost his initial claim ta being pervosushchii as a result of moral

deficiency and actions inappropriate for a "righteous" monarch (the prime

example here could be Ivan IV who by his birth was sushchii tsar and who had

ail the initial attributes of pervosushchii but lost it ail as a result of his

"unrighteous" behaviour and became a ne sushchii tsar. The term ne sushchii

also refers to those who had absolutely no right to power such as pretenders­

tsars (False Dimitriis). Timofeyev had ta acknowledge the legitimacy of the

elected tsars Boris Godunov and Vasilii Shuiskii (after ail, Mikhail Romanov of

whom Timofeyev approved, also was elected), but he denies them any

possibility of becoming pervosushchii tsars as a result of thair moral

deficiencies. 11

B.Uspenskii and V. Zhivov noticed that towards the sixteenth century

important changes occurred in Rus' in the perception of the tsar. 12 They pointed

ta the development of the sacrosanctness of the tsar which forced the entire

11 As Gehardt Ladner pointed out "political theory continued to demand the highest virtues trom
the emperor and to represent to the highest degree that which every Christian ought to be;
everywhere in medieval Christiandom a ruler who did not live and aet as a Christian could come to
be considered as a tyrant, as rex i njustus, and lose his claim ta rule. But this does not alter the tact
that in the normal exercise of his tunetions the Christian king and emperor, in the east even more
than in the west was ipso facto considered as a minister ot God on earth and that he saw himself
and his actions in this Iight." {see, G. B. Ladner, The Idea of Reform. Its Impact on Christian
Thought and Action in the Age of the Fathers (New York: Harper Torchbooks, 1967). 119.)
12 B.A. Uspenskii and V.M. Zhivov, "Tsar' i Bog," in B.A. Uspenskii, Izbrannye trudy, vol. 1
(Moskva: Gnozis, 1994), 110-218.



(

(

132

concept of the figure of the tsar ta be reevaluated:

The concept of the special charisma of the tsar fundamentally
changed the traditional notion: the juxtaposition of the righteous
and unrighteous tsar was transformed into the notion of authentic
or nonauthentic. In this context llrighteous" can mean not the lljust",
but "correct, and "correctness" in tum is determined by God's
choosing. Thus, not behaviour but destiny defined the true tsar. At
the same time the problem of distinguishing the true tsar from the
false one arises, which could not be solved by the rationale, Le. if
the true tsar receives power tram Gad, then the taise one receives
it from the Devil. Even the church ceremony of crowning and
anointing does not give the false tsar benefieence, as from these
actions only the semblance remains. In reality he is crowned and
annointed by the damons by arder of the Devil. 13

Uspenskii and Zhivov quoted Timofeyev, for, according ta them, he mast

clearly formulated the notion of the tsar which was predominant in his time.

However, 1believe that Uspenskii and Zhivov, in this instance, misunderstood

and simplified Timofeyev's ideas. In fact, Timofeyev, in his vision of the ideal

tsar, combined bath elements of the sacred nature of the tsar - the notion of the

"righteous" tsar and the authentic one.

The question of the rights of the ruler, the Iimits of his power, and his role

among the other princes and the boyars reeurs in many Old Russian literary

texts. The concept of absolute monarchy, inherited from Byzantium together

with Christianity, clashed with the pre-Christian established Russian tradition of

independent votchina ; as a result, the absolute power of the monarch in its

Byzantine torm always encountered great resistance trom the old Russian

families who comprised the Boyar Duma. In tact, the Byzantine concept of

monarehyand imperium existed in Rus' as an ideal concept only, and was

never entirely realized in the political structure of the Muscovy State or, later, of

13 Uspenskii, "Tsar' i bog" f 120.
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the Russian Empire. 14

During the Time of Troubles, after the death of Fedor Ivanovich, the last

Riurikide, the question of the choosing of the tsar became an acute necessity

and not just an abstract idea. How should the tsars power be transferred, and

who might become a chosen sovereign? The major problem presenting itself

during the Time of Troubles was the inability of Russian society to provide a

concept of the transfer of power acceptable to ail, one that would legitimize a

new monarch. As a result, a succession of dubious rulers, whose right to rule

was continually challenged, created the instability sa characteristic of the time.

The chosen successor first of ail had either to satisfy the traditional

Muscovite criterion of legitimacy or to establish a new criterion acceptable to the

upper strata of of Russian society. The legal form of power transfer, which had

existed in Russia sinee the fourteenth century, was carried out through a written

testament by the ruling monarch. In this testament he named his successor, who

had ta be accepted in compliance with the tsars will. The primogeniture was still

in the process of being established as tradition, however, consent was based

on the expectation that the tsar would name his eldest son as successor ta the

throne. During the reign of Grand Prince Ivan III, a dynastie crisis occurred as a

result of the death of Ivan Ivanovich, the eldest son of Ivan III. The question was,

who would be nominated as his heir, the young son of Ivan Ivanovich (Dimitrii),

or the eldest remaining son of Ivan III (Vasilii from Sophia his second wife)?

According ta established tradition, the throne had to pass to the eldest son, but

the eldest son was dead. Thus, the throne, logieally, had to be passed to Ivan

Ivanovich's son Dimitrii, but because the tradition was still very unstable and

susceptible to interpretations, Dimitrii's accession was not accepted by
14 On this subject see O. Rowland, "Did Muscovite Literary Ideology Place Limits on the Power of
the Tsar (1540s-16605)1" The Russian Review, 49 (1990): 125-55.
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everybody. Two factions existed at the court - supporters of Dimitrii and

supporters of Vasilii. Initially Ivan III named his grandson Dimitrii as his heir but

later, succumbing ta mounting pressure from Vasilii's camp and ta pressure

from Sophia, he passed the throne to his son Vasilii. 15 The occurrence of the

dynastie crisis of 1497-1502 proved that in Muscovy as late as the end of the

fifteenth century the whole notion of a lawful succession and of a legitimate

successor was still very fragile and could be upset by unforeseen

circumstances. However at least two firm,y established conditions for the

legitimate transfer of power may be discerned: designation by the ruling

legitimate tsar; and, at the same time, a bloodline. preferably through the eldest

son.

On the eve of the Time of Troubles, after the end of the Riurikide dynasty.

bath of these conditions evidently had to be put aside, and the whole concept of

legitimacy had ta be reevaluated so as to provide a lawful successor. Tsar

Fedor Ivanovich died childless and the question of succession became one of

great urgency. According to sorne sources of the time, Tsar Fedor had

designated his wife Irina ta succeed him. 16 According ta other sources. Tsar

Fedor passed his sceptre and crown ta his cousin, Fedor Nikitich Romanov (the

future Patriarch Filaret). 17 Bath claims were quite important for the future politics

of Russia. If one accepted that Fedor had indeed designated Irina as his

successor. then she had full legitimate authority ta pass her right ta her brother

15 For more on the erisis see: J.L.I. Fennell • "The Dynastie Crisis 1497-1502," The Slavonie and
East European Review 39 (1960-61): 1-23; N.A. Kazakova and la. S. Lure, Antifeodal'nye
ereticheskie dvizheniia na Rusi XIV - nachala XVI veka. (Moskva: Akademiia Nauk SSSR. 1955);
la.S. Lure. "Iz istorii politieheskoi borby pri Ivane III." in Uehenye zapiski Leningradskogo
gosudarstvennogo universiteta. (1941), ao; R.G. Skrynnikov. rretii Rim. (Sankt-Peterburg:
Dmitrii Bulanin, 1994) (Studiorium Siavieorum Monumenta, vol. 2), 43-53.
16 "Letter of patriareh lov to metropolitan Germogen of Kazan' and Astrakhan, March 15. 1598, "
Sobranie gosudarstvennykh gramot i dogovorov, vol. 2 (Moskva. 1813-1894), 70.
17 1. Massa, Kratkoe izvestie 0 Moskovii v nachale XVII veks. (Moskva.1937), 45.
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Boris, and his election as tsar would become formally legitimized in the eyes of

his subjects. If, however, Fedor had appointed Fedor Romanov as his

successor, then the 1613 election of Mikhail Romanov constituted the true

fulfillment of the will of the legitimate sovereign and gave the new dynasty an

indispensable tool in legitimizing its power. Indeed, the election itself become

rather secondary. It was not accidentai that the blood Iink between Mikhail

Romanov and the former Riurikide dynasty was continually emphasized in the

literature of the time, while the fact of the election itself was much less prominent

in the same material. 18

It is not surprising that Timofeyev's interest was prompted by these

inconsistencies and brought him into the midst of the dynastie controversies. As

we have seen, Timofeyev undertook the specifie task of describing the history of

Novgorod and its misfortunes during the Swedish occupation, but he expanded

his descriptions beyond Novgorod itself to focus on the roots of Novgorod's

catastrophe. He saw a direct connection between the fate of Novgorod and the

events in the rest of Russia since the accession of Ivan III to the throne, when the

end of the world was expected. According ta Timofeyev, the Russian world had

collapsed because it was ruled by undeserving and 5'unrighteousrt (nesushchi; )

tsars.

As previously mentioned, Timofeyev formulated the nature of the power

of a monarch by reemphasizing the definition taken from Agapetus. He

embraces the concept of the divine essence for only a "righteous" monarch may

carry the divine powers pronounced by Agapetus. However, by rejecting the

duality of tsars nature, Le., his mortal side, Timofeyev could not accept any

faults in the ruler. He believed in the tsars divine mission of leading his people
18 S. A. Belokurov, "Utverzhdennaia gramota ob izbranii na Moskovskoe gosudarstvo Mikhaila
Fedorovicha Romanova," Chteniia 3 (1906):1·11O.
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on the road to salvation. For Timofeyev tsardom is an abstract concept which

cannot be destroyed by an evil monarch. He cannot deny the presence of evil

tsars but, according to Timofeyev, they do not represent the true nature of the

"righteous" monarch and, hence, in no way diminish the divine essence of the

throne. In this sense, he follows the teachings of the Fathers of the Church as

expressed by John Chrysostom, who wrote in his Commentaries on St. Paul's

Epistle to the Romans, that the principle of the emperor's ordination comes

directly from God, and, even if not every prince or emperor is actually ordained

by God, the concept of God's choice and God's approval is always with them.

Chrysostom also advanced another idea, that bad tsars were sent to the people

by God as a punishment for their sins. 19

ln Timofeyev's complex reasoning about Russian realities during the

Time of Troubles, this is extremely important. The sins of the people are directly

related to the sins of the tsars and the people themselves carry a degree of

responsibility. If, indeed, the "bad" tsars are sent by God as a punishment to

"bad" subjects, then the guilt and the accountabifity extends to, and involves, not

only the monarchs but also the population at large. 20 This is why the power to

judge the tsars is given only to God, as only God is pure enough to pass such

judgement. Timofeyev, clearly, attributes a collective guilt to the people of

Muscovy. On the other hand, when he describes the ordeal of Novgorod this

idea of collective guilt is absent. Even the Novgorodian traitors presented as

individual "bad seed", in this way obliterating the guilt of the holy city.

From the first pages of his work, Timofeyev establishes the legitimacy of

the first Riurikide prince and his heirs on the basis of their fineage, which 90es

19 SeeThe Homifies of St. John Chrysostom on the Epistle of St. Paul the Apostle to the Romans.
(Oxford, John Henry Parker, 1908), 393.
20 Vremennik , 76-n.
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back to Prus, the brother of Augustus. 21 The tradition of primogeniture took hold

in Russia trom approximately the reign of Dmitrii Donskoi. 22 The legitimacy of

his heirs as great princes and later as tsars was not normally questioned, at

least by the upper strats of society. 23 Nevertheless, to Timofeyev the world had

changed after 1492 (7000), for the people who ruled Russia had altered the

natural Russian way of Iife, accepted values foreign to the country and

destroyed the natural progression of history. As a result, tsars ruled without the

respect and love of their subjects and eventually the subjects became

disobedient. The Time of Troubles was the pinnacle of a time in which the tsars

ruled without a concept of morality and the subjects lived without any sense of

obedience to the immoral ruler,

TimofeyevJs detailed explanations of the reasons for Bmuta lie within

that part of the book which is traditionally called "the story of Adam and Eve",

Adam was expelled from earthly Paradise because he succumbed to Eve's

temptation and broke God's law. As a rasult of Adam's actions, the human race

carries Adam's guilt to the present day and is being punished for his sin,

Russian monarchs, as Adam bafore them, were in God's grace as long as they

obeyed God's commandments and were thus able to hoId their people in order

and in fear of Him (as Adam was able to rule the world of beasts).

ErAa *e K KOH~Y neTa rp~A~xYJ npeAep*aTene Hawa noenHKY
Ha4aUJa ApeBHSISI 6naroycTaBneHH~ 3aKo·HHa~ H OT~bl npeAaHaSi
npeBpa~aTH H Ao6pa~ 06b14a~ Ha HOBoconpOTHBHaSf H3MeH~THJ

21 This story at this time was already familiar ta readers from the initial appearances in the Tale of
the Princes of Vladimir and saon after, in many other works. The statement of the relationship ta
Augustus was one of the favourite quotes of Ivan IV in his correspondence with other monarchs.
He specifically insists on this point when he refuses ta treat the elected king of Poland, Stefan
Satory, as his equal.
22 S.F. Platonov, Leldsii po russkoi istorii. (Moskva :Vysshaia shkola, 1993), 1n-1i'S.
23 Certainly, Kurbskii in his History of the Great Prince of Moscow , intentionally caUs Ivan The
Great Prince at a time when Ivan had already proclaimed himself Tsar.
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nOrOtlHKY H B nOBHHYfO~HXCSl pa6ex eCreCrBeHHblH crpax K

nOKOpeHHfO BtlaAblK oCKYAeBaUJe 1A34eaaSi l SlKO >Ke H aeMflSl K nepBOMY

yrooaeHH 10 ceMSlH HblHe no npeMHory CBOHM HecpaBHSleMa

nllOAOHOCHeM. 24

When the years were coming to the end, our sovereigns started
ta change ancient laws transferred to us by our fathers in good
established order and replaced good traditions with new contrary
ones. Because of it, natural fear started to grow scarce in the
obedient slaves, in the same way as the earth in our days cannot
be campared with the fertility of previous harvests.

But the rulers had changed their ways from the time when "the years were

growing ta the end"; in other words, trom the end of the fifteenth century, during

the reigns of Ivan III and Vasilii III.

Indeed, with the accession to the th rone of Ivan III the face of Russia

changed. He proclaimed the country the predestined inheritor of Byzantium's

powers and himself the only true Orthodox monarch. His marriage to Sophia

Paleologue, the niece of the last Byzantine emperor, created opportunities in

Moscow for major political and cultural changes.Together with Sophia, who was

educated in Rome, many foreigners arrived in Moscow. They brought with them

ideas and traditions hostile to what Russians perceived to be true Orthodoxy..

ln 1472 Ivan III occupied Novgorod for the tirst time and in 1510 his son

Vasilii III occupied Pskov, thus eliminating the last outposts of independence

from the Muscovy State. Timofeyev considers the attack on Novgorod a great

sin committed by Ivan III and later, by his grandson, Ivan IV. He who destroyed

the blessed city of Novgorod would pay a heavy priee. Timofeyev, in his

customary way, sees great significance in the fact that the second pillage of

Novgorod occurred in 7078 (Le., the year 1570) and establishes a direct

connection to Psalms 78 and 79:

24 Vremennik, 110.
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fleTO >Ke epeMst L.\apCKa rHeBa Ha Mst Tor.a.a Te4dUJe K ceAbM~

Tblcst~aM 76 - e 1 MO>KeM >Ke a c~x ~CnOflHJ..fTH BcstKO CflOBeCbl

HenOCTH>KeHHst Moero CKYAOCTb TO~AeCTBO 4~Cfla caMaro Bcera

ncaflMa CH.na H coceACTBY lO~aro eMY 79- ra KpenocTb r flarOflOM Ba

HcnOflHeH~e AaCT.25

The time of the tsar's anger against me [i.e., Novgorod] was the
year 78 after the year seven thousand. The scarcity of my
understanding of aU this could be supplemented by the force of
the words of the Psalm which carries the same number. The
following Psalm 79 will fill these words with strength.

The relevant passage from Psalms reads as foflows:

o God , the nations have come into your inheritance; they have
defiled your holy temple; they have laid Jerusalem in ruins. They
have given the bodies of your servants ta the birds of the air for
food, the flesh of your faithful to the wild animais of the earth. [Ps.
79:1-2]

o Lord God of hosts, how long will you be angry with your people's
prayers? [Ps. 80:1]

Restore us, 0 Gad of hasts; let your face shine, that we may be
saved. [Ps. 80:7] 26

Timofeyev recognises God's faimess in initiating retribution against the

people of Moscow in the 7079 (i.e. year 1571) saon after the attack on

Novgorod. This was the carrying out of the prophecy of Psalm 79 (78). Thus, for

Timofeyev, the eventual fate of the Riurikide dynasty was God's direct

punishment for sins committed by the family against the city of Novgorod, a new

Jerusalem, and an ardent foflower of the Orthodox Christianity of Russia. Ivan IV

destroyed the foundation on which his country had stood for generations and

"everything by everybody started to happen against the laws established by the

25 Vremennik. 14.
26 Psalms 78 and 79, cited by Timofeyev, correspond respectively to Psalms 79 and 80 in the
Oxford Bible. In the Russian canonical translation of the Bible, however, they appear as Timofeyev
indicated.
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previous tsars " {" soprotivna bo drevnikh tsarei ustavnym zakonam nachasha

vsia vo vsekh byvati ").27

Ivan IV, the legitimate tsar, obliterated the path followed previously by his

father and grandfather by propagating lawlessness and sinful behaviour

unsuitable for an Orthodox monarch. In outlining Ivan IV's genealogy Timofeyev

points to this "correct" beginning, emphasizing that Ivan's personal negative

qualities invalidated his hereditary right ta rule, transforming him from the

"righteous" tsar ta the "unrighteous" one. Timofeyev, indeed, attempts to

reinforce previously established moral guidelines for an Orthodox monarch. A

century before, losit Volotskii had insisted on the right ta judge a monarch on the

basis of his individual personal qualities.28 He was not alone in setting a

precedent for questioning the legitimacy of the tsar according ta moral norms

and equating those norms with God's approval of moral man. As early as

Izbomik of 1073 one reads: "An evil tsar is no tsar, but a tyrant, not ordained by

God but by man". 29 This statement by no means advocated civil disobedience:

one should not rebel against false tsars, as it is not man's mission to judge and

to punish, only God's. Nevertheless, these statements set a precedent for

evaluating the legitimacy of the monarch, not only on the basis of his hereditary

rights, but also according to the ethics of his behaviour.

Timofeyev has a clear understanding of Ivan's shortcomings as a

"righteous" tsar despite his legitimate roots. Immediately after establishing Ivan's

hereditary and indisputable rights ta the throne, he emphasizes his moral faults,

which according ta previous authorities may undermine the sanctity of the

individual monarch's inherited right to rule :

27 Vremennik , 15

28 Poslaniia losifa Vo/otskogo (Moskva: Nauka, 1959),

29 Izbomik Sviatoslava 1073 goda ( Moskva :Kniga, 1983), 144.
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BpeMSl 60 l1eT ero BCSlKO 6b1CTb; H>Ke 6blCTb BO toHOCTH >Ke na4e

npeMHO>Kae BO rHeBe npe3ellbHblSl ero nO.QBHrLUHSICSI Ha Hbl

npefiblBUJaSi B HeM OT rpex 1 H>Ke B Hac, fie3 MHllocepAHSI ero SlpOCTH 1

3aHe K SlpOCTH YAofib nOABH>KeH 6e, KynHo no eCTeCTBY H aa rHes;

na4e K npHCHosepHblM 1 H>Ke B PYKY ero nOA HrOM ero CYlL\HM 1 BO CBOSI

eMY Il toAH BellH4aHUJHM H MalleM >Ke 1 He>Ke K conpOTHBHblM 1 cypos

ofipeTaUJecSi H HenpHcTyneH, KO HM >Ke SlKOBY 6blTH eMY AOCTOHHO 6e,

CHM He CH~eB 6blCTb OT pa3>KH3alOlL\arocSi B HeM Ha lllOAH CBOSI eMY

nJ1aMeHHa rHeBa. 30

During his lifetime he acted in every way possible; in his youth
he was often in a state of anger and excessive rage, which, for our
sins, were rising in him without mercy against us, as he was
inclined towards malice by nature and aIse because of anger. He
was severe and forbidding more towards his coreligionists, who
were in his hands under rus yoke, or towards people close to
him, great or small, rather than towards his enemies to whom
he should have treated this way. He was not acting towards
them in the same way because of the flaming anger which was
buming in him against his people.

ln his anger Ivan forfeited his role as a just ruler designated by Gad to rule his

people according to the ancient Greek concept of philanthropia. In essence,

philantropia expressed a concept of equitable justice on the part of the tsar

towards bath rich and poor. It did not depend on the whim of the monarch, but

was based on an entrenched moral code. Unacceptable behaviour by any

individual monarch clearly had not diminished the divine essence of the

monarchy, but did challenge a given individual's right to rule, in this particular

case, Ivan IV. Thus, the moral shortcomings of an individual tsar had not

negated the legitimacy of the tsar basad on hereditary right, but made him

unqualified to rule the country as a "righteous" Christian ruler to whom subjects

owe their undeniable respect and obedience. The legitimate tsar by his own

30 Vremennik , 11.
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actions can become an "unrighteous" (Le., ne sushchii ) tsar.

By categorizing tsars as either Urighteous" (pervosushchii ) or

"unrighteous" (ne sushchi ) Timofeyev suggests that ail monarchs should be

governed by a code of ethics. One should speak no evil of a "righteous"

monarch, for he can only be judged by Gad. According to Timofeyev, the role of

the writer is to glority the good deeds of "righteous" tsars and not to judge, or

even describe, their shortcomings. In contrast, "unrighteous" tsars must be

exposed, and if the writer does not do so, he himself will be punished by God

and will suffer afongside the "unrighteous" ruler:

a ~aplOto~~X y60 HaM~ BnpaBAY nepBocyl1.\~X ~apex~ - a He ~>Ke no

H~X 60ronYCTHex Ha Ta ~MeHex OHex J - ~ BblCOTe caHa ~ KynHo C CHMH

~ >KHTeJ1bCTBe HeYAOOHO KOMY 4eJ10SeKOM OTH IOAb H~>Ke cneBecbl ~

He>Ke Aenbl ~ HapY4HO 0 HHX ~3pH~aSl J nHCaHbMJIt H3HOCHTJIt

HenOAOOHaSl" H>Ke S >KH3HH C~ al1.\e H 5e3MeCTHO 4TO COTBopHUJa H

norpeUJHO; HO pa3Be 4TO A06pOTHO K CHX CJ1aBe J K 4eCTH >Ke ~ K

nOXBaJ1e J ce AOCTOSlUJe YSlWHSlTH~ eAHHOIO cnonaraT~ B n~caHHOX

6YAYl1.\HM peBH~TeJ1eM B naMSlTb J - 0 TaKOB~X TBOp~TH Tl1.\aHHO H

CTpaxonpHcTynHo cnHcaTene 06blKOUJa ~ Hac HaY4awa. HeAOCTO~Hoe

>Ke e>Ke a HHX c np04HM~ COBMel1.\aTH He HenoA06HO" HH>Ke

4ellOBe4eCKHSI CHJ1bl GblCTb Aello" nOHe>Ke TaKOBblX CYA~TH eAHH

BeCTb 6er ~ H>Ke HaAo BceM~; • .. 31

About the tsars who righteously reigned aver us, and not about
those who came after them, and according ta God's will [carried]
their name, about the eminence of their dignity and about their
life, about their words or their deeds it is not appropriate for any
man to talk, to recall it disapprovingly, ta spread through a
written word disrepute even if they did something in their life
which is inappropriate and sinful. One should reveal in writing
to the memory of future generations only things related ta their
glory, honour and praise. The writers of the past used to describe
those things with care and caution and taught us to do the same.
And what was in them [the tsars] unworthy, cannot be combined
with ather things, as it is not in man's power to judge but only in
God's who is above aIl of us;...

31 Vremennik, 33.
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O. Bennet saw a great paradox in Timofeyev's evaluation of Ivan IV. As

Timofeyev clearly stated that "righteous" tsars should not be criticized, and, in

fact, shauld be praised for future generations, his criticism of Ivan IV proved,

according to Bennet , "inconsistent with the latter axiom". 32 The inconsistency

noted by Bennet only exists if one accepts the fact that Timofeyev considered

Ivan IV a "righteous" tsar. If Ivan is not a "righteous" tsar, but lost his

righteousness due ta his moral inadequacy and in essence became an

"unrighteous" tsar, then the alleged paradox really does not exist, and

Timofeyev's description of Ivan retains its consistency.

1believe that nmofeyev does not accept Ivan IV as a "righteous" tsar, as

Ivan's numerous sins brought him to the point where his rule was unacceptable

to Gad and put him outside the norms of legitimacy given to him by his birth. It

then tolfows that Timofeyev equated Ivan with the "unrighteouslf tsars and

questioned his moral right to rule his people. Nevertheless, Timofeyev's

description of Ivan is as complex as Ivan himself. Timofeyev gives the reader a

diverse, contradictory view of the Tsar. On the one hand, he is an evil man who

killed his own son, persecuted the best ruling families, destroyed the continuity

of the dynasty, and by creating oprichnina split the country and plunged it into

the despair of war. On the other hand, he is an Orthodox monarch, who

maintained with glory the mission designated for him by God , the mission to

lead his people along the road of Orthodoxy and ta play a role as the last faithful

Orthodox monarch and protector of Orthodoxy.

Another great sin of Ivan IV in Timofeyev's view, apart tram the

destruction of Novgorod and his moral shortcomings, was Ivan's complicity in

32 D. Bennet. "The Idea of Kingship in Seventeenth- Century Russia, n (Ph.O. diss., Harvard
University,1967), 119-120.
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the annihilation of his successors. According ta Timofeyev, Ivan's son Ivan

Ivanovich possessed ail the attributes of a "righteous" monarch. He was born

after the death of his older brother Dimitrii, by drowning, and, in accordance

with God's will, was destined to become the successor to the Russian throne.

ln this regard, Ivan IV acted against God's will several times: he attempted

initiaffy ta make his son a Polish (Le.. ,"Latin") king; 33 he forced ail of his san's

wives ta take the veil, thus preventing his son from fathering a successor ta the

throne. 34 Aff these actions by Ivan tampered with God's predetermined role for

Ivan Ivanavich.

Ivan not only kilfed the legitimate heir, but also kifled his cousin, Andrei

Staritskii and his family, who could have maintained the continuity of

succession. 35 Ivan abdicated an essential part of the tsars responsibifity - to

ensure that the country had an heïr to preserve the survival of the dynasty and

maintain stability in the state. As a legitimate tsar must come from the legitimate

bloodline, Ivan was guilty of severing the line and thus opening the door to the

interregnum. Ivan was guilty of pofiticaffy weakening his country. Byannihilating

his successors and dividing the land during the oprichnina, he caused division

among the people. Timofeyev quotes Christ's words: "vsiako tsarstvo,

razdel'sheesia na sia, ne mozhet stoiati " 36 ("Any tsardom divided against itself

cannot stand") [cf., Mark 3:24; Matt. 12:25]. In other words, Ivan himself

delivered his country into the hands of its enemies.

33 Vremennik, 19

34 Ibid., 20.
35 Ibid., 23·24.
36 Ibid., 12.



(

(

(

145

The chapter dedicated to Anastasia Romanovna,37 Ivan IV's first wife, is

particularly important. 8he is presented as a saintly woman who helped Ivan

during her Iifetime to lead an exemplary life. Ivan turned into a monster only

after her death. In evaluating the raie of Anastasia Romanovna as seen by

Timofeyev, Peter Rehder stated that she is the link between the legitimate

Riurikide line and the establishment of the new and legitimate Romanov

dynasty. 38 Demonstrating a Iink was crucial ta TimofeyevJs understanding of

monarchical succession. The election of Mikhail Romanov by the Zemskii Sobor

had not established him as the nrighteous" (pervosushchii) tsar. However, the

combination of his legitimate (sushchii ) roots highlighted by the bloodline

connection ta the old dynasty, and impecable moral qualities equated him, in

Timofeyev's eyes, with the "righteous" (pervosushchii ) tsars. One should not

forget that Boris Godunov was also elected by a representative Zemskii Sobor

and was al50 related ta Ivan's family. 39 Nevertheless, in Timofeyev's view (and

according ta many of his contemporaries) that legitimacy still did not make him a

"righteous" tsar. Boris came from a family of relatively low origins; unlike

Romanov, he lacked the blood connection ta the old boyar families, and most

of ail his moral deficiencies (such as his implication in the death of Dimitrii, or

overwhelming pride) made him an "unrighteous" tsar.

Rejecting Vasilii Shuiskii's right to be a tsar, Timofeyev uses such words

as "self-elected"(samoizbranen ), "self-willed" (samoizvolne ) and "self-crowned"

37 The newly eJected tsar Mikhail Romanov was the grandson of Anastasiia's brother Nikita
Romanov. In 1601 the Romanov family was crushed by Godunovs opala. Nikita Romanov was
the eldest of the brothers. His son Fedor was forced to become a monk, taking the name Filaret,
and his wife was forced to take the veil at the same time. The other Romanov brothers did not
survive the harsh Siberian exile.
38 P. Rehder, "Zum Vremennik des D'jaken Ivan Timofeyev," Die Welt der Slaven, 10
(1965) :123 • 143.
39 lrina, the wife of the last Riurik ,Fedor Ivanovich, was Boris' sister.
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(samovenechnik ), pointing to Shuiskii's accession to the throne by his own will,

without a proper election, and, even more importantly, without God's blessing. In

Timofeyev's eyes, Shuiskii's relationship ta the old boyar families, gave him

legitimacy but did not not help him ta qualify as a "righteous" tsar. What

qualifications, then, constitute a "righteous" monarch according to Timofeyev?

First and foremost it was bloodline succession; lacking this, the new tsar

must be elected by a genuinely representative Zemskii Sobor of old famifies

closely related to the previous dynasty. The "righteous" tsar must be of "true"

stock, and most of ail must possess high moral values which would enable him

to rule according ta God's will. This, indeed, would represent God's choice of

the new monarch. 40

Timofeyev's views are particularly complex in the description of the last

member of the Riurikide dynasty, Tsar Fedor. On the one hand, Fedor was a

pious monarch loved by his people and was clearly pleasing to Gad. On the

other hand. he was a monarch who willingly gave his power away to the

"undeserving slave", Boris. Fedor preferred the life of a monk to that of a tsar; he

chose personal salvation for himself, when his raie as tsar was to lead his

subjects to salvation:

MHoropa3HbcTBHSI H BCSl4eCKHX etlar KHnSl~ee B seMHblX
HenpHKtlaAcTBO BCSI cOBoKynHB , KynHo pe~H - seMHoe ~apcTBo H
KpacHoe MHpa cOBepLUeHe onlleBaB 1 oTTpSlce no ceee 1 na4e Bcex oora
npeAno4Te 1 peBHocTH10 B03peBHoBa no CBSlTblX 1 H3AaBHa 3aBHASI~eMY

40 1can agree to an extent with Rowland's assesment of Timofeyevs inability to provide coherent
political theory of legitimacy of the manarch. Rowland also points that "the ideas of legitimacy of
the authors of the Smuta tales are Gad-dependent. Once you remove the notion that Gad
choses the tsar, Vou are not left wth a coherent theory". 1believe that it is not entirely accurate.
Indeed, Timofeyev's dependence on God's choice is clear, but this choice is based on defined
moral standards. established by a Christian code of ethics long before Russians became
Christians. In other words, Timofeyev brought to the attention of Russians the Christian ideas
which were forgotten by them, or possibly, never established at ail (D.Rowland, "Muscovite
Political Attitudes as Reflected in Early Seventeenth-Century Tales About the Time of Troubles."
(Ph.D. diss., Yale University, 1976), 219-229.
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BnaCTonlO6~ypacy neCHoe BCSI ceoero BnaAbl4eCTBa OCTaBJ.1, ero >Ke
TO~ MHoro .neT B HestBneHHe cepAl..(a ABH>KeHHH, sceM >Ke 3HaeMO, e>Ke
TO s >KenarenbHe O>KHAaUJe xoreHHH. 41

In one word, he united aIl multifaced elements of the world and
totally rejected the earthly kingdom and pleasures of the world
and cast them off. He preferred Gad, eamestly imitating the
saints, and aIl the seductions of rus power he left to the slave,
who for many years in a secret impulse of his heart which was
known to everybody, was waiting for it with Iong-wished desire.

This apparently positive description of the monarch who renounced the world in

order to embrace God, 1 believe, has also very negative connotations. He,

Fedor, left "ail the seductions of his power ta the slave". There is a similarity

between TimofeyevJs choice of words to describe Fedor's act of rejecting earthly

powers for the heavenly kingdom (and thus giving the power of the monarch to

the "slave" Boris) and his choice of words ta describe Ivan's temporary rejection

of power in faveur of anether "slave", Simeon Bekbulatovich. Did both tsars

stripped themselves of the actual right to rule by these actions? If a monarch is

chesen by God, then he must rule his people, and by abdicating this power he

rejects his God-given role. In this case, it is unlikely that even the legitimate

monarch who rejects God's will is ta be considered a "righteous" tsar.

Clearly, scholars agree that the figure of Boris represented an

"unrighteous" tsar in ail respects.The passages devoted ta the description of

Boris' reign are generally the longest. One should not overlook the fact that

Timofeyev witnessed evants in Moscow during Boris' rule and as a rasult of his

closaness ta avants, was often able ta describe them more accurately. Without

a doubt, the chapters dedicated to Boris have more "factual" information than

any other of the chapters. Timofeyev does not spare criticism of Boris: as

41 Vremennik, 25-26.



(

«

(

148

"unrighteous" tsar he does not deserve the authors restraint. He is accused of a

multitude of sins: poisoning Ivan IV and Fedor, ordering the death of Dimitrii,

initiating the Moscow fires, causing the Tartar invasion, blasphemous

behaviour, and of a variety of imaginable and unimaginable vices. His main sin

was usurping the tsars power. Despite his superior administrative abilities, he

lacked moral qualities, for he came to power with the blood of tsarevich Dimitrii

on his hands, thus he could never be a "righteous" monarch.

Timofeyev mirrors contemporary writers in assessing Boris' guilt in the

violent death of Prince Dimitrii. He omits the actual details of the story of

Dimitrii's death (often described by other writers), preferring to concentrate on

Boris' responsibility for the death and his own condemnation of the tsar. It is not

surprising that Timofeyev accepts Boris' guilt without any doubt, as did the

chronicle writers of the time. Even later historians never questioned it seriously.

An image of ruthless power stayed with Boris and contributed ta the myth of the

pretender's rise against Boris as God's punishment for the death of an innocent

child.

ln his description of Dimitrii, Timofeyev, as did many of his

contemporaries, produced an image of a virtuous, peaceful, unonrancorous"

(nepamatozlobne ) child, which seems ta be far from the real Dimitrii as the

horrid boy as described by sorne observers. 42 He compares Dimitrii to the

Christ-child who fled with his mother from Bethlehem and Herod's persecution

(Matt. 2:13-16). In connection with Dimitrii, he repeatedly invokes the image of

Gleb as a young innocent man, struck down prematurely, at the same time

avoiding the name of his brother Boris, since it coincides with the first name of
42 See for example the descriptionof the young Dimitrii provided by GUes Fletcher in his Rude and
Barbarous Kingdom: Russia in the Accounts of Sixteenth Century English Voyagers. Ed. by
Lloyd E. Berry and Robert O. Crummey. (Madison, Wisc.: University of Wisconsin. 1968), 128­
129.
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Godunov.

Timofeyev's preoccupation with the meaning and significance of names

is particularly apparent in relation to Boris. According to Timofeyev, Boris was

Quilty of ordering paintings of icons in which his portrait emerged as an image

of the saintly Prince Boris alone without the presence of his brother Gleb. Tsar

Boris was Quilty of creating an ieon in which two brothers, inseparable even by

death, were separated by Boris' pride and lack of true faith:

...TOH 50 He pa3flY4H HX B >KJltBOTe Ha 3eMflJlt J HH>Ke no CMepTH Ha
He 5eCH. Tex CBSlTY 10 ABOH~Y He pa3flY4HMY 10 corOM J

4efloBeKoyroAHHUbi HKOHonHcaHbMH Ha A~Kax pa3flY4axy eAHHaro OT
APyraro; BSll1.\l1.\aro onHCYIOl1.\e .. SlKO n04HTaeMa MHSlXY .. na4e >Ke CHM
pa3Apa>KaeMa Ha HSI.. IOHHaro >Ke C CPOAHblM He cOBoKynflSlIO~e J SlKO
npe3HpaeMa OT cnflOTHaro cnpefiblBaHHSI Boo6pa>KeHIo1eM OTTopraxy. ~
4TO TSI>KKO 6e: Ha AUKax Banbl 06010 6paTY Boo5pa>KaTH ..
CBSlTOpO>KeHHarO cynpyra He pacnpSl3aSl J BeAe .. SlKO He UJapoBHaro 50
APyroMY He AOCTa YTBopeHHSl J HO HKOHOCTe>KaTeflet:1 Bepbl YMal1eHHe.
43

...and [He] had not separated them either in Hie on earth or in
death in heaven. This holy pair, not separated by God, were
separated from each other by the obsequious people during the
paintings of ieons on the boards. [They] depicted the older one, as
if eonsidering him a revered one, but most probably, irritating
him. [They] had not united the younger one with him, as if
disdainful of this image. And what is partieularly painful is that
the painting of both brothers on the boards as a pair of the holy
born, and not separating them from eaeh other, was hindered
not by the shortage of paint, but by the belittlement of faith of the
ones who ordered the ieans.

For Timofeyev it is one more detai! in his reflection of the evil figure of the tsar-

43 Vremennik, 61. (In her translation Derzhavina understands the last word on this quotation as
"umolenie very u sozidaiushchikh ikony" - "by the belittlement of the faith by ieon creators". f
believe that the word "ikonostezhatel' Il means "the one, who orders the icon", as "cbTsuKaTH"
means to obtain, to maintain, to give resources for the creation of something (see H. G. Lunt,
Concise Dictionary of Old Russian. 11th - 17th Centuries ( Munchen: Wilhelm Fink Verfag, 1970),
73.



•

(

150

usurper. At the same time, Timofeyev himself was not innocent in the omission

of the name of Boris (as it related to Godunov), when he points to one of the

martyred brothers:

nOCblnaercSi J.tM eA~H OT CBSlTOHMeHHblX oTeLlI CapcK~H M~TpOnOf1HT,

C HHM >Ke or CHHrf1HT S8nMO)l(a 6.naropoAeH BenM~1 H SI>Ke 0 HHX, Ha
Mecro} HAe*e Henop04Haro Mf1aAeH~a H CBSlTaSi Aywa ~apeBa or
6naroyxaHHaro reneCH ero HY>KHO pa3AenHcSI} HeBeAy~aSl 3f10e H
rpexa He n03HaBUJaSl} H HOBOMY4eHH4eCKaSi HenOBHHHSI KpOBb
H3f1HSlCSl 1 SlKO *e QBenSi APyraro H rne6a l caM06parHe 3aBHCTHe
H36HeHHblX 1 OB y60 paAH >KepTBbl} OB )l(e· ~apCTBHSI AellbMa} ~ OHH
y60 OT 6paTJ.tSl I ceH )l(e or pa6a. 44

He [Boris] sends one of the holy fathers, the Metropolitan of
Sarsk and together with him a very high-bom nobleman to the
place, where the holy soul of the prince, untouched by evil and
not acquainted with sin, was forcibly separated from his fragrant
body. [They were sent] to the place, where the blood of the new
martyr was spilled, as [the blood] of another Abel and of Gleb,
who were killed because of the envy of their own brothers, one
as a sacrifice, the other - on account of the tsardom. However,
they [ have received death] from their brothers, whereas this one
[received it] from the slave.

Timofeyev is 50 overcome by his aversion toward Boris, that at one point he

mentions that it is impossible to interpret the name of Boris as it is not written in

the church calendars ( sviattsy), ignoring the fact that it was the name of one of

the martyred brothers. 45

ln Timofeyev's eyes, one of Boris' real shortcomings as an Orthodox

monarch was his lack of education. Many of Boris' contemporaries stated that

he was illiterate, a point that Timofeyev seemingly confirms. At the root of many

of his vices is a lack of knowledge of the Scriptures and, as a result , his inability

ta understand the real truth.

44 Vremennik. 30.
45 Ibid., 28.
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OH ~e npeape CnOBeC cHny~ rnarOfieM~X 50rOM, nH He paaYMe,

OTH toAb, 50 5e CHM He HCKyceH Cbl ~ OT po~eHHSf 50 AO KOH~a

5YKBeHblx CTeab Y4eHbMH He CTpblBaSL ~ 4IOAO~ SlKO nepBblH TaKOB

~apb He KHHr04HH HaN 6b1CTb. 46

He disdained the power of words revealed by God or did not
understand them, because he was not skillful in antecedent, as
from his birth until his death he did not pass through the road of
leaming. It is a marvel, as it was the first time we had such an
illiterate tsar.

1believe that Timofeyev's indication of Boris' illiteracy should not be understood

literally. The words Timofeyev chose to describe Boris are ne razume (the one

who does not understand) and ne knigochii (the one who does not read books).

Thus, it is possible that Timofeyev indicates not Boris's illiteracy, but his lack of

understanding of God's ward as in his pride he never attempted ta read God's

book. His lack of divine knowledge and wisdom forced him ta commit the

gravest of errors - demanding that an oath ta his rule be given in the Church, in

direct contradiction to Christian doctrine:

He TOKMO B caMOM ~apCTBHH" HO H no rpaAOM TaKo~e CHSI KJ1S1TBa BO

cBSlTHnH~ax DbICTb. YA06ee 50 l4ePKOBbto OT KIlSlTBbl paapeUJHTHcSI

IlIOAeM, He~e B TOH KtlSlTBeHOIO BSlaaTHCSI yaolO. J:lll\e H He TY KnstfiH

OblXOM CSI, He TY >Ke tlH KllSlTBY 5blUJa eMY HCnOnHHtlH? ~ H>Ke OHOIQ

OT caMoro oeaYMHSI CBSlsaxoMCSI, 4HM B03MO>K~H HMaMbl OT Ta4ex ys

pa3peUlHTHCSI no pe4eHHOMY ~e: 'li KneHeTCSI ~epKoBb 10" KneHeTCSI H

~HBY~HM B HeH" H np04aSl? ••• J:l H~e B nonaTe TaKOBaSi KfiSlTBa

COTBOpHTH Obi, nH HHAe ~ OH He BOCXOTe y60 ~ na4e ~e naCKaTenH ero ~

Ha ce yra>KalOUV1H eMY~ nOHYAHUJa" Kpen~e TaMO OblTH K/lSlTBe

YCTaBHUJa~ - H no HHX" SlKO He Ha BCSlKOM MeCTe 50r H He BCIOAe

apHT ~ HH~e Be3Ae Cbl~~ HH>Ke SCSi o5beMneT ~ KaKO ~e H ropCTH 10

BelO cOAep~HT TBapb" HO MeCTOM onHcyeMa H COTBopHwa~ H>Ke

~epKOBH 10 eAHHO 10 TONY o6bHMaTHCSl. ~>Ke BCSI TBapb cera BMeCTHTH

He Mo~eT" He~e o5bSlTH ~ 50r 00 caM ce6e npeAetl ~ MeCTO ~ -

46 Vremennik, 56.
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DorOC110B~bl H3peKOUJa TaKO. 47

Not only in the tsar's city, but in the other cities this oath was
given in the churches. It wouId have been more appropriate
there to release people from the oath and not to bind them with
it. Would they not obey their oath even if it was not given [in the
church]? And we, who commited ourseIves because of our
madness, how can we release ourselves from thase bonds? As it
is sad: 1/and he who swears by the church, swears by the one who
dwells in it" [cf., Matt. 23:21}, and so on... This kind of oath one
can give in the chamber or in another place, but because he [i.e.
Boris] did not want to do it and because of the flatterers,
particularly obliging to him in this, he was forced to it. [They]
assured him that in there [the temple] the oath will be stronger.
This means that according to their view, Gad is not in every
place and He daes not see aU, He is not omnipresent and not all­
embracing and He does not hold aU creatures in the hollow of
His hand. They had limited Him by space, as if He is embraced
only within the Church. AIl creatures are not able either ta
contain Him or to comprehend Him, because Gad is in Himself
the limit and the place, - as was said by the theologians.

Timofeyev believes that Boris' blasphemous behaviour was dictated not

only by his lack of knowledge but also by the bad advice of people close to

him. 48 Boris, who was neither elected by God nor guided by Him, accepts

praise from the "obsequious" (ugodniki ), while the true monarch expects praise

only from God. 49 ln fact, both Ivan and Boris destroyed the moral harmony

between the tsar and the boyars, a harmony which had previously ruled the

country.

Timofeyevacknowledges Boris' natural intelligence but accuses him of

47 Vremennik, 70.

48 On the subject of advice see Daniel Rowland's article "The Problem of Advice in Moscovite
Tales about the Time of Troubles," Russian History 6 (1979): 259-283.
49 Boris' contemporaries understood the inherent weakness of an elected tsar. As a result, the
members of the Sobor, which elected Boris, stressed the fact that in the election of Boris they
had foreseen God's wish, thus the tact of the election became secondary and God's will in the rise
of Boris was tumed into a primary force. (See V. 1. Sawa , Moskovskie tsari i vizantiiskie vasilevsy
(Kharkov, 1901), 358-359).
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substituting reasen (razum) for God's truth, which eventually led him ta the

worst sin of ail - pride (gardast'). 50 Resson and Pride ruled Boris' actions

rather than obedience to God's will and faith in God's mercy. According ta the

Bible, pride is the gravest of ail human faults: "Pride 90es before destruction,

and a haughty spirit before a fall" [Provo 16:18]. Pride dictates ail of Boris'

actions. He builds churches in imitation of Solomon as if te compare himself ta

him. Even the creation of the patriarchy in Moscow, Timofeyev attributes ta

Boris' pride. 51 ln Timofeyev's eyes, Boris is like the tsar Nebuchadnezzar of

Babylon: according to Jeremiah, Babylon was destroyed because of the pride of

its king and the sins of its inhabitants. Moscow became a second Babylon, in

which the ruling monarchs were awash in sin, leading the city's inhabitants ta

ruine Moscow, like Babylon, destroyed (Jerusalem) Novgorod and was

punished by God. "As Babylon hath caused the slain of Israel ta faIl, 50 at

Babylon shall fall the slain of ail the earth" (Jerem. 51 :49). 52

At the same time, Timofeyev tries to assess Boris as fairly and as justly as

the circumstances allow. Guided by the concept that Boris is not a "righteous"

tsar, and thus not being limited by any restrictions of respect which must be

given ta the "righteous" monarch 53, Timofeyev is extremely candid in his

descriptions. He emphasizes sorne of Boris' good qualities. The usurper took

care of Rus', fought drunkenness, the abuse of power, corruption and other bad

50 Vremennik, 57-58.
51 Ibid., 64-65. Establishment of the patriarchy in Moscow was in a sense an affront to the Church
of Novgorod, as the prelates of Novgorod were traditionally accepted as being equal in rank to the
Moscow Metropolitan.
52 Ibid., 64.

53 See Timofeyev's statement about restrictions imposed on the writer in describing the righteous
tsar (Ibid., 17).
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habits. 54 According to Timofeyev, Boris is the most intelligent of those who

rul~d Russia, but in Timofeyev's view this intelligence in Boris is directly related

to pride and glorification of his own name. Above ail it does not diminish the

stain of his having no right to the throne: he is the tsar-usurper, the tsar­

impostor, the tsar not selected by Gad.

ln describing Tsar Shuiskii, Timofeyev probably cornes closest ta stating

the actual qualifications for a true monarch and the requirements of the throne.

He stresses Vasilii Shuiskii's negative points and cames to the conclusion that

he was not acceptable as a "righteous" tsar. Vasilii was a "self-elected"

(samoizbranne ) tsar, who ruled by inclination, without recognition from his

people, and who lived an impious lite, governed not by God's commandments

but by those of devil. 55 He was "beast like" (skotolepen ) in his drunkenness

and fornication, and drowned his country in the blood of innocent people. Most

of ail, he was not brought to power by the will of God but through his own

manipulations. Even if he was related by blood to the "initially ruling"

(pervoderzhavneishii) tsars, this did not make Shuiskii a "righteous" sovereign.

Timofeyev eventually concludes that Shuiskii also ruled his people as a

tormentor rather than as a tsar:

Cero paAH He MOl1\H ero Hape~H no HCTHHHe l...\apSl, aaHe MY4HTeJ1bCKH
npaBSI~a BllaCTb, He>Ke l...\apCKH. CYAH eMY, 60>Ke, no AelleM ere! 56

As a result of it one cannat caU him truly a tsar, as his way of rule
was more that of a tormentor, rather than of a tsar. God will
judge him for his deeds.

54 ln his article Peter Rehder stated that Timofeyev distinguished between Boris the regent and
Boris the tsar; while ail good deeds were those of the regent, as soon as Boris usurped the power
of the tsar, Timofeyev's perception of him changes (P. Rehder, "Zum Vremennik des D'jaken Ivan
Timofeyev").
55 Vremennik, 101-102.
56 Ibid., 102.
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This is clearly reminiscent of Volotskii's statement conceming tsar-tormentors,

who lacked the right ta rule because they lacked the essential moral

qualifications of God's predestined monarch. 57

The question arises as ta whether Timofeyev drew any distinction

between, on the one hand, Ivan and Fedor, and on the other hand, Boris, the

First Pretender and Shuiskii. One should not confuse the legitimate right of an

heir to ascend ta the throne with his moral right to rule his subjects. In ail

fairness, ail these tsars with the exception of the False Dimitrii, came ta power

by legitimate means yet whereas both Ivan IV and Fedor were tsars by birth,

Boris and Shuiskii were elected by the Zemskii Sabor. In Timofeyev's eyes,

does any of this separate the hereditary (Ivan and Fedor) from the elected (Boris

and Shuiskii)? 1 believe that Timofeyev stated initially that ail four started as

legitimate (sushchii) tsars (one can certainly debate the differences between

the hereditary and elected tsar), but ail of them lost their right ta rule and to be

"righteous" (pervasushchii) tsars by their moral digressions. According ta

Timofeyev this is what separates the elected tsars Boris Godunov and Vasilii

Shuiskii from the newly-elected tsar Mikhail Romanov. He succeeded in

becoming God's chosen monarch where they had failed. This is why Timofeyev

does not hesitate in his criticism of ail these tsars, as the "unrighteous" ones had

not deserved his restraint. The only hesitation could be noticed in Timofeyev's

description of the tsar-monk Fedor. One can feel the author's natural sympathy

for Fedor, but he hardly represented a "righteous" tsar in Timofeyev's view. He

became a virtual monk during his lifetime 58, and transferred his powers to the

"slave" Boris, thus abdicating as tsar and true leader of his people.

57 See losif Volotskii, Prosvetitel' (Kazan' r 1855), 324-325.
58 Muscovite princes (and after them the tsars), were traditionally tonsured just before their death
so that they could become saints afterwards. This tradition was broken with Tsar Alexis.
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According to Timofeyev, the "righteous" tsars were badly represented on

Russian sail after 1492. Bath hereditary and elected rulers brought the country

ta the verge of disaster, a tact of which Timofeyev is keenly aware. His blame

falls clearly on the tsars and the people of Russia. Timofeyev is reasanably

cautious in his statements, as it is not for the people to judge the tsar-tormentar,

but for Gad. Again, Timofeyev proelaims that he does not approve of the

nezverzhenie beschestnoe (unlawful overthrow) of the "unrighteous" tsars.

Timofeyev believes that the indignities Tsar Shuiskii suffered from the Polish

army refleet on the dignity of the Russian erown and the holy office of the tsar.

Clearly expressing his own distaste for Shuiskii's personality, Timofeyev is

careful ta point out that Shuiskii himself is unimportant and his actions are

punishable by Gad. However, the events of the Time of Troubles imposed an

indignity on the monarchy and tainted the throne. The various "unrighteous"

tsars disgraced the concept of a holy Christian kingdom, created by Gad, but nat

the throne itself or the holy image of the tsar:

Ho ~TO ofipblAa 10 nepBee: caMaro nH L,tapSi J nH UaPCTBHSI ero? HY>KAa
50 H 060HX J a L\aplOlO~eM H MeCTe ero J B cpeAY npHBecTH nJla4b J HO
HH eAHHOMY >Ke 6e3 APyraro J SfKO HH AYUJH MOl1.\HO 6e oe3 Tella B
BHAHMeM COAep>KaTHCSl J HH*e Teny KpOMe Aywa B COCTaBlleHHH
ABH 3aTHCSI. YBblH J L\ap 10 BeH4eHOC4e POCHHCKaro Bcera
60rOll106e3Haro >Kpe6HIO no 611ar04eCTHH J OAYUJeBlleHHblH no BceMY
06pa3Y 60>KHIO BnaCTHIO H CTpaXOM J 60ronOCTaBlleHblH HaM BO Bce.-:ï
*H3HH BO YTBep*eHHe H ynpaBlleHHe o6l1.\e Hawe J H por scea
KpenOCTH HaweSf J H *e311 naCTblpCTBa J H onHpaHHe cosepUJeHaro a
Bcex 3acTynneHHSI! Qll\e 0 HeM H>Ke 6eC4eCTHe HeKoe B CllO>KeHHH ceM
peKOXOM HerAe J OT Aen ero TBOpHMO HM ~TO 6e3MeCTHO J HO TaMO
snpaBAY HenOA06Hoe Toro eAHHoro H3BeU4aHo J 3Ae >Ke B peCHOTY
nOAofiHO >KanOCTHoe CllOBeCbl H nOllO*HTH 0 TOM >Ke. 59

But what must 1 moum first: the tsar himself or his tsardom?

59 Vremennik t 106-107.
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One must share equally in the mouming of both: the tsar and his
place, but one cannat mourn only for one, for as the soul cannat
be maintained in the sighted [world] without the body, in the
same way the body cannot move without the sou!. Alas! The tsar,
who wears the crown of the Russian tsardom beloved by God, the
tsar, who is endowed with power and esteem in God's image, the
tsar who is placed by God for our common rule and strength, the
tsar who is our knight, our leader and support in total protection
for aIl! If we stated something dishonourable about him
somewhere in this writing, something indecent which he
allowed himself, then this only points ta the truly indecorous,
peculiar only ta him alone, and we should here express sympathy
for him.

For Timofeyev, the tsar is a martal man capable of mistakes and injustices, but

this does not by any means diminish the divine power of a '-righteous" monarch

or the institution of the monarchy, established in the image of God. On this basis

he stated that:

Ho a~e OH nOBHHeH KOHM B c.nO)f(eHHlo1 rpecex, npecron >Ke Mecra 0
Bcex Henop04eH Cbl, 4lo1cro 60 or rpex AOCTOSlHHe 6e; eAlo1HoMY >Ke
rope C06na)f(HSlIO~eMYcSI" H)f(e Ha npeCTone CBSlTOCTlo1 He B nenory
ceA~U4eMY. 60

Nevertheless even if he [the tsar] is in sorne way guilty of sins,
his place [the throne] is free of vice, as it is pure; the punishment
is only deserved by the tempter, who uncomely sits on the holy
throne.

Timoteyev disapproves strongly of any attempt on the part of the people ta

depose even an "unrighteous" tsar, as the people cannot take the power to

judge and punish into their own hands; the power of judgement and the

administration of punishment is God's alone. 61

This brings us ta the last reason for God's anger: the people, by taking

60 Vremennik,107.
61 Ibid.,108.
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the law into their own hands, in their attempt to judge and absolve, angered

God, who in tum severely punished them. He started the fires of Smuta and

only He would stop them. 62 Only God can restore peace in the kingdom and

bring his people back to the righteous days of Adam. The story of Adam and Eve

is the culmination of Timofeyev's thoughts: history repeats itself. In the

beginning Adam and Eve sinned and through their own pride, poor judgement

and bad advice, succumbed to the devil's temptations and were forced out of

Paradise. Over time God forgave his people (the Russians) and restored his

support and blessing. Near the end of the world (1492), the pride of the Russian

people and their tsars made them retum to their sinful behaviour and take upon

themselves the rights which are only God's.

~ SlKO>Ke ~AaMoBH npe>KAe npecTynlleHHSI eMY AHBHH 8CH DblUJa

caMonoKopHH 0 BceM" cH~e" ceMY nOAOOHe" BO BpeMeHax nOCtleAHHX H

HaUJa caMOAep>KaBHHH BO CBOHX Aep>KaBaX OOtlaAaxy HaMH BceMH" OT

BeKa paObl CBOHMH.I AOHAe>Ke OHH caMH Aep>KaxycSl nOBetleHH~"

AaHblX DorOM" erAa K HeMY He y eU4e BKOHeL( corpeUJHUJa. 63

And in the same way as before the transgressions, aIl wild
animaIs in everything were obedient to Adam, our autocrats in
their states in the recent years possessed us, their etemal slaves. It
alliasted as long as they themselves were obedient toward God's
commands, until they themselves had not absolutely sinned
before mm.

They ignored previously established traditions and brought upon themselves

the wrath of God once again. But God is always merciful to his people, and after

punishing them, eventually leads his people back to resurrection:

... BHe3anHYlO H HeH3pe4eHHYlO MHtlOCTb flO>KHIO nOtlY4HBUJe" paooTbl

OHex H3flaBtlbUJecSi MatleMH OCTaHL(bl fllOAHÇf.l OflOllKUJHXCSI

BoopY>KeHHeM B TpHCTaTHY 10 KpenocTb ApeBHSlro paToDopcTBa" H>Ke a

62 Vremennik, 1Da.
63 Ibid., 109.
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4lapaoHe J j.It SlKO 3MHeB J rHe3ASlll.\j.ltXCSI H Cj.ltnSllL\HX Ha Hbl rHeBOM J

OTBHYTPb IOAY ~apCTBHSI DO>KHe MaHOBeHHe 4pe3 HaAe>KAY BHe3anHY
BceKopeHHO H3PHHYJ 4eflOBeKOflIODHO >Ke H 3aeTynHTeflbHO na4e >Ke J

SlKO OT MepTBblX BTopoe naKH O>Kj.ltBOTBOpHB... 64

... we received God's sudden and inexplicable grace by deliverance
from this slavery with the help of the small remnants of the
people, who armed themselves and clothed themselves in the
thrice-repeated strength of the ancient fight against the pharaoh.
[1 will state] how the snakes who had built their nests in our land
and who were hissing at us with anger were suddenly eradicated
and expelled from ail the places in the tsardom by God's nod, and
even more by his philanthropie intercession [for which was] our
hope. [They were] suddenly thrown out with aH roots, and as if
we were for a second time brought to life. 65

According to Timofeyev, God's mercy and the coming days of tranquillity

were represented by the election of Mikhail Romanov and later on by the

election of his father Filaret as Patriarch of Russia. Thus, Mikhail Romanov is

described by Timofeyev as the first "righteous" monarch in a long succession of

"unrighteousn ones. Not only will Mikhail be able to restore dignity ta the tsars

office, but he will also be able te restere its previeus purity. Together with his

father, Patriarch Filaret, he forrned a partnership, which reestablished a union

between imperium and sacerdotium. The Romanov family (father and son)

eventually brought harmony to the country and its people:

Ao Hs6paHHSI >Ke HOBo~apeHH~ 60roM BOSABH>KeHHarO B HacneAHe
u.apeKa OT pOAa B pOAbl rocYAapSi ~apSl H BeIlHKoro KHSISSI MHXaHJ1a
cneAopoBH4a Beea PYCHH H AO B03BpalL\eHHSI OT flHTBbl naKH Ha Pyeb
TaKO>Kb 60roM AaHHaro OHaro ynpaBHTeIl~J 6nararo ero roeYAapeaa
no nIlOTH OTL\a J BeIlHKoro rocYAapSl eBSlTe~UJero naTpHapxa

64 Vremennik, 165.
65 See Psalm 37 : "Be still before the Lord, and wait patiently for him; do not fret over those who
prosper over those who carry out evil devices" [Ps. 37:7]; "Our steps are made firm by the Lord,
when he delights in our way; though we stumble , we shall not fall headlong, for the Lord holds us
by the hand" [Ps. 37:23-24] and "The salvation of the righteous is from the Lord; he is their refuge
in the time of trouble" [Ps. 37:39]
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QlJ.t.napeTa HTKJ.tTH4a MOCKOSCKOrO H scea PYCHH, TorAa 6~lJJe TaKaSa
aeMJ1S1 HaUJa no npHT4aM AseMa, SlKO SAOS8 He~eH J H>Ke no MY>Ke
ocTaeMe ynoAo6.n~eMa J.t csoeaeMHblMJ.t pa6bl paaOpHTeJ1bHO
o6J1aAaeMa J.t paaTaKaeMa H SlKO no >Kpe6J.tOM paaAeJ1S1eMa J TeM 60 OT
60ra CMoTpHTe.nbHo HaKaayeMa J e>Ke J.t 6b1CTb. 66

Untii the election of the tsar, newly ascended to the throne, who
was elected by God from generation to generation as a successor
and our sovereign Tsar and Grand Prince of aIl Rus' Mikhail
Fedorovich, and until the retum from Lithuania to Rus' of the
ruler who was aiso given ta us by God, the father of our kind
sovereign, the holy Patriarch Filaret Nikitich of Moscow and aIl
Russia, our land resembled the following two pritcha. [It
describes] as a widow who was left by her husband, who is in the
power of her own slaves, and who is ruined and an broken up
and divided as if by a draw. 5he is punished in this way
according to God's judgement.

We can outline severai elements which, in Timofeyev's view, could have

made Mikhail Romanov a "righteous" tsar. The new tsars youth (he was only

sixteen) insulated him from the negative aspects of Smuta events, he was not

tainted by scandais associated with the different factions. One should not

overlook the existing blood link between the Romanov and the old Riurikide

dynasty, and the mast important tact in Timofeyev's acceptance of Mikhail

Romanov was the necessity to produce a "righteous" tsar at the beginning of the

new dynasty. Timofeyev created a distinctive formula of Smuta : the succession

of the "unrighteous" tsars by their immoral behaviour devastated the country and

brought upon it the events of the Time of Troubles. With the election of the new

monarch the process was completed, thus the Lord's punishment has taken

place and an eventual renewal must oeeur. Timofeyev cites Psalm 89:

"voznesokh izbrannago ot Iiudii moikh" 67 "1 have exalted one chosen from the

people" [Psalm 89 : 19] emphasizing the mest outstanding element in Mikhail's
66 Vremennik , 155.
67Ibid., 165.
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election - he was not elected merely by the Zemskii Sobor but by God himself

who had chosen Mikhail from His people. This statement immediately sets apart

the election of Mikhail Romanov trom the elections of Boris and Shuiskii. For

Timofeyev, the new tsar Mikhail is the "righteous" monarch, the saviour of holy

Russia:

...COO>KHBl1S1THCSI nOBel1e H611arocTpoHHO sanoBeAa B nepeylO llenory
H Kpacory o6ne~HcSl, SlKO B PH3Y, npeAyroTOBf1S1st CI1Y3e ceoeMY
AocroSlHH8, e8nHKoMY rocYAaplO l..\aplO H a8JlHKoMY KHSl310 MHxaHny
~eAopo8H4Y Beee PYCHH, AeaHAOB rI1arOll Ba ncanMe HcnonHSlSI,
HAe>Ke p84ecSI: "B03Hecox H30paHHoro or nlOAHH MOHX ", H SlKO >Ke
I=lAaMY npe>KAe erOBa COTBopeHbst BCSI, SI>ke nOA HeoeceM,
npeAycrpoH, CHl..\e H HaUJeMY enaAbl~e H 6naroAeTeflIO M~xaltlny

l..\apeBH BenepOCH~CKoe ~apCTBHe, npeABapl-iB, BCeAep>KaBHY
epY4H...68

...and God ordered us to rise again and to clothe ourselves in our
former splendour and beauty as if in the chasuble. [This was] in
preparation of the prophecy for His servant, the Great Tsar and
Great Prince Mikhail Fedorovich of aIl Russia and in the
fulfillement of the wards of David's Psalm, where it is said: "I
have exalted one chosen out of my people" [cf., Ps. 89:19]. And as
before His creation had given ta Adam everything which is
under the heavens, in the same way, He handed ta our ruler
and saviaur Tsar Mikhail the Great Russian tsardom.

It is possible that Timofeyev's preoccupation with the meaning of given names

played sorne role in his acceptance of the new tsar. To him the new tsar could

have been a new Archangel Michael who appeared to save his people from

inevitable demise.

One other point should be made: between 1598 and 1613 the country

suffered tremendously, and chaos was widespread. After numerous peasant

uprisings the boyar estates were in a state of collapse, countless cities were in

ruins, and Novgorod remained occupied by the Swedish army. Moscow had still

68 Vremennik, 165.
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not recovered from the Polish invasion, and famine was devastating parts of the

land. Furthermore, numerous pretenders were emerging ail over the country,

drawing support from peasants, Cossacks and even sorne members of the

gentry. The need for a strong central government was evident. We may

speculate on the many reasons for the election of Mikhail Romanov, but it is

apparent that the country was ready for a new tsar and a new dynasty. This

could have not escaped such a capable bureaucrat as Tirnofeyev.

1n his acceptance of the new dynasty, Timofeyev chose ta ignore the

truth about Fedor Romanov, as it is hard ta believe that he was unaware of the

dubious role played by the future Patriarch Filarat during the Polish occupation.

Filarat had been made Metropolitan of Rostov by the First Pretender. He had

served as Patriarch in the Second Pretender's camp until 1610 and he was a

supporter of the candidacy of the Polish Prince Wladyslaw. Ha also led the

delegation ta the Polish King Sigismund III to request that the king allow his son

ta become Tsar of Russia. It is interesting that Timofeyev talks with indignation

about collaborators in Novgorod but ignores Filaret's role during the occupation

of Moscow and his collaboration with bath Pretenders and the Polish

authorities. Evidently, the times were such that some individual flaws had to be

forgotten in the name of the new common good, and that Timofeyev realized this

need. Since he came ta acknowledge the fact that bath Romanovs were brought

forward by Gad and chosen ta save his people and ta guide them ta salvation,

Timofeyev accepted them without reservation. As mentioned before, this

acceptance was essential for his formula of Smuta avants.

Father and son were mentioned together as the men who saved Russia

from its widow-fike state. The Parables (Pritchi) [pp. 155-168, fols. 288 r.-312

r.l, which describe the state without the tsar as a widow, most likely were
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inspired by the famous writing of Maxim Grek, "The Tale of the monk Maxim

Grek, in which he extensively states with piety the moods and excesses of the

tsars and the powers-that-be of the last ruler" (Inoka Maksima Greka slovo,

prostranne izlagaiushcheia, s zhalost'iu, nastroeniia i bezchiniia tsarei i vlastei

posledniago zhitiia ). Maxim Grek describes the state as a widow, pillaged by

unscrupulous rulers and bad advisors alike.Timofeyev's state is a widow torn

apart by slaves who pretended ta be the tsars. According to Maxim, a good tsar

was one who was willing to consider the advice of properly-chosen advisors:

members of the old boyar families, who traditionally participated in the

administration of power. Timofeyev creates an image based on Maxim's idea:

without the father figure of the tsar as head of the household (the country),

slaves are eneouraged to usurp the throne. For Timofeyev a strong monarchy is

absolutely necessary ta maintain the sovereignty of the country; but this is only

possible under "righteous" tsars, for "unrighteous" ones - pretenders - can only

bring about its destruction. l'Righteous" tsars must follow the advice of

"righteous" advisors; then the tsar's subjects will willingly accept this well­

established state. But when the autocratie power is at its lowest, slaves (Boris,

Shuiskii and both Pretenders) become impatient and begin tearing the country

apart.

This brings up the issue of pretenders. The "temporary" powers of the

last Riurikide tsars paved the road in Russia for the development of the

phenomenon of pretenders on a very large scale. After 1598, rumours about
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pretenders started to penetrate Russian Iife on a regular basis.69 Boris Godunov

was certainly perceived by the upper strata of society as an unlawful tsar, a

perception based on different kinds of reasoning among upper and lower strata.

From the boyars' point of view, Boris was an undesirable monarch and upstart

who dared to maintain a policy of centralized power, one they definitely

opposed. In fact, Godunov maintained the policies of Ivan IV without the cruelty

of Ivan's rule, in an attempt to concentrate authority in the hands of the monarch.

His notorious severity was mainly directed against the opposition of noble

families, but did not touch the population at large, particularly the peasants and

lower classes. Initially they accepted him as a "good" tsar and as their protector

from landowners.

The concept of a "good" tsar (tsar-saviour), a tsar-protecter from the

ruthless boyars was quite strong among Russian peasants. Initially, Boris

Godunov had strong support from the lower classes, mainly because he

maintained Ivan's policy towards the boyars. Boris' popularity diminished

ameng the peasants as a result of economic problems and a famine caused by

three years of erop failure and, to sorne degree, as a result of a propaganda

eampaign conducted by the opposition. Shuiskii began his career as tsar with

negligible support within Moscow and the provinces, and was only put on the

throne by politieal manipulations after the violent death of the First Pretender,

who had strong support among the diverse population.

69 Philip Longworth calculated that there were at least twenty-three pretenders in the
seventeenth century and no fewer than forty-four during the eighteenth century. He believed
that this number must be regarded as a minimum. (P. Longworth, "The Pretender Phenomena in
Eighteenth Century Russia," Past &Present 66 (February 1975) : 61-83. Longworth noticed a
certain characteristic development in the Russian notion of pretenders, which was based on the
deeply-rooted Russian belief in the just tsar. When belief in the just monarch was shattered, two
possibilities were accepted: that the tsar had fallen under the spell of evil advisors and boyars, who
owned land and naturally were perceived as negative, or that the tsar who was on the throne could
not be the real one.
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This established in sorne way two types of pretenders: duly-efected

monarchs who facked the hereditary right ta rule (Godunov and Shuiskii); and

seff-made tsars, who proclaimed themselves tsars and played the role as long

as their luck held (First Pretender Otrep'ev and Second Pretender Tushinskii

Var). 70 B. A. Uspenskii defined the situation as follows:

ln the absence of any clear criteria which will allow us ta distinguish
a genuine tsar tram a non-genuine one, the pretender, to sorne
degree, believed in his destiny, in his exclusiveness. Indicative in
this sense is the tact that the most striking pretenders - False
Dimitrii and Pugachev - only appeared when a natural succession
to the throne broke down and the one who actually occupied the
tsars throne may, in essence, be interpreted as a pretender. 71

Uspenskii ascribed the whole phenomenon of pretenders to the tradition,

well-established in Russia by the seventeenth century, of play-acting of the tsar

(igra v tsaria ), when people dressed as tsars and performed ceremonies

attributed ta the monarch. The game was well-known and popular among the

people, even though it was strictly forbidden by the church and by the

government; however Uspenskii emphasized that this game was also played

by the tsars themselves: Ivan IV and Simeon Bekbufatovich, Peter 1and F. lu.

Romadanovskii. In this respect it is clear that Ivan started the game by

appointing Simeon Bekbulatovich as tsar to the throne. According to Timofeyev,

Ivan:

CHM CMSlTe n fOAH SCSI, H npeA nHL\eM CH BMeCTO ce6e, KpOMe CblHa

CBoeSi KpOBe, OT H3MaHnT HHaro HeKoero sepHa l\apSi Ha BpeMSI

nOCTaBJ1b, ce6e *e pa6onenHo CMHpH, H MaJ1Y~ CH 4aCTb HMeHHSI

AOCTOSlHHSI OCTaBJ1b, nOMane naKH Bce BocnpHSlT, - TaKO 60*HHMH

70 Much the same picture can be drawn in regard to the eighteenth century, when Catherine the
Great, who was nct a Romanov and in essence usurped the power of her husband Peter by force,
was plagued by Pugachev's revoit, in which he claimed to be Tsar Peter III.
71 8. Uspenskii, "Tsar' i samozvanets: samozvanchestvo v Rossii kak kul'turno-istoricheskii
fenomen, ft in Khudozhwstvennyi iazyk srednevekov'ia. (Moskva: Nauka, 1982), 206.
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fllOAbMH J-frpaSi. 72

With this action he confused his people. [He], instead of himself
and bypassing his consanguineous son, brought forward an
Ismailite. He temporarily placed him as another true tsar, and
humbled himself as a slave, and left for himself only a small part
of his domain, but soon he repossessed aIl again - in this way he
played with God's people.

Timofeyev's choice of words in this description is careful and precise:

people were thrown into confusion; Ivan tampered with a well-established

pattern of passing power trom the father ta the eldest son; he placed an

"Ismailaite" ( Le., a Muslim) on the throne, who could not be an Orthodox

monarch. Ivan gave himself the raie of slave, which is in direct opposition ta the

tsar's; and he "played" with his people. Ivan's actions established a pattern for

the game by pretenders and were at the root of the pretender phenomenon. By

establishing the precedent of the game in the highest office, and by making the

imitation of a divine essence of the tsar acceptable, he voluntarily gave up his

God-given role as monarch and destroyed the sanctity of the tsar's throne. In

fact, he became his own pretender and in this way Ivan paved the way for the

future pretender False Dimitrii.73 By destroying the natural arder of events, Ivan

created an atmosphere which made it possible for ail the following pretenders to

flourish. He becama an antecedent of the Antichrist.

The arrivai of the First Pretender is described by Timofeyev in apocalyptic

terms. Grigorii Otrep'ev, the Falsa Dimitrii, abandoned the raie of a monk,

chosen for him by Gad, to usurp the raie of the tsar, and thus sold his soul to the

devil (represented in Timofeyev's writings by the Polish Catholic king) to

achieva his goal. Timofeyev's description of Marina Mniszech's arrivai in

72 Vremennik . 12.
73 Ibid., 12
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Moscow is designed as a replay of the Chapter of Revelations: Marina is the

godless wife from Revelations:

6oronpoTHBHO, o6a4e BceYKpaweHe 60 Ta B ~apcK~X nenOTax, ~KO

~apH~a, KoneCHH4HO ~apaOHH~KH c OT~eM C~ 8 ~apCKH~ rpaA
npHBeAec~, orHenoAo6HO >Ke epeCH ~pOCTHIO, He ~KO ~aplo1~a, HO
4eflOBeKoo6pa3Ha~ acnHAa, Ha XpHCTH~HCTBO rp~AY~H, Ablwa,
nOAofiHe, ~Ko~e H>Ke a ~eHax Ba OTKpOBeHHH 50rOCflOBa ne>KHT:
eAHHa eAHHY, He4HCTHBa 6nar04eCTHBY XOT~ nOTonHTH 10130 YCT
BOAOIO. Ho yoo eXHAHa CH~ a~e 101 He BOAOIO, ~KO >Ke Tai HO POCH~

BC~, MHp Haw KpOB~1O OT He~ nOTonneH 6blCTb, KTO He BeCTb? 74

5he was brought in like a Pharaoh, together with her father in a
chariot, into the regal city against God's will as a tsarina. 5he
was in regal attire and regal decoration. However, on her way
she was breathing out fire like a rage of heresy, she was coming
to the Christians not as a tsarina but as an human-like viper,
similar to the wife mentioned in the Theologian's Revelations:
"one another, the godless one wants to drown the pious one by
the water from her mouth" [cf., Rev. 12:16]. But this viper will
drown aU Russia, our world, not in water but in blood. Who
does not know that? 75

For Timofeyev, Marina was "the mother of whores", whose marriage to the

Pretender could never be valid; he was a monk who had violated his vows ta

Gad, and discarded his monk's habit for the robes of the tsar. He married

Marina, a Catholic, in the Orthodox church, and they were married by a

Patriarch whose title was invalid, for he accepted the patriarchy without any right

ta it. As a result, the union between them was nothing more than the "impurities

of fornication." With the arrivai of the False Dimitrii and Marina Mniszech, the

Antichrist materializes in full force. Later avants ara no more than a retribution
74 Vremennik, 87.
75 One can compare these lines with the corresponding Iines of Revelations: The woman was
clothed in purple and scarlet. and adomed with gold and jewels and pearls, holding in her hand a
golden cup full of abominations and impurities of her fornication; and on her forehead was written
a name, a mystery: "Babylon the graat, mother of whores and of the earth's abomination." And 1
saw that the woman was drunk with the blood of the saints and the blood of the witnesses of
Jesus. [Rev. 17:4-6].
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upon those Russian people who willingly accepted the Antichrist.

ln relation to the First Pretender, it is important to consider a chapter

called the Parable About the Tsars Son... ( Pritcha 0 tsarskom syne ) [pp.

98-100, fols. 188 r.- 191 v.l. The origins of the Pritcha and Timofeyev's use of it

in the chapter describing the First Pretender have puzzled many scholars. It tells

the story of a tsar's son, who during a severe iIIness became a monk. When he

recovered from his iIIness he entered the monastery to live the Iife of a monk,

but eventually, attracted by wordly pleasures, gave up his habit, and, not being

able to remain in his country, left for new lands. There, without ravealing his trua

identity, he went into the service of a nobleman. After the death of his master, he

married his master's widow. During the part of the marriage ceremony that

required attendance at the bathhouse (baniia ), a miracle occurs - his deception

is uncovered, he confesses his crimes against God and in front of the terrified

people his head vanishes and then his entire body melts away.

If this story was created by Timofeyev as a parallel to the Iife of the False

Dimitrii, sorne parts of it are hard ta explain. Timoteyev clearly believed that

Dimitrii was the impostor Grishka Otrep'ev. It is true that both the hero of the

Pritcha and Otrep'ev broke their monastic vows; nonetheless, Otrep'ev was

certainly not the tsars son. The issue becomes even more confusing when one

looks into the roots of the Pritcha . Polosin suggested that it was not an original

work of Timofeyev and, was probably copied tram sorne unknown source. 76

This idea was supported by Derzhavina, 77 but only Solodkin, in his work on

Timofeyev, declared that Timoteyev included in his Vremennik a tale weil

known in the seventeenth and eighteenth centuries, named the Terrifying Tale

76 1.1. Polosin, Sotsial'no politicheskaia istoriia Rossii XVI- nachala XVII v. (Moskva, 1963), 276.
n Derzhavina. "Istoricheskii i geograficheskii kommentarii'," Vremennik, 492.
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About a Young Man, Dressed in Monk's Habit, and About His Downfall

(Poves!' zelo strashnu 0 nekaem iunoshe, oblechennim vo inocheskii obraz i

paki poverzhe ) [hereafter Paves!'). 78

E.K. Romadanovskaia was able to analyze seventeen testimonies of the

Pavest' and in her article she presented what she considered to be, the version

closest to Timofeyev's text. According to both Solodkin and Romadanovskaia,

the Pavest' was included in Vremennik mostly in its original form with minimal

changes. The most important difference between the Povest' and the Pritcha is

the fact that whereas in the Pavest' the hero is a young man who belongs to the

tsars court, in the Pritcha he is the tsars son. In his analysis of the Pritcha ,

Polosin proclaimed that Timofeyev, at least momentarily, entertained the notion

that the False Dimitrii was indeed the real son of Ivan IV.79 From

Romadanovskaia's statement it is not clear if she shared Polosin's views; she

does argue, however, that Pritcha helps in dating the Vremennik as "it is

doubtful that the author would allow himself ta write about abuse toward the

tsars closest relative after the retum to Moscow of the royal monk, ''the second

tsar", Filaref'. 80

1 believe that the issue here is not the dating of Vremennik (as other

parts of the text could give us more conclusive evidence), but why Timofeyev

chose not only ta include the Paves!' in his own work but also ta change sorne

elements of it. Indeed, did he even for a moment entertain the idea that the

False Dimitrii was the real son of Ivan IV, as Polosin stated? An analysis of the

78 This tirst statement appeared in Solodkin's dissertation, and as 1have had no access to it, 1am
forced to rely on the information provided by E.K. Romadanovskaia in her recent article "Ob odnoi
Iiteratumoi paralleli k Vremenniku Ivana Timofeyeva, ft Trudy Otdela Drevnerusskoi Literatury 48
(1993) : 292.
79 Polosin, Sotsial'no politicheskaia istoriia Rossi;. 314.

80 Romadanovskaia "Ob Odnoi Iiteratumoi paralleli," 294.
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text of Vremennik certainly does not support this idea. On the contrary, it totally

contradicts Timofeyev's belief in the absurdity of the Pretender's claim.

1believe that the change of the Pavest' story was produced by Timofeyev

in order to emphasize the fundamental idea of his entire work that the

transgressions of the Russian tsars and Russian society were the underlying

causes of Smuta, and that these transgressions would inevitably produce

justifiable retribution. The False Dimitrii's principal offence lay not just in

emuJating the tsar, but even more, in breach of his monastic vows. Even if he

was the real Dimitrii, the real tsar, he had given up worldly pursuits by becoming

a monk and could never be a tsar. Thus, 1 believe, by changing the original

Paves!' ,Timofeyev sought to sress the fact that the debate about the origins of

the Pretender are irrelevant, and that the essence of the problem was not who

the False Dimitrii was by birth, but that he had given up his monastic vaws and

had violated God's law. After ail, Timofeyev also created in his Pritcha the

tsars son's confession (it does nat appear in the original text of the Povest'):

...CHlle ÔO>KHH Sf3blK ero AeH>KY~Y" caM HeeOtlelO ceoSf COAeSlHaSl, POA
H oTe4eCTeo noeeAaeT, H ooe~aHHSI ceoero HecoxpaHeHHe H
npecTynneHHe 3anoaeAH, HnonpaHHe ceSiTara aHrenbCKoro oopaaa, H
aTeep>KeHHe HH04ecTBa - Bce nOAPoDHY aOflH4aeT, a~e

OtlaroYTpo6Hbll:i a nOKaSlHHe eMeHHT eMY ce. 81

...God's power was moving his tongue. He unwillingly disclosed
his actions, his origin and native land, the breaching of his
promise and transgression of his vows, the trampling of the holy
angelic image and violation of the monastic life. [He] disclosed
everything in detail, [thinking] that the holy one would accept it
as his penance.

Timofeyev's description of the Second Pretender is noticeably different

fram that of the First. He did nat consider him a reincamation of the Antichrist,

81 Vremennik, 100.



(

(

(

171

but a creation of the people. The Russian population had lost its tear of God as

weil as its trust and respect for the tsars. They were not confused by the Second

Pretender, they knew that he was a taise idol, but they accepted him because

they were selfish and greedy. In attempting to dislodge another "unrighteous"

tsar (Vasilii Shuiskii), they were eager to create a different one, namely, the

Second Pretender. They were no longer misled by the Antichrist, but by their

own lack of morality; they complied in cooperating with adversaries of

Orthodoxy against the self-appointed tsar:

QLL\e H seAYU4e ero npH6erUJeH TaMO flO>KHa ~apSiI SlKO KYMHPY 1

nOKlloHSlXYCSl 1 nnOTCKHM o6pa30M 06nO>KeHYI cH~e cYU4eMY ~apto 1 HlKe
BO rpaAe l Aoca>KAatoU4e H Ha BCSlKO BpeMSI rpaAYI SlKO 41O>KAYI C
npOTHBHblMH H KpOMe BCSlKY TBOPSlXY naKOCTb 1 no npopOKY: "seCb
AeHb ono1l4axy 6paHH". EAHHO >Ke Tex T~aHHe 6e 1 elKe npHSITH rpaA
HS HeM 4apSi H cYU4aSl TY CHHM HHH3f10lKHTH. 82

Even when the one who was described to him knew that he was
a faise tsar, they worshipped him as an idol who appeared in a
bodily image. In this way, they vexed the legitimate tsar, who was
located in the city. They were aIso playing aIl kinds of dirty tricks
in the city, as though they were foreigners. As the prophet said:
"aIl day they were gathering together for war" [cf., Ps. 140:2].
They only had one aspiration: ta take the city and depose the tsar
and everybody associated with mm.

Here Timofeyev reters to Shuiskii as a legitimate (sushchii) tsar, establishing an

opposition ta the Tushinskii vor as the taise (/ozhnyi ) tsar. 83 The use of the

ward legitimate (sushchii ) indicated a legitimacy of Shuiskii as elected tsar, but

in no way equates Shuiskii with the ward "righteous" (pervosushchii). At the

same time it clearly separated him from the Second Pretender who had

absolutely no right to rule.

Timofeyev's views on the power of the tsar were a continuation of the
82 Vremennik, 124.
83 Ibid., 124.
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established tradition and followed the accepted patterns and notions prevailing

in Russia throughout the different stages of the country's development.

However, Timofeyev brought forward sorne major departures trom the dominant

ideas of the period, extending the evaluation of individual monarchs and

advancing the notion of "righteous" and "unrighteous" tsars on the basis of

moral criteria. These moral critiria were closely related to Timofeyev's views on

Moscow and the city's moral digressions (the treatment of Novgorod by Ivan IV

was an important element in these digressions). He perceived Muscovite rulers,

starting trom Ivan IV and the population as a whole in extremely negative terms,

and saw Moscow's ascent to power as a usurpation, as the ungodly Third Rome

in contrast to the holy New Jerusalem - Novgorod. According to Timofeyev, the

new society emerging after the year 7000 was a world on the verge of

destruction, consumed by the power of the Antichrist. The Time of Troubles was

a result of the general malady which equally afflicted the tsars and the people

of the emerging Muscovy State. The sufferings of the Russian people during this

time became not only the retribution for the sins of the people and the tsars, but

also the necessary process of cleansing the sinners of ail their misdeeds.

ln other words, Timofeyev's views on the powers of the tsars could only

be understood through the analysis of his entire work, particularly his

experience in Novgorod. One should perceive Timofeyev's work, at least

partially,outside the accepted traditions attributed to the Muscovite writers. The

complexity of Timofeyev's ideas arise trom his close association with Novgorod.

As a result, one may conjecture that Timoteyev's views were popular neither

during his Iifetime nor after his death. This could be the reason tor the existence

of only one manuscript, and the degree of obscurity Timofeyev encountered

during his Iifetime.
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CHAPTER SIX

TIMOFEYEV - HISTORIAN OF SMUTA

Timofeyev indicated to the reader that he commenced his writing at the

the request of the Metropolitan of Novgorod, Isidore, who, according to

Timofeyev, represented God's messenger and through whose fips God

addressed the author. However, this statement appears at the end of

Vremennik, , almost as a final decisive thought in Timofeyev's complex

justifications for his literary activity. Throughout the entire work Timofeyev

debates his abifity ta complete his task, attempting ta justify to his reader and ta

himself the reasons behind his creation and the mode of his writing.

Consequently, in this pursuit he is forced ta venture into a complex discourse

related ta the entire reasoning behind the creative process and the actual

, Vremennik. 149.
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techniques of writing.2

A close analysis of Timofeyev's Vremennik points to his use of specifie

literary formulas in order to promote his writing as God's inspired apostolie

mission. Timofeyev, in the appropriate fashion, expresses his concern with his

general ability ta fulfill the task:

Vi HaY4HTHcSI tlY4UJaro He oTpH~a 10 # BeAe SlKO MOSI HeAoCTH>KHe no

BceMY Aane4e KHH>KHarO pa3YMY J HenpHpa>KeHHSI paAH J CHe Bce 6blTH

YCTaBHCSI; HO H>Ke H He cnoA06HTHCSI OT HeseAeHHSl J MHorHM TepHHOM

3a6BeHHSI OT .neT npeXO>KAeHHH J aU-\e H nepB06blTHO BnHcanocSi

noc.ne>KAe J cyU-\eCTBa AeflO HenOBpeAHO 6b1CTb; nOHe>Ke B HY>KAaX

pa3ceSlHHa YMa J s:tKO Ba yrfle TeMHe J 6blCTb COTBopeHO J H He 6e BOtlSi

H>Ke no 4HHY H3ps:tAHe YKpaweHHeM XOTSlll.\ee BCSI npeAbH36HpaTH J H

Ao6po pa3cYAJ1HBbIH ce pa3YMeeT J aU-\e 4Ty~eH TOlO >Ke HeMOll.\HfO

06nO>KeHH J e>Ke H Nbl. Ho YBaflHxoM c.noseCbl CHMH 0 nOnO>KeHHH

Ha4aTblX cnOBec # B HHX >Ke HCTSl3aHH 6blTH OT Hepa3cYAflHBblX

4aSlXOM.3

2 ln the last twenty years serious attempts have been made on the part of many scholars ta
undertake textual analyses of Medieval Siavic texts in order to discover in these works distinct
writing techniques. Scholars, using different researeh methods, began to discover in these Iiterary
texts structural elements not only common to existing fiterary elements in the Western tradition,
but also specifie features peculiar to Orthodox Siavic texts. H. Goldblatt in his article "Medieval
Studies, .. Siavic and East European Journal 31 (1987): 12-37 specitically identified two
directions in which the study ot Medieval Slavie texts had proceeded. The tirst approach was
based, according to Goldblatt, on the attempt to deduce trom the body of works the general
principles similar to the existing Iiterary techniques "which corresponded ta the rhetoricaJ models
weil known in the Western Iiterary traditions". In the second approach the specialist had "given
priority to the empirical investigation of reeurrent phenomena in Old Russian Iiterary monuments"
in this way, "certain conclusions are induced by reasoning from partieular facts ta general
principles". Notwithstanding the research methods chosen, results of the researeh have clearly
demonstrated the existence of Old Russian "poetics", Le., particular Iiterary techniques whieh had
governed Old Russian Literature. One eould mention just several works on the subject by: O.S.
Likhaehev, Poetika drevnerusskoi /iteratury . 2nd ed. (Leningrad: Nauka, 1971); O.S. Likhaehev,
Tekstoligiia. Na materia/e russkoi literatury X-XVII w. (Moskva, 1962); H. Goldblatt, Of1hography
and Of1hodoxy: Konstantine Kostenecski's Treatise on the Letters. Studia Historiea et
Philologica, vol. 6. (Florence, 1985); R. Picchio, "The Impact of Ecclesiastic Culture on Old
Russian Literary Techniques," Medieval Russian Culture. Ed. by H. Bimbaum and M.S. Flier
(Berkley: University of California Press, 1984), 247-279; R. Picchio, "The Funetion of Biblical
Thematic Clues in the Literary Code of Siavia Orthodoxa," Slavica Hierosolymitana 1 (19n):
1-31; J. Besharov, Imagery of the Igor s Tale (Leiden : E.J. Brill, 1956); J. Alissandratos,
Medieval Siavic and Patristic Eu/ogies. Studia Historiea et Philologiea 14, Secto Slaviea 6
(Firenze, 1982).
3 Vremennik 1 18.
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And l do not deny that [I must] learn better, as my knowledge
into everything had not reached far within the bookish
intelligence. This happened not because of disregard, but rather
as a result of lack of knowledge, as many things were forgotten
with the passing of time, when what happened was first written
down later. This had not harmed the essence of the events,
particularly as it was created as if in the dark corner in the desire
of the distracted mind. It was impossible ta select in arder
everything which required embellishment. The one who can
reason sensibly will understand, if during his reading, he finds
himself in similar difficult circumstances. This is how we can
explain the outline of the writing launched for which [we] expect
ta be condemned by the unreasonable reader.

Timofeyev, almost in the initial passage of his work, points to his human

shortcomings. He, as a mortal man, does not possess the "knowledge" (for a

true knowledge and understanding of the reality are prerogative not of a man

but of God). Guided by the Lord's wisdom, he can only seek ta penetrate the

unattainable breadth of "bookish intelligence" ("knizhnyi razum"). "Bookish

intelligence" is the marked term indicating the authoritative knowledge

contained in the Book - the Bible. 4 Furthermore, Timofeyev heightens the fact

that often in his descriptions he relies on his memory, though he is quick ta point

that Uthis had not harmed the essence of the event." It is true that what has been

written long after the fact cannat be trusted but his assessment of these events

remains valid for his insight and revelations are formed by God's inspired

wisdom.

Timofeyev is very much aware of sorne basic techniques characteristic of

Medieval Siavic texts specifically expressed in his extensive use of biblical

quotations. Use of a biblical quotation is not only a requirement of correct writing

for a Christian writer, but is also a necessary device to produce an approved

4 "On that day the deaf shall hear the words of a serail, and out of their gloom and darkness the
eyes of the blind shall see." [Isa., 29 :18].



(

1

(

176

message and to validate one's point of view. 5 Timofeyev's text contains about

eighty-five direct quotations trom the Old and New Testaments. These

quotations clearly add authority to the author's presented arguments, as

Timofeyev was very much aware of the necessity to base his statements on the

the Bible, the one indisputable authority.

Technically, his incorporation of Biblical quotations is accomplished very

skillfully, as quotations flow effortlessfy within the text. Timofeyev seems to

incorporate Biblical quotations in three distinct ways. First, he uses the quotation

as a point of authoritative proof to justify historical events or interpret them. For

exampfe, when he describes the history of the Riurikide princes, the collapse of

the dynasty and the eventual appearance of the "unrighteous" tsars Boris and

Dimitrii, he quotes from the Prophet Hosea's judgement on the people of Israel,

deriving on this basis his own allegations against the people and tsars of

Russia: "dakh vam tsaria va gneve moem i ot'iakh v iarosti moei Il 1have given

Vou tsar in my anger, and 1have taken him away in my wrath" [cf., Hos. 13:11]. 6

This quote expresses not only Timofeyev's feeling towards events in Russia, but

also contributes the authority of the Scriptures ta his voiee. Describing Boris'

actions in demanding trom the people of Rus' an oath swom to him in church in

front of the ieons, Timofeyev stresses Boris' traudulent befief that God is

contained only within the walls of the church. He uses the Iines tram St. Matthew

ni klenetsia tserkoy'iu, klenetsia i zhivushchim y nei" - "he, the one who swears

by the ehurch, also swear by the one who dwells in it;" [cf., Matt. 23:21].7

5 See R. Picchio, "The Function of Biblical Thematic Clues in the Literary Code of 'Slavia
Orthodoxsa," Siavica Hierosolymitana 1 (19n): 1-29. See also on the use of Biblical Clues in
Timofeyev - D. Rowland, "Towards an Understanding of the Political Ideas in Ivan Timofeyev's
'Vremennik'," Slavic and East European Review 62, no. 3 (July 1894) : 371-399.
6 Vremennik, 33.
7 Ibid., 70.
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The second way in which Timofeyev uses Biblical quotations is

especially integral to his writing - the use of a well-known Biblical "story" as

analogous ta a contemporary event. Timofeyev perceived many events of the

Time of Troubles through the occurrences described in the Bible and attempted

to evaluate these contemporary events and to convey them to his reader

according to their Biblical connotation. The best example of this use is the story

of Adam and Eve, 8 or the story of the three brothers in the Book of Daniel 9, or

the parallels drawn between Novgorod and Jerusalem on the basis of two

laments, the Lament of Novgorod and the Lament of Jeremiah. 10

The third is his use of the biblical quotation as a poetic trope or literary

device. When Timofeyev is unable to express his thoughts in his own words,

when the precise language eludes him, he employs a Biblical passage which

expresses in poetic form his idea, occasionally by finishing the entire phrase or

thought. Describing life under Tsar Fedor which was peaceful and totally devoid

of any military adventures, he writes:

neT 14 oea Mana no OT~~ ~apb O~CTbl THXO H oeaM~Te~HO

~apCTBOBa; Ba AHH 00 ,Qep~aBbl ero aeMl1S1 o~UJe npOTHBHblMH He

HacTynaeMa 1 HO 8 nOKOH BCSlL\8M H HaOOOHnHH >Ke H THUJHH8

OTOBCIOAYI SlKO ~8 Ba ,QHH ConOMaHH 1 MHpHe H HeBoeBaHHa npeOblCTb l

KpOMe BHYTpeHHHX MHpCKHX cnneTeHHA; UJneM~ BCSlL\8X

MHpO~HTel1bH~X "paCKOBaBwe paTHHH Ha apal1a CBOSI H M84a Ha

cepnbl
ll

1 SlKO~8 nHUJ8T. 11

After his father, he ruled almost 14 years l quietly and serenely.
The land was not subjected ta the invasions of enemies and
existed in tranquillity, in abundance and in peace with all its
neighbours, in the same way as [i.e., Judea] lived in the days of
Solomon, peacefully, and devoid of wars, except internaI

8 It was discussed previously in Chapter Two and Five of this dissertation.
9 See further on the subject Chapter Seven.
10 See Chapter Four.
11 Vremennik, 24-25.
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disturbances caused by the people. During the complete peace the
warriors " ... beat their armour into plowshares, and their swords
into reaping-hooks" [cf., Isa. 2:4].

Certainly ail three uses of biblical quotation are closely eonnected to the

primary purpose - to add the authoritative voice of the Bible ta the voiee of the

author and ta provide the reader with an interpretation of the immediate events

based on a wider framework. 12 Timofeyev's message expands by the way of

messages contained in the Biblical parallels and puts the event in the

appropriate context. It directs reader ta the recognition of similarities between

eontemporary developmens in Russia and well-known Biblical evants, in order

to force them to draw correct moral conclusions.

One other interesting biblical device used by Timoteyev should be

mentioned - teaching in parables. [Matt. 13:1-52; Mark 4:1-34; Luke 8:4-18;

13:18-21]. In order ta clarity his point of view or to reach his reader Tirnofeyev

inserted three parables into his work: The Parable of the Tsar's Son... (Pritcha a

tsareve syne...), and two parables at the end of Vremennik: Parable 1st (Pritcha

1-aia) and Parable 2nd (Pritcha 2aia). 13 As in the biblical context these

parables are used by the author for the purpose of teaching. He describes the

situations which could be understood by the reader in arder ta convey a spiritual

meaning, ta make his message more memorable and to guide people ta the

right conclusions.

12 As Picchio pointed out "Each Biblical quotation or reference should be interpreted in the Iight
of its twofold contextual function, that is, both as a part of the new text of which it becomes a
Iborrowed' component, and as a carrier of the "primary" meanings resulting from the semantic
system of the Bible. This way, any reference to a Biblical passage mplies also a connection with
the network of cross-references regarding the passage in the Biblical context. The actual impact of
this texture of direct and indirect exegetical "hints" may vary depending on both the reader's
exegetical culture and the Iimits of a generally accepted exegetical code. - R. Picchio, "The
Function of Biblical Thematic Clues," 9 (footnote 19).
13 See more about these parables in Chapter Five of this dissertation.
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From the initial folios of his work, Timofeyev was determined ta define

and defend his particufar way of recording history. He focuses on certain

fundamental questions - what are the limitations of a historian, what are the

boundaries of his descriptions, what are his responsibifities as a recorder,

especially in regards to the issue of historieal accuracy. Timofeyev deals first

with the problem of reeording the events of which the author does not have first..

hand knowledge. Many schofars emphasized the fact that the history of Ivan IV

and Fedor are recorded by Timofeyev very sparingly, more as character

sketches than as a historieaf account of these last Riurikide tsars. 14 1believe that

this sketeh..fike writing is direetfy related to the tact that Timofeyev had ta rely on

other sources and was not a witness ta the actuaf episodes he describes. 15 The

same is true for his description of the efection of Mikhail Romanov, the arrivaI

from Poland of Filaret and his eventual election as Patriarch of Russia. The

listaI)'" is communicated in fairly general terms, more as an attempt to express

Timofeyev's point of view than to record history. In Vremennik, the long

chapters that describe evants in detail cover only the times of Boris, the False..

Dimitrii, Shuiskii and the developments in Novgorod; ail occurrences in which

Timofeyev took an active part. This particular structure of the text marks

Timofeyev's utmost concern in presarving accurate descriptions of events and

his preoccupation with the notion of the historian as witness. At the beginning of

Vremennik he states his intention to folJow a particular standard in his narrative.

14 S.F. Platonov, Drevnerusskie skazaniia i povesty 0 smutnom vremeni XVII veka kak istoricheskii
istochnik (Sankt-Peterburg,1913),163-166; V.I.Koretskii, "Novye materialy 0 d'iake Ivane
Timofeyeve, istorike i publitsiste XVII veka." Arkheologicheskii ezhegodnik (1974) :145-167; V.1.
Koretskii, Istoriia russkogo letopisaniia vtoroi poloviny XVI- nachala XVII veka (Moskva: Nauka,
1986),176..230.; P. Rehder, "Zum 'Vremennik' des D'jaken Ivan Timoteev," Die Welt derSlaven
10 (1965) :126-158.; LI. Polosin, "Ivan Timoteyev - russkii myslitel', istorik i d'iak XVII v.," in
Socia/'no-politicheskaia istoriia Rossii (Moskva: Izd. Akad. Nauk SSSR, 1963), 263-347.
15 This never stoped letopis' writers trom devoting attention to events they had never witnessed
and which they had to "copy" trom earlier sources.
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.•.npOCTpaHCTBO >Ke nHCaHbMH BCeX CKOpOeH 6eAbi ceSi AHeWHHM

KpaTKOCll0BHeM J He HeBMe~eHHSI paAH YAep>Kas J cnOKpblX J HO OT

MHorOnpeXO>KAeHHSI lleT 3aOBeHHSI MHO>KeCTBOM. SCSI 50 TaI H>Ke TorAa

npHllY4WHMCSI H el1.\e H AOHblHe >KH3Hb CKOH4esa IOl1.\HM H YM 3ApaB

HMYLL\HM H MorYl1.\HM >Ke H3rnaronaTH BCSI nOAp05HY J nonYCTHX H

OCTaBHX B np04ee.~ HaM YOD B AeJlH~X CflOBec nYTHweCTBHe

eCTeCTBa HeMOl1.\H 10 YTPY>KWHMCSI J H SlKO B HeOYPHe npHCTaHHl1.\H Mall0

OTAoXHYTHe npHHMwe H B CTaHHl1.\H no Cll0Becex npen04HBwe

npeABapWHX BeLL\eH J SlKO 3a.nor HeKHH Cll0BeceM L.tell0CTb oTAaTH

nOAl1.\HMCSI J B npSlMHblH nYTb YCTpeMHBUJecSi. 16

1 related in short a detailed description of aIl griefs of this
misfortune. 1 shortened it not because of lack of space, but
because of lapses of memory, as many years had passed. Iomitted
many events and left it to those who lived then and who are
still alive, and to those who possess a clear mind and are able to
describe it aIl in detail. Thus, we, tired from the work on this
wordy voyage and using a short rest as if in a quiet landing, will
stop after that which was told [Le., abave]. We will take care,
rushing towards the straight journey, ta [i.e., tell] about the
events which happened earlier, in order to give the story
completeness.

Timofeyev believed that he should leave the description of the evants he

could never have witnessed to the people who had first- hand knowledge of the

times mentioned. He used old data only in order to ugive the story

completeness" (slovesam tselost' otdati). He included in his accounts preceding

events only in order to demonstrated the connection batween the past and the

present. Accordingly, the actions of Ivan IV influenced the present events - the

accession of the "unrighteous" tsars and the invasion of Novgorod. Thus, to

Timofeyev the historiant a complete depiction of an event included both the

event itself and the elements whieh triggered the confliet. He eoncludes his

writing with a statement of condemnation of those who ignored the requirement

of accuraey, who substituted for the truth their unclear knowledge, creating in

16 Vremennik , 15
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this way a "falsehood":

nOHOCHO fio eCTb nHcaTefllO 1 He SlCHO BeAy~e 1 cy~aSl Be~H

onHCblBaTb 1 H3BeT nOflaraSi nOCTH>KeHbMH 1 H fiblBLUast AeSlHbMH

HeHcnblTHe Boofipa>KaTH 1 npeAHSISI nocfleAH nHcaTH 1 nOCfleAHSISI >tee

HanpeAH 1 HH>Ke nOAPofiHY. 17

it is shameful for a writer who does not know clearly, ta describe
the essence of things, by his conjecture creating falsehood,
without investigation to imagine what was happening and to
write the first at the end and the last at the beginning, and not in
detail.

One should also consider the existing historical traditions within which

Timofeyev was operating. The whole preexistent tradition of recording history

was based on the concept of continuity, and the truthfulness of the description

was integral ta the notion that it was connected to the past. Starting with the

early chronicles, the tradition was established that the preceding evants are the

total part of complete Christian history. It is most appropriate from Timofeyev's

point of view to see the history of Smuta as an principal component of the

Christian world. Consequently, he senses an obligation as a historian ta start

his description from the days of the first Riurikide princes in arder to allude ta

their connection to the Roman caesars. 18 ln this way he can ascribe the

appropriate dignity to the Rurikide dynasty and present it as an integral part of

Byzantine and Roman tradition, at the same time maintaining the necessary

17 Vremennikt 167t

18lbid.t 11.
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historical truth, continuity and arder. 19 Timofeyev again and again reintroduces

his main theme - the continuity of dynasty and the orderly transfer of power. The

actions of the last tsars interrupted the continuity and disrupted the order of the

customary flow of history. His job as a historian was to point his reader in the

right direction in arder to bring about the necessary changes and reestablish the

arder of the past. It is significant that Timofeyev completed his work with a

statement which defines bath his ambitions as a historian and his ideas about

history writing:

... Ta BCSl 1 SI)f(e 0 4apCTBHH OblUJa l H>Ke no rpaAOM BceH HeHC4eTHe

4aAH pa311H4Hbl pa30peHHSI H MYKH J TorAa I-1Ae>Ke npHl1Y4UJHCSI BeA~bl

no MeCTax J caMOBHAHbl >Ke H Cl1blUJaTel1e H H>Ke K HanHcaHHIO

AOBl1eHH J nOAPoéHY Aa HcnHUJYT 1 nOHe>Ke HaWH Y)f(H KpaTKH CYTb

rl1YÔ04a~WH)( pa3YMeHHH K CnO>KeHHIO He AOCSl>KYT 1 H He BeM 6bIBUJHX:

Koe 4TO Obino Koero nonpeAH 1 11101 nOc11e>KAe; 20

... and everything which was in the tsardom will be described ­
different kinds of torments and the destruction of countless
numbers of people in the cities. [It will be done] when in the
location itself the informed 21 people are found, eye..witnesses or
ones who heard [about the events] and who are versed in
writing. This is because our strings are short and cannot reach
the depth of understanding required for writing, and in any case,
1 am unaware of what was happening, what was first and what
was after.

19 Several scholars , particularly in their works related to the "Trojan motif in Igor's Tale (Slovo 0

polku Igoreve ) indicated what one caUs a "historical direction" in mentioning Troy in the Slava,
Le., that the mentioning of Troy in Slovo stressed the opposition between the notion of the
historical soundness of the description of Igor's battle and the "literary" inventions of Homer. In
other words, referral to the correct portrayal of the historical past by the actual witnesses is a
necessary prerequisite in preserving accuracy. See: R. Jacobson, "La geste du Prince Igor,"
Selected Writings, vol. 4. Siavic Epie Studies (The Hague: Mouton, 1966),238-243; R. Picchio,
"Motiv Troi v 'Slove 0 polku Igoreve'," in Problemy izucheniia kul'turnogo naslediia. (Moskva:
Nauka, 1985), 86-99; A.S. Orlov, Siovo 0 polku Igoreve (Moskva, 1938), 92.
20 Vremennik , 167.
21 Timofeyev uses here the word BeAI.4b1 (in the manuscipt it is BeH~bl) which should be translated
as "the ones who knew". The idea of knowledge refers to both elements - information about the
events itself and the description of the witness. It also refers to the divine knowledge of someone
who is given the power of understanding by Gad and is able to see ail the events in particular
clarïty.
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Timofeyev indicates that he is limited in his ability to recaunt ail the events

adequately for he himself had not witnessed everYthing and thus must leave it ta

others, more knowledgeable, to those who were present, Le., ta eye-

witnesses.22

The other element stressed by Timofeyev in the above-mentioned

passage, is the importance of the correct arder in description of historical events

and his apprehensian about inadvertently distorting the truth by placing the

events in the incorrect sequence. 23 Nevertheless, describing Ivan IV and his

times in the tirst chapter of the book, Timofeyev writes:

HblHe >Ke He BCSI no PSlAY~ SI>Ke TorAa o6olOAY ° MHe H caMOM

~apCTBHH 6blBwaSi H3pe4eHa~ HO CBHAeTel1bHe BpeMeHe nOTpe6olO~

el1HKa MH Ha naMSlTb Cl1blUJaHHeM B3blAoUJa ~ TOl1HKa H HanHcawacSi K

npo4HX 3Ae C110BeC HCnOl1HeHHIO npHBeAeHa. 24

It aIl will tell about myself and about the kingdom, nat in arder
[italics minel, but according to the needs of the described times;
whatever 1 might have remembered from the things 1 have
heard, this 1 have described and brought up here for the
completeness of other words.

Here Timofeyev claims to be conducting his narrative "ne po riadu" (not in

order). One should remember that Vasenko had already mentianed Timofeyev's

refusai to be restricted by chronological order, sa characteristic of the traditional

letopis'. Gail Lenhoff 25 analyzed the use of "po riadu" in narratives of Old

Russian texts and came to severai very interesting conclusions: tirst, the use of

22 It is intriguing the Timofeyev maintains that it is possible to use rumours rones who heard") as a
source of knowledge, Le., second·hand information. See more on the subject of "rumors" in
Chapter Three of this dissertation, pp. 75-76.

23 See the passage of Timofeyev quoted previously, p. 183 of this dissertation.
24 Vremennik, 15.
25 G. Lenhoff, "The Ordering of Old Russian Narrative: no PlIay Versus HeKnKo H Cf1YTHO~ "
Studia Siavica Mediaevalia et Humanistica. Riccardo Picehio Dicats (Roma: Edizioni Dell'Ateneo t

1986), 413·423.
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the expression "po riadu n represented a conscious decision on the part of the

author ta present the narrative in chronological arder; second, its usage

reflected the accepted literary tradition of the times; third, the concept "po riadu"

was more than just chronological arder; it also required a particularly expansive

pattern of writing. Lenhoff also noticed that the phrase was most commonly

found in the introductory or closing passages of the text, and that:

... it is almost never used - in a narrative context - in chronicle or
prologue entries which tend to be concise summaries. The authors
of extended vitae, on the other hand, speak of writing "po riadu"
with relative frequency, since the length of hagiographical
narrative, as weil as the sheer quantity of data at the
hagiographer's disposai, allow for a wide variety of potential
ordering. 26

ln following Lenhoff's line of reasoning and evaluating Timofeyev's use of "po

riadu", certain conclusions may be drawn. Lenhoff's comments on the

occurrence of it in vitae rather then in letopis' is very significant, for Timofeyev

tends ta view the developments of the historical events before and during the

Time of Troubles as a sequence of actions created by its main participants, the

tsars. The first chapters of his Vremennik are dedicated to the lives of the

individual tsars (from Ivan IV to Vasilii Shuiskii) and written in accordance with

the traditional vitae (birth, deeds, death, and in sorne cases aven a miracle is

present, as in the description of the body of Prince Dimitrii Ivanovich of Uglich).

ln other words, the history of the antire country is viewed by Timofeyev as a

consequences of the deeds of the individual tsars. 27 However, Timofeyev

26 Lenhoff, "The Ordering of Old Russian Narrative," 422.
27 The same principle was employed in the Book of Degrees. D. Miller in his researeh on the Book
of Degrees indieated that "the genealogy of sovereign princes and eleries was a means to build a
continous Russian history" (p. 325). By inserting hagiographieal stories and depicting rulers as
saints dignity was given to the dynasty {O. Miller, "The Velikie Minei Chetii and the Stepennaia
Kniga of Metroplitan Makarii and Origins of Russian National Conseiousness." Forschungen zur
Osteuropaischen Geschichte. Osteuropa-Institut an Der Frian Universitât Berlin Historische
Verôffentlichung, Band 26 (Berlin: Otto Harrapsowitz. 1979), 263-382.
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indicates that he rejects the principles so characteristic of vitae inasmuch as

his work is not about hero~tsars (one could ha.rdly cali the tsars described by

Timofeyev as saints or heroes) but about the history of the country. He makes it

clear that in describing the life of the tsars he is willing to forgo the orderly

presentation of the material, for the essence of his writing is not the life of the

tsars but the part they had taken in the functioning of the entire country. By

emphasizing the rejection of a device commanly used in vitae writing,

Timofeyev stresses that his writing is not about the history of the tsars but about

the history of the country. The arganization of the text "ne po riadu" but

according ta the specific needs of the time points ta Timofeyev's intention of

completing a history of Srouta according ta what he believes ta be fundamental

to good writing. 28

At the same time, one should remember that Timofeyev alsa reminds his

readers that he is writing from memory, that he is Iimited by lack of time and that

his recollection of sorne events may not be wholly accurate. 29 Use of the

statement l'ne po riadu n also justifies to some degree those situations in which

he errs in recounting events. He does have an unambiguous understanding of

the authors obligations towards his reader - to recount events with the utmost

accuracy - but he is not always able to fulfill this obligation. In the chapter

entitled "Again About Tsar Vasilii Ivanovich n (UO tsare Vasilie zhe Ivanoviche)

he returns ta the explanation of his inability to satisfy the requirements of

"correct" writing and to organize his matarial in proper arder:

Moero )l(e cKYAoYMHaro cero COCraBJ1eHHSI nHcareflbCTBO

28 One can compare this with the previously mentioned device of using old data for the purpose
of "giving story completeness"; it interfered with Timofeyev's concept of the historian as witness.
but was necessary to mainain the idea of the continuity of history, the notion of the flow of history
and the causal relationship betwaen the avents.
29 Vremennik , 17-18.



(

(

(

186

cOBoKynlleHHeM He KynHo oe 1 HO APyr APyae pa3cToSlw.ecSi no BceMY 1

SlKO nllOTOBHAHa He COCTaBHe BKyne MHoropa3HaSi YAeca xapTeÇtHblX

4fTeHOB 1 JoiJ1H SlKO HOBOCKpoeHà HeKaSi pH3a 1 KynHo >Ke He COWBeHa 1 fTH

pàcnàAUJacSi OT BeTXOCTH I H>Ke 3a CTpax rorAa He cnOAOOHUJacSi

HCnpàBJ1eHJoiIO H B CnJoi4HOe C04eTaHHe no 4HHY cOBoKynJ1eHHSI

nfleHO>KHTetlbHOrO paAH Ba rpaAe OOAep>KaHHSl I H>Ke HeCB060AHe

Hàwero Ba crpàce npe6blBàHHSl I H xapreHHblSl or H3HypeHHSI B

aaTBope CKYAocrH I He>Ke reJ1eCHblX norpe6. 30

The writing created by my feeble mind was not joined together,
but was presented in [Le.,parts] totally separated from each other.
[Le., It appears] as different pieces of a paper body put together,
[Le., created] from one flesh, or as if sorne kind of dress, recently
eut out , which was not stitehed together or fell apart from
decreptitude. These parts were not corrected or put together
aceording ta the appropriate order because of fear, on aecount of
living in the city as a prisoner, and due to our fearful
confinement. This also has happened because of lack of paper,
funds and basic necessities during the siege.

Thus, Timofeyev claims that sorne practical reasons prevented him from

recording historical events according to prescribed rules - purely physical and

political problems related ta lite in a city occupied by the Swedish army.

Following this, he continues ta stress that he had ta hide his writing not only

trom the Swedish authorities, but also trom Russian collaborators. 31 Only after

the occupation was over was he able to put his notes in order. It also points, in

fact, ta Timoteyev's awareness, if not experience, of the ways of uproper"

Christian writing. He knew the "right ways", but was unable for one or the other

reason ta follow them.

ln Timofeyev's words, the writer is a navigator put on earth for one

purpose, namely, ta "navigate" his readers towards the correct path amidst a

sea of words:

30 Vremennik, 118.
31 Ibid., 119.



(

r

187

KonHKa ~e na4e CHX AOn~HO Ha4eHWY Be~b npeHTH YAOOb 6e3
npHJ10r cnOBec Mope? He H~e flH yoerHYTH npoH3so11eHHSI BTOpblX J

npeAbH30HpaTH >Ke H peBHoBaTH nepBblx oe30eAHoMY weCTBH ta J e~e

no HcnpawaHHH K nYTH KOpOOllSi npHllH4HaSi COCTOSlTH J BeTpHlla yoo
nOAo6HaSi npocTHpaTH H rpeOtla co 0pYAHH npo4HMH TaKo~Ae" H erAa
no 4HHY SCSI YCTPOSlTCSI" TorAa 611aro4HHHo nnasaHHe Ha4HHaTH? ~

SlKo~e KopaOflb no BOAax npeA rnaso 10 BAaeTcSl nYTH" CHM H
SHHOBHoe CflOBa CBoe Ha4all0 npHSI" SlKO>Ke ce. 32

And how many more preliminary preparations does one need in
order to cross, without difficulbes, a sea of words? Shouldn't one
avoid the arbitrariness of the second and choose ahead of time to
follow the comfortable travel of the first? [In other words], after
one finds out information about the voyage, one should build a
good ship, spread out the sails and prepare the oars and other
equipment, and when everything is organized, then start a weIl
prepared joumey. And in the same way that the ship sails head
first, 50 the source of word take its beginning.

ln these few lines Timofeyev characterizes his understanding of the creative

process. He maintains that good writing takes preparation, that "the tyranny" of

words can only be avoided by sufficiently preparing oneself ta the task

Gourney), because only adequate preparation will help cross "the sea of words".

The writer, as a sailor. must build his knowledge (Le., good ship) and pertect his

writing tools (Le, the oars and other equipment). Only after preliminary

organization is complete can the actual writing begin.

ln this case, how does Timofeyev embark on his joumey? What forced

him ta initiate such a formidable undertaking when he frequently alludes to his

lack of preparation for it? It is possible ta attribute Timofeyev's statements ta the

traditional Orthodox formula, for one is never equal ta a mission chosen for him

by Gad. It possibly marked sorne element of honest apprehension in his

statement. He was not a monk but a d'iak who, as far as we know, had never

32 Vremennik, 146.
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before produced even a comparable document. His creative experience could

hardly be in the "correcf' ways of Orthodox writing. Then why did he eventually

take upon himself such an undertaking? What forces directed Timofeyev in his

work? Timofeyev had to assure himself that he was embarking on this complex

road of writing not alone, but directed by Gad, encouraged by his Wisdom. The

source of Timofeyev's words take their origin at the beginning, his words

became words of God, the words in this way became God.

Nevertheless , he was still not convinced of his abilities, not assured that

God's choice of him as the conveyer of the message was the correct one.

Hence, another element was necessary to convince Timofeyev that he, indeed,

must follow through with his writing. He experiences an influence of something,

which he identifies by the word mys'- (thought).

~ Ba YMe CH MbIC.nHto cnarax BcerAa no MHorH AHH., He OTflaraSi H B

ce6e 6blBaSl J XOASI 60 J SlKO HacTynHB YMOM J Hary6neHHe TaKOBoe

rpaAY npHcHo MbICflSl. Q H>Ke a caMOH rnaBe ~apcTBHSI H BceSi aeMflH

4TO pe~H? Haxo>KaUJe 50 MH 4aCTO H BOCXH~eHHeM of5ypeeaSi MblCflb

06flaKonoAo6HaSi no BceMY H cKoponeTsuJJ.aSi BblcoKonapHe J SlKO no

BoaAYxy nTH~aJ noabl6aHHeM >Ke nOTpecaSi HeCTOSiTeflbHoe MH YMa J H

HH>Ke B 4ac AaBawe eMY OT cTY>KeHHSI npen04HTH J C06HPaeMY B

eCTeCTBa ero KI1eT~e., HO SlKO nepCTOM TblKaUJe B MOSI pe6pa J nOHY>KaSi

>Ke HeAOCTOHHoro MS! H He Ha YAo6HaSi nOYlJJ.aSi J KO e>Ke npHI1e>KaTH

MH J noHe Mano 4TO OT4aCTH HanHcaTH 60rOHaKaaaHHSI AHeUJHSlSI J H>Ke B

HaUJeH aeMI1H 6blBUJaSi J - Ha CHSI npHCHO nOABHaaSi MSI H naMSITH 10

06HOBflSlSl H He oTcTynaSl., eSi >Ke OT CTY>KeHHSI oeaCTYAHSI oe3CHllHeM

MH OTPHHYTH He Morox. 33

1 was forming constantly for many days in my mind this
thought, not putting it aside and keeping it to myself. 1 was
walking around as if insane, thinking about such devastation of
the city. And what can one say about the head of the tsardom and
aIl the land itself? Often 1 was overcome and Iifted up by a
thought similar in everything to a cloud which was flying as fast

33 Vremennik, 115.
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and as high as a bird in the air. As a result of its waivering it [i.e.,
the thought] tossed the inconsistency of my mind into confusion.
It [Le., the thought], collecting itself in the natural cage [Le., the
brain], would not give [the mind] even an hour to lessen the
temptation. It [Le. the thought] would, like a finger, pake into my
ribs, forcing me the unworthy, and instigating me towards the
unwholesome in such a way that 1 took care to put in writing at
least partially God's present punishment which was occurring in
our land. Nevertheless it [Le., the thought] farever was impelling
me by renewing my memory and by not surrendering it. Thus, in
my weakness l was unable ta drive away its [Le. the thought's]
merciless soIicitation.

The referral to the ward mysl' is very significant. It could be bast described here

as combination of spiritual and intellectual reality, where the mind is the organ

of VOEtV (of rational reflection or inner contemplation)" 34 ln other words, it refers

to the idea of reason, as the revelation by God of God's Word, as weil as the

divine revelation through Christ and his messengers. 8ubmitting ta the "thought"

would be fulfilling the responsibility of every Christian to act in accordance with

divine mission to follow the calling of God. Thus, TimofeyevJs reference to the

"thought" (mysl') as the driving force which impelled him to take up his pen and

write about the sufferings of Novgorod and the turbulence in Rus' provided a

complex expression of Christian justification of his pride in taking upon himself

this mission, for it was bestowed upon him by inspired Wisdom in response to

his preparation (devotional prayer). At the same time he is forced by his mysl' 1

by his own intelligence and mind, and by the inner contemplations of his own

independent process of thinking to put into words and express what was

designated by the thought.

The power of "thought" in conjunction with the notion of being chosen by

God ta deliver His Word eventually forced Timofeyev ta concede and to initiate

34 W. F. Arndt and F. W. Gingrich, A Greek-English Lexicon of the New Testament and Other
Early Christian Uterature (Chicago: University of Chicago Press, 1957).
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ail these questions which required immediate answers. Timofeyev describes in

detail his attempt to fight his "thought", to withstand this personal pressure, but

his "thought" was stronger than his body. He offers a compelling argument

against the force of his "thoughr, using ail his willpower to withstand temptation.

However, ail these arguments are not accepted by the "thought" as it cornes to

its own defence. Eventually Timofeyev had to comply and follow his "thought":

Ho H e~e MH OHa HMH >Ke pOAHTellbHblX AeSlHHH npOCTblX npHT410 K
CHM CYAHB CnOllO>KH r flarOflSl: erAa KTO nOTpecy KaKOBY HMaTb, XOTSI
AOHTH Ba rpa,Q HeKH~" flH OT cecSl Ha HHY CTpaHY, - cnYTHHKH ceoe
BablcKyeT, e~e >Ke H nYTb nOKaaYIOl1\Hx eMY rpefiyeT, a~e He Ao6pe
3HaeT H Aa He pa3cTepaaH OYAeT, no HeMY rpSlAblH, paaOOHHHKH flH
aBepbMH, HH>Ke, COBpaTHBCSI, npaeylO CTealO norYOHT; H erAa
TaKOBblSl 06pSll1\eT, C HHMH nYTb rOHHT; al1\e llH HH, TO npHllY4UJHXCSI
>KHTHlle~ npH OHOM nYTH HllH cpeTalOl1\HX HcnpOUJaeT, KO e>Ke Obi

3Apaeo H HeCOBpaTHO no MaI1Y ype4eHHoro AOHTH eMY MeCTa, H eAHH
no HcnpaUJaHHH HYAHTCSI COKpblBaTH nYTb, He OTflaraSl, Aa He
Hary6HT ceoero opYAHSI e nO>KAaHHH BpeMeHH, HH>Ke AO>KAeM H
CllaHaM M np04eMY B nYTH HeCTpoeHH 10 BHHMaeT, HO BCSI HeOpe>KeT,
eAHHO rOKMO el1.\e HHO MallO yreUJeHHe B MblCflH npHeMlleT: eAa Ha
nYTlo-t, I1H OT CTpaH, a AeCHa I1H C UJYSI rOToebl cnocfleAoeaTeflSl CIo-t
oépSll1\eT OH, I1H cOUJeAUJeSi ero; al1\e HeCI1Y4eHHeM H raKoeblX
oépecTH YI1Io-tUJIo-tTCSI, nYTeM yeAIo-tHeH, npo4ee nOnpHl1\e AO Hape4eHHSI
MeCTa, He OTI1araSl, ,Qa TpeT Hora ero, HH4TO >Ke COMHSlCSl, 0 ooae
ynoBaB, nOKaaY1011\ eMY nYTb Io-t oeaoeAHo Aoope HanpaBllS1IO~Y

HeBel1\ecTBeHHoMY ra~HO eroBY PYKoeoAHTelllO H xpaHHTeI110 CBSlTOMY
aHreflY. CH~e npHKI1aAHO ceMY H HaUle CYAIo-tTCSI nYTH yeAHHeHHe e>Ke
K CllOBeceM COCTaBlleHHlO, H>Ke 0 cnyrHH,-,e HenOflY4eHHe. 35

However, it [i.e., the thought] decided to add to what was
mentioned above the parable about the simply natural deeds. It
declared: when one wants to reach sorne city, or get from rus own
place to sorne other land, he will be looking for companions and
the kind of [people] who will be able to show him the way, if he
himself does not know it weIl. He needs this in order not ta be
torn apart by highwaymen or by animaIs, or when he is

35 Vremennik , 116-117.
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confused, not to lose his way. And when he finds this kind of
[people], he will ernbark on the joumey with them. If he does not
find them, then he will ask the local people he meets on the road
how to reach his destination slowly without losing his way.
Subsequently, he will force himself to travel without clelay 50 as
not to min his work. He will not pay attention in his journey
either to the rain, cold or other obstacles. He will disregard aIl of
it, and will hold in his thoughts only the small consolation, that
he will find on his journey accidentaI companions who will
approach him from the right or from the left. If he does not find
such companions, then lonely on his journey, he should not
waver or postpone it, but travel the remainder of his road relying
on God, who with the help of the immaterial leader and keeper,
the holy angel, will show him the safe and good way. l believe
that this is applicable to our loneliness and the lack of
companionship on the road of verbal creation.

Timofeyev perceives the work of the writer as parallel to the above- mentioned

parable, when he, the writer is ail alone on his joumey, carrying the will of God,

not wavering in his beliefs and determination on the "road of verbal creation". 36

Timofeyev heightens the apostolic mission of the writer as the messenger of

Christ and of the Gospels. He was exposed ta the Divine Truth, hence his

obligation and dutY to bring the truth ta the people. Gad spoke to him through

the lips of the Metropolitan of Novgorod, Isidore, and sent him on his mission. 37

Even if Timofeyev had difficulty believing in his ability ta fulfill this mission , the

force of the "thought" (in this case the force of God's command) compels him

eventually ta obey.

As a Christian writer Timofeyev was preoccupied with fear of his own

inadequacy to the task, his inability to perform the deed which he had taken

36 He refers to the holy angel who will help the traveller find his way, the angel, on the one hand,
of Exodus who led Moses and the Jews out of Egypt to the land of Israel [Exod. 23:20-23]. It is
also the angel of the Book of Daniel who led three brothers out of the buming fumace [Dan. 3:28]
and the angel (messenger) of the Gospels: "This is he of whom it is writtan, behold, 1send my
massenger bafore thy face, who shall prepare thy way bafore thee. W [Matt. 11:10, Mark 1:2, Luka
7:27].
37 Vremennik. 149.
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upon himself. It is very revealing that when his mysl' impelled him to action, he

immediately felt the need to reinforce his decision by the authority of the Bible.

He quotes the words of St. Luke "this man began the building, and was unable

to complete [itr' [cf., Luke 14:30] ("se chelovek nacha zdanie i ne vozmozhne

sovershiti") and "the harvest truly is plenteous, but the labourers are few" [cf.,

Matt. 9:37] ("zhatva nasta mnoga, delatele zhe malo"). The question which

Timofeyev asks himself is the same as the one which the disciples of Christ

posed: does he, indeed, meet the necessary requirement to carry the word of

God and to promote His thought among the people? The passage from St.

Matthew also stresses the scarcity of people who are willing to take upon

themselves the task. The above-mentioned parable declares his belief that the

country needed people who were able and willing to show the correct "road" to

lost souls and to put them on the path chosen for them by God. 38 Timofeyev,

who is torn by doubt and disbelief in his ability, was still willing to take upon

himself this duty.

The difficulties facing the writer (the disciple of Christ) on this journey,

according to Timofeyev were immense. He knows he was lacking in the

"preliminary preparation", but as the one chosen by God to convey His

message, he would embark on the joumey in the "sea of words" to carry the will

of God. As Daniel Rowland pointed out, Timofeyev in his discussion on the

Muscovite State and on the causes for Smuta provided a two-sided picture of

Muscovy. It is an Edenic autocracy which became corrupted by the modem

world. This disturbed the natural order of things and produced the "false" tsars

who could not rule in accordance with God's predestination and the unrulable

38 Timofeyev's idea of destiny is rooted in the notion of discipleship, thus conveying his own
ambitions as part of a larger mission. However, the discipleship as described in Luke involves fear,
doubt and suffering ( it made explicit in Luka 14 :25-35, part of which was quoted by Timofayev) .
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subjects who had lost respect for the "false" tsars. At the same time, Timofeyev

attempts to evaluate the events and establish sorne coherent "post-Edenic"

reasoning behind them. In other words, according to Rowland, in Timofeyev's

writing emerges a strong "tension between the Edenic and post-Edenic political

world" .39 This tension was expressed by Timofeyev through the particular

combination of historical ideas stated at two levels. On the one hand, according

to the Edenic notion, ail historical developments are ruled by God's intervention

and His Wisdom and thus could not be altered or changed by man. On the other

hand, almost in contradiction to this finality, Timofeyev makes an attempt to

evaluate the Time of Troubles on the basis of the analysis of the events leading

to Smuta and by establishing the causal relationship among them.

Inadvertently, Timofeyev challenges the Edenic notion by his striving to

understand the evants, to interpret the reasons behind them and, in a way, by

an attempt ta influence historical developments and bring about changes.

About fifteen times Timofeyev uses a distinctive literary marker, that is, the

expression "j ashche ne by se..." ("this would not have been...") to make his

point (fols. 180 r. - 184 r., pp. 94-96). He believes that avents which preceded

the Time of Troubles eventually caused the disintegration of the country and the

foreign invasion. The tirst and the most important cause was the people's

inability to express their dissatisfaction and speak on the side of truth. If this had

happened, Tsar Boris would not have bean able ta destroy the opposition and

ta usurp power. If Boris had not been given the opportunity ta take the Russian

throne, False Dimitrii would not have had the freedom ta succeed in his

adventure. The accession of False Dimitrii triggered other evants - the plotting

of the boyars and the election of Shuiskii. The appearance of "unrighteous"

39 D. Rowland, "Towards an Understanding of the Politicalldeas," 387.
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tsars provided the grounds for disturbances ameng the people in the

cauntryside. Ali this eventually caused the foreign invasion of the Polish and

Swedish armies under the pretense of helping to bring arder and maintain

peace in the country. It also caused the deposition of the first Russian Patriarch

lev, his exile and eventual death. Ultimately, Mescow was defeated and its

treasury was laid bare. 40

Throughout ail these complex descriptions, Timofeyev never refers to

God's punishment or God's wrath. He certainly believes that ail these calamities

were forced upon Rus' by God for the sins of the tsars and the people, 41 but at

the same time, individual events of Brouta are perceived by the author as the

result of people's actions and their inadequacies in maintaining God's arder. In

essence, Timofeyev's work was one of the first attempts within Russian

historiographie writing to move from the annalistic recording of events to their

analytical evaluation. It is noteworthy that after the discovery of Timofeyev's

manuscript, P. M. Stroev and later A. E. Viktorov remarked that Timofeyev's

history was written in an "omate" and "grandiloquent" style, but that he supplied

none of the expected descriptions of the events he witnessed.42 Both historians

certainly grasped Timofeyev's unusual delivery, but appraised it in negative

terms for they were unprepared for Timofeyev's way of dealing with history.

They had expected tacts, clear descriptions, dates and everything one normally

expects from a chronicle. Timofeyev's work provided none of the above, his job

was not to record but ta analyse and present to his reader not simply a witness

account but a passionate discourse on the history of the Time of Troubles,

40 Vremennik, 94-96.

41 See Chapter Five of this dissertation.

42 See P.M. Stroev, Bibliograficheskii slovar i chemovye k nemu materia/y. (Sankt-Peterburg,
1882) and A.E. Viktorov, Opisi rukopisnykh sabranii v knigokhranilishchakh Sevemoi Rusi.
(Sankt-Peterburg, 1890).
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created in accordance with the mission he envisioned for himself.

Certainly, Timofeyev exhibited massive inconsistencies in his reasoning

and was unable ta move away completely trom what Rowland cal/ed "the

Edenic" God's predestined notion of history, for he firmly believed that events

are driven by God's will and that only God can bring eventual relief from the

devastation of Smuta. Nevertheless, at the basic lever of evaluation of

individual occurrences he drew rather accurate and historically coherent

conclusions. Indeed, prevailing modern historiography holds that events of

Smuta were caused by a massive dynastie erisis and by the inability of Russian

society ta produee a comprehensive, coherent concept of the transfer of

power.43 Based on his evaluation of historical conditions preceding the Time of

Troubles, Timofeyev came ta the conclusion that a direct relationship existed

between the evants of Smuta and the actions of the Russian population and the

Russian tsars. Even if he believed in God's participation in every occurrence in

life, and that Smuta itself was a result of God's anger with His people, he

ultimately accurately described the people's actions which caused the

punishment.

Timofeyev carefully compiles a Iist of the reasons as he perceives them:

1.The forsaking of the oath given on the Cross ( krestoprestuplenie ) . Ta

43 See major histories of the Time of Troubles: S.F. Platonov, Drevnerusskie skazaniia i povesti 0

smutnom vremeni XVII veka. kak istoricheskii istochnik. (Sankt-Peterburg. 1988); S.F. Platonov,
Ocherki po istorii smuty v Moskovskom gosudarstve XVI-XVII w. (Moskva. 1937); S.F. Platonov,
The Time of Troubles. Trans. J.T. Alexander (Lawrence. Kansas; University of Kansas Press.
1970);R.G. Skrynnikov, "Boris Godunov i tsarevich Dmitrii," in Issledovaniia po sotsial'no­
politicheskoi istorii Rossii (Trudy Leningradskogo Otdeleniia Instituta Istorii SSSR AN SSSR, vyp.
12). 1971, 182-97; R.G. Skrynnikov, "The Civil War in Russia at the Beginning of the
Seventeenth Century (1603-1607): Its Character and Motive Forces," in New Perspectives in
Muscovite History (London: Macmillan, 1993). 61-79; R.G. Skrynnikov, The Time of Troubles:
Russia in Crisis. 1604-1618. Ed. and trans. Hugh F. Graham (Gulf Breez, Florida : Academie
International Press. 1988); V.O. Kliuchevskii, Sochineniia. Vol. 3, Kurs russkoi istorii. ch 3
(Moskva, 1957).
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iIIustrate his idea, Timofeyev used the quotation trom the Prophet Zechariah

5:4 "...and it [Le., curse] shall enter the house of the thief, and the house of him

who swears falsely by my name; and it shall abide in his house, and consume it,

bath timber and stones" (veliai ognena serpa kazn' skaza, predzria, naklepasia

va Izhy). God will punish the one who renounces his oath, in a way referring to

the situation in Russia during the Time of Troubles, when the idea of oath and

hanour was abandoned by the tsars and people alike. At the same time he

condemns the attempts of Tsar Boris 44 ta demand from his subjects an oath

taken in church.

The custom of oath-taking in church in front of the icons was practised in

Russia until the fifteenth century. Already by the end of the beginning of the

fifteenth century, this practice was condemned by the Church as it contradicted

the notion of the omnipotence of Gad. 45 Timofeyev was clearly very much

aware of the sin committed by Tsar Boris in demanding the oath, as he

dedicated a complete sub-chapter on Boris ta this event : About the Taking of

the Oath in Front o'the Cross (0 krestnom tse/ovan'e Borisu ). He quoted from

St. Matthew "and he who swears by the church, swears also by the one who

dwells in it" [cf., Matt. 23:21] ("1 klenetsia tserkov'iu, klenetsia i zhivushchim v

nei").46

2. Pride (gordost'). Pride is inconsistent with the notion of obedience to

Gad and is a creation of the devil, who was expelled from Paradise for his

overwhelming pride and for introducing Adam and Eve to disobedience and

pride. (Gen. 3:14). Pride is one of the gravest sins and is totally incompatible

44 Vremennik, 66-71.
45 Polnyi pravoslavnyi bogoslovskii entsyklopedicheskii slovar' , vol. 2 (Moskva: Izd. P. P.
Stoikina, 1992), 1494.
46 Vremennik, 70.
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with the Christian code of ethics. Pride should not take any part in the Iife of a

true Christian man, as Gad created ail people equal and submitted them ta his

will. As Timofeyev then points out, among many vices God includes "also the

cursed insane pride which is hated by Gad from ancient times" (takzhe

bogomerzkuiu i prokoiannuiu gordosf bezumnuiu~ iuzhe drevle bogom

voznenavidennuiu) 47 "Pride and arrogance and the way of evil and perverted

speech 1 hatelt [Provo 8:13]. Timofeyev emphasized in the actions of ail the

Russian tsars - Ivan IV, Boris, Vasilii Shuiskii, False Dimitrii - pride, which

eventually brought down not only their reigns but also the whole country. 48

3. Hypocrisy (Iitsemerie. krivost' premnogaia). According ta Timofeyev the

unrighteous tsars were able ta acquire power because the people (boyars and

the others), as a result of their own willingness to deception, were compfiant in

the acceptance of their rule, and in submission ta falsehood. 49 As it is written

in the Gospels "But woe ta you, scribes and Pharisees, hypocrites! because you

shut the kingdom of heaven against man; for you neither enter yourselves, nor

allow those who would enter ta go in." [Matt. 23:13-14].

4. The lack of love and agreement among the people (liubovnago

obshche mezhdu sebia soiuza lishenie). According to Timofeyev, the essence

of the relationship among the people and between the people and the tsars

must be based on the notion of Christian love. In tum, Christian love is based on

the New Testament idea of the Lamb (agnets) and the Bride, the Church of the

New Jerusalem. Thus the ideal foundation of a Christian state must be based on

love, faith and unity [Rav. 21 :9]. Ivan IV was the first Russian tsar who had lost

47 Vremennik.• 92.

48 Ibid., 11, 66-71, 75, 105,83.
49 Ibid., 16.60,73, 90, 128-129.



•

(

(

198

love for his people, destroyed Novgorod and created the armies of the Antichrist

(opricnhiki) 50 . Tsar Fedor, by choosing the love of God rather then the love of

his subjects, ignored his duties towards his people and left them to the mercy of

Boris. 51 Boris, consumed by pride, was unable to love his people (Timofeyev

stressed Boris' love and dedication to his family, particularly ta his children, in

this way emphasizing Boris' failure ta love in the same way the people he

ruled).52

5. Drunkenness. gluttony and fornication (vinopitiia bezmernago s

chrevobesiem i sodomskoe gnosnodeistvo). Timofeyev is referring to the story

of the cities of Sodom and Gomorrah, which were destroyed by God for their sin

of fomication and offending to God as a rasult of moral decay. [Exod. 19]. He

believes that aven indirect reference ta such offences against the Christian code

of behaviour must be avoided, but occasionally in the text he alluded ta the most

grave sins of fomication committed by the tsars. In the pages devoted ta Ivan IV

ha writes about Ivan's homosexual attraction towards Bogdan Belskii:

...npeB03nI05t1eHY )l(e eMY 6blBUJY ~apeM na4e Bcex no yrO>KAeHHIO:
cepA~e ~ap~ BcerAa 0 HeM Hec~THe rop~UJel H 04H ceo~ HaHb

npHCHO HeCOBpaTHe H3AaBawel ycrpeJ1eH cpaMHOIO CTpeJ1010 raHHblSl
{1105ee. 53

... he [Bogdan Belskii] was mostly loved by the tsar for his
obsequiousness: the tsar had always insatiably bumed for him.
He [the tsar] always tumed his eyes unflinchingly towards mm,
as he was wounded by the shameful arrow of secret love.

ln the chapter describing Marina Mniszhech's marriage ta False-Dimitrii,

50 Vremennik , 11 .
51 Ibid., 26.
52 Ibid., 64.

53 Ibid.. 46. At the same time, Timofeyev seems to be totally indifferent to the fact that Prince
Dimitrii of Uglich was in essence an iIIegitimate son of Ivan, as he was born to the seventh wife of
Ivan, Maria Nagaia and the Orthodox church permitted only three marriages.
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Timofeyev stresses the sensual qualities of Marina and her immoral relationship

with the Pretender (see Chapter Five of this dissertation). At the same time, the

Pretender was portrayed as an evil man and a fornicator who raped Boris'

daughter Ksenia and was holding her against her will as a consort. 54 Vasilii

Shuiskii, a self-proclaimed tsar, is described by Timofeyev as a drunkard,

fomicator and a man consumed by a multitude of transgressions. 55

6. Love of silver (srebroliubie nesytne) and related to it love towards other

people's possessions. The choice of the ward "silver" is associated with the

story of Judas and his betrayal of Christ for thirty pieces of silver [ Matt. 27:3].

The actions of the people during the Time of Troubles were ruled, according ta

Timofeyev, by their desire for power and money. False Dimitrii arrived in

Moscow with only one yearning - ta get to the Moscow treasury. The same

greed ruled the actions of the Polish army and the Polish king, 56 and the

Swedish army in their occupation of Novgorod. 57 The Russian traitors,

Telepnev and Tatishchev, gave their alliance to the enemy in exchange for

power and money. 58 This love of possessions, ultimately, according to

Timofeyev, totally deprived Russia during Smuts of tsars or people who

maintained any moral norms of behaviour (the exception was Mikhail Skopin­

Shuiskii, who appeared as a hero, occasionally gullible and thus easily

deceived by foreign enemies and Russian traitars). 59

7. Selfish hatred among brothers (bratonenavidenie samoliubnoe). Here

Timofeyev is referring to the relationships in the Riurikide family which

54 Vremennik, 62.
55 Ibid., 101-102.
56 Ibid., 82, 88.

57 Ibid., n-80.
58 Ibid., 101, 103, 131.
59 Ibid., 131.
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eventually brought Russia ta the catastrophic dynastic crisis it faced after

Fedor's death (see the chapter on the death of Staritskii), 60 or perhaps Ivan's

act of killing his son Ivan Ivanovich. 61 The trained reader would instantly be

reminded of the Biblical story of Cain and Abel (Gen. 4:8) and the martyrdom of

Boris and Gleb at the hands of their brother Sviatopolk. Timofeyev also refers

here to a more general notion of brotherly love, love among the people of Rus',

their union in the face of a cammon enemy - the Polish and Swedish armies.

Clearly, the destruction of Novgorod by Ivan IV was totally contrary ta

Timofeyev's notion of such "brotherly love."

8. Use of foui language (materniu imeni motyl'na sa usty iazyka

skvernoslovnoe iznostenie) or fetid uttering by the tongue and the lips of foui

(matemikh) words. Timofeyev was particularly concemed with the use of foui

(maternai ) language as it uses words which refer ta sexual acts inflicted on

the mother of the person the swearing is addressed ta. He stressed that this

language is offensive to one's own mother and through her ta the Christian

Mother of God, the Holy Virgin. 62

It is not surprising that in his evaluation of the causes of Bmuta,

Timofeyev, as in ail of his other evaluations, provides reasoning based on moral

Christian values, in a way reiterating most of the ten commandments. Timofeyev

points ta the faults of the people and tsars of Rus', to their lack of moral

convictions and reinforces the traditional Christian values of the past. If Rus' had

fallen under the wrath of Gad, then the reasan for this fall has ta be justified

according to biblical moral standards. Timofeyev summarizes his understanding

60 Vremennik. 23-24.
61 Ibid.• 19-23.
62 Ibid., 93
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of the causes of Smuta in the following words:

Mbl 50 J no npHT4H J H>Ke BO EsaHreflHH fle>KHMe~J B BHHorpaAe

rocnOAa CBoero He T04HIO OT nepBaro 4aca nOABHrUJIo1XCSI H

nOXBaflSleM~X 4eCTH He cnoAo6HXOMCSl J HO H YMeAnHBUJHX H~e OT

eAIo1Haro AeCSITaro 4aca AellaBUJHX 4ellOBeKOfl105Haro Aapa

BIlaAbi4HSI ynlo1UJHXOMCSl J AendHHIO BpeMSI COCTapeSUJecSi H cpeAose4He

HeAeSlHHe npenYCTHXOM J erAd AenaHH fa oSlUJe BpeMSI J a He

OTnO>KeHbfa J HH npa3HOCTH J He>Ke CTapOCTH; H no APY3er::i npHT4H B

AdHHblX cpeopOM npHKyna BnaAbl~e He COTBOpHXOM J onarH HdAe>KAbl

OTndAoXOM H M3AY norYOHxoM. 63

Beeause we, as in the parable loeated in the Gospels, not only had
not laboured in the vineyard of our Lord from the initial hour
and had not acquired the honour from the ones we praised, but
also lost the philanthropie gift of the Lord towards those who
slowed dOlNn and worked from the eleventh hour, as they
beeame old for work. Their middle age (before they beeame old)
which was suitable for work and not for procrastination and
inaetivity they spend in idleness. And, according to the other
parable, we have not ereated profit from the silver given ta us by
the Lord; we have lost kind hope and ruined the reward.

Timofeyev refers here ta two parables tram the Gospels, the first one the

Parable of the Labourers in the Vineyard [Matt. 20:1-16; Luke 20:9-19] and the

second, the Parable of the Talents [Matt. 25:14-30; Luke 19:12-27] by means

of which he attempted ta explain his final massage ta the reader. The people of

Rus', as did the labourers in the vineyard, refused ta work for the well-being of

their country. They were idle, they spent their time in inactivity, and as a result

they brought their country ta destruction. Timofeyev once more supports his

statement by the use of the second parable, the Parable of the Talents,

according ta which people refused to work hard and improve what was given to

them by the Lord. He summarizes his reasoning by the words of Scriptures:

"[they] would have none of my counsel" [Provo 1 : 30] ("ne sterpekhom soveta

63 Vremennik. 167.
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ego") 64 and by the passage from the Book of Samuel "But they torgot the Lord

their God; and he sold them into the hand of the Philistines, and into the hands

of Sisera...n [1 Sam. 12:9] ("zabykhom boga, spasaiushchago ny") 65. H e

eventually concludes the passage with St. Paul's message of union with Christ,

Christian love, forgiveness and redemption:

KTO Hbl pa3tlY41-1T OT 6o>Kl-1S1 tllOfiBI-1" cKopfib 111-1" HfTl-1 TeCHOTa"

rOHeHHe" fTH paHbl? 66

Who will separate us trom the love of Christ? Will it be sorrow or
oppression, persecution or wounds? [cf., Rom. 8 :35]

If, indeed, the renewal of the Russian land would come, then the people,

as weil as the rulers, must understand and acknowledge their deviant ways in

order to correct them. Timofeyev's role as a Christian writer who was blessed

with Divine Wisdom, was to point out the faults of society and in this way ta lead

the community to a new future and salvation, fulfilling his obligations in

accordance with the idea expressed in Psalm 119 (118). After ail, it was the

dutY of one who understood the Scriptures and to whom Divine Truth and

Divine Wisdom had been reveafed, ta pass it on ta others. Consequently,

Timofeyev's writing became the work of a Chtistian writer compelfed by his

Christian duty to enlighten his people.

64 Vremennik, 139.
65 Ibid., 139.
66 Ibid., 140.
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CHAPTER SEVEN

THE SOLUTIONS - SALVATION AND RENEWAL

ln his analysis of Timofeyev's Vremennik as weil as other tales about the

Time of Troubles Daniel Rowland came to the reasonable conclusion that these

tales had not provided us with any new pofitical theories, produced any new

innovative thoughts or introduced any original minds. In fact, it appeared that the

events of Smuta forced the authors of these tales to appeal for the retum ta old

traditions, to the ways of Iife of the old days of tranquility and peace. 1 According

ta the authors of Bmuta, in order ta overcome the devastations created by

Smuta , one had to go not forward, but back ta the past. 2

This is particularly true for Timofeyev. However, his calf for a retum ta the

past is more intricate than that of many of his contemporaries. In his evaluation

of the Time of Troubles he came ta the conclusion that the reasons for the tragic

events were ta be found within Rus' itself, within the moral degradation of the

people and the tsars of Russia, therefore creating the atmosphere which

brought upon the country the wrath of God. Nevertheless, Timofeyev was not

satisfied just with determining the reasons; he was set on otfering solutions.

Clearly, these solutions may not be sutficient for the modem-day historian or

the modem-day political theorist, but in examining of Timofeyev's thoughts, one

1 The fact that the Russian lands never knew neither tranquility or peace for any significant length
of time seems to have escaped the authors of Smuta.
2 On this subject see D. Rowland, uMuscovite Political Attitudes as Reflected in Early
Seventeenth-Century Tales About the Time of Troubles," (Ph 0 diss., Yale University, 1976).
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should not attempt to exceed the limitations of seventeenth century Russian

culture or to try ta view the authors ideas outside this culture ail together.

Indeed, as Rowland pointed out, one cannot "discover any Russian Bodin or

Macchiavelli or Hobbes" 3 ,but should one even presume such a discovery in

seventeenth century Rus'? Plainly, Timofeyev's solutions have to be placed

within a traditional framework, as nothing in the existing culture could have

provided him with any ideas for "sweeping" innovations. His contributions to the

"political" thought of the period were based on his application of old traditions to

a newly created reality. The merit of his ideas consisted in his capacity ta

summarize fundamental religious thoughts and to apply them to the situation in

Russia in the early seventeenth century. Consequently, Timofeyev's solutions,

even if not altogether original, were remarkably intriguing for they represented

an interesting approach by bringing forward Christian traditions of the past.

Gerhardt Ladner remarked that "the history of man can be seen as a

sequence of new beginnings." 4 The entire history of human civilization and

certainly of one of its most complex products, Christianity, is based on the idea

of renewal, redemption and resurrection. Ladner stressed that these ideas were

common to Eastern and Western Churches, but that there were also great

differences. He pointed to three essential elements of the Eastern idea of reform

and restoration: "the return to Paradise, the recovery of man's lost image ­

likeness to God, and the representation on earth of the heavenly Ba'Si/eia." 5

What is especially crucial is that a particular bond existed between the idea of

spiritual reform and renewal with the eschatology. The final restoration

3 D. Rowland. "Muscovite Political Attitudes as Reflected in Early Seventeenth-eentury Tales
About the Time of Troubles, ft (Ph 0 diss., Yale University, 1976), 219.
4 G.B. Ladner, The Idea ofRefarm (New York: Harper Torchbooks, 1967) . 1.
5 Ibid., 63.
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apocatastasis (a1tOKa'tacrtacnÇ) is the state of perfection after the demise, the

end of the world.6 Thus, God's anger could not be permanent, or his punishment

etemal, as the retum to peace and restoration are inevitable, and people should

expect this, and through their behaviour facilitate the process. Timofeyev's

attempts to establish the causes of Smuts provided a much-needed boost to

this facilitation. It is important to summarize Timofeyev's ideas of the pertect

world of the pasto

ihese ideas are best described by Timofeyev in the 50 called Story of

Adam and Eve. 7 Using the story of the Book of Genesis Timofeyev draws the

parallel between the idyllic world of Paradise and the world of Rus' before the

days of Ivan IV. Eventually the idyllic world collapsed as a result of the actions of

"unrighteous" tsars consumed by the overwhelming sin of pride. Consequently,

a new world was created in which "unrighteous" tsars were unable to rule and

the people refused to be ruled by the "unrightaous" monarchs. As in the Book of

Genesis, the perfeet world was destroyed, and the people and the tsars of Rus'

were expelled from Paradise, as had been Adam and Eve. Thus, the "children of

Adam" should strive towards perfection in arder to overcome a sinful past, eam,

God's forgiveness and ultimataly return to Paradise. Timofeyev's job as a

Christian writer was to aid the retorm, to point his people towards salvation,

towards the retum to the world which had been lost.

One of the elaments, aecording to Timofeyev, in aiding the retorm is the

reinstatement of the equilibrium between Moscow and Novgorod and the

reintroduction of true harmony within the parts of the 5ame "body", Le., state. 1

6 One should remember that Russian eschatological ideas were preoccupied not so much with
the inevitable end of the world, but rather with the day after, the second comming of Christ, and
eventual retum ta perfection. ta Paradise.
7 Vremennik, 109-111.
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believe that Timofeyev's interpretation of the place of Novgorod within the

development of the new Russian state is a central element in his idea of

salvation. He introduces the concept of the orderly transmission of power. As a

Muscovite writer of the early seventeenth century Timofeyev does not cali for a

reinstatement of Novgorodian freedoms but, merely, for the restoration of

harmony between ail the cities of Rus' in accordance with the Pauline notion of

state. 8 He pleas for the recognition of Novgorod's place as a transmitter of the

imperial power and for respect of the city's past.

The other important element brought forward by Timofeyev in this

process of renewal is a cali for a return to the purity of Orthodox Christian

traditions, in arder ta cleanse the country fram the evil associated with the

period of Smuta. This is particularly emphasized by Timofeyev in the sub­

chapter entitled About the Furnace and the Holy Processions (0 peshchi i

khodekh so kresty). 9 ln this short sub-chapter Timofeyev reiterates the major

festivities of the Russian Orthodox Church, which originated and traditionally

took place in Novgorod, but had to be abandoned during the Swedish

occupation.

He mentions six different ceremonies:

1. The Fumace Play (peshchnoe deistvo).

2. The Donkey Procession (khozhenie na osliati ).

3. The Consecration of the Water (vodoosviashchenie ).

4. The Ablution of the Holy Relies (omovenie sviatykh moshchei ).

6. The End of theYear (Ietoprovodstvo ).

7. The Last Judgement (Strashnyi sud ).

8 See Chapter Four of this dissertation.
9 Vremennik. 137-140.
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Nearly ail of these ceremonies were related ta the idea of cleansing, renewal

and reestablishment of balance. "The Consecration of Water" and "The Ablution

of the Holy Relies" were based on the act of cleansing by the use of holy water.

According to tradition, the water consecrated during the Epiphany had special

eleansing qualities and the drinking it was prescribed instead of the receiving of

the Eucharist. "The Ablution of the Holy Relies" also was performed in order to

preserve the image of the cleanliness of the holy persona and ta produce holy

water. 10 One also should point ta the existence of the notion that the

preservation of holy relies was associated with the idea of equilibrium between

the past and the present and of the reestablishing of the lost balance. "The End

of the Year" ceremany was condueted in arder ta commemorate the passing of

the old year and entering into a new one, it represented the ritual of parting with

the old and beginning the new. 11 "The Last Judgement" signified to the

Orthodox Christian the necessity of conducting their lives in the correct way,

guided by the love of Gad and fear of imminent punishment for sins commited.12

"The Donkey Procession" signified respect towards the church and its primary

role. The ritual of leading the pope's, patriarch's or metropolitan's donkey
1

(horse) by the head of the state, symbolized respect towards the one who took

the throne of the apostle Peter, as weil as equating the head of the state with the

powers of the first Christian monarch. 13

The caremony called "The Furnaee Play" seems to be particularly

10 K. Nikol'skii, 0 sluzhbakh russkoi tserkvi byvshikh v prezhnikh bogosluzhebnykh pechatnykh
knigakh (St. Petersburg, 1885), 257-294.
11 Ibid., 98-120.
12 Ibid., 214-225.
13 Ibid., 45-97. See also on the subject: G.Ostrogorskii, "Zum Stratordienst des Herrschers in
der byzantinisch-slavischen Welt," Seminarium Kondakovianum. Sbomik statei po arkheologii i
viazantinovedeniiu, izdavaemyi institutom imeni N.P. Kondakova 7 (1935) : 187-204; M.
Labunka, "The Legend of the Novgorodian White Cowl: The Study of its 'Prolog' and 'Epilog',"
(Ph 0 diss., Columbia University, 1978).
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important for Timofeyev as the images contained in the ceremony became a

recurring theme in his idea of renewal. The so-called chin peshchnogo deistva

(the furnace play ceremony) was performed in memory of the miraculous

deliverance of three Jewish Brothers, Shadrach, Meshrach and Abednego.

They were forced into the burning fumace by arder of the Babylonian king

Nebuchadnezzar for their refusai to worship an idol, and were subsequently

saved by the angel [Dan. 3:13-30]. 14

What is the significance of this 5ub-chapter and why does Timofeyev

mention ail these services? 1believe that this chapter, together with the story of

Adam and Eve, are key elements in Timofeyev's attempt to resolve the problems

facing Russia during the Time of Troubles. At issue here is the revival and

rebirth of Rus', which couId be achieved only through retuming to the Church

ceremonies which were based on the process of purification and cleansing.

Timofeyev sees the events of the Time of Troubles in purely Christian terms, the

causes for Smuta lay within the religious, and moral transgressions of the

Russian tsars and the Russian people. 15 Therefore deliverance could come

only from God, but salvation would not come without a priee. The people of

Novgorod had ta be tread from the Swedish army in arder to go back to what

was denied them and what would help them to save themselves from

damnation - the liturgical performance of their Orthodox Christian duties. The

people of Moscow and Moscow's rulers had to accept the importance of

Novgorod and to embrace the city as an integral part of the new state, the

balance between Novgorod and Moscow must be reintroduced. The elaction of

the new tsar, the rise of the new dynasty and the union between the state and

14 Nikol'skii, 0 sluzhbakh russkoi tserkvy. 173.
15 See Chapter Five of this dissertation.
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the church were the first steps on the way to reform.

The Russian people defied God and rejected their traditions, accepting

"the foreign abomination and godlessness" ("inoslavnukh merzosti i

nechestiia"). 16 They had tumed away from God and "did not heed his advice"

("ne sterpekhom soveta ego") 17 - "They would heed none of my counsel: they

despised ail my reproof." [Provo 1:30], they "forgat Gad, saving us" ("zabykhom

boga, spasaiushchego ny") 18 - "And when they forgot the Lord their Gad, He

sold them inta the hands of 8isera" [1 Sam. 12:9]. Hence, the return ta the

services mentioned by Timofeyev, associated with fire and holy water, signifying

the cleansing of the body and soul, is a vital element in his "remedy" for the

renewal of the country.

Several times thraughout the text of Vremennik, Timofeyev invokes the

image of the Babylonian fumace (vavilonskaia peshch ). In the chapter About

the Bringing of the Relies of the Holy Prince Dimitrii, Timofeyev insists that the

body of the holy martyr Dimitrii was untouched by decay:

...TneHHIO B TOllHKO neTa HH>Ke cBSlToMnaAeH4ecKHM ero pH3aM

npHKocHYTHCSI cMeswYJ He~e Toro OCSSITOBaHHeH nnOTH, pa3se

3aeMHbl 4aCTH oo~aro ADnra, YOO TnSi cero, SlKO >Ke HHorAa

TpH4HcneHHblX YCTblAecSi nelL\HblH nnaMeHb. 19

... during aIl these years, decay would not clare to touch either his
clothes, or his sanctified flesh, aside from the part taken by decay
in accordance with the common duty. [It was in the same way] as
before, when the fumace flames were shamed by the three [young
men].

The miracle of the preservation of the body of Dimitrii, according to Timofeyev,

16 Vremennik, 139.
17 Ibid., 139.
18 Ibid., 139.
19 Ibid., 50.
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could only be paralelled ta the miracle of the survival in the burning furnace of

the three young men of the Book of Daniel. Dimitrii, as were the brothers, was in

the power of Nabuchadnezzar (Boris) 1 but Dimitrii, an innocent child was

slaughtered by the Russian Nebuchadnezzar, thus exemlifying God's rejection

of his people.

The next mention of the Babylonian furnace takes place in the sub­

chapter Again about the Tsar Vasilii Ivanovich (0 tsare zhe Vasilie Ivanoviche )

(pp. 108 - 109, fols. 205 v. - 207 v.) in the Story of Adam and Eve, Le., the part

inserted by Derzhavina (pp. 109 - 113, fol. 1 r. - 8 r.). 20

...eAIo1H )Ke IO} a~e Bocxo~eT} BCs:!KO noraCHTH BeCTb noBelleBaSl~

aHreJ10M} H>Ke MaHHeM Bce~ TBapH B03ABH3aSl H YTHUJaSi K nOTpefie

BeTp~ H pa3BOASI~ no B03AYXY ofinaKH} npecnaBHO )Ke norawaSi

HeyraCHMblSl n.naMbl BaBHllOHCKHs:I neUJ.lo1. 21

... the only one who rules the angels} the one who by the wave of
his hand brings ta life and, if necessary, caIrns down the winds
and disperses the clouds in the skies, may, if he wants,
extinguish the inextinguishable flames of the Babylonian
fumace.

Here it is necessary to revert to the concept expressed by the Fathers of the

Church, Le., the retum to Paradise. According tp the Book of Genesis God

created Paradise and installed Adam within it (Gen. 2 : 8). When Adam and Eve

disobeyed God's command by eating from the tree of knowledge of good and

evil (Gen. 3 : 1-7), God banished them from Paradise, thus condemning them

and future generations to a lite of torment and misery (Gen. 3 : 22-24).The

question effectively is how permanent this exile is, or rather is it possible for man

through an exemplary life, devotional prayer and repentance, ta attain a

reprieve and retum ta Paradise.

20 See Chapter Three of this dissertation.
21 Vremennik, 108-109.
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St. Gregory of Nyssa expanded the idea of apoca tastans

(a7toxa:racr-ravÇ) ta the notion of a potential retum ta Paradise even in this life. In

the second session of On the Lord '5 Prayer, he writes:

It is indeed possible for us to retum ta the original beatitude, if we
now will run backward on the same road which we had followed
when we were ejected tram Paradise together with our forefather...
as those who have become strangers tram their homes: after they
have turned back in the direction whence they started, they leave
that place tirst which they had reached last when setting forth. 22

Gregory further oulined his ideas on the possibility of man's retum to Paradise

even in life, emphasizing his taith in spiritual restoration and renewal. This

return to Paradise aisa postulated a total spiritual revival of man, his moral

restoration and purification, thus recovering his lost resemblance to God. As

Timofeyev points out, only the will of God, reinforced by the people's retum ta

the old traditions after the long period of suffering will ·'renew the image of

Adam".23 Timofeyev ends the last chapter of his book with a sub-chapter called

The Pritcha, by saying:

~ Be~ecTBeHHbIH HeBe~ecTBeHHbIM YAOOb noraUJaeT J d~e Td>KAe

poca AHecb H cero noraCHT nl1dMeHe J H>Ke OT Heoec ApeBl1e B nelL\b

Xal1AeHcKY COUJeAUJeSl; HO CHIO pacy B TaKoéo noraUJeHHe OOblKOUJd

or CBblUJe CBOAHTH Aony HaUJa MHOrOnpOI1HTHblSl BOAbl J BpSl~aSl H3

rnYOHHbl cepAe~ HcxoAHblX o4eCbl .. H>Ke re4eHHeM ObICrpSll1{aCSI no

l1aHHTOMa H paCTBopeHH AOCTOHHa nocra B 4dCTblX MOI1HTBaX c

TenflblMH B03AbIXdHbMH; CHSI J BeAe .. BJ1aAbIKY Bcex YMOI1HTH MorYT

H>Ke 0 CHX TOflHK yracHTH nnaMeHb. 24

This material flame is well extinguished by the immaterial one;
this flame will be extinguished taday by the same dew, which in
the oid days descended ta the Chaidean furnace. This
extinguishing dew is created from our numerous tears, coming

22 Quoted trom Ladner, The Idea of Reform. 77.
23 Vremennik, 109.
24 Ibid., 159.
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from the depths of our hearts. They [the tears] are streaming as a
heavy water through the eyes and falling fast down our cheeks.
They are diluted in correct measurement by fasting and by
regular prayer with the constant sigh. Only this [tears, fasting and
prayer] can implore the Lord of AlI ta extinguish this type of
flame.

Timofeyev sees the tirst sign in the retum to Paradise, to the Christian Empire,

ta the Basileia, in the election of Mikhail Romanov as the new tsar of Russia and

the selection of his father Filaret as the new Russian Patriarch. They bath

provided for him the greatest example of Christian rulers who lived according ta

the moral standards expected fram a Christian emperor. The election of the

"royal couple" restored Russia ta its former glory and brought its people back to

Paradise. 25 It also reinstated arder and the orderly transfer of power ta the new

monarch who fell correctly in line with the "righteous" tsars. Immediately at the

beginning of his work, Timofeyev declares that Mikhail Romanov came directly

as a continuation of the rule of Vasili III (clearly avoiding any connection with the

Uunrighteous" tsar Ivan IV) and that the Rurikide dynasty had not perished but,

on the contrary, was restored by the Romanovs:

...na4e >Ke cpoAHaro eCTeCTBa npH4TecSi no f5J1ar04eCTHH npe>Ke ero

f5J1arOBepHbIM f5bIBUJH; 6J1ar04eCTHBbIX 6J1arO'4ecTHBHeHUJH 1 saKOHHO

>Ke H CBSlTonenHO CblHOBH OT oTe~ AOAHecb npOHcXo>KAaxy. TaKoB

y60 OT ApeBne caMoAep>KaBHblX MSI or pOA, H Aa>Ke H 60ra B KOHe~

He nporHeBaUJa 1 4eTblpMa KpaeBbl BceneHHblSl AOHblHe ~apCTBHSI Tex

BOAPY>KeHa HenOK0J1e6HMO YTBep>KaxycSl. 26

He [Le., Mikhail Romanov] must be numbered among the noble
princes preceding him for more than kinship but as a result of
his piety. [They, i.e., Romanovs risen] as the most pious ones
from the pious, sons from the fathers. They had descended until
this day in accordance with the law and God's approvaI. As the
ongins of my autocrats came from long aga, their [descend] had

25 Vremennik, 165.
26 Ibid., 11.
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not angered God. Their domain, which became consolidated in
aIl four directions of the world, henceforth, remains firrn.

The image of Adam created by Timofeyev, together with the Babylonian

fumace as the tool of spiritual cleansing, emphasizes his belief in the possibility

of reform and points ta the means by which this retorm will be achieved. To

Timofeyev, salvation trom the Time of Troubles will come only frcm Gad, when

He decides to tree the people from the punishment imposed by Him. Only He is

able to stop the carnage and to extinguish the fires of Smuts which are

enveloping Rusl
• To Timofeyev, Smuta itself becomes the Babylonian fumace

of the Book of Daniel, the people of Rus' are put through the trial by tire and

eventually achieve salvation through their faith and adherence to the Orthodox

liturgy. Emulating the three young brothers of the Book of Daniel, the people of

Rus' must be unfaltering in their faith and belief in the true Gad, and must

refuse to accept the idol of Nebuchadnezzar. Then they also will be saved by

the angel and taken out of the buming fumace.

Timofeyev believes in salvation which will come for the people of Rus' as

it came before for the three brothers of the Book of Daniel and in 1170 for the

Novgorodians. He points to the previous occurrence of the Lord's miracle when,

the people of Novgorod were delivered from their enemies, the army of Suzdal'.

According to existing Iiterary sources the city was saved by divine

interference.27 This intervention will come again, as the people of Novgorod in

27 Vremennik, 139. Here Timofeyev alludes to the Tale about the Battle of Novgorod . The Tale
reiterates the story according to which Novgorod was saved trom inevitable destruction by
Suzdal's army as a result ot the prayer of Archbishop of Novgorod loann. He prayed ail night and
eventually heard the voice which told him to take the ieon of the Holy Virgin trom the Church of the
Holy Saviour, place it on the hill and pray in front of it When the attack on the city began, one of the
arrows hit the icon, the icon tumed to face the Novgorodians and they saw the tears streaming
down the face of the Virgin. Suzdal' s army was shrouded in darkness and in their fear and
confusion they began attacking each other. (See Pamiatniki Iiteratury drevnei Rusi. XIV - serediny
XV vek a (Moskva: Khudozhestvennaia literatura, 1981), 448-453.
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the early seventeenth century deserved God's torgiveness as they had

centuries betore, for they were still firm in their faith.

According to Timofeyev, only through a retum to pre-Bmuta values, to

the old Orthodox traditions of the liturgies torgotten during the Time of Troubles,

to what Novgorod represented and what Moscow in its pride was unable ta

understand, the country woufd be able ta achieve true salvation and return ta

the Paradise of the old days.

* * *

ln arder to better understand the ideas presented in this chapter, it would

be hefpfuf ta review in greater datai! ail six ceremonies mentioned by

Timofeyev. 28

The Furnace Play (Peshchnoe deistvo)

The so-cal/ed chin peshchnogo deistva (the fumace play ceremony) was

performed in memory of the miraculous deliverance of three Jewish brothers,

Shadrach, Meshach and Abednego. They were forced into a buming fumace by

order of the Babylonian king Nebuchadnezzar tor their refusai to worship an

idol, and were subsequently saved by the angel [Dan. 3: 13-30]. The ceremony

normally took place during the week befora Christmas, betwaen December 16th

and the 22nd. The exact date depanded on the day of the week on which

Christmas fell in any given year. It was performed not as a separate event, but

as part of the elaborate liturgy and took place during matins. 29 We have

28 Ali of these ceremonies had been abolished in Russia by the end of seventeenth century. It is
difficult to find their detailed description in any books dealing with church rituals. The most detailed
description was provided by K.Nikol'skii in his book 0 sluzhbakh russkoi tserkvi byvshikh v
prezhnikh bogosluzhebnykh pechatnykh knigakh, mentioned previously.
29 It contrasted with the Byzantine practice, in which staging was done after the matins or before
the Iiturgy.
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evidence that it was conducted in several cities, particularly in Moscow,

Novgorod and Vologda.

We have copies of the written text of the liturgy which was performed in

Constantinople. The Greek ceremony was held independently and not as a part

of a normal church liturgy. It was conducted more or less as a recreation of the

biblical story as written in the third chapter of the Book of Daniel. On Russian

territory it acquired specifie characteristics, which were possibly unknown in the

place of its creation, such as the unique Russian dialogue between the three

young men and the Chaldeans in the Novgorodian version.

Three Russian versions of the play are known - two handwritten and one

printed copy. The oldest handwritten copy cornes from the Volokolamsk

Monastery (Iater the manuscript was transferred to the Academy of Theology in

Moscow). This text seems ta have been produced in Novgorod under the

direction of Archbishop Theodosius during the 1540s. 30 The other two, the later

handwritten copy and the printed text, most probably belong to the first part of

the seventeenth century. 31 The later manuscript was in the possession of the

library of Novgorod's St.Sophia. The printed version was published in the

Potrebnik of 1639 with two other liturgies: the' End of the Year ceremony

(Letoprovodstvo) and the Last Judgement (Strashnyi sud ). The text indicated

the participation of the Moscow Patriarch in the performance; but when it was

conducted in other cities, the participation of metropolitans or archbishops was

30 A large part of this manuscript was published by A. Golubtsov in "Chinovnik Novgorodskogo
Sofiiskago Sobora," Chteniia 2 (1899): IX-XII. Unfortunatelly 1have had no acœss to this text and
must follow the description provided by M. Velimirovic in his article "Liturgical Drama ln BYLantium
and Russia," Dumbarton Oaks Papers 16 (1962) : 350-385. According to the author, this version
is the shortest of ail Russian texts and is clearly pattemed after the Byzantine prototype. It differs
from the Byzantine one by the actual appearance of the roles of Chaldeans in the service.
31 The complete texts of the seventeenth- century written and printed copies were published in
Nikol'skii's above-mentioned book, 191-213.
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permitted. It would seems, therefore, that this particular text most probably

represented the sanctioned Moscow version.

According to K. Nikol'skii, the roots of the deistvo can be traced ta

Byzantium 32 , and the earliest mention of it on Russian sail goes back ta 1548

in the Accounts Books of Novgorod's St.Sophia Cathedral (Raskhodnye knigi

Sofiiskogo sobora). It seems that the furnace play was discontinued at the

beginning of the seventeenth century. According ta Nikol'skii, in the Codex of

the Moscow Patriarchy (Ustav Moskovskikh Patriarkhov) written in 1668, the

deistvo is not mentioned any more. 33

Bath Nikol'skii, and later A. Dmitrievskii, 34 were convinced that the

deistvo was firmly established in the Byzantine Church before it reached Rus'.

Dmitrievskii particularly believed that the furnace play was accepted by Rus' as

a part of the total Byzantine Christian Iiturgical cycle during the early

Christiânization of Kievan Rus'. It reached Rus' together with the Codex of the

Church of Constantinople (Ustav Tserkvi Konstantinopol'skoi) and it was

particularly important for Novgorod which used the Constantinople Codex.

According ta Dmitrievskii in the Orthodox East the fumace play was performed

until the end of the fifteenth century. However, towards the end of that century it

had almost disappeared as the Byzantine rite was being forced out in the East

by the Jerusalem one. The fal! of Constantinople and the decline of the East as

the centre of Orthodoxy eventually forced the discontinuation of many

ceremonies. 35

It is important to note that we have absolutely no evidence of

32 Nikol'skii, 0 sluzhbakh russkoi tserkvi ,173.
33 Ibid., 174.
34 A. Dimitrievskii, "Chin peshchnogo deistva," Vizantiiskii vremennik 1 (1894) : 553-600.
35 Ibid., 598-599.
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performance of the deistvo in Kiev, or that it formed part of the Russian church

tradition before the sixteenth century. It courd, indeed, be a caremony which

originated in Novgorod and represented a unique Novgorodian contribution to

the liturgical practices. Dmitrievskii does indicate that Ignatii of Smolensk, the

Metropolitan of Smolensk, Pimen and Mikhail the Bishop of Smolensk,

witnessed the performance of the play in the St. Sophia Cathedral during their

visit ta Constantinople in 1389-1405 and that this performance was mentioned

in Ignatii's Voyage (Khozheniia). However, inasmuch as it was mentioned only

in passing, Dmitrievskii believed that Ignatii described an act familiar ta his

readers, and as a result had no further need of explanation.36 1would argue

that it could also indicate that the ceremony was sa mysterious ta Ignatii that he

was unable to convey a detailed description, or that it was 50 foreign to him that

he referred to it in passing as one would refer to a more or less foreign curiosity.

Clearly, we are unable to find any proof of an early performance of the fumace

play in Russian lands and can state only the following : (a) the fumace play is of

Byzantine origin and (b) that we have no proof of its performance in Rus' before

1548 in Novgorod and (c) that it underwent major transformations after its

appearance in the territory of Rus'.

ln short, the ceremony in bath cities, Novgorod and Moscow was

conducted in the following way: 37 If Christmas fell on a Monday or a Tuesday,

then the performance of the play was to be conducted during the week of the

Holy Forefathers, but if Christmas fell on any other day of the week, then the

play had ta be pertormed during the week of the Haly Fathers. Before the

36 Dmitrievskii, "Chin peshchnogo deistva,ft 593.
37 This description is based on two seventeenth-century texts; the handwritten one is of
Novgorodian origin and the printed one was most probably produced in Moscow. Both texts were
published in Nikol'skii's above mentioned work 191 - 213.
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ceremony could be canducted, the ambo had to be moved aside and in its

place acrass fram the tsars gate the fumace was installed, next to which was

placed a large candelabrum holding several candies. On the hook above the

fumace was placed the image of an angel made fram parchment which, by the

employment of a rope, could be lowered into the fumace. About 6 P.M. the bells

would start ringing, calling ail participants ta the church.

The "three young men" and the Chaldeans were ail dressed in the

appropriate costumes. Then the procession of the clergymen (patriarch,

metropolitan, archbishop and other priests and deacons) would enter the

church. The young men and the Chaldeans would ask for a blessing from the

bishop and then the regular evening Iiturgy would be celebrated. After the

Iiturgy, the Chaldeans and the young men would leave the church. According ta

the printed version of the text, the glory to the tsar would be sung. No reference

to the tsar was made in the Novgorodian text which is not surprising. One could

hardly expect that the Novgorodians would sing the glory ta the tsar, who less

than a hundred years before had occupied Novgorod and absorbed the city

within the Muscovite territory. 38

The moming liturgy would start at 6 A.M. and last about one hour (the

Novgorod performance seems to have been much longer). The Chaldeans

would bring the three young men into the church and after the blessing by the

bishop, each young man would enter the fumace. The Chaldeans would walk

around the fumace and would threaten the brothers with tire, throwing fraya

plavuchaiia (Lycopodium clavatum, the grass which grows around swamps

and has a high ability to bum fast and to create the necessary effect of fire)

around the fumace. The deacons and the young men would sing Psalm 136

38 According ta Dmitrievskii, the text of the sixteenth century also contains formulas related to the
tsar Vasilii Ivanavich (Vasilii III).
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[137] "The Rivers of Babylon". 39 Then after the singing of "Blessed be the Gad

of Shadrach, Meshach and Abednegro who has sent his angel and delivered

his servants who trusted in him" [Dan. 3:28], one of the deacons would lower the

image of the angel into the fumace. The Chaldeans would faU down in front of

the image, the young men would light three candies around the angel's halo

and the image would again be lifted above the furnace. In the Novgorodian

version the dialogue, acknowledging the victory of the holy angel over the

Chaldeans, would start at this point between the young men and the

Chaldeans.

Dmitrievskii emphasized three major differences between the Byzantine

and the Russian play:

1) The Byzantine play was performed alone and did not constitute a part

of the moming liturgy.

2) The Byzantine performance was much closer to the Biblical story of the

Book of Daniel.

3) The Byzantine play does not mention the Chaldeans and did not

contain an established dialogue between the Chaldeans and the young men.40

1 believe that during the sixteenth and, seventeenth centuries the

Novgorodian caremony acquired many characteristics of the Latin mysteria

39 Dmitrievskii mistakenly mentioned that only the Novgorodian text indicated the singing of Psalm
136 (Dmitrievskii 57). In fact, both versions mentioned the Psalm, but in the Moscow version the
singing of the Psalm was required before the appearance of the angel, whereas the Novgorodian
version specified it only after the young men had been saved at the end of the performance.
According to Dmitrievskii, the sixteenth~century text has no mention of the Psalm. The insertion
of the Psalm could indeed be of a later Novgorodian origin, as in the Novgorodian text the
reference to the most well~known line of the Psalm is present - "If 1 forget thee, 0 Jerusalem",
whereas in the printed Muscovite text, only the rivers of Babylon are mentioned (it was actually
misprinted as "ruka Vavilonskaia" - "the arm of Babylon") Could this line in the Novgorodian
version particularly stress the brothers' sacrifice as related ta Novgorod~Jerusalem? This allusion
would not have been lost on the Novgorodians or on Timofeyev.
40 Dmitrievskii, "Chin peshchnogo deistva,ft 591-592.
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and moved away tram the basic ascetic Byzantine version. The reality of the

burning furnaee, the elaborate staging of the deistvo, the creation of the

dialogues between the young boys and the Chaldeans, and between the

Chaldeans and the clergy, ail of it, especially the Novgorodian performance of

the fumace play, moved further from its Byzantine roots and closer to the Latin

tradition of the liturgieal drama. In this sense, it is especially interesting ta look

further at the dialogues as presented in the handwritten version of the

seventeenth-century deistvo. The dialogue does not transpire in the ether two

texts of the fumace play and it seems to be clearly an occurrence related to the

Novgerodian origins of the texte The language of the dialogues is very simple

and represents Novgorod's traditional pattern of speech.41

Dmitrievskii attributed the appearance of the dialogue to the sixteenth or

seventeenth-century and to Polish literary influence on Russian writing. He even

noticed in that dialogue the attempt to create virshi, whieh were becoming

increasingly popular during this periode 42 Bath Nikol'skii and Dmitrievskii

stressed the play's difference from the traditional Latin mysteria. To accentuate

the ditferenees, Nikol'skii underlined opposing approaehes in the Greek deistvo

and the Latin mysteria. In the mysteria, the Latins were attempting ta reereate

the Biblieal event, creating not a picture, or ieon of it, but reprodueing it as the

real thing. Closeness ta the reality of the avent was a goal, an essence of the

41 See the seventeenth century written text of the Fumace Play in K. Nikol'skii, 191-213.
42 According to Dmitrievskii: 'the dialogue entered the fumace play at the end of sixteenth century
under the influence of mysteria which reached us from Poland and Polish Iiterature in the
seventeenth century and particularly were welcomed by our scholars and in our schools where the
Polish language and Polish writing were weil known. Creation of these dialogues in the
seventeenth-eentury in our land is proven also by the fact that one can notice in them a passion
towards rhyming ('virshepletstvo') which was prevalent during that time among our seho/ars. "
(Ibid., 592). It is hard to aceept Dmitrievskii's statement, for this "rhyming" appeared only in
Novgorod's version of the seventeenth·century and not in the Muscovite one. 1believe that these
dialogues represented an element of Novgorod's spoken tradition and added an aspect of a
theatrical performance ta the play.
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mysteria. The audience had to forget that what was happening in front of them

was not reality.43 On the other hand, reafity was foreign to the fumace play. In

the Greek original, reality was entirely missing, the children who played the

raies of the three young boys were clearly play-acting, and the fumace was not

real and did not contain tire. The Greek effort recreated the Biblical story

textually close ta the Biblical text, without recreating the reality of the event.

However, the differences between the two are not that clear-cut. Even in the

early performances, the question of Latin influence was introduced. According

to Dmitrievskii, in the fourteenth century, Simeon Solunskii in his attack on the

Lat~ns, already condemned them for their performances of the mysteria in the

church, but defended the Greek staging of the fumace play. He accentuated the

fact that the Greek performances were very tar from recreations of actual staries,

but were based on the symbolic representation of the event, in which only

symbols were used to signify the reality.44

Nikol'skii sawa major difference between the Russian deistvo and the

Latin mysteria in the fact that the Russians felt free to move away tram the

recreation of the text of the Book of Daniel and combined Old Testament hymns

with ones from the New Testament, thus freely developing the text in

contradiction to the rules of the mysteria. 45 1do not believe that Nikol'skii's

statement is entirely correct. As Nikol'skii himself pointed out, the furnace play

was performed as part of a complete Iiturgy dedicated to the birth of Christ,

therefore the union between the Old and the New Testament had ta be an

integral part of this Iiturgy. The story of the boys who were saved by the angel for

43 On the subject of mysteria see K. Young, The Drama of the Medieval Church, vol. 1 (Oxford,
England : NP, 1933).
44 Dmitrievskii, "Chin peshchnogo deistva," 554. Dmitrievskii quotes Migne Patrol. Curs.
Complete v. CLV, col. 113.
45 K. Nikol'skii, Osluzhbakh russkoi tserkvi, 181.
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their ability to withstand pressure and to maintain the purity of their beliefs was

periormed by the Russian Church in order to point out the boys' dedication to

their faith and their trust in the saving grace of God. Their act was transformed

into an ardent Christian deed and the continuation of the common leitmotif of

unbending trust in God's just intervention in people's lives, established in the

Old and reemphasized in the New Testament, was stressed. In essence, the

Novgorodian version of the furnace play was unique and differed from the

Byzantine model as weil as tram any Latin mysteria . By introducing the fumace

play as a part of an elaborate moming liturgy during the week before Christmas

it pointed to the association with the birth of Christ. The miraculous deliverance

of the brothers reinforced the idea of salvation through adherence ta traditions

and the healing powers of trust in Gad. At the same time, by expanding the play

outside the Book of Daniel and absorbing elements from other relevant biblical

texts, the stronger message of an overwhelming and omnipresent Creator was

shawn ta the viewers. The play acting in Novgorod's version gave an audience

the illusion of close participation and a simple dialogue made it even closer. It is

also possible that the Chaldeans represented to the viewers in Novgorod the

image of their real present-day enemies.

According ta sorne evidence discovered by Krasnosel'tsev, the oldest

Russian text of the furnace play goes back to the beginning of the sixteenth

century. 46 As was mentioned previously, Dmitrievskii argued that the

transmission from Byzantium was even earlier. In my opinion, even if the

furnace play was transmitted ta Rus' from Byzantium as early as the fourteenth

46 Krasnosensev based his dating on the fact that in the1548 text several times the name of the
"tsar and Great Prince" Vasilii Ivanovich (1505-1533) was mentioned, in the context of wishing
him a long Iife and prosperous rule. As a result, Krasnosel'tsev believed this text to have been
produced during the time of Vasilii. see N. Krasnosel'tsev in Russkii Filologicheskii Vestnik 26
(1891) : 120.
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century, it acquired its unique non -Byzantine characteristics at the beginning of

the sixteenth century during the days of the Archbishop of Novgorod, Gennadii

(d. 1506). It should be remembered that Gennadii was influential in bringing to

Novgorod many Byzantine rites, previously unknown in Russia. At the same

time, he is also known for his admiration of some practices in the Latin Church

and for his close association with some of its representatives, such as the

Dominican monk Benjamin and the Emisary of the Holy Roman Empire in

Novgorod. The spread of the deistvo to Moscow could probably be attributed

to the times of Moscow Metropolitan Makarius, who for many years was the

Archbishop of Novgorod, and thus was exposed to ail the innovations accepted

by the Novgorodian church.

The Donkey Procession (Khozhen;e na osUs'; )

The donkey procession was known as part of the Palm Sunday

celebration. This procession was common throughout the Christian world and

its roots could be traced back to Christ's entry into the city of Jerusalem. 47 From

the fourth century it was known in Jerusalem, Constantinople and in the

countries of the Latin rite in Western Europe. The donkey procession was

performed differently in different places, but eve"W'here it consisted of a ride in

which the representative of the highest ecclesiastical arder (pope, patriarch,

metropolitan, archbishop) rides into the city on a donkey, led by the highest

representative of the state power (emperor, prince, tsar). It is normally

acknowledged as a demonstration of the humility of temporal power towards the

ecclesiastical authority.

The earliest known Russian procession goes back to 1548 and took

place in Novgorod as recorded in the Accounts Books of St. Sophia's

47 Matt. 21:2-10; St. Luka 19:32-36; Mark 11:6-11; St. John, 12:12-14.
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Cathedral (Raskhodnye knigi Sofiiskogo sobora). 48 Most authorities on the

Russian Church also agree that the donkey procession first appeared in

Novgorod 49 and only after its introduction there in 1548, did it spread

throughout the Russian lands and reach other cities, including Moscow, Rostov

and Riazan'.

ln Novgorod's format several important elaments appeared: the central

figure in the procession was the Archbishop of Novgorod, who lad the Palm

Sunday procession mounted on a donkey. It started at St. Sophia's Cathedral

and proceeded to the entrance of the Church of Holy Jerusalem. and back.

Subsequently. in the Moscow performance. first the Metropolitan and after 1589

the Patriarch, were mounted on the donkey which was lad by the reins into the

city by the tsar himselt. Could this caramany be explained merely by the

recognition of the power and the status of the church as weil as the humility of

the state? The most interesting and revealing explanation was given by George

Ostregorskii. 50 Ostrogorskii demonstrated that the donkey ride is the ritual of

Officium Stratoris, 51 in which respect and submission are demonstrated by a

persan towards his superior by the act of leading an animal mounted by the

latter. 52 According ta Ostrogorskii, the ritual goes back to the text of Constitutum

Constantini. It is alleged that the Strator Service was performed by the Emperer

Constantine the Great towards Pope Sylvester. Thus, the service was accepted

as the symbol of the great respect which Constantine, the tirst Christian ruler,

48 I.K. Kupriianov. "Otryvki iz Raskhodnykh knig Sofiiskogo doma za 1548-oi god:' Izvestiia
imperatorskogo Arkheologicheskogo Obshchestva. vol. 3 (Sankt-Peterburg. 1861) col. 48.
49 Labunka. "The Legend of the Novgorodian White Cowl," 230.
50 G. Ostrogorskii. "Zum Staratordienst des Herrschers in der byzantinisch-slawischen Weil" ­
Seminarium Kondakovianum. Sbomik statei po arkheologii i vizantinovedeniiu. izdavaemyi
Institutom imeni N.P. Kondakova, 7 (1935) :187-204.
51 Ibid., 183-196, 198-204.
52 See also Labunka, "The Legend of the Novgorodian White Cowl," 245.
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bestowed on the pope as a successor to St. Peter. Ostrogorskii saw the

similarity of meaning between the ritual performed during the sixteenth century

in Novgorod and the one performed in the churches of Western Europe. He

also believed that the donkey procession originated in Novgorod during the

tenure of Archbishop Makarius (1526-1542) and that Makarius transplanted it to

Moscow when he became the Moscow Metropolitan.

Ostrogorskii based his dating on three tacts: 1) it was described for the

tirst time in Novgorodian sources in 1548, 2) it was mentioned in a letter of

Makarius to Ivan IV in 1550 53 and 3) it was not mentioned by Sigismund

Herberstein in his accounts on travels in Russia. 54

According to a recent study by Miroslav Labunka of the Epilogue of the

Tale of Novgorodian White Cowl, Ostrogorskii's statement does not seem to be

entirely accurate. The donkey procession in the Palm Sunday ceremony which

is described in the Epilogue goes back ta the days of Archbishop Gennadii,

rather than Makarius, and ta a very different historical-political period. Thus, we

are faced with a rather curious occurrence - the service, which essentially

symbolized the acceptance of humility by the imperial, state power toward the

Church may hava baen introduced into Rus' by Gennadii, who firmly believed

and promoted this idea. It was then transmitted to Moscow by Makarius during

the reign ot Ivan IV and was accepted by the tsar who, nonetheless, believed in

the absolute power of the tsar over the Church.

Dmitrii Bulanin clarified this contradiction. He stated that according ta

53 Labunka, "The Legend of the Novgorodian White Cowl," 252.
54 Herberstein was instructed by the Archduke Ferdinand of Austria (1503-1564) to pay particular
attention to the liturgies of the Orthodox Church. Ostrogorskii believes that the absence of
mention in Herberstein proves that the service was introduced later (1548). It also could be a proof
that from the point of view of Herberstein the service did not represent an original Orthodox
caremony, and thus did not require his attention.
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Ostrogorskii, in the text of Constitutum Constantini, the first Christian Emparor

instructed his successors to carry out the ritual of leading the pope's donkey

(horse) by the reins as a symbol of respect toward the one who takes the throne

of the apostle Peter. At the same time, the one who performed this service

towards the head of the Church (pope, patriarch or metropolitan) took upon

himself the raie of the first Christian emperor. This symbolism was probably not

lost either on Metropolitan Makarius or on Ivan IV. 55

During the invasion of Novgorod in 1571, one of the actions of Ivan IV

was very significant. It is said that he stripped the Archbishop of Novgorod,

Pimen, of his title, pronounced him "married" ta a mare and forced him to ride

the mare backwards to Moscow. Pimen was given the bagpipe of a skomorokh

to play. 56 Ivan was sending ta Novgorodians and to the rest of his subjects an

unambiguous message, that only the tsar is in charge of the city, and that he,

Ivan, had no need to humble himself before the Church, for he was already the

indisputable tsar of ail Russia. The union between the church and the state and

the mutual respect of the days of Metropolitan Makarius were gone, Ivan's

power was in full force, and his legitimacy was not in question in Moscow. Even

if he could not establish himself as a true Byzantine monarch in Novgorodians'

eyes, he would force them ta accept him as an indisputable Mongol Khan. If

Novgorodians refused to accept his rule as the rule of the last Orthodox

monarch, he was in a position to enforce his rule by the brutal force befitting a

Mongol Khan. Sy this act of humiliation imposed on Archbishop Pimen and, by

55 D. M. Bulanin, UNovgorodskoe nasledie v stroitel'stve imperskoi kul'tury Moskvy," (Paper
delivered at the Conference of the Modem Language Association, 1993), 15.
56 See H.F. Graham, ed., uA Brief Account of the Character and Brutal Rule of Vasil'evich, Tyrant
of Moscow (Albert Schlichting on Ivan Groznyï)," Canadian-American Slavic Studies 9, no. 2
(1975) : 235-236. Also D. S. Likhachev and A.M. Panchenko, Smekhovoi mir drevnei Rusi
(Leningrad: Nauka, 1976,) 3942.
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association, on the church, Ivan established himself as someone who was

willing ta dety the church in arder ta enforce his will.

By 1678, during the days of Patriarch loakim, according to a Synodal

decision, the donkey procession, as a part of the Palm Sunday ceremony, was

forbidden to be performed anywhere but in Moscow, and only by the Patriarch

himself. The total discontinuation of the service even in Moscow is dated to the

end of the Patriarchy in Russia under Peter the Great. 57

The Consecration of the Water (Vodoosviashchenie )

The practice of the consecration of the water came ta Rus' tram

Byzantium as part of the complete Byzantine church codex. The established

church tradition separated the two practices of the blessing of the water - the

Great and the Minor. The Great, or so-called bogoia vlenskoe

vodoosviashchenie (the consecration of the water during Epiphany) was

performed on the day before Epiphany at the end of the evening liturgy. It was

also performed in streams and rivers ail over Russia during the celebration of

Epiphany.

The Minor consecration of the water differed tram the Great by its timing

and content. It was performed on August 1st and ,also during the days between

Easter and the celebration of the Coming of the Holy Spirit, during the days of

church holidays and at any time privately at home by devoted Christians.

One should keep in mind that ail the ceremonies of the Christian Church

are entirely associated with the ritual of holy water. Consecrated water is the

essence of the Christian Church in the West and in the East. It 90es back to the

water of the Jordan River and the baptism of Christ and his apostles and is the

57 Nikol'skii, 0 s/uzhbakh russkoi tserkvi, 53. See also M. Flier, "Breaking the Code: The Image
of the Tsar in the Muscovite Palm Sunday Ritual," Medieva/ Russian Culture, 2 (1994): 213-242
and Lindsey Hughes, "Did Pater 1Abalish tha Palm Sunday Caramany?' Study Group on
Eighteenth-Century Russia. News/etter, 24 (1996) : 62-65.
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essence of the Christian ritual of conversion and belonging.

According to tradition, the water cansecrated during Epiphany had

particularly unique qualities: drinking this water was prescribed instead of

receiving the Eucharist through the taking of the body and blood of Christ.

Certain days were assigned for the drinking of this water - Epiphany, the Great

Sabbath, Easter and the days of the apostles. According to Nikol'skii, the

tradition of substituting of the drinking of consecrated water for the Eucharist

was an old one, having come into effect when sinners were forbidden to take

the Eucharist. 58 It gave a chance to the truly repentent sinner ta cleanse

himself. On the other hand, by the sixteenth and seventeenth centuries sorne

confusion appeared in which the receiving of the Eucharist through drinking

consecrated water was deemed equal to the receiving Eucharist through the

acceptance of the body and blood of Christ. According ta Nikol'skii, Navgorod's

St.Sophia has two chalices for holy water with an inscription which reads: "the

drink contained in this cup is the blood of the New Testament".59 What this

means is that the haly water was accepted as the blood of Christ. This particular

liturgical confusion mast probably farced the autharities to discontinue the

practice of receiving the Eucharist through the. drinking consecrated water,

diminishing in this way the importance of the ceremony devated to the

consecration of water. In the Trebnik of 1658 it was not mentioned.

The Ablution of the Holy Relies (Omovenie svatykh moshchei)

The ablution of the holy relics is closely related to consecration of water

at Epiphany. It was also sometimes called the dipping of the Cross. The

ceremany was weil established in Novgorod and Moscow and was performed

58 Nikol'skii, Osluzhbakh russkoi tserkvi, 290.
59 Nikol'skii, 0 sluzhbakh russkkoi tserkvi, 293.
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initially in Novgorod's St. Sophia and later in Moscow's Church of the

Assumption. The ceremony was intended for cleansing of the holy relies and for

the to production of holy water.

It was performed on the day of commemoration of Christ's death, during

the holiday called B/agoveshchenie (Annunciation), for ail the saints achieved

their glory and sainthood as a result of the sufferings and death of Jesus. The

oldest version available is a text of Novgorodian origin, belonging to the

beginning of the seventeenth century. 60

ln Novgorod two churches had ta be prepared for the ceremony - St.

Sophia and the Church of Jerusalem. The ambo had to be replaced with tables.

They were covered with cloth and the relies were placed on them. Many candies

were lit around the tables. On the tables were also placed a chalice for holy

water, a tray with a cross, an aspergillum (kropi/o), and a silver dipper. Near

the table a bench was placed covered with red fabric. On top of it were placed a

silver tub and a bucket. The latter was filled with water before the entry of the

bishop. Eventually the bishop would arrive with the deacons at the Church of

Jerusalem. The bishop would be dressed for the liturgy. He would bless the

church and the participants and would start a procession holding the holy cross,

containing Christ's relies above his head. The holy procession would start

moving toward St. Sophia. Upon arrivai at St. Sophia, he would place the holy

cross (Le., the tree of Iife) on the table. Then he would swing the censer with

buming incense over the relies and the holy ieons and would place a gold cross

eontaining the holy relies into the water. Then he would use the water to bless

the ehurch and to eleanse the other relies.

60 Ibid." 2n-280. Nikol'skii also provided the printed copy tram the Trebnik of 1670. produced in
Venice ( 280). The copy tram the Potrebnik of 1625 ( 280-286) and the late Ruthenian copy of
the Trebnik of Peter Mohila ( 281-282).
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During the times of the Patriarchs in Moscow, the Tsar took part in the

ceremony. Sometimes he participated in the religious procession (in bath the

Church of the Assumption and the Church of the Annunciation), sometimes he

stayed away fram the procession and only took part in the actual ceremony of

the ablution in the Church of the Annunciation).

What was the meaning of this ritual? It was performed to preserve the

image of cleanliness of the holy persona, and to produce haly water as a result.

It was also perfarmed in arder ta stress the restoration and maintaining of

balance between the past and the present. According to Nikol'skii, the end of

this ritual goes back ta the second part of the seventeenth century, as it is not

mentioned in the Trebnik of 1658. It was maintained in Ruthenian lands until

the beginning of the eighteenth century, as it appeared in the Trebnik of Peter

Mahila, published in Kiev in 1646 and later in the Trebnik published in Lviv in

1695 and 1719.61

The End of the Vaar Ceremony (Letoprovodstvo )

This was celebrated on September 1st and marked New Year's Day. The

concept of the New Year was rather complex. Initially, the arrivai of the New

Year was designated as March 1st, in celebration.. of God's creation of Adam. It

was aisa close \0 Easter, Christ's resurrection, and as a result, signified the

beginning of the Christian New Year. On the other hand, the Church readings

usually started on September 1st. According to Nikol'skii, September 1st also

marked the beginning of the taxation year (indicto ). 62 During the rule of

Justinian in the sixth century the taxation year also became the state­

recognized calendar year, which the church eventually accepted. Nevertheless,

61 Nikol'kii, 0 sluzhbakh russkoi tserkvi, 275.
62 Ibid., 99.
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until the fifteenth century, Russians followed the tradition of counting the year

from March 1st. Only during the fifteenth century was it moved to September 1st,

probablyas part of a general revival of Greek Orthodox traditions (Le., part of the

so-called Second South Siavic Influence).

ln Novgorod the transfer of the New Year's celebration to September 1st

occurred as part of Muscovite influence after Ivan 111'5 invasion. Nevertheless,

according to Nikol'skii, the liturgy of letoprovodstvo was performed as early as

the thirteenth and the fourteenth centuries (Le., before Russians acknowledged

the September 1st date), for a difference was drawn between the beginning of

the New Year for church purposes and a separate one for the state.

What was the significance of this liturgical ceremony? The Greeks and

Russians commemorated on this occasion Jesus' arrivai at the synagogue in

Nazareth; and consequently, a reading from the prophet Isaiah was prescribed

[15.61 :1] .. It was also presumed that the Lord's preaching was conducted on

September 1st and announced the arrivai of the New Vear. In recognition of this

event during the Iiturgy of letoprovodstvo, Luke 4:16-21 was read in church. 63

According to Nikol'skii, the chin letoprovodstva was conducted in many

cities in Rus', but was never accepted as a prescribed liturgy. He argued that as

a result of this, the eventual discontinuation of the liturgy of letoprovodstvo did

not cause major dissatisfaction among the population. 64 Subsequently, during

the reforms of Peter the Great, when the date of the beginning of the New Year

63 "When he came to Nazareth, where he had been brought up, he went to the synagogue on the
sabbath day, as was his eustom. He stood up to read, and the seroll of the prophet Isaiah was
given ta him. He unrolled the serail and found the place where it was written: 'The spirit of the Lord
is upon me, beeause he has anointed me to bring good news to the poor. He has sent me to
proelaim release to the captives and reeovery of sight to the blind, to let the oppressed go Iree, to
proelaim the year of the Lord's favor'. And he rolled up the serail, gave it back to the attendant, and
sat down. The eyes of ail in the synagogue were fixed on him. Then he bagan to say to them,
'Today this seripture has baen fulfilled in your hearing.' " [Luke 4 :1~21].

64 Nikol'skii, 0 sluzhbakh russkoi tserkvi, 105.
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was moved from September 1st to January 1st and became associated with the

birth of Christ rather than the resurrection, the liturgy of letoprovodstvo was

discontinued (January 1st ,1700).

Several copies of the text of the liturgy are in existence. Ali printed texts

belong to the seventeenth century. They were included in the Moscow Potrebnik

of 1639 and 1651, and in the Trebnik of Metropolitan Peter Mohila in 1646. The

ceremony was also included in a separate book with other old liturgies - the

furnace play and the Last Judgement. In his book Nikol'skii published three

different texts of the liturgy : the liturgy from the Moscow Potrebnik of 1639 and

1651, the handwritten liturgy, according to the Canon of Novgorod's St Sophia's

Cathedral (beginning of the seventeenth century) and the liturgy printed in Peter

Mohila's Trebnik of 1646. 65 As 1am particularly interested in the Novgorod and

Moscow traditions, it is important to concentrate on two texts. Essentially the

Novgorod and Moscow liturgies are very similar. According to both traditions,

the ceremony consisted of a short prayer in the church during which God's

blessing was requested. The second part of the liturgy contained an all·night

vigil ( Iitiia ) 66 which took place outside the church walls, in front of the western

gate of the church. A refigious procession (krestnyi khod ) was conducted

around the church, and in front of the western gate the following rituals took

place - the prayer "have mercy on us" (tropar ) was sung, then the deacon

would say the prayer (ekteniia ), 67 which was again responded to with the

words "have mercy on us". At the end the prayer "Lord and the father of our

Lord" was sung.

65 Nikol'skii, 0 sluzhdakh russkoitserkvi, 121-167.
66 Litiia - is a part of an all-night vigil conducted as a part of Iiturgyon the eve of holy days in the
Orthodox Church. It starts with the words: "Let us perform our Lord's evening prayer" ( Ispolnim
vechemiuiu molitvu nashu Gospodevi).
67 Ekteniia - the prayer of ail present in the church requesting God's mercy.
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The third part of the ceremony was the religious procession (krestnyi

khod). During the procession the 73rd [74] Psalm was sung: "0 God, why hast

thou dost cast us off for ever? Why does thy anger smoke against the sheep of

thy pasture?" During the reading and the prayers, the consecration of the water

and the dipping of the cross were performed. By the end of the ceremony

greetings related to the arrivai of the New Vaar would be pronounced.

The Last Judgement (Strashnyi sud}

The ceremony was conducted during the week of the Great Fast (sa

called Miasopustnaia nedelia ), during which the consumption of meat products

was forbidden. It reminded the Orthodox Christians of the future Last Judgement

and in this way encouraged a more faithful keeping of the fast. This ceremony

could be conducted only by the bishop, and as a result couId be performed only

in the cities where bishops were available. According to Golubinskii, it belonged

to the same period as letoprovodstvo, for they were both conducted outside the

walls of the church. 68 This particular ceremony is of Greek origine It is not clear

when it reached Rus', but it was discontinued during the rule of Peter the Great

(the last time it was conducted in Moscow in 1697 by the Patriarch Adrian). We

have two versions in our possession. The printed one is of Moscow origin and

was produced at the beginning of the seventeenth century, and the handwritten

one is taken from Novgorod's Canon of St. Sophia's Cathedral. 69

ln most cases this liturgy was conducted outside the church. A special

stage was constructed and covered with red fabric. In Novgorod an icon

depicting the vision of the Last Judgement by the prophet Daniel [Dan. 7:1-28]

was displayed. On the stage the table was placed with the silver chalice for the

68 Golubinskii, Istoriia russkoi tserkvi, vol 1, part 2, 378.
69 Nikol'skii, 0 sluzhbakh russkoi tserkvi, 226-235.
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blessing of the water. The Iiturgy consisted of the following elements:

1. The singing of a prayers ( stikhira ); 70

2. The reading of moral admonitions from the Scriptures ( paremii) 71 and

the blessing of the water;

3. The reading of the Gospels;

4. The dipping of the cross by the patriarch or bishop and blessing of the

icons with the water;

5. The singing of the ekteniia ("Lord have mercy on me");

6. The blessing by the patriarch or the bishop.

The most important part of the caremany was a reading from the New Testament

about the Last Judgement; on the other hand, the religious procession, as weil

as the blessing of the water, did nat always take place.

70 Stikhira - singing consisting of a combination of specifie verses from the Bible ( mnogostishie ).
The first author of the stikhira was Anatolii, the fifth century Metropolitan of Constantinople.
71 Paremii- reading from the Bible, from both the Old and the New Testament conducted in the
Orthodox Church during the night liturgy (mostly on the eve of the holy day). Its content related to
the meaning of holy day and usually described the celebrated day.
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CONCLUSIONS

ln the last hundred years many studies of Vremennik have been

conducted. These works were primarily concemed with analyses of the author's

political ideas as related to the events of the Time of Troubles. Scholars like

Platonov 1, Kliuchevskii, 2 Koretskii 3 and Vasenko 4 regarded Timofeyev's work

as an integral component of the general background of the era and studied

Vremennik mostly from one particular perspective, as a historical source for the

periode In 1951 O. Derzhavina published an academic edition of Vremennik,

translated the text into Russian and presented the first serious study of the

extant manuscript. Subsequently Rowland, 5 as a part of his research of the

development of Muscovite political thought during the Time of Troubles,

concentrated his efforts on a study of Timofeyev's political ideas. Rowland also

followed Derzhavina's study of the manuscript and greatly improved her initial

findings, particularty in the identification of watermarks.

1 S.F. Platonov, Drevnerusskie skazaniia i povesti 0 smutnom vremeni XVII veka, kak istoricheskii
istochnik. (Sankt-Peterburg, 1888).
2 V.O. Kliuchevskii, "I.Timofeyev, kn. Khvorostinin i A. Palitsyn," in Sochineniia, Vol. 7. ( Moskva
: Nauka, 1989), 166-177.
3 V.1. Koretskii, "Novye materialy 0 d'iake Ivane Timofeyeve, istorike i publitsiste XVII veka,"
Arkhelogicheskii ezhegodnik (1974): 145-167.
4 P.G. Vasenko, "D'iak Ivan Timofeyev, avtor Vremennika," Zhurnal Ministerstva Narodnogo
Prosveshcheniia. 14, new series (1908): 88-121.
5 D. B. Rowland, "Muscovite Political Attitudes as Reflected in Early Seventeenth-Century Tales
About the Time of Troubles,1t (Ph 0 diss., Yale University., 1976) and D.B. Rowland, "Towards an
Understanding of the Politicalldeas in Ivan Timofeyev's Vremennik ,n Slavic and East European
Review. 62, no. 3 (July 1984) : 371-399.



(

(

(

236

1. Polosin 6 took a more general approach ta Timofeyev and analyzed his

work in terms of its philosophical-historical concepts; as a result, Polosin was

able to point to sorne unique characteristics of Timofeyev's work. The principal

weakness in Polosin's evaluation is his belief that Vremennik is not a unified

work but a collection of separate documents or author's archive, exhibiting

sorne extremely different and often contradictory ideas which were developed

by the author throughout his long life. Consequently, sorne important elements

of Timofeyev's thoughts were overlooked by Polosin for their significance

become apparent only within the evaluation of the complex connection between

the described events.

ln my study of Timofeyev's Vremennik, several major elements of the

author's work were examined: the analysis of the extant manuscript, the

Novgorod question, Timofeyev's views on the monarchy, his ideas on writing

history, and finally his attempt to find a solution to the plight of Smuta. A close

reading of Vremennik compelled me to reevaluate many of my earlier findings

and reexamine a nurnber of prevailing opinions related to Timofeyev's work. In

the initial stages of my research, 1believed that even if Vremennik was lacking

new ideas and new visions, its study might provide at least sorne answers to the

question of the development of historical and philosophical thought in the early

years of the seventeenth century and that Vremennik could be shawn ta be an

example of the transition from the old history-writing of chronicles ta a new type

of history-writing - historiography. This new study had ta be based on a careful

analysis of the entire Vremennik and had ta be conducted by putting aside ail

preconceived ideas about Muscovite history, the Time of Troubles, and

6 1.1. Polosin, "Ivan Timofeyev - russkii myslitel', istorik i d'iak XVII v.," 1.1. Polosin,
Sotsial'no-politicheskaia istoriia Rossii. (Moskva: Izd. Akad. Nauk SSSR, 1963), 263-347 and 1.1.
Polosin, "Ivan TImofeyev - russkii myslitel', istorik i d'iak XVII veka," Uchenye zapiski Moskovskogo
Pedagogicheskogo Instituta im. V.I. Lenina. (Kafedra istorii SSSR) 60, 2 (1949) : 135-192.
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specifically, about Timofeyev's writing.

Even a superficial glance at Timofeyev's work reveals some distinctive

characteristics of his writing (such as the extremaly tangled language and an

exceedingly convoluted style of writing), which immediately separates his work

tram ail other works of the periode Vremennik contained a minimum of historical

data and consists mostly of the authors evaluations of the evants as weil as

discourses on the characters of individual tsars and other participants in the

events of Brouta. In other words, in his style of writing alone,Timofeyev differs

greatly fram his contemporaries, and the important question is really, ta what

degree did Timofeyev's distinctiveness of form and uniqueness of language

mirror the originality of his ideas? Could one aven use such terms as

"originality", "new developments", "innovations", in reference ta the writings of

the early seventeenth century?

One usually tends to view the seventeenth century as the period which

provided a bridge between the new and the old and became a transitional

period from the Old Rus' to the New Russia. Indeed, the seventeenth century put

Rus' on the road ta major changes: the new Romanov dynasty came to power,

throughout the seventeenth century Muscovy was developing into a new

political power in Europe, and the isolation and xenophobia of the past gave

way ta a limited penetration of foreign ideas, particularly as a result of the

incorporation of Ruthenian lands into the Russian state. Ruthenia, which had a

long history of cultural contact with the West, provided a fertile ground for many

innovative thoughts. Many of the most important and influential cultural figures

of the seventeenth and eighteenth centuries came from the borderlands with

Poland. 7

7 Among the most prominent were the Metropolitan of Rostov, Dmitrii Tuptalo, the writer and
close advisor of Peter the Great, Feofan Prokopovich, and the poet Simeon Polotskii.
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Timofeyev was barn in the middle of the sixteenth century and most

probably received a rather "traditional" religious education. 8 He began ta write

his Vremennik as an old man during the period of his sojoum in Novgorod. His

initial goal was ta record the events in Novgorod during the Swedish

occupation. However, Timofeyev expanded his initial idea and attempted not

only ta record local events but ta analyze and evaluate the entire history of Rus'

from the days of Ivan IV until the election of the new tsar, Mikhail Romanov in

1613. His life and experience in Novgorod provided him with a unique view on

Russian history of the period and determined his perception of the country's

past and present.

Based on his writing, one can only assume that he believed in the moral

perfection of the Rus' of the past and in a way of Iife that existed before the rise

to power of Ivan IV. According ta Timofeyev, everything that had afflicted Rus'

during the Time of Troubles was the result of a deviation from the old way of life,

tram the old customs; it was God's way of pointing out ta Russians their errant

ways and forcing them to reforme The Russian tsars, starting with Ivan IV, had

strayed tram the righteous path, had fallen under the influence of false advisors,

many of whom were fareigners, and consequently had brought foreign

unorthodox values into the midst of Rus'. Thus ail the "unrighteous" tsars such

as Boris Godunov, Vasilii Shuiskii and the Pretenders had been inflicted on

Russia by Gad as a punishment for the country's sins. Russia had to pass

through the circles of hell and the depths of damnation in arder ta cleanse and

rejuvenate itself. According ta Timofeyev, something within Russia's immediate

past, starting with the reign of Ivan IV, had provoked God's anger, and forced

him to punish the tsars and the people. Consequently, Timofeyev's mission was

8 It is hard to actually define the term "traditional" in relation to education. as we know very litle
about education in Russian during the sixteenth century.
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ta examine this past and determine the reasons for God's anger. Certainly, the

desire to discover the causes of Srouta is not limited to Tirnofeyev's work. Other

authors writing about Smuta made similar attempts (Palitsyn, Shakhovskoi,

Khvorostinin). Vremennik differs from the above-mentioned works in itsauthor's

total lack of self-gratification, self-justification or self-absorption, Timofeyev's

search for answers was done in eamest as he was determined ta discover the

relationship between the past, present and future.

If uncovering the roots and the causes of Smuta and identifying them

was only an initial phase towards solving the problem, then the next step for

Timofeyev was the search for solutions, Le., how ta eliminate God's anger and

save the country. In his search Timofeyev tumed towards the past, for only the

past in Timofeyev's views exemplified the days of harmony, when "righteous"

rulers were respected and obeyed by the "righteous" subjects. This obedience

by the people was founded on the belief that they were ruled by ideal tsars who

had satisfied ail the criteria of "righteous" (pervosushchii) monarch. The

"righteous" tsars are the tsars who came trom the right bloodline and who are

guided by a strict moral code. In the dual essence of the tsar's image, Timofeyev

stressed the tsar's sacral sida and deemphasized the human nature of the

monarch, thus disaflowing any recognition of inadequacies in the tsar's human

character, such as pride, greed, lust and anger. If these moral flaws occurred,

they would lead even the tI'righteous" (pervosushchii ) tsar to his fall and tum

him into a Uunrighteous" (nesushchii ) tsar, one who had lost thG fundamental

attributes of the monarch. The important element of this moral code was its

universality, for it applied equally ta the tsars and to their subjects.

Writing in a climate of devastation and disorder (as in Rus' during the

Time of Troubles) Timofeyev tumed to Novgorod, where he believed these old
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values were still present. Ta Timofeyev Novgorod was the New Jerusalem,

which had endured hardship as a result of the actions of "unrighteous" rulers,

but still maintained its Christian moral principles. The city represented ail that

which was lost in Rus' during the rule of the "unrighteous" tsars. Both Ivan IV

and Vasilii Shuiskii were guilty of sinful actions against Novgorod, for the first

personally destroyed the city, and the second handed it over for destruction to

the Swedish army. Timoteyev believed in the necessity of Novgorod's

recognition as the New Jerusalem and in the acknowledgment of its rightful

place. The return of honour to Novgorod, as weil as the restoration of the

equilibrium between ail parts of the Russian state were, in Timofeyev's view, the

essential elements in overcoming Smuta and in achieving salvation. Thus the

Novgorodian experience of the author, and particularly Novgorod's past,

became the quintessence of his ideas of salvation.

Timofeyev was certainly unable to abandon the old ideas of a world

ruled by the will of God, but he made an interesting attempt to readjust these

ideas to historical reality. In arder to comprehend the unfolding events,

Timofeyev sought to establish a causal relationship between each occurrence.

Consequently, he came to the conclusion that the catastrophe of the Time of

Troubles was caused by the weaknesses of "unrighteous" tsars and

"unrighteous" people, in a way, developing the concept of the people's role in

influencing God's will. In the long run, people are responsible for their actions,

and historical events, even when directed by God, occur as a result of people's

conduct and are triggered by their behaviour. Timofeyev, whose ideas were

based on an Edenic vision of the world, was able to take a major step forward

and define the raie of man in this world. The world is ruled by Gad, but people

are in a position to influence God's choice, and thus design their destiny in this



(

(

241

peculiar way. Their behaviour prior ta the TIme of Troubles forced Gad ta punish

them, but they have the power ta change and ta correct their conduct, creating

an atmosphere acceptable ta Gad and bringing about his forgiveness. Within

this framework of traditional ideas on the monarchy, people and the world,

Timofeyev pointed ta something entirely unique: his heroes are not completely

voiceless pawns in God's game but active participants in il. Timofeyev's role as

a Christian writer is, in this case, that of a guiding force.

As a writer of history, Timofeyev seemed to be forever troubled by

doubts, for he was not convinced that he would be able to convey the history of

Smuta accurately. However, as he was chosen by God ta carry through His

message, he had to proceed with his work. In his defence, Timofeyev employed

the ideas of discipleship and adherence to God's will.

.In his analysis of Smuta Timofeyev went much further than ail of his

contemporaries, for he not only recorded the events by proceeded ta propose

some solutions. The key to the solutions are contained in the small sub-chapter

called About the Furnace and About Religious Processions. (0 peshchi i

khodekh sa kresty) [pp. 137-140, fols. 254 v. - 260 r.J. Timofeyev called for a

retum to the old traditions as represented by the Church rituals of the past (most

of them initially designed in Novgorod) of cleansing by fire and holy water and

restoration of balance in arder to save one's soul from sternal damnation, and ta

prepare oneself for the predestined return to Paradise. Timofeyev's formula for

salvation is rather unambiguous - the tsars and the people of Russia had

sinned, therefore they needed to be punished for their sins but eventually they

would be saved, for they would acknowledge thair sinful behaviour, repent and

retum to the ways of the pasto Salvation would come for God is merciful and

eventually he would forgive his people.



(

•

242

1believe that even if Timofeyev's ideas could not be viewed as new and

original, his way of reevaluating and reestablishing them deserve very close

attention. On the whole, the texts of the Time of Troubles provided the reader

with a contemporary view of the period and in many ways explain the events of

Srouta : profound diverse issues were brought forward in Rus' as a result of the

changes for which the country was iII-prepared. Timofeyev firmly believed that

these changes were at the root of Russia's problems. He believed that only by

retuming to the tranquiflity of the past, could the country be saved and that only

in the past could solutions be found. TimofeyevJs ideas proved to be very long­

lasting. A century later, Rus' had ta update, modernize and rethink its entire

way of life, but it had been forced into the modern world with its old beliefs

virtually intact. The modernization of Russia has always been slow and

traumatic, as often the struggle for change brought not new ideas but rather old,

reinvented traditions. Every attempt ta bring about changes in Russia has

always produced a nostalgie look at the past (real or imaginary), as if in its past

the country would be able to find ail the answers for its future.

Timofeyev's work was ignored and overlooked by his contemporaries.

His overafl uncompromising and rigid viaws, his demand for a strong moral

code for the tsars, his pro-Novgorod tendencies could hardly have been popular

during his lifetime or even after his death. Latter-day historians included

Timofeyev's work among the writings of other authors of Smuta, refusing to

recognize these more complex alamants of his Vrmennik .
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Abstract

This study deals with the reconstruction of the administration of justice in
Hesse during the Allied military occupation of Germany. (1945-1949). The argument
is analysed through tvvo main elements: the restoration of judicial institutions and
the denazification of judicial personnel. It is argued that the significance of the
institutional element took precedence over the personnel element, since the
denazification programme in the U.S. occupation zone was abandoned when it
proved impractical. The evidence presented in this work is based on archivai
research, govemment documents, eye-witness acccounts, and secondary sources.

Résumé

Cette étude analyse la reconstruction de l'organisation du système juridique
à Hesse sous l'occupation militaire des Alliés (1945-1949). L'argument est élaboré
à partir de deux éléments principaux: la reconstruction des institutions du système
juridique et la dénazification du personnel judiciaire. L'étude soutient que l'élément
institutionnel prit le pas sur le facteur humain comme démontré par l'abandon du
programme de dénazification dans la zone d'occupation américaine que ne s'est
pas avéré fonctionnel. L'évidence historique provient de recherches archivales, de
documents gouvernementaux, de comptes-rendus des témoins, et de sources
secondaires.
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:tntroductioD

The purpose of this study is to examine the restoration

of the administration of justice in postwar Hesse, a new

Land in the US occupation zone, during the postwar Al1ied

military. occupation of Germany (1945-1949) . The

unconditional surrender of the National Socialist regime

reduced Germany to being merely a geographical entityl at

the beginning of the occupation, when the jurisdictions of

governrnental institutions had ceased to function as a

consequence of the unconditional surrender. Supreme

authority was vested in the Allied occupation powers 2 until

the Federal Republic of Germany was established. Germany was

governed by the Allied military government comprising the

four occupation powers at the national level, and separate

military government administrations that represented the

four occupation powers in their respective occupation zones.

The Allied aims for the postwar reconstruction of Gerrnany

were to be implemented by these separate military government

administrations in each zone. German administrations of

justice were reconstructed within the restored Lander, or

states, of the US zone3 , in keeping with the Potsdam

Protocol principle of the decentralisation of the German

l Elmar M. Hucko, ed., The Democratie Tradition: Four German
Constitutions (Leamington Spa: Berg, 1987), p.62.

2 John H. Herz, "Denazification and Related Policies lt
, From

Dictatorship to Democracy: Coping with the Legacies of
Authori tarianism and Totali tariani sm (Westport: Greenwood
Press, 1982), p.24.

3 Michael Stolleis, "Rechtsordnung und Justizpolitik: 1945­
1949 Il , Europaische Rechtsordnung in Geschichte und
Gegenwart: Festschrift für Helmut Coing, ed. Norbert Horn,
Vol. 1 (Munich: C.H.Beck'sche Verlagsbuchhandlung, 1982),
p.396.

1



(

(

political structure and the development of local

responsibility that was believed to be conducive to

dernocratisation4 . Land Hesse was created at the beginning of

the occupation, formed out of former Land Hesse on the right

bank of the Rhines and parts of the Prussian provinces of

Kurhesse and Nassau6 •

The reconstruction of postwar Germany took place under

the military government administrations at the national,

zonal and Land levels that exercised supreme executive,

legislative and judicial power at these levels. Since the

jurisdiction of the US military government was limited to

one of the four zones, the task of the postwar

reconstruction of German government and its affiliated

institutions was limited to the Land level, while

policyrnaking for the national level was dependent upon the

cooperation of the other three occupation powers7 . Policies

for the reconstruction of justice and other tasks to be

irnplemented in the individual Lander of the US zone were

drafted at the national level under the auspices of the

Allied Control Council, while the US military government was

functioning at the zonal and Land levels. The reconstruction

of the administration of justice in the us zone took place

under the supervision of the US rnilitary government, which

established a Military Government Office in each Land within

4 Karl Loewenstein, "Law and the Legislative Process in
Occupied Germany", Yale Law Journal Vol. 57 (1948), P .1022.

5 The terri tories on the left bank of the Rhine were
integrated into the French occupation zone.

6 Wolf-Arno Kropat. Hessen in der Stunde Null, 1945-1947:
Politik, Wirtschaft und Bi1dungswesen in Dokumenten
(Wiesbaden: Historische Kommission für Nassau, 1979), p.20.

7 Harold zink, "American Occupation Policies in Germany" ,
Review of Politics Vol. 9 (July 1947), p.28S.

2
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its zone of occupation. The process of the reconstruction of

German Land governments and judicial organisations in the US

zone began upon the creation of the Lander. Common measures

for the US zone as a whole were later introduced by

representatives of the re-established Lander governments and

representatives of the zonal US military government, while

the German governments at the Land level in the US zone were

substituted for the national government8 • The Lander of the

western zones were incorporated into a federal system of

government in September 1949 when the Federal Republic of

Germany was created9 , and the functions and powers of the

Land judicial organisations were affirmed in the federal

constitution.

The tasks of the postwar reconstruction were undertaken

in the period of the transition from the National Socialist

totalitarian Unrechtsstaat to the restoration of

constitutional government, or a Rechtsstaat. The function of

the administration of justice in astate is to promote an

orderly social life as an institution of the state. This is

accomplished by applying the laws enacted by the government

of the state, which organises and governs the judicial

organisation of the state in accordance wi th i ts

interests10 • In this respect, the laws enacted by the

political power in a democratic state are to serve two

functions that cannot be separated while they operate

simultaneously: 1) by safeguarding the social order as a

state institution; 2) to serve as a moral authority by

fulfilling the interests of justice. This second function

8 Ibid., p. 291 .

9 Hucko, The Democratie Tradition, p.63.

10 Georg-August Zinn, "Administration of Justice in
Germanyn, Annals of the American Academy of Political and
Social Science Vol. 260 (November 1948), p.32.

3
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was negated during the National Socialist regime in the

interest of extending the first, and thereby corrupted the

nature of the law11 • These two functions underlay the

reconstruction of the administration of justice and the re­

establishment of the supremacy of the rule of law.

These two functions are based on the principle of the

rule of law, which can be characterised by five general

concepts. Firstly, the government of the state cannot

exercise arbitrary power over the individual. An individual

can only be subject to legal proceedings in the event of a

distinct breach of the law12 • A constitutional government is

therefore to safeguard civil rights that are embodied in the

constitution of the state13 • Secondly, a government based on

the rule of law maintains the concept of legal equality.

Every individual in the state is subject ta one body of law

in the state that is administered by the law courts14 •

Thirdly, the general principles of the constitution, such as

the rights of individuals, are maintained in judicial

decisions made in individual cases brought before the law

courts15 • Fourthly, the principle of judicial independence

is inexorably bound to the concept of the Rechtsstaat16 • The

11 Helmut Coing, Il Zur Frage der strafrechtlichen Haftung der
Richter für die Anwendung naturrechtswidriger Gesetze ll

,

Süddeutsche Juristenzeitung (1947), p.61.

12 Albert Venn Dicey, Introduction to the Study of the Law
of the Constitution (London: MacMillan & Co., 1960), p.18S.

13 Walter Clement, "Der Vorbehalt des Gesetzes, insbesondere
bei ëffentlichen Leistungen und ëffentlichen Einrichtungen"
(Diss.: Eberhard-Karls-Universitat, 1987), p.27.

14 Dicey, Introduction to the Study of the Law, p.193.

15 Ibid., pp .195, 203.

16 Dieter Simon, Die Unabhangigkei t des Richters (Darmstadt:
Wissenschafliche Buchgesellschaft, 1975), p.9.
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judge is ta be respansible only to the law, and is not ta be

subject ta any outside influences. Fifthly, the executive,

legislative and judicial powers of the state are divided,

thus preventing the government, the legislature and the

judicial organisation from overstepping their assigned

jurisdictian17 • This is ta prevent the arbitrary abuse of

the power of the state, as was the case in the National

Socialist regime, in which a centralised dictatorship was

created through the concentration of legislative, executive

and judicial power into one body. The judicial organisation

of a constitutional government functions independently of

the state executive. Individual courts make decisions on the

application of the law in cases that lie within the

jurisdiction of the appropriate court in the judicial

organisation, depending on the content of every case. In the

case of postwar Germany, this included the criminal, civil,

labour, administrative courts, and their respective

appellate courts. Each of these judicial organisations was

to be governed by laws providing for their constitution and

responsibilities18 •

The restoration of a Rechtsstaat in postwar Germany

further required three additional elements: restoring the

material preconditions of a judicial organisation and

eliminating National Socialist influences from German law;

restoring the judiciary that would apply these material

preconditions of the rule of lawi restoring the independence

of the Land judicial organisations that would be permanently

17 Dicey, In troducti on to the Study of the Law, p. 337 .

18 The exercise of these responsibilities differentiates the
judicial organisation from the addi tional elements of the
administration of justice, such as the police force, the
civil service organisation within the Ministry of Justice,
and the penal administration, which fulfil separate
functions and lie outside the scope of this work.
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administered by German authorities without being subject to

the supervision of the occupation powers. The first of these

preconditions required the establishment of a fully

functional administration of justice. This entailed

restoring: a judicial organisation, consisting of the

ordinary law courts and specialised courts with a system of

appeals courts to provide an extensive guarantee of legal

recourse; the maintenance of the principle of judicial

independence in order to ensure the courts were free from

executive control; the body of law that was to be applied on

the basis of the general concepts of the rule of law to

maintain the observance of the principles of justice. The

second precondition required the acceptance of the

Rechtsstaat. The third precondition was lifting the US

military government supervisory control over the restored

Land judicial organisation, when these preconditions were

fulfilled at the end of the military occupation.

Increasingly greater responsibility was transferred from the

rnilitary government to the German authorities during the

occupation, until the full-fledged independence of the

German state and its affiliated institutions was attained.

The first part of this work provides a background

overview of the administration of justice in the National

Socialist regime. German institutions were subordinated to

the National Socialist Gleichschal tung (n synchronisation" ) ,

by which a totalitarian state was established by legalising

the complete ordering of state and society under the

guidance, supervision and direction of the NSDAP, without

being hindered by parliamentary opposition or being subject

to public opinion19 • It has been argued that the greatest

impact of the National Socialist programme on German

institutions was made upon the judicial organisation, since

19 Loewenstein, "Law and the Legislative Process in Occupied
Germanyn, p. 734.
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basic rights that were guaranteed by the Weimar constitution

were rendered meaningless before the German courts of the

National Socialist regime20 • Since an independent judicial

organisation could impede the authoritarian power of the

National Socialist regime, the administration of justice was

politicised to serve the interests of the regime21 • The

Rechtsstaat was thus destroyed, and the administration of

justice was turned into an instrument of policy ta fulfil

the goals of National Socialismll . Statutes were enaeted ta

introduce a new conception of the law that was based on the

political ideology of the regime. The independent authority

of the judicial organisation was thus systematically

undermined as the arbitrary rule of the dictatorship took

precedence over the rule of law23 • The authority over

administration of justice was also completely transferred

from the Lânder to the Reich government, and was thus

gleichgeschaltet (synchronised), or integrated, into the

apparatus of the National Socialist regimeu .

The second part of this work shall diseuss the wartime

preparations for military government in postwar Germany.

Military planning agencies prepared guides to be used by

20 Eli E. Nobleman,
Germany", American
(1946), p.804.

"American Military Government Courts in
Journal of International Law Vol. 40

21 Rotberg, H.E. Il Entpolitisierung der Rechtspflege",
Deutsche Rechts-Zeitschrift (April 1947), p.107.

22 Hodo von Hodenberg, "Zur Anwendung des Kontrollratsgesetz
Nr .10 dureh deutsche Gesetze ll

, Süddeutsche Juristenzei tung
(1947), p.ll3.

23 Eduard Kern, IIDie Stunde der Justiz ", Deutsche Rechts­
Zeitschrift (April 1947), pp.10S-l06.

24 Wolfgang Friedmann, The Allied Military Government of
Ge~any (London: Stevens & Sons, 1947), p.3.
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rnilitary civil affairs units that would initiate the first

stage of the military governrnent administration, while

political policy was prepared at the governrnental and

international levels. These preparations opened the way for

the occupation objectives for postwar Gerrnany that outlined

the purposes of the Allied rnilitary government in Germany.

Whereas the political planning set forth the general

principles for the restoration of justice in postwar

Germany, the military planning drafted the initial measures

for the irnplernentation of these principles.

The third part of this work shall trace the development

of the postwar restoration of the German judicial

organisation in Hesse during the military occupation. This

involved restoring a Ministry of Justice and a judicial

organisation in each Land of the US occupation zone. A

series of military government enactments at the outset of

the occupation set forth the principles for the organisation

and responsibilities of the German administration of

justice. The objectives of the occupation powers were

proclaimed through statements issued by the military

government at the national and the zonal levels in the form

of proclamations, directives and laws governing occupation

policy. The National Socialist judicial organisation and its

corruptions of the German administration of justice were

abolished. A provisional extraterritorial military

government judicial organisation was established te rnaintain

the security and interests of the occupation powers. A

German judicial organisation was restored under the leading

authority of the Land Ministry of Justice, which resumed its

functions in accordance with the provisions of German and

occupation law. The restoration of justice in occupied

Germany involved abolishing German laws and courts that were

unacceptable in a democratic constitutional state, and

restoring responsibility to the reconstructed German

judicial organisation that operated under the supervision of

8
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the US military government exercising supreme authority to

ensure compliance with the occupation objectives.

The fourth and last part of this wo:r,k deals with the

human element of the reconstruction of justice the

reinstatement of judicial personnel who were to staff the

administration of justice during its reconstruction. This

entailed the policies governing the denazification of

judicial personnel. The concept of denazification was

considered one of the preconditions for the postwar

rehabilitation of Germany25, which entailed the unusual

situation of prosecuting individuals on the basis of their

rnembership in a formerly legal political party, the NSDAP,

or their activity in this party or its affiliated

organisations26 • Former rnembers of the NSDAP and its

affiliated organisations were judged on the basis of

presumptive guilt - membership was considered evidence of

adherence to the National Socialist regime. The basic

objective of the denazification programme in aIl professions

was to attempt to determine who was a former National

Socialist, and to prevent thern from occupying positions of

influence27 . The US military occupation authorities, and

then German authorities operating under the supervision of

the US military government, established elaborate

regulations for dealing with individuals who had served as

jurists under the National Socialist regime, as with merobers

of aIl other professions. Judgment was based on schernatic

25 Wolfgang Benz, ItDie Entnazifizierung der Richter", Justiz
Alltag im Dritten Reich (Frankfurt-am-Main: Fischer Tagebuch
Verlag, 1988), p.1IS.

26 Richard Schmid, "Denazification: A German Critique",
American Perspective Vol. 2 (1948), pp.238-239.

(

27 John Girnbel, A German Communi ty under
Occupation: Marburg, 1945-1952, (Stanford:
University Press, 1961), p.139.
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categories of presumptive guilt. German jurists in the

National Socialist regime were dealt with as an anonymous

block of individuals. The experience of the denazification

in Hesse demonstrated the same problems and difficulties

tbat were evident in the US zone as a whole. A thorough

denazification of the judicial personnel that was envisaged

at the beginning of the occupation was not fulfilled, since

the approach to irnplernenting this objective proved

irnpractical.

Rotes on Sources

The study of Germany during the postwar military

occupation bas become a self-contained field of historical

research. Many works have dealt with the role of Germany in

the Cold War, while the study of legal history in this

period of German history is relatively new. Earlier works

have not presented an account of the abolition of National

Socialist law through the Allied Control Council, the

individual occupation powers, and the restored German

parliaments. Research on the operation of the superficially

denazified postwar administration of justice has been

negligible28 •

Articles in legal journals such as the Silddeutsche

Juristenzeitung provide overviews of the legal developments

in the separate occupation zones and Lander29 • There has

been one study of the restoration of the judicial

institutions in the British zone, "Der Wiederaufbau der

Justiz in Nordwestdeutschland: 1945-1949" (Kônigstein, 1979)

28 Michael Stolleis, "Rechtsordnung und Justizpolitik: 1945­
1949", p.383.

29 Das Besatzungsregime auf dem Gebiet dem Rechtspflege,
(Tübingen: Institut für Besatzungsfragen Tübingen, 15.
November 1949), p.47.
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by Joachim R. Wenzlau. This study also deals with the

personnel reconstruction of the judicial organisation in the

British occupation zone. The problem of judicial personnel

reconstruction has been treated in part by Martin Broszat in

Il "Siegerjustiz oder strafrechtliche 'Selbstreinigung'? Il in

Vierteljahrshefte für Zeitgeschichte Vol. 29, (1981) ,

pp.477ff. and Ingo Müller in Hitler's Justice: The Courts of

the Third Reich (Cambridge, Mass.: Harvard University Press,

1991). These studies concentrate on the shortcomings of the

denazification of postwar jurists. There have been several

studies of the denazification. Two early works dealt with

this problem in the US zone: "The Denazification Program in

the United States Zone" (Diss.: Harvard, 1950) by William E.

Griffith, and US Denazification Policy in Germany: 1944-1950

(Historical Division: Office of the High Commissioner for

Germany, 1952) by John G. Kormann. The first comprehensive

summary of denazification policy in postwar Germany was the

published dissertation by Justus Fürstenau:

Entnazifizierung: Ein Kapitel deutscher Nachkriegspolitik

(Darmstadt: Luchterhand Verlag, 1969). Three works have

hitherto been devoted to the study of this problem at the

Land level: Poli tische Sauberung un ter franzosischer

Besatzung: Die Entnazifizierung in Württemberg-Hohenzollern

(Stuttgart, 1981) by Klaus-Dietmar Henke and Die

Entnazifizierung in Baden, 1945-1949: Konzeptionen und

Praxis der "Epuration n am Beispiel eines Landes der

franzosischen Besatzungszone (Stuttgart: W. Kohlhammer

Verlag, 1991) by Richard Grohnert examining the experience

of the denazification in the French zone, and

Entnazifizierung in Bayern, Sauberung und Rehabilitation

unter amerikanischer Besatzung (Frankfurt-am-Main: Fischer

Verlag, 1972) by Lutz Niethammer analysing denazification

policy in Bavaria. There has been no study undertaken

specifically in the field of denazification policy regarding

the legal profession at the Land level other than Ich habe

nur dem Recht gedient: Die 'Renazifizierung' der Schleswig-

11
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Holsteinischen Justiz nach 1945 (Baden-Baden: Nomos

Verlagsgesellschaft, 1993) by Klaus-Detlev Godau-Schüttke,

which deals with the personnel reconstruction of the

judiciary in Schleswig-Holstein during and after the

military occupation.

Research on the history of postwar Hesse has been

negligible. Hessen in der Stunde Null by Wolf Arno-Kropat

represents the first essential basis for a political history

of Hesse from 1945 to 1948, providing a collection of

documents and surveys of various subjects. Hessen 1945-1950

by Walter Mühlhausen provides a study of the reconstitution

of the Land government in postwar Hesse3o •

This work is the first attempt to examine the

reconstruction of the administration of justice in Hesse

during the immediate postwar periode The published evidence

for this work has been drawn from secondary sources dealing

with postwar Germany, particularly those dealing with the US

zone and Hesse, and primary sources dealing with the

reconstruction of the administration of justice in the US

zone. The most specifie details dealing with this subject in

Hesse have been drawn from the files consulted at the

Bundesarchiv in Koblenz and the Hessisches Hauptstaatsarchiv

in Wiesbaden, and the Gesetz- und Verordnungsblatt für

Hessen. Individual denazification records are not readily

open to private researchers, since access to personal files

is restricted by law. Individuals who are mentioned in this

work have been anonymised for this reason.

30 Walter Mühlhausen, Hessen 1945-1950: Zur politischen
Geschichte eines Landes in der Besatzungszeit (Frankfurt-am­
Main: Insel Verlag, 1985), pp.9-10.
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Law and Justice in National Socialist Ge~Y

J:ntroduction

The NSDAP reorganised the poIitical order and the

administration of justice in Germany in order to establish

its hegemony over the state, and to reorganise society on

the basis of National Socialist conceptions of the state.

According to the constitution of Weimar Germany, the elected

Reichstag was the legislature; the government subject to the

confidence of the elected representatives in the Reichstag

represented the executive; and the administration of justice

was operated by independent courts that were subject only to

the law. These formerly independent state functions were

united to implement the will of the Führer31 • The essence of

National Socialist political theory was based on unity and

integration under the executive authority of the state. The

executive was to be unimpeded by checks upon the authority

served by legislative assemblies as in any constitutional

state. In turn, the state as a unified entity without

internaI dissensions impeding its progress was itself

dependent on the existence of a leader. The unified

executive was to consist of the leader of the state and the

NSDAP acting as the vanguard of the nation. Unity of the

state under the authority of a dictatorship was to be

achieved through the Gleichschal tung process, or poli tical

"synchronisation". The purpose of this process was to remove

aIl conflicting social and political forces that could

impair the domination of the unified executive32 • In order

to achieve this purpose, the elements of a constitutional

31 Friedrich Roetter, Might is Right (London, Quality Press,
1939), pp.131-132.

32 J. Walter Jones, The Nazi Conception of Law (Oxford:
Oxford University Press, 1939), pp.5-6, 8-9.
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government, including the separation of powers, j udicial

control of the administration, judicial independence, the

fundamental rights qf citizens, the impartiality of the

civil service, and aIl other security provided by the

constitution against arbitrary actions by the legislative,

the executive, and the judicial branches of the government

upon the individual were eliminated33 • The regime accrued

extended powers through legislation to establish a

dictatorship and supplant the principles of the Rechtsstaat

- a consti tutional government subj ect to the rule of law.

G~rman law befitting a Rechtsstaat was incompatible with

National Socialist ideology, and was therefore destroyed in

the path of the National Socialist "revolution".

Constitutional government in Germany was subverted

through superficially legal means. Although the Weimar

constitution was not formally abolished, it was placed in

abeyance through National Socialist legislation. Subsequent

enactments institutionalised the establishment of a

dictatorship. The provisions of the IIReichstag Fire Decree"

of 28 February 1933 suspended fundamental individual rights

on the basis of Article 48 of the Weimar Constitution34 •

Rather than being in force for the duration of a state of

emergency, as provided by Article 48, this decree remained

in force for the duration of the National Socialist regime.

The basis of this decree allowed for the political power of

the Führer to become the basic law of the regime, by which

the authority of the judicial organisation and the civil

33 Karl Loewenstein, Hitler's Gennany: The Nazi Background
to War (New York: Macmillan, 1944), p.126.

34 "Verordnung des Reichsprâsidenten zum Schutz von Volk und
Staat ll

, 28 February 1933, Reichsgesetzblatt l 1933, p.83.
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service were circurnvented35 • This decree also opened the way

to additional legislation that was directed at political

offences, and thereby suppressing aIl potential opposition

to the regime. AlI political gatherings and demonstrations

could be dissolved, and aIl political newspapers and other

such publications were banned. The circulation of political

publications was made illegal. Anyone who received an

illegal political publication and did not subrnit it to the

police or report whoever circulated such publications were

subject to prosecution36 • Subverting the authority of the

constitution and suppressing political opposition

facilitated the creation of a dictatorship, which was

established through legislation. The principle of the

separation of state powers was subverted by the Enabling Act

of 24 March 1933 that allowed the NSDAP to suspend the

legislative procedure prescribed by the constitution, and

allowed for the national government to enact legislation

that could deviate from the constitution3? Whereas the

constitutionality of legislation in the Weimar Republic was

ensured by parliamentary proceedings and the law conforming

to the principles of the constitution38 , the Enabling Act

empowered the NSDAP government to rule by decree and

35 Karl Dietrich Bracher, The German Dictatorship: The
Origins, Structure and Effects of National Socialism, trans.
Jean Steinberg (New York: Praeger, 1971), pp.350-351.

36 IIVerordnung des Reichspresidenten zum Schutze des
deutschen Volkes. Vorn 4. Februar 1933 11

, Reichsgesetzblatt l
1933, pp.35-40.

37 "Gesetz zum Behebung der Not von Volk und Reich", 24
March 1933, Reichsgesetzblatt l 1933, p.141.

38 Lothar Gruclunann, Il Rechtssystern und
nationalsozialistische Justizpolitik", Das Dritte Reich:
Herrschaftsstruktur und Geschichte, eds. Martin Broszat and
Horst Môller (München: Verlag C.H. Beek, 1983), p.96.
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contravene the principles of constitutional government with

irnpunity. Subsequent legislation established the NSDAP

dictatorship by ordering the dissolution and prohibition of

poli tical parties other than the NSDAp39, making the state

and the NSDAP one and the same40 , and concentrating

political leadership into the hands of the Führer by

combining the offices of Reich President with Führer and

Reich Chancellor41 • Hitler was hereafter designated as

"Führer and Reich Chancellor", by which he commanded supreme

political authority. Whereas the office of Reich Chancellor

was subject to the limitations associated with governrnental

office, his position as Führer representing the will of the

nation overrode aIl other authority42. The concentration of

central political authority was extended further through the

dissolution of the Lander legislatures, and absorbing their

functions into the national government administration43 •

The reorganisation of the political order was used to

prornote the interests of the National Socialist regirne in

39 "Ge$etz gegen die Neubildung von Parteien vorn 14. Juli
1933", Reichsgesetzb1att l 1933, p.479.

40 "Gesetz zur Sicherung der Einheit von Partei und Staat
vom 1. Dezember 1933", Reichsgesetzb1att l 1933, p.1016.

41 "Gesetz über das Staatsoberhaupt des deutschen Reichs vorn
1. August 1934", Reichsgesetzblatt l 1934, p.747.

42 Hans Buchheim et al. , "The S8 Instrument of
Domination", Martin Broszat, et al., Anatomy of the 55
5tate, transe Richard Barry (London: Collins, 1968), pp.127­
128.

43 "Vorlaufiges Gesetz zur Gleichschaltung der Lander mit
dem Reich. Vom 31. Marz 1933 ", Reichsgesetzb1att l 1933,
pp.153-154; "Zweites Gesetz zur Gleichschaltung der Lander
mit dem Reich. Vorn 7. April 1933", Reichsgesetzb1att 1933 l
p.173; ItGesetz zum Neuaufbau des Reichs. Vorn 30. Januar
1934", Reichsgesetzb1att l 1934, p. 75.
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the administration of justice. Since the precepts of the

rule of law were incompatible with these interests, the

National Socialist regime used its political authority to

introduce a new conception of justice through a series of

legislative enactments. The National Socialist conception of

justice was to be administered through the judicial

organisation that was hitherto in existence upon the

establishment of the regime, and National Socialist

extraordinary courts that served the direct purpose of

upholding the interests of the regime. The new conception of

state and law resulted in the subjugation of German society

to the National Socialist regime, and underrnining the

independence of the administration of justice through its

subordination to the political authority of the state44 • All

spheres of the law were to be interpreted in accordance with

the spirit of National Socialism45 • Whereas civil law was

not modified in 50 far as it did not directly affect the

interests of the state46 , the administration of criminal

justice was characterised by an increasing "politicisation ll
,

which the regime eventually turned into an instrument of

terror through judicial and extra-judicial measures47 •

44 Ernst Fraenkel, The Dual State: A Contribution to the
Theo~ of Dictatorship, trans. E.A. Schils (New York: Oxford
University Press, 1941), p.40.

45 Carl Schmitt, "Der Weg des deutschen Juristen", Deutsche
Juristen-Zeitung (1934), p.69S.

46 Werner Johe, Die gleichgeschaltete Justiz: Organisation
des Rechtswesens und Politisierung der Rechtsprechung 1933­
1945 dargestell t am Beispiel des Oberlandesgerichtsbezirks
Hamburg (Frankfurt-am-Main: Europaische Verlagsanstal t,
1967), p.29.

47 Klaus Marxen, 11 Strafjustiz im Nationalsozialismus:
Vorschlage für eine Erweiterung der historischen
Perspektive", Justizalltags im Dritten Reich (Frankfurt-am­
Main: Fischer Taschenbuch Verlag, 1988), p.101.
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The Basis of Rational Socialist JUstice

National Socialist legal theory was based on point 19

of the NSDAP programme of 1920, demanding the institution of

a so-called German law to replace the basis of Roman law

which supposedly reflected "a materialist world order" 48 •

Hence, an entirely new conception of justice in Germany was

to be created that was based on National Socialist

ideology49. The National Socialists obj ected to legal

principles governing the constitutional rule of law, such as

equality before the law, or actions considered crimes were

to be declared as such by a law50 • According to National

Socialist ideology, the fundarnental values of the law were

the protection of the national community (Volksgemeinschaft)

and r, safeguarding the life of the nation If 51. This

interpretation of the law was illustrated through Hitler l s

expression of contempt for the judiciary and If juridical

scruples" which in his view hindered the exigencies of

Unational survival": "I shanrt let myself be hampered by

juridical scruples. Ooly necessity has legal force. u52

48 Lawrence Preuss, "Germanie Law Versus Roman Law in
National Socialist Legal Theory", Journal of Comparative
Legislative and International Law Vol. 16 (1934), p.269.

49 Loewenstein, "Law in the Third Reich", Yale Law Journal
Vol. 45 (1936), p.785.

50 Jeremy Noakes and Geoffrey Pridham, Documents on Nazism:
1919-1945 (New York: Viking Press, 1974), pp.265-266.

51 Wagner and Weinkauff,
Nationalsozialismus Vol.1
Anstalt, 1968), p.2D9.

Die Deutsche Justiz
(Stuttgart: Deutsche

und der
verlags-

(
52 Hugh R. Trevor-Roper, Hitler's Secret Conversations:
1941-1944 (New York: Octagon, 1972), p.247.
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National Socialist legal theory postulated that the law of

"necessity" arose from the Volk (nation) as the source of

the law. The primary function of the law was thereby ta

uphold and protect the Volksgemeinschaft 53 • The

Volksgemeinschaft was to be protected by the state serving

as the instrument of applying the law. The Volk was

represented by the NSDAP for the purpose of its leadership,

which was responsible for articulating its desires and

defending its interests. As the representative of the will

of the Volk, the NSDAP was also responsible for promulgating

the law and ruling the state54 • In order to implement the

will of the Volk, the NSDAP instituted the leadership

principle (Führerprinzip), by which aIl authority emanated

from Hitler who was responsible only to the Volk as the

supreme embodiment of its will 55 • According to National

Socialist ideology, aIl the political power of the "German

race" was united in the hand of the Führer, and therefore

aIl law was derived from this source56 • The will of the

Führer as the ultimate source of the law was issued through

governmental statutes, ordinances or edicts57 •

The interpretation of the law and the administration of

justice were subjugated to National Socialist ideology. In

contrast to the traditional administration of justice by

53 Hans Frank, Nationalsozialistisches Handbuch für Recht
und Gesetzgebung (Munich: Zentralverlag der NSDAP, 1935),
pp. 3 -6.

54 Johe, Die gleichgeschaltete Justiz, pp.3-6.

55 Dennis Leroy Anderson, The Academy for German Law: 1933­
1945 (New York: Garland Publishing, 1987), p.18

56 Franz Neumann, Behemoth: The Structure and Practice of
National Socialism, 1933-1944 (New York: Oxford University
Press, 1944), p.447.

57 Loewenstein, Hitler's Germany, p.12D.
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( which a judgment was to be based on deductive reasoning from

the evidence of a case presented as fact, and the

interpretation of rec.orded statutes with a reasonable sense

of objectivity, justice in National Socialist Germany could

also be administered in accordance with unwritten laws. The

(

(

Iegality of Hitler' s will as unwritten law, which in fact

represented the interests of the NSDAP, ostensibly emanated

from the interests of the nation. Hitler disclosed his

purposes for the law in a speech to the Reichstag upon the

enactment of the "Enabling Law", stating that the government

of. the "National Revolution" had a duty to protect the

nation from elements that consciously and intentionally

acted against the interests of the nation. Equality before

the law was only to be granted to those who supported the

national interest and "did not fail to support the

Government while the centre of legal concern was the nation

rather than the individual." 58 National Socialist

legislation abolished the principle of nulla crimen sine

lege that had governed the administration of justice before

the National Socialist regime was established, by which an

individual could only be prosecuted for an act considered

illegal according to the provisions of a law prescribing a

penalty for criminal actions~. The retroactive sanction of

the murders of SA leaders as enemies of the state on 30 June

and 1 and 2 July 1934~ demonstrated the arbitrariness with

which the interests of the regime could be pursued. These

criminal actions were legalised retroactively since the

political leadership considered them "necessary for the

58 Noakes and Pridham, Documents on Nazi sm, pp.269-270.

59 Jerome Hall, "Nulla Poena Sine Lege Il , Yale Law Journal
Vol. 47 (December 1937), p.165.

60 IIReichsgesetz über die Staatsnotwehr ll , 3 July 1934,
Reichsgesetzblatt l 1934, p.529.
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self-defence of the State." 61 The principle of nulla poena

sine lege was officially suspended threugh the "Law te

Change the Criminal Code of 28 June 1935" which introduced a

new conception of the administration of justice. Judges were

obliged to impose penalties according to "healthy popular

emotions" (gesundes Volksempfinden), rather than "merelyll

according to the provisions of the law as it was written62 •

Actions could therefore be considered offences against the

state according to this analogy, rather than strictly

according to the facts of the case, and thus enabling

National Socialist ideology to be applied as law63 • This law

subverted the spirit and method of interpreting criminal law

by empowering judges to pass a judgment and impose a penalty

for an action that was not defined as criminal according to

recorded statutes54 • Any action that violated the so-called

"healthy popular emotions" was to be prosecuted, although

there were no specifie legal provisions to deal with such

"violations". Since the leadership of the regime determined

what those "emotions" were supposed to be, the arbitrariness

of the leadership as the embodiment of the nation was made a

principle of law65 • Crirninal law was thus marked by the

61 Noakes and Pridham, Documents on Nazism, p.217.

62 Art. 2, "Gesetz zur Anderung des Strafgesetzbuchs. Vorn
28. Juni 1935", Reichsgesetzblatt l 1935, p.839.

63 W. Ward Fearnside, "Three Innovations of
Socialist Jurisprudence" , Journal of Central
Affairs Vol. 16 (1956-1957), pp.1S0-151.

National
European

(

64 Trials of War Criminals before the Nuremberg Military
Tribunals under Control Council Law No.lD (Green Series)
Military Tribunal III, pp.44-4S.

65 Bracher, The German Di c ta torship, p. 363 ; Arno A.
Herzberg, "The Situation of the Lawyer in Germany" , American
Bar Association Journal Vol. 27 (1941), p.29S.
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( severity of its application and the scope of political

offences. In contrast to the "liberalistic" notion that

criminals deserved humanitarian treatment, the regime

emphasised meting out harsh sentences66 • This in itself was

a perversion of justice, for it has been argued that "the

most extreme justice is the greatest injustice. "67

Defendants in criminal cases were to be considered enemies

of the state68 • AlI criminal actions were considered

transforming the

into a political

thus

justice

nation,

criminal

theoffences against

administration of

instrument69 •

Legislation intended for the implementation of

ideological goals, such as preserving the "Aryan" race as a

focal point of National Socialism, was put into practice

with anti-Semitic legislation7o • The most notorious of this

type of legislation were the Nuremberg Laws of 15 September

1935 that defined citizenship according to racial and civil

qualifications71 • The principle of equality of aIl

individuals before the law was thus substituted with the(

66 Loewens tein, "Law in the Third Reich Il, p. 790 .

67 Hugh Thomson Kerr, ed., A Cornpend of Lu ther r 5 Theology
(London: Student Christian Movement, 1943), p.197.

68 Otto Kirchheirner, "Criminal Law in National-Socialist
Germanyll, Studies in Philosophy and Social Science, ed. Max
Horkheimer (Munich: Kosel-Verlag, 1970), p.444.

69 Werner Johe, Die Gleichgeschaltete Justiz, pp.17-18.

70 Karl Loewenstein, "Law in the Third Reich", p. 797 .

(

71 "Reichsbürgergesetz . Vorn 15 . September 1935" ,
Reichsgesetzblatt l 1935, p .1146; "Gesetz zum Schutze des
deutschen Blutes und der deutschen Ehre. Vorn 15. September
1935", Reichsgesetzblatt l 1935, pp.1146-1147.
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notion of racial homogeneity72. A widespread example of not

affording Jews the protection of the law followed the so­

called Kristallnacht of 8 November 1938. Those who took part

in this anti-Jewish pogrom were not brought to trial for

their actions73 . Jews were denied the right to claim legal

compensation for the destruction or damage of their property

during this tirne74 . A series of laws and ordinances blocked

Jews from various occupations75 , made their property subject

to state control, limited their freedom of movement,

eliminated claims to public assistance, and prohibited their

access to cultural activities and education76 .

The meaning of the civil law procedure was changed from

the protection of the individual to "the protection of the

'way of life of the German nation. 1 "77 The greatest decline

of the former principles of civil law was marked by

practices for the expropriation of property, mainly without

compensation; completely depriving Jews of the rights of

civil l aw78 since the principle of equality before the law

72 Otto Kirchheimer, "The Legal Order of National
Socialism ll

, Studies in Philosophy and Social Science, Vol. 9
(1941), p.456.

73 Wagner and Weinkauff, Die Deutsche Justiz und der
Nationalsozialismus, p.?l.

74 "Vierzehnte Verordnung
Gesetzes über den
Ansprüche. Vom 18. Marz
p. 614.

zur Durchführung und Erganzung des
Ausgleich bürgerlich-rechtlicher
1939", Reichsgesetzblatt I 1939,

«

75 Roetter, Might is Right, p.147.

76 Ibid., pp.148-149.

77 Wagner and Weinkauff, Die Deutsche Justiz und der
Nationalsozialismus, p.3DS.

78 Ibid., p. 67.
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was re-defined on the basis of race79 ; and the undermining

of the rights of property and the disposaI of assets 80 •

Although wide areas of civil law remained unchanged81 , sorne

parts of the application of civil law changed in accordance

with the conceptions of the National Socialist state. For

example, the revised marriage law forbade rnarriage between

German citizens or persons of nrelated blood" and those with

"foreign blood" as defined by the "Law for the Protection of

German Blood and Honour" of 15 September 1935 in order to

preserve "national heal th" (Volksgesundhei t) 82 • Other

examples of National Socialist influences in civil law

included legislation on hereditary farms and inheritance.

The law on hereditary farms set forth provisions for the

organisation of agricultural life, and racial qualifications

for farmers83 • The law on testaments set forth that the

manner of disposing bequeathed property would be annulled if

the person leaving the inheritance contravened healthy

popular emotions84 •

79 Diemut Majer, Grundlagen des nationalsozialistischen
Rechtssystems: Führe~rinzip, Sonderrecht, Einheitspartei
(Stuttgart: Verlag W. Kohlhammer, 1987), pp.164-165.

aD Wagner and Weinkauff, Die Deutsche Justiz, p.67.

81 Ibid., p. 66 .

82 Section l, Art. 4, Art. S, "Gesetz zur Vereinheitlichung
des Rechts der EheschlieBung und der Ehescheidung im Lande
Osterreich und irn übrigen Rechtsgebiet. Vorn 6. Juli 1938",
Reichsgesetzblatt l 1938, p.807.

83 "Reichserbhofgesetz . Vorn 29 .
Reichsgesetzblatt l 1933, pp.685-692.

September 1933 Il,

(

84 Art. 48 (2), "Gesetz über die Errichtung von Testamenten
und Erbvertragen. Vorn 31. Juli 1938", Reichsgesetzblatt l
1938, p.979.
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The conclusive atternpt to perpetuate the National

Socialist reconstruction of the law was to be undertaken by

the Academy of German Law (Akademie far Deutsches Recht).

The purpose of this institution was to develop a conception

of justice in accordance with National Socialist ideology8s.

The Academy was to participate in legal education and

research while working in close cooperation with the NSDAP

and state legal agencies86 • Hans Frank, the President of the

Academy87, believed the Academy of Germany could contribute

to creating an authoritarian Rechtsstaat based on National

Socialist legal principles representing the interests of the

Volksgemeinschaft88 • The Academy was composed of an

increasing number of committees that were ta undertake the

various tasks of the Academy, such as developing ideas to

lay the groundwork for the National Socialist reorganisation

of aIl of the existing law and its codifications. In

practice, its influence was neglible89 • The Academy failed

to produce a proposed National Law Code (Volksgesetzbuch)

that would have replaced the civil code90 , and the proposaIs

that were drafted by the Academy's various committees were

not applied in the administration of justice91 • These

85 Art. 2, "Gesetz über die Akademie für Deutsches Recht vorn
11. Juli 1934"; Art. l, "Satzung der Akademie fOr Deutsches
Recht", Reichsgesetzblatt l 1934, p.60S.

86 Anderson, Academy for German Law, pp.44-46.

87 Wagner and Weinkauff, Die Deutsche Justiz und der
Nationalsozialismus, p.S6.

88 Anderson, Acade.my for German Law, p.S30.

89 Wagner and Weinkauff, Die Deutsche Justiz und der
Nationalsozialismus, p.llO.

90 Ibid., p. 66.

91 Ibid., p.llO.
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efforts to formulate an administration of justice based on

National Socialist principles of law were subordinated to

the arbitrariness of the authoritarian Führerstaat92 • Hence,

the administration of justice in National Socialist Germany

was permeated with legislative and extra-legal abuses of the

law, rather than wholly restructured.

The Coordination and Function of the Administration of

Justice

The transfer of judicial sovereignty from the Lander to

the Reich was the most incisive change of the judicial

organisation in National Socialist Germany93. The

administration of justice in Germany was organised among the

German Lander during the Weimar period, and was subsequently

transferred to the jurisdiction of the national government

as part of the National Socialist Gleichschaltung, and thus

brought under the control of the regime. Administrative

matters concerning the administration of justice were

concentrated in the Reich Ministry of Justice. policies

concerning judicial personnel and administration in the

various Lander were thus unified94 at the national level. In

92 Anderson, Academy for German Law pp. 539-540.

93 Loewenstein, Hitler's Germany, p.121.

94 "Erstes Gesetz zur überleitung der Rechtspflege auf das
Reich. Vern 16. Februar 1934", Reichsgesetzblatt l 1934,
p. 91; "Zweites Gesetz zur überleitung der Rechtspflege auf
das Reich. Vorn 5. Dezember 1934", Reichsgesetzblatt l 1934,
pp .1214-1215; "Vererdnung zur überleitung der Rechtspflege
auf das Reich. Vorn 20. Dezember 1934 ", Reichsgesetzblatt l
1934, p.1267; III1Drittes Gesetz zur überleitung der
Rechtspflege auf das Reich. Vorn 24. Januar 1935",
Reichsgesetzblatt l 1935, pp.68-69; "Verordnung zur
Durchführung des Dritten Gesetzes zur Überleitung der
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contrast to the pre-1933 situation when judges were either

appointed by the responsible Land Minister or Minister­

President, or were elected to office in Hamburg and Bremen,

the Reich Minister of Justice reconunended candidates for

judicial office who were appointed to office by Hitler95 •

The unification of judicial organisations also opened the

way for state interference in court proceedings throughout

Germany. The state was empowered with interfering in pending

court procedures by allowing the Reich President to haIt

criminal proceedings and grant reprieves96 •

Legal practice in accordance with the precepts of

National Socialist ideology was reinforced through the

organisations of jurists. Associations of jurists were

reorganised to ensure their conformity to the National

Socialist regime. AlI jurists were compelled to join the

German Legal Front (Rechtsfront) that was founded on 1 June

1933, consisting of organisations involved in promoting and

protecting the law as an instrument for organising aIl

German jurists97 • The leading element of this broad

organisation was the Bund Nationalsozialistischer deutscher

Juristen98 (BNSDJ), integrating aIl professional judicial

Rechtspflege auf das Reich.
Reichsgesetzblatt l 1935, p.381.

Vom 18. Marz 1935 11
,

95 Wagner and Weinkauff, Die Deutsche Justiz und der
Nationalsozialismus, p.239.

96 Art. 2, '1 Erstes Gesetz zur Überlei tung der Rechtspflege
auf das Reich", 16 February 1934, Reichsgesetzblatt l 1934,
p.91.

97 Wilhelm Heuber, "Der
deutscher Juristen und die
Handbuch, pp.1566-1571 passim.

Bund Nationalsozialistischer
deutsche Rechtsfront" , NS

<
98 This organisation was later known as the National
Socialist League for the Maintenance of the Law
(Nationalsozialistischer Rechtswahrerbund) in 1936 when it
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organisations to "unite and cleanse the entire German legal

profession in order te fulfil the promise of the Party

Program in returning Germany to a governance of indigenous

racial law." 99 Jurists who did not j oin this organisat~on

faced the risk of being considered an enemy of the regime100 •

The dissolution of the former judicial associations and

their incorporation into this organisation gave the National

Socialist regime a completely free hand to supervise, train,

and "align" the judiciary with the appropriate political

orientation, or National Socialist Weltanschauung101 • The

training work of this organisation was not particularly

successful. This consisted of strictly compulsory attendance

of lectures that were generally sketchy. On the other hand,

its supervision and spying functions placed jurists in

danger102 of being under susp~c~on of disloyalty to the

regime. Most jurists joined the BNSDJ as a substitute to

belonging to the dissolved former professional

organisations, since it appeared, at least at the beginning,

to be a means to avoid taking the political action of

joining the NSDAP, and to avoid further demands or pressures

without making any thoroughgoing commitment ta the regime103 •

On the ather hand, their membership in professional

was expanded ta include judges and aIl other legal
personnel. Kenneth C.H. Willig, "The Bar in the Third
Reich", American Journal of Legal History Vol.20 (1976),
p.3.

99 Ibid., P . 3 .

100 Trials of War Criminals, p. 97 .

101· Wagner and Weinkauf, Die Deutsche Justiz und der
Nationalsozialismus, p.106.

102 Ibid., P .107 .

103 Ibid.
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organisations made them subject to the jurisdiction of

"honour courts". These courts adjudicated in matters

concerning professional offences, and breaches of National

Socialist principles that were penalised as professional

offences. For example, an honour court expelled a lawyer

from the profession for having refused to give the

"voluntary" Hitler salute104 • Jurists who were members of the

NSDAP were also subject to the jurisdiction of the NSDAP

party courts10S • These courts were responsible for

maintaining discipline among the members of the NSDAP and

its affiliated organisations. The members of these

organisations were responsible for upholding their duties

toward Führer, nation and state, and were to be tried for

any violation of these duties106 •

The standards for the admission of lawyers and their

conduct in the profession were also redefined on the basis

of National Socialist legislation. The I1Law Concerning the

Admission of Lawyers" promulgated on 7 April 1933 contained

the provisions of the "Civil Service Law", including the so­

called "Aryan clause Il that excluded "non-Aryans lr from

practicing law. Anyone who had participated in corcununist

activities was likewise barred from appointment107 • Newly­

appointed lawyers were te swear an oath of allegiance to

Hitler in the execution of their duties l08 • Their supervision

104 Roetter, Might is Right, p.219.

105 Ibid., pp.218-219.

106 "Gesetz zur Sicherung der Einheit von Partei und Staat",
1 December 1933, Reichsgesetzblatt l 1933, p.1016.

107 "Gesetz über die Zulassung zur Rechtsanwal tschaft. Vorn 7.
April 1933", Reichsgesetzblatt l 1933, p.188.

zur Anderung der
Dezember 1935",

Gesetz
13.

108 Art. 19, Ir Zweites
Rechtsanwaltsordnung. Vem
Reichsgesetzblatt l 1935, p.1471.(
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was reinforced by establishing probationary periods for new

lawyers for at least one year, or up to several years in

exceptional cases at ~he discretion of the Reich Minister of

Justice. The decision for the appointment of lawyers rested

with the Reich Minister of Justice in agreement with the

Reichsführer of the Bund Nationalsozialistischer Deutscher

Juristen109 • In practice,. this meant admission to the Bar

Association became a privelege granted by the state to loyal

supporters of the government, rather than a right earned by

an individual based on the results of the bar examinationllO •

Lawyers were hereafter made subject to discipline and

supervision for political reliability in the practice of the

professionll1 . Honour courts were established in every local

bar association chamber (Rechtsanwaltskammer) to adjudicate

in offences against the discharge of duties. Potential

penalties included warnings, reproaches, monetary fines up

to RM 5000, or expulsion from the profession1l2 •

The National Socialist regime brought pressure to bear

upon the administration of justice in its functions as weIl

as its organisation. Although the independence of the

judiciary was not formally abolished, the tenure of judicial

office was directly influenced by poiitical considerations.

National Socialist civil service legislation pressured

judges to join the NSDAP or one its affiliated organisations

in order te demonstrate layaIty to the regime. The

preponderance of political considerations contravened

the practice of maintaining the impartiality of court

109 Ibid., pp . 1470 -1471 .

110 Loewenstein, "Law in the Third Reich ll , p. 806.

111 Ibi d., pp. 805 - 806 .

112 "Reichs-Rechtsanwaltsordnungll, Reichsgesetzblatt l 1936,
pp.113-114.
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proceedings by redefining the principle of judicial

independence. This principle hitherto meant that judges were

subj ect solely to the force of the law in pronouncing

judgments, and were guaranteed the permanent security of

their office. They could not be removed from office or

transferred on the basis of pronouncing judgments that did

not contravene the law1l3 • Judicial independence was

henceforth ta serve as a vessel of the National Socialist

conception of the law and the state, rather than following

the constitutional principle of the separation of the law

aI1d the state1l4 • In practice, this meant the role of j udges

was to be reduced to safeguarding the ideology of the regime

and carrying out its orders llS • Judges remained subj ect ta

the criminal code provision on the perversion of the course

of justice (Art. 336) if they did not administer justice

according to the spirit of National Socialism, i.e. if they

did not deviate fram former principles of justice by

applying the law on the basis of "healthy popular

emotions" 116 • The tenure of judicial office was also

dependent on political reliability by obliging judges ta

defend the gavernment and its policies without reservations,

113 Wagner and Weinkauff, Die Deutsche Justiz und der
Nationalsozialismus, p.22.

114 Dieter Simon, "Waren die NS-Richter 'unabhângige Richter'
im Sinne des § 1 GVG?", Justizalltag im Dritten Reich, eds.
Bernhard Diestelkamp, Michael Stolleis (Frankfurt - am-Main:
Fischer Taschenbuch Verlag, 1988), p.14.

Ils Gerhard F. Kramer, "The Influence of National Socialism
on Courts of Justice and the Police", The Third Reich
(London: Weidenfeld & Nicolson, 1955), p.624.

116 Wagner and Weinkauff, Die Deutsche Justiz und der
Nationalsozialismus, p. 221; Lühr, "Darf der Richter gegen
das Gesetz entscheiden?ll, Deutsche Richterzeitung (1934),
p.35.
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thus ensuring their conformity in applying National

Socialist ideology in the administration of justice.

Political reliability became a condition for a civil service

appointment, which in practice was more important than the

technical qualifications l17 • Non-conformists and other such

unsuitable jurists were initially expelled from the

judiciary under the provisions of the "Law for the

Reconstruction of the Professional Civil Service" of 7 April

1933 118 • Individuals who did not demonstrate loyalty to the

government or lacked the appropriate political

predispositions or heritage, such as members of leftist

political parties or "non-Aryans", were to be dismissed from

government service1l9 • This law was a direct affront to the

principle of judicial independence120 , but this was

irrelevant in view of the conception of the state that the

National Socialist regime intended to establish. The extent

of the implementation of this law was demonstrated in a

statement made by the Prussian Minister of Justice on 18

February 1934: only 374 judges in Berlin remained in their

positions by this time out of the former 1034121 • The law of

7 April 1933 was later extended by the "German Civil Service

Law Il of 26 January 1937122 • This law stated that civil

117 Loewenstein, "Dictatorship and the German Constitution",
University of Chicago Law Review (1937), pp.566-567.

118 IIGesetz zur Wiederherstellung des Berufsbeamtentums. Vorn
7. April 1933", Reichsgesetzblatt l 1933, pp.175-177.

119 Ibid. Art. 3 (1), Art. 4, p. 175 .

120 Wrobel, Verurteilt zur Demokratie: Justiz und
Justizpolitik in Deutschland 1945-1949 (Heidelberg: Decker &
Müller, 1989), p.14.

121 Roet ter, Might is Right, p. 183 .

( 122 " Deutsches Beamtengesetz ",
Reichsgesetzblatt l 1937, pp.41-70.
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servants who did not demonstrate sufficient guarantees of

supporting the National Socialist state were ta be

dismissed123 . It was thus no longer sufficient ta belong ta

the NSRB124 ta allay suspicion of dis loyal ty ta the regime.

Civil servants were also responsible for observing

occurrences within the civil service that could be

considered offensive to the NSDAP, and report such

occurrences through the official channels125 • The appointment

of new judges who were loyal ta National Socialism was te be

approved by a representative of the Führer126 •

Judges were to apply the law in accordance with

political considerations, rather than being guided solely by

their responsibility to the law, and thereby exercise the

will of the state in arder ta demonstrate their political

reliability 127. They were obliged to follow National

Socialist legal theory under the new judicial oath of office

introduced on 20 August 1934128 • Judges hereafter swere

loyalty and obedience to the Führer and to adhere to the

law, which in practice meant exercising the will of the

123 Art. 71, Ibid., p.52.

124 Wagner and Weinkauff, Die Deutsche Justiz und der
Nationalsozialismus, p.122.

125 Art. 42, "Deutsches Beamtengesetz Il, p. 47 .

126 IIErlass des Führers und Reichkanzlers über die Ernennung
der Beamten und die Beendigung des Beamtenverhâltnisses ll

, 10
July 1937, Reichsgesetzblatt l 1937, pp.769-770.

127 Loewenstein, IILaw in the Third Reich ll
, p. 805.

128 The introduction of this new form of oath followed the
creation of the office of Führer on 2 August 1934, combining
the offices of Reich President and Chancellor as part of the
process of Hitler accumulating greater governmental power.
Hans Buchheim, et al., Anatomyof the SS State, p.128.
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Führer as the representives of the Führer in the

administration of justicel29 • The role of the judge was to

administer the law ~s a representative of the National

Socialist state in order to uphold the interests of the

nation130 • Judges were to act as followers of the Führer, and

thereby apply the law with the internaI conviction of the

political will of the nation and the state leadership in

protecting the security of the nation, as if Hitler himself

were hearing the case131 • Judicial independence was to be

understood as being rooted in National Socialism and loyalty

to. the Führer as the supreme judge, which meant that judges

could not act upon their conscience in contradiction to the

healthy popular emotions, the NSDAP programme, and the

announcements of the Führer in addition to the law132 • Judges

remained formally independent by being bound solely to the

law in so far as they adhered to the values of the

Volksgemeinschaft, i.e. the will of the Führer. Judges were

thus obliged to pronounce sentences on the basis of the law

as it was written, as weIl as according to vague National

Socialist legal theory that was based on emotions rather

than facts, which were unfamiliar to most j udges l33 • Whether

or not they were convinced National Socialists, the regime

continually viewed judges with suspicion about whether they

129 Friedrich Roetter, "The Impact of Nazi Law", Wisconsin
Law Review (July 1945), pp.535-536.

130 Roland Freisler, Il Recht , Richter und Gesetz ", Deutsche
Justiz (1933), p.695.

nationalsozialistischendes131 Maj er , Grundlagen
Rechtssystems, p.10l.

132 Wagner and Weinkauff, Die Deutsche Justiz und der
Nationalsozialismus, p.75.

( 133 Ibi d. 1 p. 93 .
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conformed to the National Socialist standards in the

administration of justice134 •

Political considerations distorted the role of the

lawyer. The National Socialist conception of the law

dictated that a lawyer take the interests of the state into

account, rather than the interests of the client135 • Before

the National Socialist regime was established, the office of

the public prosecutor (Staatsanwaltschaft) was responsible

for examining witnesses and defendants, to determine how an

offender had violated the Iaw according to the statutes, and

to determine the appropriate penalty to he administered136 •

As was the case wi th judges, public prosecutors in the

National Socialist regime were also to he turned into

servants of the state whose first interest was loyalty to

the Führer and his will as the embodiment of the law137 • The

public prosecutors seldom pIayed an active role in the court

proceedings since the judges anticipated their questions 138 •

The role of defence counsel was also underrnined in

court proceedings that had lost their former impartiality.

Although the defence counsellors could at least ensure that

the defendant underwent the proper course of the court

proceedings139 , they were responsible for defending the

134 Ibid., p. 94 .

135 Loewenstein, "Law in the Third Reich", p. 806.

136 Roper, Edith and Clara Leiser, Skeleton of Justice (New
York: E.P. Dutton & Co., 1941), p.S1.

137 Roetter, "Impact of Nazi Law", p.542.

138 Roper, Skeleton of Justice, p. 81.

139 Dietrich Güstrow, Todlicher Ail tag. Strafverteidiger im
Dritten Reich (Berlin: Siedler Verlag, 1981), p.260.
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interests of the state before those of the defendant140 . They

were always faced with the danger of being called to account

for their remarks during the court proceedings in political

cases141 . Rather than attempt to influence the trial

proceedings solely with factual arguments, the defence was

to also emphasise personal factors. In one such example, the

defence counsel attempted to undermine the evidence

presented by the plaintiff, a member of the NSDAP, by

questioning his loyalty to the NSDAP. The defence argued

that since this individual had told neighbours that he

wanted his son to join the Wehrmacht rather than the Waffen

SS, the élite military corps of the NSDAP, his loyalty was

too suspect for his evidence to have any credibility 142. The

defence counsel could otherwise attempt to plead for a

reduced sentence on the basis of the defendant f s upright

personality, such as the client not having previous

convictions and having a respectable work record143 , or on

the basis of what the court considered the defendant 1 s

genuine repentance144 . The mercy of the court could be

acquired on the basis of the defendant's demonstrated

support for the National Socialist regime, such as early

membership in the NSDAp145.

140 Roper, Skeleton of Justice, pp. 83-85; Roetter, Might is
Right, p. 216.

141 Hubert Schorn, Der Richter im Dritten Reich: Geschichte
und Dokumente (Frankfurt-am-Main: Klostermann, 1959), p.li7.

142 Richard Grunberger, The Twelve Year Reich: A Social
Histo~ of Nazi Gerrnany, 1933-1945 (New York: Holt, Rinehart
& winston, 1971), pp.110-111.

143 Güstrow, Todlicher Ail tag, pp. 20, 92-93.

144 Ibid., p. 65 .

145 Ibid., p. 47.
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Criminal law was applied with increasing severity and

frequency from the beginning of the National Socialist

regime, and reached the culminating point of extreme

severity during the Second World War when it took on the

character of an instrument of terror and annihilation146 • The

brutality with which the law could be applied was

characterised by the number of offences that were punishable

by death during the regime, which was raised from three to

forty-six147 • The criminal courts were charged with the task

of securing the power of the state on the home front during

the Second World War148 , which in practice meant upholding

the interests of the regime by using the force of the law

and addressing wartime exigencies. A defendant in criminal

cases could only be allowed defence counsel in certain types

of cases, such as at a main hearing before an

Oberlandesgericht or a Landgericht, if the defendant was

deaf or mute, or if the severity or complexity of the case

made the participation of defence counsel necessary, either

for the entire course of the proceedings or in part149 •

Defence counsel was no longer ordinarily permitted to serve

in trials before an Amtsgericht in the interest of sparing

personne115o who could be made available for the war effort.

146 Weinkauff and Wagner, Die Deutsche Justiz und der
Nationalsozialismus, p.65.

147 Ibid., p. 364.

148 Wrobel, Verurteil t zur Dernokratie, p. 58.

149 Section 3, Art. 20, Art. 21, "Verordnung über MaBnahmen
auf dem Gebiete der Gerichtsverfassung und der Rechtspflege.
Vorn 1. Septernber 1939", Reichsgesetzblatt l 1939, p.1660.

150 Lothar Gruchmann, Justiz im Dritten Reich 1933-1940:
Anpassung und Unterwerfung in der Ara Gürtner (München: R.
Oldenbourg Verlag, 1988), p.1D69.

38



(

(

(

This law also simplified court proceedings in order to

raise the efficiency of the courts151 by accelerating the

proceedings. Jury courts, which were hitherto staffed with

reIiabIe jurors appointed by the NSDAP executive or its

representatives, were abolished altogether in the interest

of sparing personnel for the war effort152 • The functions of

jurors were hereafter assumed by the judges153 • Legislation

was enacted for the purpose of prosecuting offences

specifically relating to wartime conditions. Anyone who

destroyed or hoarded vital raw materials, finished products

or rnoney was to be imprisoned, or sentenced to death in

serious cases154 • The courts were to pronounce sentences of

imprisonment or death in serious cases of exploiting air

raid conditions to commit a crime or a misdemeanour; the

death sentence for cases of arson, or other serious crimes

that undermined the defence effort; irnprisonment for

criminal actions committed while exploiting wartime

conditions, or the death sentence when these actions were

deemed especially reprehensible according to healthy popular

emotions1SS • Individuals normally subj eet to the ordinary

judieial organisation could be subject to trial in a

military court if they took part in a eriminal offence in

which an individual subject te military court jurisdiction

151 Ibid., p. 974.

152 Wagner and Weinkauff, Die Deutsche Justiz und der
Nationalsozialismus, p.228.

153 Section 3, Art. 13 , "Verodnung über MaBnahmen auf dem
Gebiete der Gerichtsverfassung und der Rechtspflege. Vom 1.
September 1939", Reichsgesetzblatt l 1939, p.1659.

154 Section 1, Art. 1, Il Kriegswirtschaftsverordnung . Vorn 4.
September 1939" Reichsgesetzblatt l 1939, p.1609.

155 "Verordnung gegen Volksschadlinge. Vorn 5. September
1939 11

, Reichsgesetzblatt l 1939, p.1679.
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was also implicated156 . The Führer or the supreme commander

of the Wehrmacht could order court proceedings to be resumed

after a court had passed a verdict157 . Anyone who endangered

national defence, such as by destroying, abandoning or

damaging weaponry or equipment, or damaged the work of an

important enterprise that was necessary for this purpose,

was to be sentenced to from six months to life imprisonment,

or face the death sentence in serious cases. Whoever

participated in or supported a pacifist organisation, had

contact with a prisoner-of-war in a manner that violated

healthy popular emotions, or was involved in collecting or

transmitting news on military affairs was to be

imprisoned158 .

The guarantee of judicial independence was abolished

altogether upon the outbreak of the Second World War159 . The

government decreed that aIl civil servants could be

transferred to another office or kept out of retirement

whenever it was deemed necessary160. Hitler later declared

himself "supreme judge" on 26 April 1942, claiming the

ultirnate autharity ta supervise the administration of

156 "Gesetz zur Ânderung von Vorschriften des allgemeinen
Strafverfahrens, des Wehrmachtstrafverfahrens und des
Strafgesetzbuchs vom 16. September 1939 11

, Reichsgesetzblatt
l 1939, p.1841.

157 Ibid., p.1843.

158 "Verardnung zur Ergânzung der Strafvorschriften zum
Schutz der Wehrkraft des Deutschen Volkes. Vorn 25. November
1939", Reichsgesetzblatt l 1939, p.2319.

159 Weinkauff and Wagner, Die Deutsche Justiz und der
Nationalsozialismus, p.124.

(

160 "Verordnung über
Beamtenrechts. Vom 1.
1939, pp.1603-1604.

MaBnahmen auf
September 1939",
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justice. Rather than adrninister justice solely according to

the letter of the law, judges were made responsible for

administering justice as representatives of the interests of

the nation. Judges would he removed from office if they did

not "recognise the needs of the hour"161. The Reichstag

thereupon passed a resolution stating that the Führer was

unconditionally empowered to use whatever means to urge

every German, including every soldier and every judge, to

fuI fil their duties that would enable the nation to achieve

victory. Any violation of these duties would be met with the

unconditional removal from office, rank, or position162 . This

opened the way for unlimited state interference in the

functions of the judiciary. Even the formality of judicial

independence was eradicated163 , for the will of the people as

expressed through the Führer overrode the provisions of

legislation in order to uphold the interests of the nation

in aIl circumstances. This declaration also served to

indicate that a considerable number of judges to this date

did not conform to Hitler t s will in the administration of

justice164 . Although relatively few judges were dismissed on

the basis of the resolution of 26 April 1942 due to the

wartime personnel shortages, it raised the uncertainty of

the individual judgets tenure of office165 . Hitler issued a

special decree on 20 August 1942 that authorised Otto

161 "Die Rede des Führers var dem Reichstag rt
1 Volkischer

Beobachter, 27 April 1942.

162 ItBeschluB des GroBdeutschen Reichstags vorn 26. April
1942 1t

, Reichsgesetzblatt l 1942, p.247.

163 Hans Julius Wolff, lICriminal Justice in Germanyll,
Michigan Law Review Vol. 42 (1944), pp.1068-1069.

164 Wagner and Weinkauff, Die Deutsche Justiz und der
Nationalsozialismus, p.365.

165 Ibid., p.219.
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Thierack, the Reich Minister of Justice, to deviate from

existing laws and construct a National Socialist

administration of justice that would further "bring the

administration of justice into conforrnity with the needs of
the regime. 11166

The primacy of law in the administration of justice had

become practically redundant as the exigencies of state

security surpassed knowledge of the law and its application.

The new height of the regime's interference in the

administration of justice that was reached by Hitler's

Reichstag speech of 26 April 1942 culminated in Il Judges 1

Letters 11 167. These were documents sent to judges and

prosecutors after 7 September 1942, in which Thierack

presented what he considered exemplary court decisions168 ,

followed by an evaluation statement that either criticised

or praised the decision169 . Judges were expected ta become

more familiar with the National Socialist conception of

administering justice by following such examples, and pass

suitable sentences accordingly170. Since these court

decisions were publicised, judges were made aware that their

166 Trials of War Criminals, p.51; IIErla15 des Führers über
besondere Vollmachten des Reichsministers der Justiz. Vorn
20. August 1942", Reichsgesetzblatt l 1942, p.535.

167 Heinz Boberach ed. , Richterbriefe: Dokumente zur
Beeinflussung der deutschen Rechtsprechung 1942-1944
(Boppard am Rhein: Harald Boldt Verlag, 1975), p.485.

168 Trials of War Criminals, p. S3; Boberach, Richterbriefe:
Dokumente zur Beeinflussung der deutschen Rechtsprechung,
pp.1-3

169 lIse Staff, ed. , Justiz
Dokumentation {Frankfurt-am-Main:
p.72.

170 Ibid., pp. 69-70.

42

im Dritten Reich: Eine
Fischer Bücherei, 1964},



(

(

(

decisions could be publicly reprimanded for not being in

accordance with the National Socialist conception of the

law. They would also face the worse possibility that the

Ministry of Justice would make them out to be "politically

unreliable"171. "Lawyers' Letters" were introduced on 1

October 1944, which followed the sarne purpose as the

Il Judges 1 Letters n. Lawyers were instructed to comply with

the priority of upholding the interests of the nation over

those of the individual. This especially applied to defence

counsels172 . Their purpose was to familiarise lawyers with

court decisions in cases pertaining to wartime necessities,

and thereby save time by dispensing with unnecessary work

from pending court cases, such as rnatters relating to

counter-objections, appeals, and legal remedies173 .

The administration of justice was supervised to ensure

its functions conformed to the demands of the regime, and

court decisions could be rescinded in view of this purpose.

Hitler always regarded the judiciary of the ordinary law

courts with suspicion, and depended on "law-enforcement Il

organisations that would not he restricted by laws or

regulations for the regular judicial process. The judiciary

and the Bar Association were continually supervised by the

Geheime Staatspolizei (Gestapo) and the Sicherheitsdienst

(SD) to ensure that the disposition of cases were

politically acceptable according to the standards of

National Socialist justice174 • The purpose of the SD as the

171 Ibid., p.72.

172 Wagner and Weinkauff, Die Deutsche Justiz und der
Nationalsozialismus, p.166.

173 Boberach, Richterbriefe: Dokumente zur Beeinflussung der
deutschen Rechtsprechung, p.401.

174 Trials of War Criminals, p .19.
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intelligence branch of the SS175 was to investigate

developments on the relations between various spheres of

public life and the state176 , while the Gestapo dealt with

more specifie political police matters177 . The Gestapo

initially investigated anti-state activities in Prussia, and

later throughout Germany as the separate Land political

police forces were consolidated under the control of the

Gestapo headquarters in Berlin178 . In turn, the Gestapo was

incorporated into the SS, which assumed control over aIl

police matters in Germany179. The purpose of the political

police was to function as an instrument for suppressing

political opposition to the state, as weIl as Il correcting Il

the administration of justice in these matters that were not

openly expounded in the law180 . Acting as astate agency that

was independent of the rules of the civil administration181 ,

the Gestapo held the authority to circumvent judicial

decisions by arresting individuals and sending them ta

concentration camps or special Gestapo prisons without trial

for an indefini te periad of time182 . Pastor Niemc511er for

example, and others like him who opposed the regime, were

brought ta a concentration camp immediately after having

175 Hans Buchheim, Anatomyof the S55tate, pp.291-292.

176 Ibid., p.167.

177 Ibid., p . 146 .

178 Ibid., pp.152-153.

179 Ibid., pp .159-160.

180 Gruchrnann, Justiz im Dritten Reich, pp. 583-584.

181 Buchheim, Ana tomy of the S5 5ta te, p. 156 .

182 Bracher, The German Dictatorship, p.364.
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been acquitted by an ordinary law court183 . Defendants who

received sentences that the political authorities considered

"tao mild" were transferred to the custody of the Gestapo.

This practice of "correcting" court decisions took place

with increasing frequency after the beginning of the Second

World War184 . Since "outright Il acquittaIs commonly resulted

in the subsequent arrest of the accused by the Gestapo,

judges and lawyers in the ordinary judicial organisation

would sometimes protect the accused by "agreeing" to

sentences of imprisonment that were essentially unlawful.

However, taking this course of action would be beneficial

for the accused, since the accused would be incarcerated in

a judicature prison rather than in a concentration camp185.

Another forro of what could be considered judicial resistance

was to pronounce appropriate sentences, while promoting

one's loyalty to the regime by disguising the verdicts with

National Socialist platitudes186 • While fair trials and

independent judgments were not guaranteed by law, and were

solely contingent upon the personality of the individual

183 Friedmann, The Allied Military Government in Germany,
pp. ID-Il. Documented examples of court judgements that were
"corrected" by the state police are cited in: Martin
Broszat, "Zur Perversion der Strafjustiz im Dritten Reich",
Vierteljahrshefte far Zeitgeschichte Vol. 6 (1958), pp.390­
445.

184 Wagner and Weinkauff, Die Deutsche Justiz und der
Nationalsozialismus, pp.125, 197.

185 Martin Broszat, Der Staat Hitlers: Grundlegung und
Entwicklung seiner inneren Verfassung (München: Deutscher
Taschenbuch Verlag, 1969), pp.414-415i Heinrich Herrfahrdt,
"Der Streit um den positivismus in den gegenwartigen
deutschen Rechtswissenschaft", Deutsche-Rechtszeitschrift
(1949), p.33.

186 Wagner and Weinkauff, Die Deutsche Justiz und der
Nationalsozialismus, p.174.
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judge187 , there were judges who did not accept the precepts

of National Socialism in the administration of justice. The

5D reported in October 1942 that virtually aIl judges were

to be reproached for not pronouncing judgments that

concurred with the prevailing political circumstances. It

was therefere considered necessary for the political police

te obstruct judicial independence188 • Bath the police and the

administration of criminal justice were responsible for

maintaining the security of the internaI national order

(Volksordnung), and the common basis of their activity was

political correctness. Whereas bath institutions were to

fulfil the same objective, the criminal courts often

pronounced judgments that the political police considered

inadequate in view of political necessities. As a result,

the police counteracted these judgments with increasing

frequency 189. Hence, the judiciary was responsible for

administering justice according to the National 50cialist

perspective. This was ensured by the political police to

compensate for the shortcomings of the judiciary. In

contrast to the former practice of judicial independence,

judges remained independent in so far as they were aware of

the National Socialist spirit of the law, and administered

justice accordingly.

Administrative and Labour Courts

The subjugation of the administration of justice to the

National Socialist regime affected the specialised branches

187 Ibid., p. 364.

188 Peter Schneider, ed. , "Rechtssicherheit und richterliche
Unabhangigkeit aus der sicht des SD", Vierteljahrshefte für
Zeitgeschichte Vol. 4 (1956), p.4D9.

189 Ibid. 1 p. 416 .
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of the administration of justice as weIl as the ordinary law

courts. Since the National Socialist Gleichschaltung was to

encompass aIl branches of the German state and society,

individual rights and individuals in positions of authority

such as judges were overshadowed by the authority of the

regime, which sought to impose its conceptions of state and

society upon judicial institutions. As a consequence, the

functions of the labour and administrative judicial

organisations were re-oriented toward serving the state,

rather than serving ta protect the interests of individuals

in labour disputes and grievances lodged by individuals

against the state.

The concept of the law as a state institution for the

protection of individual interests conflicted with the

National Socialist regimentation of state and society, and

therefore could not be maintained. The responsibility of the

administrative courts, which were responsible for the

judicial protection of civil rights, inevitably conflieted

with the National Socialist regime. The judges were to be

guided by their aeceptance of the II national order" and

public interests as defined by the state leadership, rather

than the rights of the individual and the separation of

state and society. Since it was presumed that the Führer and

his following were united, conflicts of interest between

state and society were theoretically "abolished". Renee,

their continued existence was acceptable in so far as the

administrative court judges adjudicated in accordance with

the National Socialist conceptions of state and society 190.

These courts therefore remained in place, while

relinquishing certain types of cases, such as exarnining

arrests by the Gestapo or so-called "poli tical cases" that

190 Michael Stolleis, "Die verwaltungsgerichtsbarkeit im
Nazionalsozialismus", Justizalltag im Dritten Reich
(Frankfurt-am-Main: Fischer.Taschenbuch Verlag, 1988), p.26­
27.
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were "understood" ta he outside of their jurisdiction, and

emphasising that what was to he considered the common good

autweighed individual rights191 • The "Prussian Law Concerning

the Gestapo" of 10 February 1936 expressed that its orders

could not he reviewed by administrative courts 192 • The right

of the individual to protection under the law was

increasingly undermined as governmental and police actions

were frequently exempted from review by a law court. Legal

review was eliminated from state matters that National

Socialist leaders determined were "political "193.

Administrative court jurisdiction was therefore adjusted to

the new situation - the protection of the individual under

the law was displaced by the extended political power of the

regime over the individual194 •

The funetions of the labour courts were also redefined

in aeeordance with the conceptions of National Socialist

state. Labour relations were reorganised to represent the

" 'old Germanie community 1 of leader and follower", rather

than the liberal philosophy based on individual and

collective contracts governing employer-employee relations.

Employers and employees were to compose a IIcommunity"

working jointly for the interest of the nation the

National Socialist state - rather than being organised as

business and labour, which both held politieal power that

cauld represent potential resistanee195 to the state. The

191 Stolleis, Ibid., pp.28-29.

192 Hans
Roetter,

Buchheim, Anatomy of the S5 5tate,
"The Impact of Nazi Law", pp.534-535.

pp.154-155i

(

193 Bracher, The German Dictatorship, p. 364.

194 Stolleis, "Die Verwaltungsgeriehtsbarkeit im
Nationalsozialismus", pp.30-31.

195 Frieda Wunderlich, German Labor Courts (Chapel Hill:
University of North Carolina Press, 1946), pp.137-138.
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reorganisation of labour relations made the labour courts

practieally redundant. Wage agreements could no longer be

concluded after the ~rade unions were dissolved on 2 May

1933, and industrial actions were proscribed. Disputes in

industrial relations were transferred to state labour

trustees l96 . Labour was recast in a new conception, by which

labour was a social dut y . rather than an individual right 197 .

A labour trustee appointed by the Reich Minister of Labour

was entrusted with dealing with labour relations in every

enterprisel98 . A German Labour Front (Deutsche Arbei tsfront)

wa~ established to replace the trade unionsl~.

The system of labour courts were later effectively

eliminated through the "Law for the Organisation of Labour"

of 20 January 1934, or National Socialist "Labour

Charter 11200 • The previous decrees that regulated employer­

employee relations, such as collective agreements,

arbitration, the Works Council Law, and Section 152 of the

Industrial Code guaranteeing freedom of organisation, were

displaced by this law. Democratie employee representation

was abolished, and the organisation of labour was shifted to

individual enterprises in which the employer and employees

were redefined as the leader and the followers. This

community within the enterprise (Betriebsgemeinschaft) was

to further the interests of the enterprise, and thereby the

196 Andreas Kranig, "Treue gegen Fürsorge: Arbeitsrichter
unter dem Nationalsozialismus", Justizalltag im Dritten
Reich (Frankfurt-am-Main: Fischer Taschenbuch Verlag, 1988),
p.64.

197 Loewenstein, "Law in the Third Reich", p. 800.

198 "Gesetz über Treuhânder der Arbeit vom 19. Mai 1933",
Reichsgesetzblatt l 1933, p.285.

199 Wunderlich, German Labor Courts, p .138.

200 "Gesetz zur Ordnung der nationalen Arbeit. Vorn 20. Januar
1934 11 , Reichsgesetzblatt l 1934, pp.45-56.
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nation201 • The common interests within the enterprise were

maintained by social honour courts, which prosecuted

violations of the rig~ts and duties of the followers and the

leader. They were to safeguard the social honour, fulfilling

the responsibility of duty to the enterprise community, that

was to govern relations between the leader and the followers

of every enterprise2m . Labour disputes could he adjudicated

by the amended labour courts law of 10 April 1934203 •

However, the labour courts could no longer deal with

disputes regarding: the freedom of coalition, collective

agreements, works councils, economic organisations, and

strikes and lockouts, since these types of disputes were

obsolete. The labour courts henceforth basically dealt with

disputes between individual employers and employees, or

between two workers2~. The division of jurisdiction between

the labour and the social honour courts depended on the

intention of a violation. The social honour courts held

jurisdiction in examples of disputes involving wages,

working hours, or inadequate housing conditions if these

types of cases resulted from "unsocial motives, abuse of

authority, and rnalicious intent. If On the other hand, the

labour courts maintained jurisdiction over cases involving

"honest differences of opinion" or "underpayment made in

good faith lf
• Consistently paying wages below the rates

according to the collective rules, irregular payment and

neglecting ta pay insurance fees were considered Ifmalicious

201 Wunderlich, German Labor Courts, p. 138 .

202 Lb 'd~ ., p. 1 72 .

203 IfArbeitsgerichtsgesetz", 10 April 1934, Reichsgesetzblatt
l 1934, pp.319-340.

2~ Wunderlich, German Labor Courts, p.156.
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exploitation of labor with abuse of authority, unless the

employer was unable to pay. 1120S In addition to limiting the

jurisdiction of the labour courts, and the National

Socialist measures for purging and "synchronising n the

administration of justice, the lay representatives and the

judges in the labour courts were replaced with individuals

who were loyal adherents to the regime206 •

The National Socialist Extraordinary Courts

Cases directly concerning opposition ta the National

Socialist regime were removed from the jurisdiction of the

ordinary law courts. The most significant aspect of the

administration of justice in National Socialist Germany was

the suppression of actual or alleged hostility to the

regime. New state institutions were created for this

purpose, which circumvented the judicial organisation.

Article 105 of the Weimar Constitution, guaranteeing free

access to the ordinary law courts and prohibited

extraordinary courts207 , was abrogated as part of the process

of subordinating the judicial organisation to political

exigencies" Extraordinary courts were established to deal

with alleged offences committed against the National

Socialist regime. The jurisdiction over such offences was

held by extraordinary courts: the Il People 1 s Court"

(Volksgerichtshof) and the special courts (Sondergerichte).

These extraordinary courts adj udicated in these types of

cases while the ordinary law courts remained in place.

Whereas law courts in a Rechtsstaat served as a check upon

20S rb"d~ ., p.17S.

206 Kranig, "Arbeitsrichter unter dem Nationalsozialismus",
p.66.

207 Hucko, The Democratie Tradi tian, p.l?3.
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arbitrary actions of the executive in the interest of

upholding justice, their authority was undermined in the

interest of political expediency 208. The political leadership

relied upon these courts to satisfactorily meet its demands

in the adjudication of what it considered to be political

cases209 .

Cases of treason were initially in the jurisdiction of

the Supreme Court (Reichsgericht) 210 until these cases were

transferred to a Il People 1 s Court" (Volksgerichtshof). The

Volksgerichtshof was established on 26 April 1934 te try aIl

cases of high treason and treason and attacks against the

state and members of the national or Land governrnents 211 . The

external cause for establishing this court was Hi tler 1 s

dissatisfaction with the outcome of the Reichstag fire

trial. Hitler had hoped to exploit this trial to demonstrate

the existence of a Communist censpiracy212, but most of the

Communist de fendants in the trial were acquitted213 . The

underlying purpose of this court was to suppress political

opposition to the regime and familiarise German society with

the concept of National Socialist justice. Rather than

prosecute defendants for their actions, the court convicted

them on the basis of their attitudes toward National

Socialism. A defendant who did not demonstrate support for

208 Fraenkel, The Dual Sta te, p. 40 .

209 Gruchmann, Justiz im Dri tten Reich, p .1132 .

210 Noakes and Pridham, Documents on Nazisrn, p. 269.

211 "Gesetz zur Anderung von Vorschriften des Strafrechts und
des Strafverfahrens. Vorn 24. April 1934", Reichsgesetzblatt
l 1934, pp.341-348.

212 William Sweet, IIThe Volksgerichtshof: 1934-1945", Journal
of Modern Histo~ Vol.46 (1974), p.315.

213 Schorn, Der Richter im Dritten Reich, p .102.
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the regime was considered a traitor214 . The Reich Chancellor

appointed the members of this court, which consisted of two

professional judges who were screened for their loyalty to

the regime, and two or three lay assessors serving as judges

who possessed special knowledge about the "defence against

subversive activities" or were "intimately connected with

the political trends of the nation". The President of the

Court, one of the two presiding judges, was to approve the

defence counsel. The evidence presented by the defence could

be refused, and the decision~ of the court could not be

appealed. According to Heinrich Parrisus, a senior

prosecutor of the Volksgerichtshof, the purpose of this

court "was not to dispense impartial justice 'but to

annihilate the enemies of National Socialism. 1 lins In

practice, the purpose of this court was to terrorise public

op~n~on through severe penalties, secret proceedings, and

the abrogation of most of the rights of the accused, who was

not allowed to choose defence counsel216 • The President of

the court selected the defence counsellors, who were

invariably politically reliable members of the NSDAp217.

Whereas the Volksgerichtshof dealt with the most

outstanding actions of opposition to the regime, the

Sondergerichte heard cases of various types of real or

apparent opposition. The Sondergerichte, composed of three

judges and defence counsel appointed by the court, were

214 Roper, Skeleton of Justice, pp.94-95.

215 Ingo Müller, Hi tler' s Justice: The Courts of the Third
Reich, trans. Deborah Lucas Schneider (Cambridge, Mass.:
Harvard University Press, 1991), p.142.

216 Loewenstein, Hi tler' s Germany, p .122 .

217 Schorn, Der Richter im Dritten Reich, p .116.
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initially set up in each Oberlandesgericht district218 • In

general, the jurisdiction of these courts extended to aIl

actions considered hostile to the NSDAP, the government, and

later the continuation of the Second World War219 • Their

initial jurisdiction extended over aIl offences cornmitted

under the conditions of the "Reichstag Fire Decree" and the

"Decree to Protect the Government of the National Socialist

Revolution from Treacherous Attacks" of 21 March 1933. Its

judgments could nct be appealed22o • The jurisdiction of these

courts was defined by a series of legislative enactments

dealing with political offences. These courts were

responsible for adjudicating acts of poli tical violence,

which were subject to up to fifteen years or life

imprisonment, or the death penalty 221. Their jurisdiction

over political offences222 was widely extended by the "Law of

20 December 1934 against Insidious Attacks upon the State

and Party and for the Protection of the Party Uniform".

Anyone who made a false statement offending the welfare of

the national government and the esteem in which it was held,

the political leadership, or the NSDAP or any of its

affiliated organisations, was subject to imprisonrnent

218 "Verordnung der Reichsregierung über die Bildung von
Sondergerichten. Vom 21. Marz 1933", Reichsgesetzblatt l
1933, pp.l36-137.

219 Trials of War Criminals, p.lS.

220 "Verordnung der Reichsregierung über die Bildung von
Sondergerichten" , 21 March 1933, Reichsgesetzblatt l 1933,
pp.136-137.

221 "Gesetz zur Abwehr politische Gewalttaten. Vom 4. April
1933", Reichsgesetzblatt l 1933, p.162.

222 460/533, Wiesbaden. 3234 IV a/4 877/43. Betrifft:
Entlastung der Sondergerichte. 5 July 1943.
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ranging from three months to two years223 . Instigating revoIt

or arousing alarm or terror among the population, or causing

difficulties for the Reich abroad would be penalised with

imprisonment ranging from three years to life, or the death

penalty in exceptional c~ses224. Their jurisdiction in

dealing with political offences was extended by the "Law for

the Guarantee of Peace Based on Law" of 13 October 1933,

which prescribed the death penalty, or imprisonment for up

to fifteen years or for life for anyone who either attempted

to kill or sanctioned killing a judge, public prosecutor,

police authority, or any other state official out of

poli tical motives 225 •

Their jurisdiction was later extended to criminal as

weIl as political offences by the ordinance of 20 November

1938. These courts were authorised to deal with any act that

the public prosecutor believed aroused the public, or if the

gravity or baseness of the crime called for immediate

prosecution by the Sondergerichte. These cases were removed

from the jurisdiction of the Schwurgerichte (Landgerichte

with a jury) and the Amtsgerichte226 • Hence, the

administration of justice on the basis of "healthy popular

emotions" in criminal cases was extended, and consequently

further undermined the function of the ordinary law courts.

223 Art. 1, "Gesetz gegen heimtückliche Angriffe auf Staat
und Partei und zum Schutz der Parteiuniformen. Vom 20.
Dezember 1934", Reichsgesetzblatt l 1934, pp.1269.

224 Art. 3 (2), "Gesetz gegen heimtückliche Angriffe auf Staat
und Partei und zum Schutz der Parteiuniformen. Vom 20.
Dezember 1934", Reichsgesetzblatt l 1934, pp.1270.

225 "Gesetz zur Gewâhrleistung des Rechtsfriedens. Vorn 13.
Oktober 1933", Reichsgesetzblatt l 1933, pp.723-724.

226 "Verordnung über die Erweiterung der zustandigkeit der
Sondergerichte. Vom 20. November 1938", Reichsgesetzblatt l
1938, p.1632.
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After the beginning of the Second World War, these courts

could be established in every Landgericht district, and

assumed jurisdiction. over aIl cases that were presumed to

seriously endanger public order and security 227. The Reich

Minister of Justice Otto Thierack explained that these

courts were initially established at this time with

jurisdiction over such cases to serve as "sharp weapons of

the state leadership (Staatsführung) for sentencing

political crirninal offences" or "'summary courts-martial of

the home front' "228. Upon the beginning of the Second World

W~r, their jurisdiction was extended through the ordinances

of 1 September 1939229 and 5 December 1939230 • An ordinance of

21 February 1940 extended their jurisdiction in dealing with

aIl offences that the prosecuting 3.uthorities considered

necessary for immediate adjudication by these courts. The

decision was based on acts that were severe or

reprehensible i aroused popular indignation; endangered

public order and securitYi or contravened the enactments

relating to the implementation of the Four Year Plan231 • The

227 Section 3, Art. 18, Art. 19, "Verordnung über MaBnahmen
auf dern Gebiete der Gerichtsverfassung und der Rechtspflege.
Vorn 1. September 1939", Reichsgesetzblatt l 1939, pp.1659,
1660.

2~ 460/533, Wiesbaden. 3234 IV a/4 877/43. Betrifft:
Entlastung der Sondergerichte. 5 July 1943.

229 Art. 4, "Verordnung über auBerordentliche
RundfunkmaBnahmen. Vorn 1. September 1939", Reichsgesetzblatt
l 1939, p.1683; Section l, Art. 19, Art. 20(1), "Verordnung
über MaBnahrnen auf dern Gebiete der Gerichtsverfassung und
der Rechtspflege. Vorn 1. September 1939", Reichsgesetzblatt
l 1939, p.1660.

230 Art. 3 , "Verordnung gegen Gewal tverbrecher. Vorn 5 .
Dezember 1939", Reichsgesetzblatt l 1939, p.2378.

(

231 Art. 14,
Strafgerichte,

"Verordnung über die
die Sondergerichte und
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wartime ordinances extended the jurisdiction of the

Sonderichte with the power of imposing the death sentence in

additional offences. These offences included: intentionally

circulating news from foreign radio broadcasts that

endangered the defence effort232 ; civilians plundering

evacuated buildings and areas233 ; aIl violent crimes, and

armed assaults and threats234 • The increasing number of death

sentences, especially after the beginning of the war,

indicated the severity with which the law was applied. The

number of death sentences passed by aIl law courts were as
follows 235 :

1933-1939: 664

1940: 250

1941: 1292

1942: 3641

1943: 5336

1944: 4264

Strafverfahrensrechtliche Vorschriften. Vorn 21.
1940", Reichsgesetzblatt l 1940, p.405.

Februar

232 The penalty for listening to foreign radio broadcasts
would be a term of imprisonment (Art. 1). Circulating news
of the these broadcasts would also be penalised with
imprisonment, unless the case was considered particularly
serious (Art. 2) . "Verordnung über auBerordentliche
RundfunkmaBnahmen. Vorn 1. 9.1939 11

, Reichsgesetzblatt l 1939
p.1683.

233 Art. 1 (2) , "Verordnung gegen
Reichsgesetzblatt I 1939, p.1679.

Volksschadlinge" ,

(

234 "Verordnung gegen Gewal tverbrecher . Vorn 5 . Dezember
1939 11

, Reichsgesetzblatt l 1939, p.2378.

235 Gruchmann, "Rechtssystem und nationalsozialistische
Justizpolitik", p.100.
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These courts were able to function flexibly and

rapidly, not being required to conduct a pre-trial

investigation or to open a trial by determining that the

charges introduced by the prosecution were justifiable. The

extent of the evidence to be considered was to be decided by

the court itself236 , and the defence attorneys could not

question the proof of the charges. Verdicts were enforceable

irnmediately, and there was no right of appeal237 • The

characteristics of the Sondergerichte thus violated the

legal principle of the due process of the law, and fulfilled

the desire of the National Socialist authorities for

pronouncing harsh sentences rapidly. In practice, this

signified intimidating the public through arbitrary

psychological terror, operating like the courts of the

Inquisition238 • The number of these courts was greatly

increased as the workload of these courts increased an

extraordinary extent during the war, as their jurisdiction

extended over aIl significant criminal cases. The sentencing

by the Sondergerichte had a strong deterrent effect during

the first years of their operation since their rapid and

severe sentencing was feared. As a result, the emphasis on

the administration of criminal justice was transferred from

the ordinary law courts (Amtsgerichte and Landgerichte) to

the Sondergerichte in the course of their development, to

the extent that they became considered a special part of the

administration of criminal justice, and the ordinary

criminal courts correspondingly lost their significance to a

great extent as the jurisdiction of the Sondergerichte was

236 Cases to he
organisation were
public prosecutor.

presented before the ordinary judicial
initially handled by the office of the

(

237 Müller, Hitler's Justice, p.l53.

238 Werner Johe, Die gleichgeschaltete Justiz, p.lO?
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extended. Sorne criminal courts had hardIy any work, while

the Sondergerichte we~e constantly excessively burdened with

cases that threatened to slow down the rate of adjudication.

The initial deterrent effect of the Sondergerichte thereby

became diluted as they were responsible for hearing

relatively insignificant minor offences, such as illegal

animal slaughter or illegal fishing by foreigners, etc .. The

extension of their jurisdiction and the increase in the

number of these courts resulted in various difficulties.

Mqny of their judgments were not uniformly consistent. For

example, a case of theft of weaving materials was considered

an act offensive to the nation (Volksschadlingstat) was

sentenced with four years in prison, while a very similar

case heard by another chamber at the same Sondergericht was

sentenced with eight months imprisonment. Many judges who

were drawn from the ordinary law courts to serve in the

Sondergerichte lacked the suitable qualifications

especially political qualifications that their judges

possessed during the early years of their operation. A great

number of the judges serving with a Sondergericht by July

1943 were never members of the NSDAP. In addition to the

types of cases that were to be heard by these courts, the

one essential difference in contrast to the ordinary

administration of criminal justice was that there was no

right to appeal their decisionsD9 •

The primary purpose of the National Socialist

extraordinary courts was to apply the law in cases in which

the state had a direct interest, rather than actually

administer justice. The former principles of justice were

suspended in their adjudication of political offences that

were removed from the jurisdiction of the ordinary courts

that were not completely entrusted with this function. The

239 460/533, Wiesbaden. 3234 IV a/4 877/43. Betrifft:
Entlastung der Sondergerichte. 5 July 1943.
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extraordinary courts represented how the National Socialist

regime intended justi~e to be administered according to the

unwritten law of National Socialist justice - aIl real or

apparent opposition to the National Socialist regime was not

be tolerated. Any resistance was considered a political

offence that contravened the National Socialist conception

of justice, by which aIl individuals who contravened the

demands of the regime were subject to prosecution.

Conclusion

The National Socialist regime reorganised the political

order and the administration of justice in order to bring

society under its complete control. As a consequence, the

precepts of the rule of law were relinquished to serve this

purpose. The purpose of the law in National Socialist

Germany was re-defined in accordance with the conceptions of

the regime, and was used to advance the demands of the

regirne, rather than the common interests of state and

society. Justice according to the rule of law in a liberal­

democratic society is based on the relative objectivity of

existing laws that are to govern a society of individuals

equally, and protect their interests as weIl as those of the

state. This notion of the rule of law contradicted the

ideology of the National Socialist regime, which re-defined

the society of National Socialist Germany as a national

community that was united by virtue of Il race Il , and the

common interests of the individuals in this national

community were expressed through the will of the political

leadership of the regime. Hence, the application of the law

was to be directed toward the interests of the regirne, while

the interests of individuals were secondary to this purpose.

The principal purpose of National Socialist justice was to

bring pressure to bear upon society·to ensure its conformity

to the regime. As a result of such intimidation, individuals
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the duty of suppressing opposition to the regime24o . Jurists

who were engaged in the administration of justice at the

time of the National Socialist takeover, and the subsequent

jurists who entered into its service were compelled to

function in accordance with the demands of the regime and

its conception of the law.

Whether jurists had any actual commitrnent to the

National Socialist regime depended on the individual. There

were few jurists who were members of the NSDAP or its

affiliated organisations before 1933. Of the 7000 judges in

Prussia for example, only 30 were members of the NSDAP

before January 1933 241 . On the other band, the changed

political situation led ta a dramatic increase within a

short period of time. Over fifty-four percent of judges and

prosecutors were members of the NSDAP by 1938, and over

ninety-percent by 1945242 . It is to be considered whether

they genuinely accepted the precepts of National Socialism

or were merely safeguarding their interests by joining the

NSDAP. Individuals who were employed in the civil service

were never officially required to become members of the
NSDAp243, and membership in the NSDAP or one of i ts

affiliated organisations was not a prerequisite for joining

the civil service until after 28 February 1939244 •

Individuals who joined the NSDAP could thus have been

240 Ibid., p. 345.

241 Hans Wrobel, Verurteilt zur Demokratie, p.8.

242 Ibid., p. 20 .

243 501/1199, Wiesbaden. Office of the Military Government
for Germany (Denazification) HIT/lj, APO 633. Subject:
"Criteria for Membership in the NSDAP", 24 January 1947.

(

244 Art. 2, "Verordnung üb~r

Laufbahnen der deutsche Beamten.
Reichsgesetzblatt l 1939, p.3?1.
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prompted by opportunism245 rather than the outright force.

Joining the NSDAP also followed personal considerations,

such as being dependent upon financial or professional

considerations in the interest of acquiring employment or

promotion246 , as weIl as merely maintaining one's livelihood

by allaying suspicion of disloyalty to the state. There were

also other factors that brought pressure to bear upon the

judiciary ta demonstrate layaIty to the regime, whether or

not membership in the NSDAP could be considered an accurate

indication of political allegiance. Terror and self­

preservation hindered open opposition to the regirne.

Resistance and the potential to stage a putsch required

organisation and instruments of power, which were held by

the military rather than the judiciary247. Resistance by the

judiciary against the state was therefore limited to actions

within the administration of justice.

It has been argued that most judges preserved their

independence even though they were mernbers of the NSDAP, and

many judgments demonstrated that they followed their

conscience through passive resistance in the dispensation of

justice248 . No evidence has been uncovered of judges who were

imprisoned in a concentration camp on account of their

sentencing, or of any sirnilar case that affected public

prosecutors249 . However, judges were forcibly transferred ta

new duties for not having sentenced according to the spirit

245 501/1199, Wiesbaden. Office of the Military Government
for Germany (Denazification) HIT/Ij, APO 633. Subject:
rlCriteria for Membership in the NSDAP", 24 January 1947.

246 Schorn, Der Richter im Dritten Reich, p.41.

247 Wrobel, Verurteilt zur Demokratie, p.79.

248 Schorn, Der Richter im Dritten Reich, p.40.

( 249 Wrobel, Verurteilt zur Demokratie, p. 79.
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of National Socialism2so • There were many lawyers who were

determined to preserve the law in the face of the injustice

of the regime251 , as weIl as judges who resisted the regime

at great personal risk252 • It cannot be surmised that aIl

criminal court judges were "National Socialist 'blood

judges' "253. Since the body of law was permeated rather than

completely recast with National Socialist conceptions,

everyday court business continued to carry on along with the

political interference in the administration of justice,

such as in trivial criminal cases and in wide areas of civil

law. The worst examples of the National Socialist

administration of justice cases of excessively severe

sentences that made a mockery of justice, such as those

passed by the Volksgerichtshof - were represented by the so­

called "political" cases. Judges had to apply the law, and

in sorne cases interpreted the law restrictively in order to

avoid passing unjust sentences, or at least mitigate the

severity 254. Instances of what the authorities considered

overly mild judgments took place in both the the

Sondergerichte as weIl as the ordinary criminal courts255 • On

the other hand, it cannot be denied that judges and

prosecutors exercised a dangerous authority over defendants

in view of the draconian sentences that were imposed during

250 Wagner and Weinkauff, Die Deutsche Justiz und der
Nationalsozialismus, p.233.

251 Güstrow, Todlicher Alltag, p.14.

252 Ingo Müller, Hitler's Justice, p.192.

253 Gruchrnann, "Rechtssystem und nationalsozialistische
Justizpolitik", p.lOl.

254 Ibid.

255 Wagner and Weinkauff, Die Deutsche Justiz und der
Nationalsozialismus, p.36S.
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the National Socialist regime~6. The administration of

criminal justice in spheres of National Socialist policy

terrorised the population through alarmingly harsh sentences

that were imposed with increasingly barbarie severity during

the Second World War2S7 •

Whether or not German jurists, either quantitatively as

a whole or qualitatively individually, could be considered

implicated with the National Socialist regime was ta be

determined after the end of the Second World War, when the

administration of justice was to be reconstructed with

ju.rists who could be entrusted with resuming their

functions. The collapse of the National Socialist regime and

its institutions opened the questions of how the effects of

the "synchronisation", or "nazification", of the

administration of justice were to be eliminated, and the

elements of the Rechtsstaat were to be restored. The

reconstruction of the Rechtsstaat entailed the tasks of

restoring the judicial institutions that were in place prior

to the establishment of the National Socialist regime, and

the more complex matter of staffing the postwar

administration of justice.

256 Ibid., p. 364.

257 Ibid., p.175.
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Planning for Military Government and the Postwar

Restoration of Justice

Xntroduction

Planning for the restoration of justice in postwar

Germany began during the Second World War. This took place.

in the context of the Allied war aim of destroying the

National Socialist regime. Political representatives of

Allied governments and Allied military planning staffs

drafted plans and policies for the reconstruction of postwar

Germany. US planning for the postwar Gerrnany took place in

US government departments that prepared political policy,

while military civil affairs personnel drafted plans for the

nonrnilitary aspects of the administration of terri tories

that would be occupied by Allied military forces. The main

principles guiding the planning of policy for the

reconstruction of justice in Germany included: abolishing

the NSDAP, eradicating National Socialist legislation,

removing National Socialists from the judicial organisation,

and restoring the administration of justice that was in

place before the National Socialist regime was established.

The political objectives and military civil affairs plans

for the reconstruction of Gerrnany that were drafted during

the Second World War later formed the basis of policies that

were to be implemented during the postwar Allied military

occupation.

Politieal Planning for Postwar Ge~Y

Political planning for the postwar occupation of

Germany during the Second World War took place wi thin and

between the governments of the llBig Three" Allied nations ­

the United States, the United Kingdom and the Soviet Union.

Their leaders and the foreign ministers of the three major

Allies discussed postwar political planning for Germany
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while they met ta discuss the coordination of military

strategy. The first concrete progress on the question of

planning for postwar Germany took place at the Moscow

Conference of Foreign Ministers (18 October - 1 November

1943). On 23 October 1943, the US Secretary of State Cordell

Hull presented policy proposaIs for discussion in a draft

memorandum produced by the US State Department entitled "The

Political Reorganization of Germany". This memorandum

included these principal goals: empowering the United

Nations with supreme authority in GermanYi establishing an

Inter-Allied Control Commission to supervise the terms of

the surrenderi placing Germany under occupation by the

military forces of the Big Three Alliesi removing aIl Nazi

officiaIs and eliminating aIl vestiges of National

Socialism258 • Since the purpose of this meeting was to

prepare the agenda for the subsequent Teheran Conference of

the heads of state of the Big Three Allies, the foreign

ministers did not attempt to reach any formaI decisions

concerning post-surrender planning. The Foreign Ministers

only confirmed that their governments would act jointly in

matters pertaining to the defeat of Germany and its Allies

and post-surrender policymaking259 •

The discussion of this document was merely informaI.

Cordell Hull later stated before the Us Congress that

arriving at a complete and rapid understanding on matters

arising from post-hostilities planning required further

study of possible recommendations for dealing with non­

military problems relating ta the administration of enemy

territories. The most practical instrument for this task

would be an inter-goverrunental commission to advise the

(

258 Foreign Relations of the United States,
Papers, 1943, Vol. 1: General (Washington: U.S.
printing Office, 1963), pp.720-723.

259 Ibid., pp. 755-756.
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governments of the Big Three Allies260 • The combined

instrument for inter-Allied post-surrender planning for

postwar Germany was to be coordinated by the European

Advisory Commission (EAC) that was established in the Moscow

Protocol of 1 November 1943. The EAC was charged with the

task of making joint recommendations for the surrender terms

that the Allies would impose on the European Axis states,

and the control arrangements that would ensure the execution

of those terms261 • The US government would provide technical

advice to the US representative on the EAC, John G. winant,

the us Ambassador to London. The source of this advice was

the Working Security Committee (WSC)262, a subcommittee

operating within the State, War and Navy Departments that

was established on 21 December 1943, to coordinate their

views and draft instructions for Ambassador Winant by

supplying him with background studies, policy

recommendations and directives263 •

The EAC began its deliberations on 14 January 1944 and

eventually produced the general terms through which Allied

postwar objectives in Germany would be implemented. These

260 Haj 0 Holborn, American Mili tary Government: Its
Organization and Policies (Buffalo: William S. Hein, 1975),
p.22.

261 Ibid., pp. 756 -757 .

262 See Harley Notter, Postwar Foreign Policy Preparation:
1939-1945 (Westport: Greenwood Press, 1975), pp.69, 96, 124­
133 passim for the development of the various U. s. State
Department postwar policy planning committees.

263 Philip E. Mosely, "The Occupation of Germany: New Light
on How the Zones were Drawn", Foreign Affairs Vol. 28 (July
1950) , pp. 583-585; Edwin J. Hayward, "Coordination of
Military and Civil Affairs Planning", Annals of the American
Academy of Political and Social Science, Vol. 267, (1950),
pp.24-25.
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terms were set forth in three key documents. On 25 July

1944, the EAC adopted a draft instrument for the terms of

the unconditional surrender of Germany264. On 14 November

1944, the EAC set forth further agreements for the

implementation of these terms. Germany and Berlin were to be

divided into occupation zones allocated to the US, the UR,

and the Soviet Union265 . Suprerne authority would be exercised

through the Allied control machinery composed of

representatives of these three occupation powers Il acting

jointly in matters affecting Germany as a whole" 266 , and upon

instructions from their governments in their respective

zones of occupation267 . These documents provided the terms

that later formed the basis of the Allied military

occupation of Germany, but Allied policies that were to be

carried out during the occupation were not yet established.

Although the EAC formulated plans for the problems

immediately arising from the surrender that required the

most urgent consideration, it did not reach any agreement on

specifie policies that would be carried into effect through

the Allied administration of Germany268. For example, the WSC

issued a memorandum ta Ambassador Winant on 16 September

1944 that set forth general military and political policies

to be implemented during the Allied occupation of Germany.

In the sphere of justice: the key laws and decrees that

established the political structure of National Socialism

264 Foreign Relations of the United States, Diplomatie
Papers: The Conferences of Malta and Yalta (Washington: u.s.
Government Printing Office, 1965), pp.113-118.

265 Ibid., pp. 118-123 .

266 Ibid., p.124.

267 Ibid.

268 Holborn, American Military Government, p.44.
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and the implementation of its ideology and objectives were

to be abolishedi the Supreme Allied Authority was to suspend

aIl discriminatory German laws and would take action to

annul such laws i extraordinary National Socialist courts

were to be abolished; National Socialist personnel were to

be rernoved from the German administration of justice, which

was to be restored to operation as rapidly as possible269 •

However, the agreements on the surrender terms, the zones of

occupation and control rnachinery were to be concluded before

this memorandum could be discussed by the EAC27D. Al though

Ambassador Winant and his staff produced several policy

directives dealing with substantive issues concerning the

occupation and the military government in postwar Gerrnany271,

the EAC was not responsible for forrnulating such policy

since its purpose was to draft plans, rather than function

as an intergovernmental decision-making body 272. The WSC

received papers from Ambassador Winant dealing with major

postwar policy questions, but discussion in the US

government on the substance of these policy recommendations

was delayed until August 1944273 • The political planning

organisation for relaying US government plans to the

international level and inter-Allied postwar planning was in

269 Foreign Relations of the United States: The Conference at
Quebec, 1944 (Washington D.C.: U.S. Government Printing
Office, 1971), pp.77-80.

270 Ibid., p. 77.

271 Paul J. Hammond, "Directives for the Occupation of
Germany: The Washington Controversy", American Civil­
Milita~ Decisions (Birmingham: University of Alabama Press,
1963), ed. Harold Stein, p.339.

272 Holborn, American Milita~ Government, p.26.

273 Hammond, "Directives for the Occupation of Germany",
pp . 3 57 - 3 58 , 340 .
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place by late 1943, while the policy-making rather than

planning machinery was established thereafter. There was

also a lack of systematic coordination between the

development of foreign policy and military planning274 • While

planning at the governmental level formulated political

policies for postwar Germany, military planners drafted

instructions for dealing with civil affairs during the

occupation of Germany.

Military Planning for the Postwar Occupation of Germany

The office of the Chief of Staff to the Allied Supreme

Commander (COSSAC) organised the initial military planning

for the postwar occupation cf Germany. A Posthostili ties

Planning Section was formed under COSSAC to determine the

responsibilities of the Commander-in-Chief during the

interval between the end of hostilities and the institution

of the civil administration in the occupied areas. Planning

for post-hostilities civil affairs functions in the occupied

terri tories that had begun under COSSAC was absorbed into

the newly-organised Supreme Headquarters, Allied

Expeditionary Force (SHAEF) - the combined British-American

military operations command staff that superseded COSSAC in

January 1944275 • Military civil affairs planners drafted

studies concerning the occupation of Germany without

214 Ra.y S. Cline, United States Army in World War II; The War
Department; Washington Command Post: The Operations Division
(Washington D.C.: Office of the Chief of Military History,
Department of the Army, 1951), p.325i U.S. Army, European
Command, Historical Division, Planning for the Occupation of
Germany (Frankfurt-am-Main: Office of the Chief Historian,
1947), pp.32-33.

275 Oliver J. Frederiksen, The American Military Occupation
of Germany: 1945-1953, (Historical Division Headquarters,
u.s. Army, Europe, 1953), p.1
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coordination with governmental agencies in the US and the UK

that were charged with the same function276 • Whereas Allied

political planning for postwar Germany at this tirne was

undertaken by the EAC277 , rnilitary planning for civil affairs

was charged to a "German Country Unit" that was established

in March 1944 as a "Special Staff" subsidiary of the SHAEF

(G-5) Civil Affairs Division278 • Since instructions regarding

policies to he applied in occupied Germany were not

dispatched from the political policymakers to the military

planning authorities, the German Country Unit took

precedence in the planning for the non-military aspects of

the occupation of Germany279. This unit produced a Handbook

for Military Government in Germany: Prior to Defeat or

Surrender, published in its final draft in Decerober 194428°.
This Handbook was to serve as a comprehensive rnilitary

276 Forrest C. Pogue, United States Army in World War II: The
European Thea ter of Opera tions: The Supreme Command
(Washington D.C.: Office of the Chief of Military History,
Department of the Army, 1954), p.339.

277 Harold Zink, The United States in Germany: 1944-1955 (New
York: Van Nostrand, 1957), p.21.

278 F. S. V. Donnison, civil Affairs and Mili tary Government:
North-West Europe, 1944-1946 (London: Her Majesty's
Stationery Office, 1961), pp.8-15 passim.

279 zink, The United States in Gerrnany: 1944-1955, p.20.

280 There was a total of six editions of the Handbook amid
controversy regarding the severity of denazification
procedures, particularly President Roosevelt's intervention
and insistence that the provisions of the Handbook were too
lenient. Jill Jones, "Eradicating Nazism from the British
Zone of Gerrnany: Early Policy and Practice", German History
Vol. 8 (1990), p.1S3.
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government manual for Germany by providing advice and

direction to the civil affairs uni ts281 .

Civil affairs planning for the occupation of Germany

became increasingly pressing at this time, since the plans

and organisation for the military government of Germany were

to be completed before D-Day in order for the military

government personnel to become familiar with their

mission282 . General Eisenhower, the Supreme Commander of

SHAEF, therefore requested the preparation of guidance for

civil affairs planning. The Combined Civil Affairs Division

(CCAD), a civil affairs planning subcommittee of the U.K.-US

Combined Chiefs of Staff (CCS)283, formulated a directive for

military government administration during the pre-surrender

period entitled "Combined Directive for Military Government

in Germany Prior ta Defeat or Surrender ", or CCS 551 284 • This

directive was dispatched to General Eisenhower by the CCS on

28 April 1944 while combined Allied military government

policies prier to the surrender of Germany had not been

forwarded from the EAC or G-5 of SHAEF285. CCS 551 addressed

the general conditions of military government administration

assuming supreme authority in Germany occupied by SHAEF

forces. The SHAEF Commander was to be vested with supreme

legislative, executive and judicial authority in aIl

occupied territories, and was charged with three main tasks

281 Earl F . Ziemke, The U. S. Army in the Occupa tion of
Germany: 1944-1946 (Washington D.C.: Center of Military
History, United States Army, 1975), pp.80-a1.

282 Helborn, American Military Government, p. 33.

283 Pogue, The European Theater of Operations; The Supreme
Command, pp.7?, 80.

284 Ibid., p.347.

285 Holborn, American Military Government, pp. 33, 135-139.
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while serving in this capacity: 1) abolishing the NSDAP and

its affiliated organisations; 2) eliminating National

Socialist laws and courts from the German administration of

justice; 3) ensuring that no National Socialist of

importance or member of the German General Staff was either

retained in or appointed to any position of authority 286.

These objectives represented the essence of military

government denazification planning287 • This directive also

provided guidance on the administration of justice in

Allied-occupied Germany. The SHAEF commander was authorised

to. establish military courts to rnaintain law and order in

the occupied territories. These courts would be established

in accordance with appropriate regulations concerning their

jurisdiction. National Socialist personnel would be rernoved

from the German courts. The functions of the German courts

would he suspended until they could be re-opened under pre­

determined regulations and measures for their supervision

and control were introduced. Extraordinary National

Socialist courts were to be abolished perrnanently along with

National Socialist laws288 • While ces 551 defined military

government policy, definitive guidance for the application

of military government legal functions were outlined in

military government manuals: the Handbook for Military

Government, and the Technical Manual for Legal and Prison

Officers.

The Handbook for Military Government in Germany

provided instructions for various military government

operations that would be undertaken upon the occupation of

German territory by SHAEF forces prior to Gerrnany's

surrender or defeat. Measures pertaining to legal objectives

286 Donnison, Civil Affairs and Military Governmen t, North­
West Europe, p.359.

287 Holborn, American Military Governrnent, pp.36-37.

288 Ibid., pp.136-137.
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included general instructions for the eradication of

National Socialist influences from the German administration

of justice, the restoration of law and order, and

safeguarding the interests of the Allied forces and the

United Nations289 • The terms in the Handbook regarding the

staffing of German institutions called for the removal of

aIl active National Socialists or sympathisers, or any

individual deemed likely to oppose Allied interests and

principles from government or civil service offices without

exceptions for administrative convenience or expediency.

They were to be substituted with non-National Socialists, or

military government personnel as a temporary measure if

suitable German personnel could not be found. German public

officiaIs who belonged to National Socialist organisations

were to be automatically removed from office. AlI reinstated

German personnel would be screened through questionnaires

(Fragebogen) providing detailed and specifie information

concerning their participation in the activities of the

NSDAP or its affiliated organisations, which would be

verified by other sources of information such as military

government counter-intelligence, NSDAP and police records,

and informers290 •

The purposes of the military government were to be

proclairned through military governrnent legislation. German

legislation containing NSDAP doctrines were to be abolished,

while German laws that would not conflict with military

government policies and legislation would be maintained291 •

This Handbeok provided the military government with the

initial proclamation, laws and ordinances that were te be

289 Handbook for Mili tary Government in Germany: Prier te
Defeat or Surrender (Office of the Chief of Staff: Supreme
Headquarters, Allied Expeditionary Force, December 1944),
para. 562.

290 Ibid., para. 287.

291 Ibid., para. 78.
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promulgated by the SHAEF military commanders upon the

occupation of any area. The legislative measures dealing

with the administration of justice in SHAEF-occupied Germany

included SHAEF Military Government Proclamation No.1 on

"Establishment of Military Government ll ; SHAEF Military

Government Law No.1 on IlAbrogation of Nazi Law"; SHAEF

Military Government Law No.2 on "German Courts"; SHAEF

Military Government Law No. 6 on "Dispensation by Act of

Military Government with Necessity of Compliance with German

Law"; SHAEF Military Government Ordinance No.l on "Crimes

and Offences"; SHAEF Military Government Ordinance No.2 on

"MiJ..itary Government Courts "292.

Military government courts would be established as saon

as was practicable ta enforce military government

legislation and to protect the interests of the Allied

forces and the United Nations293 • The German courts would be

suspended upon the occupation of enemy territory. The

judicial organisation in this territory was to be

reorganised as saon as possible upon the establishment of

the rnilitary government in the area294 • German courts would

be re-opened at the discretion of Army Group Commanders, and

would be subject ta military governrnent regulation,

supervision and contro1295 • The military government was to

exercise the following powers over the German judicial

organisation: 1) the power to dismiss any German judge; 2)

the right· to attend any court session; 3) the power ta

review the decisions of the German courts; 4) the power ta

nullify, suspend or rnodify sentences rendered by these

courts; 5) the power to assume jurisdiction over any class

292 Ibid. , paras. 81, 145.

293 Ibid. , paras. 82, 86.

294 Ibid. , para. 542.

( 295 Ibid. , para. 84.
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of cases or particular cases for the military government

courts296 • AlI National Socialist special courts, such as the

People' s Court, would. be abolished297 •

This Handbook was supplemented by the SHAEF Technical

Manual for Legal and Prison Officers. Whereas the Handbook

was to provide information and guidance for military

government detachments in SHAEF-occupied Germany, these

technical manuals were to be used by specialist officers298 •

The Technical Manual restated the principles set in the

Handbook, provided terms for the procedures of the conduct

of. trials in the military government courts in occupied

Germany, and directions for re-opening German courts299 • This

Manual set forth policies for the denazification of justice,

such as preventing the application of discriminatory laws

and reorganising the German administration of justice to

eliminate National Socialist elements and doctrines.

Legislation was to be enacted by the SHAEF in occupied

Germany for the implementation of these measures, which

would in turn be promulgated by the SHAEF Army Group

commanders3OO • AlI German courts in the occupied terri tories

196 Ibid., para. 543.

297 Ibid., para. 85.

298 Ibid., paras. 1, 3.

Handbook,
to Legal
Gerrnany:

Supreme

299 Document II''Chapter V, Legal, from German
Document XII "Military Government Instructions
Officers and M.G.O' Sil, Military Government,
Technical Manual for Legal and Prison Officers
Headquarters, Allied Expeditionary Force, G-5, 1944.

300 Document
Commanderts
clauses 1,2,

l "Military Government Germany, Supreme
Area of Control, Legal and Prison Policy",
Technical Manual for Legal and Prison Officers.
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were to be closed, and all National Socialist personnel were

to be eliminated from the administration of justice.

Military courts were to be established in the occupied

territory as soon as would be practicable in order to

maintain order and the security of the Allied forces.

National Socialist courts would be abolished, and aIl other

German courts would be closed. The German courts would

remain closed until the military government secured judicial

personnel who could be relied upon to administer justice

without National Socialist principles and doctrines, in

conformity with the objectives of the military government.

Jurisdiction over cases affecting the interests of the

military government would be withdrawn from the German

courts and assumed by the military government courts 301 •

These Handbooks for use by the SHAEF military

government detachments in occupied Germany outlined military

government policy and functions, while the long-term Allied

political policy for postwar Germany remained forthcoming.

The military government detachments were to establish "an

adequate system for the administration of justice" in the

terri tories under SHAEF control as the occupation progressed

on the basis of this SHAEF Directive, and the two Handbooks.

This system was to provide for the promulgation of military

government legislation (proclamations, ordinances, etc.),

and the establishment and operation of military government

courts. Effective control over the German courts was to be

established through the presidents and prosecutors of the

German regional appeals courts (Landgerichte). The effective

control of the German administration of justice by the Reich

Minister of Justice in Berlin would be progressively

301 Document l, clauses 2, 3, 6, 7, 8 , Technical Manual for
Legal and Prison Officers,
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terminated in proportion ta the territories occupied by

SHAEF troops302.

The provisions contained in these Handbooks were

implemented during the Allied invasion of western Germany.

The administration of justice in the terri tories occupied by

the Allied forces was established by the military government

detachments that began to operate in western Germany,

following the SHAEF tactical forces advancing into

Germany303. SHAEF forces under General Eisenhower 1 s command

entered western Germany in September 1944. General

Ei$enhower issued an interim directive to the 21st and 12th

Army Groups on 10 September 1944 ordering Field Marshal

Montgomery and General Bradley to establish military

government as soon as they had occupied German territory,

and empowering army group commanders to enforce the terms of

surrender, take the necessary steps to establish order, and

eliminate traces of National Socialism3~. Military planning

for the occupation Germany prevailed until Allied political

policy on postwar Germany was established in 1945.

The Establishment of the Allied Occupation Objectives

The initial occupation directives were supplemented by

policy deliberations at the international level305 . Whereas

the &AC documents laid the basis for the Allied military

302 Z45F 11/3-1/24 RG 260 OMGUS,
Administration of Justice. 1945/3.

Koblenz. Annex XV

(

303 Joseph R. Starr, U. S. Mil i tary Governmen t in Gerrnany:
Operations during the Rhineland Campaign (Karlsruhe: u. s.
Army Historical Division, European Command, 1950), p.3.

304 Pogue, Supreme Command, p . 356 .

30S Harnmand, "Directives for the Occupation of Germany" ,
pp.376-377.
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occupation of postwar Germany, questions concerning Allied

objectives for the occupation remained unresolved. The

political leaders of the Big Three Allies set forth the

basis for the postwar occupation of Germany at the Yalta

Conference (3-11 February 1945). They agreed ta the

surrender plans for Gerrnany formulated by the EAC, and

proclaimed the broad postwar aims of disarmament,

demilitarisation and denazification. These aims were to be

implemented by the Allied military government of four

occupation powers. They were to be represented in an Allied

Control Council coordinating uniform policies for Germany as

a whole. Germany would be partitioned into separate zones of

occupation, which would be governed by the military

governrnents of the Big Three Allies and of France30G •

Representatives of the US War, Navy, State and Treasury

Departments, and the Foreign Economie Administrator, which

composed the InformaI Policy Cornmittee on Germany307, set

forth policy instructions for the military government in the

US occupation zone. This committee held its first meeting on

15 April 1945 and prepared a summary of US policy for

Gerrnany in the initial post-defeat period. The corcunittee

drafted a summary of policies regarding the military

government of Germany, which served as the basis for a

directive to the Commander in Chief of the United States

Forces of Occupation. This directive, JCS 1067, was

completed on 26 April and sent to the US Joint Chiefs of

Staff (JCS), and was then sent to the Commander in Chief, US

Forces in Gerrnany, General Eisenhower, to provide guidance

306 Foreign Relations of the United States: The Conferences
at Malta and Yalta, pp.968-975.

307 Holborn, American Military Government, pp.41-42.
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for the US military government30S • This directive was to

succeed CCS 551 as a policy statement in providing guidance

for the US military governor in occupied Germany and the

military government civil affairs operations in the occupied

territories, addressing short-term objectives of a military

nature immediately following the surrender until long-term

policies were determined309 • It remained the basic policy

directive for the US military government until common Allied

policies were established for Germany as a whole310 • General

Eisenhower was ordered to dissolve the NSDAP and its

affiliated organisations and institutions, and to abrogate

all laws, decrees and regulations purporting to establish

the political structure of National Socialist regime. AlI

members of the NSDAP who had been more than nominal

participants in its activities, aIl active supporters of

National Socialism and militarisrn, and aIl individuals

considered hostile to the Allied occupation were to be

removed and excluded from public office and positions of

importance in quasi-public and private enterprises that had

been under the direction of the state, the NSDAP, or its

affiliated organisations. They were not be retained in

office in the interest of administrative necessity,

expediency or convenience311 • AlI extraordinary courts such

30S Velma Hastings Cassidy, "American Policy in Occupied
Areas" , Department of State Bulletin, vol.l5 (1946), pp.291­
292.

309 Hammond, "Directives for the Occupation of Germany",
pp.328, 362, 372, 390.

310 Leonhard Krieger, "The Inter-Regnum in Germany:
August 1945", Political Science Quarterly, vol.64
p.517.

March­
(1949) ,

(

311 "Military Government of Germany: Directive to the
Commander in Chief of the United States Forces of Occupation
Regarding the Military Government of Germany", Department of
State Bulletin, vol.13 (21 October 1945): 598-599.
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as the Volksgerichthof and the Sondergerichte were to be

abolished immediately, while aIl German criminal, civil and

administrative courts would be closed until aIl vestiges of

National Socialism and National Socialist personnel were

eliminated312 •

The Second World War in Europe ended with the

unconditional military surrender of National Socialist

Germany on 7 May 1945313 • This military surrender instrument

was followed by the "Berlin Declarations" of 5 June 1945

that proclaimed the military and political surrender of

Germany. The 5 June Declarations established the structure

of a joint Allied military government administration in

Germany, which included the forces under SHAEF command and

those of the Soviet Union. The Allied military government

superseded the German government through the uncondi tional

surrender, and Allied control machinery was to remain the

provisional political and administrative structure of

Germany for the duration of the occupation. The first

declaration proclaimed that the four occupation powers

assumed supreme authori ty in Germany, and presented the

terms of the unconditional surrender. In summary, Germany's

resources were to be subordinated to the disposaI of the

Allied occupation authorities, and various measures would be

taken to ensure the complete disarmament, demilitarisation

and denazification of Germany 314. The second declaration

outlined the boundaries of the Aliied occupation zones in

312 Ibid., p. GOa.

313 !tAct of Military Surrender", Enactments and Approved
Papers of the Control Council and Coordinating Committee for
Year 1945 (Legal Division, Office of Military Government for
Germany (U.S.)), pp.6-7.

314 Documents on Germany: 1944-1961 (New York: Greenwood
Press, 1968), pp.12-1G.
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Germany and Berlin. Each zone would be placed under the

authority of a commander-in-chief of the respective

occupation power governing the zone. An Inter-Allied

Governing Authority consisting of the four Allied military

cornmanders in Berlin would jointly direct the administration

of Berlin315 • The third declaration defined the Allied

control machinery in Germany. In summary, the commanders-in­

chief of the four occupation zones held supreme authority in

their respective zones. Their authority was subject only to

their own governments and to an Allied Control Council. The

four commanders composed the Allied Control Council and

would act in concert in matters affecting Germany as a

whole. A Coordinating Committee, composed of the deputies of

the four commanders, was responsible for advising the

Control Council, administering the execution of its

decisions, transmitting these decisions to appropriate

German agencies, and supervising the activities of these

agencies. A Control Staff consisting of twelve separate

directorates, would function as the provisional

administration of Germany. The administration of Berlin

would be under the direct authority of an Inter-Allied

Governing Authority that would be subject ta the direction

of the Control Council. This control machinery would be

maintained for the duration of the Allied military

occupation when Germany would carry out the basic

requirements of the unconditional surrender316 • The task of

the reconstruction of justice in Germany as a whole was

charged to the Legal Directorate of the Control Council that

would prepare legislation for approval and enactment by the

Control Council or the Coordinating Committee317 • The Legal

315 Ibid., pp .18-19.

316 Ibid., pp .19-20.

317 Enactments and Approved Papers of the control Council and
Coordinating Committee 1945, vol.l, p.125.
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Directorate consisted of the Directors of the Legal

Divisions representing each of the four occupation zones,

subcommittees performing various functions, such as a

Committee on the Reopening of German Courts, and Working

Parties on the German Criminal Code and on the Repeal of

National Socialist Laws 318 •

Having announced their plans for the military

occupation and control of postwar Germany, it was necessary

for the Allies to establish the practical characteristics of

their administration319 • Allied political policy-makers set

forth the objectives of the postwar reconstruction of

Germany at the Potsdam Conference (17 July - 2 August 1945).

The Potsdam Protocol affirmed the Allied aims that were

proclaimed at the Yalta Conference, and set forth the

objectives to be implemented in postwar Germany by the

occupation powers. The US delegation at Potsdam introduced

the provisions outlined in JCS 1067, which formed the basis

of discussions on major policies at this conference. The

representatives of the Big Three Allies produced the

nproposed Agreement on the Political and Economic Principles

to Govern the Treatment of Germany in the Initial Control

Period", or the Potsdam Protocol, which outlined uniform

policy provisions for postwar Germany concerning problems

that were to be dealt with to meet the general objectives of

the postwar occupation, including political and economic

controls, disarmament, demilitarisation and denazification

to be fulfilled jointly under the supreme authority of the

318 Eli E. Nobleman, "Quadripartite Military Government
Organization and Operations in Germany", American Journal of
International Law, Vol. 41 (July 1946), pp.652-653.

(

319 Herbert
Conference
p. 52.

Feis, Between Wax and Peace:
(Princeton: Princeton University
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four occupation powers 320 • These occupation objectives were

to be implemented under the authority of the Allied Control

Council. The Allied Control Council was empowered with

enacting legislation to implement these objectives. Allied

military governments were to be established in the separate

zones of occupation. The Conunander-in-Chief of each

occupation zone would exercise supreme authority in

accordance with directives received from his own government

and implement Allied Control Council policy decisions in his

respective occupation zones 321 •

The Potsdam Protocol provided the Control Council with

a charter for its functions for the implementation of the

joint political reconstruction, supplementing the terms of

the Yalta Protocol and the Declarations of 5 June 1945322 •

Among the occupation objectives set forth in the Potsdam

Protocol were terms for the reconstruction of the

administration of justice in occupied Germany. Occupation

objectives pertaining to the denazification of Germany

included: the elimination of the NSDAP and its affiliated

organisations; dissolving National Socialist institutions;

preventing National Socialist activity and propagandai

abolishing National Socialist lawsi arresting war criminals,

National Socialist leaders as weIl as the leading officiaIs

in National Socialist organisations and insti tutions, and

bringing them to justice; removing "aIl members of the NSDAP

who had been more than nominal participants in activities323

320 Foreign Relations of the
Papers: The Conference of Berlin
1945, Vol. 2 (Washington D.C.:
Office, 1960), pp.1502-150S.

321 Ibid., pp. 775-778.

322 Ibid., p.750.

323 JCS 1067 defined "more than nominal participants" as
individuals who: 1) had held offices in the NSDAP or its
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from public, semi-public or important private positions of

responsibility and replacing them with individuals deerned

capable of assisting in the development of democratic

institutions. "324 The objective for the restoration of

justice in Germany was to re-establish the rule of law. This

included calling for the abrogation of aIl National

Socialist laws, with the additional provision that no forro

of legal discrimination would be tolerated, and for the

reconstruction of a democratic administration of justice325 •

The reconstruction of postwar Germany was to be

undertaken under the authority of the Allied Control

Council, enacting legislation for Germany as a whole for the

various tasks of the reconstruction based on the principles

set forth in the Potsdam Protocol. These four zones were in

fact treated entirely separately by the Control Council, as

if they were separate states, as their respective

administrations were the exclusive concern of the occupation

power326 • The US military government was originally organised

as the US Group, Control Council (USGCC), which absorbed the

affiliated organisations; 2) authorised or actively
participated in National Socialist crimes or racial
persecutions and discriminations; 3) were "avowed believers"
in National Socialism or its racial and militaristic
ideologies; 4) had "voluntarily given substantial or
material support or political assistance of any kind" to the
NSDAP or National Socialist officiaIs and its leaders.
IlMilitary Government of Germany: Directive to the Conunander­
in-Chief of the United States Forces of Occupation", U.S.
Department of 5tate Bulletin Vol. 13 (21 October 1945),
pp.598-599.

324 Foreign Relations of the Uni ted States , Diplomatie
Papers: The Conference of Berlin, 1945 Vol. 2, pp.1502-1503.

325 Ibid., P .1503.

326 Loewenstein, "Law and the Legislative Process in Occupied
Germany", p. 995.
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US element of the German Country Unit in August 1944 to

prepare for the future operations of the Allied Control

Counci1327 . This would involve two purposes: serving as a US

planning agency for the occupation of Germany, prior to the

actual occupation; serving as the top-level US military

government headquarters in Germany328. On 30 August 1945,

Proclamation No.1 of the Allied Control Council proclaimed

that the Control Council was established and assumed

"supreme authority in matters affecting Germany as a whole lt

as was stated in the Declaration of 5 June 1945. Any orders

issued under the authority of the Commanders-in-Chief in

their zones of occupation to date remained in force329 . The

Allied Control Council, the Coordinating Committee

consisting of their deputies, and the twelve directorates of

the Control Staff were established in August 194533°.

Conc1usion

The Allied war aim of destroying the National Socialist

regime in the sphere of the administration of justice was te

be accomplished by abolishing the laws and courts that had

contributed te supporting the regime, and restoring a

327 Oliver J. Fredericksen, The American Military Occupation
of Germany: 1945-1953, (Karlsruhe: Historical Division, Hqs.
USAEUR, 1953) p.31; Ziemke, U.S. AImy in the Occupation of
Germany: 1944-1946, pp.93-94.

328 zink, United States in Germany: 1944-1955, p.26.

329 "Proclamation No.1: Establishing the Control Council",
Official Gazette of the Control Council for Germany, No. 1
(29 October 1945), pp.4-S.

330 Monthly Report of the Military Governor, U.S. Zone, 20
Septernber, 1945, Ne.2.
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judicial organisation with an independent judiciary331. SHAEF

military civil affairs units took precedence in wartime

planning for eliminating National Socialist influences in

the German administration of justice. Their plans were

adopted by political authorities as general principles of

Allied policy that were to be implemented under the

authority of a military government administration in postwar

Germany. Long-term policies for the various tasks of the

reconstruction of postwar Germany were concluded at the

Potsdam Conference of the Big Three Allies. The various

tasks of the reconstruction were to be administered by the

Allied Control Council that would operate as the provisional

national government of Germany, and direct joint occupation

objectives through the military government administrations

governing the occupation zones under their control. The

provisions presented in CCS 551 and the Handbook defined

military government responsibilities in the SHAEF occupied

terri tories until Allied government policymakers issued

additional directives that would supersede them332 •

331 Loewenstein, "Law and the Legislative Process in Occupied
Germany" , p.751.

332 Pogue, Al1ied Military Government, pp. 353-354.
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The Reconstruction of a Postwar AdmdnistratioD of
Justice

Introduction

The objective of reconstructing the German

administration of justice was an integral part of the

transition from the National Socialist dictatorship to a

Rechtsstaat - astate based on the concepts of equality

before the law and the protection of the individual from

arbitrary and oppressive actions of the state and its

officials333 • German political and judicial institutions

ceased to function at the end of the Second World War, when

the unconditional surrender and collapse of the National

Socialist regime created a political vacuum that was filled

by the supreme authority of the Allied occupation powers.

These institutions were restored during the postwar military

occupation under the auspices of the occupation powers. The

development of these institutions in the US occupation zone

took place at the Land level, where decentralised German

political and administrative structures were created334 at

the outset of the occupation. The establishment of a

constitutional state with an administration of justice based

on the precepts of the rule of law entailed a twofold

problem: the negative task of eradicating National Socialist

legislation, and determining the methods to be applied by

the occupation authorities in the process of reconstructing

the German administration of justice. The Allied military

governments assumed the responsibilities of governmental

functions and established a provisional administration of

333 Loewenstein, "Law and the Legislative Process in Occupied
Germany", p. 733.

334 Lucius D. Clay, Decision in Germany (Garden City:
Doubleday & Company, 1950), p.17.
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justice with their own laws and courts. The US mili tary

government authorities initially provided the sole source of

law and political authority in what became Land Hesse, until

German Lander governments were restored in the US zone.

Whereas the US military government purged National Socialist

influences from the administration of justice and supervised

the process of its reconstruction, the Léinder governments

continued the work of the reconstruction by enacting laws ta

be applied by each independent Land administration of

justice. The occupation powers set forth the functions of

the German administration of justice during the postwar

reconstruction. The collapse of the German government

essentially removed the basis of state sovereignty, and

consequently eliminated the jurisdiction of the German

judicial organisation335 • Since the unconditional surrender

eliminated aIl German governmental institutions, the

occupation powers set forth the extent of the jurisdiction

of the German courts. The measures for implementing the

reconstruction of justice and eradicating the influences of

National Socialism were expressed through the enactment of

both Allied Control Council and military government

legislation. German court jurisdiction was widened during

the occupation through either the amendment of occupation

law, or administrative revision of categories of cases that

were withdrawn from the jurisdiction of the German courts336 •

335 Helmut von Weber, "Der EinfluiS der
Militarstrafgerichtsbarkeit der Besatzungsmacht auf die
deutsche Strafgerichtsbarkeit", Süddeutsche Juristenzeitung
(1947), p.65.

336 Z45F 11/5-2/1, Koblenz. Provenance: OMGUS, LD. Legal
Division History.
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The abolition of the National Socialist administration

of justice began immediately upon the Allied invasion of

western Germany in September 1944. The SHAEF military forces

imposed a standstill of justice337 upon their advance into

Germany. The SHAEF military government detachments

introduced the initial basis for a provisional military

administration of justice in Germany on the basis of five

key documents introduced on 18 September 1944, which went

into force immediately upon the occupation of Germany by

SHAEF forces338 : SHAEF Proclamation No.I, SHAEF Military

Government Law No. 1 on n Abrogation of Nazi Law", SHAEF

Military Government Law No.2 on "German Courts", SHAEF

Military Government Ordinance No.1 on "Crimes and Offenses"

and SHAEF Military Government Ordinance No. 2 on IIMilitary

Government Courts "339. Proclamation No.1 set the basis for

the Allied war aim of destroying the National Socialist

regime, declaring the establishment of the military

government in Germany and vesting the SHAEF Supreme

Commander General Eisenhower with supreme executive,

legislative, and judicial powers within the occupied

territories as the Military Governor. The military

government pledge~ to overthrow the National Socialist

regime, and to eliminate its oppressive laws and NSDAP

deutschen
(Diss. :

337 Heinz Breuning, "Die Beschrankung der
Gerichtsbarkeit durch die Besatzungsmachte"
Eberhards-Karls-Universitat zu Tübingen, 1952), p.lO.

338 Eli E. Nobleman,
Germany", American
(1946), p.804.

lIAmerican Military Government Courts in
Journal of International Law Vol. 40

(

339 Eli E. Nobleman, "The Administration of Justice in the
United States Zone in Germany", Federal Bar Journal Vol. 8
(October 1946), p.70.
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institutions. Military government courts were to be

established to maintain the law in the occupied

territories340 . AlI German courts were suspended at the

outset of the occupation since they could not be trusted

after .. six years of war and twelve years of National

Socialism had reduced the German judiciary ta such a feeble

and corrupt state. "341 The US Military Government Courts

administered justice342 in their place. These SHAEF

legislative enactments that set the basis of occupation law

were retained in the US zone after the zonal military

government administrations were established in the summer of

1945, and remained in force for the duration of the military

occupation.

The process of eliminating the influences of National

Socialism in the body of German law began with Military

Government Law No.1. This law ordered the abolition of nine

fundamental National Socialist enactments that contributed

to maintaining the policies and doctrines of the NSDAP, in

order to restore the rule of justice and equality before the

law. This law also prohibi ted the application of whatever

other laws that would perpetuate injustice or inequality, or

was applied in accordance with National Socialist doctrines,

such as sentencing for offences determined by analogy343. Its

adjoining Regulation (No.1) nullified the ordinances and

340 Military Government Gazette, Germany, United States Zone,
Issue A, 1 June 1946, p.1.

341 Eli E. Nobleman, "Military Government Courts: Law and
Justice in the American Zone of Germanyn, American Bar
Association Journal Vol. 33 (1947), p.aS1.

342 "Proclamation No.1", Mili tary Government Gazette, Issue
A, p.1; Starr, Operations During the Rhineland Campaign,
pp.3D-31.

343 "Law No.1: Abrogation of Nazi Law" 1 Mili tary Government
Gazette, Issue A, 1 June 1946, pp.3-4.
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regulations that were issued for the execution of the

enactments abolished in Law No .1344 •

In terms of the actual application of German law,

Military Government Law No.2 ordered the temporary

suspension of aIl German ordinary law courts, the

administrative courts, and the labour courts until the US

military government directed when and to what extent the

crirninal and civil courts should resume their operation,

subject to whatever conditions the occupation authorities

considered necessary. The normal jurisdiction of the German

administration of justice was suspended until further

notice, while cases or groups of cases were removed from the

jurisdiction of the German courts and were to be assumed by

the US military government courts. The extraordinary

National Socialist courts, the Volksgerichthof and the

Sondergerichte, were permanently abolished. Additional terms

were set forth governing the functions of the ordinary

German courts when they would be re-opened. The military

government claimed the power to disrniss any German judge or

prosecuting attorney, or disbar any lawyer or notary from

practice, and to supervise the proceedings of and to review,

modify or commute the decisions of German courts345 •

This power to commute or modify sentences represented

the greatest form of intervention into the independence of

the German administration of justice346 • The ini tial legal

basis for the intervention of the occupation power in the

344 "Regulation Under Law No.1", Military Government Gazette,
Germany, United States Zone, Issue A, 1 June 1946, pp.5-7.

345 "Law No.2: German Courts", Military Government Gazette
Issue A, 1 June 1946, pp.7-10.

(
346 Breuning, ft Die
Gerichtsbarkeit", p.25.
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German administration of justice was imposed347 to ensure

that the German judicial organisation complied with the

policies of the occupation power348 • Mili tary Government

Ordinance No.1 set forth a series of 43 offences against the

military government that could be tried by military

government courts, and defined how one could be considered

an accessory to criminal actions349 • Military Government

Ordinance No.2 established Military Government Courts, and

provided for their jurisdiction, powers of sentence and

composition, and the rights of the accused appearing before

these courts, the trial record and the rules of the trial

proceedings350 • Military Government Law No. 6 of 4 October

1944 on "Dispensation by Act of Military Government with

Necessity of Compliance with German Law" empowered the

rnilitary governrnent with undertaking aIl actions on its own

authority, making aIl such actions legal and effective,

superseding aIl existing requirements under German law351 ,

and thus establishing the jurisdiction of the military

government as the supreme source of legislative and judicial

authority in occupied Germany.

The SHAEF military government detachments issued

instructions for the application of criminal law by German

347 Das Besatzungsregime auf dem Gebiet der Rechtspflege,
p.S.

348 Ibid., pp.27-28.

349 "Ordinance No.1: Crimes and Offences lf
, Military

Government Gazette, Issue A (1 June 1946), pp.57-60.

350 "Ordinance No.2: Military Government Courts", Military
Government Gazette Issue A (1 June 1946), pp.60-63.

351 Il Law No. 6: Dispensation by Act of Mili tary Government
with Necessity of Compliance with German Law", Military
Government Gazette Issue A (1 June 1946), p.19.
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judges352 prior to the re-opening of the German courts. These

included instructions for judges: to obey and enforce aIl

military government proclamations, laws, ordinances, notices

and regulations; to bring whatever matters that could he of

concern to the military government to the military

government authorities, including matters having political

or military significance, or were likely to affect public

order; to comply with the existing German law, and aIl

instructions and regulations concerning the administration

of the courts; to observe the limitations on the

jurisdiction of the German courts imposed under Art. 6 of

Military Government Law No.2 353 , and any other additional

sections of the German Criminal Code that required the prior

authorisation of the military government; not to pass unduly

harsh sentences. The judges were also instructed that their

authority to act in their official capacity was entirely

provisional, and they and other court personnel were subject

to review at any time. Any attempt to perpetuate the

lawlessness and abuses of the National Socialist regime or

352 von Weber, Il Die Bedeutung der 1 AIlgemeinen Anweisung an
Richter 1 Nr. 1 11

, Süddeutsche Juristenzei tung (1946), p. 238.

353 The limitations on the jurisdiction of the German courts
as imposed by Military Government Law No.2 included cases
involving: the military forces of the United Nations, or
individuals either serving with or accompanying them; the
United Nations or any national thereof; German law that was
suspended or abrogated by the military government; any order
of the Allied forces, any enactment of the military
government, or "the construction or validity of any such
order or enactment l1

; matters in which jurisdiction was
assumed by a military government court; any case or groups
of cases maintained under the exclusive jurisdiction of the
military government courts; monetary claims against the
German government or any legal entity that existed under
public law. Law No.2, Art. 6, para. 10, Milita~ Government
Gazette Issue A, 1 June 1946, p.9.
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to perpetuate National Socialist ideology would be severely

punished3s4 •

These instructiqns thus set forth the new standards for'

the postwar administration of justice. The primary purpose

of these instructions was to maintain the application of

German law in accordance with the standards that were in

place prior ta modifications of the law and practices in the

administration of justice, especially preventing the

pronouncement of cruel or excessive penalties, that were

introduced in the National Socialist regime355 • Whereas the

i~itial military government and Allied legislation regarding

the application of German law forbade the application of

National Social ist principles, the individual j udge was

responsible for upholding the abolition of National

Socialist legislation when pronouncing judgments, and to

abide by the restrictions on German court jurisdiction.

The Allied occupation of Germany had a twofold effect

on the German administration of justice: 1) the institution

of a foreign court jurisdiction operating alongside the

German judicial organisation, and the limitation of the

jurisdiction of the latter; 2) the control of the German

administration of justice that allowed for intervention in

the activity of the German judicial organisation. The extent

of the supreme authority of the occupation power determined

the extent of its court jurisdiction, or judicial power, and

thereby limited the jurisdiction of the German judicial

organisation. Occupation court jurisdiction was exercised

354 Z45F 117/56-7/7, Koblenz. Legal Form IJ 1 LA 9, Military
Government - Germany, Supreme Commander's Area of Control,
Instructions ta Judges No.1.

355 von Weber, "Die Bedeutung der 'Allgemeinen Anweisung an
Richter' Nr. 1", pp. 238-239.
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separately in the. western occupation zones by military

government courts established by the occupation powers356 .

Until aIl aspects of National Socialism were eliminated

from the German administration of justice, the

responsibilities of German judicial personnel and the extent

of German court jurisdiction were limited under the

predominance of Allied occupation law357 . The military

governrnent followed the principle that .. the law of the

occupied territory at the time of the occupation continues

in effect as amended, annulled, suspended or modified by

military government legislation or by legislative action of

competent German authorities acting in the exercise of power

conferred upon them by Military Government"35S. This was an

effect of an accepted principle of international law, by

which every military occupation power introduced its law and

formed a "cordon judiciaire" around itself359 , setting forth

a body of law that remained separate from the law of the

occupied territory.

The SHAEF legislation that was retained in the US zone

formed the basis of occupation law, which was later

356 Das Besatzungsregime auf dem Gebiet der Rechtspflege,
p.4.

357 Joachim Reinhold Wenzlau, Der Wiederaufbau der Justiz in
Nordwestdeutschland: 1945 bis 1949 (Kënigstein: Athenaum,
1979) p.53.

358 Noblernan, "Administration of Justice in the Uni ted States
Zone of Germany", p.74.

359 Breuning, "Die Beschrankung der deutschen
Gerichtsbarkeit", p.11.

The Hague Conventions circumscribe extensive
legislative powers to the occupant, which may be applied ta
ensure the safety of the occupation troops and the welfare
of the civilian population. Paul L. Weiden, "The Impact of
Occupation on German Law", Wisconsin Law Review (1947),
pp.334-335.
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supplemented by Control Council legislation that governed

Germany as a whole. The Allied occupation powers extended

their jurisdiction in the administration of justice as a

consequence of their exercise of supreme authority in

Germany, and to prosecute the goals of the occupation. The

jurisdiction of the Allied occupation powers therefore

extended beyond their direct interests360 • Whereas the US

military government courts applied the jurisdiction of

occupation law to maintain the interests of the mili tary

government in the occupied territory, these courts also

applied German criminal law until German court jurisdiction

was restored361 to its normal extent. Certain restrictions

were thus imposed upon the jurisdiction of the German

judicial organisation in view of these circumstances. In

principle, the extent of the jurisdiction of the military

government courts was unlimited. They were responsible for

the prosecution of aIl individuals in the occupied territory

according to the provisions of the law of war, occupation

law, or German criminal law that would normally fall under

the jurisdiction of the German courts. In contrast, the

extent of the jurisdiction of the German courts was limited

in view of the provisions of Ordinance No. 2 and Law No. 2362 •

360 Breuning, l1Die Beschrankung der deutschen
Gerichtsbarkeit l1 , pp.l1, 14.

See Eli E. Nobleman, "American Military Government
Courts in Germany with Special Reference to Historie
Practice and their Role in the Democratization of the German
People" (Diss.: New York University, 1950), pp.2-13 passim
for a discussion of the establishment of occupation courts
on the basis of international law.

361 von Weber, .. Der EinfluB der Mili tarstrafgerichtsbarkei t
der Besatzungsmacht" , p.65.

362 Ibid., p. 66 .
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The OS Military Government Provisional Administration

of .JUstice

Legislative reform followed the political background of

the occupation, in which the military government constituted

the sole and supreme political and legal authority in

occupied Germany. The initial legal measures enacted under

the authority of the Control Council or the US military

government in the form of proclamations, laws and ordinances

served as temporary expedients for the administration of

justice in occupied Germany where the German judicial

organisation and political authority had temporarily ceased

to exist. A provisional administration of justice based on

the system of military governrnent courts began to operate in

occupied Germany in September 1944363 to maintain order and

the security of the Allied troops364 in the wake of

battlefield conditions and the legal vacuum created by the

initial military government legislation365 • Until German

courts were re-opened, these courts appropriated the

functions of the German administration of justice and upheld

the law366 in the occupied territories. The military

government courts were established at the outset of the

363 Nobleman, "American Military Government Courts in
Germany", American Journal of International Law, p. 803.

364 Document I, para. 3, Technical Manual for Legal and
Prison Officers.

365 The military government courts in SHAEF-occupied Germany
had tried 16 000 cases by 7 May 1945. Eli E. Nobleman,
"American Military Government Courts in Germany", American
Academy of Political and Social Science, Vol. 269 (1950),
p.90.

366 Nobleman, ft American Mili tary Government Courts Il, Annals
of the American Academy, p.S8.
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occupation as an emergency measure367 , operating with a set

of laws, and judicial organisation and trial procedure to

guide them as defined by Ordinance No. 2 . AlI offenders

violating military government legislation were brought to

trial, regardless of how slight the charge, and faced severe

sentences368 • Justice was to be administered by the US

military government legal officers exercising the following

responsibilities: 1) preventing the operation of National

Socialist lawsi 2) reorgan~s~ng the German system of

justice; 3) promulgating military governrnent legislationi 4)

establishing and operating military governrnent courts to

maintain law and order in the occupied territories369 • The

military government courts initially assumed complete

responsibility for adjudicating criminal cases involving

Germans and other civilians370 • These courts would not deal

with civil cases371 , which were reserved for trial in the

German criminal courts whenever conditions would allow for

them to re-open372 •

The cases brought before a military government court

were based on the nature of the offence and the extent of

the court's jurisdiction. US Military Government Summary

Courts adjudicated minor offences, with the power to impose

sentences of up to one year's imprisonrnent, a fine of up to

367 Clay, Decision in Germany, p. 247 i

368 Joseph R.

of Germany,
Publications,

Starr, Denazification, Occupation and Control
March-July 1945 (Salisbury: Documentary

1977), p.11S.

(

369 Starr, Operations During the Rhineland Campaign, p.65.

370 Ibid., p.6S.

371 Nobleman, "Administration of Justice", p.91.

372 Starr, Operations During the Rhineland Carnpaign, pp. 68­
69.
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a thousand dollars, or both. More serious offences, such as

counterfeiting or bribery, were brought before an

Intermediate Court th~t could impose sentences of up to ten

years' imprisonment, fines of up to ten thousand dollars, or

bath. The most serious offences , such as murder, loot ing ,

sabotage and espionage were tried by a General Court, which

could impose fines of an unlimited amount or the death

sentence373 . These courts deal t wi th cases involving United

Nations nationals3~, US civilians, and Germans who had

violated any US military government or Control Council law,

or.dinance or decree37S .

The US military government courts were regarded as the

most important instruments for shaping relations between the

German population and the occupation forces. They were to

enforce the authority clairned by military government

legislation, and to exemplify the difference between

National Socialism and democracy by giving fair and

impartial trials to aIl those standing accused before them.

The first military government courts were set up during the

Rhineland campaign. The first Summary and Intermediate

Courts in Gerrnany began to operate in Kornelimünster in

Septernber and October 1944376 . There were about three hundred

and forty-three military government courts in operation from

the beginning of the occupation, which had tried over

373 uOrdinance No.2: Military Government Courts", Military
Government Gazette Issue A (1 June 1946), pp.60-63.

374 The term "United Nations" was defined in Military
Government Law No.3, in which 47 nations were cited. Hans
Neidhard, "Die Rechtspflege in der Gesetzgebung der
arnerikanischen Zone", Deutsche Rechts-Zei tschrift (1946),
p.84.

375 Dexter L. Freeman, Hesse: A New German State (Frankfurt­
am-Main: Druck und Verlaghaus, 1948), p.135.

376 Ziemke, U. S. Army in the Occupation of Germany, p .144.
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fifteen thousand cases by July 1945, over two-thirds of

which dealt with minor offences against the occupation, such

as curfew and travel restrictions)77.

The jurisdiction of the US military government courts

extended to aIl violations of military government

enactments, German law that remained in force, and the laws

and usage of war. Hence, the extent of their jurisdiction

was practically unlimited. These courts held jurisdiction

over aIl persons in the occupied territories, including

German and foreign civilians other than Soviet citizens in

the US zone378 , and held concurrent jurisdiction with Courts

Martial and Military Commissions over civilians serving with

the US rnilitary who were subject to military law. United

Nations nationals and liberated prisoners of war were

subject to their respective service laws379 . The US military

government courts could try cases of offences cited in the

German Criminal Code, and were lirnited to the extent of

their powers rather than German law38o •

The military government courts in Hesse during the

spring and swnmer of 1945 dealt mainly with cases arising

from movement restrictions, curfew violations, theft of US

military property, and the illegal possession of firearms 381 .

By September 1945, most of the cases coming before the

377 Report of the Military Government for Germany, U. S. Zone,
20 August 1945, No.l.

378 Nobleman, "American Military Government Courts", American
Journal of International Law, p.SOS.

379 Ibid., po 807

380 Ibid 0' po S06 0

381 Military Government detachments ordered the surrender of
aIl firearms and ammunition once they were established in a
German towno Starr, Operations During the Rhineland
Campaign, po33.
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general and the intermediate courts throughout the US zone

involved unlawful possession of firearms and falsificat~on

of the denazifica~ion Fragebogen. Summary rnilitary

government courts in September 1945 dealt with the following

types of cases: curfew violations and travel restrictions

(25 percent), illegal firearms possession (6 percent), theft

(12 percent), unlawful possession of Allied property (5

percent), cases of false statements (2 percent), and "cases

involving acts ta the prejudice of the good order of the

interests of the Allied Forces" (25 percent) 382. Other

oftences arising from the current circumstances were dealt

with under the sweeping charge of maintaining law and order

in a period of civil unrest where a battlefield and forced

labour had been shortly beforehand: "conduct prejudicial ta

the good order of Military Government", by which the

military government courts could administer justice in cases

that were not specifically governed by an existing statute.

This especially applied to displaced persans - individuals

who had been taken to Germany during the war against their

will - who were often guilty of committing serious crimes

after they were liberated383 • The unarmed or ill-equipped

German police were virtually powerless against armed bands

of displaced persons who were subject ta the jurisdiction of

the US military government courts. It was reported to the

bishopric of Limburg-an-der-Lahn that about ten thousand

displaced persans from eastern Europe residing in the local

Landgerichtsbezirk seriously threatened peace and arder and

public security with frightening forms of criminality, such

as Many cases of armed robbery in which sorne people were

382 Monthly Report of the Mili tary Governor, U. S. Zone, 20
October 1945, No.3.

383 Freeman, Hesse: A New German State, pp. 38; problem of
DPs: 39-40, 20, 23.
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wounded or killed384 . Representative of this problem was that

the first twelve death sentences handed down by the military

government courts in Hesse were imposed on displaced persons

who had committed arrned robberies and murders 3Ss •

Specifie legal objectives were set forth for promoting

a democratic administration of justice and to guide us
military governrnent legal officers in the execution of their

duties. In summary, these objectives were: 1) restoring and

maintaining Iaw and order i 2) assuring the equali ty of

justice under the law for aIl i 3) reorganising the German

judicial system according to the principles of democracy386.

It has been argued that the military government courts

also had a signal effect for democratisation by providing

Germans with practical demonstrations of the application of

justice in accordance with the Iaw, the maintenance of the

protection of civil rights, and the institution of judicial

independence387 . The military government courts: 1) afforded

Germans a place where they could witness the work of the

occupation power, either as participants in the court

proceedings, witnesses or spectatorsi 2} Germans of aIl

classes of society came into direct contact with the

384 463/945, Wiesbaden. Betr.: "Kriminalitat der in Lagern
zurückgebliebenen Ostarbeiter", 27. November 1945.

385 Freeman, Hesse: A New German 5tate, pp. 38; problern of
DPs: 39-40, 20, 23.

386 Nobleman, "Administration of Justice in the Uni ted States
Zone of Germany", pp. 72-73.

387 Eli E. Nobleman. "American Military Government Courts in
Germany", Annals of the American Academy, p. 87. It has been
argued that the military government courts served as an
example for restoring democracy in Germany by promoting
impartiality during the court proceedings in determining the
facts of a case. Nobleman, nAmerican Military Government
Courts", American Journal of International Law, p.804.
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military government in these courts; 3) these courts allowed

Germans to test the meaning and significance of the

protection of newly acquired democratic rights and

safeguards388 •

The military government courts functioned throughout

the occupation, serving the interests of the rnilitary

governrnent in occupied Germany before and during the

restoration of the German judicial organisation in each of

the Lander of the US zone. In addition to prosecuting

offences against the interests of the Allied forces and

administering justice under the terms of military government

laws in occupied Germany, the responsibility of the military

governrnent courts also extended to assuming German court

jurisdiction to maintain peace and arder in the German

territory under rnilitary government administration. This

included the responsibility for prosecuting criminal

offences that did not directly affect the interests of the

Allied forces, such as offences against the lives and

property of German citizens, for as long as the German

criminal courts were closed. The exercise of court

jurisdiction was therefore divided between the German and

the us military government judicial organisations. The

mili tary government courts held a wider jurisdiction than

the German courts that were re-opened by this time, assurning

responsibility for cases that would fall under German court

jurisdiction in normal circumstances389 • Further legislative

measures enacted in the us occupation zone concerning the

388 Nobleman, "American Military Government Courts", Annals
of the American Academy, p.95.

389 Foreign court jurisdiction in Germany having no legal
meaning was considered a principle of German law. The
effects of military court jurisdiction upon the competence
of German courts signified an exception te this principle.
von Weber, "0er EinfluB der Militarstrafgerichtsbarkeit der
Besatzungsmacht", p.70.
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administration of justice mainly dealt with defining the

jurisdiction of the US military government courts390 • The US

military government judicial organisation that was

established in the US occupation zone thus functioned as an

institution of the military occupation, while the permanent

German judicial organisations that were established at the

Land level in the US zone fellowed the creation of the

Lander.

The Creation of Land Besse

US military forces first entered Hesse on 22 March 1945

at Nierstein on the east bank of the Rhine391 • The advance

continued with further inland exploitation of this military

bridgehead that was established by the next day and other

bridgeheads along the Rhine. The German garrison at

Darmstadt, the first major city in Hesse te fall to Allied

control, surrendered on 24 March 1945392 • Wiesbaden and

Frankfurt-am-Main capitulated on 28 March, then Fulda on 2

April and Kassel on 4 Apri1393 • The first phase of the

military occupation of what would become the new Land Hesse

after the surrender was thus completed by early April 1945.

The Oberlandesgericht in Frankfurt-am-Main and the

subordinate courts over which it exercised appellate

jurisdiction officially ceased te operate on 29 March 1945

390 Loewenstein, "Law and the Legislative Process in Occupied
Germany", pp.1001-1002.

391 Charles B. MacDonald, United States Army in World War II,
The European Theater of Operations: The Last Offensive
(Washington D.C.: Office of the Chief of Military History,
1973), p.270.

392 Ibid., pp. 272, 279.

393 Ibid. 1 pp. 2 93 , 373, 3 7 8 .
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as Military Government Law No. 2 went into effect394 • The

first US military government detachment in Hesse arrived in

Darmstadt on 26 March395 • Military government detachments

were established across Hesse by the end of April 1945,

which included the legal officers who were responsible for

the administration of justice in the occupied territories.

Military government units assumed the various functions of

administration in a state of virtual anarchy ensuing from

the disintegration of local German government, since its

officiaIs had fled before the Allied military advance, along

wi th the German troops, and had often taken the public

records 396 •

German administrations at the Regierungsbezirk level

were initially established by military government

detachments in Hesse in April 1945397 • The work of

establishing the military government headquarters for Hesse

began in wiesbaden in rnid-July 1945. The headquarters would

exercise governrnental jurisdiction roughly corresponding to

394 Erhard Zimmer, Studien zu Frankfurter Geschichte
herausgegeben vom Frankfurter Verein für Geschichte und
Landeskunde: Die Geschichte des Oberlandesgerichts in
Frankfurt-am-Main (Frankfurt-am-Main: Waldernar Kramer,
1976), p.87.

395 Freernan, Hesse: A New German State, p .19.

396 Ibid., pp. 24, 27 i Starr, Opera ti ons during the Rhinel and
Campaign, p. 22.

397 Conrad F. Latour and Thilo Vogelsang, Okkupation und
Wiederaufbau: Die Tatigkeit der Militarregierung in der
amerikanischen Besatzungszone, 1944-1947 (Stuttgart:
Deutsche Verlags-Anstalt, 1973), p.97i Karlheinz Müller,
PreufSischer Adler und Hessischer Lowe: Hundert Jahre
Wiesbadener Regierung 1866-1966, Dokumente der zeit aus den
Akten (Wiesbaden: Verlag Kultur und wissen, 1966), pp.330,
337-339.
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both the former Regierungsbezirk government in Kassel and

the former Land Hesse government in Darmstadt398 •

In accordance with the policy of decentralising the

German political and economic structure and to encourage the

development of local democratic responsibility, the US

military government authorities re-established Land,

Regierungsbezirk, and local governments throughout the US

zone in the summer of 1945. Land governrnents were

established with capitals in Munich for Bavaria, Stuttgart

for northern Württemberg-Baden [the southern halves were

included in the French occupation zone], Darmstadt for

Hessen-Nassau, and Marburg for Hesse. The military

government authorised the provisional German governments at

Darmstadt and Marburg to organise single minis tries ta deal

with the affairs of both Lander wherever necessary399.

German authorities had planned to form the state of

Greater Hesse by incorporating the former terri tories and

governments of Land Hesse with Darmstadt as its capital, and

the Prussian province of Hessen-Nassau that had consisted of

two regional governments (Regierungsbezirke) centered in

Wiesbaden and Kassel4oo • The organisation of the new Land

Hesse was initiated following discussions in late June 1945

between Walter L. Dorn, a member of the Office of Strategie

Services, and Gerhard Anschütz, a constitutional lawyer who

had produced plans for a united greater Hesse in 1919-1920.

These plans had been officially submitted to a Lander

conference in 1928, but had been blocked by Prussia's

398 Freeman, Hesse: A New German State, p. 48.

399 Report of the Military Government for Germany, U.S. Zone,
20 August 1945, No.1, pp.1-2.

400 Wolf-Arno Kropat, Hessen in der Stunde Null, 1945-1947,
p.19i Freeman, Hesse: A New German State, pp.49-50.
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opposition401 • The terri tories of former Land Hesse on the

right bank of the Rhine and parts of the Prussian provinces

of Kurhessen and Nassau were combined to forro a single and

cohesive new Land that was to be called GroE-Hessen402 , or

Greater Hesse. Study and discussion between military

government and German officiaIs had deterroined that this

consolidation would not violate the local historical

integrity and traditions, and would form a basic economic,

political and geographical unit. The formation of this new

state would also establish a basic unit in a future federal

system of government, while the former Land Hesse was

considered too small to require or support a Land

government, as was Nassau, which had been included in the US

occupation zone. This development also marked a step toward

accomplishing the US military government objective to

decentralise the governmental structure of Germany, and

eliminating the predominance of Prussia, which had hitherto

prevented the federalisation of Germany4°3.

Pressing administrative tasks made it necessary te forro

local governments in the US zone before parliamentary

401 Latour, Volgelsang, Okkupation und Wiederaufbau, pp.98­
99.

402 Loewenstein, IIPolitical Reconstruction in Germany, Zonal
and Interzonal ll

, Change and Crisis in European Government,
ed. James Kerr Pollock (New York: Rinehart & Company, 1949),
p.30; Monthly Report of the Milita~ Governor, U.S. Zone, 20
October 1945, No.3.

403 Monthly Report of the Military Governor, U.S. Zone, 20
October 1945, No. 3; James K. Pollock and James H. Meisel,
Germany under Occupation: Il1ustrative Materials and
Documents (Ann Arbor: George Wahr Publishing, 1947), pp.118­
119.
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assemblies could be elected404 • The US zone was subdivided

into three Lander that were formed under US Military

Government Proclamation No. 2 of 19 September 1945,

constituting the territories of Bavaria, Württemberg-Baden

and the new Land of Greater Hesse40S • Each of these Lander

was established as the highest German administrative unit in

the US zone406 • Proclamation No. 2 marked a new stage in the

legislative development of postwar German self-government,

opening the way for the reconstitution of Land

administrations exercising legislative and executive powers

under the authority of the respective Land US military

government, as weIl as under the limitations imposed by the

US military government at the zonal level and the Control

Council~7 at the national level. The jurisdiction of German

legislative authority was restricted by the US military

government, which in turn would transfer legislation to be

applied by the German judicial organisation. Proclamation

No.2 assigned full legislative, executive and judicial

powers to the separate Land governments, subj ect to the

authority of the US military government, and subject to the

provision that the exercise of these powers would not

conflict with actions taken by the Control Council or by any

central German authority established by the Control Council,

~ Justus Fürstenau, Entnazifizierung: Ein Kapitel deutscher
Nachkriegspolitik (Darmstadt: Luchterhand Verlag, 1969),
p.53.

40S "Proclamation No. 2", Mili tary Government Gazette, Issue
A, 1 June 1946, pp.2-3.

406 Bernard Diestelkamp, Il Rechts - und
verfassungsgeschichtliche Probleme zur Frühgeschichte der
Bundesrepublik Deutschland ll

, Juristische Schulung (1980),
p.793.

407 J. von Elmenau, ItAufbau und Tâtigkeit des Landerrats der
U.S.-Zone", Deutsche Rechts-Zeitschrift (1946), p.ll3.
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either before or after the promulgation of this

Proclamation408 • The US military government would supervise

the various tasks of the postwar reconstruction in the

separate Leinder of the US zone409 • AlI military government

laws and ordinances that were introduced from the beginning

of the occupation remained in force in three Lander4 10 • The

governrnents of the Lander would represent the reconstruction

of justice411 hereafter, insofar as the powers conferred upon

the Land governments would enable them ta enact measures for

this purpose.

The supreme authority of the US military government

administration was subdivided among the newly created

Landez412 • The military government of the US zone was divided

into regional Land military government administrations on 1

October 1945 when the USGCC was redesignated as a

policymaking rather than a planning organisation the

Office of the Military Government, United States (OMGUS) 413,

composed of staffs organised in divisions serving various

functions of the occupation, and coordinating their work

with the Allied Control Counci1414 • OMGUS thus coordinated

408 "Proclamation No.2", Art. 3, Military Government Gazette,
Issue A, 1 June 1946, pp.2-3.

409 Clay, Decision in Germany, p. 55.

410 "Staat und Verwaltung",
(1946), p.1S.

Silddeutsche Juristenzeitung

411 Wrobel, Verurteil t zur Demokratie, p .111.

412 "Staat und Verwaltung l' ,

(1946), p.1S.
Süddeutsche Juristenzeitung

(

413 Frederiksen, American Military Occupation of Germany,
p.31;

414 Foreign Relations of the united States: The Conference of
Berlin, pp.1S00-1S01.
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its functions with the Control Council, and operated in the

US occupation zone in coordination with regional Land

military government offices in Bavaria, Baden-Württemberg,

and Hesse, which received its instructions from the central

OMGUS office in Berlin, and in turn transmitted orders to

the German Land governments415 • The Director of the Legal

Division of the Office of the Military Governrnent for

Germany (US) in Berlin was responsible for policy and the

supervision of legal affairs in the US zone416 • While this

division functioned at the national level as an element of

the Control Council, its organisation and related functions

were duplicated in the Land Military Government Office for

Hesse417 • An Office of Military Government for Greater Hesse

was established in Wiesbaden on 8 October 1945 under the

command of Lieutenant-Colonel James R. Newman, replacing the

military government detachment for Hesse (the E-5 military

government detachment). The Land military governrnent for

Hesse would guide the creation of responsible German self­

government in this new Land upon finding suitable and

trained personnel to staff the new Land government418 • The

Civil Administration branch of the military government chose

the qualified German personnel to compose a rump cabinet of

this new government419 , which was appointed and sworn into

office on 16 October 1945 by Lieutenant-Colonel Newman, the

Director of the Land Office of the Military Government.

Professor Karl Geiler was sworn in as the Minister-

415 zink, The United States in Germany: 1944-1955, pp. 35-36.

416 Nobleman, "Administration of Justice in the United States
Zone of Germanylf, p. 75.

417 Freeman, Hesse: A New German 5ta te, p. 134 .

418 Ibid., pp. 49-50.

419 Ibid., pp. 50-51.
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President420 of the newly established Land Greater Hesse. The

basic organisation of the government was completed on 1

November 1945, consisting of a cabinet of eight ministers,

headed by the Minister-President and his Deputy421. The

authority of the German civil administration at the Land

level was emphasised by granting them full legislative,

executive and judicial powers, which were subject only to

the supervision of the US military government, while the

Land Minister-President was responsible to the Director of

the Land Office of the Military Government422 .

A skeletal government was thus formed for this new Land

under the supervision of the regional military governrnent,

which held provisional governmental authority until a full­

fledged constitutional government was formed. The validity

of Land legislation at this stage depended on the approval

and promulgation by the Land Minister-President. Existing

German law was to remain in force until it was repealed or

suspended by new legislation enacted either by the Allied

Control Council or the US military government423 . The

provisional Land government enacted the provisional

constitution of Greater Hesse on 22 November 1945. This

provisional constitution essentially described the Land

government as it operated at this time424 , and maintained

420 Adolf Arndt, "Die staats- und verwaltungsrechtliche
Entwicklung in GroB-Hessen", Deutsche Rechts-Zeitschrift
(1946), p.183.

421 Kropat, Hessen in der Stunde Null, p.28i Freeman, Hesse:
A New German State, pp.SO-51.

422 Monthly Report of the Military Governor, U.S. Zone, 20
December 1945 , No.s.

423 "Proclamation No.2", Military Government Gazette Issue A,
1 June 1946, pp.2-3.

( 424 J. F. J.

Germany,
Gillen,

1945-1953
State

(Bad
and Local Government in West

Godesberg-Mehlern: Historical
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that the extent of its governmental jurisdiction was limited

by the Office of the Military Government for Greater

Hesse42S • Before a Land constitution was in place and it was

possible to establish a permanent legislative process,

governmental powers were to be exercised solely by the

Minister-President of the Land, who was appointed by the US

Land military government426 • The Land Minister-Presidents

promulgated the approved laws in their respective Lander by

decree427 , subject to the approval of the US military

government428 •

The task of bringing the state machinery to function at

this time was left to the Minister-Presidents and their

cabinets to meet the demands of the occupation power Il to

fashion an emergency roof over the collapsed house". 429 The

Director of the Land military government office examined aIl

Division, Office of the U.S. High Commissioner for Germany,
1953), p.48; "Staatsgrundgesetz des Staates GroB-Hessen vom
22. November 1945", Gesetz und Verordnungsblatt für GrofS­
Hessen (1945), pp.23-26.

425 Arndt, "Die staats- und verwaltungsrechtliche Entwicklung
in GroS-Hessen", p.185

426 Clay, Decision in Germany, p. 86.

427 IIProclamation No.2", Art. 3 (2), Military Government
Gazette Issue A, 1 June 1946: "Until such time as i t is
possible to establish democratic institutions it will be
sufficient for the validity of state legislation that it be
approved and promulaged by the Minister President."

428 Loewenstein, "Law and the Legislative Process in Occupied
Germany", p .1012; "Staatsgrundgesetz des Landes GroS-Hessen
vom 22. November 1945" [Preliminary Constitution], Art. 9,
Gesetz- und Verordnungsblatt für das Land GrofS-Hessen
(1946), p.23.

429 Loewenstein. "Law and the Legislative Process in Occupied
Germany", p .1017 .
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Land legislation to determine whether any provision thereof

conflicted with military government policies or would have

any substantial effect outside the area of its lirnited

application. Having examined the legislation, the Director

could either approve, suspend or repeal the legislatioo, or

refer the matter to a higher authority the zonal US

military government command in Frankfurt-am-Main, or the

national military government headquarters in Berlin if the

matter was doubtful43o •

The rnost significant legislation by decree during this

period of provisional government was reconstructing the

political-administrative rnachinery of the Land in order to

restore the status of the self-governing political

entities431 • Such legislation included: providing for the

elections in the townships (Gemeinde)432 and the structure of

their organisation433 , the organisation of the county

(Landkreis) structure434 and the election of the

representative bodies and officials435 , then ending with the

law for the election of the constitutional convention436 that

430 Ibid., p.1014i

431 Ibid., p.1017.

432 "Gemeindewahlgesetz vorn 15. Dezember 1945", Gesetz- und
Verordnungsblatt für das Land GroE-Hessen (1946), pp.7-9.

433 "Grosshessische Gemeindeordnung vorn 21. Dezember 1945",
Gesetz- und Verordnungsblatt für das Land GroE-Hessen
(1946), pp.l-11.

434 "Kreisordnung für das Land Hessen: Gesetz vorn 24. Januar
194G", Gesetz- und Verordnungsblatt far das Land GroE-Hessen
(1946), pp.101-l0G.

435 "Kreiswahlgesetz vorn 7. Marz 1946" , Gesetz- und
Verordnungsblatt far das Land GroB-Hessen (1946), pp.73-75.

436 "Gesetz betr. den Volksentscheid über die Verfassung des
Landes Hessen", Gesetz- und Verordnungsblatt far das Land
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would take up the task of drafting a new Land constitution

to replace the provisional one of 22 November 1945, and the

election of a Land parliament437 that would replace the

provisional government that was appointed by the military

government.

The provisional governrnent of Hesse set forth its goals

upon its formation. One of its primary objectives was to lay

the foundations of this new Land on the principles of

democracy and the rule of law. The basis of the new Land was

thus in complete contrast to the nature of the National

Socialist state, in which forcible interventions in aIl

spheres of society were possible in the absence of

democratic contraIs. Hesse was to be a Rechtsstaat with its

own state authority that was founded upon and limited by a

system of laws. The legal foundations of this new Land were

to be established upon the restoration of the security of

the law, equality before the law, and the fair dispensation

of justice. These principles were ta be ensured by a free

and independent judiciary, the restoration of the principles

of civil rights, and an incorruptible civil service43B • The

endeavour ta put these principles inta practice began with

the reconstruction of the legal institutions of the state,

and the promulgation of the appropriate legislation ta

direct the implementation of these principles.

Grof5-Hessen (1946), p.1?7, amended by "Gesetz zur Abanderung
des Gesetzes betr. den Volksentscheid über die Verfassung
des Landes Hessen vom 30. Oktober 1946", Gesetz- und
verordnungsblatt für das Land Grof5-Hessen (1946), p.188.

437 "Wahlgesetz für den Landtag des Landes Hessen vom 14.
Oktober 1946", Gesetz- und Verordnungsblatt für das Land
GroE-Hessen (1946), pp.177-180.

438 501/927, Wiesbaden. "Programmatische Erklarung der
Grosshessischen Staatsregierung", 23/11/1945.
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~lied Control COUDeil Measures for the Restoration of

Justice

The Control Council measures for the reconstruction of

justice in Germany essentially confirmed those hitherto

introduced by the military government in the US zone.

Legislative reforms continued at the national, or Control

Council level adopted on a quadripartite basis that were to

be carried out in the four occupation zones by the

respective military governments. This took place

concurrently with the development of political life and the

judicial organisation at the zonal and Land levels. Control

Council laws dealing with the abolition of National

Socialist laws, and the liquidation of National Socialist

institutions and extraordinary courts were drafted in the

surnmer of 1945, supplementing the general laws and orders

that were issued by the US military government in the

previous months. The Control Council Legal Division made

studies to determine the extent of further legislation439 •

Control Council Law No.1 of 20 September 1945 was the

first Control Council measure for the denazification of

German law at the national level. This law was enacted in

accordance with the Potsdam Protocol provision on the

abolition of National Socialist legislation, and

substantially dealt with the same content as Military

Government Law No.1 in abrogating National Socialist

legislation that related to the establishment of the

political structure of the National Socialist regime440 • Any

legislation of a political nature enacted after 30 January

1933 was automatically repealed. Any person applying or

439 Report of the Military Government for Germany, U.S. Zone,
20 August 1945, No.1.

440 Loewenstein, "Law and the Legislative Process in Occupied
Germany", p. 732.
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laws were abolished through

which superseded zone

commanders and German

attempting to apply future German enactments that favoured

any persan with National Socialist connections or

discriminated against any persan on the basis of race,

nationality, religious beliefs or opposition te the NSDAP or

its doctrines would be subject to criminal prosecution441 •

Military Government Law No.1 and Control Couneil Law No.1

therefore included such a general "suspending clause" that

prohibited the German courts from applying discriminatory

provisions in any German law, or at least for as long as the

German judiciary remained under military government

supervision442 • The German courts thus assumed the

responsibility for applying German law in view of the

standards set by the general suspending clauses introduced

by military government legislation443 • Whereas the

application of National Socialist prineiples in the law was

expressly forbidden since the beginning of the occupation,

the Control Council remained engaged in the lengthy and

continuing task of repealing specifie enactments within the

body of German law444 •

Specifie National Socialist

Control Council legislation,

legislation issued by the zone

(

(

441 "Law No. 1: Repealing of Nazi Laws'I
,

the Control Council for Germany No.1
pp.6-8.

Official Gazette of
(29 October 1945),

442 Loewenstein, "Law and the Legislative Process in Occupied
Germany". pp.734-735.

443 Z45F 17/199-3/41 RG 26Q/OMGUS, Koblenz. Provenance OMGUS:
LD/AJ Br. Folder Title: Denazification of Judges and
Proseeutors. Subject: "Denazification of Judges and
Prosecutors in the German Ordinary Courts", 4 June 1947.

(
444 Monthly Report of the Military Governor, U.S. Zone, 30
June 1947, No.24.
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enactments445 , thus extending the initial SHAEF military

government legislation to the four occupation zones.

Military Government Law No.5 of 4 October 1945 on the

"Dissolution of Nazi Party", by which the NSDAP, fifty-two

of its affiliated organisations, and eight paramilitary

organisations, such as the SA, the SS and the SD, were

abolished and declared illega1446 , was extended by Control

Council Law No.2 of 10 October 1945 on "Providing for the

Termination and Liquidation of the Nazi Organizations Il in

Germany as a whole. This law abolished the NSDAP and sixty­

two of its affiliated organisations and outlawed their

reconstitution447 •

The Control Council set forth the basis for a

democratic administration of justice under Allied Control

Council Proclamation No.3 of 20 October 1945 on "Fundamental

Principles of Judicial Reform". This Proclamation called

for: the restoration of equality before the lawi restoring

the rights of the accusedi restoring judicial independence ­

setting forth that judges were declared free from executive

control and responsible ooly te the lawi prohibiting the

practice of administering justice on the basis of crime "by

analogy" and so-called "sound popular emotions"; abolishing

the National Socialist courts such as the Volksgericht and

the Sondergerichte; quashing sentences on individuals

445 Loewens tein, "Political Reconstruction in Germany", p. 33 .

446 "Law No. 5: Dissolution of the Nazi Party", Mili tary
Government Gazette, Issue A, 1 June 1946, p.17-19.

447 "Law No.2: Providing for the Terrnination and Liquidation
of the Nazi Organisations", Official Gazette of the Control
Council for Germany No.1 (29 October 1945), pp.19-21.
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convicted under the National Socialist regime on political,

racial or religious grounds448 •

In accordance with this Proclamation, Allied Control

Council Law No.4 of 30 October 1945 on the "Reorganization

of the German Judicial System" re-established the

constitution and responsibilities of the ordinary law

courts. This law re-established the jurisdiction of the

German courts as i t had operated during the Weimar period

according to the Law Concerning the Structure of the

Judiciary of 27 January 1877 in the version of 22 March

1924 449 • The district courts (Amtsgerichte450 ) , regional

appellate courts (Landgerichte451 ), and the suprerne courts of

448 Il Proclamation No. 3: Fundamental Principles of Judicial
Reform", Official Gazette of the Control Council No.1 (29
October 1945), p.22-23.

449 Art. l, .. Law No .. 4: Reorganization of the German Judicial
System", Official Gazette of the Control Council for Germany
No.2 (30 November 1945), p.26.

450 The traditional jurisdictional powers of the Amtsgericht
included civil· litigation rnatters in which the disputed
amount did not exceed the value of 1500 Reichmarks, and
"over certain other matters, regardless of the amount
involved, such as disputes between landlord and tenant ( ... )
and claims for support between husband and wife." It served
as a court of first instance in criminal matters, while its
jurisdiction ta impose penalty "was limited to sentences of
irnprisonment not in excess of five years." Nobleman,
IIAdministration of Justice ll

, p.92.

451 The Landgericht had civil jurisdiction in aIl matters in
which the amount in controversy exceeded 1500 Reicnmarks, in
cases that the Amtsgericht did not have any jurisdiction,
and had appellate jurisdiction over disputed matters arising
from the Amtsgericht.. Its jurisdiction in crirninal cases
extended to aIl matters outside the power of sentence under
the jurisdiction of the Amtsgericht. Ibid.
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appeal (Oberlandesgerichte452 ) were to be restored in each

Land and to maintain their specified jurisdiction in aIl

criminal and civil cases involving German citizens and

appellate jurisdiction in these cases. Hence, the

responsibilities of the German courts were generally to be

defined in accordance with the legal situation that was in

place before 30 January 1933. However, aligning the

responsibilities of the German courts in accordance with

this law remained at the discretion of the occupation

power453 • The occupation power was empowered with withdrawing

selected criminal and civil cases from the jurisdiction of

the German courts, in addition to separating its interests

from the jurisdiction of the German judicial organisation.

The jurisdiction of the German courts was extended to aIl

criminal and civil cases, except for: 1) criminal offences

committed against the Allied occupation forces; 2) citizens

of Allied nations and their property; 3) attempts directed

toward re-establishing the National Socialist regime and the

activi ty of National Socialist organisations; 4) criminal

cases involving military or civilian personnel who were

citizens of Allied nations 454 • The military government courts

452 The Oberlandesgericht held appellate jurisdiction over
decisions made by the Landgericht in both criminal and civil
matters. Whereas the Landgericht heard appeals from the
Amtsgericht in criminal cases on the facts and the law, the
Oberlandesgericht reviewed appeals only on matters of law.
In addition, the Oberlandesgericht exercised supervisory
administrative power over every Landgericht in the area
under its jurisdiction, while the Landgericht exercised this
power over every Amtsgericht under its appellate
jurisdiction. Ibid.

453 Adolf Schënke, "Einige Fragen der verfassung der
Strafgerichte", Süddeutsche Juristenzeitung (1946), p.63.

454 Art. 3, "Law No.4: Reorganization of the German Judicial
System", Official Gazette of the Control Council for Germany
No.2 (30 November 1945), p.26.
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could also exercise jurisdiction in civil cases, if a case

involved an amount exceeding the value of RM 2000, which

Control Council Law No.4 set forth to be the greatest amount

that could be handled by an Arntsgericht in civil cases45S •

The prosecution of offences was to be left to the

jurisdiction of the German courts when the nature of the

offence did not compromise the security of the Allied

Forces456 •

US military government and Control Council legislation

defined the power of the US military government to supervise

the work of the re-opened German courts, and limited the

jurisdiction of the German courts while the US military

government courts were in place. Military Government Law

No.2 applicable in the US occupation zone and the US

occupation sector in Berlin, and Control Council Law No.4 of

30 October 1945 applying in Germany as a whole set forth the

original basis for matters that lay outside the jurisdiction

of the German judicial organisation457 • These mainly involved

two types of cases: 1) cases involving crimes and offences

committed by individuals that would normally be subject to

trial in a German court; 2) criminal cases involving

offences against occupation law. Cases involving the

occupation forces, or any of the United Nations or nationals

455 Art. 2, "Law No. 4: Reorganization of the German Judicial
System", Official Gazette of the Control Council for Germany
No.2 (30 November 1945), p.26; "Rechtspflege:
Gerichtsverfassung ll , Süddeutsche Juristenzei tung (1946) ,
p.19.

456 Art. 3 (e), "Law No.4: Reorganization of the German
Judicial System", Official Gazette of the Control Council,
p.27.

457 Kurt Kleinrahm, "Rechtsnatur und Rechtswirkungen der
Beschrânkungen deutscher Gerichtsbarkeit durch das
Besatzungsreçht" , Deutscher Rechts-Zei tschrift (1948) ,
p.232.
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thereof either serving with or accompanying occupation

personnel, were excluded from the jurisdiction of German

courts458 • Limitations were thus imposed upon the

jurisdiction of the German courts in criminal and civil

cases, depending on the status of the parties involved in

the offence or dispute. The rule of law lacked the element

of the full restoration of judicial independence459 • Judicial

independence was restricted in order to ensure that the

judiciary complied with the concepts of the rule of law in

the administration of justice. Military Government Law No.2

allowed for far-reaching intervention in judicial

independence that affected the normal operation and internaI

affairs of the German administration of justice, at the same

time as judicial independence was to be promoted with the

precondition that German judges complied with the objectives

of the military occupation powers460 • The occupation powers

maintained unlimited power of supervision over the German

courts, such as the power to remove a judge from office and

to examine judgments by the German courts, which effectively

limited the German judicial independence set forth under

Proclamation No.3.

The activity of an independent judiciary was the most

important element in reinforcing law and justice in postwar

Germany, which was to fulfil the spirit and precepts of a

Rechtsstaat upon the establishment of the state

institutions. The dispensation of justice that was restored

in Germany served these ideals, although under a different

458 Neidhard, "Die Rechtspflege in der Gesetzgebung der
amerikanischen Zone tf

, p.84.

459 Friedmann, Allied Milita~ Government of Germany, pp.174­
175.

(

460 Heinrich Rohreke,
der Rechtspflege n

,

Tübingen, 1950, p.44.

"Die Besatzungsgewalt auf dem Gebiete
Diss.: Eberhard-Karls-Universitat zu
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forro of law that was introduced under the occupation regime,

in which the application of Control Council and zonal

military government law was predominant over German law461 •

The principle of judicial independence, the freedom of a

judge to administer justice without interference from

executive control, was therefore one of the main occupation

objectives in the sphere of the legal reconstruction462 • It

was therefore the avowed policy of the US military

government ta foster the independence of the German

judiciary by allowing the courts the freedom of

interpretation and application of the law, and to limit the

controls instituted by the military government to "the

minimum consistent with the accomplishment of the aims of

the occupation. ,,463 The policy of the US military government

was to avoid interfering in the operation of the German

courts, except in cases where serious interests of the

occupation authorities were involved~. In stark contrast to

the National Socialist administration of justice, the

restoration of judicial independence implied that judges

were to remain pclitically neutral and impartial in the

discharge of their functions46S • Whereas the government

enacted legislation, judges were to pronounce judgments

461 1126/33, Wiesbaden. "Radio-Rede [Geiler] über Deutschland
aIs Rechtsstaat" (n.d.).

462 Karl Loewenstein, "Justice", Governing Postwar Gennany,
ed. Edward H. Litchfield {Ithaca: Cornell university Press,
19S0}, p.250.

463 Freeman, Hesse: A New German State, p.134.

464 Monthly Report of the Mili tary Governor, u. s. Zone, 20
November 1945, No.4.

465 H. E. Rotberg, "Entpolitisierung der Rechtspflege",
Deutsche Rechts-Zeitschrift (1947), p.107.
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strictly in accordance with the impartiality of the law, and

thereby preserve the rule of law4 66 •

Control Council Proclamation No. 3 and Control Council

Law No.4 set forth the fundamental principles of reform that

were to govern the restoration of justice in Germany as a

whole, and the principles for the reconstruction of the

German judicial organisation through which these principles

were to be implemented467 • The implementation of Control

Council Law No.4 bringing the jurisdiction of the German

courts into conformity with its terms remained at the

discretion of the military government of each zone468 • This

opened the way for divergencies in the implementation of

this law in the four occupation zones, which was further

complicated by the fact that the coordination of divergent

decisions among the various courts of appeal either in an

occupation zone or in Germany as a whole was lacking due to

the absence of a supreme court, such as the Reichsgeri ch t,

since the terms of the Potsdam Protocol on decentralisation

did not allow for central German administrations to be re­

established469 •

The Reconstruction of a Land JUdicial Organisation

A new judicial organisation was to be established in

the newly created Land Hesse after aIl German courts were

466 Dicey, Introduction to the Study of the Law, p. xxv.

467 Mon thly Report of the Mili tary Governor, u. S. Zone, 20
December 1945, No.S.

4é8 Enactments and Approved Papers, Vol. l, 1945, pp.173-175.

469 Karl Loewenstein, "Reconstruction of the Administration
of Justice in American-occupied Germany", Harvard Law Review
Vol. 61 (1947-1948), p.422.
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closed47o • Re-opening German courts as soon as possible

became a pressing task as the rnilitary government judicial

organisation became overburdened with cases471 • The first

Amtsgerichte and Landgerichte began to operate throughout

Germany at the end of May and early June 1945 in order to

help alleviate the work-load of the military government

courts472 • The next major step in restoring the German

administration of justice was the reconstruction of a

permanent judicial organisation in each Land.

The restoration of a German judicial organisation in

the territory of what was te become Land GroE-Hessen began

with the re-opening of the first Amtsgerichte in Limburg on

4 June 1945, and in Wiesbaden on 11 June 1945473 • The

military government instructed the leading judges of the

Amtsgericht (aufsichtsführende Richter) to open the court,

recommend judicial personnel to be reinstated by the

military government, and to adhere to stated

responsibilities that were subject to certain limitations.

They were to hear criminal cases that dated from before and

after the beginning of the military occupation to the time

that the court was re-opened. Jurisdiction in criminal

matters was restricted in certain cases, such as sorne of

470 Zimmer, Die Geschichte des
Frankfurt-am-Main, p.88.

Oberlandesgerichts in

(

471 Latour andVogelsang, Okkupation und Wiederaufbau, p.78.

472 Starr, Denazification, Occupation and Control of Germany,
March-July, 1945, pp.121-122.

473 Eckart G. Franz, Hans Hubert Hofmann, and Meinhard
Schaab, Gerichtsorganisation in Baden-WiJrttemberg, Bayern
und Hessen im 19. und 20. Jahrhundert (Hannover: Akademie
für Raumforschung und Landesplanung, 1989) p.184.
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those outlined in Instructions to Judges No.1474 and offences

of a political character, unless the prior approval of the

military government was provided, as weIl as certain types

of civil cases. The courts were otherwise to handle matters

that affected the maintenance of public arder, and strictly

adhere ta aIl military government proclamations, laws,

ordinances, notices and regulations. AlI rnatters of interest

to the military government, such as violations against

military government regulations, cases of political or

military significance, and cases affecting public arder, as

weIl as aIl other matters handled by the court were to be

reported to the military government on a weekly basis. Any

attempt at continuing the lawlessness and arbitrariness of

the National Socialist regime or the maintenance of the

National Socialist WeI tanschauung in the administration of

justice was to be penalised most severely47s.

The US military government issued instructions ta the

newly appointed Landgericht president in Frankfurt-am-Main

on 28 July 1945, directing that he select personnel for this

court and subordinate Amtsgerichte in this area of

jurisdiction (Landgerichtsbezirk). The judges in every court

were to be provided with a copy of the Instructions to

Judges No.1 and the instructions for Amtsrichter, and were

to become familiar with the guidelines and regulations

issued by the military government. The Landgericht president

was to exercise supervision and disciplinary authority in

accordance with German law at his discretion, subject to

military government instructions, over aIl judicial

personnel in this area of jurisdiction, until this authority

474 Z45f 117/56-7/7, Koblenz. Legal Forro IJ 1. Military
Government - GermanYi Supreme Commanderls Area of Control;
Instructions to Judges NO.1.

475 460/568, Wiesbaden. Militarregierung Deutschland;
Kontroll-Gebiet des Obersten Befehlshabers. Dienstanweisung
für Amtsrichter, 9 July 1945i Der aufsichtsführende Richter.
Dienstanweisung Nr.1, 31 August 1945.
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would be assumed by the president of an Oberlandesgericht476 •

The Landgericht president directed the reorganisation of the

judicial organisation at this time by praviding

recommendations to the local government regarding: which

Amtsgerichte were to resume functioning, the allocation of

the required judicial personnel for these courts, the

distribution of court business to be dealt with by these

courts, the staff required for the Landgericht in Frankfurt­

am-Main, and the distribution of court business ta be heard

by this court after i t would be re-opened477 •

By August 1945, military government legal officers had

re-opened German courts at the Amtsgericht level in most

communities of the US zone, dealing with lesser criminal and

civil cases, as weIl as a number of Landgerichte with

jurisdiction over broader areas and over more serious

criminal and civil cases~8. Military government detachments

re-opened additional German courts throughout September

1945. The first Landgericht in what had become Land Greater

Hesse was opened in Frankfurt-am-Main on 18 October 1945479 •

Civil litigation had begun ta be heard in August 1945, while

criminal cases constituted most of the courts 1 business480 •

~6 460/568, Wiesbaden. Betrifft:
Militârregierung", 28 July 1945.

"Berichte an die

(

477 460/568, Wiesbaden. The Landgericht president, Frankfurt­
am-Main, to the Military Governrnent Legal Department at
Frankfurt-am-Main, 6 August 1945.

478 Monthly Report of the Military Governor, U.S. Zone, 20
August 1945, No.1.

479 "Der Aufbau der Justiz in der amerikanischen Zone: Gro13­
Hessen", Deutsche Rechts-Zei tschrift (1946), P .120.

480 Monthly Report of the Mili tary Governor, U. S. Zone, 20
September 1945, No.2.
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Over two-thirds of the courts scheduled to re-open in Hesse

were in operation by the tirne the Ministry of Justice began

to operate at the end of October 1945481 • Seventy-nine

Amtsgerichte and seven Landgerichte were functioning in

Hesse by 21 December 1945, making the reorganisation of the

structure of the judicial organisation in Hesse virtually

complete482 • By the end of December 1945, ninety-eight

percent of the Amtsgerichte and aIl eight Landgerichte in

Hesse were open, leaving the Oberlandesgericht in Frankfurt­

am-Main as the only remaining high court to be opened483 •

While the first German courts were opened as a matter

of expediency, a permanent Land judicial organisation was to

be re-established as part of restoring the German state

institutions. The long-term occupation objective of

restoring responsibility to German judicial authority was to

be served by what could be considered a blueprint for the

structure of the German judicial organisations in the Lander

of the US zone. The structure of the postwar administration

of justice in each Land was outlined in the "plan for the

Administration of Justice in the United States Zone", which

was issued in October 1945 by the Control Council Legal

Division and forwarded to the Regional Military Government

Minor cases that were transferred to German courts as
they re-opened in the summer and autumn of 1945 included
black market, curfew and traffic violations. Z45F 11/5-2/1.
OMGUS, LD. ilLegal Division History", Koblenz.

481 Franz, Hofmann, Schaab, Gerichtsorganisation.L. P .184.

482 501/831 Wiesbaden. "Office of Military Government for
Greater Hesse: Progress Report of Land Greater Hesse 1945",
21 December 1945.

{

483 8/189-3/1, RG260 OMGUS,
Division. Monthly Historical
Greater Hesse.

Wiesbaden. OMGH
Report, December

Historical
1945, Land
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headquarters for implementation484 in Hesse, Württemberg­

Baden and Bavaria485 • The purpose of this Plan was to set

forth provisions for the establishment of a system of an

administration of justice operated by German authorities in

the US zone on the basis of: the Potsdam Protocol provision

of reorganising the administration of justice in accordance

with the principles of democracy and equality before the

law; the policy of the military government to establish and

to maintain the independence of the German administration of

justice; the German authorities assuming responsibility for

the establishment and functions of the German administration

of justice while under the supervision of the rnilitary

government486 • The irnplementation of the provisions of the

Plan rested with authority of the Land Ministers of Justice.

In so far as was possible, the former provisions governing

the judicial organisation and the administration of court

jurisdiction under German law that remained applicable were

to be taken into account along with the principles of the

Plan487 • New legislative developments would be applied by the

postwar German judicial organisation that was defined under

this Plan488 •

484 Monthly Report of the Military Governor, U.S. Zone, 20
October 1945, No.3.

485 "Der Aufbau der Justiz in der amerikanischen Zone: GrofS­
Hessen", p.120.

486 463/929, Wiesbaden. Il Headquarters , u. S. Forces, European
Theater. Plan für die Justizverwaltung, arnerikanische Zone",
4. Oktober 1945.

487 463/929, Wiesbaden. "General Akten über Verfassung", 5.
November 1945.

488 The policy of reconstructing seperate judicial
organisations in each Land following the reconstruction of
the Lander and their governments in the U.S. occupation zone
was established in contrast to the British and the Soviet
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The Plan set forth that a Minister of Justice was to

function as the leading administrator of the administration

of justice in each Land4 89 , exercising the duties that were

forrnerly performed by the Reich Minister of Justice for

Gerrnany as a whole49o • These duties included: supervising the

functions of aIl judicial personnel; handling administrative

matters concerning the judicial organisation, such as the

appointment of personnel to the courts; organising aIl of

the practical functions of their office, such as

transactions with the military government; recommendations

occupation zones. Rather than set up a Ministry of Justice
operating within each Land government at the beginning of
the occupation, a Central Justice Office (Zentral Justizamt)
was established for the British zone on 1 October 1946 to
deal with legislative and personnel functions. The judicial
organisation in the Soviet occupation zone was also
centralised at the zonal level. The newly-created Land
administrations included justice sections, which were
directed by the superstructure of a German Central
Administration for Justice (Deutsche Zentralverwaltung für
Justiz). Bernhard Diestelkamp and Susanne Jung, "Die Justiz
in den Westzonen und der frühen Bundesrepublik" Aus Politik
und Zeitgeschichte Vol. 13 (24 March 1989), pp.19-20. The
development of independent Land administrations in the U.S.
zone also took place earlier than in the Soviet, French and
Bri tish zones. Lia Hartel, ed. , Der Landerra t des
amerikanischen Besa tzungsgebi etes (Stuttgart, Koln: W.
Kohlhammer Verlag, 1951), p.xxi. This political development
may have opened the way for the Lander of the U.S. zone to
assume the responsibility for administering their individual
judicial organisations at an early stage, rather than for
the judicial organisation to be organised and administered
at the zonal level.

489 463/929 Wiesbaden. Headquarters, u. S. Forces, European
Theater: Plan für die Justizverwaltung amerikanische Zone,
4. Oktober 1945.

490 Monthly Report of the Military Governor, u.s. Zone, 20
November 1945, No.4.
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for legislation; the opening and functions of the courts491 •

The power of the Minister of Justice to appoint judicial

personnel and judicial independence as defined in this Plan

was provisional, since the military government retained the

power to appoint or dismiss any judge under the terms of

Military Government Law No.2. In the interest of maintaining

judicial independence492 , the Plan also set forth that the

Minister of Justice was prohibited from intervening in the

judicial functions of judges493 • Disciplinary courts for aIl

judicial personnel were to be established at the

Landgerichte and one Oberlandesgericht in each Land.

Disciplinary court jurisdiction was to be handled by the

disciplinary chambers of the Landgerichte, and the

disciplinary senate at the Oberlandesgericht for Hesse in

Frankfurt-am-Main, consisting of three judges with

jurisdiction over court presidents, vice-presidents, the

judges of the Oberlandesgericht and the general state

prosecutor. Appeals from the disciplinary chambers would be

presented to the appellate courts (Rechtsmittelgerichte).

Their jurisdiction extended over aIl other civil servants,

as weIl as prosecutors, notaries and legal advisors. Appeals

against decisions of the disciplinary senate would be

transferred to a larger senate consisting of five judges.

Until local professional associations of lawyers and

notaries were re-established, the Landgericht presidents

were responsible for supervising the professional conduct of

491 463/929 Wiesbaden. Headquarters, U.S. Forces, European
Theater: Plan für die Justizverwaltung amerikanische Zone,
4. Oktober 1945.

492 Neidhard, "Die Rechtspflege in der Gesetzgebung der
amerikanischen Zone", p. 85.

493 463/929 Wiesbaden. Headquarters, U.S. Forces, European
Theater: Plan für die Justizverwaltung amerikanische Zone,
4. Oktober 1945.
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lawyers and notaries, and held the authori ty of imposing

disciplinary measures494 •

The Plan set for th that the traditional jurisdictions

of the German courts were to be maintained, and provided a

structure for the reorganisation of the judicial system in

each Land. Five Oberlandesgerichte, appeals courts of the

second instance, were to be opened in the three Lander of

the US zone, exercising appellate jurisdiction over the

Landgerichte, appeals courts of the first instance, which

were to exercise appellate jurisdiction over the

Am tsgerich te , or county courts. One Oberlandesgericht was to

be established for the newly formed Land of Hesse, operating

in the former Oberlandesgericht for Frankfurt-am-Main, with

adj oining seats occupied by a Vice-President in Darmstadt

and Kassel 495 • Eight Landgerichte were te be set up in

Frankfurt-am-Main, Wiesbaden, Darmstadt, GieBen, Limburg,

Hanau, Marburg and Kassel. Seventy-one Amtsgerichte and

twenty-five Amtsgericht branch offices were to be re-opened,

along with nine additional locations in which the

Amtsgerichte were to be in session496 • The Landgerichte were

to hold appellate jurisdiction over these Amtsgerichte in

their appropriate areas of jurisdiction, or

Landgerichtbezirke. Public prosecutors' offices were to be

494 463/929, Wiesbaden. Headquarters, U. S. Forces, European
Theater: Plan für die Justizverwaltung amerikanische Zone,
4. Oktober 1945.

495 Steidle, Hermann, Il Der Plan für den
Rechtspflegewesens in der amerikanischen Zone",
Juristenzeitung (1946), pp.14-15.

Aufbau des
Süddeutsche

(
496 "0er Aufbau der Justiz in der amerikanischen Zone: Grog­
Hessen", p.120.
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established at the location of the Oberlandesgericht and the

Landgerichte497 •

The jurisdiction and functions of the German courts

were established by German law, with certain modifications

arising from Military Government Law No. 2 (Art. 6 on the

limitations of German court jurisdiction) , Military

Government Instructions te Judges No.l, the organisational

provisions of the Plan, and whatever other directives

enacted by the military government498 • The jurisdiction of

the Amtsgerichte as criminal courts of the first instance

was reduced to convictions of prison sentences to the

maximum of five years, or penitentiary sentences of up to

two years. In civil cases, they were to act as the courts of

first instance in which the value of the disputes did not

exceed RM 1500499 • Court jurisdiction was regulated by Art.

23 of the Gerichtsverfassungsgesetz of 27 January 1877. The

Landgerichte were defined as courts of the first instance in

criminal cases that superseded the jurisdiction of the

Amtsgerichte, depending on the extent of the potential

penalties that could be imposed by the court, as weIl as

acting as the appeals courts over the decisions of the

Amtsgerichte. As civil courts, the Landgerichte were to deal

with aIl civil and commercial cases of the first instance

that lay outside the jurisdiction of the Amtsgeri ch te, as

497 "Justizverwaltungsnachrichten: GroBhessen", Süddeutsche
Juristenzieitung (1946), p.18.

498 463/929 Wiesbaden. Headquarters, u. S. Forces, European
Theater: Plan für die Justizverwaltung amerikanische Zone,
4. Oktober 1945.

499 This amount was later raised to 2000 RM in accordance
with Control Council Law No.4 Art. 2.. Neidhard, "Die
Rechtspflege in der Gesetzgebung der amerikanischen Zone Il ,

p.85; 8/189-3/18 RG 260 OMGUS. APO 758. subject:
"Administration of Justice", 28 December 1945.
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weIl as serving as the appeal authority over these lower

courts. Modifications were made to the appeals courts by

abolishing parts of the Gerichtsverfassungsgesetz of 1877.

The Plan abolished the division of chambers for civil and

criminal matters in the Landgericht and the

Oberlandesgericht senates, and prohibited the creation of

special chambers for civil and criminal matters. The

greatest difference was the reform of the Oberlandesgericht.

This court was made responsible for hearing crirninal as weIl

as civil appeals cases from the Landgericht, thus making the

Oberlandesgericht strictly a supreme appeals court taking

the place of the former Reichsgericht that functioned at the

national levelsoo • The local military government detachment

in each Land supervised the functions of these courtsS01 •

The operation of the postwar German judicial

organisation at the LandS 02 level was directed by the newly

established Land Ministry of JusticeS03 , assuming the

authority that was formerly exercised by the Reich Ministry

of Justice504 at the national level. The transfer of direct

500 Steidle, "Der Plan für den Aufbau des Rechtspflegewesens
in der amerikanischen Zone", pp.14-15.

501 463 /929 Wiesbaden. Headquarters, U . S . Forces, European
Theater: Plan für die Justizverwaltung amerikanische Zone,
4. Oktober 1945.

502 Nobleman, "Administration of Justice", p.91.

503 Stolleis, "Rechtsordnung und Justizpolitik: 1945-1949",
p.396.

504 Clay, Decision in Germany, p. 248.
Apart from Control Council enactments regarding the

reform of justice in Germany, the restoration of the German
administration of justice was organised differently in the
four occupation zones. Land Ministries of Justice were
established in the U. S. and French zones as the leading
authority of the administration of justice at the Land
level, the administrations of justice in the British and the
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responsibility for the judicial organisation to the Land

Minister of Justice also represented the first step in the

restoration of judicial sovereigntySos. The Minister of

Justice was to function as the Ieading authority of the Land

administration of justice, whose pawers and responsibilities

were outlined in the Planso6 • The Minister was charged wi th

handling the administrative affairs of the judicial

organisation, the operation of the courts, and the

appointrnent of judges, subject to the approval of the

military government, and was also responsible for

disciplinary supervision of Iegal personnel, subrnitting

monthly reports ta the Land Military Government Office on

the operations of the courtsS07 . The US rnilitary governrnent

instructed the Minister-President of Hesse to establish a

Land Ministry of Justice on 15 October 1945, in which the

Land Minister of Justice was correspondingly charged with

the supervision of the functions of this Ministry, subject

to the supervision and approval of the rnilitary government.

These functions included the exercise of administrative

control over judicial and administrative personnel, and the

ternporary appointrnent of personnel soe .

Soviet zones were established at the zonal level. Friedmann,
Allied Milita~ Government of Germany, pp.170-171i Wrobel,
Veruteilt zur Demokratie, pp.111-1l9.

SOS Loewenstein, "Reconstruction of the Administration of
Justice n, p. 428 i

506 RG 260 OMGUS, 17/210-2/6, Wiesbaden. APO 758. Subject:
"Administration of Justice, Land Greater Hesse", 20 November
1945.

507 Loewenstein, "Reconstruction of the Administration of
Justice", p.429.

soe 502/919, Wiesbaden. Office af the Military Governrnent for
Greater Hesse. "Organisationsheft Nr.2", 14. Oktober 1945.
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Whereas the Plan provided for the reorganisation of the

system of the ordinary law courts, additional measures were

introduced for the other branches of the administration of

justice. The Land Minister of Justice was to assign matters

concerning Rhine navigation to the jurisdiction of the

appropriate Am tsgerich te, subject to the prior approval of

the military government. Labour courts were not to be re­

opened for the time being. The functions of the labour

courts as established in the provisions of the labour courts

law were to be assumed by the Arntsgerichte and Landgerichte

as would be required509 . Since the Plan did not include

provisions for courts to review administrative and labour

disputes or constitutional controversies, these separate

branches of the judicial organisation and their functions in

each Land of the US zone were developed separately510. These

further developments of the Land judicial organisation would

take place upon the reconstitution of the permanent Land

government that would succeed the provisional government.

The Establishment of the Landerrat

The reconstruction of German political life in the US

zone began at the Land level. Governmental jurisdiction in

the US zone was divided between the military government and

the reconstituted German government at the Land level. It

saon becarne apparent after the creation of the Lander in the

us zone that certain governmental functions that were

formerly exercised by the government at the national level,

509 463/929 Wiesbaden. Headquarters, U.S. Forces, European
Theater: Plan für die Justizverwaltung amerikanische Zone,
4. Oktober 1945.

510 Georg-August Zinn, "Administration of Justice in
Germany", Annals of the American Academy of Political and
Social Science Vol. 260 (November 1948), p.35.
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such as administrative services, exceeded the scope of the

Land governments, while other functions required

coordination on a zonal basisS11 • In order to ~oordinate the

reconstruction work in the three Lander, a Landerrat was

created in Stuttgart on 5 October 1945 under the auspices of

the US military government te represent the common interests

of the Lander of the US zone, and to coordinate the

interests between these Lander and the regional offices of

the us military governmentS12 • General Lucius D. Clay, the

deputy military governor of the US zone, opened the first

meeting of the Landerrat on 17 October 1945, in which he

stated that the Landerrat was to serve as a provisional

central authority of the US zone to coordinate legislation

where uniformity in the zone was necessary. However, it was

not to serve as a legislature or an executive for the US

zoneS13 • The joint responsibility possessed by the

representatives of the three Lander was to facilitate the

decision-making for the various tasks of the zonal

reconstruction by coordinating their common interests, which

would otherwise be undertaken by a national governmentS14 •

Although the Landerrat did not possess legislative power,

uniform legislation for the three Lander of the US zone was

drafted in the Landerrat and promulgated by each Land

511 Heinz Guradze, "The Laenderrat: Landmark of
Reconstruction", Western Poli tical Quarterly, Vol.
1950), p.191.

German
3 (June

(

512 Pollock and Meisel, Germany under Occupation, pp. 126­
127; Monthly Report of the Military Governor, U.S. Zone, May
1948, Ne.35.

513 Ziemke, U.S. Army in the Occupation of Germany, p.4D4.

514 von Elmenau, "Aufbau und Tatigkeit des Lânderrats der
U.S.-Zone", p.113.
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Minister-President until full-fledged Land legislatures were

established following the adoption of Land constitutionsS1S •

The Landerrat consisted of the Minister-Presidents of

Hesse, Württemberg-Baden and Bavaria serving to coordinate

discussion and policymaking on matters of common concern to

these three Lander. The Minister-Presidents were assisted by

a staff of German functional experts, and a permanent

secretariat in Stuttgart serving as a steering committee

preparing the agenda of matters for discussionS16 • The

Landerrat was a new legislative authority for the Lander of

the US zone in the absence of a central German government.

The representatives of the German Land governments at the

Landerrat worked under the supervision of US military

government officiaIs of the Regional Government Coordinating

Office (RGCO) that was directly responsible to the US Deputy

Military Governor517 , while the Land military government

directors supervised the work of the German officiaIs at the

Land level518 • The representatives of the RGCO held a twofold

function: conveying military government policy to the German

authorities either at the various Landerrat committees they

attended, or through the secretariat, and to inform OMGUS

and the Land military government offices about the work of

the cormnittees 519 • The Landerrat was not vested with

515 Monthly Report of the Military Governor, U. S. Zone,
February 1949, No.44.

516 Velma Hastings Cassidy, "The Beginning of Self-government
in the American Zone of Germany" , Department of State
Bulletin Vol. 16 (1947), pp.231-232; Pollock and Meisel,
Germany under Occupation, pp.128-135.

(

517 Monthly Report of the Military Governor,
March 1946, No.8i Pollock and Meisel,
Occupation, pp.127-128.

518 Clay, Decision in Germany, p. 61.

519 Guradze, n Laenderrat Il, p. 195 .
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executive authority, as its decisions were to be promulgated

as legislation in each Land by the Minister-President, which

remained subject to the approval of the Land military

government to ensure that legislation conformed to military

government policy520. The adoption of legislative rneasures by

the Landerrat thus served in practice as uniform legislation

for the US occupation zone while its decisions and those of

the individual Minister-Presidents were promulgated

separately by the Minister-President of each Lanc:J521 •

Legislation that would be applied on a zonal basis could

emanate from either of two sources of authority. ProposaIs

for Landerrat legislation were to be submitted to the

Regional Government Coordinating Office, and then sent to

the OMGUS headquarters in Berlin with its recommendations

for approval, along with simultaneous notification to the

Land military governrnent offices. They could also be drafted

by US military government authorities and sent to the

Landerrat for consideration as legislation in the Lander of

the US zone522 .

In the interest of maintaining unity of legislation in

the US zone, legal matters of common concern to the Lander

were dealt with by a Landerrat Legal Cornrnittee, composed of

the Ministers of Justice of the Lander forrned on 4 December

1945. The purpose of this cemmittee was to examine and

approve new legislation proposed by the Land governments, as

weIl as examine proposed amendrnents te existing legislation,

such as ta remove National Sacialist influences, before

520 Hartel, Der Landerra t
Besatzungsgebietes, pp.210-211.

des amerikanischen

(

521 Monthly Report of the Military Governor, U.S. Zone,
February 1949, No.44.

522 Loewenstein, "Law and the Legislative Process in Occupied
Germany", p .1004;
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forwarding the legislation to the L~nderratS23. The Ministers

of Justice deemed it important to enact uniform legislation

in the three Lander, and thus maintain continuity with

German Reichsrecht, or national law. It was also desirable

to avoid duplication of work at the separate ministries, and

the military government simultaneously. The cornmittee

planned to discuss aIl important matters pertaining to the

re-establishment of independent German legislation and the

judiciary. Subj ects of discussion at this time were the

transfer of cases to German courts when German legislation

would cover aIl the crimes that were being handled by the

rnilitary government courts, the trial of war criminals in

German courts, and the drafting of a uniforrn German

denazification law that would emphasise the individual

exarnination of former National Socialists524 • The legal

committee functioned as one of the Landerrat technical

committees525 , with the Minister of Justice for Greater Hesse

acting as the chairman. This committee drafted and issued

aIl legislation within the L~nderrat machinery in which

roughly sixty permanent or semi-permanent committees handled

various functions 526 • AlI Landerrat decisions were forwarded

to the Regional Governrnent Coordination Office, and in turn

transferred to the OMGUS headquarters in Berlin for review

and approva1 527 , unless the legislation was approved on the

523 Hartel, Der Landerra t
Besatzungsgebietes, p.88.

des amerikanischen

(

524 Z 1 /1213 Koblenz . "Report on the meeting of the three
Ministries of Justice of Württemberg-Baden, Bayern and GroB­
Hessen." DR.H./1a, 18/12/46.

525 Loewenstein, "Law and the Legislative Process in Occupied
Germany", p. 726, note. 10 .

526 Ibid., p.100S.

527 von Elmenau, "Aufbau und Tatigkeit des Landerrats der
U.S.-Zone", p.116.
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meetings. Laws adopted by the Landerrat could be rejected by

the US military government if they did not serve to fulfil a

basic occupation objective, or violated democratic

principles 528 • Every law that was drafted in the Landerrat

and was approved by the military government would be

promulgated by the individual Minister-President for the

respective Land529 until Land constitutions were adopted and

state parliaments were formed.

The Reconstruction of a German constitutional

(

Government in Hesse

The provisional Land government of Hesse had initially

been installed until a permanent Land consti tution would

forro the basis of the state, such as establishing a free and

independent judiciary and placing limitations upon the

exercise of governmental power. The authority of the Land US

military government was to be limited to that of exercising

supervisory control over the German constitutional Land

government530 • The relationship between the US military

government and the newly constituted Land governments was

established under the terms of a new policy directive

promulgated on 30 September 1946 that defined the powers

retained by the rnilitary government, and the relations

between the Land US military government offices and the

German Land civil governments. US occupation policy required

52B Loewenstein, "Law and the Legislative Process in Occupied
Germany", p .1006.

529 Hartel, Der Leinderra t

Besatzungsgebietes, p.88.
des amerikanischen

(
530 Monthly Report of the Military Governdr, U. S. Zone, 20
March 1946, No.S.
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increasing German self-government, which was brought about

through the elections of Lander governments and the adoption

of the Land constitutions. Although constitutional

government was established in each Land, the Land

governments did not become fully independent since certain

powers remained reserved to the military governrnent531 • The

military governrnent maintained its exercise of its supreme

authority to accomplish its objectives, and could therefore

intervene in the activity of the Land government532 • The

military governrnent proclamations, laws, enactments, orders

and instructions remained in force. Occupation objectives

were to be maintained by means of observation, inspection,

reporting and advising, and the rnilitary government courts.

The intervention of the US military government in the

functions of the Land government was to be limited to

disapproval of economic, social, political and governmental

activity that the rnilitary government considered clearly

violating the objectives of the occupation, or removing

public officiaIs whose public activities violated these

objectives533 •

The new Land constitutions of the three Lander in the

US occupation zone determined the separation of executive,

legislative, and judicial powers that were hitherto assumed

by the military governrnent under the terms of the

531 502/1895, Wiesbaden. OMG for Germany (US) Office of the
Military Governor. APO 742. AG 010.1 (CA). Subject:
"Relationship between the Military and Civil Government (US
Zone) Subsequent to Adoption of Land Constitutions lt

, 30
September 1946.

532 Clay, Decision in Germany, p. 89 .

533 502/1895 Wiesbaden. OMG for Germany (US) Office of the
Military Governor. APO 742. AG 010.1 (CA). Subject:
"Relationship between the Military and civil Government (US
Zone) Subsequent to Adoption of Land Constitutions", 30
September 1946.
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unconditional surrender, by which these powers were vested

in the military governrnent. The civil Affairs Division of

the US military governrnent forrnulated a programme for the

drafting and adoption of Land constitutions in January 1946,

directing each Minister-President to appoint a Land

constitutional commission to research necessary material to

be placed at the disposaI of elected constitutional

assemblies that would draft and approve the new constitution

for each Land, which would then be reviewed by the US

military government534 for the final approval prior to the

promulgation by the elected Landtag. Delegates from aIl the

Land political parties were elected on 30 June 1946 to forro

a constitutional commission to draft a new Land

consti tution535 , which was later to be approved in a

referendum536 • The commissions in the three Lander completed

their work in October 1946, and were subsequently reviewed

and approved by the military government and the US State and

War Departments537 • The constitution was officially adopted

by the constitutional commission with a vote of eighty-two

to six with two abstentions538 , then ratified by a referendum

534 Monthly Report of the Military Governor, U. S. Zone, 20
February 1946, No.?

535 Mon thly Report of the Mili tary Governor, u. S. Zone, 20
July 1946, No.12.

The seats won by the various parties in Hesse were as
follows: eDU/eSU 35; SPD 42; LDP/DVP/FDP 6; KPD ?

536 Arndt, "Die staats- und verwaltungsrechtliche Entwicklung
in GroB-Hessen", p.186.

537 Monthly Report of the Military Governor, U.S. Zone, 31
October 1946, No.16; Clay, Decision in Germany, p.89.

538 Mon thly Report of the Mili tary Governor, u. s. Zone, 31
October 1946, No.16.
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in Hesse on 1 December 1946539 • The new Land parliament was

elected on the basis of this referendum on the same d ay540.

The Land constitution organised the future political life of

the state541 (Staatsleben), conferring the freedorn of full

legislative powers upon the Land government, maintaining the

principle of the separation of these powers542 , and

establishing parliamentary government by which legislative

power was assigned to the Landtag (parliament) and to the

people543 • The adoption of the Land constitution marked a

transition toward the establishment of a permanent Land

executive and legislature. The responsibility for

promulgating Landerrat legislation in each Land was

conferred upon the elected Landtag (state parliament),

provided that it was not rejected by the US military

government544 • The primary function of the military

539 Kropat, Hessen in der Stunde Null, p.121.

540 Clay, Decision in Germany, p. 90.
The name of the state was changed from "Greater Hesse"

to "Hesse" at this time upon the adoption of the
constitution, since "Greater Hesse" was considered too
rerniniscent of the National Socialist "Greater Germany"
(GroB-Deutschland), Walter Mühlhausen, Hessen 1945-1950: Zur
politischen Geschichte eienes Landes in der Besatzungszei t
(FRankfurt-am-Main: Insel Verlag, 1985), p.41.

541 Dieter Gosewinkel, Adolf Arnt: Die Wiederbegründung des
Rechtsstaats aus dem Geist der Sozialdemokratie, 1945-1961
(Bonn: Verlag J.H.W. Dietz Nachf., 1991), p.97.

542 Adolf Arndt, "Status and Development of Constitutional
Law in Gerrnany", Annals of the American Academy of Political
and Social Science (July 1948) Vol. 258, p.S.

543 "Verfassung des Landes Hessen", VI. "Die Gesetzgebung"
Arts. 116-125, passim, Gesetz- und Verordnungsblatt für das
Land GroE-Hessen (1946), p.237.

( 544 Hartel , Der Léinderra t
Besatzungsgebietes, p.88.
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government regarding the legislative process in the US zone

was to review the enactments of the German Land legislatures

(Landtage) , which possessed broad legislative authority in

local and regional matters545 . In the interest of US policy­

makers to maintain the maximum decentralisation as

postulated in the Potsdam Protocol, governmental authority

was concentrated at the Land level in accordance with the

Land constitutions. The Land governments therefore

supe~seded the Landerrat that had no direct executive

authori t y 546 , serving only the legislative function of

drafting laws that would be implemented by the Land

governments.

The Land constitution set forth new terms gaverning the

judicial organisation. National Socialist perversions of law

and justice were outlawed. There was to be no punishment

other than on the basis of law; no individual would be

deprived of their right to a trial, and would only be tried

by a regularly appointed judge; aIl extraordinary courts

were expressly farbidden. The legislative authority would be

expressed through the courts. Judges were declared ta be

independent, and were subject solely to the authority of the

law547. A Supreme Constitutional Court (Staatsgerichtshof)

was to be established and charged with the task of defending

the provisions of the constitution548 . The Staatsgerichtshof

545 Zink, The United States in Germany: 1944-1955, p.307.

546 Loewenstein, "Law and the Legislative Process in Occupied
Gerrnanyll, p .1010.

547 IIVerfassung des Landes Hessen Il , Gesetz- und
Verordnungsblatt für das Land GrofS-Hessen (1946), VII. "Die
Rechtspflege" , Art. 126, p.237.

548 Gosewinkel, Adolf Arndt: Die Wiederbegrüundung des
Rechtsstaats aus dem Geist der Sozialdernokratie, p.134.
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was to judge the constitutionality of legislation, the

violation of fundamental rights, the integri ty of popular

elections, and cases involving constitutional disputes

arising from the constitution or laws549 . This court was also

empowered with removing judges from office upon the request

of the Landtag, if the judges did not exercise the functions

of their office in accordance with "the spirit of democracy

and social understanding"550. The terms of the Plan for the

Administration of Justice and the us military government

directives for the implementation of this Plan in Hesse were

rescinded on 21 July 1947. The Lander constitutions laid the

basis for a reorganisation of the German judicial

organisations that corresponded to the principles of

democracy, justice according to the law, and equality before

the law for aIl ci tizens551 .

The Plan for the Administration of Justice had hitherto

served as the basis for the reconstruction of German court

(
jurisdiction prior to the adoption of the Land

constitutions, and had since become obsolete. The

establishment and implementation of the German

administration of justice hereafter became the

responsibility of German authorities, while remaining

subject to the existing Control Council, US military

government and German legislation and regulations dealing

with the administration of justice, such as the receipt of

549 "Verfassung des Landes Hessen", Gesetz- und
Verordnungsblatt für das Land Gro/!'-Hessen (1946), VIII. 110er
Staatsgerichtshof", Art. 131, p.238.

550 Ibid., VII. "Die Rechtspflege n
, Art. 127, p.237.

(

551 Zl/1283, Koblenz. Amt der Militarregierung für Hessen,
Büro des Direktors, APO 633, Recht 312, EA/jh, Wiesbaden,
21.7.1947. "Betr.: Rechtsprechung"i Z45F 17/199-3/41 RG
260/0MGUS, Koblenz. Office of Military Governor APO 742.
"Subject: Administration of Justice", 13 June 1947.
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monthly reports on the operations of the German courts. The

Land government was also free to modify the provisions of

the Plan in whole or in part at its discretion552 . The

Minister of Justice questioned whether changes to the

current Land judicial organisation were desirable at this

time, two years after the collapse of the National Socialist

regime and the redrawing of the Land boundaries. Changes up

to this time always dealt with considerations of expediency

and pressing demands of the moment. Potential changes to be

considered at this tirne included: whether the locations of

the Landgerichte and the Landgerich tbezirke and the

Amtsgerichtsbezirke that were introduced upon the formation

of Hesse corresponded to the present situation or whether

modifications were necessary, and whether the opening of new

courts was desirable or necessary553. The Plan effectively

became redundant, but the Land government supplernented its

original provisions that remained in effect554 . New terms

were introduced for selecting judges in accordance with Art.

127 of the constitution of Hesse555 , and setting forth the

552 Zl/1283, Koblenz. Amt der Militarregierung für Hessen,
Büro des Direktors, APO 633, Recht 312, EA/jh, Wiesbaden,
21.7.1947. "Betr.: Rechtsprechung"; Z45F 17/199-3/41 RG
260/0MGUS, Koblenz. Office of Military Governor APO 742.
"Subject: Administration of Justice", 13 June 1947.

Betr.: "Sitz
der Amts-

von Voll-

553 463/929, Wiesbaden. 3200 - la 1195,
Bezirk der Gerichte; Einteilung
Landgerichtebezirke; Wiederoffnung
Zweigsgerichten", 29 May 1947.

und
und
und

554 "Die
Hessen" ,

Gesetzgebung der Lander (amerikanische
Silddeutsche Juristenzeitung (1946), p.564.

Zone) :

(

555 "Verordnung über die Weitergeltung des Rechtspflege­
Aufbauplans vorn 14. April 1948"; "Anlage zur Verordnung über
die Weitergeltung des Rechtspflege-Aufbauplans vorn 14. April
1948" , Gesetz- und Verordnungsblatt far das Land Hessen
(1948), p.71.
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terms for the permanent appointment of judges556 that

replaced the provision for temporary appointments set forth

in the Plan557 • New provisions were also introduced for the

formation of disciplinary courts at the Landgerichte and the

Oberlandesgericht for the institution of disciplinary

proceedings against jurists558 •

The institution of constitutional government in Hesse

thus led to greater independence from the direct influence

of the US military government, and led to a greater

responsibility for the judiciary to serve as a safeguard

against arbitrary actions exercised by the state. Questions

involving constitutional matters were handled by a

constitutional court that was established to serve as a

check upon public authority and legislation enacted by the

Land government. The government of Hesse adopted the Land

Constitutional Court Law on 12 December 1947 that would

serve to defend the principles of the constitution.

Professional judges and lay members were appointed to this

court by the Landtag. The court was responsible for hearing

cases against members of the government or the permanent

judiciary. The law prescribed procedures by which the court

was to protect the constitution, determine the

constitutionality of laws and implementing regulations, and

mediate in jurisdictional conflicts between the separate

556 "Verfassung des Landes Hessen It , Gesetz- und
Verordnungsblatt für das Land GroiS-Hessen {1946}, VII. "Die
Rechtspflege", Art. 127, p.237.

557 458/1021, Wiesbaden. 2052 - rb 2163. ItRunderlass Über die
Dienstbezeichnung der richterlichen Beamten lt

, 9 September
1947.

55a IIVerordnung über die Weitergeltung des Rechtspflege­
Aufbauplans vom 14. April 1948"; "Anlage zur Verordnung über
die Weitergeltung des Rechtspflege-Aufbauplans vom 14. April
1948" , Gesetz- und Verordnungsblatt für das Land Hessen
(1948), p.?l.
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levels of government. Any individual or administrative

authority could take a case to the court if it involved a

matter that violated one of the basic rights in the

constitutionss9 • The jurisdiction of the constitutional court

also extended to: cases of impeaching members of the Land

government for violating the constitutioni cases involving

the constitutionality of Land legislationi maintaining the

integrity of elections to the legislaturei cases of judges

accused of professional neglect by acting contrary to the

constitution. Unlike the constitutional courts of the other

Lander, only the constitutional court in Hesse allowed for

an individual to bring a case before the court if their

fundamental rights were violateds60 • This reform of the Land

administration of justice represented a major innovation

that entrenched the protection of civil rights set forth in

the constitution. The establishment of the constitutional

court mitigated the ordinary courts claiming the right to

judge the constitutionality of governmental enactments. This

had been one of the most dangerous features of the

administration of justice in the Weimar Republic.

Reactionary judges used this claim to sabotage progressive

measures, citing their right of judicial independence561 •

Administrative Courts

A system of administrative

judicial safeguard to affirm

courts would provide a

the division of the

(

559 "Gesetz über den Staatsgerichtshof vom 12. Dezernber
1947", Gesetz- und Verordnungsblatt für das Land Hessen
1948, pp.3-8i Monthly Report of the Military Governor, U.S.
Zone, December 1947, No.30.

560 zinn, uAdministration of Justice in Germany", p.36.

561 Friedmann, The Allied Military Government of Germany,
pp.82-83, 10.
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legislative, executive and judicial powers of the state,

maintaining the ideal of the Rechtsstaat by preventing the

exercise of arbitrary action by the state authorities. The

role of these courts was to adjudicate in controversies

concerning rights of an individual that were affected by an

act committed by a public authority, thus contributing to

safeguarding the rule of law by providing for the defence of

the constitutional rights of the individual, while acting

independently of governmental control, as were the ordinary

law courts562 • At the national level, Control Council Law

No.36 of 10 October 1946 on "Administrative Courts"

recommended that administrative courts be re-established

throughout Germany and in Berlin. The terms of the

structure, jurisdiction and procedure of these courts were

left to the discretion of the respective Allied military

goverrunent zone commanders and the Allied Kommandatura in

Berlin, in so far as the legislation guiding these courts

did not confiict with Control Council legislation and

policy. National Socialist legislation regarding the

administrative courts was abolished upon the enactment of

this law563 •

Control Council Law No.36 confirmed the existing reforrn

of the administrative courts that had already been re-opened

in the US occupation zone, where the US military governrnent

pressed for a rapid restoration of the administrative

courts564 • The Liinderrat worked in coordination with

562 Loewenstein, "Justice", p. 239.

563 "Law No. 36: Administrative Courts", Official Gazette of
the Control Council No.ll (31 October 1946), p.lS3; Monthly
Report of the Milita~ Governor, U.S. Zone, 31 October 1946,
No .16.

(

564 Wilhelm Bauer,
Verwaltungsrechtspflege",
(1946), p.1S0.

"Wierderaufbau der
Silddeutsche Juristenzeitung
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instructions from the US military government to create a

uniforrn regulation for the procedures and jurisdiction of

the administrative courts in the three Lander of the US

zone, essentially following the pattern of administrative

justice that was established before 1933 565 • A panel of

German jurists convened in Heidelberg in Septernber 1945 to

draft proposed legislation for the procedures and

jurisdiction of the system of administrative courts in the

US zone566 • It was necessary to reorganise the system of

administrative courts to achieve uniformity in the three

Lander , and to restore their significance in the

administration of justice. The NSDAP considered the

administrative courts to be in a position to hinder its

arbitrary rule, and therefore lirnited the responsibility of

these courts. As a consequence, the legal authority of the

administrative courts to protect the rights of individuals

and public bodies was almost completely eliminated. The

restoration of protection against unlawful actions of the

state authorities thus became an important task in view of

the past circurnstances, in addition to the standardisation

of the law567 governing the structure and responsibility of

the administrative courts in each of the three Lander.

The primary goal for the initial development of the

administrative courts was to achieve the complete separation

of the administrative courts from the administration and the

personal legal position of the individual judges, as weIl as

establishing a two-tiered system of administrative courts by

which appeals from the first instance could be heard at a

565 Loewenstein, "Justice", p.240.

566 Monthly Reports of the Military Governor, U.S. Zone, 20
October 1945, No.3.

567 Bauer, "Wiederaufbau der Ven.·altungsrechtspflege" 1 p.149.
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higher level568 . The revision of the Administrative Code was

completed on 17 September 1945, removing aIl traces of

National Socialist ideology569, and was referred to the

Lander governments for comment510 . The text of this new

Administrative Code was approved and adopted by the Legal

Committee of the La.nderrat on 24 April 1946511 , and was then

to be promulgated by the Minister-President of each Land,

with the appropriate adjustment for the local conditions572 .

The Land military government ordered the administrative

courts in Hesse to be re-opened according to the terms of

the Landerrat law enacted on 6 August 1946. These courts

were to be re-established in each Land of the US zone, and

were to conform with the legislation and policies of the US

military government and the Control Counci1573 . The

government of Hesse decreed that administrative courts in

Hesse in Wiesbaden, Kassel and Darmstadt, and an

administrative court serving as a special senate at the

Oberlandesgericht in Frankfurt-am-Main, were scheduled to

open on 1 September 1946574 . The Oberlandesgericht heard

568 Ibid., p.152.

569 Clay, Decision in Germany, p. 248.

570 Monthly Reports of the Military Governor, U. s. Zone, 20
November 1945.

571 "Die Gesetzgebung der Lander: Verwaltungsrechtspflege",
Süddeutsche Juristenzeitung (1946), p.130.

572 Loewenstein, "Reconstruction of the Administration of
Justice", p.427.

573 501/1892, Wiesbaden.
Administrative Courts in Land
Tgb: Nr.M845/46, Ku/St.

Subject:
Greater

"Reopening of
Hesse", 25.9.1946.

(
574 1126/11, Wiesbaden. "Verordunung über die
Wiedereinführung der Verwaltungsgerichtsbarkeit", 16. August
1946.
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appeals from these courts for the time being575 • AlI

administrative courts in Hesse were re-opened on 15 October

1946576 • The administrative courts in the Lander of the US

zone were regulated uniformly for the first time577 since

their introduction in the nineteenth century578. The

conclusive provisions on their composition, responsibilities

and procedures were later set forth in the Land law on

administrative courts promulgated on 31 October 1946579 •

US military govermnent Administrative Courts Officers

were instructed to educate the people of the US occupation

zone on the availability of administrative courts for the

redress of complaints and grievances against decrees of

German governmental agencies or officiaIs, and for "the

protection of the citizen against arbitrary use and abuse of

power by the German government." 580 The Land govermnent

decreed that the organisation of the administrative courts

in Hesse was to consist of an administrative appeals court

in Kassel and three administrative courts situated in

575 1126/11, Wiesbaden. "Begründung zu dem Entwurf
Ver0 rdnung über die Wiedereinführung
Verwaltungsgerichtsbarkeit".

einer
der

(

576 Monthly Report of the Military Governor, U.S. Zone, 31
October 1946, No.16.

577 "Die Gesetzgebung der Lander: Verwaltungsrechtspflege",
p.131.

578 Klaus Mehnert and Heinrich Schulte, eds. Deutschland­
Jahrbuch 1949 (Essen: West-Verlag, 1949), p.33.

579 "Gesetz über die Verwaltungsgerichtsbarkeit vom 31.
Oktober 1946 11

, Gesetz- und Verordnungsblatt für das Land
GroE-Hessen (1946), pp.194-203.

580 Monthly Report of the Military Governor, U.S. Zone, 31
January 1947, No.19.
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Darmstadt, Kassel and WiesbadenS81 • The Supreme

Administrative Court of Hesse was established in June 1947,

thus completing the restoration of the system of procedural

and administrative justice in Hesse, which the Office of the

Military Government for Greater Hesse Civil Administration

experts considered to be stronger than ever befores82 • The

central element of the reform of these courts lay in the

extension of their jurisdiction. The administrative court

judicial organisation was made responsible for ensuring the

protection of rights in aIl disputes concerning public law

outside of constitutional lawS83 • The principle of aIl

incriminating administrative actions being subject to legal

action was only implemented in a few of the German Lander in

the nineteenth century. The introduction of these courts

throughout western Germany, the complete organisational

separation of the jurisdiction of the administrative courts

from the state, and the absolute judicial independence of

these courts were thus later considered significant

developments of the constitutional law in the Federal
Republic of GermanyS84.

581 Il Der Gesetzgebung der Lânder (amerikanische Zone):
Hessen", Süddeutsche Juristenzeitung (1947), p.222; "Erste
Ausführungs des Gesetzes über die Verwaltungsgerichtsbarkeit
vom 26. Februar 1947", Staats-Anzeiger für das Land Ressen,
p.117.

582 Freeman, Hesse: A New German State, p. 69.

sB3 Günther Edelmann, "Der
das deutsche Staatsrecht
p.46.

EinfluB des Besatzungsrechts auf
der Ubergangszeit (1945-1949),

( 584 Diestelkamp, "Die Justiz in den Westzonen ", p. 20.
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Labour Courts

Labour disputes in Germany prior ta the National

Socialist takeover were dealt with by a system of labour

courts that had been established under the Labour Courts Law

of 23 December 1926585 • New regulations governing the

settlement of disputes by the labour courts were introduced

under Control Council legislation. The regulation of labour

relations was restored under Control Council Law No.40 of 30

November 1946 on "Repeal of the Law of January 20, 1934 on

'The Organization of National Labor''', which abolished this

National Socialist law and aIl other related enactments and

ordinances pertaining to its application586 • This law was

later supplemented by Control Council Law No.56 of 30 June

1947 on the "Repeal of the Law of 23 March 1934, on the

Regulation of Labor in Public Administrations and

Enterprises", which likewise abolished this law and aIl its

related enactments587 • The restoration of an independent

labour court organisation was not urgent after the

unconditional surrender since organised labour had

disintegrated588 , and therefore the functions of these courts

in the US zone were provisionally assumed by the

585 Il Arbei tsgerichtsgesetz vorn 23 .
Reichsgesetzblatt l 1926, pp.507-524.

Dezember 1926 11
,

(

586 "Law No.40: Repeal of the Law of 20 January 1934 on 'The
Organization of National Labor''', Official Gazette of the
Control Council for Germany No.12 (3D November 1947), p.229.

587 IILaw No. 56: Repeal of the Law of 23 March, on the
Regulation of Labour in Public Administrations and
Enterprises '1, Official Gazette of the Control Council for
Gerrnany No.16 (31 July 1947), p.287.

5eB Loewenstein, "Justice", p. 242.
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AmtsgerichteS89 until further measures were implemented to

establish the permanent labour judieial organisation.

The vacuum of legislative authority regulating labour

relations was replaced by eeonomic legislation issued by the

Control Couneil, which' generally set forth uniform

quadripartite principles or standards of labour regulations

for Germany as a whole, while the execution and

implementation of these regulations were eharged to the Land

labour authorities under the general supervision of the

zonal military governmentSoo • Examples included establishing

CQmmon wage policies in the four zones, allowing trade

unions to negotiate wage adjustments with employers and

employers' associations, subject to Control Council

policies, and the labour offices that were made responsible

for authorising any changes in the wage rates591 • Uniform

provisions were likewise to be introduced for the regulation

of working hoursS92 • A series of Control Couneil enactments

advanced the demoeratisation and self-government within the

organisation of labour, such as making provisions for the

creation of federations of democratically-organised trade

unions uni ting each branch of industry593. The prineiple of

589 458/1014, Wiesbaden. 7650. III 1299. Betr. :
"Arbeitsgerichtliche Streitigkeiten", 30 September 1946.

500 Loewenstein, "Law and the Legislative Process in Occupied
Germany", p. 755.

591 "Directive No .14: Wage Policy" 12 October 1945, Official
Gazette of the Control Council for Germany No.3 (31 January
1946), pp.40-41.

592 "Directive No. 26: Regulation of Working Hours" 26 January
1946, Official Gazette of the Control Council for Germany
No.5 (31 March 1946), pp.115-116.

593 "Directive No. 31: Principles Concerning the Establishment
of Federations of Trade Unions ll

, 3 June 1946, Official
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democratic self-government was reinforced by attaching

advisory councils, composed of representatives of workers

and employees (Arbeiter und Angestellten) and employers, to

the Labour Offices established at the Land level to advise

them on aIl matters within their jurisdiction594 • Works

councils (Betriebsrate) were to be elected to represent and

protect the professional, economic and social interests of

the workers and ernployees in every enterprise595 • Labour

disputes between ernployees and employers were to be settled

through arbi tration agencies 596 and labour courts597 •

Labour courts were established under the terrns of the

Control Council Law No.21 on "German Labor Courts" of 30

March 1946, which extended the terms of the Plan for the

Administration of Justice for the US zone598 • Pending labour

matters were to be handled in the German ordinary law courts

Gazette of the Control Council for Germany No. 8 (1 July
1946), pp.160-161.

594 "Directive No. 29: Establishment of Advisory Conunittees
(Beratungsausschüsse) at the Labor Offices ll

, 17 May 1946,
Official Gazette of the Control Council for Germany No.7 (31
May 1946), p.152.

595 "Law No. 22: Works Councils Il , 10' April 1946,
Gazette of the Control Council for Germany No. 6
1946), pp.133-135.

Official
{30 April

596 "Law No. 35: Conciliation and Arbitration Machinery in
Labor Conflicts", 20 August 1946, Official Gazette of the
Control Council for Germany No.10 (31 August 1946), pp.174­
177.

597 "Law No. 21: German Labour Courts Il , 30 March 1946,
Official Gazette of the Control Council for Germany No.S (31
March 1946), pp.124-127.

(
598 "Rechtspflege: Gerichtsverfassung",
Jursitenzeitung (1946), p.19.
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under the interpretation of this law599 until the labour

courts were established. This law called for the re­

establishment of the system of German labour courts in each

of the four occupation zones, and provided the terms for the

composition, responsibility and jurisdiction of local and

appel late labour courts in certain kinds 0 f disputes: 1 )

those arising out of a collective agreement or relative to

the presence of non-existence of such an agreement i 2)

disputes concerning working conditions, including safety and

health measureSi 3) disputes concerning the interpretation

of agreements concluded between works councils. The judges

in these courts were to be selected by panels of

representatives drawn from management and labour unions. The

provisions of the German Labour Courts Law of 23 December

1926 did not contradict those of the Control Council law in

any way, and therefore would continue to be in force GOo •

The new German labour courts law was reviewed and

approved by the Landerrat. Measures for its implementation

were instituted thereafter, providing for labour courts of

first and second instance to be administered under the

Labour Minister of each Land, with assessors from labour and

employer organisations. The us military government approved

the draft German law in September 1946, subj ect to the

inclusion of certain terros of Control Council Laws No.21 and

No.22 that were incorporated into the final draft601 • The

provisions of this new Labour Court Law would be applied in

its original forro through the Land judicial organisation,

599 RG 260 OMGUS. 8/188-2/5. APO
Summary Report for Legal Division
August 1946", 30 August 1946.

633.
from

Subject: "Weekly
25 August to 31

GOa Zl/674 Koblenz. .. Stellungnahme
Arbeitsrecht vom 5.7.1946".

der Unterschusses

(
601 Monthly Report of the Military Governor, U. S. Zone, 31
December 1946, No.18.
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with the exception that they were henceforth to operate

under the supervision of each Land Ministry of Labour, which

was not to exercise any form of influence on the decisions

of these courts 602 • The terms of the new German labour courts

law were based on the terms of the original labour courts

law, except for provisions that were irnposed by Control

Council Law No.21 that elirninated National Socialist

features in the procedures, jurisdiction and organisation

under the provisions of the existing law603 • Law No. 21 also

allowed for the appointment of lay judges in the courts of

the first instance604 • Twelve labour courts in Hesse

(Darmstadt, Frankfurt-am-Main, Fulda, GieBen, Hanau,

Hersfeld, Kassel, Limburg, Marburg, Offenbach, Wetzlar,

Wiesbaden) were re-opened thereafter on 30 September 1946,

along with the labour appeals court (Landesarbeitsgericht)

in Frankfurt-am-Main6os , which were placed under the

jurisdiction of the Land Ministry for Labour and Welfare606 •

The labour courts Iaw went into force on 27 August 1947 607

setting forth their composition, responsibilities and

602 "Rechtspflege: Gerichtsverfassung" ,
Juristenzeitung (1946), p.19.

Süddeutsche

603 Taylor Cole, "The RaIe of the Labor Courts in Western
Germany" , The Journal of Politics Vol. 18 (1956), p.480.

604 "Die
Hessen" ,

Gesetzgebung der Lânder (arnerikanische
Süddeutsche Juristenzeitung (1948), p.344.

Zone) :

605 458/1014, Wiesbaden. 7650. III 1299. Betr.:
Arbeitsgerichtliche Streitigkeiten", 30 September 1946.

606 Arndt, "Die staats- und verwaltungsrechtliche Entwicklung
in GreB-Hessen", p.187.

(

607 "Gesetz vern 30. Marz 1948 zur Anderung
Arbeitsgerichtsgesetzes vern 27. August 1947", Gesetz­
Verordnungsblatt für das Land Hessen (1948), p. 57.
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procedures that were officially published on 30 March

1948608 •

The reconstruction of the labour judicial organisation

represented an important aspect of the democratisation of

German society. In addition to eliminating National

Socialist influences, the restoration of the labour courts

along with organised labour reinforced the role of

individual responsibility in the postwar social order. Just

as the military government courts set an example for the

administration of justice when the operation aIl German

courts were suspended, it may be argued that the labour

courts, like the courts in the other branches of the German

administration of justice, set forth first-hand examples of

the impartial settlement of disputes under the law.

Considering that the labour force comprises the majority of

the population, it may be surrnised that the settling of

labour disputes in accordance with labour legislation

administered by independent judges fostered confidence in

the postwar administration of justice.

The Restoration of the Bar Association

The legal profession, like other occupational groups in

National Socialist Gerrnany, had been organised into a part

of the governmental structure609 • At the beginning of the

occupation, local associations of lawyers could be formed on

a free and democratic basis, subject to the prior approval

of the military government. However, they were not to

608 "Arbeitsgerichtsgesetz vorn 27. August 1947 in der Fassung
vorn 30. Mârz 1947 in der Fassung vom 30. Marz 1948", Gesetz­
und Verordnungsblatt für das Land Hessen {1948}, pp.57-64.

609 John B. Holt, "Corporative Occupational Organization and
Dernocracy in Germany", Public Administration Review Vol. 8
(1948), p.34.
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exercise any judicial functions. Their main purposes were to

provide mutual assistance among their members, opening and

maintaining legal libraries, forming legislative committees

for the drafting of corresponding recommendations to the

military government, and generally supporting the law courts

in the endeavour to re-establish a high level of non­

political justice in the administration of justice610 • Until

provisions for the restoration of a bar association were set

forth, the reinstatement of lawyers to practice was subject

to denazification regulations and the approval of the local

military government detachment, the local Landgericht

president, and the Land Minister of Justice611 • The Law on

the Organisation of the Bar, or Ir Lawyers, Code", re­

established the terms for the admission of lawyers to the

Bar Association and the organisation and functions of the

Bar. This new law was drafted by the US Legal Advisor of the

Office of Military Government for Germany, Professor Karl

Loewenstein, in consultation with prominent German

lawyers 612 • The law was then reviewed at the Landerrat613

where it was approved by the Ministers of Justice and their

delegates614 • The Landerrat Legal Committee approved a draft

610 463/929, Wiesbaden. Headquarters, U. S . Forces, European
Theater: Plan für die Justizverwal tung amerikanische Zone,
4. Oktober 1945.

611 462/1308, Wiesbaden. Subject: Admission to the Bar, 12
November 1945.

612 1126/11, Wiesbaden. nAbschrift" (n.d.).

613 Monthly Report of the Military Governor, U.S. Zone, 31
October 1946, No.16.

Koblenz. Provenance OMGUS
91 The German Government,
of the New Law on the
(Rechtsanwaltsordnung) 10

614 Z45F 17/56-3/7 RG 260/0MGUS,
LD, LA Br., Folder Title: LA
German Courts. Subject: Draft
Reconstruction of the German Bar
June 1946 KL/nf.(
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of this law on 23 July 1946615 • The Deputy Military Governor

gave his official approval of this law on 6 October 1946616 •

The law went into force in three Lander of the US zone

on 1 December 1946. The Chamber of Attorneys, or bar

association, was restored in accordance with the terms of

the original law enacted on 1 July 1878 in the version that

was in place on 30 January 1933 617 • Technical innovations

that were introduced under the National Socialist regime

were retained, and the self-government of the bar was

extended61B • The new law retained the internship in office

(anwaltschaftliche Probedienst) of a year, or six months in

special cases, that was introduced in the

Reichsrechtsanwaltsordnung of 21 February 1936 619 • The

Lawyers' Code set forth that a Chamber of Attorneys was to

he established in every Oberlandesgericht district, where it

would be permanently situated620 • Annual elections were to be

held for the members of the bar to choose a nine member

(
Governing

functions,

members

Board (Vorstand). Apart from administrative

the Board possessed disciplinary powers over the

in the event of professional misconduct.

615 1126/11, Wiesbaden. "Abschrift ll (n.d.).

616 Monthly Report of the Military Governor, U.S. Zone, 31
October 1946, No.16.

617 "Gemeinsame Gesetzgebung der Lander" ,
Juristenzeitung (1947), p.223.

Süddeutsche

618 Loewenstein, "Reconstruction of the Administration of
Justice", p.457.

619 "Gemeinsame Gesetzgegung der Lander: Stand vom 14. 3 .47 Il ,

Süddeutsche Juristenzeitung (1947), p.223.

(

620 Il Rechtsanwaltsordnung 1946 vorn
Arts. 41 (1), (2), Bayerisches Gesetz­
(30 December 1946), p.374.
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Disciplinary courts were re-established to deal wi th

violations of professional duties. The Governing Board would

serve as the court of first instance in deciding such cases.

Appeals were to be transferred to a court of appeals

consisting of four practicing lawyers elected by the members

of the bar, along with three judges of the Oberlandesgericht

appointed by its president621 • Every lawyer admitted to

practice was to become a member of the chamber of Attorneys

and had to serve in a governmental office for up ta a year

within three years of the admission. The latter provision

would serve to help relieve the shortage of judges and

prosecutors in the German courts622 • Lawyers who were

unjustly persecuted under the National Socialist regime

could clear their records. Any lawyer who had been sentenced

by a Disciplinary Court of Honour after 5 March 1933 could

request the case to be reviewed in order to annul the

sentence, if the regulations and standards of judgments in

the case were not valid before 5 March 1933 623 • The

transitional provisions included terms for the reinstatement

of lawyers according to the existing regulations. AlI

lawyers who were not admitted to practice after 9 May 1945

could not resume their practice until they were officially

readrnitted to the bar association, unless the military

government disapproved their re-admittance624 •

Further provisions specifically addressed the

circumstances of the time. The law included penalties to

621 Ibid., Arts. 41-103 passim, pp. 374-379.

622 Monthly Report of the Military Governor, U. S. Zone, 31
October 1946, No.16.

623 "Rechtsanwaltsordnung 1946",
übergangsbestimmungen, Bayerisches
Verordnungsblatt, p.380.

Art.
Gesetz

6
und

( 624 Ibid., Art. 4 Ubergangsbestimmungen, p.379.
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deter disbarred lawyers from resuming their practice. This

clause particularly applied to disqualified former National

Socialists625 . The US military government drafted and

inserted a clause into this revised Rechtsanwaltsordnung,

instructing practicing lawyers to act against abuses of the

law626 • This clause stated that if a member of the bar became

conscious of any official action or inaction that implied

the danger of perversion of the law, or contradicted the

principle of the equality of aIl before the law as set forth

in Art. 2 of Control Council Law No.1, the Governing Board

of the Bar Association(Vorstand der Rechtsanwaltskammer) was

to be informed immediately. In turn, the latter was to

investigate the matter and make a report to the Minister of

Justice if the public interest required further measures t

who in turn would notify the military government. This

obligation to report the offence was to take precedence over

the attorney's requirement of confidentiality 627.

Reform of German Law at the Land Leve1

The regulations governing criminal law and procedure in

the US zone reverted to those that were in force in Weimar

Germany628. On the other hand, emergency legislation was

enacted for the administration of criminal justice in Hesse

due to the increase of crime and the shortage of judicial

625 Loewenstein, "Reconstruction of the Administration of
Justice", p.441.

626 Ibid.

627 "Rechtsanwaltsordnung 1946", Art. 28 (a), Bayerisches
Gesetz und Verordnungsblatt 1946, p.373.

628 Loewenstein, "Law and the Legislative Process in Occupied
Germany", p .1018.
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personnel629 • The significant amount of criminal cases and

the limited number of judges and re-opened courts throughout

Germany at this time required a simplification and

acceleration of the proceedings in criminal cases. The

revised accelerated proceedings of the criminal procedure

(StrafprozeEordnung) §212 StPO, §18-2D of the Ordinance of

21 February 1940 was therefore retained in aIl four

occupation zones 630 • An emergency ordinance was enacted in

Hesse on 23 May 1946 allowing for the office of the public

prosecutor to abstain from attending a main hearing before

an Amtsgericht, provided that the sentence could not be

expected to be more than two years in prison. This ordinance

was only to remain in force from 1 March 1946 to 31 December

1947 631 • The Land government also introduced expedited court

proceedings for the prosecution of curfew violations and the

failure to produce registration identification. With the

consent of the accused, an Amtsgericht was to pronounce

decisions in such cases immediately without the usual

procedure of instituting the prosecution, the participation

of the public prosecutor, or the protection of a period of

delay. The procedure in such cases would be applied in

accordance with the existing legislation governing court

procedures632 • This ordinance was later extended for aIl

629 "Der Aufbau der Justiz in der amerikanischen Zone: GroB­
Hessen", p .120.

630 Mehnert and Schulte, Deutschland Jahrbuch, p. 98.

631 "Verordung über vorübergehende MaBnalunen in der
Strafrechtspflege" vorn 23 .5.1946, Gesetz- und
Verordnungsblatt für das Land GroB-Hessen (1946) ,·p.164.

632 trVerordnung über das Sofortverfahren in Strafsachen vom
4. April 1946", Gesetz- und Verordnungsblatt für das Land
GroB-Hessen (1946), p.99.
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misdemeanours633 . The accused in these praceedings could

request to appear before an Amtsgericht on the same day that

the files were presented6~.

The most notable achievement regarding the reform of

the law was the revised Strafrechtspflegeordnung, or Code of

Criminal Procedure that was sent ta the Minister-Presidents

in February 1946635 . This was the only case of military

government legislation being imposed upon the Land

governments. Without any previous consultation, the

Minister-Presidents of the Lander were ordered ta enact the

r~vised text of the code of criminal procedure that was

drafted by military government officiaIs at the Control

Council Legal Division. This example of dictated legislation

was justified by the need for re-opening German courts ta

administer criminal justice according to democratic

principles636 . Technical improvements were introduced into

the new code, such as substantially strengthening the rights

afforded to the accused, and divesting the police

authorities of their former power to enact legislation and

adjudicate in certain offences~7.

The US military government recognised the authority of

the Landrat (equivalent of a county government) and the

Oberbürgermeister (mayor) to enact police ordinances to the

633 "Zweite Durchführungsverordnung vom 12. 6. 1946 zur
Verordnung über das Sofortverfahren in Strafsachen", Gesetz­
und Verordnungsblatt für das Land GroE-Hessen (1946) p.164.

~4 "Der Aufbau der Justiz in der amerikanischen Zone: GroB­
Hessen", p .120.

635 Monthly Report of the Mili tary Governor, U. S. Zone, 20
March 1946, No.B.

636 Loewenstein, "Law and the Legislative Process in Occupied
Germany". pp.1012-1013.

637 Ibid., pp.1018-1019.
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extent that this authority had existed in German law before

the NSDAP came to power, which would extend the

responsibilities of the German police and judicial

organisation, and would further relieve the military

government courts of dealing with minor cases638 • Certain

types of minor infractions had been handled by the police

under Weimar, and this was extended and abused in the

National Socialist regime639 • As a resul t, functions

involving the administration of criminal justice were ta be

rernoved from the jurisdiction of the police in order ta

prevent the potential arbitrary abuse of these functions.

The military government thus ordered the former legislative

and judicial power of the German police ta be eliminated

from Land law and legal procedures in order ta prevent

excessive exercise of police control over the civil

population640 • AlI existing laws, ordinances or other

legislative enactments conferring upon the police the power

to legislate or promulgate enactments with the force of law,

or to adjudicate criminal offences, issue penal orders, or

impose penalties for the violation of any laws, were ta be

repealed. The former legislative powers of the police were

transferred to the exclusive control of civil legislative

authorities, including the Bürgermeister and

Oberbürgermeister, Landrate, Regierungsprasidenten,

Minister-Presidents, and Ministers of the Interior. The

former judicial power was ta be reverted to the

Amtsgerichte, or any other administrative agency selected or

638 Monthly Report of the Military Governor, U.S. Zone, 20
October 1945, No.3.

639 Loewenstein, "Law and the Legislative Process in Occupied
Germany:, pp.1018-1D19.

640 Monthly Report of the Military Governor, U.S. Zone, 20
February 1946, No.?
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created for this purpose641 • Infractions against police

ordinances in Hesse became governed by the Law of 16 May

1946 . Cases of violations against police ordinances were

henceforth to be brought before an Amtsgericht642 •

A new criminal code was introduced in Hesse by the Law

of 21 February 1946 consisting of two parts: 1) the

Strafgerichtsverfassungsgesetz, adjusted from the Judicature

Act of 1877 (Gerichtsverfassungsgesetz) by the Land in

conformity to Control Council and US military government

legislation in matters regarding criminal justice, and 2)

the Code of Criminal Procedure (Strafprozessordnung 1946)

common for the three Lander. The code was subsequently

amended in line with local requirements in each Land643 • This

code introduced regulations for German court proceedings,

which supplemented the provisional criminal code that

comprised the occupation law and the provisions of German

law that remained unaffected by occupation law. Criminal

jurisdiction was to be exercised by Amtsgerichte through a

judge or a jury court, by the Strafkammer (division of the

court for criminal matters) of the Landgerichte, and by the

Oberlandesgericht serving as the appeals court of the

highest instance. The formation of the Schoffengerichte

(jury courts at the Amtsgericht level) and of the

Schwurgerichte (jury courts at the Landgericht level) would

take place upon the instruction of the Minister of

641 RG 260 OMGUS, 17/210-2/6, Wiesbaden. APO 633. Subject:
"Change of Existing Laws of the Lander to Deprive the German
Police of their Legislative Powers and their Authority to
Adjudicate Offences", 21 January 1946.

642 "Gesetz zur Überleitung des Strafverfügungsrechts der
Polizeibehorden auf die Gerichte von 16. Mai 1946", Gesetz­
und Verordnungsblatt für das Land Gro/!'-Hessen (1946), p.164.

643 Loewenstein, "Law and the Legislative Process in Occupied
Germany", pp.1018-1019.
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( Justice644 • This new criminal code otherwise reaffirmed the

principles of the German criminal code that was in place

before 30 January 1933, subject to amendments that were

deemed necessary for adjusting its provisions to the

prevailing conditions in Hesse645 • The

Strafrechtspflegeordnung of 1946 consisting of the new

Strafgerichtsverfassungsgesetz and Strafprozel5ordnung went

into force on 1 March 1946. Wartime provisions for the

administration of criminal justice were abolished646 •

Procedural regulations in subsidiary criminal laws would

remain in force in so far as they did not contradict the

Strafrechtspflegeordnung, the implementation law, or the

laws of the military government. The

Strafrechtspflegeordnung was to be applied in accordance

645 RG 260 OMGUS, 17/210-3/3, Wiesbaden. APO 633. Subject:
Enactrnent of German Codes for Administration. 11 February
1946.

(

644 "Gemeinsame Gesetzgebung der Lander",
Juristenzeitung (1946), p.17.

Süddeutsche

(

646 "1. Section III of the Ordinance on Measures in the Field
of the Legal Constitution and of the Administration of
Justice of 1 September 1939 11 (Reichsgesetzblatt l p .1658) ;
2. "The Law for the Change of Regulations of the General
Crirninal Procedure, of the Wehrmacht Criminal Procedure and
of the Resolution on Criminal Law of 16 September 1939"
(Reichsgesetzblatt l. p.1841); 3. IIThe Ordinance on the
Responsibility of the Criminal Courts, of the Special Courts
and other Regulations on Criminal proceedings of 21 February
1940 (Reichsgesetzblatt l p.40S); 4. IIThe Ordinance on
further Simplification of the Administration of Criminal
Justice of 13 August 1942" (Reichsgesetzblatt l
p.508);"S."The Decree for the Further Adjustment of the
Administration of Crirninal Justice to the Requirements of
Total War of 13 December 1944" (Reichsgesetzblatt l p.339).
"Einführungsgesetz zur Strafrechtspflegeordnung 1946 vorn 21.
Februar 1946", Gesetz- und Verordnungsblatt für das Land
GroE-Hessen 1946, p.13.
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with the goals and regulations of the laws of the military

government - especially with Proclamation No.3 and the Plan

for the Administration of Justice in the US Zone. The

leading authority of the administration of justice was the

Minister of Justice, and the Oberlandesgericht replaced the

functions of the Reichsgericht647 •

The Reform of German Law at the National Level

The re-opened German courts administered justice

according to German law that remained in force unless

aspects of the law or individual laws were repealed or

suspended through an enactment of the Allied Control

Council, the US military government, or a Land government648 •

The first Allied Control Council measures in the autumn of

1945 abolished the most notorious examples of National

Socialist legislation. The problem of staging a thorough

reforrn of the body of German law was to find aIl examples of

National Socialist legislation that would have to be

abolished. This would have required enormous legal research

in examining individual German laws for National Socialist

content, since the total output of legislative enactments

that were published in the official law gazette of the Third

Reich (the Reichsgesetzblatt) alone reached five figures.

The initial military government legislative enactments

followed the narrow range of legal objectives outlined in

the Potsdam Protocol, but would not suffice to bring about a

comprehensive reform of the body of German law649 • Detailed

647 Ibid., pp.13-14.

648 "Proclamation No. 2 n Art. 2, Military Government Gazette
Issue A, 1 June 1946, pp.2-3.

649 Loewenstein, "Law and the Legislative Process in Occupied
Germany", pp.736-737.
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planning for the denazification of German law only began

after the occupation had begun650 , and was implemented in an

unsystematic piecemeal manner while the German Land

governments in the US zone enacted the postwar body of

legislation and National Socialist legislation remained in

force until it was expressly abolished.

The Control Council Legal Division considered three

approaches for reforming the body of German law. The most

convenient, or simple, approach was a wholesale repeal of

aIl legislation that was enacted after 30 January 1933.

However, this was not practical since this would have

removed the technical innovations that would also serve the

purposes of the occupation authorities and postwar German

governments651 • For exampIe, the law on juvenile courts of

1943 was maintained, with modifications introduced by the

military government in 1945652 • The denazification of German

law was therefore to be Iimited ta eliminating the

IIpolitical Il legislation of the regime, but there remained

the question of how it was to be carried out. A second

approach was to examine each legislative topic and every

enactment within the body of German law for National

Socialist content. This approach was accepted by the Control

Council, but new difficulties arose with regard to the

replacing of the repealed National Socialist legislation or

provisions within the affected legislation with new, more

appropriate modifications. The basic question was whether

650 Z45F 11/5-2/1, Koblenz. RG 260 OMGUS,
Legal Division History. "Interview
Loewenstein."

LD. Folder Title:
with Dr. Karl

(

651 Loewenstein, "Law and the Legislative Process in Occupied
Germany", pp. 736-737.

652 463/929, Wiesbaden. Headquarters, U.S. Forces, European
Theater: Plan für die Justizverwal tung amerikanische Zone,
4. Oktober 1945.
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these new modifications were to be drawn from the pre-1933

body of German law, if any existed, or whether new

improvements of technique or substance were to be

introduced. If new legislation was to be introduced, the

next question was which party, the German authorities or the

occupation power, would introduce the new legislation? The

Control Council Legal Division concluded that it would

examine individual laws for possible revision. The

Ministries of Justice of the Lander in the US zone lacked

the required manpower for this task, and there was no single

German agency to operate in the legislative field for

Germany as a whole. Legal uni ty in Germany could not be

achieved since there was also no machinery for coordinating

the legislation of the seventeen German Lander653 • Hence,

military government lawyers undertook the task of the

denazification of individual legislative subjects to be

dealt with either at the Control Council or the zonal

military government level. They selected subjects at random

without actually determining which subjects were appropriate

for either Control Council or zonal legislation654 •

The occupation objective of the denazification of

German law was thus dealt with systematically at the

national level after the Allied Control Council established

a quadripartite German Law Revision Committee, which held

its first meeting on 21 March 1946 655 • The purpose of this

committee was to carry out the spirit and letter of Control

Council Law No. 1 and Mili tary Government Law No. 1. The

cornmittee was responsible for examining German legislation

in order to make recommendations ta the Legal Division for

653 Loewenstein, IrLaw and the Legislative Process in Occupied
Germany", pp.737-738.

654 Ibid. 1 pp. 738-739.

655 Ibid., p. 739.
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the elimination of National Socialist legislation, and for

the substitution of appropriate provisions where

necessary656. The new legislative reform programme was

extended from the previously formulated occupation policies,

which would contribute to the greater Potsdam protocol

objectives of decentralisation, democratisation and

demilitarisation by stigmatising aIl provisions relating to

the NSDAP in aIl spheres of the law, with representatives of

the four occupation powers each dealing with separate fields

of law657 , and to formulate new provisions to compensate for

gaps in the legal structure that could be created following

the necessary repeals658 . The US military government enlisted

the assistance of the Ministries of Justice of the Lander in

preparing the denazification and demilitarisation of German

legislation in various fields by requesting them to provide

lists of National Socialist enactments. These lists were

aiso to include recommendations for repealing legisiation or

provisions thereof by the Control Council, as weIl as

recornmending which shouid remain in force 659 • In turn, the

Land Ministers of Justice would forro their own legisiative

656 Elmer Plischke,
American Journal of
1947), p.811.

"Denazification Law
International Law,

and
Vol.

Procedure Il ,

14 (October

(

657 Lowenstein, "Law in Occupied Germany", pp. 739-740.

658 Monthly Report of the Military Governor, U. S. Zone, 20
April 1946, No.9.

659 Z45F 17/56-3/7 RG 260/0MGUS, Koblenz. Provenance: OMGUS
LD, LA Br., Folder Title: LA 91 The German Government,
German Courts. Subject: Reform of German Law, APO 633, U.S.
Army, 9 August 1946; request presented to Minister of
Justice for Greater Hesse. Subj ect: Reform of German Law,
APO 154, U.S. Army, 7 August 1946; request presented to
Minister of Justice for Württemberg-Baden. Subject: Reform
of German Law, APO 170, U.S. Army, 6 August 1946.
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reform committees, which would be joined by law professors

in the US zone and German legal experts. The Legal Division

of the us headquarters in Berlin retained general direction

and supervision of the legislative reform work through the

German Law Revision Section of the Legislation Branch that

was established by the midsummer of 1946. In practice, this

plan proved unworkable since the completion of the

legislative reform programme would have taken several years

of cooperation among the four occupation powers, whose

representatives disagreed over political and social

divergences, while their work would he dispersed among

several German sub-agencies in the four occupation zones,

rather than implemented under the authority of a central

Ministry of Justice or a national parliamentary body

coordinating legislative reforme This approach was also

beyond the capacities of the quadripartite Iegal staffs,

since a thorough examination of German legislation and the

replacement of unsuitable provisions required expert

knowledge on virtually aIl aspects of German life66o • A new

plan for legislative reform was developed at the Control

Council during 1947, by which the entire body of law was to

be analyzed to determine whether individual enactments would

require complete repeal outright, or partial abrogation or

amendment661 •

Examples of partial abrogation and amendment included

hitherto purging the most flagrant National Socialist

al terations to the criminal code. Sixteen addi tional laws

and auxiliary enactments of substantive and procedural

content and related enactments were abolished under Control

Council Law No.ll of 30 January 1946 on the "Repealing of

660 Ibid.

661 Ibid., p.74D-41.
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Certain Provisions of the Criminal Code"662. Law No .11 also

included repealing provisions pertaining to treason and high

treason (sections 80 ta 94 of the Criminal Code), which

could theoretically later be used by a future German

government ta prosecute Germans who were presently

cooperating with the Allied authorities663 when a national

court would be re-established. Apart from the abolition of

National Socialist Iegislation and its principles under the

provisions of Military Government Law No.l, Control Council

Proclamation No.3 and Control Council Laws No.1 and No.ll,

the Criminal Code essentially remained unchanged664 . The

Criminal Law Committee of the Legal Directorate of the

Control Council continued its deliberations of the German

Criminal Code and i ts supplementary laws, and sought the

opinions of the Land governments and of German experts on

criminal law ta contribute to the reform of German criminal

law. The Land Ministers of Justice were also ta be advised

that the Control Council did not intend ta undertake a

thorough reform of German criminal law, but that further

reform was to be limited ta provisions that were expressions

of National Socialist or militarist ideologies665 . In turn,

the Minister of Justice requested the leading authorities in

662 "Law No .11: Repealing of Certain Provisions of the German
Criminal Law", 3 a January 1946, Official Gazette of the
Control Council for Germany No.3 (31 January 1946), pp.55­
57.

663 Monthly Report of the Military Governor, U.S. Zone, 20
February 1946, No.7.

664 "Zur Auswirkung der Gesetzgebung der Besatzungsmachte auf
das deutsche Strafgesetzbuch", Süddeutsche Juristenzei tung
(1946), p.121.

(

665 Zl/1230, Koblenz. Office of Military
Germany (US), Legal Division APO 742, 27
"Subject: Revision of German Criminal Code".
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the judicial organisation to report experiences with the

1946 Code of Criminal Procedure, and whether any regulations

required amendment; whether Control Council Law No .11 had

thoroughly eliminated the National Socialist conceptions

from criminal lawj whether additional regulations that could

be considered typically National Socialist should be subject

ta revision; proposaIs for detailed reforms of eriminal law

that were deemed neeessary regarding the elimination of the

National Socialist body of thought666 • Control Couneil Law

No.11 was later further supplemented by Control Couneil Law

No.. 55 of 20 June 1947 on "Repeal of Certain Provisions of

Criminal Legislation" that abolished an additional sixteen

eriminal enactments, or parts thereof667 • These enactments

followed the concentration of the Control Council on

repealing statutes of a political nature in the body of

eriminal law after the initial outright abolition of the

most notorious National Socialist statutes under Control

Couneil Law No .1668 •

Whereas German criminal law and procedure had been

praetically amended beyond recognition under the National

Socialist regime, civil law, which governs private

relations, proved to be the least affected669 • German

666 463/929, Wiesbaden. Der Minister der Justiz, 1030 - ra
1126, 19 June 1946. An den Herrn
Oberlandesgerichtsprasidenten in Frankfurt/Main, samtliche
Herren Landesgeriehtsprâsidenten, Oberstaatsanwâlte,
Generalstaatsanwalt in Frankfurt/Main,
Amtsgerichtsprâsidenten in Frankfurt/Main.

667 "Law No. 55: Repeal of Certain Provisions of Criminal
Legislation ll

, 20 June 1947, Official Gazette of the Control
Council for Gerrnany No.16 (31 July 1947), pp.284-286.

668 Loewenstein, "Law and the Legislative Process in Occupied
Germany", p.752.

669 Ibid., p. 735; Bernhard Diestelkamp, ItKontinuitat und
Wandel in der Rechtsordnung: 1945 bis 1955". Westdeutschland
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civil law that was in force after the collapse of the

National Socialist regime thus remained virtually

unchanged670 , apart from the repeal of National Socialist

provisions. The Control Council set forth an important

reform in the field of civil law by introdueing a new

Marriage Law under the provisions of Control Council Law

No .16 of 1 Mareh 1946671 , in response to receiving a great

number of petitions for divorce that were sent to the German

courts. This Control Couneil enaetment substantially

represented a compromise between the second and third

approaehes for the denazifieation of the law, which did not

calI for outright abolition but required partial reforme For

example, Section 55 of the 1938 statute on marriage was

retained to allow for divorce on the grounds of

incompatibility, which had not been recognised under the

Civil Code of 1900. This technical improvement was retained

after deleting the National Socialist content672 that was

incompatible with Law No.16 (Art. 79, para. 2)673. Divorce

cases were by far the most common type of civil case in

Hesse674 . These cases represented approximately eighty-five

1945-1955: Unterwerfung, Kontrolle, Integration, ed. Ludolf
Herbst, (München: R.Oldenbourg Verlag, 1986), p.98.

670 Mehnert and Schulte, Deutschland Jahrbuch 1949, p. 88.

671 "Law No .16: Marriage Law", 1 March 1946, Official Gazette
of the Control Council for Gerrnany No.4 (28 February 1946),
pp.77-94.

672 Loewenstein, "Law and the Legislative Process in Occupied
Germany", fn.SO pp.737-738, p.7S3.

673 Max Eisenberg,
Durchführungsbestimmungen zum
Juristenzeitung (1946), p.79.

"Zur Gültigkeit der
Ehegesetz 38", Süddeutsche

( 674 Freeman, Hesse: A New German State, p .135.
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ta ninety percent of civil cases before the Landgerichte by

Novernber 1946675 • These cases continued to be entered at a

rate of almost 20 a .day by the late summer and autumn of

1947676 • There were 1 831 divorce cases in Hesse per 100 000

people in 1947, in comparison to 48.6 in 1937 within the

same approximate area6TI in pre-1945 Germany. Another example

of reforming civil law that had been permeated with National

Socialist ideology was deleting statutory provisions from

the rules of succession. Law No.37 of 30 October 1946 on the

Il Repeal of Certain Statutory Provisions Relating to

Successions 11678 law abrogated Art. 48, para. 2 of the law on

testaments of 31 July 1938 (Reichsgesetzblatt l 1938, p.973)

that had allowed the modification of testaments by the

courts in the public interest, or "healthy popular

emotions" , which in practice meant exercising discrimination

against disfavoured individuals679 • One of the last

substantial negative measures for reforming German civil law

by removing National Socialist norms was repealing the

National Socialist hereditary farm legislation under Control

Council Law No.45 of 20 February 1947 on the "Repeal of

675 245 F 17/56-3/7 RG 260/0MGUS, Koblenz. AJ 015.2, 18
November 1946 HMR/f, Subject: Report on Inspection of German
Courts in Greater Hesse from 28 October to 4 November 1946.

676 Freeman, Hesse: A New German State, p .135.

677 Mehnert and Schulte, Deutschland-Jahrbuch 1949, p. 88.

678 "Law No. 37: Repeal of Certain Statutory Provisions
Relating ta Successions", 30 October 1946, Official Gazette
of the Control Council No.ll (3l October 1946), p.220.

679 Wilhelm Meiss, "2ur Frage der Weitergeltung des § 48 Abs.
2 des Testamentgesetzes und der Erbregelungsverordnung vom
4. Oktober 1944 11

, Süddeutsche Juristenzeitung (1946), p.66.
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Legislation on Hereditary Farms and Enactment of Other

Provisions Regulating Agricultural Forest Lands" 680. This

measure was followed by further Control Council legislation

that permanently abolished the former National Socialist

interference in cultural and spiritual life. Two other

National Socialist laws were repealed under Control Council

Law No.60 of 24 December 1947 on "Repealing Nazi Legislation

on Motion Pictures ll
, which abrogated the law of 14 July 1933

establishing a Provisional Film Chamber, and the Motion

Pictures Law of 16 February 1934681 that empowered the

Propaganda Ministry with the authority to censor of German

and imported motion pictures. The repeal also extended to

aIl the supplementary laws, ordinances and decrees 682 •

Control Council Law No.62 on "Repealing certain Laws,

Ordinances and Decrees Promulgated by the Nazi Government

concerning Churches" of 20 March 1948 repealed two laws and

one decree683 that had given the state greater power over the

churches than had ever been exercised in Germany 684. This was

680 Law No. 45: Repeal of Legislation on Hereditary Farms and
Enactment of other Provisions Regulating Agricultural Forest
Lands", 20 February 1947, Official Gaztte of the Control
Council for Germany No.14 (31 May 1947), pp.256-261.

681 "Law No. 60: Repealing Nazi Legislation on Motion
Pictures", 24 December 1947, Official Gazette of the Control
Council for Germany No.l8 (31 January 1948), p.296.

682 Monthly Report of the Military Governor, U. S. Zone,
December 1947, No.30.

683 Law No. 62: Repealing certain Laws, Ordinances, and
Decrees Promulgated by the Nazi Government concerning
Churches Il, 20 March 1948, Official Gazette of the Control
Council for Gerrnany No.l9 {31 August 1948}, p.104.

684 Monthly Report of the Military Governor, U. S. Zone,
February 1948, No.32.
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the last Control Council measure on the repeal of National

Socialist legislation.

Increasing political paralysis hindered the progress of

the Control Council68S toward the settlement of maj or

problems, such as the establishment of economic unity, the

creation of a central German government, and measures for

the reconstruction of a national German administration of

justice, apart from the negative task of repealing National

Socialist legislation. It may be argued therefore that any

further progress in restoring justice could only be made by

the zonal authorities that operated independently at their

level of jurisdiction, while the operation of the Control

Council as the governing body for Germany as a whole was

deteriorating, as demonstrated by the lack of progress in

its decision-making. The Control Council completely ceased

to function after 20 March 1948 when the Soviet

representatives in the Control Council closed its last

meeting686 , and did not return to j oin the delegations of the

western occupation powers in further deliberations. Further

measures for legislative reform in the US zone would thus be

relegated ta the US occupation and German authorities at the

zonal and the Land levels, which took place after the

operations of the Control Council were suspended. While the

Control Council led the way in eliminating National

Socialist influences from German law and issuing the

principles for the restoration of justice in Germany, German

authorities in the US zone produced their own reforms under

the supervision of the US rnilitary government.

685 Loewenstein, "Law and the Legislative Process in Occupied
Germany", p.753; Clay, Decision in Germany, pp.154-155.

686 Mon thly Report of the Mili tary Governor, U. S. Zone, March
1948, No.33.
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Transfer of Responsibility to the Ge~ JUdicial

Organisation

The military government supervised the functions of the

German courts in order to prevent misuse or abuse of

judicial responsibilities after twelve years of National

Socialism. The supervision of the German courts therefore

composed an integral part of the administration of justice

in the US zone. This was to ensure that: the German courts

would confine themselves to their assigned jurisdiction;

they would not disseminate propaganda against the military

government; they would not apply National Socialist laws and

concepts of jurisprudence; the administration of justice

would be kept free from any form of discrimination; justice

would be administered according to military government

laws 687 •

At the beginning of the occupation, the German courts

in each Landgericht district submitted weekly reports on

their functions to the military government. This practice

was later extended to a monthly basis688 • In view of the US

military government' s objective to promote democratic

principles in the administration of justice without
impairing the independence of the courts, the supervision of

the work of the German courts would be exercised most

effectively by the Minister of Justice689 • The Minister of

Justice was responsible for preparing monthly reports to the

military government that were submitted to the Chief Legal

687 Loewenstein, nReconstruction of the Administration of
Justice", pp.438-439.

688 460/568, Wiesbaden. 313a E-Bl. 19. Betr.: Wochen und
Monatsberichte, 16 February 1946.

689 Zl/1289, Koblenz. Office of Military Government for
Germany (US), Legal Division APO 742, 3 June 1946.
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Officer of the Land military government office. These

~ reports consolidated aIl information pertaining to the

courts, the offices of the public prosecutor, and the

personnel thereof in each Oberlandesgericht district69o • The

independence of the German courts was thus limited by the

military government, although the military government could

not actually interfere in their functions. Direct

interference by the military government in a case pending

before a German court was possible, but was not "ordinarily"

permissible before possible revisions were made under German

law. The rnilitary government could only exercise its power

directly in reversing or revising a decision in the event of

a flagrant violation of military government policy. Routine

supervision entailed military government legal officers

making unannounced visits to German courts to observe the

proceedings, regularly inspecting the court registers and

case files to determine the accuracy of the monthly reports

required from the courts that were submitted to the Land

Military Government Office by the Minister of Justice, and

periodically investigating cases in which the public

prosecutor had failed to act in order to determine whether

cases were dropped for justifiable reasons 691 • Al though the

military governrnent machinery at the Land level for this

purpose was insufficient due to the lack of trained

personnel692 , the rnilitary government was encouraged by the

fact that these "Spot checks" at the courts and the offices

of the public prosecutors in Hesse did not reveal any

690 460/570, Wiesbaden. us Military Governrnent for GermanYi
Instructions to Military Government; General. 1 January
1946.

691 Loewenstein, "Reconstruction of the Administration of
Justice", p.439.

(
692 Z45F 11/5-2/1, Koblenz. OMGUS, LD.
Interview with Dr. Karl Loewenstein.
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irregularities693 • The shortcomings of the military

government supervision of the German courts were also

compensated by the work of the Land Ministers of Justice,

who were noted to be "first-rate people" and "convinced

anti-Nazis "694. By the end of January 1946, the restoration

of the German judicial organisation was reported to have

reached the stage where the Land Ministers of Justice could

assume direct responsibility for the operation of the German

courts. Many types of cases that had been handled by the

military government courts to this time would be transferred

to the German courts, with the exception of cases involving

the illegal possession of firearms 695 • An increasing amount

of cases was also transferred from the rnilitary government

courts when practically aIl German courts were re-opened.

The work of the German courts was also expedited by merging

courts and referring cases to them without the prior

approval of the Land Military Government Headquarters696 • The

reconstructed administration of justice in Hesse was thus

brought to function, but there remained military government

restrictions.

AlI ordinary law courts in Hesse were reconstituted by

23 May 1946 with the opening of the Oberlandesgericht for

Hesse that assumed the appellate jurisdictions of the former

pre-war Oberlandesgericbte in Darmstadt and Kasse1 697 • The

693 Freeman, Hesse: A New German State, p.135.

694 Z45F 11/5-2/1, Koblenz. OMGUS, LD. Legal History.
"Interview with Dr. Karl Loewenstein."

695 Monthly Report of the Military Governor, U.S. Zone, 20
February 1946, No.?

696 Monthly Report of the Military Governor, U.S. Zone, 20
March 1946, No.S.

697 Franz, Hofmann, Schaab, Gerichtorganisation, p.184.
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supreme court in the Land that would hear appeals from the

Landgerichte in criminal and civil cases was thus re­

opened698 • However, there remained restrictions on the normal

extent of the responsibility of the Land judicial

organisation since the US military government maintained

supreme judicial authority under occupation law. The

complete restoration of the Land judicial organisation was

followed by measures regulating the operation of military

government courts as the jurisdictional limitations of the

German courts were gradually extended, thus establishing

greater judicial responsibility while the German judicial

organisation operated alongside the military government

courts. The first jurisdictional limitations on the

operation of the German courts were imposed under Military

Government Law No. 2 , which forbade German courts to deal

with any case that involved offences "against any order of

the Allied forces, or any enactment of the US military

government, or involving the construction or validity of any

such order or enactment."~9 The prosecution of violations of

Military Government laws, regulations and orders was brought

before military government courts, or before German courts

whenever it was authorised by the Theater Commander7OO •

The German courts were thus responsible for adhering to

the terms of military government enactments and to apply the

law to the extent of their jurisdiction under occupation

law. However, German judges were reluctant to apply military

698 "Verordnung über die Errichtung eines Oberlandesgerichts
für GroB-Hessen yom 23. Mai 1946", Gesetz- und
Verordnungsblatt für das Land GrofS-Hessen (1946), pp .137­
138.

699 "Law No.2: German Courts", Art. 6, para. 10(d), Military
Governmen t Gazette Issue A, 1 June 1946, p. 9 .

700 Nobleman, "Administration of Justice in the United States
Zone of Germany", p. 77.
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government or Control Council legislation, since they

believed they had no authority to do so under a literaI

interpretation of Article VI(10) of Military Government Law

No. 2 , which stated that German courts could not exercise

jurisdiction over certain classes of cases unless they were

expressly authorised to do so by the military government701 •

Problems regarding the administration and supervision

of the German judicial system were addressed by the

enactment of additional military government legislation702

regulating the relation between the military government

courts and the German judicial organisation. The first

permitted overlapping of the jurisdictions of the two

judicial organisations was allowing for UN nationals to

serve as witnesses testifying in German courts, and thus

providing evidence for a trial as in any normally

functioning court. Court cases involving witnesses who were

US nationals previously could only he heard in military

government courts, even if the offence was being tried under

German law. Regulation No. 2 under Mili tary Government Law

No.2 of 5 July 1946 on ttTestimony in German Courts by

Persons Subject to United States Military Law and by Persons

Associated with the United States Office of Military

Government ll allowed for United Nations nationals, and

military and civilian personnel serving with the US armed

forces or associated with the military government, to appear

as witnesses in German courts to testify at a trial upon the

written request of the president of a German court to the

appropriate military government or commanding officer. The

approval was subject to the conditions that: the testimony

did not affect a matter that was classified or prejudicial

to the interests of the military government or of the US

701 Loewenstein, "Reconstruction of the Administration of
Justice n, p. 423 .

702 Nobleman, IrAdministration of Justice", p. 96.
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armed forces; the evidence of the testimony sought, such as

copies of official papers or reports of inquiries, would not

be requested or furnished in connection with the testimony.

A German court also could not issue subpoenas requiring the

attendance of witnesses defined by this regulation, or hold

a US witness in contempt of court, either military or

civilian, but couId make a written request to the superior

officer that disciplinary action be taken703 against military

personnel.

Restoring the everyday functions of the German judicial

organisation continued by widening its jurisdiction. This

included dealing with questions regarding the jurisdiction

of the German courts, such as the exclusion of German courts

from "construing", i.e. interpreting any military government

enactment, and thereby falling under military government

jurisdiction, as according to Art. 6 of Military Government

Law No. 2, and denying the German courts exercising

jurisdiction in aIl cases involving a United Nations

national704 • These questions were addressed by Amenœment No.2

to Military Government Law No.2 of 9 September 1946705 • This

new amendment was to harmonise the provisions of Art. 6 of

Military Government Law No.2 and of Art. 3 of Control

703 "Regulation No. 2 under Military Government Law No. 2:
Testimony in German Courts by Persons Subject to United
States Military Law and by Persons Associated with the
United States Office of Military Government", Military
Government Gazette, Germany, United States Zone, Issue B, 1
December 1946, pp.3-4; Monthly Report of the Milita~

Governor, u.s. Zone, 20 August 1946, No.!3.

704 Loewenstein, "Reconstruction of the Administration of
Justice", pp.421-422.

705 "Amendment No. 2 to Mili tary Government Law No. 2 :
Limi tations Upon the Jurisdiction of German Courts" ,
Military Government Gazette, Germany, United States Zone,
Issue B, 1 December 1946, pp.1-3.
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Council Law No.4, both of which established limitations on

the jurisdiction of German courts. However, sorne of the

terms of Military Government Law No. 2 were not consistent

with the Control Council Law, and sorne of its provisions

were obsolete. The purpose of this amendment was te embody

modifications of policy; consolidate and review certain

instructions that were issued by the military government

regarding the jurisdiction of the German courts; repeal

Amendment No.1 to Military Government Law No.2 of 2 March

1946706 • German courts could be empowered wi th assuming

jurisdiction in a range of cases when expressly authorized

to do so "by Control Council or Military Government law,

ordinance, or regulation, or by order of the Military

Government Director of the appropriate Land. 11707 This measure

provided for the possibility of the German courts to apply

military government law, as weIl as opening the way for the

transfer of cases from the US military government to German

courts. Subj eet to the prior authorisation by the

appropriate authori ty, the German courts could hear cases

involving the validity of orders issued by the Allied

forces, or Control Couneil or Military Government

enactments; cases over which jurisdiction was assumed by a

military government court, or were withdrawn from the

jurisdiction of the German courts; monetary elaims against a

German government or any legal entity in existence under

public laww8 . The German courts could assume jurisdiction in

eriminal cases that involved any member of the United

706 Z45F 17/56-3/7 RG 260/0MGUS, Koblenz. Office of Military
Government for Germany (US), Office of the Military
Governor, APO 742, AG 010 (LD) , 2 October 1946.

707 Art. l, Il Amendment No. 2 to Mil i tary Government Law No. 2 :
Limitations Upon the Jurisdiction of German Courts",
Military Government Gazette Issue B, 1 December 1946, p.1.

70S rb 'd~ ., p.2.
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Na t ions, UN armed forces, individual s serving wi th them,

individuals accompanying them, or UN nationals; UN nationals

with the status of .displaced persons; offences committed

against the citizens of Allied nations or their property;

attempts directed toward re-establishing the National

Socialist regime or the activity of National Socialist

organisations709 • The military government courts maintained

exclusive civil jurisdiction over cases involving disputes

arising from the ownership or operation of automobiles by US

nationals in the US zone710 , while civil cases that could be

transferred to the German courts included those affecting

any member of the United Nations; the UN armed forces;

individuals serving with these forces or the Allied

administration of Germany, or individuals accompanying them;

cases against UN nationals who did not hold the status of

one of the aforementioned categories of persons711 •

A considerable number of cases brought before Military

Government and German courts at this time involved displaced

persons in Germany. Most of them were United Nations

nationals, and therefore the legal status of these cases

needed to be clarified. The provisions of this amendment set

forth that the German courts did not have the legal

authority to try these cases, unless the military government

issued its expressed approval. Cases involving United

Nations nationals were to be exempted from the jurisdiction

709 Ibi d., p. 2 .

710 Military Government Ordinance No.6 of 21 May 1946
originally set forth the terms for the composition and
functions of a military government court exercising the sole
jurisdiction in such cases. Monthly Report of the Military
Governor, u. S. Zone, 20 June 1946, No .11; "Ordinance No. 6:
Military Government Court for Civil Actions", Mili tary
Government Gazette, Issue A, 1 June 1946, pp.73-78 passim.

711 Art. l, uAmendment No. 2 to Military Government Law No. 2:
Limitations Upon the Jurisdiction of German Courts Il ,

Military Government Gazette Issue B, 1 December 1946, p.l.
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of the German courts if the case involved a party in a

criminal or civil case who was serving with the military

forces of the United. Nations, held an official position or

was performing official functions in the Allied

administration of Germany 1 or was a dependent accompanying

such an individual712 • On the other hand, German court

jurisdiction was extended to civil cases involving aIl other

United Nations nationals and stateless persons who were

considered displaced persons113 . Although the principle of

allowing United Nations nationals to appear before the

courts of the conquered nation was inconsistent with the

principle of the extraterritoriality of the occupying force,

allowing such cases to be handled by the German courts

followed the exigencies of the situation114 - to help stem

litigation coming before military government courts by

transferring them to the German courts. The German courts

also acquired the expressed authorisation to apply the

Control Council Law No.16 of 20 February 1946, the IlMarriage

Law". The provisions and interpretation of the first

amendment of Military Government Law No.2 had specified that

German courts could not exercise jurisdiction in cases under

Control Council Law No .16 in which a UN national was a

party115. This first amendment was hereby repealed116 . The

712 Neidhard, IlDie Gerichtsbarkeit der deutschen Gerichte und
der Besatzungsgerichte in der amerikanischen Zone", pp.183­
184.

113 Zl/1255 Koblenz. "Betr. :
Gerichtsbarkeit", 13. Januar 1947.

Erweiterte deutsche

(

114 Loewenstein, "Reconstruction of the Administration of
Justice", p.425.

715 If Amendment No. 1 to Military Government Law No. 2 11
,

Military Government: Gazette, Gerrnany, United States Zone,
Issue A, 1 June 1946, p.10.

716 Art. 2, "Amendment No.2 to Military Government Law No.2:
Limitations Upon the Jurisdiction of German Courts" t

Military Government: Gazette Issue B, 1 December 1946, p.2.
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imposition of death sentences by German courts required the

consent of the Land Military Government Director or the

Deputy Military Governor of the US zone, unless the

execution was expressly prohibited by the US military

government within thirty days after the sentence was

pronounced717 •

This amendment to Military Government Law No.2 made it

possible for German criminal courts to adjudicate over

members of the Allied military forces, which theoretically

extended German court jurisdiction into the sphere of Allied

jurisdiction. According to Control Council Law No.4 however,

the German courts could not exercise criminal jurisdiction

in cases that were committed against the Allied occupation

forces (Art. 3a), or in crirninal offences involving military

occupation personnel or UN citizens (Art. 3c). On the other

hand, German courts could adjudicate in such cases if the

nature of the offence did not affect the security of the

Allied forces (Art. 3e). The withdrawal of competence in

cases involving UN nationals from the jurisdiction of the

German courts, including those considered displaced persons,

was considerably wider718 • The limi tation of German court

jurisdiction was considerably wider for crirninal than civil

cases, since the removal of civil cases from their

jurisdiction was not as specifie as for criminal cases719 • In

717 Art. 3, "Amendment No. 2 to Mili tary Government Law No. 2 :
Limitations Upon the Jurisdiction of German Courts",
Military Governrnent Gazette Issue B, 1 December 1946, pp.2­
3; Monthly Report of the Military Governor, u.s. Zone, 20
September 1946, No.1S.

(

718 Breuning, lIDie
Gerichtsbarkeit lf

, p.1S.

719 Ibid., pp .18-19.
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short, the second arnendrnent to Military Government Law No.2

provided for the US rnilitary government retaining

jurisdiction over cases involving UN nationals, unless these

cases were allowed to be heard in a German court, as weIl as

aIl cases involving UN nationals who were considered

displaced persons, and criminal matters concerning the

direct interests of the US military forces. Military

Government Ordinance No.8 on military tribunals for security

violations of 10 November 1946 retained the jurisdiction of

the military government in protecting these direct

interests, stating that individuals who committed acts

prejudicial to the security or interests of the US Forces

would be tried by a rnilitary court appointed by the European

Theatre Commander. This Ordinance would not affect the

application of Military Governrnent Ordinances 1 and 2, which

remained in force720 • Cases involving theft or similar

offences committed by German civilians in the employ of the

US Forces were to be brought to trial before rnilitary

governrnent courts since they directly affected us interests,

even though the German courts could properly exercise

jurisdiction over such cases721 • German judges were to

respect and concur with the letter and spirit of military

governrnent laws and ordinances. They were also responsible

for determining whether the German courts or the military

government courts could exercise jurisdiction over cases

upon examining the status of the affected parties in each

case722 •

720 463/1118 Wiesbaden. 9180 - Ia 2283. U.S. Zone Ordinance
No. 8: Military Tribunal for Security Violations, 29
November 1946.

721 Monthly Report of the Military Governor, U.S. Zone, 30
November 1946, No.17.

( 722 463/929, Wiesbaden. 3120 lIa 881, Betr.:
Zustandigkeit der deutschen Gerichte", 17 June 1947.
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The limitations on the jurisdiction of the German

judicial organisations were not to affect the work of the

judiciary in pronouncing judgments. The US military

government set forth that the independence of the German

judiciary was to be fostered while military government

controls of the German administration of justice were in

place. The exercise of these controls was to be limited to a

minimum extent that was consistent with protecting the

occupation forces, accomplishing the aims of the occupation,

as weIl as eliminating undue US military government

interference in the German administration of justice. The US

military governor ordered that these objectives were charged

to the Land military government office. The inspection of

records, registers, calendars and files of the Landgerichte,

Amtsgerichte and other subordinate courts would only be done

by military government legal officers upon the request of or

after clearance with the Land military government office.

Verbal or written instructions to judges, prosecutors and

other j udicial personnel, and the removal of cases from

German to military government courts required prior

clearance by the Land military government office.

Suspending any official in the German administration of

justice required the prior authorisation of the Land

military government office. Any supervisory action

concerning the German courts could not be taken by Germans

or displaced persons employed by the US military government,

except by order of and in the presence of military

government officers. In the event that action was urgently

required to prevent a flagrant violation of military

government policies, measures would be taken by subordinate

offices of the military government. A report would be

immediately forwarded to the Land military government

office723 •

723 Z45F 17/56-3/7, Koblenz. RG 260/0MGUS, OMGUS LD, LA Br ..
LA 91, The German Government, the German Courts, 015 (AG),
20 November 1946, Subject: Supervision of German Courts.
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In keeping with the safeguarding of the interests of

the occupation forces, German judges and prosecutors were

instructed to repo~t cases of a political nature or

involving the interests of the military government. Such

notification was initially left to the discretion of the

individual German official, which was more closely regulated

after March 1947 when new regulations defined categories of

such cases more precisely, such as cases involving United

Nations nationals and offences against Control Council and

Military Government laws. These cases were to be reported ta

the Chief Legal Officer of the Land, and thus served the

purpose of improving the information about the work of the

German courts as reported in the monthly court reports

submitted by the Minister of Justice to the Land Military

Government Office while reducing the level of direct

supervisory activity by the military government724 • However,

the machinery of supervision was undermined by a shortage of

American lawyers who were familiar with German law and

procedure. Only three military government officiaIs in

Greater Hesse, one of whom was not familiar with German law

and the language, were charged with supervising about one

hundred courts employing about four hundred judicial

personnel who were working through about 12 000 criminal and

25 000 civil cases per month. In practice, this meant that

supervisory control was limited to field inspectors visiting

every Amtsgericht twice a year and every Landgericht three

tirnes a year at irregular intervals, while the inspection of

724 Loewenstein, "Reconstruction of the Administration of
Justice", pp.438-440.
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files and records was limited to irregular "spot-checking".

Barring the official limitations on the jurisdiction of the

German courts and the examination of the court reports,

these courts maintained de facto independence in their

everyday operations since they were not greatly affected by

the military government power of court supervision725 . The

responsibility for enforcing an impartial and fair

administration of justice thus fell to the Minister of

Justice as the chief administrator of the Land judicial
organisation726.

Whereas the military government and the Land judicial

organisation held the responsibility of ensuring the

standards of the postwar administration of justice, this was

further reinforced through the involvement of wider public

scrutiny. Public opinion with the benefit of a free press

could act as a safeguard against abuses of judicial

authority 727. Free public opinion could serve as an

instrument of democratic control in a sovereign state,

controlling aIl public affairs, just as control of the

government is exercised by parliament, and control of the

state administration is exercised by the judiciary728.

A permanent safeguard against potential abuses of the

application of the law was introduced with the restoration

of jury courts, in which professional judges determined a

sentence in coordination with lay jurors drawn from the

public who would evaluate cases with the equivalent power of

the magistrate on the judicial bench along with the judges

725 Ibid., p.440.

726 Ibid., pp. 440-441.

727 Ibid., p.440.

728 1126/33, Wiesbaden. "Radio-Rede [Geiler] über Deutschland
aIs Rechtsstaat" (n.d.).
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presiding over the case. The Minister of Justice for Hesse

issued ordinances for the future locations of the jury

courts throughout Hesse on 22 October 1946729 and 25 April

1947730 • On 17 April 1947, an ordinance on the creation of

these courts set forth the provisions for their composition

and functions based on the appropriate articles of the

criminal code. Jury courts were to be formed at the

Amtsgerichte (Schoffengerichte) consisting of one judge and

two jurors, and the Landgerichte (Schwurgerichte) consisting

of two judges, including the presiding judge, and seven

jurors. The decisions pronounced by these courts could be

appealed to the Oberlandesgericht. The proceedings of these

courts were to take place as they would wi thout the jury.

The Schwurgerichte were solely responsible for cases

involving: wilful criminal actions that resulted in death,

robbery, extortion, and perjury, while the Schoffengerichte

dealt with criminal cases that were presented to the

Amtsgerichte, if the action could warrant imprisonment in a

prison or a penitentiary for more than a year, as weIl as

other cases, such as those involving negligent action or

slander. The jurors in the jury courts at both levels were

to he selected by political parties, trade unions, and the

mayors of the local districts in order for the jurors to be

appropriately representative of the local population and

professions. It was also prescribed that no more than three­

fourths of either of the two genders could he represented731 •

Sorne of the Schoffengerichte and Schwurgerichte in Hesse

729 458/1014, Wiesbaden. 3222 - II 511/45, RunderlaB Betr.:
"Die Bildung von Sch6ffengerichtsbezirken", 22 October 1946.

730 458/1015, Wiesbaden. 3220 - la 548, Betr.: "Bildung von
Schoffengerichten, ErlaB vorn 22.10.1946", 25 April 1947.

731 "Anordnung über die Bildung von Schôffengerichten und
Schwurgerichten vorn 17 . April 1947" , Gesetz- und
Verordnungsblatt für das Land Hessen (1947), pp.49-51.
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were established on 1 November 1947, and other jury courts

in Hesse were to he re-established on 1 January 1948732 • It

was argued that the participation of laymen in judicial

proceedings, which were eliminated in the National Socialist

regime, hereafter allowed for a decisive influence in the

administration of criminal justice7]].

In the event of a flagrant violation of military

government policies by a German court, the military

government could intervene directly by either reversing or

revising the court judgment. In practice, such intervention

in the judgments of German courts seldom occurred in the US

zone734 • An example of an intervention by the military

government took place in the French zone, where Heinrich

Tillesen was tried for the murder of the Centre Party

Reichstag deputy Matthias Erzberger in 1921. Tillesen had

been acquitted under an amnesty declared by Hitler on 21

March 1933, and the Landgericht in Offenburg upheld this

acquittaI on 29 November 1946 735 • Although the basis for the

amnesty had been repealed by Control Council Law No.1736, the

court defended its decision on the grounds that the

732 458/1015, Wiesbaden. Betr.: "Bildung der Schoffengerichte
und Schwurgerichte", 30 October 1947.

733 Zl/1282, Koblenz. "Wieder Geschorene und Schaffen", Nr.
46588, Frankfurter Rundschau Nr.132, 11.11.47.

734 Das Besatzungsregime auf dem Gebiet der Rechtspflege,
pp. 28-29 i Heinrich Rohreke, IIDie Besatzungsgewal t auf den
Gebiete der Rechtspflege", p.44.

735 Mehnert and Schulte, Deutschland-Jahrbuch 1949, p.104.

736 Martin Broszat, Il Siegerj ustiz oder s trafrechtliche
'Selbstreinigung': Aspekte der Vergangenheitsbewaltigung der
deutschen Justiz wâhrend der Besatzungszeit 1945-1949?"
Vierteljahrshefte für Zeitgeschichte Vol. 29 (1981), pp.497­
499.
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perpetrator had committed the murder out of "excessive

patriotism". The French occupation authorities quashed the

verdict, removed the judge from office, rearrested Tillesen,

and referred the case for a new trial by the Landgericht at

Konstanz737 , which sentenced Tillesen to fifteen years 1

imprisonment738 • The case may be made that the judge in the

first trial was insensitive to postwar standards for the

administration of justice, and it was argued that this

example of a miscarriage of justice was possibly a

consequence of the tradition of legal positivism in the

German legal environment.

According to legal positivism, the law is a

manifestation of the authority of the state, recorded in

codes and statutes, that is interpreted by the judiciary in

separate cases, in contrast to law based on a system of

precedents, as in common law739 • The law is interpreted

solely according to how it is recorded, without questioning

the validity of its intrinsic justice by consciously

reasoning with the values of democracy and morality 74o. Legal

positivism allegedly made the German judiciary defenceless

against laws containing arbitrary or illegal content, for

judges considered themselves bound by the principle "1aw is

law", just as "orders are orders" for soldiers. This meant

that the judge served the value of upholding the law of the

737 Loewenstein, "Reconstruction of the Administration of
Justice", p.434-435.

738 Wolfgang Benz, "Die Entnazifizierung der Richter",
Justizalltag im Dritten Reich, eds. Bernhard Diestelkamp and
Michael Stolleis (Frankfurt-am-Main: Fischer Taschenbuch
Verlag, 1988), p.114. .

739 Noakes and Pridham, Documents on Nazi sm, pp. 226 -227 .

740 Loewenstein, "Justice", pp.252-254.
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state, without upholding the principles of justice741 , or

discerning the discrepancy between positive law promulgated

by the legislature of the state and the principles of

"natural law" that is not set forth in definitive provisions

holding legal force. Although judges are bound to the laws

that are enacted by the executive authority of the state,

their obedience to the law is not be compared to soldiers

subject to military orders. A judge is obliged to decide

what is juste The correct decision is to be made within the

context of the standards of the law and justice. A judge who

applied laws that contravened the principles of justice also

contravened the responsibilities of judicial office, and

served merely as an extension of the executive authority 742.

This indictment applied especially ta the judges who took

part in the trials conducted by the Sondergerichte and the

Volksgerichtshof, as weIl as the judges of the ordinary law

courts who protected their personal interests by conforming

to the standards of the National Socialist administration of

justice.

After the end of the Second World War, German courts

began to deviate from the trend of employing legal

positivism by considering the concept of natural law in

making their judgrnents743 • This method of reasoning by a law

court was applied by the Wiesbaden Amtsgericht in a judgrnent

pronounced on 13 November 1945. The plaintiff in this case

741 Gustav Radbruch, "Gesetzliches Unrecht und
übergesetzliches Recht", Süddeutsche Juristenzeitung (1946),
pp.10S, 107.

742 Helmut Coing, Il Zur Frage der strafrechtlichen Haftung der
Richter für die Anwendung naturrechtswidriger Gesetze",
Süddeutsche Juristenzeitung (1946), pp.61-62.

743 Edgar Bodenheimer, "Significant Developments in German
Legal Philosophy since 1945", American Journal of
Comparative Law Vol. 3 (1954), pp.380,3B7.
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demanded the restitution of property that was expropriated

from her parents, who had perished in a concentration camp.

The Amtsgericht ruled that a restitution complaint was only

justifiable if the plaintiff and other related legal heirs

were the owners of the property. In this case, this property

was formerly owned by Jews, and was confiscated under the

force of National Socialist legislation. Laws dealing wi th

property on the basis of race were presently abolished under

military government legislation, but there was no defined

approach for dealing with the consequences of such laws that

were previously in force. The court therefore deliberated

that there were rights of individuals according to the

lessons of natural law, which the state cannot rescind

through its legislation. This includes the right to private

property. Hence, the laws declaring Jewish property forfeit

contravened natural law, and were therefore invalid, or

unjust, from the time they were enacted. It followed that

the finance office that had held this property was not

authorised to dispose of expropriated Jewish property, since

it did not hold the property with the consent of the

rightful owner from whom it was expropriated744 •

AlI German law courts were entrusted with administering

the law independently. The task of the military government

overseeing the restoration of the postwar German judicial

organisation and the German courts of appeal served the

function of the highest legal authority holding the power to

revise dubious court decisions, and ensuring the appropriate

application of the law. The function of hearing appeals from

the lower courts became increasingly important in the

occupation, since the re-opened German courts in the US zone

passed conspicuously mild sentences that did not reflect the

objective meaning and purpose of sentencing in accordance

(
744 Heinz Kleine, "Wiedergutmachungsrecht Il ,

Juristenzeitung (1946), p.36.
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with the facts of the case. This recurring problem, which

was said to have reached crisis proportions, was considered

a symptom of the reaction to the past, when excessively

severe penalties were imposed by the courts of the National

Socialist regime745 • Whereas the military government could

intervene in decisions of the German courts to prevent

violations of Control Council or military government

enactrnents or the principles of a democratic administration

of justice, the German appeals courts decided the final

decisions considering errors in the application of the law

or the use of judicial discretion746 •

Greater responsibility conferred upon the Land judicial

organisation

The restoration of constitutional government led to the

Land governrnents and the judicial organisations acquiring

greater freedom of action. Indirect governrnent by the US

military government ended following the promulgation of us
Military Government Proclamation No.4747 of 1 March 1947.

This new Proclamation superseded Proclamation No.2 that had

initially established the Lander in view of the changed

conditions and set forth the new US occupation aims at this

stage of the military occupation. Proclamation No.4 stated

that complete legislative, executive and judicial power

existed in the Lander of the US occupation zone exercised by

the Lander governments in accordance with the Land

745 Adolf Arnt, "Das StrafmaB", Süddeutsche Juristenzeitung
(1946), p.30.

746 8/216-1/12, RG OMGUS 260, Wiesbaden. APO 633. [letter to]
Mr. ----- ----- -----, 15 June 1949.

747 Loewenstein, "Law and the Legislative Process in Occupied
Germany", p. 727 .
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constitutions. The authority of the Land governments as

defined in the Land constitutions remained subject to

certain reservations: international agreements involving the

US, Allied Control Council legislation, and powers reserved

to the US military government in order to execute basic

policies of the occupation748 , such as disallowing the Land

legislatures from dealing with subjects concerning Gerrnany

as a whole749 • The approval and adoption of the Land

constitution thus extended the jurisdiction of the

legislative power of the Land government, which was given

official sanction under Proclamation No. 4 750 • Proclamation

No.2 had initially defined the power of the military

government and the Minister-President acting under its

authority. The power of approving and promulgating

legislation was conferred upon the Land Minister-President

until democratic institutions were established, while the

legislative, executive and judicial powers of each Land were

subject to the authority of the military government7S1 •

Military government jurisdiction was substantially reduced

by Proclamation No. 4 to three fields: international

agreements to which the US was a party, four-power

legislation, and powers reserved to the US military

government to implement the basic policies of the

occupation, which continued unchanged from Proclamation

748 Germany 1947-1949: The 5tory in Documents (Washington
D.C.: U.S. Government Printing Office, 1950), pp.157-158.

749 Arndt,
Germanyll ,

"Status and Development of Constitutional Law in
p.6.

(

750 Monthly Report of the Military Governor, U.5. Zone, 31
March 1947, No.21i Z1/218 Koblenz. Office of the Military
Governor APO 742. "Subject: Revision of MGR Title 5, Section
B, 'German Legislation''', AG 010.6 (LD), 1 March 1947.

751 "Proclamation No.2", Art. 3, Military Government Gazette,
Germany, United States Zone Issue A 1 June 1946, p.3
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No. 2752 . New legislation adopted by the Landerrat hereafter

would be subject to the prior examination of a Military

Government Review Board established under General Order

No.30 of 4 April 1947, in order to ensure compliance with

Proclamation No. 4753 . Proclamation No. 4 also Ied to greater

autonomy for the German administration of justice. The

military government exercised its control over the German

courts through supervision, guidance and regular inspections

to ensure that the administration of justice was carried out

in accordance with Allied occupation policy754.

Conferring greater responsibility to the Land

legislative and judicial authorities in the US occupation

zone was fully endorsed by the new Joint Chiefs of Staff

Directive of 11 July 1947. This new policy directive

superseded JCS 1067 that had set for th policies for the

initial post-defeat period, and marked the second phase of

the reconstruction by reflecting the development of the new

situation in Germany since 1945, instructing the military

government to take measures to establish stable poli tical

and economic conditions in Germany that would contribute to

European recovery755. The directive reaffirmed the objective

of establishing democracy in Germany, and recognised the re­

establishment of German self-government and German

governmental agencies assuming direct responsibility with

752 Monthly Report of the Military Governor, u.s. Zone, 31
March 1947, No.21.

753 Monthly Report of the Military Governor, u.s. Zone, 30
April 1947, No. 22.

754 Z45F 11/5-2/1, Koblenz. OMGUS, LD. Legal Division
History.

755 IIMilitary Government of Germany: Text of Directive to
Commander-in-Chief of U.S. Forces of Occupation, Regarding
the Military Government of Germany, 11 July 1947 11

, U.S.
Department of 5tate Bulletin, Vol. 17 (1947), p.186.
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legislative, executive and judicial powers, while

maintaining military security and the purposes of the

occupation. AlI powers and political life were to be

established in the Lander before a central German government

was formed756 • The supervision of the German courts was to be

maintained in order to enforce the compliance with the

principles expressed in Proclamation No.3, and the

provisions of Control Council and US military government

legislation. The independence of the restored German

judiciary was to be fostered by allowing the courts the

freedom to interpret and apply the law, and by reducing the

military government control measures to "the minimum

consistent with the accomplishment of the airns of the
occupation. Il 757

No mention of reform of the law was made in this new

Directive, since it may have been believed that either the

task was considered complete, or that it was no longer

important, or that legislative reform was no longer

considered a function of the US military government758 • The

power of the military government to disapprove German

legislation was maintained if such legislation conflicted

with the legislation or policies of the military

government759 • A further concession to German self-government

was made in relation ta this directive when the validity of

756 "Third Session of the Council of Foreign Ministers, New
York City, November 4 - December 12: Prelirninary Plans for
Peace Settlements with Germany and Austria", U.S. Deparcment
of State Bulletin Vol. 16 (1947), p.lS6

757 Ibid., p.lSS.

758 Loewenstein, "Law and the Legislative Process in Occupied
Germany" , pp.731-732.

759 "Preliminary Plans for Peace Settlements with Germany and
Austria ", u. S. Department of State Bulletin Vol. 16 (1947),
p.1SS.
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Land legislation was no longer dependent on the approval by

the military government760 • The principle of the

extraterritoriality of the military government was

maintained while allowing for a progressive number of cases

to be handled by German courts, stating: "You may extend the

jurisdiction of the German courts to aIl cases which do not

involve the interests of Military Government or persons

under the protective care of Military Government ll761 • This

would also serve to reduce the case Ioad of the military

government courts by transferring them to the German courts.

Although an increase in criminal cases and a shortage

of prosecutors led to a large backlog of cases, the German

courts in Hesse accelerated their work through the dockets

by December 1946. The courts disposed of the current monthly

scheduled cases, and began to work through the backlog of

criminal cases for the first time since the beginning of the

occupation762 • Correspondingly, the greatest reduction of

cases handled by the military government courts was in

Hesse, where the military government courts tried 5457 cases

in July 1947, then 1144 cases in September 1947763 • The

improvement of the performance of the German courts in Hesse

was particularly impressive by September 1947, when the

courts dealt with a twenty-five percent rncrease of

760 Loewenstein, "Law and the Legislative Process in Occupied
Germany", p.1015.

761 "Preliminary Plans f8r Peace Settlements with Germany and
Austria Il 1 u. S. Department of 5tate Bulletin Vol. 16 (1947) 1

p.188.

762 Freeman, Hesse: A New German State, p.135; RG 260 OMGUS,
8/188-2/5, Wiesbaden. APO 633. "Weekly Summary Report of
Legal Division from 30 June 1946 to 28 December 1946" 1 20
December 1946.

763 Monthly Report of the Military Governor, U.S. Zone, 30
September 1947, No.27.
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additional cases over the preceding month, and a hundred

percent increase over September 1946. The acceleration of

the denazification of jurists and the ernployment of refugee

lawyers made more personnel available, which consequently

enabled the courts to plan their cases more expeditiously 764.

Meanwhile, the rate of offences committed in Hesse to be

tried conunensurated to the increasing number of cases of

theft and black market activity 765, and groups of minor cases

that continued to be transferred from the US military

government to the German courts. On 7 April 1947, the German

courts were authorised to exercise jurisdiction over cases

involving offences against Control Council Law No. 50 on

"Punishment of the Theft of Unlawful Use of Rationed

Foodstuffs, Goods and Rationing Documents", committed by

individuals who were not exempted from German court

jurisdiction under Section 10(a) of Military Government Law

No. 2766 • An administrative directive ta the German

administration of justice on 26 July 1947 authorised the

transfer of additional categories of minor cases that had

hitherto been in the jurisdiction of the military government

courts767 • These cases included theft or illegal possession

of property belonging ta a UN national or government under

the value of twenty-five dollars, illegally crossing the

764 Ibid.

765 Mon thly Report of the Mi 1 i tary Governor, U. s. Zone, 1
October 1947, No.28.

766 17/211-2/3, RG260 OMGUS, Wiesbaden. "Military Government,
GermanYi Regulation No.3 Under Military Government Law No.2,
as amended".

767 463/929, Wiesbaden. 3120 - IIIa 1992. Betr.: "Deutsche
Gerichtsbarkeit bei Verfehlungen gegen die
Kennkartenpflicht, bei unerlaubten Grenzübertritt und bei
bestimmten Fallen des Diebstahls zum Nachteil der Vereinten
Nationen", 22 August 1947 .
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( border of Germany or the US zone by individuals or of

property, and failing to produce proper identification. The

German courts could not exercise jurisdiction if the

affected individuals in these cases fell outside German

(

(

court jurisdiction, as was set forth in Art. 6, para. 10 of

Mili tary Governrnent Law No. 2. They were to transfer these

cases to a military government court if such cases affected

the security of the Allied military forces or the interests

of the military government. The German courts were otherwise

to apply either military governrnent law, such as Military

Government Law No.161 regarding cases of unauthorised

movement of persons or property across the boundaries of

Germany or the US zone, or German law in trying these

cases768 • By the end of 1947, the German courts handled most

of the cases involving unauthorised border crossings, and

theft or illegal possession of US property under a certain

value769 •

German court jurisdiction in criminal and civil cases

arising from disputes dealing with Rhine navigation was

re[established under Military Government Law No.9 and

Military Government Ordinance No .16 of 11 July 1947. Law

No.9 designated German courts in Mannheim and Wiesbaden as

having jurisdiction over shipping in Württemberg-Baden and

Hesse respectively, handling bath civil and criminal cases.

The functions, jurisdiction and procedure of these courts

were established in accordance with the revised Rhine

Navigation Act of 1868, the Convention of Mannheim, as it

768 463/929 , Wiesbaden. Betr. : "Zus tandigkei t deutsche
Gerichte", 26 July 1947; 17/211-2/3; RG 260/0MGUS,
Wiesbaden. Subject: "Jurisdiction of German Courts", 26 July
1947; "Allgemeine Ermachtigung gemâB Art. VI, Abs. 10 des
Militarregierungsgesetzes Nr. 2 Il , Gesetz- und
Verordnungsblatt für das Land Hessen (1947), pp.99-100.

769 Freeman, Hesse: A New German State, p.l37.
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was amended prior to 14 November 1936, specifically

repealing the National Socialist law of 30 January 1937

concerning procedure in Inland Navigation cases. Depending

on the location of the court of first instance, appeals

could be conveyed ta the Karlsruhe Branch of the

Oberlandesgericht in Stuttgart or the Oberlandesgericht of

Hesse in Frankfurt-am-Main. Ordinance No.16 provided for the

establishment of military government courts in Mannheim and

Wiesbaden to hear cases involving occupation interests or UN

personnel77o • The Amtsgericht in Wiesbaden was designated as

the Rhine navigation court for Hesse. The functions and

jurisdiction of this court were determined by Law No. 9 and

the existing German legislation governing such cases771 • The

jurisdiction of military government courts regarding US

dependents and UN nationals in Germany was also clarified

under Amendment No.2 to Ordinance No.2 (Military Government

Courts), effective 22 July 1947, confirming that the

military government courts would deal with violations of

army circulars, rulings and orders, rather than courts­

martial. Amendment No.1 to Ordinance No.1 (Crimes and

Offences) established the maximum penalties for such

violations at no more than five years' imprisonment or a

fine more than RM 10 000, or a dollar equivalent. The

penal ty was otherwise not to be more severe than a court­

martial sentence for similar offences772 • Due to the heavy

case-load in the military government courts and the shortage

of experienced military government court personnel to act as

770 Monthly Report of the Military Governor, U.S. Zone, 31
July 1947, NO.25.

nI 458/1015, Wiesbaden. 3206 ra 2147.
"Rheinschiffahrtsgerichte", 5 September 1947.

772 Mon thly Report of the Mili tary Governor, U. S. Zone.L. 31
July 1947, No.25.
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judges and prosecutors, a directive of 16 July 1947 ordered

a twenty-five percent reduction of the number of cases'

handled monthly by 1 November 1947. This would be

accomplished by turning cases of a minor nature over to the

German courts, and by dismissing charges when the offence

was considered trivial or inconsequential or when the

evidence to obtain a conviction was clearly insufficient773 •

Transferring certain types of cases to the German courts,

which proved capable to handle an increasingly larger case­

load, and dropping trivial cases resulted in a forty percent

decrease in the number of cases in October 1947 in

comparison to the number of cases tried by the summary

courts in June 1947774 •

The case-load of the military government courts

continued to decrease in early 1948, largely due to the

transfer of cases to the German courts775 • On 23 January

1948, the jurisdiction of the German courts was extended to

deal with cases involving the theft or illegal possession of

property of UN nationals or governments valued at up to one

hundred dollars776 • The German courts performed

satisfactorily in the trial of such cases, and further minor

cases were transferred to the German courts to further

relieve the case-load burden on the military government

courts777 • On 27 April 1948, the German courts in Hesse were

773 Ibid.

774 Monthly Report of the Military Governor, U.S. Zone,
October 1947, No.28.

775 Monthly Report of the Military Governor, U.S. Zone,
February 1948, No.32.

776 463/929, Wiesbaden. 3120 - IVa 257. Betr.: "Zustandigkeit
der deutschen Gerichte" , 23 January 1948.

777 RG 260 OMGUS, 8/189-3/3. Subject: 111948 Historical Report
of Legal Division, OMG Hessen".
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aiso empowered with hearing cases involving UN nationais and

displaced persons considered UN nationals in cases

concerning misdemeanours as defined under §§ 407 of the

StrafprozefSordnung778 , unless they were members of UN

military forces or dependents accompanying them. The accused

in these proceedings couid file objections with a local

mili tary government court that would deal wi th the case779 •

This was later extended on 24 August 1948 to encompass

crimes as weIl as misdemeanours (Übertretungen und Vergehen)

committed by such individuals that lay within the

jurisdiction of the Amtsgerichte (section 407 of the

StrafprozefSordnung). If the accused demanded a main hearing

(Hauptverhandlung as defined in section 411 of the

StrafprozefSordnung) , the case would be immediately

transferred ta a military government court. It was

emphasised that a German court in such cases could not

impose a penalty amounting to more than 3000 DM, or the

length of imprisonment stated in Art. 407, Part II of the

StrafprozefSordnung780 • These measures brought the exercise of

the German courts in such cases ta a much wider scope under

German law, except that the maximum fine that a German court

could impose in these proceedings could not exceed the

arnount that could be imposed by a military government

778 Types of cases that lay within the jurisdiction of an
Amtsgericht.

779 463/929, Wiesbaden. 3120 IVa 1626. Betr.:
"Zustandigkeit der deutschen Gerichte" , 27 April 1948;
8/213-1/18, RG 260 OMGUS, Wiesbaden. APO 633. Legal 015.
Subject: "Jurisdiction of German Courts", 12 June 1948.

780 463/929, Wiesbaden. 3120 IVa 3927 . Betr. :
"Zustandigkeit der deutschen Gerichte Strafbefehle gegen
Angehërige der Vereinten Nationen oder Staatenlose, die aIs
Verschleppte einer der Vereinten Nationen gelten", 14
September 1948; 8/217-1/5 RG 260. OMGUS, Wiesbaden. Subject:
"Jurisdiction of German Courts", 24 August 1948.
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summary court. The review of such cases by the mi l i tary

government legal division up to the end of 1948 demonstrated

satisfactory results by the German courts, and no judgments

in such cases were suspended781 •

Further enactments were introduced for cases that were

hitherto reserved for trial in the military government

courts. On 22 June 1948, the US military governor approved a

plan providing for the participation of German authorities

in the arrest and extradition of suspected German war

criminals and German nationals accused of common crime in

the US zone. Requests for the extradition of both classes of

cases would be scrutinised by the military government, then

unless it was rejected, would be forwarded to the Minister­

President of the appropriate Land who would forward the

results of the investigation together with his

recommendations to the military government. Cases involving

suspected war criminals would he returned te the military

government authorities, who would then make the final

disposition of the case in view of the Minister-President's

report. Cases involving common crimes would be returned to

the Military Government Extradition Board for final

disposition782 • The Minister-President would order the arrest

of the accused after the extradition request was approved.

The jurisdiction of the German courts was further extended

on 1 August 1948 under Regulation No.4 of Military

Government Law No.2. German courts were henceforth empowered

with the authority to deal with cases of claims arising

after 8 May 1945 against a German governmental or legal

entity, provided that the matter did not involve the Allied

Forces, claims against the German Reich, unless specifically

781 260 OMGUS, 8/189-3/3. Subject: "1948 Historical Report of
Legal Division, OMG Hessen".

782 Monthly Report of the Military Governor, U.S. Zone, June
1948, No.36.
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authorised, or payments from assets that were held prior to

8 May 1945783 • The German labour courts were also allowed te

accept cases invelving monetary claims filed against the

German government, provided that the cause of the case took

place after 8 May 1945, as weIl as allowing employees at aIl

levels of the German government to seek redress in the

labour courts784 • The German courts were later granted

jurisdiction over cases involving aIl violations of Military

Government Law No. 53 on IIForeign Exchange Control Il , except

when such cases involved the possession of Military Payment

Certificates, and when such cases involved individuals over

whom the German courts could not assert or exercise

jurisdiction as defined by Military Government Law No.2,

unless they were expressly authori5ed to do 50 by the

military government. The latter types of cases would remain

within the jurisdiction of the military government courts78S •

The Reorganisation of the Military Government JUdicial

Organisation

The transfer of greater responsibility from the

military government to the German courts was follewed by an

improvement in the procedure of the military government

judicial organisation. The reform of the US military

783 Il Aus führungsverordnung Nr. 4 zum Mili tarregierungsgesetz
Nr.2 (geanderte Fassung) Il, Gesetz- und Verordnungsblatt für
das Land Hessen 1948, p.57.

784 Monthly Report of the Military Governor, u.s. Zone, July
1948, No.37.

785 IIAIIgemeine Ermachtigung gema1S Art. VI Abs. 10 des
Militarregierungsgesetzes Nr. 2 n, Beilage Nr. 8 zum "Gesetz­
und Verordnungsblatt far das Land Hessen" vorn 27. September
1948; 463/929, Wiesbaden. "Allgemeine Ermachtigung gemaB
Art. VI Abs. 10 des Militarregierungsgesetzes Nr. 2", 19
September 1948.
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government criminal courts took place upon the initiative of

General Clay, the US military governor. General Clay

appointed an Administration of Justice Review Board in

August 1947 to conduct periodic examinations of the military

government courts in their handling of criminal justice786 •

The military government judicial organisation was examined

by William Clark, a former federal judge of the United

States Third Circuit Court of Appeals, after January 1948.

Clark made recommendations for the reorganisation of the

judicial system that led to the institution of a new system

in the US occupation zone787 • Fundamental principles to be

adhered ta by military government courts were extended

further under Military Government Ordinance No.23 of 7

January 1948 on the "Relief from Unlawful Restraint on

Personal Liberty Il 788 • Every individual indicted before

military government courts in the US zone was formally

accorded the fullest extent of the right of the protection

of habeas corpus the right to secure speedy judicial

determination of the legality of the restraint of personal

liberty under this ordinance. The ordinance gave any

individual detained or confined by the military government

the right to apply for a judicial hearing to determine the

legality of the confinement789 • The military government

786 Clay, Decision in Germany, p. 247 .

787 Zink, United States in Germany: 1944-1955, p.3D9.

788 Monthly Report of the Military Governor, U. S. Zone,
January 1948, No. 31; "Ordinance No. 23: Relief from Unlawful
Restraints of Personal Liberty", Military Government
Gazette, Germany, United States Area of Control, Issue H, 16
January 1948, pp.7-14.

789 Art. 4, "Ordinance No. 23: Relief from Unlawful Restraints
of Personal Liberty", Military Government Gazette, Germany,
United States Area of Control, Issue H, 16 January 1948,
pp.8-9i Monthly Report of the Military Governor, U.S. Zone,
February 1949, No.44.
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judicial system was also re-organised at this stage of the

occupation. It was no longer necessary for it to be

maintained as an emergency measure as when the German

judicial organisations in the US zone were restored, and in

view of the problems encountered with the operation- of the

military goverrunent courts. Military Government Ordinance

No.2 that had established the military government courts in

Germany had not established an integrated system. Every

military government court was an individual unit responsible

te the Land Director of the Military Government in the Land

where it was located. This resulted in a lack of uniformity

in the separate Lander. AlI military government court

personnel were appointed and supervised by the Land

Directors through their Chief Legal Officers. The sarne

individual who was responsible for appointing prosecutors

and judges was also responsible for reviewing the appeal of

aIl cases in the area. There was also no regular appellate

procedure. The system was also weakened by the fact that a

number of the judges and prosecutors did not have legal

training and experience790 • Al though aIl criminal cases that

were tried by these courts were reviewed at the Land Offices

of the Military Goverrunent, and aIl major cases were also

reviewed by the OMGUS Legal Division in Berlin, the

dispensation of justice was considered excessively dependent

on the capacity of the individual judge. Although sentencing

was fair for the most part, uniformity of sentencing was

lacking and there were cases of undue punishment791 • As a

result, the OMGUS Legal Division made plans to convert the

military government court organisation into an integrated

790 Nobleman, "American Military Government Courts in
Germany", Annals of the American Academy, p. 92.

791 Clay, Decision in Germany, p. 247 .
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and completely civilianised system that would eliminate

existing injustices792 •

The US military government established a new military

government judicial organisation in the US zone on 18 August

1948 as increasingly more categories of criminal cases were

restored to the German courts, which culminated in a new

arrangement between the German and the US military

government courts. The new system, which would only handie

cases invoiving occupation personnel and matters directly

relating to the military government793 , was brought into

effect under Military Government Ordinances Nos.31, 32 and

33. An integrated, zone-wide court system was established as

a separate unit of OMGUS, completely separated from the Land

Military Government Offices. An Office of the Chief Attorney

was created within OMGUS in order to separate the

prosecution from the judicial function , consisting of a

chief attorney and district attorneys. The system aiso

included a regular appellate procedure794 , in contrast to the

previous system in which appeals were heard through

administrative reviews by military government officiaIs,

rather than allowing for judicial appeal from judges'

decisions795 . The composition and jurisdiction of these

courts were set forth in Ordinance No.31. The United States

Area of Control was divided into eleven judicial districts796

792 Nobleman, "American Military Governrnent Courts ", Annals
of the American Academy, p.92.

793 Zink, United States in Germany: 1944-1955, p.309.

794 Nobleman, "American Military Government Courts in
Germany" 1 Annals of the American Academy, pp. 92-93.

795 Report on Germany: September 21, 1949 - July 31, 1952
(Office of the High Commissioner for Germany, 1952), p.146.

796 There were five judicial districts established in
Bavaria, two in both Württemberg-Baden and Hesse, and one in
Brernen and in the U.S. sector of Berlin. There were one or
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with a district court established for each judicial

district. Each of these courts consisted of one or more

district judges and one or more magistrates with

jurisdiction over aIl criminal and civil cases, along with a

district attorney and one or more' assistant district

attorneys. The court could impose sentences of up to ten

years' imprisonment or death, or a fine of up to ten

thousand dollars. Appellate jurisdiction was held by the

Court of Appeal at Nürnberg, consisting of a Chief Justice

and six Associate Justices, and the Chief Attorney acting

for the prosecution. This court served as the highest

judicial authority of the entire US Area of Control. The

fourth and fifth j udicial district courts maintained both

civil and criminal jurisdiction as Rhine Navigation Courts.

Each district court exercised exclusive civil jurisdiction

over US personnel in cases involving automobiles, the

collection of damages and penalties for breaches of

contracts, and their function as Rhine navigation courts.

The criminal jurisdiction of these courts extended to aIl

persons in the US Area of Control, including aIl non-German

civilians, including those serving with or accompanying the

US occupation forces, who could be tried for offences

against applicable Control Council or US military government

legislation or German law. AlI judges, magistrates and

lawyers in these courts were trained and experienced

more district judges and magistrates within each district.
The jurisdiction of the magistrate corresponded roughly to
the jurisdiction of the summary military government court,
while the district judge had jurisdiction corresponding to
the intermediate military government court. The district
court, composed of three district j udges or two district
judges and a magistrate, corresponded ta the general
military goverment court. The district courts assumed the
jurisdiction that was previously exercised by the military
government court for civil actions. Montbly Report of the
Military Governor, u.s. Zone, August 1948, No.38.
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jurists. AlI cases pending before the former military

government courts that were established under Ordinance

No.2, Ordinance No.6 or Ordinance No.16 were transferred to

these district courts. Their functions were hereafter

governed by the regulations for the proceedings of the

district courts797 • Separate ordinances governed the

procedures of these courts in crimina1798 and civi1799 cases.

Jurisdiction over civil cases were hereby divided between

the military government and German courts. The military

government courts and German courts exercised exclusive

jurisdiction over cases involving UN or German persons

respectively, and shared jurisdiction over cases involving

both types of persons800 • A Board of Review was established

in the US zone on 10 August 1948 as part of the judicial

reorganisation to deal with civil cases concerning the

restitution of property. These cases were to be dealt with

according to the terms of Military Government Law No.59 on

"Restitution of Identifiable Property .. aol, which was to

797 "Ordinance No.31: Code of Criminal Procedure for United
States Military Government Courts for Germany", Military
Government Gazette, Germany, United States Area of Control
Issue K, 1 September 1948, pp.35-44.

798 "Ordinance No. 32: Code of Criminal Procedure for United
States Military Government Courts for Germany", Military
Government Gazette, Germany, United States Area of Control
Issue K, 1 September 1948, pp.44-55.

799 "0rdinance No. 33: Code of Civil Procedure for United
States Mili tary Government Courts for Germany", Mili tary
Government Gazette, Germany, United States Area of Control
Issue K, 1 September 1948, pp.55-60.

800 Breuning, "Die Beschrankung
Gerichtsbarkeit" , pp.20-21.

der deutschen

(
SOI "Law No. 59: Restitution of Identifiable Property" ,
Military Government Gazette, Germany, United States Area of
Control Issue G (10 November 1947), pp.1-25.
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govern the procedures for the restitution of property that

was wrongfully seized from their owners between 30 January

1933 and 8 May 1945 nfor reasons of race, religion,

nationality, ideology or political opposition ta National

Socialism." 802 The property would be restored to the former

owner or to a successorB03 • This Board was empowered with

reviewing judgments pronounced by the civil division of an

Oberlandesgericht, if the decision of the German court

violated Law No.59, and either affirm or modify the decision

of the court in whole or in part, or remand the case in

whole or in part to the German court that had previously

heard the caseS04 • In practice, this represented the most

significant aspect of the limitation of German civil law,

since this matter concerned numerous cases and large

amounts Sos •

These technical improvements to the US military

government judicial organisation were complemented with an

important reform in the procedure for appointing German

judges in Hesse. The Landtag enacted a law on the selection

of judges on 13 August 1948, which confirmed Art. 127 of the

constitution of Hesse. The appointment of judges was no

longer determined by the Minister of Justice alone, but in

accordance with a committee consisting of the presidents of

802 Art. 1, "Law No. 59: Restitution of Identifiable
Property", Military Government Gazette, Germany, United
States Area of Control Issue G (10 November 1947), pp.1-25.

803 Ibid ..

804 "Regulation No.4 under Military Govenment Law No.59:
Establishment of Board of Review" , Gesetz- und
Verordnungsblatt für Verordnungsblatt für das Land Hessen
(1948), 3 September 1948, pp.58-61.

(
BOS Breuning, "Die
Gerichtsbarkeit", p.2D.
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the highest courts in the Land and a number of

representatives from the Land parliament806 •

The Military Government Court of Appeal convened in

Nürnberg on 10 September 1948. These new us military

government courts in Bavaria, Württernberg-Baden and Hesse

were officially opened on 25, 26 and 27 October 1948 807 • The

original military government courts in Hesse ceased ta

operate on 26 October 1948. The new system of military

government courts in Hesse, comprising of districts III and

IV with district seats in Marburg and Frankfurt-am-Main,

exercised the same criminal and civil jurisdiction as the

former military government courts, and also held civil

jurisdiction in collecting fines and forfeitures. They were

removed from the supervision of the Land military government

for Hesse and hereafter operated under the authority of the

OMGUS Legal Division80a • The new procedure of this judicial

organisation was a significant improvement over the previous

system. The Court of Appeals provided greater protection for

the rights of the accused, and it ensured the uniforrnity of

the military government administration of justiceB09 •

806 "Gesetz zur Ausführung der Artikel 127 und 128 der
Verfassung (Richterwahlgesetz) vorn 13. August 1948", Gesetz­
und Verordnungsblatt für das Land Hessen (1948), pp.95-96.

807 Monthly Report of the Military Governor, U.S. Zone,
October 1948, No.40.

80B RG 260 OMGUS, 8/189-3/3. Subject: "1948 Historical Report
of Legal Division, OMG Hessen".

(

809 Herbert Brauer,
Verfahren vor
Militarregierung",
p.131.

"Die Neurordnung der Strafrechtspflege in
den Gerichten der amerikanischen
Neue Juristische Wochenschrift (1949),
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Towards the Conc1usion of the Mî1ita~ Occupation

The German judicial organisation gained increasingly

greater responsibility from the beginning of the occupation,

but complete independence would only be restored when aIl

military governrnent controls were lifted. While the Potsdam

Protocol had established a blueprint for the reconstruction

of Germany, diplomatie discussions on the "German Problem"

among the occupation powers at the international level led

to the development of a new political framework for western

Germany. The failure of the London Conference of the four

occupation powers in December 1947 ended expectations that

agreement to forro a central German government could be

reached between the western Allies and the Soviet

government810 • The western Allies therefore developed

separate plans for the creation of a West German state.

Legal developments in western Germany would be integrated

into the structure of this new state, in which a German

federal governrnent would be restored at the national level.

The apex of the reconstruction of a West German state would

be drafting a federal constitution, followed by the

formation of a German national governrnent.

The three military governors of the western occupation

zones conferred with the Minister-Presidents of the western

German states on 1 July 1948 and called upon them to form a

national German government811 • A Parliamentary Council

consisting of sixty-five delegates from the elected Land

parliaments convened at Bonn on 1 September 1948 to draft a

810 Elmer Plischke, The Al1ied High Commission for Germany
(Bad Godesberg-Mehlem: Historical Division, Office of the
High Commissioner for Germany, 1953), p.4.

811 Germany 1947-1949, pp. 275-276.
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Basic Law for the future West German state812 , which laid the

basis for the constitution of the Federal Republic of

Germany. The adoption of the Basic Law for the Federal

Republic of Germany, the establishment of federal judicial

institutions and the federal government ended the initial

phase of the restoration of justice in western Germany813.

The Basic Law (Grundgesetz) , or "Bonn Constitution",

ratified the work of the reconstruction of the

administration of justice in western Germany. It affirmed

the restoration of constitutional government in the western

German Lander8 14 , and set forth governmental powers at the

national level. The creation of a national German government

on the foundation of the western Lander and a federal

constitution necessitated re-defining the relations between

the occupation powers and the national government815 • This

was brought about by drafting an Occupation Statute, which

defined the authority of the western occupation powers

subsequent to the creation of the Federal Republic of
Germany816.

The western Allies introduced the Occupation Statute as

a partial substitute for a formaI peace treaty between

Germany and the Allies, as it became evident that the

conclusion of such a settlement could not he reached in the

course of diplomatie negotiations with the Soviet Union. The

812 Elmer Plischke, The Allied High Commission for Germany,
p .14.

813 Press and Information Office of the Federal Government,
"The Administration of Justice", Germany Reports (Wiesbaden:
Franz Steiner, 1966), pp.287-288.

814 Diestelkamp, "Justiz in den Westzonen", p. 20.

815 Zink, The United States in Gerrnany: 1944-1955, pp.44-45.

816 Elmer Plischke, The Allied High Commission for Germany,
p. 26.
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purpose of this settlement was to introduce a new relation

between the occupation powers and the German authoritiesB17 •

The Federal Republic of Germany and the participating Lander

were afforded full legislative, executive and judicial

powers in accordance with the Basic Law and their respective

constitutions. These powers were subject only to the

limitations prescribed in the Occupation StatuteB1B • The

occupation powers reserved control over certain fields in

order ta ensure that the basic purposes of the occupation

were accomplished. These fields were: disarmament and

demilitarisation; economic controls in the Ruhr; economic

questions regarding restitution, reparations,

decartelisation, deconcentration, non-discrimination in

trade, and foreign economic interests and economic claims

against GermanYi foreign affairs questions, such as

international agreements in which Germany was a party;

displaced persons and refugees; security and prestige of the

Allied forces; adherence ta the Basic Law and the Land

constitutions; foreign trade and exchange contraIs; control

over internaI action concerning national self-subsistencei

control over persans sentenced and imprisoned under the

authority of occupation courtsB19 • The military government

administrations in the western occupation zones were to be

replaced by an Allied High Commission for Germany,

consisting of three High Commissioners representing each of

the western occupation powers. They were to ensure the

817 Friedrich Klein, "Das Besatzungsstatut für Deutschland",
Süddeutsche Juristenzeitung (1949), p.?3?

B1B Art. l, "The Occupation Statute", Official Gazette of the
Allied High Commission for Germany No.1 (23 September 1949),
p.13.

B19 Art. 2, "The Occupation Statute", Official Gazette of the
Allied High Commission for Gerrnany No.1 (23 September 1949),
pp.13-14.
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implementation of occupation objectives in the new West

German state according to the provisions of the Occupation

Statute820 •

The Basic Law, or federal constitution, set forth that

justice in the Federal Republic of Germany held equal status

with the legislative and executive powers821 , although these

powers served as separate organs representing the totality

of state sovereignty (Art. 20, para. 2): IIAII state

authority emanates from the people. It shall be exercised by

the people by means of elections and voting and by specifie

legislative, executive and judicial organs. 11822 The rule of

law was given practical expression under Art. 19, para. 4,

stating that the rights of an individual affected by an act

of the public authority is given the right of redress

through the courts, and Art. 20 para. 3: IILegislation shall

he subject to the constitutional arder; the executive and

the judiciary shall he bound by law and justice. "823 Hence,

judicial office in the Federal Republic of Germany, which

was restored following the collapse cf the National

Socialist regime that had demonstrated consistent disregard

for law and justice, was granted a position in the federal

constitution that judicial office never before possessed in

Germany. AlI of public life was made subject to the control

of the law courts824 • The maintenance of the new standard of

justice was set forth in Art. 123, stating that aIl law that

820 Elmer Plischke, The Allied High Commission for Germany,
pp.46-47, 197-206.

821 Diestelkamp, IIJustiz in den Westzonen ll
, p.20.

822 Hucko, The Democratie Tradition, p. 201.

823 Ibid.

824 Rudolf Wassermann, "Richteramt und politisches System",
Revue d'Allemagne (1973) Vol.5, pp.903-904.

222



(

(

was in force prior to the formation of the West German

governrnent remained in force in so far as it did not

contravene the principles of the federal constitution825 . The

responsibility for the administration of justice in the

Federal Republic of Gerrnany remained under the jurisdiction

of the individual Lander. Appeals could be forwarded to the

appellate courts at the national leve1826 . Provisions

concerning the administration of justice were stated under a

separate section of the Basic Law under Articles 92-104827 .

AlI judges were guaranteed independence and were to be

subj ect only to the law (Art. 97). They were subj ect to

impeachment in the event of a violation of the constitution

(Art. 98) 828. Other safeguards against abuses of the law

included provisions for the legal protection of the

individual, such as outlawing extraordinary courts (Art.

101, para. 1)829, retroactive laws (Art. 103, para. 3), and

double jeopardy (Art. 103, para. 3) 830. In accordance with

the federal principle, the appointment of judges at the Land

level remained under the jurisdiction of the Lander (Art. 98

para. 4). The traditional judicial organisation of lower and

intermediary courts also remained under Land jurisdiction,

while the highest courts in the new Federal Republic of

Germany were placed under the federal jurisdiction, and

served as the courts of final instance in cases of appeal

825 Hucko, The Democratie Tradi tion, p. 258.

826 Arnold Brecht, Il Re-establishing
Annals of the American Academy of
Science Vol. 267 (January 1950), p.38.

German Government " ,
Political and Social

827 Hucko, The Democratie Tradition, pp.235-240.

828 Ibid. , pp.237-238.

829 Ibid. , p.239.

(
830 Ibid. , p.239.
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arising from the application of Land law (Art. 99) 831. A

Federal Constitutional Court was to be established ta

protect the constitution by ensuring that the legislature,

executive and judiciary aèlhered to the provisions of the

Basic Law, and a Supreme Federal Court was to ensure the

uniform administration of justice832 . The restoration of

legal jurisdiction at the national level also served to

provide unity to the administration of justice in Germany833,

which had hitherto been divided between the occupation zones

and among the Lander of the Sante zone834 .

The Basic Law and the Occupation Statute went into

force simuItaneously on 21 September 1949. This marked the

creation of the Federal Republic of Germany835, and the end

of the military occupation836 . Allied control in Germany was

831 Ibid., p.238.

832 "The Administration of Justice", Germany Reports, p.288.

833 Unity of the administration of justice in western Germany
was hitherto limited to the German High Court of Judicature
for the Combined Economie Area, or the British-American
Bizone, which held jurisdiction in legal matters in the
economic sphere in keeping with maintaining legislative as
weIl as economic unity in the Bizone. Proclamation No.S of 9
February 1948 provided for the establishment of the German
High Court with jurisdiction over disputes regarding the
interpretation of bizonal econamic legislation, and holding
appelate jurisdiction over such cases arising fram the
ordinary courts in the individual Liinder of the bizone.
Monthly Report of the Mili tary Governor, u. s. Zone, February
1948, No.32; "Proclamation No. 8: Establishment of a German
High Court for the Combined Economie Area lt

, Military
Government Gazette Issue I (16 March 1948), pp.6-10.

834 Zinn, "Administration of Justice in Germany", p.42.

835 Elmer Plischke, The Allied High Commission for Germany,
pp.16-17.

836 Ibid., p. 60.
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hereafter exercised by Allied civilian authorities. Although

the occupying powers retained supreme authority in Germany,

this authority that was exercised through the Allied High

Commission was restricted to the provisions of the

Occupation Statute~7. The previous disposition of

governmental powers was dissolved in view of the division of

responsibilities between the Lânder, the federal government,

and the occupation powers. Whereas the Lander retained their

power of legislation under the terms of the federal

constitution, the unification of the western Lander in the

ne.wly established federal state led to the dissolution of

the Lânderrat and the assumption of its legislative

functions by the West German government838 •

Since court jurisdiction is a product of state

sovereignty839, foreign jurisdiction over the German courts

was to be lifted when the Federal Republic of Germany was

proclaimed a sovereign state with full-fledged state

authority. The newly established national German authorities

regained the power of self-government and sovereignty in the

administration of justice, except for certain judicial

powers in the fields reserved to the western occupation

powers8~. Although the Occupation Statute did not contain

any specifie regulations regarding the jurisdiction and

837 Foreign Relations of the United States, 1949: Vol. III,
Council of Foreign Ministers; Germany and Austria
(Washington: United States Government Printing Office,
1974), p.321.

amerikanischendes838 Hartel, Der Lânderra t
Besatzungsgebietes, pp.84-87, 96

839 von Weber, "Der EinfluB der Militârgerichtsbarkeit der
Besatzungsmacht ll , p.65.

( 840 Loewenstein, "Justice ll , p.237.
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independence of the German administration of justice841 , its

enactment led to the full restoration of the judicial

authori ty of the German courts842 in practice. The

supervision of judicial activities became inadmissible as

political sovereignty was restored, thus negating the

authority of the military govermnent to intervene in the

decisions of German courts that had previously been an

official limitation of the independence of the German

judiciary. Since the Occupation Statute presented general

terms for the new political status of Germany, which were

more of a political than a juridical nature, the extent of

the limitations of German court jurisdiction was to be

redressed through new legislation843 •

The Allied High Commission enacted legislation to

clarify the delineation between Allied and German judicial

responsibili t y 844. The right to wi thdraw a case from German

jurisdiction (evocatio) that was imposed under Military

Government Law No.2 was nullified under the Occupation

Statute, and was superseded by HICOG (Office of the High

Commissioner for Germany) Law No.13 of 25 November 1949 on

"Judicial Powers in the Reserved Fields" 845 • This law defined

the new relation between the prerogative of Allied

841 Klein, "Das Besatzungsstatut für Deutschland", p. 752.

842 Hellmut von Weber, "Das Ende der AAR Nr. 1", Deu tsche
Rechts-Zeitschrift (1950), p.217.

843 Breuning, "Die Beschrankung
Gerichtsbarkeit", pp.38-39.

der deutschen

(

844 Elmer Plischke, The West German Federal Government (Bad
Godesberg-Mehlem: Historical Division, Office of the High
Commissioner for Germany, 1952), p.127.

845 Broszat, "Siegerjustiz oder Strafrechtliche
f Selbstreinugung f ", p. 540; Plischke, Al1ied High Commission
for Germany, p. 72.
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occupation law that was necessitated by the enactment of the

Occupation Statute846 , aligning the legal jurisdiction of the

western occupation powers in conformity with its

principles847 • Except when expressly authorised, German court

jurisdiction was only excluded in cases affecting: the

Allied forces, the Allied High Commission or persons

accompanying them or their propertYi enactments of the

occupation authorities. Allied authorities could only

intervene in the functions of the German courts in cases

that directly involved the interests of the occupation,

which were specified in the terms of this law and by the

reserved fields cited in Art. 2 of the Occupation Statute.

Such intervention was limited to: inspecting court records

in cases relating to occupation interests; withdrawing cases

directly affecting occupation personnel or matters from a

German court, or suspending court decisions in such cases.

Cases directly affecting occupation personnel or matters

were assurned by an occupation court that could either

confirm, nullify or modify a decision made by a German court

in such cases, or transfer the case to a German court for

trial or retrial. The Allied enactments in the western

occupation zones that were hitherto imposed on the German

administration of justice under occupation law, such as

Control Council Law No.4 and Military Government Law No.2,

were hereby repealed848 •

846 Heinrich Rëhreke, Il Die
Bundesrepublik Deutschland",
(1950), pp.34-35.

Rechtsentwicklung in der
Deutsche Rechts-Zeitschrift

847 Breuning, "Die
Gerichtsbarkeit", p.125.

Beschrankung der deutschen

(

848 Il Law No. 13: Judicial Powers in the Reserved Fields Il ,

Official Gazette of the Allied High Commission for Germany
No.6 (9 December 1949), pp.54-58.
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The newly established jurisdiction of the occupation

courts was confined to cases affecting persons defined

according to the reserved fields, which were limited

primarily to offences to the security of occupation

interests 849 • These offences included: espionage, sabotage,

or armed assault against the Allied forces; theft or

unauthorised possession of property belonging to the Allied

forces; or any act that was prejudicial to the security of

the Allied forces 850 • In conformity to what could be

considered the natural law of occupation, members of the

Allied forces or persons officially connected with the

Allied High Commission and their dependents were still

officially excluded from the German courts in criminai

matters and civil affairs, thus leaving certain formaI

restrictions on German judiciai sovereignty emanating from

the occupation851 • On the other hand, the power of the

occupation authority to nullify decisions of the German

courts in matters that remained within the scope of their

jurisdiction, i.e. matters in relations between Germans, the

power to remove jurists from office, and the power to

supervise the German judicial organisation were rescinded852 ,

thus fully restoring the principle of judicial independence

in the German administration of justice. The US High

Commissioner issued a subsequent directive on 28 December

849 Loewenstein, "Justice", p.244.

850 "Law No .14: Offenses against the Interests of the
Occupation", Official Gazette of the Allied High Commission
for Gerrnany No.6 (9 December 1949) pp.59-63.

851 Loewenstein, "Justice ", p. 244.

852 Rôhreke, "Die Rechtsentwicklung in der Bundesrepublik
Deutchland", p.36.
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1949 853 , and the Land Commissioner for Hesse issued two

additional directives on 3 January 1950 that set for th the

new jurisdiction of the German courts. The first directive

extended the jurisdiction of the German courts to cases

involving: aIl citizens of the US, the U.K., and France, and

aIl displaced persons, regardless of their citizenship. The

exceptions stipulated in Art l(b) of Law No.13 854 remained in

force. The directives for Hesse transferred criminal court

jurisdiction to the German courts according to the terms of

Law No .13 and the Directive of 28 December 1949855 •

Law No.13 set forth the new status governing the

division of jurisdiction between the German and the Allied

occupation courts, which remained in place for the remainder

of the Allied civilian occupation. Except for criminal

jurisdiction over members of the Allied armed forces and

their dependents, aIl jurisdiction was transferred to the

German courtsS56 • AlI remaining enactments that were issued

by the Allied occupation authorities in Germany during the

military and civilian occupation periods, including Allied

High Commission Law No.13 and Law No.14, were repealed when

the "Convention on Relations between the Three Powers and

the Federal Republic of Germany" of 26 May 1952 and the

"Protocol on the Termination of the Occupation Regime in the

853 463/929, Wiesbaden. APO 757. "Direktive: Gemass Gesetz
Nr. 13 der allierter Hohen Kommission", 28 December 1949.

854 Criminal offences committed against persons or property
of any person affiliated with the Allied forces or the
Allied High Commission.

S55 463/929, Wiesbaden. 3120 IVa 141. Betr.: "Deutsche
Strafgerichtsbarkei t nach dem Gesetz Nr. 13 der Allierten
Hoher Kommission", 9 January 1950.

856 Report on Germany: September 21, 1949 - July 31, 1952
(Office of the U. S. High Conunissioner for Germany, 1952),
p.148.
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Federal Republic of Germany" of 23 October 1954 went into

forcess7 on 5 May 1955. The Allied High Conunission and the

Offices of the Land Commissioners in the Federal Republic of

Germany were abolished forthwith8s8 •

Conclusion

The restoration of justice was developed gradually in

view of the circumstances since there was no structured

approach or tested formulass9 for achieving this objective.

The process of restoring justice in Germany began with

closing the administration of justice, and legislating

National Socialist laws and influences out of existence. The

German judicial organisations in the US zone began to

operate under the supervision of the Land Ministry of

Justice and the us military government. The constitution and

functions of the Land administration of justice in the US

zone were regulated under the "Plan for the Administration

of Justice". They were further defined by Allied Control

Council and US military government legislation, such as

Control Council Proclamation No. 3 setting forth the

principles for the postwar administration of justice, and

Control Council Law No.4 and Military Governrnent Law No.2

setting forth regulations for the composition of the German

courts and their jurisdictions. The next phase of the

SS? "Law No. A-37: Depriving of Effect and Repealing Certain
Occupation Enactments" , Official Gazette of the Al1ied High
Commission for Gerrnany No.126 (5 May 1955) 1 pp.3267-3270.

858 Il Proclamation Revoking the Occupation Statute and
Abolishing the Allied High Conunission and the Offices of the
Land Commissioners", Official Gazette of the Al1ied High
Commission for Gerrnany No.126 (5 May 1955), p.3272.

859 Loewenstein, "Law and the Legislative Process in Occupied
Germany", p. 995.
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restoration of justice after re-opening the German courts at

the Land level was to restore the normal conditions of the

administration of justice, such as extending the

jurisdiction of the German courts and lifting the

supervision of the German courts, thus fully restoring

judicial independence. The restoration of the German

administration of justice was guided under Allied military

government legislation860 , beginning with a standstill of

justice, followed by the subsequent reconstitution of the

German judicial organisation and the restoration of its

functions. The conditions allowing for the reconstruction of

a German judicial organisation in what became Land Hesse and

the application of denazified German law by the

reconstructed judicial organisation was introduced by Allied

and US military government legislation, and Land legislation

suited to local conditions. Allied military government

legislation set forth uniform principles for the

administration of justice in Germany, while US military

government and German Land legislation prescribed the law to

be applied by the German judicial organisation at the Land

level in the US zone. The greatest deficiency of the legal

reconstruction was the absence of a superior court that

would coordinate the divergent legal practices of the three

Lander that had been endowed with quasi-statehood861 • Further

progress on the national level was made on the unification

of the postwar legal situation, in which several different

legislative bodies had not coordinated their efforts in

860 Herbert Ruscheweyh, "Die Entwicklung der hanseatischen
Justiz nach der Kapitulation bis zur Errichtung des Zentral­
Justizamtes", Festschrift für Wilhelm Kiesselbach (Hamburg:
Gesetz und Recht Verlag, 1947), p.39.

861 Loewenstein, "Reconstruction of the Administration of
Justice", p.466.
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establishing a common legal system862 , while the

Oberlandesgericht in Frankfurt-am-Main functioned as the

supreme appeal court until 1950, when the Federal Supreme

Court assumed appellate jurisdiction at the national

leve1863 • The courts at both levels were bound to adhere te

the provisions of the federal constitution.

The Land administration of justice in Hesse thus forrned

part of the judicial organisation of the constitutional

state at the national level. The division of jurisdiction

between the military government and the German judicial

organisation was gradually narrowed as a greater number of

cases were transferred te the German courts. Safeguards

against future violations of the interpretation and

application of the law by judges were introduced into German

law, while the US military government focused on restoring

responsibility to the German judges who would operate within

the postwar judicial organisation. The attempt at

neutralising National Socialist influences regarding the

human element of the legal reconstruction, or the

denazification of the legal profession, took place at the

same time as the institutional restoration of the law and

the reconstruction of a fully functional German

administration of justice.

862 Loewenstein, IIJustice", p.260.

863 Klaus Mori tz and Ernst Noam, NS-Verbrechen ver Gerich t :
1945-1955 (Wiesbaden: Kommission für die Geschichte der
Juden in Hessen, 1978), p.355, fn.122.
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The Personnel Reconstruction and Dealing with the Past

:Introduction

The denazification of the administration of justice

consisted of two main elements forming the basis of a rule

of law: firstly, the material reconstruction with respect to

the institutional reconstruction of a German judicial

organisation and reform of the law that had contributed the

basis of the National Socialist regimei secondly, the human

element of the denazification of justice - the question of

undertaking the personnel reconstruction for the restored

postwar judicial organisation with jurists who would

administer justice following a denazified body of law

brought forth in each Land in the US occupation zone. The

latter entailed eliminating National Socialist concepts and

practices from the body of German law, and removing from

office personnel from the legal profession who could be

considered former National Socialists those who were

considered to have aided and abetted the National Socialist

regime in destroying the Rechtsstaat by having taken part in

adrninistering justice according to the National Socialist

conception of the law. Many of the jurists in the new Land

of postwar Hesse would be drawn from the ranks of the

judiciary who had survived the National Socialist regime and

the Second World War, and had not been expelled from the

profession for political reasons. They would be subjected to

the procedure of the denazifieation proeess as with members

of other professions, as weIl specifie measures for the

denazification of the legal profession. Denazifying the

legal profession also faced the common problems that were

encountered in the application of the denazification

programme, such as how tangible evidence could he produced

to deterrnine whether a candidate for reinstatement in the

postwar administration of justice could be considered

politically compromised. The administration of the
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denazification programme in the three Lander of the US zone

was divided into two main phases: the implementation of the

programme by the US military government, then by German

authorities. In both cases, the purpose of the programme was

to remove individuals from positions of responsibility. The

primary criterion for this consideration was their former

membership in the NSDAP or its affiliated organisations.

The denazification was considered the most pressing and

vital task of the US military government field detachrnents

from the beginning of the occupation until March 1946. The

responsibility for the implementation of this task was

transferred to German civil authorities under the

supervision of the US military government864 , when the

military government considered the German local institutions

to have been sufficiently revived to allow for German

participation in the denazification865 • The denazification of

personnel in Hesse, as in the other Lander of the US zone,

was ini tially handled by the US military government in

accordance with political policy, as stated in the Potsdam

Protocol and JCS 1067, and various military government

denazification directives. German governmental authorities

in the Lander of the US occupation zone later assumed the

task of denazification, which had been granted the authority

to enact denazification legislation that superseded the

rnilitary government legislation. The German denazification

programme was administered separately in each Land of the US

occupation zone following the terms of the Law for

Liberation from National Socialism and Militarism. In bath

cases, individuals were defined theoretically as former

864 Monthly Report of the Military Governor, U.S. Zone, 20
March, No.S.

(

865 John Gimbel, A German Communi ty under
Occupation: Marburg, 1945-1952 (Stanford:
University Press, 1961), p.3.
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National socialists according to the terms of the

denazification directives and laws. Although the Law for

Liberation did not calI for wholesale removals from office,

as dismissals were to be based on more specifie categories

of alleged political implication, the atternpt to judge aIl

members of the NSDAP and its affiliated organisations was

maintained. The removal or reinstatement of jurists after

the collapse of the National Socialist regime was based on

an individual's political record that was considered a part

of the qualification for judicial office. As a result,

jurists were brought to account on the basis of their former

political affiliation, regardless of their actions and

conduct in office, without considering their motives for

having joined a National Socialist organisation, or

evaluating an individual's guilt according ta their conduct

in the National Socialist regime866 •

The First Phase of the Denazification

Military Government Law No.S on the "Dissolution of the

Nazi Party" that was introduced upon the entry of SHAEF

forces into Germany provided the general order for the

outright abolition of the NSDAP and its affiliated

organisations, listing fifty-two organisations that were ta

be dissolved immediately, including the NS-Rechtswahrerbund,

and eight para-military organisations, such as the SS and

the SA were slated for abolition at a later date. AlI

organisations listed in this law and their activities were

declared illega1867 • The removal of jurists implicated with

these National Socialist organisations also took effect

866 Fürstenau, Entnazifizierung, p. 60.

867 "Law No. S: Dissolution of the Nazi Party", Mili tary
Government Gazette Issue A, 1 June 1946, pp .17-19; Starr,
Operations During the Rhineland Campaign, p.78.
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immediately upon the Allied occupation of Germany. US

denazification policy during the Allied invasion of western

Germany was governed by the terms of JCS 1067 and SHAEF

military government legislation. Instructions for the

implementation of SHAEF policy were included in the Handbook

for Military Government in Germany868 by including lists of

incurnbents of enumerated offices (Beamtenstellungen) who

were employed on or after 30 January 1933, and were to be

automatically excluded from continuing in or being admitted

into public service. This Handbook, JCS 1067, and SHAEF

legislation served as key documents representing the various

functions and powers of the rnilitary government during the

Allied invasion of Germany while the military government

held supreme power as declared under SHAEF Proclamation

No .1869 • AlI jurists in the occupied terri tories upon the

entry of SHAEF troops in Germany were dismissed from their

positions by virtue of SHAEF Proclamation No.1 and Military

Government Law No.2. AlI German courts were closed, and aIl

jurists could only be reinstated in office with the consent

of the rnilitary government870 • Their reinstatement was to be

made in accordance with the existing denazification

provisions.
Difficulties and adverse publicity over the

denazification of the local administration in Aachen871 led

868 Starr, Operations During the Rhineland Campaign, p.49.

a6 9 Ibid., p. 58 .

870 Z45F 17/199-3/41 RG 260/0MGUS, Koblenz. Provenance:
OMGUS: LD/AJ Br. Folder Title: Denazification of Judges and
Prosecutors. "Subject: Denazfication of Judges and
Prosecutors in the German Ordinary Courts", 4 June 1947.

871 Lutz Niethanuner, Entnazifizierung in Bayern: Sauberung
und Rehabilitierung unter amerikanischer Besatzung
(Frankfurt-am-Main: S. Fischer Verlag, 1972), p.65.
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to a new SHAEF directive issued on 9 November 1944, which

called for the dismissal of individuals from public office

who had joined the NSDAP before 30 January 1933 872 •

Instructions concerning denazification according to the

terms of this directive instituted the revision of policy

transmitted to SHAEF by the Combined Chiefs of Staff,

ordering the removal of "ardent Nazis ll and "active Nazi

sympathizers" from office. Even those who had been retained,

as was formerly permissible under the terms of previous

directives lion the grounds of expediency or administrative

necessity", were to be dismissed. However, problems arase

involving the interpretation of these terms and their

application in practice873 by the military government in the

field when suitable replacements for dismissed personnel who

were not politically compromised could not be found. For

example, the examination of 150 Fragebogen submitted by

jurists in Kurhessen revealed only twenty-five prospects for

appointment, of which each was then subject to an interview

and an investigation874 • Locating trained and competent

substi tutes who were "free from Nazi taint" was one of the

greatest obstacles to implementing an "immediate and

peremptory Denazification." 875 Another difficulty was that

neither JCS 1067, nor the Handbook, which was ta be used by

872 John Gimbel, "American Denazification and Local Politics,
1945 -1949: A Case Study in Marburg", American Poli tical
Science Review Vol. 54 (1960), p.85.

873 Starr, Operations During the Rhineland Campaign, pp.40­
41.

874 Starr, Denazification, Occupation and Control of Germany,
March-July, 1945 (Salisbury: Documentary Publications,
1977), p.46.

(
875 Elmer Plischke,
American Journal of
1947), p.817.

"Denazification Law and
International Law Vol.
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military government officers for "direction" and "guidance",

provided a specifie definition of what constituted an

"active Nazi" 876. The earlier ces 551 also did not provide

military government officers in the field with definitions

of what constituted an "active Nazi" or an "ardent

sympathizer", and simply ordered that they were to he

removed from office immediately877. Until clearer definitions

and instructions were available, military government

officers atternpted to fulfil the task of reconstructing

German administration to the best of their ability and found

pragmatic solutions, which often led to different results

that diverged from the official denazification policy. Most

military government detachment commanders were more

concerned with restoring a functional local administration

than wi th ideological or j udicial hairspli t ting, and saon

found in many cases that nominal, or lower level, membership

in the NSDAP was no certain criterion for onels political

viewpoint878 . In practice, the matter of removal from office

or reinstatement at the initial stage of the occupation879

876 Latour, Vogelsang, Okkupation und Wiederaufbau, p.51.

877 Starr, Operations During the Rhineland Campaign, p. 77 .

878 Latour, Volgelsang, Okkupation und Wiederaufbau, pp.51­
52.

879 The initial work of the military government immediately
following combat conditions was concentrated on emergency or
negative tasks, such as securing shelter for the local
population or denazification as part of the problem of
arresting individuals who could represent a military danger
to the occupation forces, before the various functions of
reconstruction were exercised following the restoration of
order and stability in the occupied areas. Starr, Operations
During the Rhineland Campaign, pp. 59-GO. It may be argued
that the military government did not undertake
reconstruction activities until after combat conditions,
when Germans among the local population were required to
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was predominantly Ieft to the discretion of the military

government officer handling the denazification of the

particular case~o w~o decided whether a candidate for

reinstatement could be considered trustworthy rather than

invariably determining the guilt of the individual for

having been associated wi th the NSDAP, mechanically

determined according to NSDAP membership or the date of the

individual's entry into the NSDAP or one of its affiliated

organisations. The military government officers in the field

were responsible for restoring order at the local level,

wqich required the stop-gap measure of relying on the

cooperation of the German administrative officiaIs. This

task was considered a greater priority than finding

qualified individuals as defined by denazification

directives. The dismissal of aIl officiaIs on the basis of

former NSDAP membership would have meant that administration

would have ceased, rather than being re-established as

quickly as possible, as was intended by military government

detachments881 •

Until July 1945, the military government detachments

were under the immediate jurisdiction of SHAEF tactical

commands that exercised the privilege of interpreting and

rev~s~ng directives that were issued by the military

government headquarters. While policy demanded that German

personnel be screened for their political record, tactical

commanders demanded that German personnel be reinstated to

help restore a functioning administration ta help maintain

military supply lines and provide the local population with

assist the military government in the implementation of
these functions.

880 Loewenstein, "Reconstruction of the Administration of
Justice ll

, pp.448,455.

881 Starr, Opera tions During the Rhineland Campaign, p. 79.
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basic necessities to prevent local civilians from

interfering with military operations882 • Military government

commanders in the field were more interested in '" getting

things done'" than in engaging in the tearing down that JCS

1067 required883 • The ambiguous initial SHAEF denazification

directives, leaving military government officers to operate

without precise guidance on the meaning of the term "active

Nazi", also led to various interpretations in the field,

thus resul ting in the denazification procedure varying in

nearly every Landkreis884 • Army group headquarters, following

the pattern of operating autonomously that was established

during the war, improvised by issuing their own

denazification directives. In turn, the armies, which were

self-sufficient to a marked degree, also formulated their

own directives that were sent to the corps and division

levels. As a consequence, the US military government

detachments were operating under at least four different

denazification directives during the surnmer of 1945885 • In

these chaotic conditions, sorne military government

detachments removed aIl individuals who had any connection

with the NSDAP and its affiliated organisations, while

882 Elmer Plischke, "Denazifying the Reich" ,
Politics, Vol. 9 (1947), pp.166-168; Girnbel,
Community under American Occupation, p.33.

Review of
A German

883 William E. Griffith, "Denazification in the United States
Zone in Germany", Annals of the American Academy of
Political and Social Science, Vol. 269 (1950), p.68.

884 Freeman, Hesse: A New German State, p.28.

Denazification Program in
European Affairs, Vol. 6

United States in Germany:
Starr, Denazification,

March-July 1945, p.36.

885 Harold Zink, "The American
Germany", Journal of Central
(October 1946), pp.233-234; Zink,
1944-1955, p.lS7; Joseph, R.
Occupation and Control of Germany,(
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others allowed notorious National Socialists to retain their

posi tions886 •

Uniformity was established by a new directive issued on

7 July 1945, replacing the previous patchwork of

denazification regulations by providing a list of 136

mandatory removal categories and stating that membership in

the NSDAP before 1 May 1937, or holding office in certain

affiliated organisations would be considered as having been

"active". Membership before this date was therefore to be

"cause for mandatory removal or exclusion from 'positions of

importance in quasi-public and private enterprises' [ ... ]

and from positions of 'more than minor importance' in public

affairs." 887 The removal categories were drafted by the

Public Safety Branch of SHAEF, providing terms for the

automatic arrest of top-level National Socialists and

militarists, and the arrest and screening of others through

questionnaires (Fragebogen) indicating an individual' s

personal history, including questions concerning any former

connection to the NSDAP or its affiliated organisations888 •

The jurists included in the automatic arrest categories

were the leading civil servants of the Reich Ministry of

Justice, the rnembers of the Reichsgericht and the

Volksgerichtshof, the presidents and prosecutors of the

Oberlandesgerichte, and the members of the SondergerichteSB9 •

886 "Final Report on Foreign Aid of the House Select
Conunittee on Foreign Aid", 1 May 1948, 80th Congress, 2nd
Session, 6 January - 31 December 1948, House Reports Vol. 6
No.1845 (Washington: U.S. Government Printing Office, 1948),
p.128.

S87 Griffith, "Denazification in the United States Zone in
Germany", p. 69 .

888 Ibid., p. 68 .

889 Rudolf Wassermann, Auch die Justiz kann aus der
Geschichte nicht aussteigen: Studien zur Justizgeschichte
(Baden-Baden: Nomos Verlagsgesellschaft, 1990), p.188.
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Every Fragebogen was investigated by a Special Branch

Section of the Public Safety Division of the local US

military government detachment in close cooperation with the

Counter Intelligence COrpS 890, in so far as resources

allowed891 • The information provided in the Fragebogen was

verified with aIl available evidence, such as the records of

the German police, the civil service and the NSDAP.

Falsification of answers would result in prosecution in a

military government court and imprisonment for two to five

years or longer892 • Following the exarnination of the

Fragebogen, individuals were classified inta one of four

categories: 1) Non-Ernployment Mandatory, 2) Employrnent

niscretionary (No Adverse Recommendation), 3) No Evidence of

Nazi Activity, 4) Evidence of Anti-Nazi Activity 893. New

appointments were not to be made before this so-called

"vetting" or screening was completed, except for those who

were reinstated before the denazification was underway under

the present terms, and would continue at their positions

pending their Ivetting" 894 • Like aIl other applicants for

890 Foreign Relations of the United States, Diplomatie
Papers, Vol. 1: The Conference of Berlin, p.497.

891 There were deficiencies in the system in this respect,
such as the possibility of establishing one 1 s innocence:
bribing "reliable" Germans employed by the U. S. military
government ta undertake investigations to assist the Special
Branches and Counterintelligence; purchasing black market
certificates stating a suspect was a "fellow prisoner" in a
concentration camp; onels colleagues vouching for onels
innocence. Julian Bach jr., America's Germany: An Account of
the Occupation (New York: Random House, 1946), pp.171-172.

892 Plischke, "Denazification Law and Procedure ", p. 815.

893 Monthly Report of the Military Governor, U.S. Zone, 31
October 1945, No.16.

894 Zink, "The American Denazification Program", pp. 237-238.
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other forros of employment, candidates for legal office had

to submit the Fragebogen as weIl as a second Fragebogen for

the legal profession covering education, professional

activities and membership in political, official and

professional societies and organisations895 • However, this

approach merely served to draw a professional and political

portrayal of the individual based on an accumulation of

elementary facts. This specialised questionnaire did not

reveal how a jurist had behaved in office or the decisions

that the individual had been involved in, such as in cases

of a political nature in which the law was used as an

instrument in the exercise of political power in a

totalitarian state; whether the individual had represented

National Socialist officiaIs or appeared before party

courts; or whether the individual's moral and intellectual

attitudes indicated subservience or support for the National

Socialist regime896 •

Such questions regarding the denazification were

addressed by German authorities. A group of political

leaders in Marburg formed a political committee

(Staatspolitischer AusschuE) at the beginning of the

occupation in order to play an active role in the postwar

reconstruction897 • The committee chairman reported to the

military government in June 1945 that anti-National

Socialist Germans knew who was politically implicated but

they were not given the opportunity to testify against them.

895 460/645, Wiesbaden. "Special Questionnaire for Judges,
Judicial OfficiaIs, Public Prosecutors and Amtsanwal te Il, 1
August 1945.

896 Loewens tein,
Justice", p. 448 .

"Reconstruction of the Administration

(
897 Gimbel, A German Community under American Occupation,
p.67.
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In August 1945, a committee member reported that he and his

colleagues did not understand why the military government

implicitly assumed that aIl Germans were National Socialists

until they could prove otherwise. This committee produced a

report for the Oberbürgermeister <mayor) of Marburg in

November 1945 that asserted that the military governrnent

denazification demonstrated a misunderstanding of the

National Socialist regime. The method of denazification

according to a questionnaire and a prescribed scheme was

carried out on the presumption of pre-determined guilt

rather than innocence. Fixing a date for determining an

individual's political implication did not allow for

individual consideration of every case, and it did not allow

for the possibility that a member of the NSDAP was not

necessarily a National Socialist898 • Adopting another method

of denazification would address this criticisrn of the

military governmentls methods when the task of

denazification would be organised differently, and the

discharge of this task would be more effective if it were

transferred to German authorities who had a greater

understanding of the local conditions and circurnstances of

the tirne899 • This flaw in the denazification programme was

admitted by Professor Karl Loewenstein, the Legal Advisor in

the Office of Military Government for Germany, who reported

that substantial scrutiny of personal factors was actually

physically impossible for Il overworked and unsophisticated"

military government officials90o • Nevertheless, the standard

based on date of entry remained in place.

898 Ibid., pp.80, 148, 83-84.

899 Ibid., p. 3 .

900 Loewenstein, "Reconstruction of the Administration of
Justice", pp.419, 448.
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Military government authorities believed that an

individual's support for the National Socialist regime could

be determined by membership in a National Socialist

organisation, and the earlier the date of entry the greater

the conviction. However,. it could also be contended that an

early member's enthusiasm could have dissipated but they did

not risk leaving the organisation901 • The only defensible

date put to use was therefore considered to be 1 May 1937,

after which officiaIs could be coerced to join under the

Public OfficiaIs Act, and therefore those who joined after

this date were exempted from the automatic removal and

exclusion categories902 • The 1 May 1937 date thus also served

the purpose of extending the actual number of experienced

candidates who were available and willing to serve in the

restored administration of justice, as the denazification

programme that was to drive out the influences of twelve

years of National Socialist Gleichschaltung created serious

personnel shortages in the professional f ieIds903 • On the

other hand, removal and suspension from office on the basis

of membership in the NSDAP or an affiliated organisation,

irrespective of the date of entry, often led to cases of

injustice when one's former service to the National

Socialist regime did not follow political motives. Judgment

on the basis of entry into the NSDAP or an affiliated

organisation, rather than providing evidence of politically

oriented chargeable actions904 conducted while in office,

often served merely to indicate the lack of courage to avoid

901 Loewenstein, "Justice", p.247.

902 Ibid.

903 Freeman, Hesse: A New German State, p. 35.

904 Chargeable actions is defined here as actions that would
he subject to prosecution in law courts in ordinary
circumstances.
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taking membership or unwillingness to jeopardise one's

career or position905 •

The ideal situation for the restoration of justice was

to reinstate jurists who had absolutely no association with

the National Socialist regime906 - not having been a member

of the NSDAP or any of its affiliated organisations. The

task of reorganising the German judiciary was charged to the

Military Government Legal Officers in each area of local

government (Landkreis and Stadtkreis). They made provisional

appointments of jurists for the local judicial positions,

and notified the Legal Division of the Regional Military

Government Office for the approval of these appointments 907 •

The establishment of the judicial organisation in Hesse

followed the earlier re-opening of German courts prior to

the promulgation of Proclamation No.2 that established the

boundaries of the Liinder of the US zone. The US Military

Government emphasised re-opening the Amtsgerichte, or county

courts functioning at the lowest level, and the

Landgerichte, the appeals courts, during the early stage of

the occupation due to the difficulty expected in finding

qualified personnel for the Ministry of Justice and the

Oberlandesgerichte90S the suprerne courts of appeal.

Military government legal officers accordingly sought to

obtain the services of trained lawyers and retired judges

without connections to the NSDAP or its affiliated

organisations, and authorised thern to re-open the first

Amtsgerichte, subject to the approval of the Regional Legal

905 Alvin Johnson (foreword; anonyrnous author) ,
"Denazification", Social Research Vol. 14 (1947), pp.67-68.

906 Diestelkarnp, "Die Justiz in den Westzonen", p.21.

907 Nobleman, "Administration of Justice", p. 94.

90S Ibid., p. 93.
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Division, which was then followed by the re-opening of the

Landgerichte909 • The military govermnent detachment in

Fr~~kfurt-am-Main instructed the leading judge of the local

Amtsgericht and the local Landgericht president in July 1945

to select the necessary judicial personnel from the nurnbers

that performed similar duties in the past. Their

reinstatement would be subject ta approval by the military

government910 • The Landgericht president was to select the

staffs for the Landgericht and the subordinate Arntsgerichte,

and the lawyers and notaries in this area of jurisdiction

(Landgerichtsbezirk). They would then be reinstated if their

appointment was approved by the military government911 on the

basis of the denazification regulations912 • The local

military government detachments applied this procedure in

the other re-opened German courts in Hesse913 • The presidents

of the Arntsgericht and Landgericht in Frankfurt-am-Main both

initially selected jurists who were not members of the

NSDAP. However, it saon became necessary to rely on

specialised clerks and judicial officiaIs who were former

mernbers. As far as it was possible ta do 50, the Landgericht

president selected individuals for appointment who had nct

909 Ibid.

910 460/568, Wiesbaden. Dienstanweisung für Amtsrichter, 9
July 1945; Betrifft: "Berichte an die Militarregierung", 28
July 1945.

911 460/568, Wiesbaden. Betrifft:
Militarregierung", 28 July 1945.

"Berichte an die

912 460/569, Wiesbaden. "The President of the Landgericht to
Military Government, Legal Department, Frankfurt-am-Main",
10 September 1945.

(

913 462/1308, Wiesbaden. APO 756. Subject: Permission
practice law, 26 October 1945; Bescheinigung,
Rechtsanwalt Dr. E----- R-----, 6 November 1945.
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joined the NSDAP before 1 May 1937. Sorne of the judges and

lawyers selected had been rnembers of the NSDAP as early as

1933 and as late as 1940. The Landgericht president offered

his personal guarantee that they were not National

Socialists beyond any doubt on the basis of their basic

convictions. It was said that their entry into the NSDAP was

merely a formality, since they feared grave disadvantages if

they refused to j oin914 • Al though the mili tary governrnent

conveyed this freedorn of action to German authorities at the

higher levels of the judicial organisation, there was

suspicion on the part of the military government concerning

"class solidarity of the judiciary", which could have

resulted in jurists resisting the denazification process by

saving former colleagues from disbarment. On the other hand,

the members of the judicial profession could determine who

had supported the regime since they had the advantage of

first-hand experience915 •

Uniform regulations for the reinstatement of judicial

personnel for the Land judicial organisations in the US zone

were set forth in the Plan for the Administration of

Justice. The appointment of judicial personnel was

henceforth charged to the Land Minister of Justice as the

administrative superior of the judicial organisations in the

newly created Lander of the US zone. Each Land Minister of

Justice was made responsible for the appointment of

judges916 , and required the approval of the military

914 460/568, Wiesbaden. The Landgericht president, Frankfurt­
am-Main, to the Military Government Legal Department at
Frankfurt-am-Main, 6 August 1945.

915 Loewenstein, "Reconstruction of the Administration of
Justice", p.449.

916 Arndt, nDie staats- und verwaltungsrechtliche Entwicklung
in GroB-Hessen", p.186.
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government to appoint or remove judges from office917 •

Landgericht presidents were to select lawyers, notaries and

lay judges in their office or practice in the courts in

their jurisdiction, or Landgerichtsbezirke. Their

appointments were subject to the prior approval of the

military governrnent91B • The Minister of Justice was

responsible for the appointment of aIl judicial personnel,

including those selected by the Landgericht presidents and

leading public prosecutors (Oberstaatsanwiilte) in Hesse919 •

The military government retained the function of screening

and approving aIl applicants on the basis of the individual

Fragebogen and denazification regulations92o prior ta their

reinstatement in whatever position in the Land judicial

organisation921 •

Disbarring legal personnel from practice was initiaIIy

governed by the necessity to comply with denazification

directives, irrespective of the availability of personnel.

917 463/929, Wiesbaden. Headquarters, U.S. Forces, European
Theater: Plan für die Justizverwaltung amerikanische Zone, 4
Oktober 1945.

918 463/929, Wiesbaden. Headquarters, U. S . Forces, European
Theater: Plan für die Justizverwaltung amerikanische Zone, 4
Oktober 1945; 460/645, Wiesbaden. Betrifft: "Fortzahlung von
Gehaltern und Lohnen an noch nicht beschaftigte der
Justi zbehërden " , 20 September 1945.

919 463/1118, Wiesbaden. - Az: 2010 - l 22 -. "Rundverfügung
über den Verkehr mit der Militârregierung und die
Einstellung von Beamten, Angestellten usw. yom 7. Januar
1946", 7 January 1946

920 460/645, Wiesbaden. Betr.: "Denazifizierung", 16 November
1945.

921 462/1301, Wiesbaden. Office of the Military Government
for Greater Hesse, APO 758. Subject: "Judicial OfficiaIs and
Employees; Land Greater Hesse", 2 January 1946.
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Rather than emphasising the investigation of an individual's

political record prior to removal from office, as was the

practice for the denazification of personnel engaged in

public office and in private industry in the British

occupation zone, the policy in the us zone was to carry out

wide-sweeping dismissals with the review of individual cases

after dismissa1922 • Exceptions were made after 7 August 1945,

when a Denazification Board was ordered to be established to

review appeals of persons who were considered more than

"nominal Nazis", but were needed in essential functions

while replacements for them were not available923 • However,

this could be considered an emergency rneasure, for the pace

of the denazification of personnel was not relaxed at this

early stage of the occupation when the screening of Iegal

personnel was progressing, but the legal reconstruction was

hampered by the fact that there was a Iack of Germans who

were considered anti-National Socialists, although they were

qualified to serve as judges or other court personne1924 •

Court backlogs increased at a considerable rate as a result

of the rernoval of judicial officiaIs, time-consuming

statistical inquiries, the reorganisation of the judicial

organisation, and the number of criminal and civil cases to

be heard. These conditions resulted in the urgent necessity

for judges and other judicial personnel to he reinstated to

handle the increased work-Ioad92s • Scarcely more than half of

the lawyers in several cities in Hesse were considered

922 Monthly Report of the Military Governor, u.s. Zone, 20
October 1945, No.3.

923 Ibid.

924 Monthly Report of the Military Governor, u.s. Zone, 20
September 1945, No.2.

925 458/670, Wiesbaden. Subject: "Employment of officiaIs for
the Amtsgericht", 17 September 1945.
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eligible to retain their right to practice solely on the

basis of their poli tical record by the time Law No. 8 was

promulgated926 on 26 September 1945927 • The first decree

specifically addressing the denazification of the legal

profession was Article IV of the Control Council Law No.4 of

30 October 1945 on the "Reorganization of the Judicial

System". The Allied denazification policy provided in the

potsdam Protocol was re-stated in this law, stipulating

that: "to effect the reorganization of the judicial system,

aIl former members of the Nazi party who have been more than

nominal participants in its activities and aIl other persans

who directly followed the punitive practices of the Hitler

regime must be dismissed from appointments as judges and

prosecutors and will nct be admitted to these
appointments. "928

926 Freeman, Hesse: A New German State, p. 35.

927 "Law No. 8: Prohibition of Employment of Members of Nazi
Party in positions in Business other than Ordinary Labor and
for other Purposes", Military Government Gazette, Issue A, 1
June 1946, pp.20-21.

This law extended the denazification ta private
enterprise in order to eradicate National Socialist economic
power and influence in addition to public and administrative
life (Plischke, "Denazification Law and Procedure", p. 816) ,
restricting the employment of former members of the NSDAP or
one of its affiliated organisations to ordinary labour
(Monthly Report of the Military Governor, U.S. Zone, 20
October 1945, No. 3), by which the implicated individual
would nct be allowed to act in supervisory or managerial
capacity. Lawyers and notaries were not affected by this law
since their offices did not qualify as business enterprises
in the meaning of Law No. 8. RG 260 17/210-3/6, Wiesbaden.
APO 633. Subject: "Law No.S", 16 February 1946.

928 Art. 4, .. Law No. 4: Reorganisation of the German Judicial
System", Official Gazette of the Control Council for Germany
No.2 (30 Novernber 1945), p.27.
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Although it could not be denied that the key positions

in National Socialist organisations and offices at the

highest levels could only have been held by ardent National

Socialists, there remained the problem of determining who

was a nominal National Socialist among the lower ranks of

the judiciary. For example, an Amtsrichter or president of a

Landgericht could have been an ardent National Socialist,

while a judge in an Oberlandesgericht could have been a

Il 'nominal' Nazi 11929. The evidence could not be established by

evaluating individual cases on the sole basis of the date of

entry inta the NSDAP or an affiliated organisation.

Moreover, jurists were generally treated with greater

suspicion than members of other professions. Al though the

denazification directive of 7 July 1945 applied to the

personnel of the German administration of justice, the

standards that applied to judges and prosecutars were more

rigid in comparison to other civil service personnel.

Although individuals who joined the NSDAP on or after 1 May

1937 fell into the category of IIdiscretionary - no adverse

recommendation", the unwritten practice was to exclude such

applicants for judicial or prosecuting positions fram

appointment or reinstatement until December 1945 930 by which

time over two-hundred and fifty judges and lawyers were

interviewed931 . One of the greatest obstacles to achieving an

immediate and thorough denazification in aIl fields was

securing trained and competent substitutes who were

929 Loewenstein, "Reconstruction of the Administration of
Justice", pp.445-446.

930 Z45F 17/199-3/41 RG 260/0MGUS, Koblenz.
Denazification of Judges and Prosecutors in
Ordinary Courts", 4 June 1947.

lISubject:
the German

(

931 501/831 Wiesbaden. "Office of Military Government for
Greater Hesse: Progress Report of Land Greater Hesse 1945",
21 December 1945.
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considered lffree from Nazi taint lf to take charge of

essential functions 932 • The task of taking over the functions

of removed personnel became burdensome for the reinstated

German jurists. The US military governor reported in

November 1945 that approximately eighty percent of the

judges in the US occupation zone who were in office at the

time of the surrender had been members of the NSDAP or in

its affiliated organisations, and had been dismissed from

office in keeping with denazification directives. As a

result, personnel shortages delayed the normal functioning

of the German courts, and in sorne cases judges who had been

cleared of National Socialist connections worked in several

courts and handled various criminal and civil cases93J • In

addition to the personnel shortage, many of the remaining

judicial personnel who were considered lfpolitically

acceptable lf were of If re l a tively advanced age. "934 The US

rnilitary government reported in June 1947 that it soon

becarne apparent from the outset of the occupation that

rnaintaining rigid standards for the denazification of

jurists would make the re-establishment of a German judicial

organisation absolutely impossible, since about eighty to

ninety percent of German judges and prosecutors had been

mernbers of the NSDAP or its affiliated organisations. There

were therefore two alternatives: either train politically

acceptable laymen for judicial or prosecuting office within

a few months, or re-admit former mernbers of the NSDAP who

could prove to have been only nominal members, and thereby

932 Monthly Report of the Military Governor, u.s. Zone, 20
August 1945, No.1.

933 Mon thly Report of the Military Governor, u.s. Zone, 20
November 1945, No.4.

934 Monthly Report of the Military Governor, u.s. Zone, 20

( Decernber 1945, No.5.
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apply the same standards to judges and prosecutors that

applied to other German civil servants. The former approach

was attempted in the Soviet zone, and was immediately

rejected in the US zone, since continental law required

years of study and post-graduate work. It thus becarne

apparent that the latter alternative was the only logical

one, and measures were taken in December 1945 to put it into

effect .. The Legal Division of OMGUS verbally (emphasis

added) instructed the Legal Divisions of the Land military

government offices to reinstate former NSDAP members who had

joined on or after 1 May 193?, provided that the candidates

had been classified by the special branches under the

category of "discretionary - no adverse recommendations",

and that they were acceptable to the Land Ministers of

Justice935 •

The initial phase of the denazification was considered

complete by the end of December 1945. The US military

governor reported that the German civil government in the US

occupation zone had effectively been purged of National

Socialist control. Over 900 000 individuals had been

investigated for "Nazi activity", and roughly 20 percent of

these cases were classified as being "unfit to hold

posi tions of responsibili ty. "936 The removal of individuals

at this time was solely based on membership in a National

935 Z45F 17/199-3/41 RG 260/0MGUS, Koblenz. Provenance:
OMGUS: LD/AJ Br .. Folder Title: Denazification of Judges and
Prosecutors. "Subject: Denazification of Judges and
Prosecutors in the German Ordinary Courts", 4 June 1947.

936 Monthly Report of the Military Governor, u.s. Zone, 20
January 1946, No. 6. These numbers were extended ta over a
million individuals in January 1946, of which 260 000 were
considered "active Nazis and militarists" who were removed
or excluded from public employment or important positions in
the economic, social and political life of the U.S.
occupation zone. Monthly Report of the Mili tary Governor,
u.s. Zone, 20 February 1946, No.?
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Socialist organisation. It was virtually impossible to

determine whether an individual had served or supported the

NSDAP since the denazification programme, as set forth in

JCS 1067, did not allow for the assistance of the German

population937 • The failure of the application of Law No. 8

represented the most severe extension of the denazification,

brought unnecessary interference with economic recovery and

individual inj ustices938 • These factors contributed to the

decision to transfer the denazification to German

authori t ies939 •

An attempt at correcting the deficiencies that were

exposed in the experience of the initial denazification

programme was the institution of a new comprehensive long­

term programme, replacing the interim programme that was in

place during the initial period of the military

occupation~. The US military government Legal Division

undertook a systematic study of the denazification for the

first time in November 1945, and recommended the formation

of a central planning agency for denazification. General

Clay, the US deputy military governor, thereupon approved

the creation of a Denazification Policy Board that was to

review the subject and Il'formulate a complete overall

program for the denazification in the US zone with as much

responsibility as possible placed on the German officiaIs

for the long range. ,,,941 This new programme was to be drafted

937 Fürstenau, Entnazifizierung, p. 29.

938 Griffith, "Denazification in the United States Zone in
Germany", p. 69.

939 Loewenstein, "Law and the Legislative Process in Occupied
Germany", p. 998.

940 Plischke, "Denazification Law and Procedure", p.823.

941 John Gimbel, The American Occupation of Germany: Poli tics
and the Milita~, 1945-1949 (Stanford: Stanford University
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by a Denazification Policy Board that was appointed on 30

November 1945. The Board was charged with the responsibility

of forrnulating a comprehensive denazification programme that

would emphasise the greatest possible responsibili ty to be

transferred to German officiaIs, who would contribute to

accomplishing the US and Allied war aim of creating

"genuinely democratic institutions" in Germany942. The US

military government also lacked sufficient personnel to

complete the denazification programme943 .

A further step in the re-organisation of the

denazification programme was taken on 16 December 1945 when

Denazification Review Boards were established in each Land.

These Boards were to accelerate the disposition of appeals,

holding the final jurisdiction in the view of aIl reports

dealing with individuals who might have been only "nominal"

National Socialists944 . Although these appeal boards could

deviate from the reliance on categories of office, positions

and membership in organisations that led to arbitrary

results, their decisions were ooly final in mandatory

removal cases in which an individual was removed solely on

the basis of mernbership in the NSDAP prior to 1 May 1937.

The appeal was also limited. Individuals affected by the

denazification did not have the right to appeal, and the

military government had the sole authority to determine

Press, 1968), p .102; Charles Fahy, "The Lawyer in Military
Government of Germany", U.S. Department of State Bulletin,
Vol. 15 (1946), p.8S8.

942 Monthly Report of the Military Governor, U.S. Zone, 20
January 1946, No.6.

943 Karl Loewenstein, "Conunent on Denazification", Social
Research Vol. 14 (1947), pp.366-367.

944 Monthly Report of the Military Governor, U.S. Zone, 20
January 1946, No.6.
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whether an individual could be reinstated if "no adequately

qualified or politically reliable substitute could be

found." 945

The Denazification Policy Board completed its report on

15 January 1946, which reviewed the basic weaknesses of the

present denazification programme in detail, citing five

major criticisms: 1) certain cases resulted in arbitrary

consequences; 2} certain active National Socialists were not

affected; 3) it lacked long-term projection; 4) it lacked

participation by the Germans; 5) it lacked coordination with

other OMGUS programmes. The Board based its recommendations

on the relation between the denazification and the broader

objectives of the occupation, with the basic objective being

to prevent Germany from becoming a threat to future peace.

Germans would have to participate in the denazification

programme in arder to prevent the creation of a group of

martyrs and social outcasts that could be exploited by

agitators, and thereby give the Germans the opportunity to

be involved in pursuing the political objectives of the

denazification progranune946 •

The report of the Denazification Policy Board included

a recommended programme of legislation that provided for an

elaborate system of German administrative machinery that

would operate under US military government supervision. Each

Land Minister-President was to appoint a denazificatian

minister with an adequate staff serving in the Land

gavernment. Denazification tribunals were to be established

at the Kreis and Land levels. These tribunals would try

cases of individuals who were to be classified into classes

945 John G. Kormann, U.S. Denazification Policy in Germany:
1944-1950 (Historical Division, Office of the Executive
Secretary; Office of the U.S. High Cornmissioner for Germany,
1952), p.43.

946 Gimbel, The American Occupation of Germany, p .103 .
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of offenders on the basis of presumptive guilt. The

recommended programme also followed earlier denazification

legislation, i~cluding lists of ranks and organisations that

were to be subject to trial proceedings, as weIl as stating

that the German denazification law would include the

substance of Law No. 8, regardless of the German proposals947

that were being developed at this tirne. The Lander

governrnents of the US zone were working on a denazification

law while the deliberations in the Denazification Policy

Board were underway948. General Clay also instructed the

Landerrat on 4 December 1945 to draft uniform guidelines for

the denazification in the US zone by drafting a German

denazification law.

A German draft of the law was cornpleted in January

1946, while a US military government committee was charged

with the sarne task. The main principles of the new

denazification law were to consist of the following: the

responsibility for denazification was to be handled by

German authorities, functioning under US rnilitary governrnent

supervision; a minister for denazification was to be

appointed in each Land; aIl individuals presumed to have

been active National Socialists were to be registeredi

denazification tribunals, or Spruchkammern, were to he

established and prosecutors were to be appointed to

determine "the degree of National Socialisrn" of those

presumed to be National Socialistsi the accused would have

the possibility of being heard, of exoneration, and of an

appeal to an appellate tribunal; every accused would be

947 Kormann, U. S. Denazification Policy in Germany, pp. 50-51.

948 "Kabinett-Sitzung vorn 6.12.1945 Il , wiesbaden, 1126/19;
Hans Ehard, nDas Gesetz zur Befreiung von
Nationalsozialisrnus und Militarismus", Süddeutsche
Juristenzeitung (1946), p.?
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classified into a category, and specified sanctions would be

provided for each category949.

The last denazification enactment issued by Allied

military government before the German denazification law in

the US zone was Control Counci1 Directive No. 24 of 12

January 1946 on "Removal from Office and From Positions of

Responsibility of Nazis and of Persans Hostile to Allied

Purposes" 950 , which reaffirmed the provisions of the us
Denazification Directive of 7 Ju1y 1945951 . The purpose of

this new Directive was to establish a uniform denazification

policy in the four occupation zones as envisaged in the

Potsdam Protocol952 . The terms of this Directive ordered the

removal and exclusion of aIl individuals from public or

semi-public office who were defined as having been "more

than nominal participants" in the activities of the NSDAP,

949 Zl/1213, Koblenz. Headquarters, Office of Military
Government Württember-Baden, Dr.H./hb Leg., 20 February
1946, "Report of the Meeting of the Landerrat - Committee on
Denazification, 7-16 February 1946".

950 "Directive No. 24: Removal from Office and from positions
of Responsibility of Nazis and of Persons Hostile to Allied
Purposes" , Official Gazette of the Control Council for
Germany No.S (31 March 1946), pp.98-115.

951 Plischke, "Denazification Law and Procedure", p. 817;
Kormann, U.S. Denazification Policy in Germany, p.48.

952 Whereas the denazification was a prime objective in the
u.s. zone, the British occupation authorities maintained
that the denazification should not interfere with the
postwar reconstruction, and was therefore re1egated to a
more secondary priority. The Soviet authorities exploited
the denazification in their claim to foster social change,
and the French made little effort on the whole. Kormann,
u.s. Denazification Policy in Germany, pp.47-48; Carl J.
Friedrich et al. , American Experiences in Mili tary
Government in World War II (New York: Rinehart & Company,
1948) pp.259-261.
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and were thus considered active National Socialists,

supporters of National Socialism or militarists953 • They were

to be considered as such on the basis of designated offices

and positions. Ninety-nine categories of ranks and positions

were listed as the basis for compulsory removal from office

or employment, including aIl senior judges and public

prosecutors who were employed or appointed at any time after

1 March 1933 954 • An additional list of twenty-two categories

of persans provided for ndiscretionary removal", if an

individual was more than a nominal participant in National

Socialist activities955 • The most significant category in

this list consisted of allegedly nominal members of the

NSDAP who joined after 1 May 1937. This date was a us
contribution that was considered of questionable value,

since it was completely arbitrary, and did not reflect the

intricacies of personal situations under the National

Socialist regime. Especially for those who were not civil

servants956 •

Although Directive No.24 maintained the principle of

presumptive guilt on the basis of official positions, this

Directive provided an improvement over the terms of the

former denazification legislation. The lists of offîces

initially presented in the Handbook for Milita~ Governrnent

did not accurately reflect political affiliation with the

National Socialist regime including practically aIl of the

leading administrative positions, for which legal training

was a traditional prerequisite, as weIl as ranking positions

953 "Directive No. 24 Il , Art. 2, Official Gazette of the
Control Council No.S, pp.9a-100.

954 Art. 10, Ibid., pp.102-112.

955 Art. 12, Ibid., pp .113 -114.

956 Friedmann, Al1ied Mili tary Government of Germany, p. 116.
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in the various courts. Hence, this measure also affected

those office-holders who had been appointed during the

Weimar Republic. This error was remedied by Directive No.24,

which limited the exclusion of public officiaIs to those who

had been appointed since 30 January 1933, and those who were

incumbents on that date and had survived the subsequent

successive political purges 957 •

The US military government planning for a new

denazification policy in early 1946 was based on Control

Council Directive No.24 and Military Government Law No.S.

The terms of these enactments were to serve as the framework

for the task of denazification by German authorities, who

were in the process of drafting a German denazification law

in the Landerrat to be implemented in the three Lander of

the US zone958 • The Ministers of Justice of the US zone

completed the draft denazification law for the three Lander

on 22 December 1945, which was accepted by the Land

governments then handed over ta the military government for

approva1 959 • The German and the US military government

authorities agreed that the German draft was ta serve as the

basis of the new denazification law, with modifications

based on the provisions of the military government draft.

Both the German and the military government authorities were

bound by the provisions of Control Council Directive

No. 24960 • The German proposaIs that were presented in this

957 Loewenstein, "Justice", p.247.

958 Latour, Vogelsang, Okkupation und Wiederaufbau, p.137.

959 Gimbel, American Occupation of Germany, p .104; Hartel,
Der Landerrat des amerikanischen Besatzungsgebietes, p.lDD.

960 Zl/1213, Koblenz. Headquarters, Office of Military
Government Württemberg-Baden, Dr.H./hb Leg., 20 February
1946, "Report of the Meeting of the Lênderrat - Committee on
Denazification, 7-16 February 1946".
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draft were debated thereafter961 • Points of variance emerged

between the German draft denazification law and US military

government approach to the denazification.

The provisional government of Hesse had set forth in

Novernber 1945 that a ncomplete denazification n had to be

undertaken to cleanse the remnants of the former regime from

aIl branches of the economy, the entire civil service, and

aIl other spheres of society. Proceedings were to be

instituted against individuals who had actively supported

the National Socialist state, even if they were not members

of the NSDAP. Such individuals were to be dealt with more

severely than those who had been forced to become formaI

members of the NSDAP, although it was against their personal

convictions962 • The criterion of the denazification

proceedings was thus to be focused on former actions, rather

than formaI membership. The German authorities at the

Landerrat also objected to the date of 1 May 1937 for

determining political implication, maintaining that when an

individual joined the NSDAP or one of its affiliated

organisations and the duration of membership was irrelevant.

According to the German view, the criterion of setting a key

date as weIl as membership constituted a much too

superficial and misleading indication of guilt, since these

criteria did not provide evidence for actions or individual

circumstances in the National Socialist regime963 • In

contrast to US military governrnent denazification

proceedings, the German draft denazification law also did

961 Gimbel, American Occupation of Germany, p. 104 ; Hartel,
Der Landerrat des amerikanischen Besa tzungsgebie tes , p.100.

962 501/927, Wiesbaden. "Programmatische Erklarung der
Grosshessischen Staatsregierung", 23/11/45.

963 Richard Schmid, nDenazification: A German Critique Il ,

American Perspective Vol. 2 (1948), p.237.
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not include provisions for presumptive guilt or placing the

burden of preof of innocence on the accused964 • The German

draft set forth that it was the public prosecutor who was

responsible for proving the guilt of the accused. The extent

of the prosecution was ta be limited ta the more important

National Socialists, and political implication was to he

limited to those who were known to have taken an active part

in the National Socialist regime965 • Whatever the reason why

a jurist had joined the NSDAP or an affiliated organisation,

it would he difficult ta prove that they were guilty of

criminal actions if they applied the laws of the National

Socialist regime, which were the laws of the state. On the

other hand, they could be judged on whether they had broken

moral laws while they were involved in the National

Socialist administration of justice966 • Hence, the German

authorities intended to call individuals to account on the

basis of their former actions, rather than broadly applying

the principle of presumptive guilt on the basis of

mernbership in a National Socialist organisation. Their

proposed denazification legislation was set on a judicial

rather than a political basis, setting forth a series of

crimes and acts following the example of a criminal code.

However, the denazification law would declare that such past

actions were to be prosecuted following the enactment of the

964 Johnson, "Denazification" , p. 71 i Artur Strater,
"Denazification", Annals of the American Academy of
Political and Social Science, Vol. 260 (1948), p.47.

965 Kormann, U. S. Denazification Policy in Germany, p. 52 i

Friedrich, "Denazification, 1944-1946", p.264.

966 Tom Bower, The Pledge Betrayed: America and Britain and
the Denazification of Postwar Germany (Garden City, New
York: Doubleday & Co., 1982), p.145.
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law, since the prosecution of these actions was not

otherwise possible967 •

This initial draft "Law for the Liberation from

National Socialism and Militarism" was rejected by the US

military government authorities who believed that lIit

contravened their basic policy objectives in Germany" 968 • The

German authorities did not accept the concept of removing

individuals from office on the basis of broad categories,

and recommended limiting the scope of the denazification to

the most notorious former National Socialists969 • The us
military governrnent authorities at the Landerrat aiso

instructed the German authorities that the German

denazification law was to inciude an appendix listing the

categories of positions contained in Control Council

Directive No. 24970 • These categories of posi tions were to

serve as evidence for determining the degree of affiliation

with the National Socialist regime in individual cases,

rather than absolute criteria971 of presumptive guilt. AlI

former members of the National Socialist organisations were

also to present themselves before denazification tribunals

in which individuals were to prove their innocence972 •

Although the structure of the German draft denazification

law was not changed, the US Military Government ordered

substantial provisions to be introduced into the German

967 Johnson, ItDenazification", p. 70.

968 Korrnann, U. S. Denazification Policy in Germany, p. 55.

969 Ibid.

970 Ehard, ItDas Gesetz zur Befreiung von Nationalsozialismus
und Militarismus", p.7.

971 Il Final Report on Foreign Aid It, p. 128 .

972 Gimbel, American Occupation of Germany, p .104.
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draft denazification law. Tenure of membership, official

position or rank in the NSDAP or its affiliated

organisations justified the accusation of an individual

being charged as a ItConcerned Person". The charge was

presumptive, rather than final, until the accused disproved

the charge in proceedings before the denazification

tribunal, which could then place the accused in the category

of "Follower" or "Non-concerned lt
• Anyone who was a member of

the NSDAP or one of its affiliated organisations could not

occupy a position of responsibility. The key date of 1 May

1937 was maintained, making anyone who joined the NSDAP or

an affiliated organisation before this date to be charged

automatically as a nConcerned Person n973 on the basis of

presumptive guilt.

The German-drafted Law for Liberation from National

Socialism and Militarism was adopted under strong US

military government pressure that disregarded the interests

of the German policymakers974 . This pressure was overwhelming

since the new German denazification law was to be approved

by the US military government975 . The US military government

maintained that since Control Council Directive No.24 was in

force in Germany, it was also binding upon the

administration of the US zone. Hence, the Law for Liberation

was to conform to the provisions of this Directive

accordingly976. The German Land governments were entrusted

with continuing the work of implementing the objectives of

973 Schmid, "Denazification: A German Critique Il , pp.236-237.

974 Hartel, Der Landerrat des amerikanischen
Besa tzungsgebietes , p.98; Niethammer, Entnazifizierung in
Bayern, p. 315.

975 Hartel, Der Landerra t
Besatzungsgebietes, p.219.

des amerikanischen

( 976 1126/17, Wiesbaden. Il Erklarung Bowie vorn 13.2. 46 11
•
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US and Allied denazification policy977, which in effect

restricted their freedom of policyrnaking action.

The members of the cabinet of Hesse were reluctant

about applying such an extensive denazification law. They

feared that its terms would bring about a breakdown of the

administration and negative effects on the economic

reconstruction. They especially criticised the fact that the

law affected too many people. This could potentially bring

about opposition ta demacracy among the larger number of

nominal former members of the NSDAP who would be classified

as "Followers·· 978 . The members of the cabinet were

particularly opposed to the automatic classifications under

the draft denazification law and the attached appendix979 of

categories. In the face of military government pressure, the

cabinet accepted the law in conjunction with the cabinets of

Bavaria and Württemberg-Baden, and officially adopted the

law on 5 March 1946980 . The implementation of the Law for

Liberation through German authorities would attempt to bring

about a political cleansing on the basis of common

principles and in accordance with legally organised

proceedings, in which the decisive factor of every case

would be subject to an individual examination of overall

conduct (Gesamtverhalten) rather than external

characteristics981 . In addition to evaluating cases on an

977 Mon thly Report of the Mili tary Governor, U. S. Zone, 20
February 1946, No.?

978 Mühlhausen, Hessen 1945-1950, p.315.

979 1126/19, Wiesbaden. "BeschluB-Protokoll über die Sitzung
des Kabinetts am 21. Februar 1946".

980 1126/19, Wiesbaden. "Beschlug-Protokoll über die Sitzung
der (sic) Kabinetts am 25. Februar 1946".

( 981 1126/17, Wiesbaden.
von Gross-Hessen Prof.

"Erklârung des Ministerprasidenten
Dr. Karl Geiler' zu dem Gesetz zur
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individual basis, this new Law for Liberation from National

Socialism and Militarism was to attempt to address the

mistakes of the US denazification policy982, stressing

judicial penalty for crimes with a scale of sanctions graded

te the offence, while maintaining the military gevernment

rnandatory removal categories983 • Although the structure of

the law followed the categories of presumptive guilt 984 in

accordance with the guidelines provided by Control Council

Directive No.24, judgment thereafter would also be based on

the investigation of individual cases, in addition to the

basis of holding a certain office or rnembership of certain

organisations985 • The Law for Liberation thus represented a

compromise between the German and the US military government

denazification approaches: treating cases on the basis of

their merits, while maintaining the established principle of

presurnptive guilt on the basis of former membership.

The Second Phase of the Denazification: The Law for

Liberation from National Socialism and Militarism"

The

applying

following

Land

the

the

governrnents

denazification

enactment of

assurned responsibility

programme in the US

the Law for Liberation

for

zone

from

(

Befreiung von Nationalsozialisms und Militarismus lI
, 4. Marz

1946.

982 Fürstenau, Entnazifizierung, p. 62.

983 Griffith, IIDenazification in the United States Zone Il ,

p. 70.

984 Ehard, IIDas Gesetz zur Befreiung von Nationalsozialismus
und Militarismus lI

, p.S.

985 Dennis L. Bark and David R. Gress, A History of West
Germany, Vol.1: From Shadow to Substance 1945-1963 (Oxford:
Blackwell publishers, 1993), p.75.
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National Socialism and Militarism986 • The Lander Minister­

Presidents adopted this law on behalf of their respective

governments, which wo~ld be applied separately in each Land

under the same terms987 • German agencies would be established

thereafter for the implementation of the Allied

denazification policy988. This law would be put into practice

beginning in June 1946989 following the creation of a

Ministry of Political Liberation in each Land that would

enforce the law after the required tribunals and

administrative and investigative rnachinery were established.

The us rnilitary government would continue its denazification

operations under the current directives, including Law No.S,

which would remain in force until 1 June 1946990 , when the

new denazification procedure would be introduced under the

German Liberation Law. AlI US military governrnent

denazification directives were later rescinded on 14 June

1946, making German officiaIs solely responsible for

denazification operations under the supervision of the US

military government991 •

986 "Final Report on Foreign Aid", p. 12 S .

987 Monthly Report of the Mili tary Government, U. S. Zone, 20
March 1946, No.S.

988 Monthly Report of the Mili tary Governor, U. S. Zone, 20
February, No.?

989 Freeman, Hesse: A New German State, p .160.

990 Monthly Report of the Mili tary Governor, U. S. Zone, 20
March 1946, No.S.

Law No.S was only formally repealed by the U.S.
military government on Il May 1948, after its effective
operation ceased ta function upon the promulgation of the
German Liberation Law. Monthly Report of the Military
Governor, U.S. Zone, May 1948, No.35.

991 Monthly Report of the Military Governor, U.S. Zone, 20
July 1946, No.12.
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The promulgation of the Liberation Law thus set forth

two main objectives for the military government

denazification officers: to reduce the number of cases to be

processed before the programme would be handed to the German

authorities, and to assist the German officiaIs in

establishing the administrative machinery through which the

Liberation Law would be irnplemented. The preparation for

this transfer of responsibility and ensuring the uniform

application and administration of the law in the US

occupation zone took place in a series of meetings between

denazification officiaIs from the three Lander and military

governrnent officiaIs affiliated with the Landerrat in March

1946, such as establishing uniform procedures for

registration through the Meldebogen (questionnaire) 992 that

was to be filled out and submitted by every adult German993 ,

the investigation and evaluation of this fOrIn, the

enforcement of sanctions, and the proceedings of the

992 Monthly Report of the Military Governor, U.S. Zone, 20
April 1946, No.9.

The Meldebogen was substantially the same as the
earlier Fragebogen, except for slight differences in the
form. A receipt was attached to the Meldebogen which had to
be countersigned and presented to the local authorities, the
police or civil administration office, before one could
receive a ration card. In turn, these questionnaires were
given to the public prosecutors for processing and
evaluation. Kormann, U.S. Denazification Policy in Germany,
p.68.

993 "Durchführungsverordnung Nr. 1 vorn 5. Marz 1946 zum
Gesetz zur Befreiung von Nationalsozialismus und
Militarisrnus von 5. Marz 1946", Gesetz- und Verordnungsblatt
für das Land GroE-Hessen (1946), pp.71-72.

The registration of aIl adult Germans in the u. S.
occupation zone on Meldebogen forms was cornpleted by 5 May
1946. Monthly Report of the Milita~ Governor, U.S. Zone, 20
May 1946, No.lO.
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tribunals 994 • The military government would confine its

responsibilities to inspecting and supervising the German

authorities in the implementation of the Law for

Liberation995 • It may be argued that familiarity with the

German political background and language could also allow

for more realistic appeal against being accused of having

taken part in upholding the National Socialist regime.

Whether the new German denazification programme would be

implemented mor~ successfully than the US military

government programme remained to be seen. Although the

responsibility for the denazification was transferred to

German authorities, the Law for Liberation retained the

pattern of the initial denazification programme that

required examining large numbers of individuals on the basis

of presumptive guilt categories996 • Thus, the main similarity

between the German and the US military government

administered denazification programmes Iay in the fact that

the Law for Liberation was designed to implement the Allied

denazification policy, as it was expressed under the terms

of Control Council Directive No.24. It provided for the

creation of German tribunals composed of "anti-Nazis of

long-standing" who would classify individuals appearing

before the tribunals into specifie categories of guilt, and

impose sanctions to the extent of their responsibility in

their association with the National Socialist regime997 .

994 Monthly Report of the Military Governor, u.s. Zone, 20
April 1946, No.9.

995 Monthly Report of the Military Governor, u.s. Zone, 20
March 1946, No.8.

996 Kormann, u.s. Denazification Policy in Germany, p. 68.

997 Monthly Report of the Military Governor, u.s. Zone, 20
M~rch 1946, No.S.
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The Law for Liberation was based on two primary

insights: 1) it rejected the previously indiscriminate

automatic rernovals from office that were based on the notion

of collective guilt; 2) it reaffirmed that individuals

rather than entire categories of individuals could he held

accountable for their degree of cooperation with the

National Socialist regime998 • Being charged as a former

National Socialist was defined according to former office,

in addition to the date of membership. Hence, a more

accurate, albeit theoretical, possibility of assessing the

personal circumstances of one's level of activity in having

contributed to supporting the regime was introduced.

Individuals who were removed from office could be

reinstated. The law stated that aIl who were responsible

would he called to account, while being afforded the

opportunity to vindicate thernselves. The evidence for

judgment would be based on individual responsibility and

actual conduct as a whole. External appearances, such as

membership in the NSDAP or- its affiliated organisations,

would not be considered decisive in view of other evidence.

In certain cases, such as those possessing specialised

knowledge, could be reinstated temporarily until they were

replaced by another who was not politically implicated999 •

Unlike the automatic exclusion or removal from office

denazification staged by the military government, specifie

penalties were set forth. Individuals were to be classified

according to one of five categories: 1) Class I: "Major

998 Kurt P. Tauber, Beyond Eagle
Nationalism since 1945 Vol.l
University Press, 1967), p.29.

and Swastika: German
(Middletown: Wesleyan

(

999 Arts. 1, 2, Section 1, Art. 60, Section 3, Gesetz zur
Befreiung von Nationalsozialismus und Mili tarismus vom 5.
Marz 1946, Erich Schullze, ed. (München: Biederstein Verlag,
1947), pp.4, 6, 59-60.
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Offenders"i 2) Class II: "Offenders" (activists,

militarists, and profiteers) i 3} Class III: "Lesser

Offenders" i 4} ClassIV: Il Followers" i 5} Class V: "Persons

Exonerated". "Major Offenders" included those who were

guilty of committing crimes out of political conviction,

crimes against humanity or in violation of international

law. They were to be punished by death or sanctions

including up to fifteen years' imprisonment with hard

labour, confiscation of property, and permanent exclusion

from public office. "0ffenders" were those who had supported

and/or contributed to the service of National Socialism and

the National Socialist regime, and would be subject to up to

ten years 1 imprisonment and exclusion from public office.

"Lesser Offenders" included early participants in the NSDAP

who had withdrawn from the party, members of the Armed

Forces, or individuals who otherwise would be considered

"0ffenders" but could merit milder penalties because of

special circumstances and their character, and had proven

themselves to be capable of fulfilling their duties as

citizens of a peaceful and democratic state in a period of

probation. They could be placed on probation for a period of

up to three years and be required to report periodically to

the police in their place of residence, and as civil

servants could face retirement or demotion. "Followers"

included those who were not more than nominal participants

or insignificant supporters of National Socialism. They

could he placed on probation or face restrictions of

movement, or as civil servants face retirement or demotion,

and be expected to pay a single or a series of contributions

to funds for reparations. "Persons Exonerated" were those

who showed a passive attitude and also actively resisted the

National Socialist regime to the extent of their powers and

suffered disadvantages as a result, in spite of their formaI

membership, candidacy or other external indicationl~.

l~ Arts. 4-18, Section l, Ibid., pp.7-27.

272



(

(

(

AlI cases were adjudicated by denazification tribunals

(Spruchkammern) that would determine the category in which

the individual would be assigned, and impose the appropriate

sanctions. Cases could be brought before a Berufungskarnrner,

or appellate tribunal l001 . The individual under scrutiny

could also appear before the tribunal wi th defence

counsel l002 . Unlike in an ordinary law court, the burden of

proof in the denazification procedure was borne by the

individual under scrutinyl003. An appendix to the law was

included upon the insistence of the US military government,

which Iisted ranks, organisations and positions to be

considered as incriminating evidence of National Socialist

or militarist activity that would subject individuals to

denazification proceedings1004 .

The most serious offenders in the legal profession were

those considered to have been ardent National Socialists who

had held high-ranking positions after 1 May 1937, based on

the positions and offices listed in Control Council

Directive No.24. An appendix was included with the Law for

Liberation based on classifications set forth in Control

Council Directive No.24, presenting an elaborate list of

positions and judicial offices whose former incumbents were

automatically named "Major Offenders", or "Offenders 11
1005 .

Class l included aIl the highest-ranking judicial and

administrative officiaIs of the courts at the national

1001 Art. 24, Section 2, Ibid., p. 29.

1002 Art. 35, Section 2, Ibid., pp. 41-42 .

1003 Art. 34, Section 2, Ibid., p. 40.

1004 Kormann, U.S. Denazification Policy in Germany, p.68.

100S Loewenstein, "Reconstruction of the Administration of
Justice", p.450.
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level, such as the Reichsgericht, aIl judges and prosecutors

of the Volksgericht, the presidents of the

Oberlandesgerichte appointed after 31 December 1938, and the

prosecuting attorneys and lawyers appointed to the

Oberlandesgerichte after 31 March 1933 1006 • Class II included

aIl members of the NSDAP who had joined prior to May

19371007 , the judges and prosecutors of the Sondergerichte,

the presidents and chief prosecutors of the Landgerichte1ooa •

Jurists who were "nominal members" of the NSDAP or an

affiliated organisation and were readmitted to practice with

the final approval of the military government maintained

their practice. It was unnecessary for denazification

proceedings to he initiated against them under the Law for

Liberation, unless they would he classified in a category

higher than "Follower", and there was evidence against them

according to the results of an investigation1009 • The

relaxation of the unofficial policy of blocking politically

implicated jurists from reinstatement later made it possible

for aIl German courts to he re-opened by March 1946. The

jurists who were reinstated following this change of the

unofficial reinstatement policy possessed the complete

confidence of the regional military government office and

the Land Minister of Justice. The military government

special branches applied the strictest possible standards

for in the classification of judicial personnel, while

decisions in aIl cases that were at aIl doubtful were

1006 Schullze, Gesetz zur Befreiung von Nationalsozialismus
und Militarismus vom 5. Marz 1946, pp.BQ-Bl.

1007 Ibid., p. 67 .

lODS Ibid., pp. 81-82.

1009 Z45F 17/199-3/41 RG 260/0MGUS, Koblenz. Subject:
"Denazification of Judges and Prosecutors in the Ordinary
German Courts", 4 June 1947.
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postponed for judgment under the future German

denazification procedures1010 •

Judicial personnel continued to be appointed by the

Land Minister of Justice, while being subject to the

denazification procedure set for th under the Law for

Liberation. The eligibility of judicial personnel appointed

by the Minister of Justice remained subject to the prior

investigation and appraval by the military government, which

verified individual Fragebogen that were submitted until

June 1946. These jurists were then made available for

provisional appointment by the Ministry of Justice1011 •

Individuals who had hitherto been approved for reinstatement

by the military government on the basis of the evaluation of

their Fragebogen were ta remain in their current office or

occupation, until their cases were re-evaluated by a

Spruchkammer1012 • This also included the judicial personnel

that were previously selected by the local Landgericht

presidents ta the Amtsgerich te affiliated with the

appropriate Landgerichtsbezirk1013 • In the interest of

maintaining the independence of the administration of

justice and to facilitate the implementation of the Plan for

the Administration of Justice (US zone) in Hesse, the Land

1010 Z45F 17/199-3/41 RG 260 /OMGUS, Koblenz. Subj ect:
Denazification of Judges and Prosecutors in the German
Ordinary Courts, 4 June 1947.

1011 RG 260 OMGUS, 8/188-2/5. APO
Summary Report for Legal Division
1946", 16 August 1946.

633.
from

Subject:
11 to 17

"Weekly
August

(

1012 463/929, Wiesbaden. Betr.: "Weiterbeschaftigung der
unter das Gesetz vorn 5.3.1946 fallende Personeni Abschrift",
1050 - l 850, 17 May 1946.

1013 462/1301, Wiesbaden. Betr. : "Wiedereinstellung des
Justizinspektors K----- und des Justizinspektors F-----,
beide in Limburg/Lahn", 29 March 1946, 201 IE - 54 -
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Minister of Justice was delegated the sole authority within

the Land government to appoint and remove officiaIs within

the judicial organisation1014 • The appointments of jurists by

the Minister of Justice were made permanent after the

examination and judgment by a Spruchkammer101S •

The power of the military government with regard to

suspending and removing reinstated judicial officiaIs was

broadly defined as the right to remove officiaIs whose

actions were "in violation of the occupation objectives", or

lacked the necessary positive political qualities "to assist

in the development of democracy in Germany" and were

considered "detrimental to the achievements of US Military

Government objectives. 111016 The US rnilitary government

insisted that appointments to certain key positions in the

German administration of justice were to be kept clear of

former rnernbers of the NSDAP. No such individual was to hold

a position in the Ministry of Justice or an

Oberlandesgericht, or serve as a president or a chief

prosecutor at a Landgericht1017 • This policy was to be

followed by the German authorities themselves when the US

1014 RG 260 OMGUS, 8/188-2/5, Wiesbaden. APO 633. Subj ect:
"Weekly Sununary Report for Legal Division from 18 to 24
August 1946", 23 August 1946.

1015 462/1301, Wiesbaden. Der Minister der Justiz, lb AR

321/46. Herrn Landesgerichtsprasidenten in Limburg zu 201 lE
- 64 -., 15 May 1946.

1016 Z45F 17/199-3/40 RG 260 OMGUS, Koblenz. Provenance:
OMGUS LD AJ Br .. Folder Title: File No.H{g) Justice Ministry
matters - organisation and functions of Justice Ministry.
Description and Denazification of German Administration of
Justice. AGO 014.3, Subject: "Denazification of German
Administration of Justice", 31 October 1947.

(

1017 Z45F

Subject:
Justice" ,

17/199-3/40 RG
"Denazification

31 October 1947.

260
of

276

OMGUS,
German

Koblenz. AGO 014.3.
Administration of
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military government divested itself of its power to approve

new appointments in the German administration of justice

after 21 September 19461018 , which was affirmed in November

1946 when the US military government set forth that German

judges and judicial officiaIs, up to and including the

Minister of Justice, could be appointed without the prior

approval of the US military government1019 • AlI key

appointments in the Land administration of justice were

filled upon the appointment of the General Prosecutor

(Generalstaatsanwalt) of the Oberlandesgericht in Frankfurt-

am-Main in October 19461020 • The Minister of Justice

maintained the function of approving appointrnents of aIl

other judicial personnel. These included individuals who

were reinstated on a temporary basis1021 , such as the jurists

who were reinstated by the military government before the

Law for Liberation went into force1022 while the necessity

for their services was pressing. They were to remain in

office until the final status of their cases would be

determined by a Spruchkarnmer1023 •

1018 Ibid.

1019 Monthly Report of the Military Governor, U.S. Zone, 30
November 1946, No.17.

1020 RG 260 OMGUS, 8/188-2/5, Wiesbaden. APO 633. Subject:
"Weekly Report of Legal Division for week ending 5 October
1946".

1021 462/1302, Wiesbaden. Betr. : "Wiederanstellung des
Justizinspektors H----- F----- aus Gladenbach", 5 November
1946.

1022 501/42(1), Wiesbaden. APO 633. Subject: Request for
Priority, 14 October 1947.

1023 460/545, Wiesbaden. 10S0e - l 1060. Betr.: Genehmigung
zur vorlaufigen Weiterbeschaftigung nach Art. 60 des
Gesetzes vorn 5.3.1946, 2 October 1946; S01/42(1), Wiesbaden.
APO 633. Subject: Request for Priority, 14 October 1947.
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The integrity of the judicial profession as an aspect

of implementing occupation policy was thus to be maintained

by the Land Ministry of Justice, while fulfilling the terms

of denazification policy. The Spruchkammer was to determine

whether or not any civil servant was eligible for

reinstatement into office, which depended on the sanctions

that the Spruchkammer imposed on the individual. Whether or

not the individual would be reinstated after being declared

eligible for reinstatement rested with the appropriate

appointing authority of the governmental agency, which was

to observe two policies: the appointment or reinstatement of

a civil servant had to possess positive political, liberal

and moral qualities that would assist in the development of

democracy in Germany; the appointment or reinstaternent had

to be subject to the employment preferences and priorities

in favour of individuals who had been persecuted by the

National Socialist regime and anti-National Socialists1024 •

In view of the experiences of German judges sabotaging

democracy after 1919, it was particularly important to

ensure those key positions in the German administration of

justice were free from former National Socialists. The

individuals selected for these key positions were

responsible for maintaining the supervision of the German

courts and check potential "reactionary, legalistic and

anti-democratic tendencies 11
1025. The Minister of Justice was

mindful at the outset of the denazification to prevent

former National Socialists from re-entering the judicial

organisation. The first individual in Hesse who presented

1024 501/831 Wiesbaden. Abschrift: Il Extracts from Title 2
Military Government Regulations, Eradication of Nazism and
Militarism. "

1025 Z45F 11/5-2/1, Koblenz. OMGUS, LD. Legal Division
History. "Interview with Dr. Karl Loewenstein."
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himself to the Ministry of Justice for re-appointment as a

judge after being cleared by a German denazification

tribunal "was refused appointment by the Ministry on the

grounds that not only cleared Nazis but instead non-Nazis

were desired as personnel for the administration of

justice. 111026 The Minister of Justice of Hesse reported to

the us military government that he personally assumed the

responsibility of verifying the political reIiabiIity of

candidates for judicial office after they were cleared by a

Spruchkammer before their appointment as judges or

prosecutors. In addition to the problem of acquiring

applicants with an adequate political record, the

professional qualities of the available judicial personnel

were not always exemplary, since they were either over-age

or had been out of practice for years as a result of the

Second World War. On the other hand, the Minister of Justice

attempted to employ former judges and prosecutors who had ta

leave Germany as a result of their racial, religious or

political persecution, and expressed the desire ta return.

There were three such judges among the staff of the

Frankfurt-am-Main Landgericht. The Minister also attempted

to employ well-qualified judges from outside of Hesse1D27 •

The success of the personnel reconstruction thus

remained subject to the professional and political qualities

of the available applicants for judicial office. Their

reinstatement was determined by the denazification tribunals

in Hesse, which were supplernented by recorrunendations for

personnel submitted to the Land Minister of Justice through

1026 RG 260 OMGUS. 8/188-2/5, Wiesbaden. APO 633. Subject:
"Weekly Sununary Report for Legal Division from 6 July to 13
July 1946", 12 July 1946.

1027 Z45 F 17/56-3/7 RG 260/0MGUS, Koblenz. AJ 015.2 18
November 1946 HMR/f, Subject: Report on Inspection of German
Court in Greater Hesse from 28 October to 4 November 1946.
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the Landgericht presidents by the leading authorities of the

subordinate Amtsgerichte1028 • The decision for reinstatement

was subject to further scrutiny by judicial officiaIs and

the final decision for reinstatement rested with the

Minister of Justice.

The practice of evaluating jurists according te their

political record based on former membership in National

Socialist organisations severely hindered the personnel

reconstruction of the judicial organisation, and there were

insufficient numbers of jurists to replace those who were

removed from office. Fifty percent of the regular positions

in the administration of justice in Hesse that were

accounted for in the last Reich budget remained vacant in

August 19461029 • Removals from office had severely

handicapped the administration of justice, and the

replacements were "too few, too old, and too inefficient",

which resulted in long delays in criminal prosecutiens, and

an increasingly large-scale backlog of cases in the criminal

and the civil courts. In order to help alleviate the problem

of the personnel shortage in the administration of justice

that created a serious burden on the workload in lawyers'

offices, especially due to time devoted to cases relating ta

the denazification1030 , the personnel office of the Ministry

1028 462/1302, Wiesbaden. l M3. Betr.: Wiedereinstellung des
Justizinspektors ----- in Wetzlar, 25 October 1946; l 52.
Betr.: Wiedereinstellungsgesuch des Justizangestellten -----

25 September 1946; IO. Betr.: Il Anstellung des
Justizinspektors -----, 22 July 1946.

1029 RG 260. 8/188-2/5. APO 633, Wiesbaden. Subject: "Weekly
Summary Report for Legal Division from 18 to 24 August
1946", 23 August 1946.

1030 501/831 Wiesbaden. I/St/Kô. Tageb. Nr. 20758/46. Betr.:
"Juristische Hilfsarbeiter bei Rechtsanwalten", 13. Januar
1947; Der Vorstand der Anwaltskammer and der Herrn Minister
für politische Befreiung, 26. Oktober 1946, Geschaftsnummer:
865.1196/46.
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of Justice in Hesse proposed employing jurists (judges,

lawyers and assessors) who were removed from office due to

political implicatioIl; to serve as legal assistants 1031 • Such

individuals were permitted to be employed in clerical

functions, in which they could not offer legal advice, sign

letters or represent clients in court 1032, thus resigning

them to the equivalent of "ordinary labour" since they were

expressly forbidden to practice law1G33 • However, this

measure did not remedy the problem of alleviating the

shortage of court personnel. The personnel shortage was 50

açute that former National Socialist jurists had to be

reinstated1034 • This was considered absolutely necessary

since the work-Ioad was continually increasing, and coping

with the existing load could only be handled by assigning

greater numbers of court personnel to remedy the

si tuation1035 •

The work of the denazification tribunals established by

the Liberation Law was also hampered by the personnel

shortage problem. In addition to the problem of finding

candidates who were "known opponents of National Socialism

1031 501/831 Wiesbaden. I/St/Ka. Betr. "Beschâftigung
belastete Juristen aIs Hilfsarbeiter beim Anwâlten", 7.2.
1947.

1032 501/831 Wiesbaden. "Betr.: "Beschâftigung von Juristen
aIs Hilfsarbeiter bei Anwâlten, datiert 7.2.47. 11

1033 501/831, Wiesbaden. IX 9140. Betr.:
1 gewahnlicher Arbei t ' gemâ1S Art.
Sâuberungsgesetzes yom 5.3.46".

"Beschâftigung in
58, 63 des

(

1034 Loewenstein, "Reconstruction of the Administration of
Justice", p.453.

1035 462/1302, Wiesbaden. Betr.: "Personalverhal tnisse beim
Amtsgericht in Biedenkopf", 15 November 1946.
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and Militarism, personally beyond reproach, and fair and

just" as the law prescribed1036 , the denazification

authorities lacked legally trained personnel to serve with

these tribunals1037 • The presidents of the Landgericht and

the Amtsgericht in Frankfurt-am-Main informed the Ministry

for Political Liberation that judges could hardly be spared

ta serve in the Spruchkammer, in view of the extent of the

foreseen time that the denazification proceedings would

consume, and the judges who could fulfil this function were

few (eight out of forty-one). Sorne of the total number of

judges had come from other parts of Germany and were

therefore unfamiliar with local conditions as was prescribed

by the Law for Liberation1038 , while others were unavailable

ta serve, or they were ill-suited for the task owing to

their age, ailments such as .hearing 10ss, or health

considerations, or they could be open to personal criticism

due to events and circumstances in the past and therefore

they could not be considered politically irrepreachable. In

spite of the fact that the number of the judges who could

serve in the Spruchkammer was insufficient, since at least

thirty would be required at the outset of the proceedings,

those judges who could serve could not be spared to give aIl

their time te this function since the law court staffs were

completely insufficient, and others could not he spared at

aIl since they were engaged in specialised areas of the

1036 Art. 28, Section 1, Schullze, Gesetz zur Befreiung von
Nationalsozialismus und Militarismus, p.32.

1037 Loewenstein, "Reconstruction of the Administration of
Justice", pp.451-452; Gustav Stolper, German Realtities (New
York: Reynal & Hitchcock, 1948), p.60.

1038 Art. 25, Section l, Schullze, Gesetz zur Befreiung von
Nazion.alsozialismus und Mili tarismus, p. 30.
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law1037 • The Minister of Justice instructed the authorities

of the judicial organisation that judges and prosecutors

were not te he assigned to the Spruchkammer if their

appointment ta serve in denazification proceedings would

impede the work of the administration of justice. If

judicial personnel ceuld not he spared for these tasks, the

appointment of other suitable personnel would he the

responsibility of the local leading political administrators

(the Oberbürgermeister and Landrate) 1038. Although the

Minister of Justice pledged to assist the denazification

authorities in securing judges and ether personnel for the

denazification tribunals in return for providing priority to

the clearance of judges and court personnel1039 , most of the

qualified judges and lawyers were in fact unwilling to leave

their practice to exercise the ungrateful function of

working in these tribunals1040 • Ninety-three percent of

jurists in Hesse refused to participate in denazification

functions 1041 • Jurists were thus compelled to serve as public

prosecutors under an ordinance issued by the cabinet of

1037 460/545, Wiesbaden. Betr.: Bildung von Kammern auf Grund
des Gesetzes zur Befreiung vorn Nazionalsozialismus und
Mili tarismus vorn 5.3 .1946 im Landgerichtsbezirk Frankfurt­
am-Main, 26 March 1946.

1038 463/929, Wiesbaden. Betr.: "Bildung vorn Spruchkammer auf
Grund des Gesetzes zur Befreiung von Nationalsozialismus und
Militarismus n

, 25 March 1946.

1039 Monthly Report of the Military Governor, U.S. Zone, 20
July 1946, No.12.

1040 Loewenstein, "Reconstruction of the Administration of
Justice", pp.451-452.

1041 Fürstenau, Entnazifizierung, p .182.
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Hesse on 13 November 19461042 • Jurists who avoided serving in

the denazification tribunals included lawyers who were

victimised in the National Socialist regime since they were

not National Socialists. It was argued that serving in this

capacity conflicted with their desired autonomy, and that

lawyers were to be made available to the greatest possible

extent to serve the public as effective and suitable

defenders in the denazification proceedings and its

peculiarities1043 • Jurists in Hesse serving as chairmen or

prosecutors in the denazification tribunals repeatedly

objected to having to take part in the functions of these

tribunals. They declared they could not re-establish their

legal practice while they were serving in the denazification

tribunals. This thereby left them at a disadvantage to

former National Socialist jurists who were classified as

"Followers" or "Persons Exonerated" under the Liberation

Law, and could continue practicing in the legal profession

thereafter1044 • Performing the function of prosecutor or

judge was also likely ta bring them into conflict with the

local population or with the military government1045 •

In addition ta the problem of staffing these tribunals,

the US military government Special Branches that reviewed

1042 501/892,
Il Verpflichtung
19.12.1946.

Wiesbaden.
zur Tatigkeit

IV/Be/Re/Tgb.Nr.. Betr.:
an einer Spruchkammer" ,

(

1043 501/843, Wiesbaden. Vorstand der Anwaltskanuner
Darmstadt, Darmstadt 3. Mai 1947. "Betr.: Dienstverplichtung
von Rechtsanwalten".

1044 501/1586, Wiesbaden. "Betr. : Massnahmen zur
Unterstützung der Juristen, die ihre Arbeitskraft der
Durchführung des Gesetzes yom 5 . Marz 1946 zur Verfügung
stellen. Il 18 Marz 1946.

1045 Johnson, "Denazification", p. 73.
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their decisions 1046 criticised their apparent tendency to

pass excessively lenient sentences1047 • On the other hand,

German politicians . claimed they understood the term

"National Socialists and Militarists Ir much more

realistically than the US military government, and reduced

the numbers of individuals affected by the Law for

Liberation in order to allow for greater numbers of

necessary personnel to be reinstated in occupations that

faced personnel shortages1048 •

This led to a conflict between the German authorities

and the US military government over the rigour of the

application of the denazification1049 • The US deputy military

governor General Clay harshly criticised the work of the

denazification tribunals at the Fourteenth Meeting of the

Landerrat on 5 November 1946, accusing the German

authorities of lacking the political will and determination

to mete out retribution to those deserving to be brought to

justice. General Clay set forth that the Law for Liberation

was designed as a basis for returning self-government, but

the military government could not restore self-government to

the German people if they proved unwilling to denazify their

public life, as denazification was a "must If of US policy.

The US military government would therefore pay special

attention ta the work of the denazification tribunals for

the next sixty days, and set forth that no individual who

had previously been removed from office by the military

government could be reinstated on the basis of tribunal

1046 Mon thly Report of the Mi 1 i tary Governor, u. S. Zone, 31
October 1946, No.16.

1047 Freeman, Hesse: A New German State, p.162.

1~ Fürstenau, Entnazifizierung, pp.73-74.

1049 Ibid.
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findings without the prior approval of the military

government 1050.

The military government in Hesse was under the

impression that the public prosecutors in Hesse were not

fully convinced of the justness of the Law for Liberation.

Al though there appeared to be unanimous acceptance of the

need to prosecute the most notorious National Socialists as

the real instigators, the public prosecutors rarely

supported the policy that aIl minor officiaIs of the NSDAP

and its affiliated organisations were to be regarded as

guilty of perpetuating National Socialism. The individuals

staffing the Spruchkammern appeared to regard the Law for

Liberation as an unnecessary evil, and therefore felt

justified in passing what the military government considered

lenient penalties10SI •

The US military government reported to the Minister for

Political Liberation in Hesse that in spite of written

communications from the military government denazification

division and oral statements made at the Landerrat by OMGUS

officiaIs, a review of the work of the Spruchkammern in

Hesse revealed that the sanctions they imposed lacked in

severity. The Spruchkammern continued ta classify

individuals who had held rank in the NSDAP or affiliated

organisations in Class IV, such as those who had held non­

commissioned ranks in the SA. In contrast, the US military

government maintained that such iridividuals had to be

classified in Class III or higher, unless they had

actively resisted and therefore could be placed in the Class

V category. In other cases, the appellate tribunals

1050 21/65, Koblenz. "Regional Government Coordinating
Office. Speech of Lt.Gen. Lucius D. Clay delivered at the
Fourteenth Meeting of the Laenderrat. Stuttgart, 5 November
1946; Monthly Report of the Military Governor, u.s. Zone, 30
November 1946, No.!7

10S1 8/188-1/21 RG 260, OMGUS, Wiesbaden. APO 633, Subject:
Weekly Summary Report, 15 November 1946.
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generally tended to reduce verdicts. Judgments of cases that

were disapproved by the US military government were ordered

to be re-tried for corrective action following the

submission of "Delinquency and Error" reports ta the

Ministry for Poli tical Liberation1052 . However, these

objections overlooked the central prablem that the

denazification proceedings extended too widely1053.

Hence, the problem did not lie with the trustworthiness

of the German personnel charged with the responsibility of

irnplernenting the denazification progranune. In spite of the

US rnilitary government questioning how the Law for

Liberation was being interpreted by the German

denazification authorities, General Clay later gave his

approval for the German denazification authorities ta

continue their functions on the basis of the results during

the sixty days probation period1054 . While bath the German

denazification authorities and the military governrnent

intended to implement the denazification programme, there

remained the problem of the extent to which it was to be

achieved, with the German authorities seeking ta reduce its

scope while the military gavernment insisted on undiminished

rigour1055 . General Clay had insisted on the implementation

of policy without consideration for the circumstances of

necessity. However, such a resumption of responsibilities

1052 501/831 Wiesbaden. Office of the Military Government for
Greater Hesse (Denazification). HIT/di. APO 633. Subj.:
"Conunents on Last Weekly Period", 2 December 1946.

1053 Clemens Vollnhals, ed. Entnazifizierung: Politische
Sauberung und Rehabilitierung in den vier Besatzungszonen
1945-1949 (München: Deutscher Taschenbuch Verlag, 1991),
p.2S9.

1054 Monthly Report of the Military Governor, U.S. Zone, 31
December 1946, No.18.

1055 Gimbel, American Occupation of Germany, pp. lOS-lOG .
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ran counter to military government policy of restoring

responsibility to the German authorities, and the reduction

of military government personnel also made such a resumption

practically impossiblel056 .

It became evident that due to personnel shortages, the

denazification policy as envisaged at the beginning of the

occupation could not be fulfilled. The force of sheer

numbers of jurists who could be called upon to serve was

found to be limited by the application of denazification

policy. This would lead to a modification of the policy to

al~ow for the availability of greater numbers of trained and

qualified jurists to serve. In spite of the potential of the

denazification in staging a political cleansing (Art. 22 of

the Liberation Law) of German public life, the personnel

shortage was a maj or problem that was exposed during the

reconstruction of the administration of justice, and could

not have been anticipated in the planning stage before the

occupation had begunl057 . The Minister of Justice of Hesse,

Georg-August Zinn, reported on 26 February 1946 that there

had been a total number of 583 judges, public prosecutors,

and Amtsanwal tel058 serving in the courts in Hesse before

1945, while only 235 were appointed by this tirne. Zinn

estimated that there was an urgent need for about an

additional 220 judges and prosecuting attorneysl059.

Potential causes for this shortage include numbers of

1056 John Herz, "Fiasco of Denazification", Political Science
Quarterly, Vol. 63 December 1948, p.573.

1057 Latour and Vogelsang,
p.132.

Okkupation und Wiederaufbau,

1058 Public prosecutors who dealt with cases at the
Amtsgericht level.

1059 Moritz and Noam, NS-Verbrechen vor Gericht: 1945-1955,
p.18.
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jurists who had been killed in the Second World War or were

still interned in prisoner-of-war campsl060. An additional

cause for the postwar shortage of trained lawyers may have

originated before the war, when measures were taken to

discourage university study and impose restrictions on the

admission to the Bar Association1061 . The shortage of jurists

in Germany became evident during the Second World War as a

resul t of decreased enrolment for the study of law1062 , among

other causes, such as an increasingly greater number of

jurists being enlisted for military servicel063 . In the

example of the Landgericht in Frankfurt-am-Main and its

subordinate Am tsgerich te, there were fifty judges employed

at the Landgericht before 1 September 1939, twenty-six on 1

January 1943, and then twenty on 1 October 1943. There were

sixty-one judges at the Frankfurt-am-Main Amtsgericht before

1 September 1946, and then twenty-five on 1 January 1943. At

the other Arntsgerichte: six in Frankfurt-am-Main-H6chst,

then two on 1 January 1943, then one on 1 October 1943; on

these dates there were three in Homburg then two, then none;

two in Usingen, then one, then two1064 . Of the total number

lOGO Dies telkamp, Il Die Jus tiz in den Wes tzonen" , p. 23 ;
Bernhard Diestelkamp, 11 Kontinuitat und Wandel in der
Rechtsordnung: 1945-1955 11

, Westdeutschland 1945-1955:
Unterwerfung, Kontrolle, Integration, ed. Ludolf Herbst,
(München: R.Oldenbourg Verlag, 1986), p.94.

1061 Herzberg, IIThe Situation of the Lawyer in Germany",
p.294.

1062 Willig, IIThe Bar in the Third Reich", pp. 6, 13.

1063 Wagner and Weinkauff, Die Deutsche Justiz und der
Nationalsozialismus, p.257.

1064 460/568, Wiesbaden. Der Langerichtsprasident,
Frankfurt/Main, an die Militarregierung Legal
Frankfurt/Main. 9 November 1945.
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of judges who were previously engaged in the Landgericht at

Frankfurt-am-Main and the Amtsgericht at Bad Homburg, there

were reported cases of judges who were deceased, killed or

missing, and there were many cases of individuals whose

whereabouts were currently unknown, or they were presumed to

be awaiting their denazification proceedings, in addition to

those who were removed from office or were prisoners-of­

war1065 . It may be speculated that another possible cause

that may have aggravated the shortage of jurists after the

war was the low salaries. Judges in the higher income

brackets did not retain more than RM 500 per month after

taxes following the introduction of high income taxes 1066

under Control Council Law No .12 of 11 February 19461067 • The

personnel shortages were also evident outside the public

sphere. Lawyers who were eligible to work in private

practice did not receive a fixed income and lost most of

their earnings in taxes1068 •

The denazification "vintage principle" of political

implication following enrollment in the NSDAP after 1 May

1937 may have theoretically widened the scope of judicial

personnel made eligible for reinstatement, but in practice,

it did not serve to alleviate the problem of finding the

nurnber of personnel required to staff the postwar

administration of justice1069 • The various causes for the

1065 460/545, Wiesbaden. 10SE -315. Betr.: Richtereinsatz
(n.d. ) .

1066 Loewenstein, "Reconstruction of the Administration of
Justice", p.458.

1067 "Law No .12: Amendment of Incorne Tax, Corporation Tax and
Excess Profits Tax Laws", Official Gazette of the Control
Council for Gerrnany (No.4), 28 February 1946, pp.50-68.

1068 Loewenstein, "Reconstruction of the Administration of
Justice", p.458.

1069 Diestelkamp, "Die Justiz in den Westzonen", p. 22.
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shortage of judicial personnel were not compensated through

modifying denazification legislation. There was a lack of an

adequate number of qualified judicial personnel who would

staff the organisation of the administration of justice,

irrespect ive of political record. AlI the courts authorised

to function in the US occupation zone were formally open by

30 March 1946, but they proved unable to handle the existing

cases on the dockets, in spite of the volume of total cases

having been reduced by the curtailing of cases 1n the

jurisdiction of the military government courts, and the

cessation of business transactions that left less corporate

business to be handled by the courts1070 • Nevertheless, the

shortage of jurists was so acute that politically implicated

nominal National Socialists had to be reinstated if the

courts were to continue to function1071 • The implementation

of the Liberation Law was overshadowed by the underlying

problem of the acute personnel shortages in the legal

profession. Whereas the Plan for the Administration of

Justice in the US Zone required five hundred judges and

sixty-nine public prosecutors in Hesse, the personnel

shortage was marked by the fact that two-hundred and thirty­

three judges, including assistant judges (Hilfsrichter), and

fifty-three public prosecutors, including assistant public

1070 Loewenstein, "Reconstruction of the Administration of
Justice", p.453.

1071 Z45F 17/199-3/40 RG 260 OMGUS, Koblenz. Provenance:
OMGUS LD AJ Br .. Folder Title: File No.H{g) Justice Ministry
matters - organisation and functions of Justice Ministry.
Descripti9n and Denazification of German Administration of
Justice. AGO 014.3. Subject: "Denazification of German
Administration of Justice", 31 October 1947.

291



(

(

prosecutors (Hilfsstaatsanwalte), were appointed after the

Oberlandesgericht of Hesse was opened1072 .

There had been no urgency for re-opening the German

courts in the initial phase of the denazification when the

military government courts were handling aIl criminal cases.

Only the German courts at the lowest level were authorised

to be re-opened during the military operations in the

Rhineland, following a careful investigation of each

potential candidate for reinstatement1073 . The future

personnel shortage was envisaged early in the occupation

saon after the first German courts were re-opened. The first

judges who were reinstated were over-age to a great extent,

and several of them among this small number of personnel

could no longer work at their full capacity. The Landgericht

president in Frankfurt-am-Main therefore recommended that

the military government admit more judges as soon as

possible while court business was increasing very

quicklyl074. In view of the numbers of available jurists

present in September 1945 and the increase in court

business, he advised that these nurnbers would be

insufficient to staff the administration of justice. It was

presumed that Oit would be necessary to rely on the qualified

personnel who were members of the NSDAP before 1 May 1937,

in so far as they were nct politically implicated other than

through simple party membership, or else the normal extent

of court business would not be possible in the foreseeable

1072 "Der Aufbau der Justiz in der amerikanischen Zone: GrojS­
Hessen", p.120.

1073
66.

Starr, Operations During the Rhineland Campaign, pp.65-

(

1074 460/568, Wiesbaden. The Landgericht president,
Frankfurt-am-Main, to the Military Government Legal
Department at Frankfurt-am-Main, 6 August 1945.
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future l075 . Finding the qualified personnel would become a

more pressing consideration upon the implementation of the

Plan for the Administration of Justice of the US zone, and

when greater responsibility was transferred to the German

courts. Hence, staffing an administration of justice to

operate at the level of prewar conditions remained a

problem.

In spi te of the reduced j urisdiction of the German

courts, the US and the British military government

authorities chose ta maintain politically implicated judges

in office, rather than face chaos operating the

administration of justice single-handedlyl076. The re­

admission of jurists was initially limited to individuals

who were considered completely politically untainted with

regard to their affiliation with the National Socialist

pasto In practice however, it became apparent that such a

draconian denazification policyl077 would not relieve the

situation of the standstill of the administration of

justice. This problem could be overcome ei ther by rapidly

training a new generation of jurists ta meet the personnel

requirement as soon as possible, as was attempted in the

Soviet occupation zonel078 , or slacken the denazification

1075 460/645, Wiesbaden. Betrifft: "Fortzahlung von Gehâlten
und Lohnen an noch nicht beschaftigte Bedienstete der
Justizbehorden", 20 September 1945.

1076 Bower, The Pledge Betrayed: America and Britain and the
Denazification of Postwar Germany, pp.171,173-176.

1077 It has been noted that U. S. denazification policy was
pursued with "high moral standards and expectations", while
the other three occupation powers were more practical.
Diestelkamp, "Kontinuitat und Wandel in der Rechtsordnung",
p.93.

1078 The problem of serious shortages of jurists prevailed
throughout Germany after the collapse of the National
Socialist regime. This vacuum of qualified and employable

293



(

(

(

policy requirements to a more pragmatic level that would

adjust the demand for qualified jurists to the available

numbers at hand. Hence, the problem of the critical shortage

of qualified" jurists was addressed by relaxing the standards

for the re-admission of former civil servants and judges as

soon as possible became inevitable1079 • The application of

denazification policy was different in the US and the Soviet

zones, but the cause for reinstating jurists without

rehabilitation was the same: the reconstruction of the

administration of justice was not possible without the

necessary personnel10so • The only solution to the problem

appeared to be reinstating many of the capable and qualified

judges and prosecutors who were removed from office under

the denazification programme. It became apparent that this

would ul timately have to be done1081 •

The burden of the increased case-load became

increasingly apparent in 1947, as various types of cases,

such as unauthorised border crossings and theft or illegal

possession of US property within a certain value, were

transferred from the military government courts to the

German courts. The case load was to be absorbed by staffs

that were weIl below peace-time strength10S2 , while the

jurists was taken advantage of in the Soviet zone by
staffing judicial positions with individuals who could be
relied upon to serve as instruments of poli tical policy.
H.A. Himmelmann, "'Democratisation of Justice' in the Soviet
Zone", Contempora~Review Vol. 176 (July 1949), p.31-32.

1079 Diestelkamp, "Die Justiz in den Westzonen n
, pp.21-22.

10SO Benz, "Die Entnazifizierung der Richter", p.124.

10S1 Z45F 17/199-3/41 RG 260/0MGUS, Koblenz. Subject:
"Removal of Nazi Laws and Removal of Nazis from the Judicial
System", 17 January 1947.

1082 Freeman, Hesse: A New German State, p.137;
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German courts in Hesse at this time were handling about 2

000 criminal cases a month10S3 • This influx of cases could

not be handled by staffs that were far below peacetime

numbers, who were also ill-housed and poorly fed, and many

of whom were over age10S4 • The problem of immediately

securing sufficient legal personnel who were considered

suitable for appointment, with regard to their professional

qualifications and political record, led to the Land

government instituting emergency measures to compensate for

the shortfall of the required judicial personnel. In arder

to compensate for the shortage of suitable personnel,

individuals holding the professional qualifications of a

judge or a prosecutor, and were "politically suitabIe", were

to be enlisted for compulsory service for a period of three

to six months. An ordinance for this purpose was prepared in

January 1946, and aIl presidents of the Landgerichte and

Amtsgerichte were asked ta provide lists of such individuals

ta be submitted to the Minister of Justice10SS • This practice

was then enacted as law. The Land government required aIl

individuals with judicial qualifications to be at the

disposaI of the Land administration of justice. They were

obliged to register with the president of the local

Landgericht to serve as a judge or prosecutor for an

There were 384 judges and prosecutors in Hesse in June
1947 who were formally cleared by the military government,
but the administration of justice remained greatly
handicapped by the shortage of personnel. Z45F 17/199-3/41
RG 260/0MGUS, Koblenz. Subject: "Denazification of Judges
and Prosecutors in the German Ordinary Courts", 4 June 1947.

10S3 Freeman, Hesse: A New German Sta te, p. 137 .

10S4 Ibid.

(

10S5 460/639, Wiesbaden.
Il Dienstverpflichtung der zum
Personen", 28 January 1946.
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indefinite period at the discretion of the Minister of

Justice. Jurists who were not civil servants, such as

notaries and lawyers, could be enlisted to serve for a three

month term, which could be repeated after a lapse of three

months. This ordinance did not apply te those who presently

held judicial office, or were ineligible to do so after 8

May 1945, and would remain in force for the duratien of the

emergency circumstances (Notumstande) that necessitated its

promulgation1086 • Nevertheless, these rneasures were not

sufficient to compensate for the shortfall. In order to help

temporarily alleviate the difficulties arising from the

shortage of judges 1087 , the Minister of Justice ordered that

every Amtsgericht judge was to function simultaneously as a

Hilfsrichter at the respective superior Landgericht1088 •

Additional judicial personnel were required as the workload

of the courts increased. The criminal courts were hardly

capable of coping with the influx of cases due to the

shortage of judges, and due to an increased case-load after

the military government transfer:r:ed the power of the police

to adjudicate in certain minor offences to the German

courts1089 • As of June 1947, the courts in the US occupation

1086 "Verordnung über Melde- und Dienstpflicht der zum
Richteramt befahigten Personen vorn 16. Marz 1946" 1 Gesetz­
und Verordnungsblatt für das Land GroB-Hessen (1946), p.107;
Monthly Report of the Military Governor, U.S. Zone,
September 1946, No.14.

1087 RG 260 OMGUS 8/188-2/5. APO 633. Subject: "Weekly
Summary Report for Legal Division from 30 June te 5 July
1946", 5 July 1946.

1088 458/1014, Wiesbaden. 3110 - la 1031. Betr.: "Verwendung
der Arntsrichter hei dem übergeordneten Landgericht", 6 June
1946.

1089 Z45F 11/5-2/1, Koblenz. OMGUS, LD. Legal Division
History. "Interview with Dr. Karl Loewenstein."
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zone as a whole possessed approximately forty percent of the

personnel they had employed in 19381090 , while criminality in

postwar Germany had increased between five hundred and six
hundred percent in comparison to prewar years1091 • The Office

of the Military Government in Hesse reported in November

1947 that the German administration of justice still had to

manage with staffs that were sixty percent of the prewar

numbers, while crime incidents were much higher than normal

due to the severe economic and social conditions, and the

presence of a large migratory population. The German courts

also had to absorb thousands of cases in violation of police

ordinances that were formerly adjudicated by the police,

which had been discontinued by the military government. The

military government also established a trend of transferring

groups of cases from the military government courts to the

German courts, which could not be reversed1092 • The Land

Minister of Justice Georg-August Zinn stated on 8 March 1948

that there were four hundred judges in Hesse, in comparison

to five-hundred and seventy-one in the same territory in

1939. Meanwhile, the level of criminality in Hesse had

increased dramatically, from about 50 000 criminal cases in

1938 to 115 715 in 1947, and was marked by sharp increases

in 1947 over the 1946 level 1093 • The Landerrat attempted to

compensate for the shortage of jurists in the US zone by

1090 Loewenstein, "Reconstruction of the Administration of
Justice", p. 454.

1091 Adolf Schonke, "Criminal Law and Criminality in Germany
of Today", Annals of the American Academy of political and
Social Science, Vol. 260 (1948), p.140.

1092 8/213-1/18, RG 260 OMGUS, Wiesbaden. APO 633. Subject:
"Proceedings in German Courts".

1093 Zimmer, Die Geschichte des Oberlandesgerichts in
Frankfurt-am-Main, p.91.
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drafting a law on 8 April 1948 to allow for the appointment

of refugee jurists from the Sudetenlandlo94 • In contrast to

the officiaIs of the other Lander, officiaIs in the Hesse

Ministry of Justice had long favoured introducing this

measure as a means to counter-balance the number of

politically implicated individuals who were admitted as a

result of personnel shortages. The main difficulties lay in

evaluating their professional qualifications, and

familiarising former Czech jurists with German legal

practice1095 • This law was promulgated in Hesse on 21 June

1948 and went into force on 1 July 1948, allowing for

refugee jurists ta resume their practice upon prior

examination of their qualifications for office1096 • In

practice, these measures did not make a significant

contribution to alleviating the personnel shortage. Although

the sharply rising numbers of criminal cases were handled

expeditiously, no semblance of normal conditions was

achieved while judicial personnel who were waiting for their

cases to be judged by the denazification tribunals were

blocked from service1097 •

A shift in denazification policy for the legal

profession thus took place to secure the additional required

personnel, even if they were considered politically

1094 "Gerneinsarne Gesetzgebung: Stand vorn 9.4.1948;
Richteramtsbefahigung umgesiedelter und heimatvertriebener
Juristen /1, Süddeutsche Juristenzei tung (1948), p. 220.

1095 RG 260 OMGUS, 8/188-2/5, Wiesbaden. APO 633. Subject:
"Weekly Sununary Report for Legal Division from 1 September
to 7 September 1946", 6 September 1946.

1096 "Gesetz über Richteramtsbefahigung umgesiedelter und
heimatvertriebener Juristen vorn 21. Juni 1948", Gesetz- und
Verordnungsblatt für das Land Hessen (1948), pp.79-80.

1097 Loewenstein, "Reconstruction of the Administration of
Justice", p.454.
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implicated according to the initial denazification

standards. In order to address this problem, the military

government maintained the supervision of the operation of

the German courts as a safeguard against potential abuses

against the administration of justice. This was necessary in

view of the fact that the adequate performance of the

jurists reinstated under the military government or German

authori ties could not be guaranteed1098 • Judicial

independence was being restored to rnembers of a judiciary in

which there were few convinced democrats, and after a twelve

year absence of democratic governrnent1099 • Since the military

government did not make a thorough investigation of every

jurist 1 s professional record between 1933 and 1945,

supervision of their work during the occupation indirectly

cornpensated for this shortcoming. The reinstatement of

jurists under the terms of the denazification, which was

based on evidence regarding former political affiliation,

would be supplemented with the evidence provided by the

performance of their functions. Knowing that the numbers of

anti- or non-National Socialist lawyers and judges had been

exhausted by this time, the military government adopted a

more "realistic" view of the situation based on expediency,

and decided to reinstate jurists who were "nominal Nazis 111100

while simultaneously intensifying the supervision and

inspection of the German courts1101 • Inspections of the

operation of the German courts in Hesse did not reveal any

1098 Loewenstein, IIJustice", pp.250-251.

1099 Loewenstein, IIReconstruction of the Administration of
Justice ll

, pp.431, 433-434.

1100 This was a conunon practice among the western Allies due
to the shortage of trained personnel. Friedmann, Allied
Military Government of Germany, p.174.

1101 Freeman, Hesse: A New German Sta te, p. 137 .
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significant violation of military government policies or

laws, and according ta one Legal Division report, "the

nominal Nazis presented a problem only in that 1 they are

scared and sometimes lean too heavily on Military Government

in their hesitation to interpret the law freely and

independently. l "1102

Toward a Re-eva1uation of the Denazification Programme

Changes in the denazification policy allowed for

greater numbers of jurists ta be reinstated in understaffed

courts. Modifications of the denazification policy made the

standards in the US occupation zone increasingly lax as

certain clauses of the Law for Liberation were amended ta

accelerate the denazification process1103 • The modification

of the Law for Liberation began with general amnesties,

which resulted in great numbers of cases that did not

undergo the denazification proceedings and were not verified

through individual investigations1104 • As it soon became

apparent that the Law for Liberation extended too widely,

the first amnesty, which became known as the "youth

amnes ty Il 1105 was introduced on 8 July 1946 for aIl

individuals who were barn between 1 January 1919 and 5 March

1928, unless they were classified as Class l or II offenders

under the Law for Liberation, or there was sufficient

evidence ta warrant their being classified into these

1102 Ibid., p.l3?

1103 Gimbel, American Occupation of Germany, pp. 159-162, 110.

1104 Herz, "Fiasco of Denazification", pp.573-574.

1105 Kormann, U.S. Denazification Policy in Germany, pp.95­
96.
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categoriesll06 . In arder to decrease the vast number of the

remaining cases to he adjudicated, the US rnilitary

government approved a Landerrat proposaI in December 1946,

which became known as the "Christmas amnesty", by which an

amnesty was declared for former National Socialists in low

incorne groups1107. This included those whose yearly taxable

incorne did not exceed RM 3600 during either 1943 or 1945,

and whose taxable property did not exceed RM 20 000 on 1

January 1945, and those who had a physical disability of

fifty percent or more according to social welfare or pension

legislation. This arnnesty did not include those who were

chargeable under the terms of Class l or II or the Law for

Liberationll08 . Of the 3 294 318 individuals who were

affected by the Liberation Law, these two amnesties freed 1

861 483 of responsibility for the past (888 065 by the youth

amnesty and 973418 by the Christmas amnesty), thus reducing

the denazification case-load by about seventy percentll09 .

This may have represented an improvement in the application

of the denazification, but its weaknesses continued ta be

1106 111l.mnestie-Verordnung vorn 6. August 1946 zum Gesetz zur
Befreiung von Nationalsozialismus und Militarisrnus vorn 5.
Marz 1946", Gesetz- und Verordnungsblatt für das Land GrolS­
Hessen (1946), p.173.

1107 Kormann, U.S. Denazification Policy in Germany, pp.113­
114.

1108 "Verordnung vom 5 . Februar 1947 zur Durchführung der
Weinachtsamnestie zum Gesetz zur Befreiung von
Nationalsozialismus und Militarismus von 5. Marz 1946 11

,

Gesetz- und Verordnungsblatt für das Land Hessen (1948),
pp. 22-23.

(

1109 Knapps tein,
Experiment der
(1947) p.670.

"Die versawnte
'Denazifizierung '
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evident, and the scope of the programme consequently

continued to be reduced to accelerate its completion.

In addition to the problems involved in applying the

provisions of the Law for Liberation, German public opinion

indicated that the acceptance of the denazification

programme gradually decreased1110 . German satisfaction with

the denazification proceedings sank rapidly from 57 percent

in March 1946 to 32 percent in September 19471111 . Criticism

of the denazification procedure was directed against its

implementation on the basis of former NSDAP membership,

rather than individual conduct in the National Socialist

regime. For example, the executive committee of the Bar

Association (Anwaltskammer) in Frankfurt-am-Main argued that

many more suitable jurists would be able to serve in the

administration of justice if their professional and personal

suitability for reinstatement were judged by their personal

respectability, rather than the decisive factor being

external characteristics, such as the date of entry into the

NSDApll12. German scholars led the way in criticising the US

military government denazification measures l113 that were

imposed ante the Law for Liberation, maintaining that the

denazification should have been limited to the prosecution

of lIMaj or Offenders 111114 in addi tion to prosecuting leading

1110 Vollnhals, En tnazi fizierung: Poli tische Sauberung und
Rehabilitierung in den vier Besatzungszonen, p.61.

1111 Anna J. Merritt and Richard L. Merritt, eds.. Public
Opinion in Occupied Germany: The OMGUS Surveys 1945-1949
(Urbana, Illinois, 1970), p.304.

1112 460/639, Wiesbaden. Betr.: "Dienstverpflichtung der zum
Richteramt befahigten Personen", 18 February 1946.

1113 Kormann, U. S. Denazification Policy in Germany, 1944­
1950, pp.119-12D.

1114 Only the individuals who were classified as lIMajor
Offenders ll were arraigned before the International Military
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National Socialists. Their opinions were respected by both

the US military government and the German population, and

contributed to undermining the denazification progranune1115 •

The German denazification authorities argued that the terms

of the Liberation Law affected too many people, and that

former National Socialists had already been blocked from

occupying influential positions in German public life. us
Military Goverrunent authorities who met with the German

denazification authorities agreed that the Liberation Law

should be modified, since the originally intended

thoroughness of the denazification in the US zone had proven

to be an overly unwieldy task1116 •

This view was also held by the political parties

represented in the Landtag of Hesse, which presented a

resolution on the denazification programme to the Minister­

President, and requested that this resolution be in turn

forwarded to the Director of the Land Military Government

and to the US Military Governor for Germany. The Landtag set

forth unanimously that the Law for Liberation was too

extensive. As a result, too many individuals who were

considered merely "Followers" were penalised with the

prohibition to work and other measures, while those who were

truly incriminated could avoid being brought to judgment

rapidly, effectively and justly in the midst of a massive

number of proceedings. The Landtag therefore requested that

the US Military Government for Germany consent to amending

the Law for Liberation to eliminate its existing

Tribunal at Nuremberg. Michael H. Kater, "Problems of
political Reeducation in West Germany, 1945-1950", Simon
Wiesenthal Centre Annual Vol. 4 (1984), p.10D.

1115 Kormann, U. S. Denazification Policy in Germany: 1944­
1950, pp.119-120.

1116 Fürstenau, Entnazifizierung, p. 77.
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shortcomings, and improve the implementation of the law by

concentrating on prosecuting the National Socialists who

were truly influential. Proposed amendments included: 1) the

public prosecutor have the right to place ordinary members

of the NSDAP and its affiliated organisations who joined

after 30 January 1933 inta the category of "Follower",

irrespective of their former office or rank, if the results

of an investigation 50 merited, and if they were not members

of criminal organisations; 2) the prohibition for employment

in the former cases be amended immediatelyl1l7.

Whereas the amnesties reduced the case-load of the

denazification tribunals, further amendrnents were introduced

to concentrate the application of the denazification

programme on individuals who were more seriously implicated

with the National Socialist regimell18 , and thereby limit the

number of pending cases. Because the adjudication of the

remaining denazification cases would require many years11l9 ,

the US military governrnent requested the Landerrat in

September 1947 to consider amending the Law for Liberation

to accelerate the denazification process while maintaining

its basic principles. This was to be accomplished by

amending the Law for Liberation to allow the tribunals to

concentrate on the more incriminated and influential former

National Socialists112o • This was the second important

arnendment to the Law for Liberation, if the enactment of the

two amnesties were to be considered to comprise the first

arnendment ta the law. The Liberation Ministers of the US

1117 501/803, Wiesbaden. "Gemeinsame Entschliessung
Fraktionen des Hessischen Landtages zur Frage
politischen Befreiung", 4. Juli 1947.

1118 Il Final Report on Foreign Aid", p. 128 .

aller
der

(

1119 Kormann, U.S. Denazification Policy in Germany, p.126.

1120 Ibid., P .127 .
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zone intended to institute this arnendment to the law since

November 1946, which was finally achieved after lengthy

negotiations with the US military government. According to

the prior regulations of the law, individuals were subjected

to the ponderous normal denazification procedure even in

cases in which aIl the participants agreed beforehand that

nothing would transpire from the case other than a

classification of "Follower"1121. The individual cases were

not prioritised for trial by the Spruchkammern according to

their severity. Three main points were recommended for the

assessment of future cases: 1) the hitherto mandatory

charges pressed by the public prosecutor in the categories

of "Major Offender", "Offender" or "Lesser Offender" were to

be discretionary, unless the individual was a member of an

organisation found criminal by the International Military

Tribunal, or there was no evidence of activity in the NSDAP

other than membership; 2) individuals who could be

classified and charged as "Followers" could be reinstated

prior to appearing before a denazification tribunal; 3) the

denazification tribunals were granted discretion in setting

the length of time for probation for "Lesser Offenders",

which had previously required a period of two years 1122 .

General Clay approved measures proposed by the

Landerrat for amending the Liberation Law on 3 October 1947,

which were primarily designed to expedite denazification

procedures of Class II cases in which there appeared ta be

no evidence warranting a higher classification than that of

1tFollower", and thereby allowing the public prosecutors and

the denazification tribunals to concentrate their efforts on

1121 501/26, Wiesbaden. "Die Anderung des Befreiungsgesetzes.
wichtiges Ziel: Beschleunigung des Verfahrens. Von
Ministerialdirektor K.H. Knappstein (n.d.).

1122 Monthly Report of the Military Governor, U.S. Zone, 30
September 1947, No.27.
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more incriminated individuals. This downgrading was to be

effected upon the results of an investigation providing the

evidence that the respondent fell within the definition of

"Follower" (Art. 12 of the Law for Liberation), and upon

military government approval before the charge was submitted

to a tribunal. Unless they had been members of organisations

declared criminal by the International Military Tribunal1l23 ,

these amendrnents made aIl individuals in Class II eligible

for the charge of "Follower" if the evidence indicated they

were nominal members of the NSDAP and there was no evidence

of active participation1l24 • The military governrnent

recognised that German criticism of denazification policy

was justifiable in sorne respects, such as modifying

judgments on those who were to be automatically classified

1123 These were: the sn, the Ges tapo, the SS, and the
Leadership Corps of the NSDAP. Loewenstein, "Reconstruction
of Justice", p.451.

Former members of the SS were to be judged according to
the provisions of the Law for Liberation, that
differentiated between active and nominal mernbers.
Individuals who joined after 31 Decernber 1938, or had paid
more than ten marks per rnonth to the SS before this date,
and therefore were to be classified in Class II. Those who
joined before 31 Decernber 1938 and {emphasis added} paid
less than ten marks per month were not to be considered
active supporters {fordernde Mitglieder} and were not to be
classified in Class l or II. They were not considered full­
fledged members of the SS since they were not entitled to
the rights of the SS, such as the uniform, etc., and they
were not responsible for fulfilling the duties of SS
members. Hence, such individuals were not affected by the
Law for Liberation. 462/1302, Wiesbaden. "Beglaubigte
Abschrift. Der Minister für Wiederaufbau und politische
Befreiung". M/Kn/Schoe/T.N. 6074/46. 20 June 1946.

1124 501/61, Wiesbaden. Office of the Military Govenment for
Germany (US), Office of the Military Governor. AG 010.6
(lA). Subject : "Amendments to the Law for Liberation and
Expedited Procedures Thereunder ll

, 23 October 1947.
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into Class II for having joined the NSDAP before 1 May

19371125 • Individuals were thus to be charged according to

the evidence of the case at the discretion of the public

prosecutor, rather than being summarily blocked from

reinstatement until they were proven innocent. Apart from

proceedings against individuals who were former members of

these organisations, denazification trials of aIl

individuals who were former members of the NSDAP or its

affiliated organisations became mandatory based on guilt

indicated by the evidence presented, thus eliminating the

principle of presumptive guilt1126 •

This acceleration plan went into effect as an amendment

te the Law for Liberation on 7 October 19471127 • Upon an

investigation and ascertaining the evidence of the case, the

public prosecutor could classify individuals as "Lesser

Offenders" or "Followers", provided they were not members of

organisations declared crirninal by the International

Military Tribunal. The public prosecutor could exercise

discretion in classifying individuals as "Followers" in

cases of nominal members of the NSDAP in which there was no

evidence of active participation. These cases included: 1)

ordinary members of the NSDAP who had j oined in 1933; 2)

those who joined the NSDAP after four years of service in

the Hi tler Jugend; 3) block wardens (Blockwal ter) of the

Nationalsozialistische Volkswohlfahrt who joined the NSDAP

after 1933. Individuals who were classified as "Major

offenders" or "Offenders ll remained subject to the ernployment

1125 Herz, "Fiasco of Denazificationn, p. 574 .

1126 Kormann, U. s. Denazification Policy in Germany, p .127 .

1127 "Gesetz vorn 18 . Oktober 1947 über die Abânderung
einzelner Vorschriften des Gesetzes zur Befreiung von
Nationalsozialismus und Militarismus vorn 5. Marz 1946",
Gesetz- und Verordnungsblatt far das Land Hessen (1948),
pp.91-92.
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restriction, and could only be employed in ordinary

labour1l28 as it was defined by the provisions of Military

Governrnent Law No. 81129 • Individuals who could be charged as

"Followers" were allowed to resume their former

occupationsl130 • The denazification tribunals in Hesse were

to be instructed by the Minister of Political Liberation

that this amendment to the Law for Liberation affected aIl

cases in which individuals were suspected to be Class II

offenders, regardless of their office, rank or position they

held in the NSDAP or its affiliated organisations. Their

classification into Class IV could be effected upon the

institution of proceedings by the local public prosecutor.

The only groups of cases that were not to be processed in

this accelerated procedure were those that were suspected to

be in Class l or II, and cases of individuals who were

members of organisations that were declared criminal by the

International Military Tribunal, or cases of individuals in

which there was evidence of specific actions committed

beyond their position, rank or officel131 • The Ministry for

Political Liberation later instructed that the accelerated

proceedings were to apply to ail individuals who were

classified as Class II offenders. The US military government

1128 501/61, Wiesbaden. "Law of 7 October 1947: Amending
certain provisions of the Law for Liberation from National
Socialisrn and Militarisrn of 5 March 1946".

1129 See footnote 927 for the definition of "ordinary
labour" .

1130 501/26, Wiesbaden. Die Anderung des Befreiungsgesetzes.
Wichtiges Ziel: Beschleunigung des Verfahrens. Von
Ministerialdirektor K.H. Knappstein (n.d.).

1131 501/1199, Wiesbaden. Office of the Military Governrnent
for Hesse ALY/di. Denazification Division. APO 633. Betr.:
"Programm zur beschleunigten Erledigung der
Entnazifizierung", 15 January 1948.
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would only query the judgments of the Spruchkarnmern if

individuals classified as Class II offenders downgraded to

Class IV were subject to trial by the International Military

Tribunal, or there was evidence that indicated they were

guilty of criminal actions l132 •

These new provisions were to contribute to returning

Germany to normal conditions by implementing a more prompt

and efficient completion of the denazification programme in

the US zone. General Clay hoped that the changes to the Law

for Liberation would enable the denazification proceedings

in the US zone to be concluded by 1 July 19481133 • The

changes had a significant effect on reducing the existing

case-load. The monthly numbers of cases adjudicated by the

denazification tribunals tripled from November to December

1947. This revision allowed for the disposaI of about two­

thirds of Class II cases. As with the previous amnesties for

specified types of cases, the public prosecutor did not

always stage a thorough investigation to uncover

incriminating evidence due to the pressure of the work-Ioad,

the unavailabili ty of evidence, and local pressurel134 •

Planning continued for the further acceleration of the

denazification proceedings, which became the most

significant factor in the development of the denazification

prograrrune. In order to enable the public prosecutors and

tribunals to concentrate their efforts on the more highly

1132 501/1199, Wiesbaden. "Rundbrief an aIle ëffentlichen
Klager und Vorsitzenden der Spruch und Berufungskammern in
Hessen", Betr.: Erweiterung des B-Verfahrens. Minister für
politische Befreiung. wiesbaden, 19. Januar 1948.

1133 501/1199, Wiesbaden. Office of Military Government for
Hesse, Denazification Division. ALY/di, APO 633, U.S. Arrny,
15 January 1948, "Betreff: Programm zur beschleunigten
Erledigung der Entnazifizierung".

1134 Herz, "Fiasco of Denazification", pp. 574-575.
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incriminated and influential National Socialists, the local

public prosecutors were to prepare a list of the pending

cases of such individuals by 15 January 1948 and prepare a

court calendar from this list, with a trial date set for

each case. These cases were to be completed by 30 May

19481135 • The US military government sanctioned further

revision of the Law for Liberation in response to criticisms

set forth by Pastor Martin Niemëller and the Catholic

Bishops of Mainz and Limburgl136 • An amendment introduced on

28 March 1948 gave the public prosecutors complete

discretion in filing charges against individuals who had not

yet been tried. Pre-trial employment restrictions on

individuals classified as Class II offenders were removed to

allow them to return to aIl but the key positions in private

industry and business. In order to prevent injustices, the

tribunals were also to consider pre-trial restrictions

(e. g ., having served a period of probation or internment)

under which individuals chargeable as "Lesser Offenders" or

"Followers" had undergone as part of the penalty, such as a

term of internment, when passing the sentence. The public

prosecutor was henceforth also empowered with charging aIl

individuals who were Class II offenders as Class IV without

the prior approval of the US military government. This new

amendment also affected Class II offenders who had been

nominal members of organisations declared crirninal by the

International Military Tribunal. They could be re-classified

into Class IV under the usual proceedings, provided that

1135 8/217-1/5, RG 260 OMGUS, Wiesbaden. Subject: "Priority
for Trials involving highly incrirninated and influential
Nazis, Militarists and Profiteers, 11 December 1947.

1136 Jack Raymond, "U. S. Backs Easing of Denazification:
Official in Hesse declares that sorne German demands are
worthy of cceptance", New York Times (21 March 1948),
p. 26L+.
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there was no evidence that they had knowledge of the

criminal actions or intentions of these organisations while

they were members of these organisations, or that they had

committed crirninal actions l137 • Cases of individuals

classified as "Followers" according to the Part B appendix

of the Law for Liberation were processed by publicly posting

their names on lists. The Class IV classification would be

maintained if a denunciation was not lodged with the public

prosecutor within a specified tirne. Individuals affected by

this provision would receive a written summons instructing

thern to pay the penalty of a fine. These accelerated

proceedings, known as the Il B-Verfahren" (beschleunigte

Verfahren) 1138, also included cases of individuals who were

classified in Class III under the Law for Liberation, and

could hereafter be downgraded to Class IVl139. Appeals for

higher classifications were rare, and this procedure

consequently became the main method of liquidating the

denazification process1140 •

1137 501/26, Wiesbaden. Rundverfügung Nr .119, An aIle
offentlichen Klager und Vorsitzenden der Spruchkammer,
Betr.: Il Zwei tes Anderungsgesetz"; Monthly Report of the
Milita~ Governor, U.S. Zone, 1 March 1948, No.33.

1138 "Einführung des B-Verfahrens", Amtsblatt des Hessischen
Ministeriums für politische Befreiung, 15 August 1947
(No.22), pp.8S-86.

1139 501/26, Wiesbaden. "Die Anderung des Befreiungsgesetzes.
Wichtiges Ziel: Beschleunigung des Verfahrens. Von
Ministerialdirektor K.H. Knappstein (n.d.); Kormann, pp.132­
133; "Zweites Gesetz vorn 9. April über die Abanderung
einzelner Vorschriften des Gesetzes zur Befreiung von
Nationalsozialismus und Militarismus vorn 5. Marz 1946
(Zweites Anderungsgesetz)", Gesetz- und Verordnungsblatt für
das Land Hessen (1948), p.49.

1140 Herz, "Fiasco of Denazification", p.576.
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A new system was introduced in April 1948 in response

to the continuing pressure to promote a speedier expedition

of processing cases. Unless there was sufficient evidence

produced by an investigation to prove that an individual was

to be classified in Class III or Class IV, applications

could be made to modify the classification. Individuals

affected by the Law for Liberation could be immediately

classified as "Followers" according to the evidence of

overall conduct during a probationary period, or if a

misunderstanding in the classification resulted in penalties

that caused the individual te incur personal or economic

restrictions 1141 • These amendments to the Law for Liberation

were also extended to released prisoners-of-war who teok up

residence in the US zonel142 • The US mili tary government

would approve the downgrading of the charge against an

individual instituted by the public prosecutor, unless the

military government could present incriminating evidence

from its files, or could establish that individuals in

question had falsified their Meldebogen or had not disclosed

incriminating evidence1143 • The emphas is of the

denazification trials was thus further shifted toward

dealing with the most seriously incrirninated individuals, or

11'1 Il Zwei tes Gesetz vom 9 . April über die Abanderung
einzelner Vorschriften des Gesetzes zur Befreiung von
Nationalsozialismus und Militarismus vorn 5. Marz 1946
(Zweites Anderungsgesetz) Il, Gesetz- und Verordnungsblatt für
das Land Hessen (1948), p.19.

1142 "Gesetz über die Anwendung des Gesetzes zur Befreiung
von Nationalsozialismus und Militarismus (Befreiungsgesetz)
auf Heimkehrer vom 15. April 1948", Gesetz- und
Verordnungsblatt für das Land Hessen (1948), p. 65.

1143 501/26, Wiesbaden. "Die Anderung des Befreiungsgesetzes.
wichtiges Ziel: Beschleunigung des Verfahrens. Von
Ministerialdirektor K.H. Knappstein (n.d.).
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truly guilty parties, more rapidly and thoroughlyl144, rather

than maintaining the original standard of attempting to

adjudicate the entire adult German population of the us zone

on original equal terms on a case by case basis. In view of

the nurnbers of cases that were to be processed in Hesse,

roughly 50 000 individuals, it was foreseen that the B­

Verfahren would allow for the denazification proceedings te

be concluded in the summer of 19481145 .

The original standards were to be maintained for

individuals occupying the leading positions in the

administration of justice. us military government policy

prescribed that only individuals who were "capable of

assisting in the development of genuine democratic

institutions in Germany" and could be relied upon to ensure

"a correct solution te denazification problems" would be

appointed as judges and prosecutors by virtue of "their

moral and political qualities". This policy required that

nominal National Socialists would be excluded fram key

positions in which the incumbents would exert an influence

in developing personnel policies or exercise supervisory

powers over personnel in the administration of justice. This

policy also required that such individuals would also be

excluded from positions in the Oberlandesgerichte where

interpretation of German law was made in the last instance.

In trials of National Socialist crimes against German Iaw,

the participation of judges and prosecutors who had had any

affiliation with the NSDAP were to be excluded in such cases

to maintain the impartiality of the proceedings. The

Director of each Land Office of Military Government upheld

this policy by instructing the local Minister-President that

no individual who had been a member of the NSDAP, the SA,

1144 Ibid.

1145 Ibid.
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the NSKK or the NSFK would be appointed ta hold the

following positions: higher levels of the civil service in

the Ministry of Justice, by which the incumbent would have

the authority ta issue orders in the name of the Minister­

President or the Minister of Justicei as judges of or

prosecutors before an Oberlandesgerichti as president of or

chief prosecutor before a Landgerichti as senior judge of an

Amtsgericht in cities with a population of more than a

hundred thousandi no judge or prosecutor who had been a

member of the aforementioned formations at any time could

take part in the trial of cases involving "crirninal offences

against German law committed for the purpose of maintaining

Nazi tyranny or militarism or in order ta promote the

realisation of Nazi ideology or tendencies. Il These

provisions did not apply to individuals who were

"contributing members" of the aforementioned formations, and

members of the SA Reserve II1l46. The president of the court

was to be an individual who was not affected by the Law for

Liberation. The administration of justice in Hesse agreed

that only judges who were not affected by the Law for

Liberation couId adjudicate in the aforementioned criminal

cases involving National Socialist crimes wherever possible.

However, a departure from this policy was necessary due to

the limited number of judges. It was not possible to find

suitable substitutes due to the rigid policy in Hesse

concerning positions at the Oberlandesgericht and ether key

positions that exhausted tbe limited number of judges who

were not affected by the Law for Liberation. This problern

was exacerbated by the illness of several judges in Giegen

and Frankfurt-am-Main1l47 . In one such case, one judge had

1147 Z45F 17/217-3/4 RG 260 OMGUS,
Military Government fer Germany

Koblenz. B/L Office of
(US) Administration ofc

1146 Z45F
Subject:
Justice" .

17/199-3/40 RG
"Denazification

260
of

OMGUS,
German

Koblenz. AG 014.5.
Administration of
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been a member of the NSDAP while the other was a member of

the SA, while two judges were former members of the SA in

another such casel148 • The nature of the political cases that

were heard by former nominal members of the NSDAP were

minor, and the president of the court was not affected by

the Law for Liberation. The Legal Division of the Military

Government Office for Hesse would also examine the decisions

in these cases l149 •

Although the US military government had begun to

approve the admission of nominal National Socialist jurists

in 1946, since the re-opening of the German courts would

otherwise have been made impossible, the US military

government affirmed that key positions in the administration

of justice in the US zone: the Ministries of Justice, the

Oberlandesgerichte, and the presidents and the chief

prosecutors of the Landgerichte, were not held by even

nominal National Socialists11so • This amounted to over ten

percent of the judges and prosecutors in the us zone1151 • The

Justice Branch. APO 742 US Arroy. Subject:
Mg/Lg/10/F, 22 April 1948. Ka/gp. OMG for
Division, APO 633. US Arroy. 29 April 1948.

Report
Hesse.

Forro
Legal

1148 Z45F 17/217-3/4 RG 260 OMGUS, Koblenz. OMG for Germany
(US) Office of Military Governor APO 742. Subject: Report
Form Mg/Leg/10/F. 22 April 1948.

1149 Z45F 17/217-3/4 RG 260 OMGUS, Koblenz. B/L OMG for
Germany (US) Administration of Justice Br .. APO 742 US Arroy.
Subject: Report Forro Mg/Lg/10/F, 22 April 1948. Ka/gp. OMG
for Hesse. Legal Division, APO 633. US Arroy. 29 April 1948.

1150 Z45F
Subject:
Justice" ,

17/199/40 RG 260
"Denazification of

31 October 1947.

OMGUS, Koblenz. AGO 014.3.
German Administration of

(

1151 Z45F 17/217-3/4 RG
Subject: "Denazification
November 1947.

260
of

OMGUS,
German

Koblenz. Memorandum.
Civil Service", 20
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Land military government legal division in Hesse affirmed

that there were no nominal National Socialists at the

Oberlandesgericht in Hesse. This was made possible by

appointing a number of individuals from outside Hesse, in

contrast to the practice in other Lander: "the staffs of

Oberlandesgerichte in other Laender, particularly Bavaria,

are so limited, largely because appointments have been

governed by local patriotism as weIl as by the desire to

keep positions open for the former Nazi incumbents

thereof. "1152 The legal division therefore reconunended that

maintaining the current standards and blocking even nominal

former National Socialists from occupying key positions in

the judicial organisation would ensure that any political

doubtful judgrnents made by the lower courts would be

revised, and would thereby exercise an educational influence

upan the lower courts at a time when rnilitary government

contraIs were relaxed and supervision by the military

government was limitedl153 • The military government was also

kept informed about reinstated officiaIs and employees of

the administration of justice in Hesse who were below the

category of the upper level of the civil service (hoherer

Dienst), and were classified as "Followers" under the Law

for Liberation1154 • Although the military government policy

at this time was to admit former members of the NSDAP to

certain positions in the civil service, such as judges and

prosecutors, who were classified by the Spruchkammer as

either ItFollowers" or "Persons Exonerated", these

individuals were not reinstated automatically. The German

1152 RG 260 OMGUS, 17/210-3/3, Wiesbaden. APO 633. Subj ect:
"Personnel of German Courts", 27 February 1948.

1153 Ibid.

1154 Z45F 17/213-3/8 RG 260 OMGUS, Koblenz. "Former Nazis in
Administration of Justice".
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administration of justice considered the merits of each case

and determined whether the individual was politically

implicated1155 .

Corresponding consequences of accelerating the

completion of the denazification programme followed for the

legal profession that was encompassed in the scope of the

denazification programme along with aIl other professions.

Individual jurists were either subject to an amnesty, or

were classified below Class l or II of the Liberation Law

and were no longer subjected to the initial penalties

instituted under the law. In addition to reducing the case

load of the denazification tribunals by issuing amnesties

for broad categories of individuals who were not classified

into the top categories of the Law for Liberation, the

severity of the penalties called for under the Law for

Liberation were rnodified as the demand increased for

accelerating trial proceedings following criticism in the US

government on the cost of the military occupation and the

need for rapid economic recovery of Germany1l56. Industrial

activity in western Germany in late 1947 had not reached

thirty percent of 1938 levels, and representatives of the US

government considered the continued depression of the German

ecoriomy ta be Il the single most important retarding element

in the rehabilitation of western Europe. "1157 A shift in US

public opinion also played a raIe in the modification of the

earlier denazification policy, which resulted from the

cooling of relations with the Soviet Union and the

1155 Z45F 17/217-3/4 RG
Subject: "Denazification
November 1947.

260
of

OMGUS,
German

Koblenz. Memorandum.
Civil Service", 20

(

1156 Griffith, "Denazification in the United States Zone",
pp.72-73.

1157 "Final Report on Foreign Aid", p. 8 .
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introduction of the Truman Doctrine on 12 March 1947, as

weIl as the draining cost of the military occupationl158 . The

shift in world politics, the beginning of the Cold War, thus

led to a new assessment of relations with western Germany,

as a new rise of fascism was no longer considered a

threat1159 . It has been argued that the influence of US

public opinion had a powerful impact on the formulation of

US denazification policyl160. US denazification policy was

more oriented towards the public opinion in the us than the

social realities of the National Socialist regime, and was

thereby one of the causes for the extremely schematised and

extensive application of the denazification programmel161 . In

turn, the shift in the political climate and the

corresponding force of public opinion contributed to the

conclusion of the denazification programme.

The restoration of justice with personnel who were not

implicated with the NSDAP Unrechtsstaat to any degree, as

was envisaged by the occupation powers in the Potsdam

Protocol, could not be fulfilled due to two main factors.

Firstly, the original denazification programme was soon

undermined through various revisions. The original strident

denazification standards and procedures were relaxed in view

of the impracticability of their application. Secondly, the

subject of denazification became awkward in view of the

wider context of the Cold War. The threat of fascism was

1158 Latour, Volgelsang, Okkupation und Wiederaufbau, p .143 .

1159 Moritz and Noam, NS-Verbrechen vor Gericht: 1945-1955,
p.14.

1160 Zink, United States in Germany: 1944-1955, pp.167-168.

1161 Klaus-Dietmar Henke, "Die Grenzen der politischen
Sauberung in Deutschland nach 1945", Westdeutschland 1945­
1955: Unterwerfung, Kontrol1e, Integration, Ludolf Herbst,
ed. (München: R. Oldenbourg Verlag, 1986), p.130.
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superseded by the fear of communism extending to western

Europe, which led to discussions among the western Allies

concerning the future integration of a West German state

into a defensive alliancel162 • The problems encountered in

applying denazification policy and the change in the

international circumstances led to the US government

abandoning the original denazification programme.

The critical personnel shortage made it evident that

the original denazification programme would prevent the

restoration of a functioning judicial organisation1163 •

However, jurists were blocked from resuming their functions

until after their denazification proceedings were concluded.

The German denazification authorities agreed that the

Liberation Law was extended too widely and that it affected

too many people. The prohibition on employment was

particularly criticised, since it imposed a lengthy penalty

on hundreds of thousands of individuals who were suspected

to be Class IV cases while the Spruchkammer could not deal

with such cases rapidly enoughl164 • The House Select

Committee on Foreign Aid of the US Congress reported in

early 1948 that the rapid application of the US

denazification policy was excessively ambitious. It had

become evident that too many individuals were rigidly

included into broad categorizations, which caused

uncertainty that hampered the programmes for economic

reconstruction and democratisation. It was also argued that

the imposition of rigorous denazification standards

1162 Diestelkamp, "Justiz in den Westzonen", p.22.

1163 Ibid.

1164 501/813, Wiesbaden. Itprotokoll über die Sitzung des
Denazifizierungs-Ausschusses beim Landerrat am 11. /12.
Februar in wiesbaden: Hessische Vorschlage zur Überwindung
der Denazifizierungskrise."
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conflicted with the US military government objective of

restoring responsibility to German authorities l165 • The

credibility of the denazification programme was undermined

by focusing mainly on the formaI criteria of membership in

the NSDAP or one of its affiliated organisations, rather

than evidence of an individual' s conduct in the National

Socialist regime, which inevitably led to injustices and

errors. Both German and US authorities also believed that

the expectations of the denazification created personnel

shortages that obstructed the indus trial and political

recovery programme in Hesse1l66 while the abili ties of

skilled workers, technical experts and professionals were

most needed for the postwar economic reconstructionl167 ,

regardless of their individual personality or political

record that had hitherto been under suspicion while the

denazification proceedings took place. Three predominant

conditions were cited for mitigating the original

denazification standards: granting German authorities

greater responsibility for denazification; the chasm at the

international level between the western Allies and the

Soviet Union; bringing western Germany into making an

important contribution to the economic recovery of western

Europe. The changed situation provided opportunities for

former National Socialists to return to influential

positions in industry in western Germany, either because of

the need for their technical and commercial abi lities , or

because higher production figures outweighed political

considerationsl168 • In view of the inherent weaknesses of the

1165 "Final Report on Foreign Aid", pp.128-129.

1166 Freeman, Hesse: A New German State, p.159.

1167 Ibid., p.161.

1168 Drew Middleton, "Many ex-Nazis re-enter German Poli tical
Life", New York Times (17 October 1948), p. 4E.
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denazification programme and the changed international

situation, the House Select Committee recommended that

denazification proceedings in the US zone on aIl but "Major

Offenders" and "Offenders" ta be closed by 8 May 1948. A

full amnesty was ta be issued for aIl "Lesser Offenders" and

Il Followers " whose clearance proceedings had not been

completed by this datel169 •

The discrediting of the denazification progranune and

its subsequent liquidation corresponded to alleviating the

personnel shortage in the administration of justice. Four

hundred and ninety judges were employed in the Land judicial

organisation by the end of 1948, in comparison to three

hundred and ninety-five in 1947 (24.1 percent), and a

hundred sixty-seven prosecutors, in comparison to a hundred

thirty-four in 1947 (24.7 percent). Although the increase in

court personnel was far less to the increase of court

business, the courts handled a fifty percent increase in

cases. The numbers of civil service internships

(Referendare) and clerical employees in the Ministry of

Justice were also marked by increases: from 335 Referendare

in 1947 to 390 in 1948 (16.5 percent), and from 2422

clerical employees in 1947 to 2750 in 1948 (11.9

percent) 1170. Further guidelines were introduced for the

reinstaternent of judges and prosecutors that cornbined

legislation with new regulations. New applicants would be

considered if: 1) they had held a position in the judicial

organisation in postwar Hesse; 2) they possessed the

suitable professional qualifications and in so far as

positions were open; 3) they were not seriously irnplicated

under the Law for Liberation, with priority being granted to

1169 "Final Report on Foreign Aid", p. 127 .

(
1170 RG 260 OMGUS 8/189-3/3, Wiesbaden. Subject:
Historical Report of Legal Division, OMG Hessen".
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those who were less implicated; 4) they were residents of

Hesse; 5) they were not members of the NSDAP before 1 April

1933, or the 55, or were not officers of the Waffen 55; 6}

they were not politically implicated refugees from east of

the Oder-Neisse Line; 7) they passed an examination of their

legal training if they were refugee jurists from

Czechoslovakia; 8) they were political refugees from the

Soviet zone and were granted political asylum in Hesse1171 •

The regulations for the reinstatement of jurists by this

time were thus considerably more lenient than at the

beginning of the occupation. Since this took place as the

denazification programme was being concluded and the

personnel shortage was no longer a severe impediment to the

personnel reconstruction of the administration of justice,

it May be inferred that the initial denazification

regulations had been a primary cause for the shortage of

these highly-specialised personnel.

The Conclusion of the Denazification Programme

The original denazification programme was effectively

concluded in 19481172 • By 7 May 1948, the cases pending trial

under the Law for Liberation were reduced to a relatively

few highly incriminated and influential National Socialists.

As a result, the military government would cease to review

decisions of the denazification tribunals, except on an

individual basis and in cases when the military government

had new and substantial evidence that was not available to

the tribunal when it tried the case, or in cases in which

1171 458/1021, Wiesbaden. "RunderlaB wegen der Behandlung von
Einstellungsgesuchen", 19 December 1948.

1172 Monthly Report of the Military Governor, U. s. Zone,
December 1948, No.42.
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there had been a gross errorl173 • The military government

supervision of the German denazification proceedings ended

when the Special Branches of the Land Military Government

Office in Hesse were ordered to be disbanded in October

1948. The Land Special Branches were to be replaced by an

Office of the Denazification Advisor in the Office of the

Military Government. This new office was to advise the

Director of the Land Military Government on denazification

matters, assemble reports on the activities of the German

denazification authorities, transfer these reports to OMGUS,

and to establish a connection with the German denazification

ministries. The Office of the Military Governrnent for Hesse

itself was to be closed on 1 July 1949, while the Office of

the Denazification Advisor was to continue to function

thereafterl174 . Although German authorities would continue to

evaluate denazification cases, the functions of the

denazification minis tries in the three Lander would be

turned over to the permanent Land ministries. The Ministry

for Liberation in Hesse was to cease functioning on 31 March

1949, and its tasks were to be assumed by either the

Ministry of Justice or of Labour or a combination of

both1175 • The Landtag of Hesse promulgated a law on the

completion of the poli tical liberation in Hesse on 8 July

1949. AlI individuals who were classified in Class III by a

denazificatian or appeal tribunal were to be downgraded to

Class IV by 31 December 1949. Those who had not yet been

tried by 31 December 1949 were only ta be brought befare a

1173 8/217-1/5, RG 260 OMGUS, Wiesbaden. Subject: I1Military
Government Policy in Denazification Matters", 7 May 1948.

1174 501/892, Wiesbaden.
Wiesbaden 23. Juni 1949.

"Der Entnazifizierungsberater",

(
1175 Monthly Report of the Military Governor, U.S. Zone, 1
March 1949, Na.45.
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denazification tribunal if the case potentially warranted

their being classified in Class l or 1I1176. This law was to

attempt to remedy. the unjust inequality of the

denazification programme that was evident from the beginning

of the programme. The denazification programme was

considered to have been far too extensive, as was indicated

by the amnesties that were introduced to reduce the number

of cases. Hence, the public prosecutors were to concentrate

on Class III cases in which there was a greater probability

of prosecution1177 , unless they were hitherto downgraded. The

law on the conclusion of the political liberation in Hesse

went into force on 23 November 19491178 • This law effectively

adjusted the conception of the implementation of the

denazification programme to that that was initially proposed

by the German policy-makers before the Law for Liberation

was enacted, changing the application of denazification

legislation toward emphasising the prosecution of former

actions, while maintaining the application of categories

within the legislation as an instrument of evaluating

individual responsibility.

The reinstatement of former members of National

Socialist organisations was practically completed after the

conclusion of the denazification programme. AlI but up to 2

percent of the 34 percent of public officiaIs in Hesse who

had been removed from office were reinstated by 8 July

1176 501/1204, Wiesbaden. "Gesetz über den AbschluB der
politischen Befreiung in Hessen".

1177 501/1204, Wiesbaden. "Begrundung zum Gesetz über den
AbschluB der politischen Befreiung in Hessen".

(

1178 501/1072, Wiesbaden. Abwicklungsamt
Ministerium für politische Befreiung la
"Abschluss der politischen Befreiung im
25.11.49.
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19491179 • By 27 October 1949, 3 222 922 individuals in Hesse

had submitted a Meldebogen, of which 2 287 984 individuals

were nct affected by the Liberation Law. The following

decisions were made for the 934 938 individuals who were

affected by the law: 416 "Major Offenders"; 5350

"Offenders", or "Activists"; 28 208 "Lesser Offenders"; 133

722 Il Followers Il ; 5279 "Persons Exonerated"; 663 273

amnesties. There remained 3157 Spruchkammer proceedings and

2749 appeals outstanding by this time1l80 , a total of 532

undecided cases by 30 June 19501181 and 24 by 31 January

1954 1182 • It became conunon practice for former members of

National Socialist organisations to fill positions according

to their skills, regardless of their political records.

This was confirmed at the national level in May 1951,

when the governrnent of the Federal Republic of Gerrnany

promulgated a law that formally ended the denazification of

civil servants. The legal status of individual civil

servants who were affected by the denazification, having

been either removed from office under the denazification or

not yet reinstated, was determined by Iaw to fulfil the

provisions of Art. 131 of the federal constitution. This

rneasure marked the final stroke to the development of civil

service personnel reinstatement policy that had begun from

1179 Niethanuner, Entnazifizierung in Bayern, p. 531.

1180 501/892, Wiesbaden. M-Ia-05. "Betr.: Abwicklung des
Ministeriums für politische Befreiung", 27. Oktober 1949.

1181 501/1212, Wiesbaden. Abwicklungsamt Ia-05. Betr. :
"Statistische Angaben über die Arbeit auf Grund des Gesetzes
zur Befreiung von Nationalsozialismus und Militarismus", 12.
August 1950.

1182 501/247, Wiesbaden. Betr.: "Stand der Entnazifizierung
im Lande Hessen am 31.1.1954", 25. Februar 1954.
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the beginning of the military occupation1183 • AlI those who

were removed from office could make a legal claim for

reinstatement, unless. they were ruled by a Spruchkammer to

be unfit for public service, or if they had been employed by

the Gestapo 1184. Hence, the goal of the denazification to

permanently to block individuals from positions of

influence, which was already in decline toward the end of

the denazification programme1l8S was made virtually

meaningless in the long-term1186 • The termination of the

denazification programme during the military occupation was

a ~acit admission that the programme of a massive political

cleansing of a nation was not feasible 1l87 • A positive aspect

of the postwar reconstruction of German political life was

that incorrigible National Socialists who were not

prosecuted did not control the postwar democratic

institutions, and adaptation to the new democratic way of

life in postwar Germany took place. Resistance and sabotage

which scarcely occurred1l88 , since one' s interests, even if

an individual was a former National Socialist, were better

served by adhering to the postwar system1189 •

1183 Rudolf Wassermann, Auch die Justiz kann aus der
Geschichte nicht aussteigen, p.187.

1184 Klaus-Detlev Godau-Schüttke, Ich habe nur dem Recht
gedient: Die 'Renazifizierung' der Schleswig-Holsteinischen
Justiz nach 1945 (Baden-Baden: Nomos Verlagsgesellschaft,
1993), p. 22; Diestelkamp, "Justiz in den Westzonen ll

, pp. 27­
28; Section l, Art. 3, "Gesetz zur Regelung der
Rechtsverhâltnisse der unter Artikel 131 des Grundgesetzes
fallenden Personen. Vom 11. Mai 1951", Bundesgesetzbla tt l
1951, p.3D8.

1185 Herz. "Fiasco of Denazification", p. 592.

1186 Latour, Vogelsang, Okkupation und Wiederaufbau, p .179.

derinWandelund

1189 Ibid., p. 85.

1187 Diestelkamp, "Kontinuitât
Rechtsordnung", p. 94.

1188 Bark and Gress, A History of West Germany, pp.SD-81.
(
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The decline of enforcing the original denazification

standards affected aIl occupations in each Land of the US

zone. No particular. consideration was given to bringing

former National Socialist jurists to account for their

actions. In one case toward the end of the denazification

programme, a jurist who had obviously been heavily

incriminated according to the original denazification

standards, having joined the NSDAP in 1930, the SS in 1933,

and the SD in 1937, and had held a high rank in the

Luftwaffe, having held the position of Oberstabsrichter in a

Luftwaffe military court (Feldgericht), was classified as a

"Follower" and was penalised with a fine of RM 500. The

evidence presented in this case indicated that this

individual was an opportunist who had played a considerable

role in the National Socialist regime, but judgments at this

stage of the denazification were less severe in comparison

to many previous cases ll90 • The interest in implementing the

denazification programme had greatly diminished by this

time. In other cases of lenient penalties, it may be argued

that the tribunals, staffed by Germans who had the benefit

of first-hand experience of the conditions of the National

Socialist regime, could justify their decisions on the basis

of taking personal circumstances of the individual case inta

account, considering evidence of individual conduct and

extenuating circumstances under the National Socialist

regime. In a case of overriding formaI political guilt, a

former judge who had been a member of the NSDAP fram 1933 ta

1190 501/662, Wiesbaden. Ermittlungszentrtalle, CII
Schw./Ti. Betr.: lIRechtsanwalt ----- Wiesbaden", 25. Juni
1949.
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1945 was classified by an appeal tribunal as a "Follower",

downgraded from "Lesser Offender", since she had not held a

leading position in the NSDAP or the RAD, and her activity

in office did not reveal that she supported the National

Socialist dictatorshipl191. Taking individual circumstances

into account as evidence was symptomatic of rejecting the

concept of the presumptive collective guilt of the German

people that was implied in the US military government

denazification procedure, which sorne Germans considered lia

convenient over-simplification and distortion of the

circumstances. "1192 Judgment on the basis of NSDAP membership

did not accurately reflect the complexities of living in

National Socialist Germany, since the theory of collective

guilt did not allow for discerning why individuals joined

the NSDAP, and whether they necessarily conducted themselves

as National Socialists if they had been members of the

NSDAp1193. The denazification tribunal thereby passed

judgment accordingly. For example, a judicial official

(Justizsekretar) who had been a member of the NSDAP from 1

May 1933 was classified as a "Follower" and was penalised

with a RM 540 fine since he joined under strong pressure by

his superior, and did not incur any advantages as a result

of his membership 1194. On the other hand, i t May be argued

that the denazification tribunals made what could be

1191 SOli 465, Wiesbaden. Der Berufungskammer Fulda. Ber. Reg.
Nr.157/47. Aktenzeichen 1. Instanz Sch 27.

1192 Sclunid, "Denazification: A German Critique", p. 233 .

1193 Edward N. Peterson, The American Occcupation of Germany:
Retreat to Victo~, (Detroit: Wayne State University Press,
1977), p.140i Stolper, German Realities, p.59i Strater,
"Denazification", p.47.

(
1194 462/1302, Wiesbaden. Der Spruchkammer
Aktenzeichen: We 15/14030 Fr. 2146, 22 July 1946.
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considered errors in their judgments. For example, a former

judge of a Sondergericht who was not only presumptively

incriminated by virtue of having held this office, but

according to the available evidence, this judge was also

personally involved in passing bath death as weIl as prison

sentences. This individual had been tried and classified in

Class II in October 1946, and was later found to be in Class

IV and penalised with a fine of RM 2000 by an appellate

tribunal in Hesse in February 19471195 . In another example of

what the Land legal branch considered, lia cornmon variety of

Hessian white-wash"1196, a Spruchkammer classified a former

NSDAP Blockleiter who joined the party in 1942, joined the

NSKK in 1933 and served as assistant judge at a

Sondergericht into Class IV and imposed a RM 100 fine. The

Spruchkammer defended its judgment by stating that this

individual joined the NSDAP upon being advised to do so by

his superior. This individual was said to have attempted to

resist National Socialist tendencies in his position as

judge, and therefore incurred disciplinary punishment and

prefessional disadvantage. This individual also served as an

assessor at a Sondergericht for a year in 1941 against his

wishes. These facts forrnally placed the subject in Class II

according te the terms of the Law for Liberation. On the

other hand, the testimonies of several witnesses who were

jurists supported the subject r s claims that he did not

support National Socialism, and that he was thereby

relegated to a less important position. The Spruchkammer

classified this subject as a "Follower" on the basis of his

1195 501/39, Wiesbaden. Office of the Military Government for
Greater Hesse. Denazification Division. ALY/gh. APO 633.
Subject: "Disapproval of Reinstatement", 14 April 1947.

(

1196 8/79-1/4,
Branch, Legal
January 1947.

RG 260 OMGUS, Wiesbaden. Denazification
Division, Administration of Justice, 15
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attitude and his economic circumstances1197 • In another

example, a former public prosecutor of the Volksgerichtshof

was classified into Class IV1198 • The denazification

tribunals combined the tasks of denazification with

rehabilitation in their judgments, by which it was tacitly

assumed that the individual who was called to account could

become reformed. This practice consequently led to imposing

sentences that were more lenient than what could have been

expected from a strict application of the law1l99 • This May

have been symptomatic of the widespread trend of attempting

to repress and forget the details of the National Socialist

past1200 • It was aIso argued from the German point of view

that the US military government authorities imposed the

principle of presumptive collective guilt cnte the

denazification procedure since they distrusted every German,

and they did not consider the experience of the everyday

reality of social life in the National Socialist regime in

which one was subject to political pressure and terror12D1 •

1197 8/79-1/4, RG 260 OMGUS,
Spruchkammer Fritzlar-Homberg,
10 August 1946.

wiesbaden. Attested Copy,
Case record sign: FRia 196,

(

1198 501/38, Wiesbaden. Office of the Military Government for
Greater Hesse. Denazification Division. ECS/ivi. APO 633.
Subject: "Prosecutor before the German People' s Courtil, 10
March 1947.

1199 Vollnhals, Entnazifizierung: Politische Sauberung und
Rehabilitierung in den vier Besatzungszonen, pp.259-260.

1200 Herz, "Fiasco of Denazification", p.593.
The syndrome of suppressing and forgetting the past

affected the administration of justice to a significant
extent. The implication of judges with National Socialism
and the role of justice in the National Socialist regirne
only gradually began to be debated during the 19705.
Diestelkamp, "Justiz in den Westzonen", p. 23.

1201 Schmid, "Denazification: A German Critique Il 1 p. 239.
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The implementation of the denazification programme was

also undermined by cases of errors in judgment made by the

tribunals, which was in part due to the quality of the

denazification personnel, who were not carefully selected

due to the urgency of the task of the denazification1202 • In

addition to the quality of the denazification tribunal

personnel, they were intimidated by members of the local

communities in which the denazification proceedings took

place, and therefore imposed lenient j udgments . Moreover,

thorough investigations of individual cases were hindered by

the fact that witnesses for the prosecution avoided

fulfilling this function, or they were ostracised by members

of their communities 1203 • Staging a thorough denazification

at the local level was obstructed by what could be

considered psychological and social impedirnents from the

German point of view, since the denazification was to be

carried out among neighbours and colleagues rather than by

anonymous tribunals I204 • The members of the Spruchkammer were

wary of trying "Major Offenders" since they feared later

reprisaIs from these influential individuals 1W5 • Prosecutors

tended to base their indictments on the content of the

individual Meldebogen, and the tribunals tended to accept

extenuating circumstances presented for the defence. As a

result, the judgments made by the denazification tribunals

were considerably more lax than those of the military

1202 501/1212, Wiesbaden. Staatskanzlei, Abteilung Az
LT/3c10/13. Drucksache I/382-. Betr.: "Geschâftsverkehr mit
dem Landtag hier: AbschluB der Entnazifizierung; groBe
Anfrage der Fraktion der BHE yom 7 Mârz 1952", 13 Mârz 1952.

1203 Herz, "Fiasco of Denazification", p. 572.

1204 Henke, "Die Grenzen der pol i t i schen Sâuberung in
Deutschland nach 1945", p.130.

1205 Delbert Clark, nAnti-Occupation Spirit Developing in
Germany: Attack on U.S. denazification laws raise many
questions of policy", New York Times (8 February 1948),
p.4E.
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government 1206 • In addition to the factor of errors made by

the tribunals, the amendments to the denazification law

significantly reduced the number of individuals to be

examined by the tribunals. Much greater numbers of

individuals were retained in their employrnent than would be

expected from a strict application of the law1207 • A US

military government official revealed that approximately

eighty-five percent of individuals who were removed from

public service by the military government at the beginning

of the denazification programme were later reinstated by

German authorities120S • The most critical factor was that it

became apparent that the original US denazification policy

or barring aIl former members of National Socialist

organisations could not be fulfilled without stultifying the

normal functioning of the state. Less serious cases were

deal t wi th as rapidly as possible to eliminate the vacuum

that the denazification created in the workforce. Dealing

with the serious cases (grosse Falle) , such as former

members of the Gestapo and those who took part in the pogrom

of November 1938, was postponed and were later tried by

criminal courts. The "Law on the Conclusion of the Political

Liberation in Hesse" of 30 November 1949 called for the

continued examination of cases of individuals who could be

considered Class l and II offenders on the basis of the

1206 Herz, "Fiasco of Denazification", p.572.

1207 Friedmann, Allied Mili tary Government in Germany, p .119.

(

120S "OMGUS-Kritik
Betroffene wieder
April, 1948).

an der Sâuberung: Rund 85 Prozent
eingestellt", Frankfurter Rundschau (Il
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evidence of former actions1209 • Such cases included: the

persecution of political opponents, murder or attempted

rnurder of prisoners and political opponents, mistreatment or

persecution of Jews, crimes against humanity, and serving as

ehairman (Senatsprasident) or a prosecutor at the

Volksgerichtshof. AlI other denazifieation proceedings were

abandoned1210 •

Hence, only the worst offenders under the Law for

Liberation could remain permanently excluded from the

administration of justice, while former nominal rnembers of

National Socialist organisations would not be affected in

the long-terme Deciding whether individual jurists were to

be reinstated and could be expected to perform their

functions according to these standards remained at the

discretion of the Land Minister of Justice. For example, a

heavily implieated former jurist was not severely penalised

under the denazifieation procedure, but was blocked from

future reinstatement as a jurist sinee he did nct possess

the confidence of the Minister of Justice. He had been

elassified into Class III by a Spruchkammer in January 1948,

which was upheld by an appeal tribunal in June 1948 that was

then later rnodified te Class IV in February 1949. There was

also evidenee indicating that he had been a rnember and the

first chairman of the youth group of the Schutz und

Trutzbund from 1919 until its dissolution in 1923; he had

been a member of the NSDAP from 1 May 1933; he had occupied

a leading office in the NSRB as a Gaufachgruppenwarter der

1209 "Gesetz über den AbschluB der politischen Befreiung in
Hessen vorn 30. November 1949", Gesetz- und Verordnungsblatt
für das Land GroE-Hessen (1949), p.167.

1210 501/1212, Wiesbaden. Staatskanzlei Abteilung II Az
LT/3clO/13. Drueksache I/382-. Betr.: Geschaftsverkehr mit
dern Landtag hier: AbsehluB der Fraktion der BHE vorn 7. Marz
1952.
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Rechtsanwalte, and had volunteered to serve with a unit of

the SD, in which he was on friendly terms with a leading

high official. His request for reinstatement was therefore

refused by the Ministry of Justice because his former

political conduct did not guarantee that he could serve in a

manner conducive to the requirements of a democratic

administration of justice1211 •

It has been argued that the denazification progranune

would only be successful if it served to eliminate, or at

least contributed to eliminating, National Socialist

psychology and attitudes. On the positive side, the National

Socialist organisation and its political and economic power

were liquidated, and the legal system that had perpetuated

it was abolished1212 during the military occupation. National

Socialist ideology was virtually extinguished by the sheer

force of the occupation, and perpetuating the ideology was

no longer possible1213 under these circurnstances. The

continuity of the personnel from the National Socialist to

the postwar democratic system also did not threaten future

political stability. The shocking experiences of the Second

World War and the postwar period influenced the civil

service and the judicial profession, as with the majority of

the population, to adopt a positive attitude toward the new

postwar political system. The acceptance of the transition

from the monarchy to the republic in the Weimar period was

marred by economic problems, while successes in solving

social and economic problems in the Federal Republic of

Germany sustained popular support for the new democratic

1211 462/1308, Wiesbaden. lIb AE 4309. Betr.: Gesuch um
Zulassung aIs Rechtsanwalt, 9 January 1950.

1212 Plischke, "Denazifying the Reich", p .165.

1213 Bark and Gress, A History of West Germany, p.a6.
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state1214 • The question remained how effectively had the us
military government fulfilled the United Nations' war aim of

eradicating National Socialism from Germany, and achieved

the long-range objectives of re-educating Germany according

to democratic principles121S •

Dea1ing with the Past and the Limitations of the

Denazification Programme

The denazification programme eliminated National

Socialist influences from postwar German institutions, but

it did not succeed in dealing with aIl the injustices that

were perpetrated during the National Socialist regime.

Whereas dealing with every individual on an equal basis was

not practical, there remained the question of dealing with

actions committed under the regime that could be brought

under scrutiny and the perpetrators brought to justice. Sorne

of the injustices that were committed under the National

Socialist regime were prosecuted outside the scope of the

Law for Liberation, while other matters that could have been

considered injustices and their perpetrators were not

brought under consideration.

The experience of the administration of justice in the

National Socialist regime had undermined trust in the

administration of criminal justice. Severe penalties were

imposed for acts that were not commonly considered criminal,

or did not deserve such severe penalties. In other

instances, crimes were not prosecuted due to political

reasons. Confidence in the administration of justice could

he restored if the principles of the Rechtsstaat were

1214 Diestelkamp, nDie Justiz in den Westzonen Il • p. 23;
"Kontinuitat und wandel in der Rechtsordnung", p. 96.

1215 Report of the Military Government for Germany, U.S.
Zone, 20 August 1945, No.1.
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restored in this sphere. This would involve prosecuting

crimes that were committed under the National Socialist

regime1216 . Control Council Laws No.1 of 20 September 1945

and No .11 of 30 January 1946 rescinded the most notorious

National Socialist laws. These laws contributed to the

denazification of the law by prohibiting the further

application of the National Socialist laws that they

abolished, but there remained the question of dealing with

the sentences that l'lad been passed under these laws while

they were in force1217 . In principle, an action is subject to

prosecution according to the law while the law is in force.

This principle was set in Art. 8 of Military Governrnent Law

No.1· and Art. 116 of the Weimar Constitution, but was

breached by Control Council Law No .101218 of 20 December 1945

on "Punishment of Persons Guilty of War Crimes"1219. The US

military government prosecuted war criminals under the

provisions of this law122o .

The provisions of Law No.10 called for the prosecution

of four types of crimes to be adjudicated by the

International Military Tribunal: 1) crimes against peace; 2)

war crimes; 3) crimes against humanitYi 4) membership in or

association with an organisation that the International

1216 Hodo von Hodenberg, "Zur Anwendung des
Kontrollratsgesetzes Nr. 10 durch deutsche Gerichte" ,
Süddeutsche Juristenzeitung (1947), p.113.

1217 Müller, Hitler's Justice, pp.290-291.

1218 Mehnert and Schulte, Deutschland-Jahrbuch 1949, p.103.

1219 "Law No. 10: l?unishment of Persons guilty of War Crimes,
Crimes against Peace and against Humani ty" , Official Gazette
of the Control Council for Germany No.3 (31 January 1946),
pp.50-55.

1220 von Hodenberg, "Zur Anwendung des Kontrollratsgesetzes
Nr.10 durch deutsche Gerichte" , p.114.
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Military Tribunal declared to be criminal1221 • Crimes

conunitted by Germans against Germans or against displaced

persons were to be transferred to a German court, if so

authorised by the respective occupation power1222 • In view of

the inherent problems associated with a retroactive

application of the law by German courts, the US military

government avoided granting the German judicial organisation

the authority of a general application of Law No.l0 1223 , i.e.

the legal justification for applying legislation enacted

following the perpetration of the action. such cases were

later admitted to the German courts under special

authorisation of the military government, as was provided

for in para.1D of Military Government Law No. 2 1224 •

The most widespread discussion of the subject of

prosecuting National Socialist crimes was how to deal with

German informers who had denounced other Germans to National

Socialist authorities, either out of loyalty to the regime,

or in the interest of acquiring personal gain1225 • The

government of Hesse issued a query ta the military

government about the prosecution of such cases, which

1221 Art. 2 (1), "Law No.10: Punishment of Persons guilty of
War Crimes, Crimes against Peace and against Humanity",
Official Gazette of the Control Council for Germany No.3 (31
January 1946), pp.SO-51.

1222 Art. 3 (ld), "Law No .10: Punishment of Persons guilty of
War Crimes, Crimes against Peace and against Humanity",
Official Gazette of the Control Council for Germany No.3 (31
January 1946), pp.S2-53.

1223 Broszat, "Siegerjustiz
'Selbstreinigung ,n

, p.496.
oder strafrechtliche

c

1224 8/216-1/12 RG 260 OMGUS, Wiesbaden. APO 633. Subject:
"Jurisdiction of German Courts n

, 2 March 1949.

1225 Grunberger, The Twelve Year Reich, p.lOS-11S.
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respanded with the following conclusions: 1) these types of

cases could not be adjudicated by German courts since there

was no German law that covered such cases, and therefore

individuals who denounced others could not be charged with

such an offencei 2) any law enacted by German authorities to

make such actions open to prosecution would he retroactive

in effect, and therefore would not be regarded

favourably1226. The perpetration of malicious denunciations

could theoretically come under Law No.10 that specifically

included "'persecutions on political, racial or religious

grounds' Il in Art. 2 (c), but the question remained whether

the term "persecution" could be construed in such cases.

Under German law, Art. 104 of the Criminal Code stated that

denunciations were not open to prosecution if they pertained

to a fact1227 . Art. 164 of the Criminal Code only allowed for

prosecution for false denunciation, while those based on

fact, such as if the denounced individual had listened to

forbidden foreign broadcasts, were not chargeable1228 . Hence,

if cases of denunciations that were reported by informers ta

the authorities were allegedly true, then there was no legal

basis for prosecution under the existing German law. The

informer in such a case could conceivably have been indicted

on a charge of being an accomplice to murder or deprivation

of freedom, but only if a new law was enacted to define the

circumstances under which such an act would be made subject

1226 RG 260 OMGUS, 17/210-2/6, Wiesbaden. AFO 633, Subject:
"Denouncements", 20 January 1946.

1227 Z45F 17/56-3/7 RG 260/0MGUS, Koblenz. Provenance: OMGUS
LD, LA Br., Falder Title: La 91 The German Gavernment, the
German Courts. Memo: to Lt.Col. A.S. Brown, Legal Division;
Subject: Alleged Violations of Control Council Law No.10, 4
March 1946.

1228 Loewenstein, "Reconstruction of the Administration of
Justice", pp.436-437.

338



(

(

(

to prosecutionl229 .

Since the existing law did nat allow for the criminal

prosecution of indirect responsibility for the cammitment of

a crime, the Ministers of Justice of the US zone drafted a

law to prosecute denunciations. This law would serve to

carry out the denazification by prosecuting those who had

willingly collaborated with the National Socialist regime at

every level of society. Although the legal sanction of such

a law would contradict the principle that criminal laws

should not possess retroactive power, there was public

demand for the prosecution of informers. This matter was not

dealt with under the Law for Liberation from National

Socialism and Militarism, since this law did not deal with

criminal matters. The Ministers of Justice therefore

recommended drafting a special criminal law for this

purpose, which would be enclosed in the draft of the Law for

the Punishment of National Socialist Crimes that was under

discussion at this time. They proposed that whoever had

directly or indirectly subjected another i.ndividual to

political persecution as a result of a denunciation, either

deliberately or through negligence, which caused serious

consequences, particularly imprisonment in a concentration

camp or death, would be sentenced to prison. Perpetrators in

such cases who acted out of sel f - interest , vengeance, or

other reprehensible motives would be sentenced to

imprisonment in a peni tentiaryl230.

These provisions were not introduced into any new

German legislation. Since German legislation had to be

approved by the military government, it may be surmised that

the military government opposed the prosecution of

denunciation cases since this would introduce a floodgate of

1229 Johnson, "Denazification", p. 71.

1230 Zl/1235A, Koblenz. "Besprechungsgegenstand: Gesetz zur
Ahndung nationalsozialistischer Straftaten", Stuttgart 17 .
April 1946.

339



(

(

c

litigation. Such cases could still be prosecuted under Art.

2(c) of Law No.10, which specifically provided that

prosecution of actions was possible "'whether or not in

violation of the democratic laws of the country where

perpetrated. 1" Prosecution was technically possible under

Law No.10. Art. 3(d) of Law No.10, provided that the

tribunal that could be charged with prosecution of a case

could be a German court in cases of crimes corrunitted by

Germans against other Germans, if prior authorisation for

the prosecution was granted by the military government te a

German court holding the appropriate jurisdiction1231 . The US

military government ordered that cases involving informers'

denunciations would be authorised to be tried by German

courts if the case revealed prima facie rnalicious intent by

the informer, and Il grave disadvantages were caused by the

act of information ta the person against whom it was

directed."1232 In practice, the US military government

disapproved of overburdening the courts with minor cases

that did not involve any principle of public interest or

injustice. It was therefore ruled that the German courts

would not be authorised to generally deal with denunciation

cases under any circumstances, until appropriate legislation

was enacted, since the individual courts would otherwise

handle such cases with wide divergence in principle, and

justice would have been jeopardised1233 . Renee, the

prosecution of informers was not authorised by the US

military government. Either the volume of evidence on these

1231 Z45F 17/56-3/7 RG 260/0MGUS, Koblenz. OMGUS LD, LA Br ..
La 91 The German Government, the German Courts. Memo: to Lt.
Col. A.S. Brown, Legal Division; Subject: Alleged Violations
of Control Council Law No.10, 4 March 1946.

1232 Ibid.

1233 Ibid.
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informers would bring a proliferation of litigation, or such

cases of "minor" criminals were considered low priority in

view of other work faced by the understaffed courts, or on

the principle that such cases could be disregarded in

comparison to the more significant war criminal cases l234 •

The German courts in the British, French and Soviet zones

were empowered with adjudicating denunciation cases on the

terms of military government ordinances, and the courts in

Berlin were empowered to hear such cases on the terms of

Control Council Law No.lO and German law. Although such

cases could not be prosecuted in the us zone according ta

Control Council Law No.lO, these cases could be tried upon

special application in exceptional cases insofar as they

constituted a violation of German lawl23S •

Although cases of denunciations conveying accurate

information did not violate any specifie provision of the

Criminal Code and Control Council Law No.IO, and these cases

could not be heard by the German courts in the us zone, the

Oberlandesgericht in Hesse set the precedent for such cases

to be tried under civil law. This court ruled that an

individual who denounced another for a political offence

during the National Socialist regime had to know the

possibility that such matters would be heard by an ordinary

law court in an arbitrary manner, or possibly by the secret

1234 Loewenstein, "Reconstruction of the Administration of
Justice", pp.436-437.

1235 Richard Lange, Il Zum Denunziantenproblem", Süddeu tsche
Juristenzeitung (1948), p.302.

Part I, Art. 5, para. 9 defined a "Maj or Offender" as
one who had actively denounced an opponent of the National
Socialist dictatorship out of self-interest or motivated by
personal gain in cooperation with the Gestapo, S8, BD, or
similar organisation, or had contributed to their
persecution. Schullze, Gesetz zur Befreiung von
Nationalsozialismus und Militarismus vorn 5. Marz 1946, p.8.
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state police. Hence, the denunciation to a public authority

containing only accurate information could not be considered

contrary to good morals in the conditions that were

prevalent in the National Socialist regime, rather than

under the government of law. This court therefore awarded

damages to the plaintiff on the basis of para. 826 of the

Civil Code. The Land military government legal division

agreed that the action of such denunciators constituted tort

even if they were not a criminal offence1236 .

The German Ministers of Justice in the US zone

sponsored their own war crimes legislation through the

Landerrat Legal Committee when authorisation for the German

courts to ~pply Law No .10 was not forthcoming1237 . The

adjudication and prosecution of individuals implicated with

war crimes remained within the jurisdiction of the military

government. Military courts were established for this

purpose1238 . The Ministers of Justice in the Landerra t Legal

Committee drafted laws dealing with crimes and inj ustices

committed in the National Socialist regime. These included

the "Law for the Punishment of National Socialist Crimes" of

29 May 1946 1239 , and two other laws that dealt specifically

with the redress of National Socialist injustice in the

1236 RG 260 OMGUS, 17/210-3/3, Wiesbaden. APO 655. Subject:
"Reports of Important Trials", 5 November 1947.

1237 Loewenstein,
Justice", p.437.

"Reconstruction of the Administration

1238 "Ordinance No . 7 : Organi zat ion and
Military Tribunals" (18 October 1946),
Gazette Issue B December 1946, pp.lO-lS.

Powers of Certain
Mili tary Government

1239 "Gesetz zur Ahndung nationalsozialistischer Straftaten
vom 29. Mai 1946", Gesetz- und Verordnungsblatt für GroB­
Hessen (1946), p.136.
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administration of criminal justiceI240 . The first law, the

"Law for the Redress of National Socialist Injustice in the

Administration of Cri~inal Justice" of 29 May 1946 that went

into force on 15 June 1946, expressed that acts of political

resistance against National Socialism and Militarism were

not punishable. The provisions of this law called for the

annulment of sentences passed according to National

Socialist legislation, and justified previous acts of

resistance against the National Socialist regime or the

prosecut ion of total war1241 . The courts were empowered wi th

adjudicating cases that arose from crimes committed during

the National Socialist regime involving political, racial or

religious persecution that were not brought before a court

prior to the occupation, and were considered criminal acts

under German law prier to the enactment of National

Socialist legislation that sanctioned actions that

contradicted the principles of j ustice l242 . The authori ty of

this law was limited to the prosecution of actions that were

sanctioned by National Socialist laws, enactments, and

ordinances that were abolished under occupation law. The

enactment of this law removed the obstacle of the legal

justification of applying the law retroactivelyI2~.

1240 "Gesetz zur Wiedergutmachung nationalsozialistischen
Unrechts in der Strafrechtspflege vom 29. Mai 1946", Gesetz­
und Verordnungsblatt für das Land GroE-Hessen (1946) pp.136­
137; "Zweites Gesetz zur Wiedergutmachung
nationalsozialistischen Unrechts in der Strafrechtspflege
vom 13. November 1946", Gesetz- und Verordnungsblatt für das
Land GroS-Hessen (1946), p.223.

1241 Neidhard, "Die Rechtspflege in der Gesetzgebung der
amerikanischen Zone", p.119.

1242 Ibid.

(
1243 Broszat, Il Siegerj ustiz
'Selbstreinigung''', p.496.
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The second law, the "Law for the Compensation of

National Socialist Injustice in the Administration of

Criminal Justice", went into force simultaneously and

translated the terms of Proclamation No. 3 into practice,

overruling of judgments made by courts passing convictions

according to National Socialist ideology, requiring

sentences on persons convicted on political, racial or

religious grounds to be quashedI244 • This law thus re­

established the principle of equality of aIl before the

law1245 • The "Second Law on the Compensation of National

Socialist Injustice ll of 13 November 1946 extended the

provisions of the original law of 29 May 1946. Sentences

pronounced by a Sondergericht between 31 January 1933 and 8

May 1945 that were not yet served, either in whole or in

part, and were considered excessive in view of the act

committed and the circumstances of the time were to be

reduced to the appropriate extent of the penalty, or the

sentence was to be suspended altogether. Such cases were to

be reviewed by the Landgericht in the district where the

Sondergericht was formerly located. Each case would be

reviewed on the basis of the evidence and the appropriate

provisions of the Code of Criminal Procedure

(StrafprozeBordnung). Decisions on these cases could be

appealed to the Oberlandesgericht if the reduction of a

sentence was refusedI246 •

1244 Loewenstein, "Reconstruction of the Administration of
Justice", p.437.

1245 Il Gemeinsame Gesetzgebung der 3 Lânder" , Süddeutsche
Juristenzeitung (1946), p.10l.

1246 "Zweites Gesetz zur Wiedergutmachung
nationalsozialistischen Unrechts in der Strafrechtspflege
yom 13. November 1946", Gesetz- und Verordnungsblatt für das
Land GroE-Hessen (1946), p.223.
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Supplementary provisions were later added to these two

laws on 16 August 1947. Regarding the "Law on the Punishment

of National Socialist Crimes", court proceedings could be

resumed after a final verdict was pronounced in cases in

which the defendant was judged unjustly. These cases would

be re-opened if the defendant was acquitted on grounds that

were offensive to the equality of race, religion or

political beliefs, or received a disproportionately lenient

sentence during the National Socialist regime, or when a

crime constituted the subject of the investigation.

Proceedings in such cases could be re-opened until 31

December 19481247 • The application of these provisions was to

follow those stated in the law. Regarding the "Law for the

Compensation of National Socialist Injustice in the

Administration of Criminal Justice" , those who were

convicted of crimes violating criminal Iaw that was in force

at the time of the offence, as weIl as the political actions

that were considered criminal at the time, remained subject

to the sentence until the case was re-opened1248 •

The German courts began a programme in the summer of

1946 for prosecuting cases of crirninal actions committed

between 1933 and 1945, instituting proceedings for political

crimes or crimes against humanity involving actions that

constituted offences under German criminal law. Such cases

included trying individuals who had taken part in synagogue

1247 Il Erganzungsgesetz vorn 16. August 1947 zum Gesetz zur
Ahndung nationalsozialistischer Straftaten vorn 15. Juni
1946" , Gesetz- und Verordnungsblatt für das Land Hessen
(1947), p.64.

(

1248 "Erganzungsgesetz vom 16. August 1947 zum 1. Gesetz
Wiedergutmachung nationalsozialistischen Unrechts in
Strafrechtspflege vorn 15. Juni 1946" , Gesetz­
Verordnungsblatt für das Land Hessen (1947), p. 64.

345

zur
der
und



(

(

(

burnings and anti-Jewish riots shortly before the war1249 •

The first such cases were authorised by the military

goverrunent in Hesse in August 1946, which involved the

burning of the synagogue in Wiesbaden-Schierstein, the

desecration and destruction of the synagogue in Nachheim,

and the wrecking of Jewish homes and shops in that locality

in November 19381250 • By November 1946, the Darmstadt

Landgericht had dealt with approximately ten such cases of

atrocities committed against Gerrnans in 1938, while

approximately twenty other similar cases were pending in

GieBen and fifteen others in Wiesbaden1251 •

The most notable of such cases of political

significance in Hesse was the trial of twenty-five

physicians, nurses and administrative staffs of the Hadamar,

Eichberg and Kalmenhof insane asylums, where about 20 000

Germans had been killed1252 as part of the National Socialist

euthanasia programme. Two of the physicians were sentenced

to death, and nine other defendants were sentenced to prison

for periods ranging between two and a half years to eight

years for the head nurse. The remaining fourteen, mostly

clerks in the administrative department, were acquitted1253 .

The Frankfurt-am-Main Landgericht justified the sentencing

1249 Monthly Report of the Military Governor, u.s. Zone, 31
October 1946, No.17.

1250 RG 260, 8/188-2/5, Wiesbaden. APO 633. Subject: "Weekly
Sununary Report for Legal Division from 18 August to 24
August 1946", 23 August 1946.

1251 Z45 F 17/56-3/7 RG 260/0MGUS, Koblenz. AJ 015.2 18
November 1946, Subject: IIReport on Inspection of German
Courts in Greater Hesse from 28 October to 4 November 1946".

1252 Freeman, Hesse: A New German State, p .135.

1253 Monthly Report of the Military Governor, u.s. Zone, 30
April 1947, No.22.
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of the accused by arguing that the euthanasia order was not

legally binding since the order was neither enacted as a

law, nor signed by an appropriate governmental minister.

Thus, the order did not have the force of law1254 , and

therefore the accused were not forced to comply with the

order.

The postwar judicial organisation adjudicated past

offences to the extent that the law made it possible to do

so. It was not considered justifiable to administer justice

retroactively, while sorne actions that were illegal when

they were committed were prosecuted. This mainly applied to

what could be considered major cases. The justification for

prosecuting individuals in the euthanasia trials was based

on the principle that they were not following the direct

orders of the state, and were therefore made responsible for

their actions. The euthanasia orders did not have the status

of law, since they were neither promulgated as law, nor

passed as state legislation. This removed any possible

defence that they merely functionaries Il following orders Il ,

just as those who had taken part in organised violence, such

as the anti-Jewish attacks. Whereas sentences passed under

the National Socialist administration of justice were

nullified, those who administered such justice were not

prosecuted. There were no special measures taken against the

jurists who had passed such sentences, since they were not

considered to have been individually responsible for these

injustices.

The effective prosecution of individual injustices was

undermined by the denazification procedure that failed to

differentiate separate actions committed by individuals from

individual responsibility for the pasto Failing to implement

the original denazification programme did not solve the

(
1254 Broszat, "Siegerjustiz
'Selbstreinigung'", p.SOO.
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problem of prosecuting individuals who were implicated with

the National So~ialist regime. Only the method of applying

the denazification programme applying across a wide range of

anonymous individuals was liquidated.

The criminal prosecution for judicial iIIegality in

postwar Germany began with the Nuremberg Tribunal

proceedings against the seventeen leading jurists of the

National Socialist regime began on 17 February 19471255 •

There remained the question of dealing with aIl other

jurists who had taken part in the National Socialist

administration of justice. It has been claimed that between

two-thirds and three-quarters of the 15 000 judges and

prosecutors who held office in the Federal Republic of

Germany in 1950 were former National Socialists, and that

sorne of them were likely to have taken part in judicial

crimes1256 . It has also been maintained that no member of the

People's Court (Volksgerichtshof) or a Special Court

(Sondergericht) or of the ordinary courts was called to

account for adminis tering Il terror jus tice", or for their

participation in judicial criminality under the National

Socialist regime, either in the western occupation zones or
in the Federal Republic of Germany1257.

An example of such a case in Hesse was that of two

former Sondergericht judges who had sentenced Werner

1255 Bernhard Diestelkamp, llDie Justiz nach 1945 und ihr
Umgang mit der eigenen Vergangenheit ll , Justizalltag im
Dritten Reich, eds. Bernhard Diestelkamp and Michael
Stolleis (Frankfurt-am-Main: Fischer Taschenbuch Verlag,
1988), p.134.

1256 Theo Sommer, llThe Nazis in the Judiciary", The Politics
of Western Germany (New York: Frederick A. Prager, 1963) ed.
Walter Stahl, pp.241-242.

1257 Diestelkamp, "Die Justiz in den Westzonen l1
, p.26;

Diestelkamp, "Die Justiz nach 1945 und ihr Umgang mit der
eigenen Vergangenheit", pp.133, 145.
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Hôllander to death at the Kassel Sondergericht on 20 April

1943 1258 on the accusation of being a "dangerous habituaI

criminal" for having repeatedly broken the Nuremberg Law on

the protection of "Aryan blcod" , having committed four cases

of Rassenschande (sexual relations with a non-Aryan) 1259. The

two judges were tried by a jury court at the Kassel

Landgericht that pronounced its judgment on 28 June 1950.

The court ruled that the accused were being prosecuted for a

perversion of the course of justice by having pronounced the

death sentence for the alleged crimes committed according to

the standard of National Socialist justice. However,

al though the accused were recognised to be Il convinced and

even fanatical National Socialists ll who had bath been

members of the NSDAP since 19331260 , they applied the law in

practice at the time, which was not a perversion of the

course of justice when the courts were obliged te apply

National Socialist legislation1261 • The court therefore ruled

that the accused were ta be acquitted since they had not

broken the law according to the judicial basis of the

case1262 • In other words, the accused could net be prosecuted

under the existing extent of the law. The court merely

acknowledged that the accused were morally guilty for

sentencing Hëllander to death1263 , since the death sentence

1258 Erns t Noam and Wol f -Arno
Gericht, 1933-1945: Dokumente
(Wiesbaden: Kommission für die
Hessen, 1975), pp.168-173.

1259 Moritz, Noam, NS-Verbrechen vor Gericht: 1945-1955,
pp.309-310.

1260 Ibid., p.315.

1261 Ibid. , p. 310.

1262 Ibid. , p.315.

( 1263 Ibid. , p.316.
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was excessively severe in view of the facts of the case1264 ,

ruling that the accused should not have been judged a

"dangerous habituaI criminal" and therefore the death

sentence they had passed was an error1265 • The public

prosecutor appealed this decision, which was brought before

the Oberlandesgericht in Frankfurt-am-Main where the

decision of the Kassel Landgericht jury court was quashed on

7 February 1951. The Oberlandesgericht ruled that the

Landgericht had not considered prosecuting the accused for

the charge of perversion of the course of justice on the

basis of deliberately unobjective application of formaI

Iaw1266 • Since the Kassel Landgericht was said to have

rnisjudged the definition of the perversion of the course of

justice, the Oberlandesgericht returned the case for a new

trial at the Kassel Landgericht jury court after 1 October

19511267 • The Kassel Landgericht pronounced its judgment on

28 March 1952, acquitting the two judges after maintaining

its original decision and explaining that the court had made

an error in the explanation of the facts of the case rather

than in the conduct of the deliberations. The court ruled

that the accused judges acted inhurnanely in passing the

death sentence in this case. Although the accused could be

considered "convinced" National Socialists, they believed

1264 The penalty for extra-marital relations between Jews and
German nationals or individuals of "related blood" was
imprisonment in a jail (Gefangnis) or a prison for capital
offenders (Zuchthaus). Art. 5 (2), "Gesetz zum Schutz des
deutschen Blutes und der deutschen Ehre. Vorn 15. Septernber
1935", Reichsgesetzblatt l 1935, p.1147.

1265 Mortiz, Noam, NS-Verbrechen vor Gericht: 1945-1955,
pp.311-312.

1266 Ibid., pp. 316-317.

1267 Ibid., p.318.
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that they applied the existing law according to legal

positivism. This convinced them that their decision

corresponded to the Iaw in spite of its implications. Hence,

the court maintained that the accused did not wilfully

[emphasis added] commit a perversion of the course of

justice. Prosecuting this case as a crime against humanity,

through the application of Control Council Law No .10, was

also outside the jurisdiction of the court1268 . The court

thus ruled that the accused did not act illegally when they

passed judgments aceording to the existing law that was

valid at the time, and were acquitted since there lacked the

evidence that would absolutely establish that they had

wilfully aeted illegally1269.

Gustav Radbrueh, a former Social Democratie Minister of

Justice in the Weimar Republie, wrote that an instance of a

perversion of justice was to be considered a criminal

offence if the judge had consciously performed the aet with

"direct intent Il, but National Socialist justice had the

status of the law and was thus given a cover of legality1270.

Radbruch argued that the tradition of legal positivism in

the German administration of justice effectively made the

German judiciary defenceless against laws containing

arbitrary and criminal content, regardless of the intrinsic

value of justice1271 , and whether they intended to uphold the

interests of the National Socialist regime. Legal positivism

dictated that what was legal was autornatically considered

1268 Ibid., pp.321-324.

1269 Ibid., pp. 326-327; Diestelkamp, 1I0ie Justiz nach 1945
und ihr Umgang mit der eigenen Vergangenheit", p.137.

1270 Müller, Hitler's Justice, p.276.

1271 Gustav Radbruch, "Gesetzliches Unrecht und
übergesetzliches Recht", StJ.ddeutscne Juristenzei tung (1946),
p.107.
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the legitimate embodiment of justice, without applying the

ethical question of what was just1272 • Judges who had applied

National Socialist law to the disadvantage of individuals

who acted against the regime were not called to account for

their specifie actions in having disregarded the principle

of justice in applying the law, and that a "special criminal

law" for bringing the judges of the National Socialist

period to justice was not promulgated remained na black mark

in the history of postwar justice. 111273 It may be inferred

that a law for the prosecution of perversions of justice

during the National Socialist regime, which would have in

effect extended the denazification to its original spirit,

was not enacted since it would have probably compromised

vast numbers of an entire generation of jurists who were

reinstated into the denazified postwar administration of

justice. The reason why jurists were not convicted for

administering National Socialist justice in the German

courts in West Gerrnany was a result of the pattern of legal

argumentation on the theoretical legality of administering

justice in the National Socialist regime. These judges

administered justice according ta the basis of the law at

the tirne. Theoretically, it could be argued that the

independence of the judiciary in the National Socialist

regime was endangered, but was never formally abolished,

even though the Reichstag resolution of 26 April 1942

allowed for the possibility of unlimited interference in the

functions of the judiciary. The judges were responsible for

committing these actions since they maintained control over

the sentencing, while operating within the context of

circumstances beyond their control. Hence, the judge was

1272 Sommer, "The Nazis in the Judiciaryn, p. 247 .

1273 Dies telkamp . nDie Jus ti z in den Wes tzonen", p. 27; Ingo
Müller, Hitler's Justice, p.283; Moritz, Noam, NS-Verbrechen
vor Gericht: 1945-1955, pp.336-337.
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responsible for passing sentences according to the legal

standards of the time, in spite of the inhumane consequences

of these sentences. Judges could only he justly prosecuted

if they passed sentences that couId he considered

perversions of the administration of justice with direct

intent1274 • As a consequence, they had not violated any law,

and could not be prosecuted for what could be construed as

the violation of undefined ethical standards of natural law.

However, an accurate evaluation of how individual jurists

behaved in office would have required a thorough

investigation of their professional records that could have

revealed instances of resistance to the regime, as weIl as

instances of conforrnity. Those who were trained in and

experienced the National Socialist administration of justice

were henceforth responsible for upholding the standards of

the postwar system, whereby knowledge of the law and the

rule of law took precedence over aIl other considerations.

The question remained to what extent could these

jurists exercise a real or apparent threat to the new state?

The denazification in the US zone was applied widely and

bureaucratically for jurists as with members of other

professions, and its results were just as unsatisfactory as

in the other professions1275 • In spite of the failure of the

denazification ta achieve a thorough reform of German public

life ta secure the postwar democracy, and the shortcomings

of the denazificatian of the legal profession in Hesse and

in the US occupation zone, the former practices of the

National Socialist regime were eliminated from the

administration of justice. The terms of" the Liberation Law

1274 Diestelkamp, "Die Justiz in den Westzonen", p. 27; noie
Justiz nach 1945 und ihr Umgang mit der eigenen
Vergangenheit", pp.140-145 passim.

1275 Stolleis, "Rechtsordnung und Justizpolitik: '1945-1949" 1

p.396.
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absolved most of the legal profession from being brought to

account for their role under the National Socialist regime,

even if they were involved in cases of a political nature,

and the implementation of the Liberation Law in practice

confirmed their absolution. In spite of the shortcomings of

the denazification programme, there were safeguards within

the administration of justice ta counteract potential abuses

of judicial authority, such as the restored right to appeal

lower court decisions and the administrative supervision of

the courts exercised by the Ministry of Justice. Former

members of the NSDAP and its affiliated organisations were

reinstated in the judiciary, the Bar Association, and in aIl

other functions of the administration of justice since

permanently barring them from office was impossible. The

postwar changes in the administration of justice prevented

"politically unreliable" jurists abusing judicial office. In

the final analysis, the future generations of jurists who

had not had the experience of National Socialist antecedents

would fully consummate the democratisation of the

administration of justice1276 •

Conclusion

The US denazification programme lost its original

impetus as a political purge and became increasingly

narrower in scope, as indicated by the redrafting of

denazification policy until it was abruptly abandoned1277 •

The denazification thus admittedly failed after it became

apparent that the scope of the programme was much too broad

1276 Loewenstein, "Reconstruction of the Administration of
Justice", pp.465-466.

1277 Gimbel, A German Communi ty Under American Occupation,
p.2.
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and was thus an impossible task to fulfill 1278 • The

denazification programme entailed various problems once it

was put into practice, and the application of the

denazification in the US zone was criticised from various

sources. Neither the US military government nor the German

denazification authorities could arrive at a permanent

solution ta the problem of eliminating aIl politically

implicated personnel as was envisaged in the Potsdam

Protocol. It was not possible to permanently remove aIl such

individuals from office, and it was not possible ta change

the attitudes of individuals other than ta force a change of

the system in which jurists were forced to adapt to the new

situation. It aiso became evident that a permanent or

legitimate definition of who was an actual National

Socialist proved unworkable. An enormous arnount of time and

energy was spent on the denazification programme, but a

smooth and just application of the programme for such large

numbers in a short time nwould have required supernatural

powers of judgment and organization. "1279 US military

government officers who were engaged in the denazification

programme argued that the procedure should have begun with

concentrating on prosecuting "Major Dffenders" who sought

public office, rather than dealing with allegedly implicated

parties at aIl levels, spending a great arnount of time

clearing the "little men" from the dockets 1280 • The Minister

of Political Liberation for Hesse criticised the Law for

Liberation for the unsatisfactory results of the

1278 Joseph F. Napoli, "Denazification from an American' s
Viewpoint··, Annals of the Arnerican Academy of Poli tical and
Social Science Vol. 264 (July 1949), p.121.

1279 Gimbel, A German Communi ty under American Occupation,
p.7.

1280 Clark, "Anti-Occupation Spirit Developing in Germanyll,
p.4E.
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denazification effort. Too many people were found formally

incriminated under the law, and too many cases were to be

disposed of to uncov:er the few guilty individuals, rather

than utilising a process of instituting proceedings against

the guil ty and responsible parties. The deficiency of the

denazification law in its original form was substantiated by

the amnesties and the amendments to the denazification law

itselfl281 that were introduced to reduce the ease-Ioad. From

the viewpoint of the US military government on the other

hand, there appeared to be no other procedure available to

e~tablish an individual's political antecedents, and thereby

determine whether an individual was a former National

Socialist, except by screening the entire population on a

common basis through a bureaucratie procedure, in spite of

i ts shortcomings 1282 • The effort to completely purge German

political and social life through an excessively ambitious

and ill-considered programme was marked by good, if not

naive, intentions1283 • The Control Council at tempted to

establish uniformity in denazification proceedings in the

four occupation zones through Control Council Directive

No.38 of 16 November 1946, which extended the provisions of

the Law for Liberation ta the other occupation zones1U4 • The

1281 8/217-3/13, RG 260 OMGUS,· Wiesbaden. APO 633. Subject:
Monthly Report, 10 July 1948.

1282 Loewenstein, "Comment on Denazification", p.366.

1283 Bower, The Pledge Betrayed: America and Britain and the
Denazification of Postwar Gerrnany, pp.155-156.

1284 501/831, Wiesbaden. Office of Military Government for
Greater Hesse (Denazification) APO 633. Betr.: "Ausfuerung
d. Kontrollratgesetzes No.38", 23 November 1946.

It has been argued that Control Council Directives Nos:
24 and 38 were pramulgated largely as a result of American
pressure, and any serious effort ta implement these
directives in full was only made in the U.S. zone. Zink,
United States in Germany: 1944-1955, p.166.
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Law for Liberation was considered an implementation of

Directive No. 38 in the Lander of the US zone l285 • In

practice, the policy of the Soviet, British and

French military governments was to follow the principle

of expediency1286. The US military government authorities

1285 501/37, Wiesbaden. Office of Military Government for
Germany (US), Office of Military Governor, APO 742. AG 010
(CO). Subject: IIImplementation of Control Council Directive
No.38 in the U.S. Zone", 19 October 1946.

1286 Loewenstein, "Political Reconstruction in Germanyll ,
p.34.

At the end of October 1945, the British occupation
authorities led that way in reinstating former National
Socialists into judicial office under the so-called piggy­
back policy, allowing a jurist formally charged with having
been a former member of the NSDAP, along with every jurist
who was not charged with a guilty political record under the
denazification procedure. This restriction was lifted in
June 1946, allowing for any jurist to be considered for
j udicial appointment after having been through the
denazification. Wenzlau, Der Wiederaufbau der Justiz,
pp.103, 130.

The practice in the Soviet zone was to rapidly train
people's judges and people's prosecutors, without
consideration for the quality of education. These new
jurists were to be adapted to the planned reorganisation of
the administration of justice, in which the traditional
professionalised handling of the law was considered
unnecessary, or even a nuisance. The elimination of the
legal and economic arder was not intended in the western
occupation zones, and therefore such a radical programme for
training a new generation of jurists was inadmissible.
Diestelkamp, "Die Justiz in den Westzonen ll

, p. 22; Georg­
August Zinn, "Administration of Justice in Germanyll, p.39;
Hilde Benj amin et al., Zur Geschichte der Rechtspflege in
der DDR: 1945-1949 (Berlin: Staatsverlag der Deutschen
Demokratischen Republik, 1976), pp.90-96 passim.

See Reinhard Grohnert, Die Entnazifizierung in Baden,
1945-1949: Konkeptionen und Praxis der "Epuration" am
Beispiel eines Landes der franz6sischen Besatzungszone
(Stuttgart: W.Kohlhammer Verlag, 1991), pp.99-102 for the
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undoubtedly pursued a denazification policy that was

consistently more vigorous than that of the other occupation

powers, having had attempted to screen the entire German

population of the US zone to determine who were the National

Socialists among them. The Soviet military government either

liquidated the leading National Socialists or big

"capitalists", or recruited them to Soviet agencies. The

British military government concentrated on the criminal

elements of the National Socialist regime, and attempted to

salvage talent among the Germans to serve their purposes.

The French military government did not concentrate on

determining whether a German was a National Socialist,

provided the individual willingly accepted their policy and

programme1287 .

The denazification of mernbers of aIl professions who

would be entrusted with positions of responsibility involved

five general problems. Firstly, who was to be removed from

office? Was it possible to determine whether an individual

was a genuine National Socialist by conviction, or merely an

individual safeguarding personal interests? For example,

remaining in onels position that entailed becoming a member

of the NSDAP or of an affiliated organisation under the

prevailing circumstances. Barring aIl such individuals from

public offices according to automatic blacklisting would

mean disposing of about one-fifth of the population who had

been members of the NSDAp1288, which in practice would mean

barring eighty percent of the German judges due to their

example of the denazification of jurists in Fren~h-occupied

Baden.

1287 "Final Report on Foreign Aid", p.128.

1288 Michael Balfour and John Mair, Four Power Con trol in
Germany and Austria: 1945-1946, ed. Arnold Toynbee (London:
Oxford University Press, 1956), pp.171-172.
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political records before German courts were reopened1289 .

Secondly, if certain broad categories could be defined under

which individuals could be removed based on certain

conditions, would it be possible to put these individuals

through an accurate test to identify their guilt with

complete and accurate justification? The numbers of the

Allied personnel versed in the language and political

conditions in Germany were limited, and therefore could not

be completely relied upon to accurately identify the guilty

parties. Who would be considered suitable for handling the

denazification process if it was left to German authorities?

For example, it would be practically impossible ta employ

judges for this function since they were required to be

mernbers of the NSDAP, while anti-Nazis could not be

automatically accepted without prior screening, and the

occupation authorities could not rely on them ta provide

evidence based on hearsay129o. Thirdly, since the great

majority of individuals in senior administrative positions

had been mernbers of the NSDAP, either from conviction or as

victims of circumstances, their automatic removal would make

the postwar administration of. justice more difficult. How

would a sufficient number of suitable replacements be

found?1291 Fourthly, what would be done with the individuals

removed from office? How would justice be served by imposing

what could be considered fair penalties if they were guilty

of offences related to their association with a National

Socialist organisation? Establishing fairness in the process

involved introducing a system proportionate to the offence

1289 Harol Zink, American Military Government in Germany (New
York: MacMillan, 1947), p.125.

1290 Balfour and Mair, Four Power Control in Germany and
Austria, pp.171-172.

1291 Ibid.
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after guilt was determined. This would require considering

each case following a law and scale of penalties, followed

by establishing denazification machinery and collecting

evidence on up to eight million people1292 . Fifthly, could

the denazification prevent recurring National Socialist

sentiment of the individuals who were tried under the

process after the penalty was served? Could individuals with

important skills and abilities be able ta exert a negative

influence after the occupation? If they would have been

induced to change their way of thinking, what would

constitute proof of having acknowledged their guilt?1293 The

military government and later the German denazification

authorities attempted to address these problems through

legislation, which would undergo modifications in view of

the difficul ties encountered in the implementation of the

denazification. The Allies were generally convinced that aIl

German civil servants and judges were significantly

implicated in having perpetuated the National Socialist

Unrechtsstaat1294 • Herein lay the problems that would arise

following the expectations of a thorough denazification. The

denazification was intended to serve as a political process

in the farm of a judicial purge, in which individuals

residing in the US zone were to be prosecuted for the act of

having jained the NSDAP or its affiliated organisations,

which was declared an offence during the occupation,

regardless of their conduct while they were members. After

the collapse of the National Socialist regime, each

individual was considered a National Socialist on the basis

of having belonged to the NSDAP or one of its numerous

1292 Ibid.

1293 Ibid.

c
1294 Diestelkamp, "Kontinuitat
Rechtsordnung", p.93.
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organisations, regardless of their convictions and

actions 1295 • AlI former members were to be subj ect to

screening by the US military government, and then to trial

by the quasi-judicial German denazification courts that were

to administer a retroactive law against alleged offenders

among the entire adult population of the US zone. In

retrospect, it became apparent that the standards set at the

beginning of the occupation went beyond the limits of the

attainable. It has been argued that the denazification

programme could have been more successful if less had been

attempted1296 , i. e. if the implementation of the progranune

was focused on the most conspicuous cases, rather than

virtually the entire adult population.

Membership in the NSDAP or one of its affiliated

organisations was not necessarily motivated by the

acceptance of its tenets, and was otherwise pressured upon

the legal profession by various laws and regulations enacted

by the National Socialist regime. Jurists in the National

Socialist regime either accepted National Socialism out of

conviction, or they were compelled to conform and pretended

to pledge allegiance to the regime to maintain their

positions. The latter became MuEnazis who were not

necessarily National Socialists since they were coerced to

join the NSDAP or one of its affiliated organisations, and

demonstrated loyalty to the National Socialist regime out of

circumstance rather than conviction. Many individuals,

whatever their occupation, joined the NSDAP out of fear or

averting suspicion of being disloyal to the regime, and to

maintain their means of livelihood, although they were

1295 Knappstein, "Die versaumte Revolution: Wird das
Experiment der 'Denazifizierung gelingen?ll, p.668.

1296 Earl F. Ziemke, The U.S. Anny in the Occupation of
Germany, pp.445-446.
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politically indifferent1297 • As a result of such pressures,

the vast majority of the judiciary joined the NSDAP or

demonstrated apparent allegiance ta the regime by paying

dues to National Socialist organisations. Apart from sheer

opportunism, demonstrating allegiance to the National

Socialist regime in this manner as concrete outward evidence

of political conformity could thus be considered a forro of

"insurance policy against dismissal", and maintaining the

possibility of continued promotion within the civil service.

This was especially important for older members of the

profession who needed to support families or whose tenures

were at stake, while younger members entering the profession

had virtually no chance of being promoted unless they held

the requisi te rnembership 1298. In one example of poli tical

pressure, the Berlin Gauleitung (district office) of the

NSDAP ordered that aIl law graduates were required to join

the NSDAP or one of its affiliated organisations. One such

individual therefore responded to this order by joining the

Rei ter-SA in October 1933 since this formation emphasised

sport rather than the "poli tical l' element1299 • In addi tion ta

those who joined the NSDAP or an affiliated organisation out

of conviction or opportunisrn, members of the legal

profession were intimidated to join in view of the

circumstances.

The question of readmitting former members of the NSDAP

into judicial office was undermined by the force of

circurnstance the reconstruction of justice faced the

critical problem of achieving operational efficiency with a

1297 Strater, "Denazification", pp.45, 50.

1298 Loewenstein, "Reconstruction of the Administration of
Justice", pp.443-444; Str~ter, "Denazification", p.SO.

1299 462/1308, Wiesbaden. Subject: Admission te the Bar, 12
Nevember 1945.
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limited number of personnel. Hence, the denazification

programme ~as only put into effect at the beginning of the

occupation, until th~ personnel shortage problem became the

most critical underlying problem of the denazification.

Although aIl of the jurists who were reinstated after 1945

had not necessarily taken part in the lawlessness of the

National Socialist regime, there were the exceptions who

managed to evade the denazification procedure l300 . As a

result of fulfilling denazification policy being outweighed

by expediency within the circumstances, up to ninety percent

ot the judges and prosecuting attorneys who were in office

before 1945 were reinstated into judicial office in western

Germany by 1947-481301 . It became apparent by the time the

. denazification programme was ended that the programme had

failed to achieve the goal of staging the intended cleansing

of aIl National Socialist influences from public life.

Approximately thirty-five percent of the acting legal

personnel in Hesse who were judged to be "nominal" National

Socialists were classified by the denazification tribunals

by April 1947 as either "Person Exonerated" or

"Follower"1302. Toward the end of the occupation, seventy

percent of the reinstated judges and lawyers in Hesse were
former members of the NSDAp1303. The denazification division

of the military government in Hesse found that 10 percent of

the politische Beamte, 47.5 percent of the hohere Dienst,

derinWandelund1300 Diestelkamp, UKontinuitât
Rechtsordnung ll

, p.95.

1301 Diestelkamp, "Die Justiz nach 1945 und ihr Umgang mit
der eigenen Vergangenheit", p.145.

(

1302 Loewenstein, "Reconstruction of the Administration of
Justice", p.452.

1303 501/1592, Wiesbaden. "Das Ende der Denazifizierung"
(n. d.) .
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50.6 percent of the gehobene Dienst (professional and

executive levels of the civil service), and 33.7 percent of

the mittlere Dienst were incriminated under the Law for

Liberation. The number of individuals occupying high

positions in the Ministry of Justice who were formerly

incriminated by the law was particularly large. Most judges

were to sorne extent incriminated under the Law for

Liberation1304 • Thirty-four percent of the civil servants in

Hesse were dismissed as a result of political implication,

and aIl but up to two percent of them were reinstated by

July 1949. The results for the reinstatement of formerly

politically implicated civil servants were similar in Baden­

Württemberg and Bavaria130S •

The standard of incrimination under the Law for

Liberation did not accurately reveal whether an individual

jurist was hostile to the standards of the postwar

administration of justice. Uncovering the individual

political and professional records of German jurists who had

served under the National Socialist regime that displayed

cases of dubious actions would take place years after the

end of the military occupation1306 • The process of screening

judges according to the records of the Sondergerichte only

began in West Germany when these records that had been

hitherto inaccessible to the West German goverrunent were

made available by the East German government in the

nineteen-fifties1307 • Individuals who had served with the

Volksgerichtshof remained in judicial office after the

1304 8/217-3/13, RG 260, OMGUS, Wiesbaden. APO 633. Subject:
Monthly Division Report, 10 May 1948.

1305 Niethammer, Entnazifizierung in Bayern, pp. 531-532.

1306 Sommer, "The Nazis in the Judiciary", pp. 240-241.

1307 Ibid., pp. 244-245; Diestelkamp, "Die Justiz nach 1945
und ihr Umgang mit der eigenen Vergangenheit", pp.137-138.
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denazification programme had been concluded. The Federal

Ministry of the Interior sent the government of Hesse a list

of the names of the former judges and prosecutors of the

Volksgerichtshof on 28 January 1957. The Minister of the

Interior intended to verify the extent to which the activity

of these judges and prosecutors had breached the

contemporary principles of justice, and whether formaI

disciplinary proceedings would be required under Art. 9 of

Art. 131 of the Basic Law if such individuals had been

reinstated without having disclosed the information about

their former service in the Volksgerichtsho~308. These cases

undermined the letter and spirit of the denazification.

In the case of the US zone, the hastily implemented

denazification followed the principle of collective

presumptive guilt. Individuals were to be called to account

for allegedly participating in crimes committed by the

National Socialist organisations of which they were members,

regardless of their functions within the organisation,

rather than being called to account and prosecuted for

individual actions1309 • The theory of presumptive guilt

encompassed those jurists who followed the line of least

resistance against the regime by joining the NSDAP or an

affiliated organisation, as weIl as those who had promoted

their own interests by actively and intentionally abetting

the National Socialist regime. The denazification programme

opened the way to errors in judgment since it did not

provide for the thorough examination of the professional

1308 501/4886. Wi/Tr., 1I/1 - Az: 25a02. "Betr.: "Richter und
Staatsanwalte des früheren Volksgerichtshofs und der
dortigen Reichsanwaltschaft", 22 February 1957; 113 - 23 330
-3609/57. "Richter und Staatsanwt:ilte des früheren
volksgerichtshofs und der dortigen Reichsanwaltschaft", 28
Januar 1957.

1309 Gimbel, A German Community under American Occupation,
p.209.
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record of every jurist who had served under the regime, in

addition to political records. The question that was posed

to jurists by the denazification authorities was whether

they had been members of the NSDAP, rather than posing the

more relevant question of whether they had administered

National Socialist justice, and thereby evaluating their

professional, rather than political record, and thus bring

them to account for their actions accordingly. The

denazification of the legal profession, and in fact the

broad-sweeping denazification process, was therefore a

dismal failure in this respect since "it barely scratched
the surface. Il 1310

As a consequence, the effectiveness of judicial

institutions took precedence over the political views of

individual judicial personnel. The reinstatement of

dismissed former members of National Socialist organisations

was characterised as Il renazification", but this was false

since they became apolitical followers of the new system,

and they did not compose a movement of neo-fascist political

activity13l1. This conclusion also applies to the postwar

judiciary. The jurists who served in postwar Germany could

not necessarily aIl have been instilled with the National

Socialist world view. Many of them had received their

judicial training before 1933, while a number of the others

who began their period of study after 1933 were decimated

during the Second World War. Moreover, there was no

manifestation of any forro of block mentality among this

total number. It is therefore to be deduced that the postwar

judiciary did not possess a uniform National Socialist

1310 Sonuner, "Nazis in the Judiciary", p. 244.

1311 Vollnhals, Entnazifizierung: Politische Sauberung und
Rehabilitierung in den vier Besatzungszonen, p.63.
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character1312 • The role and responsibility of the judiciary

thus remained for the individual jurists to fulfil within

the postwar administration of justice.

Implementing the reform of the German administration of

justice required its function according to the principles of

the Rechtsstaat. The function of the Rechtsstaat was

supported by the established German court jurisdictions in

the separate stages of appeals, which could lead to

pronouncing judgrnents at the highest courts that were

provided for by the constitutions1313 at the Land and at the

national level. It was also unlikely that the political

opinions of reinstated jurists could jeopardise the function

of the Rechtsstaat. Unlike the experience of the Weimar

Republic in which emotions opposing the democratic state

were evident in the administration of justice, the

transition to democracy in postwar Germany was much more

successful. Since there was no alternative after the

collapse of the National Socialist regime, judges in the

Federal Republic of Germany rapidly accepted the new state

and its constitution1314 • The institutions of the

administration of justice that would be operated by jurists,

politically implicated or not, had been successfully

denazified in the sense that former National Socialist

practices had been eliminated.

1312 Diestelkamp, Il Kontinuitat und Wandel in der
Rechtsordnung", pp. 94-95 i "Die Justiz nach 1945 und ihr
Umgang mit der eigenen Vergangenheit ll

, pp.145-148.

1313 "Das Besatzungsregime auf dem Gebiet der Rechtspflege",
pp.45-46.

1314 Rudolf Wassermann, "Richteramt und politisches System" t

Revue d'Allemagne Vol. 5 (1973), p.904.
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Conclusion

The administration of justice was a major bulwark of

the National Socialist regime. Its reconstruction after the

end of the Second World War was therefore an integral part

of the reconstruction of postwar Germany. The Allied

policies regarding the reconstruction of the administration

of justice in postwar Germany were governed by the

principles of the rule of law, while maintaining the

interests of the occupation powers. The postwar creation of

Land Hesse in the US zone, and the restoration of an

independent administration of justice in this Land took

place on the basis of these objectives. The administration

of justice was set upon the new foundations of a

constitutional state at the Land level, which were developed

under the supervision of the US military government during

the political reconstruction of postwar Germany. The

administration of justice in Hesse became fully functional

when an independent German administration of justice was

established upon the creation of the Federal Republic of

Germany, and the political transition from the National

Socialist regime to democracy was completed.

The political development of postwar Germany was

influenced by two factors during the occupation: l) there

was no coherent German administration above the Land level;

2} the zonal division of Germany and the failure of the four

occupation powers to introduce a uniform terri torial

reorganisation of the Lander. As a result, the boundaries of

the Lander were redrawn within the western zones, and later

served as elements of a system of federal government in West

Germany1315. The decentralisation of German political

administration was reinforced in the US zone, where three

1315 Friedmann, The Al1ied Mili tary Government of Germany,
p. 68.
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separate Land governments were established in Bavaria,

Württemberg-Baden, and Hesse.

The Allied Control Council for Germany and the US

military government in the US zone maintained a predominant

authority for the duration of the military' occupation. The

functions of government and the administration of justice in

Germany at the beginning of the military occupation were

assumed by military governments in the four occupation zones

after the centralised National Socialist regime had

collapsed. The Control Council was established as a military

government for Germany as a whole, while the zonal military

governments were established in the four occupation zones,

acting indepeZldently of this central authori ty in Germany.

Each of the occupation powers carried out the various tasks

of the postwar reconstruction in its respective occupation

zone while it was to maintain the principles for the

reconstruction of Germany that were set forth in the Potsdam

Protocol, and implement the decisions of the Control Council

in matters affecting Germany as a whole.

Justice in postwar Germany was to be administered in

accordance with Allied objectives for the restoration of the

rule of law. The restoration of the postwar German

administration of justice began with a complete standstill

of justice, and was subsequently reconstructed sepa:rately in

the four occupation zones. The reconstruction entailed

eliminating National Socialist enactments from the body of

German law, restoring the structure and functions of the

administration of justice in each occupation zone, and

preventing the recurrence of National Socialist practices by

the reconstituted German judicial organisations.

The German administration of justice in the US zone was

decentralised among the Lander of the US zone, and

functioned at two separate levels of jurisdiction. The US

military government exercised its judicial authority through

US military government courts that maintained the interests

of the occupation powers, reserving categories of cases for
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adjudication by these courts that were excluded from the

jurisdiction of the German courts when they were re-opened

by the US military government. The re-opened German courts

adjudicated under German law, subject to Control Council and

US military government legislation governing the functions

of the German administration of justice.

The first Amtsgerichte and Landgerichte in what became

Land Greater Hesse began to operate in the summer and autumn

of 1945, adjudicating cases involving Gerrnans that lay

outside the interests of the US military government. The

opening of these courts laid the foundations of the German

administration of justice in what later became Land Hesse,

prior to the establishment of this Land and its government.

The Land governments in the US zone operated as the highest

level of German administration, cooperating with the US

military government in the various tasks of the postwar

reconstruction. The US military government conferred the

responsibility for the reconstruction of the permanent Land

judicial organisation to the Land government in Hesse

through the "Plan for the Administration of Justice in the

US Zone" of 4 October 1945. This Plan defined the

composition and functions of the administration of justice

in Hesse under the authority of the Land Minister of

Justice, who served as the leading administrator of the Land

administration of justice in the Land government. The

provisions of the Plan guided the reorganisation of the

judicial organisation in Hesse until the construction of the

ordinary courts was completed when the Oberlandesgericht was

opened on 23 May 1946.

The courts of the other branches of the Land

administration of justice and their affiliated appeal courts

that were not specifically addressed in the Plan were re­

established separately. Administrative courts were re­

established in Hesse to defend the constitutional rights of

the individual by hearing cases involving disputes between

individuals and public authorities. In addition to composing
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a safeguard against potential arbitrary abuse of power by

the state, these courts were made more effective than before

by extending their former jurisdiction to afford greater

protection to the individual. Cases of labour disputes were

initially heard by courts in the ordinary judicial

organisation until an independent labour court organisation

was established in Hesse. While the administrative courts

defended the interests of aIl individuals before the state,

the labour courts ensured the impartial administration of

justice in the workplace.

The re-opened German courts in Hesse applied the law as

it was reformed after the collapse of the National Socialist

regime. Control Council and US mili tary government

legislation expressly forbade the application of National

Socialist principles in the administration of justice from

the beginning of the occupation. German law was reformed

through Control Council, the US military government, and

Land government legislation that abolished National

Socialist enactments or amendments to German law, and

ensured that the former abuses in the administration of

justice were not perpetuated. The appeal courts exercising

appellate jurisdiction over the ordinary courts,

administrative and labour courts ensured that potential

misuses or abuses in the administration of justice were

rectified. The institution of jury courts in Hesse served as

further safeguards against potential abuses of authority in

the administration justice. The principles of the rule of

law in the administration of justice and safeguards against

abuses of authority by the state and the judiciary were

entrenched in the Land constitution, which were upheld by

the Land Supreme Constitutional Court that was responsible

for upholding its provisions. The institutions of the

administration of justice in Hesse were thus reconstructed,

but the complete restoration of their functions was

precluded by the predominance of occupation law. The

ultimate authority for maintaining the rule of law rested
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with the US military government that retained supreme

authority, and the corresponding power to supervise and

potentially intervene in the functions of the German courts

to ensure their compliance with occupation policies for the

postwar administration of justice.

The German courts functioned independently to the

extent that their responsibilities were established under

German law, which were limited by occupation law that

represented the interests of the us military government.

Greater responsibility was conferred by the US military

government upon the Land judicial organisation in order to

allow for a greater exercise of its functions, and to

alleviate the burden of cases that were heard by the us
military government courts. Occupation law was therefore

amended to aIIow the German courts to adjudicate in a

greater number of categories of cases that had initially lay

within the jurisdiction of the US military government

courts. The expediency of extending the responsibilities of

the German courts correspondingly led toward restoring the

jurisdiction of the German courts that was defined by German

law, until occupation law in the German administration of

justice was no longer prevalent at the end of the military

occupation.

Occupation Iaw superseded the authority of German Iaw

by lirniting the jurisdiction of the German courts, and

allowing for extraterritorial intervention in the German

administration of justice in the event that the German

courts rnisused or abused their authority. These controls

over the German administration of justice were iifted when

the supreme judicial authority exercised by the US military

government was rernoved, and transferred to the German

authorities. It was no longer in the interest of the

occupation powers to exercise control over the German

administration of justice when the occupation objectives

were fulfilled, and the western Allies conferred full-
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fledged state authority to the Federal Republic of Germany

under the provisions of the Occupation Statute.

The restrictions on the responsibilities and

independence of the German courts that were imposed under

occupation law were subsequently lifted. Judicial

independence was fully restored as the German judiciary was

enabled to administer justice according to German law

without any outside interference or control, either from the

German government or the US military government. The

abolition of National Socialist practices in the

administration of justice restored the role of the judiciary

in upholding the law of the state that conformed to the

principles of the rule of law. Justice was administered

independently to protect the interests of society and

individuals, rather than solely serving the interests of a

state that controlled the administration of justice.

There remained the ques tian of whether the j udic iary,

which cornposed an integral part of the apparatus of the

National Socialist regime, wauld accept the postwar

administration of justice. As in every radically far­

reaching political change, in which there were those who

were involved in the former system, the question was who

could be considered trustworthy in the new political

order1316 . The personnel reconstruction in the US zone, or

staffing the reconstructed judicial organisation, took place

sirnultaneously with the reconstruction of the judicial

organisation. German judicial personnel in the US zone were

initially treated as a politically suspect anonymous block

of individuals. They were subjected to the wide-sweeping

denazification procedures instituted by the US rnilitary

government that affected the members of aIl professions.

Military government legislation at the beginning of the

1316 Klaus-Dietmar Henke, "Die Grenzen der politischen
Sêuberung in Deutschland nach 1945", p.127.
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occupation decreed that German jurists were to be suspended

from practice, and were to be reinstated only after the

extent of their political implication with the National

Socialist regime was determined. The fundamental dilernrna of

denazification policy was striking the balance between the

divergent objectives of the denazification and achieving

administrative efficiency. This gradually becarne apparent

when the denazification policy was attempted to be put in

practice during the occupation1317 • The initial criterion for

the denazification in the US zone was whether membership in

the NSDAP or its affiliated organisations was formaI or

superficial, active or nominal. This did not provide

adequate grounds for passing a justifiable or decisive

verdict for applicants for judicial positions in determining

their moral, political and professional integrity. The ideal

situation would have been to examine how they had operated

in the National Socialist regime, but this would have

required extensive research while judicial personnel

shortages hindered the functions of the postwar

administration of justice1318 •

1317 Jones, "Eradicating Nazism from the British Zone of
Germany: Early Policy and Practice", pp.148-149.

1318 The problem of reinstatement or removal from office of
incumbents in the administration of justice who had served
in a dictatorship was later considered during the
reconstruction of the administration of justice in the
former Lander of the German Democratie Republic following
the reunification of Germany on 3 October 1990. The initial
consideration of the problem included the option of removing
aIl jurists who had been members of the former ruling SED,
drawing a parallel with the postwar denazification. It was
decided that the criterion for reinstatement would be based
on their performance in office - whether a judge had in fact
administered justice on the basis of fairness and
impartiality in cases of a non-political nature.
Conversation with Herr Dr. Jr. Rolf Faber, Leitender
Ministerialrat at the Thüringen Justizministerium.
Hessisches Hauptstaatsarchiv, 7 April 1994.
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The initial denazification policies were dropped in

view of the fact that the denazification programme was later

considered an unrealistic enterprise. This was indicated by

the introduction of wide amnesties to reduce the scope of

the denazification programme, and ta accel~rate its

completion through modifications of the denazification

legislation in order to shift the emphasis towards the more

highly implicated individuals. Additional external factors

that led to the rapid conclusion of the denazification

programme were the Cold War and the impact of US public

opinion, and the problems associated with the serious

personnel shortages.

Restoring the functions of the German administration of

justice required securing the necessary trained and

qualified personnel for fulfilling these functions, which

conflicted with the premise that they were also to be

politically unimplicated. The ideal solution to this problem

would have been rapidly training a new generation of jurists

who would be politically acceptable, as was initially

attempted in the Soviet zone, or lowering the standards of

the denazification to allow for the reinstatement of a

greater number of jurists. The US rnilitary government and

the Land government had to reinstate former jurists on the

basis of their professional qualifications rather than

political records in arder to bring the administration of

justice to function as rapidly as possible, since the first

option was irnpractical, and sufficient numbers of suitably

qualified jurists were not available to replace aIl those

who were politically implicated.

A break from the past was made in the administration of

justice through the reconstitution of the standards for the

administration of justice in the Federal Republic of

Gerrnany, which were based on the principles of a dernocratic

constitutional state, or a Rechtsstaat. The judiciary was

responsible for adhering to these principles in the

discharge of their functions. Hence, the reconstructed
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(

judicial organisation was to take precedence over the

personnel reconstruction in the administration of justice.

This was the only way of neutralising potential abuses that

could arise from any remaining National Socialist

predilections among the postwar judiciary. The safeguards

present in the administration of justice, such as the

appellate courts, the Land consti tutional court, and the

entrenchrnent of judicial independence that was guaranteed by

both the Land and the federal constitutions, served to

compensate for the personnel shortage of jurists who were

not implicated with the National Socialist regime. A

complete break from the past would later be achieved through

a new generation of jurists who would he trained within the

postwar administration of justice in a democratic state.
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