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PREFACE

This thesis on jurisdiction over acts and occurrences on board an
aircraft deals with both civil and State aircraft. Civil aircraft as
implied in bhe Chicago Convention of 1944 and State aircraft as explicit-
ly defined in the afore-—said convention,

Criminal and civil jurisdiction are discussed separately as applied
to the various positions in which an aircraft may be sibtuated, to wits

(1) On or above the high seas or territory not subject to the so-
versignty of any State.

(2) In flight above a foreign territory.

(3) On the ground of a foreign State.
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I, INTRODUCTION

The subject of this paper has been much discussed. For even
before the Wright Brothers had successfully test-flown their aero-
plane, Fauchille in 1902, had elready drafted his "Legal Regime of
the Aerostats"™. In that paper provisions were made regarding crimes
and birth of a child in a balloon, From that time on up to the pre-
sent, the subject has been pursued intermittently by international
law associations and by well-known publicisti. Various conferences
or congresses had discussed the subject, but nothing beyond the pro-
posal stage was done., So until now no international covention on
this subject has been adopted.

This paper will desl with both civil and Stete aircreft as im-
plied and define in the Chicago Convention of 1942, respectively.
The said convention defines a State aircraft as "aircraft used in
military, customs and police serviceg". It fails to define a civil
aircraft. Obviously, aircraft that does not fall under the category
above-cited are civil airereft. This paper will not deal with air-
craf't operated by international agencies or other stateless aircraft,
as there is no international agreement yet as to the status of said
aircraft, In any discussion of the subject covered by this paper it
is both logicel and advisable to ground it on the Chicago Convention
of 1944, both in principle and terminolog;. It is now the first and
foremost public international air law convention in force, with the
greatest number of adherentg. It had superseded both the Paris Con-

6 7
vention of 1919 and Havane Convention of 1928, The Ibero-Americen
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Convention of 1926, on the other hand had never came into force. So

the only remaining public internmationel air law convention in force
is the sbove-mentioned Chicago Convention. Any digression from it
would perforce result in unwanted and unwarranted confusion.

In the course of our research work for this paper, we encountered
two main problems, to wit:

l. To determine which State or States shall have juris-
diction over act and occurences on board an aircraft,
2. To provide a rule that will grant at least one State

Jjurisdiction over acts and occurences on board an aircraft.

The first problem may be illustrated in this way:

Suppose while a French aircraft is flying over the territory of
the United States, a British passenger assaulted an Itelian passenger.
In such a case which.State should have jurisdiction over the offender?
Will it be the United States? France? United Kingdom? or Italy? Sup=-
pose further that the aircraft landed in Mexico after the commission of
the crime? Will Mexico be entitled to claim jurisdiction?

Suppose that while a French aircraft is flying over the United
States, a child is born from en Italian passenger. Is the child deemed
to be born in the United States? or in France?

The second problem is best illustrated by the Cordova casz, wherein
two rum-happy Puerto Ricans engaged in a fist fight on board an American

aircraft flying over the high seas, When the Captain of the aircraft

tried to pacify them one of the protagonists assaulted him., The offender




was tried and found guilty by a Federal Court. The said Court after
careful consideration decided to arrest judgment of conviction on

the ground theat there is no federel jurisdiction to punish those acts,.
If further stated that the aircraft is not a vessel and on the high
seas is not above the high seas., So the offender was able to go un=-
punished, Our problem therefore, is to formulate a rule that would
grant to at least one State jurisdiction over acts and occurences

on board an aircraft.

This study in brief will consist of an analysis of the national
legislation of the members of the "Family of Nations™ on the subject
of this paper. Also, an analysis of the various proposals or draft
conventions recommended by international law societies and well-known
publicists. And lastly, it will also include a study of the rules ap-
plicable to vessels and land transportation to see if they are applic~
able by analogy.

In short we will use analogy whenever it is usceful and logical;
end formulate a new rule whenever anaslogy is not possible and advisa-

ble.

II. COMPARATIVE STUDIES

The world we live in consists of three basic elements, the land,
the sea, and the air. All three elements are important to man in
their own ways, The lend is his place of abode, the place where he

obtains the things needed for his daily life, The sea is significant




- 4 -

to mankind as a modifier of oclimate, & barrier to mévement by land,
& highway of commerce end a source of #ood. And the air is the ele-
ment that makes the earth hebitable, |

The home of man is the bottom layer of the great sea of vapor
(atmosphere) which surrounds the’earth and the outside layer of land
and water forms its surface (lithosphere and hydrospheig). The ses
surface of the esarth is almost three times of its lend surfaii.

As mediums of transportation ome complements the other two, So
much go that one can safely venture that what cannot be resched by
land may be reached by sea; and whgt cannot be reached by sea may be
reached by air. All three used as mediums of transportation have
contributed substantially to the development of world commerce.

Comparative studies of the legal status of the land, the sea and
the airespace and the instrumentalities using them as mediums of trans-
portation are now in order.

1. THE IEGAL STATUS OF THE LAND, THE SEA, AND THE AIRSPACE.

The purpose of this study is to show the similarities and differ-
ences of the legal status of the land, the sea, and the airspace. All
of which are used as mediums of transportation by the automotive vehi-
cles, vessels and aircraft, respectively.

This study is essentiel, since as adverted to in the introduction
of this paper, we will use analogy whenever it is both useful and lo-
gical, So a comparative study of the land, the sea snd the airspace

would be very useful, Firstly, we will take the legal status of the

land.
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LEGAL STATUS OF THE LAND

The exclusive jurisdiction of a State over its territory has
never been questioned. Any claim to exemption from jurisdietion must
be based on either express or implied consent of the State.

The legal status of the territory of a State, is best expressed
by Chief Justice Marshall in the Schooner cati, wherein he stated:

"The jurisdiction of the netion within its own territory

is necessarily exclusive and absolute, It is susceptible of no

limitation not imposed by itself. Any restriction upon it, deriv-

ing validity from an external source, would imply a diminution of
its sovereignty to the extent of the restriction, and an invest-
ment of that sovereignty to the same extent in that powe? whicﬁ
could impose such restriction, All exceptions, therefore, to

the full and complete power of a nation within its own territo=

ries, must be traced up to the comsent of the nation itself,

They can flow from no other legilimatQISOurce. This congent

mey be either express or implied.™
LEGAL STATUS OF THE SEA

Our discussion of the legal status of the sea will be clarified,
if we classify it into the high seas, the contiguous zone and the ter-
13
ritorial sea., In the order given we will discuass each of them sepa-

rately.
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HIGH SEAS

"The term 'high seas' may be said to refer, in international
law, to those waters which are ocutside the exclusive control of any
State or group of States, end hence not regarded as belonging to the
territory of any of them., The oceana until it envelopes the shores
of a maritime State and constitutes its maritime belt, is not a part
of the domain of any territorial sovereign. Important consequences
follows On the high seas broadest rights of unmolested navigations
are asserted and enjoyed by ships of every flag in time of peace.

As the Permanent Court of International Justice declared in the
course of its judgment in the case of the S.S. 'Lotus', September 7,
1927: 'It is certainly true.that - apart from certain special class
which are defined by intermational law - vessels on the high seas
are subject to no authority except that of the State whose flag
they fi;.“

Wherever there is a salt-water sea on the globe, it is part of
the open sea (high seas), provided it is not isolated from, but co-
herent with, the general body of salt water extending over the globe,
and provided that the selt water approach to it is navigable and open
to veasgels of all natioig.

To the high seas belong, of course, all the so-called oceans -
namely, the Atlantic, Pacific, Indian, Artic end Antartic. But the
branches of the oceans, which go under special names, end further,

the branches of these branches, which again go under special neames,

belong likewise to the high seas. To mention & few of these branches
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we have the North Ssa, the English Channel, etc,

In antiquity and the first half of the Middle Ages, navigation
on the open sea was fres to everybody. According to Ulp:?Lbag,t»he 94
is open to everybody by nature, and according to Oelstjlz, the sea, like
the air, is common to all mankind, |

Claims to sovereignty over parts of the open sea or high ssas
begin, however, to be made in the sscond half of the Middle Ages. Thus
the Republic of Venice was recognized as the sovereign over the Adrimtic
S=a. Portugal claimed sovereignty over the whole of India Ocean and
of the Antartic south of Morocco, and Spain over the Pacific and the
Gulf of Mexico, both basing their claims on two Papal Bulls promul-
gated by Alexander VI in 1493, These claims were mors or less sucocess—
fully asserted for several hundred years. Thus Frederick III, Emperor
of Germany, had in 1478 to ask the permission of Venice for a trans—
portation of corn from Apulia, through the Adriatic Selg. Also Greab
Britain, in the seventeenth century, compelled foreigners to take out
an English license for fishing in the North Sea; and when in 1636 the
Dutch attempted to fish without such license, they were attacked and
compelled to pay £30,000. as the price for their indulgence. In 1850,
the Spanish Ambassador Mendoza lodged a complaint with Queen Elizabeth
against Drake for having made his famous voyage to the Pacific, Eliza-
beth answered that vessels of all nations could navigate on the Paci-

fic, =since the use of the sea and the air is common to all, and that

no title to the ocean can belong to any nation, since neither nature
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nor regard for the public use permits any possessions of the ocesan.
Queen Blizabeth's attitude was the germ out of which grew gradually
the present freedom of the open sea or high seii.

In 1609, Grotius supported the position taken by Queen Elizabeth.
He contended that the sea oannot be State property, because it cannot
really be taken into possession through occupation, and that conse-
quently the sea is by nature free from the soversignty of any State.
‘His contention was to show that the Dutch had & right of navigation
and commerce with the Indies, inspite of the Portuguese interdictions.
Grotius' treatise ushered in the so-called first Battle of Booig.
Notables among those opposing Grotius view are tho.followingz

Gentilis defended the Spanish cleim of sovereignty over the open
sea or high seas in his Advocatio Hispanica, published in 1613.

William Welwood defended the English claim to soversignty in his
Book De Dominioc Maris, published in 1613,

But doubtlessly, the greatest opponent of Grotius was Selden who
wrote Mare Ciausum sive de Dominio Maris. This was the best book
written in defense of State's sovereignty over the high seas.

This rumning battle of books between two literary giants, was
finally won by Grotius, end by the end of the first quarter of the
19th century, the principle of freedom of the high seas was universally
recognized in theory and in practice,

The term freedom of the high seas indicates the rule of the law

of Nations that the high seas is not and never cen be, under the go=-

vereignty of any Stete whatever. 8ince, therefore the high seas is
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not the territory of eny State, no State has as & rule a right to
exercise its legislation, administration, jurisdiction, or police

over parts of the high seas., Since, further, the high seas can never
be under the sovereignty of any State, no State has a right to acquire
parts of the high seas through occupation, for as far as the acquisi=
tion of territory is concerned the high seas is what Roman Lew calls
as res extra commercium, But although the high seas is not the terri-
tory of any State it is nevertheless an object of the laws of Nations.
The mere fact that there is a rule exempting the high seas from the
sovereignty of any State whatever shows this. But there are other
reasons, For if the Law of Nations were to content itself with the
rule which excludes the high seas from possible State property, the
consequence would be a condition of lawlessness and anarchyof the

high seas. To obviate such lawlessness, customary Internationsl Law
contains some rules which guarantee a certain legal order on the high
seas, in spite of the fact that it is not the territory of any State,
and important internmational conv;entions have been concluded with the
same objez}:.

The legal order in the open sea is created through the coopera=-
tion of the lew of Nations and the Municipal Laws of such States as
possess of Maritime Flag.,

The following rules of the Law of Nations are universally recog-
nized, namely:

(1) that every State which has a maritime flag must lay

down rules according to which vessels can claim to sail under




its flag, and must furnish such vessels with some official voucher

authoriging them to mske use of its flag;

(2) that every State has a right to punish all such foreign
vessels as sail under its flag without being authorized to do soj;

(3) that 211 vessels with their persons and goods are, while
on the open sea, considered under the sway of the fleg State;

(4) that every State has a right to punish piracy on the open
ses even if committed by foreigners, end that with a view to the |
extinotion of piracy, men-of-war of all nations can regquire all
suspect vessels to show their flazz.

These customary rules of Internationsal Law are, so to say, sup=-
plemented by the Municipal Laws of the Maritime Stetes comprising pro-
vigions, firstly, regarding the conditions to be fulfilled by vessels
for the purpose of being authorized to sail under their flags; second-
ly, regarding the details of jurisdiction over persons and goods on
board vessels sailing under their flegs; thirdly, concerning the order
on board ship and the relations between the master, the crew, and the
passengers, fourthly, concerning punishment of ships sailing without
'unthorization under their flazi. |

The reasons advenced for freedom of the high seas are the following:

(1) that a part of the open ses could not be affectively oo-
cupied by a navy and could not therefore be brought under the actual

sway of any State,




(2) that nature does not give a right to anybody to appro-
priate sucﬁ things as may inoffensively be used by everybody
end are inexhasustible and, therefore, sufficient for all,

(3) the real reason for freedom of the open sea or high seas
is the freedom of communication, and especially commerce, between
the States which are severed by the sea. The sea being an inter-
nationel highway which connects distant lands, it is the common
conviction that it should not be under the sway of any State
whatever. It is in the interest of free intercourse between the
States that the principle of the freedom of the open sea has be-

24
come universally recognized and will always be upheld.

CONTIGUOUS ZONE

How about the contiguous zone? What is the rule with regard to it?
The contiguous zone is that portion of the high seas adjacent to the ter-
ritorial sea, Various States have claimed jurisdiction over the conti-
guous zone for various purposes. The United States claimed a zone of
12 miles for enforcement of its prohibition aii. Great Britain assumed
in the eighteenth century, for the enforcement of its custom and reve-
nue laws, a jurisdiction considerably in excess of the three-mile limit
of the territorial zga. Thesé "Hovering Acts" were justified by Lord

Stowell in these werds:

"The common courtesy of nations for their convenience to con-

sider those parts of the ocean adjoining to their shores as part
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of their dominions for various domestic purposes and particular=
ly for fiscal or defensive regulations more immediately affecting
their safety and welfare,” |
The legal status of this portion of the high seas was discussed
by the International Law Commission of the United Nations, and this
draft was recommendiz:
"On the high seas adjacent to its territorial sea, the coastal
State may exercise the conbrol necessary to prevent and punish the
infringement, within its territory or territorial sea, of its cus—
toms, immigration, fiscal or sanitary regulations. Such control

may not be exercised at a distance beyond twelve miles from the

base line from which the width of the territorial sea is measured.®

TERRITORTAL SEA

Now we come bto a discussion of the legal status of the territorial
sea,

According to the glossators the sea is common in so far as the use
thereof is concerned and that the proprietas (ownership) thersof belong
to no one,

After the glossators came the classic writers who argued that the
King or Emperor had inchoate property rights in the sea adjacent to
the territory, namely:

(1) to grant river fisheries and sea fisheries

(2) to grant exsmption go certain person from payment of
harbor dues

(3) to grant freedom of commerce or travel to specified

partiss,
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In the 14th century Basldus, recorded that the Prince is lLord of
his territory and of the sea subject to him. The poftion of the sea
subject to him ie adjacent to the coasts of his territory. One hundred
years affer Baldus, De Afflietos recorded the existence of a new officer
called admirel to punish offenses committed at sea and to suppress pira-
cy. The sea wsas regarded as a district of the kingdom,

This is the begimning of State's claim to a territorial belt for
their protection and elso as an exclusive fishing grouwl for its eiti=
zeng, So while the States agreed to the principle of freedom of the
ses., they nevertheless chose: to exeroise exclusive control over a
belt of water adjacent to its coast now known as territorial sii.

The territorial sea forms part of its territory and it is subjeot .
to its jurisdiction. As stated by Hackworth in his Digest of Interna-
tional Lizx

“The jurisdiction of a State extends over not only the land with-
in its territorial limits and the marginal sea or territorial waters,
as well as the airspace above them...™

There is, however, a distinction between a State's juriszdiction
over its land from that of its jurisdiction over its territorial seea
and this is the right of immocent passage of merchant vessels, Some
writers even extend this right to warships., ©f course we should also
add that a vessel in distress has a right of entry into the territo-
riel waters and ports of another State.

There seems to be a general agreement among States that three
miles from the low water-mark is the breadth of territoriallspa. Some

countries claims a four mile belt but they admit that this is an excep=-

tion to the general rules because of the nature and characteristic of
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30 . 31 ,
their coastline., Russia claimg twelve milesg, but so far it was never

able to make such a claim stick., The International Eaw Cormission post-
poned consideration of the breadth of the territorial sea, so for the
time being we will considgr its as three milZi. For p?actices of States
has indicated that three miles from the low water-mark is the breadth
of the territorial szz.

While there is s generel agrement that a merchent vessel has s
right of imnocent passage, no such agreement exist in so far as warship
is concerned., The reeson for this is given by Hell, who statzta

"This right of innocent passage does not exfend to vessels
of war, Its possession by them could not be explained upon the
ground by which commereiel passage is justified. The interests
of the whole world are concerned in the possession of the utmost
liberty of navigation for the purposes of trade by vessels of all

States. But no general interests are necessarily or commonly in-

volved in the possession by a State of a right to navigate the

waters of other States with its ships of war..."

Another reason is that given by Mr., Elihu Root, in his memorial
presented in North Atlantic Figheries cazzz |

"Warship may not pass without consent into this gone, because
they threaten., Merchant ships may pass and repass because they do
not threaten,"

The latest trends with regards to the territoriel sea isg howsver
indicated in the provisionel articles concerning the Regime of the fer-

ritorial Sea drafted by the International Law Commissien.
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The recommendation provides that the sovereignty of a State extend
to a belt of sea adjacent to the coast. This sovereignty is exereised
subject to the conditions presoribed in these regulation and other rules
of intcrnational'lig.

One of the limitations imposed on the exoreise‘of the right of so-
vereignty by a coastal State is the right of immocent passage granted to
vesselg of all Staiz. Under this provision warship is ineluded. Although
the coastal State has a right to regulate the conditions of its passage
or in certain cases prohibits such passagz. Submerine is required to
navigate in the surface when making use of the right of innocent passazz.
Warships however, when passing through the territorial sea, are required
to respeet the laws snd regulations of coastal State, In case of failure
to comply with such law and regulations, they may be required to leeve
the territoriel 322.

How about jurisdiction over acts and occurences on board a vessel
other than warship passing through the territorial sea?

As & general rule crimes committed on board a veséel passing through
the territorial sea is subject to the jurisdiction of flag State save only
in the following casesi

(a) If the consequence of the crime extend beyond the vessel, or

(b) If the orime is of a kind to disturb the peace of the country
or the good order of the territorial sea, or

(e) If the assistance of the loeal authorities has been requested
by the consul of the country whose flag the vesgel fli:i.

The rule adopted for civil Jurisidetion is analogous to that govern-




ing the exercige of criminal jurisdiction, A vessel which is only na-
vigating the territorial sea without touching the inland waters of the
coastal State may in no circustances be stopped for the purpose of exercig-

42
ing eivil jurisdiction in relation to any person on bhoard.

LEGAL STATUS OF THE AIRSPACE

The claim of a §tate to sovereignty over the airspace above its
territory is based on the much-maligned maxim of "cujus est solum, ejus
es usque ad coelum et ad inferos.®™ Translated by Mcnair to mean "Whoso-
ever owns a portion of the surface of the earth, also owns anything be-
low and anything above that portion that may be capable of being reduced
into private ownerahii. 80 under this principle a State could easily
oclaim sovereignty over the airspace above its territory, but it could
not do s0 in cage of the airspace above the high seas and territory not
subject to the sovereignty of any State, For the high seas and terri-
tory not subject to the sovereignty of any State are res nmullius, No
State has sovereignty over them. They are free for the use of all,

Just as the high seas is seaway for all, so the airspace above it is
airway for all, And so is the airspace above the territory not subjeot
to soverelgnty of any State.

Any treatise on legal status of the airspace will be simplified by
dividing the subjeot into airspace above the high seas and territories
not subject to the sovereignty of any State and airspace above the terri-
tory of a State.

There is mo conflict as to the legsl status of the airspace over

the high seas or territory not subject to the sovereignty of any State.
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As & corollsry to the deelaration that the airspace above evor& State
ig subject to the complete and exclusive sovereignty of the subjacent
State, the airspace above the high seas and territory not subject te
the sovereignty of any State is free for the use of all, It is an air-
wey for all States, Obviously, this is the only portion of the airspace,
wherein it may be truly said that freedom exists in a menner similer to
that of freedom of the sea.

In the "Second Battle of Boogg', the bone of contention was freedom
of the air over the airspace above the territory of a State.

The supporter of freedom of the air eould not agree among themselves.
The first greup was for freedom of the air without restriction. The se-
cond group was for freedom of the air restricted by some special rights
of the ground State without those rights being bound in height.,  And the
third group to which the greatest number of partisens of freedom of the
air belongs offered as fhe best solution the institution of a territo-
ﬂuamwmﬁi

To the first group belongs the following:

Wheaton = The sea is an element, wﬁich belong to all men like the
air, No nation then has the right to appropriate it.

To the second group belongs the following:

Bluntschli - State héé no sovereignty over the air, because men
cannot keep it within boundaries.

To the third group belongs the following:

Fauchille - The air is free, The states have only such rights as

are necessary for its conservation, Therefore all aerial navigation
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must be prohibited in principle up to 1500 meters. Oppenheim - The
territorial atmosphere is not a special part of the territery of the
State, but the State must be allowed to control it and to exercise
Jurisdiotion in it up to a certain height.

The supporters of the sovereignty principle were also di#idod
into three groups. The first group adheres to full sovereignty up to
a certain height, Among the supporters of this group are:

Von Holtzendorff - To state territory we will have to reckon the
airspace, for instance up to 1000 meters from the higheat points of the
land,

Chretien ~ Sovereignty, though not higher than the means of defense
can reech, placed on the land or water demain,

The second group recognizes sovereignty to an unlimited altitude,
but restricted by a servitude of free passage for aercnauts. To this
group belongs the following:

Westlake - Soversignty to an unlimited height, restricted by the
right of innocent passage for aerial navigation.

A, Meysr ~ The state hes but limited sovereignty over the airspacse,
but about the same as over the maritime belt,

| The third group of authors support absolute sovereignty without eny
restriction either in height or by a servitude. To thisa group belengs
the following: |

Von Liszt (1906) - State territory includes the sirspace above the

land and water domain,
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Grunwald (1909) = The airspace is part of the rround state. How=-
ever, in the same way as where land traffic is concerned, the state can-
not with impunity make rules prohibiting or unreasonably impeding aerial
traffic, unless for reasons recognized by the law of natioii.

These conflicting theories over the alrspace above the territory
of a State, may be reduced into four, to wﬁi:

(1) The airspace is free, subject only to the rights of States
required in the intercsts of their self-preservation., Thistheory,
waich will always be associated with the name of its champion, Fau-
chille, was adopted by the Institute of International Law in 1806,
It rests mainly on the argument that the air is physically incap-
avle of appropriation because it cammot he actually and continuously
occupied,

(2) The second theory was that by analogy to the maritime
belt there is over the land and territorial waters of each State
a lower zone of territorial airspace and a higher and unlimited
zone of free airspace,

(3) The third theory was that a State has complete sovereignty
in its superincumbent sirspace to an unlimited height.

(4) The fourth theory was the third with the addition of a
servitude of innocent passage for foreign non-military aircraft,
akin to the right of innocent passage of merchant ships through
territorial waters,

After a stalemate in the argumentation, the "Second Battle of Books"

was finally decided in favor of complete sovereignty of the State over
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its airspace. Obviously the danger in the air as spelled out in Worlad
Wes I, tilted the said battle of books in favor of air sovereignty.
This theory of complete sovereignty are embodied in international con=

48
ventions and national legislations, 8o the Paris Convention of 16189,

provides as follows:

Art, 1 - "The High Contracting Parties recognize that every
Power has oompleto and exclusive sovereignty over the airspace
above its territory."

The victory of the proponents of sovereignty over the air theo
is further evident in the Ibero-American Convention of 1932, Havena Cnn-
vention of 1923, and finally in the Chicago Convention of 1921.

Under the Chicago Convention of 1944, a State has complete and
éxolusive sovereignty over the airspace above its territory. The first
two article s of the said convention, providziz

"Art. 1 - The contracting States recognize that every State
has complete and exclusive sovereignty over the air space above
its territory."

"Art. 2 - For the purpose of this Convention, the territory
of a State shall be deemed to be the land areas and territorial
waters adjacent thereto under the sovereignty, suzerainty, protec-
tion or mandate of such State.”

The declaration in the above quoted article 1, claims sove=

reignty over the airspace of the territory of every States, and is not
limited to contracting Btates. In other words, the contracting States

in claiming sovereignty over the airspace, choose also to recognize such
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rights for States, not parties tb the Chicago Convention of 1944. It
i8 our honest belief that even before the declaration made in said
article, the Members of the Family of nations have iﬁ their practices
and mutual dealings claim for themselves and reoiprocelly oonsente;i to
the exercige of sovereignty over their respective airspace., Article
1 serveg only to confirm a then existing right of a sovereign State,
i.e., sovereignty over the airspace, And this declaratory confirma-
tion, as we have adverted to earlier is not limited to contracting
S8tates, but includes "every State."
Article 2 includes ﬁerritory under mendate, However, after
World War II, several territories were placed under trusteeship. Some
territories formerly under mendates are now placed under trusteeship.
Will this mean that the islands under trusteeship shall be included
in the territory of an administering State? In other words, is the
girspace above a trusteeship torfitory under the complete and exclusive
sovereignty of the administering State? Professor Cooper is of the opi-
nion that the terms of the Unitéd Nations Charter itself indicates th@t
the term "mendete™ does not include a United Nation trusteeship. He
further doubted the applicability to the trusteeship territory of the
whole Chicago Conventigz. Apparently in an attempt to solve the doubt
we have just mentioned, the Rome Convention of October 7, 1952, providfi:
¥Art. 30 - Territory of a State mmmns the metropolitan ter-

ritory of a State and all territories for the foreign relations

of which the State is responsible.™
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The Harvard Research in International Law defines a State's terri-

tory as comprising its land and territorial waters and the air above
its land and territorial waters,
Finally, the International Law Commissigg of the United Nations
added its weight to air sovereignty theory, when it recommended that
the sovereignty of a cmstal State extends also to the airspace over
the territorial sea,
So the basic rule of public international air law, in fixing the
legal status of the airspace over the earth's surfabe is best stated
by Professor Cooper, in this wz;:
"Tf any area on the surface of the earth whether land or
water‘is recognized as part of the territory of a State, then
the airspace over such surface area is also part of the terri-
tory of the same State, Conversely, if an area on the earth's
surface is not a part of the territory of any State, such sswater
areas included on the high seas then the airspace over such surface
areas are not subject to the sovereign control of any State, and is

free for the use of all.

2. THE LEGAL STATUS OF AUTCMOTIVE VEHICLES, THE VESSELS AND THE
ATRCRAFT

Now we come to the second part of our comparative studies, This
part deals with the legal stabtus of the automotive vehicles, the vessels
and the aircraft. Again, the purpose of this comparative study is-to shaw‘
the similarities and differences in legal status of automotive vehicles,

vessels and aircraft. Our determination of the legal status of automo-
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tive vehicles and vessles in relation to aircreft, would facilitate
the application by anelogy of the rules of the land and maritime

transportation to aircraft.
AUTOMOTIVE VEHICLES

Automotive vehicle 8 have neithsr the characteristics of nationsality
in public internationel law nor responsibility in private law which are
possessed by vessels,

Practices of States from time immemorial have never attempted to
endow automotive vehicles with nationality. No attempt was ever made
by States in their mutual dealing to invest automotive vehicles with
nationality.

Not being possessed of nationslity an ect or occurence on board
automotive vehicle s would always be considered as having taeken place
in the State where automotive wehicle was situated at the time of the
act or occurence., Let us illustrate it in this way:

An assault in a Spanish passenger car touring in Frsnce by one
passenger upon enother is just as much subject to French law as if the
fight have taken place in a French soil. Or suppose a baby was borm
to a passenger on board the said car to one of the passenger, the baby
would be also deemed to be born in France asg if the child was born in
any one of the hospitals in France. An automotive vehicle has no "law
of the flag" so any act or occurences on board would be considered as
having taken place in the territory of the State where it was situated

at the time of the act or occurance., Automotive vehicles which goes
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out of the border of the State of its registry or owner is, therefore,
assimilated into the lew and subject to the jurisdiction of the State
vid ted.

There are several international conventions adopted regarding au-
tomotive wehicles but none has invested the automotive vehicles with
nationality., It seems that the purpose of oné vconvention is to allow
circﬁlation of motor car in a foreign country only after examination
and certificatioﬁ of competent authority that it is suitable for the
use of the highwig. It algo requires that the motor car carries, fixed
in a vigible position on the back of the car, in addition to the number
plate of its nationglity, e distinctive plate displying letters indicat-
ing its nationalizg. .Later on this provision was carefully ommitted.
The Pan American Convention for the Registration of Automotive Traffic
signed in Washington October 6, 1932, also ommitted mention of nation=-
aliig. These conventions seem to provide nothing more than means of
identifying the motor vehicle as having been registered and licensed
in a partioular State, without investing the automotive wvehicle with
the international law characteristic of nationalii;.

VESSELS

A vessel has two principal characteristic which are not possgssed
by en automotive vehicles, namely, nationality and responsibility.

Nationality is a status.of @ natural person who is attached to a
State by a tie of allegiangi. A vessel is en inanimate object a movable

thing, but it is a thing of very particular kind and which from several
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points of view may be compared to a person. While vessels are classi-

fied as movable property, yet they partske, to a certain extent, of the
nature and conditions of immovable property by intendment of 12:. Ves-
sels, like natural persons, possess nationelity. The possession of
nationality by a vessel, according to Hygi, "implies the existence of a
relationship between a vessel and & State of such distinctive closeness
and intimacy that the latter may fairly regard the vessel as belonging
to itself rather than to eny other country."

What is the legal affect of the possession of nationality by a
vessel? Professor J. C. Cooper, in his article entitled "Legal Status
of the Aircraft," summarized it in this wig:

"The possession by & vessel of nationality is the basis

for the intervention and protection by a Stete and it is also

& protection for other States for the redress of wrongs commit-

ted by those on board against their nationals. On the concept

that vessels belong each to a determined State, they are submitted

to its control, are exposed to its sanctions in case of disobedience,
snd have at the seme time a guarantor (from the internmational point
of view) of the meanner in which they will use the seas, and a pro-
tector against the abuse which they might be compelled to suffer

on the part of vessels of other States., This quality of guarantor

and protector given to the State whose flag the vessel carries has
in modern times led to the valid conclusion that the nationality

of a vessel is the primary condition for the peaceful utilizetion

of the high seas. In the absence of sovereignty over the high seas
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chaos might result if the fact of the nationality of vessels

had not been accepted into maritime lsw. But with this concept
international order may be maintained. As Westlke said, ‘'Action
on the open sea by a ship belonging to one State or covered by
its sovereignty, on or against a ship belonging to another State
or covered by its sovereignty, is of the nature of intervention
and is normally unlawful'."

The second principal characteristic of a vessel is responsibili=-

A natural person is responsible for goods purchased by him and

services rendered for his benefit with his authority. He is also res-

ponsible to comp?nsate for damages negligently or wrongfully caused on

injured person,

The responsibility of a vessel is again best described by Profes=~
67

sor J. C. Cooper in his above-cited article, in this way:

"In customary maritime law a vessel has been considered to
have such legal quasi-personality as to make it similarly respon-
sible under circumstances well known to the maritime law, The res=-
ponsibility of the vessel is enforceable in the admiralty courts
by proceedings in rem against the vessel itself, Salient features
of the maritime lien thus enforced are thet such lien is not de-
peundsnt upon the possession by the lienor of the vessel; that the
lien is not cut off by e seale even to a bonafide purchaser except
by proceedings in en admiralty court; and that the vessel may be

responsible in rem even if the owner is not responsible in personam."
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AIRCRAFT

Aircraft, like vessels, and unlike automotive vehicles, have that
quality of legal quasi-personality in public internationsl law designat-
ed as nationality., But unlike vessels, and like automotive vehicles,
aircraft are not yet considered as having the quality of responsibility
in private law which we have discussed abosg. The legal status of air=-
craft make it sui generis. Application in toto of the rules of land
and maritime trensportation by analqu to aircraft would lead to illo=-
gical consequences and inaccuracies,

As Dr, J. M. Spraight, observgza

"It is absurd to say as M. Pittard does, thet an seroplene is

a movable object pure and simple, and strictly analogous to a

piano, An aircraft is sui generis and something midwsy between

an automobile and a ship; to assimilate it entirely to the latter,

and to assign to it that full nationality which historical reasons

have attributed to vessels, so that in French law and to some ex-
tent in British, 2 ship is a floating part of the nationel terri-
tory, would seem to the writer to be going too far.™

While aircraft can neither be assimilated into a vessel nor into
an sutomotive vehicle, this, however should not prevent us from using
snalogy whenever it is useful and logical. As Mcnair has stated, in
his "Law of the AIS."

"I have no hegitation in submitting the opinion that from a

Juristic point of view the enslogy between a ship and an sircraft
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is fundamentally wrong and misleading and the sooner we eradicate

it from our minds the better., That need not prevent us from borrow-

ing from the law relating to ships certain useful provisions and

applying them to aircraft by the deliberate process of legislation,
but any general attempt to invest the aircraft as such snd wherever
it may be, with the characteristic legal panoply which belongs to

a ship will be disastrous.”

In short, as we have adverted to earlier, we will use analogy when—
ever it is useful and logical; and formulate a new rule, whensver analogy
is nobt possible,

As adverted Fo earlier in this paper, aircraft unlike vessels are
not yet considered as having the guality of responsibility in privgte
law, Alrcraft are not directly responsible as are vessels for‘supplies,
gservices and wrong doings recognized as the bases for what are ordinari-
ly known as maritime lien. _

The Convention on "International Recognition of Rights in Aircragg"
provides for a very limited inteznationai legislabion on what might be |
called responsibility of aircraft. Articzg L of that convention provides
that in the event of any claims in respect of compensation for salvage
or extraordinary expenses indispensable for the preservation of the air—
craft, give rise under the law of the contracting State where the opera-
tions of salwage or preservation were terminated, to a right conferring
a charge against the aircraft, such right shall be recognized by'ﬁhe‘
contracting States and shall take priority over all other rights in the

aireraft., In order that these rights shall be recognized in other contract-—
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ing States two requisites are required, nemely:
(1) the right has been noted on the record within three

ponths from the date of the termination of the salvage or pre=-

servetion operations, and

(2) the amount has been egreed upon or judicisl action on

the right has been commenczg.

It would appear that this convention will give international force
to compensation due for salvage or preservetion services if the State
in which such operations are completed create a lien against the air=-
craft for such charges, and provided the claimant carries out the tech-
nical requirements of recording the claim in the State of registry of
the aircraft and proceed to enforce it as required by the convention,
According to Professor J. C. Cooper the inclusion of these provisions
seems to be conclusive proof that international air law generally does
not recognize responsibility of the aireraft for such clazz.

Aircraft as lnstrumentalities of coumerce, are now recognized in
public international law a&s having the characteristic of nationalizg.

A similar cheracteristic has been recognized in seagoing vessels for
several countries,
76

Both the Paris Convention of 1919 and the Havena Convention of 1928
recognized that aircraft possessed nationality. And lastly, the Chicago
Convention of 1921 which is now in force, recognizes thet aircraft have
nationality.

The nationality of an aircraft are determined by various rules,

Robert Kingsley in his articles, entitled Nationality of Aircraft, sum-
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marized said rules in this way:

"tl) The nationality of the aircraft to be that of its owner,

(2) The nationality of the aircraft to be that of the State of
the domicile of the owner,

(3) The nationality of the aircraft to be that of the State
wherein it is usually kept (the Port d'Attache)

(4) The nationality of the aircraft to be that of its pilots.

(5) The nationality of the aircraft to be that of the State
registering it - the power to register to be determine by one of the
above rules; and

(6) The nationality of the aircraft to be that of the State of
registry, each State being left entirely free to determine for itself
what aircraft it will register."

The often cited Chicago Convention of 1912 adopted rule No, 6 of
Kingsley's summary. Chapter 3 of the said convention on PNationality
of Aircraft", provides:

"Article 17 -~ Aircraft have the nationality of the State in which
they are registered."

"Article 18 « An aircraft cannot be validly registered in more than
one State, but its registration may be changed from one State to amother,"

"Article 19 - The registration or transfer of registration of air-
craft in any contracting State shall be made in accordance with its laws
and regulations,"

"Article 20 - Every aircraft engaged in international air naviga-

tion shall bear its appropriate nationality and registration mairks."
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"Article 21 - Bach contracting State undertskes to supply to any
other contracting State or to the International Civil Aivation Crgeni-
zation, on demand, information concerning the registration and owner=-
ship of any particular aircraft registered in that State., In additiom,
each contracting State shall furnish reports to the International Civil
Aviation Orgenizstion, under such regulations as the latter may pres=-
cribe, giving such pertinent data as can be made evailable concerning
the owmership and control of aircreft rezistered in that State end ha-
bitually engaged in internationel air navigation. The data thus obtained
by the International Civil Aviation Organization_shall be made available
by it on request to the other contracting States."

Briefly it provides as followé:

(1) That aircraft have nationality of the State in which they are
registered;

(2) That an aircraft cannot be validly registered in more than one
State;

(3) That its registration may be changed from one State to another
and that the registration or itransfer of registration of aircraft in any
contracting State shall be made in accordance with its laws and regula-
tions;

(4) Lastly, each contracting State undertakes to supply any contract-
ing State or to the International Civil Aviation Orgenization on demand
information concerning registration and ownership of any aircraft in
that State; to furnish report to the International Civil Aviation Orgsani-
zation concerning the ownership and control of aircraft, habitually en-
geged in international air navigation, and this data obtained are avail-

able to other contracting States on request.




The Chicago Convention deals only with civil aircraft having the
netionality of the State in whioh they are registered. No provision
is made with regard to status of aircraft operated by intermational
agencies or other stateless aireraft. But as we have manifested be-
fore, the latter are not covered by this paper,

Article 77 of the Chicago Convention states that nothing in the
convention shall prevent two or more contracting States from constitute
ing joint air transport operating org&nizatiﬁg. An exemple of a joint
air transport orgenization is the Scandinavian Airlines System. How
is the nationality of the aircraft operated by such organization deter-
mined? The same Article 77, authorizes the Council of the Internationsl
Civil Aviation Organization "to determine in what manner the provisions
of this convention releating to nationality of aircraft shall apply to
aircraft operated by international operating agencizi.

The possession of an aircraft of nationality is the basis for the
intervention and protection by a State and it is also a protection for
other States for the redress of wrongs committed by those on board
against their nationals., On the concept that air craft belong to a de-
termined State, they are submitted to its control, are subject to its
sanction in case of disobedience and have at the same time a guafantor
of the manner in which they will use the airspace above the high seas,
This quality of guarantor and protector given to the State whose flag
the aircraft carries has in modern times led to the inescapable conclu-

sion that the nationality of an aircraft is the primary condition for

the peaceful utilization of the airspace above the high seas and terri-
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tory not subject to the sovereignty of any State. In addition the pos-
gsession of nationality with its accompanying nationality marks serves

to identify aircraft internationally and thus facilitates its entrance
to the airspace of a given State., In other words the State whose flag
the aircraft carries serves as a protector and guarantor in interna-
tional law for the conduct of such aircraft, both over national terri-
tory smd over the high seas. In the national territory of enother State,
the flag State guarantees that its aircraft would obey the rules and re-
gulations on aerial navigation of the State visited. And on the high
seas and territory not subject tc the sovereignty of any State, the

fleg State guarantees that its aircraft would comply with the rules

end regulations relating to meneuver, that may be prescribed from time
to time by the International Civil Aviation Orgtnizatigi.

In resume, we might say that our comparative stuiies of the legal
stetus of the leand, the sea and the airspace lead us to the conclusion
that under the present state of international law, two States might
claim jurisdiction over acts and occurences on board an aircraft, as
a matter of legal right, to wit:

(1) The Subjacent State over acts and occurrence on board an
aircraft on or above its territory as defined in the above-cited article
2 of the Chicago Convention of 1922; and

(2) The State in which the aircraft is registered (flag State) over
its aircraft on or above the high seas or territory not subject to the

84
sovereignty of any State.




III BASES OF STATE'S JURISDICTION

Various principles are relied upon by the States for support in
their assumption of jurisdiction. A reference to these various princi-
ples is now in order.
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The Harvard Research in International Lew had msde a masterful ana-
lysig of the bases of State's jurisdiction. In its introductory comment,
it statzg: "An analysis of modern national codes of penal law .and penal
procedures, checked against the conclusions of reliable writers and the
regsolutions of internationsl conferences or learned societes, and sup=
piemented by some exploration of the jurisprudence of national courts,
discloses five general principles on which a more or less penal juris-
diction is claimed by States at the present time."

These five general principles are:

“First, the territoriel principle, determining jurisdiction by referénce
to the place where the offence is committed;

Second, the nationality principle, determining jursidiction by reference
to the nationality or national charscter of the person committing the
offense.

Third, the protective principle, determining jurisdiction by reference
to the national interest injured by the offence,

Fourth, the universality principle, determining jurisdiction by reference
to the custody of the person committing the offence; and

Fifth, the passive personality principle, determing jurisdiotion by re=-

ference to the nationality or nationel character of the person injured

by the offence. Of these five principles, the first is everywhere re-
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garded as of primary importance and of fundamentsl character. The se=-
cond is universally accepted, though there are striking differences in
the extent to which it is used in the different national systems. The
third is cleimed by most States, regarded with misgivings in a few, and
generally ranked as the basis of an auxiliary competence except for the
offense of piracy, with respect to which it is the generally recognized
principle of jurisdiction., The fifth, asserted in some form by a con=-
siderable number of States and contested by others, is admittedly au-
¥iliary in character and is probably not essential for any State if

the ends served are adequately provided for on other principles."

John Basset Moore in the memorandum drawn by him with reference to
the Cutting's case had classified territorial jurisdiction into objective
and subjective territorial jurisdiction. Here is what he sa?g: "And it
may elso be granted that a nation may, under proper limitations, punish
offences committed within its territory by persons corporeally outside,
It is true that in the case of an offence committed within the territory
of one state by a person inside another state, there may be a concurrent
Jurisdiction, the former state having jurisdiction by reason of the lo-
cality of the act, the latter by reason of locality of the actor.™

There are, however, two exceptions to the territorial principle of
Jurisdiction, to wgzz

"(1) The exception from territorial theory most commonly claimed
is that in favour of jurisdiction over crimes against the security or

credit of a State. The territorial basis of jurisdiction, it may be

urged, is not a mere dogma; it is justified normally because it is con-
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venient that crimes should be dealt with by the State whose social order
they affect most clearly and this in general is the State on whose ter=-
ritory they are committed; in this special class of crime it is not the
territorial State that is primarily affeoted, even if thet State is af-
fected at all, but rather the State whose security is attacked; here,
therefore, the territorial basis of criminal jurisdiction should admit
of an exception on the principle of cessante natione legis, cessat lex
ipso,™

"The second exception to the territorial principle is the agsertion
of non-territorial jurisdiction when a crime has been committed abroad
against their nationals, or when extradition has been offered to and re-
fused by the State on whose territory the crime was committed.®

With regard to jurisdiction over acts and occurrences on board an
aircraft, Dr. Keminga in his book entitled "The Aircraft Commander",
clagsified it as folloggz

"(1) The theory of territoriality. According to this system the
only law applicable is the law of the State over whose territory the
aireraft is flying. Objections are that the position of an aircraft
flying over the sea or above stateless territory would be in a legal
vacuum, ™

"(2) The theory of nationality, In this case the only law applic-
able is the law of the country whose nationality the aircraft possesses,
One of the critisms raised against this system is that the theory does

not take full account of the suvereign rights of the States traversed by

the aircraft,?
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"(3) and (4) The theories of the competency of the place of depart-
ure and the place of arrival, An objection against both theories, is
that they contain an arbitrary element, and that countries declared com-
petent may not have the slightest interest in the occurrence in question,"

"(5) Lastly, there are a mumber of combination of the.above theories,
usually based on the very generel assumption that the nationality prin-
ciple applies in the first place, but in criminal proceedings a State
flown over by the saircraft is likewise competent insofar as its interest
are directly at stake; naturally the maxim of "non bis in idem" applies
in this connection.®

States have establighed various grounds_for claiming jurisdiction
over crimes committed on board an aireraft outside their respective ter-
ritories, The following are examplzz:

(1) When offender or the vietim is a national of that State
(Bolivia, Greece, Iran, Luxembourg),

(2) When the aircraft on board which the crime or offence was
committed has the nationality of that State (Ceylon, Ireland, Phi=-
lippines, Union of South Africa, United Kingdom).

(3) When the criminal act or offence has produced effects in
that State (Honduras end Mexico).

(4) When the offender is for the time being within the juris-
diction of that State (Iran and Switzerland).

(5) When the laws of the State relating to civil aviation,
public order and security, a8 well as to fiscal and military matters

have been violated (Greece),




(6) When the aircraft lands in the territory of that Sate

after the crime or delict (Bolivia, Greece, Iran and Luxembourg).

IV, CIVIL AIRCRAFT

1. PRELIMINARY STATEMENTS

MAircraft means any conbrivance now known or hereafter invented,
used, or designed for navigation of or flight in the air; and includes
all weight carrying devices or structures designed to be supported by
air, sither by buoyancy or by dynamic action including, helicopters,
aubogyros, gliders, and balloons, but not parachutzg."

The Chicago Convention defines a State aircraft as aircraft used
in military, customs and police services, Bub it fails to define a civil
aircraft, although, the said cohvention by express provision is applic~
able only to civil aircraft, Obviously, all aircraft not devotpd to mi-
litary, custom and police services are civil aircraft.

YJurisdiction is the power of a sovereign to affect the rights of a
person whether by legisiation, by exscut ive decres or by judgment of a couzg.”

In this papér, it is the aim of the writer to sugge'sb a solubion bto
this problem which it is hoped would be adequate and ‘wguld likely meet the

approval of the members of the community of States.

In mathematics, solution to a problem is facilitated by the use of
& common denominator. Lew, unlike mathematics, is not an exact scisnce,
and evolving @ formula that would amount to a common denominator is not
advisable. However, the nearest approach to a common denominator that
might be applicable to the solution of the main problem presented in this
paper, is this:




That a Btate 1eg;lly‘entitled to claim jurisdiction over aots

and occurrences on board an aireraft declines to do so, when‘suoh

acts and occurrences do not produce effects in its territory.

Further in solving the problems presented in this paper it would
be worth our while to take the following consideratiens in the order
of the;r prioritys

1. That jurisdiction should be given in the first inetant to the
State legally entitled to it.

2. That jurisdiction should be gi%gn to the State most directly
concerned with the acts and occurrences.

3. That jurisdictiog ghould be given to the State who could most
conveniently exercise it.
L. Lastly, it is better:

(1) to oconfer jurisdiction to & single State, whenever and wherever
possible. Concurrent'jurisdiction would be e source of future irrita=-
tiong and snimosities., Specially in borderline cases when two or more
Stetes are equally determined to take jurisdiction at the exclusion of
the other. No doubt a rule might be evolved that would do away with
such squubbles. But a State which feels that it was short-changed in
the process, would always feel bitter. Like & would that heuled;”%ho
scar would slways be there - ag a reminder of an‘unsatisfaetory solu~-
tion. However, conferring jurisdiction to a single State would comphete~
ly do away with such unsatisfactory state of affairs. The difficulties
of concurrent jurisdiction is pqipted in one ouziz

Yet difficultiss might arige, an act forbidden by ome state might




be licensed by another; and action under such _'.License of one state
might be prosecuted as a crime against another,

If difficulties arose among member states composing a Federal Union,
how much easier would difficulties arise in case of concurrent jurisdic-—
tion of equally sovereign States,

This port‘ion of our paper would be devoted to a study of national
legi slations and proposals or draf@ conventions recommended by interna-

tional law societies and learned writers on the subject of this paper,

2. ANALYSIS OF NATIONAL LEGISLATICKS AND PROPOSALS AND DRAFT
CONVENTIONS RECOMMENBEE BY LEARNED WRITERS AND INTERNATIONAL
LA¥ SOCIETIES |

NATIONAL LEGISLATIONS

The practices of States are always embodied in their legislations.
International bodies or societiess in charge of codification of interna-
tional law, have made it a point to analyss various national legislations
on the subject they are dealing with just to get at what they presume to
be the practices of States,

Sabes who have legislated on the subjesct of this paper are too
few, their principles so variable - to warrant a conclusion that the
principles embodied in the legislation so far maje -~ evidenced the prac—
tices of States. Neverthelsss, they are analysed here as an aid to solve

the probliem presented by this paper.
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No cleim is made here that this analysis of the various national
legislations on acts and occurrences on board an aircraft is exhaustive.
However, for a paper with a limited objective, as this, it is deemed to
be sufficient.

The legislations were selected on the basis of adequate ooveragé
and variety of approach to the subject. The writer has looked over the
législations of more than twenty countries. But for the purpose of this
paper, only five would be analysed; two of which were enacted prior to
World War II and three after the said date. The five legislations se~
lected to be analysed are that 2?:

(1) Chile

(2) France

(3) Mexico

(4) Honduras

(5) Philippines

CHILE
94

Chile's Air Navigation Act of 1925, as revised in 1931, provides:

"Article 47 = Juridical aocts occurring on board an aircraft
in the course of a journmey shall be go verned by Chilean law if

the aircraft is travelling over national territory or territorial

waters.,”

This is a typical example of a law claiming jurisidotion on territo-
rial principle., The claim is ebsolute. No exception is allowed. Under
it all acts ocourring on board an aircraft inflight above Chilean terri-

tory is subject to its law,




FRANCE
95
The Air Navigation Act of 3lst May, 1924 provides:
prticle 10 - The juridical relationships between persons

on board an aircraft in flight are governed by the law of the

country under wiose flag that aircraft flies in all cases in

which territorial legislation would be normelly applicable.™

"Nevertheless, in the case of a crime or offense committed

on board a foreign aircraft, the Fremch tribunal shell be deemed

competent if the offender or victim is of French nationality or

if the eircrsft has landed in France after the commission of the

crime or offense.™

This legislation covers both civil and eriminal jurisdictionsg of
& State, This act is tantamount to an assertion by France of jurisdic=-
tion over a French aircraft even when flying above a foreign State; and
France renounces its claim to jurisdiction over foreign aircraft flying
over French territory. This conclusion is supported by the phrase "an
aircraft in flight is governed by the laws of the country under whose
flag the aircraft flies in all cases in which territorial legislation
would be normally applioabfz." In short it supersedes the territorial
law with the law of the flag State.

As exceptions to the general rule laid down above, the subjacent
State is deemed competent to exercise jurisdiction if the crime or offence
committed on board e foreign aircraft flying over French territory, falls

under the following categories:

(1) the offender or victim is of French nationality or
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(2) if the aircraft has landed in France after the commission

of the offense,

The use of the phrase M"shall be deemed competent" in the text of
the act quoted above seems to indicate that jurisdiction.of the French
tribunals are not exclusive,

As adverted to earlier in this paper, the attitude of the French
regarding the subject of +this peper is not at all surprising., From
Fauchille's time to the present, French delegates to internsational air
conference has always supported the jurisdiction of the flag State., Even
in maritime law the French had always claimed and still claims thet the
law of the flag of the vessgel goverms acts and occurrences on board &
vessel, unless the assistence of the local authority was invoked or the

peace and tranquility of the port was compromised.
MEXICO

The decree to amend Book IV of the act on General Means of Communi-

cations, 30th December, 1949, providzZ:
"Article 3G9 - The following shall be governed by Mexican Law:

1. Any event or juridical act occurring on board a Mexican aircraft
in flight whether over Mexican territory or over non-territoriel waters,
as well as any such event or act on board a Mexican aircraft flying over
foreign territory, unless the event or‘act is of such a nature that it
endangers the security or public order of the foreign State over which

the aircraft is flying."

"2+ Any offense committed on board any airoraft over foreign terri=
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tory if the offgnse produces or is alleged to produce effects in Me=
xican territory."™

The above-quoted act is broad enough to cover both civil and cri=-
minal jurisdiction. Briefly, Mexico claims jurisdiction in the follow=-
ing situations:

(1) Any event or juridical act occurring on board a Mexican aircraft
in flight over Nexican territory or over non-territorial waters (high
seas); and

(2) Any event or juridical act occurring on board a Mexican aircraft
in flight over foreign territory, except ﬁhen the act or event endangers
the security or public order of the State flown over. In which case,
the subjacent State would have jurisdiction.

In paragraph 2 Mexico also claims jurisdiction even if the offense
is committed over foreign territory on board any aircraft (Mexican or
non-Mexican) if the offense produces or is alleged to produce effects

in Mexican territory. The said paragraph refers to crimes only.
HINDURAS

The aviation lew, promulgated by the legislative decree No, 121,
17th March, 198Q, providzzz

"Article 185-Juridical events and acts which occur on board Honduran
aircraft during a flight over foreign territory shall be considered as
events or acts occurring in nationeal territory and shsll be subject to
the laws of the Republic, except when they are of such a character that
they endager the security and public order of the underlying foreign

State."
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"aorticle 186-Criminal events and acts which occur on board any air-
craft flying over fofeign territory shall be subject to Honduran laws
when they produce or are claimed to have produced criminal effects in
national territory."

This legislation like that of France and Mexico covers both civil
and criminal jurisdictions. Like the Mexican law it confers Jjurisdic=-
tion to the fleg State, subject to the exception in favour of the under-
lying State if the event and act endangers the security of the said State.

Again, article 186 like the Mexican Act claims jurisidction over
criminal events and acts occurring on board eany aircraft in a foreign ter-
ritory - if it produces or is claimed to have produced effect in Honduran

territory.

PHILIPPINES

99
Under the proposed Code of Commerce for the Philippines, "the Repub-

lic of the Philippines had complete sovereignty of the airspace above the
lands and territorial and other waters of the Philippines and reserves
exclusive power and jurisdiction cmcerning the same."
With regard to.jurisdiction over crimes, it provides as follows:
"Art, 694. JURISDICTIONS OVER CRIMES. - An aircraft in flight
is considered as & part of the territery of the country whose flag
its flies, subject to the third paragraph of this article. The air-
ocraft and all on board shall be governed accordingly, wherever it
may be, subject to international law and treaty stipulations,
Aircraft flying the fleg of the United Nations shall be subject
to principles developed from time to time under the United Nations

Charter,
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All foreign aircraft within the airports or in the airspace
defined in Article 693 shall be subject to Philippine laws and

air transportation regulations."

The Revised Penal Cigg of the Philippines, on the other hand, pro-
vides for jurisdiction over offences committed én board a Philippine air=-
ship even if outside Philippines territory.

Those two above quoted articles taken together would produce the
following jurisdiction over crimes committed on board a Philippine air-
craft.

l. On or above the high seas or territory not subject to the sove~
reignty of any State, the flag State would have jurisdiction,

2., In flight over foreign territory, jurisdiction would be concur-
rent with subjacent State.

3., All foreign aircraft in Philippine airports and airspace would
be concurrently subject to the jurisdiction of flag State (if its law so
provide) and the Philippines,

4. On the ground of a foreign State, it would be subject to the
jurisdiction of ground State only. For it is omly aircraft in flight
that is considered a part of the territory of the country whose flag it'
flies. Aircraft on the ground is not encompassed within that provision,

With regard to contract, it provides as follows:

ART. 699 CONTRACTS. - All contractusl and other obligations
entered into by persons while in flight over the Philippines shall
heve the same effect as if entered into on the land or water beneath,

Contracts agreed upon on board an sircraft of Philippine registry
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while in flight shall be governed by the laws of the Philippines.

This is an application of territorial principle to eircraft. So
contract entered into by passengers on board an American aircraft in
flight over Luszon, Philiépines, would have the same effect as if entered
into on the land, below. Contracts agreed upon on board a Philippine
aireraft in flight would be subject to this rule:

(1) If it is in flight ebove the high seas or territory not
subject to sovereignty of mny State and in the Philippines airspace,
it is subject to Philippine law.

(2) If it is in flight on a foreign territory and the subjacent
Stete claims jurisdiction under its law, then the laws of the subja-
cent State and the Philippines are applicable,.

A careful analysisg of the five aviation acts cited above, clearly

shows that a State claims jurisdiction on the following bases:

1, The nationality of the aircrigi,

2. The act or occurrence happens while the aircraft is flying
above its territtgg,

3« The aircraft has landed in its territory after the commission
of' the offei:[lgz,

104

4. The offander or victim is its nationals,

5. The criminal events and acts produced or are claimed to pro=-
duce effect in its territory, even if it occurs while the air-
oraft is flying over a foreign territigg.

106

These five acts analysed plus other legislations show different

shades of variations, Here they are:
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One State which claims jurisdiction on the basis of territoriality,
sgrees to refrain from exercising jurisdiction over foreign sircoraft
flying above its territory on the basis of reciprocigz.

Another claimg jurisdiction over its aircraft regardiess of the law
of the place of the commission of the offeigz.

Other regard an aircraft as part of its territory wherever it may
be, except when they are subject to the law of a foreign country accord-
ing to international 1;2?

Lastly, one State claims jurisdiction over the crew of its aircraft
if they have committed the act on board the aircraft or in performance of
their professional dutii:.

Question may be asked: What are the crimes relating to aircraft
which are punishable under various national legislations? Here they are:

(1) Exposing any aircraft to danger or committing en act claculated
to obstruct or impede air navigation,

(2) Causing an aircraft to fall,

(3) Any one who, involuntarily or through negligence or lack of
due care, does anything likely to endanger the person on board an air-
cratt,

112

(4) Destroying aircraft.

(5) Any person intentionally flying or cuasing to be flown an air-
craft bearing false or falsified maiiz.

(6) Any person flying or causing to be flown outside Switzerland

an aircraft bearing Swiss marks when not entitled to do so, and
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(7) Infringement of the provisions of agreements on air navigation.
PROPOSALS AND DRAFT CONVENTIONS RECOMMENDED BY LEARNED WRITERS AND

INTERNATIONAL LAW SOCIETIES

The writer has looked over several proposals and draft conventions
recommended by learned writers and intermational law societies. However,
five draft conventions were selected to be analyzed. These draft conven-
tions selected were discussed more or less intermittently over a span of
twonty years. The spread was wide enought to include the period in which
immense progress was made in the field of aeronautics, so these drafts, as
a whole, have three desirable characteristics, it is adeguate, up to date
and most desirable of all it brought into play a variety of approach on
the subject.

The five draft conventions are:

(1) The draft resolution, effirmed at Stookholm in 1924 at the 33rd
conference of the International Law Associatiig.

(2) The resolution recommended by the International Juridical Com-
mittee of Aviation in 1%%8.

(3) The resolution recommended at the 7th Conference of Americen
States, at Montevideo in lgé;.

(4) The Harvard Research in International Law draft convention with
respect to orime in léég, and

(6) The tentative draft proposal presented by Professor Cooper as
ﬁapporteur of the Air Law Committee of the International Law Association

119
which met at Lucerne (August-September, 1952).




Let us now analyze these draft conventions and resolutions one by one,

(1) Draft resolution presented and affirmed at the 33rd Conference of
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the International Law Association, at Stockholm, in 1924, provides:

(a)

(b)

Civil Jurisdiction:
Article 1.

"The airship which is above the open sea or
such territory as is not under the sovereignty of
any State is subject to the laws end civil juris-
diction of the country of which it has nationality,"

Article 2,

"A private airship which is above the territary
of & foreign State is subject to the laws and juris-
diction of such State only in the following cases:
1, With regard to every breach of its laws for the

public safety end its military and fiscal laws,
2. In case of a breach of its regulations concerning
air navigation.
3. For all acts committed on board the airship and
having effect on the territory of the said State,
Criminal Jurisdiction:
Article 3.

"If at the commencement or during the progress
of any flight of eny aircraft passing over any State
or States or their territorial waters or over the

high seas without landing, any person on board such




aircraft commits any crime or misdemeanour, the
person charged shall forthwith be arrested if neces-
sary. Such felony or misdemeanour may be inquired
into and the accused tried and punished in accordance
with the rules given under Article 2. The State or
the place where such aircraft lands shall be hound to
arrest the accused if necessary and to extradite him

to the State which has jurisdiction over him."

"Acts committed on board a private aircraft, not
in flight, in a foreign State, shall be subject to the
Jurisdiction of such State, and any person or persons
charged with the commission of such an act shall be
tried and, if found guilty, punished according to
the laws offsuch state."

The draft resolution above-quoted covers the subject adequately,
Provisions are made for both civil and eriminel jurisdiection. It pro-
vides for situations arising while the aircraft is above the high seas
or territory not subject to the sovereignty of any State, above a fo=-
reign State and on the ground of a foreign State.

For aircraft above the high seas or territory not subject to the
sovereignty of any State, jurisdiction is conferred on the flag State.

As a solution to the problem presented by an aircraft flying above
the territory of a foreign State, it confers jurisdiction to the flag

States, subject to the three exceptions mentiocned in sbove=-quoted arti-
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cle 2, While it does not fit squarely with the legal status of the air-
space, as envisioned in the Chicago Convention of 1944, nevertheless it
offers a practical solution. For if we follow the principles and ter-
minology of the said convention, we would have conferred jurisdiction
to the subjacent State, subject to exceptions in favour of the flag
State.

Article 4 of the above-quoted draft resolution confers jurisdic=-
tion to the ground State if the act is committed on board an aircraft,
not in flight in a foreign State,.

(2) INTERNATIONAL JURIDICAL COMMITTEE.

This Congress recommended the creation of a speéial jurisdiction
called the criminal jurisdiction of air lew for criminal acts committed
on board a civil sircraft. In the same breadth that maritime jﬁrisdic-
tion deals with acts and crimes on a ship at sea, the criminal jurisdic-
tion of air law would deal solely with crimes committed on board an
aircraft,

The criminal jurisdiction of air law are conferred to the flag State
and to the State flown over. The scope of this jurisdiction is similar
to Perritoriael jurisdiction of & State. In case of criminal acts commit-
ted on board an alreraft flying over a foreign territory, the State hav-
ing custody of the prisoner is given priority. In all other cases, the
conflict of jurisdiction is resolved in favor of the flag State, unless:

(1) the act is such as to endanger the safety and public order of

the subjacent State,




(2) the act injures the inhabitants of the Subjacent State.

Tastly, a Stabe which does not permit extradition of its nationals

shall punish them when they return to its territory after having perpetrated

121
a crime on board a foreign aircraft.

(3) DRAFT RESOLUTION RICOMMENDED BY THE 7TH CONFERENCE OF AMERICAN
STATES AT MONTEVIDEO

This Montevideo draft is presented here because it embodies an ap-—
proach different from all the others.
Briefly the rules recommended are as follows:

1, Acts committed on board a private aircraft while it is in con-
tact with the soil fall within the competence of that Sbi’ff.

2. Any aircraft not within the boundary of any State on the high
geas or territory not subject to the sovereignty of any State is subject
to the jurisdiction of the flag Stﬁz.

3. Recommendation No. (3) envisioned 3 situations. It will best be
illustrated by the following examples: |

(1) offence committed in State A and next landing was made

in same Stabte A - State A has jurisdiction and its laws are applic-—

able;

(2) offence committed in State A and next landing was made in

State B - State B has jurisdiction and the laws of State A (place -

of commission of offence) are applicable; and

(3) place of commission of the offence is undetemined and
next landing was made at State A — State A has jurisdiction and the
laws of the flag State are applicalﬁg.

L., In case of damage effected from aircraft on person and property

of the underlying State, said State has jurisdiction and its laws are ap-

1
plicab%g.
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5. A State that does not concede extradition of its nationals is
obliged to punish them on their return after having committed an offense
on an aireraft, In case of a foreigner, the pertinent provision regard-
ing extradition is applicatiz.

As adverted to earlier, this draft offers a different approach. I%
always confers jurisdiction to the State of next landing, but the law
applicable is always th; law of the place of the commigsion of the of-
fense if it could be determined, otherwise, it is the law of the fleg
State,

Like the draft of the International Juridical Committee it also pro=-
vides for a case wherein a State does not provide for extradition of its
nationals, by obliging that State to punish such nationals who committed
an offense on board an aircraft on their rettiz.

(4) HARVARD RESEARCH IN INTERNATIONAL LAW

The Harverd Reseerch draft Convention with respect to crime as in-
dicated in its title, covers only criminal jurisdiction. It provides as
folli:::

"Art., 3 - Territorial jurisdiction. A State has jurisdiction with
respect to any crime committed in whole or in part within its territory.”

"Art, 4 - Ships and Aircraft, A State has jurisdiction with respect
to any crime committed in whole or in part upon a public or private ship
or aircraft which has its national charecter.®

This draft convention deals with both public and private aircraft,

Similar rules are provided for both.

This draft is the product of a thorough research work and a master-
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ful presentation of the law as they deem it should be.

The net effect of the above quoted provisions, are the following:

(1) On or above the high seas or territory not subject to the
sovereignty of any State, act and occurrences on board an airéraft,
would be subject to the jurisdiction of the flag State,.

{2) Above the territory of a foreign State, acts and occurrences
on board an aircraft would be subject to the concurrent jurisdiction
of the subjacent and flag States. This would be the logical conclu~-
sion, in as much as a State's territory includes the airspace above
its land and territorial waters.

(3) On board an aircraft not in flight in a foreign State, acts
and occurrence on board an aircraft would be subject to the concur-
rent jurisdiction of ground and flag States,

This would follow from the facts that a State is granted jurisdic-
tion not only over crimes committed in its territory but also over crimes
comnitted on board its private and public aircraft,

(5) TENTATIVE DRAFT CONVENTION PRESENTED BY PROFESSOR COOPER AS RAPPOR=-
TEUR TO THE INTERNATIONAL LAW ASSOCIATION CONFERENCE AT LUCERNE

The latest attempt to arrive at a satisfactory solution of the mani-
fold problems presented in this‘paper was made by the Air Law Committee
of the International Law Association which met at Lucerne (August-Septem-
ber 1952), Professor Cooper, as Rapporteur put forward the following
tentative draft conventiizz

"Article 1 - The jurisdiction of a Contracting State extends (a)

to 211 aircraft which bear its nationality mark wherever such air-

craft may be, and

(b) to all aircraft within its territory, including its eirspace."
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"article 2 - For the purpose of conferring jurisdiction in case

of 8 orime committed in the airspace, such crime may be deemed to
have been committed in the airspace of any Contracting State through
which the aircraft has passed, beginning with the last departure of
the aircraft preceding the crime until the first landing thereafter."
"aArticle 3 - When the accused is apprehended in a Contracting State
which does not assume jurisdiction, the accused will be delivered,
if at all, to the first Contracting State, formally requesting ex=
tradition which has jurisdictioﬁ hereunder,”

"Article 4 - Any person tried under the provisions of this conven-
tion may not be tried again for the same offense by the courts of
snother contracting State,"

"Article 5 - This convention does not alter or set aside other bases
for criminal jurisdiction which a State may have incorporated into
its netional laws,

"Professor Cooper pointed out in his report that if the Commitbee

feels that the rule of the territorial jurisdiction of crime would so

require, an additional article might well he inserted between the present

Article 2 and 3 to give the defendent an opportunity to plead and prove,

if he could, that the occurrence for which he is being tried took place

within s particular jurisdiction and not the jurisdiction of the trial,

In that case the convention should provide that he would thereupon be=-

come subject to extradition to the place which he had nemed if that State

desired to extradite him, and that his having been brought to trial al-
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ready would not be & bar to a new trial in the State named by the
accused as the real place of the occurreizg."

This tentative draft proposal, like the Harvard Research draft deals
only with crimes,

It confers concurrent jurisdiction to the flag State and to all
States flown over in the course of the flight in which the offense is

131
comnitted,

To obviate the necessity of determining when the crime is committed,
a formuta was devised conferring jurisdiction to any Contracting State
through which the air;raft passed, "beginning with the last departure
of the aircraft preceding the crime until thefirst landing thereaftzi."

In case the apprehending State refused to assume jurisdiction, the
accused will be delivered to the first entitled Contracting State formal-
ly requesting jurisdictiii.

Embodying the principle of ™Nobis in idem,"™ it provides that any
person tried under the provision of this convention may not be tried
again for the same offense by the Court of another Contracting Stii:.

Finelly the draft convention does not alter or set aside other bases
for criminal jurisdiction which a State may have incorporated in its
national 1&33. Obviously the aim of this provision is to allow general
criminal legislation of a State to stend side by side with it. But cri-
minal legislation specifically referring to aircraft are supersdeded in

136
the interest of harmony.

This tentative draft is the most up to date and covers the subject

of crimes committed on board an aircraft adequately,
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The report meets the approval of most of the members of the Air
Law Committee, of the Internmationsal Law Association. One memizz would,
however, limit the jurisdiction to two States, namely:

"(1) that of the State in which the crime has been committed,
as far as it is possible to determine this State and as far as this
State is disposed to assume jurisdiction, and

(2) that of the State of the flag of the aircri?i."

France does not seem to have purged itself of Fauchille's influence,
its delegate favoured "“The general jurisdiction of the law of the flag
with occasional intervention of the law of the country over flown in the
case of certain vioiations of a particular natti:.“

In an attempt to reconcile the differences between Professor Cooper
and Dr. Meyer, (Switzerland), Mr. Wilberforce (United Xingdom) suggestgd
the "factual situation spproach.™ Under it as soon as an aircraft landed,
a decision is made whether the criminal is to be arrested by the local
authorities or by the Captein of the aircraft. In the former case, then
each State flown over is given time within which to assert and establisgh
their claim to jurisdiction. This, in effect, according to him, would
avoid any conflict between Professor Cooper's proposal and those of Dr.
Meyer: "only one of the States‘flown over would, in practice, be able
to establish its claim and no question of priority would arise except
between the State flown over and the State of the flag. As between these
I would agree that priority should be given to the State flown oiig.;

This tentative draft convention is a deviation from the stand of

the International Law Association, at its conference in 1924, at Stock=
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141
holm, The 1924 draft resolutidn confers jurisdiction to the flag State,

subject to certain exceptions. This tentative draft going further than
the Harvard Research drigi confers jurisdiction to the flag State cons=
currently with any State flown ot:i.

From the national legislations and various proposals or draft con-
ventions analyzed, it is clear, that the following jurisdiction are con-
templated:

144
single State
concurrent between flag and subjacent States or flag State
and all States passed upon, beginning with the last de~
parture of the aircraft preceding the crime until the
first landing thereaftii,
146
alternate with or without a system of priority.

Generelly, a State would claim jurisdiction over acts and ocour-
rences comnitted on bosrd an aircraft in flight over its territory.
Although in few cases they may decline to assume jurisdiction. 8o it
can be safely stated that a State claims jurisdiction on the airspace to
the same extent that.it does in its lend térritories. Any exercise of
Jurisdiction by other State, is only made possible, by their refusal teo
asgume jurisdiction. These States usually consider acts and occurrences
on board an aircraft in flight over its territory regardless of national-
ity of the aircraft, to have been committed and occurred on the ground;

so it is governed by its laws.

Jurisdiction is conferred to:
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147
the subjacent State
148
fleg State
149

State of next landing, and
all States flown over, begimning with the last departure of the
aircraft preceding the crime until the first landing thereaftgg.
and the laws applicable ave:
151
laws of the State exercising jurisdiction;
laws of the place of the commission of the offeigzs and
laws of the flag State, in case the place of the commission
of the offense could not be determiizg
An attempt is nere made to harmonize the principles embodied not
only in the various proposals and draft conventions analyzed hereinabove;
but also other proposif: studied by the writer for this paper. The prin=-
ciples referred to with various shades of agreement are:
1, That the aircraft which is above the high seas and territory
not subject to the sovereignty of any State, is subject to the jurisdic-
tion of the flag State.
2, That & State over which an aircraft is flying when the acts and
occurrences occurred docs not usually assume jurisdiction, unless it
produces effect on its territory, which are variously described as:

(1)

breach of its law for the public safety aﬁd its military

and fiscal laws,

(2) - breach of its regulation on air navigation
165

(3) - having effect on its territory

(4) = violate law intended for self-preservation
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(5) -~ infraction which endangers security or propeety of the State
‘ 156
(6) —~ violate custom and sanitary regulations
(7) - have relations to the inhabitants
157
(8) - disturb tranquility
_ 158
(9) = compromise security and public order
3. That no attempt was made to legislate out of jurisdiction the

159
gubjacent State; even the most ardent proponents of flag State jurisdic~

tion, always provides an exception in favour of the subjacent State,
There is a noticeable tendency in the earlier proposals to confer
Jurisdiction to the flag State, subject to certain exceptions in favour
of the subjacent sbifg, while later ones confer concurrent jurisdiction
to the flag State and the subjacent Sbifi-, and the latest one confers
concurrent jurisdiction bo all States flown over in addition to the
flag stiSi. In between the two positions is a third iﬁg which confers
Jurisdicbion always to the "State of next landingh, - after the commis~
sion of the offense, with the qualification that the law of the place
where the aircraft was flying at the time of the commission of the of-
fense should be applicable; in case the place of the commission of the
offence could not be determined, then the law of the flag State is
applicable,
lastly, another one would create a spscial jurisdiction callsd, the
criminal jurisdiction of air law for criminal acts committed on board
a civil aircri-?‘th.
3. CRIMINAL JURISDICTION

In discussing first criminal jurisdiction, it will be noticed that

we are not following the patern sebt forth in the draft resolution of




the International Law Association at its 33rd conference, in 1924, at
Stookhigi. The reason for that is simple, even the International Law
Association at its latest meeting in Lucerne (1952), admitted that there
is more urgent need for dealing first with criminal jurisdictiig. Be~
sides & State is more concerned with crimes than civil matbters, since
the former constitute an offense against the State itself, After all

is said and done, bases and reasons given for claim of jurisdiction over
crimes may also be claimed for civil jursidiction,

Before proceeding to discuss the different rules applicable to the
various situations envisioned in this paper, let us indulge in some ne=-
cessary definitions,

Here they are:

"s State's jurisdiction" is its competence under international lew
to prosecute and punish for ériiz."

"A crime is an act or omission which is made an offense by the law
of the State assuming jurisdictiii."

Any discussion of crimes committed on board an aircraft is boynd
to give rise to conflict of jurisdiction. For here we are dealing
with internationsl flights. The present speed of aircreft permits the
crossing of borders in matter of hours,

Under the sfore-cited Chicago Convention of 1944, only aircraft
not engaged in international air services shall have the right to fly
into or across the territory of another State and to make stop for non-
traffic purposes, without the necessity of obtaining prior permission.

169

But the State flowm over reserves the right to require landing. The

aircraft of a contracting State entering snother, is subject to the laws
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and regulations regerding operation and navigation of aircraft of the
State visiizg. Such rules and reguletions should not discriminate
against foreign uircri;i.

As could be gleaned from the above-quoted provisions, the privileges
granted is limited to aircraft not engased in international air service.
It thus explicitly exclude commercial scheduled air lines, which form
substantially the bulk of present day air traffic. So that in pfactical
effect the right to fly into or across the territory of another State is
a product of hard bargaining, wherein a State strategically located,
could demand a high price for such right.

Besring in mind the formula suggested in the preliminary state~
ments, we have made for civil aircraft, as well as the rules suggested
in nationel legislations and proposals of international law socleties
and learned writers, we would now discussed the application of such
formula and rules to the manifold problems called forth in the different
situations encountered in this paper.

A. CRIMES COMMITTED ON BOARD AN AIRCRAFT ON OR ABOVE TH® HIGH SEAS CR
TERRITORY NOT SUBJECT TO THE SQVEREIGNTY OF ANY STATE.

As indicated in the above sub-topic title, it is broad enought to
cover:

l. crimes committed on board an aircraft while flying above
the high seas or territory not subject to the sovereignty of any
State; and

2, crimes committed on board an aircraft (including seaplane)
forced to land on the high seas or territory not subject to the

sovereignty of any State,
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Situstion No. 2, seems to call for clarification, The situation
envisioned by the writer are:

1, Suppose a seaplane due to engine trouble was forced to land on
the high seas, and while sitting pretty in the ocean, a crime was com~
mitted, or .

2. Suppose an aircraft was forced to land in the portion of the ar=-
tic, not subject to sovereignty of any State, and while in that position,
a crime was committed,

Obviously a crime committed outside the aircraft while forced to
land in the artic as indicated above, would not be within the scope
of this paper. So it would not be discussed here,

The high seas and statcless territory is as free as above the high
seas and stateless territory. Both are not subject to the sovereignty
of any State, Similar situations called for similar solutions. So these
two situstions were combined in one sub-topic, inasmuch as the rule for
one should also be the rule for the other,

As a general rule the situations presented by crime committed on
board an aircraft on or above the high seas or territory not subject to
the sovercignty of any State does not present a problem. A rule can be
easily evolved that fits perfectly into the puzzle. Here no conflicting
claime of jurisdiction is presented. Intruth there is an agreement as
to what should be the rule - both in draft conventions presented by
learned writers and international law societiss and national legislations.

Airspace over the high seas or territory not subject to the sove-

172
reignty of any State is free to the use of all, This is the only portion
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of the airspace where there is a complete freedom comparable to the
173
freedom of the sea.

Crimes committed on board an eircraft flying over the high seas or
territory subject to the sovereignty of any State 1s conferred to the
State in which the aircraft is registered (flag State)., This position
is supported by the Harvard Research in International Law, which states,
in its commeizg: "xxx it has seemed clear that a principle which assimi-
lates competence over ships to the state's territorial competence is
well founded. A similar solution for the problem of aircraft, while of
course impossible to support by an equally impressive array of practice
and opinion, scems warranted by similar consideration of convenience
and by such authority and opinion as has found expression during the re-
latively short interval in which the problem has been of practical im-
portance ..."

By analogy to the ship the jurisdiction of e State over its aircraft
on the high seas is further supported by the Lotus Case, wherein it was
175
held:

"A corollary of the principle of the freedom of the seas is that

ship on the high seas is assimilated to the territory of the State

the flag of which it flies. It follows that what occurs on board

a8 vessel on the high seas must be regarded as if it had occured on

the territory of the State whose flag the ship flies..."

A perussl of various legislations, further support the position that

8 State claims jurisdiction over its aircraft above the high seas or ter=-

ritory not subject to the sovereignty of any State. Claims put forth is
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wide enough to consider an aircraft as a territory of the State., Italy's
Navigation Code, lMarch 30th, 1942, proviézgz

"Article 4 - Italian vessels on the high seas and Italian aircraft

in a place or in air space not subject to the sovereignty of auny

Stgte shall be considered as Italian territory."

Other States made similar clailz.

The United Kingdom also claims Jjurisidction over acts done on board
its aircraft. Jurisidection in regard to aircraft is equally wide, since
the legislature has extended to aircraft the same attributes for the pur-
poses of criminal jurisdiction as have long been accorded to shizg.

This may therefore be regarded as another instence of legislative assimi-
lation of aircraft to ships. The Philippines on the other hand, express-
ly claims jurisdiction over an offence committed while on a Philippine
airship, even if it is outside its territizz, presumably including the
high seas or territory not subject to the sovereignty of any State.

One wriizg would make us believe that due to dissimilarities between
air and sea travel the "law of the flag"™ applicable to a ship should not
apply with equal force to an aircraft. According to him, "the essence
of carriage by air as compared with carriage by sea is speed and shortness
of duration ..." There is therefore, it is submitted, much less connect-
ion between persons and goods abosrd an aeircraft and the country of its
registration than in the case of a ship." Frankly, we could not see our
way clear, to agreeing to his proposition. While it is true that one
can travel from Manile to San Francisco by air in about three days, the
same distance is ususlly covered by a ship in seventeen days., Yet it is

181
a fact that during the 31 flying hours from Manila to San Francisco, the
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persons on board an aircraft should be governed by some law. In quest-
ion of jurisdiction, such as this, what is importeant is not the attach-~
ment of a person to the aircraft and its country of registration, but
rather the applicability of a State law to the aircraft and all persons
and things on board such aircraft, Nature hates a vacuum, to the same
extent that the law does, Whether the flight above the high seas be one,
two or ten hourg, the important thing is to have a reign of law for even
such a short period. For crime does not need the expiration of an hour
for its perpetration. It might be done in matter of minutes. In the
high seas which for centuries have been regarded as outside the juris-
‘diction of any State or equally subject to the jurisdiction of all, the
law of the flag of the aircraft should prevail. In the present state
of international law, it is only the flag State that could and should
assume jurisdiction over its aircraft on or above the high seas or ter=-
ritory not subject to the so#ereignty of any State. Any other rule would
necessitate an international convention, such as the move to create an
international criminel jurisdiction, Crimes on board en aircraft on or
sbove the high seas may be given to the proposed International Court of
Criminal Justice., But in the absence of such court, crimes committed on
board an aircraft on or above the high seas or territory not subject to
the sovereignty of any State should be given to the flag State,

The Chicago Convention of 1322, by imposing to each contracting State
the obligation to see that every aircraft carrying its nationality mark
shall comply with the regulations relating to the flight and manoeuvre

of aircraft - in effect conferred to the flag State jurisidction over its
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sircraft above the high seas or territory not subject to the sovereignty
of any State, since this portion of the earth is not subject to the so-
vereignty of sny State.

The rule applicable here is further supported by the status of the
airspace and the aircraft which was discussed earlier. In that discus=-
sion the writer deduced the conclusion that the airspace above the high
seas or territory not subject to the sovereignty of any State - is free-
and that the State legally entitled to claim jurisdiction over aircraft
is the flag State.

So the general rule with regard to crimes committed on board am air-
icraft above the high seas or territory not subject to the sovereignty of
any State, is simply this:

That it is subject to the jurisidection of the flag State,

This is the only convenient and practical solution. The flag State
is legally entitled and most directly‘concerned with the crimes and in
a most convenient position to exercise jurisdiction. In fact, under the
present state of affairs, it is the only State which could exercise jurisw
diction, in the absence of an international convention.

As en afterthoughtwe might add that there is no reason why the rule
for crime committed above the high seas or territory not subject to the
jurisdiction of any State be at variant to crimes committed on bosard an
aircraft on the high seas or stateless territory. Both on or above the
high or stateless territary are not subject to the sovereignty of any
State., Similar situations called for similar rules.

Nevertheless, situations might arise that called for an exception

to the general rule thus far evolved, One situation is suggested in a
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recent Philippine case., Facts given are modified to suit the situation
called for., Briefly here are the facts as modified:

Mr. X & Chinese resident of Manila, was suspected of being a com-
munist. In an attempt to get one jump ahead of the govermment autho-
rities, Mr. X boarded a Philippine Airlines aircraft bound from one pro-
vince to another. While the aircraft was flying over the high seas, Mr.
X ordered the pilot to fly it to communist China, when he refused, Mr.

X shot the pilot. In the ensuing melee the aircraft got out of control
and collided with another aircraft.

If the aircraft with which the Philippine Airlines aireraft collid-
ed is snother Philippine aircraft, no doubt the Philippines will have
jurisdiction,

But if the aircraft with which the Philippine aircraft collided is
san Australisn aircraft, then we have a possible claim of jurisideticn by
two flag States., The Philippines could claim jurisdiction on the ground
that the crime took place and produced effect on its aircrigi. And the
Australian could also claim Jjurisdiction on the ground that the crime
produced effects on its aircrt?i.

What is then the solution to the problems presented?

Obviously, one of the solutions applicable is suggested in the Lotus
C;SS. There a Turkish end French vessels collided on the high seas, the
Permanent Court of International Justice, held that Turkey and France had
concurrent jurisdiction, the court staizz:

"The offence for which Lieutenant Demons appears to have been prose=-

“cuted was an act of negligence or imprudence having its origin on board

the Lotus (French Vessel), whilst its effects made themselves felt on the
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Boz-Kourt (Turkish Vessel). These two elements are, legally, entirely
inseparable, so much so that their separation renders the offense non-
existent, Neither the exclusive jurisdiction of either State, nor the
limitations of the jurisdictions of each to the occurences which took
place on the respective ships would appear calculated to satisfy the re-
guirements of justice and effectively to protect the interests of two
States. It is only natural that each should be able to exercise juris=-
diction and to do so in respect to the incident as a whole, It is there~
fore a case of concurrent jurisdiction." (underscoring supplied)

188
Another solution is suggested by the Bustamente Code. The said code

claggifies collision into fortuitous or wrongful. In case it is fortui=-
tous, the law of each State epplies to its aircraft. In case it is
wrongful, then the law of the injured aircraft is applicable.

Applying the various considerations previously evolved, the writer
might conclude:

That the flag State is legally entitled to exercise jurisidection.
That the flag State is most directly concerned with the crime; and the
flag State is the most convenient State to whom jurisdiction could be
given. In fact it is the only State to whom jurisdiction could be given,
in the absence of an international convention.

Finally we might add that this position is supported by various

189
drafts convention proposed by learned writers and international law so-
190
cieties, national legislation of various States and by the Chicago Con-
191

vention of 1944,
B. CRIMES COMMITTED ON BOARD AN AIRCRAFT WHILE FLYING OVER THE TERRITORY
OF A FOREIGN STATE.

Jurisdiction over crimes committed on board an saircraft while flying




-7l -

over the territory of a foreign State really poses a problem, Various
propossls and national legislations put forth claims in favour of the
flag State, subjacent State, State of next landing, all States flowm
over (from last departure preceding the crime to next landing after coem-
mission of the crime) and the 3Jtate of which the offender or victim is a
nationsl. Further jurisdiction may be single-State, concurrent or slter-
nate,

Any acceptable solution to the problem presented here must perforece
gtart with sovereignty as basis, For sovereignty, despite the passing‘
years, has not lost its fascination to Steates. Unlike a pretty woman who
has lost youth and allure with the passing years; sovereignty, like wine
mellowed with sge and passing years only enchances and increases its fas-
cipation to States. For in inspite of Lhe avowed objectives to estab-
lish a world government, by & great number of States, still the Charter
of the United Nation put sovereignty in the pedistal by stating that it is
founded in the "Sovereignty eéuality of Statii.'

Of course the easy way out.is to confer jurisdiction in favour of the
subjacent State. This solution fits perfectly the declaration in the Chi-
cago Convention of 1944, with regard to State's sovereignty over the air-
space. But does it solve the problem? Obviously not, for we also found
that there are cases in which the subjﬁpent State does not wish to exer-
ocise jurisdiction. It seems that the best solution is to confer juris-
diction to the subjacent State in the first instant, with a leeway for
sald State to deecline jurisdiction if it chooses to do so,

So the best solution to the problem is this:

To confer jurisdiction in the first instant to the subjacent State;
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if she declines jurisdiection, then jurisdiction should be conferred to
the flag State.

The system will work like this:

The subjacent State will be given a certain time, after notifica-
tion, within which to decide whether it will take jurisdiction or not,
If it decides to take jurisdiction, no other State can take jurisdietion.
If its declines or the allotted time Tfor deocislon expires, then the flag
State will heve jurisdiction.

This solution fits in the formuls alluded to earlier, to izzz

“That & State legally entitled to claim jurisdietion over

acts and occurrences on board an sircraft declines éo do so, when

such acts and ocourrences do not produce effects on its térritory."

Obviously it is not possible to separate acts and ococurences that
produce effects in a territory from that which do not produce effects,
Where it possible our problem would be simpler for we could provide a
rule for the former and snother for the latter.

But the States themselves could not agree on an exsct definition of
what pfoduces effects in its territory. In fact some Stttzi use the
phrases "produce effect or alleged to produce effects in its territory;

Obviously in using the phrases mentioned sbove, a State wish to
have s wide discretion in deciding what acts produce effects in its ter-
ritory, It does not want the exercise of such discretion be hampered

by legal verbiage or by a restrictive definition,

Who shall decide whether an act produces effeot on its territory?
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Obviously, the subjacent State. Granting the power of decision to
& third State or to a group of Stateé, would be a derogation of sove-
reignty to which States as they are now constituted would nét accede.
Especlially acts concerning self-preservation, a State would not bewill-
ing to have other State or group of States for that matter decide for it
what acts constitute a violation of its rights of self-preservation. Such
being the case, the subjacent State should be the only one to decide what
acts produce effects in its territory. In giving the subjacent State
priority of jurisdiction, we in effect give it the power of deciding
what acts produce effects in its territory.

Az the ssying goes:

A man is Lord of his castle. A State is Lord of its territory. Her
lordship over the airspace is as effective as her lordship on the surface
of the earfh. A State does not want & sword of Damocles hanging over her
head in the form of a rule that would shackle her power to take 2]l mes-
sures necessary for self-preservation, A State would not accede to &
rule which would in effect decide for it what acts affect its territory.
As Zltelman in referring to State's sovereignty over the airspace,
pointed out:

"It is most to be desired that in 1ts future internationsl dealings

the German Empire should place itself with entire decision upon this

gtandpoint, which is the only one that permits it to remain master
in its own house and to provide for its own safety as it shall think
right.? (underscoring supplied)

Another reason for granting jurisdiction over the airspsce to the

subjacent State, in the first instance, to the exclusion of all othpr States
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is the presence of “danger in the akr®. In fact it is “danger in the

air® as spelled out in the First World War, which tilted the Second Bat-
tle of Boﬁzg in favour of the sovereignty of the air theory., The Second
World Wer, enchanced such danger, At preéent the atomic boﬁb, H-bomb,
nerve ;22, gorm warfare, and intercontinental bsllistic missiles, in-
creases such danger tremendously. The "danger in the eair"™ is therefore,
real and not imaginary. BSuch being the case, a State would not readily
accede to an agreement which would in any way lessen or cause her to share
control over the airspace in which danger lurks,

That the power of decision is given to the subjacent State, is in con-
sonsnt with the practices of States with regard to vessels. For centuriés
now, some States in their mutual dealings have agreed that vessels in port
are not subject to the jurisdiction of the littoral State, unless the act
or occurrence on board & vessel affeots public order or the tranquility
of the port is disturb or when the local authorities is appealed to., While
this rule is disputed by the British, there seems to be no real difference
between the British and French rules, except the nationale of the decisgion,
AsiJessup obserigz:

"ks » matter of practice, there seems to be little actual deviréenoe
between the action of American and British Courts on one hand and French
and Italian Courts on the other. In all countries the court customarily
declines jurisdiction when its interests are not affected, the diffefence
being in the rationale of the decisions; the Anglo-American courts are

inclined to remark in all cases that their legal power to assert juris-

dictlon is clear, but that as a matter of discretion they decline to

g
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entertain the case; the courts of France and other countries prefer to
rest their decision upon the ground that it is the invariable rule to
leave to the ship itself and the authorities of the flag State matters
which concerns only the internal affairs of the vessel "

But in the case of disturbance, who determine whether particular in-
cident has affected the peace and tranquility of the port? The local au=~
thorities has the power of decision even in cases where there is no actual
disturbance in the port. That was the ruliﬁg in the Wildenhaus Ctzz. And
there is now a tendency of the French Courts to accept the moral distur-~
bance theory enuciated in the said case. So in the final analysis it
is the littoral State which has primary jurisdiction; and only when it
declines to exercise jurisdiction could the State of the flag of the
vessel assume jurisdiction. So also in the acts and occurences on board
en aircraft, the subjacent State has primary jurisdiction, and the flag
State could claim jurisdiction only when the subjacent Stete decline to
exercise jurisdiotign. If that is the rule for vessel, with more resson
it should also be the rule for aircraft in flight above a foreign territory,
farwhile a vessel is lateral to the land, sn aircraft is just above the land
and snything drop from it would Yy force of gravity find its ultimate des=
tination in land. Progress in atomic warfare, germ warfere snd guided
missiles served only to enchance the danger that lurks in the air as spell-
ed out in World Wer II. So a rule that let the subjacent State decides for
itself over what acts and occurrences on board an sircraft it would take
Jurisdiction seems to be the only rule that would best served the interests

of States as presently constituted.
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In resumé, we might say that in conferring jurisdiction to the sub-
Jacent State, in the first instant, at the exclusion of all other States,
we in effect:

(1) gives the subjacent State the power to determine what crimes
produce effects in its territory. We are compelled to do this as no rule
could be formulated that would with succinctness separate the crimes that
produce effects in & territory from ome that do not produce such effects.
It is & matter of taking the chaff with the wheat,

(2) gives the subjacent State enough leeway to decline jurisdiction
if the crimes do not produce effects in its territofy.

Here, there is no need for an "Ibis in Iden" provision, envisioned
in the Harverd Research draft., Here no concurrent jurisdiction is pro~
vided for., Omly one State could take jurisdiction at e given moment. The
decision of the subjacent State to assume jurisdiction preclude any fur-
ther possibility of the flag State from taking jurisdiction. While the
decision of the subjacent State to decline jurisdiction leaves only the
flag State as the one and only State entitled to claim jurisdiction.

The writer is also aware of the fact that one proposal would grant
jurisdiction to all States flown oizi. Qur reason for limiting juris-
diction to two States, is simply this:

Thet it is preferrable and logical to confer jurisdiction to the

States legally entitled and most directly concerned with the crimes,

than to give it to any other States which has no connection whatso-

ever with the airspace, the aircraft and the crime,

The subjacent State is legally entitled and concerned with the crime

inssmuch as it happens above its airspsce. The flag State is directly
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concerned with the orims, since it happens aboard its sircraft. The flag
State is most concerned with‘the orime because it is its duty to see that
every crime that occurs on board its alrcraft receives its just punish-
ment., The State that would really take to heart the obligation to punish
crime committed on an sircraft is the flugkstute, becauge it wants to
ghow the world that on board its aircraft law end order reign. For after
2ll is said sand done an aricraft is important to a State, to the extent
that is is used as an instrument of national policy, permitted to bear its
flag and subsidized to tide it over bad times or.just to keep them flying.
As Dr. Alex Meyer pointed 522: |
*In my opinion, it is not necessary to confer jurisdiction on se
many BStates, in pﬁrticular not to States which have no legal connect-
ion either with the criminnl; or with the crime, and the jurisdiction
of which is quite arbitary..."
"It cen naturally happen that both States refuse to assume jurisdic=-
tion, but in this case, when two States which sre, first ind fore=
most, interested that the criminal ghould be punished, refuse to try
him, it seems to me that there is no need to create snother juris&ic-
tion able to try him,..%
201
Lestly, to quote & distinguished Judge:
"no State attempts to exercise a jurisdiction over mat#ers, persons
or things with which it has absolutely no concern."
The writer prefers to treat separately a case in which the plece of

the commission of the offense could not be determined., This is entirely

different situation that calls for a different rule.
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If the place of the commission of the offense could not be determined
due to bad weather or other reasons, a favorite rule, which is skin to so~
lution embodied by various States in their municipal legislations, is to
confer jurisdiction concurrently in all the states.or provinces flown over.

This is one possible solution. But a better solution is to confer it
to the flag State,

Here there is no chance that the crime produces effects in the terrie
tory of the underlying States. For if it does the place of comiassion of
the offence could certainly be determined,

What » man does not know would not hurt him, What a State could not
even prove that it had happened in its territory would not produce effects
in its territory. The underlying States could easily agree to confer ju-
risdiction to the flag State when the crime did not produce effects in its
territory.

Reduced to the simplest terms, the claims of the'underlying States
and the flag States are as follows:

Underlying States - We are entitled to jurisdiction because it might

had happened in our territory.

flag State - I am entitled to jurisdiction because it happened in my

sircraft,

As between the "might had happened™ and the "it happened“ I would
prefer to grant jurisdiction to the latter. After all an aircraft is con-

202

sidered by some States as an extemsion of its territory, and is generally

considered as fufficiently impressed with State's nationality as to attract
203

its lews to it,
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As adverted to earlier in crimes committed on board an aircraft
above the high seas, the flag State has jurisdiction. Im crimes commit-
ted above the high seas sand crimes committed on board an aircraft in which
the place of commission of the offence could not be determined, one ocommon
element is present, to wit:

That the crimes were committed on board sn aircraft, which is

generslly considered as suffioiently impressed with the nationality

of a State as to attract its law tozg:.

Such being the case, crimes committed on board an aircraft in which
the place of commigsion of the offence could not be determined should also
be subject to the jurisdiction of the flag State.

Is there s necessity here for the "wheel of fortune®™ rule adopted in
municipal laws?

Here there is no need for a "wheel of fortune™ rule. Here there is
no need to leave to chance which étute shall have jurisdiction. Here ju=
risdiction could be given to the State most directly concerned with the
crime the flag State on whose aircraft the crime occured. As against
States who could not even prove their dubious claims that it happened in
their territory, it is better to confer jurisdiction with the State most
directly concerned with the orime,

Besides a State might readily agree to this solution, inssmuch, as it
is a case of "Do ut Des, do ut facias", I give that you may give., In
giving up a dubious claim to jurisdiction, it gains the right to claim ju-
risdiction whenever orimes are committed in its sircraft in similar situa-

tions,
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C. CRIMES COMMITTED ON BOARD AN ATRCRAFT WHILE IT IS ON THE GROUND OF A
FOREIGN STATE.

HBere again it is necessary to resolve conflicting cleims to Jurisdic~
tion by the ground State snd the flag State.

One solution would grant the States above-mentioned concurrent juris-
‘diction. Another would confer jurisdictioh to the flag State - subject to
the qualifications that the crimes did not disturb the tranquility of the
airport, or it involves only the crews of the alrcraft, or the assistance
of the ground suthorities has not been requested. Obviously the last rule
is an application of the French rule regarding vessels in the ports of
another Stigg. |

The best rule in the opinion of the writer is one that confers juris-
diction to the grojnd State,.

Before discussing the reasons for the above-mentioned rule, let us
first resort to some necesssry definitions:

"gerodrome - is defined as sny definite and limited ground, or water
area intended to be used, either wholly or in part, for
the landing or departure of uircrigi.“

*In flight - relates to the period from the moment when it becomes

. detached from thé surface until it becomes again attached

207
thereto,®

For our purposes, thefefore, an aireraft is on the ground whenever it
is not in flight, as define above,
This rule is applicable to aircraft on an serodrome snd on other

grounds., It includes seaplane in territorial waters. After all a sesaplane
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208
is not a ship according to several cases, So the rule applicable to a

crime conmitted on & seaplane within territorial waters is the same as
that of crime committed on an sircraft on the ground,

The best rule for this situation as adverted to above, is to confer
jurisdietion to the ground State. The reason for this rule 1s agh simple
a5 the relation of the land, the sesa and the air to man, Of these three
elements, the land is closest to a man's heart, It is the place where a
man is rooted; the place where he has his abode. A man might go out to
ses, but he always has to return to land. He might for a time enjey flying
up in the "wild blue yonder®™, but in the end he has to return home. Be-
cause of its importance to him, a man, therefors, would be more prone to
exercise the greatest degree of jurisdiction over the land, than over the
territorisl sea or air, As one writer, putzgg:

*The element of the earth (land) is preferred before other elements.

first snd principslly, because it is for habitation and resting place

of man, for man cennot rest in any of the other elements, neither in
the water, air or fire,"

A man is lord of his cuétle. To a State ité territory is her castle,
Therefore, it is not likely that a State would be willing to share jurisdic-
tion on matters taking on board an aircraft in her lsnd territory.

Then a State claims jurisdiction over crimes on board an aircraft on
the ground it is just like claiming jurisdiction over cars and trains pas-
sing through its territory. True it is that cars and trains are not im-
pressed with the nationality of any Stete, nevertheless, it is likewise

true, that the consensus among states and the prevailing rules of Inter-
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national Law is this:
| That in conflict of jupisdiction between territorial and flag States,
the farmer always prevails,
210

As Jessup pointed out:

On the land territory of a nation the laws of other nationg are re=-

cognized only by comity, although certain more or less definite rules

determine when such recognition is granted.

This rule conferring jurisdiction to the ground State is further sup-
ported by the practices of States, State might by legislation claim juris-
diction to punish offenses committed outside its territory, yet thﬁy never
attempt to exercise it while the perpetrator is not within their territory.

A State could afford to be complacent to what takes place on a ves-
sel in its territorial watiii. It oould also be complacent to what is
taking place on board an aircraft, 10,000 or 20,000 feet above its air
gpace, But it certainly could not be indifferent to what takes place on
an aircraft resting on its ground., For it cannot be denied that eirports
are usually located in a c¢ity or near a city., Its closeness to the popula-
tion center would perforce make any crims cormitted on board such aircraft
a disturbance of peace or public order, as to warrant prosecution in that
State. What difference would it meke if the offencg was committed in a car
in an airport? If the crime committed in a car in an sirport would be sub-
ject to ground State jurisdiction, why then a crime committed on sn air-
craft twenty or thirty meters away from the same car be not subject to the

jurisdiction of the ground State?

At aconference held at Montevideo on March 19, 1946, this provision was
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: 212
suggested for crimes committed in en aircraft not in flight:

"Tf the crimes are committed on board a private airplene which is

not in flight, the ocorresponding trial and imposition of punighment

shall be conducted acéording to £he laws and by the judges of the

territory where the crimes occurrdd.*

Under the above quoted provision, thé private aircraft is essimilated
to the territory of the ground State for purposes of jurisdiction; so much
so, that it is safe to assume that it is as much subject to the jurisdio-
tion as if the crime occurred in any street of such State.

Aside from the purely legalistic raetiocination given above, it would
be more practical and convenient to confer juriédiction fg_the grownd State,
The usual procedure would be to have the offender arrested by the
ground State authorities prior to the departure of the airoraft. Since the
ground State has the jurisdiction the necessity of extraditing the oculprit
to the flag State is obviaeted. Thus in effect simplyfying the procedure

of bringing the offender to justice,

4, CIVIL JURISDICTION

The first problem posed by civil jurisdiction of a State over acts and
occurrences on board an aircraft, is this:
Should the rule adopted for civil jurisdiotion be similar to oriminal

Jurisdiction?

An affirmative reply would simplify the problem,
213 ’
It should be noted that the draft resolution of the International Law

Association, at its 33rd Conference, in Stockholm, in 1924, provides for

Lowad
pverys
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gimilar solution to both civil and oriminal jurisdiction. Fauchille also
recommended a similar rule for both civil and criminal jurisdiction,

The answer to the problém posed above could be easily solved by analy-
sing comparatively civil and oriminal acts.

A crime is an offence against the State, A civil act is an offence
against a private individusl. A oriminal offender is prosecuted by the State.
A civil offender is prosecuted by private individual by the use of government-
2l machinery created for the purpose. ﬂevertheless, it is as much a duty of
the State to see that criminal offender is punished as to see that offender
in oivil cases make good the damage cuased by them, It is the prime duty. of
e State to see that there is a reign of lew and order in its territory. B8Such
being the case a State is as interested in claiming and exercising jurisdic-
tion in oivil as well as in criminal matters.

Besides in tortious acts there is no hard and fast rule, What is merely
congidered as tortiii: in one State may be considered as criminal in another,
So the safest solution is to provide the same rule for crimes and torts.

As for other acts and occurrences on board an aircraft like marriages,
birth, death, meking of a will,_contract, etc., again no hard and fast rule
could be adopted as to which of the acts and occurrences are more iﬁportant
to a State. So again a rule similar to criminal jurisdiction is in order.

Lastly, we can conclude that the reasons backing the rules adopted for
criminal jurisdiction alsc braced a similar rules for civil jurisdiection

with adequately strong force,

A. ACTS AND OCCURRENCES ON BOARD AN ATRCRAFT ON OR ABOVE THE HIGH SEAS OR
TERRITORY NOT SUBJECT TO THE SOVEREIGNTY OF ANY STATE.

The acts and occurrences that would usuelly happen on board an aircraft
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are few, occasions, therefore for the exercise of civil jurisdiction would
be rare. Acts and occurrences that would p;obably teke place on board an
aireraft are torts, marriage, birth, death, wills, and contract.

The problem therefore, pr;sented is this:

When o marriage takes place in an aircraft in flight over the high seas or
territory not subject to the sovereignty of any State, which is the locus
celebrationis? Is it deemed to have taken place in the flag State? Or in
a territory not subject to the jurisdiction of any State, and therefore no
lew is applicable,

Suppose & birth occurred in the course of such flight? Where is the
ohiid deemed to be born?

So in the final analysis, our problem here is a formulating‘iﬂrule
that would provide a situs for the act and occurrences taking place on
board an aircraft,

Like in crime, acts and occurrences on board an asircraft on or above the
high seas or territory not subject to the sovereignty of any State should be
given to the flag State. This rule is backed by proposals of learned writers
and international law societiii end national legislatiom, This is also sup-
ported by analogy to the maritime rule, wherein acts asnd occurrences on board
a vessel are governed by the lew of the flag carried by the vesziz. Anelogy
in this case is called for, because the aircraft like the vessels possess
nationality, This characteristic as we have adverted earlier en§B}9 the flag
State to extend its jurisdiction over alrcraft flying its flag, As the Per-

_ 218
manent Court in Internationsal Justice ruled in the afore-mentioned Lotus case:




*Vessels in the high seas are subject to no authority except that

of the 8tate whose flag they fly. 1In virtue of the principle of

freedom of the seas, that is to say, the abgence of any territorial

sovereignty upon the high seas, no State may exerclse any kind of
jurisdiction over foreign vessels upon them,"

From the rule aforestated we might state briefly:

That torts committed by one person againsgt another on board an aircraft
situated as above-described, would be deemed to have been committed on the
territory of the flag State. And so a marriage solemniged, death and birth
océurring, wills and contraects executed on board an aircraft on or above
the high seas or territory not subject to the sovereignty of any State, are
deemed to have occurred in the flag State.

This general rule is however subject to fhe exception, illustrated in
our discussion of criminal jurisdiction,.to wit:

When the act caused collision with aircraft of another State in whioh
case the rules would be as follows:

(1) Concurrent jurisdiction of two flag Staiiz; or

(2) Jurisdiction of the flag State injured if the collision is wrong-
220
fuls or

(3) Jurisdiction of each flag State to its aircraft, if the collision
is fortuitous,
B. OVER ACTS AND OCCURRENCES ON BOARD AN AIRCRAFT IN FLIGHT OVER A
FOREIGN TERRITORY.
Before proceeding with the discussion of the acts and occurrences on

board en aircraft, over a foreign territory, let us first define the problem

involved in civil jurisdiction. The problem is this:
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That torts committed, marﬁiage solemnized, birth and death occuring and
wills and eontracts executed on board an aircraft in flight over a foreign

territory should have a situsa.

Which would be the situs? Should it be the subjacent State? Would it
be the flag State? Or would it be concurrent?
We will answer these question separately ?E/phe course of our discusg-

gion of the various acts and occurrences above-mentioned,

TORTS

®Port is a term applied to a miscellaneous and more or less unconnected
group of ocivil wrongs, other than breach of contract, for which a court of
law will afford a remedy in the form of an action for damages., The law of
torts 1s concerned with the compensation of losées suffered by private in-
“dividuals in their legally protected interests, through conduct of others
which is regarded as socially unreasonaiii.".

"What is the rule with regard to torts éommitted on board a vessel in
the territorial sea? Whether an act is tortious or not must generally be
determined by the laws of the place where the act was committed,

In a study made by Professor E. Rabel for the University of Michigan,
he stated it in this 3:;:
¥For torts committed on board a vessel as well as those inflicted
through faulty navigation the territorial law governs. This rule does
not cover however, the internal menegement end discipline of a ship,

which, instead is governed by the law of the flag the vessel flies."

Based on the rule above-quoted for vessels in territorial waters, we




could also grant to the subjacent State jurisdiction over torts committed

on board an aircraft in flight over a foreign territory. But as there are
ceses in which the subjacent 3tate would not be interested especially when
the torts committed within the confines of the aircraft, involves only the
orew or passengers who are not its national; so again the best rules would
be this:

To grant’jurisdiction in the first instant to the subjacent State, if
it declines to assume jurisdiction then jurisdiction should be given to the
flag State,

In effect we are givingAthe subjacent State the right to determine for
itself, whether it likes to assume jurisdic&ion or not. For_after all the
airspace is a part of its territory, so any exemption from jurisdiction
could and should only be granted by its express or implied consent.

So for torts committed on board an aircraft in flight over a foreign
territory, it would be the duty of the aircraft commander to record it in
the Journey log-book and to furnish certified copies of the extracts to
both subjacent and flag Staiig. In this wey then, the subjacent State could

decide whether it would assume or decline jurisdiction,

MARRIAGE

Under the Philippine law a marriage is not a mere contract but an in-
violable social institutiii. It also authorized the Chief of an airplace
to solemnize merriage in articulo mortis during a voyage. The latter arti-
cle oonfers a special awthority upon an airplace chiefs to solemmize mar-

riage. This authority however extends only to marriage in articulo mortis

or on the point of death, and subject to the conditions that the marriage
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be on board an aircraft during & voyage. The general rule with regard to

merriage is this:

That a marriage valid where it is celebrated is valid everywhere.

To this rule however there are two general exceptions which are equally

recognized, namely: |

(1) Marriages which are deemed to be contrary to the law of na--
ture as generally recognized by Christian civilized States; and '

(2) Marrisges which the law making power of the fgmn'ha;s‘ de-
clared shall not be allowed validity on grounds of public policy. So
the place of celebration of the marriage is a determinative factor,
Where is the situs of a marriage solemnize in an aircraft in flight
over a foreign territory? The subjacent State should again be given
the power to choose as to whéther the marriage was celebrated in its
territory or in that of the flag State. It should not be at the mercy
of a rule which would grant the flag State a concurrént jurisdiction
over marriage taking place on its airspace which it deems to be
against its public policy or accepted morals., It could be illustrated
in this way:

Aircraft of State A flying over State B. A permits bigamous merriage.
Stete B a predominantly Catholic country is strongly opposed to such mar-
riage. Suppose a bigamous marriage took place during such flight, certain-
ly State B would not like that marriage to be declared valid, State B
could in effect tell them to have such marriage anywhere else, but not in

our air space.




BIRTH

Under the French law birth on a French merchant vessel in foreign ter=-
ritorial water is not deeméd to be birth in Frazig. 8o even France which
chempions the law of the flag rule does not consider birth in a vessel in
territorial water subject to the lew of the flag; so with more rqason birth
in an aircraft in flight over a foreign territory should also be considered
as having taken place in the subjacent State.

Agein, the rule for birth on board an aircraft in flight over foreign
territory is this:

That the birth should be deemed to have taken place in the
subjacent State; unless that State declines to assume jurisdiction '
in which case, the birth would be deemed to have taken place in the
flag State, |

So in case of birth on board an aircreft in flight over foreign
territory the aircraft commander shall also tramnsmit certified ex-
tracts of the Journey log-book in which the birth is recorded to the
subjacent State and flag State,

In giving priority to subjacent State, we in effect give that State
the power to decide whether it would deem a birth on a foreign aircraft
above its territory as having taken place in its territory. For there may
be cases in which said State may not want to share claim to nationality
of the child with the flag State. As may be illustrated below:

Aircraft of State A flying over State B. 8State B is strongly fof Jus

Soli principle., If a birth took place during that flight, the baby might




have dual nationality under a system cf concurrent jurisdiction. But
State 3. may not went to share claim with the flag State, when the child

227
is born of parcents, who are both citizens of State B,

DEATH

228
According to lMcrair, the place of death 1s rarely if ever of importance

as a factor in the devolution of property, though the domicile of the de=-
ceased at the time of his death regulates a number of matter. For instance,
it is suggested that the Fatal Accidents Acts, 1846 tc 1903, can apply to

a deafh occurring to a person in or thrown out of any aircraft on or over
the high seas, whatever may be his nationaliii. Again person killed as

the result of aircraft accidents occuring outside the United Xingdom may

by virtue of section 77 of the National Insurance Act, 1948, and Regula=-
tions made thereunder be entitled to benefits under the 222.

It is the duty of the aircraft commander as in marriage or birth, to
record the death in the Jourrey log-hook; and to transmit certified ex-
tracts of such record to the subjacent and flag States.

If a death occur in an aircraft in flight above foreign territory,
which is deemed to be the situs of such occurrence? Is it the subjacent
State? Or the flag State? Again, such death should be deemed to have oc=
curred in the subjacent State in the first instant. The choice of the flag
State as a situs could only be made upon the express waiver of the subja-

cent State.

WILLS

A will is an ac® whereby a person is permitted with the formalities

prescribed by law, to control to a certain degree the disposition of his
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estate, to teke effect after his death. A will executed in an aireraft in

£light over foreign territery meay either have as its situs of execution in
the subjacent State or the flag State, The subjacent Sfate would certain-
ly be interested if such will was executed by its citizen or its disposition
affects land in its territory. So the rule should again give the subjacent
3tate the power to decide whether it would deemed that the will was executed
in its territory. Omly when it declines to apply its law should the law of
the flag State be applicable. Agein, the commander of the aircraft would
have the duty of recording the will in the Journey lég-~book, and furnish
certified extracts to both the subjacent end flag State, Incidentially, a
restatement of conflict of laws with regard to wills provizzi: |

®The validity and effect of a will of an interest in land are deter-

mined by the law of the place where the land is.®

"A last will and testament executed without this State in the mode

Prescribed by the law either of the place where executed or of the

testator's domicils shall be deemed to be legally execuigg..... "
CONTRACTS

The Philippine Civil Code, defines contract as "a meeting of minds
between two persons whereby one binds himgelf, with fespect to the other,
to give gomething or to render some servigg." The law of theplase of con-
tracting determines whether the contract must be in writing in order to be
valid. It also determines the adequacy of the writing and the necesgity for
witnesses and acknowledgment before a notary public or other public officer.

Contracts executed in an aircraft would be very few. Contracts in which

the subjacent State would be interested would be fewer. Aéain it would be
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better to let the subjacent State decide whether ths contract is deemed to
have been executed in its territery. If after being informed that a con-
tract was executed on an aircraft in flight on its airspace, it refused to
apply its law, then the contract would be deemed to have been executed in

the flag 8tate.

G. ACTS AND OCCURRENCES ON BOARD AN ATRCRAFT ON THE GROUND OF A FOREIGN
’ STATE"

Civil jurisdicfion over an aircraft in the ground of a foreign State
gshould be conferred‘to that State. The reasons for granting jurisdiction
over crimes oommitﬁed on board an aircraft is applicable with equal force
to the exercise of civil jurisdiction over other acts and occurrences. _
After all a State is interested in protecting its inhabitants and territory
in a1l matters whether be they criminal or civil,

A tort committed on board an aircraft on the ground is so close to
the population center that in most ceses it might be deemed to compromise
the public order of the airport or the city or town where it ococurs,

A marriage celebrated therein, would in most probability be considered
by a State as having taken place on the ground. Also, a birth occurring is
of such closeness as to be practically comnsidered as taking place on the
ground, The seme sense of Mcloseness™ or Yas if taking place on the ground"
would elso apply to a contract or a will made on board an airexsft on the
ground.

Lastly, birth and death ocourring on board an aircraft on the ground of

a foreign State would also be deemed as having taken place on the ground
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State.

The thin “artificial barrier™ woven on an aircraft commonly referred to
as "mationality of aircraft® could not prevell against the superior claim of
a sovereign State, on mattefs taking place on its ground. So aircraft on
the ground like an automotive vehicle is subject to exclusive Jjurisdiction
of the ground State, Besides it would be much easier to let those acts and
occurrences be subjeot to the jurisdiction of the ground State as it is in
the best position to exercise it both in facilities and machineries, re=-

guired for it,

5, Conclusion

The writer spelled out the laws regarding "State's jurisdiotion over
acts and ocourrences on board an aircraft® as embodied in the convention now
in foizz. Using the aforesaid convention as a background, he has drawn out
a set of rules applicable to the various situations, which are not covered,
or not adequately covered, or if covered, a new rule is deemed advisable,
The rules drawn which éovers both civil and eriminal jurigdiction, are
as follows:

(1) on or above the High Seas or Territory not subject to the 8o~

vereignty of any 3tate,

The general rule is that it is subject to the exclusive jurisdiction
of the flag State. In cases in which the acts and occurrences caused a col-
lision with‘aircraft of another State, the following rules iould be applie=-
sble,

236
a, Concurrent jurisdiction of flag States, or
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b. Jurisdiction of the flag State whose aircraft is injured, if

collision is wrongful, or
¢e. Jurisdiction of each State over its aircraft, if collision is
237
fortuitous,

(2) In Flight in a Foreign Territory

Jurisdiction is conferred exclusively in the first instant to the
subjacent State. She is given a certain time to decide whether she will
assume jurisdiction, If she declines or if the time alloted expires with-
out assuming jurisdiction, then jurisdiction is conferred to the flag State.

This seems to be the only solution that squares with the laws as it
is and as it should be. It fits perfectly to the M"sovereignty of the air
theory™" as envisioned in the Chicago Convention of 1222. It also blends
with harmonious precision to the "facts of life," At the same time it made
concession to those who champion the granting of jurisdiction to the flag 1
State., |

For the "facts of life" as they are connotes “danger in the eir.*
The advent of the gtomic boﬁb, H—boﬁb, nerve gas, germ warfare end infer-
continental ballistic missiles have tremendously enhanced that danzzg.
The air space above a State which should be a "highway for all" is also e
space of "danger for ell,®™ While it is true that granting the subjacent
State exclusive jurigdiction over its air space in the first instent is
not an insurance against a pearl-harbour type of attack, nevemtheless, a State
would feel a lot safer if its jurisdiction over its air space is not shared

with other States. That if such jurisdiction is ever shared with other

States it is only by its permission whioh naturally includes the power to

require safeguards as it may deem fit,
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This solution in effect gives the subjacent State the power to de~
cide what acts and occurrences have effect in its territory. It also gives
the subjacent State an opportunity to decline jurisdiction when it deems
that the acts and occurrences do not warrant its assumption of jurisdictionm.

For after all is said and done what acts and occurrences produce or
are deemed to produce effects in the territory of a State is incapable of
precise definition. What one State may consider as producing effect in
its territory, may be regarded by others as too insignificant to bother
about,

A rule, therefore, that hinges in such ambiguous phrase as "produces
effect in its territory™ would in the end be a constant source of conflict.

Recent events in the United Nations, proved beyond cavil, that ambi-
guous phrase is a constant source of conflicts., The root-cause of this con-
fliet is the phrase "peace loving States." Russia and its satellites define
it one way; the Western democracies define it in another way. After so
many futile discussions it ends up in such a way that until now nobody seenms
to understand what is a “peace loving State.,®™ At least no agreement has
ever been reached as to what is a peace loving Stiig.

Therefore, the ideal rule that should be drafted is one that defines
with precision the rights of the different States, And not one ;hich dis-
tributes such rights in the form of ambiguous phrases, to wit:

241
produces effects on its territory

242

compromise its security and public order
243
have relations to the inhabitants

244
disturd tranquility, etec. 1
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These phrases are the pitfalls end crevices that arlunmaker should
evade., We are here to meke a law that will solve the problem; not a lew
which would cell for the drafting of another.

In a case wherein the situs of the acts and occurrences on board an
aircraft in flight over a foreign territory could not be determined,
jurisdiction is conferred to the flag State., This rule is dictated by
both logic and convenience,

It ig logical to grant jurisdiotion to the flag State, inasmgch as
the only element of claim to jurisdiction that could be detefmined with
certainty is this:

that the acts and occurrences happen on board an airecraft

This would do away with guess-work or wheel of forture rule that con-
fers jurisdiction to any of the State flown over. If a State could readily
give up its claim to jurisdiction in favour of any State flowﬁ over there
in no reason why it could not give up the same claim in favour of the flag
Steke.

One of the reasons advance for grenting exclusive jurisdiction to
the subjacent State in the first instant, is the impossgibility of segregat-
ing the acts that produce effects in the territory of a State from the
ones that do not produce such effects. Because of such impossibility, ju-
risdiction is at first conferred to the subjacent State to let it determine
for itself what acts it would consider as producing effects in its territo-
ry. But in the case of acts and ooccurrences whose situs could not be deter-
mined, no such problem is presented. In fact this is an isclated case,

where one coJid be sure, that it does not produce effects in the territory




. of the underlying States. Such being the case, it is only logical fhat Ju=-
rigdiction should be conferred to the flag State, which is most directly
concerned with the acts and occurrences.

It is convenient to grent jurisdiction to the flag State, inasmuch
as it is the State most directly concermed with the acts and ocourrences, so
it would therefore be more interested in seeing +that justice is done.

Besides granting jurisdiction to the flag State alone, would do away
with concurrent jurisdiction, which as adverted to earlier should be avoid-
ed whenever and wherever possible,

(3) On the Ground State

Lastly, as to acts and occurrences on board an aircraft in the greound
of a foreign State, jurisdiction is conferred to the ground State.

In the firgt place, the ground State is legally entitled to jurisdio-
tion. As Lord Macmillan pointed 3:2:

It is an essential attribute of the sovereignty of the realm,

as of all sovereign independent States, that it should possess ju-

risdiction over all persons and things within its territorial limits

and in all causes civil and criminel arising within these limits."

Airports by and large are situated in a city or near a city. There
closeness to the population centers, mekes any acts and occurrences there
of grave concerned to the ground State authorities. As the report of>tho
Sub-oommittee of Experts for the Progressive Codification of Intermational
Law (1926), on Criminal Competence of States in respect of Offences commit-

ted outside their territory, states:

"Its normel justification is that, as a matter of convenience,
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crimes should be dealt with by States whose social order is most

closely affected, and in general this will be the State in whose

territory the crimes are commitfed.‘

In the secona place, it is the State most directly concerned with the
acts and occurrences, since it happens in its land territory. To a State
its land territory surpass all others in importance,

Lastly, it is the State which is in the best position with the greatest
facilities, to assume jurisdiction. _As Lewis, referring to repression of

246
crimes, pointed out:

"The territorial sovereign has the strongest interest, the great-
est faéilities and the most powerful instrument for repressing orimes,."
S8imilarly, in civil matters the ground State would also have the strong-

est interest and greatest facilities for seeing that justice ls done to civil
wrongs,

Nobody could deny that acts and occurrences in a car twenty or thirty
mettré awny from an aircraft in an airport would be subject to the juris-
diction of the ground State,

It is only logical, therefore, that jurisdiction over acts and ocour-
rences on board an alrcrafttwenty or thirty meters away from the above-men-
tioned oar, should also be given to the ground State.

Cne may ask but a car is not impressed with nationelity. But as
adverted to earlier the band of nationality woven around an aircraft is not ’

of sufficient stature as to prevail against the claim of a territoriel

sovereign,
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V. STATE AIRCRAFT

1. PRELIMINARY STATENMLNTS

This study would consist of an enalysis of gurisdiction over
friendly forces in the territory of another State and war vessels in
port or waters of another State end on the high seas. We would also
anelyze the draft convention or proposals recommended by international
law societies and learned writers and national legislatiormson the sub-

ject.

2. JURISDICTION OVER FRIENDLY FOREIGN TROOPS IN THE TERRITORY OF ANOTHER
STATE

This discussion consists in a study of legislation, international
agreements, opinions of relieble writers and cases on jurisdiction over
friendly foreign troops in the territory of another State. From this study
it is hoped to pin-point what constitute the accepted rule on the subject
if there is any, and if there is none to suggest a rule that would be ac-
ceptable to States.

First we will discuss first the two leading views on the subject as
expounded by the United Kingdom and the United States,

TWO EEADING VIEWS ON THE SUBJECT

BRITISH VIEW

The British subscribe to the view that a soldier is as liable to local
jurisdiction as an ordinary citizen. To the British, there is nothing
special about a soldier that would make them exempt from locel jurisdice

tion., If a British soldier or a soldier from a visiting force commits a




crime in the United Kingdom, he is triable by a civil court as if he is
just an ordinary citizen,
247
Dicey very well described the British view as:

"the fixed doctrine of the English law that a soldier, bthough

a member of a standing ammy, is in England subject bto all duties and

liabilities of an ordinary citizen" (underscoring supplied)
‘ 248
This view is supported by a well-known legal principle, to wibs

Bquality before the law which negatives exemption from the liabi-
litiss of ordinary citizen or from the jurisdiction of the erdinary
court s.

Before the court-martial of a visiting force can funébion in the British
territories, an enabling act is required.. Without an enabling ac¢t, no
court-martial can be legally established by a visiting force, '

This view are exemplified in various acts of the British Parliament,
to wiba

: 249

(1) Visiting Forces (British Commonwealth) Act, 1933, which provides
for the discipline and internal administration of any forces from other
parts of the British Commonwealth when visiting the United Kingdom.

(2) Allied Forces Act, 1315.8

Patterned after the Visiting Forceg Act of 1933 is the Allied Forces
Act of 1940,

251

The Allied Forces Act of 1940 provides that the naval, military and

airforce courts and authorities of any allied or associated power may

exercise "all such powers as are conferred upon them by the law of that

power, "
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It further provides, that an Order in Council may apply the relevant
provisions of the Visiting Forces (British Commonweal th) Act of 1933, to
any visiting forces.

The effects of this act are two-fold, in so far as the Allied Pdwers
to which the above-mentioned Act of 1933, is made applicakle by an Order
in Council, namely:

(a) to enable the Allied Power to exercise the power necessary to ar-
rest, try and punish the members of its forces; and

(b) to require the British authorities to provide the additional machi-
nery which may be nseded.

The Allied Forces Act of 1940, therefore, gives to the Allied FPowers
complete control over the internal administration of their forces and ena-
bles them to adminisber their own militery law, with one exception., This
exception refers to the right of the United Kingdom civil court to try
any off'enders be they civilians or soldiers, so that under the Allied
Forces Act the civil court's jurisdiction to try member of eny navel, mi-
litary or air forces is reserved, tiii:

"Nothing in the foregoing section shall affect the jurisdiction
of any civil court of the United Kingdom or any colomy or territory

to which that section is extended, to try a member of the naval, mi-

1ifary or air forces mentioned in that section for any act or omis-

sion constituting an offence against the law of the United Kiﬁgden

or of that colony or territory as the case maybe,™

This means that the jurisdiction of the Allied Military Court is mot

exclusive, in so far as offenees against British Lew is concerned.
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The net effect of the quoted provisions, is this:

If a soldier belonging to an Allied Army commits a crime in the

United Kingdom he can be tried by a British civil court; and in cese

of a serious crime this will inevitably follow., On the other hend in

case of minor infractions it is the practice to leave these to be
dealt with by the army itself, |

Phis British practice of letting a civil court try a member of the
Armed Forceé is a distinct departure from the practice of Continental
countries under which members of the armed forces are exclusively subject
to military law end cannot be tried by a civil court, even for a non-mili-
tary crime.

Two other provisions are worthy of mention, namely: (a) Sub. sec. (2),
provides that if a man has slready been tried for the offence by a military
court he may nevertheless be tried again in a civil court, but in ewarding
punishment the civil court must have regard to the punishment already
imposed, and (b) Sub. sec. (3), provides that a military court cannot try
. a person for the same offence for which he has been convicted or acquitted

by a civil court. The supremacy of the civil courts has thus been completely

mainteined in this act..’
(3) United States of America (Visiting Force) Act, 1942,

This act is a departure from the British Constitutional prinei-
253
ple embodied in Allied Forces Act of 194Q.
254
The act provides briefly, that:

"no oriminal proceedings shall be prosecuted in the United
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Kingdom before any Court of the United Kingdom against a member of
the military or naval forces of the United States of America," un-
less the United States Government shall otherwise request,™
This make the jurisdiction of American court martial exclusive,
Thig act also provides tlz'zf.i:

®any power of arrest, search, entry or custody exercisable
under British lew, shall not be affected.™
In other words, the power of the police remain intact, and they will

as a general rule, take all preliminary action in collecting evidence,

In passing this act Parliament have made it clear that it was only

prepared to depart from "the rule of law" in exceptional circumstances, -

This- act is an embodiment of the American principle that a troop ad=-
mitted in a foreign territory is exempt from local jurisdiction,

The British view as to jurisdiction over friendly troops mey be sum-
marized as follows:

(1) a foreign court martial could only exercise its function in the
United Kingdom by virtue of an enabling act of the Parliament,

(2) That in the United Kingdom the members of the armed forces (be
they British or friendly forces stationed in Great Britain), like ordinary
subjects, are subject to the jurisdiction of the civil court.

(8) That Parliament is willing to grant total exemption from local
Jurisdiction only under exceptional circumstances,

It is to be noted that while the British champion the view of friendly

forces being subject to local jurisdiction when on British territory,
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nevertheless, it was itself successful in obtaining for its forces immu-
nity from oriminal prosecution in the local courts of Belgium, Canada, Chins,

256
Bgypt, India and New Zealand.

AMERTICAN VIEW

First and foremost exponent of the American view was Chief Justice
Marshall of the United States Supreme Court.
This view was ably and clearly expressed in the case of the Schooner
Bxchange vs, MbFadiiZ, wherein, he stated:
n A third case in which a sovereign is understood to cede a
portion of his territorial jurisdiction is where he allows the
troops of a foreign prince to pass through his dominions. In such
case, without any express declaration waiving jurisdiction over the
army to which this right of pessage has been granted. The sovereign
who should attempt to exercise it would certainly be considered as
violating his faith., By exercising it, the purpose for which the free
passage was granted would bs defeated, and a portion of the military
force of a foreign independent nation would be diverted from those na-
tional objects and duties to which it was applicable, and would be
withdrawn from the control of the sovereign whose power and whose safety
might greatly depend on retaining the exclusive commend and disposition
of this forece., The grant of a free passage therefore implies‘a'waiver
of all Jjurisdiction over the tropps during their passage, and permits

the foreign general to use that discipline, and to inflict those

punishments which the govermment of his army may require ™
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It was affirmed in the following cases: *
258
(1) Coleman vs., Tennegsee, Justice Field said:

"It is well gettled that a foreign army, permitted to march
through a friendly country, or to be stationed in it by permission of
its govermment or sovereign is exempt from the civil and criminal ju-
risdiction of the place.™

259
(2) Tuckers vs. Alexandroff,

Alexandroff, a member of Russian Naval party deserted. Tucker, the

Russian, Vice Consul, requested hisg arrest. The court held:

" x x x It is thought, however, that the members of a friendly
foreign force are subject both to their own service laws and to the
laws of the territory where they are stationed withAthe consent of the
sovereign, But they are immune from the jurisdiction over the offences
comnitted by them against either set of laws, unless their commanding
officer waives the militery jurisdiction in which case the member of
the force over whom the jurisdiction is waive may be tried by the lo-
cal courts for an offence against the local law,™
(3) The Republic of Panama vs. Wilberth SQhW&ﬁzfiZig.

"An ambulance driven by a U.S. soldier (on duty) in Colon, Pana-
ma, became involved in an accident, as a result of which a man was
killed, The Supreme Court of Panama held that the soldier was not
amendable to the jurisdiction of the courts of Penama, The Supremé
Court went on to say:

It is a principle of International lsw that the armed force of

one state when crossing the territory of another friendly country, with

the acquiescence of the latter, is not subject\to the jurisdiction of
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the territorial sovereign but to that of the officers and superior
authorities of its command.

The Court, however, also said that the members of those fer ces
when acting in the neme or on behalf of the Govermment of the tnited
States, are subject to the authority and jurisdiction to which they
belong and not to our national authorities, nor to both simultaneously,
because such a jurisdiction is contrary to law. By this laguage, the
Cour®t appearsvto confine the rule to wrongs committed while "on duty."
(4) Tubb & Tedrow vs. Grizzi.

In this case where the PI.-U,S, Bases agreement is not spplic=-
able, the Philippine Supreme Court ruled as follows: -

"It is a settled principle of International Lew that a foreign
army allowed to march through a friendly country or to be stetioned in
it, by permission of its g$vernment or sovereign, is exempt frqm fhe
c¢ivil and criminal jurisdiction of the place. In applying this rule
in the case of Raquizsa vs. Bradford (41 Off. Gaz. No. 7, 626), this
Court held that "if a foreign army permitted te be stationed in a
friendly country; 'by permission of its government or sovereign,!
is exempt from the civil and criminal jurisdiction of the place, with
much more reason should the Army of the United States which is not omly
permitted by the(bnmonwéalth Goveﬁnment to be stationed here but has
come to the islands and stayed in them for the expresé puréoae of 1li~
berating them, and further prosecuting the war to a succesefui‘conclu-
sion, be exempt from the civil and criminal jurisdiction of this place,
at least for the time covered by said agreement of the two Governmeﬁts.

By enalogy, an attempt of our civil courts to exercise jurisdiction
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.« over the United States Army before sguch period expires, would be
considered as a violation of this country's faith, which this Court
should not be the last to keep and uphold. By exercising it, para-
phrasing the foregoing quotation, the purpose for which the station-
ing of the army in the islands was requested or agreed upon may be
hampered or prejudiced, end a portion of said military force would be
withdrawn from the control of the sovereign to whom they belong. And,
again, by analogy, the agreement for the stationing of the United
States army or a part of its forces in the Philippines implies & waiver
of all juriédiction over their tropﬁg'during the time covered by such
agreement, and permits the allied general or commander-in;cﬁief ‘to
retain that exclusive control and discipline which the govermment of
his army may reqﬁire.” |

" 262
Finelly, this American view is confirmed by Public Law 384, brought into
‘foroce as regards United Kingdom armed forces by Presidential proclamatioen No,
2626 of 11 Qctober 1222, which assumes the existence of this exclusive juris-
diction under International Lew and implements it. The Act provides far the
arrest of offenders by United States civil-and military authorities and their
surrender to the foreign armed forces concerned, ensbles federal courts to
‘compel attendance of witnesses before foreign éervice tribunals sitting'in‘
the United States, insures the immunity of the members of the Tribunals
and witnesses and make provision for the imprisonment of offenders sentenced

by foreign service tribunsl in institutions maintained by the United States

Government for the detention or treatment of prisoners.

a8
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OPINION OF LEARNED WRITERS
WHEATON. -

") foreign army or fleet, marching through, seiling over, or
stationed in the territory of another State, with whom the foreign
sovereign to whom they belong is in amity, are elso, in like manner,
exempt from the civil and criminal-jurisdiction of the pligi.' ‘

HALL

"Military forces enter the territory of a state in amity with .
that to which they belong, either when crossing to and from between
the main part of their country and in isolated piece of it, or as al-
lies passing through for the purposes of a campaign, or furnishing gar-
risons for protection. In cases of the former kind, the passage of
soldiers being frequent, it is usuel to conoclude conventions, specify-
ing the line of road to be followed by them, and regulating their tran-
sit so as to make it as little onerous as possible to the population
among whom they are, Under such conventions offences committed by
soldiers against the inhabitants are dealt with by the military au-
thorities of the state to which the former belong; with and as their
general object in other respects is simply regulatory of details, it
is not necessary to look upon them as intended in any respect to modi-
fy the rights of jurisdiction possessed by the parties to them res-
pectively, There can be no question that the concession of jurisdie-
tion over passing troops to the local authorities would be extremely

inconvenient; and it is believed that the commanders, not only of

forces in transit through a friendly country with which no convention
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exists, but aelso of forces stationed there, assert exclusive
jurisdiction in principle in respect of offences committed by per-
sons under their command, though they may be willing as a matter of
concession to hend over culprits to the civil power when they have
confidence in the courts, aﬁd when their stay is likely to be long
enough to al}ow of the case being watched. The existence of a
double, jurisdiction in a foreign country being scarcely compati-
ble with the discipline of an army, it is evident that there would
be some difficulty in carrying out any other arrangemigz.'
LAWRENCE

"The universally recognized rule of modern times is that a
state must obtain express permission before its troops can pass
through the tefritory of enother state. x x x Permission may be
given as a permanent privilege by treaty for such a purpose as
sending relief to garrisons, or it may be granted as a special
favor for the special occasion on which it is asked. The agree-
ment for passage generally conbtains provisions for the maintenance
of order in the force by its own officers, and makes them, and the
state in whose service they are, responsible for the good behavior
of the soldiers towards the inhabitants. In the absence of special
agreemenﬁ the troops would not be emenable to the local law, but
would be under the jurisdiction and control of their omn commanders,
as long as fhey remained within their own lines or were awgy on

268
duty, but not otherwlse.”
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OPPENHRIM

"Whenever armed forces are on foreign territory in the aservice
of their home State, they are oongidered exterritorial end remain,
therefore, under its.jurisdiction., A crime committed on foreign
territory by a member of these forces cannot be punished by the
local civil or military authorities, but only by the commanding
officer of the forces or by other authorities of their home State,
This rule, however, applies only in case the crime 1s committed,
gither within the place where the force is stationed, or in some
place where the criminal was on duty; it does not apply, if, for
example, soldiers belonging to a foreign garrison or a fortress
leave the rayon of the fortress, not on duty but for recreation
and pleasure, and then and there commit a crime. The local autho=-
rities are in that case competent to punish tiii.‘
HYDE

"3trong grounds of convenience and necessity prevent the exer-
cise of jurisdicfion over a foreign organized military force which,
with the consent of the territorial sovereign, enters its domein,
Members of the force who there commit offences are dealt with by
the military or other authorities of the State to whose service

268
they belong, unless the offenders are voluntarily given up.®

HACKWORTH

"1+ is @ prinoiple of international law that the armed forces
of one State, when crossing the territory of another friendly couﬁtry,
with the acquiescence of the latter, is not subject to the jurisdioc-

tion of the bterritoriasl sovereign, but to that of the officers and
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superior authorities of ite own command"

*Tn such a cage the govermment to which the army belongs is
responsible for any damages that may be caused by the passage of
the force, and for any violations of local law which it may commit.
But individually its members remain subject to the jurisdiction of
their own officers, and to the laws of the country to which they
belong,."

"Thig exeﬁption from local jurisdiction is recognized by all
civilized nations; end is not considered & diminution of their
sovereignty and independeiiz.‘

VATTEL

" x x x the grant of passage includes that of every particular
thing comnected with the passage of froops, and of things without
which it would not be practicable; such as the liberty of carrying
whatever may necessary to an army; that of exercising military dis-
cipline on the officers and soldiizg xxx™
COLONEL KING -

"That the general prineiple is abundently establish by reason,
authority, and precedent that the personnel of the armed forces of
& Nation A, in Nation B by the latters! invitation or consent, are
subject to the exclusive jurisdiction of their own courts martial
and exempt from that of the courts of B, unless such exemption be
waiiZé.'

M. E. BATHURST

*The jurisdiction of United States within its territories - or=-




- 113 =

dinarily absolute and exclusive - is limited as regards members of
a friendly foreign force within the United States with the consent
of the United States Government, by a rule of International Law
derived from the common consent of nations, There is no need for
the United States Govermment to imposed by legislation any restriec-
tion in this regards. Its formal consent to the imposition of the
restriction is not required, although its consent to the admissgion
to United States territory of the members of the friendly force is a
pre-requisite to the ppplication of this rule of International Law,
Although most of the early writers on International Law mske
no reference to the immunity from local Jurisdiction of members of
foreign armed forces in the territory of a state with the latbter’s:®.
consent, this is probebly because such immunity was taken for granted.
Vattel makes one reference to the matter. Most modern British and
American authorities deal with fhe question and recognize the exist-
ence of some such, rule. French, German and Italian writers on

272
international law recognize the subject too,"

C. TINTERNATIONAL AGREEMENTS
(1) DENMARK - U. S. AGRERMENT RELATING TO THE DEFENSE OF GREELigg
Under this agreement the Govermment of the United States of Amerieca
shall have exclusive Jjurisdiction over the following:
(a) Any defense area in Greenland (defense areas as mentioned in
preceding artiocles);

(b) Military and civilian persomnel of the United Btates end their

families; and
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(o) all other persons within such areas, except Damish citizens

and native Greenlanders.

However, the United States is given the discretion to turnm over to
Damish authorities in Greenland for trial and punishment any person com=-
mitting an offence within a defense area, if the Government of the United
States shall decide not to exercise Jjurisdiction.

On their part the Danish authorities in Greenland undertekes to teke
adequaté measures to insure the prosecution and punishment in case of \
conviction of all Danish citizens, native Greenlanders end other persons i
who may~be turned over to them by the authorities of the United State,
for offenses committed within the said defense areas.

Lagtly, the Kingdom of Denmark retains the sovereignty over the de-
fense areas.

274

(2) P, I. - U.S. BASES AGREEMENT

Under this agreement the Philippinss - consents that the United States
shall have the rights to exercise jurisdiction over the following offenses.

(a) Any offence committed by eny person within any base except where
the offender end offended parties are both Philippine oitizens (not mem=
bers of the armed forces of the U.S. on active duty) or the offence is
against the security of the Philippines,

(b) Any offense committed outside the bases by any members of the ;
armed forces of the United Stetes in which the offended party is also a
member of the armed forces of the U.8.; and

(3) Any offense committed outside the bases by any member of the armed

forces of the U.S5. against the security of the U.S.



The Philippines shall have the right to exgrciae jurisdiction over
all other offenses committed outside the bases by any member of the armed
forces of the United Statese.

In cases wherein the Philippine has Jurisdiction, it may yield its
jurisdiction to the United States if its prosecuting attormey finds:

(1) the accused is engaged in performance of asecific military duty;
and also

(2) during a period of national emergency declared by either govern;
ment,

Bither party may waive its jurisdiction in favor of the other. How=-
ever, in time of war the United States shall have the right to exercise
exclusive jurisdiction over any offenses which may be committed by members
of the armed forces of the United States in the Philippines.

And lastly, the offended party is not precluded from instituting a
separate c¢ivil action in the proper court the Philippines to enforce civil
liability. This provisions makes the member of the armed forces of the
United States, subject to the civil jurisdiction of the Philippines courts.

With regard to thesquestion of whether the offenders were in actuel
performance of duty, I am quoting hereunder the rulings of the Secretary
of Justice of the Philippines in the cases of the "People va. Avelino
Baguio and "People vs, Elias Bermudes:

"This refers to the jurisdictional eppeals of the Gommanding Officer,
Philippine Combat Headquarters, from the rulings of the provincial figoal
of Pangasinan in the cases entitled "People vs. Avelino Baguio® and ™Peo-

ple ve. Elias Bermudez,™ which you forwarded to me thru diplomatic chennels.
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To review the evidence mpon which the provincial fiscal based his
ruling in each of the two cases, I had to send for the records from his
office, inesmuch as the appeals were not accompanied by the evidence.

1, In the case of AVELINO BAGUIQ, the evidence shows that at 4:30
p.m. on March 15, 1947, he drove a six-by-six truck from Camp Q'Domnell
to Urdanetsa, Pangaéinan. He had several passengers, some of whom alighted
on the way and others in Urdaneta. In Nancayasan Sur, Urdaneta, on the
Manile-Baguio Road, hig truck hit and killed oreBuenaventura Sebado, a
street cleaner, After he had discharged all his passengers he proceeded
to his home in Nancamaliran, Urdanete, and did not start on his way back
to Camp O!Donnell until 5:30 p.m. of the following day. No evidence was
presented either to the justice of the peace or to the provincial fiscal
to show that Avelino Baguio was in the actual performance of a specific
military duty at the time the accident occurred. By what authority he
dfove the truck from Camp $'Donnell to his home does not appear from the
record, It was not proved that one of the duties of Avelino Baguio as
a member of the United States armed forces was to drive a motor vehicle
and that on the day in question he was expressly ordered by his military
superior to transport military personnel from Camp O'Donnell to Urdaneta,
Pangasinan. The lack of such proof and the fact that the accused proceed-
ed to his home in the barrio of Nancamaliran, Urdaneta, where he stayed
until 53130 p.m. of the following day, warrents the fiscal's conclusion,
that he was not in the actual performance of a specific military duty.

Under Article XIII of the Military Bases Agreement, when jurisdic-

tion over an offense is claimed by t he United States on the ground that the
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offender was in the actual performance of a specific military duty.at
the time the offense was committed, it is incumbent upon the commanding
officer of the offender immediately to furnish the fiscal (prosecuting
attarney) of the city or province where the offense was committed with
such proof or evidence as may be necessary to prove the facts relied
upon the establish jurisdiction.

(See Circular No. 78, sec. II (3), Headquarters PHILRYCOM.)

In this case, instead of presenting such proof, Lt, Col, H, J.
Stockder, Adjutant General, 12th Infantry Division, Philippine Scouts,
wrote to the justice of the peace of Urdaneta on April 10, 1547, claiming
that the United States had exclusive jurisdiction over the acoused under
Executive Order No. 161 of the President of the Commonwsalth of the Philip-
bpineg, Aside from.being of doubtful validity after the proclamation of
Philippine independence on July 4, 1946, said Executive Order could not
in any event be invoked after the signing of the Military Bases Agreement
on March 14, 1947,

2. In the cagse of ELIAS BERMUDEZ, the records show that he was the
driver of an army weapons carrier which ran over and killed a four-year
old boy named Pepito Perez in the barrio of Pinmeludpud, Urdaneta, Pang-
agsinen, on April 20, 1947, After investigation the chief of police of
Urdaneta reported that ™the offender and his companions were coming back
on a pleasure trip to Lingayen, Pangasinan." No evidence was presented
to the fiscal to contradict that report and to show that at the time
Bermudez committed the offense he was in the actual performance of a

specific military duty. If, as the report showed, he was then coming
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back from a pleasure frip to Lingayen, he could not be deemed to have
been performing a specific military duty within the meaning of the Mi-
litary Bases Agreement. (Opinion No. 230, series 1947, Secretary of
Justice,)

In view of all the foregoing, I regret my inability to sustain the
appeals above referred to. Consequently I hereby affirm the ruling of
the fiscal of Pnagasinen in each of the two caizg.

(3) BRUSSELS TREATY POWERS

Under this treaty membgrs of the foreign force are not exempted from
local Jurisdiction, If they commit an offense against the law of the re-
ceiving State, they cam be prosecuted in the courts of the receiving Stats.

However, if the act is alsc an offense against the law of the sanding
State, the latter may request for the transfer of the accused for trial
before the courts of the sending State.

Whensver, the offense commltted is against the security or property
of the sending State, the receiving State where the offense was committed
will prosecute only if they oconsider that special considerastion require
them to do so.

Lastly, the sending State is authorized to exercise jurisdiction con-
ferred upon them by their laws, within the receliving State, in relation to
an offense commltted by a member of their owned armed forizg.

(4) UR-U.S. AGREEMENT ON LEASED, NAVAL AND AIR BASES

This agreement between the United Kingdom and the United States on

leased "Naval and.Air Bases™ treats jurisdiction in e wider scope and dif-

ferent categoriss,
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The Govermment of thg United States is empowered to establish both
military end civil courts. Presumably, this is due to the fact that this
lease is @ Jlong - term arrangement,

The jurisdiction of the United States over its force is either exclu-
give or concurrent,

It is exclusive in thse following cases:

(a) If a State of war exist over all offenses wherever committed;

(b) If a State of war does not exist, over security offenses wherever
committed and United States interest offenses committed inside the leased
areas,

It is concurrent with the civil court of the ferritory if a State of
war does not exist, for éll othe: offensese.

The United 8tates civil court has jurisdiction over a British sub=
jeot, local alien or person not being a British subject or local alien,
ig not subject to military or naval law. |

Goncurrenf jurigdiction are resolved in this way:

(1) The accused is to be tried by such court as may be agreed upon
between the Govermment of territory and the United States.

(2) Where an offense is subject to the jurisdiction of the civil
court of the territory and the military court, conviction or acquittal
in one will not bar prosecution in the other, but the second court in
awarding punishment xhall have regard to the punishment already meted,

(3) If the offense within the jurisdiction of both civil ecourts of

277
the territory and the United States, trial by one exclude trial by other.




- 120 -

(5) NORTH ATLANTIC TREATY ORGANIZATION

In this agreement no exemption from jurisdiction is contemplated for
the members of a force or its civilian component. On the other hend such
Jurisdiction is reserved by receiving State for all offenses'punishablo
under its law. The sending State shall have the right to exercise exclu-
sive jurisdiction over persons subject to offenses punishable by the_law

of the sending State and not punishable by the law of the receiving State.

The receiving State has exclusive jurisdiction for offenses punishable -%
under its law and not punishable by the law of the sending State. The !
right to exercise criminal and disciplinary jurisdiction is reserved to
the sending State over all persons subject to its military lew, but subject
to the concurrent jurisdiction of the receiving State.

In cases where the right to exercise jurisdiction is conéurrent these
rules shall apply:

The sending State shall have the right to exercise primary jurisdic-
tion over a member of a force or of a civilien component in relation to:

(a) offenses solely against the property or security of that State,
or offenses solely against the person or property of another member of the
force of civilian component of that State or of a dependent; and

(b) offenses arising out of any act or ommission done in performence
of offieial duty.

In case of any other offenses the authorities of the receiving State
shall have the primary right to exercise jurisdiction.

If the State having primary jurisdiction decides not to exercise ik

the authorities of the other State shall be notified as soon as practicable.f
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The authorities of the State having primary jurisdiction shall give sym-
pathetic consideration to a request from the authorities of the other
State for a waiver of its right in cases where the other State ca1siaers
such waiver to be of particular importaizg.

From the nati;nal legislations, oﬁinions of learned writers, cases
and internationel agreements analyzed, the wéight of authority seems
to support the following rules for jurisdiction over friendly forces:

(1) That a foreign force merely passing or visiting enother State
for a short period are invariably granted exemption from local juris-
diction,

(2) That in case of foreign force to be stationed in another State,
jurisdiction is usuaslly the subject of agreement between the sending and
receiving States,

In the latter case, more often than not exemption from jurisdic-
tion is & prize to be barter at the bargaining table. A State in need
of protection to be provided by the visiting force would easiiy grant
exemption from jurisdiction, A State whose base to be leased is needed
very much by the visiting force may secure for itself a qualified or con-
current jurisdiection over the visiting force. It all depends on who
needs more the bases or the protection., If the sending State needs more
the bases than the need of the receiving State for protection, then pro-
bably a very restricted exemption from Jurisdiction would be gréntcd to
the visiting force. On the other hand if the receiving State has more
need for protection than the need for bases of the sending State, then

exemption from jurisdiction is readily obtained,

——
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In fact it is safe to gay that the United Kingdom which upholds
the view of non-exemption from jurisdiction was able to wheedle fer it~
gelf complete exemption from several countries., The United States, on
the other hand while insistent and getting exemption from local juris-
diction grudgingly granted exemption to the British force stationed in
the United States during the last war, In fact it was the opinion of
the Senate Committee, which discussed the bill implementing the juris-
diction of the foreign service court that the phraseology of the act
which contain no definition of the jurisdiction of the foreign servioe
court nor any prohibition against the exercise of jurisdiction by
American courts was a deliberate rejection by Congress of the oconcept
that absolute immunity is to be accorded foreign forces in a friendly

State from criminal jurisdictionm.

3., JURISDICTION OVER PUBLIC SHIPS

A. OVER WARSHIPS

'ON THE HIGH SEAS

In the proclamation of the President of the United States dated May
2%, 1917, a warship was defined as follzzzz ®a vessel of war is a public
armed vessel under the command of an officer duly commissioned by the Go-
vernment, whose name eppesars on the list of officers of the military fleet,
and the crew of which are upder regular naval diséipline, which vessels is
qualified by its armement and the character of its personnel to take offen-
sive. action against the public or private ships of the enemy.* In other

words two essential characteristic of a warships are the presence of a

crew subject to navael discipline and under the command of a commission
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naval officers,
| A warship on the high seas is completsly exterritorial in the sense
that the ship is not subject to the jurisdiction of any State other than
her own., As Hall staizgz “warship represents the sovereignty and inde-
pendence of their Staté more fully than enything else can represent it on
the oceen; they can only be met by their equals there, and equals cammot
exercise jurisdiction over equals, The jurisdiction of their own State
over them is therefore exclusive under all circumstances and any act of
interference with them on the part of a foreign State is an act of war."”
IN TERRITORIAE WATERS

Hos a warship the right of innocent passage through territorial watera?
The opinion of well-known publicists differ. Hiii is of the opinion that
a warship has no right of innocent passage., According to him no gener;1
interest are necessarily or commonly involved in the possession by a State
of a right to navigate the waters of other State with its éhips of war and
such a privilege may pften be injurious to third States and it may some-
times be dangerous to the proprietors of the water used. Wéstliﬁi dis-
gents from Hall's opinion mainly on the ground that the territorial sove-
retign could well protect himself from abuse and that an unlimited power
of exclusion would subject a belligerent warship to intolerable interrup-
tion, Frenchille's view is that passage through the marginel belt of a
S8tate can only be forbidden in time of w;r and if the littoral State is
belligerent.

But the case of a passage through & territorial strait connecting

two portions of the high seas must be diatinéﬁished from the passage
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through the territorial waters of a State not forming part of a strait.
The better opinion as regards straits is that the right of innocent pas-
sage through such part of the territorial waters es forms part of the high-
way for internationsl traffic cennot be denied to foreign men of iﬁ:.
Some examples of straits which forms part of the highway for international
traffic are the Corfu Chemnel in Albania and the San Bermardino Strait
of the Philippines. The former connects the Adriatic See to the Mediter-
ranean while the latter comnects the China Sea to the Pacific Ocean.,
This opinions has now been confirmed in the Corfu Channel Case by
the International Court of Justice, wherein it was held:v
"It is the view of the Court, generally recognized and in
accordance with internationsl custom that States in time of peace
have a right to send their warships through straite used for inter;
national navigation between two parts of the high seas without the
previous authorization of a coastal State, provided that the pas-
sage 1is innocent, Unless otherwise prescribed in an internmational
convention, there is no right for a coastel State to prohibit such
passage through straits in time of peace.™
However, the latest rule concerning the right of imnocent passage
through the territorial sea recommended by the International Lew @ommis-
gion of the United Natimms, grants‘ﬁarships the right of innocent passage
through the territorial sea without previous authorization or notification.
The coastal State may however, regulate the conditions of such passage.
In addition, said State may prohibit such passaege in the interest of public
order and security. Submerine is required to navigate in the surface if

. ' 284
it exercises the right of innocent passage.

e s i s skl
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A warship exercising tﬂe right of imnocent passage is bound to res-
peot the laws and reguln#ioﬂs of fhe coastal State. In case it disregard-
ed such " rules and regulatidns it may be required to leave the territorial
285
sea.,

Now we will discuss the rule for warships in foreign ports and waters.
Warship in. foreign pdrfs are exempted from local jurisdiction. This is
best illustrated in the clasgical and often-cited case of "The Schooigi".
In this case a merchant shipiwas seized and converted by the French
authorities into a warship. %Subsequently she entered Philadelphia and
her former owners commenced proceedings in the court to recover posses~
gion, Chief Justice Marshali, in deciding thelcase summarized the rule in

"on sentence, to wit:

"It seems to the court to be a principle of public law that national
gships of wﬁr, entering the ports of a friendiy power open for their recep=
tion, aré to be considered as exempted by the oonsent‘of‘that Power from -
its jurisdiction."

Ths general &octrine is, therefore, that a warship remains under the
exclusive jurisdiotion of her flag State during_hef entry and stay in fo-
reign ports and waters. No legal proceediﬁgs can be teken against her
either for recovery of possession or for damages for collision or for a
aalvage rewgrd, or for any other cause,‘and no official of the territoriel
State is pérmitted to board the vessel against the wighes of her}comman§§:.‘
The doctrine is qualified by the proviso that a ship entqring»thé?poftsAof
& foreign Power shall "demean herself in a friendly manizs." This implies

the duty of observing all the rezilations governing her admission issued by




- 126 =

the territorial State, Failufe to comply with these regulations may af-
ford good ground for a complaint by the territorial State to the State
to which the warship belongs, If a serious and continous offense is com=
mitted, the general practice i1s to call the attention of the commanding
officer to the fact, If an offense is persisted in, the foreign warship
.may be required, and if necessary compelled, %o depiiza

The Institute of International Law considered carefully the subject
of the legal regime of warships at 1ts Stockholm meeting of 1223 and ex-
pressed the fundamental rule on the subject as follows: M"Warships cannot
form the subject of seizure, arrest or detention by any legal means what-
soever, or any judicial procedure. They must, however, respect 'the lo-
cal laws end regulations, particularly those relating to navigation, an-
chorage, sanitary, end police' in the ports to which they are gdmitted.”

Ships used specially for the carriage of Monarchs or Heads of State
or high diplomatic agents aﬁd pleced under the command of a nawal officer
in the service of the State stand on the same footing as men-dfdizi. This
exeﬁption from jurisdiction extends to all vessels in the public servioce
including troopships, supply ships, tender boats and other flotiffi.
LEGAL POSITION OF COMMANDER AND CREW IN FOREIGN PORTS

The commander of a men-of-war or a public shlp in a foreign port or
weters retains complete jurisdiotion over the ship and her crew, thus
excluding entirely thé Jjurisdiction of the territorial sovereizz. The
local jurlsdiction is equally excluded in the case of disturbences on
board her, these having to be dealt with by her commaunder alone., BHer

“ecrew and all otheripersons on board cannot, however, totally ignore the
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laws of the country in which he is lying, except in the case of acts
beginning and ending on board the ship end having no outside effzzi.
Should disturbances occur whereby the peace of the port is endangered,
the vessel may be ordered to depirt, and, if necessary, force may be
uéed for her expulsion, provided that it is strictly limited to the mea-

sures required to prevent further acts of violence, Such a course is

extremely unlikely to be taken,

CRIMES ON BOARD A WARSHIP

If a crime is committed on board a warship by a éerson not‘a member
of the ship's crew and not belonging to her, the commanding officer may
~ with propriety hand the accuged over the locel authorities, but he can-
not be compelled to dozgg.

The only exception appears to be in the case of a crime, committed
on board the warship by a nationél of the territorial State against a -
fellow-subject. In such a éase, which must be extremely rare, it would
be the duty of the commaender to surrender the criminal to the local autho-
ritzzg.

297

In the case of Chung Chl Cheung v. The King, Lord Atkin in delivering
the decision of the Privy Council, statéd that the immunities granted to
public ships and the naval forces extend to the intermal disputes between
the crew and that .th® . local courts would not exercise jurisdiotion over
offences committed on board ship by one member of the crew upon another
unless the flag-soveréign elected to waive jurisdiction. The case, dealt
with the murder of the British captain of The Cheung Keng, an armed Chinese

maritime customs cruiser, by the cablin boy on board the ship, who was alaso




- 128 =

e. British subject, while she was lying in the territorial waters of Hong
Kong. The action was tried by the Hong Kong Court and the criminal sen-
tenced to death., The sentence was affirmed on appeal by the Privy Coun-
c¢il, which recognized that the Chinese Government would clearly have ju~
rigdiction over the offence and that the surrender of the offender to

that Government by the local British authorities would have been in order.
Tﬁe immunities accorded to The Cheung King were, however, waived in this
case by the nation to which she belonged, as the Chinese Government “plain-
ly consented to the British Court exercising jurisdiction and Quch jﬁris-

diction wag therefore validly exercised.™

POSITION OF COMMENDER AND CREW ON SHORE

The position of officers and crew when ashore is not quite free
from doubt. The practice generally followed is to apply the principle
of exterritorielity to them when they are on land in uniform and in an
official capacity comnected with the service of their ship. But if they
are ashore not in uniform or on an official business, they are subject to
the territorial jurisdiction of the littoral State, which is entitled to
prosecute them for %nj crimes againgt the locel laws. In the case of
minor offencesg, it is usual to hand over, on grounds of international
comity, the wrongdoers to the commanding officer for him to deal with,
but there is no obligation to dozzg.

In June 1862, Britain protested to Brazil against the arrest'of three

of the officers of H.M.S. Forte whilst on shore in a Brazilian port, and

the case went to arbitration. It was held by the Xing of the Belglans,
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as arbitrator, that the arreat did not constitute an offence against Great
Britain, as it was not shown that in the origin of the affair the Brazilian
agents had no provocation; the officers were not in uniform, and were re-
leased directly when they proved their staiﬁg.

In September 1926, when a seamen of the U.S. destroyer Sharkey died
in England as a result of wounds received in a shooting affray with enother
seaman of the U.S. destroyer Lardner in the outskirts of Gravesend, the
British Govermment consented, on the spplication of the American Ambassador
in London, and as a matter of international courtesy, to hand over the cul-
prit to the American authorities, although he had already been convicted
by a coroner's jury of "wilful murder." In the statement issued by the
Home Secretary, the opinion of the British Government was expressed that
*in the special circumstances of this case, a United States tribumal would -
be the more convenient Court", particularly in view of the ™assurance given
by the Ambassador™ that the guilty person would be dealt with in accordance
with the United States Navy Court-martial Regulations. "In coming to this
decigion, the Becretary of State had in mind the fact that both the accused
and the injured seamen belonged to the United States Navy and that no

300
British subject was directly concerned.®

B. OVER OTHER PUBLIC SHIPS

What.is the rule with regard to other puBlic ships which are not
warships? B8uch as revenue cutter, coast guards or ships belonging to any
department or political subdivision of a foreign government.‘

The reasons for exception of warships are also applicable to the other

public ships devoted to public services, namely, you cannot sue & foreign

s e
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sovereign without its consent and this include suit against a public pro-
perty of the sovereign. For if you make a property of a foreign sovereign
ameneble to local process, that is tentamount to impleading a foreign so-
vereign,
The following ceses, cited below, would illustrate the exemption of
othsr public ships from loecal jurisdiction.
301
Berizzi Bros. Co. v. Steamship Pesaro
This decree was appealed to the Supreme Court of United States,
which stated the question involved to be "whether a ship owned and
possessed by a foreign government, and cpereted by 1t in the carrisge
of merchandise for hire, is immune from arrest under process based on
a libel in rem by a private suitor in a federal district court exer-
cising admiralty jurisdiction.® After reviewing the case of The
Exchange, which héld that foreign naval vessels are immune from
seizure, the Court held:
¥We think the principles are applicable alike to all ships held
.and used by a government for e public purposs, and that when, for the
purpose of advancing the trade of its people or providing revenus for
its treasury, a govermment acquires, mans and operates ships in the
carrying trade, they are public ships in the same sense that warships
are., We know of no international usage which regards the maintenance
and advancement of the economic welfare of & people in time of peace
a8 any less a public purpose then the maintenance and training of a

navel force.™
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THE ROSECRIC

The Roseric, a British Merchant vessel under requisition by the Brie-
tigh Government and wes in the s ervice of that Government as admiralty
transport. It was libeled in the District Court of the U.S. for thes Dis-

R
trict of New Jersey. The Court in holding the wssel immune, stafeg;

"The privilege was based on the idea that the sovereign's pro-
perty devoted to state purposes is free and exempt from all judicial
process to enforce private claims. Such idea is as cogently applicable
to an armed vessel employed by the sovereign in the public service as

it is to one of his battleships."

304
THE JUPITER

The Jupiter, a Russisn merchant vessel, was on January 26, 1918 pur-
portedly nationalized by the decree of the Russian Socialist Federal Soviet
Republic. Subsequently it ceme into the possession and controi of t he So-
viet Governmment; end while in this possession snd control it proceeded into
a port of Great Britain where it was made the subject of proceedings inrem
by its former owners who claimed possession. The Soviet Govermment intervened,
- claiming to be the sole owner, and moved to set aside the proceedings on fhe
. ground of sovereign immunity. The motion was grented in the Probate, Divorce,
and Admiralty Di?ision of the High Court of Justice and sustained by the Court
of Appeal, which said that the suit had the effect of requiring the Russian
Govermment to appear and defend what it claimed to be its property and that
rules of international comity did not permit such steps to be teken against

foreign sovereigns.

.
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The Parlement Belge

The Parlement Belge was a Belgian Mail Pocket (owned by the Belgian
State), which collided with a tug in Dover harbour and attempts were made %o
obtain her arrest by brpceedings in the English Courthj' The Courts of Appeal
refused to entertain jurisdiction, at the same time stéting that:

"As a consequence of the absolute independence of every sovereign
authority and of the international comity which induces every sovereign
state to respect the independence of every other sovereign state, each
and every one declines to exercise by means of any of its courts, any
of its territorial jurisdiction over'ﬁhe person of any sovereign ambas=-
sador of any other state, or over the public properties of any state
which is d estined to its public use or over the property of any ambas-
sador, though such sovereign, ambassador or property, be within its
territory, and therefore, but for the common agreement, subject to its
jurisdiction.™

308
The Jassy

The Jassy belonge& to the Rumanisn Government and was employed in
carrying mails and cargo in connection with the Rumanian State Railways.
The ruling in that case is as follows:

"Thé law is therefore clear . . + and may be summed up into two propo-
sition: |

The first is, that the Courts of this country will not implead a fo-
reign sovereign, that is, they will not by their process make him against

his will a party to legal proceedings, whether, the proceedings involve
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process against his person or seek to recover from him specific property or
damages.

The second ig that they will not by their r ocess, whether the sove-
reign is a party to the proceedimgs or not, seize or detain property which
is his or of which he is now in possession or control." -

307
THE CRISTINA

A decree of the Spanish Government of June 23, 1937 requisitioning all
vesgels registered at the Port of Bilbao included within its scope the mer-
chant vessel Cristina. At'the'aime of the decree the ve;sel weas outside of
the territorial jurisdiction of Spain. On entering the port of Cardiff
Wales, the Spanish Consul took possession of the wssel and put a new cap-
tain and crew. A Spanish Compeny, claiming as sole owner of the vessel
instituted an action in rem under w%ich the vessel was arrested. The Govern-
ment of the Republic of Spain entered a conditional appearance and moved to
set aside:the proceedings on the ground that it was at all material times in
de facto possession of the vessel and was therefore impleaded without its
consent. The Court of First Instance and the Court of Appeal held thet they
were bound to decline jurisdiction. The House of Lords in affirming this
ruling, through Lord Atkins, stated:

"The foundation for the application to set aside the writ and arrest
of the ship is to be found in two propositions of internmational lew
engrafted into our domestic law which seem to me to be well established
and to be beyond dispute. The first is that the courts of a country
will not implead a foreign sovereign, that is, they will not by their

process make him against his will a party to legal firoceedirng s whether
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the pr oceedings involve process, against his person or seek to recover

from him specific property or damages,

The second is that thcy'will not by their process, whether the sove-
reign is a party to the proceedings or not, sieze orAdetain property
which is his or of which he is in possession or control.,. There has been
gome difference in the practice of natioms as to possible limitations
of this second principle as to whether it extends to property only used
for the commercial purposes of the sovereign or to personal private pro-
pertye. In‘this country it is in my opinion well settled that it applies
to both,"

Some authors objected to the grant of immunity to government owned ves-
sels engaged in commerce. They support this position with the following
poasgggz

(1) because of the soundness of the theory that "when a sovereign
enters into business, he submits himself to the conditions thareof";

(2) because "if merchent vessels owned and operated by foreign
Governments are immune from process in United States Courts, added
force would be given to the claim of neutral Govermments who are taking
over t heir merchant marine ... that they should be also immune from
the operation of municipal regulations in United States Ports";

(3) because "if the claim of immunity were granted, American citi-
zeﬁs as well as foreigners would be left without recourse in the Courts
for such just claims as they might have against the wssels concerned",
This view finds support in the convention for unification of certain

rules relating to the immunity of state ovmed vessels concluded at Brussels
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309
on April 10, 1926, among a number of maritime countries. Article 1 pro-

vides:
"Seagoing vessels owned or operated by States, cargoss owned
by them and cargoes and passengers carried on Government vessadl

md the States owning or operating such vessels, or owning such

cargoes, are subject in respect of claims relating to the opera-

tion of such wvessels or the carriage of such cargoes, to the same
rules of liability emnd to the same obligations as those applicable

to private vessels, cargoes and equipments." .

Lastly, the International Lew Commisgion in its provimional articles
concerning regine of the territoriael sea provided for the applicabion of
the rules for vessels other than warshipsto government vesselé operated
for commercial purpoiig.

4, JURISDICTION OVER STATE AIRCRAFT

l. PRELIMINARY STATEMENTS

One of the problem presented by any treaties on state aircraft is
the definition of a state aircraft. Opinions of different delegatioms to
international aviation conferences and eminent publicists inveriebly dif-

fers. For as early as 1902 various proposals were made as to what should
- 311

" be the definition of a state aircraft.

312 ‘
Frauchille in 1902, suggested that aerostats engeged in the service

of the State are military or civil. All balloons under the command of an
ermy or naval officers commissioned by the military authorities and car-
rying military crews are considered military balloons. All balloons under

the command of a civil official of the State or its representative are
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considered sz civil balloons. This draft of Frauchille proposed before
the first flight of the Wright Brothers, refers only to aerostats in
the service of the State. It does not envisions civil aircraft as we
understand it today.

313 ,

The Imperial Germsn Government at the Paris Conference on Aerial Na-
vigation of 1910, expressed the view that militery aerostats should be
placed under military orders of & commander duly commissioned by the
State, wearing his uniform and provided they have on board a certificate
establishing their military character.

The International Convention in regard to Aerial Navigation drafted
by the Conference held at Paris in 1910, divides aircraft\iiiga

Public aircraft are the aircraft employed in the service of
the contracting States and placed under the order of a duly com-~
missioned official of that State; and

Military aircraft are the public airéraft in the militery ser-~
vice when they are under the orders of a commander in uniform and
have on board a certificate proving their military character,

This definition of military aircraft adopoted the Gérman proposal
while the definition of public aircraft bears resemblance to Frauchille's
definition of civil aircraft mentioned earlier.

The British in March 1919, proposed this definition of State air-
crgéi:

"State aircraft are the aircraft employeé in the service of

a contracting State snd placed uader the orders of a duly commis-

sioned official of that State.®
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(1) military aircraft are State aircraft in militery service
(including neval service) when they are under the order of a com-
mander in uniform end carry a certificate proving their military
character;

(2) State civil d rcraft are state aircraft employed exclusive-
ly in the service of the State, for insténce, that of the department
‘of police, public safety, public health, custom, forestry or postal
gservice; and |

(3) 8tate commercial aircraft are state aircraft employed in
the commercial service of the State, including State undertekings
foycarriage of passengers and goods.

The British definition of military aircraft is substantially similar
to the German proposal,

The American draft convention submitted to the Aeroneutical Commis~-
sion of the-Peace Conference, proviégs:

The following will be, considered as state owned aircraft:

(a) militery aircraft |

(b) aireraft used for State service other then military such

ag custom, postal, and police services.

(c) all other aircraft which are property of the State.

All other aircraft are considered as private.aircraft.
But as finally embodied in the Paris Convention of lgi;, Statd dgdr-
craft is confined to military aircraft and aircraft exclusively employed

in State service, such as posts, customs and police. Every other aircraft

shall be deemed to be a private aircraft. Every aircraft commended by e
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person in militery service detsiled for the purpose shall be deemed to
be military aircraft. .

All eircraft other than military, customs amd police are treated as
private aircraft.

While the different delegations and publicists could not agree on
the classification of State aircraft, nevertheless they seem to have
reached an agreement in the definition of a military aircraft,

Dr. Warner, President of the Council of the International Civil
Aviation Organization, suggested this definition of State aircri%i:

MAircraft omed or leased by, or operated by personnel perma-
nently or temporarily in the direct employed of the State and en-
gaged in the performance of services for the State under orders of
competent authority."

Lastly we have the definition of a State aircraft in the Chicago
Convention of 1944 which provigizz t

"that state aircraft are aircraft used in military, customs
and police services,"

Another point to be resolved before proceeding to owr main topic, is
whether we should provide one rule for military aircraft and another for
other state aircraft. A separate rule for military eircraft will in a
way simplify our problem, inasmuch, as there are practices of states that
deals with armed forces which are not applicable to non-military orgeni-

zation of the State. On the other hand, deviating from the above defini-

tion of the Chicago Convention of 1944 may result to unnecessary confusion.
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Obviously, it would be better to hold fast to the definition embo-
died in the Chicago Convention of 1944, as this would be in harmony with
the rules for civil aircraft which was grounded on the afore-mentioned
gonvention. Besides, the tendency of modern warfafe is to embrance more
people and properties of the State within the orbit of war operationﬁ.

S0 it is safe to assume, that what would formerly be regardéd as non=-
military aircraft of the State may now be regarded as militery aircraft.

While the various delegations and publicists disagreed on the defi-
nition and classification of State aircraft, nevertheless they agreed that
military aircraft of a comtracting State can only fly across or land in
another State if there is previous authorization. It is also agreed that
such flight is subject to regulation by the State flown over. Such pre-
vious authorization to fly over or lend in the territory of another State
may be dispensed with only in case of distresss

This rule proposed hereunder are applicable to state aircraft only
in time of peace. No attempt is here made to discuss the rules for war-
time,

How is the nationality of Btate aircraft determined? State aircraft -
is Qot covered by the registration provision of the much-cited Chicago
Convention of 1944, However, the American Branch of International Law
Association in its progress report at the Copenhagen Conféréégé of 13;3,
obgerved: : —

"that State aircraft have the nationality of the State whose

flag or nationality mark they carry."
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ANALYSIS CF NATICVAL EEGISLATIONS AND PROPOSALS RECO:T'ENDED BY INTERNA-
TIONAL LAW SOCIETIES AND LEARNED WRITERS
NATIONAL IEGISLATION

The Air Code of Erezil, 8 June 1938, provides that military aircraft,
wherever they may be are deemed to be territory of the State whose nation=-
ality they possess., This law supports the view that a military aircraft
is an extention of the territory of the flag-State. In effect this law
grents a qualified extraterritoriality. For even if an aircraft is deem-
ed tc be a foreign territory, an act done on board such aircroft is deem-
ed to have been committed in Brazil if it produces in Brazilian territory
effects liaeble tc pive rise to penal proceedings or causes any damage in

z0
that territ;;y. In other words, foreign military aircraft in Brazil are
given the privileges of extraterriteriality in so far as no ect committed
on board produces effect in Brazilien territory.

On the other hand, if an act done on a Brazilian military aircraft
produces effect in foreign territory the laws of both countries would

2
be applicaizi. In other words there will be concurrent jurisdiction by
Brazil and the foreign State concerned,

In this code Brazil adheres to the principles of extraterritoriality
qualifiedly., Vihat it claims for its military aircraft it also choose to
grant foréign military aircraft, as may be gleaned from the provisions
- that military sircraft wherever they may be are deemed to be territory
of the State whose nationality they rosszgg. The statement here is ge-
neral and not limited to Brazilian military aircraft.

324

The Syrian penal code of 22 June 1949, in its article 17 (c¢), consi-

ders Syrians aircraft as a Syrian territory to vhrich its penal code is ap=-
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plicebles No distinction ig mede between civil md military aircraft,

80 it is safe to assume that Syria claims jurisdiction over crimes commit-
ted on board its military aircraft. If other State also claims jurisdic=-
tion on the ground that the crime was committed while the Syrian aircraft
is flying in its territory then jurisdiction will be concurrziz.

Itelian eircraft in a place or in airspace not subject to the sove-
reignty of any State shall be considered as an Italian territory. So
Italy like most States claims jurisdiction over its aircraft in the high
seag or territory not subject to the sovereignty of any State, whether
the aircraft is civil or militzi-zfr.

The Penal Code of 17 August 1322 considered Greek aircreft az part
of the territory of the State wherever 'Ithey maybe, except when they are
subject to the law of a foreign country in accordance with international
lew, Greece like Italy claims jurisdiction over both its civil and mili=-
tary aircraft wherever they maybe, except when in accordance with inter-
national law it is subject to the law of a foareign country. In our discus-
sion of legal status of the air space we came to the conclusion that the
airspace is subject to the jurisdiction of the underlying State, and that
it includes airspace over the territerial waters. We algso stated that
even in the ebsence of the declaration in the Chicago Convention proclaim—
ing sovereignty of a State over its airspace, a State hags in fact exercised
end is entitled to sovereignty over its airspace. The net effect of this
conclusion on the above quoted mrovision of Greek penal code isto limit
jurisdiction of Greece over its aircraft on or above the high seas or

territory not subject to the sovereignty of any State. In short, it is

gimilar to the precedinp ' Italien claim.
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PROPOSALS RECOMMENDED BY INTERNATIGNAL LAW SOCIETIES AND IEARNED WRITERS

Frauchille in his 1911 draft convention proposed that public aero-
stats in a foreign country have a right to privileges of extraterritor-
ial?ig.

The Imperial German Government proposed a qualified form of extra-
territoriality to militery airecraft. They admit that the aserostat of
one State, possesses in principle the privilege of extraterritoriality.
However, the host State may apply upon the aerostat of the visiting State
measures that may be required by its s;curity, sanitary reasons or to
protect its.persons and property from imminent danger.

The Germen also proposed that the crew of a military aerostat is
considered extraterritorial so long as it consist of military agents
wearing the uniform and acting within the scope of their duties. But
the crew is allowed to &l ight only if previously authorized by the ground
State, except in case of necessiigo

The International Convention in regard to aircraft held in Paris in
lgig, provides for extraterritoriality of the milita-yAaircraft when the
sojourn of the aircraft is legitimeate., The crew are also granted the
privileges of extraterritoriality so long as they wear uniform and do
not cease to form a distinct unit or carrying out their duties. Like the
Germen proposals this convention also empowered the ground State to apply
measures necessary for the safety of the State, for sanitary regulation
and for protectioh of 1ife-an& property from imminent danger.

On the other hand the Sub-Committee of the Committee of Imperial De-

. fense (British) proposed that when the stay of military aircraft is legi=-
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timate such aircraft will enjoy the same privileges as are accorded by
internetional usage and courtesy to warsii%. The seame privileges will
also be awarded to members of the crew wearing uniform so long as they
do not cease to be a unit or are camrying out their duties. This rule
assimiiates military aircraft to warship by granting the same privi-
leges to military aircraft and its crew to that granted to warships
end its crews.
‘ 332

The British view also grents to military aircraft and its crews
the privileges granted to warships and its crews, whenever such.
aircraft is duly authorized to fly or land in the territory visited.
‘The crews are entitled to extraterritorial privileges if they wear
uniform énd they form a distinct unit or carrying out their duties.
The British proposals also grant to State civil aircraft (employed
‘exclusively by the State for health, police and postal services)
extraterritorial privileges. But such privileges are withheld from
State commercial eircraft. The obvious reason is to deny State com-
mercial aireraft advantages that it will have over privaste commercial
aircraft. This question also arose in ocase of state vessel use for
commercial purposes and they came out with a sclution denying state
owned vessel operated for commercial purposes the privileges of exemp-
tion from local jurisdiction.

As finally embodied in the Paris Convention of 12?3 extraterrito-
rial privileges customarily granted to warship is also granted to mi-
litary aircraft provided the flight or landing is authorized by t he
Btate visited. Extraterritorial privileges are, however, denied to

police and customs aircraft. It further provides that every aircraft

commanded by a person in military service detailed. for the purpose is
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deemed to be s military aireraft,
(3) CRIMINAL JURISDICTION
A, OVER CRIMES COMMITTED ON BOARD AN AIRCRAFT ON OR ABOVE THE
HIGH SEAS OR TERRITQRY NOT SUBJECT TO THE SOVEREIGNTY OF ANY
STATE | '

The position of B8tate aircraft on or above the high seas or ter-
ritor& not subject to the sovereignty of smy State is that of complete
exterritoriality in the sense in which the fiction of extérritoriality
must be understood, namely, that the State aircraft is not subject to
the jurisdiction of any State other than her own. In other words,
crimes committed on board a State aircraft on or gbove the high seas
or territory not subject to the sovereignty of any Stafe, is subject
to exclusive jurisdiction of the flag State. In this situstion no
concurrent jurisdiction can be envisioned similar to the case cited
in civil aireraft, wherein a crime committed on board an aircraft pro-
duced effect on another aircraft bearing another flag due to collision.
If the occurrence just cited happens on a State aircraft, the person
comnitting the crime would be under the exclusive jurisdiction of his
flag State, since such member of the vrew also enjoy the privileges of
the exterritoriality. Neither sovereigﬁ would choose'td exercixe ju-
risdiction over the aircraft of ancther.

Thus, a State aircreft on or above the high seas or territoary not
subject to the sovereignty of any State, is for purposes of jurisdic-

tion considered an extention of the territory of the flag State.
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This position is suppeorted by the legal status of the high seas
and stateless territory, since both are not subject to the le;Lrisdic—
tion of any State every State is entitled to extend its protection and
jurisdicb;on over its aircraft on or above the high seas or stateless
territory.

It is an accepted principle of international law that a State
could claim jurisdiction over persons and bthings oubtside of its terri-
torial boundary. This claim is usually based on nationality. Aircraft pos—
-sesses bhe nabtionality of the State in which it is regj_ébered. The re-~
fore, & State could legally claim jurisdiction over crimes committed
on board its aircraft on or above the high seas or territory not sub-

ject to the sovereignty of any State,

This position is also supported by national legislations and by
proposals made at international Congressss wherein its was recommended
that aircraft above the high esas or a territory not under the sove-
relgnty of any State is submitted to the legislation and jurisdiction
of the country of which it has the nationality.

It is further supported by analogy to warships, Warships on the -
high seas are regarded as completely exterritorial, thgt is, it is
subject only to the jurisdiction of the flag State. As Hall Sbazz‘;
fwarships represents the sovereignty and independence of their Spate
I;mre fully than anything else can represent it on the ocean; they can
only be met by their equals there, and equals cannot exezcise juris-

diction over equals, - The jurisdiction of their own State over them

is therefore sxclusive under all circumstances and act of interfe-
rence with them on the part of a foreign State is an act of war."

Tt must also bs remembered that State aircraft be they military or
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not would in most cases carry only members of its crew, It would
indeed be rare, that it would carry non-member of the crew., So it
is rather safe to assume that crime committed on beard a State air-—
craft would be committed by one member of the crew against another,
We have seen bsforshand, that even in a merchant vessel in port when
an offense is committed by one membsr of crew against another which
does not distrub the tranguility of the port it is customary to let
the flag State assume jurisdiction, So with more reason should ju-
risdiction be given to the flag State when a crime is committed on
board such aircraft on the high seas or territory not subject to the
jurisdiction of any State,

In rare cases in which the crime committed caused the State air-
craft of one State to collide with a State aircraft belopging to ano-
ther State, it is best to leave jurisdiction to respective flag States.
Equals cannot exercise jurisdiction over equals., So a sovereign cannotb

exsrcise jurisdiction over property of another sovereign.

In conclusion we might say that the jurisdiction of the flag State

over crimes committed on board State aircrafi on or above the high seas

or territory not subject to the sovereignty of any State is complete
and exclusive,
B. OVER CRIMES COMMITTED ON BOARD A STATE AIRCRAFT IN FLIGHT
OVER THE TERRITORY OF A FOREIGN STATE -
The various proposals we have studied agree that a State aircraft
can only enter, pass through, and land in the territory of another
State by previous authorization. That their entry, flight and landing

in a foreign State is subject to the regulations and conditions impo sed

2




- 7 -

by the State visited, DBut once admitted, a military aircraft, is en-
titled to the privileges of extraterritoriality or as.worded in other
proposals "to the‘privileges which are customarily accorded to foreign

337 ‘
warships,

Other proposals permit landing without previous authorization in
case of necessity, If a military aircraft landed in distress, such air-
craft shall enjoy the privilege of extraterritoriality,

The various proposals also grant the members of the crew the pri-
vileges of extraterritoriality provided they do not ceases to form dis-
tinct unit or are carrying out their duties, A military aircraft which
is forced to land or which is requested or summon to land is not en-

338
titled to the privileges of extraterritoriality.

The British proposziz would grant extraterritoriality to military
and State civil aircraft. The latter consist of airceraft used in po-
lice custom, and postal services, It is not applicable to State com-
mercial aircraft use for carriage of cargo or passengers,

The Paris Conventzﬁg of 1919 on the other hand, deny to police-_
and custom aircraft privilege of extraterritoriality.

So from the above diécussion it can be easily seen that while
there is a definite rule as to milit#ry aircraft there is however,
disagreemant as bto State non—milibary aircraft,

In fact according to Hgg: "the'tendency of the conventional law
in relation to the matter appea;s to concede narrow exemptions from

jurisdiction bo foreign State aircraft as such, and by implicatien to

confine immunities teo military aircraft when authorized to fly over
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and land upon the territory of the State concerned." So in the final
andélysis our dilemma is to decide whether to embrace within the con~

fines of military aircraft other'stéte aircraft such as those use for
customs and police purposes, Shall we adopt for the latter the rules
for military aircraft? Or shall we formulate a new rule for aircraft
used for custom and palice purposes?

From the practical point of vi;w it can be easily seen that the
previous authorizationsg of the State to be cross over or landed on
would be fequired. Without such authorization such flight or landing
on a foreign bterritory éannob be countenanced., Since the flight of
such State aircraft would be vepry few and would consequenbtly be subject
to the regulations of the State visited, I think it would be better
6o assimilate other State aircraft to State military aircraft, and thus,
the rules for State military aircraft should be made applicable to them
in toto. This would harmonize with the Chicago Convention of 1944, and
thus prevent unnecessary confusion by simplifying_bhe solution to the
problem,

Besides, the reasons for granting extraterritorialibty to State
military aircraft also exist in case of other State aircraft, The
reasons for granting exbtraterritoriality to State military aircraft
is that it is a property of the sovereign use for governmental purposes
and that to exercise jurisdiction.over it is like éxercising Jurisdic~
tion over aaother.sovereign. Such state of affairs cﬁnnot be count-
enanced in the preseﬁt state of intermational law. Equals cannot exsr-
cise jurisdiction over equals. In additicn, for damage it may caused

the State act as gﬁarantor and hold itsslf responsible for such acts,
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In addition as we have shown before thoss on board a State air-
craft would be members of its crews. State aircraft, unlike commprciai
airlines are not for hirei and when they leave their State it would in
most cases be charged with a mission for such State. It might be sent
to another State on a good will mission or just to impress a neighboring

State with its strength. But whatever the mission may be it is of im-

portance to the sovereign that it is always under its control. So the best

rule is to exempt it from local Jjurisdiction., A State visited could
readily accede to it inasmuch as crimes committed on board such air-
craft in.flight would in all probability be one committed by crew member
against another, Besides if act done on board an aircraft causes da-
mage to the land below, the flag State is bound to make amend for such

demage,
342

The Paris Convention of 1919 is strong for the view that in no cases

shall Stabte aircraft used exclusively for police, custom and post ssr—
vices be entitled to the privileges of extraterritoriality.

The British on the other hand supported the view that all State
aircraft, excluding those employed for commercial service are entitled
to privileges of extraterritorialiby or those granted by international
usage bto ships of war,

The British esxpose is in line with the rules applicable to public
vessels used for commercial pursuits. As shown in our study of juris-
diction over other public vessels, those public vessels operated for
commercial purposes are subject to the same rules of liability- and bo

343
the same obligations as bthose applicable to private vessels, Thig is
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due teo the soundness of the theory that when a sovereign enters inte
business, he submits himself bto the conditions thereof. To grant im-
munity to public vessels engage in commercial operation while at the
same bime such privileges is denied Lo private vessel is tantamount beo
giving the former undue advantages. As observed by Lord Phillimore in
the Chark%;ﬁ: |
No principle of international law and no decided case and

no dictum of Jurist of which I am aware has gone so far as to

authorize a sovereign prit%e to assume the character of a trader

when it is for his benefit; and when he incurs an obligation to

a private subject, to throw off, if I may so speak, his disguise

and appears as a sovereign, claiming for his own benefit and to

the injury of a private person for the first time, all the at-
tributes of his character.

In the same view, therefore, State aircraft operated for commer-
‘cial purposes should be subject to the rules applicable to civil air-
craft, Under tAhis reasoning the military Air Transport Service ef the
U.S. Amy which are engaged in transporting military personnels and
cargoes would have the same status and privileges as a military air-
craft, Bub under the definition of State aircraft in the Chicago
Convention of 1322, which we adopted for this paper, it is rmt.{pes—
sible to have such aircraft devoted to commercial pursuits. Newerthe-
less, we delv? on it to show that only State aircraft devoted to mili-
tary, cust\o;:; and police services as definedrin said convention are

entitled to immunity from local jurisdiction. If they are ever used
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feor tranqurting cargoes or passengers like commercial airlipes, they
should be denied the immunity which attached to their status.

While this should be the rules for short stay, a sojourn for a
1Dngef period should be the subject of agresment between the receiving
and sending States. This seems to be the modern tendency as witnessed
by numsrous international agreements entered into by the United States
with respect to countries in which they have established military,
naval and air bases,

Neadless to say, a Stabte aircraft entering on or a@ovo,the terri-
tory of another State shouid comply with laws and regulations of the
State visibed regarding air navigation.

In resume the rules for State aircraft should be thiss

When a State aircraft is authorized to enter, fly over and
land iﬁto the territory of another, it should be granted the pri-
vileges.of extraterritoriality,

All crimes committed on board the aircraft should be subject go

the exclusive jurisdiction of the State whose flag the aircraft flies,

C. CRIMES COMMITTED ON BOARD A STATE ATRCRAFT ON THE GROUND OF A
FOREIGN STATE ‘

An aircraft in the ground of a foreign State is comparable to &
warship in the territorial sea or port of a foreign State. The only
difference is that a warship under the rule suggested by the Interna-
tional Law Commission would have a right of innocent passage into the

territorial sea, no such right is granted bto State aircraft over the
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territory of another, The presences of the aircraft in such Sl;,ato, can
only be gained by previous authorization.

The commander of a warship in a foreign poft ¢r waters rstains
complete jurisdiction over the ship and crew. The commander of a mi-
litary aircraft on the ground of a foreign State should also retain
complete juriédiction over the aircraf’p and the crew, In the same
breadth a crime committed on board a warship is subject to the ju-
risdiction of its commander; so also & crime committed on board a
military aircraft should be subject to the jurisdiction of it s comman-
der. The only exception mentioned by Higgins and Colombos is a crime
commibted on board the warship by a national of the territorial State
against a felbw—subjztz. In such a case, it would be the duby of the
commandsr bto surrender the offender to the local aubthorities, A si-
milar duty should devolve on a commander of military aircraft in case
of similar crimes occurring on board his aircraft, As we have alluded
to in our preliminary statements on State aircraft, similar rules should
also be provided for State aircraft which are non-military.

The members of the crew of an aircraft on the ground of a foreign
State should be given the same privilegss as members of the crew of
warships ashore. According to Higgins and Colmnb%i: "The position of
officers and crew when ashore is not quite free from doubt. The
practice generally followed is to apply the principle of extraterrite-~
riality to them when they are on land in uniform and in an official
capacity connected with the service of their ship."

On the other hand the various proposals made !;eith regard to the

members of the crew of an aircraft on the ground of a foreign State
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also grants the priviliges of extraterritoriality, providea, they deo
not cease as distinet unit and are carrying oub their duties,

| A rule, therefore, granting extraterritorial priviliges to the
members of the crew of an aircraft passing or staying for a short pe-
riod in a foreign State would be in consonant with the practices of

~ States with regard to the members of the crew of warship ashore. A
State could readily agree to granting members of the crew of aircraft

the same priviliges as that granted to crews of warship since the mem—

-

bers of the crew of aircraft would be fewer and their stay would be
of shorter duration.

So the rule for crews of State aﬂ'cbafb on the ground of a foreign
State should be this:

They are entitled to the privileges of extraterritoriality pro-
vided, they are on land in unifom and in an official capacity connected
wibh the service of their aircraft§ or |

They are entitled to the priviliges customarily granted to the

crews of warships ashore,

(4) CIVIL JURISDICTION
A. ACTS AND OCCURRENCES ON BOARD AN ATRCRAFT ON OR ABOVE THE HIGH
SEAS OR TERRITORY NOT SUBJECT TO THE SOVEREIGNTY OF ANY STATE
The position of a State aircraft on or above the high seas or ter-
ritory not subject to the soversignty of any State as we héve afore-stated
is one éf complete exterritoriality, So acts and occurrences on board
such aircraft would be subject to the jurisdiction of the flag étéﬁo.

Besides, acts and sccurrences on board State aircraft would onJy affect
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the relationship of members of the crew; which as we have explained
before should bebter be governed by the flag State, It would be in-
deed extremely rare cases in which it would carry non-member of the crew;
rarer still is its chance to carry non-national; nevertheless, persons
who were accomodated as passenger of Spate aircraft should be considered
as having consented to be subject to the laws of the flag State during
the woyage.

So in the rare casss that btorts were committed, marriage was sole-
mized, birth and death occurred amd a will was executed on board an
ajrcraft in flight on the high seas or territory not subject to the
sovereignty of any State, the afore-mentioned acts and occurrences are
subject to bthe exclusive civil jurisdiction of the flag State,

Again in rare cases where a tortious act éaused the aircraft to
collide with another aircraft, jurisdiction should also be given the
respective flag States., No other rule could be countenanced, inasmuch
‘as State aircraft on or above the high seas as we have adverted to earlier
ig completely exbterritorial, and therefore, is subject to the exclusive
Jurisdicbion of its flag State. The system of concurrent jurisdiction
envisioned in the Lotﬁs case for merchant vessels is not applicable to
war vessels, and consequently would also not apply by analogy to State

aircraft.,

~

',
‘n

B. OVER ACTS AND QCCURRENCES ON BOARD AN AIRCRAFT IN FLIGHT IN
A FOREIGN TERSITORY.
The rule here again, like in criminal Jjurisdiction, is to grant juris-

diction to the flag State. Our study has shown that based on State legislations
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and inteenational agreements a Shtate would more readily acceds to giving
up civiJ: jurisdiction than criminal jurisdiction. So if the rule for
eriminal jurisdiction, is that, a State aircraft is exterritorial when
in flight over foreign territory, such rule would be more easily ac—
cedad to b‘y” States when applied to civil jurisdiction. As we have al-
luded e.irlier, since persons on board a State aircraft are members of
the crew it is not of any concerned to the subjacent State., It would
only be the concerned of the ground Stat.e when such acts and occurrences
on board such aircraft, produces effects on the ground, in which event
the sovereign to whom the ajircraft belong is bound to make good the
damage ,

S the rule for State aircraft in flight abové the territory of a
‘ foreign State, which could only be dome with the previous authorization
of the State flown over; whether the flight is for the purposes of ceos-
sing the territory or for landing, is thist that such aircraft enjoy
the privileges of exterritoriality. The same rule should be ap.pliCIblﬂ.
to Sate aircraft force to fly in the territory of another in distress.
All acts and occurrences on board such aircraft in flight would then
be subject exclusively to the jurisdiction of the flag State. The reasons
‘for these are the followings

That a State military aircraft wherever it may be should always be
under the control of its sovereign whose safety might greatly depend
on retaining the exclusive control of this fogzce);

That other State aircraft are property of the sovereign and to sub-

ject them to the jurisdiction of local court would implead the sovereign;
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That in both cases, the sovereign who owns the aircraft..is bound
to make good any damage than might be caused by his aircraft,

Torts committed on board such'St,ato aircraft in flight, marriage
solemnized, birth and death occurring and wills executed would only
involved the members of the crews. So in the final analysis it would
not be of any concerned to any State flown over. In case such acts
and occurrences produce effects outside, then the sovereign whose flag
the aircraft flies is bound to make reparation for the damages., This
is usually settled through diplomatic channel.

The German draft prOpogglll: provides that military asrostats possess
in principle privileges of exterritoriality when above the territory of
anobher State, Bub the State flown over has a right to apply measures
foquired in the interest of it's security and sanitary interest.

The draft conventh.gﬁ drafted by International Cbnvention in regard
to Aerial Navigation held at Paris in 1910 grants the privilege a:)f ox—
traterritoriality so long as flight is legitimate., The Committee of
Imperial Defor?f: on the other hand, concedes to military aircraft ’c.h
privileges accorded by internabtional usage and courtesy to foreign war-
ships, The latest convention on the sub?ggt, provides for eﬁjoymonb
in 'principlo in the absence of special stip‘ulat.ion the privileges which
are customarily accorded to foreign warships.

Lastly, in so far as civil jurisdiction on board S:ate aircraft
in flight over a foreign territory is concerned, it is granted to the

flag Sbate exclusively., This rule is back-up by the different draft

proposals submitted by the various States at the Paris Convention of
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1919, And the Paris Convention of 1919 as finally drafted concedes to
military aircraft the privileges customarily granted to warships. As
to other State aircraft, such as those used for custom and police ser-
vices, the same rule should be formulated., While it would not be
back by exactly similar reasons, never‘-theless as the visit of such air-
craft would be extremely rare and subject to previous authorization
of the State visited a State could easily concede privileges similar

to military aircraft,

C. OVER ACTS AND OCCURRENCES ON BOARD A STATE AIRCRAFT ON THE GROUND
OF A FORZIGN STATE

Our task here again would be simplified if we would discuss first
State military aircraft as distinguish from State aircraft used in
custom and police services, For it cannot be denied, that a study was
already made about military aircraft which was formalized in the Paris
Convention of Lgfg

There is an agreewent among States thab military aircraft can only
enter, fly over and land in the territory of another State on previous
authorization of the State visited. There is also an agreement that
while such an aircraft is within such territory it is bound to obey
the laws and regulations concerning navigation of the State visited.
And there is a further agreement among the variocus delegations that
attended the Paris Convention of 1333, that a military aircraft legi-
timately on the ground of a foreign State enjoy in the absence of sti-

pulation the privileges customarily accorded to foreign warships. In

our study of legal regime of warships, we have seen that a warship in
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the territorial waters or port of another Sate is completely exter-
ritorial. 8o much so that acts and occurrences on board such warship
are subject Lo the jurisdiction of its commandsr. Tn the final analy-
sis under the Paris Convention of 1919, a military aircraft lsgitimate-
ly on the ground of a foreign State enjoy the privileges of exterri-
toriality, This of course included exsmption from local jurisdiction.

Therefore, torts committed, mariage solemnize, birth and death
occurring, conbtract and will executed on board such aircraft so si-
tuated would be exclusively subject to the jurisdiction of the flag
State., Since such acts and occurrences would in almost all cases
affects only the relationships of members of its crew, the ground
State could afford to be complacent>aboub it.

The above-quoted rule for marriage in State military aircraft on‘
the ground of a foreign State finds support by analogy in 91253. Dicey
says that a marriage performed on board a foreign warship in port is
valid if valid by the laws of the fiiz, or in other words Fhe ship is
the locus celebrationis, The United States took the same view with
regard to a marriage solamnized in American Warships in Brazilian
wabfig. \ _

With regard to birth our rule finds support in the French Law.
According to French law a person is deemed born in Ffance if tﬁe birth
occurs on & French wa;g?ip or a postal vessel in a foreign port or

other territorial waters,

Now the question ist Would such rule be also applicable to other
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Sbate aircraft, such as those used fof custom and police services?

As adverted earlibdr  in our preliminary statement to State air—
craft, it would be better to have the same rule as this will serve
the causs of hammony. Besides, in the same breadth thatother public
vessels (as distinquished from warships) are exempt from jurisdiction
of littoral States visited so also other States aircraft (as distin-
guished from military aircraft), The reason for exsmpting other pub—
lic vessels is that it is a vessel of the sovereign, devoted to public
or governmental services, State aircraft used for police and custom
services are also devoted to puktlic or governmental services, so it
should also be exsmpted from jurisdiction of the State visited, The
latest tendency as exemplified by the Intemational Law Commissfii is
to grant immunity from jurisdiction to government owned vesssls not
devoted to commercial purposes. So State aircraft not devoted to com-
mercial purposes, should be exempted from jurisdiction of the State

vigited,

CONCLU SION

The rule for State aircraft is different from civil aircraft,
This is due to sovereignty as conceived and exploited by the membe rs
of "Family of Nabtions." Sovereignty as possessed by one State, re-
quifes her also to resbecb govereignty as possessed by others. A‘
c¢ivil aircraft entering another is assimilated into that State, and
therefore, is subject to its jurisdiction. A State aircraft entering

another State 1s deemed by fiction to be a floabting portion of its
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territory, so it is still subject to the jurisdiction of the State
whose flag it flies,

In State aircraft concurrent jurisdiction as applied or propoééd
to be applied to civil airecraft could not be countenanzfg. It is
always regarded as under the exclusive jurisdiction of the flag she
carries. A sovereign State would not tolerate concurrent jurisdiction
with regard to State aircraft devoted to public services, The only
State-owned aircraft that may be subjected to jurisdiction of other
States are those devoted to commercial pursuits. At least that is the
tendency, as shown by the report of International Law Commission on
government—owned vessels. So by analogy it should be applied to
State owned aircraft, In so far as State aircraft as defined in the
Ghicago convention of 132&, is concerned, the rule would be thiSt
That it is subject exclusively to the jurisdiction of the flag Shate.

Our study has shown that the rule for State aircraft, whether
for criminal or civil jurisdiction, whether the aircraft bs on or
abo%e the high seas and territory not subject to the jprisdiction of
any Staté on or above the territory of a foreign State is thiss
That it is subject to the exclusive jurisdiction of the flag State,

This rule are supported by national legislations, proposals of
various States and by the Paris Convention of 1919, in so far as State
military aircraft is concerned. This is further supported by the pre-
sent state of internabtional law which barred the impleading of a so-

vereign in its court.
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This is also supported by Chief Justice Marshall in the often-—
cited Schooner cgésf While it is true that aircraft was not specifi-
cally mentioned, there being no-aircrafb at the time the decision was
promulgated, yst the reasons for applying it to foreign troops and
- warships are also applicable to military aircraft.

We have also extended the rules applicable to military aircraft
to other State aircraft as this is justified by the fact that they
are also used for public services and therefore are entitled to the
game privileges,

From our study, we can conclude that the best rules for Sate
aircraft are these:

(1) That a State aircraft on or above the high seas or ter-
ritory not subject to the soversignty of any State is subject to
the exclusive jurisdiction of the State whose flag it flies;

(2) If the State aircraft is just passing through or landing
for short stay in a foreign State, they should be granted the
privilege.of exterritoriality provided such entry or passing or
landing is legitimate., The entry, passing or landing is legiti-
mate when zade with previous authorization or when made in dist-
ress. The crew in such a case should also be granted exterrito-
rialiﬁy when they are on land in uniform and in official capa-
_ciby connected with the service of their aireraft,

(3) If the State aircraft is bo be stationed in the receiv-
ing State for quiie a time, it would be better,lﬁhab the question
of jurisdiction be traced out and embodied in an international

agreements, Our study has shown that it is much easier for stronger
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power to wheedle exemption during war time, Purther, it has also
shown that in peace time there are agreements that grants complete
exterritoriality, some would grant only immunity with respect to
certain offenses, and under certain circumstances and limited to
certain places; and there are those which would grant immunity from

civil jurisdiction only.
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