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PREFAŒ 

This thesis on jurisdiction over acts and occurrences on board an 

airerait deals with both civil and st;ate aire raft • Civil aireraft as 

implled in the Chicago Convention of 1944 and St.ate aircraft as explicit­

ly defined in the afore-said convention. 

Criminal and civil juris:liction are disc!.lssed separately as applled 

to the various positions in which an aireraft may be situated, to witt 

(1) On or above the high seas or territory not subject to the so-

vereignty of any state. • 
(2) In f1ight above a foreign territory. 

(3) On the ground of a foreign $Gate. 
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l. INTRODUCTION 

The subject of this paper has been much discussed. For even 

before the Wright Brothers had suocessfully test-flown their aero-

plane, Fauchille in 1902, had already drafted his ~egal Regime of 

the Aerostats". In that paper provisions were made regarding crimes 

and birth of a child in a balloon. From that time on up to the pre-

sent, the subject has been pursued intermittently by international 
1 

law associations and by well-known publicists. Various conferences 

or congresses had discussed the subject. but nothing beyond the pro-

posai stage was done. So. until now no international covention on 

this subject has been adopted. 

This paper will deal with both civil and State airerait as 1m-
2 

plied and define in the Chicago Convention of 1944, respeotively. 

The said convention defines astate aircraft as "aircraft used in 
3 

military, oustoms and police services". It fails to define a civil 

airerait. Obviously, airerait that does not fall under the oategory 

above-cited are civil airerait. This paper will not deal with air-

craft operated by international agencies or other atateless aireraft, 

as there ia no international agreement yet as to the status of said 

airerait. In any discussion of the subjeot covered by this paper it 

is both logical and advisable to ground it on the Chicago Convention 
4 

of 1944, both in principle and terminology. It is now the first and 

foremost public international air law convention in force, with the 
5 

greatest number of adherents. 
6 

It had superseded both the Paris Con-
7 

vention of 1919 and Havana Convention of 1928. The Ibero-American 
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8 
Convention of 1926, on the other hand had never came into force. So 

the only remaining public international air law convention in force 

iB the above-mentioned Chicago Convention. Any digression from it 

would perforee result in unwanted and unwarranted confusion. 

In the course of our researeh work for this paper, we enoountered 

two main problems, to wit: 

1. To determine which state or states shall have juris-

diction over act and ooeurenceB on board an aircraft. 

2. To provide a rule that will grant at least one State 

jurisdiction over acts and occurences on board an aireraft. 

The first problem may be illustrated in this way: 

Suppose while a French aireraft is flying over the territory of 

the United States, a British passenger assaulted an Italian passenger. 

In auch a case whieh state should have jurisdietion over the offender? 

Will it be the United States? France? United Kingdom? or Italy? Sup-

pose further that the aircraft landed in Mexico after the commission of 

the crime? Will Mexico be entitled to claim jurisdiction? 

Suppose that while a French aircraft i8 flying over the United 

states, a child i8 born from an Italian passenger. lB the child deemed 

ta be born in the United states? or in France? 
9 

The second problem is best illustrated by the Cordova case, wherein 

two rum-happy Puerto Ricans engaged in a fist fight on board an American 

aircraft flying over the high seas. When the Captain of the aircraft 

tried to pacify them one of the protagonists assaulted him. The offender 
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was tried and found guilty by a Federal Court. The said Court after 

careful consideration decided to arrest judgment of conviction on 

the ground that there is no federal jurisdiction to punish those acts. 

If further stated that the aircraft i8 not a vessel and on the high 

seas is not above the hlgh seas. So the offender was able to go un­

punished. Our problem therefore# ls to formulate a rule that would 

grant to at least one State jurisdiction over acts and occurences 

on board an aircraft. 

This study in brief will consiat of an analysis of the national 

legislation of the members of the nFamily of Nations" on the subject 

of this paper. AIso# an analysis of the various proposals or draft 

conventions recornmended by international law societies and well-known 

publiciste. And lastly, it will also include a study of the rules ap­

plicable to vessels and land transportation to see if they are applic­

able by ana1ogy. 

In short we will use analogy whenever it i8 useful and logical; 

and formulate a new rule whenever anal ogy 15 not possible and advisa­

ble. 

II. COMPARATIVE STUDIES 

The world we live in consists of three basic elements, the land, 

the sea, and the air. Ail three elements are important to man in 

their own ways. The land is his place of abode# the place where he 

obtains the things needed for his daily life. The sea is significant 
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to mankind as a modifier of elimate. a burier to movernent by land, 

a highwa.y of commerce end a source of 'ood. And the air i8 the e1e-

ment tha t make 8 the e arth habi tabl e. 

The home of man i8 the bottom layer of the great sea. of Tapo"r 

(atmosphere) whieh surrounds the' earth and the outside layer of land 
10 

end water forms its surface (lithosphere and hydrosphere). The sea 
11 

surfaoe of the earth 18 almost three times of its land surfaoe. 

ù mediums of transportation one complements the other two. Bo 

much so that one can sarely venture that what cannot be reached by 

land may be reached by sea; and what oannot be reached by sea may be 

reaohed by air. AlI three used as Mediums of transportation han 

cQntributed substantially to the development of world oommeroe. 

Comparative studies of the legal statua of the land, the sea and 

the air.pace and the in8trumentalities using them as medium. of trans-

portat1on are na. in order. 

1. TEE lE GAL STATUS OF TEE LAND, TEE . SEA, .!ND '!'HE AIRSPJ.CE. 

The purpoee of this study is to shOW' the similari ties and dif'f'er-

ences of the legal status of the land, the sea, and the airspaoe. AlI 

of whioh are u8ed as mediums of transportation by the automotive vehi-

eles, ves"sels and aircraft, r8speetively. 

This study is essential, sine e a8 adverted to in the introduotion 

of this paper, we will use analogy whenever it is both useful and 10-

gical. So a oomparative study of the land, the sea and the airspaoe 

would be very useful. Firstly, we will take the legal sta.tus of the 

land. 
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ŒGAL STATUS OF THE LJND 

The exolusive jurisdiction of astate over its territory has 

never been questioned. Any olaim to exemption fram jurisdiotion must 

be based on either express or implied consent of the state. 

The legal sta1;.J.8 of the terri tory of a State# i8 best expressed 
12 

by Chief Justice Marshall in the Sohooner case, whereill he Itated: 

-The jurisdiction of the nation within its ow.n territory 

i8 neoessarily exolusive and absolute. It is susceptible ot no 

limitation not imposed by itselt. Any restriction upon it, deriv-

i~ val idi ty trom an eXternal souroe, would imply a diminution of 

Its sovereignty to the extent of the restriction# and' an invest~ 

ment of that sovereignty to the same extent in that power which 

oould impose such restriction. AlI exceptions, therefore, ta 

the full and oomplete power of a nation ri thin i ta 01lD. terri to-

ries, must be traoed up to the consent of the nation itself. 

Tbaycan flow from no other legilimate source. This oonlent 

may be either express or implied.-

LEGAL STATUS OF TEE SEA 

Our disoussion of the legal statua ot the sea will be clarif'ied, 

if we olassif'y it into the high seas, the oontiguous zone and the ter-
13 

ritorial sea. In the order given we will disouss each of them sepa-

rately. 
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HIGH SEAS 

"The term 'high seas' may be said to refer, ifi international 

law, to those waters which are outside the exclusive control of any 

State or group of states, and hence not regarded as belonging te the 

territory of any of them. The ocean~ until it envelopes the shores 

of a maritime State and constitutes its maritime belt, ia not a part 

of the domain of any territorial sovereign. Important consequences 

follow. On the high seas broadest rights of unmolested navigations 

are asserted and enjoyed by ships of every flag in time of peaoe. 

As the Permanent Court of International Justice deolared in the 

course of its judgment in the case of the S.S. 'Lotus', September 7, 

1927: 'It ia certainly true that - apart from certain special class 

whioh are defined by international law - vessels on the high seas 

are subjeot to no authority except that of the State whose flag 
14 

they fly." 

Wherever there is a salt-water sea on the globe, it is part of 

the open sea (high seas), provided it ia not isolated from, but 00-

herent with, the general body of salt water extending over the globe, 

and provided that the salt water approach to it is navigable and open 
15 

to vessels of all nations. 

To the high seas belong, of oourse, all the so-called oceans -

namely, the Atlantic, Pacifie, Indian, Artic and Antartic. But the 

branches of the oceans, which go under special names, and further, 

the branches of these branches, which again go under special names, 

belong likewise to the high seas. To mention a few of these branches 
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we have the North ~a, the English Channel, etc. 

In antiquity and the first half ef the l4iddle Age s, navigation 
16 

on the open sea was free to everybody. According to Ulpi~ the sea 
17 

i5 open to everybody by nature, and aecording to Celsus, the eea, like 

the air, is ccmmon to aU mankinil. 

Claims to sovereignty over parts of the open aea or high" eea3 

begin, however, to be made in the second half of t he Middle Age s. Thus 

t.he Republic of Venice was recognized as the sovereign over the Adri.tic 

Bea. Portugal claimed sovereignty over the whole of India Oeean QDd 

of the Antartic south of Voroeco, md ~ain over the Pacifie and the 

"Gulf of Mexico, both basing their cla.ims on two Papal Bulla promul-

gated by Alexander VI in 1493. These cl.i.im.s were more or leS3 sucoeSB-

.tu.lly asserted for several hundred years. Thus Frederick III, Pinperor 

of Qennany, had in 1478 to ask the permis&on of Veniee for a trans-
18 

portation of corn from Apulia, through the Adriatic ~a. Also Great 

Britain, in the seventeenth century, compelled foreigners to take out 

an English license for fishing in the North sea; QDd when in 1636 the 

Duteh attempted to fish without sueh lieense, they were attaeked and 

eompelled tio pay t30,OOO. as the priee for their indulgence. In 1850, 

the ~anish Ambassador Mendoza lodged a eomplaint ~ith Queen Elizabeth 

against Drake for hél.ving made his famous voyage to the Pacifie, Eliza-

beth answered that vessels of ail nations eould navigate on the Paei-

fic, sinee the use of the aea and the air is common to all, and that 

no title to the ocean can belong te any nation, sinee neither nature 
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nor regard for the publio use permits any possessions of the ooean. 

Qneen Blizabeth's attitude was the germ out of Whioh grew gradually 
19 

the present freedom of the open sea or high seas. 

In 1609, Grotius supported the position taken by Queen Elizabeth. 

Ba contendedthat the sea oannot be State property, because it cannot 

rftally be taken into possession through oocupation, and that oonse-

quently the sea is by nature free from the sovereignty of any State. 

-His contention was to show that the Dutch had a right of navigation 

and oommeroe with the Indies, inspite of the Portuguese interdiotions. 
20 

Grotius' treatise ushered in the Bo-oalled first Battle of Books. 

Kotables among those opposing Grotius view are the fo11owing: 

Gentilis defended the Spanish olaim of sovereignty over the open 

Bea or high seas in his Advooatio Hispanica, published in 161S. 

William Welwood defended the English claim to sovereignty in bis 

Book De Dominio Maris, published in 1613. 

But doubtlessly, the greatest opponent of Grotius wasSelden who 

wrote Mare Clausum sive de Dominio Maris. This was the best book 

written in defense of state's sovereignty over the high seas. 

This running battle of books between two literary giants, w&s 

finally won by Grotius, and by the end of the first quarter of the 

19th oentury, the principle of freedom of the high seas W&s universally 

reoogn1zed in theory and in practice. 

The t8r.m freedom of the high seas indicates the rule of the law 

of Nations that the high seasia not and never can be, under the 80-

vereignty of any state whatever. Since, therefore the high seas is 
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not the territory of any State, no state has as a rule a right to 

exercise its legislation, administration, jurisdiction, or police 

over parts of the high seas. Since, further, the high seas can never 

be under the sovereignty of any state, no state has a right to acquire 

parts of the high seas through occupation, for as far as the acquisi-

tion of territory ia concerned the high seas is what Roman Law calls 

as res extra commercium. But although the high seas is not the terri-

tory of any state it is nevertheless an object of the laws of Nations. 

The mere fact that there is a rule exempting the high seas from the 

sovereignty of any State whatever aho'W8 this. But there are other 

reasons. For if the Law of Nations were to content itself with the 

rula which excludes the high seas from possible State property, the 

consequence would be a condition of lawlessness and anarcqyof the 

high seas. To obviate such lawlessness, customary International Law 

contains some rules which guarantee a certain legal order on the high 

seas, in spite of the fact that it is not the territory of any State, 

and important international conventions have bean concluded withthe 
21 

same objecte 

The legal order in the open sea is created through the coopera-

tian of the law of Nations and the Municipal Laws of suah states as 

possess of Maritime Flag. 

The following rules of the Law of Nations are universally recog-

nized, namely: 

(1) that every State which has a maritime flag must lay 

down rules according to which vessals can claim ta sail under 



- 10 -

itl fla.g, and lIlUst furnish INch vessels with Som8 offioial voucher 

I.uthorizing them to make use of its flag; 

(2) that every Btate has a right to punilh all such foreign 

veslels al sail under its flag without being authorizedto do so; 

(3) that all ve.sels with their persons and gooda are, while 

en the open sea, considered under the sway of the flag state; 

(4) that every State hal a right to punish piracy on the open 

sea even if committed by foreigners, and that with a view to the 

extinction of piraoy, men-ot-wu of all nations oan requin al1 
22 

suspect vessels to show their flags. 

These oustomary rules of International Law are, 80 to Bay, 8Up-

pleaented by the Municipal Law. of the Mui tille states comprising pro-

visions, firatly, regarding the oonditions to be fulfilled by vessell 

tor the purpoae of' being authorlzed to sail under their flags; seeond-

ly, regarding the detai1s of jurisdiction over persons and goods on 

board veslels sailing under their f1ags; thirdly, ooncerning the order 

on board ship and the relations betvreen the master, the orew. and the 

pasaenger., fourthly, conoerning punishment of ships sailing without 
23 

authori%ation under their flags. 

The realona adv&noed f~r freedom of the high seas are the followingc 

(1) that a part of the open sea could not be afteotively 00-

oupied br a navy and oould not therefore be brought under the actuel 

nay of uy stata. 
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(2) t}ut, nature doea not give a right to anybody to appro-

priate auch things as May inoffensively be used by everybody 

and are inexhaustible and, therefore, sufficient for aIl. 

(3) the real reason for freedom of the open aea or high seas 

ia the freedom of communication, and especially commerce, between 

the States which are severed by the sea. The sea being an inter-

national highway which connects distant lands, it ia the common 

conviction that it should not be under the ~ay of any state 

whatever. Tt ia in the interest of free intercourse between the 

states that the principle of the freedom of the open sea has be-
24 

come universally recognized and will always be upheld. 

CONTTGUOUS ZONE 

How about the contiguoua zone? What is the rule with regard ta it? 

The contiguous zone is that portion of themgh seas adjacent to the ter-

ritorial sea. Various States have claimed jurisdiction over the conti-

guous zone for various purposes. The United States claimed a zone of 
25 

12 miles for enforcement of its prohibition act. Great Britain assumed 

in the eighteenth century, for the enforcement of its custom and reve-

nue laws, a jurisdiction considerably in excess of the three-mile limit 

of the territorial sea. These "Hovering Acta" were justified by Lord 
26 

Stowell in these wa~ds: 

"The oommon courtesy of nations for their convenience ta con-

aider those parts of the ocean adjoining to their shores aa part 
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of their dominions for various dome!tic purposes and particular-

ly for fiscal or defenaive regulations more immediately affecting 

their safety and welfa.re." 

The legal status of this port.ion of the high seas was discussed 

by the International Law Commission of the United Nations, and this 
27 

draft was recommended: 

"On the high seas adjacent to its territorial sea, t.he coastal 

state may exercise the control n8ceesary to prevent and punish t.he 

infringement, within its territory or territorial sea, of Hs cus-

toms, inmigration, fiscal or sanitary regulations. SJ,ch control 

may not be exercised at a distance beyond twelve mile s from the 

base Une from which the width of the territorial sel. is mea~red." 

TERRITORIAL SEA 

Now we come to a discussion of the le gal statua of the territorial 

sea. 

According to the glossators the sea is common in so far aa the use 

thereof is concerned and that the propl~etas (ownership) thereof belong 

to no one. 

After the gloasators came the classic writers who argued that the 

King or Emperor had inchoate property rights in the sea adjacent to 

the territory, name~t 

(1) to grant river fisheri~s and sea fisheries 

(2) to grant exemption to certain person from payment of 

barber due s 

(3) to grant freedom of commerce or travel to specified 

parties. 
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In the 14th oentury Baldui. reoorded that the Prince ia Lord of 

his terri tory and of the sea. wbjeot to him. The pOrtion of the Bea. 

subjeot to him la adjacent to the oouts of his terri tory. One hundred 

yeaxs after Baldus, De Aff'lioto. reoorded the existence of .. new offioer 

cal1ed admira! to punish offense. committed at sea and to suppres8 pira-

oy. The sea was regarded as .. di.trict of the kingdom. 

This is the beginning of State t s olaim to a territorial bel t for 

their protection and also a5 an exolusive fishing groud for its oiti-

zens. Sc while the States agreed to the principle of freedom of the 

sea, they nevertheless chose " to exeroise exclusive control over a 
28 

belt of water adjacent to its coast now known as territorial sea. 

The territorial sea forma part of its territory and it ia subjeot 

ta its jurisdiction. Âs stated by Hackworth in his Digest of Inte~ 
29 

tional Law: 

·'lhe jurisdiotion of aState extends over not only the land with-

in i ts territorial limi ts and the maxginal sea or territorial waters, 

as well as the airspace aboTe them ••• • 

There ia, however, a distinction between a State's jurisdiction 

over its land fram that of its jurisdiction over its territorial sea 

and this is the right of innooent passage of marohant vessels.Some 

writera ~en extend this right to W&rships. Of course we should al.o 

add that a vessel in distresa has a right of entry into the terri to-

rial ..... ters and ports of another State. 

There seema to be a general agreement Mlong States that three 

miles from the low water-mark ia the breadth of terri toria.l sea. Sou 

oountrie. cla.ims a four mile bel t but they admit that this iB an exeep-

tion to the general ru1es because of ~he nature and ehara.oteristio ot 

· .:. ~. 
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30 31 
their coastline. Russia claims twelve miles, but so far it was never 

able to make such a claim stick. The International Law Commisaion post-

poned oonsideration of the breadth of the territorial sea, so for the 
32 

time being we will consider its as three miles. For practiees ot states 

has il1dioated that three mile. f'rom th~ low Wllter-mark ia the bnadth 
33 

of' the territorial sea. 

While thare is a general ag~nt that a merchant vessel has a 

ripit of' innocent passage, no such agreement exist in 80 far as war'.lUp 
34 

i8 oonoerned. The reason for this is given by Hall, who states, 

"This right of innocent passage does not extend to vessels 

of' war. Its possession by them could not he explained upon the 

ground by which conunercial passage is justified. 'l'he interest. 

of the whole world are concerned in the possession of the utmost 

liberty ot navigation for the purposes of trade by vessel. of' all 

states. But no general interests are necessarily or commonly in-

volved in the possession by a state of a right to navigate the 

waters of' other States with its ships of war ••• " 

Another reason is that given by Mr. Elihu Root, in bis Memorial 
35 

presented in North Atlantic Fi.heries case: 

..... arsh1p JU.y not pass .... i thout oonsent into this zone, beeaUBe 

they threaten. Merchant ships may paSB and repllss 'beolluse they do 

not threllten." 

'l'he latest trends wi th regarda to the territorial sea ls however 

indicated in the proviaional articles conoerning the Regime of th. Ter-

ritorial Sea drafted by the Interna.tional Law Conunission. 

.' . . .-:':~ ".'. ;' ~ 
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';he reool'll:menda.tion provides . that the 80vereignty of a S'tate extend 

to a belt of sea adjaoent to the coast. This sovereignty is exereised 

8ubjeot to the conditions presoribed in thele regulation and other rules 
36 

of international laYe 

One of the limitations imposed on the exerel,e of the right of 80-

Tereignty by a coastal state ia the right of innooent passage granted to 
~7 

venela of all state. Under this provision warahip i8 inoluded. Al though 

the Boaetal Btate has a right to regulate the conditions of it. passage 
. 38 

or in certain oases prohibite suoh passage. Submarine ia required to 
39 

navigate in the surface whon making use of the right of innooent passage. 

Warships however, when passing through the territorial sea, are required 

to respect the laws and regulationa of ooastal State. In oase of failure 

to oomply with such law and regulations, they may be required to leave 
40 

the territorial sea. 

Hdw about jurisdiction over aots and ooourenoea on board a vesael 

other than warship palsing through the territorial s.a? 

.la a general rule crimes oommi tted on board a Tessel puaing throu~h 

the territorial sea ia subject to the jurisdiotion of flag state SaT. only 

in the following caseSI 

(a) If the consequenee of the orime extend beyond the Te.lel, or 

Cb) If the orime la of- a kind to disturb the peaoe of the oountry 

or the good order of the territorial sea, or 

(0) If the assistanoe of the local authoritiea has been requeated 
41 

by the oon.ul of the oountry whose flag the vessel flies. 

The rule adopted for civil jurisidotion 18 analogous to that govern-
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ing the exeroise of eriminal jurisdiotion. A vessel which ia only na-

vigating the terri tori&! sea wi thout touohing the iIÙand waters of the 

ooastal state may in no cire~anoes be stopped for the purpose of exerc~.-
42 

ing civil jurisdiction in relation to any person on board. 

IBG.AL S'fA.TUS OF THE AIRSPACE 

~he olaim of a Itate to sovereignty over the airspaoe above its 

territory il based on the mueh-maligned maxim of "cujus est solum. ejus 

es usque ad ooelum et ad inferol.- ~anslated by llcnair to m.ean "IhoBo-

ever OWD.S a portion of the surface of the earth, allo 011118 a.uytlùng be";' 

1011' and anything above that portion that ms.y be oapable ofbeing reduoed 
43 

into private O'Wlle~ship. Sc under this prinoiple aState could ealily 

olaim sovereignty over the airspaoe above its territo~, but it oould 

not do so in case of the airspaoe above the high seas and terri tory not 

subjeot to the sovereignty of any State. For the high eeas and terri-

tory not subject to the sovereignty of a:ny State are res nullius. Wo 

Stat. bas sovereignty over them. They are free for the use of ali. 

JUlt aB the high seas is seaway for aIl, so the airspaoe above it i8 

airway for ali. .And 80 15 the airspace above the territory not 8ubj"eot 

to sovereignty of any state. 

Any treatise on legal statua of the airspace will be simplified by 

dividing the subjeot into airspaoe above the high seas and territorias 

IlOt 8ubjeot to the sovereignty of e:o..ystate and airapace above the terri-

tory of astate. 

There iB ~o oon/liot as to the leg&! statua of the airspaoe over 

the high saas or territory not l!Iubject to the sOTereignty of any State. 
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As a oorollary to the deo1aration that the air8pac~ above 8Tery etat. 

ia subjeet to the complete and. e%011151 Te 80vereignty of the subjaoent 

State, the airspace above the high Beas and territory not aubjeot to 

the sovereignty of a.ny S1:;ate ia free for the use of alla It ia an air-

way for all States. ObTiously, thia ia the only portion of the airspace, 

wherein it may be truly said that freedom existe in a manner similar to 

that of freedom of the sea. 
44 

In the "Seoond Battle of Books", the bone of contention TaS freedoa 

of the air over the airapaoe above the terri tory of astate. 

The supporter of freedom of the air eould not agree among tne.8elve •• 

The firet graup wasfor freedom of the air without restriotion. The se-

Gond group -as for freedom of the air restricted by some speoial right. 

of the ground State wi thout those rights being bound in height. .lD.d the 

third group to whioh the greatest number of partisans of rreedom of the 

air belongs offered as the best solution the institution of a territo-
45 

rial atmoephere. 

To the firat group belongs the followingl 

Wheaton - The sea is an element, which belong to all men like the 

air. No nation then has the right to appropriate it. 

To the seoond group belongs the following: 

Bluntsohli - Btate has no sovereignty over the air, because men 

oannot ke~p it within boun~ar1e8. 

Tc the third group belongs the following: 

Fauohille - The air is free. The states haVe only such rights 8.1 

are neoeaaary for i t8 oonservation. Tberefore a11 aerial navigation 
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must be prohibited in prinoiple up ta 1500 meters. Oppenheim - The 

terri torial ataosphere ia not a speoial part of the terri tory of tM 

St~te, but the state must be allowed to control it and ta ~xeroile 

jurisdiotion in it up to a oertain height. 

The supporters of the sovereignty principle were also divided 

into three groups. The first group adheres to full sovereignty up to 

a oertain height. Among the supporters of this group are, 

Von Hol tzendortf - Ta state terri tory we will have to re()kon the. 

airspace, for instance up to 1000 metera from the highest pointa of the 

land. 

Chretien - Sovereignty, though not higher than the meana of defense 

cau reach, p1aoed on the land or ... a'ter domaine 

The seoond group recognizes sovereignty to an unlimited altitude, 

but restric'ted by a servitude of free passage for aeronauta. To thi. 

group belongs the following: 

Westlake - Sovereignty to an unlimited height, restricted by the 

right of innocent passage for aerial navigation. 

A. Meyer - The state haB but limited sovereignty over the airspace, 

but about the ume ~B over. the maritime bel t. 

The third group of authors support absolute sovereignty wi thout any 

restriction either in height or by a servitude. Tothis group belongs 

the following: 

Von Liszt (1906) - State territory includes the airspace above the 

1 end and wa ter domain. 
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Grunwald (1909) - The airspace i8 part of the ';round state. How-

ever, in the sarne .... vay as where land traffic is concerned, the state can-

not wit~ impunity make rules prohibiting or unreasonably impeding aerial 
46 

traffic, unlese for reasons recognized by the law of nations. 

These conflicting theories over t~c airspace above the territory 
47 

of astate, ma;r be reduced into four, to wit: 

(1) The airspace is free, subject only to the rights of states 

required in the interests of their self-preservation. Thistileory, 

"rhich will always be associated wi th the name of i ts champion, Fau-

chille, was adopted by the Insti tate of International Law in 1906. 

It rests mainly on the argument that the air is physically incap-

able of appropriation because i t CfllIDOt be actually and c0ntinuously 

occupied. 

(2) The second theory was that by analogy ta the maritime 

beit there is over the land and territorial waters of each state 

a lower zone of territorial airspace and a higher and unlimited 

zone of free airspace. 

(3) The third thoory was that astate has cornpl()te sovereignty 

in its superincumbent airspace to an unlimited height. 

(4) The fourth theory was the thirdwith the addition of a 

servitude of i~nocent passage for foreign non-military aircraft, 

akin to the right of innocent passage of merch~nt ships through 

territorial waters. 

Af'ter a stalemate in the argumentation, the "Second .I3attle of Books" 

was finally decided in favor of complete sovereignty of the State over 



- 20 -

i ta airspace. ObTiously the danger in thet air a8 spel1ed out in lforld 

Taa II, tilted the said battle of books in favor of air sovereignty. 

This theory of complete sover.,ignty" are em.bodied in international OOll-
48 

ventions and national legis1ationa. So the Paris Convention of 1919, 

prOTides as fol1ow8J 

Art. 1 - -The High Contracting Parties reoognize that every 

Power has complete and exolusive eovereigntyover the air.paoe 

above its territory." 

The victory of the proponents of sovereignty over the air theory 
49 

is further evident in the Ibero-American Convention of 1926, Havea CIm-
ro n 

vention of 1928, and finally in the Chicago Convention of 1944. 

Under the Chicago Convention of 1944, a State bas oomplete and 

exolusive lovereignty over the airspace above its territory. The tirst 
52 

two artioles of the said convention, provides: 

-.Art. l - The contracting states reèognize that .very state 

has oomplete and exclusive sovereignty over the air space aboTe 

its territory.1t 

RArt. 2 - For the purpose of this Convention, the territory 

of a State shaH be deem.ed to be the land area.s and territorial 

waters adjaoent thereto under the 8overeignty, suzerainty, protee-

tion or mandate of such State.-

The deolaration in the above quoted article l, claims sove-

reignty over the airspace of the territory of every states, and is not 

limited to eontraoting States. In other yords, the contracting Stat8. 

in claiming sovereignty over the airspaoe, choose also to recognize 8uoh 
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rights for states, not parties tO the Chicago Convention of 1944. It 

is our honest belief that even bafore the declaration made in said 

artiole, the Members of the Family of nations have in their praotices 

and mutua! dealings clai;m for themae1 ves and reoiprocal1y oonsented to 

the exercil. of soversignty over their respective airspaoe. Artiole 

l servel only to oonfirm a then existing right of a sovereign state, 

i.e., sovereignty over the airspace. And this declaratory conf~-

tion, as 1re have adverted to earlier is not limited to contracting 

States, but inc1udes "every state." 

Article 2 ino1udes territory under mandate. However, after 

lrorld War II, several territories were placed under trusteeahip,. Some 

terri tories fomer1y under mandates are now placed under trusteesbip. 

Will this mean that the islands under trusteeship shall be inoluded 

in the terri tory of an administering State? In other words, is the 

airapace above atrustee.hip territory under the complete and exolusive 

sovereignty of the administer1ng State! Professor Coeper is of the opi-

mon that the terms of the United Nations Charter i taelf indic .. tes that 

the term Mmandate" does not include a United Nation trusteeship. Be 

further doubted the app1icability to the trusteeship territory of the 
63 

who1e Cbioago Convention. .&.pparently in an attempt to solve the doubt 
64 

we have just mentioned, the Rome Convention ot October 7, 1952, prOTide.: 

• .&.rt. 30 - Territory of .. ,Sta.te ~8 the metropoli tan ter-

ritory of a S'tate and all territories for the foreign relations 

of which the State i8 responsible.· 



- 22 ... 

55 
The Harvard Research in International Law defines a State's terri-

tory as comprising its land and territorial waters and the air above 

its land and territorial waters. 
56 

Fin~lly, the International Law Commission of the United Nations 

added Us weight to air sovereignty theQry, when it recommended that 

t.he sovere~gnty ot a ccat.al $t.ate extends also to the airspace over 

t.he territorial sea. 

50 the basic rule of public international air law, in fixing the 

1egal status of the airspace over the e&rth's surface is best stated 
57 

by Professor Cooper, in this way: 

If If any aMa on the surface of the earth whether land or 

wat.er is recognized as part of the territory of astate, then 

the airspace over su ch surface area is éÙSO part of the terri-

tory of the SôIDle state. Conversely, if an area on the earth' s 

surface i8 not a part of the territ ory of any State, sucJ:r Qg water 

areas included on the high seas then the airspace over snch surface 

areas are nct subject to the sovereign control of any state, and is 

tree for the use of ail. 

2. THE LEGAL SI'ATUS OF AUTOMOTIVE VEHICLES, THE VES3!:LS AND THE 
AIRCRAFl' 

Now we come to the second part of our comparative studie s. This 

part deals with the legal status of the automotive vehicle s, the vessels 

and the aircraft. Again, the purpose of this comparative study iata shaw 

the · similarities iIld differences in legal status of automotive vehicle s, 

vessels md aire ra ft • Our determination of the legal status of automo-
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tive vehicles and vessIes in relation to airerait, would facilitate 

the application by analogy of the rules of the land and maritime 

transportation ta airoratt. 

AUTOMOrIVE VEHICLES 

Automotive vehicle s have nei ther the charaeteristics of nationali ty 

in public international 1 .. nor responsibility in private law which are 

possessed by vessels. 

Practices of states from time immemorial have never attempted to 

endow automotive vehicles with nationality. No attempt was ever made 

by states in their mutual dealing to invest automotive vehicles wi th 

nationality. 

Not heing possessed of nationality an act or oocurence on board 

automotive vehicles would always he considered as having taken place 

in the state where automotive vehicle was situated at the time of the 

act or occurence. Let us illustrate it in this way& 

A:rl assaul t in a Spanish passenger oar touring in France by one 

passenger upon another is just as much subjeot to Frenoh law as if the 

fight have taken place in a French sail. Or suppose a baby was barn 

to a passenger on board the said oar to one of the passenger, the baby 

would be al so deemed ta be born in France as if the child was born in 

any one of the hospitals in Franoe. An automotive vehicle has no nll.. 

of the flagM so any aot or oocurenoes on board would be considered as 

having taken place in the territory of the State where it was situated 

at the time of the aot or ocourance. Automotive vehioles whioh goes 
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out of the border of the State of its registry or owner is, therefore, 

assimilated into the law and subject to the jurisdiction of the State 

visi. ted. 

There are several international conventions adopted regarding au-

tomotive wehicles but none has invested the automotive vehicles with 

nationality. It seems that the purpose of one oonvention i8 to allow 

circulation of motor car in a foreign country only after examination 

and certifioation of competent authority that it is suitable for the 
58 

use of the highway. It also requires that the motor car carries, fixed 

in a visible position on the back of the car, in addition to the number 

plate of its nationality, a distinctive plate displying letters indicat-
59 -

ing its nationality. Later on this provision was oarefully ommitted. 

The Pan American Convention for the Registration of Automotive Traffio 

signed in Washington October 6, 1930, also ommitted mention of nation-
60 

ality. These oonventions seem to provide nothing more than meana of 

identifying the motor vehic1e as having been registered and licensed 

in a partioular state, without investing the automotive vehicle with 
61 

the international law characteristic of nationality. 

VESSELS 

A vessel has two prinoipal charaoteristic whioh are not possessed 

by an automotive vehicles, namely, nationality and responsibility. 

Nationality ls a statua of a naturel person who is attached to a 
62' 

State by a tie of a!legiance. A vessel ia an inanimate objeot a movable 

thing, but it i8 a t~ng of very particular kind and whioh trom severa! 
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63 
points of view may be compared to a persan. While vessels are classi-

fied as movable property, yet they partake, to a oertain extent,of the 
64 

nature and conditions of inmova.hle property by intendm.ent of law. Vel-

sels, like naturel persons, possess nationality. The possession of 
65 

nationality by a vessel, aocording to EYde, "implies the existenoe of a 

relationship betw8en a vessel and a State of suoh distinotive closeness 

and intimaoy that the latter may fairly regard the vessel &s belonging 

to !tself rather than to any other country." 

What is the leg&! affect of the possession of national! ty by a 

vessel? Professor J. C. Cooper, in his article entitled ~egal Status 
66 

of the Aircraft," summarized it in this way; 

"The possession by a vessel of nationality i8 the basis 

for the intervention and protection by a State and it is a180 

a protection for other States for the redress of wrongs oommit-

ted by those on board against their nationals. On the conoept 

that vessels belong each to a determined State, they are submitted 

to its control, are exposed to its sanctions in case of disobedience, 

and have at the sllIle time a guarantor (from the international point 

of view) of the manner in which they will use the seas, and a pro-

tector against the abuse which they might be compelled to sutfer 

on the part of vessels of other States. This quality of guarantor 

and protector given to the State'whose flag the vessel oarries has 

in modern times led to the valid conclusion that the nationali ty 

of a vessel 1s the pr1mary condition for the peaceful utilizat10n 

of the high seas. In the absenoe of sovereignty over the high seas 
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chaos might result if the fact of the nationality of vessels 

had not been accepted into maritime 1 aw. But wi th this concept 

international order may be maintained. As Westlke said, tAction 

on the open sea by a ship belonging ta one state or covered by 

its sovereignty, on or against a ship belonging to another State 

or covered by its Bovereignty, is of the nature of intervention 

and is normally unlawi'ul t ." 

The seoond principal characteristio of a vessel ia responaibili-

ty. A naturel persan is responsible for goods purchased by him and 

services rendered for his benefit with bis authority. He i8 also res-

ponsible ta compensate for damages negligently or wrongfully eaused on 

injured persan. 

The responsibility of a vessel is again best desoribed by Profee-
67 

sor J. C. Cooper in his above-cited article, in this way: 

"In customary maritime law a vessel bas been considered to 

have such legal quasi-personality as to make it similarly respon-

sible under circumstances weIl known to the maritime law. The res-

ponsibility of the vessel is enforceable in the admiralty oourts 

by proceedings in rem against the vessel itself. Selient features 

of the maritime lien thus enforced are that such lien is not de-

pendent upon the possession by the lienor of the vessel; that the 

lien is not eut off by a sale even to a bonafide purohaser except 

by proceedings in an admiralty court; and that the vessel may be 

responsible in rem aven if the owner is not responsible in personam." 
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AIRCRAFT 

Airerait, like vessels, and unlike automotive vehicles, have that 

quality of legal quasi-personality in public international law designat-

ed as nationality. But unlike vessals, and like automotive vehicles, 

airerait are not yet considered as having the quality of responsibility 
68 

in private law which we have discussed above. The legal status of air-

craft make it sui generis. Application in toto of the rules of land 

and maritime transportation by analogy to airerait would lead to illo-

gical consequences and inaccuracies. 
69 

As Dr. J. M. Spraight, observeda 

tilt is absurd to say as M. Pittard does, thatan Aeroplane ia 

a movable object pure and simple, and atriotly analogous to a 

pil.no. An aircra.ft is sui generis and some thing midway between 

an automobile and a ship; to assimilate it entirely ta the latter, 

and to assign to it that full nationality which historical reasons 

have attributed to vessels, so that in French Iaw and to sorne ex-

tant in British, a ship is a floating part of the national terri-

tory, woul d seam to the wri ter to be going too far." 

While aircra.ft can neither be assimilated into a vessel nor into 

an automotive vehicIa, this, however should not pre vent us from using 

analogy whenever it is usef'ul and Iogical. As Mcnair has stated, in 
70 

his ''Law of the Air." 

"1 have no hesitation in submitting the opinion that from a 

juristic point of' view the analogy between a ship and an airoraf't 
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iB fundamentally wrong and misl.eading and the sooner we eradieate 

it from our minds the better. That need not prevent us from borrow ... 

ing from the law relating to ships eertain useful plU visions and 

applying them to aireraft by the deliberate proeess of l.egislation, 

but any general attempt to invest the aireraft as sueh and whe rever 

it may be, with the eharaeteristie 1egaJ. panoply whieh belorigs to 

a ship will he disastrous. JI 

In short, as we have adverted to earlier, we will use analogy when-

ever it ia useful and 10gieal; and fo nnulat~ a new l'nie, whenever analogy 

is not possible. 

As advel'ted to earlier in this paper, aireraft tmlike vesse1s are 

not yet eonsidered as having t 113 quality of l'eSipon sibi1ity in pri vate 

law. Ail'craft are not direetly 1'8 sponsible as are va ssels for a upplie s, 

services and wrong doings recognized as the bases for what are olùinari-

ly known as maritime lien. 
71 

The Convention on ''International Recognition of Right.s in Aireraft" 

provides for a very limited intemational legis1ation on what might be 
72 

called responsibility of aireraft. Article 4 of that convention pl'Ovides 

that in the event of any clai.ms in re~ect of compensation for salvage 

or eJd,raordinary expenses indispensable 1'0 r the pre"servation of the air-

craft, give rise under the law of the contraeting State where the opera-

tions of sablage or preservation were terminated, to a right conferring 

a charge against the aire raft , stlch right shall be recognized by the 

eontraeting States and shall take priority ovel' all other rights in the 

aireraft. In oroer that the se right s shall he reeognized in other eontraet-
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ing states two requisites are required, nameliy: 

(1) the right has been noted on the record within three 

~nths from the date of the termination of the salvage or pre-

s.rvation operations, and 

(2) the amount has been agreed upon or judicial action on 
73 

the right has been commenced. 

It would appear that this convention will give international force 

to compensation due for salvage or preservation services if the State 

in which such operations are completed create a lien against the air-

craft for such charges, and provided the claimant carries out the teoh-

nical requirements of recording the claim in the State of registry of 

the airerait and proceed to enforce it as required by the convention. 

According to Professor J. C. Cooper the inclusion of these provisions 

se8ms to be conclusive proof that international air law generally does 
74 

not recognize responsibility of the airerait for such claim. 

Airerait as instrumentalities of commerce, are now recognized in 
75 

public international law as having the characteristic of nationality. 

A similar characteristic has been recognized in seagoin~ vessels for 

several countries. 
76 

Both the Paris Convention of 1919 and the Havana Convention of 1928 

recognized that aircraft possessed nationality. And lastly, the Chioago 
77 

Convention of 1944 whioh i8 now in force, reoognizes that airerait have 

nationality. 

The nationality of an aireraft are determined by various rules. 

Robert Kingsley in bis articles, entitled Nationality of Aircraft, sum-
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78 
marized said ru1es in this way: 

"(1) The nationality of the airora1"t to be that of its owner. 

(2) The nationality of the aireraft to be that of the StAte of 

the domicile of the owner. 

(3) The nationali ty of the airerait to be that ot the state 

wherein i t is usual1y kept (the Port d'Attache) 

(4) The nAtiona1ity of the aircraft to be that of its pilots. 

(5) The nationality of the airoratt to be that ot the State 

registering it - the power to register to be determine by one ot the 

a.bove rule s; and 

(6) The nationality of the airoraft to be thAt of the State of 

registry, eaoh state being left entirely tree to determine for itself 

what aireratt it will register.· 
79 

The often cited Chicago Convention ot 1944 adopted rule No. 6 of 

Kingsley' s sununary. Chapter 3 of the said convention on "~fationali ty 

of Aircraft", provides: 

"Article 17 - Airoraft have the nationality of the State in whioh 

they are registered.-

MArtiole 18 - An airerait eannot be validly registered in more than 

one State, but i ts registration may be changed from one State to another. 't 

MArtiole 19 - The registration or transfer of registration of air-

oraft in any contraoting state shall he made in aecordance with ita laws 

and regulations." 

"Artiole 20 - Every airerait engaged in international air naviga-

tion shall bear its appropriate nationality and registration marks.· 



- ~1 -

"Article 21 - E~ch contracting State undertakes to supply to any 

other contraeting State or to the International Civil Aivation Crgani­

z~tion, on demand, information eoneerning the registration and owner­

ship of any partieular airerait registered in that State. In addition. 

e~eh contractlng State shall furnish reports to the International Civil 

Aviation Organization, under such regulations as the latter may pres­

cribe, giving such pertinent data as can be made ~v~ilable concerning 

the ownership and control of aircraft res istered in that St~te and ha­

bitually eng~ged in international air navig~tion. The data thus obtained 

by the International Civil Aviation Organization shall be made available 

by it on request to the other contracting states.-

Briefly it provides as follows: 

(1) That aircraft have nationality of the State in which they &re 

registered; 

(2) That an aircraft ,cannot be validly registered in more than one 

st~te; 

(3) That its regiatration may be changed from one State to another 

and that the registration or transfer of registration of aireraft in any 

contracting State shall be made in accordanee with its laws and regula­

tions; 

(4) Lastly. e~h contracting State undertakes to supply &DY contraot­

~ State or to the International Civil Aviation Organization on demand 

information concerning registration and ownership of any aire raft in 

that state; to furnish report to the International Civil Aviation Organi­

zation eoneerning the ownership and control of aircraft, habitually en­

gaged in international air navigation, and this data obtained are avail­

able to other contraoting states on requeat. 
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The Chieago Convention deals only with civil airerait having the 

nationality of the state in whioh they are registered. No provision 

is made with regard to statua of airerait operated by international 

ageneies or other stateless aireraft. But as we have manifested be-

fore, the latter are not covered by this paper. 

Article 77 of the Chicago Convention states that nothing in the 

convention shall prevent two or more contracting states from constitut-
80 

ing joint air transport operating organization. An example of a joint 

air transport organization is the Scandinavian Airlines System. HOw 

is the nationality of the aireraft operated by such organization deter-

mined? The sarne Article 77, authorizes the Council of the Inter.na~on~l 

Civil Aviation Organization "to determine in what manner the provisions 

of this convention relating to nationality of aircraft shall apply to 
81 

airoraft operated by international operating agencies. 

The possession of an aircraft of nationality ls the basis for the 

intervention and protection by a State and it i8 also a protection for 

other States for the redresB of wrongs committed by those on board 

against their nationals. On the concept that ajrcraft belong to a de-

termined State, they are submitted to its control, are subject to its 

sanction in case of disobedience and have at the sarne time a guarantor 

of the manner in which they will use the airspace above the high seas. 

This quality of guarantor and protector given to the State whose flag 

the airerait carries has in modern times led to the inescapable conclu-

sion that the nationality of an aircraft is the primary condition for 

the peaceful utilization of the airspace above the high seas and terri-
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tory not subject to the sovereignty of any state. In addition the poe-

session of nationality with its accompanying nationality marks serves 

to identify airerait internationally and thus facilitates its entranoe 

to the airspaee of a given state. In other words the state whose flag 

the airerait earries serves as a proteetor and guarantor in interna-

tional law for the eonduct of sueh airerait, both over national terri-

tory and over the high seas. In the national territory of another state, 

the flag state guarantees that its aircraft would obay the rules and re-

gu1ations on aerial navigation of the State visited. And on the high 

seas and territory not subject to the sovereignty of any State, the 

f1ag state guarantees that its airerait would comply with the rules 

and regulations relating to maneuver, that May be prescribed from time 
82 

to time by the International Civil Aviation Organization. 

In resumé, we might say that our comparative studies of the legal 

status of the land, the sea and the airspace lead us to the conclusion 

that under the present state of international 1 .. , two states might 

claim jurisdiction over acts and occurances on board an aircrait, as 

a matter of legal right, to wit: 

(1) The Subjacent State over acts and occurrence on board an 

airerait on or above its terri tory as defined in the above-eited article 
83 

2 of the Chicago Convention of 1944; and 

(2) The State in which the aircraft is registered (flag State) over 

its airerait on or aboya the high seas or territory not subject to the 
84 

sovereignty of any State. 
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III BASES OF STATE'S JURISDICTION 

Various principles are relied upon by the states for support in 

their assumption of jurisdiction. A reference to these various princi-

ples is now in order. 
85 

The Harvard Research in International Law had made a masterful ana-

lysis of the bases of state's jurisdiction. In its introductory comment, 
86 

it states: "An analysis of modern national codes of penal 1 .. ,and penal 

procedures, checked against the conclusions of re1iable writers and the 

res01~tions of international conferences or learned societes, and 8Up-

plemented by some exploration of the jurisprudence of national courts, 

discloses five general principles on which a more or less penal juris-

diction is claimed by states at the present time. n 

These five general principles are: 

·rirst, the territorial principle, determining jurisdiction by reference 

to the place where the offence is committedi 

Second, the nationality principle, determining jursidiotion by reference 

to the nationality or national character of the person committing the 

offense. 

Third~ the protective principle~ determining jurisdiction by referenoe 

to the national interest injured by the offance. 

Fourth, the universality principle, determining jurisdiction by referenoe 

to the custody of the person committing the offence; and 

Fi l' th , the passive personality principle, determing jurisdiotion by re-

rerenoe to the nationality or national character of the person injured 

by the offence. or these five principles, the first ia everywhere re-
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garded as of primary importance and of fundamental oharacter. The se-

cond ia universally accepted, though there are striking differences in 

the extent to which it 1s used in the different national systems. The 

third is claimed by most states, regarded with misgivings in a few, and 

generally ranked as the basis of an auxiliary competence except for the 

offense of piracy, with respect to which it is the general1y recognized 

princlple of jurisdiction. The fifth, asserted in sorne form by a con-

aiderable number of states and contested by others, is admittedly au-

~iliary in character and is probab1y not essential for any state if 

the ends served are adequate1y prov1ded for on other principles." 

John Basset Moore in the Memorandum drawn by him with reference to 

the Cutting's case had classified territorial jurisdiction into objective 
86 

and subjective territorial jurisdiction. Here is what he said: "And it 

may Blso be granted that a nation may, under proper limitations, punish 

offences cornmitted within its territory by persons corporeally outside. 

It ls true that in the case of an offence comnlitted within the territory 

of one state by a person inside another 8tate, there may be a concurrent 

jurisdiction, the former state having jurisdiction by reason of the 10-

ca1ity of the act, the latter by reason of locality of the actor." 

There are, however, two exceptions ta the territorial principle of 
87 

jurisdiction, to wit: 

"(1) The exception from territorial theory most commonly claimed 

18 that in favourof jurisd1ction over crimes against the securityor 

credit of a State. The territorial basis of jur1sdict1on, it May be 

urged, 18 not a mere dogma; it is justified normally because it is con-
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venient that crimes should be dealt with by the state whose social order 

they affect most clearly and this in general is the state on whose ter-

ritory they are committed; in this special olass of crime it is not the 

territorial state that is primarily affected, even if that state is af-

fected at all, but rather the State whose seo..<rity is attackedi here, 

therefore, the territorial basis of criminal jurisdiction sbould admit 

of an exception on the principle of oessante natione legis, cessat lex 

ipso." 

"The second exception to the territorial principle is the assertion 

of non-territorial jurisdiotion when a crime has been comm.i tted abroad 

against their nationals, or when extradition has been offered to and re­

fused by the State on whose territory the crime was committed.· 

With regard to jurisdiction over aots and occurrences on board an 

aircraft, Dr. Kaminga in his book entitled "The Aircraft Commander", 
88 

classified it as follows: 

"(1) The theory of terri tor1ali ty. 
J 

According to this system the 

only law applicable ia the law of the state over whose terri tory the 

aircraft ls flying. Objections are that the position of an airoratt 

flying over the sea or above stateless territory would be in a legal 

VacUUlll. " 

"(Z) The theory of nationality. In this oase the only law applic-

~ble ia the law of the country whose nationality the aircraft possesses. 

One of the oritisma raised against this system ls that the theory does 

not take full account of the sovereign ,rights of the States traversed by 

the aircraft." 
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"(3) and (4) The theories of the oompetenoy of the place of depart-

ure and the place of arrival. An objection against both theories, is 

that they oontain an arbitrary element, and that countries declared com-

petent may not have the slightest interest in the occurrence in question." 

"(5) Lastly, there are a number of combination of the above theories, 

usually based on the very general assumption that the nationality prin-

ciple appl1ea in the first plaoe, but in criminal proceedings aState 

flown over by the aircraft is likewise competent insofar as its interest 

are direetly at stakej naturally the maxim of "non bis in idem" applies 

in this oonnection." 

States have established various grounds for claiming jurisdiction 

over crimes committed on board an airoraft outside their respective ter-
89 

ritories. The following are examples: 

(1) When offender or the vietim is a national of that state 

(Bolivia, Greeee, Iran, Luxembourg). 

(2) When the aircraft on board which the crime or offence was 

committed has the nationality of that state (Ceylon, Ireland, Phi-

lippines, Union of South Afriea, United Kingdom). 

(3) When the criminal act or offence has produced effects in 

that State (HOnduras and Mexico). 

(4) When the offender ia for the time being within the juris-

diotion of that State (Iran and Switzerland). 

(5) Wben the laws of the State relating to civil aviation, 

public order and security, as well as to fiscal and military matters 

have been violated (Greeee). 



- 38-

(6) When the aircratt lands in .the territ.ory of that 3:.ate 

al'ter the crime or delict (Bolivia, Greece, Irom md Luxembow-g). 

rv. CrvIL AIRCRAFl' 

1. PRELIMINARY Sl'ATEMENTS 

"Aircratt means ~y contrivance now known or hereafter invented, 

used, or designed for navigation of or flight in the air; and includes 

all weight carrying devices or structtlres desigped to be supported by 

air, either by buoyancy or by dynamic action including, helicopters, 
90 

aut ogyro s, gliders, and balloons, but not parachut.es." 

The Chicago Convention define s a st ate aircraft as aireraft used 

in military, customs and police services. But. it fails to define a civil 

aircraft, although, the said convention by expres.s prov ision i8 applic-

able only to civil aircraft. Obviously, all ~rcrart not devoted to mi-

litary, custom and police services are civil aircraft. 

-Jl:l.ri sdiction is the power of a sovereign to affect the right s of a 
91 

person whether by legislation, by executive de:::ree or by judgrnent of a COtll't." 

In this paper, it ia the aim of the writer to suggest a solution to 

this problem which it is h9P~d wotlld he adequate and 'çuld llkely meet the 

I.pproval of the members of the community of St.ates. 

In mathematics, solution to a problem is facilitated by the use of 

a common denominator. Law, unlike mathematics, is not an exact ~cience, 

and evolving a fonnula that would amount to a cOlmon denominato r is not 

advisable. However, the nearest approach to a common denominator that 

might be applicable to the solution of the main prob1em presented in this 

paper, is this: 
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'rbat a state le gally enti tled to claim jurisdiction . over aot. 

and occurrenoe s on board an airoraft à.cl inas to do so, when auoà 

acta and occurrenoes do IlOt produce affeots in its terri tory. 

:P'u.rt.~ar in sol ving the problems presented in this paper i t would 

he worth our while to take the following oonsiderations in the order 

of their priority. 

1. That jurisdiction should he given in the first instant to the 

state legally entitled to it. 

2. That jurisdiction should .be givan to the State mast direotlf 

ooncerned with the acta and oocurrences. 

3. That jurisdiction should be giTen to the state who could BOst 

conveniently exercise it. 

4 • Lastly, i t is better J 

(l) to oonfer juriadiotion to a single state, whenever and wherever 

possible. Concurrent jurisdiotion would be a souroe of future irrita-

tions and animosities. Speoially in borderline cases when two or DOre 

states are equally dete~ed to take jurisdiction at th~ exclusion ot 

the other. No doubt .. rule might be evolved that would do away ri th 

suoh squabble.. But astate whioh fesla th$.t it ..... hort-ohanged in 

the pl">.o ... , would allraya teel bitter. I.ike a. W'Ould tha.t healed:, ·'"the 

soar would always be there - as a reminder of an unsatistaetory solu-

tion. HOwever, conferr1ng jurisdiotion ta a single state would oo~.te-

ly do a ..... y wi th suoh unsatisfa.otory etate of affaira. ' The dH'fieul tie. 
92 

of conourrent jurildiction il pointed in one O&s.: 

Yet diffioulti •• might ari.e, an aot forbidden by oms .tate might 
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be licensed by another; and action under such license of one state 

might be prosecuted as a crime against another. 

If difficulties arose among member states composing a Federal Union, 

how much easier would difficulties arise in case of concurrent jurisdic­

tion of equally sovereign States. 

This portion of our paper would be devoted to a study of natiooal 

legi slations and proposaIs or draft conventions recommended by intema­

tional law societies and learned writers on the sQbject of this paper. 

2. ANALYSIS OF NATlü~!AL LEGISLATIŒS AND PROPOSALS AND DRAFT 

CONVENTION S RHOOMMENBBB BY LEARNED iVlUTERS AND INTERNATIONAL 

r,ru'l SJCIETIE S 

NATIONAL LEGI SLATION S 

The practices of State sare always embodied in their legislations. 

In~ernational bodies or societies in charge of codification of intema­

tional law, have made it a point to analyse various national legislat.iona 

on the subject they are dealing with just to get at what they presume t.o 

be the practices of States. 

s.ates who have legislated on the subject of this paper are tDO 

few, their principles so variable - to warrant a conclusion that the 

principles embodied in the legislation SC> far made - evidenced the prac­

tices ot states. Nevertheless, they are analysed here as an aid to solve 

the problem presented by this paper. 
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No olaim is made here that this analysia of the va.rious na.tional 

legislations on acta and occurrenoes on board an aircraft is exhaustive. 

HOwever, for a paper with a limited objective~ as this, it is deemed to 

be sufficient. 

The legislationa were selected on the basis of adequate coverage 

and variety of approach to the subjeot. The writer has looked over the 

législations of more than twenty countries. But for the purpose of thia 

paper, on1y five would be analysed; two of which were enacted prior to 

World War II and thraa after the said date. The five legislations se-
93 

lected to be analysed are that of: 

CEILE 

(1) Chile 

(2) France 

(3) Mexico 

(4) Honduras 

(5) Philippines 

94 
Chi1e's Air Navigation Act of 1925~ as revised in 1931, provides: 

"Article 47 - Juridical aots occurring on board an aircra.ft 

in the course of Il journey shall be go verned by Chilean law if 

the aircraft i8 travelling ovar national territory or territorial 

waters." 

This i8 a typical examp1e of a law claiming jurisidotion on territo­

rial pr1nciple. The claim i8 absolute. No exception i8 allowed. Bnder 

i t al1 aots occurring on board an airoraft in llight above Chilean terri­

tory i8 subject to its law. 
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FRANCE 
95 

The Air Navigation Act of 31st 1.'iay, 1924 provides: 

"Article 10 - The juridical relationships bet'ween persons 

on board an airorai't in flight are governed by the l aw of the 

country under wl~se flag that aircraft flies in all cases in 

which territorial legialation would be normally Applicable. ft 

"Nevertheless, in the case of a crime or offense committed 

on board a foreign aircraft, the French tribunal shall be deemed 

competent if the offender or victim is of French nationality or 

if the airerait has l~ded in France after the oommission of the 

crime or offense.w 

This legislation covers both civil and criminal jurisdiotion$ of 

a state. This act is tantamount to an assertion by France of jurisdic-

tion over a French airerait even when flying above a foreign State; and 

France renounces its claim to jurisdiction over foreign aircrart flying 

over French territory. This conclusion ia supported by the phrase Man 

aircra.f't in flight ls gover.ued by the lsws of the country under whose 

flag the aircraft flies in all cases in which territorial legislation 
96 

would be normally applicable. Il In short i t supersedes the territorial 

law wi th the law of the flag state. 

As exceptions to the general rule laid down above, the subjacent 

State is deemed competent to exercise jurisdiction if the crime or offence 

committed on board a forelgn aircraft flying over Frenoh territory, falls 

under the following categories: 

(1) the offender or victim ls of French nationality or 
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(2) if the airerait has landed in France ~fter the commission 

of the offense. 

The use of the phrase "shall be deemed competent" in the tert of 

the act quoted above seems to indicate that jurisdiction of the French 

tribunals are note.xclusive. 

As adverted to earlier in this paper, the attitude of the French 

regarding the subject of this paper is not at al1 surprising. From 

Fauchille's time to the present~ French delegates to international air 

conference has always supported the jurisdietion of the flag State. Even 

in maritime law the French had always claimed and still claims that the 

1aw of the flag of the vessel governs aets and occurrences on board a 

vessel, unles8 the assistance of the local authority was invoked or the 

peace and tranquility of the port was compromised. 

MEXICO 

The decree to amend Book IV of the act on General Means of Communi-
97 

c&tions, 30th December~ 1949, provides: 

"Article 309 - The following shall be governed by Mexiean Law: 

1. A:ny event or juridieal act occurring on board a Mexican airerait 

in flight whether over Mexican territory or over non-territorial waters, 

as wel1 as any such event or act on board a Mexican airerait f1ying over 

foreign territory~ unless the event or act is of auoh a nature that it 

endangers the security or public order of the foreign State over which 

the aircraft i5 flying. tt 

"2. Any offense committed on board any airerait over foreign terri .. 
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tory if the off~nse produces or is alleged to produce effects in Me-

xioan territory.n 

The above-quoted ILCt is broad enough to cover both civil and cri-

minal jurisdiction. Briefly, Mexico olaims jurisdiction in the follaw-

ing situa.tions: 

(1) Any event or juridical aot occurring on board a Mexican aircraft 

in flight over ll':exican terri tory or over non-territorial waters (high 

seas); and 

(2) Any event or juridical ILct occurring on board a Mexioan aircraft 

in flight over foreign territory, exoept when the aot or event endangers 

the seo~ity or public order of the sta.te flown ovar. In which case, 

the subjacent State would have jurisdiction. 

In paragraph 2 Mexico a1so claims jurisdictian even if the offense 

is comni tted over foreign terri tory on board a:ny airoraft (Mexican or 

non-Mexioan) if the offense produoes or i8 alleged to produce effeots 

in Mexican territory. The said paragraph refers to crimes only. 

IDNDURAS 

The aviation law, promulgated by the legis1ative decree No. 121, 
98 

17th March, 1950, provides: 

"Artiole 185-Juridical events and aots which ooour on board Honduran 

a.ircraft during a flight over foreign territory shall be considered as 

events or aots oocurring in national territory and shall he subject ta 

the 1aws of the Republic, except when they are of such a character tbat 

they endager the security and public order of the underlying foreign 

state. U 
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"Article l86-Criminal eveRta and acta which oeeur on board any air-

craft flying over foreign territory shall be subject to Honduran laws 

when they produce or are claimed to have produced criminel effects in 

national territory." 

This legislation like that of France and Mexico covers both civil 

and eriminal jurisdictions. Like the Mexican law i t confers juriadic-

tion to the flag State, subject to the exception in favour of the under-

lying State if the event and aet endangers the securi ty of the aa.id State. 

!gain, artiole 186 like the Mexican Act claims jurisidction over 

criminal events and acta occurring on board Any aircraft in a foreign ter-

ritory - if it produces or i8 claimed to have produced effect in Honduran 

territory. 

PHILIPPINES 

99 
Under the proposed Code of Commerce for the Philippines, "the Repub-

lie of the Philippines had complete sovereignty of the airspace above the 

lands and territorial and other waters of the Philippines and reserves 

exolusive power and jurisdiction ocncerning the srune." 

With regard to jurisdiction over crimes, it provides as follows: 

!tArte 694. JURISDICTIONS OVER CRIMES. - .An airoraft in flight 

is considered as a part of the territory of the country whose flag 

its flies, subject to the third paragraph of this article. The air-

craft and all on board shall be governed accordingly, wherever it 

may be, subject to international law and treaty stipulations. 

Aircraft flying the flag of the United Nations shall be subject 

to principles developed from time to time under the United Nations 

Charter. 
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AlI foreign airerait within the airports or in the airspace 

defined in Article 693 shall be subject to Philippine laws and 

air transportation regulations.-
100 

The Revised Penal Code of the Philippines~ on the other hand, pro-

vides for jurisdiction over offenoes committed on board a Philippine air-

ship even if outside Philippines territory. 

Those two ab ove quoted articles taken together would produce the 

fol1owing; jurisdiction over crimes commi tted on board a Philippine air-

oraft. 

1. On or above the high seas or terri tory not subject to the sove-

relgnty of any state, the flag State woald have jurisdiction. 

2. In flight over foreign territory, jurisdiction would be ooncur-

rent with subjacent state. 

3. AlI foreign aircraft in Philippine airports and airspaoe would 

be concurrently subject to the jurisdiction of flag state (if its law so 

provide) and the Philippines. 

4. On the ground of a foreign state, it would be subject to the 

jurisdiction of ground State only. For it is ooly aircraft in flight 

that ia considered a part of the territory of the oountry whose flag it 

flies. Airoraft on the ground Is not encompassed within that provision. 

With regard to contract, it provides as follows: 

!RT. 699 CONTRACTS. - AlI contractual and other obligations 

entered into by persons while in flight over the Philippines shall 

have the same affect as if entered into on the land or water beneath. 

Contraote agread upon on board an aircraft of Philippine registry 
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whi1e in flight shall be governed by the laws of the Philippines. 

This is an application of territorial principle to aircraft. So 

eontraet entered into by passengers on board an !meriean aireraft in 

f1ight over Luzon, Philippines, would have the Saffie effect as if entered 

into on the land, below. Contracta agreed upon on board a Philippine 

aircraft in flight would be subjeot to this ru1e: 

(1) If it is in flight above the high seas or territory not 

subjeot to sovereignty of any state and in the Philippines airspaee, 

it ia subjeot to Philippine law. 

(2) If it i8 in flight on a foreign territory and the subjaoent 

state claims jurisdiotion under its law, then the laws of the subja-

oent State and the Philippines are applicable. 

A careful analysia of the rive aviation aots cited above, clearly 

shows that aState claims jurisdiotion on the following bases: 
lm 

1. The nationality of the aircraft, 

2. The act or ooourrence happens while the aircraft is flying 
102 

abov$ its territory, 

3. The aircraft has landed in its territory after the co~mission 
103 

of the offense, 
104 

4. The offender or victim is its nationals, 

5. The eriminal events and acts produeed or are claimed to pro-

duce effect in its territory, even if it ooeurs while the air-
105 

oraft is flying over a foreign territory. 
laS 

These five aots analysed plus other legislations show different 

shades of variations. Here they are: 
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One State which claims jurisdiction on the basis of territoriality. 

agrees to refrain from exercising jurisdiction over foreign airorait 
lm 

flying above its t erritory on the basis of reciprocity. 

Another claims jurisdiction over its aircraft regardless of the law 
108 

of the plaoe of the commission of the offence. 

other regard an aircraft as part of its territory wherever it may 

be, except when they are subject to the law of a foreign country accord-
109 

ing to international law. 

Lastly, one state claims jurisdiction over the cr6W of its ,aircraft 

if they have eornmitted the act on board the aircraft or in performance of 
110 · 

their professional duties. 

Question may be asked: What are the crimes relating to aircraft 

which are punishable under various national legislations? Here they are: 

(1) Exposing any airerait to danger or committing an act claculated 

to obstruct or impede air navigation. 

(2) Causing an airoraft to fall. 

(3) Auyone who. invo1untari1y or through negligenoe or lack of 

due care, does anything like1y to endanger the person on board an air­
Il! 

craft. 
112 

(4) Destroying aireraft. 

(5) Any person intentionally f1ying or cuasing to be f10wn an air-
113 

craft bearing false or fa1sified marks. 

(6) Any person flying or causing to be flown outside Switzerland 

an aircraft bearing Swiss marks when not entitled to do so, and 
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114 ' 
(7) Infringement of the provisions of agreements on air navigation. 

PROPOSALS AND DRAFT CONVENTIONS RECMŒNDED BY LEARNED WRlTERS AND 

INTERNATIONAL LAW SOCIETIES 

The writer has looked over several proposaIs and draft conventions 

reoommended by learned writers and international law sooieties. However, 

five draft conventions were seleoted to be analyzed. These draft conven .. 

tions seleoted were discussed more or less intermittently over a span of 

twenty years. The spread was wide enought to include the period in which 

immense progress was made in the field of aeronautios, so these drafts, as 

a whole, have three desirable characteristics, it is ade~uate, up to date 

and most desirable of all it brought into play a variety of approach on 

the subject. 

The five draft conventions are: 

(1) The draft resolution, affirmed at Stookholm in 1924 at the 33rd 
115 

conference of the International Law Association. 

(2) The resolution recommended by the International Juridical Com-
116 

mlttee of Aviation in 1930. 

(3) The resolution recommended at the 7th Conferenoe of Amerlcan 
117 

StatES, at Montevideo in 1933. 

(4) The Harvard Research in International Law draft convention with 
118 

respeot to crime in 1936, and 

(5) The tentative draft proposaI presented by Professor Cooper as 

Rapporteur of the Air Law Committee of the International Law Association 
119 

which met at Lucerne (A-~ust-September, 1952). 
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Let us now analyze these draft conventions and reso1utions one by one. 

(1) Draft reso1ution presented and affirmed at the 33rd Conference of 
120 

the International Law Association, at Stockholm, in 1924, provides: 

(a) Civil Jurisdictionl 

Article 1. 

"The airship which is above the open sea or 

such territory as is not under the sovereignty of 

any State is subject ta the lawB and civil juris-

diction of the country of which it bas nationality." 

Article 2. 

"A private airship which ia above theterritary 

of aforeign state is subject ta the laws and juris-

diction of such State only in the following cases: 

1. With regard to every breach of its laws for the 

public safety and its military and fiscal 1aws. 

2. In case of a breach of its regulations concerning 

air navigation. 

3. For all acts committed on board the airship and 

having effect on the territory of the said state. 

(b) Crimina1 Jurisdiction: 

Article 3. 

"If at the commenoement or during the progres8 

of any flight of any aire raft passing over any state 

or states or their territorial waters or over the 

high seas without landing, any person on board such 
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aircraft commits any crime or misdemeanour. the 

person charged shall forthwith be arrested if neces­

sary. Such felony or misdemeanour may be inquired 

inta and the accused tried and puni shed in accordance 

with the rules given under Article 2. The State or 

the place where such aircraft lands shall be bo~d to 

arrest the accused if necessary and to extradite him 

to the State which has jurisdiction over him." 

Article 4. 

"Acts oommitted on board a private aircraft, not 

in flight, in a foreign State, shall be Bubject ta the 

jurisdiction of such State, and any pers on or persons 

oharged with the commission of suoh an act shall be 

tried and, if found guilty, punished aeoording to 

the 1 •• 8 of ' auoh state." 

The draft resolution above-quoted covera the subjeet adequately. 

Provisions are made for both civil and criminal jurisdiction. It pro­

vides for situations arising while the aircraft i8 above the high seas 

or territory not subject te the sovereignty of any state, above a fo­

reign State and on the ground of a foreign State. 

For airerait above the high seas or territory not subject to the 

sovereignty of any state, jurisdiotion is eonferred on the flag State. 

As a solution to the problem presented by an aire raft flying ab ove 

the terri tory of a foreign State, it confers jurisdiction ta the flag 

states, subject to the three exceptions mentioned in above-quoted arti-
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cIe 2. While it does not fit squarely with the legal status of the air­

space, as envisioned in the Chicago Convention of 1944, nevertheless it 

offers a practical solution. For if we follow the principles and ter­

minology of the said convention, we would have conferred jurisdiction 

to the subjacent State, subject to exceptions in favour of the flag 

State. 

Article 4 of the above-quoted draft resolution confers jurisdic­

tion to the ground State if the act is committed on board an aire raft, 

not in flight in a foreign state. 

(2) INTERNATIONAL JURIDICAL CO~mITTEE. 

This Congress recommended the creation of a speèial jurisdiction 

called the criminal jurisdiction of air law for criminal acts committed 

on board a civil aircraft. In the same breadth that maritime jurisdic­

tion deals with acts and crimes on a ship at sea, the criminal juriadic­

tion of air lew would deal s01ely with crimes cownitted on board an 

aircraft. 

The criminal jurisdietion of air 1aw are conferrcd to the flag State 

and ta the State flown over. The scope of this jurisdiction is similar 

to territorial jurisdiction of a State. In case of criminal acts commit­

ted on board an aircraft flying over a foreign territory, the state hav­

ing custody of the prisoner is given priority. In all other cases, the 

conf1ict of jurisdietlen ia resolved in faver of the flag State, unless: 

(1) the act ls such as to endanger the safety and public order of 

the subjacent State. 
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(2) the ac~ injures t.he iD.habit~ta ot the &tbjacent state. 

Last.ly, astate which does not permit extradition of its nationùs 

shall punish them when they return to its territory alter having perpetra~ed 
121 

a crbne on board a foreign aircraft. 

(3) D RAFl' RES)WTION R;];ccw.ŒNDFIl BY THE 7TH CONFEllliNCE OF AMERICAN 

srATlSAT MONTEVIDEO 

This Montevideo draft is presented here because it embodies an ap-

proach different from all the others. 

Briefly the rules recommended are as follows: 

1. Acts committed on board a private ail~1'2ft while it is in con'" 
122 

tact with the soil fa11 within the c~petence of that ~ate. 

2. Any ail'craft not within the boundary of .uly Et ate on the high 

seas or territory not subject to the sovereignty of any state is subject 
123 

to the juriOOiction of the flag state. 

3. Recommendation No. (3) envisioned 3 situations. It will best b. 

illustrated by the tollowing example s: 

(1) Offence committed in Etate A and next landing was made 

in same ~ate A - state A has ju.risdiction and Hs 1aW8 are appllc-

able; 

(2) Offence committed in state A and next landing was made in 

s.ate B - st.te B has jurisdiction and the laws of state A (place 

of commission of offence) are applicable; and 

(3) Place of commission of the offence is undetermined and 

next landing was made at S:.ate A - state A has judsdiction and the 
124 

1aws of the flag state are applicable. 

4. In case of damage effected from aircraft on person and property 

of the undel'lying S:.ate, aaid State has jurisiiction and its laws are ap-

125 
plieahie. 
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6. AState that doss not concede extradition of its nationals ia 

obliged to punish them on their return after having committed an offense 

on an aircraft. In case of a foreigner, the pertinent provision regard-
126 

ing extradition is applicable. 

As adverted to earlier, this draft offers a different approach. It 

a1ways confers jurisdiction to the state of next landing, but the law 

applicable is always the law of the place of the commission of the of-

fense if it could be determined, otherwise, it is the law of the flag 

State. 

Like the draft of the International Juridical Committee it also pro-

vides for a case wherein aState does not provide for extradition of its 

nationals, by obliging that state to punish such nationals who committed 
127 

an offense on board an airerait on their return. 

(4) HARVARD RESEARCH IN INTERNATIONAL LAJ{ 

The Harvard Research draft Convention with respect to crime as in-

dicated in its title, covers only criminal jurisdiction. It provides as 
128 

follows: 

"Art. 3 - Territorial jurisdiction. AState has jurisdiction with 

respect to any crime committed in whole or in part within its territory." 

"Art. 4 - Ships and Aircraft. AState has jurisdiction with respect 

to any crime committed in whole or in part upon a public or private ship 

or aircraft which has its national character.-

This draft convention de al s wi th both public and private aircra.ft. 

Similar rules are provided for bath. 

This draft ia the product of a thorough research work and a master-
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ful presentation of the law as they deem it should be. 

The net effect of the above quoted provisions, are the following: 

(1) On or above the high seas or territory not subject to the 

sovereignty of any State, act and ocourrences on board an aircraft, 

would be subject to the jurisdiction of the fiag State. 

(2) Above the territory of a foreign state, acts and occurrences 

on board an aircraft would be subject to the concurrent jurisdiction 

of the subjacent and flag states. This would be the logical conclu-

sion, in as much as a State's territory includes the airspace above 

its land and territorial waters. 

(3) On board an aircraft not in flight in a foreign State, acts 

and occurrence on board an aircraft would be subject to the concur-

rent jurisdiction of ground and flag states. 

This wouid follow from the facts that aState is granted jurisdic-

tion not only over crimes committed in its territory but also over crimes 

committed on board its private and public aircraft. 

(5) TENTATIVE DRAFT CONVENTION PRESENTED BY PROFESSOR COOPER AS RAPPOR-

TEUR TO THE INTERNATIONAL LAW ASSOCIATION CONFER~rCE AT LUCERNE 

The latest attempt to arrive at a satisfactory solution of the mani-

fold problems presented in this paper was made by the Air Law Committee 

of the International Law Association which met at Lucerne (August-Septem-

ber 1952). Professor Cooper, as Rapporteur put forward the following 
129 

tentative draft convention: 

"Article l - The jurisdiction of a Contracting State extends (a) 

to all aircraft which bear its nationality mark wherever such air-

cra.f't may he, and 

(h) to all aircraft within its territory, including its airspace." 
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-Article 2 - For the purpose of conferring jurisdiction in case 

of a crime cornmitted in the airspace, such crime may be deemed to 

have been committed in the airspace of any Contracting State through 

which the aircraft has pasaed, beginning with the last departure of 

the aircrllft preceding the crime until the first landing thereaf'ter." 

"Article 3 - When the accused is apprehended in a Contracting State 

which does not assume jurisdiction, the accuaed will be delivered, 

if at aIl, to the first· Contracting State, formally requesting ex­

tradition which has jurisdiction hereunder." 

"Article 4 - Any person tried under the provisions of this conven­

tion may not be tried again for the sarne offense by the courts of 

another contracting state." 

"Article 5 - This convention does not alter or set aaide other bases 

for criminal jurisdiction which aState may have incorporated into 

its national laws. 

~rofesaor Cooper pointed out in his report that if the Con~ittee 

teela that the rule of the territorial jurisdiction of crime would so 

require, an additional article might weIl he inserted between the present 

Article 2 and 3 to give the de fendant an opportunity to plead and prove, 

if he could, that the occurrence for which he is being tried took place 

within a particular jurisdiction and not the jurisdiction of the trial. 

In that case the convention should provide that he would thereupon be­

come subject to extradition to the place which he had named if that state 

desired to extradite him, and that his having been brought to trial &1-
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ready would not be a bar to a new trial in the state named by the 
130 

accused as the real place of the occurrence." 

T:his tentative draft proposal, like the Harvard Researoh draft deals 

on1y with crimes. 

It confera concurrent jurisdiction to the flag state and to all 

states flown over in the course of the flight in whioh the offense is 
131 

committed. 

To obviate the necessity of determining when the crime is committed, 

a formula was devised conferring jurisdiction to any Contracting State 

through which the aircraft passed, "beginning with the 1ast departure 
132 

of the aircraft preceding the crime until thefirat landing thereafter." 

In case the apprehending state refused to assume jurisdiction, the 

accused will be delivered to the first entitled Contracting State forMAl-
133 

1y requesting jurisdiction. 

Embodying the principle of ~obis in idem," it provides that a:ny 

pers on tried under the provision of this convention may not be tried 
134 

again for the sarne offense by the Court of another Contracting State. 

Finally the draft convention doea not alter or set aside other bases 

for criminal jurisdiction which aState may have incorporated in its 
135 

national laws. Obviously the aim of this provision ia to allow general 

criminal 1egislation of aState to stand side by side with it. But cri-

minai 1egislation specifica11y referring to aircraft are supersdeded in 
136 

the interest of harmony. 

This tentative draft is the most up to date and covera the subject 

of crimes committed on board an aircraft adequately. 
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The report meets the approva1 of most of the members of the Air 
137 

Law Cornmittee, of the International Law Association. One member would, 

however, limi t the jurisdietion to two states, namely: 

"(1) that of the state in which the crime has been committed, 

as far as it is possible to determine this state and as far as this 

State ia disposed to assume jurisdiction, and 
138 

(2) that of the state of the flag of the airerait." 

France does not seern to have purged itself of Fauchil1e's influence, 

its de1egate favoured "The general jurisdiction of the law of the flag 

with occasional intervention of the law of the country over flown in the 
139 

case of certain violations of a particular nature." 

In an attempt to reconcile the differences between Professor Cooper 

and Dr. Meyer, (Sri tzerland), Mr. Wilberforce (United Kingdom) suggested 

the "faetual situation approaoh. Il Under i t as soon as an aireraft landed, 

a deeision is made whether the criminel is ta be arrested by the local 

authorities or by the Captain of the airerait. In the former case, then 

each state f10wn over ia given time within which to assert and establish 

their el~im to jurisdietion. This, in affect. according to him, wou1d 

avoid any eonflict between Professor Coopcr's proposaI and those of Dr. 

Meyer: "only one of the states flown over would. in practice, be able 

to establish its claim and no question of priority would arise except 

between the State flown over and the state of the flag. As between these 
140 

l would agree that priority should be given to the State flown over.-

This tentative draft convention is a deviation from the stand of 

the International Law Association, at its oonference in 1924, at Stock-
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141 
ho1m. The 1924 draft rasolutlôn confers jurisdiction to the f1ag State l 

s~bjeet to certain exceptions. This tentative draft going further than 
142 

the Harvard Research draft eonfers jurisdiction to the flag State con~ 
143 

eurrently with any St~te flown ovar. 

From the n~tiona1 legislations and various proposa1s or draft con-

ventions analyzed. it is elear. that the following jurisdiction are con-

templ~ted: 

144 
single stata 

concurrent between flag and subjacent states or flag State 

and al1 States passed upon. beginning with the l~st da-

parture of the aireraft preceding the crime until the 
145 

first landing thereafter. 
146 

alternate with or without a system of priority. 

Generally, aState would claim jurisdiction over acts and occur-

rances committed on board an aircraft in flight over its territory. 

Although in few c~ses they may decline to assuma jurisdiction. So it 

oan be safely stated that aState claims jurisdiction on the airspace to 

the s&~e extent that it does in its l~~d territories. Any exercise of 

jurisdiction by other state, i8 only made possible. by their refusa! to 

assume jurisdiction. These States usually eonsider acts and occurrenCes 

on board an aireraft in flight over its territory regardles8 of national-

ity of the aireraft, to have been eo~nitted and occurred on the ground; 

so it ia governed by its lawa. 

Jurisdiction is conferred to: 
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147 
the subjacent State 

148 
flag State 

149 
sta. te of next landing, and 

all States flown over, beginning with the last departure of the 
150 

aircraft preceding the crime until the first landing thereafter. 

and the laws applicable are: 
151 

laws of the state exercising jurisdictioni 
152 

laws of the place of the commission of the offensei and 

1aws of the flag State, in case the place of the commission 
153 

of the offense could not be determined 

An attempt È ~ere made to harmonize the principles embodied not 

only in the various proposaIs and draft conventions analyzed hereinabove; 
154 

but also other proposaIs studied by the writer for this paper. The prin-

ciples referred to with various shades of agreement are: 

1. That the airerait which is above the high seas and territory 

not Bubject to the sovereignty of Any state, is eubject to the jurisdic-

tion of the flag state. 

2. That a sta.te over which an aire raft is flying when the acts and 

occurrences occurred dOGS not usually assume jurisdiction, unlese it 

produces effect on its territory, which are variously described aB: 

(1) - breach of its law for the public safety and its military 

and fi scal l aws. 

(2) breach of its regulation on air navigation 
155 

(3) - having effect on its territory 

(4) - violate law intended for self-preservation 
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(5) - infraction which endangers security or prope~ty of the state 
156 

(6) - violate custom Erld · sanitary regulations 

(7) - have l'elations to the inhabitant s 
157 

(8) - disturb tranquility 
158 

(9) - compromise security and public order 

3. That no attempt was made to legislate out of jurisdiction the 
159 

subjacent state; even the most ardent proponents of flag state jurisdic-

tion, always provides an exception in favour of the subjacent ~ate. 

There is a noticeable tendency in the earlier proposals to confer 

jurisdiction to the flag State, stlbject to certain exceptions in favour 
160 

of the subjacent state, while later ones confer concurrent jurisdiction 
161 

to the flag state and the sllbjacent state, and the latest one confers 

concurrent jurisdictlon to ail SlJates flown over in addition to the 
162 163 

flag state. In between the two positions ls a thirq one which confers 

jurisdiction always to the IIstate of next landing", - after the commls-

sion of the offense, with the qualification that the law of the place 

where the aircraft was flying at the time of the commission of the of-

fense should be applicable; in case the place of the commission of the 

offence could not be determined, then the law of the flag State is 

applicable. 

Lastly, another one would create a special jurisdiction called, the 

criminal jurisdiction of air law for criminal acts committed on board 
164-

a civil aireraft. 

3. CRIMDJAL JURIEDICTION 

In discussing first criminal jurisdiction, it will be noticed that 

we are not following the patern set forth in the drait l"e solution of 



- 62 -

the Intern~tional L~w Association ~t its 33rd conference, in 1924, at 
165 

Stookholm. Tbe re~son for that is simple, aven the International Law 

Association at its latest meeting in Lucerne (1952), ~drnitted that there 
166 

is more urgent need for dealing first with criminal jurisdiction. Be-

sides ~ state is more concerned with crimes than civil matters, since 

the former constitute an offense against the state itself. After all 

is said and done, bases and reasons given for claim of jurisdiction over 

crimes may also be claimed for civil jursidiction. 

Before proceeding to discuss the different rules applicable ta the 

various situations envisioned in this paper, let us indulge in sorne ne-

cess~ry definitions. 

Here they are: 

nA state's jurisdiction" is its competence under international 1aw 
. 167 

to prosecute and punish for crime." 

"A crime is an act or omission which is made an offense by the law 
168 

of the State assuming jurisdiction.n 

Any discussion of crimes cornmitted on board an aircraft is bognd 

to give rise to conflict of jurisdiction. For bere we are dealing 

with international flights. The present speed of aircrat't permits the 

crossing of borders in matter of hours. 

Under the afore-cited Chicago Convention of 1944, only aircraft 

not eng~ed in international air services shall have the ri~ht to fly 

into or across the territory of another state and to make stop for non-

traffic purposes, without the necessity of obtaining prior permission. 
169 

But the State flown over reserves the right to req~ire landing. The 

aircraft of a contracting State entering another, is subject to the laws 
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and regulations reg~rding operation and navig&tion of &ircraft of the 
170 

State visited. Such rules and regulations should not discrimin~te 
171 

against foreign ~ircraft. 

As could be gleaned from the ~bove-quoted provisions, the privileges 

granted is limited to aircrai't not enga::;ed in internationa.l air service. 

It thus explicitly exclude comnereial scheduled air lines, which form 

substantially the bulk of present day air traffic. So that in practical 

effect the right to fly into or across the territory of another State i8 

a product of hard bargaining, wherein aState strategically located, 

could demand a high priee for such right. 

Bearing in mind the formula suggested in the prelimin&ry state-

ments, we have made for civil aircraft, as weIl as the rules suggested 

in national legislations and proposaIs of international law societies 

and learned writers, we would now discussed the application of such 

formula and rules ta the manifold problems called forth in the different 

situations encountered in this paper. 

A. CRIMES COMMITTED ON BOARD AN AJRCRAFT ON OR ABOVE TH;;; HIGH SEAS OR 

TERRITORY NOT SUBJECT Ta TEE SOVEREIGNTY OF ANY STATE. 

As indic~ted in the above sub-topie title, it is broad enought to 

coyer: 

1. crimes committed on board an aircraft while flying above 

the high se as or territory not subject ta the sovereignty of any 

State; and 

2. crimes cornmitted on board an aircraft (including se&plane) 

forced to land on the high seas or territory not subject ta the 

sovereignty of any State. 
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Situation No. 2~ seems to call for clarification. The situation 

envisioned by the writer are: 

1. Suppose a seaplane due to engine trouble was forced to land on 

the high seas, and while sitting pretty in the ocean, a crime was com-

mi tted, or . 

2. Suppose an aircraft was forced to land in the portion of the ar-

tic, not subject to sovereignty of any state~ and while in that position, 

a crime was committed. 

Obviously a crime committed outside the aircraft while forced te 

land in the artic as indicated above, would not be within the scope 

of this paper. So it would not be discussed here. 

The high seas and statùless territory ia as free as above the high 

seas and stateless territory. Bath are not subject to the sovereignty 

of any state. Similar situations called for similar solutions. So these 

two situations were combined in one sub-topie, inasmuch as the rule for 

one should also be the rule for the other. 

As a general rule the situations presented by erime committed on 

board an aircraft on or above the high saas or territory not subject to 

the sovercignty of any State does not present a problem. A rule can be 

easily evolved that rits perfectly into the puzzle. Eere no conflieting 

elaims of jurisdiction is presented. Intruth there is an agreement as 

to what should be the rule - both in draft conventions presented by 

learned writers and international Law societies and national legislations. 

Airspace over the high seas or territory not subject to the sove-
172 

reignty of any State is free to the use of all. This is the only portion 
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of the airspace where there is a . complete freedom comparable to the 
173 

freedom of the sea. 

Crimes committed on board an aircraft flying over the high seas or 

territory subject to the sovereignty of any state i8 conferred to the 

State in which the aircraft i8 registered (flag state). This position 

is Slpported by the Harvard Research in International Law, which states, 
174 

in its co~ents: "xxx it ha.s seemed clear thfi.t a principle which assimi-

lates competence over ships to the state's territorial competence is 

well founded. A simil~r solution for the problem of aircraft, while of 

course impossible to support by an equally impressive array of practice 

and opinion, S68ms warranted by similar consideration of convenience 

and by such authority and opinion as has found expression 1urinG the re-

latively short interval in which the problem has been of practical im-

po rta..""lce " 
By ~alogy to the ship the jurisdiction of astate over its aircraft 

on the high sea.s is further supported by the Lotus Case, wherein i t was 
175 

held: 

"A oorollary of the prineiple of the freedom of the seas is that 

ship on the loigh seas is assimilated to the terri tory of the state 

the flag of which it flies. It follows that what oceurs on board 

.. vessel on the high seas must be regarded as if it had oeeured on 

the territory of the state whose flag the ship nies ..• 1t 

A perusal of various legislations, further ~lpport the position that 

a. State c1aims jurisdiction over its aireraft above the high seas or ter-

ritory not subject to the sovereignty of any st~te. Claims put forth is 
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wide enough to consider an aircraft as a territory of the state. Italy's 
176 

Navigation Code, March 30th, 1942, providea: 

"Article 4 - Italian vessels on the high seas and Italian aircraft 

in a place or in air space not subject to the sovereignty of any 

State sha11 be considered as Italian territory.~ 
177 

Other States made similar claims. 

The United Kingdom also claims jurisldction over acts done on board 

its aircraft. Jurisidction in regard to aircraft i8 equalliy wide, since 

the 1egis1ature has extended to aircraft the sarne attributes for the pur-
178 

poses of criminal jurisdiction as have long been accorded to ships. 

This may therefore be regarded as another instance of legislative assimi-

lation of aircraft to ships. The Philippines on the other hand, express-

1y claims jurisdiction over an offence committed whi1e on a Philippine 
179 

airship, even if it is outside its territory, presumably including the 

high seas or territory not subject te the sovereignty of any state. 
180 

One writer would make us be1ieve that due to dissimilarities between 

air and sea travel the Dlaw of the flag" applicable to a ship ahould not 

apply with equal force to an aircraft. According to him, "the essenGe 

of carriage by air as compared with carriage by sea ia speed and shortness 

of duration ft 
••• There ia therefore, it ls submitted, much less connect-

ion between persons and goods aboard an aircraft and the country of its 

registration than in the case of a ship." Frankly, we could not see our 

way clear, to agreeing to his proposition. While it is true that one 

CaTI travel from Manile. to San Francisco by air in about three days, the 

sarne distance i5 usually covered by a ship in seventeen days. Yet it is 
181 

a fact that during the 31 flying hours from Manila to San Francisco, the 
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pers ons on bo~rd ~ ~ircraft should be governed by so~e l~w. In que st-

ion of jurisdietion, such as this, what is import~t is not the attach-

ment of a person ta the aireraft and its country of registration, but 

rather the applicability of astate law to the aircraft and aIl persons 

and things on board such aircraft. Nature hates a v~cuum, ta the sarna 

extent that the law daes. Whether the flight above the high seas be one, 

twa or ten hours, the important thing is to have a reign of law for even 

such a short periode For crime does not need the expiration of an hour 

for its perpetration. It might be done in matter of minutes. In the 

high seas whieh for centuries have been regarded as outside the juris-

diction of any State or equ~lly subject to the jurisdiction of all, the 

law of the flag of the aircraft should prevail. In the present state 

of international law, it is only the flag State that eould and should 

assume jurisdiction over its aire raft on or above the high seas or ter-

ritory not subject to the sovereignty of any State. Any other rule would 

necessitate an international convention, such as the move to ereate an 

international criminal jurisdietion. Crimes on board an aireraft on or 

above the high seas may be given to the proposed International Court of 

Criminal Justice. But in the absence of auah court, crimes committed on 

board an aircraft on or above the high se~s or territory not subject to 

the sovereignty of any state should be given to the flag State. 
182 

The Chicago Convention of 1944, by imposing to each contracting State 

the obligation to Bee that every aireraft carrying its nationality mark 

shall comply with the regulations relating to the flight and manoeuvre 

of aircraft - in effect conferred to the flag State jurisidction over its 
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aireraft above the high se~8 or territory not subject to the sovereignty 

of any State, sinee this portion of the earth is not subject to the 80-

vereignty of any State. 

The rule applicable here is further supported by the status of the 

airspace and the aireraft whieh was discussed earlier. In that discus­

sion the writer dedueed the conclusion that the airspace above the high 

seas or territory not subject to the sovereignty of &Dy State - is free­

and that the state legally entitled to claim jurisdiction over aireraft 

is the flag State. 

So the general rule with regard to crimes committed on board an air­

craft above the high seas or territory not subject to the sovereigntyof 

any State, is simply this: 

That it is subject to the jurisidction of the flag state. 

This is the only convenient and practical solution. The flag State 

i8 legally entitled and most directly concerned with the crimes and in 

a most convenient position to exercise jurisdiction. In faet, under the 

present state of affairs, it is the only state whieh could exercise juris­

diction, in the absence of an international convention. 

As an afterthoug~we might add that there is no reason why the rule 

for crime committed above the high seas or territory not subject te the 

jurisdiction of any State be at variant to crimes committed on board an 

aircraft on the high seas or stateless territor,y. Both on or above the 

high or stateless territar y are not subject to the sovereignty of my 

State. Similar situations called for similar rules. 

Nevertheless, situations might arise that called for an exception 

to the general rule thus far evolved. One situation is suggested in a 
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recent Philippine case. Facts given are modified to suit the situation 

called for. Briefly here are the facts as modified: 

Mr. X 8. Chinese resident of Manila, was suspected of being a. com-

muni st. In an attempt to get one jump ahead of the government autho-

ritics, Mr. X boarded a Philippine Airlines aircraft bound from one pro-

vince to another. VVhile the aircraft 1vas flying over the high seas, Mr. 

X ordered the pilot to fly it ta communist China, when he refused, Mr. 

X shot the pilot. In the ensuing melee the aircraft got out of control 

and collided with another aircraft. 

If the aircraft wi th which the :?hilippine Airlines aircraft coll id-

ed is another Philippine aircraft, no doubt the Philippines will have 

jurisdiction. 

But if the aircraft with which the Philippine aircraft collided i8 

an Australian aircraft, then we have a possible claim of jurisidction by 

two flag States. The Philippines could claim jurisdiction on the ground 
184 

that the crime took place and produced effect on its aircraft. And the 

Australia...'YJ. could al sa daim jurisdiction on the ground that t he crime 
185 

produced effects on it.s aircraft. 

Ylhat is then the solution to the problems presented? 

Obviously, one of the solutions applicable is suggested in the Lotus 
186 

Case. There a Turkish and French vessels collided on the high seas, the 

Permanent Court of International Justice, held that Turkey and France had 
187 

concurrent jurisdiction, the court states: 

"The offence for which Lieutenant Demons appears ta have been prose-

. cuted was an act of negli~ence or imprudence having its origin on board 

the Lotus (French Vessel), whilst its effects made themselves felt on the 



- 70 -

Boz-Kourt (Turkish Vessel). These two elements are, legally, entirely 

inseparable, so much sa that their separation renders the offense non-

existent. Neither the exclusive jurisdiction of either state, nor the 

limitations of the jurisdictions of each to the occurences which took 

place on the respective ships would appear calculated to satisfy the re-

quirements of justice and ef'fectively to protect the interests of two 

states. It is only natural that each should be able to exercise juris-

diction and to do 50 in respect to the incident as a whole. It is there-

fore a case of concurrent jurisdiction." (underscoring supplied) 
188 

Another solution is suggested by the Bustamante Code. The said code 

classifies collision into fortuitous or wrongful. In case it is fortui-

tous, the law of each state applies to its aircraft. In case it ia 

wrongful, then the law of the injured aircraft is applicable. 

Applying the various considerations previously evolved, the writer 

might conclude: 

That the flag state i5 legally entitled to exercise jurisidction. 

That the flag state is Most directly concerned with the crime; and the 

flag state i5 the most convenient State to whom jurisdiction cou1d be 

given. In fact it is the only state ta whom jurisdiction could be given, 

in the absence of an international convention. 

Finally we might add that this position i8 supported by various 
189 

drafts convention proposed by learned writers and international law so-
190 

cieties, national législation of various states and by the Chicago Con-
191 

vention of 1944. 

B. CRIMES COMMITTED ON BOARD AN AIRCRAFT WElLE F1..YING OVER THE TERRITORY 

OF A FOREIGN STATE. 

Jurisdiction over crimes committed on board an aircraftwhile flying 
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over the terri tory of a foreigm. state really pos •• a problem. Varioul!I 

proposaIs and national legislations put forth claims in favour of the 

flag State" subjacent state, State of nen landing, all States flown 

over (from 1 ast departure preceding the crime ta next landing after com­

mission of the crime) and the state of which the offender or victim i8 a 

national. Further jurisdiotion may be single-State, concurrent or alter-

nate. 

Any aceeptable solution to the problem presented here must perforee 

start with sovereignty as basis. For sovereignty" despite the passing 

years, has not lost its fascination to states. Unlike a pretty woman who 

has lost youth and allure ri th the passing years; sovereignty, like wine 

mellowed with age and passing years only enchances and incre~ses its fas-

cination ta St&tes. For in inspite of ~~ avawed objectives to estab-

lish a world government, by a great number of States, still the Charter 

of the United Nation put sovereignty in the pedistal by stating that it is 
192 

founded in the "Sovereignty equality of states.-

Of course the easy way out '.is to confer jurisdiction in favour of the 

subjaoent state. This solution fits perfectly the declaration in the Chi-

oago Convention of 1944, with regard to State's sovereignty over the air-

space. But does it solve the problem? Obviously not, for we alao found 

that there are cases in which the subjacent St~te doea not wish to exer-

oise jurisdiction. It seema that the best solution ls to oonfer juri.-

diction to the subjacent State in the first instant, wi th a leeway for 

said State to deoline jurisdiction if it chooses to do SO. 

Sa the best solution to the problem ia this: 

To confer juri8diction in the first instant ta the subjaoent State; 
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if she deo1ines jurisdiction, then jurisdiction should be conferred te 

the nag state. 

The system will work like this: 

The subjacent state will be given a certa.in time, Lftar notifica-

tion, within which to decide whether it will take jurisdiction or note 

If it deoides ta taka jurisdiction, no other stata om take jurisdiotion. 

If i ts deolines or the a.llotted time l'or deoision expires, then the nag 

state will have jurisdiotion. 
193 

This solution fits in the formula a.l1uded to ear11er, te wit: 

-Tha.t a State le ga.1ly enti tled to c1aim jurisdiotion over 

aots and oocurrenoes on board an aircraft declines te do so, when 

such acts and occurrences do not produce effects on its territory." 

Obviously it is not possible to separate acta and occurences that 

produce effects in a territory from that whioh do not produce effeots. 

Where it possible our problem wou!d be simpler for we could provide a 

rule for the former and mother for the latter. 

But the states themselves could not agree on an exaot definition of 
194 

what produces affects in its territory. In fact some states use the 

phrases "produce affect or alleged to produce effects in its territorYi 

Obv1ously in using the phrases mentioned abave, astate wish to 

have a wide discretion in deciding what acts produce effects in its ter-

ri tory. It doea not want 1:iJ!l exercise of sueh discretion be hampered 

by lagal verbiage or by a restrictive definition. 

WbD sbal! decide whether an act produoes effect on its territory? 
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Obviously, the subjacent State. Granting the power of decision to 

a third State or to a group of States, would be a derogation of sove­

reigntyto which States as they are now constituted would not accede. 

Especially acts concerning self-preservation, aState would not be~ll­

ing to have other State or group of states for that matter decide for it 

wbat acts constitute a violation of its rights of self-preservation. Such 

being the case, the subjacent State should be the only one to decide ~hat 

acts produce effects in its territory. In giving the subjacent State 

priority of jurisdiction, we in effect give it the power of deciding 

what acts produce effects in its territory • 

.ls the saying goes: 

A man is Lord of his castle. AState is Lord of its territory. Her 

lordship over the airspace is as effective as her lordehip on the surface 

of the earth. AState doea not want li. BWOrd of Damocles hanging over ber 

head in the fom of a rule that would shackle her power to take all mea­

sures neceasary for self-preservation. AState would not accede to a 

rule which would in effect decide for it what acts affect its territory. 

As Zitelman in referring to State's sovereignty over the airspace, 

pointed out: 

nIt is most to be desired that in its future international dealings 

the German Empire ahould place itaelf With entire decision upon thia 

atandpoint, which is the only one that permits it to remain master 

in i ta OW houae and to provide for i ts ow aafety as i t sball thiIlk 

right." (underscoring supplied) 

Another reason for granting jurisdiction over the airspace to the 

subjacent State, in the firet instance, to the exclusion of all otn,r states 
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is the presenoe of -danger in the atr~. In f~ct it iB -danger in the 

~r~ ~s spe11ed out in the First World W~r. which tilted the Second B~t-
195 

t1e of Books in favour of the sovereignty of the ~ir theory. The Second 

Wor1d Wax, enchanced auch ~ger. At present the ~tomic bomb, H-bomb" 
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nerve g~s, germ w~rfare, and intercontinental bal1istic missiles, in-

cre~ses such danger tremendouBly. The "danger in the air" is therefore, 

re~ and not imaginary. Such being the c~se, aState would not readily 

~ccede to an agreement whioh would in any way lessen or c~use her to s~e 

control over the airsp~ce in whioh danger lurks. 

Th~t the power of decision i8 given to the s~bj~ent state, ia in con-

sonant with the pr~ctices of States with regard to vesse1s. For centuries 

now" some States in their mutual dealings have agreed that vesa_la in port 

ue not subjeot to the jurisdiction of the littoral State, unlese the act 

or ooourrenoe on board ~ vessel affeots public order or the tranqlility 

of the port ia disturb or when the local authori ties il appealed ta. 1I'hile 

thia rule is disputed by the British, there seems ta be no real differenoe 

between the British and French rules, except the n~tionale of, the decision. 
197 

As Jessup obaerved: 

-As a ~tter of practice, there 8eems to be little actual devirgenoe 

between the action of American and British Courts on one hand and Frenoh 

and Italian Courts on the other. In all countries the court custom.a.rily 

deolines jurisdiction when its interests are not affected, the ~fferenoe 

being in the r~tionale of the decisionsj the Anglo-~rioan oourts are 

inclined to remark in al1 c~se8 th~t their legal power ta assert juris-

diotion ia cleu, but that as a matter of discretion they decline to 
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entertain the case; the courts of France and other countries prefer to 

rest their decision upon the ground that it is the invariable rule to 

leave to the ship itself and the authorities of the flag state matters 

which concerns only the internal affairs of the ves sel." 

But in the case of disturbance, who determine whether particular in-

cident has affected the peace and tranquility of the port? The local au-

thorities has the power of decision even in cases where there is no actual 
198 

disturbance in the port. That was the ruling in the Wildenhaus Case. And 

there 1s now a tendency of the French Courts to aocept the moral diatur-

banoe theory enuxiated in the said case. So in the final analysis it 

ls the littoral State which has primary jurisdiction; and only when it 

declines to exercise jurisdiction could the State of the f1ag of the 

vessel asaume jurisdiction. So aIso in the acts and occurences on board 

an aircraft, the subjacent State has primary jurisdiction, and the flag 

State could claim jurisdiction only when the subjacent State decline to 

exercise jurisdiotion. If that ls the rule for vessel, with more reason 

it should also be the rule for aircraft in flight above a foreign territory, 

f<rwhile a vessel is lateral to the 1 and, an airora.f't i8 just .. bave the land 

and anything drop from i t would ~' force of gravi ty find i ts ul tinlAte des-

tination in land. Progress in atomic warfare, germ warfare and guided 

missiles served only to enchance the danger that lurks in the air as spell-

ed out in World War II. Sa a rulethat let the subjacent State decides for 

itself over what acta and occurrenoes on board an ùrcraft it would take 

jurisdiction Besme to be the only rule that would bast served the interests 

of States as present1y constituted. 
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In resumé, we might say that in conferring jurisdiction to the sub-

jacent State, in the first instant, at the exclusion of all other states, 

we in affect: 

(1) gives the subjacent state the power to determine what crimes 

produoe effects in its territory. We are compelled to do this as no rule 

oou1d be formu1ated that would with succinctness separate the crimes that 

produce effects in a territory from one that do not produce such effects. 

It is a matter of taking the chatf with the wheat. 

(2) gives the subjacent state enough leeway to decline jurisdiction 

if the crimes do not produce effects in its territory. 

Rere, there is no need for an "Ibis in Iden" provision, envisioned 

in the Harvard Rese&rch draft. Here no concurrent jurisdiction is pro-

vided for. On1y one state could take jurisdiction at a given moment. The 

decision of the subjacent State to assume jurisdiction preclude any fur-

ther possibility of the flag State from taking jurisdiction. While the 

decision of the subjacent State to decline jurisdiction leaves only the 

f1tg State as the one and only State entitled to claim jurisdiction. 

The writer 18 also aware of the fact that one proposaI would grant 
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jurisdiction to all St~tes flown over. Our reason for limiting juris-

diction to two states, is simp1y this: 

That it is preferrable and logical to confer jurisdiction to the 

states legal1y entitled and MOst directly concerned with the crimes, 

than to give it to any other States which has no connection whatso-

ever with the airspace, the aircra~t and the crime. 

The subjaoent state is 1egally entitled and concerned with the crime 

inasmuch as tt happens above its airspace. The flag state is direct1y 
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ooncerned with the orime, sine. it happens aboard its airoraft. The flag 

Btate is most oonoerned wi th the orime beoause i t is i ts dut Y to see that 

every crime that occurs on board i ts airora.ft reoeives its just punillh-

ment. The State that would really ta.ke to haut the obligation to punish 

crime oommi tted on an drol'aft is the flag S'tate, because i t wants te 

show the wor Id that on board i ts airoraft l all' md order reign. For after 

all la said and done an aricraft is important to aState, to the extent 

that ia ia used as an instrument of national poliey, permitted to baar its 

flag and aubsidized ta tide it over bad times or just to keep them flying. 
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As Dr. Alex Meyer pointed out: 

-In my opinion, it is not necessary to confer juriadiction on so 

many states, in partioular not ta states which have no legal connect-

ion ai ther wi th the criminal, or wi th the orime, and the jurisdiction 

of which is quite arbitary ••• • 

-It cm naturally happen that both states refuse to assume juriedio-

tion, but in this case, when two states whioh are, first and fore-

most, interested that the eriminal should be punished, refuse to try 

him, it seems to me that there is no need to ereate mother jurisdio-

tion able to try him ••• • 
201 

Lastly, to quote a diatinguished Judge: 

"no state attempts to exerciae a jurisdiction over matter., person. 

or things with which it has absolutely no concern.-

The writer prefers to treat separately a ease in which the place. of 

the oommission of the offense could not be determined. This is entirely 

different situation that calls for a different rule. 
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If the place of ths commi.sion of the offense could not be determined 

due to bad weather or other reasons, a favorite rule, which ia akin to 80-

lution embodied by various states in their municipal legislations, i8 ta 

oonfer jurisdiotion concUrrently in all the. statea.or provinces flown over. 

This ia one possible solution. But a better solution ia to oonfer it 

to the flag state. 

Here there is no ohance that the crime produces affects in the terri. 

tery of the underlying states. For if it does the plaoe of commission of 

the offence could c8rtainly be determined. 

What a man doea not know 1Jould not hurt him. What astate could not 

even prove that it had happened in its territory would not produce effects 

in its territory. The underlying States could easily agree to oonfer ju-

risdiotion to the flag State when the crime did not produce effects in its 

terri tory. 

Reduced to the simplest terms, the claims of the underlying states 

and the flag states a.re as follows: 

Underlying States - We are entitled to jurisdiction because it might 

had happen.t.. in our terri tory. 

flag state - l am entitled to jurisdiction beca.use it happened in my 

aircraft. 

~a between the "might had happened- and the "it happened" l would 

prefer to grant juriadiction to the latter. After all an aircraft ls con-
202 

sidered by sorne states as an extension of its terri tory, and la generally 

considered as juffioiently impressed with State's nationality as te attraot 
203 

i te laws to i t. 
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As adverted to earlier in crimes oomnitted on board an aireraft 

above the high seas, the flag State has jurisdiction. In crimes oommit­

ted above the high seas and crimes connuitted on board an aircraft in which 

the place of commission of the offance could not be determiDed, one oommon 

element is present, to witz 

That the crimes were connuitted on board an aircraft, which ia 

generally considered as suffioiently impressed with the nationality 
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of a state as ta attract its law to it. 

Such being the case, crimes committed on board an aircraft in which 

the place of commission of the offence could not be determined should also 

be subject ta the jurisdiction of the flag State. 

Is there a necessity here for the ~heel of fortune ft rule adopted in 

DtUIlicipal laws? 

Bere there ia no need for a "wheel of fortune" rule. Rere the~o is 

no need ta leave to chance which state shall have jurisdiction. Rere ju-

risdiction could be given ta the State most directly concerned with the 

crime the flag State on whose airerait the crime occured. As against 

States who ceuld net aven prove their dubious claims that it happened in 

their territory, it is better to confer jurisdiction with the state most 

direotly concerned with the orime. 

Besides astate might readily agree ta this solution, inasmuoh, as ,it 

i8 a. c'&se of "Do ut Des, do ut facias" 1 l give that yeu ru.y give. In 

giving up a dubious claim to jurisdiction, it gains the right to claim ju-

risdiction whenever orimes are committed in its airerait in similar situa-

tions. 
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O. CRlNES COMMI TTEo ON BOlRD .lN liRCRAFT 1fHILE IT 18 ON THE GROUND OF A 

FOREIGN STJ.'l'E. 

ESre ~gain it ia necess~ry to resolve conflicting claims to jurisdie-

tien by the ground state and the flag state. 

One solution would grant the states above-mentioned ooncurrent juris-

. diction. Another would confer jurisdiction to the flag State - subjaet ta 

the qualific&tions th~t the crimes did not disturb the tranquility of the 

airport, or it involves only the crews of the &ircraft, or the assilt~ce 

of the ground authorities hAB not been requested. Obviously the last rule 

ia an application of the French rule regarding vessaIs in the ports of 
205 

another S'ta. te • 

The best rule in the opinion of the writer i6 one that confers juris-

diction to the gro~d State. 

Before disoussing the reasons for the above-mentioned rul&J let us 

firet resort to some necessary definitions: 

"Aerodrome - 1s defined as ~y definite and limited ground, or water 

area intended to be used, either wholly or in part, for 
206 

the landing or departure of aircraft." 

-In flight - relates to the period from the moment when it becomes 

detached fram the surface until it becomes again attachad 
207 

thereto.-

For our purposes, therefore, an aircraft ia on the ground whenever it 

i8 not in flight, as define above. 

This rule is applicable to aircraft on an aerodrome and on other 

grounds. It includes seaplane in territorial waters. After al1 a seaplane 
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i. not a abip acoording ta several cases. So the rule applicable ta a 

crime committed on a seaplane within territorial waters is the same as 

that of crime commi tted on an aircraf't on the ground. 

The best rule for tbis situation as adverted to above, ia to eonfer 

jurisdiction to the ground State. The reaaon for this rule is .. simple 

as the relation of the land, the sea and the air to man. Of these three 

elements, the land ia closest ta a man's heart. It ia the place where a 

man ia rooted; the place where he has bis abode. .A man might go out to 

sea, but he alwaya has to retum to land. He might for a time enjoy flying 

up in the ~iId blue yonder-, but in the end he has to ratum home. Be-

oause of its importance to him, a man, therefore, would be more prone ta 

exercise the greatest degree of jurisdiction over the land, than over the 
209 

territorial sea or air. As one writer, put it: 

-The element of the earth (land) i8 preferred bafore other elemants. 

first and principally, beoausa it is for habitation and reating plaoa 

of man, for man cannot rest in any of the other elements, neither in 

the water, air or fire." 

A man 18 lord of bis castle. To astate its territory ls her oastle. 

Ther.fore, it ia not likely that a stata would be willing to ahara jurisdio-

tion on matters taklng on board an aircraf't in her land tarritory. 

WbBn astate claims jurisdiction ovar crimes on board an aircraft on 

the ground it is just lika claiming jurisdiction ovar oars and trains pas-

sing tbrough i t8 terri tory. True i t is that cars and trains are not im-

pressed with the nationality of any state, navertheless, it ia likewise 

true, that the consensus among states and the pravailing rules of Inter-
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national Law ia this 1 

That in conf1iot of jurisdiction betw8en territorial and flag states 6 

the fer mer allf'8.ys prevall s. 
210 

J.s Jessup pointed out: 

On the land terri tory of a nation the laws of other nation. are re-

oognized only by comity, although certain more or les8 definite rulea 

determine when suoh reoognition i8 granted. 

This rule conferring jurisdiction to the gro'Wld state i8 further sup-

ported by the practices of states. state might by 1egislation olaim juri.­

diction to punish offenses committed outside its terri tory, yet they naver 

attempt to exercise it while the perpetrator is not within th$ir terri tory. 

AState could aiford to be eomplacent to what takes place on a vea-
211 

sel in its territorial waters. It oould also be cOmPlacent ta what ia 

t~g place on board an aircraft, 10 6 000 or 206 000 feet above its air 

apace. But it certainly oould not be indifferent to wbat take. place on 

an airorait resting on its ground. For it cannot be denied that airports 

are usually located in a city or near a city. rts closenes8 to the popula-

tion eenter would perforee make any crime committed on board suoh aire raft 

a disturbanoe of peaee or public order, as to warrant prosecution in that 

state. What differenee would it make if the offence was committed ina car 

in an airport? If the crime oOlI!ll.i tted in a car in an airport wou1d be sub-

jeot to gro\IDd State jurisdiction, why then a orime oommi tted on an air-

craft twenty or thirty meters away from the sam.e car be not subjeet to the 

jurisdiction of the ground state? 

Afa conferenoe he1d at MonteTideo on Maroh 19, 1946, this proviaion wa. 
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suggested for crimes oommitted in an aircrait not in flight: 

"If the crimes are committed on board a private airplane whioh is 

net in flight, the corresponding trial and imposition of punhbment 

shall be conducted aocordias ta the laws and by the judges of the 

terri tory where the crimes ooourrèd~· 

Under the above quoted provision, the private aircraft is assimilated 

to the territory of the ground state for purposes of jurisdictionJ 80 much 

so, that i t ia sate to assume that i t i s as much subjeot to the jurisdio-

tien as if the crime occurred in any street of auch State. 

Aaide from the pure1y legaliatio ratiocination given above, it would 

he more praotical and oonvenient to oonfer jurisdiction to the grotmd 8tats. -
The usuel procedure would be to have the offender arrested by the 

ground state authori ties prior to the departure of the a1roraft. Binee the 

ground St&te has the jurisdiction the necessity of extraditing the culprit 

to the flag St&te ia obviated. Thus in effect simp1yfying the procedure 

of bringing the offendar to justice. 

4. CIVIL JURISDICTION 

The firet prob1em posed by civil jurisdiction of a st&te over acts and 

occurrences on board an aircraft, is this: 

Should the rula adopted for civil jurisdiotion be similar to criminal 

jurisdiction? 

An affirmative reply would simplify the problem. 
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It should be noted that the draft resolution of the International Law 

Association, at its 33rd Conference, in Stockholm, in 1924, provides for 
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similar solution to both oiTil and oriminal jurisdiction. Fauchille also 

recommended a similar rule for both ciTil and criminal jurisdiction. 

The answer to the problem posed above oould be easily sol ved by a.na.ly-

sing comparatively civil and oriminal acts. 

A crime is an offence against the State. A civil act ls an offenoe 

against a private individual. ... oriminal offender is prosecuted by the State. 

A civil offender ia prosecuted by private individual by the use of government-

el maohinery created for the purpose. Nevertheless, it is as much a duty of 

the State to see that criminal offender ls puni shed as to see that offender 

in oivil cases make good the damage cuased by them. It is the prime duty. of 

astate to See that there ia a reign of law and order in its terri tory. Suoh 

being the case aState is as interested in claiming and exeroising juriadic-

tion in civil as weIl as in criminal matters. 

Besides in tortious acta there ia no bard and fast rule. What is mer.Iy 
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considered as tortious in one State may be considered as criminal in another. 

So the safest solution is to provide the s~e rule for crimes and torts. 

As for other acts and occurrences on board an aircraft like marriages, 

birth. death, ~ing of a will •. contract. etc., agairi. no hard and fast rule 

could be adopted as to whioh of the acta and occurrences are more important 

to astate. So again a rule sirnilar to criminal jurisdiction ia in order. 

~tly, we cau conclude that the reasons backing the rules adopted for 

oriminal jurisdiction also braced a similar rules for civil jurisdiction 

with adequately strong force. 

A. ACTS AND OCCURRENCES ON BOARD AN AIRCRAFT ON OR !BOVE THE mGE SEA.S OR 

TERRlTORY NOT SUBJECT 10 THE SOVEREIGNTY OF ANY STATE. 

The aota and occurrences that would usually happen on board an a1rcraft 
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are few, occasions, thereforefor the exerolse of civil jurisdiction would 

be rare. Acts and occurrenoes that would probably talce place on board an 

aircraft are torts, marriage, birth, death, wills, and contract. 

The problem therefore, presented is this: 

When a marriage takes place in an aircraft in flight over the high Beas or 

territory not subject to the sovereignty of any State, which ie the locus 

celebrationis? Ia it deemed to have taken place in the flag State? Or in 

a territory not subject to the jurisdiotion of any State, and therefore no 

law is applicable. 

Suppose a birth occurred in the course of such flight? Where is the 

ohild deem.ed to be bom! 

Sa in · the final analysis, our problem here ia a formulatlng a I"lÙe -
that would provide a situs for the act and occurrenoes taking plaoe on 

board an airoraft. 

Like in crime, acts and occurrences on board an aircraft on or above the 

high seas or territory not subject to the sovereignty of any state should be 

given to the flag State. This rule is backed by proposals of learned writers 
216 

and international law societies and national legislatio~ This i8 also sup-

ported by analogy to the maritime rule, wherein acts and occurrences on board 
217 

a vessel are governed by the lmr of the f1ag carried by the vessel. Analogy 

in this oase ia called for, because the aircraft like the vessels possess 

nationality. This characteristic as we have adverted earlier enable the flag 

-----State to extend its jurisdiction over aire raft flying its f1ag. As the Per-
218 

manent Court in International Justice ruled in the afore-mentioned Lotus caSel 
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-Tessels in the high seas are subjeot to no authority except that 

of the 8tate whoBe flag they fly. In virtue of the principle of 

freedom of the seas, that ia ta say, the absence of any territorial 

sovereignty upon the high seas, no State may exercise any kind of 

jurisdiction over foreign vessels upon them." 

From the rule aforestated we might etate briefly: 

That torts committed by one person against another on board an aireraft 

aituated as above-described, would be deemed to have been eommitted on the 

terri tory of the flag State. And so a marriage solenmized, d'eath and birth 

oecurring, wills and contracts eX8cuted on board an airerait on or a.bove 

the high seas or territory not subject to the sovereignty of any state, are 

deemed to have occurred in the flag state. 

This general rule is however subjeot to the exception, illustra.ted in 

our disoussion of criminel jurisdiotion, to wit: 

When the act caused collision with aire raft of another State in whioh 

case the rules would be as follows: 
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(1) Concurrent jurisdiction of two flag states; or 

(2) Jurisdiction of the flag State injured if the collision ie wrong-
220 
full or 

(3) Jurisdiction of each flag State to its aireraft, if the collision 

i8 fortuitou8. 

B. OVER ACTS AND OCCURRENCES ON BOARD AN AIRCRAFT IN FLIGHT OVER A 

FOREIGN TERRlTORY. 

Betore proceeding with the discussion of the acts and occurrences on 

board an airerait, over a foreign territory, let us first define .the problem 

in volved in civil jurisdiction. The problem i8 this: 
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'lhat torts eo:umi tted, martiage Bolemnized, birth and death occuring and 

wills and aontracts executed on board an aircraft in flight over a foreign 

territory should have a si tus. 

Wbiohwould be the situs? . Should it be the subjaoent State? Iould it 

be the flag state? Or 1I'Ould it be ooncurrent? 

We will answer these question separately on the oourse of our discul­
,.....-:-

sion of the various acts and oocurrences above-mentioned. 

TCRTS 

WTort 18 a term applied to a miscellaneous and more or less unconneoted 

group of oivilwrongs# other than breach of contract, for which a oourt of 

law will afford a remedy in the form of an action for damages. The Imr of 

torts 18 concerned with the compensation of losses suffered by private in-

dividuals in their legally protected interests, through conduct of others 
221 

which is regarded as socially unreasonable." . 

""hat is the rule wi th regard to torts commi tted on board a vessel in 

the territorial sea? Whether an act ia tortious or not must generally be 

determined by the lmws of the place where the aot was committed. 

In a study made by Professor E. Rabel for the University of Michigan, 
222 

he stated i t in this wa.y: 

IIp'or torts oonmitted on board a vessel as well as those inflicted 

through faulty navigation the territorial law governs. This rule does 

net cover ho:wever, the in ternal management and discipl ine of a ship, 

whioh, instead is governed by the law of the flag the vessel flles. w 

Ba8ed on the rule above-quoted for vessels in territorial waters, ft 
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eould Blso grant to the subjacent State jurisdiction over torts eommitted 

on board an airerait in flight over a foreign territory. But as there are 

cases in which the subjacent State would not be interested especially when 

the torts oommi tted wi thin the oonfines of the aircraft, involves only the 

orew or passengers who are not its nationas; so again the best rules would 

be tbis: 

To grant jurisdiction in the firet instant to the subjacent state, if 

it declines to assume jurisdiction then jurisdiction should be given to the 

flag State. 

In affect we are giving the subjacent State the right to determine for 

itself, whether it likes to as~ jurisdiotion or note For after aIl the 

airapaoe ls a part of i ta terri tory, so any exemption from jurisdiction 

eould and ahould oruy be granted by i ts express or implied oonsent. 

So for torts committed on board an airoraft in flight over a foreign 

territory, it would be the dut Y of the aircraft oommander te reoord it in 

the Journey log-book and to furnish oertified copies of the extracts to 
223 

both subjacent and flag states. In this way then, the subjacent State could 

decide whether it WQuld assume or decline jurisdiotion. 

MARRI AGE 

Under the Philippine law a marriage i8 not a mere contract but an in-
224 

violable social institution. It also authorized the Chief of an airplaee 

to solenmiza ma.rriage in artioulo mortis during a voyage. The latter arti-

ole oonfers a special atlthcri ty upon an airplace ohiefa to solemnize mal"-

ri age • This authori ty bowever extends only to marriage in articule lIOrtis 

or on the point of death, and subjeot to the conditions that the marriage 
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be on board an aircraft during a voyage. The genera1 rule wi th regard to 

marriage is this: 

That a marri age valid yhere it is ce1ebrated i8 vaUd everywhere. 

To this rule ho~ever there are two genera1 exceptions which are equa11y 

recognized, namely: 

(1) t-1a.rriages -which are deemed to be contrary to the la", of na- . 
ture as genera11y recognized by Christian civiUzed states; and 

(2) Marriages ",hich the 1a-w making po-wer of the forum has de-

c1a.red sha11 not be allowed validi ty on grounds of public policy. So 

the place of celebration of the marri age 1sa deteiminative factor. 

Where 1s the situs of a marri age solemnize in an aircraft in f1ight 

over a foreign territory? The subjacent State should again be given 

the po"'er to choose as to ",hether the marri age "'as celebrated in ita 

territory or in that of the flag State. It should not be at the mercy 
. 

of a rule -wbich "'ould grant the f1ag State a concurrent jurisdiction 

over marriage taking place on i ts airspace which i t deems to be 

against its public policy or accepted morals. It could be illustrated' 

in this ",ay: 

Aircraft of State .A. i'lying over State B. .A. permits bigamouB marriage. 

State B a predominantly CathoUc country 1a atrongly opposed to such ma,r-

r1age. Suppose a bigamous marri age took place during such i'light, certain-

ly State B \r1ould not like that m.a.rriage to be declared valide State B 

could in effect tell them to have such marriage anywhere eIse, but not in 

our air spa ce • 
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BIlnH 

Undar the Frenoh law birth on a French merchant vessel in foreign ter-
. 226 

ri torial water i8 not deemëd to be birth in France. So eTen France which 

ohampions the law of the flag rule does not consider birth in a vessel in 

territorial water subject to the lror of the flag; so with more reason birth 

in an aircraft in flight over a foreignterritory should also be considered 

as having taken plaoe in the subjacent State. 

Again, thé rule for birth on board an aircraft in flight over foreign 

territory is this: 

That the birth should be deemEi.d to have taken place in the 

subjacent state; unless that state declines to assume jurisdiation 

in which case. the birth would be deemed to have taken place in the 

flag State. 

So in case of birth on board an aircraft in flight over foreign 

territory the aircraft commander shall also transmit certified ex-

tracts of the Journey log-book in which the birth is reoorded ta the 

subjacent state and flag state. 

In giv,ing priority to subjacent state, we in effect give that State 

the power ta decide whether it would deem a birth on a foreign aire raft 

above its territory as having taken place in its territory. For there may 

be cases in which said State may not want to share claim to nationality 

of the child with the flag State. As may be illustrated balow: 

Aircraft of state A flying over State B. State B ls strongly for Jus 

Soli principle. If a birth took plaoe during that flight, the baby might 
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have dual nationalit,y under a system cf concurrent jurisdiction. But 

state B. may not want te share claim 1,':ith the f1ag State, Vlhen the child 
227 

is born of parents, who are both citizens of State B. 

DEA'l'H 
228 

According ta l-.Tcnair, the place of death is rarely if ever of importance 

as a factor in the devolution of prvptrty, though the doMicile cf the de-

ceased at the time of his death regulates a number of mattGr. For instance, 

it is suggested that the Fatal Accidents Acts, 1846 to 1908, can apply to 

a death occurring ta a person in or thrOl"ffi out of a:ny aircraft on or over 
229 

the !ligh seas, whatev-3r ma] 'ùe his nationality. Again person lcilled as 

the result of aircraft accidents occuring outside the United Xingdom may 

br virtue of section 77 of the National 1nsurance Act, 1045, and Regula-
230 

tions made thereunder be entit1ed to benefits ~~der the Act. 

1t is the dut Y of the aircraft commander as in marriago or birth, to 

record the death in the JouT!'.ey log-book; and to transmit certified ex-

tracts of suoh record ta the subjacent and {'lag States. 

If a death oocur in an aircraft in flight above foreign territory, 

which is deemed to be the si tus of such occurrence? 1s i t the slJ.bjacent 

state? Or the flag state'! Again, sucn death sr..oulà be deemed te have oc-

curred in the subjacent state in the first instant. The choice of the flag 

state as a situs could only oe made upon the express waiver of the subja-

cent state. 

WILLS 

A will is an act whereby a person is permitted vdth the fOIT'.alities 

prescribed b.\" law, ta control to 3. certain der;ree the disposition of his 
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231 
estate, to take effeot after his death. A will executed in an airoraf't in 

flight over foreign territory may either have as its situs of execution in 

the subjaoent State or the flag State. The subjacent State would certain-

ly be interested if auch 'Will Wâ8 executed by i ts citizen or i ts disposition 

affeots land in its territory. 80 the rule should again give the subjacent 

State the power to decide whether it would deemed that the will was executed 

in its territory. Only when it declinea to apply its law should the lww of 

the flag state be applioable. !gain, the commander of the airorait would 

have the duty of recording the will in the Journey lOI-book, and furnish 

oertified extracts to both the subjacent and flag State. Inoidentially, a 
232 

restatement of conflict of laws with regard to wills provides: 

-The validi ty and effeot of a will of an interest in l,and are deter-

mined by the law of the plaoe where the land ia.-

-A lut will and te8tament exeouted without this S'tate in the mode 

prescribed by the lruw either of the place where executed or of the 
233 

testator's domic~ shall be deemed ta be legally executed ••••• -

CONTRACTS 

The Philippine Civil Code, defines contract as "a meeting of minds 

between two persons whereby one binds himself, with respect to the other, 
234 

to give something or to render some service." The law of the Plne of oon-

tracting determines wbether the contract must be in writing in order to be 

valide It also determines the adequacy of the writing and the nec8s8ity for 

witnesses and acknowledgment before a notary public or other publio ofticer. 

Contracts exeouted in an aircraft would be very few. Contraota in whioh 

the subjacent state would be interested would be fewer. Again i t would he 
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better to let the 5Ubjaoent state' deoide whether the oontract i8 deemed to 

have been executed in its territory. If after being informed that a con­

tract was executed on an airerait in flight on ite airspace, it refused te 

apply its law, then the contract would be deemed to have been exeouted in 

the flag state. 

C. ACTS AND OCCURRENCES ON BOARD AN .A.IRCRAFT ON THE GROUND OF A FOREIGN 

STATE ' 

Civil jurisdiction over an aircraft in the ground of a foreign State 

should be conferred to that State. The reasons for granting jurisdiction 

over crimes oommitted on board an aircraft ia applicable with equal foroe 

to the exercise of civil jurisdlction over other acta and occurrenoes. 

After all aState ls interested in protecting its inhabitants and territory 

in all matters .... hether be they criminal or civil. 

A tort committed on board an aircraft on the ground i8 so close to 

the population center that in most cases it might be deemed to oompromise 

the public order of the airport or t he city or tovm where i t ocours. 

A marriage celebrated therein, would in most probability be considered 

by a state as having taken plaoe on the ground. Also, a birth ooourring 18 

of such closeness as to be practioally considered as taking place on the 

ground. The same sense of ftclosenessft or H as if taking place on the ground" 

lI'Quld also apply te a contract or a will made on board an airoa1if't on the 

ground. 

Lastly, birth and death ooourring on board an aircraft on the ground of 

a foreign State would also be deemed as having taken plaoe on the ground 

.. . . , .~ 
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state. 

The thin "artieicial barrier" woven on an aireraft commonly referred to 

as "nationality of aire raft" could not prevail against the superior claDn of 

a sovereign State, on matters taking plaoe on its ground. So aireraft on 

the ground like an automotive vehicle is subject to exclusive juri.~iction 

of the ground state. Besides it would be muoh easier to let those acta and 

occurrenoes be subjeot to the jurisdiction of the ground State as it i8 in 

the best position to exercise it both in facilities and machineries, re-

quired for it. 

S~ Conclusion 

The writer spe11ed out the laws regarding "state's jurisdiotion over 

acte and oeourrenC9S on board an aireraft- as embodied in the convention now 
235 

in force. Using the aforesaid convention as a background, he haa drawn eut 

a set of rulea applicable to the various situations, which are not covered, 

or not adequately covered, or if covered, a new rule is deemed advisable. 

The rules drawn which Covers both civil and criminal jurisdiction, are 

as follows: 

(1) On or above the High Seas or Territory not subject to the So-

vereignty of any state. 

The general rule is that it is ~ubject to the exclusive juri.diction 

of the flag State. In cases in which the acta and occurrences eauaed a 001-

lision with aireraft of another State, the following rulea would be applia-

able. 
2~ 

a. Concurrent jurisdiction of flag States, or 
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b. Jurisdiction of the flag state whase aircraft ia injured, if 

collision ia wrongful~ or 

.c. Jurisdiction of each state over i ts aircraft~ if oollision is 
237 

fortuitous. 

(2) In Flight in a Foreign Territory 

Jurisdiction is conferred exclusively in the firet instant ta the 

subjacent state. She is given a certain time to decide whether she will 

assume jurisdiction. If she declines or if the time alloted expires with-

out asauming jurisdiction, then jurisdiction iB conferred ta the flag State. 

This seems to be the only solution that squares with the lawa as it 

is and as it should be. It fits perfectly to the "savereignty of the air 
238 

theory" as envisioned in the Chicago Convention of 1944. It also blends 

with harmonious .precision to the "facts of life." At the sarne ttme it made 

concession to those who champion the granti~g of jurisdiction to the flag 

State. 

For the "facts of life't as they are connotes "danger in the air.-

The advent of the atomc bomb, H-bomb, nerve gas, germ warfare and inter-
239 

continental ballistic missiles have tremendously enhanced that danger. 

The air space above aState whioh should be a "highway for aIl" ia also a 

space of "danger for aIl." While it i8 true that granting the subjacent 

state exclusive jurisdictian over its air space in the first instant i8 

not an insurance against a pearl-harbour type· of attack~ nev-.eleu, aState 

would feel a lot safer if its jurisdiction over its air spaca is not shared 

with other states. That if suoh jurisdiction ls ever shared with other 

states it is only by its permission whioh naturally includaa the power ta 

require safeguards as it may deem fit. 

J 
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This solution in effect gives the subjacent state the power to de-

cide what aots and oocurrences have effect in its territory. It also gives 

the subjacent state an opportunity to deoline jurisdiotion when it deems 

that the acts and occurrenoes do not warrant its assumption of jurisdiction. 

For after all is said and done what acts and occurrenoes pro duce or 

are deemed to produce effects in the territory of aState is inoapable of 

precise definition. What one state May consider as producing effect in 

its territory. May be regarded by others as too insignificant to bother 

about. 

A rule, therefore, that hinges in suoh ambiguous phrase as "produces 

effect in its territory" would in the end be a constant source of confllct. 

Recent events in the United Nations. proved beyond cavil, that ambi-

guous phrase ia a constant source of conflicts. The root-cause of this con-

flict is the phrase ·peace loving States." RUBsia and its satellites define 

it one way; the Western democracies define it in another way. After so 

many futile discussions it ends up in such a way that unti1 now nobody seems 

to understand what i8 a ·peace loving State. w At least no agreement has 
2~ 

ever been reached as to what i8 a peace loving state. 

Therefore. the ideal rule that should be drafted is one that definea 

with precision the rights of the different states. And not one which dis-

tributes such rights in the form of ambiguouB phrases, to wit: 
2~ 

produces effects on its territory 
242 

compromise its security and public order 
243 

have relations to the inhabitants 
244 

disturb tranquility, eto. 
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These phrases are the pi tf'alls and oreTi06s that a I1tWDl8.k:er should 

evade. "Ife are here to make a la19' that will sol va the problem; not a 1 aw 

which would oall for the drafting of another. 

In a case wherein the situa of the acts and occurrenoes on board an 

aircraft in flight over a foreign territory could not be determined, 

jurisdiction i3 conferred to the flag state. This rula is dictated by 

both logic and convenience. 

It ia logical to grant jurisdiotion to the flag State, inas~ch as 

the only elament of claim to jurisdiction that could be determined with 

oertainty ia this: 

that the acts and occurrences happen on board an aircraft 

This would do away wi th guess-work or wheel of forture rule that oon-

fers jurisdiction to any of the State fl~ over. If aState could readily 

give up its claim to jurisdiction in favour of any State flown over there 

in no reason why i t could not give up the same claim in favour of . the flag 

Sta~e. 

One of the reasons advance for granting exclusive jurisdiction to 

the subjacent State in the first instant, is the impossibility of segregat-

ing the acta that produce effects in the territory of aState from the 

ones that do not produce such effects. Beoause of such impossibility, ju-

risdiction is at first conferred to the subjacent state to let it determine 

for itself what acts it would consider as producing affects in its territo-

ry. But in the case of acts and oocurrences whose situs could not be deter-

mined, no such problem is presented. In fact t his is an isolated oase, 

where one coJtd be sure, that it doea not produce effects in the territory 
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of the underlying States. Such being the case, it is only logical that ju-

risdiction should be conferred to the flag State, which i8 most directly 

concerned with the acts and occurrences. 

It is convenient to grant jurisdiction to the flag state, inaamuoh 

as it is the State most direotly concerned with the acta and occurrenoes, 80 

it would therefore be more interested in seeing that justice is done. 

Besides granting jurisdiction to the flag state alon8, would do away 

wi th concurrent jurhdiction, which as adverted ta earlier should be aToid-

ed whenever and wherever possible. 

(3) On the Ground State 

Lastly, as .ta acts and occurrences on board an aircraft in the greund 

of a foreign State, jurisdiction is conferred to the ground State.' 

In the first place, the ground State ia legelly entitled to jurisdio-
245 

tion. As Lord Macmillan pointed out: 

-It is an essential attribute of the sovereignty of the reelm, 

as of all sovereign independent States, that it shovld possess ju-

risdiction over all persons and thing~ within its territorial limita 

and in a11 causes civil and criminal arising witjhin these limite.-
1 

Airports by and large are si tuated in a city or near a city. There 

closeness to the population centers, makea any acta and ooourreno.a there 

of grave ooncerned to the ground State authorities. As the report of the 

Sub-committee of Experts for the Progressive Codifioation ot International 

Law (1926), on Criminel Competenoe of States in respeot of Offences commit-

ted outside their territory, states: 

RIts normal justification is that, as a matter of convenience, 
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crimes should be deal t wi th by States whose sooial order is most 

c10se1y affected, and in general this will be the State in whose 

territory the crimes are committed.-

In the second plaoe, it is the state most directly concerned with the 

acta and occurrences, since it happens in its land territory. To aState 

its land territory surpass all others in importance. 

Lastly, it is the State which ls in the best position with the greatest 

faoilities, to assume jurisdiction. As Lewis, referring to repression of 
246 

crimes, pointed out: 

-The territorial sovereign has the strongest interest, the great-

est facilities and the most powerful instrument for repressing orimes •• -

Simi1arly, in civil matters the ground State wou1d also have the strong-

est interest and greatest facilities for seeing that justice i8 do ne to civil 

wrongs. 

Nobody oould deny that acts and occurrenoes in a car twenty or thirty 

met*rs away from an aircraft in an airport lfould be subject to the juris-

diction of the ground state. 

It is on1y 1ogical, therefore, that jurisdiction over acta and ocour-

rences on board an aircraftt.enty or thirty maters away from the above-men-

tioned oar, should also · be given to the ground State. 

One may ask but a car i s no t impre 8 sad wi. th national i ty • Bu t as 

adverted te earlier the band of nationality "oven around an airoralt i8 not 

of suffioient stature as to prevail against the claim of a territorial 

sovereign. 



- 100 -

V. STATE .A.IRCRAFT 

1. PRELIMINARY STAm.~rTS 

This study would consist of an analysis of ~urisdiction over 

friend1y forces in the territory of another State and war vessels in 

port or waters of anothar state and on the high seas. We would also 

analyze the draft convention or proposaIs recommended by international 

law societies and learned writers and national legislatioœ on the sub­

ject. 

2. JURISDICTION OVER FRIENDLY FOREIGN TROOPS IN THE TERRITORY OF .!NOTRER 

STATE 

This discussion consists in a study of legislation, international 

agreements, opinions of reliable writers and cases on jurisdiction over 

friend1y foreign troops in the territory of another State. From this study 

it is hoped to pin-point what constitute the accepted rule on the subject 

if there is any, and if there is none to suggest a rule that would be ac­

ceptable to states. 

First we will discuss first the two leading views on the subject as 

expounded by the United Kingdom and the United States. 

'IWO LEADING TIEWS ON THE SUBJECT 

BRITISH VIEW 

The British subscribe to the view that a soldier is as liable to local 

jurisdiction as an ordinary citizen. To the British, there iB nothing 

special about a Boldier that would make them exempt from local jurisdic­

tion. If a British soldier or a soldier from a viBiting force commits a 
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crime in the United Kingdo,m, he i8 triable by a civil court as if he is 

just an ordinary citizen. 
247 

Dicey very well described the British view as: 

"the fixed doctrine of the Eng1ish law that a soldiel', though 

a member of a standing army, is in Eng1and subject to ail duties and 

liabilities of an ordinary citizen" (underscoring supplied) 
248 

This view is supported by a well-knoi'iIl legal principle, to wit, 

Equality before the law which negatives exemption from the liabi-

liL.ies of ordinal'y citizen 01' from the jllriroiction of the olXiinary 

courts. 

Bafore the cow·t-martial of a visiting fOl'ce can flIDction in the British 

territorie s, an enabling act is required. Without an enabling açt, no 

court-martial can be legally established by a visiting force •. 

This view are ex.emplified in various act s of the British Par1iament, 

249 
(1) Visiting Force s (British Commonwealth) Act, 1933, which provides 

for the discipline and interna! administration of any forces fram other 

parts of the British Corrmonwealth when visiting th3 United Kingdom. 
250 

(;") Allied FOl'ces Act, 1940. 

Patterned after the Visiting Forces Act of 1933 is the Allied Forces 

Act of 1940. 
251 

The Allled Force s Act of 1940 provides that the naval, military and 

airforce COl1rlS and authorities of any allied or asoociated power may 

exercise "all such powers as are confel'red llpon them by the law of that 

power. " 

j 
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It further provides, that an Order in Council may apply the relevant 

provisions of the Visiting Forces (British Commonwealth) Act of-1933, to 

any visiting forces. 

The effects of this act are two-fold, in so far as the Al1ied Powers 

to which the above-mentioned Act of 1933, is made applio&èle by an Order 

in Council, namely: 

(a) to enable the Allied Power to exercise the power necessary to ar-

rest, try and punish the members of its forces; and 

Cb) to require the British authorities to provide the additional machi-

nery which may be needed. 

The Allied Forces Act of 1940, therefore, gives to the Allied Power. 

complete control over the interna! administration of their foroes and ena-

bles them to administer their own mili tary 1aw, wi th one exoeption. This 

exception refers to the right of the United Kingdom civil court to try 

any offenders be they civilians or soldiers, 80 that under the Allied 

Forces Act the civil court's jurisdiction to try member of any naval, mi-
252 

litary or air forces ia reserved, thus: 

~othing in the foregoing section shall affect the jurisdiction 

of any civil court of the United Kingdom or any co10ny or territory 

to whioh that section is extended, to try a member of the naval, mi-

litary or air forces mentioned in that section for any act or omis-

sion oonati tuting an offence against the law of the Uni ted King~. 

or of that colony or territory as the case maybe. u 

This means that the jurisdiction of the Alliad Mi1itary Court ia not 

exolusive, in so far as offenses against British Law ia oonoerned • 
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The net effect of the quoted provisions, is thisz 

If a soldier belonging ta an Allied Army oommits a crime in the 

United Kingdom he can be tried by a British civil court; and in case 

of a serious crime this will inevitably follow. On the other hand in 

oase of minor infractions it is the p~ctice ta leave these to be 

deal t wi th by the army i tself. 

This British practice of letting a civil court try a member of the 

Armed Forces is a distinot departure from the practice of Continental 

oountries under which members of the armed forces are exclusively subjeot 

ta military law and cannot be tried by a civil court, even for a non-mili-

tary crime. 

Two other provisions are worthy of mention, namely: Ca) Sub. sec. (2), 

provides that if a man has already been tried for the offence by a mi1itary 

court he may nevertheless be tried again in a civil court, but in awarding 

punishment the civil court must have regard to the punishment already 

imposed, and Cb) Sub. seo. (3), provides thata military court cannot try 

a person for the sarne ofrence for which he has been convicted or aoquitted 

by a civil oourt. The supremacy of the civil courts has thuB been comp1ete1y 

maintained in this aot •. 

(3) United States of Amerioa (Visiting Force) Aot, 1942. 

This aet is a departure from the British Constitutiona1 prinei-
253 

pIe embodied in Allied Forces Act of 1940. 
254 

The act provides briafly, that: 

"no oriminal proceedings shall be prosecuted in the United 
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Kingdom before 8Il.'J Court of the United Kingdom against a member of 

the military or naval foroes of the United States of Amerioa," un-

lesa the United states Government sha11 otherwise request.-

This make the jurisdiotion of American court martial exclusive. 
255 

This act Blso provides that: 

-any power of arrest, se arch, entry or custody exereisable 

under British law, shal1 not be affected.-

In other words, the power of the police remain intact, and they will 

as a general rule, take all preliminary action in collecting evldenoe. 

In passlng this aot Parliament have made it clear that it was only 

prepared to depart from Mthe rula of law" in excep tional oircUJlstanoes. 

1his' aot ls an embodiment of the American prinoiple that a troop ad-

mitted in a foreign territory is exempt from local jurisdiction. 

The British view as ta jurisdiction over friendly troops may be sum-

marized as follows: 

(1) a foreign court martial could only exercise its function in the 

United Kingdom by virtue of an enabling act of the Parliament. 

(2) That in the United Kingdom the members of the armed forces (be 

they British or friendly forces stationed in Great Britain), like ordinary 

subjects, are Bubject to the jurisdiction of the civil court. 

(3) That Parliament ia willing to grant total exemption from local 

jurisdiction oruy under exceptional ciroumstances. 

It lB te be noted that whi1e the British champion the view of friendly 

forces being subject to local jurisdiction when on British territory, 
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neverthelees, it w&e itself Buooesaful in obtaining for its faroes immu-

nit y from oriminal proseoution in the local courts of Belgium, Canada, China, 
256 

Egypt, India and New Zealand.. 

AMJmICAN VIEW 

First and foremos:t exponent of the .American view was Chief Justice 

Marshall of the United states Supreme Court. 

This view was ably and clearly expressed in the case of the Sohooner 
257 

Exchange vs. McFaddon, wherei~he stated: 

nA third oase in which a sovereign is understood to cede a 

portion of hie territorial jurisdiction i8 where he allo~ the 

troops of a foreign prince to pase through his dominions. In such 

case, without any express declaration waiving jurisdiction over the 

army to which this right of passage has been gr~ted. The sovereign 

who should attempt to exercise it would certainly be considered as 

violating his faith. By exercising it, the purpose for which the free 

passage was granted would be defeated, and a portion of the military 

force of a foreign independent nation would be diverted rrom tho8e na-

tional objects and duties to which it was applicable, and would be 

withdrawn from the control of the sovereign whose power and whose safety 

might greatly depend on retaining the exclusive command anddlsposition 

of this foree. The grant of a free passage therefore implies a waiver 

of all jurisdiction over the tropps during their passage, and permits 

the foreign general to use that discipline, and to inflict thoB8 

punisbments which the governmen~ of his army may require.-
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It W&s e.ffirmed in the following cases 1 

258 
(1) Coleman vs. Tennessee, Justice Field said: 

"It ia weIl settled tha t a foreign arm.y, permitted to march 

through a friendly country, or to be stationed in it by permission of 

its government or sovereign ia exempt from the civil and criminal ju-

risdiction of the place." 
259 

(2) Tuckers vs. Alexandroff, 

Alexandroff, a member of Russian Naval party deserted. Tuoker, the 

Rus sian, Vice Consul, requested his arrest. The court hald: 

M X X x It is thought, however, that the members of a friendly 

foreign force are subject bath to their own servioe laws and to the 

laws of the territory where theyare stationed with the consent of the 

sovereign. But they are immune from the juriadiction over the offences 

committed by them against either set of 1aws, unless their commanding 

officer waives the mili tary jurisdiction in which case the member of 

the force over whom the jurisdiction ia waive may be tried by the 10-

cal courts for an offence against the local law. ft 

260 
(3) The Repub1ic of Panama vs. Wilberth Sohwatzfiger. 

"An ambulance driven by a U.S. soldier (on dut y) in Colon, Pana-

ma, became involved in an accident, as a result of which a man was 

killed. The Supreme Court of Panama held that the Boldier was not 

amendable to the jurisdiction of the courts of Panama. The Suprema 

Court went on to say: 

It ia a principle of International law that the armed force of 

one state when crossing the territory of another friendly country, with 

the acquiescence of the latter, ia not subject ta the jurisdiction of 
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the territorial aovereign but to that of the officers and superior 

authorities of its command. 

The Court, however, also said that the members of those f~ces 

when acting in the name or on behalf of the Government of the tnited 

States, are subject to the authority and jurisdiction to which they 

be10ng and not to our national authorities, nor to both simultaneous1y, 

because auch a jurisdiction is contrary to law. By this laguago, the 

Court appears to confine the rule to wrongs committed while "on duty." 
261 

(4) Tubb & Tedrow vs. Griess. 

In this case where the PI.-U.S. Bases agreement is net applic-

able, the Philippine Supreme Court ruled as follows: 

nIt ia a sett1ed principle of International Law that a foreign 

army ellowed to march through a friendly country or to be stationed in 

it, by per.mission of its government or sovereign, is exempt from the 

civil and criminal jurisdiction of the place. In applying this ru1e 

in the case of Raquiza vs. Bradford (41 Off. Gaz. No. 7, 626), thia 

Court held that "if a foreign army permitted to be stationed in a 

friendly country, 'by permission of its government or aovereign,' 

ia exempt from the civil and criminal jurisdiction of the place, with 

much more reason should the Army of the United states which ia not only 

permitted by the~onwealth Goverument to be stationed,here ~ut has , , , 
l , 

come to the islands and stayed in them for the express purpose of li-

berating them, and further prosecuting the war to a successful oonclu-

sion, be exempt from the civil and criminel jurisdiction of this place, 

at least for the time covered by said agreement of the two Governments. 

By analogy, an attempt of our civil courts to exercise jurisdiction 
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:1' over the United states Arm.y before auoh period expires, would be 

oonsidered as a violation of this country's faith, whioh this Oourt 

1 

should not be the last to keep and uphold. By exercising it, para-

phrasing the foregoing quotation, the purpose for whioh the station-

ing of the army in the islands wai requésted or agreed upon may be 

hampered or prejudioed, and a portion of said military force would be 

wi thdrawn from the control of the sovereign to whom they belong. And, 

again, by anal 0 gy, the agreement for the stationing of the United 

states army or a part of its forces in the Philippines impliea a waiver 

of all jurisdiction over their trop~sduring the time covered by such 

agreement, and permits the allied general or commander-in-chief to 

retain that exclusive control and discipline which the government of 

his army may require.-
262 

Finally, this American view is confirmed by Public Law 384, brought into 

'foroe as regards United Kingdom armed forces by Presidential proclamation No. 
263 

2626 of Il October 1949, which assumes the existence of this exolusive juris-

diotion under International Law and implements i t. The .lct proTides for the 

arrest of offenders by United States civil and military authorities and their 

surrender to the foreign armad forces concerned, enables federaI courts to 

l compel attendance of witnesses before foreign service tribunals sitting in 

the United States, insures ~he immunity of themembers of the Tribunal! 

and witness8S and make provi.ion for the imprisonment of 6ffenders sentenced 

by foreign service tribunal in institutions maintained by the United states 

Government for the datention or treatment of prisoners. 

·1 
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B. OPINION OF LEARNED WRITER! 

WHEATON. -

"A foreign army or fleet l marohing through, sailing over, or 

stationed in the territory of another state, with whom the foreign 

sovereign to whom they belong is in amity, are also, in like manner, 
264 

exempt from the civil and criminal'jurisdiction of the place.-

ltM:ili tary force s enter the terri tory of a sta te in ami ty wi th . 

that to whioh they belong, either when crossing to and from between 

the main part of their country and in isolated piece of it, or as al-

lies passing through for the purposes of a campaign, or furnishing gar-

risons for protection. In cases of the former kind, the passage of 

soldiers being frequent l . it is usual to conolude conventions, specity-

ing the line of road to be followed by them, and regulating their tran-

ait so as to make it as little onerous as possible to the population 

among whom they are. Under auoh oonventions offenoes oommitted by 

soldiers againat the inhabitants are dealt with by the military au-

thorities of the state to which the former belong; with and as their 

general object in other respects i8 simply regulatory of details, it 

la not neoessary to look upon them as intended in any respect to modi-

fy the rights of jurisdiction possessed by the parties to themres-

pectively. There can be no question that the concession of juriadic-

tion .over passing troops to the local authorities would he extremely 

inoonvenient; and it is believed that .the commandera, not only of 

forces in transit through a friendly country with which no convention ' 
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exista, but also of forces stationed there, assert exolusive 

jurisdiction in princlple in respect of offences committed by per­

sons under their command, though they may be willing as a matter of 

conoession to hand over oulprits to the civil power when tbBy have 

confidence in the courts, and when their stay 18 likely to be long 

enough to allow of the case being watched. The existence of a 

double, jurisdiction in a foreign country being scarcely eompati-

ble with the discipline of an army, it is evident that there would 
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be some difficul ty in carrying out any other arrangElD.ent.-

U.WRENCE 

WThe universally recognized rule of modern times is that a 

etats must ob tain express permission before its troops can pasi 

through the territory of another state. x x x Permission may be 

given as a permanent privilege by treaty for such a purpose as 

sending relief to garrisons, or it may be granted as a speoial 

favor for the special occasion on which it ls asked. The agree-

ment for passage generally contains provisions for the maintenance 

of order in the foroe by its own officers. and makes them, and the 

etate in whose service they are, responsible for the good behavior 

of the soldiers towards the inhabitants. In the absence of special 

agreement the troops would not be amenable to the local law, but 

would be ~der the jurisdiction and control of their own co~der8, 

as long as they remained within their own line! or were away on 
266 

dut Y , but not otherw1se.-
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OPPENBEIM 

-whenever armed forces are on foreign terri tory in the !ervioe 

of their home state, they are oonsidered exterritorial and remain, 

therefore, under its . jurisdiction. A crime committed on foreign 

territory by a member of these forces cannot be punished by the 

local civil or military authorities. but only by the commanding 

officer of the forces or by other authorities of their home state. 

This rule, however. applies only in case the crime ia committed, 

either within the place where the force is stationed, or in some 

place where the crirninal was on dut y; it does not apply, if, for 

example, soldiers belonging ta a foreign garrison or a fortress 

leave the rayOn of the fortress, not on dut Y but for recreation 

and pl6asure, and then and there commit a crime. The local autho-
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rities are in that case competent to punish them.· 

HYDE 

·strong grounds of convenience and necessity prevent the exer-

cise of jurisdiction over a foreign organized military force which, 

with the consent of the territorial sovereign, entera its domaine 

Members of the force who there commit orrances are dealt with by 

the mili tary or other authori ties of the State to whose service 
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they belong, unless the offenders are voluntarily givenup.· 

1!fA.CKWOR TH 

aIt ia a prinoiple of international law that the armed forées 

of one state, when crossing the terri tory of another friendly country, 

with the acquiescence of the latter, i8 not subject to the jurisdio~ 

tian of the territorial sovereign, but to that of the officers and 
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superior authorities of its own command" 

"In Buch a case the government to which the army belongs ia 

responsible for any damages that may be caused by the passage of 

the force, and for any violations of local law which it may commit. 

But individually its members remain subject to the jurisdiction of 

their own officers, and to the laws of the country to which they 

belong. 1t 

"This exemption from local jurisdiction ls recognized by all 

civilized nationsl and ia not considered a diminution of their 
269 

sovereignty and independence." 

VATTEL 

st X X x the grant of passage inclùdes that of every particular 

thing connected wi th the passage of t.roops, and of things 19i. tbDut 

which it would not be practicable; such as the liberty of carrying 

whatever may necessary to an army; that of exercising military dis-
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cipline on the officers and soldiers x x x." 

COLONEL KING 

"That the general principle 18 abundantly establish by reason, 

authority, and precedent that the personnel of the armed forces of 

a Nation A, in Nation B by the latteraI invitation or consent, are 

subject to the exclusive jurisdiction of their own courts martial 

and exempt trom that of the courts of B, unlese suah exemption he 
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waived." 

M. E. BATHURST 

"The jurisdiction of United states within its territories - or-
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dinarily absolute and exclusive - is limited as regards members of 

a friendly foreign force within the United states with the consent 

of the United states Government, by a rule of International Law 

derived from the common consent of nations. There is no need for 

the United states Government to imposed by legislation any restrio-

tion in this regards. Its formel consent to the imposition of the 

restriction ia not required, although its consent to the admission 

ta United states terri tory of the members of the friendly force is a 

pre-requisite to the application of this rule of International Law. 

Although most of the early writers on International Law make 

no reference to the immunity from local jurisdiction of members of 

foreign armed forces in the territory of astate with the lattets " 

consent, this is probably becauae such immunity was taken for granted. 

Vattel makes one reference to the matter. Most modern British and 

Ameriean authorities dealwith fhe question and reeognize the exist-

enee of some suah, rule. French, German and Italian writera on 
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international law recognize the subject too.-

c. INTERNATIONAL AGREmENTS 
273 

(1) DENMARK - U. S. AGREŒENT RELATING TO THE DEFENSE OF GREELAND 

Under this agreement the Government of the United states of Amerioa 

aha1l have exclusive jurisdiction over the following: 

(a) Any defense area in Greenland (defense areas as mentioned in 

preceding artioles)J 

(b) Mïlitary and civilian personnel of the United States and their 

families; and 
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(o) aU other persons within such areas, except Danish citiuns 

and native Greenlanders. 

However, the United states is g iven the discretion te tum over to 

D~sh authorities in Greenland for trial and punisbment any person com-

mitting an offence within a defense area, if the Government of the United 

States shall decide not to exercise jurisdicti?n. 

On their part the Danish authori ties in Greenland undertakes to take 

adequate measurea to insure the proaecution and punlshment in case of 

convicti.on of all Danish ci tizens, native Greenlanders and other persons 

who may be turned over to them by the authorities of the United State, 

for offenses committed within the said defense areas. 

Lastly, the Kingdo~ of Denmark retains the 80Tsreignty over the de-

fense areas. 
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(2) P. I. - U.S. BASES AGREŒENT 

Under this agreement the Philippines· consents that the United States 

shall have the righta to exercise jurisdiction over the following offenses. 

(a) Any offence committed bJ any person within any base except where 

the offender and offended parties are both Philippine oitizens (not mem-

bers of the armed forces of the U.S. on active dut y) or the offence 18 

against the security of the Philippines. 

(b) Any offense committed outside the bases by any Members of the 

armed forces of the United States in which the offended party ia also ~ 

member of the armed forces of the U.S.; and 

(3) Any offense committed outside the bases by any member of the ar.med 

forces of the U.S. against the security of the U.S. 
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The Philippines shal1 have the right ta exercise jurisdiction over 

a11 other offense's commi tted outside the bases by any member of the armed 

forces of the United States. 

In cases wherein the Philippine has jurisdiction, it may yield its 

jurisdiction to the United states if its prosecuting attorney finds: 

(1) the accused ie engaged in performance of a !pecifio mil i tary dutyJ 

and also 

(2) during a period of national emergency declared by either govern-

ment. 

Either party may waive its jurisdiction in favor of the other. BDw­

ever, in time of wax the United states shall have the right to exercia6 

exclusive jurisdiction over any offenses which may he committed by members 

of the armed forces of the United states in the Philippines. 

And lastly, the offended party is not precluded from instituting a 

separate civil action in the proper court the Philippines to enforce civil 

liabili ty. This provisions makes the member of the armed forces of the 

United States, subject to the civil jurisdiction of the Philippines courts. 

1fi th regard to the. qu.estion of whether the offenders were in aotual 

performance of duty, l am quoting hereunder the rulings of the Secretary 

of Justioe of the Philippines in the cases of the WPeople vs. Avelino 

Baguio and ftpeople vs. Elias Bermudes: 

"This refers to the jurisdictional appeals of the (Jc)mmanding Offioer, 

Philippine Combat Headquarters, from the rulings of the provincial fisoal 

of Pangasinan in the cases entitled ~eople vs. Avelino Baguio· and ~eo­

pIe vs. Elias Bermudez," which you forwarded to me thru diplomatie channela. 
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To review the evidence ~n which the provinoial fiacal based his 

ruling in eaoh of the two cases, l had ta sand for the records from bis 

office, inasmuch as the appeals were not accompanied by the evidence. 

1. In the case of AVELINO BAGUIO~ the evidence shows that at 4:50 

p.m. on MaTch 15,1947, he drove a six-by-~ix truck from Camp O'Donne11 

to Urdaneta, Pangasinan. He had several passengerâ, some of whom alighted 

on the way and others in Urdaneta. In Nancayasan Sur, Urdaneta, on the 

Manila-Baguio Raad, his truck hit and killed onaBuenaventura Sabado, a 

street cleaner. M'ter he had disoharged all his passengers he proceeded 

to bis home in Nancamaliran, Urdaneta, and did not start on his way bao~ 

to Camp O'Donne11 until 5:30 p.m. of the following day. No evidenoe was 

presented either to the justice of the peace or to the provincial fiscal 

to show that Avelino Baguio was in the actual performance of a specifie 

military duty at the time the accident occurred. By what authority he 

drove the truck from Camp _~'Donnell to his home doea not appear from the 

record. It was not proved that one of the duties of Avelino Baguio as 

a member of,the United states armed forces was to drive a motor vehiole 

and that on the day in question he was expressly ordered by bis military 

superior to transport military personnel from Crump O'Donnell ta Urdaneta, 

Pangasinan. The lack of su ch proof and the fact that the accused proceed­

ed to his home in the barrio of Nancamaliran, Urdaneta. where he stayed 

until 5:30 p.m. of the following day, warrants the fiscal'a conclusion, 

that he was not in the actual performance of a specifie military duty. 

Under Article XIII of the Military Bases Agreement, when jurisdie­

tion over an offense is claimed by t he United States on the ground that the 
-1 
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offender was in the aotual performanoe of a specific military dut Y at 

the time the offense was committed, it ls incumbent upon the commanding 

officer of the offender immediately to furnish the fiscal (prosecuting 

attorney) of the city or province where the offense was committed with 

suoh proof or evidenoe as may be necessary to prove the facts relied 

upon the establish juriadiction. 

(See Circular No. 78, sec. II (3), Headquarters PHILRYCOll.) 

In this case, instead of presenting such proof, Lt. Col. H • J. 

Stockder, Adjutant General, 12th lnfantry Division, Philippine Scouts, 

wrote to the justice of the peace of Urdaneta on April 10, 1947, claiming 

that the United States had exclusive jurisdiction over the acoused under 

Executive Order No. 151 of the President of the Commonwealth of the Philip­

pines. Aside from :being of doubtful validity after the proclamation of 

Philippine independence on July 4. 1946, said Executive Order could not 

in any event be invoked after the signing of the Hili tary Bases Agreement 

on March 14, 1947. 

2. In the case of ELIAS BERlruDEZ, the records show that he WRS the 

driver of an army weapons carrier which ran over and killed a four-year 

old boy named Pepito Perez in the barrio of Pinmaludpud, Urdaneta, Pang­

asinan, on April 20, 1947. After investigation the chief of police of 

Urdaneta reported that "theoffender and his companions were coming back 

on a p1easure trip to Lingayen, Pangasinan." No evidence was presented 

te the fiscal to contradict that report and to show that at the tim.e 

Bermudez committed the offense he was in the actual performance of a 

specifie mi1itary duty. If, as the report showed, he was then coming 
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back from a pleasure trip to Lingayen, he could not be deemed to have 

been performing a specifie mi li tary dut Y wi thin the meaning of the Jfi-

litary Bases Agreement. (Opinion No. 230, series 1947, Secretaryof 

Justice.) 

In view of all the foregoing, l regret my inability to sustain the 

appeal~ above referred to. Consequently l hereby affirm the ruling of 
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the fiscal of Pnagasinan in each of the two cases. 

(:3) BRUSSKLS TREA.TY POWERS 

Under this treaty members of the foreign force are not exempted from 

local jurisdiction. If theycommit an offense against the law of the re-

ceiving State, they can be prosecuted in the courts of the receiving state. 

Ebwever, if the act is also an offense against the law of the sanding 

state, the latter may request for the transfer of the accused for trial 

before the courts of the sending State. 

Whenever, the offense committed i5 against the s6curity or property 

of the sending state, the receiving State where the offense was committed 

will proseoute only if they oonsider that special consideration require 

them ta do so. 

Lastly, the sending State is authorized to exercise jurisdietion con-

ferred upon them by their laws, within the receiving State, in relation to 
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an offense oommitted by a member of their owned armed forces. 

(4) UK-U.S. AGREEMENT ON'JXA$J), RlVAL AImAIR B.lSES 

This agreement between the United Kingdom and the United states on 

leased ~aval and Air Bases· treats jurisdiction in a wider scope and dif-

ferent categoriss. 



\ 

- 119 -

The Government of the United states ia empowered to establish both 

military and civil courts. Presumab~y~ this is due to the fact that this 

lease 1. .. -' '& , long, . term arrangement. 

The jurisdiction of the United States over its force ia either exclu-

siva or concurrent. 

It i8 exclusive in the following cases: 

(a) If a state of war exist over all offenses wherever oommittedl 

(b) If a State of war does not exist, over security offenses Wherever 

committed and United States interest offenses cornmitted inside the leased 

areas. 

It is concurrent with the civil court of the territory if a State of 

war does not exist~ for all other offenses. 

The United states civil court has jurisdiction over a British sub-

jeot, local alien or person not being a British subject or local alien, 

is not subjeot to military or naval lsw. 

Concurrent jur~sdiction are resolved in this way: 

(1) The aooused is ta be tried by such court as may be agreed upon 

between the Government of territory and the United States. 

(2) Where an offense ia subject to the jurisdiction of the civil 

court of the terri tory and the miU tary court, conviction or aoqui ttal 

in one will not bar prosecution in the other, but the second court in 

awarding punishment zhall have regard to the punisbment already meted. 

(3) If the offense within the jurisdiction of both oivil courts of 
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the territory and the United states, trial by one exclude trial by other. 

, 
; 
( 
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(5) NŒTH J.'lU.NTIC TREATY ORGAlHZATION 

In this agreement no exemption from jurisdiction ia contemplated for 

the members of a force or its civilian component. On the other hand suoh 

.jurisdiction ia reaerved by reoeiving state for aIl offenses punishable 

under its law. The sending state shall have the right to exercise exolu­

sive jurisdiction over persons subjeot to offenses punishable by the law 

of the sending State and net punishable by the law of the reoeiving State. 

The receiving State has exolusive jurisdiction for offenses punishable 

under its law and not punishable by the Iaw of the sending state. The 

right to exercise criminal and disciplinary jurisdiction is reserved ta 

the sending state ovet all persons subject to its military law, but subject 

to the concurrent jurisdiction of the receiving state. 

In cases where the right to exercise jurisdiction is concurrent these 

rulea shall apply: 

The sending State shall have the right to exercise primary jurisdic­

tion over a member of a force or of a civilian component in relation to: 

(a) offenses solely against the property or security of that State, 

or offenses solely against the person or property of another member of the 

force of civilian component of that State or of a dependent; and 

(b) offenses arising out of any act or ommission done in performanoe 

of official duty. 

In case of any other offenses the authorities of the receiving 8tate 

shall have the primary right to exercise jurisdiction. 

If the State having primary jurisdiction decides not to exercis8 it 

the authorities of the other State ahall be notified as soon as practicable., 

,. 
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The authorities of the state having primary jurisdiction shall give sym-

pathetic consideration to a request from the authorities of the other 

State for a waiver of its right in cases where the other State ccnsiders 
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auah waiver to be of particular import&noe. 

From the national legi8lations~ opinions of learned writers, case. 

and international agreements analyzed, the weight of authority 8e6mS 

to support the following rules for jurisdiction over friendly forcesz 

(1) That a foreign force merely passing or visiting another state 

for a short period are invariably granted exemption from local jurls- . 

diction. 

(2) That in case of foreign force to be stationed in another state, 

jurisdiction ia usually the subject of agreement betw6en the sending and 

receiving states. 

In the latter case, more often than not exemption from jurisdie-

tian is a prize to be barter at the bargaining table. A state in need 

of proteotion to be provided by the visiting force would easily grant 

exemption from jurisdiction. AState whose base to be leased is needed 

very much by thevisiting foroe May secure for itself a qualified or con-

ourrent jurisdiction over the visiting force. It all depends on who 

neads more the bases or the protection. If the sending State needs more 

the bases than the need of the reoeiving State for protection, then pro-

bably a very restricted exemption from jurisdiction WQ~ld be granted to 

the viaiting force. On the other hand if the receiving State haB more 

need for protection than the need for bases of the sending State, then 

exemption from jurisdiction is readily obtalned. 
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In fact it is safe te $ay that the United Kingdom which upholds 

the Vi8W of non-exemption from jurisdiction was able to wheedle for it-

self complete exemption from several countries. The United states, on 

the other band while insistent and getting exemption from local juris-

diction grudgingly granted exemption to the British force stationed in 

the United States during the last war. In fact it was the opinion of 

the Senate Committee, which discussed the bill implementing the juris-

diction of the foreign service court that the phraseology of the act 

which contain no definition of the jurisdiction of the foreign servioe 

court nor any prohibition against the exercise of jurisdiction by 

Amerioan courts was a delib$rate rejection by Congres8 of the ooncept 

that absolute immunity la to be accorded foreign forces in a friendly 

state from criminal jurisdiction. 

3. JURISDICTION OVER PUBL.IC SIilPS 

J.. OVER W,ARSHIPS 

. ON THE HIGR SEAS 

In the proolamation of the President of the United States dated May 
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23, 1917, a warship was defined as follows: 8 a vessel of war ia a public 

armed vessel under the command of an officer duly commiasioned by the Go-

vernment, whose nameappears on the list of officers of the military fleet, 

and the crew of which are ~der regular naval disoipline, which vessels is 

qualified by i ta armament and the character of i ts personnel to ta.ke ofren-

sive. action against the public or private ships of the enemy.· In other 

words two essential characteristlc of a warships are the presence of a 

crew subject to naval discipline and under the command of a commission 



- 123 -

n.a.val. officers. 

~ warship on the bigh s~as is comp1ete1y exterritorial in the sense 

that the ship is not subject to the jurisdiction of any State other than 
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her own. As Hall states2 ·warship represents the sovereignty and inde-

pendence of their Statè more fully than anything else can represent it on 

the ocean; they can only be met by their equals there, and equale cannot 

exercise jurisdiction over equals. The jurisdiction of their own State 

over them is therefore exclusive under all circumstances and any act of 

interferenoe with them on the part of a foreign State is an act of w~." 

IN TERRITORIAL WATERS 

Ras a warship the right of innocent passage through territorial waters? 
281 

The opinion of well-known publiciste differ. Hall is of the opinion ~hat 

a warship has no right of innocent passage. According to bim no general 

interest are necessarily or commonly involved in the possession by astate 

of a right to naviga~ the waters of other state with its shipe of war and 

such a privilege may pften be injurious to third States and it may some-
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times be dangerous to the proprietors of the water used. Westlake dis-

sents from Rall's opinion mainly on the ground that the territorial sove-

ref;n could weIl protect himself from abuse and that an unlimited power 

of exclusion would subjeot a belligerent warship to intolerable int8rrup-

tion. Franchille's view is that passage through the marginal balt of a 

state can only he forbidden in time of war and if the littoral state is 

belligerent. 

But the case of a passage through a territorial strait connecting 

two portions of the high seas must be disting~ished from the passage 
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through the territorial waters of astate not forming part of a strai t. 

The better opinion as regards straits i8 that the right of innocent pas-

sage through such part of the territorial waters as forma part of the high-
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way for international traffic cannot be denied to foreign men of war. 

Some examples of straits which forms part of the highway for international 

traffic are the Corfu Channel in Al bania and the San Bernardino Strai t 

of the Philippines. The former connects the Adriatic Sea to the Mediter-

ranean while the latter connects the China Sea to the Pacific Ocean. 

This opinions has now been c.onfirmed in the Corfu Channel Case by 

the International Court of Justice, wherein it was held: 

"It is the view of the Court, generallyrecognized and in 

accordance with international custom that States in time of peace 

have a right to Bend their warships through straits used for inter-

national navigation between two parts of the high seas without the 

previous authorization of a coastal state, provided that the pas-

sage is innocent. Uniess otherwise prescribed in an international 

convention, there i8 no right for a coastal state ta prohibit suoh 

passage through straits in time of peace. ft 

However, the latest rule concerning the right of innocent passage 

through the territorial sea recommended by the International Lawèommis-

eion of the United Nations, grants warships the right of innocent passage 

through the territorial sea without previous authorization or notification. 

The coastal State may however, regulate the conditions of such passage. 

In addition, said State may prohibit such passage in the inter~st of public 

arder and seourity. Submarine i6 required ta navigate in the surface if 
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it exe~cises the right of innocent passage. 

_____ .. __ J 
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~ warship exercising ttie right of innocent passage i8 bound to res-

pect the laws and regul,tious of the ooaatal State. In case it disregard­

ad suoh . rule s and regulatiojns :lot Uy be required to leave the territorial 
285 
sea. 

Now we will discuss the rule for warships in foreign ports and watsra. 

Warsbip i .n foreign ports are exempted trom local jurisdiction. This i8 
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best illustrated in the clas~ical and often-ci ted case of "The Schooner". 

In thia case a marchant ahipi was saized and converted by the Frenc~ 

authori tias into a warship. : Subsequently she e ntered Philadelphia and 

her former owners commenced proceedings in the court to recover p08ses-

sion. Chief Justice Marshall, in deciding the case summarized the rule in 

on sentence, to wit: 

RIt 8eems to the court to he a prinoipleof public law that national 

ships of war, entering the ports of a friendly power open for their recep-

tion, are to be conaidered as exempted by the oonsent of that Power from 

its jurisdiction.-

The general doctrine ls, therefore, that a warship remains under the 

exclusive jurisdiotion of her flag State during her entry and stay in fo-

reign ports and waters. No legal proceedings can be taken against her 

either for recovery of possession or for damages for collision or for a 

salvage reward, or t'or any other cause 1 and no offioial of the terri torie.l 
287 

State i8 permi tted to board the vessel against the wi.hes of her . commander • . 

The doctrine is qualified by the proviso that a ship entering the ports of 
288 . 

a. for.eign Power shall "demean herself in a friendly manner.- This implies 

the dut Y of observing all the r~ations governing her admission issued by 
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the territorial State. Failure to c omply 1fi th these regulations may ai'-

t'ord good ground for a complaint by the territorial state ta the stat. 

to which the 1farship belongs. If a serious and continous offense ia com-

mi tted, the general practioe 1a ta oall the attention of the comnanding 

officer to the faot. If an offense i8 persi8ted in, the foreign warship 
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may be required, and it' necesaary oompelled, ta depart. 

The Institute of International Law considered carefully the subject 
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of the lagal regime of warships at its Stockholm meeting of 1928 and ex-

pressed the fundamental rule on the subject as follows: ~arships cannat 

form the subject of seizure, arrest or detention by any legal means what-

soever, or any judicial procedure. They must, however, respect 'the 10-

cal laws and regulations, particularly those relating to navigation, an-

chorage, 8anitary, and polica' in the ports ta which they are admitted." 

Ships used specially for the carriage of MOnarehs or Reads of state 

or high diplomatie agents and placed under the eOl1JlTlm d of a na:v.a1 afficer 
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in the service of the State stand on thesame footing as men-bf-war. This 

exemption from jurisdietion extends to all vessaIs in the public servioe 
292 

including troopships, supply ~hips, tender boats and other flotilla. 

LEGAL POSITION OF COMMANDER .AND CREW IN FOREIGN PORTS 

The conmander of a man-of-war or a public ship in a foreign port or 

waters retains complete jurisdiotion over the ship and. her crew, thu8 
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exoluding entirely the jurisdietion of the territorial sovereign. The 

local juriadiction i8 equally excluded in the case of disturbances on 

board her, these having ta be dealt with by her conmander alone. Hel' 

. crew end all other' persons on board cannot, however, totally ignore the 
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1aws of the oountry in whioh he ia lying, e~oept in the case of acta 
294 

beginning and ending on board the ahip and having no outside efféct. 

Should disturbanees oeeur whereby the peace of the port is endangered, 

the vessel may be ordered to depart, ~~d, if neeessary, force may be 

used for her expulsion, provided that it is strictlylimited to the mea-

sures required to prevent further acts of~olenoe. Sueh aeourse ia 

extremely unlikely to be taken. 

CRIMES ON BOARD A WARSHIP 

If a crime ia eommitted on board a WRrship by a person not a member 

of the ship's crew and not belonging to her, the commanding otficer may 

with propriety hand the acouaed over the local authoritiea, but he can-
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not be campelled to do so. 

The only exoeption appears to be in the case of a crime, committed 

on board the warship by a national of the territorial state againat a 

fell~w-subject. In such a case, which must be extremely rare, it would 

be the duty of the commander to surrender the criminal to the local autho-
296 

rities. 
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In the case of Chung Chi Cheung v. The King, Lord Atkin in delivering 

the deoision of the Privy Council, stated that the immunities granted to 

publio ships and the naval forces extend to the internal disputes bet1l'een 

the crew and that ;:;J;hè local courts would not exercise jurisdiction over 

offanoes committed on board ship by one member of the crew upon another 

unless the flag-sovereign elected to waive jurisdiction. The case, dealt 

with the murder of the British captain of The Cheung Keng, an armed Chinese 

maritime customs cruiser, by the cabin boy on board the ship, who was aIso 

" .. , ..... ~. . . .... 
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a British subjeot, while ahe was lying in the territorial waters of Hong 

Kong. The action was tried by the Hong Kong Court and the criminal sen-

tenced te death. The sentence was affirmed on appeal by the Privy Coun-

cil, which recognized that the Chinese Government would clearly have ju-

risdiction over the offence and that the surrender of the offender to 

that Government by the local British authorities would have been in order. 

The immunities accorded to The Cheung King were, however, waived in this 

case by the nation to whioh she belonged, as the Chineae Government ·plain-

ly consented to the British Court exerciaing juriadiction and auch juris-

diction was therefore validly exeroised." 

POSITION OF COMMINDER AND CREW ON SHORE 

The position of officers and crew when ashore is not quite free 

from doubt. The practice generally follovred'is to apply the principle 

of exterritoriality to them when they are on land in uniform and in an 

official capacity connected with the service of their ship. But if they 

are ashore not in uniform or on ~ official business, they are subject to 

the territorial jurisdiction of the littoral State, which is entitled to 

proaecute them for any crimes against the local laws. In the case of 

minor offences, it ia usuel to hand over, on grounds of international 

oomity, the wrongdoers to the commanding officer for him ta deal with, 
298 

but there is no obligation to do so. 

In June 1862, Britain protested to Brazil against the arrest of three 

of the offioers of H.M.S. Forte whilst on shore in a Brazilian port, ~d 

the case went te arbitration. It was bald by the Xing of the Belgiana, 
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as arbitrator, that the arrest did not oonstitute an offence against Great 

Britain, as it was not shown that in the origin of the affair the Brazilian 

agents had no provocation; the officers were not in uniform, and were re-
299 

leased directly when they proved their status. 

In September 1926, when a seaman of the U.S. destroyer Bharkey died 

in England as a result of wounds received in a shooting affray with another 

seaman of the U.S. destroyer Lardner in the outskirts of Gravesand, the 

British Government oonsented, on tha application of the American Ambassador 

in London, and as a matter of international courtesy, te hand over the oul-

prit to the American authorities, although he had already been convicted 

by a coroner's jury of "wilful murder." In the statement issued by the 

Home Secretary, the opinion of the British Government ?Tas expressed that 

Win the special circumstances of this case, a United States tribunal would 

be the more convenient Court", particularly in view of the wassurance given 

by the Jmbassador"that the guilty person would be dealt with in accordance 

with the United States Navy Court-martial Regulations. "In coming to this 

decision, the Secretary of State had in mind the fact that both the accused 

and the injured seamen belonged to the United states Navy and that no 
300 

British subject was directly conoerned." 

B. OVER OTHER P~IC SHIPS 

What .is the rule with regard to other public ships which ar~ not 

warships? Such as revenue cutter, coast guards or ships belonging to any 

department or political subdivision of a foreign government. 

The reasons for exception of warships are also applicable te the other 

public ships devoted te public services, namely, you cannot sue a foreign 
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sovereign without its oonsent and thiB include suit against a public pro-

pert y of the sovereign. For if you make a property of a foreign sovereign 

amenable to local process, that is tantamount to impleading a foreign 60-

vereign. 

The following cases, cited below, would illustrate the exemption of 

other public ships from local jurisdiction. 
301 

Berizzi Bros. Co. v. Steamship Pesaro 

This decree was appealed to the Supreme Court of United states, 

which stated the question involved to be "whether a ship owned and 

possessed by a foreign government, and operated by it in the carriage 

of merchandise for hire~ is immune from arrest under process based on 

a libel in rem by a private suitor in a federal district court exer-

cising admiralty jurisdiction. w After reviewing the case of The 

Exchange, which held that foreign naval vessels are immune from 

seizure, the Court held: 

-We think the principles are applicable alike to aIl ships held 

and used by a government for a public purpose, and that when, for the 

purpose of advancing the trade of its people or providing revenue for 

its treasury, a government acquires, mans and operates shipe in the 

oarrying trade, they are public ships in the sarna sense that warships 

are. We know of no international usage whioh regards the maintenance 

and advancement of the economic welfare of a people in time of peaoe 

as any less a public purpose than the maintenance and training of a 

naval force. w 
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The Roserie, a &ritish Merchant vesle1 under requisition bU the Bri-

tish Government and was in the s erviee of that Government as admiralty 

transport. It was libeled in the District Court of the U.S. for t œ Dis-

triet of New Jersey. The Court in holding the vessel immune, stat ed: 

aThe pri vilege was based on the idea that the sovereicn' s pro-

pert y devoted to state purposes ia free and exempt from aIl judicial 

process to enforce private claims. Such idea is as cogentl:y applicable 

to an armed vessel employed by the sovereign in the public service as 

it is to one of his battleships." 
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TEE JUPITER 

The Jupiter. a Russian merchant vessel, was on January 26, 1918 pur-

portedly nationalized by the decree of the Russian Socialist Federal Soviet 

Rep~blic. Subsequently it CŒle into the possession and control of the So-

viet Government; and while in this possession and control it proceeded into 

a port of Great Bri tain where i t was made the suh ject of proceedings in rem 

by its former owners who elaimed possession. The Soviet Government intervened, 

claiming to be the sole owner, and moved to set aside the proceedings on the 

gr6und of sovereign immunity. The motion was granted in the Probate, Divorce, 

and .A.dmiralty Division of the High Court of Justice and sustained by the Court 

of Appeal, which said that the suit had the effect of requiring the Russian 

Government to appear and defend what it claimed to be its property and that 

rules of internati"nal comity did not permit such steps to be taken ~ainst 

foreign sovereigns. 

.' 
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The Parlement Belge was a Belgian Mail Pocket (ovmed by the Belgian 

State), which collided with a tug in Dover harbour and attempts were made to 

obtain her arrest by pr?ceedings in the English Court. t The Courts of Appeal 

refused to entertain jurisdiction, at the sarne tirne atating thatl 

"AB a consequence of the absolute independence of every sovereign 

authority and of the international comity which induces every sovereign' 

stat e ta respect the independence of every other sovereign state, each 

and every one declines ta exercise, by means of any of its courts, any 

of i ta territorial jurhdiction Over the person of any soverei~ ambas-

sador of any other state, or over the public properties of any state 

which is d estined to its public use or over the property of any ambas-

sador, though such Bovereign, ambassador or property, be within its 

territory, and therefore, but for the ComIDQn agreement, Bubject ta ita 

jurisdiction." 
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The Jassy 

The Jasrq belonged ta the Rumanian Government and was employed in 

carrying mails and cargo in connection with the Rumanian State Railwayi. 

The ruling in that case is as followsl 

"The law ia therefore clear ••• am mBjy' be sununed up inta twa prapo~ 

sition: 

The first is, that the Courts of this country will not implead a fo-

reign sovereign, that is, they will not by their process malte him 8.€;ainit 

his will a party to legal proceedings, whether, the proceedings involve 
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process against his persan or Beek ta recover from him specifie property or 

damages. 

The second is that they will not by their p" ocess, whether the sove-

reign is a party ta the proceediD&B or not, seize or detain property which 

is his or of which he is now in possession or control." 

307 
THE CRISTINA. 

A decree of the Spanish Govermnent or, June 28 , 1937 requisitioning all 

vessels registered at the Port of Bilbao included within its scapa the mer-

chant vessel Cristina. At the t iJne of the decree the vessel was outside of 

the territorial jurisdiction of Spain. On entering the port of Cardiff 

Wales, the Spanish Consul took possession of the vessel and put a neW cap-

tain am crew. A Spanish Company, claiming as sole owner of the vessel 

instituted an action in rem under which the vessel was arrested. The Govern-

ment of the Republic of Spain entered a conditional appearance and moved to 

set aside. the proceedings on the graund that it was at all material times in 

de facto possession of the vessel and was therefore impleaded wi thout its 

consent. The Court of First Instance and the Court of Appeal held that they 

were bound to decline jurisdiction. The House of Lords in affirming this 

ruling, through Lord Atkins, statedt 

"The foundation for the applic&tion to set aside the writ and arrest 

of the ship is to be round in two propositions of international law 

engrafted into our domestic law which seem to me to be well established 

and ta be beyond dispute. The fir st is tha t the courts of a country 

will not implead a foreign sovereign, that i8, they will not bY,their 

pl"ocess malœ him against his will a party to legal "fjroceedi:q; s whether 
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ths p" oceedings involve proc88S, a.gainst his person or seek to recaver 

trom htm specific property or damages. 

The second i5 that they ~ll not by their process, whether the sove-

reign is a party to the proceedings or not, sieze or detain property 

which i8 his or of which he is in possession or control. There has been 

soma difference in the practice of nations as ta possible limitations 

of this second principle astowhether it extends ta property only used 

for the commercial purposes of the sovereign or ta persona! private pro-

perty. In this country it is in my opinion well settledthat it applies 

to beth." 

Some authors objected to the grant ofirr.munity ta gavernment O"i'lD.ed ves-

sels engaged in commerce. They support this position with the following 
308 

reasons a 

(1) because of the soundn€SS of the theorythat "when a sovereign 

enters into business, he submits himself to the conditions thereof"; 

(2) because "if merchant vessels owned and operated by foreign 

Governments are immune from process in United States Courts, added 

force would be given to the claim of neutral Governments who are taking 

over t heir merchant mar ine ••• that they should be also immunè from 

the operation of municipal regulations in United States Ports"; 

(3) because "if the claim of immunity were granted, American citi-

zens as weIl as foreigners would be left without recourse in the Courts 

for such just claims as they might have against the "'Wessels concerned", 

This view finds support in the convention for unification of certain 

rules relating ta the immunity of state oy~ed vessels cancluded at Brussels 
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on April 10, 1926, among a number of maritime countries. Article 1 pro-

vides 2 

"6eagoing vessels owned or operated by States, cargose owned 

by them and cargoes and passengers carried on Government ves.al 

~d the States ownin, or operating such vessels, or owning such 

cargoes, are subject in respect of claims relating to the opera-

tion of such vessels or the carriage of such cargoes, to t he seme 

rules of liabili ty and to the same obligations as t hose applicable 

to private vessels, cargoes and equipments." 

Lastly, the International Law Commission in its proviBianal articles 

concerni~ regirr.e of the territorial sea provided for the applicat ion of 

the rules for vessels other than warshipsto government vessels operated 
310 

for commercial purposes. 

4.JURISDICTION OVER STATE AIRCRAFT 

1. PRELIMINARY STATEMENTS 

One of the problem presented by any treaties on state aircrait i8 

the definition of astate airorait. Opinions of different delegatians to 

international aviation conferences and eminent publicists invariably dif-

fers. For as early as 1902 various proposaIs were made aB t 0 what should 
311 

be the defini tion of astate aircraft. 
312 

Frauchille in 1902, suggested that aerostats engaged in the B ervice 

of the State are military or civil. AU balloons under the command of an 

a.rmy or naval officers commissioned by the military authorities and car-

ryi~ military crews are considered military balloons. AlI balloons under 

the command of a civil official of the State or its representative are 
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considered as ciVil balloons. This drart of Frauchille proposed before 

the first flight of the Wright Brothers, r efers only to aerostats in 

the service of the State. It does not envisions civil aircraft as we 

understand it today. 
313 

The Imperial German Goverriment at the Paris Conference on Aerial Na-

vigation of 1910, expressed the view that military aerostats shonld be 

p1aced under military orders of a commander duly commissioned by the 

State, wearing his uniform and provided they have on board a certificate 

establishing their military character. 

The International Convention in regard to Aerial Navigation drafted 
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by the Conference held at Paris in 1910, divides aircraft intol 

Public aircraft are the aircraft employed in the service of 

the contractinb States and placed under the order of a du1y cO,m-

missioned official of that Statej and 

Military aircraft are the public aircraft in the military ser-

vice \'Than they are undcr the orders of a commander in uniform and 

have on board a certificate proving their military char acter • 

This definition of mi1itary aircraft adopoted the German proposal 

whil~ the definit~on of public aircraft bears resemb1ance to Frauchille's 

definition of civil aircraft mentioned earlier. 

The British in March 1919, proposed this definition of State air-
315 

craftl 

"State aircraft are the aircraft employeè in the service of 

a contracting State and p1aced under the orders of a duly cammis-

sioned official of that State." 
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(1) military aircraft are State aircraft in mi1itary service 

(including naval service) When they are under the order of a com-

mander in uniform and carry a certificate proving their mi li tary 

character ~ 

(2) State civil ai. rcraft are state aircraft employed exclusive-

ly in the service of the State, for instance, that of the department 

of police, public safety, public health, custo.m, forestry or postal 

service; and 

(3) State commercial aircraft are stete aircr..aft employed in 

the commercial service of the State, including State undertakings 

fOifcarriage of passengers and goods. 

The British definition of military aircraft is substantially similar 

to the German proposaI. 

The American draft convention submitted to the Aeroneutical COIllJ.nis-
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sion of the Peace Conference, provides: 

The following will be, considered as state owned aircraft: 

(a) military aircraft 

(b) aircraft llsed for State service other than military slloh 

as custom, postal, and police services. 

(c) all other aircraft which are property of the State. 

AlI other aircraft are considered as pr ivate aircraft. 
317 

But as finally embodied in the Paris Convention of 1919, Statâ ai. r-

craft is confined to mi1itary aircraft and aircraft exclusive1y emp10yed 

in State service, such as posts, customs and police. Every other a1rcraft 

ahall be deemed to be a private airerait. Every aircraft commanded by a 
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person in military service detailed for the purpose shall be deemed to 

be military airera/te 

All aircraft other than mi lit ary , customs aliLpolice are treated as 

private aircraft. 

Wbile the different delegations and publicists could not agreeon 

the classification of State aircraft, nevertheless they seem to have 

reached an agreement in the definition of a military aircraft. 

Dr. Warner, President of the Council of the International Civil 
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Aviation Organization, suggested this definition of State aircraftz 

"Aireraft O'Wlled or leased by, or operated by personnel perma-

nently or temporarily in the direct employed of the State and en-

gaged in the performance of services for the State under orders of 

competent authority." 

1ast1y we have the definition of aState aircraft in the Chicago 
319 

Convention of 1944 which provides1 

"that state aircraft are aircraft used in military, customs 

and police services." 

Another point to be resolved before proceeding to our main topic, i8 

whether Vie should provide one rule for military aircraft am another for 

other state aircraft. A separate rule for miU tary aircraft will in a 

way simplify our problem, inasmuch, as there are practices of states that 

deals with armed forces which are not applicable to non-military ori:a.ni- . i 

zation of the State. On the other hand, deviating fram the above defini-

tion of the Chicago Convention of 1944 m~ result to unnecessary confusion. 
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Obviously, it would be better ta hold fast to thedefinition embo-

died in the Chicago Convention of 1944, as this would be in harmony with 

the rules for civil aircraft which was grounded on the afore-mentioned 

convention. Besides, the tendency of modern warfare i8 to embrance more 

people and prope.rtie8 of the stat'e within the orbit of war operations. 

So it is safe to assume, that 'What would formerly be regarded as non-

military aircraft of the State may now be regarded as military aircraft. 

While the various delegations and publicists d~sagreed on the defi-

nition and classification of State aircraft, nevertheless they agreed that 

military aircraft of a contracting State can only fly acr08S or land in 

another State if there is previous authorization. It i8 also agreed that 

such flight is subject toregulation by the State flown over. Such pre-

vious authorization to fly over or land in the territory of another State 

may be dispensed with only in case of distress. 

Thisrule proposed hereunder are applicable to state aircraft only 

in time of peace. No attempt is here made to discuss the rules for war-

time. 

How is the nationality of State aiI:craf't determined? State aircraf't ' 

is not cOvered by the registration provision of themuch-cited Chic~o 

Convention of 1944. However, the .American Branch of Internation.al ~ 
ê". • 320 

A.saociation in i ta progress report at the Copenhagen ContereI!êe of 19.50, 

observed: . .., .. 
"that State aircraft have the nationaJ.J.ty of the State who8e 

flag or nationality mark they carry." 
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AHALYSIS OF ~TATIOnAL LEGISLATIONS AND PROPOS.AI.S RECŒ1ŒI®ED BY IlTT5RNA-

TIONAL LNN SOCIETIES AJID LEARNED "l'Œ.lTERS 

NATIONAL LEGISLATION 

The Air Code of Erazi1, 8 June 1938, provides that mi1itary aireraft, 

wherever they may be are deemed to be territory of the State w!1.ose nation-

ality they possesse This 1aw supports the view that a mi1itary aireraft 

is an extentiol1 of the territory of the flag-State. In effeet thi s 1aw 

grants a qua1ified extratcrritoriality. For even if an aircraft is deem-

ed te '!Je a foreign terri tory, an aet done on board sueh aircr'.lft is deem-

cd ta have been comr,~itted in Brazil if it produces in Brazilian territory 

effects liable te Live rise to penal proceedinbs or eauses any damage in 
321 

that terr:i.tory. In other Viords, foreign military ajrcraft in Brazil are 

biven the privileges of extraterriterialit~r in so far as no set eommitted 

on board produces effect in Brazilian territory. 

On the other hand, ~f an act done on a Brazilian rr.ilitnry aireraft 

procluces effeet in foreign territory the laws of' both eountries would 
322 

be applicable. In other wards there will he concurrent jurisdiction by 

Brazil and the foreign State concerned. 

In this code Brazil adheres to the principles of extraterritoriality 

qualifiedly. V.nat it claims for its n:ilitary aircraft it aiso ohoose to 

brant foreign military aircraft, as may be gle~~ed from the provisions 

that mi li tary aircraft vIherever they may bc are deemod to be terri tory 
323 

of the State "Those nationality the~- rOGsess. The statement here is 6e-

neral and not limi ted to Braziliau mi li tory aircraft. 
321 

The Syrian penal code of 22 Jlme 1949, in its article 17 (c), consi-

ders Syrians airoruft as a Syrian territory to .11 ion i ts penal code is ap-
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plicable. No distinction ls made between civil EIld military aircrai't, 

so it ia saf'e to assume that Syria claims jurisdiction over crimes connnit-

ted on board its military aircraft. If other State also claims jurisdic-

tion on the ground that the crime was connnitted while the Syrian aircraf't 
325 

1s flying in its territory then jurisdiction will be concurrent. 

Italian aircraf't in a place or in airspace not subject to the sove-

rei,nty of any State shall be considered as an Italian territory. So 

Italy like most States claims juriidiction over its aircraf't in the high 

seas or territory not subject to the sovereignty of any State, lVhether 
326 

the aircraft is civil or military. 
327 

The Penal Code of 17 August 1950 considered Greek airerait ai part 

of the territory of the state wherever they maybe, except when they are 

sUbject to the law of a foreign country in accordance with internatianàl 

la:w. Greece like Italy claims jurisdiction over both itscivil md mili-

tary aircraf't wherever they maybe, except when in accordance wi th inter-

national law it is subject to the law of a fareign country. In our diSCUi-

sion of legal status of the air space we came to the conclusion that the 

airspace issubject to the jurisdiction of the underlying State, and that 

it includes airspace over the territorial waters. We also stated that 

even in the absence of the declaration in the Q,ica,o · Convention proclaim-

ing sovereignty of aState over its airspace,a State has in fact exeroise:l 

and i8 entitled to sovereignty over its airspace. The net affect of this 

conclusion on the above quoted II" ovision of Greek penal code i s t 0 li.mi t 

jurisdiction of Greece over its aircraft on or abave the hiih seas or 

territory not ·subject to the ·sovereignty of any State. In short, i t ii 

similar to the precedillg : Italien claim. 
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PR~OS.&.IS RECCJ.IMENDED BY INTERN.!TICIUL UJr SOCIETIES AND IEARN'ED lIRITERS 

Frauchil1e in his 1911 draft convention proposed that public aero-

stats in a forei~ country have a right t 0 privileges of extraterritor-
328 

iality. 

The Imperial German Government proposed a qua1ified form of extra-

territoriality to military aircraft. They admit that the aerostat of 

one state, possesses in principle the privilege of extraterritoriality. 

However, the host State may apply upon the aerostat of the visiting State 

measures that may be required by its security, ssnitary reasons or to 

protect its persons and property from imminent danger. 

The German also proposed that the crew of a military aerostat is 

considered extraterritorial so long as it consist of military agents 

wearing the uniform and acting within the scope of their duties. But 

the crew is allowed to al ight only if previously authorized by the ground 
329 

State, except in case of necessity. 

The International Convention in regard to aircraft held in Peris in 
330 

1910, provides for extraterritoria1ity of the JJl.ilita- y aircraft when the 

sojourn of the aircraft is legitimate. The crew are also granted the 

priTileges of extraterritoriality so long as they wear unifor~ and do 

not cease to form a distinct unit or carrying out their duties. Like the 

German proposals this convention also empowered the ground State to apply 

measures necessary for the safety of the State, for sanitary regulation 

and for protection of lifeand property from imminent danger. 

On the other hand the Sub-Committee of the Corrnnittee of Imperial De­

, fense (BritiSh) proposed that when the stay of mi1itary aircraft i8 legi-
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timate iuch aircraft will enjQy the srume privi1eges aa are accorded by 
331 

international usage and courtesy to warship. The same privileges will 

also be awarded to members of the crew wearing uniform iO long as the!{ 

do not cease to be a unit or are canrying out their duties. Thia ru1e 

ass~ilates military airerait to warship by granting the sane privi-

leges to mi1itary aircraft and its cre ... to that granted to warshipa 

and its crews. 
332 

The British view also grants to military aircraft and its crews 

the privileges granted to warships and it. crews, whenever such. 

airerait is duly autborized to fly or land in the territory visited • 

. The crews are entitled to extraterritorial privileges if they wear 

uniform and they form a distinct unit or carrying out their duties. 

The British pr~posals also grant to state civil aircraft (employed 

exclusively ~ the State far health, police and postal services) 

extraterritorial privileges.. But such privileges are withheld from 

State commercial aircraft. The obvious reason is to deny State com-

mercial aircraft advantages that it will have over private comme.reial 

aircraft. This question also arose in oase of state vessel use for 

commercial purposes and they came out with a solution denying state 

owned vessel operated for commercial purposes the privileges of exemp-

tion from local jurisdiction. 
333 

.li final1y embodied in the Paris Convention of 1919 extraterrito-

rial privi1eges customarily granted to warship is also granted to mi-

1itary aircraft provided the flight or 1anding is authorized by t he 

State visited. Extraterritorial privileges are, bowever, denied ta 

police and customs aircraft. It further provides that every airerait 

commanded by a person in military service detailed . for the purpose ie 
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deemed to be a military aircraft. 

(3) CRD.ITNAL JURISDICTION 

A. OVER C'PJMES CCWlITTED ON BOARD AN AIRCRAFT ON OR ABOVE THE 

HIGH BEAS OR TERRITffi Y ~WT SUBJECT TO THE SOVEREIGlITY OF ANY 

STATE 

The position of State aircraft on or above the high seas or ter-

ritory not subject to the sovereignty of tmy State is that of complete 

exterritoria.lity in the sense in which the fiction of exterritoriality 

must be understood, namely, that the State aircraft is not subject to 

the jurisdiction of a.ny State other than her own. In other words, 

crimes committed on board a ~tate aircraft on or above the high seas 

or territory not subject to the sovereignty of aly State, is subject 

to exclusive jurisdiction of the flag State. In this situation no 

concurrent jurisdiction can be envisioned similar to the pase cited 

in civil aircraft, wherein a crime committed on board an aircraft pro-

duced effect on another aircraft bearing another flag due to collision. 

If the occurrence just cited happens on aState aircraft, the person 

committing the crime would be under the exclusive jurisdiction of his 

flag State, since such member of the vrew aIso enjoy the privileg~ of 

the eX'territoriality. N'either sovereign would choose to exercille ju-

risdiction over the aircraft of another. 

Thus, aState aircraft on or above the high seas or territory not 

subject to the sovereignty of any State, i8 for purposes of jurisdic-

tion considered an extention of the territory of the flag State. 
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Thi~ position is suppc>rted by the legal stat.us of the high seas 

.nd stateless terl'itory, sinee both are not subjeet to the jurisdic-

tion of omy state every state is' entitled to extend it s protection and 

juris:lietion over its aireraft on or above the high seas or statel.ess 

terdtory. 

lt ls an aecepted principle of internatio!1a1 law that a 3;ate 

could claim jurisdiction over persons and thlngs outside of its terri-

torial bounda.ry. This elaim is usually based on nationaliby. Aireraft pos­

S€sS8.S the nationality of the S'tate in whfeh it is regi~tered. There-

fore, aState eould legally claim. jurisdiction over crimes conmltted 

on board its ailocraft on or above the high seas or territory not sub-

je et to the sovereignty of any State. 

This position is a.lso supporled by national l.egislations and by 

proposaIs made ab intemational Congresses wherein its was rec~nded 

that aircraft above the high seas or a territory not under the sove­

reignty of any Sl;.ate i8 8ubmitt.ed to the le~slaticn and jurisdietlon 
335 

of the co~mtry of which it has the nationality. 

It i5 furlher supported by analogy to warships. Warahipa on the 

high seas are regard.ed as complete~ exterritoriaJ., lihat ia, it i/3 
. 336 

subject only to the jurisdiction of the flag State. As Hall Stat.es 

ttw"arships represents the a ove re ignt y ald independence of their s.at.e 

more fully than anything else can represent it on the ocean; they can 

only be met by their equa.ls there, .od equci.ls cannot exe~ilSe jll1"is-

diction over equals. ·. The juriOOietion of their mm S\iate over them 

ia therefore exclusive under all circumstances and act of int.erfe­

rence with them on the pm of a foreign State is an act of wu." 

It. must aIso be reembel'ed, that State aircraft be they military or 
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not would in most casss carry only me.mbers ef its créw. It would 

indMd be rar8, that it l'fould carry non-membsr of the ·crew. Sc it 

iB rather safe to assume that crime committsd on board a stata air­

cra1't would bs eonmitted by ona member of tha craw against anothe!'. 

Wa hava sesn bsforahand, that evsn in a merchant vessel in port 'when 

an offense is comnittsd by one membsl' of crsw against another which 

does not distrub the tranquility of the port it is customary to let 

ths flag St.ats assUl'll8 jurisdiction. Sc with more reason should ' ju­

risdietion be given to the flag St.ats whan a erime is eommitted on 

board sueh aircraft on the high seas or territory not subject to the 

juriOOiction of any ' st.ats. 

In rare cases in which the crime committed cauBed the Stateair­

craft of one state to eollide with a st.ate aireraft belonging to an0-

ther state, it is best to leave jurisdietion to respective flag States. 

Equals cannot exel~ise jurisdiction over equals. s:> a sovereign cannot 

exercise jurisdiction over property of another sovereign. 

In conclusion we might say that the juriOOiction of the flag state 

over crilM s eommitted on board st.ate ail'craft on or above the high seas 

Clr territory not subject to the sovereignty of any state is complete 

and exclusive. 

B. OVER ClIDŒS C<l&ITI'ID ON BOAID A Sl'ATE AIRCRAFr IN FLIœT 

OVER THE TERRITORY OF A FOREICN srATE ' 

The various proposais l'fe have studied agree that aState aircraft 

Cin only enter, pass through, and land in the territory of another 

state by previous authorization. That their entry, flight and landing 

in là. foreign st.ate is su,bject to the regulations and conditions impoaed 
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by the St.at8 visited; But once admitted, /il. military aireraft, is en-

titled to the privileges of extl'aterritoriality or as .worded in other 

proposaIs "to the privileges which are cu~om.arily accorded to foreign 
337 

warships. 

other proposaIs pennit landing without pl'evious authorization in 

case of necessity. If a milltary aireraft landed in distress, such air-

craft shal1 enjoy the privilege of extraterritoriality. 

The various proposals also grant the membel'S of the crew the pri-

vileges of extraterritoriality provided they do not cease to form dis-

tinct unit or are carrying out their duLie s. A military aircraft which 

is foreed to land or which is requested or SLUllm.On to land is not en-
338 

titled to the privileges of extraterritoriéUity. 
339 

The British propos<a.ls woald grant extraterritoriality to military 

and St.ate civil ail'craft. The latter consist of aircr,Ù't used in po-

lice eustom, and postal sel'1'ices. It is not applicable to 3iate com-

mereial aireraft use for carriage of eargo or passengers. 
340 

The Paris Convention of 1919 on the oth~r hand, deny to police· 

and eustom aireraft privilege of extraterrito11 iality. 

So from the above discussion it can be easily seen that while 

there ia a definite rale as to military aireraft the re is however, 

di sagreement as t 0 st,ate non-mi il tary airc ra ft • 
341 

In fact according to Hyde "the tendency of the conventitlnal. hw 

in relation to the matter appears to concede narrow exemptions tram 

juri s:iiction to foreign State airerait as sach, and by implication to 

confine imnunitie s to military aireraft when authorized to fly over 
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and land upon the territory ot the st.ate concemed." So in the final 

an~sis our dilenma ia to decide whether to embrace within the con­

fines of military aircraft other' st.ate aircraft such as those use for 

custom.s and police purpose s. Shall we adopt for the latter the rules 

tor military aircraft? Or shall we formulate a new rule for ai.rcraft 

used for custom and police purposes? 

From the practical point of view it can be easily seen that the 

previolls authorizations of the st.ate to be cross over or landed on 

would be required. Without such authorization such flight or landing 

on a foreign territory cannot be countenanced. Since the flight of 

such State ail'cl'aft woald be very few and would consequently be subject 

to the regulations of the State visited, l think it would be better 

to assLœilate other State aircraft to State military aircraft, and thus, 

the rule s for State military aircraft should be made applicable to them 

in toto. This would har.monize with the Chicago Convention of 1944, and 

thus prevent unnecessary confusionby simplifyingthe solution to the 

pl'oblem. 

Besides, the l"easons for granting extraterritol'iality to state 

military aircraft also exist in case of other state aircratt. The 

real50ns for granting extraterritoria.lity to :)tate military airerait 

is that it is a property of the sovereign use for governmental purpoaes 

and that to eJœrcise j\.l.risdiction over it is like exercising juriOOic­

tion over aaother sovel~ign. Such state of affaira cannot be count­

enanced in the present state of international law. Equals céIllllot exer­

cise jurisdiction over equals. In addition, for damage ib may cauMd 

the state act as guarantor and hold itself responaible for 6\lch act.a. 
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In addition as "'8 have shown befo.re 'those on board a State air-

craft would be members of it s crews. State aircraft., unlike cOlllIIlercial 

airlines are not for hire; and when they leave their State it would in 

most cases be charged with a mission for auch 5tats. It might be sent 

to another state on a good will mission or just to impress a neighboring 

State wlth it s strength. But whatever the mission may be it is of im-

portomce to the aovereign that it is always under its control. s> the best 

rule is to exempt it from local jurisdiction. AState visited could 

readily accede to it inaanuch as crimes committed on boa-l'"d. such air-

craft in flight would in all pl'obability be one comnitted by cre", member 

against another. Beaides if act done on boa.rdan aircraft causes da-

mage to the land below, the flagSt.ate is bound to make «mend for such 

dUlage. 
342 

The Paris Convention of 1919 is strong for the view that in no case 

ahall State aircraft used exclusively for police, custom and po~t ~r-

vices be entitled to the privileges of extraterritoriality. 

The British on the other hahd supported the view that ali State 

aireraft, excluding those employed for cOIl!IDercial service are entitled 

to privileges of extraterritoriality or those granted by internaticnal 

usage to ships of war. 

The British expose is in line with the rules applicable to public 

vessels used for commercial pursuits. As shown in our study of juris-

diction over othsr public vessels, those public vessels operated tOI' 

commercial purposes are subject to the sane rules of li abi lit y and to 
343 

the Si.lJ]!!!l obligations as those applicable to private vessela. This ls 
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dus to the soundness , of the theory tha\i when a fl)v~reign enters into 

business, he submits ' himself ta the conditions thereof. To grant im-

munit y to public vessels engage in commercial operation while at the 

sarDe time such privileges i8 denied to private vessel is tantamount tD 

giving the fonner undue advantages. As observed by Lord Phillimore in 
344-

the Charkish: 

No principle of international law and no decided case and 

no dictum of Jurist of which l am aware has gone sa far as to 

authorize a sovereign pr~ 1:.0 assume the character of a trader 

when it i8 forhis benefit; and when he incurs an obligation to 

a private subject, to throw off, if l may so speak, his diaguise 

and appears as a sovel'eign, claiming for hi~ om benefit and to 

the injury of a private persan for the first t~e, aIl the at-

tribute s of his character. 

In the same view, therefore, state aircraft operated fo r commer­

'cial purposes should be subject to the ru.les applicable ta civil ail'-

cratt. Under this reasoning the milit.ary Air Transport Service of th. 

U. S. Anny which are engaged in transpol-ting milltary personnels and 

cargoes would have the same status and privileges a.s a military ail'-

craft. But under the definition of State aircraft in the Chicago 
345 

Convention of 1944, which we adopted for this paper, il:. is not. po&-

Bible ta have such aireraft devoted ta e ammercial pursuita. Neftrthe-

Iess, we delve on it to show that only $Gate aircraft devoted to mili-

------', tary, eustoms and police services as defined in said convention are 

entitled to immtmity from local jurisdiction. If they are ever used 

, 
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fer transporting eargoe s ~r pasaengers llke commercial airline s, they 
. . 

should. be denied the inIDllUlity which attached to their status. 

While this should be the rules for short stay, a sojourn for a. 

longer period should be the subject of agreement betwe.n the receiving 

and sending states. This seems to be the modern tendoncy as witnessed 

by nWl18rous international agreements enhred into by thl United States 

with respect to eountries in which thay have establlsmd military, 

naval and air base s. 

Ne.dlessto say, a State airerait ontering on or ab ove the terri-

tory of mother State should eamply with laws md regula.tiDns of the 

state visit.d r.garding air navigation. 

In res~. the l~.S for State aireraft should be thist 

Whon astate aircraft 1s authorizod to enter, fly over and 

land into the territ ory of another, it should b. grant.d the pri-

vileges ,of .xtraterritoriality. 

AlI crimo 8 committed on board the aireraft should be subject to , 

the exclusive jurisdietion of the Stat. ,vhose flag the aireraft. flles. 

c. CRIMES ro.w:rrTID ON BOARD A SI'ATE AIRCRAFT ON THE GIDUND OF A 

FORf!:IGN sr ATE 

An aircraft in the ground of a foreign State i8 comparable to .. 

warship in the territorial sea or port of a fcreign State. The only 

difforence is that a warship under the mle suggest.d by the Intema-

bional Law Commission would have a right of innocent passage into the 

territorial sea, no such rlght. is grmted to S:.ah élircraft over the 

1 ; 
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territ.ory of il'lother. The presenes of the aireraft in sueh S;ate, cm 

only be gainect by previous authorization. 

The eo~cter of a warahip in a :fo reign porl. 9r waters rsta.ins 

complete jurisdietion over the ship md crew. The commandsr of a mi-

litary aircraft on the ground of a foreign State should also l'etain 

canplete jurisdietion ovsr the aireraft and tha craw. In the SliID.e 

breadth a erim8 committ.d on board a warship is subjeet to the ju-

risdietion of it s commander; so also a crime committed on board a 

military aireraft should be subject to the jurisdiction of it s comman-

dsr. The only exception mentioned by Higgins ~d Colombos is a eriIU 

committed on board the warship by a national of the territ orial State 
347 

against a fellow-subject. In such a case, it would be the dut Y of the 

commander to surrender the offender to the local authorit.iJJ s. A si-

milar dut y should dsvolve on a commander of rn..ilitary aircraft in cas. 

of similar crimes occurring on board his aircraft. As we hava alluded 

to in our preliminary stat.ID!nts on State aircra.ft, similar mes should. 

also b. provided for state -.ircraft whieh are non-milltary. 

The nembers of the crew of an aireraft on the ground of a foreigo 

State should b. given the sam. privi.leges as 1!)!!!Dbers of th. crew ot 
348 

warships ashora. According to Higgins and Colombos' '"The position of 

officera and crew wh.n ashore is not quite fre. from doubt. Th. 

praeUee genal'ally followed ls to apply ths prineipl.e of extrahrrito­

riality to th.m when they are on land in unifonn and in an official 

capacity eonnected with the seI"rice of the!r ship. If 

On the other hand the various proposals made with regard to the 

members of the erew of an aireraft on the ground of a foreign State 
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also grant s the priviligas of .xt.raterritoriality, provideà, they do 

not c.aso as distinct unit and are carrying out their du.ties. 

A ru.1e, th • .refore, grantmg extraterritorial priviliges to the 

membsrs of the Cr8W of an aircraft pasBÏ....ng or staying for a short pe-

riod in a foreign state would be in consonant with the practices of 

s..tas with regard tc the members of the crew of warship ashore. A 

state cou.ld readily agree to granting members of the crew of airerait 

tha sam. privilig.s as that grant.d to crews of warship sinee · the mem-

bers of the erew of aircl~aft wou.ld be fewer and thei l' stay would be 

of mortel' du.ration. 

So the ru.le for erews of stats aircraft on th. ground ot a foreign 

State should he this: 

They are entitJAd to the privileges of extraterritoriality pro­

vided, they are on land in unifolm and in an official eapacity connected 

with the servics of their aircrafq or 

They are entitled to the privilig.s cu.stomarily granted to the 

cr.ws of warships ashore. 

(4) CIVIL JURI3)IcrION 

A. Acr S AND OCCURRENCES ON BOARD AN AIRCRAFI' ON OR ABOVE THE HIGH 

ŒAS OR TERRIT ORY Nor 3JBJEaI' TO THE 3:NEREIGNTY OF ANY sr ATE 

The position pf astate aircraft on or Gl.bove the high saas or t.er-

rit ory not su.bject t 0 the sovereignty of any Stat. as we have afore-stated 

is one Gf complete exterritorialit.v. Sc acts and occurrences on board 

sueh aircrait wou.ld he su.bject to the jurisdiction of the flag st.te. 

Be sidos, act s and occurrence s on board 3:,at. aireraft wou.ld only affect . 

, : 
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the relationahip of members o'f the crew; which as we have exp1ained 

before should better be governed by the flag State. lt l'fould be in-

deed extremely rare cases in which it would carry non~ember of the c1'8w; 

rarer still is its chance to carry non-national; nevertheless, persons 

who were accomodated as passenger of SGate airerait should be considered 

as having consen Led to be subject to the laws of the flag State during 

the voyage. 

50 in the rare cases that torts were committed, marri age was sole-

mized, birth and death occur1'8d asd a will was e:xecuted on boru'd an 

aircraft in flight on the high saas or territory not subject to the 

sovel~ignty of any State, the afors~entioned acts and occurrences are 

subject to the exclusive civil juris:iiction of the flag State. 

Again in rare cases where a tortious act caused the aircraft to 

collide with another airerait, jw'isdiction should also be given the 

respective flag States. No othel' mIe cou1d be countenanced, ina3Jluch 

as State aircraft on or above the h1gh seas as we have adverted to earller 

is completely exterritol"ial, and the re fore , is subject to the exclusive 

juris:iiction of its flag SGate. The system of concurrent jurisdiction 

envisioned in the Lotus case for merchant vesse1s is not applicable to 

war vessels, and consequently would also not apply by analogy to State 

aireraft. 

B. OVER Acr SAND p.CCURRENCES ON BOAfa:> AN AIRCRAFl' IN FLIGHT IN -.' ~ 

. . '"~ 

A FOREIGN TERRITORY. 

The rule hers again, like in cr.iJninal juris:iiction, ls to grant juris-

diction to the flag $tate. Our study has shown that based on State legislations 
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and int.ernational agreelDlnta a &iiate would more readily accede to giving 

up civil jurisdiction than criminal jurisdiction. 50 it' the rula for 

criminal jurisdiction, is that, aState aircraft is exterrit orial when 

in fligPt over foreign territ ory, such l'ule would b. more easily ac-

ceded to by States when applied to civil jurisdiction. As we have al-

luded earliel', since persons on board astate aircrat't are I9mbera of 

the crew it i s not of any concsmed t 0 the subjacent state. It would 

only be the concerned of the gl~und State when snch acta and occurrences 

on board. such aireraft, producea affects on the ground, in which event 

the sovereign to whom the aireraft belong is bound to make good the 

damage • 

Sb the rule for State aircraft in flight above the tsrritory of a 

foreign State, which could only be doue with the previous authorization 

of the state flown ovel'; whether the flight is for the purpoaes of CltOS-

sing the territory or for landing, is this: that such aireraft enjoy 

the pl'iviliges of exterritoriality. Tha same rule should be applicable 

to ~at. aircraft force to fly in th. territ ory of anothe l' in distreas. 

Ali aet s and oecurren ce s on board such ail'craft in flight would then 

be subject exclusively to the jurisdiction of the flag S:.ate. Th. reasons 

for th.se arfJ the followingt: 

That aState military ail~craft wherever it may be should &lways b. 

und.r the control of its sovereign whose safetymight greatly depend 
350 

on r.taining the exclusive control of this force; 

That other State aircraft are prope~y of the sovereign and to sub-

ject them t 0 the jurisdiction of local court would implead the sovereign; 

-- .. ~ 
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That in both cases, the sov.r.ign who owns tll3 aircraft isli>ol;llld 

to make good any damage than might be caused by hia aireraft. 

Tortscommitted on board such St.at. a;l'craft in flight, marri age 

so1emnizœd, birth and death occurn-ing and wills executed woald only 

involved the members of the crews. Sc in the final analysi. s it would 

not be of any concerned to any State flown over. In casa such a.cta 

and occurrences produce eff.cts outside, thenthe sovereign whose .flag 

the ail'Craft f1ies is bound to make repal'ation for the d<nnages. This 

i8 u8ually sett1ed through diplomatie channel. 
351 

The German draft proposaI provides that military a.rostate possess 

in principl. pri vi1ege s of exterri toria1ity when aboya the territ ory of 

another St.ate. But the State flown over has a right t 0 apply mea8Ul'es 

required in the interest of ites security and sanitary interest. 
3~2 

The draft convention dl'afted by Intemational Convention in regard 

to Aerial Navigation held at Paris in 1910 grants the privilege of ex-

traterritoriality 30 long as flight is 1egit.iJr.ate. The Committee of 
353 

Imperial Defense on the other hand, conc.des to military airerait th. 

privil,ege s accorded by international usage in ct courte sy t 0 fo reign war-
354 

ships. The 1atest convention on the subject, proV'ides for enjoymlnt. 

in principle in the absence of special sti:)ulation the privileges which 

are customarily accorded to 1'0 reign warships. 

Lastly, in so far as civil jurisdiction on board S:.ate aircraft 

in fl~ht over a foreign terl'itory is concerned, it is grant.d to th. 

flag S:.ate exclusively. This rule is back-up by the different draft 

propo saIs submit hd by the various state s at the Paris Convention of 



- 157 .... 

355 
1919. And the Paris Convention of 1919 as finally drafted concedes to 

military aircraft the privi1eges customari1y granted to warships. As 

to other State aireraft, such as thore used for eustom and police ser-

vice s, the same rl11e should be fOl'mu.lated. Whi1e it wou1d not be 

back by exact1y silnilal' reasons, nevertheless as the visit of such air-

craft wou.ld be extremely rare and subject to previous authorization 

of the State Tlisited astate could easily concede pl'ivilege s sim.ilar 

to military ail'c ra ft • 

C. OVER AcrS MlD OCUJRRENCES aI BOARD A SI'ATE AIRCRAFl' ON THE GROUND 

OF A FOR.iEIGN sr ATE 

Our task hel"8 again would be simplified if we would discuss first 

St:.ate military aireraft as distinguish from State aireraft tl.sed in 

custom and police services. FOI' it cannot be denied, that a study was 

already made about milital'.}' aircraft which was formalized in the paris 
359 

Convention of 1919. 

There is an agreeuent among States that military aircraft can on1y 

enter, f1y ovar and land in the territory of another State on pl"evious 

authorization of the state visited. There is also an agreerœnt that 

while such an aircraft is within such territory it is bound to obey 

the laws and l'egulations concerning navigation of the State visited. 

And there is a further agreement among the val'ious de1egations that 
337 

attended the Paris Convention of 1919, that a military aircraft 1egi-

timately on the gl'OlIDd of a foreign State enjoy in the absence of sti-

pulation the privileges customarily accorded to fOl'9ign warships. In 

our study of legal regime of warships, we have seen that a warship in 
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the territorial waters or port of another S:>a.t.e is completely exter-

ritorial. Sc much so that acts and occurrences on board sueh warship 

are subject to the jurisdiction of Hs commander. In the final. analy-

sis under the Paris Convention of 1919, a military aircraft legitimate-

ly on the ground of a foreign St.ate enjoy the privileges of exterri-

toriality. This of eoru'se ineluded ext'mption from local jurisdiet.ion. 

Therefore, tort s cammitted, marriage solemnize, birth and death 

occurring, contract and will executed on board BUch aireraft so si-

tuated would be exclusively 3.lbject to the juris:lic~ion of the flag 

stat.e. Sinee such aet s 2I1d occurrence s would in almo st a.ll case s 

àffects only the relationShips of members of its erew, the ground 

State could &fford to be complacent about it. 

The above-quoted rule for marriage in S:.ate military aircraft, on 
358 

the ground of a foreign State finds sLlpport by analogy in Dicey. Dicey 

says that a marnage performed on board a foreign warship in port is 
359 

villd if valid by the laws of the fl~, or in other words the ship is 

the locus celebrationis. The United S:.ates took the same view wit.h 

regard to 
360 

waters. 

With 

According 

a marriage 

regard to 

to Fl-encp 

solemnized in Amel'ican warships in Brazilian 

birth our rule finds support in the French Law. 

law a pe!'son is deemed bom in France if the birth 

occurs on a French warship or a postal va ssel in a foreign port or 
361 

other terl'itol'ial waters. 

Now the question ist Would such l'ule be also applicable to other 
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Siate aircraf't, Buch as thoS8 used for custom and police services? 

A.s advert.ed earllar ' in our preliminary staterœnt to S;.ate air-

craf't, it would be better to have the sante rule as this will serve 

the cause of harmony. Besides, in the same breadth thatcther public 

vessels (as distinquished from warshlps) are exempt from jurisdietion 

of littoral St;ates visited so also other St.ates aircrart (as distin~ 

guished from milltary aireraf't). The reason fol' exempting other pub-

lie vessels is that it is a vessel of the sovereign, devoted te publie 

or governmental services. State aircraft used ror police and custom. 

services are aLso devoted to pulhlic or @ovenuœntal services,so if; 

should al80 be eJœmpted fram jurisdietion ~f' the St. ate vi si ted. The 
362 

latest tendency as exemplified by the International Law Commission is 

to grant immunity from jurisdiction to govemment owned vessels not 

devoted to conunercial purpoae s. So State aircraft not devoted too co.m-

mercicJ. purposea, should be exempted from jurisdiction of the state 

visited. 

CONCLuSroN 

The rule for State aireraft is different from civil idrcraft;. 

This ia due to sovereignty as conceived and exploited by the members 

of 'IFQIlÛly of Nations." Sovereignty as possessed by one state, re-

quires her also to respect sovereignty as possessed by others. A. 

civil aireraft entering another is assimilated into that State, and 

therefore, is sllbjeet to Us jurisdietion. A S;.ate aireraft entering 

another S;.ate ls deemed by fiction to be a floatlng portion or its 
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territ ory ,soit i3 still eubject to the juriadiction of the s.ate 

who se flag it flie s. 

In State aireraft concurrent jurisdiction as app1ied or proposed 
363 

to be applied to civil aircraft could not be countenanced. It is 

iliays regarded as under the exclusive jw"'isdiction of the flag she 

curies. A sovereign State would not tolerate concurrent jurisdiction 

with rega.rd to S:.ate ail'cra.ft devoted to public services. The only 

S:.ate-owned aircraft that may be subjected to jurisdiction of other 

S:.ate s are those devoted to commercial pursuit s. At least that is the 

tendency, as shown by the report of International Law Commission on 

government-owned vessels. &> by analogy it should be applled to 

State owned aireraft. In so far as Stat,e aircraft as defined in the 
364 

Ohicago convention of 1944, is concerned, the rule would be thiàl 

That it is subjeet exclusively to the jurisdiction of the flag SGate. 

Our st udy has shown that the rule fo r St ate aircraft, whe the r 

for criminal or civil jurisdiction, whether the aircraft be on or 

above the high seas and territ ory not sŒbject to the jPrisdiction of 

rmy State on or above the territory of a foreign Siat.e i8 thisl 

That it is sŒbject to the exclusive jurisdiction of the flag state. 

This rule are supported by national legislations, proposaIs of 

various st.at~ and by the Paris Convention of 1919, in so far as st.ate 

military aireraft is concerned. This is further supported by the pre-

sent state of international law which barred the impleading of a 80-

vereign in its court. 
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ThiB ia also supported by Omef Justice }(arEball in t.he often-
365 

cited S!hooner case. While it is true that aircr .. ft W,\-S not apeeifl-

eally mentioned, thel~ being no aireraft at the time the deeision 'Nas 

promulgated, yet the reasons fo~ applyi-ng it to foreign troops and 

warships ,are also applicable to military aireraft. 

We have also extended the rule s applicable to military airerait 

to other State airel'aft as this ls justified by the faet that they 

are also used for public service s and therefol~ are entitled to the 

smne privileges. 

From our study, we ean conclude that the best rules for ~ate 

aireraft are the se: 

(1) That a st.te aireraft on or above the high seas or ter-

rHory not subject to the soverei§lty of &ny state is subject to 

the exclusive jurisdietion of the State whose flag it flies; 

(2) If the state aireraft is just passing through or landing 

for short stay in a fOl~ign State, they should be granted the 

privilege of exterrit oriality provided such entry or passing or 

landing i8 legitimate. The entry, passing or landing is legiti-

mate when J:,ade with previous authorization or when made in dist-

ress. The erew in sueh a case should also he granted exterrito-

riality when they are on land in uniforrn ~d in official capa- . 

. city conneeted with the sel~iee of their aireraft. 

(3) If the st.te aireraft is to be statloned in the reeeiv-.. 
ing State for quiLe a t.iJne, it wollld be be L ter, that the que stion 

of jurisdietion be traeed oat and embodied in an international 

agreements. Our study has shown that it is mueh easier for stronger 

1 
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power to wheedle exemption during war time. Further, it has also 

shown that in peace Ume there" are agre~nt 8 that grant 8 complete 

exterritoriality, some would grmt only immunity with respect to 

certain offense s, ind lIDder certain circumstance s âIld limited to 

certain places; and there are those which would grant immunit.y tram 

civil jurisdiction only. 
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