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ABSTRACT

The aviation industry is one characterized by its constant search for new methods

ta finance and acquire new equipment as international markets develop. In this search,

multiple legal and financial frameworks have been created resulting in economic flexibility

for carriers, through very complex transactions. Inside this trend of financial arrangements

the most frequently used method is to lease the equipment they need.

The main concern related ta these transactions is that aircrafts are highly movable

assets that can travel ta various jurisdictions. This faculty supposes a threat to lessors and

owners' property interests over the aireraft because property law is encompassed into

nationallaws and are not easily recognized in other countries in cases of controversies
/

centered in a movable good.

Chapter 1of this thesis will foeus on the different types of finaneing methods used

by carriers to procure new equipment. Chapter Il discusses the current international

conventions in force regulating intemationalleases. Finally, Chapter III purports to analyze

the Draft UNIDROIT Convention on Intemationallnterests in Mobile Equipment and the

Protocol related ta Aircraft Equipment.
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RESUME

L'industrie aéronautique se caractérise par un besoin constant de

nouveaux modes de financement et d'acquisition d'équipements. De

nombreux cadres légaux et modes de financement furent imaginés dans

le but de permettre aux transporteurs aériens de jouir d'une olus grande

flexibilite économique malgré la complexite toujours croissante de ces

opérations financières. Parmi ces modes de financement,la méthode la

plus utilisée est le contrat de bail.

La difficulté rencontrée dans ce mode de financement réside dans

le fait que les avions sont des biens mobiliers: ceux-ci peuvent donc

aisemment passer d'une juridiction à une autre. Ce caractère de "res

mobilis" peut être en soi une menace aux droits qu'ont bailleurs et

propriétaires sur l'avion. En effet les caractéristiques du droit de propriété

applicable sont déterminées par le droit national,ce qui peut susciter de

nombreux problèmes en cas de litige, un droit national n'étant pas

toujours aisemment reconnu et appliqué par une juridiction étrangère.

Le chapitre 1 de cette thèse portera sur les différents modes de

financement utilisés par les transporteurs aériens dans l'acquisition de

nouveaux équipements. Le chapitre Il traitera des Conventions

internationales en vigueur relatives aux contrats de baux intemationaux.

Enfin,le chapitre III analysera le "Draft UNIDROIT Convention on

International Interests in Mobile Equipment" et le "Protocol related to

Aircraft Equipment".

Il
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INTRODUCTION

Less than one hundred years after the Wrights' brothers took their first flight,

breaking what was thought to be an infrangible barrier, more than 1.3 billion

passengers took to the skies in aircrafts operated by scheduled airlines in 1997.

During the adventofthe aviation industryair transportation companies relied

on three methods to finance aircrafts and their equipment, being these: cash flow

from their business, equity raised through public and private placements, and short­

term borrowing. At that moment mostly ail international and national airlines were

owned and subsidized by their respedive national govemments which helped these

carriers by assuming the risks in cases of default or poor management. Another

important factor was that the costs to acquire aircrafts were much lower than today

priees which today, in some cases, may exeeed the amount of US$ 150millions per

unit.

After the end of the Second World War a new trend in the aviation industry

began when it started to take advantage of the surplus ofaircrafts available capable

of flying more passengers with increased cargo loads in longer range routes. As

technology evolved jet passenger aircrafts became a reality but prices for this new

equipment also rose to levels where airlines were incapable of financing such

investment through previously known sources. This technological developmentwas

followed bya marked proeess ofprivatization, deregulation, and liberalization ofthe

aviation industry which deprived airlines of States' financial support.

1
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Leasing was one of the new legal and economic figures that gained

importance in the aviation industry in lieu of the tax benefits it gives to investors and

the flexibility it adds to operators or lessees. In 1997, 106 airlines from 41 countries

reported spending the equivalent of USD$ 10,679 millions on rentai of flight

equipment, an increase of 52 per cent compared to 1989 figures'. On the other

hand, Airbus Industrie estimates an average passenger traffic increase of 5.9 per

cent per year from 1999 to 2018 with the active passenger fleet of jets almost

doubling in the same period adding nearly 10,000 new aircrafts. To couple with this

increase in passengers, traffic, and cargo operations and to continue the process

of fleet renewal necessary due to the age and inefficiency of the equipment, Airbus

estimates that airlines and cargo operators will take delivery trom 1999 to 2018 of

some 15,500 new aircrafts worth approximately USD$ 1.29 trillion in 1999 priees.2

Leasing contracts are regulated by national or state laws depending on the

jurisdiction where the contract is entered. This mulliplicity of laws, requirements,

duties, rights, and procedures create the perfect setting for risks and controversies

associated with these kinds of transactions, specially when the main asset, the

aircraft itself, is one of the most movable objects one can think off in terms of

national and intemational bordercrossings. Even in countries like the United States

one can find 50 different state jurisdictions with their applicable laws as to buying

See ICAO Studyon Aircraft Leasing. Attachment to State letter EC 2182, LE 4/55­
99/54, May 1999.
2

See Airbus Industrie Global Forecast for 1999-2018.

2
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and selling of aircrafts with some involvement of federal law through the Uniform

Commercial Code (UCC) which has served to unify states' commercial laws.3

These financial developments put pressure upon the intemational community

prompting it to adopt various intemational documents with the purpose of

recognizing property interests and to later unify the legal standards in the matter.

The tirst treaty adopted was the 1933 Convention for the Unification of Certain

Rules Relating to the Precautionary Arrest of Aircrafts. It was followed by the

Convention on the International Recognition of Rights in Aircrafts of 1948, also

known as the Geneva Convention4 in the aviation industry.

Notwithstanding the adoption of the Geneva Convention in 1948, the big

changes in fleet financing started with the emergence ofjet aircrafts which were and

-' still are more expensive if compared with previous and present propeller-driven

models. Additionally, new technology brought up the concept of interchangeability

of components, mainly engines and navigational instruments, increasing the risk

to lessors. Under the Geneva Convention engines are considered components of

aircrafts leaving engines lessors unprotected. These circumstances prompted

lessors to look for ways to protect their investments and shield them from risks

associated with these kinds of financial transactions.

ln 1988 a new intemational convention on leasing was adopted sponsored

3

See J.S. Hamilton, Practical Aviation Law, 2nd ed. (United States: Iowa State
University Press, 1996) at 141.
4

See "Convention on the International Recognition ofRights in Aircraft" (1993) XVII-II
Ann. Air & Sp. L. 517. [hereinafter Geneva Convention]

3



•

•

by the Intemational Institute for the Unification of Private Law, also known as

UNIDROIT. It is called the 1988 UNIDROIT Convention on International Financial

Leasing.5 This convention tried to unify various aspects of leasing as it became one

of the biggest tools in international financing.

Many types of financial arrangements were brought up into the aviation

industry as the asset based financing and the leveraged leasing. In the tirst lenders,

knowing that airlines were not capable of completely securing their debts, began

relying on the asset per se as the main guarantee for their investment. The second

involves a plurality of players where ones take advantage of the aircraft's

depreciation for taxation purposes while others receive the leased asset. One ofthe

main concerns over leveraged leases is that sometimes they do not appear in

.' airlines' balance sheets giving investors a hidden debt to equity ratio. This is alsa

called off balance sheet financing.6

The latest developments in the field of international leasing are a draft

Convention and Protocol on matters related ta aircraft that are underdiscussion arod

analysis by joint commissions of UNIDROIT and ICAO (International Civil Aviation

Organization). These are the Preliminary Draft UNIDROIT Convention on

Internationallnterests in Mobile Equipment and the Preliminary Draft Protocol to the

Preliminary Draft UNIDROIT Convention on International Interests in Mobile

s

See "UNIDROITConvention on International Financial Leasing" (1988) Uniform Law
Review 135. [hereinafter Leasing Convention]
6

See D.H. Bunker, The LawofAerospace Finance in Canada (Canada: Institute and
Centre of Air and Space Law, McGiII University, 1988) at 341 .

4
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Equipment on Matters Speeifie to Aireraft Equipment. The convention covers trom

the creation to the effects of three kind of international interests: those granted

under a security agreement, those held under a title of reservation, and those

vested in a person who is the lessor under a leasing agreemenf while the Protocol

is directly foeused upon international property interests over aircrafts and their

components.

One of the innovations the Convention includes is the creation of an

international registry of property interests in mobile equipment. Discussions are

been held as to whether the registry of interests in aircraft shall be regulated by the

Council of ICAO or whether it should be part of a new International Registry

considered under the Convention.

It is our objective to conduct a review ofbath UNIDROIT's preliminary drafts,

the Convention and the Protocol, and their implications in the creation, registration,

and international recognition ofproperty rights in aircrafts and their components. To

accomplish this goal emphasis will be given to understand the different types and

classifications of leasing from a comparative approach and the concepts of title

reservation and security agreements as embodied in the drafts.

7

See Art. 2(2) of the Preliminary Draft UNIDROIT Convention on International
Interests in Mobile Equipment as Reviewed by the Drafting Committee, June 1999.

5
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CHAPTER 1• TYPES OF FINANCIN,G

As the tiUe of this chapter suggests, there are many financial options and

methods for airlines to finance their fleet and get through a transaction to acquire

or to "rent" an aircraft or one of its components. The word rent has been used

deliberately to distinguish the conceptofbuying equipment, which can also be done

through leasing, and leasing per se meaning a temporary transfer of the lessor's

property to the lessee for his use.

Some of the options financiers and airlines may employ are the following:

internai financing, equity financing, conditional sale agreements, debt financing,

countertrade, and leasing, among others. The importance of encompassing the

transaction into one of them is that it serves to establish the rights and duties of

each party to the contract. It also helps by setting out the relationship both parties

to the contractwill have toward third parties and govemments for taxation purposes.

The main charaderistic of intemal financing or self-financing is that airlines

generate funds from their operations and are allowed to keep such funds by

reinvesting them to finance the acquisition of aircrafts and more frequently, their

components which are cheaper goods than airframes. It also is much cheaper than

borrowing due to the absence of interest.8

8 Bunker, supra, note 6 at 608.

6
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ln addition, intemal funds can be generated through the conversion of

existing assets, namely (1) outright sale of equipment, (2) sale and leaseback9

and/or (3) sale of residual values of the leased equipment.10

Equity financing is a financial mechanism used by corporations to generate

funds through the investment of capital by particular persons in exchange of stock

orshares becoming shareholders and therefore owners ofsuch corporation. Shares

can be divided into two kinds: (a) common shares and (b) preferred shares. It is the

opposite to debt financing which is raising capital by issuing bonds or borrowing

money.11

Common shareholders are considered the owners of the corporation and it

is thern who benefit from the growth of it by receiving part of the profits through the

/ dividends paid.12 Preferred shares commonly refers to a group of shares that have

preferential rights and claims to incorne or assets after bondholders but before

common stock. They puts investors in a middle position between that ofa full equity

shareholder and that ofa creditorwho becomes entitled to repayment ofany capital

9

For a detailed description of these kind of transactions refer to the leasing
chapter in page 35.
10

P. Pompongsuk, International Aireraft Leasing: Impact on International Air Law
Treaties (LL.M. Thesis, McGiII University, 1997) at 4 citing O. Bunker, supra note
6 at 7.

Il

Blacks Law Dictionary, 5th ad., "equity financing".
12

See R.K. Rosales, LegalAspects ofAsset Based Aireraft Financing (LL.M. Thesis,
McGiII University, 1990) at 33.

7



•

•

prior to any shareholder of any class.13 Moreover, it is the corporation the one who

decides what kind of preferential treatment these shares will receive over its

comman shares.

The importance of this kind of finaneial arrangement is that corporations are

freed from paying interest over the debt and their only duty toward the shareholders

is that of paying dividends when favorable conditions occur.

On the other hand, corporations whieh are not able or unwilling to use equity

financing resort to debt financing through the legal figure of loans evidenced by a

bond, a debenture, or a note which can be seeured or unsecured. It is a common

method of finaneing in the aviation industry due to the fact that airlines' equity is not

enough to cover ail expenses related to fleet and aircraft components acquisitions

because of the high priees of such equipments. The main constraint this financial

altemative presents to airlines is that it is based on their credit capacity which

sometimes, specially in low yield industries as this, is committed to its limits. 1n

addition, interests are charged to the loan increasing airlines' financial responsibility

who has to pay the principal and the interests in seheduled installments.

Furthermore, the practice of issuing unsecured loans in the aviation industry

is practically non-existent because of the amounts of money involved and lenders

require airlines security assurances for their investment. The typical approaeh

followed by the finaneial industry requires borrowers to seeure sueh loans through

13

Bunker, supra, note 6 at 11 .

8
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bonds, notes, and/or debentures.14

PART A COUNTERTRADE

Countertrade has always played an important role in intemational business

transactions, specially in the aviation industry, due to the fact that sorne countries

lack the cash flow or credit to guarantee such transactions. Others rely on this type

ofeconomic policy to promote the development of national or local industries which

in sorne cases are nationalized monopolies or in others are the main economic

resources generators for local economies.15

It implies a quid-pro..quo, two directional, supply contracts between parties

which range trom purely private enterprises to govemmental sponsored policies and

/ fram one specifie transaction to ail foreign trade contracts involving that country. In

recognition of the international importance of these economie transactions, the

United Nations Commission on Intemational Trade Law (UNCITRAL) published a

Legal Guideon 1nternational Countertrade Transactions covering those transactions

in whieh a party supplies goOOs, services, teehnology orothereconomie value to the

second party, and, in retum, the first party purchases from the second party an

agreed amount of goods, services, teehnology or other economic value. The

distinctive characteristie of these transactions is the existence of a link between the

14

Bunker, supra, note 6 at 15.
15

R.H. Foisom et al, International Business Transactions in a Nutshell. 3rd ed. (United
States, West Publishing Co., 1988) at 205.

9
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supply contracts in bath directions where the conclusion of the supply contract or

contracts in one direction is conditioned upon the conclusion of the supply contract

in the other direction.16

Countertrade takes several forms being "barter" and "counter-purchase" the

basic ones. The term barter refers to a transaction involving the direct exchange of

goods between two trading parties. No cash changes hands for the reciprocal

exports which have counterbalancing values and which are usually govemed by a

single contract.17 Where there is a difference in value in the supply of goods in the

two directions, the settlement of the difference may be in money or in other

economic value.18

Counter...purchase is a transaction under which the exporter agrees to sell

/ goods to the importer, and simultaneously undertakes to purchase other products

trom the importer of a pre...determined nature and equal to an agreed percentage

of the original contract value, during a particular time period.19 It is distinguished

from buy-back agreements in that the products sold under the tirst contract are not

16

UNCITRAL, Legal Guide on International Countertrade Transactions (New York,
United Nations, 1993) at 5.
17

J.H. Jackson and W.J. Davey, LegalProblems ofInternationalEconomie Relations,
Cases, Materials, and Texl, 2nd ad. (United States, West Publishing Co., 1986) at
1196.
18

UNCITRAL, supra, note 16 at 8.

19

Bunker, supra, note 6 at 71 .

10
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used in the production of the items sold in ratum.20

Another classification ofcountertrade are the buy-back agreements in which

one party supplies the other with an industrial facility and the supplier agrees to

purchase the products therein produced or ta be paid with such products.

The other type of countertrade is called offset. This type of countertrade is

commonly used in highly sophisticated technology transactions and in those

involving major civil procurements or goOOs of high value as commercial aircrafts

or telecommunications systems. It takes various formats depending in the

agreements between the parties. Some importing countries require domestic

content in the acquired product, co-production, local subcontracting, and/or local

investment by the exporter. This was the case in the agreement between

/ McDonnell-Douglas and the govemment of the People's Republic of China to

assemble 25 MD-82's in Chinese territory or the case of Air Canada buying DC-9I s

while negotiating the construction ofthe wings components for ail DC-9's in Ontario.

ln some cases the goods covered by an offset transaction have no relationship

between them and serves as a way to take as much advantage as possible of a

multi-million dollar transaction as in the case of Saudi Arabia that in 1984 paid for

10 Boeing 747-300 aircrafts with oil worth USD $1 billion at the official govemment

priee.21

20

UNCITRAL. supra. note 16 at 8.

21

Bunker. supra. note 6 at 73.

Il
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PART B LEASING

Leasing of aircrafts is encompassed in the so called title-based financing

transadions which includes conditional sales, hire purchasing, and leasing. Among

ail previously named and explained methods of aircraft financing used by airlines,

leasing arrangements are the most popular ones allowing airlines to obtain the use

of aircraft without making the substantial capital investments required to purchase

them.22

During the last ten years the industry has seen a dramatic increase not only

in the number of aircraft leased but also in the numbers of players getting involved

in this booming business. Fifteen years ago the majorfinanciers in the industrywere

the big United States banks while now there is a whole plethora of corporations,

manufacturers, and finance subsidiaries willing and able to assume the risks

inherent to these financial transactions. In 1989 McDonnell-Douglas Finance

Corporation (MDFC), a whollyowned subsidiaryofMcDonnell-Douglas Corporation,

reported having a financing portfolio exceeding USD $2.5 billions.

During a speech before the American Bar Association Forum on Air and

Space Law Annual Conference, Mr. Charles 1. Ledgerwood of MDFC stressed the

impact aircraft mega-Iessors were having in the industry and predicted that such

22

See Hamilton, supra, note 3 at 157.
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companies were gaing to play a important role in the future of airline's financial

transactions. As of 1989, mega-Iessors already controlled nearly thirty percent

(30%) of the production of the three major manufacturers at that time.23

Accorcling to Ledgerwood, manufacturers continued to sell delivery positions

to mega..lessors because they started ta take over the role of providing financial

support to airlines which normally did not receive much attention from the

manufacturers. Furthermore, these lessars developed a considerable expertise in

remarketing aircraft and financing operators with weak sheet balances. Lastly, he

pointed out, orders trom the operating lessors allowed manufacturers to fill out the

production schedule with large arders instead of small ones.24

Manufacturers are also significant players in the business ofaircraft financing

-' by entering in multiple types of selling and financing agreements, specially those in

which they became part of the risk-sharing partnership by bearing sorne

responsibility for the future value of their product. The aviation industry has seen a

growing trend ofmanufacturers co-participation in the risk ofthe financial operation

which also helps ta ease lenders' concems about the transaction. Hawever, it

should not be considered as a direct loan to the buyer but as a package to support,

through indirect finance, the sale of their products and as a guarantee to the

supplier of funds.

23

See C.1. Ledgerwood, "Market Trends in Aircraft Financing" (American Bar
Association Forum an Air and Space Law Annual Conference, Law in Aviation:
Looking Ahead, United State: 1989)
24

Ibid.

13



•

•

It is a guarantee different to those extended to the financial institution or

leasing company by the buyer or operator. We refer to two figures that have

become known as Deficiency Guarantees and Asset Value Support.2S Asset value

support is characterized as a manufacturer's guarantee, up to a limited amount, that

supports the residual value of the asset at the time of a default or of a voluntarily

termination of the financing. It is not widely favored by manufacturers in cases of

airlines' voluntarily retum or walk-away basis because it exposes the manufacturer

to unilateral actions of the operator which sometimes are not related, at ail, to the

airline's ability to survive and make the payments.26

Deficiency guarantees are norrnally requested from the manufacturers only

when the credit risk of the airline-debtor is of sufficient concem ta the financier that,

but for the manufacturer's agreement to reduce the financier's asset exposure to a

level that he feels comfortable with and sa provide him with an improved assurance

of payment in full, finance could not be otherwise arranged. The key point to a

deficiency guarantee is that the manufacturer will expect the financier to look ta ail

its other sources of recourse prior to calling on the manufacturer ta pay the

outstanding amount for which it is liable.27

2S

See B. Charlton, "An Understanding of Guarantees and Indemnities in Aircraft
Finance" (1988) 16 1. B. L. 321 at 323.
26

See C. Thaine, "Raie ofManufacturers in Aircraft Financing: Asset Value Support-I"
(1989) 171. B. L. 212 at214.
27

Ibid. Another article on the tapic with considerable information and analysis ofthese
transaction can be found in: M. Fingerhut. "Role of the Manufacturer in Aircraft

14
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As of 1998 ICAO estimated that leasing companies controlled forty..nine

percent (49%) of leased aircraft up trom thirty..fïve percent (35%) in 1989 while

banks and manutacturers controlled forty-three percent (43%
) of leases, uponly two

percent (2%) as compared to 1989 figures.28 On the other hand, aircrafts leased by

airlines to others declined from twenty-three percent (23%) in 1989 to only eight

percent (8%) in 1998 although it still is the main escape valve used by airlines to

adjust their fleets in cases of economic slowdowns or seasonal changes in traffic

patterns.

Today one of the dominant leasing corporations is the International Lease

Finance Corporation, alkJa ILFC, which owns a portfolio valued at more than USD

$18 billions consisting ofmore than 400 jet aireraft. Per example, ILFC is committed

, to acquire 45 Airbus 330's sorne of which are already flying with multiple operators

around the world, keeping up the trend of substantial aircrafts orders.

Confronted with these finaneial options and figures, lessors must deeide

whieh type ofeconomic and legal arrangements will suit their objectives and suffice

to protect their property interest in leased airerafts and their components, including

engines, avionics, in-flight entertainment equipment, seats, landing gears, ete. One

must not forget that the best seeurity somebody may have over any good is

ownership.

There are two main options to ehoose tram: title reservation over the aireraft

Financing: Asset Value Support-II, The Airlines Perspective" (1989) 171. B. L. 219.
28

See ICAO's Study on Aireraft Leasing, supra, note 1 at 7.
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or its components and security interest agreements where the asset, meaning the

aireraft, becomes the guarantee to secure the performance of the obligation of the

chargor.

Several lessors or lenders require operators to register the leasing

agreement or mortgage in ail jurisdictions the lessee or borrower flies the aircraft,

increasing costs to airlines. The rules on registering the security instrument or title

reservation agreement varies trom country to country, sorne ofwhich do not require

or do not allow it. In others, as in the United States, it is mandatory under the

Unified Commercial Code which declares that where a federal statute provides a

system for recording documents of ownership and security interests in a specifie

class of products, federal law prevails. Under these eireumstances the Federal

Govemment oceupied ail states' jurisdiction over the matter through the Federal

Aviation Act of 1958 and established the Federal Aviation Administration Aireraft

Registry in Oklahoma City. This registry maintains records showing the entire

history of ownership and other legal interests in ail airerafts of U.S. registry.~he

same happens with conditional sales agreements.

Nonetheless, many Civil Law jurisdidions do not have laws applying to

movable assets mortgages and special statutes had been legislated to secure the

recognition of property interests and the validity of sueh agreements over movable

goods. In countries that follow the Common-Law legal tradition they are referred as

to chatte1mortgages.

29

See Hamilton, supra, note 3 at 141 .
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For purposes of our endeavor let us suppose that the parties have agreed

to regulate their relationship through a leasing contract.

PART C REASONS FOR LEASING

Why leasing has become the principal way to finance equipment acquisition

or operation in the aviation industry? There are many factors prompting airlines to

lease aircrafts and their components. The most important ones are accounting and

taxation purposes. Leasing of aireraft reduces the costs inherent to owning the

equipment and the lessee often has an option to acquire the asset at the end of the

lease by paying the residual value ofthe equipment involved therefore retaining the

-' appreciation of such good.

ln terms ofaccounting. leasing serves to achieve off balance sheet financing

by not increasing the debt to equity ratio, specially in the cases of sell and

leaseback agreements, and by notaffecting the existing credit lines. Overa medium

to long period, leasing can be a hedge against inflation in that the lease payments

are made by reference to the cost of the asset unadjusted for inflation and the

payments are in current rather than in constant dollars. The opposite will happen in

case of deflationary periods but that is not the usual scenario in the industry.30

30

R.F. Selby, Leasing in Canada: A Business Guide (Canada: Butterworths, 1987) at
2.
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However other important reasons for leasing fallaw:

• it provides the lessor with a security device by maintaining the

ownership on its side reducing the risks and costs in cases of default

by the lessee. In this way ownership is easierto praye by the creditor.

• it serves as an alternative to srnall and newly established air carriers

to have access to aircrafts which in sorne cases are new equipment

with lower maintenance costs.

• allows air carriers to meet seasonal demands far additional capacity

without incurring in large capital outlays or debt from purchasing

aircrafts. In the cases of lower traffic yields, it also lets air carriers to

reduce theirfinancial burden by leasing some excess orunder-utilized

aircrafts to other operators or competitors for fixed periods of time

while economic conditions come back to normal.31

• allows air carriers, particularly smaller ones from developing

countries, to operate unused traffic rights.32

• it helps, from the lessee's standpoint, to shift the burden ofequipment

obsolescence to the lessor because the lessee does not becomes

involved in the difficulties of reselling or remarketing used and

31

See ICAO's Study on Aircraft Leasing, supra, note 1 at 7. An example of the latest
possibility may be the leasing arrangements Garuda Indonesia, Malaysia Airlines,
and Phillippines Airlines entered with other carriers to lease part of their fleet during
the Asian turmoil that affeded the region in 1997 and 1998.
32

Ibid.
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outmoded aircrafts.33

leasing arrangements are much more flexible and leasing companies

are generally more adaptable than banks and financial institutions

with respect to contract structures.34

•

• sorne air carriers also use aircraft leasing as a way to familiarize with

and to train crews on new type of equipment due to be introduced in

their fleet.

• it enables the addition of delivery and installation costs, professional

fees, insurance, and interim financing costs to the capital cast to be

financed and amortized over the term of the lease.35

33

Fortier, J.M. Real Rights in Aircraft (LL.M. Thesis, Institute of Air & Space Law,
McGiII University, 1980) at 117.
J4

Cohen, J. The Challenge of Aircraft Financing and ifs Legsllmplications (LL.M.
Thesis, Institute of Air & Space Law, McGiII University, 1996) at 11.
35

See Bunker, supra, note 6 at 59.
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PART 0 LEASING AGREEMENTS-eOMPARATIVE APPROACH

A leasing agreement is defined as a contract which satisfies the necessity of

the lessee to use a determinate goOO, movable or not, given by the lessor to whom

the lessee pays periodical premiums with the possibility, at the end of the lease, of

becoming proprietary of such good by paying the accorded residual value, of

retuming it to the lessor, or of agreeing on a new leasing contract over the same

object.36

Even today there is a growing debate as to how these contracts should be

classified, specially in many Civil Law jurisdictions where until recently there were

no laws expressly covering them. 1n Europe, for example, many legal scholars

concur in classitying these contracts as atypical ones because they include

characteristics ofdifferent legal figures previously recognized undertheir respective

Civil Codes.

If a comparison of leases is done with sell agreements that include a title

reservation clause, in the latter the property is automatically acquired by the buyer

at the end of the contract while in the former the operator must exercise his/her

option to buy in order to become owner of the object.37 On the other hand if

36

See M.J. Morillas-Jarillo, UAlgunos aspectos dei leasing de aeronaves en Espanan

(1993) 208 Revista de Derecho Mercantil471 at 478.
37

A. Cabanillas-Sanchez, "El leasing financiero y la Ley de Ventas a Plazos de bienes
muebles"(1980) III Anuario de Derecho Civil 759.
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compared with loan agreements, there is no transfer of property interest in favor of

the lessee as there is in loans.

Most of the confusion generated by leasing agreements in Civil Law

jurisdictions comes up when compared with renting contracts which in Spanish are

called "contratos de arrendamiento 0 de alquiler" while leases are called "contratos

de arrendamiento financiero" because leasing contracts share some characteristics

of renting and some characteristics of financial leases as known by the Common

Law tradition.

One of the differences that can be drawn from bath types of contracts is that

under a renting contract the rent paid by the renter is considered the fee in

exchange for the use of the object while in leasing the use is only part of the total

payment made by the lessee. It also indudes the cost of depreciation and the

lessee's eventual acquisition of the object after paying the residual value.

ln terms of entering into an aireraft or engine leasing agreement and its

intemational recognition, the requirements varies from country ta country. For this

reason we would embark on a comparison among some jurisdietions ta

demonstrate the multiplicity of laws and statutes regulating these contracts and how

uniformity is desperately needed by the industry as intended by UNIDROIT's

Convention and Protocol on Mobile Equipment and Aireraft.

1. BELGIUM

Belgian Law follows Art. 17 of the Chicago Convention by decreeing that

nationality of an aircraft is not linked to the nationality of its owner but to the country

21
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of its registration. Ali aircrafts registered in Belgium are considered to bear Belgian

nationality. There is an Aeronautic Registerof the Aeronautics Administration at the

Ministry of Communications and only aircrafts with Belgian nationality can be

registered there.38

The main problem faced in by lessors to Belgian nationals in 1992 was that

Belgian legislation did not provide for the possibility of creating a mortgage on an

aircraft and no system of registering securities in them was available. In the case

of engines, there was no system for their registration prompting Belgian courts to

examine the security interests created underforeign laws by applying their conflicts

of laws regulations.39

The situation became more complex because, although Belgium signed the

Geneva Convention of 1948, no ratification of the convention followed. In cases of

bankruptcy of the buyer, the title reservation technique was not effective and the

seller was treated as an unsecured creditor. Similar treatment was given ta the

seller under an agreement for the rentai of equipment if the lessee, automatically

or as a result of the economics of the transaction, was bound ta become owner of

the goods delivered. The anly situation in which protection to lessors was given was

in those of financialleases that satisfied the definition given for the regulation of the

38

w. Garis et G. Jakhian, "Security Rights in Aircrafts underBelgian Lawd (1992) XVII­
2 Air & Space Law 61 at 62.
39

Ibid.
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economic activityoffinanciallessors.40 Therefore, itwas extremely important for any

transadion involving financial leases to duly classify under that special law to

secure the lessor's property interest in the movable goOO leased to a Belgian

lessee.

Belgium finally deposited its Instrument of Ratification of the Geneva

Convention in 1993 and it entered into force on January the 20th of 199441 which

lead to an overhaul of Belgian laws related to aircraft security interests and

registration.

2. GERMANY

German law presents a more flexible approach toward the taxation

/ implication of leases and also toward the recognition of property interests in leased

aircrafts and their equipment. In terms of the taxation benefits, the usefullife of an

aircraft in Germany is very short and a great part of the oost is written off in the first

years of the useful life of the aircraft.42 This fact has helped leasing to beoome a

popular instrument of 1Ieet financing and has also given German operators the

opportunity to have access to newer up-to-date equipment as oompared to other

countries.

40

Ibid.
41

See Geneva Convention: List of Parties (1993) XVII-II Ann. Air & Sp. L. 535.
42

K. Gunther et P. Erbacher. "Aspects ofAireraft Leasing in Germanyn (1992) XVIl-2
Air & Space Law 92 at 100.
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• ln terms of property rights, it is clear under German law that lessors retain

legal title ofthe aireraft although ail responsibilities and risks of it are to borne by the

lessee, whose legal position in this respect has more resemblance to that of a full­

scale buyer.43 This is also true for engines that are bought and delivered as part of

the aireraft, no matter whether they are fixed to the aircraft or removed from it later

for replacement.44 Finally, due to the fact that lessors retain the title to the aireraft,

no other creditor of the airline can have access to it under any eireumstances.45

It used to be the public policy of the German govemment that only airerafts

owned by nationals were allowed to be registered in the Aircraft Register prompting

foreign lessors to bagan transferring title to the aireraft to German trustees in order

to obtain registration of their interests. As of 1991, the German Federal Minister of

Traffie issued a new policy opening the doors for the recognition and registration of

property interests in foreignly owned aircrafts. German law does also recognizes the

creation of mortgages over aircrafts of German nationality.

Germany ratified the Geneva Convention in 1959 and has also been an

active memberofUNIDROIT's Drafting Committee ofthe draft Convention covering

mobile equipment and its Protocol on aireraft.

43

Ibid.
44

Ibid at 94.

4S
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3. SPAIN

Spain is one of the Civil Law tradition countries whieh has not yet adopted

a modem statute to regulate financialleases, although in 1988 several new polieies

were introduced by the Spanish govemment that had some impact in the

configuration of these agreements. There are two registries in Spain dealing with

airerafts: the Aircraft Registry and the Mercantile Registry.

As in the abovementioned countries the Spanish Aireraft Registry is only

open to aircrafts owned by individuals or companies with Spanish nationality or

airerafts leased to them. Nonetheless, the Mercantile Registry is only opened to

Spanish aircrafts and in the case of leases by non-Spanish lessors, they are only

registered in the Aireraft Registry. Sueh registration in the Aireraft Registry serves

/ as a protection for their property interests and as a notice ta third parties evideneing

that the registered aireraft is owned by the corresponding owner and not by the

Spanish lessee whieh is operating it.46 ln addition, lessors will be the owners with

legal title to the aireraft until the Spanish airline decides ta exereise the purehase

option, if any is ineluded in the leasing agreement, and the lessee will only have the

right to use the equipment for the duration of the lease.

When it cornes to repossessing the equipment special attention is given as

to whether the agreement is govemed by Spanish law or by foreign law and the

position assumed by the local lessee. Ali those elements will adivate different

46

See F. Lapez-Anton etJ. Falcon-Ravelo, uAireraft Financing in Spain" (1992) XVII­
2 Air & Space Law 104 at 105.
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statutes and procedures before Spanish courts. If the lessee goes bankrupt there

is a chance that the equipment will be ineluded in the estate because the aircraft

was in the possession of the company in bankruptcy.47 The Spanish Code of

Commerce provides for this adion regardless of the property interests involved

although after a thorough demonstration ofsueh interests. they are retumed to their

legal owners. Therefore, the main concem for lessors is that long periods can pass

before they may repossess their equipment and no expedite process is set forth by

the law except the possible negotiation wilh the judge in charge of the proeeedings

to exclude those goods from the estate of the bankrupt corporation.48

ln the case of aireraft mortgages, the Spanish Chattel Mortgage Law must ~.~

be followed to be able to register il in Spain. It is important to highlight that under

Spanish law the concept of Ilex rei sitae' as applied to aircrafts, is construed by

reference to the place where the aireraft is registered and not to the physical place

where the aircraft may be located at any time49
• Accordingly, in orcier to have a

mortgage valid in Spain over an aireraft, it must be done before the aircraft is

registered in thatjurisdiction because otherwise il will be govemed by Spanish Law.

It has not been decided in Spain whether a lessor will be secondarily fiable for

certain debts incurred by the lessee conneded to the operation of the aircraft, as

47

Ibid at 106.
48

Ibid.
49

Ibid.
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airport and repairers' charges, to prevent the aireraft from being attached by those

creditors. What is clear is that a mortgagee will not be subjected to any claim or

liability related to the aircraft because his only interest is the security given by the

owner in connection with its credit.50

4. CANADA

Canada is one of the countries that has not ratified the Geneva Convention

of 1948 and one may wonder which is the reason for not doing so if both ICAO and

IATA are located in Montreal. The answer is simple: under the Constitutional Ad,

1867 a constitutional federal system of govemment was established and specific

powers were set out for both, the federal Parliament and the provinciallegislatures.

/ Although no express mention was made about aircrafts, it has been established by

numerous court rulings that it is for the federal Parliament to exert legislative powers

over the topic. Up to here no problems arise but they do as soon as the issue

moves into answering the question of who was vested with the power to establish

a central registry for security interests in aircrafts. 1n this case it is for the provincial

govemments to legislate in the field of securities on movable property.51 This is why

the Canadian Federal Govemment is prevented tram creating a centralized registry

SO

Ibid at 108.
SI

See R. Rosales, NRecordation of Rights in Aireraft and International Recognition: A
Comparison Between the American and Canadian Situations· (1995) XVI Ann. Air
& Sp. L. 195 at 218.
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for securities on aireraft, as in the United States, and it is the main reason why they

have not been able to ratity the Geneva Convention.

Under the current Canadian federal and provincial legal framework each

province sets out its own system of seeurities registration proceedings with the

aggravating factor that in sorne of them there is a registry of securities on movable

objects in eaeh county. This is not the only perillessors must protect trom because

in addition to those circumstances there are three distinct movable property security

regimes in Canada: (1) the civil law system in force in Quebec, (2) the traditional

common law chattel security regime, and (3) the comprehensive personal property

security legislation regimes of other provinces.52

The main consequence of this amalgam of statutes was that Canadian

operators were in great disadvantage to their American competitors because

creditors required higher leasing payments and extra title insurance to protect their

interests in cases of default, bankruptcy, or repossession.

Later the 'Registre des droits et reels mobiliers du Quebee' was created

introducing the new technological breakthrough of eleetronic registry for securities

in movable objects in the province of Quebec. Most important is the fact that

Canada was not only the original proponent to draft an international convention on

the topic of intemational recognition of security interests in mobile equipment but

Canada was also elected Chairofthe Registration Subcommittee and Deputy Chair

S2

See G. FitzGerald, UA Canadian Central Registry for Security Interests in Aircraft:
a Progress Report" (1984) IX Ann. Air & Sp. L. 8. Aiso see J.M. Fortier, uLeasing
of Aireraft in the Province of Quebec" (1990) XV Ann. Air & Sp. L. 61 at 62.
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• ofthe Drafting Committee in the First UNIDROIT-ICAO Joint Session held in Rome,

ltaly in February of 1999.

Nonetheless, no Canadian ratification of the Geneva Convention was

accomplished and it is widely expeded that Canada, being the original sponsor of

this effort to unify intemational seeurities recognition, will sign and ratity bath the

draft Convention and the Protocol as saon as they are opened for signature by

states. If the current proposai to create a centralized intemational registry for

international securities in movable equipment is adopted, we understand that

Canada shall not face any constrains as to the approval of that particular innovation

under its federal and provinciallaws because itwould be speeificallydirected toward

the intemational protedion and recognition ofthose interests while keeping in place

/ its provincial registries system.

5. UNITED STATES

ln 1938 the Congress of the United States enaded a federallaw called the

Civil Aeronautics Ad in which for the tirst time the federal govemment required that

ail aircrafts and instruments affecting their title be recorded in a central registry or

clearing house. That law was followed by the Federal Aviation Act of 1958 which is

the present federal statute regulating this matter. Underthe Aviation Adtwo related

tiling systems affecting ail civil aircrafts were created: one system for the registration

of aireraft as to nationality and a second system for the recordation ofconveyances
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affecting title to and interest in aireraft.53 The provisions covering registration and

recordation are found in Title 49 of the United States Code, Sections 1401 through

1406, al50 referred as Sections 501 to 506 of the Aviation Act.

Under Section 501 54 it is unlawful for any person to operate or navigate any

aireraft eligible for registration if sueh aireraft is not registered by its owner.

Subsection (b) limits the registration to aircrafts owned by U.S. citizens, permanent

residents, or U.S. corporations and whieh are not registered elsewhere. Once the

aireraft is registered, its registration only serves as evidenee of nationality and not

of ownership.55 This section incorporates to the national level the obligations

assumed by the United States under Arts. 17-19 of the Chicago Convention. As in

the case of other countries, foreign lessors and/or corporations may employ the

mechanism of creating a trust and transfer their title rights over the aircraft to it, to

create a local subsidiary, or to establish a U.S. based corporation to accomplish

U.S. registration.56

Section 50257 provides for the separate registration of aircraft engines,

53

See Rosales, supra, note 51 at 197.

54

49 U.S.C. sec. 1401
S5

49 U.S.C. sec. 1401 (f)
56

See T. Whalen et T. Lynes, "Foreign Ownership of U.S. Registered Aircraft: The
Voting Trust" (1992) XVIl-2 Air & Space Law 153 at 158.
57

49 U.S.C. sec. 1402
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propellers, and appliances. The incorporation of this section distinguishes the act

as one of most advanced ones enacted by any country, specially if looked trom a

chronological standpoint when today one can still find countries where there are no

provisions to create a mortgage over an aircraft, not to say an engine or a

component.

Section 50358 is the central provision for recordation ofaircraft ownership and

interests. It requires that ailleases, mortgages, trusts, contracts ofconditional sales

and any other instrument executed for security purposes in aircraft, angines of 750

horsepower or more and propellers suitable for use on such engines be dully

registered. For purposes of perfecting an ownership or security interest in aircraft,

the critieal date is the date of filing for recordation, not the aetual date of it, which

usually takes sorne time to be done.59
/

Lastly, under section 50460 any person holding a security interest over an

aircraft or equipment will only be liable for injuries caused to others when the

subject aircraft or equipment is in the actual possession of the security holder. Per

consequence, any damage or injury caused by the aircraft or its equipment while

the lessee has the actual possession of the movable good will only make the

S8

49 U.S.C. sec. 1403
59

See L.W. Nelsen, "An Overview of Registration, Recordation, Ownership, and
Secured Interests in Aircraft under the Federal Aviation Act of 1958" (1988) 53 J.
of Air L. 933 at 935.
60

49 U.S.C. sec. 1404
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operator (Iessee) liable and the seeurity holder is protected against it.

Besides these peculiarities, the Aviation Act is praised by many international

lessors and lenders up to the point that many prefer U.S. aireraft registration, where

the transaction permits. Among the reasons cited forthis practiee one can mention:

first, the statutes and regulations goveming registration have been in existence for

a numberof years and their enforceability, as weil as their meaning and application,

have been fairly tested by litigation. Secondly, the Federal Aviation Administration

(FAA) in practice, adheres to the regulations it promulgates and the administrative

rulings it makes, ereating a dependable set of rules. Lastly, in terms of maintaining

value, U.S. registered airerafts must be maintained and operated in accordance to

FM standards.61

Many judicial controversies emanated tram the securities recordation

sections of the Act. The first case in which the U.S. Supreme Court interpreted any

of the recording provisions of the Aviation Act was in the case of Phi/ka Aviation,

Inc. v. Shacket,62where the Court ruled that ail interests over aircrafl must be

federally recorded before they can obtain whatever priority they are entitled under

state law.

When it cornes to possessory liens,63 section 9-310 of the Uniform

61

See WhaJen et Lynes, supra, note 56.
62

462 U.S. 406 (1983)
63

Those that arise by operation of law on property in the possession of persons who
have supplied goods and/or services which enhance or preserve the value of the
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Commercial Code (UCC) as weil as most states' laws give priority to them over

perfected security interest in the same property. Still. il has not been resolved in the

United States whether the holderofa possessory lien must register orat least notify

the Aircraft Registry of it in order to exercise the priority given by local and federal

laws in cases where other secured interests are involved.

As to security interests in aircraft operated by foreign carriers. U.S. laws have

different approaches depending on whether the movable good is an aircraft or not.

Under the general scape of the UCC the law of the jurisdiction in which the debtor

is located govems the perfection and the effect of the perfection or non-perfection

of the interest.64 If the debtor is a foreign carrier as defined by the Aviation Act. it

shall be deemed located at the designated office of the agent upon whom serviœ

of process may be made on behalf of the foreign carrier.65

Regardless of what the UCC establishes. the United States has several

international duties as a party to the Geneva Convention. Arts. 1 and Il of the

Convention are to the effect that the law of the State of registry of the aircraft will

govem questions relating to the validity of security interests and priorities between

competing claims.66 Therefore. only in those situations involving a foreign carrier

property.
64

UCC Sec. 9-103
6S

UCC Sec. 9-103(d)

66

Rosales. supra. note 51 at 208.
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with an aircraft registered in a country not party to the Geneva Convention, the UCC

ehoice of law regulation will apply. In that case. the law of the state where the carrier

has its designated agent for reception of service of process under the Aviation Act

will govem the issue of validity of any security interest.67

The best example would be that of Canadian carriers because Canada has

not ratified the Geneva Convention and two Canadian major air carriers operate

to/from the United States. 1n this case the law applicable ta seeurity instruments

done or given in the United States over Canadian registered aireraft will have to

comply with the law of the state where those carriers have designated a resident

agent for serving of process purposes and not Canadian law as under the Geneva

Convention.

67

Ibid.
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PART E TYPES OF LEASES

Due to the increasing importance ofleasing agreements for the use ofmobile

equipment, many classifications based in accounting and taxation laws have

originated with the consequence that a same type of leasing contract can be

classified and called in multiple ways depending on where and by whom the lease

is done and who classifies it. Nonetheless, the majority of legal scholars and

financiers agree in encompassing ailleases in two categories: (1) operating leases

and (2) capitalleases from the side of the lessee and three categories from the side

/ of the lessor: (1) operating leases, (2) sale-type leases, and (3) direct finance

leases.58

A capital lease is a contract involving payments of specifie amounts during

a fixed term sufficient in the aggregate to amortize the lessor's capital outlay and

provide its profit. The term is normally of a long duration relative to the usefullife of

the leased equipment and the lessee normally acquires the asset either because

of an option to purchase granted as a term of the lease or as result of a 'put'

exercised by the lessor.69

68

See Selby, supra, note 30 at 5. Also see Section 3065 of the Canadian Institute of
Chartered Accounts (CleA) Handbook which in 1979 codified leases accordingly.
69

See Bunker, supra, note 6 at 25.

3S



•

•

ln addition to the abovementioned charaderistics ofcapitalleases, the core

of these leases rests on financial considerations serving as a security to loan

financing and giving lessors a financial role. As also mentioned before, capital

leases are divided in two general categories for the lessor: (1) sale-type and (2)

direct financing leases. This division recognizes the two major sources of leasing:

(1) manufadurers who lease their produd and thereby eam bath a profit margin

over cost and a financing and leasing margin; and (2) financial intermediaries who

acquire the leased asset for purposes of leasing it to a specifie third party and

expect to realize a financing margin.70 It can be said that the basic difference

between the two main categories of leasing is that under an operating lease the

lessee has the right to possession ofproperty whereas in a capitallease the lessee

has a right in the thing leased and acquires incidents of ownership.71

The guidelines ta determine if the lease is a capital lease trom lessees'

viewpoint are the following:

• "if there is a reasonable assurance that the lessee will obtain title to

the leased asset during or at the end of the lease term;

• if the lessee will receive substantially ail the economic benefit of the

leased property over its lite span ("the 75°~ test");

• if the lessor would receive over 90% of his or her investment in the

leased property plus a retum on the investment as a result of the

70

See R. Selby, supra, note 30 at 31.
71

See O. Bunker, supra, note 6.
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lease agreement;

the credit risk associated with the lease is normal when compared to

the risk of similar receivables; and

•

• the amount of unreimbursable costs that are likely to be incurred by

the lessor under the lease can be reasonably estimated".72

On the other hand, operating leases are frequently called "true leases"

because they do not hide financial objectives behind the transactions. They cover

ail other forms ofequipment leases where the capital oost of the asset is not wholly

amortized over the lease term and the lessor's profit is not necessarily derived from

rentais during a single terme Additionally, the lessee seldom acquires title to the

leased equipment at the end of or during the term.73

These are relatively short term leasing contracts and the lessor is able to rent

the equipment severa1 times in sequence. Three other characteristics can be

mentioned about operating leases:

• first, residual values are important for operating lessors because they

rely upon present and future aircraft values for their business to

72

See R. Selby, supra, note 30 at 31 and 32.
73

See O. Bunker, supra, note 6 at 25. Another excellent source of information as to
the oomparison of the different types of leases can be found in A. Hajji, Le
financement d'achat d'avions par les compagnies aeriennes:/e projet commun
arabe (O. L. These, Faculte des Sciences Juridiques, Economiques et Sociales,
Universite Hassan Il, Casablanca, Morocco, 1994) at 213.
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flourish;74

secondly, several provisions are usually included in operating leases

dealing and regulating specifie services as insurance, installation,

maintenance, deIivery, and fuel that can be itemized as separate

charges;75

•

• lastly, unlike financial lessors, operating lessors are really aircraft

investors and traders managing a portfolio ofassets.7&rhey are in the

business because their specialized skills in evaluating residual values

of aircraft and in re-leasing them effectively.n

74
See S. Holloway, Aircraft Acquisition Finance (United Kingdom: Pitman, 1992) at
144.
75

Ibid.
76

Ibidat151.
77

Pompongsuk, supra, note 10 at 16.
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PART F CLASSIFICATION OF LEASING AGREEMENTS

As mentioned before, classifying leasing contracts implies a strenuous task

due ta the fact that an exact type of leasing is called in multiple ways depending the

classifier's standpoint, the jurisdiction, the objectives of the lease, and the deal per

se. However, for purposes of this study we would try ta explain the most frequently

usecJ leasing agreements from a neutral standpoint as ta the parties involved and

the kind of deal entered.

Sale-Leaseback:

This is a kind of lease to which corporations and specially air carriers resort

to in times of economic downtum where they experience cash shortages or to

increase their liquidity by selling majorassets to an investorand leasing them back.

According to taxation laws if the lease is on a basis which permits the owner/lessee

to reacquire the asset or to use up substantially ail its usefullife, then the sale and

leaseback is treated as financing.78 It is widely used by air carriers who have old and

fully depreciated aircrafts, specially ta fund the acquisition of newer ones.

Back-to-Back Lease:

a lease of equipment which is leased to a leasing company and then sub-

78

See R. Selby, supra, note 30 at 11 .
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leased ta the actual operator.79

Closed-End Lease:

it is an operating lease in which the lessor assumes the risk of depreciation

and residual value. The lessee bears Utile or no obligation at the end of the

conclusion of the lease besides that of retuming the asset to the lessor in good

conditions.80

Cross-Border Lease:

these are leases where both parties, the lessor and the lessee, are in

different countries or come from different legal systems. In some cases, as in

, leveraged lesses, ail the parties ta the agreement are located in different

jurisdictions creating the need for in depth legal counseling to accomplish it.

Wet Lease:

lease where the aircraft is leased complete with crew. In cases ofwet leases

with partial crew only, they are referred ta as Oamp Leases. They usually are

transitory and short-term in nature because they are mostly used ta replace, on

short notice, aircrafts with mechanical problems ta which the carrier has no

available substitute readily. In other cases it is frequently used by sorne carriers ta

79

See O. Bunker, supra, note 6 at 34
80

Ibid.
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cope with increased traffie demands on specifie routes due to seasons or

festivities.81

Dry Lease:

lease where the aircraft is leased without the lessorproviding neither directly

nor indirectly the aircrew to operate il.

Double Dip Leasing:

these arrangements involve two jurisdictions in which concepts ofownership

differ allowing a double depreeiation ofthe same assaI. It is used in situations where

the jurisdiction of the lessor recognizes only the concept of legal ownership and the

lessor is treated as the owner of the asset merely because it holds title to the asset.

By reason of this approach, he is allowed to depreciation allowances.82

On the other hand, the jurisdiction of the lessee further recognizes economic

ownership. The lessee may therefore be entitled to depreciation allowances, even

though it has no legal title to the asset, provided sorne specifie requirements are

81

A good example of this situation is the wet lease done between Saudia, the Saudi
Airline, and World Airways, an intemational wet lessor, for 2 MO-11's during the
period of pilgrimage to Mecca by Muslim devotees. Another example are the wet
leases entered between Aer Lingus and Avianca with World Airways to manage
increased traffic in sorne of their routes due to festivities or seasonal travelo
82

See J.P. Le Gall et S. Reeb. UHighlighting Various Tax and Security Law Aspects
of Aireraft Financing- France" (1992) 17 Air and Space Law 87 at 90.
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met.83 The requirements vary from jurisdiction to jurisdidion. For example France

only recagnizes legal ownership of the asset. In other countries, as Belgium,

Switzerland. Canada, or the United Kingdom they focus mainly on the existence of

a purchase option while the United States and Germany mainly cansider the value

of rents.84

Open-End Lease:

a lease which cantains a provision for the extension of the lease on pre­

determined terms after the end of the fixed period.85

Direct Financing Lease:

lease where a financial intermediary ads as lessor and expects to eam

finance incarne rather than a gross margin on sale plus finance incarne. In general,

such agreements are full-payout leases, with the lessee having the option of

acquiring the asset at the conclusion of the lease term for a nominal amount or a

Ubargain purchase".S6

83

Ibid.
84

Ibid.
85

o. Bunker, supra, note 6 at 48.
86

See R. Selby, supra, note 30 at 33.
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Sale-Type Lease:

lease typically used in transactions by dealers or manufacturers as a

marketing tool of their produds to promote customers buying or leasing. If the

parties enter in any type of leasing arrangement, excluding operating leases, the

manufadurerorthe dealerwill eam double incarne: profit for the sale ofthe product

and for the finance income eamed over the lease terme 87

Security Lease:

a lease in which the lessee is considered the owner for bath contract law and

income tax purposes.88

/ Leveraged Lease:

a leveraged lease presents a differentiating characteristic as to the parties

involved in this type of deal because it brings together a triangle of distinctive and

conflicting interests that are necessary to create it. Those parties are: the lessee,

a long-term creditor (Iender or loan participants), and a lessor each of whom has a

different objective.

The lessor avoids the burden of financing the cost of the equipment out of

currently available funds while receiving sorne taxation benefits by claiming the

depreciation of the asset. On the other hand, lende(s basic desire is to ensure that

87

Ibid at 35.
88

O. Bunker, supra, note 6 at 52.
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they will receive their principal and interests payments or, in leu thereof, a valuable,

marketable aircraft. Legal title to the aircraft is held by an uowner trustee", typically

a large bank, which borrows money trom the lenders on a nonrecourse basis, pays

the seller of the aircraft in full, leases the aircraft to the lessee, and issues loan

certificates to the lenders evidencing their interests.89

From a pradical point of view the transaction develops in the following

manner: one airline needs an aircraft and there are sorne investors, also called

owner participants or lessors. looking for a way to pay less taxes for their business.

Then the investors approach a pension fund for the money but under United States

law, pension funds are forbidden by law from lending funds to buy aircrafts.

Here is where a bank, also called owner trustee, cornes into the picture

because il is the bank the one who borrows the money from the pension fund. The

reasons for the presence of the owner trustee is for purposes of easier

administration, insulation of the lenders trom the effects of future bankruptcy of the

equitable owner of the aircraft, and possible insulation of the equitable owner or

lessor from tort liability for damage caused by the aircraft.90

It is the owner participants or lessors the ones who hoId equitable and

residual tille to the aircraft because they also invest a small portion of the cost and

receive any rent that is not required to meet the lender's debt service or to pay

89

See S.R. Kruft. "Leveraged Aircraft Leases: The Lender's Perspective" (1989) 44
Bus. Law. 737 at 738.
90

Ibid.
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various expenses. They are also entitled to daim the tax benefits trom depreciation.

The airplane, after being purchased. is leased to the airline and the lease is

assigned to the bank by the lessor, as a mean of security. and the bank is paid as

the lessee pays to the lessor. In that way lessors are not accountable to the bank

and get the tax advantages at the same time.

At the end of the transaction, the owner participants buy the aircraft with

bank's money. borrowed fram a pension fund and they only put a small percentage

of the total investment while getting 100% of the depreciation benefits. By the time

the depreciation is over then lessors are called to pay taxes for ail the tax savings

of those years. Lessors should have had invested those savings in other financial

prajects as to be able to pay the taxes and have profits larger than the amount of

/ taxes to be paid to the govemment.

As these leases became more and more popular govemments realized that

they were the ones losing money and came up with a new policy requiring lessor­

investors to assume a real part of the risk inherent to the transaction. The minimum

investment requirement was set at 20% of the total amount of the transaction in

order to have the privilege of claiming 100% of the asset's depreciation. This

operation is what is called leverage. Also depreciation in the United States was

limited at 25% of the value of the asset par year.

Notwithstanding the tax benefits these leases allow investors there is growing

concem that prospective shareholders of airtines using these kind of financial

arrangements receive a hidden debt to equity ratio because they are not includecl

in their balance sheets. This is called off balance sheet financing. For this reason
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many regulatory boards and administrative commissions are starting to regulate the

accounting principles previously used to hide such agreements in order to have

access to a real financial picture of the corporation.
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PART G TITLE RESERVATION

A title reservation agreement is defined as an agreement for the sale of an

objed on terms that ownership does not pass until fulfillment of the condition or

conditions stated in the agreement.91 It serves to assure the seller that payment will

ultimately be made and allows the owner of the goods to seize the property should

the debtor fail in one of his obligations. The principal significance of a retention of

title clause from the seller's perspective is the potential priority it may give her vis-a­

vis other creditors in the event of the buyer's insolvency.92 This is also called a

conditional sale. If the purchase priee is payable in installments then the agreement

is called hire-purchase.

The economic purpose of these contrads is the furtherance of credit given

to persons or corporations who do not dispose of ready money and are not in a

position to give any other security than that attaching upon chattels they daily use

or deal in. Many arrangements are allowed varying from country to country. In

some, the seller is the one who keeps or reserves the title whereas in others a

finance company intervenes receiving through transferthe title reservation from the

91

Art. 1 of the Text of the Preliminary Draft UNIDROIT Convention on International
Interests in Mobile Equipment as Reviewed by the Drafting Committee. June 1999.
92

See R. B. Johnston. MA Unitorm Solution to Common Law Confusion: Retention of
Title under English Law and U.S. Law" (1994) 12 Int'I Tax & Bus. Law. 99 at 101 .
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seller.93

Three alternative categories of title reservation clauses. ail of which derive

from the simplest one, are used in commercial transactions. These are the

enlarged, the extended, and the all-monies retention oftitle clauses. The tirst one

is frequently used in cases where seller's goOOs are commingled or mixed with

other goOOs so that such goOOs are no longer separable and/or identifiable. The

extended clause serves te extend seller's rights in the delivered goods to the

proceeds of resale and/or to buyer's claims against subpurchasers. The last one

allows the seller to retain title to any or ta ail seller's goods in the buyer's inventory

until ail manies owed by the buyer have been paid.94

As mentioned before, underthe U.S. Aviation Act and the UCC reservation

of title is also recognized as a security interest. The only restrain found in the UCC

is Sec. 9-203 that limits the enforceability of this security instrument until it is

attached which is accomplished by fulfilling the three requirements found in Sec. 9­

204(1). Nonetheless, it is a common way ta secure property interests in the United

States although it is not in ether jurisdictions, as the United Kingdom, because of

outdated laws and uncertain judicial interpretations that tend ta declare them invalid.

Up ta here we have discussed the framework used by creditors ta secure

their property interests in general. Now we must move ta the international side of

93

C.C.A. Voskuil and J.A. Wade, Hague-Zagreb Essays 5 on the Law ofInternational
Trade (The Hague: Martinus Nijhoff Publishers, 1985) at 55.

See Johnston, supra, note 92 at 103.
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the equation and describe previous, present, and future efforts to unify this area of

law in lieu offacilitating the intemationallease and sale of highly movable goods as

aircrafts are.
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CHAPTER Il • CURRENT INTERNATIONAL CONVENTIONS IN fORCE

REGULATING INTERNATIONAL LEASES

PART A 1948 GENEVA CONVENTION

From it origins, intemational aircraft finance has been plagued with a series

of significant burdens arising from the own nature of cross-border transactions that

involved multiple parties, each one situated in different jurisdictions, and an asset

capable of flying from one country to another or of being operated in severa1of

them. The main consequence of these multiplicity of parties is the potential

application of conflicting national laws putting lessors and creditors alike in the

fragile position of losing their property interest over the aircraft or of losing their

credit rank to local creditors.

Each State, under its sovereign powers, adopts its property laws that set out

the rules for the creation and recognition ofsecurity rights. The creation ofa security

interest over an aircraft is a matter regulated by national property laws and imply an

ergs omnes right that can be invoked to exclude others and enforced against any

thircf party.

As early as 1926 the Comite International d'Experts Juridiques Aeriens

(CITEJA) was created and was assigned the task of drafting a convention on

so
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aeronautical registers, aircraft ownership, rights in rem, and mortgages.95 Two draft

conventions were produced in 1931 by the CITEJA but the Second Wortd War

hampered any further efforts to adopt bath draft conventions. After the war the

United States exhorted the intemational community to adopt a convention to

manage the increasing legal controversies caused by the growth of international

aviation.

ln 1948 1CAO approved the draft presented by CITEJA in its second session

held in Geneva and the Convention on the International Recognition of Rights in

Aircraft later came into force. An analysis of its articles certainly leads to the

conclusion that it is a system created to deal with issues of conflicts of laws.

The four basic objectives of the Geneva Convention are:

• the protection of secured creditors who have lent money on the

security of the aircraft;

• the protection of third parties dealing in or with aircraft against hidden

charges:

• the definition and protection of "privileged" or "priority" claims against

aircraft:

• the facilitation of the transfer of aircraft from one national registry to

another.96

9S

See G. N. Calkins, Jr., "Creation and International Recognition ofTitle and Security
Rights in Aircraft" (1948) 15 J. of Air L. 156 at 162.
96

See R.O. Wilberforce, "The International Recognition of Rights in Aircraft" (1948)
2 Int'I. L. Q. 421 at 424.
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Under Article 1 of the Convention eaeh contracting State undertakes to

recognize:

• rights of property in aircraft;

• rights to aequire aireraft by purehase coupled with possession of the

aireraft;

• rights to possession of aircraft under leases of six months or more;

and

• mortgages, hypotheques and similar rights in aireraft whieh are

contractually ereated as seeurity for payment of an

indebtedness.97(emphasis given)

However, the recognition of those rights is not automatically aehieved with

the creation of a legal instrument because Art. 1also requires two critical additional

conditions for it to apply: (1) that those rights and seeurities "have been constituted

in accordance with the law of the contraeting State in which the aireraft was

registered as to nationality at the time of their constitution; and (2) that those rights

and securities "are regularly recorded in a publie record of the contracting State in

which the aireraft is registered".This second requirement ofhaving a central registry

for the recordation of securities is the one preventing Canada trom ratifying the

Convention.

Art. Il of the Convention provides that the effects of recording any right, with

97

It is fundamental for the reader of this study to understand that under the Geneva
Convention the security interest must be created by contract and not by operation
oflaw.
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/

regard to third parties, are determined according to the law of the contracting State

where it is recorded. Hence. any controversy involving priority issues over recorded

rights is to be resolved under the law of the State of nationality of the aircraft.

Additionally. ua contracting State may prohibit the recordation of any right which

cannot validly be constituted according to its national laws".98

The result is that with respect to civil aircraft registered in a country which is

a party to the Convention, those vaUd interests in aircraft recorded in that country

will be recognized and will be given priority on judicial sale by every other country

which is party to the Conventjon. Forthis ta happen il must be understood that bath

the country where the aircraft is registered and the country where the owner or

financier is enforcing its rights must be parties to the Convention before there is any

benefit.99

Art. 111(2) confers the right to any person to receive from the authority duly

certified copies or extracts of the particular recorded. The importance of this clause

derives from the fact that the Geneva Convention expressly elevates the validity of

such copies orextracts considering them prima facie evidence ofthe contents ofthe

record. This means that third parties are protected against hidden security rights

and may rely on what is there recorded to constitute and record theirs. The

Convention also protects third parties interests by requiring, under Art. 11(1) that ail

98

Art. 11(3) of the Geneva Convention, supra. note 4.
99

See C. Thaine, "Security Interests in Aircrafts and Spare Parts 1: England and
Wales", (1987) 15 1. B. L. 167 at 168.
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recordings relating to agiven airerait must appear in the same record facilitating any

title search done by present and future creditors.

Although the Convention's mainobjedive was to ease the recordation and

recognition of international securities overaircraft. it also gives priority to a restricted

number of claims that are to be considered privileged over ail other interests there

recognized. Art. IV of the Convention sets out a priority system for claims. It

provides that in the event of any claim related to compensation for salvage of the

aircraft or extraordinary expenses indispensable for the preservation of the aircraft

give rise. under the law of the contracting State where those operations were

terminated, to a right conferring a charge against the aircraft such claims receive

priority over ail other rights.

It is important ta highlight that under Art. IV(3) any of the rights mentioned in

Art. IV(1) may be noted on the national record. within three months from the date

of the termination of the salvage or preservation operations. Hence, the previous

discussion on whether a possessory lien in the United States under Sedion 9-310

of the UCC, as weil as under state's laws. must be registered or at least notified ta

the Airerait Registry to exercise the given priority overothersecured interests tends

to lead to the conclusion that if the holder wants ta have priority over secured

creditors. the lien must be registered in order to receive recognition in other

international jurisdidions.

Therefore. in the unresolved debate of how a case in the United States

involving an internai controversy of purely national creditors and a holder of a

possessory lien over an American airerait. it can be argued that ifunderthe Geneva
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Convention the lien must be registered to receive the protection and priority given

by the Convention and following the holding in the case of Phi/ka Aviation, it is

imperative to conclude that the same treatment shall be followed in these intemal

cases. In this way there would only be one procedure to be followed for national

and international claims; to record it and domestic priority will be automaticallygiven

under the UCC, states' laws and intemationally under the Convention.

The recognition of mortgage and securities amounts extends to ail sums

secured by them but the amount of interests claimed may not exceed three years

priorto the execution proceedings togetherwith those accrued during the execution

proceedings. 1OO

ln the unfortunate case of an execution against the aircraft the proceedings

of the sale shall be determined by the law of the contracting State where the sale

takes place provided that the date and the place of the sale must be fixed at least

six weeks in advance.101 Other procedures must also be followed under the

Convention before for the sale in execution as: the submission of certified extracts

of the executing creditor's recorded rights, one month's public notice of the sale,

and a notification to ail other recorded owners and holders of recorded rights in the

aircraft and to the holders of rights mentioned under Art. IV of the Convention

(salvage and preservation expenses).

The consequences of failure to observe these requirements are determined

100

Art. V of the Geneva Convention, supra, note 4.
101

Art. VII(1) and (2)(a) of the Geneva Convention, supra, note 4.
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by the law of the contrading State where the sale takes place. However, Art. VII(3)

adds that any sale taking place in contravention of the requirements of the

Convention can be annulled upon demand made within six months trom the date

of sale by any person suffering damage as the result of such contravention.

Additionally, if the executing creditor is not first in rank, ail rights having priority over

his claim must be covered by the proceeds of the sale or assumed by the

purchaser. 102 Finally, the transfer of property of the aircraft is effected free from ail

rights not assumed by the purchaser.103

As to the priority order given by the Convention, il is as follows:

• claims based on Art. XII arising from customs, immigration, and air

navigation charges.104

• claims based on Art. VII (6) for the costs of sale in execution which

"shall be paid out of the proceeds of sale before any other claim,

including those given preference by Art. IV".105

• claims based on Art.. X conceming spare parts.106

• claim based on Art. IV for preservation and salvage of the aircraft

102

Art. VII(4) of the Geneva Convention, supra, note 4.
103

Art. VIII of the Geneva Convention, supra, note 4.
104

Art. XII of the Geneva Convention, supra, note 4.
lOS

Art. VII of the Geneva Convention, supra, note 4.

106

Art. X of the Geneva Convention, supra, note 4.
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005tS.107

Art. IX of the Convention limits the transfer of an aircraft trom the national

registry or record of a contracting Stateto that of another contracting State ta only

cases where ail holders of recorded rights have been satisfied or consent to the

tran5fer. The exception is the case of a sale in execution under Art. VII, process

previously discussed in this study.

Engines and spare parts are covered by Art. X of the Convention which

recognizes recorded security interests over them if the law of the aircraft's State of

registry sa provides. Nonetheless, for the international recognition of security

interests in spare parts ta operate a couple of requirements must be fulfilled. First,

the spare parts must be stored in a specifie place and must remain there stored in

order for the security interest to receive recognition in other contracting States and

secondly, there must be an appropriate public notice fully disclosing ail the details

of the security interests as to inform third parties that those spare parts are

encumbered.

Last, but not the least. the Convention also specifies that recognition of

security interests in spare parts can only be recognized when done in extension of

a charge created upon an aircraft. Therefore, security interests in spare parts

exelusively is out of the scape of the Convention. Presently, aireraft engines

interchangeability is a leading pradiee in the industry and creditors may find their

security and property interests hindered or unprotected. in the worst cases, because

107

Art. IV of the Geneva Convention, supra, note 4.
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the Convention does not protects them. This lack of protection has leaded to the

increasing use of title insurance and complicated legal frameworks to ensure the

property interest of creditors in intemational transactions resulting in higher costs

for ail parties involved.

Among the effects of non-ratification of the Convention is that the non­

contracting State. as a matter of public intemationallaw, has no duty to recognize

a security interest perfected in anothercountry. Instead ofrecognizing the mortgage

to the extent to which it would be recognized in the state where it is registered the

foreign court might apply its local rules as to enforceability, possession, and priority

and enforce the security only to the extent that it would be enforceable if it were a

local mortgage.108

Notwithstanding the advantages that the Geneva Convention introduced in

1948, the field of aircraft finance has developed to a degree where the Convention

appears to be outdated and needs to be modemized to further strengthen its

objective. Also the limited number of countries that have ratified it diminishes its

application leaving ratifying countries and their investors in a vacuum as to the

recognition and enforceability of their security interests in non-ratitying countries.

Finally, the lack of recognition ofsecured interests in spare parts has also frustrated

the original objective of the Convention leaving out of its scape of application one

of the areas of higher importance in aviation industry today.

A new draft convention was adopted in 1988 called The UNIDROIT

108

See C. Thaine. supra. note 99 at 169.

S8



•

•

Convention on International Financial Leasing109 with the objedive of modemizing

the Geneva Convention in part and ta forward the recognition of financial leases

intemationally.

109

The UNIDROITConvention on Intemational Financial Leasing, 28 May 1988, (1988)
Revue de Droit Uniforme 135, supra, at note...
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PART B UN.DROIT CONVENTION ON INTERNATIONAL FINANCIAL LEASING

Financial leases have become a leading mechanism used by airtines to

secure access to newer technology and equipment. It is this increased role in the

aviation industry that obliges borrowers to enter into contractual relationships with

numerous intemational leasing companies based in many countries. Financiers

then rely on the leasing arrangements thereby created ta secure their interests but,

as previously discussed, each State is free ta adopt domestic laws to regulate such

contracts and the rights there stipulated.

As a result of the multiple legal frameworks in force in each country, lessors

and creditors face an uncertain and unpredidable legal environment that results in

extremely complex transactions with the only purpose of securing their investment

intemationally. The best example of the development of financial leases is the

cross-border lease where the three parties to it: the manufacturer, the lessor, and

the lessee are usually situated in different States involving three different legal

systems and laws. The lack of homogeneous treatment, fiscally and substantively

speaking, is the source of conflicts that limit the development of these type of

transactions.

The intemational response to unify and simplify this area ofthe legal practice

was the adoption of the Leasing Convention in 1998 with the purpose ta unify

property and commercial laws adapting them ta the triangular relation find in
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international financial leases. A relation characterized by the existence of two

different contracts: one between the supplier and the lessor and another between

the lessor and the lessee. It is this relation the one that frames the scope of the

Leasing Convention encompassing under Art. 1(1) a transaction in which the

lessor, on the specifications of the lessee, enters into an agreement with a third

party, the supplier, to acquire plant, capital goods or other equipment on terms

approved by the lessee and grants the lessee the right to use the equipment in

returnforthe paymentofrentals. Those rentais payed underthe leasing agreement

are to be calculated so as to take into aceaunt in particular the amortization of the

whole or a substantial part of the cost of the equipment.110

This Leasing Convention applies ta ail financial leasing transactions in

relation to ail equipment excluding those ta be used primarily for the lessee's

personal, family, or household use.111 Notwithstanding the fact that this is a

Convention with unifying purposes no national taxation laws and policies have been

affected by it while it addresses the legal aspects of the transaction and the duties

owed by each party to the other. 112 It also applies whether or not the lessee has or

subsequently acquires the option ta buy the equipment or to hold it on lease for a

110

Art. 1(2)(c) of the Leasing Convention, supra, note 109.
HI

Art. 1(4) of the Leasing Convention, supra, note 109.
112

See M.D. Rica, "Current Issues in Aireraft Finance" (1991) 56:4 J. Air L. 1027.
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further period. and whether or nat for a nominal priee rentaI.113 It must be

emphasized that under domestic taxation laws these alternatives become 1Iags

pointing out toward the classification of the lease as an operating or financial one

for tax purposes and imply significant differences in depreciation of the asset

alIowances.

1. Scope of Application of the Convention

The Leasing Convention has three requirements in arder ta apply to financial

lesses:

(1) the lessor and the lessee must have their places of business in

different States: and

(2) those States and the State in which the supplier has its place of

business are contrading States: or

(3) bath the supply agreement and the leasing agreement are govemed

by the law of a contrading State. (emphasis supplied)

It is clearly stated that there are two altematives way to activate the

application of the Leasing Convention. The first altemative involves the situation

where the lessor and the lessee have their places of business in different States

and those States and the State in which the supplier has its place of business are

113

Art. 1(3) of the Leasing Convention. supra, note 109.
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contracting States. The otheralternative renders the Leasing Convention applicable

when the lessor and the lessee have their places ofbusiness in different States and

bath the supply agreement and the leasing agreement are governed by the law of

a contracting State.114

The second alternative presents a singular situation because it only requires

the involvement of one contracting State in the transaction. For example: an

American lessee leases an Airbus aircraft from an 1rish lessor and they sign the

agreement in Rome, Italy. Meanwhile the lessoraccords with Airbus to purchase the

aircraft and also signs the supply agreement in Rome, ltaly. Under these

circumstances the Leasing Convention will be applicable ta the transaction due to

the fact that ltaly, along with France, Nigeria, and Hungary115 ratified it and in case

of any controversy the rights of ail of the parties will be analyzed under the Leasing

Convention, even in a case brought up in the United States which is nat a

contracting State, so far.

Contrary to the Geneva Convention, the Leasing Convention has an opt-out

clause that allows parties to exclude its application but only in the case where each

of the parties to the supply agreement and each of the parties to the leasing

agreement agree to do SO.116 Furthermore, parties to a leasing agreement underthe

114

Art. 3(1)(a) and (b) of the Leasing Convention, supra, note 109.
liS

See UNIDROIT, IIReport on the Activity of the Institute-1996" Report 1996-C.D.
(76)2 (1997) 1 UNIDROIT Actes et Documents at 22.
116

Art. 5(1) of the Leasing Convention, supra, note 109.
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Leasing Convention can also derogate from orvary the effectofany of its provisions

except as stated in Arts. 8(3) and 13(3)(b) and (4).117

2. Rights and Dulies of the Parties

(a) Lessor

The Leasing Convention proteds lessor's rights in the equipment by even

making them valid againstthe lessee's trustee in bankruptcyand creditors, including

creditors who have obtained an attachment or execution.118 The applicable law to

solve this situation will be that of the State where the aircraft is registered. 119

However, the lessor's rights shall not affed the priority of any creditor having:

(1) a consensual or non-consensual lien or security interest in the

equipment arising otherwise than by virtue of an attachment or

execution, or

(2) any right of arrest, detention or disposition conferred specifically in

relation to ships or aircraft under the law applicable by virtue of the

rules of private international law.120

117

Art. 5(2) of the Leasing Convention, supra, note 109.
118

Art. 7(1 )(a) of the Leasing Convention, supra, note 109.
119

Art. 7(3)(b) of the Leasing Convention. supra, note 109.
120

Art. 7(5)(a) and (b) of the Leasing Convention. supra. note 109.
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Generally speaking, lessors will not be liable for any liability arising trom the

use of the equipment, except as expressly indicated in the Convention. The first

exception is where the lessee has suffered a loss as the result of its reliance on the

lessor's skills and judgement and for the lessor's intervention in the selection of the

supplieror the specifications ofthe equipment.121 The Leasing Convention provides

that lessors are excluded fram liability to third parties for death, personal injury or

damage to property caused by the equipment but it does not govems lessor's

liability in any other capacity as owner, per example.122

Lessors are also obliged to warrant lessees' quiet possession of the

equipment against any eviction judgement and that such possession will not be

disturbed by a person who has a superior title or right or claims it, where such right

or claim is not derived from an act or omission of the lessee. 123

(b) LesBee

The main duties imposed upon lessees are:

1... to take proper care of the equipment;

2... to use it in a reasonable manner; and

3... to keep it in the condition in which it was delivered, subject to fair

121

Art. 8(1 )(a) of the Leasing Convention, supra, note 109.
122

Art. 8(1 )(b) and (c) of the Leasing Convention, supra, note 109.
123

Art. 8(2) of the Leasing Convention, supra, note 109.
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wear and tearand to nay modification ofthe equipment agreed by the

parties.124

4- to return the equipment to the lessor in good conditions unless

exercising a right to buy the equipment or ta hold it on lease for a

further period.125

(c) Supplier

Article X of the Convention introduces one important innovation in

international financialleases because it assigns duties ta the supplier in favor ofthe

lessee bypassing the fact that there is not direct contractual link between bath of

them. The duties of the supplier under the supply agreement are also owed to the

lessee as if it were a party ta that agreement and if the equipment were ta be

supplied directly to the lessee. However, the supplier shall not be liable to bath the

lessor and the lessee in respect to the same damage. 126 The only limitation to this

privilege given ta the lessee is that it cannat terminate or rescind the supply

agreement without the consent of the lessor.127

The real innovation ofthe Convention is creating the fiction ofa duty between

124

Art. 9(1) of the Leasing Convention, supra, note 109.
125

Art. 9(2) of the Leasing Convention, supra, note 109.
126

Art. 1O(1) of the Leasing Convention, supra, note 109.
127

Art. 10(2) of the Leasing Convention, supra, note 109.
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two parties that contractually have none although it is a common practice in aireraft

leasing agreements and specially in financial leases, that the lessor assigns the

lessee ail elaims against the supplier or manufacturer related ta warranty covered

services. among others. Here direct and bilateral duties are created and recognized

between those two parties: the lessee and the supplier. From a practical standpoint.

assigning a duty to the supplier in favor of the lessee is a legitimate idea because

it is the lessee the party that really uses and possess the equipment during most of

its useful life and is the one who faces ail the inconveniences. if any. of operating

the supplied equipment. Meanwhile. financial lessors are taken out of the picture

because they are only providing the financial support for the transaction and

commonly have no contact with the aircraft whatsoever. They only receive a

secured interest in the asset, nothing else.

3. Non-Performance by the supplier and/or the lessor

The Leasing Convention recognizes alternative actions to bath the lessee

and the lessor ta aet against the supplier in case the equipment is not delivered.

delivered late or fails ta conform to the supply agreement. It can be said that this is

part of the triangular nature of the transaction and also part of the innovations

introduced by the Convention. In a certain way, the lessor is somewhat protected

trom the lessee because it can resort to aet directly against the supplier bypassing

the lessor.

Ifa defaultoccurs the lessee has the right. as against the lessor, ta reject the

equipment or to terminate the leasing agreement and the lessor has the right to
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remedy its failure to tender equipment in conformity with the supply agreement as

ifthe lessee had agreed ta buy the equipment from the lessor underthe same terms

as those of the supply agreement.128

The lessee has two additional rights in case of lessors default. First, the

lessee is entitled to withhold rentais payable under the leasing agreement until the

lessor has remedied its failure to tender equipment. 129 The second right allows the

lessee, after exercising its rights ta terminale the leasing agreement, to recover any

rentais and other sums paid in advance, less a reasonable sum for any benefit the

lessee has derived trom the equipment.130 However, the lessee has no other

executable right against the lessor for non-delivery, delay in delivery or delivery of

non-conforming equipment unless the default is a result ofthe aet or omission ofthe

lessor.131

4. Default by lesse.

There are two parallel procedures for the lessor to deal with lessee's datault

set forth in the Convention that are directly related ta the degree of the default. In

case ot a lessee's default the lessor may recover accrued unpaid rentais, together

128

Art. 12(1 )(a) and (b) of the Leasing Convention, supra, note 109.
129

Art. 12(3) otthe Leasing Convention, supra, note 109.
130

Art. 12(4) of the Leasing Convention, supra, note 109.
131

Art. 12(5) of the Leasing Convention, supra, note 109.
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with interests and damages.132 However, where the lessee's default is substantial

then lessor may also require accelerated payment ofthe value of the future rentais,

if the lease agreement so provides, or terminate the leasing agreement. After such

termination the lessor may recover possession of the equipment and may recover

damages to place him in the position in which il would have been had the lessee

performed the leasing agreement in accordance with its terms.133

If the lessor chooses to terminate the leasing agreement, it is not entitled to

enforce a term of the agreement providing for acceleration of payment of future

rentais but the value of those rentais may be taken into account when computing

the damages. 134

The world substantial default was highlighted because there is no definition

in the Convention as to what default constitutes a substantial one to activate the

additional remedies in favor of the lessor. How many unpaid rentais shall be owed

and outstanding? Can a simple default become a substantial one if the lessee does

not respond immediately to lessors pleads? These are questions that national

Courts will have to answer while interpreting the Convention.

ln case the parties provided a clause in the leasing agreement on how to

compute the recoverable damages, such clause shall be enforceable between the

132

Art. 13(1) of the Leasing Convention, supra, note 109.
133

Art. 13(2)(a) and (b) of the Leasing Convention, supra, note 109.
134

Art. 13(4) of the Leasing Convention, supra, note 109.
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parties unless it would result in damages substantially in excess of those provided

under Art. 13(2)(b).135 Once again national courts will have to interpret the world

substantial to rule whether the alternative damages clause will operate or not,

leaving another loophole that may lead to an unequal application of the Convention

depending on the State the case is filed.

Moreover, the faculty of the lessor to exercise its right of acceleration or of

terminating the leasing agreement is restricted to lessors notification to the lessee

giving him a reasonable opportunity of remedying the default so far as it can

remedied.136

Finally, lessors have the duty to mitigate their losses and theyare not entitled

to recover damages to the extent they have failed to take ail reasonable steps to

mitigate them. 137

5. Transfer of rights

Pursuant to Art. 14(1) of the Convention the lessor may transfer or otherwise

deal with ail or any of its rights in the equipment or under the leasing agreement.

However, that transfer shall not relieve him ofany of ils duties under the agreement

or alter either the nature of il or ils legal treatment under the Convention.

13S

Art. 13(3)(a) and (b) of the Leasing Convention, supra, note 109.
136

Art. 13(5) of the Leasing Convention, supra, note 109.
137

Art. 13(6) of the Leasing Convention, supra, note 109.
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Meanwhile, the lessee may transfer the right to use the equipment or any

other rights under the leasing agreement only with the consent of the lessor and

subject to the rights of third parties.138

Even though the Leasing Convention introduces various legal innovations

and helps to unify the international aspects of leasing agreements, it seems to be

suffering from two unexpected troubles: tirst, countries in general have not

demonstrated much interest in ratifying the Convention which may lead to the same

unfortunate situation encountered by the Geneva Convention. By comparison, the

new draft conventions are much more specifie and cover more situations able to

lead toward a real unification of private internationallaws in the field of security

interests in mobile equipment.

Second, il may be concluded that the Leasing Convention was the initial

effort leading to the present drafts and is destined to be superseded by the new

Convention and Protocol preventing countries from ratifying it while they await for

the final adoption of the drafts.

The fact that ICAO has assumed an active role in drafting and discussing the

proposed drafts implies thatthe international community is, at least, paying attention

to and is aware of this latest effort by UNIDROIT. Even the Geneva Convention is

destined to be superseded by the Protocol on aireraft equipment draft if il is finally

adopted and ratified which may also explain the international hait in terms of

ratifications of bath conventions.

138

Art. 14(2) of the Leasing Convention, supra, note 109.
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CHAPTER III • DRAFT UNIDROIT CONVENTION ON INTERNATIONAL

INTERESTS IN MOBILE EQUIPMENT AND THE PROTOCOL RELATED TO

AIRCRAFT EaUIPMENT

As this study has tried to demonstrate the field of mobile equipment lesses

probably is the fastest growing area of financial transactions involving assets to be

used for commercial purposes. These assets have been increasing in priee due to

the technological developments they incorporate, their longer useful life, and their

capacity to generate more profits by allowing operators to embark in more complex

services and operations by virtue of higher dependability indexes.

Two international conventions are presently in force dealing with leasing

agreements and the security interests thereby created to protect financiers. They

are the Geneva Convention and the UNIDROIT Convention on International

Financial Leasing. Nonetheless, the degree to which these transactions have

evolved and the amounts of money they represent make it necessary for the

international community to respond with an unifying convention on the matter.

The necessity of a new convention increases with the fact that securities,

default, and bankruptcy laws are matters ofdomestic legislation while financial and

operating leasing agreements involve multiple parties subject to different national

laws. This circumstance increases costs to lessees and reduces the opportunities

to sorne others located in non-trusted countries where domestic laws do not

encompass financial transactions as these.
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The genesis of UNIDROlrs drafts on security interests in mobile equipment

can be traced back to 1988 at the 67th Session of the Governing Council held in

Rome, ltaly. In that session the Canadian delegation made a proposition suggesting

a study to further unify the laws relating to security interests in personal property.

It became clear at that moment that the Leasing Convention was only the first step

toward total unification in this field. Even UNIDROIT's Secretary General

acknowledged in the same session that he was informed of the interest shown in

the subject by representatives of a number of delegations.139

Pursuant to a decision of UNIDROIT's Goveming Council in ils 68th Session,

a study and a questionnaire were prepared by Prof. Ronald C. Cuming, member of

the Canadian delegation, and cireulated to banks, financial institutions, and

businesspeople to receive their views and feedbacks about the topie.

ln 1992 UNIDROIT's Governing Council authorized the creation ofa Working

Group to examine the feasibility ofdrawing up uniform rules on certain international

aspects of security interests in mobile equipment. The Working Group met for the

first time from 9 to 11 March, 1992 in Rome, ItalYand began considering different

aspects related to the project. 14O

Latter in the exploratory process an Aviation Working Group was created due

139

See UNIDROIT, -Report of the Session, Goveming Council 67th Session"
(Rome:1988) UNIDROIT' s Proceeding and Papers, C.D. 67- Doc. 18.
140

See UNIDROIT, "Report of the Restricted Exploratory Working Group to Examine
the Feasibility of Drawing up Uniform Rules on Certain International Aspects of
Security Interests in Mobile Equipment" (Rome: 1992) UNIDROIT's Proceedings
and Papers, Study LXXII-Doc. 5 and Doc. 4 .
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to the potential significanee the proposed Convention could have in international

aviation finance. The Aviation Working Group141 was co-organized by The Boeing

Company and Airbus Industrie and was assigned the task of preparing a

memorandum to UNIDROIT recommending the desired content of the proposed

convention as related to aviation equipment and aviation finance.142

The Aviation Working Group produced a Memorandum where it was made

clear that special attention was to be rendered to issues in aviation finance as part

of the efforts leading to draft an international convention in the area of securities in

mobile equipment. They also expressed that one of the fundamental mechanism

necessary to ensure the proper working of the proposed convention was centering

it on an international asset registry which, subjected to certain local priorities, shall

establish priorities on a first-to-file basis. The second recommendation made,

amongst others, was to include an analogous provision to UNIDROIT Convention

on International Financial Leasing regarding the perfection of security and leasing

rights in the context of insolvency and bankruptcy proceedings.143 Special attention

141

The Aviation Working Group's members were: Airbus Industrie, Bank Indosuez,
Douglas Aireraft Company, General Electric Aireraft Engines, 1ntemational Lease
Finance Corporation, Kreditanstalt fur Wiederaufbau, Rolis Royee, Snecma, The
Boeing Company, The Long Terrn Credit Bank of Japan, and United Technologies
Pratt & Whitney.
142

See Cohen, supra, note 34.
143

See UNIDROIT, "Memorandum of the Study Group for the Preparation of Uniforrn
Rules on International Interests in Mobile Equipment: Sub-Committee for the
Preparation of a First Draft, Aviation Working Group" (Rome: 1995) II-UNIDROlrs
Proeeedings and Papers, Study LXXII - Doc. 16.
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was given to the recordation ofseeurity interests in aireraft engines and a Subgroup

was created to address that particular issue. The Subgroup also supported the

effort to draft a convention and suggested the development of an international

aireraft engine registry to record engines ownership and title conveyances as weil

as other interests in aireraft engines, ineluding seeurity interests, leasehold

interests, and aireraft lease assignments.

According to the Aircraft Engine Subgroup, while it is felt that the Title

Tracking System will create a greater burden on aireraft lessors and financiers to

develop, negotiate, and thereafter manage engine use covenants and restridions,

the creation of a elear system of recordation of engine ownership and other

interests:

• outweighs the administrative burden that would be created initially;

and

• the ability ofoperators to acquire spare engines will be enhanced over

time as engine financiers become accustomed to aclear international

standard. 144

The next foreordained objective in this study is to canvass some of the

articles of the proposed texts with the caveat to the reader that the proposed

convention and aireraft protocol are still drafts under study by multiple committees

and sub-committees. The drafts used are those eirculated by the Canadian

Govemment for analysis by its national advisors and identified as the ones up for

144

Ibid.
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discussion in the Second Joint Session of UNIOROIT-ICAO setto begin atthe end

of the month of August of 1999 in Montreal, Canada.
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• PART A PRELIMINARY DRAFT UNIDROIT CONVENTION ON
INTERNATIONAL INTERESTS IN MOBILE EQUIPMENT

•

This convention is conceived by the drafters as the pivot from which each

derivative protocol will takeover and will broaden the scope of the convention as

specifically applied to their areas of its concentration. There are at least two other

Working Groups drafting protocols on space and railway equipments, in addition

to the one exclusively dedicated to aviation.

The tirst difference apparent to the reader of this Draft Convention, as

compared with the Geneva Convention and the UNIDROIT Convention on

Intemational Financial Leasing, is that it begins with a section of definitions setting

out the meaning of certain words as they are used in the draft convention. Three

kind of agreements are thus recognized: (1) a security agreement; (2) a title

reservation agreement; and (3) a leasing agreement.145

1. The International Interest

For purposes of the Draft Convention an intemational interest in mobile

equipment is an interest, constituted under the formai requirements of Art. 7, in a

uniquely identifiable object of a category as such objects designated in a Protocol:

14S

See Art. 1of the Preliminary Draft UNIDROIT Convention on Intemationallnterests
in Mobile Equipment, Appendix 1 of this study [hereinafter Draft Convention]. Due
to the fact that these drafts are not yet available in any published resource a copy
of bath drafts has been included as appendixes to this study to facilitate and
familiarize the reader with the text of them as explained herein.
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• • granted by the charger under a security agreement;

•

• vested in a persen whe is the conditional seller under a title

reservation agreement; or

• vested in a person who is the lessor under a leasing agreement.146

A special chapter in the Draft Convention has been dedicated to non..

consensual rights or interests as possessory liens, expenses for salvage of the

equipment, or extraordinary expenses for the preservation of it. Nevertheless, after

a deeper examination of the Draft Convention the reader can identify multiple

proposed additions and/or amendments throughout the draft that make reference

to non--consensual rights or interests.147

The Draft Convention has been construed in such a way that il will govem:

• the constitution of an international interest, its effects, its assignment

and rights of subrogation;

• matters relating to the international registration system and the

modalities of registration; and

• questions of jurisdiction.148

146

See Art. 2(2) of the Oraft Convention, supra, note145.
147

For example see Arts 15(1 )(a) and 20(4) of the Oraft Convention, supra, note
145.
148

See Art. 2(4) of the Draft Convention, supra, note 145. As mentioned before, these
texts are under study and have suffered numerous changes and il is clear that they
will suffer lots more bafora they are finally adopted.
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2. Scope of Application

Pursuant to Art. 3 of the Draft Convention, it will apply when at the time of the

conclusion of the agreement creating or providing for the international interest (1)

the obligor is situated in a contracting State or (2) the object to which the

international interest relates to has a connection, as specified in the Protocel, with

a contracting State. This clause serves as the link between the Chicago Convention

on matters of aircraft registration and nationality, and the Aircraft Protocol.

It is the place where the lessee is located that activates the application ofthe

Convention or the place of registration of the aircraft. Meanwhile, the obligor or

lessee is considered to be located in any contracting State where it:

• is incorporated;

• has its registered office;

• has ils centre of control; or

• has ils place of business149

An additional clause has been proposed to explain that the obligor's place

of business shall, if it has more than one place ofbusiness, mean its principal place

of business or, if it has none, its habituai residence.

Ifcompared with the Leasing Convention, the Draft Convention seems ta be

broader in scope and a detailed list has been added as to where the obligor's place

of business is located. The list also serves as a ranking mechanism stating the

orcier of alternatives that can be used ta establish il in case of doubts or

149

See Art. 4 of the Oraft Convention, supra, note 145.
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controversies.

3. Formai Requirements

Art. 7 of the Draft Convention provides that any intemational interest created

or provided under the Convention must:

• be in writing;

• relate to an object of which the chargor, conditional seller or lessor

has power to dispose;

• enables the object to be identified in conformity with the Protocel; and

• in the case of a security agreement, enables the secured obligations

to be determined, but without the need to state a sum or maximum

sum secured.

This is a new approach to the creation of international security interests

because the Geneva Convention, Art. l, only requires that such interests are

created by virtue of a contract. The Leasing Convention remains silent about any

formai requirement while it makes reference overand over to the leasing and supply

agreement.

4. Default Remedies

ln this Chapter the Oraft Convention adopts a two tier system depending on

whether the party having an international interest is a chargee under a security

agreement in one side or a conditional seller or lessor in the other. In the event of

a default, the chargee, to the extent that the chargor has so agreed, may (i) take
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possession orcontrol ofany object charged to it, (ii) sell orgrant a lease ofany such

object, and/or (iii) collect or receive any incame or profits arising from the

management or use of any such object.150

However, in the case the default arises under a title reservation agreement

or under a leasing agreement, the conditional seller or the lessor may (i) terminate

the agreement and take possession or control of any object to which the

agreements relates, or may (ii) apply for a court order authorizing or directing either

of these aets.151 Contrary to the Leasing Convention provisions, the alternatives

given to the lessor in case of a lessee's default in the Draft Convention are limited

because nothing is said about interests, damages, and accelerated payment of the

value of future rentais.

Being an updated convention, the drafters included an article to define

default allowing parties to agree as to the events that may constitute it while in the

absence of such agreement, the default has to be a substantial one ta activate

chargee and lessors rights underthe Draft Convention.152 Once again we are faced

with the question of what constitutes a substantial defau/t as meant by the Draft

Convention and no further explanation is given about it. In any event, any of the

remedies provided by the Draft Convention must be exercised in conformity with the

ISO

See Art. 8{1) of the Oraft Convention, supra, note 145.
ISI

See Art. 10 of the Oraft Convention, supra, note 145.
IS2

See Art. 11 of the Oraft Convention, supra, note 145.
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procedure prescribed by the law of the place where the remedy is to be

exercised. 153

Another innovation contemplated by the Draft Convention is provided under

Art. 14. It imposes upon contracting States the duty to ensure that an obligee who

adduces prima (acie evidence ofdefault by the obligor, pending final determination

of its claim and ta the extent the obligor has sa agreed, may obtain speedy judicial

relief in the form of one or more of the following orders as the obligee requests:

• preservation of the object and its value;

• possession, control or custody of the object;

• immobilization of the object;

• sale, lease or management of the object;

• application of the proceeds or incorne of the object.154

Nevertheless, the courts of a contracting State will only have jurisdiction to

grant these judicial reliefs where:

• the object is within or physically controlled tram the territory of that

State;

• the defendant is situated within that territory; or

• the parties have agreed ta submit to the jurisdiction of that court.155

ISJ

See Art. 12 of the Draft Convention, supra, note 145.
1S4

See Art. 14 of the Draft Convention, supra, note 145.
ISS

See Art. 40 of the Draft Convention, supra, note 145.
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5. The International Reglstration System

Here we are faced with the most difficult part of the Oraft Convention

because these articles are the ones subjected ta the higher degree of scrutiny not

only by the Orafting Committee but also from a special Registration Working Group

that was created to do a thorough analysis of its drafting and implications. In the last

Joint Session heId in February of 1999 in Rome, Italy the report filed by the

mentioned working group included countless propositions to change the text of

almast ail the articles relating to the International Registration System foreseen in

the Oraft Convention.

Besides these problems, it is important ta mention that this probably is the

main breakthrough and objective of the Oraft Convention upon which ail parties

involved in the drafting process seem to concuras to the necessity ofcreating it and

the benefits it will introduce to the financial industry.

The planned International Registry will be established ta register (i)

international interests, prospective international interests [and registrable non­

consensual rights and interests] if the brackets arefinally included, (ii) assignments

and prospective assignments of international interests, and (iii) subordinations of

interests under (i).156

An additional characteristic ofthe international Registry is that it will be given

internationallegal personality as may be necessary for the exercise of its functions

156

See Art. 15 of the Oraft Convention, supra, note 145.
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and the fulfillment of its purposes. 157 It would also be liable ta any persan that

suffers loss by reason of any errer or system malfunction and immune from any

other legal process and seizure unless expressly waived by the International

Registry itself. 158

As it is currently proposed there are two alternatives on how it will operate.

The first is creating two bodies: the Intergovemmental Regulator and the operators

ofthe International Registry. The Regulatorwill establish the Intemational Registry,

designate the Registrar and oversee the operation and administration of the

Registrythereof.159 Nonetheless, the Registration Working Group recently proposed

that instead of creating two different bodies an alternative to be considered is an

unitary Intemational Registry Authority which would ad as both operator and

regulator.160

This is not the only difficult task in hands of the Registration Working Group

because another great uncertainty is deciding who is going to oversee the aircraft

and engines registry, whether ICAO or an independent authority created for that

specifie purpose. This particular issue will be addressed later in our study.

157

See Art. 15(2) of the Draft Convention, supra, note 145.
158

See Art. 26 of the Draft Convention, supra, note 145.
159

See Art. 16 of the Draft Convention, supra, note 145.
160

This alternative was submitted by the Registration Working Group as part of the
recommendations made ta the Preliminary Oraft Protocol on Matters Specifie to
Aireraft Equipment.
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Another special attribute of the International Registry is that il will allow

parties to register not only international interests but also prospective ones and

prospective assignments which may be converted later to full security interests. Il

is for the protocols and the regulations ta set the conditions and requirements which

must be fulfilled to effect such registration. 161

Finally, if an interest first registered as a prospective international interest

becomes an international interest, the international interest will be treated as

registered from the time of registration of the prospective international interest

receiving priority over other security interests later registered in the Registry.'62

As in the case of the Geneva Convention, certificates issued by the

International Registry are recognized the evidentiary value of prima (acie praof of

the facts recited in it.163

&. Effects of an International Interest as Againat Third Parties

Any registered interest is given priority over any other interest subsequently

registered and over an unregistered one while the buyer of an abject acquires its

interest in il (i) subject to an interest registered at the time of ils acquisition, and (ii)

free from an unregistered interest even if it has actual knowledge of such an

161

See Art. 17 of the Oraft Convention, supra, note 145.
162

See Art. 19(3) of the Oraft Convention, supra, note 145.
163

See Art. 24 of the Oraft Convention, supra, note 145.
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interest. 164

Under clause (6) of Art. 27, the holder of a registrable non-consensual right

or interest that wishes to maintain its priority must provide notice in writing to ail

parties with registered interests in the same object. If read in conjunction with the

clause that declares ail abjects acquired by a buyer free trom ail unregistered

interests, it may be concluded that the holder of those rights will have no option but

to register such rights in order to receive proper recordation and recognition under

domestic laws in cases involving international mobile assets.

ln cases where a bankruptcy occurs the intemational interest will be vaUd

against the trustee and creditors of the obligor if, and only if, prior to the

commencement ofthe bankruptcy that interestwas registered in conformity with the

Oraft Convention.165 Bankruptcy has been defined as to include a liquidation,

administration or other insolvency proceeding involving the administration of the

estate or affairs of the obligor for the beneflt of the general body of the obligor's

creditors.166

7. Non-Consensual Rights and Interests

It for each contracting State to list the categories of non-consensual rights

164

See Art. 27 of the Oraft Convention, supra, note 145.
165

See Art. 28 of the Oraft Convention, supra, note 145.
166

Ibid.
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and interests which will be registrable under the Oraft Convention as regards any

category of object as if the right or interest were an international interest and be

regulated aceordingly.167

Additionally, anynon-consensual rights and interests, otherthan a registrable

one, which under the law of a contracting State would have priority over an interest

in the object, has priority over the international interest to the extent that (i) such

priority is specified by that State in a declaration, and (ii) the non-consensual right

or interest would, under the domestic law of that State, have priority over a

registered interest of the same type. 168

Art. 23 of the Oraft Convention also imposes upon the Registrar the duty to

maintain a list of the categories of non-consensual rights and interests registrable

in each contracting State as declared in conformity with Art. 38.

8. Conclusion

The main hindrance the drafters of this Oraff Convention face, so far, is how

to create, organize, and put to work a new international organism ta unify the matter

ofinternational interests' registration and recognition. Several delegations including

Canada, Singapore, and the United States are members of the Registration

Working Group and are contributing their respective expertise in the field of

registries of mobile assets and the new technological application of electronic

161

See Art. 37 of the Oraft Convention, supra, note 145.
168

See Art. 38 of the Oraft Convention, supra, note 145.
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registries.

Nonetheless, much work is needed to polish and develop a comprehensive

system of registration of international security interests and entrust such delicate

task to a supranational body, completely out of the scope of control of any State.

Anotherconcem widely shared by many delegations in the last Joint Session

of UNIDROIT and ICAO held in Rome is that the Draft Convention seems to carry

an approach excessively inspired by the Common law legal tradition. This is an

understandableconcem because one must not forgetthat Common lawjurisdictions

were the first ones to recognize and develop the concepts of securities and leases

of mobile equipment while many Civil law countries are now beginning to adopt

special laws to regulate them.

On the other hand, there are other cumbersome duties resting upon drafters

that may jeopardize the final outcome of the comrnittees. The first one is the

possibility to replace the Convention-Protocol structure by a series of equipment­

specifie Conventions. This proposai was brought up by the German delegation in

the Joint Session adducing that they were not sure whether other preliminary drafts

Protocols would in fact materialize, that there are too many ambiguities when vou

consolidate bath texts, and that there are difficulties in relation ta form prevailing

over substance (i.e. the reading of the instruments is not user friendly), with which

one agrees. The real fact that the Draft Convention, if ratified alone solves none of

the problems the aviation industry is aiming to resolve, may serve as a boost ta the

German proposition although the other Protocols are at an advance stage of

preparation.
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The other policy issue that needs more attention is to look for an appropriate

solution to the problem of a possible overtapping between the future intemational

regime and the Convention on Assignment in Receivable Financing under

preparation byan UNCITRAL working group. The UNIDROIT Secretariat proposed

a solution by introducing a clause in the future UNCITRAL instrument providing that

the instrument should not apply to receivables covered by the future UNIDROIT

Convention. 169

If these special circumstances are solved, the financial industry will surely

benefit from the Draft Convention and the unification of domestic laws it will create

in the field of intemational securities in mobile equipment, provided that the

Protocols are also adopted.

169

For a complete exposition of these and more policy issues regarding the Oraft
Convention. the reader may obtain copy of the Report of the First Plenary Session
held in Rome. ltaly which should be latter published in UNIDROlrs Proceedings
and Papers periodical.
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DRAFT UNIDROIT CONVENTION ON INTERNATIONAL
INTERESTS IN MOBILE EQUIPMENTON MATTERS SPECIFIC TO
AIRCRAFT EaUIPMENT

•

As it was previously mentioned in this study the Oraft Convention relies on

specifie protocols to really operate and unify law as applied to international security

interests. The Oraft Protocel on Matters Specifie to Aircraft Equipment, hereinafter

Oraft Protocol, is the protocel that regulates the area of the aviation industry and,

if adopted, il will replace both the Geneva Convention and the Leasing Convention

with a modem international instrument.

It can be argued that one of the reasons that prompted the drafting of both

the Oraft Convention and Oraft Protocol is the ecenomie impact aircraft and aireraft

equipment financial leases have in the intemational markets. Airlines have also

been forced to enter more and more in deals whieh bring together multiple parties

with particular interests situated around the World.

Meanwhile, financiers' troubles seeuring theirmulti-million investments have

served as a pressure element upon national govemments not only to adopt

domestie laws recognizing such interests but also to justify the necessity ofdrafting

farsighted intemational agreements in the matter. This is a typical example of the

inereasing phenomena where laws are becoming outdated and governments are

being forced to react or to trail behind the international trends. Who would have said

that ten years after the adoption of the Leasing Convention, the same international

organization was going to be drafting a completely new convention to group the
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developments in the field of mobile equipment and aireraft finance?

One can really evaluate the significance of the Draft Protocol for the aviation

industry when 1CAO, the international organization in eharge of eivil aviation,

became directly involved in the drafting proeess through the States members of a

Sub-Committee of the ICAO Legal Committee.

Another praof of the importance both drafts are receiving from the

international community is the number and the parties represented in the Joint

Session, 34 States' representatives, 170 five intergovernmental organizations,171 and

nine non-governmental organizations172 attended it.

It is expected that the potential membership of future Joint Sessions will

change to become bigger because the ICAO Secretariat may bring forward the

drafts or draft of an unified instrument before the full membership of the Legal

Committee and before a Diplomatie Conference by the end of year 2000, swelling

170

Argentina, Austria, Belgium, Canada, China, Colombia, Croatia, Czech Republie,
Egypt, Finland, France, Germany, Greece, Indonesia, Ireland, ltaly, Japan, Malta,
Mexico, Netherlands, Nigeria, Paraguay, Republic of Korea, Romania, Russian
Federation, Saudi Arabia, Singapore, Siovak Republic, South Africa, Sweden,
Switzerland, United Kingdom, United States of America, and Venezuela.
171

European Bank for Reconstruction and Development, European Organization for
the Safety of Air Navigation (Eurocontrol), European Space Agency, Hague
Conference on Private International Law, and the United Nations Commission on
International Trade Law (UNCITRAL).
ln

Aviation Working Group, Banking Federation of the European Union, International
Air Transport Association, International Bar Association, International Law
Association, International Union of Latin Notaries, International Union of Private
Wagons, Rail Working Group, and the Space Working Group.
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the probable numberofdelegations ta include ail 185 members States of1CAO plus

the 58 member States of UNIOROIT.

The Draft Pretocol, as the Draft Convention does, begins with a Chapter

speeifically dedicated to define terms as they are used in the text of the Protocol.

For the first time an international instrument dealing with aireraft finance defines the

words aireraft, whieh was defined to inelude helicopters, and aireraft engines whieh

was defined to mean any aireraft engine powered by jet propulsion or turbine or

piston teehnology and:

• in the case of jet propulsion aireraft engines, have at least 1750lbs of

thrust or its equivalent; and

• in the case of turbine powered or piston-powered aireraft engines,

have at least 550 rated take-off shaft power or its equivalent,

togetherwith ail modules and other installed, incerporated or attaehed accessories,

parts and equipment and ail data, manuals and relating thereto. 173

Helicopters are also a new incorporation in this type of international

instrument because previously they were implieitly included in the definition of

aireraft although no direct reference was made about them. Helicopterwas defined

in the Oraft Pretocel as a heavier-than-air-maehine supported in flight ehiefly by the

reactions ofthe air on one ormore power-driven rotors on substantially vertical axes

and whieh are type certified by the competent aviation authority to transport (i) at

173

See Art. 1(2) of the Oraft Protacel, supra, note 145.
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least five persons including erew or (ii) goods excess of 450 kilograms. 174

1. Scope of Application

Pursuant to Art. 3(b) of the Draft Convention it will apply when the object to

whieh the intemational interest relates has a connedion, as specified in the

Protocol, with a contracting State. The Draft Protocol expands the definition by

providing that sueh connection will be satisfied with respect to the Protocol if an

aireraft object is registered in a national aireraft register of a Contracting State or if

the agreement provides that the aireraft object shall be registered, and the aircraft

object becomes so registered, in a contracting State.175

2. Formanties and Effects of Contracts

The Draft Protocol, contrary to the Draft Convention, only makes referenee

to the formalities of contracts of sale requiring them to: (i) be in writing, (ii)relate to

an aireraft object of which the transferor has power to dispose, and (iii) that

identifies the aireraft object. 176 It must be understood by the reader that bath drafts

are to be read and interpreted together as one single instrument and as sueh they

174

Ibid.
175

See Art. 111(1) of the Draft Protocol, supra, note 145.
176

See Art. V(1) of the Oraft Protocol, supra, note 145.
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complement each other.177 Therefore, the Draft Protocol expands the scope of the

Draft Convention by regulating contracts of sale of aircraft objects.

For matters of identification required by bath drafts, the Protocol specifies

that a description ofan aircraftobject that contains its manufacturer's seriai number,

the name of the manufacturer and its model designation is sufficient to identify the

object for purposes of the Convention and the Protocol.178

3. Default Remedies and Priorities

As with other sections of bath drafts, the explanation that follows is subject

to the present text but it is clearty noted in the Draft Protocol that another alternative

is going to be considered later in the drafting process.

ln addition to the remedies specified in Arts. 8(1), 10 and 14(1) of the

Convention which were previously detailed, the Draft Protocol provides that the

obligee may, to the extent that the obligor has at the time so agreed and in the

circumstances specifled in such provisions:

• de-register the aircraft: and

• export and physically transfer the aircraft object from the territory in

which it is situated.179

177

See Art. 11(2) of the Draft Protocol, supra, note 145.
178

See Art. VII of the Draft Protocol, supra, note 145.
179

See Art. IX(i) of the Oraft Protocol, supra, note 145.
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These remedies can only be exercised with the previous consent in writing

of a holder of any registered interest ranking in priority to that of the obligee180

provided that the remedies are exercised in a commercially reasonable mannerand

the obligee cannot take control or possession of an aircraft object otherwise than

by lawful means. A new Article 13bis is being proposed to the Oraft Convention to

incorporate these concepts of commercially reasonable manners.

If a case of insolvency by the obligor presents, the Draft Protocol articles will

apply where:

• any solvency proceedings against the obligor have been commenced

by the obligor or another persan in a contracting State which is the

primary insolvency jurisdiction of the obligor: or

• the obligor is located in a contracting State and has declared its

intention to suspend 1 or has actually suspended payment to creditors

generally.181

4. Registry

The main question drafters face in this part of the Draft Protocol is what

alternative they should adopt. The tirst one is to follow the Draft Convention in

creating an International Registry regulated and operate by the International

Registry Authority. The second alternative will put the Council of ICAO, or such

IBO

See Art. IX(2) of the Oraft Protocol, supra, note 145.
181

See Art. XI(2) of the Oraft Protocol, supra, note 145.
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other permanent body designated by it, in charge of regulating the International

Registry.182

Nonetheless, the private sector represented by the Aviation Working Group

already expressed interest in the creation ofan independent International Registry

outside of ICAQ's jurisdiction.183 The Canadian delegation also agrees with this

posture.184

It was alsa questioned in the Joint Session the relationship, if any, that may

exist between national registries under the Chicago Convention and the

International Registry and if such relationship needs to be settled on the basis of

consultations with the governments before it could be dealt with in the Preliminary

Oraft Protocol.

The process of analysis and drafting of this section of the drafts will take a

long round of negotiations and the delegations only agree in the necessity of

creating the International Registry as a sine qua non requirement of the new

instruments, but no further compromises have been reached, so far.

One of the drafters' objectives in the Protocol is to provide for closed terms

182

See Art. XVI of the Oraft Protocol, supra, note 145. The two alternatives are clearly
explained in the Oraft Protocol.
183

See UNIOROIT, "Memorandum of the Study Group for the Preparation of Uniform
Rules on Intemational Interests in Mobile Equipment: Sub-Committee for the
Preparation of a First Oraft, Aviation Working Group". supra, note 143.
184

See "Report ofthe Canadian Delegation to the First UNIDROIT-ICAO Joint Session
in Rome. February 1999. Report prepared in Ottawa, May 7, 1999.
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in which judicial relieves reliefs must be issued to proteet the international interest

of the financier. Unfortunately, sorne delegations have opposed such proposition

in the grounds that it would be impossible to impose a delay on a judge or a court

oflaw.

The Canadian delegation also proposed on the Plenary Session of the Joint

Session that the exclusions relating to aircraft used in umilitary, customs or police

services" under the Draft Protocol be deleted because sorne of those aircrafts are

often financed by govemments either directly through the intemational financing

markets or by contracting through private sectors operators and such financing

parties should be afforded the protections of the Convention. '8S

The Second Joint Session will be heId in Montreal at the end of the month

of August, 1999 and it is surely expected by the writer that significant changes will

be introduced to the texts of the drafts, specially those related to the International

Registry articles.

18S

Ibid, at 9.
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CONCLUSION

Since the adoption ofthe Geneva Convention in 1948 the financial world has

changed dramatically to an unforseen level and inside that trend aireraft and aireraft

equipment leases have been one of the leading industries. Today it accounts for

more than 50% of the operating fleet in the World and the numbers are rising.

From the point of view of financiers their main goal is ta obtain adequate

international security for their interests over highly expensive and movable

equipment. While at the beginning governments were somewhat reluctant to

modernize their domestic laws either through national legislation or by ratifying

international conventions on the topic. now a days they have been pushed into the

international movement to unify these laws due to the economic significance the

aviation industry has acquired and their lobby power.

The first example of such change was the adoption of the Leasing

Convention in 1988 that served as the first step taken toward unification by the

international community of State. Nonetheless, the industry needs a more modern

international instrument to facilitate and further unify the standards, rights, and

duties of the parties in these kind of contrads.

One example of how important it has become for financiers and airlines to

update the international framework of leases is the difference in time it has taken

two proposais to come into force or simply be drafted. For example, it took ICAO 17

years ta achieve the entry in force ofArticle 83bis of the Chicago Convention which

98
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Registry to the State of the operator in case of international lease, charter or

interchange of aireraft. By contrast UNIDROIT has drafted and is already in the

preeess of analysis of a completely new convention and pretocol in about 6 years

and only 11 years have passed sinee the adoption of the Leasing Convention.

The question is how this time difference can be explained; simply by the

interest of the financial and aviation industry. White Art. 83bis did not represent

much for the economie powers behind the seenes, the proposed drafts by

UNIDROIT can really make a difference speeially in the area of registration and

recognition of an international security interest.

Aiso the aviation industry and financiers have been diredly involved in the

proeess to draft and negotiate the Draft Convention and Pretocel which. ifapproved.
/

will represent a major breakthrough in international finances and the protection of

seeurity interests worldwide. ICAO has also joined in the effort ta the degree that

is has become a co-sponsor and is expected to play a significant role in assuring

the adoption and ratification of the outcome of these Joint Sessions.

A constant tendency can be foreseen in international finance transactions

whieh will continue to lead the legal community toward newer and more complex

relationships involving multiplicity of parties and legal systems. The UNIDROIT

Convention on International Interests in Mobile Equipment and the Pretocol on

Matters Related to Aircraft Equipment are the latest responses to this flourishing

industry. What will be next is a question that only time will answer.
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[PREAMBLE

1HE STATES PARTIES TO nus CONVENTION,

AWARE of the need to acquire and use high-value mobile equipment and to
facilitate the financing orthe acquisition and use ofsuch equipment in an efficient manner.

RECOONISING the advantages of asset-based financing and leasing for this
purpose and desiring te facilitate these types of transaction by establishing clear rules to govem
the~

DESIRING to provide broad economic benefits for ail interested panies.

BELIEVING that such rules must reflect the principles Wlderlying asset-based
financing and leasing and promote the autonomy orthe parties necessary in these transactions.

CONSCIOUS of the need 10 establish an international registration system as one
of the essential features of the legal framework applicable to international interests in high-value
mobile equipmen~

HAVE AGREED upon the following provisions: ]

CHAPTERI

SPHERE OF APPLICATION AND GENERAL PROVISIONS

Article 1
Definitions

ln this Convention the following words are employed with the meanings set out
below:

"agreement" means a security agreemen~ a tide reservation agreement or a
leasing agreement;

"assignment" means a consensual transfer. whether by way of security or
otherwise. which confers on the assignee rights in the international interest;

~·associated rights" means ail rights to payment or other performance by the
obligor under an agreement or a contraet ofsale sec:ured by or associated with the abject;

·'buyer" means a buyer under a contraet ofsale;

hchargeett means the grantee of an inlerest in an object under a security
agreement;

"chargor" means the grantor of an interest in an objecl under a securit}·
agreement;
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"conditional buyer" means the buyer undcr a tide reservation apeemeDt:

6'conditional seller" means the seUer undcr a tide rescrvation agreement;

"contraet oC sale" means a contnet for the sale of an abject which is not an.
agaeement;

'''court" means a court of law or an administrative or arbittal tribunal established
by a Contracting Sute; -.

"'lntergovemmental Regulator" means, in respect of any Protocol. the
intergovemmentaJ regulator referred to in Anicle 16(1);

"international interest'" means an interest to which Anicle 2 applies and which is
constituted in conformity with Article 7;

"International Registry'" means the international regi5try reCerred to in Anicle
15(3);

'·leasing agreement" means an agreement by wbich one persan (~ lessor"')
grants a rigbt to possession or conttol of an object (with or without an option to purchase) to
another person ('''the lessee"') in retum for a rentai or other payment;

"object" means an object ofa category 10 which Article 2 applies;

··obligee'" means the chargee uncler a security agreement.. the conditional seller
under a tide reservation agreement or the lessor under a leasing agreement;

'"obligor''' means the chargor under a security agreement, the conditional buyer
under a title resenration agreemen~ the lessee under a leasing agreement [or the person whose
interest in an abject is burdened by a registrable non-consensual right or interest];

"'prospective assignment" means an assignment that is intended to he made in the
future. upon the occurrence of a stated event. whether or not the'occurrence of the event is
cenain;

··prospective international interest'" means an interest that is intended to be created
or provided for as an international interest in the future. upon the occurrence of a stated event
(whicb may include the obligor's acquisition of an interat in the object), whether or not the
occurrence of the event is cenain;

·"prospective sale" means a sale which is intended to he made in the future. upon
the occurrence ofa stated even~ whether or not the occurrence of the event is certain;

'·Protocol'" means, in respect of any category of object and 8SSOCiated rights to
which this Convention applies.. the Protocol in respect of that category of object and associated
rights;

["6qualified proceeds" means proceeds oC an object payable by reason of the 1055

or physical destruction of the object or payable by a Oovemment or State entity in respect of the
confiscation" condemnation or requisition orthe object; ] 1

"registered" means registered in the International Registry pursuant to Chapter V;

"registered in~st" means an international interest [or a registrable non­
consensual right or interest] registered pursuant to Chapter V;

Consideration should be liven 10 an option.1 provision for compensalion in respect of luch lovemmenral
acu to be paid before lhey are performed in order 10 reduce polilical rÏ5k.
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• r·regïstrable non-consensual rigbt or interest" means a riglit or iDterest registrable
pursuant to an instrument deposited under Anicle 37;]

&6Registrar" means, in respect of any e8tegory of abject and associated rights ta
which this Convention applies, the persan designated unde.r Article 16(3);

··regulations" means regulatioDS made, pursuant to the Protocol. by the
Intergovemmental Regulator under Anicle 16(4);

"sale" means a transfer ofownership ofan object pursuant ta a contraet ofsale;

"secured obligation" means an obligation secured by a security interest;

··security agreement" means an agreement by which a chargor grants or agrees to
grant to a chargee an interest (including an ownership interest) in or over an object to secure the
perfonnance ofany existing or future obligation ofthe chargor or a third persan;

~·security interest" means an interest created by a security agreement;

~·titJe reservation agreement" means an agreement for the sale of an object on
tenns that ownership does not pass until tùlfilment of the condition or conditions stated in the
agreement;

uunregistered interest" means a consensual interest or non-consensual right or
interest [(other than an interest ta which Article 38 applies)] which bas not been registered.
whether or not it is registrable under this Convention[; and

'~writing" means a record of infonnation (including infonnation [sent][obtained]
by teletransmission) which is in tangible fonn or is capable ofbeing reproduced in tangible fonn
and which [identifies][indicates] by reasonable means the persan sending the record and that
person's approval ofit].

Article 2
The international interest

1. - This Convention provides for the constitution and effects of an international
interest in mobile equipment and associated rights.

2. - For the purposes ofthis Convention, an international interesl in mobile equipment
is an interest, constituted under Article 7. in an uniquely identifiable abject of a category of such
abjects designated in a Protocol:

(a) granted by the chargor under a security agreement;

(b) vested in a persan \vho is the conditional seller under a tille reservation
agreement; or

(c) vested in a persan who is the Icssor under a leasing agreement.

An interest falling within sub-paragraph (a) does not also raU within sub-paragraph (b) or (c).

3. - This Convention docs not detennine whether an interest to which the preceding
• paragraph applies falls within sub-paragraph (a), (b) or (c) ofthat paragraphe

(4. - This Convention govems oruy:



<a> the coDStitution of III intemational ÏDteresl, its effecis. ilS assipmerlt and
• rights ofsubrogation;

(b) mauers relating to the ÏDternational registration system and the modalities
ofregistration;

(c) questions ofjurisdietio~

as provided for in Articles 2 ta 41.]

[5. - An international interest in an object extends to [qualified proceeds] of that
objecL]

Article 3
Sphere ofopplication

[ 1. - ] This Convention sbaI1 apply wben at the time of the conclusion of the agreement
creating or providing for the international Înlerest:

(a) the obligor is situated in a Contracting State; or

(b) the abject ta which the international interest relates bas a cormectïon. as
specified in the Protocol. with a Conuacting State.

[ 2. - The faet that the obligee is situated in a non-Contracting State does not affect the
applicability of this Convention. ]

Anicle 4
Where obligor;s silualed

[1. -] For the pwposes ofthis Convention [other than the provisions of Article 40]. the
obligor is situated in any Contraeting State where it:

(a) is incorporated;

(b) bas its registered office;

(c) bas its centre ofcontrol; or

(d) bas its place ofbusiness

in that Stale.

[2. - A reference in dûs Convention to the obligor's place of business shall. if il bas
more than one place of business, mean its principal place of business or. if il bas no place of
business, its habituai residence. ]

•
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Article S
Derogtllion

•

ln their relations with each other, the parties may, by ap-eement in writing.
derogate hm or vary the effect of any of the provisioris of Chapter m, except as stared in
Articles 8(2)-(6), 9 (3) and (4), 12(1) and 13.

Anicle6
Interpretation andapplicable law

1. - In the interpretation of this Conventio~ regard is ta be had to its purposes as set
fonh in the preamble, to ilS international character and to the need to promote unifonnity and
predictability in ilS application.

2. - Questions concemiDg maners govemed by this Convention which are not
expressly settled in il are to be settled in confonnity with the general principles on which it is
based or, in the absence ofsuch principl~ in conformity with the applicable law.

3. - References to the applicable Iaw are [, except as provided in Anicles ...t] to the
law applicable by vittue orthe NIes ofprivate intemationallaw ofthe forum Smte.

4. - Where a State comprises severa! territorial units. each of which bas ilS own rules
of law in respect of the matter to he decided. and where there is no indication of the relevant
terntorial unit. the law ofthat State decides which is the territorial unit whose rules shall govem.
ln the absence ofany such rule.. the law of the territorial unit with which the case is most closely
connected shall apply.

CHAPTERII

CONSTITUTION OF AN INTERNATIONAL INTEREST

Anicle 7
Formai requirements

An interest is constituted as an intemational interest under this Convention
where the agreement creating or providing for the interest:

(a) is in writing;

(b) relates to an object of which the chargor, conditional seller or lessor bas
power to dispose:

(c) enables the object to be identified in conformity with the Protocol: and

(d) in the case ofa security agreement, enables the secured obligations to he
determined. but without the need to stale a sum or maximum sum secured.
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CHAPTERIII

DEFAULT REMEDIES

Anicle 8
Remedies ofchargee

1. - ln the event of default as provided in Article 11 9 the chargee may, to the extent
that the chargor bas 50 agreec1 exercise any one or more ofthe following remedieS:

(a) take possession or control of80y object charged ro it;

(b) seU or grant a lease ofany such object;

(c) collcet or receive any income or profits arising fiom the management or use
ofany such object,

or apply for a court orcier authorising or diJecting any of the above Bets.

2. - Any remedy given by·sub-paragraph (a), (b) or (c) of the preceding paragraph
shall be exercised in a commercially reasonable manner [and by lawful means]. A remedy shall
he deemed to be exercised in a commercially reasonable manner where it is exerc:ised in
confonnity with a provision of the security agreement except where such a provision is
manifestly unreasonable.

3. - A chargee proposing to sell or grant a lcase of an object under paragraph 1
otherwise than pursuant to a court order shall give reasonable prior notice in writing of the
proposed sale or lease to:

(a) interested persons specified in paragraph 6 <a> and (b); and

(b) interested persans specified in paragraph 6 (c) who have given notice of
their rights to the chargee within a reasonable lime prior to the sale or lease.

4. - Any sum collected or received by the chargee as a result ofexercise ofan)" of the
remedies set out under paragraph 1 shall be applied towards discharge of the amount of the
secured obligations.

s. - Where the sums collccted or received by the chargee as a result of the exercise of
any remedy given in paragraph 1 exceed the amount secured by the security interest and any
reasonable costs incuned in the exerci5e of any such remecly9 then unless otherwise ordered by
the cowt the chargee shall pay the excess to the holder of the international mtcrest registered
immediately aCter its own or, ifthere is none9 tG the chargor.

6. - ln this Anicle and in Anicle 9 "interested persons·· means:

(a) the chargor;

(b) any persan who, for the purpose of assuring performance of any of the
obligations in favour of the chargee, gives or issues a suretyship or demand guarantee or a
standby lener ofcredit or any other fonn ofcredit insurance;
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(c) any other persan haviDa rigbts subordiDate ID those of the chargee in or
over the object.

Article 9
Vesli"B ofobject in satisfaction; redemption

1. - At any lime after default as provided in Anicle Il, the chargee and all the
interested persans may agree that ownership of (or any other interest of the chargor in) any
object covered by the security interest shall vest in the chargee in or towards satisfaction of the
secured obligations.

2. - The court may on the application of the chargee arder tbat ownership of (or any
other interest of the chargor in) any object covered by the security interest shaH vest in the
chargee in or towards satisfaction ofthe secured obligations.

3. - The coun shall grant an application under the preceding paragraph onl)' if the
amount of the secured obligations to he satisfied by such vesting is reasonably commensurate
with the value of the object after taking account of any payment to be made by the chargee to
any ofthe interested penons.

4. - At any time after default as provided in Anicle Il and before sale of the charged
abject or the making of an order under paragraph 1,. the chargor or any interested persan ma)"
discharge the securily interest by paying in full the amount secured, subject to any lease granted
by the chargee under Article 8(1). Where, after such default,. the payment of the amoWlt secured
is made in full by an interested person,. that person is subrogated to the rights ofthe chargee.

5. - Ownership or any other interest of the chargor passing on a sale under Anicle
S(1) or passing under paragraph 1 of this Article is free from 80y other interest over which the
chargee's security interest bas priority Wlder the provisions of Anicle 27.

Article la
Remedies 0/conditional seller or lessor

In the event of default under a title reservatÎon agreement or under a leasing
agreement as provided in Anicle Il,. the conditional seller or the lessor,. as the case may he.
may:

(a) terminate the agreement and take possession or control of any object to
which the agreement relates; or

(b) apply for a court order authorising or directing either ofthese acts.

Anicle Il
Mea"ing 0/de/allli

1. - The obligor and obligee may agree as to the events that constitute a defauh or
otherwise give rise to the rights and remedies specified in Articles 8 to 10 and 14.
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2. - ln the absence of such an agrecmaU. "default" for the purposes of Articles 8 ta
)0 and 14 means a substantial default.

Article 12
Procedural ,equiremenls

1. - Subject to paragraph 2. any remedy provided by this Chapter shall be exen:ised
in con(onnity with the procedure prescribed by the law ofthe place where the remedy is ta be
exercised.

2. - Any remedy available to the obligee under Anicles 8 ta 10 which is not there
expressed ta require application to the coun may be exercised withoUl leave of the coun except
to the extent that the Contraeting State where the remedy is to be exercised bas made a
declaration under Anicle Y or in the Protoc:ol.

Article 13
AdditionaJ ,emedies

Any additional remedies pennined by the applicable law. including any remedies
agreed upon by the panies. may be exercised to the extent !hat they are not inconsistent with the
mandator)' provisions of this Chapter as set out in Article s.

Anicle 14
ReliefpendingfinaJ determination

1. - A Contraeting State shall ensure that an obligee who adduces prima facie
evidence ofdefault by the obligor may, pending final detennination of its claim and to the extent
that the obligor bas 2 50 agreed. obtain speedy judicial reliefin the (onn of [such] one or more of
the following orders (as the obligee requests]:

(a) preservation of the object and its value:

(b) possession. control or custody ofthe object;

(c) immobilisation ofthe object; 3

(d) sale, lease or management orthe object;

(e) application ofthe proceeds or income of the objecte

[2. - ln making any order under sub-paragraphs (d) or (e) of the preceding paragraph.
the court may impose such tenns as il considers necessary to protect the obligor in the event that
the obligee:

The question remains to be considered whether Ihe words ... any lime" necd 10 be addecI.
Il wu proposed thac the comment by a delepcion seekinllo ensure that Article 14(IXc) should nOI run

counler to any OIher inlcmalional inSlnlmenl on the subject should be deall with Il the appropriale lime in the
Final Provisions.
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<a> in implementÎDlany order srantÎDI such relief: fails to perform any or ilS
obligations to the obligor under this ConveJltioa; or

(b> !ails ta establish its claim, wholly or in part, on the final detennination of
that claim.]

[3.] - Ownership or any other interat of the obligor passing on a sale under the
preceding paragraph is fiee nom any other interest over which the obligee's intemational interest
bas priority under the provisions ofArticle 27.

[4.] - Nothing in this Article limits the availability of fonns of interim judicial relief
other than those set out in paragraph 1.

[CHAPTER IV ..

THE INTERNATIONAL REGISTRATION SYSTEM

Article IS
The International Regislry

1. - An International Registry shall he established for registrations of:

(a) international interests. prospective international interests [and registtable
non-consensual rights and interests];

(b) assignments and prospective assignments of international interests; and

(c) subordinations of interests refem:d to in sub-paragraph (a) of this
paragraphe

[2. - The International Regisuy shaH have international legal personality and such
legal capacity as may he necessary for the exercise of its functions and the fulfilment of its
purposes under tbis Convention.]

[3.] - Different registries may be established for different categories of abject and
associated rights. For the purposes of this Conventio~ "International Regisuyn means the
relevant intemational registry.

[4.] - For the purposes ofthis Chapter and Chapter V. the tenn hregistration" includes.
where appropriate. an amendment. extension or discharge ofa registration.

.. The provisions of Ihis Chapter are presented in square b...ckets in that they were not the subject of
consideration by die DraftinB Commiaee pendinB the outcome of their consideration by the Re&isU'alion
Working Gl'OIip. Il should be lIOIed that the Relistration Working Group has proposcd conside...ble amendments
to the provisions ofdlis Chapter.
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[Article 16
The J1IIergoW1mmellltll Regulator andthe Registrar

1. - The Protocol shall designate an InterJovemmental Regulator S to exercise the
fimctiODS assigned to it by Ibis Chapter, Chapter V and tbe'Protoeol.

2. - The Protocol may provide for ConU8CÛng States to designate operators ..of
registration faciHties in their respective territories. Such 0Perators shall be uansmiUers of the
infonnation required for registration and. in such capacity, shaI1 coDStÎt1Ite an integral pan of the
registration system of this Convention. The Protoeol may specify the exlent to which the
designatïon ofsuch an operator shall prec:lucle alternative access to the International Regisuy.

3. - The Intergovemmental Regulator shall establish the International Registry.
designate the Registrar and oversee the International Regjstry and the operation and
administration tbereof. 6

4. - The manner in which such oversight is conduc_ the responsibilities of the
Registrar and operators of registration facilities and the fees to he paid by users of the
international registration system shall be prescribed in the Protocol and/or ftom time to rime in
the regulations.

5. - The Registrai' shall:

(a) operate the International Registry efficiently and responsibly;

(b) perfonn the functions assigned to it under this Convention. the Protocol and
the regulations;

(c) repon to the Intergovenunental Regulator on its performance of these
functions and otherwise comply with the o\"ersight requirements specified by the
Intergovernmental Regulator;

(d) maintain financial records relating to its funetions in a Conn specified by the
Intergovernmental Regulator; and

(e) insure against liability for its aets and omissions in a manner acceptable to
the Intergovemmental Regulator.

6. - The Intergovemmental Regulator shall have power to require aclS and omissions
which are in contravention ofthis Convention, the Pretacol or the regulations to be rectified.

The present text assumes Ihat che IntefJovemmenlal Reaulator and dle operarors of die International
Registry will be different bodies. However, u indicared in abe preliminary clraft ProlOCol on Maners specifie to
Aireraft Equipment. an altemative ra be considercd is an uni1ar)' Intemauional Regislry Authority \Yhich would act
as both operator and regularor (cf. Anicle XVI( 1) orthat rext which provides as rollows:
ALTERNATIVE A

[1. - [The International Regïstry shall be relulued and operated by the International Regist~

Authority.] [The International Regislry shaU be rqulated by the Inlernalianal RelulDlor and apcnlled by the
Registrar·)l .
• It was noted by the Aircraft Prococol Group dlat Anicle 16(3) is an example of the type of provision
which was envisaled u beinl wilhin Anicle U(b) mac:I whicb may therefore find itselfmodified by the tenns of.
Protocol.



. -~ .- -_.. -.... ,.........~. -XVI-

'7

•

•

7. - The Protoeol and/or the regulations may prescribe the jxocedures pursuant to
which the RegisIrar and operators of regisbation facilities may Jequest advice from the
Intergovemmental Regu1ator regarding the exercise of their respective funetions onder tbis
Convention. the Protoeol and the regulations.]]

(CHAPTER V'

MODALITIES OF REGISTRATION

Anicle 17
Registration requ;rements

The Protocol and regulations may contain conditions and requirements. including
the criterion or criteria for the identification ofthe object. which must he fulfilled in order:

(a) to effect a registration; or

(b) to convert the registration of a prospective international interest or a
prospective assigmnent ofan international interest into registration ofan international interest or
ofan assignment ofan international interest.

Anicle 18
Transmission ofinformation

The information required for a registration shaH he transmined. by any medium
prescribed by the Protocol or regulations. to the International Registry or registration facility
prescribed therein.

Anicle 19
When registration tokes effecl

1. - A registration shall take effect uPOn entry of the required infonnation into the
International Registry data base 50 as to be searchable.

2. - A registration shaU be searchable for the purposes of the preceding paragraph al
any time when:

(a) the International Registry bas assigned to il a sequentially ordered file
number; and

(h) the registration. including the file number, may be accessed at the
International Regisuy and al each registration facility in which searches may be made at that
lime.

The provisions of this Chapler are presenled in square brackets in Ihal. with the exception of Anicle 20( JJ
and (2). they were not the subject of consideration by me Drafting Comminee pendinl the uutcome of their
consideration by the Registration Workin& Group. Il should be noted that the Registralion Wurking Group has
proposed considerable amendmenlS 10 the provisions ofthis Chapler.
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3. - If an inr.erest first rqisten:d as a prospective intemation81 interest becomes an
international interest, the international interest shall be treated as registered &am the time of
registralÏon ofthe prospective international interest.

4. - The preceding paragraph applies with necèssary modifications ta the regisuation
ofa prospective 8SSignment ofan international interest.

s. - The International Registry shall record the date and time a registration takes
effect.

. 6. - A registration shall be sean:hable in the International Registry data base
according to the criteria prescribed by the Protocol.

Article 20
Who may regisler

[1. - An international interest which is a security interest. a prospective international
interest or an assignment or prospective assignment ofan international interest may be registered
by or with the consent in writing of the chargor or assignor or intending chargor or assignor. as
the case may he. Any other type of international interest MaY he registered by the holder of mat
interest.] 8

[2.] - The subordination ofan international interest ta another international interest May
he registered by or with the wrinen consent ofthe person whose interest bas been subordinated.

[3.] - A registration may he amended. extended prior to its expiry or discharged by or
with the consent in writing of the party in whose favour it was made.

[4. - A registrable non-consensual right or interest may he registered by the holder
thereof).

Anicle 21
Dura/ion ofreg;stralion

Registration of an international interest remains effective for the period of lime
[specifie<! in the Protocol or the regulations as extended in conformity with Anicle 20(3)]
[agreed between the panies in writing].

Article 22
Searches

1. - A person may. in the manner presc:ribed by the Protocol and regulations. make or
request a search of the International Registly conceming interests regislered therein.

Consideration should be civen 10 whecher the wrinen consent of obligors under leasing and tille
reservation agreements should also be rcquirecl for the reaisuation of international inlereslS.
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2. - Upon receipt ofa request therefor, the Registrar, in the maimer prescribed by the
Protoeol and regulations, shaIl issue a regislry search cerâfie:ate with respect ta any object:

(a) stating ail rqistered information relaling thereto, 10getber widl a statement
indieating the date and lime ofregistration ofsuch infollll$on; or

(b) stating that there is no infonnation in the International Registry relating
thereto.

[Anicle 23
List ofdeclared non-consenslUl/ righls or inlerests

The Registrar shalJ maintain a list of the categories of non-eonsensual right or
interest dec:lared by Contraeting States in confonnit)' with Article 38 and the date of each such
declaration. Such list shall be recorded and searchable in the name of the dec:laring State and
shaH he made available as provided in the Protoeol and regulations to any persan requesting it.]

Anicle 24
Evidenliary value ofcertificates

A document in the fonn prescribed by the regulations which purpons to be a
cenificate issued by the International Registry isprimafacie praof:

(a) that it bas been sa issued; and

(b) of the facts recited in i~ including the date and tinte of a registration under
Anicle 20.

Article 25
Remova! ofregislralion

1. - When the obligations secured by a security interest [or the obligations giving rise
to a registrable non-eonsensual right or interest] have been discharged or the conditions of
transfer of title under a title reservation agreement have been fulfilled. the obligor may. by
\\TÏtten demand delivered to the holder of such a registered interest. require the holder ta remove
the registration relating to the interest.

2. - Where a prospective international interest or a prospective assignment of an
international interest bas been registered. the intending grantor or assignaT may by notice in
writing, delivered to the intended grantee or assignee at any time before the latter bas given value
or incurred a commitment ta give value. require the relevant registration ta be removed. ]
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[CHAPTER VI 9

LIABILITIES AND IMMUNITIES Of THE INTERNATIONAL REGISTRY

Anicle 26
lndemnity and immunity

1. - Any person suffering 10ss by reason of any enor or system malfunction in the
Intemational Registry shall he entitled to an indemnity in respect of such 10ss. The measure of
liability shaH be compensatory damages for 10ss incurred as the result of the act or omission.

2. - The couns [of the Contracting State[s] in which the Registrar or the operators of
registration facilities, as the case may be, fis] [are] situated] shall havejurisdiction to resolve any
disputes arising under this Anicle.

3. - Subject to paragraph 1, the International Regïstry, the Registrar and staff of the
International Registry, the Intergovemmental Regulator and the operators of registration facilities
and the staff thereof shall, in the exercise of their functions, enjoy immunity from legal process
except:

(a) to the extent that the International Registry expressly waives such
immunity; or

(b) as otherwise provided by agreement with a State in which the International
Registry is situated.

4. - The assets. documents and archives of the International Registry shaH be
in\'iolable and immune from seizure or legal process except to the extent that the International
RegiStr}' expressly \vaives such immunity.]

CHAPTER [VII]

EFFECTS Of AN INTERNATIONAL INTEREST AS AGAINST THIRD PARTIES

Anicle 27 10

1. - A registered interest has priority over any other interest subsequently registered
and over an unregistered interest.

The provisions of this Chapler are presented in square bnckets in thal they were not the subject of
consideration by the Drafiing Comminee pending the outcome of their consideraiion by the Regislralion
Working Group. It should he noted that the Registration Workinl Group has proposed considerable amcndmenrs
10 the provisions orthis Chapter.
10 Il was proposed by !he Commiaee that che question of resistration by the INstee in bankruplcy of the
dale of commencement of the bankruplcy raised by one delegation be considered in die context of the aeneral
review of the insolvency-relaled provisions of the IWO insuumenlS. The Commiaee did not believe itself to be in
a posilion to deal wilh the question of non-consensual righlS and interests. in the absence ofadequate instruclions
(rom the Joint Session.
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2. - The priority ofthe fim-mentioned interest under the pœcedine paragraph appIies:

(a> even if the first·mentioned interest was acquired or regïstered with actual
knowledge of the other interest; and

(b) even as regards value given by the 'holder of the fust-mentioned interest
with such knowledge.

3. - The buyer ofan object acquires its interest in il:

<a> subjecl to an intelest registered al the lime ofits acquisition of that interest;
and

(b) Cree from an unregistered interest even ifil bas actual knowledge of such an
interest.

4. - The priority ofcompeting interests under tbis Article may he varied by agreement
between the holders of those interests, but an assignee ofa subordinated interest is DOl bound by
an agreement to subordinate that interest unIess at the lime ofthe assignment a subordination had
been registered relating to that agreement.

5. - Any priority given by this Article to an interest in an object extends to [quaIified
proceeds].

[6.- For a registrable non-consensual right or interest to maintain its priority. the
hoJder thereof must provide notice in writing, within ... days of the registration thereof. to ail
panies with registered interests in the same object.] Il I~

[Anicie 28 13

1. - An international interest is valid against the trUStee in bankruptcy and creditors of
the obligor if prior to the commencement of the bankruptcy 1" that interest was registered in
conformity with this Convention. .,

2. - For the purposes ofthis Article and Article 35:

The question was left open as to whether the more Ippropriate place for Ibis provision would be Anide
27(6) or AnicJe 37.
12 It is for consideration whether die Registl'ar should he required to provide the notice referred to in this
fF'Iraph.
l This Anicle will be revised in die light of a leneral review of the insolvency provisions of the

preliminary draft Aircraft Prolocol and consideration of the transfer of some or III of chose provisions to the
preliminary draft Convention itself.

The Comminee moreover proposed that. on the occasion of the general review of the insolvency-related
provisions, the definition of -bankruptcy" be extended 10 coyer reoraanisation and that consideration possibly be
~iven to the definitions Ippearing in the Uncitral Model Law on Cross-Border Insolvency.

4 Considemion should be liven to the ability of an obligee to determine the commencement of
bankruptcy proceedinp.
15 This pangraph is intended to state the substantive riahts of the holder of the intern8lional interest but
not to displace special rules of bankruptey law resmain, the exercise of remedies or Ivoidin. unr.ir
preferences.
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(a> "bankruptcy" includes a liquidation. administration or other insolvenc)'
proceeding involvins the administration of the estate or affairs of the oblilor for the benefit of
the general body ofthe obligors creditors;

(b) 'irustee in banlauptey" includes a liquidator, administrator or other persan
appointed to administer the estate or affairs of the obligor for the benefit of the general body of
creditors.

3. - Nothing in this Article affects the validity of an international interest against the
trustee in bankruptcy where that interest is valid Bgainst the trustee in bankruptcy under the
appli~ble law.]

CHAPTER [VIII]

ASSIGNMENTS OF INTERNATIONAL INTERESTS
AND RlGHTS OF SUBROGATION

Article 29

1. - The holder of an international interest (~~e assignor') may make an assignment
ofit to another person C"the assigneen

) wholly or in pan.

2. - An assignment ofan international interest shall he valid only if it:

(a) is in writing;

(b) enables the international interest and the abject to which il relates to be
identified;

(c) in the case of an assignment by way of security~ enables the obligations
secured by the assignment ta be detennined in accordance with the Protocol [but without the
need to state a sum or maximum sum securedJ.

Anicle 30

1. - An assignment of an international interest in an abject made in confonnity \\'ith
the preceding Article transfers to the assignee, to tl)e extent agreed by the parties to the
assignment:

(a) all the interests and priorities ofthe assignor under this Convention; and

(b) all associated rights.

2. - Subjeet to paragraph 3, an assignment made in confonnit)" with the preceding
paragraph shaH take effect subject ta:

(a) ail defences of which the obligor could have availed itself against the
assignor;

(b) any rights of set-off in respect of claims existing against the assignor and
available to the obligor; and
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(c) any restrictions on assignment contaiœd in the apeement.

3. - The obligor may by agreement in writing waive ail or any of the defences and
rights ofset-offrefared ID in the preceding parasrapb.

4. - ln the case of an assignment by way of security, the assigned rights revest in the
assignor. ta the extent that they are still subsistin& when the security interest bas been
discharged.

Article 31 1.

1. - To the extent that an international interest bas been assigned in ac:corclance with
the provisions of this Chapter. the obligor in relation ta tbat interest is bound by the assignment.
and, in the case of an assigmnent within Article 30(1)(b), bas a dmy to make payment or give
other perfonnance ta the assignee, ifbut ooly if:

(a) the obligor bas been given notice of the assignment in writing by or with
the authority of the assignor;

(b) the notice identifies the international interest [; and

(c) the obligor does not have (actual] knowledge ofany other person's superior
right to payment or other perfonnanceJ.

2. - Irrespective ofany other ground on which payment or performance by the obligor
discharges the latter from liability, payment or perfonnance shall be effective for this purpose if
made in accordance with the prec:eding paragraph.

3. - Nothing in the preceding paragraph shaH affect the priorit)' of compcting
assignments.

Anicle 32

In the event of default by the assignor under the assignment of an international
interest made by way of security, Articles 8, 9 and 11 to 14 apply (and, in relation ta associated
rights, apply in 50 far as they are capable ofapplication 10 intangible propeny) as if references:

(a) ta the secured obligation and the security interest were references to the
obligation secured by the assignment ofthe international interest and the security interest created
by that assigmnent;

(b) ta the chargee and chargor were references to the assignee and assignor of
the international inlerest;

(c) to the holder ofthe international interest were references to the holder ofthe
assignment; and

(d) to the abject included references ta the assignecl rights relating ta the objecte

A question tG be considereeS is whether these provisions should be le" to the Protocol. which mi"'l in
lum refer to the applicable law.
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Article 33

Where there are competing assipments of international inlerests and at least one
of the assignments is registered, the provisions of Article 27 apply as if the references to an
international interest \Vere references to an assignment ofaD international intereSL

Anicle 34

Where the assignment of an international interest bas been registercd, the
assignee shaJl, in relation ta the associated righlS transferred by virtue of the assigmnent. have
priority over the holder of assoc:iated righ15 not held with an international interest to the extent
that the fim-mentioned associated rights relate to:

(a) a sum advanced and utilised for the purchase ofthe object;

(b) the price payable for the abject; or

(c) the rentais payable in respect of the objec~

and the reasonable costs referred to in Article 8(5).

Article 35

1. - An assignment of an international interest is valid against the tlUStee in
bankruptcy of the assignor if prior to the commencement ofthe bankruptcy that assignment was
registered in conformity with this Convention.

2. - Nothing in this Anicle affects the validity of an assigrunent of an international
interest against the trustee in bank.ruptcy where that interest is valid against the trustee in
bankruptcy under the applicable law.

[Article 36

1. - Subject to paragraph 2, nothing in this Convention affects rights or interests
arising in favour of any person by operation of principles of legal subrogation under the
applicable law.

2. - The priority between any interest within the preceding paragraph and a competing
interest may be varied by agreement in writing between the holders of the respective interests.]
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[ CHAPTER. [IX]

NON-CONSENSUAL RIGHTS AND INTERESTS

Article 37

A Conuacting State may st any lime in an instrument deposited with the
depositary of the Protocol list the categories of non-eonsensual right or interest which shall he
registtable under this Convention as regards any category ofabject as if the right or interest were
an international interest and he regulated accordingly.

Anicle 38

[1.-] A non-consensual right or interest (other tban a registrable non-consensual right
or interest) which under the law ofa Conttaeting State would have priorit)' over an interest in the
object equivalent to that held by the holder ofthe international intetest (whether in or outside the
insolvency orthe obligor) bas priority over the international interest to the extent, and only to the
extent that:

(a) such priority is specified by that State in a declaration; and 17

(b) the non-consensual right or interest would, under the domestic law of that
State, have priorily over a registered interest ofthe same type as the international interest \Vithout
any act ofpublication.

[2. - The non-consensual interest bas priority onJy over an international interest
registered mer the declaration takes effect.] 18

[CHAPTER [X]

APPLICATION OF THE CONVENTION TO SALES

Anicle 39

The Protocol may provide for the application of this Convention. wholly or in
pan and with such modifications as may he necessary, to the sale or prospective sale of an
object.]

This sub-para....ph will necd to bc reviewed in the context of the Final Provisions. 50 as to 5tate Ihat
such a declaradon could be made al any rime.
Il Tbis parqraph will need 10 be reviewed in the conlexl of the Final Provisions.
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[CHAPTER [XI]

JURISDICnON

Article 40 ••

-.
1. - A coun ofa Contraeting State bas jurisdiction ta graut judicial relief under Anicle

14(1) where:

(a) the object is within [or is physically controUed from] the tenitory of that
Smte; .

(b) the defendant is situated within that terrïtory; or

(c) the panies have agreed to submit to thejurisdietion ofthat coun.

2. - A coun may exercise jurisdietion under the preceding paragraph even if the trial
of the claim referred to in Article 14(1) will or may take place in a coun ofanother Stale or in an
arbitral tribunal.

[Article 41

A coun ofa Contracting State to which Anicle 40( 1) applies bas jurisdiction in all
proceedings relating to this Convention. but no coun may make orders or gi\'e judgments or
rulings against or purponing to bind the Intemational Registry.] ]

(CHAPTER [XII]

RELATIONSHIP WITH OTHER CONVENTIONS] 2021

Anicle 40 will be amended in order to make it clear thal il is intended 10 operate independently of
Anicle 14( 1). This Anicle and Anicle 41 will be comprehensi\fely reviewed in the light of ad\'ice from the
Hague Conference on Private International Law and the remarks made by some delegations.
2(1 Il is thought that the only existing Conventions nmina to be deall with in Chapter XII are the
UNIOROIT Convention on International Financial Lasinl and. possibly. the UNJDROIT Convention on
International Factoring. Il is thought that relations betwecn chis Convention and other equipment-specific
Conventions should be left ta eac:h Prolocol.
21 This Chapter wu nol reviewed by the Draftina Comminee in line with the decision taken by the Joint
Session not 10 consider this Chapter It chis stage.
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CHAPTER [XIII]

[OTHER] FINAL PROVISIONS ZZ

AnicieU

1. - This Convention enters into force on the first day of the month follo\\ing the
expiration of six months &fier the date ofdeposit of the ... instrument of ratification, acce~tancey
approval or accession but only applies as regards any caœgory ofobject Iisted in Article 3 :

(a) as from the lime oreutry into force ofthe Protoeol;

(b) subject to the tenDS oftbat Protoeol; and

(c) as hetween Contraeting States Panics to that ProtoeoL

2. - This Convention and the Protocol sba1l he read and interpreted as a single
instrument.

Article V

A Contraeting State may declare al the lime of signaturey ratifieationy acceptance.
approval ot: or accession to the Protocol that it will not apply dûs Convention in relation to (a
purely domestic transaCtion]. 2. Such a declaration shall he respected by the couns of ail other
Contracting States.

Anicle W

[Insen provision for accelerated procedure to finalise further Protocols]

[Article X

A Contracting State shall declare at the lime of ratification. acceptance. approval
>f, or accession ta the Protocol the relevant ucourt'" or "couns'" for the purposes of Anicle 1 of
his Convention.]

Ide",.

•
NOIe by lhe S«I'CloriGt: .
This refennce 10 die fonner Anicle 3 will need 10 be reviewed in che lipl of the decision 10 deleac thal

nicle at the fint Joint Session.
To be definecl by lakinsaccount orthe localion ofthe objecl and the panics.
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Article Y

1. - A Contraeting Swe may declare at the time of signature, ratification, acceptance.
approval ot: or accession to the Protocol that while the charged abject is situated within. or
controlled from its terrïtory the chargee sha11 DOt grant a lease ofthe object in that tenitory.

2. - A ConuaclÏDg Swe may declare at the lime ofsignature. ratification. acceptance.
approval of. or accession to the Protocol that any remedy availabJe to the obligee under Anicles
8 to 10 \\iùch is not there expressed to requin: application to the coun may only he exercised
with leave of the coun.

Anicle Z

A Contraeting State may declare at the time of signature. ratification. acceptance.
approvaJ of: or accession to the Protocol that it will not apply the provisions ofAnicle 14. \\'hoJly
or in pan.

[Remaining Final Provisions to he prepared by the Diplomatie Conference:]
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PREAMBLE

THE CONTRACTING STATES TO THIS PROTOCOL.

MINDFUL orthe demand for. and utility'oraircraft equipment and the need to
finance the acquisition and use thereofas efticiently as possible.

RECOGNISINO-the advantages of asset-based financing and leasing for this
purpose and desiring to facilitate these transactions by establishing clear rules to govem them.

BELIEVING that sueh rules must (i) reflect the principles underlying asset...
based financing and leasing of aircraft objects and (ii) provide transaction panies with
autonomy to allocate risks and benetits to the extent consistent with the policy deeisions made
by Conncting States in this Protocol.

CONSCIOUS of the need for an international registration system as an
essential feature of the legal framework applicable to international interests in aircraft
equipment.

CONSIDERING il necessary to implement the UNIDROIT Convention on
International Interests in Mobile Equipment 50 as to meet the requirements of aircraft finance
and the purposes described above,

HAVE AGREED upon the following provisions relating ta aircraft equipmenl:

CHAPTERI

SPHERE OF APPLICATION AND GENERAL PROVISIONS

Article 1
Defined lerms

1. - Tenns used in this Protoeol and defined in Article 1 of the Convention are
employed herein with the meanings there staled.

2. - In this Protoeol the following tenns are employed with the meanings set out
bclow:

....aircraft" means airframes with airerafl engines installed thereon or helicoptcrs:

haircraft engines" means aircraft cngines [ (other than those used in military.
cusloms or police services) ] powered by jet propulsion or turbine or piston technology and:

(a) in the case ofjet propulsion aircraft engines, have at least 1750 lbs of thrust
or its equivalent: and

(b) in the case of turbine-powered or pislon-powered aircraft engines. have al
1east SSO rated take-otr shaft horsepower or ilS equivalent.
together with ail modules and othcr installed. incorporated or anached accessories. parts and
equipment and ail data. manuals and records relaling therelo;
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"aireraft objects" means airframes, aircraft engines and helicopters;

··airframes" "means airframes [ (other than those used in militaly. customs and
police services) J that, when appropriate aircraft engines are installed thereon, are type
cenified by the competent aviation authority to transport:

(a) at least eight (8) persons includinl crew; or

(b) goods in excess of2750 kilograms,

rogether with ail installed. incorporated or attached accessorics. pans and cquipment (othèr
than aireraft engines), 1 and ail data. manuals and records relating thereto;

"authorised pany" means the pany refeaed to in Anicle XIII(2);

"Chicago Convention" means the Convention on Intemational Civil Aviation.
signed at Chicago on 7 December 1944, as amended;

··common mark registering authoritytt means the authorit}' maintaining the non­
national register in which an aireraft of an international operating agency is registered in
accordance with Article 77 of the Chicago Convention;

··de-register the aircraff' means delete the registration of an aircraft from a
national aircraft register;

'·Geneva Conventiontt means the Convention on the International Recognition of
Rights in Aircraft. signed at Geneva on 19 June 1948;

"guarantee contract" means a contract entered into by a person as guarantor:

"guarantor" means a person who. for the purpose ofassuring performance of any
obligations in favour of an obligee secured by a security agreement or under an agreement.
gives or issues a suretyship or demand guarantee or a standby letter ofcredit or any other fonn
ofcredit insurance;

·'helicoptersn means heavier-than-air machines [ (other than those used in military~

customs or police services) ] supponed in flight chiefly by the reactions of the air on one or
more power-driven rotors on substantially vertical axes and which are type cenified by the
competent aviation authority to transpon:

(a) at least five (5) persons including crew; or

(b) goods in excess of450 kilograms.

together with ail instaIJed. incorporated or attached accessories. parts and equipmenl
(including rotors). and ail data. manuals and records relaling thereto;

"insolvency date" means the date referred to in Anicle XI(l);

[Ulntemational Registry Authority" means the permanent intemational body
designated as the International Registry Authority under this Protocol;]

["International Regulator" means [the permanent international body designated as
the Intemational Regulator under this Protacol] [the entity designated as the International
Regulator in Anicle XVI(1 )];]

"national aireraft register" means the national register in \vhich an aircraft is
registered pursuant to the Chicago Convention;

Consider the position of propellers.
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"national regisUy authority" mcans die national authority., or the common mark
reaistering authority in a Contraeting State wbich is the Stale of relistry responsible for the
registration and de-registration ofan aircraft in accordance with the Chicago Convention:

··primary insolvency jurisdiction" means the insolvency jurisdiction of the State in
which the centre ofthe obligors main Înterests is situated;

··prospective sale'· means a sale that is intended to rake etTect on the conclusion of
a contract ofsale in the future;

['6Regisuar'll means [the entity designated as the Registrar under this Protocol] (the
entity initially designated or subsequently appointed or re-appointed as the Registrar. as the
case may he. as specified in Anicle XVI];] and

··State of registryn means in respect ofan aircraft the State. or aState member of a
common mark registering authority. on whose national aircraft register an airc:raft is entered
under the Chicago Convention.

Article Il
Implementation ofCo"venlion as regards aircraji objects

1. - The Convention shall apply in relation to aircraft objects as implemented by the
terms of this Protocol.

2. - The Convention and this Protocol shalI he read and interpreted together as one
single instrument and shall he known as the UNIDROIT Convention on Intemationallnterests
in Mobile Equipment as applied to aircraft objects.

Anicle III 2

Sphere ofapplication

1. - The cOMection with a Contracting State under Anicle J(b) of the Convention is
satisfied with respect to this Protocol if an [aircraft object] is registered in a national aircraft
register of a Contrac:ting State [or if the agreement provides that the aircraft object shaH he
registered~and the aircraft object becomes so regislered. in a Contracting State].

[2. - Notwilhstanding the provisions of Anicle V of the Convention. this Protoc:ol shall
apply to [a purely domestic transaction].]

[J.] -In their relations with each ot'-'er. the parties may not derogate from or vary the
provisions of this Protocol. except. by agreement in writing. Anicles IX(1). X or XI( 1) • (6) .

Add • pangraph inseninl as a connecting factor the situation of the h'ansferor ullder a contr.act of sale
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Article IV
ApplicQlion olColl11~nl;on ID SQ/~s

The following provisions of the Convention apply mutatis mutandis in relation to
a sale and a prospective sale as they apply in relati~n 10 an intemational interest and a
prospective international interest:

Article IS(l) otherthan sub-paragraph (c);

Anicles 17 - 19;

Anicle 22;

Anicles 24 and 26;

Chapter VII; and

Article 38.

Article V
Formtllilies and effects 01conlrocl ofsol~

1. - For the purposes of this Protocol. a cannet ofsale is one which:

(a) is in writing;

(b) relates to an aircraft abject ofwhich the transferor bas power to dispose: and

(c) identifies the aireraft abject.

2. - A contract ofsale transfers the interest of the transferor in the aircraft object to the
transferee aecording to its tenns.

3. - A sale rnay be regislered by either party to the conlract of sale in the International
Registry by or with the consent in writing of the other party.

Article VI
RepresentQtive capacilies

A pany to an agreement or a contraet of sale may enter into an agreement. or
register a related interest in an aireraft abject in an agency, trust or other representative
capacity. In such case, that pany is entitled to assen rights and interests under the Convention
to the exclusion ofthe pany or parties represented.

Article VII
Description ofaircraft abjects

A description of an aircraft object that contains its manufacturer's seriai number•
the name of the manufacturer and its model designation is sufficient to identify the object for
the pwposes ofAnicle 7(c) of the Convention and Anicle V(l)(c) ofthis Protocol.
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Article VIII

Choice ofltnv

1. - The panies to an agreement or a contraet of sale or a related guarantee contract or
subordination agreement may agree on the law which is ta govcm their righlS and oblilations
under the Convention. wholly or in pan. ·

2. - Unless otherwise agreed. the reference in the preceding paragraph to the law
chosen by the parties is to the roles of law in force in the designated State or political
subdivision ofaState other than its rules ofprivate intemationallaw.

CHAPTERII

DEFAULT REMEDIES. PRIORITIES AND ASSIGNMENTS

Anicle IX
Modification ofdefault remedies provisions

1. - ln addition to the remedies specified in the provisions of Articles B(1). 10 and
14(1) of the Convention. the obligee may, to the extent that the obligor bas al any time 50

agreed and in the circumsumces specified in such provisions:

(a) de-register the aircraft; and

(b) export and physically transfer the aircraft object from the territory in which
il is situated.

2. - The obligee may not exercise the remedies specified in the preceding paragraph
without the prior consent in writing of the holder of any registered interest ranking in priority
to that of the obligee. 3

3. - (a)

(b)
read as follows:

Anicle 8(2) of the Convention shall not apply ta aircraft objects.

A new Article 13bil shaH be inserted after Article 13 of the Convention. to

•

··1. - Any remedy given by this Convention shall be exercised in a
commercially reasonable manner.

2. - An agreement between an obligor and an obligee as ta what is
commercially reasonable shaH. subject to paragraph J.. he conclusive.

3. - An obligee may not take possession or control of an aircraft abject
otherwise than by lawful means. For these purposesl' the removal of the aircraft abject from
service shall not in itself he deemed unlawful.""

4. - A chargee giving ten or more working days' prior written notice ofa proposed sale
or lease to interested persans is deemed to satisfy the requirement of providing -reasonable

Funher consideration is tG be livCD tG ahe siluation of holden of olller interests Ihal are prolected under
Anicle IX orllle Cieneva Convention.
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prior notice" specifiee! in Article 8(3) of the Convention. The foregoina shalJ not prevent a
chargee and a chargor or a guarantor from apeeing tg a longer prior notice periode

AnicleX
Definition ofspeedyjudicia/ relief

[1. -For the purposes of Article 14(1) of the Convention. "speedy" in the context of
obtaining judicial relief means a period Dot exceeding (...] calenclar days from the date on
which the instrument initiating the proceedings is lodged with the coun or its administrative
office.]

[2.- The obligor may at any time agree !hat Article 14(2) of the Con\'ention shall not
apply.]

[3.J- The remedies specified in Anicle IX(1) shall be made available by the national
registry authority and other administrative authorities, as applicable, in a Contracting State no
later than [ ...] working days alter the judicial relief specified in the preceding paragraph is
authorised or, in the case ofjudicial reliefauthorised bya foreign court. approved by couns of
that Contracting State.

[4.] -Judicial relief under Article 14(1) of the Convention May be granted in a
Contracting State notwithstanding the commencement of insolvency proceedings· in another
[Contracting] State unless ilS application would contravene an international instrument
binding on that Contracting State.

Anicle XI
Remedies on insolvency

[Alternative AJ

1. - For the purposes of this Anicle, "insolvency date" means the earliest date on
which one of the events specified in paragraph 2 shaH have occurred.

2. - This Anicle applies \vhere:

(a) any insolvency proceedings' against the obligor have been commenced by
the obligor or another person in a Contracting State which is the primary insolvency
jurisdiction of the obligor; or

(b) the obligor is located in a Contracting State and has declared its intention to
suspend, or bas actuaJly suspended payment to creditors generally.

3. - Within a period not exceeding (... ]6 days from the insolvency date the obligor
shall:

The phrase "in50lvency proceedinp" should be detined an\! broulht inlo line with the terminolol)' of the
Convention.
\ A Contractinl Saale may tind il appropriate or necessai')' 10 adjusi ilS relevant domeslic Iaws or
regulalions in order 10 live full effect 10 mis Anicle and Anicle XII.
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<a> cure ail deraults and agree to perform ail future f;'bligations under the
agreement and related uansaction documents; or

(b) give possession orthe aircraft abject to the obligee (in accordance with. and
in the condition specified in the aareement and related transaction documentsJ.

4. - Where possession bas been given to the obligee pursuant to the preceding
paragraph. the remedies specified in Article IX(1) shaU be made available by the natiol!~1

registry authority and other administrative authorities. as applicable. no laler than [.... r
working days after the date on which the aircraft abject is retumed.

5. - No exercise of remedies pennitted by the Convention may be prevented or
delayed aCter the pcriod specified in paragraph 3.

6. - No obligations of the obligor under the agreement and related transactions may he
modified [in the insolvency proceedinas] without the consent orthe obligee.

7. - No rights or interests. except for preferred non-consensual rights or Înterests listed
in an instrument deposited under Anicle 38 of the Convention. shaH have priority in the
insolvency over registered interests.

{Alternative B] 1

Article XII
lnsolvency assislance

The courts of a Contracting Scate in which an aircraft abject is situated shaH. in
accordance with the law of the Contracting State. co-operate to the maximum extent possible
with foreign courts or other foreign authorities administering the insolvency proceedings
referred to in Article XI in carrying out the provisions of that Anicle.

Article XIII
De-registration and export authorisalion

1. - Where the obligor has issued an irrevocable de-registration and expon request
authorisation substantially in the form annexed to this Protocol and has submitted 5uch
authorisation for recordation to the national registry authority, that authorisation shall he so
recorded.

2. - The person in whose favour the authorisation has been issued (the "authorised
pany") or its certified designee shaH he the sole persan entitled la exercise the remedies
sPecified in Anicle IX( 1) and may do 50 only in accorclance with the authorisalion and an)"

See Anicle xxx.
See Anicle xxx.
Il was sUllesled Iha. an alternalive. more flexible fonnulalion of the remcdies on insolvcncy should be

prepared. A proposed texl does nol yel exist, however.
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applicable airwonhiness or safety laws or replatioDS. Such authorisation may not be revoked
by the obligor withc;»ut the consent in wriling of the authorised party. The national registry
authority shaU remove an authorisation from the registry at the request of the authorised party.

3. - The national regisuy authority and other administrative authorities in Contraeting
States shaH expeditiously co-operate with and assist the authorised party in the exercise of the
remedies specified in Article IX.

AnicleXIV
Modification ofpr;oriryprovisions

Article 27 of the Convention applies with the omission ofparagraph 4.

AnicleXV
ModificDtion ofassignmenl provisions

1. - Article 29(2) of the Convention applies with the following being added
immediately after sub-paragraph (c):

--(d) is consented to in writing by the obligor. whether or not the consent is given
in advance of the assignment or specifically identifies the assignee.'·

[2. - Anicle 31(1) of the Convention applies with the omission ofsub-paragraph (c).]

[3. - Article 34 of the Convention applies with the omission of the words following the
phrase "-not held with an international interest99.J9

9 Anicle 34 of the preliminary draft Convention. as ma)' be modified by this preliminary draft Protocol.
will have imponant implications for the compeling riBhts of a receivables financier and an assel·based financier.
Consideration should be liven ta the appropriate rule in the context of aviation financing as weil :as 10 its cITeelS
on general receivables tinancing.

'.
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( CHAPTER lU 10

REGISTRY PROVISIONS RELATING Ta INTERNATlONAL INTERESTS
IN AlRCRAFT aBJECTS

Article XVI
Regula/ion and operation ofRegistty

A.lternalive A

[1. - (The International Registry shall be regulated and operated by the International
Registry Authority.] [The International Registry shall he regulated by the International
Regulator l'and operated by the Registrar.]] 12

Alternative B

[1. - The International Registry shall he reguJated by the Council of the International
Civil Aviation Organization or such other permanent body designated by it to be the
International Regulator.

2. - The initial Registrai' hereby designated to operate the International Registry shall
be a newly created. independent special purpose affiliate of the International Air Transpon
Association.

3. - The initial Registra!' shall be organised in consultation with the International
Regulator.lts constitutive documents shall contain provisions mal:

(a) restrict il to acting as Registrar and performing 80cillary funetions; and

(b) ensure that it has no greater dUlies (fiduciary or otherwise) to members of
the International Air Transpon Association than to 80y person or entity in the performance of
its functions as Registrar.

4. - The initial Regisuar shaH operate the International Registry for a period of live
years from the date of entry into force of this Prolocol. Thereafter. the Registrar shaH be
appointed or re-appointed at regular five-year intervals by the [Contrac:ting States]
[International RegulatorJ.]

[2.15. - Anicle 16(1) and (3) of the Convention apply as modified by the preceding
paragraphs ofthis Anicle.]

lU The provisions of Ibis Chapler are presenled in square bnckeu in that they werc not die subjecl of
consideration by Ihe Draftina Committee pendinl the oUIComc of their consideralion by the RelisUillion
Working Group.
Il Funher consideration needs 10 be civen u to whether the appropriale term is Inln7fDliOltQI RClulator or
Iniergove""""'tli Reeulator.
1: The IWO bracketed provisions in this Allernalive A are mutually exclusive. 50 dIIl if the decision is to
have an Intemarional ReliSb'y Authonay rcferences in orher Anicles to the Intemalional Relulalor and Ihc
Registrar will be delcred. whilst if the latter are adopted references to the International Relistry Authority will bc
delered.
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Article XVII
Basic r~guJatory responsibi/ities

1. - The [International Registty Authority] [International Regulator] shaH act in a non­
adjudicative capacity. This shall not prevent the [International Registry Authority]
[International Regulator) from undenaking the functions specified in Anicle 16(6) and (7) of
the Convention.

2. - The [International Registry AuthorityJ [International Regulator] shaH [be
responsible to the Contracting States and shaH repon thereto on its regulatory [and oversight]
functions. Such reports shaH he made on a yearly basis or more frequently as the
[International Regisuy Authority] [International Regulator] deems appropriate.]

[3 ° - The initial regulations shaH be promulgated by the [International Registry
Authority] [International Regulator] on entry into force oflhis Protocol.]

J\rticle ""III
Registra/ionfacilities

1. - At the lime of ratification. acceptance. approval of. or accession to this Protocol. a
Contracting State may. subject to paragraph 2:

(a) designate its operators of registration facilities as specified in ARicle 16(2)
of the Convention; and

(b) declare the extent ta which 80y such designation shaH preclude alternative
access to the International Registry.

2. - A Contracting Scate may only designate registration facilities as points of access
to the International Registry in relation to:

(a) helicopters or airframes pertaining to aircraft for which it is the State of
registry; and

(b) registrable non-consensual rights or interests created under its domestic la\\·.

Anicle XIX
Addiliona! modijicalions 10 Regislry proviJoions

1. - For the purposes of A11icle 19(6) of the Convention. the search criterion for an
aircraft object shall he its manufacturers seriai number. supplemented as necessary to eosure
uniqueness. Such supplementary information shall he specified in the regulations.

2. - For the purposes of Anicle 25(2) of the Convention and in the circumstances there
described. the holder of a registered prospective international interest or a registered
prospective assianment ofan international interest shall take such steps as are within its po\\"er
to effect a removal thereof no later than live working days after the receipt of the demand
described in such paragraphe
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3. - The Cees reCerred to in Article 16(4) orthe Convention shall he determined 50 as to
recover the reasonable costs of operating the International Rqisuy and the lelisuation
facilities and. in the case of the initial fees. of desipinl and implementing the international
registration system.

4. - The centralised funetions of the International Registry shall be operated and
administered by the (International Registty Authority] [Re,istrar] on a twenty-four hour basis.
The various registration facilities shall he operated and administered during working hours in
their respective tenitories. •.

s. - The regulations shaH prescribe the manner in whic:h the following provisions of
the Convention shall apply:

Anicle 16(6) and (7);

Anicle 17;

Anicle 18;

Anicle 21;

Article 22(1) and (2);

Article 23; and

Anicle 24. J

CHAPTERIV

JURISDICTION

Article XX
Modification ofjurisdiction provisions

For the purposes of Articles 40 and 41 of the Convention. a coun of a Contracting
State also has jurisdiction where that State is the State ofregistry.

Article XXI
Waivers ofsovereign immunity

1. - Subject ta paragraph 2.. a waiver of sovereign immunity from jurisdiction of the
courts specified in Article 41 of the Convention or relating to enforcement of rights and
interests relating to an aircraft object under the Convention shaH be binding and. if the other
conditions to such jurisdiction or enforcement have been satisfied. shall he effective to confer
jurisdiction and permit enforcement. as the case may he.

2. - A waiver under the prececling paragraph must he in a(n authenticated] writing that
contains a description of the aircraft.
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CHAPTER V

RELATlONSHIP WlTH OTHER CONVENTIONS Il

Article XXII
Re/alionship wilh J948 Convenlion on Ihe lnlernalio!,a/ Recognition ofRighls in Aircraft

1. - Where a Contracting Slate is a pany to the Geneva Convention:

(a) the reference to the ··Iaw·· of such Contracting State for the purposes of
Article 1 (1 )(d)(i) of the Geneva Convention should he to such law after giving efTeet to the
Convention;

(b) for the purposes of the Geneva Convention. the term haircraft" as defined in
Article XVI of that Convention shall he deleted and replac:ed by the tenns "·airframes."
··aircraft engines·· and ·"helicopters·· as defined in this Protocol; and

(c) registrations in the International Registry shall he deemed to be regular
recardatians ··in a public record of the Contraeting State" for the purposes of Anicle 1 (1 )(ii)
of the Geneva Convention.

2. - Subject to paragraph 3. the Convention shaH. for the Contracting States referred ta
in the preceding paragraph. supersede the Geneva Convention to the extent. after gi\'ing effeet
ta the preceding paragraph. of inconsistency between the two Conventions.

3. - The provisions of the preceding paragraph shaJl not apply to Anicles VII and VIII
of the Geneva Convention where an obligee elects to exercise remedies against an obligor in
accorclance with those Anicles [and provides the coun with wrinen evidence ofthat election).

Article >C>CIII
Relalionship with 1933 Con,,·enlionfor the Unification ofCertain Ru/es

Relaling ta the Precautionary Arrest ofAircra/t

The Convention shaH. for Contracting States that do not make a declaration under
Anicle Y(2) of the Convention, supersede the 1933 Convention for the Unification of Cenain
Rules Relating ta the Precautionary Arrest of Aircraft.

Anicle XXIV
Relationship with 1988 UN/DROIT Convention on Inlernational Financiul Leasing

The Convention shaH supersede the ]988 UNI DROIT Convention on International
Financial Leasing as it relates to aircraft abjects.

CHAPTER VI

[OTHER] FINAL PROVISIONS ...

,) With the exceplion of Anicle XXX. the meeting of lovemmenual expens did not discuss Ch.pters V and
VI. leavinl consideration ofthose Chaplers to a lime ncarer 10 a diplomatie Conference.
,. Il is envisaaee:t thal. in line with praetice. draft Final Provisions will be prepared for the Diplomatie
Conference at such lime as lovemmenlal expens bave complcled their preparaiion of the draft Prolocol. The
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• proposais for draft Final Provisions set out in che Addendum to chis preliminary draft Prococol beJow are in no
way intended to prejudce that procas but simpJy to indicace Ihe su"estions of the Airc:raft Prolocol üroup on
Ihis rnaner. Panicular attention is dnwn to Anieles XXXI(l) and XXXIII(l} (limiting the effect of an~· tÙlure
declaration or reservation and clenuncialion respeaively as reprds escablished rilhts) and Aniele XXXIV
(establishing. Review Board and contemplacinl review and revision orchis Prolocol).
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ADDENDUM

CHAPTERVI

[OTHER] FINAL PROVISIONS

Article XXV
A.doption ofProlocol

1. - This Protocol is open for signature at the concluding meeting of the Diplomatie
Conference for the Adoption of the Draft Protoeol to the UNIDROIT Convention on
International Interests in Mobile Equipment on Maners specific to Aircraft Equipment and
will remain open for signature by ail Contracting States at [....] until [....].

2. - This Protocol is subject .to ratification, acceptance or approval of Contracting
States which have signed it.

3. - This Protocol is open for accession by all States which are not signatory
Contracting States as from the date it is open for signature.

4. - Ratification., acceptance., approval or accession is effected by the deposit of a
formaI instrument ta that effect with the depositary. IS

Anicle XXVI
EnI'" inlo force

1. - This Protocol enters into force on the first day of the month following the
expiration of [three] months after the date of deposit of the [third] instrument of ratification.
acceptance. approval or accession.

2. - For each Contracting State that ratifies. accepts. approves or accedes to this
Protocol after the deposit of the [third] instrument of ratification. acceptance. approval or
accession. this Protocol enters into force in respect ofthat Contracting State on the first day of
the month following the expiration of [three] months aCter the date of the deposit of ilS

instrument of ratification. acceptance, approval or accession.

proposais for draft Final Provisions sel out in the Addendum ta this preliminary drafl Protocol below are in no
way intended to prejudle mat process but simply to indicale the suuestions of the Aireraft Proroeol Group on
Ihis maner. Panicular altenlion is drawn tG Anieles XXXI(3) Ind XXXIII(3) (Iimiting the efTeet of any future
declaration or rcservation and denunciation respectively as reprds esaablishcd righlS) and Aniele XXXIV
(esaablishinga Review Board and eontemplaling review and revision ofthis Prolocol).
•s Il is RCommended that a resolution be adoptee! at. and eoncained in the Final AcIS and Proceedings of. the
Diplomatie Conference. eontempilling the use by Contrae:ling States of a mode1 ratification instrument that
wouId standardise. i,,'~'alia. the format for the m_ine anellor withelrawal ofdeclarations and reservalions.
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Article XXVII
TerrÎlorialllnilS

1. - If a Contracting Saale bas two or more territorial uniES in which different systems
oflaw are applicable in relation to the matters dealt with in this Protocol. it may. al the time of
ratification, acceptanc:e. approval or accession" decJare tbat this Protoc:ol is to extend to ail its
territorial uniES or only to one or more of them and may substitute its declaration by another
declaration al any time.

2. - These declarations are to be notified ta the depositary and are to state expressly
the territorial units to whic:h this Protoc:ol extends.

3. - If a Contracting State makes no dec:laration under paragraph 1, Ibis Protocol is to
extend to ail territorial uniES ofmat Contrac:ting Stale.

Article XXVIII
Temporal application

This Protocol applies in a Contracting State to rights and interests in airc:raft
objects created or arising on or after the date on which this Protocol enters into force in that
Contracting State.

Article XXIX
Declarations and reservalions

No declarations or reservations are permined except those expressly authorised in
this Protoco!.

AnicleXXX
Declarations disapplying certain provisions

A Contrac:ting State.. al the time of ratification, acceptance. approval of, or
accession to this Protocol([,][:

(a)] may declare that it will not apply any one or more of the provisions of
Anicles VIII and X to XIII ofthis Protocol[;

(b) to the extent that il has not made a declaration under sub-paragraph (a), must
declare that it will apply time-periods as specitied in its declaration for the purposes of
Anicles X and XII: and

(c) may declare that it will impose other conditions on the application of Anicles
VIII [, IX(I)] and X to XII as specified in its declaration] .
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Article XXXI
Subs~qflellldec/arQl;OIU

1. - A Contraeting State may make a subsequent declaration at any lime alter the date
on which it enfers into force for that Contraeting State, by the deposit ofan instrument to thal
etTeet with the depositary.

2. - Any such subsequent declaration shall take effect on the first day of the month
following the expiration of [twelve] months after the date of deposit of the instrument in
which such deelaration is made with the deposiwy. Where a longer period for that declaration
to take effeet is specified in the instrument in which such declaration is made, il shall take
effect upon the expiration ofsuch longer period after its deposit wilh the depositary.

3. - Notwithstanding the previous paragraphs. this Protocol shall continue to apply. as
if no such subsequent declaration had been made. in respect of ail rights and inlerests arising
prior to the effective date of that subsequent dec:laration.

Anicle XXXII
WithdrQWQ/ ofdeclQrQ/ions Qnd resenlQlions

Any Contracting State which makes a deelaration under. or a reservation to this
Protocol may withdraw it at any time by a forrna1 notification in writing addressed to the
depositary. Such withdrawal is to take effect on the first day of the month following the
expiration of[three] months after the date of the rec:eipt of the notification by the depositary.

J\rticle }()()(III
Denu"c;QI;ons

1. - This Protocol rnay be denounced by any Contracting State at any time after the
date on which it enters into force for tbat Contracting State. by the deposit ofan instrument to
that effect with the depositary.

2. - Any such denunciation shall take effect on the first day of the month following the
expiration of [twelve] months after the date of deposit of the instrument of denunciation \\·ith
the depositary. Where a longer period for that denunciation to take etTect is sPecified in the
instrument of denunciation~ it shall take effect upon the expiration of such longer Period afler
its deposit with the depositary.

3. - Notwithstanding the previous paragraphs, this Protocol shall continue to apply. as
if no such denunciation had been made, in respect ofail rights and interests arising prior to the
effective date of that denunciation.
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Anicle XXXIV
Eslablishment and ruponsibilities 0/Revi.w Board

) . - A five-member Review Board shall promptly be appointed to prepare yearly
repons for the Contracting Swes addressinl the matters specified in sub-paragraphs (a)-(d) of
paragraph 2. [The composition. organisation and administration of the Review Board shalJ be
detennined. in consultation with other aviation interests. jointly by the Intemational Institute
for the Unification ofPrivate Law and the International Civil A vialion Organization.]

2. - At the request of not less than twenty-five per cent of the Contracting States.
conferences of the Contracting States shall he convened from time to lime to consider:

(a) the practical operation of this Protocol and its effectiveness in facilitating
the asset-based financing and leasing ofaircraft objects;

(b) the judic:ial interpretation given to the terms of the Convention. this Protocol
and the regulations;

(c) the functioning of the international registration system and the perfonnance
of the Untemational Registry Authority] [Registtar and its oversight by the Intergovemmental
Regulator]; and

(d) whether any modifications to this Protocol or the arrangements relating ta
the International Registry are desirable.

Article XXXV
Depositary arrangements

1. - This Protocol shaH be deposited with the [....l.

2. - The [....] shaH:

(a) inform aU Contracting States which have signed or acceded to this Protocol
and [....] of:

(i) each new signature or deposit of an instrument of ratification.
acceptance. approval or accession. together with the date thereof~

(ii) each declaration made in accordance with this Protocol;

(iii) the withdrawal of any declaration;

(iv) the date ofentry into force ofthis Protocol: and

(v) the deposit of an instrUment of denunciation of this Protocol logether
with the date ofits deposit and the date on which it takes effect~

(b) transmit cenified true copies of this Protocol to ail signatory Contracting
States. to ail Conlracting States acceding to the Protocol and to [....)~

(c) pro\'ide the (International Registry Authorit)'] (Regisuar] with the contents
of each instrument of ratification. acceptance. approval or accession 50 that the information
contained therein may he made publicly accessible; and

{dl perfonn such other functions customary for dePOsitaries.
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FORM OF IRREVOCABLE DE-REGISTRAnON
AND EXPORT REQUEST AUTHORISATION

(lnscn Dale]

To: [Insen Name ofNational Registry Authority]

Re: Irrevocable De-Registration and Expon Request Authorisation

The undersigned is the registered [operator] [ownerf of the [insen the
airframelhelicopter manufacturer name and model number] bearing manufacturer's seriaJ
number [insen manufacturer's seriai numberJ and registration [number] [mark] [insen
registration number/mark] (together with ail installed.. incorporated or attached accessories.
parts and equipmen~ the ··aircraft").

This instrument is an irrevocable de-registration and .expon request authorisation issued
by the undersigned in favour of [insen narne of obligee] Ct.the autborised partyU) under the
authority ofArticle XIII of the Protocol to the UNfDROfT Convention on International Interests
in Mobile Equipment on Maners specifie to Airerait Equipment. In accordance with that
Anicle. the undersigned hereby requests:

(i) recognition that the authorised pany or the persan it cenifies as its designee is the
sole person entitled to:

<a> obtain de-registration of the aircraft !rom the [insert name of national
aviation registry] maintained by the [insen name of aviation authority] for the purposes of
Chapter III of the Chicago Convention of 1944 on International Civil Aviation; and

(b) expon and physicalJy transfer the aircraft from [insen name ofcountry]; and

(H) confirmation that the authorised pany or the person it cenifies as its designee may
take the action specified in clause (i) above on written demand without the consent of the
undersigned and that., upon such demand. the authorities in [insen name of country] shall co­
operate with the authorised pany with a view to the speedy completion ofsuch action.

The rights in favour of the authorised party established by this instrument may not he
revoked by the undersigned without the wrinen consent of the authorised pany.

Please acknowledge your agreement to this request and its terms by appropriate notation
in the space provided below and lodging this instrument in [insen name of national registry
authority).

[insen name of operator/owner]

•

•
Agreed ta and lodged this
[insen date]

(insen relevant notational details]

By: [insert name ofsignatory]
Its: [insert tille of signatory]

Select die lerm dlat refleclS die relevant nationalily reaisrration criterion.

1


