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ABSTRACT

The  Amerteon Pederal  avetem thaet  allows For competibaon bedwern Hie
aratea Foro corporate chartera hive {ed 1o the peeominenee of e

Prbwrad” corporeste Tawe of dhe State of bebaare Nowsedove, over Forly
peepeent b il New York stocks Bschangte Dosted compesties are eneporatead
v Doty ol enghty twe pereont of a7 Paeme thot covprarporate oo no

i Doeldruare

This 30 ther et o 0 b tarieal proaeerys ot it Vhee vt centh
pentary Fhe Amer rean carpereat 1en o bved Trom s D conecasnon” grantedd hy
thee sdate oo oo rpeeaal pravibemes teos Toontract” s sl peerfonmad
bre agireoment among poravate part vec Corporat pantt rec s birosuder poossner s
torachiowes the dr o chec tavess, anel o manseers predomned ed g corpor ate

arvertiariae ot shareho biera expedras

The procens has comtamicd during thee twent vt b ocontaey Thee tate
corparate 1aw revision: have roepreaerttesd oo movement downrdss U hiberatliby”
that ko pocord Serione gnestonss Hoo the beglanes Letwueer chsrobo bedepo
protect 1on and mansEero oo ret ton beserr brcken™ Lo teadiora ]l nitervernt jon

gy pel 1o restors st Lo lapgeee
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Howreever . the evelopment o the "Tibersl” cnrporale jaw of Delaware and
ol ctates b by halanceed by the selive role of 1The federal powars
Thee Dtgareae Conrt ded P on Lhe Tinberstale odanes” fhatl anthors zes
Poadoor e b gt g uopt pory ony covepat st toges chooane intoratgtbe comieteoe I8 the
Bavre ot thee TPeederar boar st v emisetedd dineang thas csptary o mat tors
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compagnies transigees  an "New  York Stock Exchange' sont  incorpordes au
belaware et ping de guatre-vingt-cdenx  pourcent Jde ecalles qui  se

“réincorpaorent’” le font au Delaware

Ve  phénomene ost le réanltat o un procesous quloa pris naiRsance ;i
s1eele dernier Pendent eette périade.  les  compagnies anéricaines
passérent d une aimple concession octrovée par | état A oan orond rat eréd
et rxdente par ditfferents parties. Lo compagnies recunront dees ponvo s

arernn lear permettant b atteindre lenre abviectiPs ot e diriteant

predemingrent dans Lo feet 1oy tan depens dee oact ronnares

e processie o oot ponrenivioan et ieme ciecle Chague amctrdement e
Tevizm iy Dedawasre a represdcente o monvement vers e Liberaliome ot oa

sonthews o T ympertonates guest aons. Eob oo e 1 e Thire vl e dn

v

predec bion des b onnatees s I dirrsretiom res dorigeants a éte
atferte’ Vet e ppoame antervention Tacdepale oot ICE A TR R R £1e 1 Fh o

rietahlis ect Agquilihee !

Feairtant . e dévoloppement des  feas des compagnies dn Delavare el den
autres  etate & tentonrs Ahé contre balancd parc e rule actaf cde
I antorité féderale La dortrine de la Conr Supreme coneerpant, ool
Ae rommeres entre lec dbats. gui autarise ] intervent 1on fédora i anpras
Aes carporationes Taisant affaires  dras plusienrs elats, oot ia base de
1a légialation fédérale du  vinglidme siéele agui ot déeretdée poar oo

raisons A intérdt nat1oresd
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Leo detractours Jn Delsware  recommendent de réformer le syvstéme actuel
vt e Y oremplacer par ne  réglamentation  fédérale de fagon 2 mieux
poratégeer Jes act tonnaires dest dirigeants D oautre part, les défenseurs
cht Dutaware affirment. que v syskéme  actue) promeut  le developpement

wpdamal de lais des dtats ol ne deveait pas étre merdifie.

Lov oot roverae enbenrant le Delaware  est 1 expression d'un conflit
polil ione cur la diatribal inon des pouveirs entre les aotorités fédérales
oof e SMadal ot s 1 dntervention i gonvernement auprés des societés
counere rales La o oritigee des bore e~ eompagnites Gn Delagare eet done
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PREIFACHE

The  annedbesptly coptary comgwet thngr betweaany the states Lor eorporale
claarters has b varred oot s for American corpurate Inw This paper
tooate andveore G qome P thew sopd, g et rentar s of thee moet, Famone:
e i Podawseree corpersbe b, gipeh B b cogetiddared he o

vk T pad oy Hhy Hoebead Dot capp e e b of thire cmbury

Harmy  redscart neaady this srsertson Ouer Torty percoendt of all tiee
coqpurrs v bresteeel oy thee Mess Trarl Stoo s IMvehistgte oo G orpaarat e
Deviisgare sl onghiby two peroone of all baems that retneorparate doosn o
Pedd saree Tveer bws dindre«d of the Fortane SO0 larvgfest ndust rand
corporat o oare abio meorporstot 1o Dedawire Megst, ol Lhesas airee
it st ronal or o miitatate corpoarations with o beane Dase 1 o ainase 15

ar oinlimtrinl center jocated onbinde Deloweare 1

ot are the vroasons tor thae aueeenn? Veom the Jepgal point of view Lhie

reanons wonled Tikely be sought in Delaware corporatses Taw itoelt lnder

o Gee JEY D faydde (07T oo 72 U Clan, 1Y, 1400
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thig permpective one might, ombark on any of three types of studies: a- a
comparatbive bae otudy hetweon Delaware corporate laws and  the corporate
Peves o weotoerny conntries of  aimilar economical and  financial
dewvebogaueast . b an aualyee of the Delaware law  concerning jssies
v ial te Lhe relalions smong  oreditors, shareholders and managers
teogr lircetarg Fidaciary dnties aned  sharebolderss rights); o &
compatat teee ssly o the statutory provisions and indiecisl decisions of
athey Mg ean ctates, 1o establish the Jifferent lovels of "laxity” or

"t et

Thee  orocent prpeer wlopte o combined spprosch aned slon intends Lo o
fv yorn] T Formst mie atraetaress O one hand, 1t i a <stumwary anrd
sy by i of 0t Voppawe - oonbroversy ol ok the origim and ot erme of the
Debonwea e vaerparat o e aned g mmpesc boan Lhe oorperate law of the Hnited
States On e o e hend it smalyses ceptam featinres of the Delaware
baw . ol therr miwlicial eonstriet toms n arder to assess the

cvdrtaandera ot s aad e Temswons, ot oy Tor Delawara o onnoeoss

Sances tne oo consst bt ron provided Lhe baste Trame for the developnent
b Amerioan corporate aw, oand Doe the compet1tion among the states for
vorparalte charters, thre poper ecorgders the dmplications of certain
contub ionol provienns and amencdment o, ared ke econstmiction by bhe

SO e LY

Powrotheer with the loasaterviesl sacceount of the Delaware role in the

Amicrivan corpurate faw, thin paper dosls with Delaware’'s  rules on
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incorporation and  reincorporation, shareholder rights, iduciarvy dubies
of directors, managers and controlling shareholders, lakecovers and
merdgers and derivative actions., Thus this atody inteonds Lo inlegente Lhe
consst piutionsl framework of the relations between the Pederal syotom and
rovporate law wikth  issies of  snbatantial o o ymportance  in corporsale
governance. 1 owakes  reference 1o Four  amportan! oovpoprate codess
(Califoruia, Tlhinnia, New York and Texas) Sl references were made
taking into =ceomt the peeuliarities of the Ameritcan Toders] oystem amd

the oommon Inyg bradition

el o camparat tve law condext allous us bo sibuale Daliware corporatse
law i nationsal peaspect ave Th as Al attempd to contirm or rojecd
tertaan hyvpotleses. abon! Delaware canee the o siecnet exposit ion of
o lated statatory provisons or nrhieral dec nong does ot afford any
coree dnsrors atvagl Vhe penstbion of 4 covivanto Taw i s iders ] sysibem,

partioulariv uben hed by are oonstad 1y evalving.

A ostardy Likie the precent e detimited by Ahe convergence  of hisborices |
Al rbhieal  element:, Lhat 13 Lo gay, of Lhe impact of polities and
evonamies 1 the  developmwent of leg] meh bt ione: Lawyers el
hisst arians that, analyee Lhe  same foeols may chwverdge  on bheir menrnng
politaesl asetentiats and  economiete way Pind  dilPerent canse-af et
relations FEven  when bhe conchisionn are Lhe same,  the ratonale for
them 10 chfPerent.. However, lawvers shonld Lo e conseyons of ther
limitationg 1n political or eoonomie snalysens, and hisboriasns shonld be

carcful i dealing with legal matters



Thies the: controversy on Delaware earporate law 13 affected by politieal
ar cenonomienl  evaloat tong o the different elements of a legal system.
Howep Vhiedoos, zadthonph any legal  system da influenced by politieal
stngntlos or eronemie stmectbures, 11 has 118 own anlonomous dynamism.
Law 1o sevence: by abself and it has i1s own prineiples and methods.
Moreover, lswe hse an amportant grouap of people working permanent Ly on
vho lenralators, nrdgens al lawvers Therr opimons and  interests have

Par Jws ccaptniferroged



h a4

e

Xi

TABLE OF CONTENTS

PREFACE o . . . . R 1
SECTION T- CORPORATIONS AND THE CONSTTTUTTON Coe e e !
- TNTRODUCTTON . . . . Coe . . . 1
11— BALANCE  BETWEEN STATE  AND FEDERAL  POWERS - DEVIETOPMENT QF 'THE
INTERSTATE CLAUSE . o . : . I
A- POWERS  OF STATE  LEGTSLATURES (4% B REGULATTONS ON
FORVIGN CORPORATIONS (5)
PEE- TOWARDS A NEW  DBALANCE:  EVOLUTTION 1N CONSTHPUTIONAL
DOCTTRIRE ON CORPORATIONS . . e e e . . 7
A- THE TENTH AMENDMENT DOCTRINE (855 B~ THE  FIFTH ARD
FOURTEINTH AMENDHENT DOCTRINES (93
TV- FEDERAL  PREVALENCHE:  NEW  DEVILOPMENTS QF CTHE THTTERSTAT
CLAUGE . . oo . . . . . R V4
A- TNITTAL TESTS (12 B~ NEW  DEAL 1EGTOLATHON (1), C-
NEW APFROACHES (145

Ve CONCLUSTON . Coe e e . .- BN 1"

SECTION 11 - CORPORATTONS ARD 'PHIE STATES . . . . . . S 14

T- THE BPECTAL CHARTERING SYSTRM . . oo . I £



xii
A- SPECTAL CHARTERS BY SPECTAL STATUTE (19):; B~ SPECIAL
CHARTERS AND GENERAI, STATUTES (21)
Pl- PUAL SYSTEM FOR INCORPORATTON: GENERAL  AND SPECTAL
CHARPERING . . . . . . . .« o . « o o v v o .. 23
A PREVALENCE  OF THE SPECIAIL. CHARTERS (23): B~ DECADENCE
O 'PHE SPECTAT. CHARTERS (25)
T THE GENERAL CHARTERING SYSTEM C e e e 28
[V THE CASE OF NEW JERSEY . . . . . 0. o o0 L o0 o o030
VoOTHE CASE OF DELAWARE . . . . . . . . . . .. . B 4
A DELAWARE COMPEIES WITH NFEW  JIERSEY  (32); (363 B-
OTHER STATES  TMITATE DELAWARE  (37); C- DELAWARE TN THE

LAST DECADES (38)

SRCPTON T DELAWARE AND TIE THREORIES OF THE FIRM . . < A1
I GEPARATTON OF QWNERCHTTY FROM CONTROY, . . , C o N B
A GOVERNANCE OF WIDELY HELD CARPORATIONS . . . . . o4
B OCORPORATION 75 CONFTICT OF INTRRESTS 0 . . ., . . . . 43

{ CREDTTORS  TNTRREST  (48y; 7 SHARRHOLDERS

INTERESTY ¢48), 3 GENERAL TNTERESTS (483

FLOTHE CORPORATION AS "JHEXUS OF CONTRACTS” . 47
A FFPTCTENCY OF DEPARATTON BETWERN CWNHERSHTP AND CONTROL, 47
T MARKET AND THTS COSTS (10 AGERCY . . . LHe

P ENTRRACTTTONG GF THEE MARKRT - MANAGERS " DISCRETTON
AND SHAREHOLDERS © WRALTID . . . . . H%5
PHE S PHE FRERDOM 0F CONTRACTS ON TRITAL . . .o ot

A SHARRHOLDERS AN "CONTRACPTNG PARTTESY Ce e . . 98



B~ LTHITS TN THE MARKKET "S5 OPERATION
1= BIMITS IN 'THE MANAGERS MARKET (G2);
THE STOCK MARKET (83)

C~ RISKS OF AGENCY

D- EROSTON OF THE DUTTES OF TOYALTY AND CARE

2= LIMITS N

- Dty of Loyalty (67): 7 Ity of Care (08)

TV- CONCLUSTON

SHCTHON 1V = DELAWARE ANDY THE SHARBHOLDERS

I~ [NTRODHCTION

- JHRESDICTION

P SHARBHOLDERS RIGHTS
A~ PREFMIPTIVE REGHTS L
BoOTRANGEER OF SHCURITTED
- SHAREHOLDERS CONSEN'T AND MERT NG
{3 - CHARTER AMENDMENT
- REDDOCTION OF CAPTTAL
F - MERGERS AND ACOQUESTTTONS

1= CONGIDERATION (860 2~ MEROGER'S
PURPOGSE (40 5= PROXTES (485

G- AVFRATDAL RIGHTS

H- RIGHT OF INSPECTION

SECTTON V- DELAWAIIE AND MANAGEMENT

I FIDUCTARY DIFULHS OF  DIRECTORS,  TNCORFORATOR

AND THIRDY PARTTID.

FATINESD AND

STOUKHOE DERRG

xiii

657

(a

13
‘74
ksl
7
HO

"1

ik

'/

jElst

114,

104

104



A THIE "BUSINESS  JUDGMENT RULE"  (109): B- FIDUCTARY
RELATTONSHIP ¢ 110): - SCOPE OF  FIDUCTARY DUTIES
(113)
1T DY OF TOYALTY
A PAYMENT OF INTRRERTS (115 R~ REDEMPTION OF  8TOCK,
REDUCITON OF CAPPTAT. AND RETTREMENT OF  SPOCK (118);
rSALES AND DISTRIBUTION  OF  ASSEFS (121 D-
INTREESTED OFFTCER AND [ RECTOR TRANSACTTONS - [NANS
C1
TEE DUPY OF cARE
A NATHRE  GF MONTTORING  DUTIFS (128): B- THE RIUSINESS
WM STANDARD (16 C- VAN GORKOM  AND T8
ARREMATH (131
PV THIEMNTITCATION OF OFFICERS, DIRFCTORS AND OTHERS
VoCOMPENSATION OF DIRE TORS, OFFTCKRS AND OTHERS

VT CONCRIT O

CRCTTON v DELAHARK O LAW MAKIRG UROCISS

ooLEGAL oy AND COCTORCONOMIC HTETORY

FLODEGAWARI & CASE. TNTERDYKED  LEGTSLATURE, JIDICTARY, AND
AR

PR SELECTION  OF  CORPORATE LAWS - THE  INCORPORATTON AND
KETNCORPORAT TON PRO®CRSS
A COMPETTTION  AMONG THE STATES (10d4); B= MORTLTTY AMONG
THE STATES (1h8), O- PREVALENCE OF DELAWARE (160)

VO INTEREST GRYIP AND TLAW-MAKTNG PRIXTESS

Xiv

. 114

128

134

134

47

1477

N 85D

154

161



€

A-  RESPONSLVENESS  OF DELAWARE  LAW-MARERS (t61): B-
CONFLTCT BETWEERN GROUPS OF INTERESTS (1683): ¢ PREVALENCE
OF THE CORPORATE BAR (18b)

V- A REW TRST: COUKT AND MARKET DECIHTONS |

A~ INVESTORS  REACTION  TO  JUDICTIAL DECISIONS  (18R),

TRDETERM INACY OF COURT DECTSTONS (171

VI CONCTUSTON

SECTTON Vi FEDERAL THTERVEHTION AND STATE REGULAT TON
U FEDERAL INTERVENTION
A CONGRESS  PORERS T INCORPORATE QR LTCENSE (176),

CUA2y B POSSIRILITEHES - FEDERAL  TNCORPORATION OR FFDERAL

4

LICENGTING sy, € FEDERAL ADMINTSTRATIVE REGULATHON

P4 A HEW PALANCE RETWERM FEDVRAL AND UPATE ColToRpTe 1AW

A THYE PROREFM:S AN FIMIT G0 FIDERAL THTERVENTTON (18'7),

BoOARVANTAGES  OF SPATE LERTOLAT N AND PRIVATE PAPGATRI

(1Y, O CONCEISTON (1)

CONCT IS TONS

R TOXGRAFPHY
- ON HIDTORY N1 AMERICAN CORPORATE TAW
A HXKS (2 B ARTICLES (205
PO CORPORATE DOVERNANCE

;" A BOORS (203 B ARTICLEDS (L1

Xv

J#3

HE

-

1’44

17

Te/

14t

Ve

g e
Sy

FARR



Pl

ON DELAWARE CORPORATE LAW (ARTICLES

1



L)

CORPORATTONS AND THE CONSTTTUTION

1- TNTRODUCTION

American law followe] Lhe tradition of Inglish law aboul. corporations
and accepted the principle that they are ereated by {he government:!
corporatiions were not collectivities of citizens nt instrumenis of the
State. Since the question was what organ of the S&State should grant
charters of incorporstion, the Constitubion and ils amendments soemer) Lo

settle the questinn:

"The Congress; shall have power . . . 3 T regulate commeres
with foreign nations and samong the several states and with the
indian tribes . .18, Ta make all laws which chall be
necessary and proper for carrying into execution the foregoing
powers, and all other powers vested by this Constitintion in

1 A. Berle, Historical Inheritance of American Corporations (New
York: N.Y. U. Schonl of Law, 18580) at 189,



.:he Government. of the United States, or in any Department or
Of ficer thereof.” 2

“The powers not delegated to the United States by the
Constitution, nor prohibited to the states, are reserved to
the states rospectively or to the people.” 3

"Tull faith and credit shall be given in each State to the
prbilic Acls, Records, and judicial Proceedings of every other
state

Ard Congress wmay by general lLaws prescribe the manner in which such
Ac:ts, Records and Proceedings shall be proved, and the effeect
therenf.” 4

The atates receiverd the power to pgrant corporate charters, without
projurdice of the powera of Congress te  regulate the operations of
corporations doing  interstate commerce. Furthermore, the Constitution
prrevented Lhe states Prom repudisting charters granted by other states

and permitied Congress to regulate the effects of those charters. ©

The balanee  between Federal  and state levels of government embodied in
the Conatitution arose from  ceveral different proposals at the
Conshibutional Convention: Congress received a jurisdiction delineated

in gpecitie powers expressed in broad terms. ©

S8, Cons, Arl. 1, see. 8.
AUG, Cons, Amen. X (1791),
4.8 Cons., Art. TV, sec. 2.

b Note, “Federal Chartering of Corporations: Constitutional
Challenges” (1972) 81 Geo. 1. J. 173 at 125.

B The Convention endorsed a resolution that the national
legislatnre shonld have power "to legislate in all cases for the general
inferests of the Union, and also in  those to which the states are
separately incompetent, or . | in which harmony of the [United] States

(continued...)
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The "necessary and proper” powers clause bhecame the central issue for
advocates and opponents of a strong  federal government.., althemgh ils
meaning was  clarified by the same  Framers. A Hamillon and J  Madison
argued that. this clanse was not the enbodiment of a dis!inet. power bt
rather an  appropriate meanss  for execuling the express powers conferred
npon the Federal dovernment. s power that wonld be amplicd iF net

otherwise provided 7

Neverllhelees,  Cingreoas poser to regnlate mterstate commerce  was
congt rired varionsly While some argued Lhal, it was not an dncdefinte
risdiction bt a specific anthority to acromplish certain obhiectives,
most commentators agreed that the commerce olanse coverosl "problems
which were not spec:ificually provided for hy obther constitubional

provisions " H

It is not strange that corporations and charters soon became a matier of
aonf Lirt, betwean defenders and enemies of  federal inLerventionism and
that, the U, 5. Supreme Comrt  hud given  shape and focus to the limibs
implied 1n the clauses of the Constitufion in order to balanee state ancd

foderal powers on corporations.

B¢ . .continued)
may be interrupled by the exercise of [ndividiual legislation.” (Ibid. at
132).

7 See THE FEDERALTST., (1, Conke ed. 1961) No. 33 at. 24 and N 44
at 304 .

8 Nnte, (1971) 16 Vill. L. Rev. 766 at 777.



IT1- BAILANCE RBETWEEN STATE AND FFDFRAL POWRRS: DEVELOPMENT OF THE

[NTERSTATE CLAUSE

A POWERS OF S5TATE LEGTSLATURES

The Court. defined Lhe powers of state legislatures concerning existent
corporat.ions in the case of Darmouth College v. Woodward. © On that
ooeasion 1t held that the eonstitotional prohibition against state
impairment  of  contracts protecterdd & corporation’s charter against
alberations ordersd by the stake legislatures. Corporations were seen as
artiticial entaties having only  those powers conferred upon them by

their chariers, either expressly or implicitly. 10

The oritaeal problem,  however was noh the border between the
leginlutures’ powers  anfdl bthe corporations’ righks, bot hetween the
fewleral  and state governmeni.’'s powers o regulate corporations. In
Gibbons v. Ogden. t1 & came invalving an  attempt hy New York to limit
navigat ton o 1ts waters, rhe Conrt ohserver] that the power of Congress
to remlate interstate commerce  could prevent a state from regulating
trade within its own borders, if that regailation affected interstate
comperee Thas,  Federal  regnlation of corporations doing interstate

commer ¢ wottld be sustained  iF the constitution provided no specific

8 17 U K, (4 Wheat) H18 ¢(1819).
W fhid at B34

PE22 U080 (9 Wheat. ) 1 (1824).
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H
prohibition against congressional regulation of the activity and the

ML

activity involved more than one state. 12

The Court revised this doctrine in Mayor of New York v. Miln 1@ and in
Cooley v. Board of Wardens of the Port of Philadelphia 4 where il
gtated that congressional power over interstate comnerce woild be deemed
exc:lusive only in those aress which by Lheir nature demanded nabtionsl
regulation. Hence, areas which did nol demand siuch regulation were

incloded in the legislatnres’ powers,

B~ REGULATTONS ON FORETGN CORPORATTONS

One problem was to determine 1f  Lhe states could limilh or control Lhe
activities of “foreign eorporations,” i e, corporations chartered by
other states. The Court in Bank of Augusta v. Earle 18 held thal

]

corporations chartered by one state were nol. "ecibizens” of thal stale,
entitled to elaim the eonstitntional prolection of Art. TV, #gec 216
against other astates’ laws. Although the court went on Lo ssy that il

worrlld presimn an intended comity among the states, which would allew a

12 Thid. at 194-96.

1336 U.S. (11 Pet.) 102 (1837)
14 /3 U.5. (12 Howard) 2909 (18h1).
15 38 U.S. (13 Pet) 519 (1839,

18 "1, The Citizens of each GState shall be enlitled to all
Privileges uand Immunities of the Citizens 1n the several states.”
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Foreign corporation to make a contract there. it acknowledged that

rerlain state restrictions would he upheld.

Forty venrs later the Court settled the issue in Paul v. Virginis.1”
Then the question was whether a  state could impnse  restrictions on
foraign insurance companies, when parallel restrictions were not imposed

on domnest 1o 1nsuranee companiens.

Thee Suprome Couard. npheld Lthe power of the state to do so on two grounds:
Ay a  corporation was nnk 8 cilizen of any state and therefore was not
ent 1 beed 1o the non-diseriminatory  treatment that the privileges and
i it by e lanse of the Fourkteenth amendment 18 gnaranteed to citizens;
aied DY the sate of ineurance  ina  state market was not a tranzmaction

mvolved in inkerstale commerees.

While o ater Face the decision looked as though it preserved the power
ot wtates, 1t effect wan the opposite. A astate could exclude or admit
on corndition # Forelgn corporation interested in engaging in intrastate
eommeren bt that state eonnld not exclude or  admik on condibion a

Foreign corporation doing  interstate business. ¥ Only the federal

e h 1S (8 Walll,) 188 (1869).

re o No State shall make or enforee any law which shall abridge
the priviledes or immunities of citizens of the United States: nor shall
any btate deprive any person of 1ife., liberty, or property, without due
processs of law: nor deny to any person within its Jjurisdiclion the equal
protection of the laws.®

'8 H  Henn, Handbook of the Law of Corporastions dnd other business
Fnterprises, 1870 at 19.
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government. had the power to reginlate corporations involved in interstate

commerce.

With this doctrine the Court established the balance between federal and
astate intervention on miltistate -and soon miltinational- corporations.
Fven 1if a state cdecided to regulate the activities of its own
corporations, the doectrine did not sllow it to intervene in the
aelivities of corporations chartered by other states. Therefore state
restrictions would not prevent a corporatinn from doing businesss in tLhe
state. but would only cause it to seek its charter (and pay its baxes)
alasewhere. Moreover, restrictive state corporate Taws wonld have the
effect of placing a stale’s chartered corporations at a compehitive
thsadvantage with corporations chartered in states with more permissive

corporate laws., 20

[IT- TOWARDS A NEW BALANCE: EVOLUTION TN CONSTITUTIONAL  DOCTRINE ON

CORPORATTONS

In a series of decisions betweern 1874 and 1934 the Sapreme Conrd hield
different  economic  regulations invalid beranse nf peroeiverd
encroachments on  conctitutional rights The wtates and the federsl

governments shonld be confined in rheir inahbility to  ensect regualstions:

20 H, Scheiber, 'Federalism snd the American Feonomic Order, 1778-
1910" (1875) 10 liaw & Soc’y Rev. 57 at BZ.
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on corporations activities. The Court was concerned with the principle

of "laissez- faire” more than with the federal-state balance of powers,

21

A PHE TENTH AMENDMENT DOCTRINE AND TTS DEMISE

Thits, the tenth amendment wm3s invoked to impede federal intervention on

corporalions doing inlerstate commerce and in some cases the Supreme

Conirt.  accepled this contention. Tn Hammer v. Dagenhart, 22 it

invalidated a congressional enactment.  intended to prevent interstate

COMMC T e,

“1TThe mantenance of the suthorityv of the states over matters
purely loeal is as  esgential to the preservation of ouy
inotitations as ig the conservation of the supremacy of the
federal power in all matters entrusted to the nation by the
Fedeoral Consbitution.!” 23

"I Congress can Lhus regulate matters entrusted to local
anthorihy hy prohibition of the movement. of commodities in
irlerst nte commerce, all freedom of comerce will be at an
cnd, ancd  the power  of the states over Joeal matters may be
eliminated, and thus o system of government. practically

clost royd 7 24

SV W Kirk, "A ciose study of Legislative opportunism: How Delaware
vl the fedderal- skate system to attain  corporate presminence” (1984)

Joo'or Law 243 al, 242

22 247 U 50 251 (1818)

S Ihid. st 275,

=t Thid at 278
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Tn Hopkins Federal Savings & Loan Ass’'n v, Cleary 25 the issue was the
Home Owmers’ Loan Act of 1933 28 yhich allowed building and loan
associations organized under state laws to be converted into Fedsral
Savings and Loan Associations upon the vote of a majorily of the
stockholders:, conversion not conditioned upon the consent of the state
or complianne with state laws. The Court found that the provision was an

uneonstitutional encroachment upon the reserved powers of the states. 27

Howaver with the ennsolidation of the New Deal, these decisions were
soon overruled. 28 The Court in United States v. Darby eslablished the
test for determining the diskribution of powers between the federal and
state levels 1in such a manner that if Congress regiulates norporabions
which engage in intersiate commerce, no Tenth Amendment  problems should

Aarise =28

R~ THE FTIFTH ARND FOURTEENTH AMENDMENT DOCTRINES AND THETR DEMISE

In the cases of Bank of Augusta and Psul 32 the Supreme Court held Lhat
the term "ecitizen” nsed 10 the privileges and immmnities elause of

aection one of the fourteenth amendment and sertion two of Ari.. IV did

25 206 U.S. 315 (1935).

26 Ch. 64, se. 5., 48 Stat 132.
27 Supra note 25 at 335.

28 Gee infra

28 Note, supra note 5 at 143,

30 Supra note 15 and 17 and accompanying text
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not. inclide corporations. Likewise, the term ‘“person” as used in the
Fifth amenelment’ s due process privilege applied only to natural persons,

not. ko "fictitionn peraons” like corporations, according to the doctrine

exposer) in Woodward. 81

There: resd rietive nconstructions were soon overruled. The term "people”
Aas sl m Lhr fourth  amendment  encompassed corporations.s82
Corporat.ions were  perasons’” protected by the diae process and equal
probection elauses of the fourteenth amendment. 39 and  the due process
el aff Lhe f1Tth amendment. 34 (Clorporations were given status as
it igant s and the shility to hold property and  to do bnsiness ontside

fhesir elmrtor atbston

At the ened of  the century 1he court dealt with the guestinn of the
extongion obf gtate and  federal powers to "discriminate" between
corporat fons Wi it applied the fourteenth amendment analysis in s
bhusiness and  economice contoxt ,  distinetion between different kinds of
courporat iong did ot seem to violate the equal protection clause so long

ass it bore a rational relationship to a legitimate state interest, S8

31 Hale v, Henkel. 201 U.S. 43. 74 (1908).

32 See v, Seattle, 387 U.S 541, 545 (198687>.

<3 WHYY. Inc. v. Borough of Glassboro. 393 U.S. 117, 119 (18868)
(r-qual protection): Wheeling Steel Corp. v. Glander, 337 11.8. 562, 574
(1948 (equal proltection); Connecticut Gen. Life Ins. Co. v. Johnson.
303 U, 77, 88 (1938) (due process).

94 Union Pac. R.R. v. United States. 93 U.5. 700, 719 (1879).

35 Railway Express Adency v. New York. 336 1.5 1068 (1849),
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Therefore, the Court has not invalidated every difference in treatment.,
rather only suspect classifications based on  race, wealth, or religion
are impermissible. 96 Th: size of a business entarprise 1s permibtited as
criteria of discerimination between large and small entities, For purpose

of foderal or state legislation. a7

During the firat third of this centuiry. the Supreme Couri. continued to
impose fifth and Tourteenth amendment, restraints upon state and ferleral
attempts to regilate corporations. 28 Tn order Lo prolect the "freedom
of comb.ract” the conrt insisted that corporations, like natural peraons,
were entitled to the equal protection 99 and dine process 40 gnarantees
However, with the beginning of the New Deal FEra the Courl. abandoned itn
strict interpretation of the fifth and fFourteenth amendments and refused
to invalidate federal and state economic  Jegisiation solely on these

constitutional grouncds.

35 Hunter v. Erickson., 393 11.5. 38H, 392 10609); Loving v.
Virginia, 388 U.S. 1 (1867) [race]. Tate v. Short, 401 1.5, 39h, 398-49
(1971 Boddie v. Connecticut. 401 U.S, 371, 389 89 (1871) {wealth].

37 Morley v. Doud. 354 U.5. 457, AGH (14957); Engel v. O 'Malley, 219
U.8. 129, 138 (1911).

38 PBetwecn 1899 and 1937, 159 Supreme  Courtl, decisions  held state
laws unconstitubtional uander the due process and equal proteclion
clanses. Tn adelition, 25 statutes were invalidated nneder Lhe doe proees:
clause coupled with some other constitiutional provision. See Nobe, supra
note 5 at 147.

39 Ligett Co. v. Lee, 787 U.5, 517, 536 (1933)

413 Pierce v. Society of Sisters. 768 U.2. 510 (1925).
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"['The| function of the conrts in the application of the fifth
ane fourteenth amendments is to determine in each case whether
~iroumsitances  vindicate  the challenged regulation as a
reatsonable exertion of governmental suthority or condemn it as
arbitrary or diseriminatory."” 41

IV FEDERAL PREVAILFNCE: NEW DEVELOPHMENTS OF THE TNTERSTATE CLAUSE

A INTTIAL TESTS

I aemee eusoss the Court applied the "protective principle” according to
which Congresss should intervene in economy and business only to protect
niteratate commerce  1n Houstonh, E & W. Texas Ry. v. United States. the

Conrt held that, Congress has power o regulate

“Ial ]l matbers having suich a rlose and substantial relation to
mtersinte traffic  that the control is  essential  or
appropriate 1o tho seenrity of that traffic, [its] efficiency,
Aad Juarnmolestied eonduct. | Joaz

Snel resbrict ive dootrines were ahandoned soon, in arcordance  with new
ogrialat tve tondencies., While hofore 1833 Congrecs had rarvely legislated

abont, carporat ions, 49 the New Deal years brought federal legislation

AMeel tng corporations doing interstate  commerce  The foons was

41 Nebbia v, New York, 291 U.8. 502 (1834).

42 Thid. at 351.

43 The most. important tfederal regulation of corporation was the
Iuteratate Commeren Act (Sections 5 (2), 20 and 20s8). Those reguired the
approval of  the Interstate Commerce Commission for consolidations and
security  issies of any railroad or other company subject to the
provisions of the act and also gave the Commission power to regulate
aceounting practices. (See W. Cary, & E. Fisenberg. Cases and Materials

on Corporations Bith ed. (1986) at 13).



£

¢ A

13
increasingly on  corporations’ behavionr rather than on their Finances

and struclure, 44

B~ NEW DFAL T.FG1SLATION

Some enactments referred directly corporate finance and structure. The
Comminications Act 4% (1934) pgave a federal agency power over
interlocking direntorates and accounting practices in Lthe commnications
inrhistry. The Federal Power Act 48 (103h) gave other fPederal agency
powers over clectrie nhilily companies, ineluding compelenen to regiilate
their seenribies transactions or dispasitioms of  property.  The Civi)
Aercnautics Act 47 (1938 gave another federal agency powsrs over
conaolidations ard mevgers of  aitr A eansportation  companies:  and Lheir

acconnt g practice:s,

The acts adminintered by the Securities and FExchange Commission governed

the registration, offering. and trangactions on securibies. The

44 Some aspects of the corporate governance and activilies had been
previously regilated by the antitrust laws. The Sherman Act [ 15 11.5.C.
s. 1-7.7 prohibited any onreasonable  interference, by contract, or
combination or conspiracy, with the ordinary, nsnaf o and freely
acompetitive pricing or digtribntion system of the open markel in
interstate trade. Tt wos supplomented by the Clayton Act. [15 11.8.0, =,
12-27 ] that prohibited price discrimination, tying and exclusive dealing
contracts, mergers, and interlocking directorates, where tLhe effret may
he substantially to lessen competition or tend o ereste a monopnly in
any line of commerce (See alsn Lthe Robinson-Patman Act, 15 U.53.0. 5.13).

45 7 U.5.C. 1.
48 14 U.S.C 1.

47 52 Stat. 973.

L

[

. 2
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Securities Act 4P (1933) provides for registration of securities which
are Lo be sold to the public and for complete information on the issuer
and the stock nffering. The Securities Exchange Act 48 (1934) governs
the operation of stock exchanges and over-the-counter trading and

reguires pablication of  informstion about stocks listed on  these

exchangen

Al relevantl. i eorporate matters, the Public Utility Holding Act®P
{ 193h) aerks 1o restrict the operations of nkility holding companies
whose  operations: are integrated and confined to a single state or
conbymons stabes, The Trust ITndenture Act ©1 (1939) protects investors
m bonds by reguiring that the trast indenture include protective
o lmses  and exclude  exenlipatory  colauses, and t.hat trustees be

nufependent ol the iss2ing company 52

U MEW APPROACTHTES

hitally  the Sopreme Courl  found constitotional infirmities in this
legialntton e anmistence upon  protecting the stabtes  powers from

e roschment Ly the Terleral interstate power resnlted in a tightening of

A Gh 1 5.0 &, VPn et seq.
IS 0 s 78 et seq
Booqh 1 8.0 s, 79-782,
5115 H8.C. s 14,

b2 See also the Investment Company Act (1940) [15 U.S.C. s. 80a-1
ot meg | oandd the Investment Advisers Act (1940) [15 U.S.C. s.80b.1.
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the standards nsed to determine the permissible extension of the

commerce clause.

For example., in Schechter Poultry Corp. v. United States 53 Lhe Court
struck down  the National Tndustrial Recovery Act of 1833, 58 holdang
Ehat only intrastate practices "directly” affecting interctate commeree
wore suhiect  to federal reglation. 55 Tn Carter v. Carter Coal Co.u8
the Conrt volded some provinions of the Bifuminons Coal Congervat ion Act,
of 1835, 57 Jdemanding  that the offect. shonld be "direct” arnd net. only

1

“tncdireat

Aftor 1436 the Court abandoned 1ts  restrichtive  intoerpretaliion ol the
interstate commerce alanse. Uphonlding the Natidonal [aboiur Relations Actbd
1 NLBR v. Jones & Laughlin Steel Corp. 99 Lhe Conrd smbstitnted Lhe
"direct aoffect” test for a wider "cloge and substantial relabion”

reqiirement, 60

3 295 1 5. 485 (1935,

54 Ch 890, 48 Stat, 4o

55 gupra note 53 at 546-550.
hE a8 U.S. 7238 (1936)

57 Ch. 824, 49 Stat 991

58 29 U.5.C. 151-68 (1970).
78 301 U.S. 1 (1837).

80 Thid. at 37.



16

"Althongh activities may be intrastate 1in character when
separately ennsidererd, if they have such a close and
sibatantial relation to interstate commerce that their control
is esgentisl  or sppropriste tn protect that commerce from
Furrdens and obstractions, Congress cannot be denied the power

to exercise that eontrol & B3

In Wickurd v. Filburn, ©2 upholding the Agricultural Adjustment Act of
14938, &9 the Ooart. spoke  in terms of Congress™ power fo regulate
"actavity oven  if nol. regarded as commerce . . . if 1t exerts
substantial  econmrmie effect. on interstate commerce.” 84 Thus, the

miltiple eof fecta of many secmingly insignificant acts conld thus be held

o add up Lo n subotantial impact 85

In the last decades the Court. has  consistently spplied the same
doctrine In Heart of Atlanta Motel, Inec. v. United States, ¢ the
Ssupreme Conrt, snstained the hotel accommodation provisions of the Civil

Rigthtss Ach of 1864 ¥7 as a5 valid exerecine of federal commerce power.

“Thee  power o Congress o pramote interstate commerce also
ine hudess the power to regalate the loecal incidents thereof.
mmelirling the  Jocal activities in both the States of Origin

51 Thad.

317 U.S. 111 (1942).

Bt 7 U.5.C. 608c, 612c, 1281-1407, 1501~-1518 (1970).
B Gupra note B2 at 125,

"5 See Maryland v, Wirtz, 392 U.S. 183 (1968).

B 370 U S. 241 (1964).

R7O28 U.S.C. 1447 (1970). 42 U.S.C. 1871, 1975 (a) - (d), 2000z to
h-B (1970),
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and destinations, which might have a substantial and harmful
effect upon commerce." S8

In Perez v. United States, ®¥ the Court faced the question of whelher
Lthe Consmer Credit Protection Act of 1968 70 was a valid exercize of
Congress ™ commerce power when applied to purely inktrastate activities.
Tt concluded that once the particular activity regnlated or prohibited
falls within the scope of the federal nommerce power, there need not be
proof that particiilar pruseribed  intrastate activity had an effect. on

interstnte commerce. 71

VT - CONCLUSTON

The evolution of the Supreme Court doctrines on Lhe seope and effents of
the "interstate claune” and other conaotitutional provishons, conplerd
with the federal legislation enacted during this comtury on matbers of
national interest have led to an increasing federal intervention on
corporations doing interatate commerce. In the same Jdegree Lhat federal
legislation angmented in number and  dmporlbance, state legislation
iminished in effects amrdl significance  Noo longer conld Lhe sitates
azsume that  their chartered corporations were only sabincked bo their

corporate laws; on the contrary. corporations  nvolverd in interstfate

58 Supra note 66 at 258,
88 402 1J.S. 146 (1871,
70 18 U.5.C. 891-94, 896 (1970

71 Note, supra note 5 at 151-15b.
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bisineas were affected by the legislation of other states and by federal

regiulat ions,

The ritale powvers on corporat iong were invoked to protect not only the
states  bul alsa the norporations  themselves  against federal
intervention Thus, the Fifth, tenth and fourteenth Amendments were
invakedd by the supporters of the "laisses faire" principle in order to
carenmvent Lhe growing tendency towards federnl regulstion. Although the
Snpreme Cotirt aceepted this  conlentions for more Lhan Fifty years, at
the time ol the New Deal 1t adopted an approsch congistent. with the
coonmie reality of bthe  twentieth century: national  corporations

aperal g anoa nataonal market have to be regulated by national powers.

Althongh the interasl  governance of  the corporaste entity is still
roaerved 1o the chartering states, the external affairs of the
corporat ton have beet cnbgected to the overriding regulation of the
Fedderndl Uonerress or federal agencies  Stste legislatures and courts have
o take indo considerat 1on the impact of its statutes and decisions in a
natamal peraspective,  @inee Lthey  affect not only corporations doing

mtrastate bnsineas but alse  corporations  involved in interstate

hasiness,
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I

CORPORATTONS AND THE STATES

T- THE SPECIAL CHARTERING SYSTEM

A- SPRCTAL CHARTERS BY SPECIAL STATUTE

After the adoption of the COonstitntion the idesa of sarporations as
franchises of the states made possihle a process  of incorporat ion by
special  charterss. The legislature of each state 1asied sall corporale
charters one by one, by individual legislative acts 'The spenisl charlor
proness did not seem awkward beranse in 1789 Few corporations exicted n
the United States; prohably no more  than two  dozen companies  had breen

chartered by state legislature: during the Confedoration period 72

72 These corporations  included banks, hridge and canal crmpanies:,
trading and navigatinn enterprines, manufacturing and  insursnee
companies. H. Bubler. "Nineteenth-Century Jurisdictional Competition in
the Granting of Corporate Privileges” (1985) 15 J. Leg. 8tu 129 st 138,

%
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The 1den of stake franchise supposed that corporate status was only
Zivenn for some state parpose, snd  For that reason many public utility
companies received monopoly privilege:s and police powers in exchange for
their financing  and construction  of quasii-public goods. 728 Sconer than
lastver cnbreprenenrs demanded aceess to corporate status as  an efficient
manner 1o e reneinre  snd finance  business ventures of a1l types. The
preamble of early mamifactinring companies charters justified the acts of
mmeorporal jon becanae  the enterprises  required more capital than could

b ohitained bhv tradilional means, 74

However, i the farst third of the nineteenth century state governments
preferrod Yo reatriet their granting of charters to industrial and
commer ial ameociatrions Geveral considerations about the inconvenience
of antelbered  "olate Franchises™  lerd fo a rcopbhination of permissive
policy i granting speerial  charters and  restrictive policy concerning
thetr teras:. Dome corporale privileges as  perpetual succession and
Pimited  Lialvility  were not  affirmatively granted by these early
charters The  btheory anderlying  that policy was  {hat  individual
lepnistlabive sanet on provided the necessary control and regulation of a

now o of biemness associat ions. 70

However,  Timited  liability wass an  important feature of a corporate

s at ton For Lhe method of financing a norporation in the first half

Y3 for example, ominent domain. Butler. supra note 72 at 139,
74 fntler, supra note 72 at 139.

75 1hid
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of the nineteenth century. The umsual practice was to obtain a stoek
subseription on which only a small percentage was paid al the outset and
then to assess the subseribers in ovder to meet future necds of Lhe

company. 78

Common [Law recognized the importance of Ilimiter Tiability. Before 1824
it was not eclear whether a corporation necessarily included |imited
Tiabi 11ty nnder the common law when the charter was silent about
shareholders” ohligations to ereditors. However, after Wood v. Dummer??

the conurts settled the issue affirmatively.

- SPECTAL CHARTERS AND GERERAI. STATUTES

When the mumber of corporations inereasnd in the first third  of the
nineteenth century, Lhe pogsaage of gpecial charters and supplementary
amencdments ocoupied inereasingly Targe portiong of legisiative =sessions.
For that reason, many legislalinres paused general regnlating statulns on
corporations. These acts did not provide a procedire  tor incorporat ion
differert. from the traditional one: instead they merely cotablished the
powers  and Timiks applving to  enrporabions rreabed by spenial

itharter 78

78 Butler, supra note 77 at 139,
77 3 Mason 308, 311 (C.C.D He. 1824>.

78 §, Hurst, Conditions of Freedom in the Nineteen Century United
States (1956 at 15,
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Hy referring to Lhe general regulating statutes, the special charters
il niest, have to inelude smeh powers and 1imits. In practice, the passage
of a1 mpecial charter siubject to the genersl statute involved the
fegictature fi1ling ot & form, adding a few detatls (the name of the

carporation anvl its inecorporators, sand its capital stock). 78

Thore  were very fFew  interstate coorporations during this early
dovelopment, of the deneral corporation acts combined with special
corporsi e charters, Inearpoaration in a state usually tmplied that the
carporation  wonld  Incate and operate in that state. Furthermore. the
charters of thias period generally  reguired that the enterprise was
foeatedd vk ety in the chartering state bnt also in a particular toun.

[pin

However, n he middle of the  ecentiivy it became more evident ihat the
siates wishedt toatbeact ontside capital or prevent the flighi of loral
caprtal The ethale s palitaesl houndaries were  ineffective bharriers ho
capatal Plows when the economical and politiecsl expansion of the United
NMoeales mennt, the eorestion of a  coast-Lo-engst market, and the Supreme
Canrt devctrines abont Hhe oxtent  of astate powers to regulate

corperat nong domg omterstat e commerce,
FE DAL SYATEM FOR TNCORPORATION: GENERALL AND SPRCTAL CHARTERTNG
R ler, supra note Y2 at 0. A Rerle & G Means., The Modern

Corporation and Private Property. 1868 at 127-28.

BU Pt ler, gupra note Y2 oal 147,
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A- PREVALENCE OF THE SPECTAL CHARTERS

Under this dial system of incorparation, it was possible Lo incorporsie
aither by a general pronelire under a general statite or hy specind
charter. It seems thet the first of such general statules was cnacted by
New York in 1811 Nevertheless. goneral incorporat.ion acts did not begin
to predominate  anti]  near 1850, when states began Lo place
ennstitintional restrictions or prohibitions to the nse of specind

charters.

There general ascts  temnded at first o be strict. A nearly aniverss |
feature wans a limitation npon the maxinmm amount  of authorized capilal
Many states set low  ceilings, and  raise them one or more times in Lhe

lant, quarter of the century. H1

The esrly general acts venally set a  limited number of  pirposies for

which corporations could be formed. The power to incorporate Tor "any
lawful purpcoze’ was not ecommon unt.ll the last decade of the centary., The
cditration of ecorporations was also 1imited, nmally ko a period of Lwenty
or thirty years. RBesides, 1imits existod on the amomnmb of indebbednesss

which could be incurred, and the power (o hold the stock of other

corporations. There was a widespread provision Lhat upti)  al) capital

B1 ligett, (Brandeis, J. diss.) supra nole 39 at 550,
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was paid  in, stockholders were liable for twice the par value of their

shares, B2

The: major difference beiween corporations Tormed by special charter and
thosie Formed  under the general law was that the latter were smaller on
average, The privilege of  ilncorporation under the genersl acts was
rireumacribed with limitations and reginirements that could be avoided by

obtainiug a special corporate charter.

I seoms that, a majnr differcnce  between the terms  of both charters
rc:Yated Lo the rmilern about directors” 1iability. Some of the general
incorporation laws conkained strint mies for directorz’ liability .83
Almost all  special corporate charters, on  Lhe other hand, were silent
abont directors’ Tiahility. and  bthe common  law did not hold, at that

Lime, directors personally hishle 10 creditors. B4

The terms of special charters  included several other advantsges and
exempt 1ons . Many of the geners] laws also reoquired annusl reports to be
sibmitiod  net. only Lo stockholders bt also to a government, agency;
thege reguirements, could he avoided by securing special charters.

Spoecial charters allowed a8 company to escape the low limits on

P10 Friedmem, A History of American Law (1973) at 453.
w3 Bnt ler, supra note 72 st 146,

W Cuadman. The Corporation in New Jersey, Business and Polities
1791 - 1875, 1949 at I189.
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papitalization or the total debt limits established in thoe general laws,

and to obtain power of mortgaging property and issuing bonds., 85

Special charters even gave an exemption From shtate and loecal taxes Lhatl
were payable by firms that  incorporated uander the general laws aned
inainded the capacity to issne stock in exchange for property other than
monery. lastly the saspecial charters could be modified and smended to

reflect the new opportimities in business and finance 86

1 seems that two other conditionns predigposed incorporators  in favour
of special charters., oven when they contained nothing more than Lhe same
privileges as general incorporstion charters Firvel, foture legislaliares
conld alter the gencral  laws to restriet the advanlages and privileges
of all corporations formerl under it., while L appearod lTesys  Tikely Lhat,
thee  leginlatures wotld pans many individnal piecns of legislation to
restriet  the rmights of  specially chartered corporations,  with the
conshitntional infirmities analyzed in Darmouth College. Gecoud, a
special act of the legislature was mportant Lo business promobeors
hoesace it added  prostige tn the company aned aidecdd an markeling the

mitial stoak issue. 87

- DECADENCE (OF 'THE SPECIAL CHARTERS

85 (Cacdman, supra note 84 at 163
B8 Butler, supra note 77 at 147,

87 (Cadman, supra hote 84 st 169-71)
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Betuern the late 18408 and the 18708 there was a growing concern for the
hwirdden that  mpecisl charters placed on the legislatofs’ Lime and on the
atale'n budget by prolonging ledislative sessions. Tt appears that the
cppartinities for lehbbying had miltiplied as the voliume of special
charters mmoreased, Objections arose fo the abinses of  the special

chartering  system, gpecially  in respect. with the 1inequality of

privileges and bthe granting of tax exemptions.

(e of the typieral responses  to  this political pressure  and general
eriticinom was bo pass an act aimed at purifying the progedure of special
chartering  For inctanee, some stules required a two-thirds vote of the

femvlabtare: for pranting special charters.

At the  same 1he gnesstion raised of whether a corporalion under special
charter conld do business ontgide the state of incorporation. Before the
88, ot warnr either asosumed or required that the operations of
carporat jons aneder both speeial and general laws- would be confined to
their chartering otate Beginning  in the mid-1850s, the articles of
special charters inclhnded a8 provision authorizing the corporation to
carry on part, of 1Ls business ontside the state, although the intention
wag Lhat the corpeoration’'s primary place of business woitld remain in the

vharboring state, 88

These  provisions, coupled with the rules of comity announced by the

Superme Court in Bank of Augusta. allowed corporations chartered in the

A8 Rutler, supra note 72 at 151.
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state of their primary place of husiness to exervcise their privileges in
other places, subject to the regulations of the foreign state. The
=status of “foreign corporations” (corporations operaling outside their
gtate of origin) was mcertain and some corporations were hesibant Lo

start their operations oubrside their shtate of ncorporation. 89

The practice of incorporating in a state other than the state of Lhe
primary place of business had its origins in this epnch  The situations
variod. In most instances, the shareholders behind the incorporat ion
were residents of the incorporating state; in some, however, Lhe
shareholders sought. the special charters without regard to  their

residences or the location of the corporations’'s aperaliona:. B0

Some restriclions prevalled in the enrporate law of Lhis period. Iudges,
for instance, held that 311 ecorporate aclts which the legisiature had not
authorized would be prohibited. Such acts were held to he "ulbra vires"
or "beyond the powers,” and the courts wore relinctant bo extend powers

by implicat ion. 81

Other rules protected creditors. Under the “trust. fund  doetrine” Lhe
capital atock of a eorporation was deemer Lo be a Lrast fund for the
protection ot its ereditors;  they eould  rocover their credito from o

corporat.ion’'s shareholders up tao the par valie of thee shares. lnder the

88 Thid

L.

80 PFntier. supra note 77 at 141 hZ.

81 Thid. ah 453.
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“true value dootrine” the property exchanged for shares must be measured
at, ite trne value, snd that this mist equal, at least, the par value of

the ohares 15sued. 82

11T THE GENFRAL CHARTERTNG SYSTEM

Begirnming in 1845, however, the constitntional conventions of most
states wore  concerned with eliminating the special charters. The effect
ol the reatrictinn and  prohibition of special acts was that
lepic latures had  to pame general incorporation  laws or to revise the
exislent, mies, in order  to regialate different aspects of corporate
povernanes amd activities., B9

Snerersve deve fopmenis varied. n New  Fngland, where general
mearporating laws were availahle. spenial charters nonetheless still
secotmited for approximately one- third of the business incorperations in
the decade hefore 1875 94 The demise of the special charter ocenrred in
Lhe cdecade beginning with 1875, although muny New England states had not

Aaloptod a consbitutbions! prohibition of special charters. 95

#e 1, Larcom, The Delaware Corporation (1873) at 78.

VW3 Batler, supra note 72 at 1h3. The absolute prohibition of
apec 10l charters was adopted  in constiitubional eonventions that were
vt lead o revige the state = entire conatatition: however, seven of the
vorat ittt rens cond sinmg abaolute prohibitions were the original
constt o tonies of Hhe st st es

Y fart ter, supra note 72 at 15M0

VOt the nineteenth century Moine was the enly state Lo adopt the
profoabilon Fenedwnn, supra note 32 at 456



In other states., in spite of the constitutional restrictions and the
general laws, legislators continued granting special  charters invoking
lasctinae fonnd in the respective conatitution. For thabt reason some
states sbandoned their dual incorporation systems n Favour of an
absrohite constitutional prohibition of special charters. Finally most of

the legiciatnres stopped granting special charters oround 1875, 898

Thisa Tegal development. were parallel o economical  development,. Thal,
process footered the market integration and the crestion of corparstions
doing interstate business for winich the place or form of incarporat.ion
was Andifferent. n the early nincteenth econtury, ontry barriers created
hy  geagraphic imolation  resiiterd in opatial nonopoly  for loeal
producers.  As  the eentury progrecsed.  lechnological improvements in
transportation and comminication led ta the development of & nal ionnl
geonomy  of integrated  markets. 87 The Supreme Conrl's  decisions
rommented in section | af this  paper recognized the process. allowing
rorporations a  broader scope For interotate  aclavities and protecting

them from Federal and state intervention.

IV THE CASE OF NFW JJERSEY

3

&

Futler, supra note 72 st 160,

87 "The increased speed and certainty of  dastant. bransactions macde
possible by the telegraph network improvert the funetioning of extra-
loe:sl markets and increased the feanihility nof an intedgrated pational
economy .’ (Butler, supra note 72 at 154).
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In the early part of the nineteenth century, the state of New Jersey
followrd the practice of chartering corporations only by special act. It
pansed its first general act in 1846, 98 From this year until 1875 it
Laed the cial  ovetem of chartering, since the general act had not

farhhdden resort to special acts.

Fnitviprenenrs  sionght. incorporation  under  special acts  in order fo
averrile prahibitions or restrictions of the general act  such as non-
cash payment. For stork, double liahility on shareholders until all
ecapital wan paid 1, ismance of bhonds  and mortgaging of corporate

property . emmlative  voting., majority of corporation directors being

re-identss of New Jersey. ole, 99

Oprosit 1on Lo special acts neressed throngh  Lhe 18802 along with the
mumber of  such actn poasaod, and in 1875 New Jersey joined other states
and amended 1te const itution te prohibit. chartering by special act, 10D
The- snmee vear the Legisiature passed a general incorporation lsw. A few
voeurs Fatoer when the  State  experienced  increasing financial
daiftienttaen the legialature amponed additional filing fees and annnal

ranchiar taxes upon all the corporatr ions chartered in the state. 101

I

Y Cadman, supra note 84 at 115,
W Rirk, supra note 71 at 2406,

W 1 was the Mirst state in which this  constitutional provision
was adopted as oan amendment to an existing constitution. Cadman. supra
tiate 84 ot 186

1M Kirk, supra note 21 at 247
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The New Jersey deneral incorporation law of 1875, is the ancestor of
modern incorporation laws. The procedure for incorporating was very
simple; corporations conld be formed withottt regard to the residence of
the 1incorporators or the corporation’s primary place of husiness.
Directors might hold their meetinga. have an office and keep the books

outside the state, 102

Tn 1887 James Dill (a8 New York corporstion lswyer) and lLeon Abntt
( former Governor of New Jersey) snbmitted to the New Jersev government a
plan which New York had rejected. 'They proposed that the siate
“liberalise” its general corporation laws (i.e., make them attrackive to
incorporators): under the plan New Jeroey wonld benef'it. from a
substant.ial inerease 1n revernmies and the Corporation Trast Company of
New Jercey wentld  he  organized to o advertise the arlvinbages of
incorporating in New Jersey and to act  as  agents and hanedTe Lhe

incorporation formalities for out of thestate incorporators, 103

That. plan received the hacking of the Governor and legiclntnre panoerd
acts which allowed the corporations: to by, hold  and sell  the stock of
any other carporation (1888): 104 Lo do all Lhe business oulaide of Lhe

state (1892): 195 {a be formed for any lawfnl purpose  (1892), 108 1

102 Butler, supra nole 72 at 1h#
102 Jarcom, supra note 92 al 61.
14 See 8 Del. C. 131.

105 Thid.

108 See 8 Del C. 102 [al.




DL ARATE VR WL R Y

32
gy bhpe  gqireedora presd posers to ineresse or deerease the amount of
ceqpatal octack, Lo chenge commen stork bo preferred stock, and o amenrd
tlge s bt er R4, WY tn eane promoters to pay 1 thelr shares with

}‘,,,‘,;r\f v l],‘,‘“ﬂ\)< 1918

he ae e od e peb ey yrer eyvandenced b the mmmber of corporations

Db rorpirees b o pip Mo erney I B moet of New Jeroey o atate
Pange gy pie by by te oy by e o bpepe o appaergted In New Tersey
Poar pr e e e ta g menes e iy F el Areatter meprars of New
teero oo e et gk oy el peeventgeent e ather ot ates) Roms

SRTRRRL St oy wrpac iy fe ar vt von wheh wee haat ile (o foarelgn
Poor g e, o e cbedbie e Treend Hetr vser Gy o sitpatedy o mimitation.

Hocayy thew My W b Yy s Ar g e ! Pength Taketa Andd Delaware .

Lot A AL

oA H

ey 4o Pt v vae cvarevrd ooy cadopdead s g et 1t e whilel w4 Pecbed
1y

Mreagart e Phee mevt et poant gneepipent © were  Lhe sliminat ion of

Pl o hiter Porp ol nrpeds gecoaegat yope eweepd hanke . the

jri s e e ;:.:! vt i“if'i?
bort e e e At TXL e 0 Kk, gypra note 01 at D49

ot Kaele supra eore 1 oab YR
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abolition of the limit »of twenty vears for corporate doration and of the

Timited list of permissible corporate bhusiness 110

To carry out a plan smmilar to  that of New Jorsey. under which a
"liberal” incorporation law wonld he adoptecd. the legislature held a
special session fo enant a general corporation law. An act was drafted

and pansed in the 1898 sension of the General Asssembly. 10

Jome innovative  Ffeatires of Fhis act, that remain in modern acls, werno
the fallowing: a corporation came into boeaing when 1bs charber wan £ led
with the =secretary of state: the requirement of snbmiscion to s jucdge
was elimnated: 1% there wan neither Lime limit for corporate existence
naor an  upper limit. on eapitalizaton; U139 Delaware companies conld da
busineus, have offices, and hold property  onlside e slate il
anthorized fo do s0 by their charters, 11t sharcholder meet ings conld bo
held ont, of atate if the corporation’'s by-luwe allowed; 115 any Delaware
corporation conld buy. sell.  hold, tranafer, sortgage or olherwise
dispose of the stock and hondg  of other corporalions of  any sitabe or
nation; Jjucgment. of a eonrporation 55 directors wondd  be presoamerd

110 DBl Cons. Art, X1 serr 3 el e 5 Areht, A History of
Delaware Corporat.ion Law”™ (1976) 1 Del. J Corp 1 at 4

11!

—
4

Folk, The Delaware General Corporation Law (147723 at. 57
112 8 hel € 103 {e] [5].

113 8 Del .02 bl (51, 242 ta] |31 larcom, supra note 972 at

92

114 8 Del. C. 122,
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concinsive 1n their valuation of property exchange for stock, unless

there was fraond in the transsction. 118

Noverthe losn some  restrictions subsisted: each corporation was required
to mmntain a resident. agent. in the state to make service of papers;117
for purpeonss of lawsnitn,  the stock  of Delaware corporations wonld be
deemed fo exist in Delawire regardless of its actual location: the Court
of Chaneery eonnld seize the stock bo compel the appearance of its owner
nnder penalty ol Forfeitnre: 139 creditors could compel shareholders to
pavy np to the par value of shares anbseribed by them; 119 dissenting
alirebo tders wore given the right Lo fores the corporation te buy out

their intereshs in the evenl. of merger or consolidation 120

Mot of These provisions: were borrowerd from New Jersey’'s statule almost
word by wordd but,, s an additional advantage. Delaware’s rabes in the
eyt il fee and in the annual franchise taxes were lower The
rosgitl s of Delaware’ s poliny were not as inmediate or spectacular as New

Jorcey o, bt woere conclhasive 121

ey hel ¢ 14t (el
28 Del . O, 132 et seqg.
s 8 Dol O 163 of aeq

T 3 hel, O 1687 [al.

1,20

o

hal. €, 262

21 larcom. supra nole S2 at 18.
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The judicisry constried the statube in harmony with its precedents., ITn
Wilmington City Ry. Co. v. People’s Ry. Co., 122 the Conrt of Chancery
reasoned that the Delaware legislatnre, in adopting the lanmiage of the
New Jersey Statute, had intended that. Delaware counrts adopt the New
Jersey  Conrts’ construetion of the atatute The effect of  thia
interpretation was to oconter A level of ecertainty on 8 new statnte Lhat

normally would have talen years of local Titdigalion Lo develop.

Fvon  tocday, the preeminence of Delaware in attribnted to Delawsre's
wel l-developed bordy of judicial decisionss on the meaning  of virtually
any provision that might. be the subjeal of litigation 123 OlLher parl of
the explanation for Delswarc’'ss asnecess lies  in the willingners of jly
legislatnre to  modify its corporate shatnbe a3 regnired Lo have an ap-
dated statnte seccording to the necosoitien of  corparal tonss ol

incorporators, 124 in a short period of Lime.

Then n lomss than twenty  years  Delaware dmprovedd the “]iberal”
provigions of its statube n points erecial for  corporabte governanens:
directors, previensly  tishle for dllegal  paviments of dividenrds or
redirtions of eapital, conld  anly be  held Tiahle  upon proof rhad Lthe

vinlation wass wiliful  or negligent (19115 126 411 Lhe corporst jon’a

12247 A 245 (Dl Ch. 19040,
123 fntler. supra note 72 at 167
124 larcom. supra note 9% at 167

125 8§ Del C. 141 fe).
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dhirecbors wore allownd Lo be non  residents (1915); 126 corporstions
congled daenne slock with no par value, and boards of directors conld
eteraone Phe arleguasey of payment, for it (1917 127 dividends could be
proad eom peatile seisiyr Trom any souree., eliminating the regnirement

thit parofito arice Trom nsiness (1917).

The cvalnt 1on o e New Jersey corporate law fostered this tendency. As
candhidid e For Governor of New Jersey in 1910 aned for President in 1912,
Wonlrend Wilewem el ravaedd bhe issne of  antitrust Taws, making

o0

et et o o moegaody a0 keystone of g "New Freedom.” On this issue
bore, meest o vz Jushaoe Lo Brondeis. who afterwards became the anthor

ol the "Riee Lo the Bottam™ theory 128

AMbter being cdeetedd residemt, be deciderd to pass antitrust acte while
StV beane fowernor The  "Seven Sicters.,” as the bills were called,
el Lol b bl sr Lo eresle monopoly  or  sippress  competition, and
Porberde e otairiering of any new holding crmpanies. Moreover, the acts
provided tht the shirectora of any corporation entering into agreements
Pinvine preteeas or reshbricting competition condd be Fined $1000 dollars or

mpr tanedl Thiree yaars or both, 1#8R

s 3 et 6 W fa)

Py el O N3 [h.

18 "Compatt e wero aarly formed  to  provide charters for
corparat iongs an slates where the cost was  lowest and  the laws least
rectrictive The states ioined in advertising their wares. The ruace was

not ot Jh hidenee it of laxibty”, Ligett, supra note 52,

1209 Kirk, supra note 21 at 257,
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Despite the serious concerns expressed by the business commmity abonh
the effecls of the measures, New Jersey legislature passed the bills in
1913. The reaction of incorporators against the slate was immediale and
drastic. New Jersey lost its position as incorporsting state. When in
1917 the legiglature repesled the stahtutes, meanwhile Delawave had

consolidated its position. 180

R~ OTHER STATES TMITATE DELAWARE

Sinee Lthese attempts to regulale corporat.ions at the state lovel were
useless, other olatess imtated Delaware, By the 103075 mosl states had
passed many  laws inspired in the Delaware General Corporation Law., Fven
altter de New Dral  era, alongside  Lhe expansion of federal regulatory
legiciatinn come states atil]l imibated Delaware o cxample, 11 appears

that after the World War 11 Lthirty states oid oo 151

The reanmn was obvions,  Some states wishod  te erhceonrsge domestic
companies bto  remain in them while obthers wished Lo attract "foreign
corporat ions, " in order to increase revermies The sound aeethod o o oan
was to emilate Delaware by revising their acts along similar lines. Only

two or three Jjurisdictions sieem be have pesisted Lhel temptation. 3182 Tn

180 A Tink, Wilson: The New Freedom ¢ 19456 =t 34,

131 R Nader, Constitutionalizing the Corporation: The Csze for the
Federal Chartering of Giant Corporations (10YG) at GO,

132 G, Seward, Basic Corporate Practice (14966, at &
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mpite of anch  efforls Delaware has preserved its character as the
lead ing incorporating slate.

Athenghy at. its irth in 1843 the Model Business Corporations Act
repregented] an alleornative corporation  law varying major respects from
Debinanre 0 statute, over the yvears the Act hss been modified to compete
with Delaware on 1to own Lerms. Nowadays its anderlying idea  is similar
i that, of helmeare. Corporate laws are a collection of simple rules on
it arnal matters Por businenss associations, suscephible of contractual
arraryiements, leaving romlaton of  external activities either to the
mriamdhict 1on of the federn] and  stabte cotirts or to apecific Federal

Shatibess onforced by ardministrat ive agencies, 1389
¢ DELAMARE TH THE LAST DECADES

Iy 1'In the Delawsre legialature commissione=d  a Revision Committee to
conduct g vomprebienoive review of the State’s General  Corporation law
Al'ter Theee yvesrss working the committen submitied 2 project that was

promt ly cnmcted and became effertiive on Jnly 3, 1887,

Thee brittiieeass commirnty received  the  reform favorably 134 Delaware
contirrmed bt Pradibion as oan oinnovatl ive state 1n oorporate matters., The
teviaion achieved the three obiect tves originally pursued: to updste and

1USA L Gibmon, “Parplan, so What?, The Model Act Modernized” (1962)
VY Bas w478

‘; t34 Nader, supra note 131 at 85,
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clarify the language of the existing corporation law, to simplify Lhe
mechanics for corporate action and to adiust it to the realities of
modern corporate 1ife: and to make changes in the substan! ive provisions
of the statute where experience had  shown that  improvements could he
macle. The commission recogmized  the importance  of keeping  the body of
precedents bitilt up over  wore than saxty yvears, and for that reason ot

praserved as mich of the traditional wornding 136

Under this reviaion some tradittonal restrictions on ecorporate aclivily
disappeared trom  the Delaware corporations statnie: 179 8) a duplicate
st.ock ledger need not to be kept in Delaware, 137 and e atock ledger
and other  corporate records may he kept on magnet ie Lape, micrafilm or
any olher informat ion storage device; 188 1)) 1 F Vhe by lawss o provicde,
the date,  hone and  place oF o starebholder meet g may be st each yenr
by rirectore reaolut jon, (ESLUNN el “realated cert ifieate af
incorporstion” may be Filed by a corporat ton which reflects sl he
nraginal provisions of Al all the aueeessive  amendments too the
~eertificate which  are at present an of Feot, and ol soperaedes all 1 he
upker lyving docomessio 140 000 sharchulders’  meetings wmay  be o digpensied

45 5 Apsht & W Stapleton, Nelaware "o Now General Corporatoion
Substantive Changes” (1987) 29 Bas. law  fh

1386 ki at 0

L3728 Del. O, 220

1898 8§ el . 229

1898 8 Del, C. 21 fady & (b,

140 8 el ¢ 245 & 256,
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with 1f a4 eonsent 15 signedd by the number of votes necessary to take the

. mienderd aetion 141

(‘ L1 v} (! [T EAA]

okt For maior changes since 1987 see subseguent.
discunision i sectons 1V oand V
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DELAWARK AND THE THEORTES OF "PHE FIRM

PoOSEPARATTON M1 OWNERSITE FROWM CONTROL

A GEWERNANCE OF WIDELY HELD CORPORATIONS

For the ertbhien of Dedaware carporate nu Lhe Fandamental voone i "whint
g rorporat ion tow oughit b be" ae opporsed Lo Ywbad o o carporat o low
U They obffor Lhetr oun didea of & Upocd” carporate goverrnance el b
refotions with federool e stte Inw, by contrast with what  they repard

an o Uhined” o pvoten. 147

2 W Cary, TPFederalvm o and Corperate fow Retdec bt apen
Dedaware” (174 MY Yale 0 667, Comment , "haw tor Doade A gdoely of
the Carporat e Law of Y9077 (195G W17 1 e Lo Rew B W Cansird,
“An Overview of the Laws of  the Corporataons 19209 71 Mieh 1L Rey
85790 M Ficenhers, "The Medernmiznt ton of Corporate Law My Bevaay for
RBill Carvy” (183 37 U of Man L kew, 187 K Fall, " State Ototaton:
Their Hele e Presoribing Norme of Peoponmable Mansgoment Concet ™
¢3R5 Bus o low 1031 B Jenniingers:, CFederalbisadion of Corporat tan
Tengs Tart Way or AL the Way™ (14976, 3 Boe e Y D Debhwearts, A
rane for Federal Chartering of Corporations™ C1706 41 Bas Law 1124
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The teetie prremise 1 the Berle and Means” thesis that the aepasration of
cvperelig trem contral an the widely held corporations eliminates the
et 1w of manrgters Lo act o antercat of  shareholders. Becatise
Sl b b sre liaghle digperaed, they are nnable Lo exereise effect ive
ratd rol over voperate st fairn The real power  bios o the  hands of

monspere vl urslly heddd ondy nommsd o pereentage of the corporation’s

shizapeny 3

Shrry bbb~ have Ve paght to o vote and to me for breaches: of fidieiary
it e, bt thew navee e aceeany to Y he relevant, anformation neoded Lo
meaie 0 pab vemn e o Fveni of o avhivicdlual shareholder wishes: o
Pode o o tove o e the orporation o atfairs, he may lack the
tren v ey vt 1ot o the heseledge oo redt o nnrderatand Gt

eedtaware + ot s olverwy that whale ceotemin concentration s
EETIR RN EPTY tapndty ty certinm et rien throngh mergera and
oapid b s e pewer o vabe G adinary sharehedders bocomes dy bnterd
Yao o awieere b s opread e o ditfase aned spathelic gronp. The

e to b thana tonr s by sharcholaer bo do g 1o sell his  otaek snd

v b b e Veded

Avilay the divoree o ownerchiip sied control  are the nstitonlional
svesitbeges Cnsiranee compatties, banho, beest department s, savings and

beowg v a0t e mitnal Dondsy andd persion Pundsy who bave Hhemselves

PR & Mo, supra note Y9 oat 11 113

BV G ame b supra note 147 31 898
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manager s Sinee the they are one of the wost jmportant  sharoholders ot
Ameriean  corporations., when they do not ase their power, they help

managoment in insulating from control.

For Nelaware’'s eritics, the present. corporate abimcture means that Hhe
power of  corporations s suglained by Che bureaneratae abraetare within
fhe corporation and for that reason corporate docorsions will be Targely
anonyvmots and  anacemintable, Ioolated  manngers are enboldenad to make

decicions that aggrandize the power of  Lhe corporation,  at the oxpensae

of ntockhnlders, ereditors and oven socicty 4D

The: enne v for Fhiss eritaes ao o lear.s otate pegalot vonr b o Tewd
and  FPederal intervesd yon 1 necestsarv to provent  nanagers from
cxplonting choreholders: Y ayly o the Podeast mowertiment  Hheoogsh
pac inlined aoemm 1om can protect adeguat oy daosperoed and sttt oned

werdore, ereditore sl oo et

B CORPORATTON O CONBLECT OF INTEREST

Dedawor s anceena wonld lave 1t crplanatton o the yaetorenee of

wrnsgers who realisc that Deldavwre covperate daw boeroef it them st the

idbh Sehwarte, supra note 14X oat 11K

8 S rhrongh o varions statatory chongens thee ot aekholders’
position, nnee o eontralline factoar in the rmoning of Lthe enterprioe e
deciined from extreme strenpth to practacal smpotences The Topal changes
probably have morely recnginized the nnder lying cconomre Faot A Ber e
& 3 Means, supra note 709 @ 141

o
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cxpetisr of chareliolders 147 Coartain ndicial decisions wonld illustrate
that the Delaware cemrts have mdertsken 1o earry out the "publice
prlreyt of Lhe otate (1 e . raising revenies for the state 148) creating
n “taverahile « himate”  for wmanagement (i.e,. granting freedom to

manaper) I this sense Delaware corporate law is "had.”  14%

M7 After the ywblieat 1on of  the Cary  article, most commentators
hrye agreod thnt elaware provided inadequalle protection for
clgrehodderss The American law  Inst itute proposed Principles of
Corporate Governance and Structure: Restatement and Recommendations
(Tent  Dreaft, Me 1, 1982: Tent. Draft, No. 2, 1984;: Tent. Draft No. 4.
Pass, Tent Deaf't Neo S, 1085) centered on the establishment  of higher
statedardes of directars Trability of carporate deciniong.

B ey gupras note 142 at 084, The legislatinre  itself has
peovgtinyedd that Fact o in 1te Presmbhle o the statnle that  ereated the

commsoron e shirdy and recommend revisions Lo Delaware 's corporation
t baw (v Y, ods 1 e el Tawee YA

WHEFEAS, the State of  Delaware hans oa  long snd beneficial
hastory ac the demo tdee of ot aenal by bnown eorporat ions; and

WHEREAL, the faverable climnte wlueh Lhe State of Delawsre has
Praadibrona iy provided tor o eoryea b vnre hoes e o besding
oo o pewerepe o P gt e

Wi EEAS D may st ate s hove vt W cegperat ion lowe an

ool v g v abr el bort o ceapertoe ity D bawere: o
covpuar b bay e o e

WHBLEA theae ters e o soomperddprniye rey 1o of Hhe
P U a0 saigaa g i boang v 0t e bmend in 189 Al

WL A, e thge e} Acsenh v of the State of Delaware

vl baree s gt b b the paab b re podacy of the Mtate o mamntain a
toovea abbe b neas chimote sl 1o erovmiruage corporalions to
ke Do daga e et domaey e "

The st o) the covision copminsion was to aseertain wlat other states
hove boo atteact carparat 1ons that we do not have " (Comment . supra note
[ I B A Y For  ooimriar rescung, the commuusion decided that the
poviottony shon e not tallose the APA ALT Mode ! FPawsiness Corporation Act
Ik ver Y ' Wee dey nol want, to be a "me Loo” state in view of
Pl Pt thet v the past messt of the other States had copied our lawes
and thedd we chaatld beon Teasder oot a faliower ' (1hiid  at 886-87)

( ity ey, supra note 147 at By
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A goodd”  ecorporate law has ag Upublic poliey”  proLecting varions
interects against any posmible conflict. Hence Delaware s erities
analyvze the interests that  corponrate law  onght. to profeact and propose

the different legal devices that should be nsed

I CREDTTORS® INTEREST

Although creditora have no dirvect share in the suecess of a eorporat.ion,
Lhov tenel 1t money  or goods only on the strengtbh of bhe corporation s
promisc to repay. Henee, they wich too ensmre payment, reguiring bhe
preamnee of  oubotantial aacoero, preeventang Lhe eneombaanen ol Hhoge
arseto by abbagations which wonld coborsdinate thedr olsame o thone of
olhier  cpelitors and Dot oo the by ot alt thoee sretn o

ahmeedio bdere

Artatimoint of these oo Favens comnled be Facihitaterd by vnroons
Pimitat 1ones sne Ller Lo governigd corpanal tong,, precysely Lhogse s
Delavware Tow  Caned most of thee sstates) facoks, Cooginr el Bl
corparat ton oot ld ol be o hmrtored D or cannot biepan beesineas, bl oA
et A Jmint oAb omerey or sanerte 3o peard e by shereholder s st
sharehnldere b promiae toopegy s certan smonnt for dhe e sharee mogrig
b et peorsoniz by boahpes fogr that spemnt | even 3 Pl entorpryoee noyer
maket: :0 utact s thmt otk mmy only bee 1nomesd Foroessh, oo for propeerty

vhieh Y oo e it e waloe, and Phet thee by Bow et ont ety

ot
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oot anene

It aaeme odesr that in s point, the erities Jong  for the traditionsl

ropparatee faw of Lhe ninetecnth century. whose features would perfectly

vaagrac pdes waitly Phe rectract tone ey sugigist

Vo SHAREHOLDERS TNTERESTY

Foa D bagre o orpbaea geparst ton betbweon onnershingyy and control, means
Plegl theere aves tuo oot egeaier; of shareholilers: management, investors, who
pobomy The corpr et o o enmprporatyan and vetain oot rol over 1ts
s orabpon, ot s e 1o to pirothit nl the expense of ot her investors

nal  cpeabitoec o and oagptander anvestors . whin ate pot part of the

praretement tneae G ppewpy, Wrth oA posttian similar 1o that of other

Cpenlpraage

Tov mevond inbe et conb Tt i dnbae b songerrates laws sheasld
et b abe o be bl b o =at on skl behaviaare af fhe corporate
ottty paoteet e thee anterests of  ondeide sharelwsidera, and not
ifnrtheeryns fthee nderosts o A privilepsd  management By contrast,

Db avre sorperale L wonndd tack the protect o of adequat v« proviainns

st cnmit bt vve vote s proepd rve earhit L0 o lnss votes, appraisal righis

GENERAL THTERE VS

Pt Kark, supra note 21 at G387

under which the dividends may be paid to the shareholders. 150



&4

47
Saciety 18 concerned with carporate activities for the tmpact on issnen
Jike pollntinn, salaries, prices, satety, ote Siiee some alhiees wre
pocnible,  corporate laws should  be aimed Directly at bhalaneays Lhe
redatioms  between  corporat sons asl oller acssocastyong sl persons,

imposting prohibat tons and rest ricbions o dangerons conduet s

Delaware corporats faws woubd oot e hiede provisions Lo aceomp s sneh
prrposes, more serionsly, it wortld fack  eossentiad restriet oo to he
ceape aof oy corporat 1on's actvitaes s upper bimrbs on cagatabicad o,
praoletbirbron apranesy b hdy! property or doeane banineeses andsude Hhe
chiartering stater Jimttat ne or prolabat vomes for coeporat yonet te hiadd
shares of obher corporsdaons, regnieement thint ot or more direetors he
ctate recodent o I Opers gty ths crabne e oo Foererl to thee Preache b o]

reestrict 1one, of The ninetornth copd ey conpaarate Loy

PLOOTHE o DRPORATTON A NEXHS OF COpTiacee

A RFITCTENCY OF SERPARATION METRERH CWNEERHTE AND CONTIOL

Peviunre hino aoteo 1t ddedonrdera, VS Thoy peogea the poreemees ol thee

9 Vark, supra pede S g Ay

P Akt L TPepdy be Precdecans Caey™ 2100 1Y Tars Law 11,
1B Raveioger & U Mublerv, " The Pole ot Carpeorate Law n thee Tl y of
Yyrm’t (198 28 Teawd & Py V29, B Payoingoer B Mt ber, “laras Par
the Bottom v Climh te Lhe Tope The Al Progeet s Uimformaty an
Corpnrate  Law”  (108h) far how A2, P Dedd & RO Leftwieds, T

Market f'ar Corporste Charterrn,: Db Tbhy  compaed 1 1an vesrratis Frolepal
regiilat ton” 1981, B30 Buas A Basterbronk,  UTw o Agency Cosd

twplanatonn of Drvidends” (1084 Y4 Am oo Hey o B8O, Easterbrook,
Ceenyrst inier J

te

w3

[
TS
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dangterens ef Frota of Lhe separation of control from ownership. 153 Tt is
true that evmershp and  control  are separated in the large modern
Carporsl ton However, it anems  rational that shareholders should not
needd ar dessire to oxercine  direct control  aover managers’ decision

mab pgr 104

"Corpmrate ef facienry ealls for decisional and operational
procecoea whedly meonaistent, with  periodice, mich less
copgdant o ot rmcron by shareholders.  Sach intrusion nobt only
revliiees cffnnicesy bt ecarries with it other onsts,. nuch as
Yooprial feae i ey easnod pereonnel needs,  which  the
shoteholders themoelves mist, vifamately bear ) 185

Posthe o degsedy b i) st widely helld eorporations: bave  their own mechansm

1 vharter ar by lnun o asrare shareholders their proper role in the

RN ot e )

Mangrer o Dasw totyon el Investor " Welfare,  Theories  and Fvidence”
cittely o i b Corp L Sl Eaasteorbrook & Fisehel, "Auetiong and Sank
o be o Teawde o D fore”  (1HBYY 400 Stan I Ry 1: Fasterbrook &
Mo beet " Praper Pode o A Tarpet s Manageme-nt 1n Responding o a
Poapde r v fop” ity ol Hoew 10 Rewv 11681 1. Frasehel, "The Race to the
Bod tome rewvy pd sl Ret et o o Recent Developments  of Delaware '
Caoprporat son Lo oty M N WL law Rew 414: D Tischel., "The
Carporsds hovernanes: Movement” (1982) 35 Vand 1, Rev {2849 D Fischel
v Breewd v, e Mol ol Biabibity Rales and the Derivative  Sait in
g ate Lo A Pheoretreal e Fmparieal Analvsia” (1986) 71 Cornell
FooRew G Keaabwon, Uorpornte Taability Dteategies and  the Costs of
Poosdl Cantrabs™ oy s Yale LT 607 st 884):; 1 Marcey & G Miller,
“Poword an Interest Greonp Theary of  Delaware Oorporate law” (1987) 685
Tew 1o Revo 489 Mebirwde, "Delauare Corporate Law: Judieial Serutany of
Mevetera The Attermath of Sinper v, The Mamgnaveox Company”  (1978) 33
Mgy Taaw 220301, R Winter, "state law, Sharcholder Protection and bhe
Tty oorv o' the Corporat ton” sy Ld Legal  sStud, 251 Watin &
i rman, CApeney Problems, Auaclitors, and the Theory of Lhe Firm: Some
Fvidenee™ (1983 8 J 1L & Boon 614,

N Son supra note 7Y oat 3h.
tad Mocoy & Miller, supra note 152 at 478,

Loy Winter, supra nete 1h2 at 278,
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life of the firm. Before the incarporation the potential shareholdors
Lhemselver deeide what 1= appropriate  to thelr needs since they can
write the type of charter they want After tho incorporation potential
investors can  examine the charter and by laws to assess the role Lhey
will have. and they can refrain from investing or after  investing thoy

can redquire certsin moasures 108

Delaware’ defendors  accnpt that bhe interests of sharsoholders oflen
diverge from the inteorests of bhe managers. As rational economie actops,
managers will be concerned with maximizing Lheir own nLility rather Lhan
the shareholderss” nbtility and shareholders will bave ineenlivess Lo Limit
thr  axbtent of their ricks, looking At Lhe eharter and by - Taws aned

axoraining atl thedir voaoted rights

However., 1t 103 very amibikedy  that,  dnvestors entiash thear money Lo
managers: withot certain ineentiives 1o ach an theasr anlerest ol
thoeretare that, tley vohmbartly invest, in Pirme bevated in Deldawars 0F
itrs daw exacerhated  the detriment. 1o chareoholdere conmerl by e
separat jon of omership and econbral . The cvitdenee i that gnvestorg oy
anel =1 st eck of Delawire corporst jons siecosaetal by, therofmre there o
ne reAsd To sappesses that  they  dbyslike  Lhe [eedswmre  corporabe law

Beseratiens- 10 Jac ke Vhee protect jon they npes) 107

T Wanter, guprs note 1O gt 277

I aclpet, The Ruace, supra neto 192 gt 910
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Dedawarn o detenvders bave  ariophecd the "Nexie  of Contracts Theory':
vt pol st o sHee nextie, of ot racts not property of shareholders.
Charporat ton ik other buasinens  ascociabions,  are simply "legal
Partavones” which sorve o nems, for a0 ael of contractnal relatonships
bse fvney Tt e i} patpenent . apead investors,  botween the
vegs b e ol o Liert of pnaele 0 s rvives, Pabour mnd losans
Awrrele bt anesd et e Fhe o sedly Yosmier:ss” of the Firm. bt one of the
costbran Uy pann e sty the e U Meae exnetly fhe o ecarporale
CReprra g a b anowhnch stockhnders Faarneh Lhe capital and

A RS E RIS PR £ et W T 1 famiesh SOT W0 apd  roeoive

Pooddtper ot v Do

oty oy ot e powttsacdy thee chhw b bde e v cmged o i e

it (RRRVTRENS BT R VGt et for rominperrs! UMY ey o
Sl asrrnoy ot g “tree I omeehee bl et e tlhn en
codnebor et poee o 3 perlormmer 0 matees oneht of the
g o b Ut 1 ot g AR - ST 1 fater £t [T B VN RIS
‘ Lo L Boap o b 0t st tevan o b o menngemeent 1o e
vt o A e R R L I Bt ety 01 cpren af

TR EE RS B PO T it Wittt et st aiieenr e of il hearine

" Foooormors Keonomies Anmlystiis of Taw O ed 10P7Y 0 o D0y
e b oo, Heo ity ey 1 the Foaereme o Muraager gl B hgugoan
v T R N SR T O A T A D SR X o v anrth

“ ; g TR ot g D IS PR (YN PR I

‘ e Mo eyt e, ogdnt ban Atreategtog

AT o1t PR S Ure vt et b Meatare o0 the
T A LoN o dwen t Pare & e, Tenaration of Oomershaip
bt T s e e T R ey Y, Flaew el UIaher Marhiet o and
g st et b oo et et Morkets andd dorpe rabe o't (Tubgy ST 0
By ov e s W o TUvrea ot e Gowernomes . (381 85 Yale

£t 1
t ¥ : x“*'i\

VY Ve % henr ol gmpra teote The ot UL
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The rationnl investor chonses to hold a diversitiod portfalio containing
aeenritiens of  wmany Firme oaned has netther bl interest or the expoert ise
to manace the atthire of a0 firm Rather he or Ghe poeefers Lo remian

passive W

Delasgmre s, cdefencderss oheerve that not oven e batubons b ohe vehiohilog e
have atiempti«d o it tnenes momagean it boehavoay Thoew  have o very
diversiticd rorttolio and 1 they wcre o enert direch comteal over e
Fremes e winehr they owned stesck, they wondd have too hiire move per some
tor ey uormed shoart e v bavityen of vaeh Fiem The vwed s o emieh
paraomrie b prababily ot o el drvend o oo reshieer the

diversafirnt yene 1181

"The dmonngement oo cone s teo o persp b wibes s cxper el
e the bwoine s e anveriwved e ot oo s tal b Y amee, by Lo sy
Pusgeye Ty copt e, tie typar ol o tenedehlh or 160 dgeot
Breerbodoe sl sbonyt bhe Do i o thee Frrm, o read o er i ve
i ampeortant o et ot boe Tavebilwasd Frean ot sl et b
caereoter oot boes et 1meeetst Twe too peart e 1pabe e Hae maateyfoame g
ot the Tarm Py sy more athwma bomer that Glirehesbdepns oo
ol managse oy vt e the 1r Carporiat jon thiane Ll
Pooredbnodeder s s b 1o mesmiaee o oo bt e at oar whies s
prtgede theew hobl, or toarst begeet topr e s the tmr v ALY thran
Prenhec v g e Stment apteered b MR

P s b b, e P supra node TR s gl 0y Wanter L mgupra ol

et 4y
B Wanter, supra de 15 ut 4

e Ponmer, sapra niote 15t 0 Thee ddvar e s bt wern Lo tess

ared wmemagement  have besao st ed by Preedoaene Wint e Trirtoee e il
chargeel with the task of barang the mod ef by oot miy ol prisdoet pue
vty ar gt oworntorngt the e t bieeme inpte, o nr by gy
shirking: they oo non prof il maxomisee e tlee conte ot of Lhe compet 1 vy
market For producte ar corviees, they o saie ot oy serre] wrt b the
innovaticn in profict s e metteri: or prechiotyan oy drsteabnt o, e
feorgd el ’



B THE MARKRE AND 'PHE COSTS OF AGENCY

Po drvmpe o detonds ro reeogmiie hat onme ~onts areine From the separst ion
ot ouner i amt mnnaeoment The  “nesaa oft comt racts” ymelies an
TR e owhin B b Yesdeders ape Tt penle” and managers are
g it by gty ru bt e the interesd of the  agent onn

drw e b theer b the o peeamie gl 1R

Hotew ogned gt o0 aqet vea e b arvr oot are gt tempts vo o mnimise
big i ! and rasho thet canat heo avoichyl Todepeindent
oI e, 1 b gwnr ot depravalige o cante, B8 patie of ferings of
commnen b o e o e st e e vy devidbendda, 190 and ancdepe ndent

el oy e s g ragert et vor aatipeay e orast 2ot the inherent

Coapet byt bt et b b aae s e gt e e mcers oand ssharclmideras
.y e Ary o cwent o il ek v ven pd A sed o hier compepsst 1en
by U R R B |
T A A frow o e e ape s they arer ot e pagesi n
coteoan g e boan ot ot vt aeh rosgirey moantt i oaed e ansoienment o f

e st e ey bt e et bene o tar e mny =21l thear
et o gt eraeana 0 owhe wn bl et new tmisteen (Winter, supra

O S IR ANNNTo N TR TS BRI I inevit ot be eomsegpnes of the
terte tht fron coeat ey oyt ban the arm rhe perfornanes of
RS IS A S EON oo Wl aree et coe ba bty 3 oable ra perform hem,
part we b et et cht ot licr apth thoege Lhed the ddeloonter

bt syt haem b o wpvann sy el oy teot 0 Wepn % Tenoen . supra nota

Poay gt vt

[

Vel P b % Moo v osupra e te PR ot Db
ol e et erbrooh s e Agenoy ot o supra nole 157 at Bl

P Do Watte & Tipme-rman, supra note 1R at 613
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packagen foree managers to share the  risk with shareholdors, while

) in anagers, pan ineent tve to oaet an shiareholder g oot eres
srevicing managers, waith am iy HE RO t t tin el t !

However, Dednware 1 detenders et rhat o the merkel., Poreers: proviade
piatection for ~hareholdera that Tesac rodes o cont ractus ] harpsones
connot provide The stock  market mtieipates the oondss of ageney The
vrae e whiely pnvesstoa s pav tor ctock ref boed o Thee rash o divergenoe ol

Pt bengs that oond s bawwe too be orswegshed by e of Hee

Hits. e oot

P e o Pre o ahen s et b be mantanes] ghewe 1 167

Froam the aeerhet o oot o0 view, the aeeney peeabsbim 1y s mie b s

prods b bor omemcts mee e, 1 1 For Sdenchinbelera The corpava st ton

Mo L T gt s ensdary veredis b rone for o mmmpreme nt o o Uil
Aoapedys e vt 3 et - oy entant o e e cr et {nely tiwe
COTTAORT Lo NETEISA vt o i reens tor monssteemen {as

AEE 1kt

Dodomenr o et vomse o s menngtera, Dabee cbieer peenpde o s

SEPOS e cent vy to omastmie thee valae o theen N RV VE SN SR TR N ST

Wl i tabonir marks wemp b b e gy Yarmsre o of tin companty o

vwa bt 50 mataser > osha vty with ore bt o v that b b b r manntie v

Worve ey for o marpse r to ol aolbernat vy o toyment tha fon

15«

Wit b, The Racs supra node LY ot 91h

B8 Wane nr, supra note 150 at 26

o
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cbareholenr: to find alternative ot lets for their shares. The stook
grarket mekes alenat jon eacier 1689
Goad o ther peegaoe Urofesonr Manme, 0 g serien of articles, 179 hag
arpipdd that o rhere prnee ad the capatal market exerr dirsceipline on the
bochgyionr of corporsbe manngement  'he Lower the sbare priee, the easier
s sty de ten otbe et tabhe ower the corporation, proafiting by the
oot 1t none tee twead an wpeescnnful o monacers ancd by eapital gains

srerperatad byt o deesree o e prace throgth groester sarnings 171

Yoaroome Bt o pedne e anveetors b ehosoe rhetr frrm oo tock innhosd
b et b e ators st st atend e otln o etater o b hey ponntries
et ootta o cdtorreat e teamty b ppseestment an the cnpital market Thao
woarpareneent  berpere e st b e clepenielss car e g e o nitael heomiane fhe
I ERITIRE S ety b campets oftte ot oty o hee st aoce wnrked deponeds

PN bbb to ot

T S IR T N FRTIRR S KRR AT IS 'S IEITE P D tle marbet  for magaters i #@

e o owm that ekl actune corpor 3t ~toekhohibepn that whatever may be

e bl amfame nte are caprport ord hw  rofianscr Kraakman o
owrvat o ther oo birm 1 ol e eors o and dairoetors are bess eFficient risk
Perrer L thet o Torm s clarehebders hesane they are anabidle to o diversify
RTINS R TR T caprtal anvestmwent 1n the Firm (Krankman,  Corpoarate
Paosbrhiby supra aobe 109 1 Al

'

o M, ety erdde 1 ™Yo For Shiares A Reply  ta Clenirmon
Codion oWy Inghe 1L 290, e T Corporat.ion Systems© Law nnd
FFosme 7 o 100y W Vg iR hey She "Mergers and the Markel For
Jurparatc o ontpal” o hiRby 0 P Fomaon 111, "Some Thenretioal
A 1o od SShare Vot s ety G ol L0 Rew 1427

ETE Wit v, osupra note TR at 208
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the Jhineretion that "agency” vests in msnngement . thoir corporation will
cmp oy managere ot the beet qualitv o1 the lowent ot Nead hor mannglors
nor shareholdere have nterent Lo cee the abi ity of n carporat ton ta
re e maytal b 3 e Fxe oeriyye managomont ol ret fon af Poets
mvestors and terwlers madement abant the bong ran carnngg potent ol o
the firm heonusie ratoing caparal throngh ocepiity and b aree clotely

e tatent o monters behavioare, VY

Fre snmmsry, vt Dbt peerminde v orparat o metEss et oy oapdond
sharcho e and other sfatoc b net o earnames o Delawnre corparsat 1ong
el b lerne i eavtomnse b comparadio e coepoeat porr, et eread o an
arher  obaen, e a0 s ongegens o e b e conporat pones e by b st
AT el ape o orao e debt oo eagnirty g the vapertoed e et el wponrded
e Jrdvarnae e the ok i et s v L thear ber o crent o o

thpronr 8 toleonn o ped mopdd o o e il

o THIG IMTRRA T el o TR HALPRY HAH AT A R O R TR B

REETIN i S LU PN (M L AT

3

[T Lod oy " et T theat Ty [N S S A I S TOR PR IR IS O TR
R R AT IS TR TN S A S L BRI [ETECR NS B I Wity Ly
T R R I VT T S BN R IO T P R ORI R (A RTE TN B ) PR R ER T SRS BN TR oorege bl
Yoy I abwa fnrge R S S PR P PR AT gy tipe o by Foggnd,
IR B Peo Lo o gee are sy togerome oy e b ko gt Pl

P Wty r o supra 1ot Ve g

Ve Dnanger & W P e, Thee Bl sapra noty 1O a1
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Phos besdager o0 bedwens manaeors olineret 1on oan! sharcho iders control a1s
the o e o paant ot the intersct yone betweon the slvek market and legal

Plogeee,

Pl ore deweast oy v et o poaloodirectly related
oo yhomeent b rcreney n prot b mavamisng on heha i Foof

the boaem Tler o thet monpemwent  ubnich generates the mghest

e b e g by hitvee the moest dincreton in the nse of

R L Pt charstedddere s thet fiem alan
Papnet 3t teom o the haeh o preooes Magpagement fiseretaon and
S IS I NS 08 I I TR IR BN Pl mo B, A LAY} the A
Arres Yo v

Prrats oo Tvodre s et e e gt b st e whodesai e elhiminat tarr o of
(TR TEIRTATI THR S Y SLENNI NACE SRRV RNN SANS BN VN SN B BPT PRRE N STRY bt by rand o cvarrrection of

ot b bl bbby v s b bt e, sartdd e dotrimental to

]
vl

T O O T L R SO I dearey cd peas ecar b o gl iaeate reyarde o

P o coporteen s e L gt et Y o cordhing b therr partienlar
P R I Y
F dre s bvieovie w0 bk a0 besedd o paneapdee ot economin

P o e ot ottty B¥treane artateg e of prorestion will Perd

P Do broay o chimee prcc e, e amwer toa e gl Y come concerned with the

Doty b e s Prateeaees s el v te the gtock warket  in search

1 I BT B T B I N N R R L FURS N RC R F RN K1 FE R BCAR

U W snpra note 1L ar W7

VA e ety bes The nemaster w1 ol atlowed  to make errors
Wi et b e e dnnd b buke reske” o Bavisinger & Bat ler, supra nobe
Pt dht o See o Basterbeaok, Marsger s Diserefion, supra note 152
b el Mactorin ool & Fisehed, Auciions and Sunk Costs, supra nole 1572
dote kuterbroek & Freche The Proper Role, supra note .57 at 1189,
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Profeasars Rayatager and Bt ler tesied the hypothesis  tn a madel 78
which  relates  sharcholders protection with mansgerinl digeret tonality
(the @more  probect o, the  less disere! jon) At alao sharehobidor
et et bon with o sharveholdsr opportyniam O he move prot oot o, Llee mogpe

oppor Faniomy . 1YY

e weewdel lesd oo the eopebasion Phat the opd tins Do pove e stimciure
Por wudely-he b eorpaoral ponis hae, oo avond exteemes: one wihich grands oo
apch b et von Lo msmagers s nod, preloriad by thew beemgses b v
ihaes sharoboldero o aed] thear atoek: whinbe o one whireh pranba oo

Pt bee e roect ey e i paresfor e by Ghisrelm obees becsnane ot sifea s

;ﬂ* pefipee wo peart ob Fhem bo el thear caboek e detrgeent o he o bea
&
Joogtt gipd o oan b St ol oot ule taves g Thoovdvir e 0 L lanes 4o
pesprrrent  ter pehinoe: the b oF vweser pve manageros e e ron el
evepet pye whiarehotders opgpaorbhinne m
Mmoot e thost theeree 0 om0 e e Leqred] peesb et qear 0 oy cgrpeirat e
pEd e Tement | e donsiee o o beerberss et thist theess havee oo e caredn by
debireesatvnd v peddize s plopgt ot aend g atee bty ot shmredbedoores wid bt
crent o drettne e e Yo et g d bt vonr D b bhiee P gt
derviee, 4y Blpd ot Taipsdependent o direeator s whe cnn peats et e
corpaoernt Tors sEn et mansgtednert, o beeo Lo ctaae porachaese ol i)yt
V5B Mavemger & Bl fer. supra note Dhyoat A44]
@ 140 G oalen Haloney, Motorared & Tol byrpan, "Beoneanae Beghabat vong,
- Compett ave Govermments,  and Doroamigresd Mesonironer 03084, P/ L &

Fregy 3990 a4t 3R
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vty iye elomn P rent po or compensat.ion), nsiabing on proper anditing
prroncihiees aned reviewaing carporate deciasions of oA ommgntucde suftredent

Vel b opgether 140

PLE T BRIROM 0l CORITRACTES DN CTIRTAL,

A CHARIHE Bl A O T RACTING PARTTE

T cvovqeanee e b po b T drgezire o dellopedeiee 1o cappd Menler 1t own
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