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CORPORATTONri ANf) ','HE Q)NS1TI'U1'TON 

1- IN'rRODlJCTlON 

Amerj("mn law fnl1rJWPd t.he b'aditiun of En~Jif>h luw Hbollt. corporations 

and a.ccept.ed t.h~ pri nel p 1 ~ thFl t. thf"ly l'ire nrF!At.fJd hy 1.hn .Ltovnrnrnf-mt.: 1 

corpOt'Ht.lonR wert" not. (;(J1Jf~ctivit.ips of eH.i7.sns hllL im;l.rtlITIPn1.s of Ulf'f 

chFlrt.prs of ;ncorporaUon, t.hA Com~t. i t.ut: ion And j 1.8 HlTu::mdnJ(.mtB ~:;O("'lTled 1.0 

sAtt.1A the qUAstinn: 

"'T'he COn~rp.sfi Rha 11 hRvA power . . . : :i Tn rF!~ Il i"I tH .. nrrJJrlf'lrr·(~ 
wi th foreign n13tlons and am()n~ t.he :=;nVf~ra 1 stnt.nR f'mrl wi th t.hn 
i nd ian t.r i heR . 1 fi. Tn rna kA rJ 11 J.atolS tolh i (' h r.hA J 1 he 
np.r.P'R~fll"y Rnd pl'OpAr for m~rrying ;nt':ÎJ AXA~11t.inn t.hf':J f(Jrp.~oin~ 

powers. and all ot.her powerR VAsted by thir; Const.H,IJLlon in 

l A. Rerle, Historioal Inheritsnoe of Alneric811 Corporations (NA\o1 

York: N.Y. !J. School of Law, 19fiO) 8t 188. 



the (l()vernmellt. ()f the Uni 1:00 Stat.es! or in Any Department or 
Offjcer t'.hereof." 2 

"'rhe pnWRrfl not. d~legated ta the Uniteci 
C;onst.1t:lJt.ion. nrJr prohibit.ed ta the stat.es. 
t.he [;t.ntes rt1Rpflctive]y 01' ta t.he people." :3 

St.at.eR by the 
Rte reserved ta 

"Flll] fAi f.h ~J1rl credit shall he given in F.!ach Stat.e ta the 
pllbl ie At'Ln, Rennrds, and jlldieiaJ Proceedings of every other 
"tA 1:0 

2 

Anrf ConFtrREw; rnny by gr-merRI Laws prPRcribe t.he manner in which silch 
Ac:t.::,. Hecorrlr, l'lmi Pl'Oceed inl'!fi shall be proved. /·md the effect 
f hF-:' rco f ." -1 

TitI' ;:U-1 t Pf: rer:p.i vt"rl t.hf' power ta ~)'ant corporate charters, wi thotlt. 

t ·('J'POI'Fit. J Ollr; du in~ l ni.p.rRi Rt.e commerce, FUl'thermore. t.he Consti tuU on 

1'1'fNont.ed I.ht~ ~'jtili f!R From replldil3t,ing chart.ers grant.ed by other st.ates 

'l'hp hIlJmtr~(-' hAt.wrrm fFXim'HI Rncl Rt.Rt.f'l IAvels of government. embodied in 

tlu' (\ln!:'~lit.llti(Jn nrllS8 From ~:evernl different proposa] s a+. the 

(:nn!-;I 1 Lu t. i 11fl1'l 1 ConvPIJI: i on: CrmJ;reflf) recej ved a jurisdict ion de 1 inAated 

" Il f,. ConF.. I\t'I.. 1. BAr. 8. 

:~ li.!;' ('on~, Aml'!n. X (1791), 

.\ 1l,S Cons. Art. IV. sec, ?. 

h Nnt.(::., "Ferlertil Chartf"r111f4 of Corporations: Const.itut 10na1 
CtlJltltm~PR" (Hl??) RI Gpo. L .• 1. 1?3 iit 125. 

li Thf'> Convent.ion 8ndorsc'lC! a reso]ution that the nat:iona1 
tt.:.rth:1R rure Rhollld hRVP. power .. ta legis1ate in a] 1 cases for the general 
iTlf(~I'E'~ts of the lIn ion. ami 8lfm in t.hose ta which the statef'; are 
~:;f'plll'Hb:."]y 1I1rompAI-,f'lnt .• nr .. in which harmony of the [United) States 

(continlled ... ) 



, " , , 

'rhe "necessf.lry and proper" powers clausF' hem:mle t.he centrAl iRRtlfl rnr 

advncat.es anrl opponent.t:: ("If fi ~t.ron~ fAderR 1 gOVf'lrnmf'l11 L. al thnns;th i tH 

mfl8.ning WriS clariflP.\1 hy the satllP. fraRlp.I'!'-;. A HRmi I1.0n Rllrl.1 HRdl! .. ,nn 

al'~l100 t.hat. Hils t:lallm~ wa~; nnt. Lhe €mboclimpilt or FI disl lfil"'!. pnwr"'r hlli 

I1pOll l.he fPdpr81 ~(wprnm(.mt, H pCM8r' t.hAl wOllld hl"' lmpl it~d if Ilot 

nj~hF'rwi se pray ldf:fi ? 

illr1sdic·t.wn bllt. a f':per:,fic <'lllt.hority tn i']('c'()11lplrsh (~erfnin ob.iecI.1VPf-i. 

wtllch "'lar(;) flOt. l1pet:lflCally provldud for by ol.llpr eom:t.it.uLinna1 

pl'OV i S1 ons .. H 

J t. ;8 not. st.ran~e that. (:orpornt.l0m--: anrl C'hRrl.m';: !-~()Orl hp('<'lIflP FI IlIfit.1 nr nI' 

c~onfLlrt. bet,WfJf'l1l rlet"r:mdf'!t'S Rnd F'nF=:nnnf: ()f f.~jer::!1 irr!,ffrvr-mr.innif:m And 

fnrlf'r~J1 pCM8TR on corpnr81.ionr-:. 

B(. . r.on t i nlled ) 
ml'ly hp. înt.p.rrupl E.'d by t.he eX8rr'lse of fnrlividllFl1 l~f.t)slftt.ion." (J birl. Ftt 

13?) . 

7 See THE FEDF:RI\r.r~~'f. (,1. Cnnke P.d. 19B1) No. :i~i ~t. ?04 and Nu 44 
:=Jt. :304. 

8 Not.e'!, (871) lB Vi 11. 1.. Rp.v. 76H fit 771. 
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1 J - RAI,ANCF. HF.'1'WREN s'rATE AND FRDF.RAL POWRRS: DEVELOPMENT OF THE 

1 N'I'EHSTA'rE CI,AUSE 

A I-'()WRRS OF s'rATE LEGTSLATURES 

Thf! COllrt. rjpfined LhA powers of stat.e legis]atures concernjng existent 

l!nl·I'()I·~1.it"Jll::-; in t:hp ('A~'1 of' Darmouth College v. Woodward. e On that 

(J(>,'lIS1f1Tl II hp/d f:h~t t:hn Dnnstltu!::jnna] prohibition against Rtate 

1 mpn Il'illen t of r'onrr(jcr B prnt.rd.erl 8. corporation' s charter against 

::trI il'Îl:u!l (·nl.lt ipr; lJavilla' only thm.E"? powers conferred upon them by 

t.1!r>lr r-tmrLnr:-;, Plthr)' nX}1l'p::lRly nr implkitly. 10 

'1'11(' "1-11.1(':'11 WF3R not, the border hetween t.he 

Gibbons v. Ogden. II 1:1 raflf' inv()lvjn~ ~rl At:tempt: lJy Ne~l York to limH 

llHV I~,JI i fin ln 1 t ~ Hnrrrs, thp Conrt ohsprved that. the pOHer of Congress 

t CI t'fl~] InL .. mt.81'st.Rt.,. ... r·(Îmmp.I·~p' r.Olllrl prevent: a stRt:e from regulating 

1 /'ndi' \.11 t trin 11 s nwn bOl'ciers. if that. re~ulaLion affected interstate 

,'omnll'/'\'f' '1'fllH~. fedm'Rl rt;g'tlln!-.ion of corporRtionfi rlning int.erst.ate 

rnnlmf>I', l' \-1nllld hA sllsb:lÏnm if the const i tut ion provided no specifie 

8 1'1 lJ S (4 Wheat) :11R (1819). 

lU rh id st. 6:1t~ 



prohibi tian against congress1.ona] l'F.!.I~ul ation or tht" antivi ty Rnd t:tm 

aùt iv'ity involved more than onf'l stat.e. J-2 

'T'he Court ?'F.!vised thjs doctrine in Hayor or New York v. Miln la lInn in 

Cooley v, Board of Wardens of the Port of Philadelphia L~J wht'lrc-! iL 

stated that cnngrp.flsiona] pnwp.r over intArp.tatp. COllllnFH'CI'! wOlllet 11(') dt-"!F!nlflll 

ex("! ltmi.ve onlv in those areas whir:h hy t.he; r nature denllmded nuti onaJ 

r8gu18t.ion. IIencA, Rrp.f.lR which dirl not rlp.mRl1rf snch '"AW-l1f1l.ion wp.rn 

i nc lurJeci in t:hp. 1 p.gi s lFd .m"C'!f'· prWlf'rfl. 

R- RF.GULA'J'TON~ ON FORETGN CORPORA1'l ON~ 

Onf'! pl"ob] Am \"l'IS to det.enn II If' i.f Lh\' F:tater-:: (:nu ld 1 im II. or ('ont,NJ 1 I.fj(~ 

activit.ip.s IÎf "fol'pi~n r:m'pnr:'Ü.lonr:." i r: , ror'porHt.lom: rhfll't:f'!rm by 

nt.her stat.eR. The Court. in Bank of Augusta v. Earle 

enrpûrations r:hart.ered byone sLab'] wel"e not. "(~it.h~f'nfl" of t.hal. l-;U·d.8. 

Antitlcd t.o rlFdm j-hA (;OIîf'{t.it.llt.HHlR) prnl.r:f"t.înn nf Ar't.. TV, flAe ?JI1 

m?:ainAt nt.hAr st.fit.ef:· la\~s. lU t.bOI1f.rh Lhe r:ollrf Weil t on t.n rwy tJm t. ; 1. 

wnlJ1rl prr:sllmn r'lll inr.AndArl r:Ottllt.y amnl1~ thp f;t.Ht.A~-;, whtrh wOllld 1l1lnvl;J 

12 TbHl. at. 184--96. 

13 ~6 ll. S. (11 Ppt. ) 102 (J 83'/) 

14 !j3 IJ. S. (12 Howard) :'!fJ9 (1 R!î 1 ) . 

J& 38 U.S. (13 Pet) 519 (U:$38). 

16 "1. 'l'he CH.i?ens of e~r;h St.Rl.e shRll bp enLltlf'!rl t.n ~lll 

Pr:i vi 1 e~es ême! J mmun i. tj es nf t.he CHi ?p.nfi ln t he f;{-:ver~ 1 f;t.A t:t'!f; ... 
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fnrF!i$ corpnrat.irm to make A r.ontrar.t there. it. acknnwlFdged that. 

'''orly ylmn:; lA!:r>r f~hf) Couri: flettled the jssue in Paul v. Virginia.l.7 

'l'hl:!) r.h~ gllP,st.inn W;!fl tolhpt.her n st.atr-: conld impose rfmtr;cticnR on 

l'ornÎs.:!T1 lm:lJr;!nC'P cnmpl'lnip,E:, when paranel restrict:lC1rJS were not imposed 

1 HI ri, Jlnf~~;t H' 1 n:=mrl'mr:e compAn i 8:1. 

','11(' :-~IJr-J!'('m(' ('ol1r1. I1phold thA power .. F the stl'lte t.n do so on tHO grounds: 

H):l enrrnr;qr inll WRf~ flnt-. 8 ci t.i7.en of any !'1tate and therefore was not 

f'llt Il If~d 1[1 t-he I1tJn-dl!'wriminaiory tre<'ltJn(.:mt. that t.he privileges and 

illid I,) t 11(' ~;R II::' of' inl-;lll'Wl(:e in:3 state market. was not FI transFlction 

lllvn 1 vr"d in in j-,r'H'sI Ale f':ornmercp.. 

Whllr· lin 1 h~ fHt·p t.hr.> rlp(~if)ion lOClI'ied as t.hough it. pres8l"vecl the pOl~e1:" 

(d' ·,:Inlf":;, IL:-; fd'f~>cr. \·mr: thf> oppos;t.P. A P,t.At~ r:olllr1 excll.lde or admit 

1111 ('(llllld 1011 H r(Jrf?i~n C\')I'j':'o1'atinn int.erestp.rI in engé1S4ing in intrastate 

f't1l11l1ll't'j't') hlll t lm! :--:;1"111,0 rOI1Ie! not, r-"xcludp or 8dmH on condiUon a 

f"ll·\·I~fI ('rn·pÎll'ntiiln d01na- intf"t<8tat.p hllsineSR. 19 Only the federal 

VI 'lr, Il.}) (fi W;;::Jl J .) 16ft (1869). 

1 H " No St-flte shal L mi'lke or enfOl'r:8 ~my h'iw which shRl1 abddge 
! hl' I)r i vi 1 f'C!t~S nt' i mmlln i t.i PS or ci t i zens of the lIn ited Stat.es: nar sha 11 
Ally ~;t:aip dr->pt-;vp flny pflrson of l'ife, liherty, or propert,y, without due 
~1J·(I(' .. sr; lIf lflw: l1C1r dpny 1'.0 émy persan Hithin it..s .jttrisdicLlon the agual 
1,.'H'(Jlt~('t.iD!l of the"! lFlwf>," 

1 El H lIf'nn. Handbook of the Law of Corporations a:nd other Dusihes~s 
Enterprises. 1970 at: 18. 
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government had the power to rAglllate corporations involVEld in interstflte 

commerce. 

With this doct.rine the Court est.abl ishOO the bahmce betwean federal Rnd 

stAte interventi.on on mnl tÜ'itate -anri saon mil] t:i.mltional- corporations. 

Rven if A Rt.at.e dE'!cided t.o 1'egnlate the a.ctjvi.ties of iL!': own 

corporations. r.he doctrjm~ did nol·. Rlll')w 'it t.Cl intorvane ln thA 

reAtdQr.lnns wOlllrl nct. prAvenr. 13 Qorpornt:lnn From doing bllsineRn 111 t.he 

Rt.at.F!. hl! t HOU Id on 1 y cause it. t.a f.:Ael{ i t:s C'h!:ll·ter (Rnd pay i t.~"1 taxf-:!R) 

nffFir:t of p lFteing FI Flt.ai.p.' s charternd Gorpnrat i.nnr: at fi cOITIPoti tive 

r fT -- TOWAHJ)f) A NEW BALANr.g: EVOLll'I'lON TN CONS'}'] 'J'U'r/ ONl\l. IJOC'I'fH NE ON 

01 RPO RA'f TONS 

ri j fferFm 1-. Aconomic i nV81 irl henmme nf PF.! rm l i VP.rJ 

fmGroa.r.hment.s on Î~onr:t. i tut. i (lflB 1 ri ~hf:F> 

,r;;ovel"nments shonlrl be Donfineci in t.heir innbnit:.y t.n Anar.t: rAglllFlt,i rmn 

20 H. Scheiber, "FederR 1 ; Elm and t.he Amer jean F.conomj c Orr.ler. 1'778-
1910" (975) 10 Law & Soc'y Rev. ,ri? at 6?. 
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on oorpOrRtionfl nr.tivities. The Court was concerned with t.he principle 

of "1~JiP,Rf':Z- fajrF!" more than with the federal-state balance of powers, 

21 

1\-- 'flm 'rml'T'f-I AMENfJMEN'J' DOC'fRINE AND T'TS DEMISE 

'1'h11::;, thr-; t:enth artlfmdmfll1t. ~·ms invokoo t.a jmpede foof.lral intervention on 

('t'l'pnratinns dnirn; jnte"Rb'lt,p c()mm€'rCJ~ and in some cases the Supreme 

COllrl. 1lf!C'f-:p/'P,rl this r.on1:r-mtion. Tn Hammer v. Dagenhart, 22 l.t 

inv:11 iOFJt.l:d FJ ('on~r(~sr;innal enactmenl: i.ntendP.d to prevent interstate 

.. l 'T'l hr) m:-i ln l.erlHrJC'(;! of l' he au t.hor :it.y of t.he states over mat te:r.s 
pll!,(~ 1 y 101:8 J j p, as p.R!-:;ent. i fi 1 t,o t.he preservation of om: 
inr:t. i 1.111.i(1n8 ;;J!-~ is the c:onservRtion of the supremacy of the 
fprj8raJ prJW8r in 7'1] 1 IImUers entrl.lsted to the nation by the 
Ff>rlC'I'B] COTlsLi t ut ion." 23 

.. 1 f Con~l'('f:G PRn t.hm-.:: re~ l at.e matters entrusted to local 
rHi t hOl' i t:y hy prohi h i t l on of th8 mOVAmAnt: of commrxl it i.SR in 
JfII.(·I"!1i :1t,I' COlnlllPrc;(·. FI 1 1 frep.dnm of commerce wi] l be at Fin 
nnd. :md I-he p0wm' of t.hfl f>t.13t~P.S ovp.r lor.al matterf1 May be 
(, 1 i mi nH 1 ~"'rI, ::md Hum om' flyst.fJlTJ of governmel1t. pract.i.cFI] ly 
di!:-:t !'nYIY! .. ~4 

.. .'1 W KIrk. "A case st.llrly of Le~islative oppm·tunism: How Delaware 
ll:11;-j t hn ff'df'rfll- nI':31:(> sy;-;t:Am to attRjn corporab~ preeminence" (1984) 
,1. l '(Ir 1,F1H /"!t1:, aL /!4:/~ 

2 .. ~ ?"l'! U .' .) . ::-!~1 ( 1~) 18) 

j":"~ lldd _ HI. ~~?!1. 

:.:H Tldr:l ;:11. 1:76 



Tn Hopkins Federal Savings & Loan Ass 'n v. Cleary 25 thE') issue WRS the 

Home Owners' Losn Aot of 1933 26 whj ch a 11 owed bu i ld; ng And 10Rn 

associat ions or~ani?ed under st.ate ]aws t,n be convert.ecl into Fada l'ft 1 

Savings and Loan Associations upon the vot.e of fi majorHy or t:hp. 

stockholders. conver~d.on not condit. loned upon t.he consent of the st.atA 

or compliano8 with staf:e laws. The Court fonnd thAt: t.he provifo'don WHS Rn 

unconst.; tutiona 1 encroachment. upon the reservE'd powers of the states. 2'7 

However wH.l., thf' nnn;:;"l irln t i nn of the New f)efJ 1. thp'f1E') den i ri i olln were 

!1non oVt"!J"rn l P.C!. 2B 'J'he Cntlr~. ln United States v. Darby esLab l ished l~h('1 

t.Fl~t. fOl" rlph:"rlTlinin~ the d·j~r.ribut .. i.on of powers between t.he ferlerai 1::Ind 

t-711i ch en~(lge ; n ; l'ltE''r~:i. Flf.p c:nmmel'C\:". no Tenth I\mf'ndment. prnb 1 AIrI!': f{h()11 1d 

Flt'Ïf:;e 29 

R- THE FTF1'H AND FOITR'rRF.NTH I\MENDMEN'J' f)(r.rRTNES AND 'l'HRT R ÎJEI~ l SR 

1 n t.he f!Sf>BF.; of Bank of Augusta :md Paul 30 r.hA Sllprf'1me Court, ho lr1 th1Jt 

t.he t.enn "ci ti.?8n" lJ:=;8r1 111 thp, privi Ip.~efl Flnrl imrrnmi tjP,Fi ~]mH'lP' of 

!:lAction one of thR fnllrt.8Fmth aIDp.ndment. nnd PoHr·tinn two nf' Art. rv rlirl 

25 286 U. S. ~ 15 (19~15). 

28 Ch. 64. Se. 5. 48 StaL 1:32. 

27 Supra notFJ 25 at 335. 

28 See infra 

29 Note, supra not.e !1 a t. 11~i. 

30 Supra nClte 15 an"': 17 and accompany1w1. tt"!xt. 

• if 
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not. in~lllrlî-J f"!orpÎlrrJtion~. Li\n::wlse, t.he term "persan" as used in the 

fifHI ~mendment.·s dut"': procer--;s privi.Je~e applip.d only ta natllral persons. 

not. 1:0 "ficf:itioun perflom';" like DorpnrAt.iom:;, f.lcr.ording ta the noctrjne 

,"'xpo;.(-'d i Tl Woodward> ::n 

'l'hpf:f~ 1~f"~;1 ri(,t iv~ j!nnstrllcL ions were sn on overrtlled. Tbe term "people" 

thn fOllrl':h encnmpR.s~p.rI r.orpor!-lt. i. ons. 32 

prnLc'ctioll .-:lmlf-;en 111' the fnl1rb=ll~ttth Amendmeni. 33 and r.he nue proceS6 

r·lllw:r· of' !.lu" fi rt.h 8menrlmen1. 3".1 Corporat iOn!:: Wf1rA g:iven f'itaLtls as 

IIi iJ-.~;iltt ~~ flnd 1: he· Hhll1ty to hnlrl prnpnrt-.y ~nrl to rin hllSinp.ss nllt.:-:ide 

Ar. 1111' "nel (,f I.he! (:cmrury i he court d(~~l1t T·71th the ql1f~stirm of the 

t.o "rlisr.riminBte" bet,Wî-JAI1 

Wh(lll i t. rlP\_:d i r-'rl 1 he fourt.t3ent.h mnendment ana lysis in a 

hll!,lIlP!-;~"; :111<1 Pf~(lnrlllliC" ('olltoxl, rlist.inctlon hptween diffF.'rent. ki.nrls of 

:'iJ Hale v. Hankel. ~~o 1 U. S. ·1:i. 74 (1906). 

~l",) See v. Seattle. ~i87 IL S 114 1. M.') (] 867). 

, .. a WHYV. 1 nc . v. Borough of G lassboro . ~i93 U. S. 117. 119 (1968) 
(t"411F1.1 pl'nt.p.C't.ion); Wheeling Steel Corp. v. Glander. 337 lI.S. 562, 574 
( H,)"lfl) (PCJllR 1 prnLAüt.ion); Connecticut Gen. Life Ins. Co. v. Johnson. 
:10:~ U.:-). 77. AR (1 fJ:JS) (rllle procesfi). 

:-14 Union Pao. R.R. v. United States. 99 U.S. 700. 719 (1879). 

:)!l Railway Express Agency v. New York. 336 ILS 106 (1949). 
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't'hm·flfare. the Court has not invRliriat.ect evel'y rlifferl'mt)l~ in tl'8nt.mont.. 

rathflr only suspect. classificat.ions based on ra(!f:!. wea1t.h. 01' l'p1j~i()n 

c:dt.eri.a of discrimination hrbo1p.(~n lar~e anci RmRll f"nUhrs. for pm'pORfl 

of fnrlerrll or st.ate legislntion. ::17 

Dl1r;n~ t.hn fir~1' third nf this üent1lry. the 5upl'emH COIl1'I. GOI1LinllfJrl t.11 

i mp008 fi ft.h Rnci fo111't.een t.h mnencimen t. rflRt.rrd nt.fi Ilpnn Rt,R te llnd rprl fl l'A l 

l'3t.t.p.mptr, t.O re~lll i'li.P. cnrpnrat 1 ons. 3B Tn nrdpr Ln pJ·oL.( .. nt-. t.he "frppdolfl 

WE~re enUt lf-'d t.a t.llfJ Aqua) prnt.fJef.inn 08 f\.nd dllf' prO(:f.!f::f~ 40 gllHrRr"~f-lfW; 

Howevnr. wi th the hî-!p;i nn j ng' of t.he New DF>F! 1 ErR th!"! COllrl. nhrtnrlonnrl Hr. 

st.rirt inLerpret.ntinn of tht" fi ft.h and fourt.ermt.h mnendmrmt.fl nnd rnfllF:(<>d 

C'onst. i tu t. i om .. 1 gronndf:, 

r16 Hunter v. Erickson . ::ln3 1 J • S. :18:-". :'m;~ ( 1 ~J(m) : Lovj ng v. 
Virginia, 388 O.S. 1 (lB(-j''/) [rac:el. Tate v. Short. tifJl IJ.S. 3g~1. :~Bf3-~j9 
(10'71); Bcxldie v. Connecticut. 4fl1 U. S. ~i71. ~jÔH AH (18'/1) rw.JFlI thl . 

t:l7 Morley v. Doud. :-1.114 fJ.S, 4S7. 1lf)E'J (18:)7>; Enge] v. o 'Halley. ?,W 
U . S . 1 ?~) , 1 ~18 (1 m 1) , 

3B RFit.wFir:n 1889 ami 1937. 1:-"9 Supreme COllrt. rlf:('Î:;;OflS hf:1rJ ~;l.ntr: 
ll'3wf; Ilnconstitutional I]ndf:r thf: dllO pronCfjfJ nnrl uquiJl prnt.er:l.ion 
ClatlSeR. Tn nr1rlition. ~~Er f':j'.Atllt:€'!f1 wftrp. inv~JHdfJl;ed ImrJr-!l' the r1w.: prUf:rJf':t: 

clause cOlJplP.<i with some other cnnst.it.lltinnFl.l prnvlsion. ~-~p.e Nof.r-:, supra 
note 5 ::;t 147. 

39 Ligett Co. v. Lee. ?AA U.~:. fJ17, :,8B (18~3) 

40 Pierce v. Society of Sisters. 7.68 U. S. 510 (1925). 

~,' \ .. ';:;: 
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''l'fhA 1 fllnc!.inn nf thn nOlll"t.s in thp. appJ icat.ion of t.hp. firth 
})ncf fourl8enf.h alTlondrnont.s 18 ta determine in ench case I\Ihether 
ni rcllmfit.anr.f!f3 vi nd i C1~ te thA cha 11 engF.!Cl regula tian as a 
rF:n!:onnb]r- exert.inn of f.'tovf'rnmenta] authodty or ccmdemn it as 
nrbi trn t'y or ri 1 ;-;nrIminntnry." 41 

1 V FJr:OEHAf, .JREVA1.ENCR: NEW DEVELOPHRNTS OF THE TNTRHSTA'rE CLAUSE 

A J N 1'1' r AI, 'T'E~;TS 

17. 

ln ::nTll(J r'!lHr'f: thn COllrt !'lppliccl t.hp "p)'ot.ect.ive prjnciple" according t.o 

\-lb lrh C(jIl,..~rr·: :r: f~h(JlI1 ri , n tr:rvr.no i n e(~onomy l'lnd hu!"l i n!=.Wifl on J y ta prot8nt 

lJIh·l'~~hd.(' C'nmmp!'C'(' III Houston, E & W. Texas Ry. v. United States. the 

C'tJ11rt. held t Il,d. Cnnf.!rf'f'iG hm: pm.,rAr t.n l'Agulat,e 

"111111 mnll.nr:. hnvinJ't Bllch A l'lose ~mcl Fiubfltant.ifll relation to 
lttl f'rfd :1tc t,rafrin tllat t'hE' control 1.5 essent.hll or 
;-1f'prtJpl'J~t1,P in thn SOC'l1rlty of th~t tr~ffic. [ibil efficlf~ncy. 
III Id Illnrnn 1 ('f:i.F~ l Î't'llldIICf. 1 • . ." -1? 

1('I~i!:I~d iVt' j endnncles, Whi If> hr-fore IB33 Cnnf!r~1!3S hRd rarely Jegi.slated 

... 1 Nebbia v, New York, ?g l lJ. S. !in? (1934). 

4~~ fhili. nt 3!) 1 . 

·l:::1 'rhi'" ffi(1r;t. 'ÎmporUmt. federa] re~ulat:ion of corporation WRR the 
Il1tm·Gtnt.e Cnmmnt'rn Act. (Sfmt.lolls 5 (?,), i~O And 20a). 'rhose required the 
ilPP1'OWll of the l nt.Pl'RtAte Commerce Commission for consolidations and 
nl"t'Ill'i ty ir-;SllPfl of :my rai] rORd or nt.h~r company subject to the 
Pl'(w;siom: of t ho R(!t Rl1rl alRo ~Rve t.he Commission power ta regulate 
:h't'nllnUnl1 (;I1'art. i eeR. (Sep. W. Cary. & E. Risenberg _ Cases aJ'Id Materials 
on Corporations 8th ed. (19R6) At 13). 
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increl'isingly on ~nrporRtinns' b~havinl1" rat.h8r t.han on thf"1t- f'imlllf'fl~ 

Flnd r:t]'lJoture. 44 

R-- NEW DEAL LEm SLA'T'TON 

Communioations Act 45 (1934) ~~V8 A power tW~t· 

int.erlockinp; dlrer:t.ol'a1.ef-' and acr:rmntill~ prfl('tico!"; in Lite r.OIrt1Ul1nlréltionr; 

J ndllnr.ry. 'J'hA Federal Power Act '.Œ (] f13!J) ~HVP. nt.her fOr!OI'A l BJ1e1WY 

t,hrir seî'J1rit;(:,r, tr:msnction;: nI' disposit:1fJlIA of PI'OPAl't:y. 'l'hp CiviJ 

Aeronautics Act 47 (lÇ-t'1R) s;l;nVA annt hr-:r fr'rh~r(ll H~An('y pnwr-:rs nvr·~1' 

nf>r!11 rit: i PS . 'l'ho 

4-1 Some m-:p8et.r: of tho corporatE-: ~Z(JVf!rnallCf! and Rrt.lviLin:.: hlld hf'f:lll 

prrwiolJ:1]Y re~ll~tACl by th ... Rnt.itrt1::1t: ]::lWR. Th~ Sher.mBn Aot 11fJ 11.~;'C. 
R. 1-7.1 prohihlt.8fi nny nnrolé!flonRhln int.~rf'f'!rf"nr:1-1. by r:ont.rl'ir:t., nI' 
('olTJhim~t,j()n or (!nnspÎrr:Jr:y. wHh tt,f" ordinF.Il"Y. 1Jf;IIRl /lnrl free/y 
r.ompF.t.ltivA pnclng or distriblltion sYfitem of thn npr-m mRrk,..!. in 
j nt.ersbü.e t rade. H. WlS ~llPP 1 OlTlfmt.erl hy t.hr~ Clay ton Act. ! 1 fJ " • ~J. C:. s. 
1~·-;~7J thllt prohibit.erl pricp rliRnrimjnnt.ion, t.ying 1'1nrl nxr.lllr:ive df:Blin~ 
r:ont.)'act.:: ... mer~er~1, and int.f;rloGkin~ dir~r:tnr(Jt.r::s. where the efr,.:ct m~y 
be sllhRtant. i al 1 y to l ~Flfl~n r:ompet. H. i on or trmrl t.n cren tA il monnpn 1 yin 
Rny li nE'! of î:(Jmmernf'l (See R l Rn the Robinson-Patman Act 1 15 IJ.;;. C. S. 1 ~) . 

45 '7 U.S.C. 1 . 

46 14 U.S.C 1 • 

47 52 StRt-.. :=17:3 . 
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Securities Act 48 (jg~3) provines for regiRtrar.ion of ~ecurities which 

lirE" Ln bf--1 f;olr:l t.o thf: public and for comp]ete information on the issuer 

rmd t.he Rt:nck nffering. The Securities Exchange Aot 49 (1934) governfl 

I.hH opp.rat. inll nf st00.k exchRngeR and over-the-counter trading ami 

rr.'>(.llIir(~f: plJhli(~At.ion of information Flhnut st.ock~ l1sted on t.hese 

Alr;r, rt,,!pvHn1. ITl enrp(ll-at.e maUf'rs. t.he Public Utility Holding Aot50 

(lH:-ih) :,f'r:ks ln l·f'Rt-rif~t. the operations of Iltility hold:lné! compfln;es 

w!J(J!;f' nf!f-·r:d mm: are in18rtratecl and confined to a singJe state or 

('1 Jill. 1/.4)11 )Il:; nt,H I.Pfl, Thp Trust Jndenture Act 61 (19311) prot.sets J nvast.ors 

111 11I)J\r1:; hy n~ql1il'1tlJ5 t.hRt-, the t. rll st. inrlent.llre inclurle protective 

nx(: ludo 0XCI J 1 pn t.Ol'Y that trURtses bE' 

Il 11 t 1;11 1 y UI(' ~-)llprrmf! COlll'l fOllnd (:ormt,j tut. 10na1 infi rmi ties in this 

11'~l:-llrd l!1!1 Hf; lIl;l1~;t.Ancf· llpon prat,ecting thp. Rtates powers from 

"lIl f'll;jf·hnll-'nt l,y the fpdpral int.erst.ste pn{oler resulted in a tight.ening of 

,Ill 1.'1 lJ :-;. (' f:.:. 'l7n At. S~. 

411 1 !, Il S C ~ 78 P-t RP.q 

l,Il 1 !l Il s.e. R .. 78-7H? . 

1'\ 1 F • 1 1I.~).C. c,; 14 . 

b." ~-;pp n Iso t.hp Investllent Company Act (940) [15 U. S, C. s. 80a-1 
c·t Hrq J a.nd the Investment Advisers Act (1940) [15 U .s.e. s.80b.,. 

.......... 
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t:he r-;tandRrci~ IlS00 ta rleterminp. t:hR permlssibJe ext,enSlon of t.he 

commerce clause, 

For example. jn Schechter POllltry Corp. v. United States O::J the Cnllrl. 

Rtrndi down t.hp. Nat wnô 1 T ndllst r 'iFd Ik00vr'ry Aet of 1 tl;~:i. 1','1 I1n l cl ll1i~ 

w'rcJ ~tlhiûl'l tn fedpral l·f)~llll=lf.I()J1. GC> Tn Carter v. Ca.rter Coal CO.t.R 

l',hp Cnl1rt. vnidrxi Nome prmti:.innA of thp Rlf.l1m;nnI1A (!(m 1 Cnllf1prvnl inll At·1. 

Aftnr l~(i(i thf' Cn111-t ahanrlonf'd itr; rF's1.rict.lvP in1',OJ'pl'P,tALiof) nI' !.lrp 

internb'lt.p. (~(")mmF'rce Î! 1 allSi'. IIpho kHII/!, t.hn Nn1.i onA 1 Labollr RFd AI: lons 1\('f.bH 

ln NLBR v. Jones & Laughlin Steel Corp. ns.:l !.ho CCllll't mh~~t. i Ln LF!() I.h,~ 

"rljred nffer.t" t.P.f;t: for Il Hidf'!r "r:]m::e and r~ubntilld jnJ l"r·laL1(!II" 

reqI11remr.nt. An 

b~"'J ~:.J!) lJ C' 
.":J. 4!~fJ ( 193!i) . 

[,4 Ch 80. 4!i SUd. 1!Jb 

55 supra note .13 at: 5t1G -b50 . 

I)A ;~88 U.S. 238 (1 rJ16) 

5'1 Ch. A':4. 49 St.at D91 

tiB 29 U.S.C. 151-68 ( 19'7{) . 

59 301 U.S. 1 (1937) . 

1 BO Ibid. at. 37. 



• .. A J t.h()IJ~h ACU vi t i es mAy be Într1.lstate in oharacter when 
F:p.paTRt.e 1 y cnnsiderer:l. if t.hAY have sHoh a c lOfie and 
sllbnt.nnt,ü.d relat)on ta interstab7 commerce that their control 
i fl Pf:flPrJ t. j 81 or appropr i a te t.o protect that oommerce from 
hllrrlrm:.:; ~nd obst.rll~'" ions, Congrefls cannat. be denied the power 
t (1 f"!x("~rc:im'> t1mt. ccmt.ro] " 6l 

16 

III Wickuro v. Filburn, 1->2 llpho]ding the Agricultural Adjustment Act of 

Hl'Ifi, fJ:~ LhÎ~ Cnllrt. r-;pnke i.n terms of Congress' power t.o regll] ate 

"FJ('L 1 v j tv UVf!n if rJo1. re.':tRrded aR commerce :if it exerts 

F;llb:;l.nnl.i,lI f'r:onnnl1r. eff8r.t. 011 interst.ate commerce." 64 Thus. thF! 

1Tl1llt ir . .!'· f'ffnet.f! of' rnany f!F)(!mlTl~ly 1rlRi~nifiC!Ant. Ret.s C'oll1ci t.htlR be he]d 

III H(ld IIp 1:11 n :)llh~.l::mt·.iI11 impaer. 65 

lu 1 hi-' l;l~-:t. r!('C'ad('f, t.he COllrt hAS conslstent]y app] ied the same 

dn(!l,'illf1 ln Heart of Atlanta Motel, Inc. v. United States. C:l':l the 

:1lJJl romf"" COlll'1. r::I1Rh1i n ed t.hf~ ho!:p 1 Bc::en1l1morlB t. 1 on prev iRions of the Ci vi 1 

nlnld~: A('1. (If 1nC,)tl H'1 i'l!--: 11 vHlirl RXf-!t'C';r:f"! of fl".!deral commf-!rce power. 

. "1' hr" pt )\,fî' r 
1T If' Illdf'!: r he 
1l1c'llltl i ng t· hl' 

1-> 1 lb 11 1. 

nf' ("!nllP;rAsR to prnmotA ;ntArnt.Rt.e commerce aiso 
pmolpr to rp~lIRtf! the lOCAl incidents thereof. 

J ()f'RI R(::-t.i vi Uer-; in bnth thA StRt.F!S of Odgin 

H~~ 317 U.S. 111 (1942). 

11:~ 7 U.S.C. 608e , 612e, 1281-1407, 1501-1518 (1970) . 

.... ~4 Supra Ilette.;, fi2 at l?b. 

HZ\ ~C'P Maryland v. Wirtz. 392 U.S. 183 (868). 

f{'1 ~R lI.S.C. lt'h17 (1870), 42lJ.S.C. 1871. 1975 (a) - (d), 2000a te 
h-R (IH'ltl). 



nnd rlest.inat.ionR, WhlCh might 
effect Ilpon commerr.e." 139 
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In Perez v. United States, sa t.he Court faced the quef;tinn of whf'ther 

the ConRllmer CredH. Pl·otect.1on Act of 1968 70 I.JAR a val id eX(,>1'(~i8n nf 

Tt conr]uded t.hRt onr:e t.hE" pêlrt.jculRr Iwt.lvity r(-'~I1IFlt€"d nt' prnhiblted 

falh; within t.he RGOpe of the Federnl r.orrltnercp pOHf"r. Lherp. IlAf:I"l not hFJ 

i 11 tprstn t.FJ commfw("!e. 71 

VT - CONCLU ST ON 

ThF' evol11t.ion of t.he> Sllpreme COlJ1't. dod.rines on thp ~,(:OpO fmd efrf~r.h·: of 

rnrporat.ionR doin~ "Înt.er;;tnt.e (::ommerre. Tn t.he mUTle de~n'e t.Imt fedent 1 

leF41S1ation all~lI1el1tHd in nllmher ~md impor1.nrJr'r~. fltRt.e le~if;)at.inn 

RssumB thnt. th!'": 1 r r.h~rterr"Ki r.orpnrnt,lon;; wprn on Iy r':;l1h.lnr:l:nrl t-.n t.hni r 

corp()nJt.e lawR; nn t.he (;ont.r1n·y. r!CJrpnrnt.inm:: lnv()lv~d in JlItnrf:t.R1.P 

6e Supra not.e 6fj (ft ?fJA. 

68 402 IJ. S. J48 0971 ). 

70 18 U.S.C. 881-84. A96 (1870) 

71 Notp., supra note 5 at 15J-155. 



~ ...... )' 

( 

( 

( 

18 

bJ)~dnnr;s wpre nffAct.er! hy t.hA lA~is)Rtion of othe!" !'1tates and by federal 

'l'hr· f11 nI p. IYJ\olp.rf: on cm·porflt. iClns were :invoked ta protect. not only the 

hll t. t.he: themflAlves a.t:gainst federal 

Ï/JLF!T'Vf'ntion Thun, the firth. t.r.nt.h Rnd fourteenth Amendments were 

lIlvn!<pd by thn sllppnrt-.f'r:; of the "la1J:'1sA?: fRire" prinr.;ple in orr.ier te 

('lrnlllTlVpn1 U1P ~rnwing tfmrlAnr-y t.ownrrl!1 fpdf'rnl rAJJ;ulRtlon. A1thotl~h the 

~:fJprpm'" Coti rI rlC(~('JpIAd t.hi!'; conl.ent.1I'ln::: for marp. lhan fifty years, at 

1 hf' t i m.. (.j' t!Je· Nf 'w f)pfll l t. Rrlopt.etl an appr(laoh consisten t. wi th the 

of t.he t.Wfmt.lAt.h l'ent.llry: m~t.ional corporations 

"r l (! rfll JI 11-1 HI (j rm t. lOrlR 1 lTlarlH." t h~ve t.n he T'e~u 1 a t.ed by nR t ional powers. 

I.hl-' C'tmrt.('rinn: sLafAf":, thA f'xt.ermll affairs of the 

l'nrpOl'ntl t ll1l1nvl) h(>flll nllbJf:ctf'Xi t.o t.hA nverridlng l"p,$llatirm of t.he 

l'PI It 'l'rI 1 C, 'lIf' l'(>f~f~ ()r f pom'}-j 1 a~en(,1 er. Stat f> 1 e~ü:; J f3 t.ures and courts have 

t lIt 1l1{f' HlL'l eI1l1~drtr:I~f3f lon the impBct of H.s statllt.es ~md dF!cis;OnR in a 

ll~d.J(l)nl PfIN-;~\tJ(1tiVP. f:1T1C'e t.hf'Y affect Ilot only ~orporations dn:ing 

11I11'H~;tntp bllfnn0f'l!i hllt nlf>o c;nrpot'at.lnnR 1twolvArl in intf?t'state 
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Tl 

CORmRATTONS AND THE f)'I'I\TES 

T - THE SPF.C1AL r:HAH'T'ERING :;YSTEM 

A- :;PHC r Al. r:HAHTER~-) IW SPEer AL S'l'NJ'UTE 

Aft.er t:hA ~d()pt.ilÎn of thF- ('nrJ!";til".l\t.ion thp, idRA of nnrrÎ)rFlt.iOtl~l rt:-1 

frl'lnr.hiRes of t.he Rt.atpfj marin pm:mihlf' a pr(1rf~r-;f> nI' irtr'orpnrHt irm by 

:=;pcr.ia] chnrtArs. 1'hR legislRLnrA of oHr.h slnt.p lf1!,Itr"!rl nll r·nrpnrnf.f' 

chart.ers one hy onp., hy lndivirlllal lp~is]ativp 8C·t.S TlJp SPW:iHI r!tJal'l.ur 

the Uni.t.Ad St.at.es; prohahly no m()rp. thl'lfl 1wo drJzf'n ('ompRflim:; hnrl IJ(11~n 

r.hl'lrt.ered hy :>l:lIt.R lR~iRIAt.llrp.!l dllr1n~ t.hA ConfnrJnrnt.ion pp.rir.d 7~ 

7? Thep,e r.orporFlt,-ions inclllrlP.<i hrlOks, hrjrl~F-' ,lOri m'Jf1Rl (:rllTlpardE!~:, 

t.rAding and n;:)vjgl'ltîf''m fmt.erpr;nAfJ. mnn\Jf1Jr.t.lJrin~ rmrl lm=mranf!f'1 
nompanies. H. Butler. "Nineteenth-Centllry .Jurisrlietinflal Competition in 
the Grant.i.ng of Corporl'ltF.! Privi 1 Ages" (18B!) 1fJ ,1. I.e~. Sbl l?fl At. 138. 
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'l'hn Hirm nt' ;::;I-,nl:n franr:hisp. RUPPOSOO that. cOl'pnrate status was only 

r.; 1 yrJF} for f:olTt(~ l'li ,Rtf! plll-pnRp., Rnd for t.hat reason many public ut i.] i t.y 

rflmpRI110R l'OCR l vr,l('j mnnnpn 1 y pr i vi l ege:; And po) i cp. powers in exchange for 

f hr~ll' fimmr 1rI~ and construction of quasi.-pubhc l'Soods. 73 Sooner than 

Int nr r:ntn:prr.:nP'l1rR rlp.mAndBrl Acnes:=; t.n cnrporl'lt.e statu!'> as an efficient 

rW'lrIflf»" Ir, r:tl'll('t.llr(:, ~mrl finance husinesr: ventures of 811 t.ypes, 'l'he 

prPf-lIflltlro nt Pnl'Iy m;ml1fF)rtllrln~ !;nmp:mles rohArt.Ars jm,t.lfied the acts of 

111('1 J/TJI I)'nl ion LJ(>(:,J1lf;f-' thf! f>nr.prprü:e::: requ;red more capit.al than could 

h,-. I/ht-llÎnnl hv IrnrliL101lAl means. 74 

III!Wf·vr-'r. In 1 Il€> fi rr;t th tlyl nr the ninetefmth cent.ury state governments 

pn">rpy'r'pr! l,l' rf'!;t,I'l('!- t.holr .qrRntin,r{ of chArters t.o indllstrial ::3nd 

( 'lfitmp" i a 1 :lf~r;(l(' i;:lt i ons :_~ev('!rr.ll r!onF:ldcrat lons abouL the jnoonvenience 

1/1' 1I11t'rol.l.f'rrxi ";:I.Atn f,'anchisBs" lerl t:o Fl r.ombinRf:jon of permjssjve 

pr,l j(.y III ~rant.ltt~ :~p('(';111 charters and refltrlCHye policy concern'ing 

th.,,,, 1 pr!lI~L :~nfTlf-'l eorporRLp prlvilf'J.r.gp.B ::3f'l pP, rpet.1l a l succession and 

l'fll1l.f>r! Iliill1lity I-'P'°f> not affirmative1y p;rantcd by these early 

'l'hr· t-hr'ory ItnrlAt'lying !-.Imt-. po) icy W8R l.hAt. jncHvidual 

Il'~;l::lHt JVP HW,'!!111l1 prnvidPf! t.he'! nt-lC'f:f':fl::H'y nont.ro) and regulatlon of a 

IItJ\"'>VP!', limjl~~1 liBhility Hnf: an important. Peature of a corporate 

m';!-1I11'HI! 1"11 fnr Lh ... ltIf"t.hnrl nf finrmejn~ n norporation in the first half 

'1;' 1'\'1" pXRmple, nntinr-mt clnmain, But.ler. supra not.e 72 at 139. 

7·t nllUAf-, supra nnte 7'i~ RI". 139. 

·'tb 1 h id 
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of the n ineteenth centnry. The \JAllal pract iGe waA ta tjbta1n R st',ook 

sl1bsori.ption on which only a small perceJltage was paiel aL the olltseL and 

t.han to asses~ the sub:::;cribers i.n order t.o maei". rllt.ure nAoo~ or the 

oompany. 78 

Common Law reco,!trlized t.he importance of limjt.ed 1 iahi li1.y. R(!>fo)4P 1A~~4 

it WBR not. clf!Rt' whether ~ rorporRt1on nFlcFlsRRri Iy includPrl 1 inli I:ed 

li abi 11 ty Ilnder t.he cammon law when the ohHrt.er was r- i 1 l'mt Rboll t 

shAreholderR' obligF.tt.ions to r:rerlit.ol':1. HowevfH', aft(~r Wocx:i v. Duii'uner7? 

the COllrt.!': m~tt. 1 ed t.hp iARI1P. affi rmal"i VF: 1 y. 

11- SPECll\l, CHARTRRS AND GF.NRRAL ~trA'1'tJ1'R~) 

When thFl nl1lTlbet' of corporat-.inrm inr~rr-mRf1d in t.hF! firRt. I-.hird n1' l',hr~ 

n:ineteenth cAntllry. 

Fm' t.hat rFlr:\son. many le~islalllros pmmr:d ~enm'RI re~lIh'lt.in~ !':Latnl.r!H on 

corporations. 'l'hep,e aet::> did not. providf-1 rI prncenl1rF"! t'or in(!orporrlf ion 

differeni. from t.he i.rf'frlH,;ollrll onB: ;nf-;teFiri Lhpy mel"ply Pf:t.fJbJ ish(~rI t.he 

limitR App]yin~ 

78 Ru t] er, supra flot.P. 7? Hi: 1 ~;:m . 

77 ~~ MRson 80R, ~i lj (C. C. D Me. 1 A?-1 ) . 

78 W. HUl"st, Conditions of Freedom in the Nineteen Century United 
States (1856) at 15. 
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Hy t'efnrrins; t.a I.he [{p.ner8l reglllAtjn~ fitat.utes, the special charters 

ri id rlni, h;we r.o inr1urte flllr.h powers and limH.f'1. In prsc:tice,. the passage 

nI' /J ~3P~('Hll rhRrter fll1h,jer.t 1:0 the ,eteneral statute i.nvo)veO the 

1I",p:Îr:lalnrr· fï 11 in~ nnt a form, addiJJ~ R feH det.ai.JR (the narne of the 

TI't' rf' WI • , .... ' int.?rRtate corporations during this Barly 

dnvplllpllll:.nL of Ihp f.4p.m:JI'Rl !")orporation acr.R combined vdth special 

('(')'l_,nrfd ("' ('hrl1'·t.nl"~'. rn('()1"pî\rRt:ion i.n a At.ate lJsllally impl:ied that the 

l'rwpiJl"Hf:inn wOl1lri lncHb',; rlnd opC'rate in that srnt.e. Furthermore. the 

lill'HfC'lj 1l11t. nnly in th('> rhr1rtpring stnr.p. hllr (1l80 in 8 particular tmm. 

nn 

111l\"ft>vr'l' , 111 t hr- Ill1ddle cd- tlu"! "f'nt.nry it. bec:Bmf-> more evirlf'mt t.hat the 

":11'11:11 l'IilH[-; \o1h.-'r, t-,hp ~;rOnnm1('rll rmd pol1tic!81 expansion of t.he United 

f"'x1:Fmt of 

.', 11-' " 1J':11 1 \ 'II:: de 11Ilf-r JI d,i"J'fd ('-JI f-: r:nunllerce. 

II nlll\!. :;Y:;TEM FOR rNCORPORAï'ION: GENERAL ANn SPF:Cr!\I. CHJ\f<rF.RTNG 

/\4 \<.11 1 1 t'-r, supra nul (~ '/2 at l,H). A, R!C"l' h~ Ft G 
Co rpora ti on and Pr i vate Property. 1 HGA r-ll. 127 - ~8 . 

Means. The Mcrlern 
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A-- PREVAT,ENCF. OF 'rH}: SPECIl\l. CHAH'l'lŒS 

lJnc!C'T' t.hlfi dnnl sYRi"f=:m of În(:orprn·ation, i.t I\lRPr posBib10 tCl illcorpOl'at,B 

î-lit.her by :'l F?;enf"ll'B 1 pro0.P.rtnT'c und(~r a g~nP.rR 1 sLa r.l\r.A or hy spnrüd 

chari-.er. Tt f:eems thé't. the f:i t'st. of snch ~enera] statut e~ t-1I'JS Cllacteo by 

New York in H311 NevertheJesf>, ~'f)neral inC0rpot·RLi.on I1d~H dirl IlClt; br-1~in 

to neaJ' 1850, when sioa teR hO.Q:nn ta pl AeA 

cnnsUt.liti()nal rA!"ît.rictions 0]' prohihit:ionfl t-.n th" lIRe oP ;,peeinl 

chAl,t.ers , 

"'hesp. gemwal aer.s tendr:d i'lt. fi.rs1, t,Cl he ntrlc:t. 1\ nî-!Arly llnivorf:fI1 

feature Wrl:l 3 limH.~tion 11p0n thn maXlmllm f3mtJunr. of Rul·hori?('(J C":Rpil.n! 

MarlY f'lt.at.f!F; SRi. lnw ('(li li.n€ts. fHJd rah;e 1 hpnl one 01' morp t.im8s in Lite 

] Rr;t. qUi"Irr.er of 1:h8 cent'.lIry. Hl 

The ear]y ~enerRl RC!t.S llSIW 1 ly f;nt. n 1 lmi ter] ll11mhFH' nf rJllrpOf;RB l'or 

whir:h corporationr, r.ou/rJ hA forrned. 'rhp- pm/or t:o inr'nrpornr.(~ for ";my 

Inwfu] ptlrpof_:e" war: nct. ('!()fomon Ilnt.i 1 t.he 1 ::t~!t. dr-j(';:'JdF~ (If' t.he ()f'nt,1Jry, 'l'hr~ 

dnration of r:orpnrRtio!lp, WFlS i"Ilp,n l imlt.erl. lmmllly ta tJ pAriori of t.Wf'lfll:y 

or thi. rt.y years. Rc~sides. 1 i mi tr: exj st.eel on the amollnl. (If iTlrlehLedw'm .. 

which cOIlJd he inrllt"red. and t.he powp.r I.e) hn 10 I.hf"! f;t.onk of I1t:hnr 

corporat.ions. 'l'here wa~ CI Hidnspl'eRd provision t1mt lluti) ~)] ('~pJL1d 

81 J,Ü~P.tt., (l3randeü; .. J. rijSf).) supra not.n 39 at.!1SD. 
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W1:;'> pnid in, f;I-.r)(";kholdcrs w~re ]i~ble For t~t;.1ice the par VR]U8 of thejr 

'l'he"'! m:1';Îlr di ffnrf-lnce br~i.ween corporat.ions formed by special charter and 

thnr;n l'nrmp.rl unri8r t.hFl gen81'1'.l] ] aw was thaf. the ] at.ter were smaller on 

FlveraW·, ThR pri vi l r-:fT,(· of innorptmitlon Ilnciel" the geners l acts was 

('irf!I1Rlfir:rihnd with 1imit~1.ion8 and reql.lirements that oou1ci be avoided by 

()bt.ninill~ FI nrtJciHl ((\rporab~ nhart.er. 

1 t ~;n(!rnr; l-.hn1. tl ITlBjnr di fferr:nce betwcen t.he tcrm::; of bat.h nhRl'terfl 

!'(datm! 1.0 t.he· tiller: abont directo!'s' liRbility. Sorne of the general 

inl~()rp()f'nt'ion II1Wf"l "'oll~.l1inF.lrl fltri.-~t rules for rijrf3Ctors' Jiab11ity.83 

/\1 OtCl!:t al1 r;prordnl cnrpnrat.C'J charlors. on I.he other hand. were silent 

aboli t ri j renl'r)r:-:' l /;'111 j J i r.y. nnr! the rmmIDO/1 law cljrj not ho] d • at that 

1. i IIlP. (1 i 1'('( :t.or!i pC': l'r::ona 1 1 Y l J f'lh 1 e i 0 t:r-ed; torr;. 84 

'l'hf' t.lwm:i of :-,PPC' Hl 1 rh:lrt.erfl included sever,il ot.her advantages and 

l')o:t''mpt Inllf:. Marly of t.ho ~()l1onJl law8 alsa rcquired annual reportE: to be 

~illhmif.lC'd /In!. only Lil ::;t:ockholrlAn:; bllt n1:=;0 to a ~ovFlrnment: I1genew; 

tl1(':'un l'PqlJÏrf>mnrtf~, ~()1l1d hr~ nvoirled by Renuring special charlers. 

1-1:r' 1. Fr i f'dltl1'm. A IHstory of American Law (1878) at 453. 

t~~~ 1111 t 1" r, supra not.e 77. a t. 1 tl6. 

1'.\ W Cadman. The Corpora.tion in New Jersey, Business and Politics 
1791 - 1875. 184li ~ü. lBli, 
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cap:ita1i.zRt.ion or the total debt l imHs est'.RhlishP.rl in tho qent'~rfll Im~. 

Finn to obtain pm\fer of mort~agin~ property and lss11i.n~ b(1l1d~, B5 

Special nhRrter:=; even gRVP- an exemption from HtatF! lmd IOC'llJ t.axe:=; I.hRL 

w<"rE" payable by firm::> thl'!t "inC'orporat.nd Ilndel' t.ho ~encl'nl laws rmd 

i.n!'1Il)(h~cl the nn.pFlc:î ty tn i Sfil1f' Rt.ncl~ i n F!xr.hAn~e fat' proper1:y n Lhor I.han 

monf:y. Last.ly the specl l'l] (:hart,f'rs cOllin be modif' i {"'cl l'Illd ampndpr! t (1 

rnf 1 ACt: the new opportl1l1 i t ies in bw:;) Iles:=; rmd fi ml1wc 88 

11 fiE"ems t.h8t two ot.hr~r c:nnditinns prt?di.spo!~p.d inenrporators 111 fi'lvnuJ' 

of specüi 1 ch:1l'tern. oven when they con ta i Ilerl nothi n~ more' thnn I.he ~=mmn 

prlvïlp.~er..; ar; w'neral ;ncorpofHtion C'rmrtf"ll'S Fi}'s!.. fllbll'r~ IH~ir{l~l.ll1·pr: 

rould Fllt.er the .trrmnl'RI 

nf ::JIl \!orpm'<Jtion!:: former! 11l1dfil' i.1.. whilf-> il. ap}:lf'HJ'(·r1 l NU,,: li1{( .. ·ly I./trll. 

t:hn 1 f')~1 ~j la t.llN!!i wnrlld pn!iR ID,my; nel i v idmll pi l'cm;; oF 1 ()~ i F; 1 nI ion f-n 

r'ef;trid t.h(· l'I~ht.r; oj' spf~r:1ally (~hFlrt.E'm:~d (;nrrOrrltinn:l. wiLh t.h~! 

cons L , t.llt i ()J1F!} i Il fi rIO; t 1 p.::; ::lnR 1 y7.fXJ in Darmouth Co 11e~e. ~-~r!r,nt /rI. FI 

Rpr-::cül! 1Jct: nf t.h(~ lf!~islat;flrl'! WFm ImporUmt-. Ln bllfllnr-:np, prnmnl.rlrn 

hli(!rm~-;e it Flrldf>r! prof;t i~E' ln thp. Ï'nmpany mld airlf'd Hl m(1rI1f't.1IIJ1: t.hc· 

Ho. DECADENCE OF '['HF. ~~PECl AL CII/\HTER:, 

85 Cadm,m, supra not.e tJ4 ai 1 G8 

8E': Butler, supra not.e 'l? Ht l If '1. 

B7 Cadman, supra r )nt.f~ &t,Jt 1 Fi9-7fJ 
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BI-;~:Vlr-:nn l:hp. llJb~ 1840p, 1lnd t:he 18708 therp. was a grow:ing concern for the 

tllH'don t.hr:lf :>P(:r:1ifJ charters placed on the legislators' Ume and on the 

:-;j-.8L0·~: hllrl~P.t-. hy pl'nlon~in~ ]egislative p,e!'lRions. Tt Appears that the 

(lfJf'(wf.l1rr1 U Pf! l'm' 

chnrtorr:; 111(~rr-msp.(l. 

1 nhby i np, hRrl 

Ohjr:r:t.l (ms 

;:;pen i nlly 

muHipl i8(J 

flrnse to thr-: 

in rFmper!t. 

aB 1".he volume of special 

Rbllses of the special 

with the inequality of 

( ), If' (JI' thp t.ypi ('a) r(-'SpOnm'lf; 1.0 thi s po 11 t.1c:;.[1 preSSl1re and general 

r,riI.Îrl:-;m Wlfi 1-.0 paS:l Fln f3r:t airnecl nf pllrifyjn~ thF: prnceOurf'J of spedal 

1 • hm' t.f'1' Hlf! Fm' i Il~t.ar Il'''13. sorne sÜd.es l"eql1 i.red a two- U Ji rds vote of the 

Ip~l:ilattll'l: fnr grflnbng spAr:irll r'hRrt.erfi. 

1\1 I.hf' ::~,"IP lhf' qIlP~;t;lJn rRispc! of whether a cOl·pOr8.tion under special 

dlHI't.f't' l'cJllld dn IJl1fllllh:-;;'; ol1t!'ddp the p,t-.nte of jncorporation. Befr:rr8 the 

Il '.;lm: t"ilh(~l' m,flllmed 01" l·Pquü·ed t.hat the operations of 

l'IH'll\ll'af Ïlm:: Ilndr)r hoUI fipf'ci:1J Rnd ~enerl1] laws- would be confined 1:0 

ke~irll1j!l~ in the nüd-18S0R, the art.ir'Je~ of 

: ;prl' HII l~hnrh")l's i 11r.lndf'Jd fi prnvis; on RIl1:hnri~ing Um corpor~t:i on to 

ealTy ~m prlrt. of Il,s hllsÎm:o:,s ollt.sidr-' l.hf' sUIt.e , alLhou~h the intenUon 

~Jn!; 1.11:11- tltp \'nrpm':ql ion'n pdm1lry pll'1ce of bm;ines~ wOl1lrl rerna;n Jn the 

l'!lm'I,f 'l' Il tg f;f rl te. 1;18 

'T'ht":f' Pl'llVÏF:; Dm:, c'Ol1p 1 p.d wi t.h thE' l'll] es of comi t'Y announced by the 

:;llP"Î'Ilnf! C01l l' 1 in Rank of Au~sta. FlJ loworl C'orpot'8tions chart.ered in t.he 

m~ Rut 1 fT. supra note 72 at 151, 
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state of their primary plRce of bu~iness to exel'ciRP thpÏt' privi le~t"!R ln 

other places, sub,iect. to the re~lllRt.ionR of the fm'(,)lM 8btt.e. 'l'he 

Rtat.U8 of "forei,$1 corporotions" (oorporRf,iol1R operA1.in~ ottt:Rirlt~ th~ir 

st.ate of origin) WAS llnrert::dn RllrJ sorne r:orpOl·('lt.jonR HP-re hf'RiI~Rnt Ln 

start. t.he; r oper1'lt.ionfi ()l.ltRide thei r stA.t.A of Inoorpot'Rtiol1. se 

The prar.t.ice of lncorpon'ltin/it in El st.ate other t.han t.hr. st.f1tn nI' I.he 

primary plane of businRs:J hru:t its oris:tinR in t.hi::; 8pooh 1'h8 RH.tIRtinll!"-l 

vari rJCI. Tn !Dost-. insbmnPf~ t t.he shareholders behind I.he ln('orpnral ion 

werr. rp.sirlAnt.s of the innorpnrat.inp; stnl-.e; in SOltlA, hnwover. the 

shRI'flholderp. Rou~ht. t.he Rpecia) chRrter!'; wit.hollt. l·r~r.tRrd 1.0 the il' 

::-~omc restrictions prcvailed in the corporat.e lawof t.his pBrlud. ,flldges, 

for innt.anc8, h~ld l:hat. l'Ill (,Ol~pf)rat.f~ nnt,p, whir~h t.he le~ifllnt-.l1rr: hnrl nol. 

Rut.hnJ'Î.7.p.d wOlllrl he prohihit.po. ~tlCh Hcts werC-l IIf.:dd lo he "\llI.nJ vire!-~" 

or "heyond the powern." ami the COI.1l~t.s wnrf": l'P.lllet.llot. t,n nx1p.J1d pnW"rfl 

hy i mp 1 i r.f1 i i on. 131 

Othür l~tlIP.r; prot.m!t.ed crf-lCILtnrr;. Undrlr 1.he "l.r1Jst. fune! dnr.1rin~" I.hf: 

cnpltnl nt.nr!k of ~ nnrporAt.lon Wfl? dü81f1f"!rl 1.0 hf: Fi l.rm:L fllnd for t.he 

89 Tbid 

131 Thid. ~t-. 153. 
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"I~rlJP' vHllle rlnol.rine" t.he prnpC'!rt:.y f':!xch;m~FJd for shares must he meRsurecl 

~Jt, i t,r: trllp. vFllll0, and t,hRt. Lhif> ITIlmt equa] , at least.. the par value of 

j ho nhFlrm:; 1 RRllP.rl, 9? 

J Il 'J'lm rlEN1mAJ. CHAH'J'RRTNG ~YS'I'RH 

n()~inninf1. in H14!1, hnwûver. t.hn r:!onst.itlltinnRl eonventlol1s of most 

r;IFlt.C'!fl wprn ('(lnr'nrnE'rI \-1it.h ejjminatil1!4 the special charters. The affect. 

or t.hr> rnnt:riet:jr)T1 ;md prohihiUnl1 of p,peci A] aots W8S that. 

J (-)/1. if. 1 Il tIH'c">r: hnd t li p;mf: ftr-mm'n 1 j nC'nrporation 1 m"s or t.o revj se the 

(·xi~.,1.(>rd. nn!':!!) , ln CI rrl m' t-n reF!lJ1B!.P, djffcrent. aspects nf nnrporab'" 

(]evc J dpmr.mLs varied . Tn NeH 'Engl Rnd. where genera] 

1II'('lÎtll!lpr! ff'r apprnxim;-tt.nly onp.-third (lf the busineEs incorpcratjons in 

Lhl' dt'l:ndn hr·fore 1 Wlh 0~~ 'J'hr: riemi fiC' of t.he speclR 1 chartF.!r ocr.nrred in 

I.flP dl'r'nift' hf"gilmim! Hil.h 1B7.':l, aJtholls.!h muny l'lAW EmHand stat.es !lad not: 

nd\)pt(~i (1 f'(lnr;!.itllt.;onnl p1'nhihit.inn of p,por.iRl r.harters. 85 

li·' 1. I.1'lrc'om. The De laware Corporation (1973) a t 78. 

\1~1 HIIUf'l' , supra nnt.f> n at 1!1:1. The Rhfinll1t.fl prnhibit.ion of 
!-:Pl'l ild ,·hilrr('rr: wm; minptpd in ';Clw·-;t.i111I.irlTlRl ('nnv~nt.ions i-hi'lt Wf->re 

,"\1 I.·ti 1" rt'v;:il' I.hr' ~-;j;lh, ;;; rI1l"1rl" ('r'lll"rltllt.i'm: hovmver, neven of t.he 
")I,,:titlll""I1:: ,!c'ldaintrl/1, ah~:(,lllt(> prohihittOfiR ~~prt! the (lt'i/1,inal 
, \ .11:~1 Il III 11 ""; Ill' f tlf-' Hf HI f'!S 

Il!, fil t hl' Il trlC'tE'l>ltt Il CE'lltlll'Y ~f:lJlle \-1Rfl 1hp nnly st.Flb=.! t.n a.dopt the 
~\1'\11t1l)1! 11.Tl ["l'wdm;lII, supra nntp H?' fit 4!)R 
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ln ot,her ::::tatef!, in spite of t.he constit:l1t-iom~l re::::trintion~ Rnct t.hn 

gonera] lm'ls. le~i.slat.ors cont.mued grantin~ sper:ial chF.lrt.erR invokil1g 

stat.er; nhandoneci t.heir dunl inc.:orporation sysLoms Hl favo\ll" of an 

Rb:=;o]l1t.e nonntit.utional prohibit.ioll of spe(';Rl ohflrt.el'f-L f,'inally mm;-;t: of 

t.he ](>f'tir:lat.m'f"p, St.OPPff) ~rrlTlt.in~ spf'loial nhnrt:ers ~Il"o\lnd tA,?!). 1'36 

'l'hi ~--:; 1 n.~i'l 1 rlnvr; 1 opmt"')!1 t. wore pH t'a] 1 nI t.O f~(~OnOm i cn 1 dfwn 1 opmpnl,. 'rhR t. 

pl'ones;, fost.ernci t.he mn:rl{er. int,op:rnUon and thp creation of' corporatiom: 

rloin,q lnr.er:=;t.lltn blls;nesp, for whir.h t.he"! pince or form nI' inrnrpm'Rf,inll 

hy geof~r8ph 1 ci:=;o ln r. i on rosI Il t,pd in npnt. lB 1 mnnnpn 1 y fot' 10('i11 

t. rFlnnpnrtn t,Ion nnd commlln i cnt i on lod t.o t,hl" c1r]w) 1 opmr-m t. nI' a ml! î Imn 1 

cC'onnmy ()f 

,"!ommfmtF!(j ; n fine!: i on 1 of t,his pFlppr r~f"!()s:{n l/:r:-·d I.hn prnr:nSl-l. fil 1 nw; n~ 

r:orpoJ'F1tionf': a hroarlf'r :-:C'opn for lnt,pr:-:t.nt.ro 8C'Llvitien ~Hld Pt()t.(>nt.in~ 

1 V TlIE Cl\f~F. OF NEW . IEkSEY 

S::JB RI1t.l P-l'. supra not.e n rlt, HiO. 

97 '''l'he i.ncrF:!8sed :--;pE"!ed ~nd end,a i nt..y of' ri 1 sl.unt, Lrammct. j Ims lT171df1 

possible by thF.! tF)le~raph nE:twork imprtjvrYl th(~ fflnr:t.lnnin~ (JI' ex!.rR
lot:rd markets Bnr! ;nJ"m-msF:d th!" fem~ibll it.y nf nn inte~r!lt.(..-rl mJl.lnnaJ 
eCQnomy." (BIl r.l e r, supra note 72 a t. 1;:'4), 
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In I.hn r.mrly pRrt. f)f t.ho ninel:eenth century, the Atat:e of New Jersey 

fol1owerl t.h(: pr~ctlCp. of ohart.ering corporations only by special act. It 

pm'iSnc! it.f1 fir:=;t, 15ener1'll Rct in 1846. sa From this year untn 1875 it 

h~ld t lit> dmll r.yF:t.nrn of r:hflrtf'ri n~, sineE'! t:h!"! aenera 1 act had not: 

l':n t l'f 1prc-onpllrs f:nnuh1. lncnrporat.i on under f:peci.al 8ctS jn arder ta 

nVlllTl11n pl'nhibil::ion:=; nI" 1'f)f1trict.inn:=; of t.he genern,l flet such as non-

l'(-l~:,, PFlY/TlPIII. for [-.;tnr-'){, dnllbJf' li 8hn it.y on shareholders until aJl 

\~np"nl wmi pnid 111. isr:llAnCp. of hnnrlfl rmrl mortg1'lging of corporat.e 

Pl")~ '('d :v . ('Ilffill hd i W~ vot. mit. mAJor i ty of corporat.ion d irect.ors hejn~ 

OJ->flll);it ion LCI f;pp(!iill nnis ll1c:rflflR8rl throl1~h the 18608 Fllon~ Hith thp 

~lIId lmH'lItl('d Ilf~ ('(ltlditlltir)11 tnprohibit ('hl'lrtrn·jn~by special act.,lOO 

f'lxperi enced :in(!reasin~ fjnanC'!ÎnJ 

dllïi'·1l1t.lr'r: thf! I.f"ctlr::)f1blrp. lmpnr.Rrl Rdrlit.ionlll filin,:;; fees and annllal 

~Hl \ 'Fldm:lI1. supra not p A4 et. 11:J. 

\1\1 Ki l'le supra rlnl f' ?1 at ~~4l). 

IUD JI WHf' thp lïrst st,ate in whj('h thü, (10nst.it.llt'Îona] prOVUHon 
\';:n; I1d\1pt.ni n~ an amenrlm81lt t(î Rn f'!x1f,t.in,r:; const.itut.ion. CFidman. supra 
Il! ) h' B"I a t ! til3 

lm Kirl, , supra fwt p ?l Fit, 247 
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ThR New .Jersey j4enRrRl incorpornt,;on lFl.w of 187f) , iFt the anceRtor of 

modern Ï-ncorporati on lawFt. Thp. prncedLlre for ineorporat i.n~ t-lBS VElry 

simp1e; r.orporation:=; conld hp. formerl withol1t. ro~ard ta I:he rf"fddenr.fl of 

t,he ; ncorporat.orR or the corpora t ion' s pri.mary place of hl1!'d n<-JFtfL 

Di rF.!ctor's miftht hold thei r mAet ing't:;. have an oftlce and Im8p t.l1A hnnlu'1 

out.f1idA the state. 102 

Tn lA87 .Tames Di]1 (8 New York î!orporat.inn lawyer) Rnd !'non Abnt-.t. 

(former' Govf"!!'nor of NAW .Jer"ey) Rl1bm i t, tFlfl t.n thR New .hwsey f~OVf"!l'nmAnt a 

p 1 ~m wh; r.h N€"w York had re:ier.t.ed. 'l'hey pr'opnRf>d UlAt. , hr- Rt ~"d'.(' 

; nr.orpnrat.or:,,) : llnrlrn- thp plan Nf'w .h'rnry wnllid hr-nnf'îl. Frolll R 

wflllid hF.' orr.;an izorJ t (J 

Thnt. plan recelvffi thp. hnddn~ of t.h,~ I.invernnr Bncl Ini-ri:-;]nl.llrn pfJ!lnl~1 

:-my 0l-.h8r corpnrrlt.inn (IAHfi): If)'l Ln do fi 1 1 f.hl~ bm~HIP~:!~ olll.::irlo nf I.br: 

f;tnte (1887.); lOE. to bl' forrrtf~r1 l'or nny laHflll purpfln(' (lnf-Ji~). IflH trI 

lO? Rut. 1er , supra nnt.H 'l~~ nt. Ih8 

103 Larcom. supra note B7. al fjl. 

HM See e ne l. c. 131. 

1 105 Ibid. 

106 See ft Del C. 10? ral. 
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- , l ",, r ( '1'1-: ?r") t ,-,,.,. t' ;T!t-="~(i:"U r'..a , If Hew 

'l' ,e 1 1'1 ' ,,-.ptltl.'llf ln <.,t il",!' ~;" ?ft f-Of: .. ~:r)rrl~ 

1:' • ,.JT l'li' PI,l,'h H~'" 1-" l':t il A 1" f0t'{=! ign 

<-IH!~'1I,jl1lf::"lj -' wprp tllp l''} imlflst jon Iif 



aboI ition of the l imi t qf rWf1nty yonr;{ for DOrpOrJlt.A dnrllLion FInn of l:hfl 

limit.F!rl list. of permümihle rOl'pnrat.e hlminARs 1111 

Ta nnrry Otlt 1) P lnn mmi IRr 1 () thnt: of Nm." .JnrRey. IInoer \.,hinh R 

"liheral" inrorpnn'ltion bH.:] wnlllrJ hE"> Rdnpt.p.d. thf> If-'S1,iRhlt.llrA hold fi 

l'md P~;{Rerl in t.he 18~18 r:er;~i on of the Gen€'l'A J Am~e1l1b) y. 111 

::;omc lllllovar.lvA fn,ü.llrr"s nf t'hi;; 1'lrl.. t· hll 1 f'enmin ln mndprn ne-I.::::. wpro 

110r i'l11 11PPf'!1' limif. on rFlplbl i:;:al \(m; 1 1:"'1 DA 1 m.U! )'P .;nlnpnll i '!!"1 IYJll1 cl on 

;:Jllthori 7.1"')11 t.a rin sn tw thel r ChR rtr·r-::. 1 1-1 shllr!~hn 1 ri ... r rnR!"'! Înv::, r'nl) lrl hn 

held ont. of r:;t.nt.r~ if the c-orpurntion'f: by--lmlf; allfJ\o/f~d; jlij Flny Dp.lawRrr-: 

r,orpnrF.ltion nOlllrl bny. sp)1. hold. trnn;;fpr. mr)r1.~n~n nr nl.hr-·rwl!-m 

llFlt i nn ; j llrl~'lt1PI1 t·, 

110 Un 1 Cons. /\r'L Xl ~,pr. :-3 .. 1. F:Pq 

DA) AÇ.·mrr-) r;nrprJt'R ti nn Lm"" (1 R7G) 1 1)(-1. • J 

(' ., 
r;nrp 

I\r<-;h t.. .. /\ 
l. ) nt tl 

111 E. Fo 1 k. The Delaware General Corporation Law (Hf//.) af. .'.,./1 

1 J:':: R I)p 1 C 1 n~i [r J [.'il. 

11:3 R De 1 

115 R De le. 14 1 r ~ 1 . 
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r.nn~Jllsive ln th~ir valuat.ion of property exchange for stock 1 1.1/11sss 

t.he-rA WHf; fnmd in t.he tr1'lnGôction. 1.1.6 

Nf)vr=:rt,h0 f(1fi;; fmme rA!1trir.l.ionr. subsü;f;ed: each corporation was requjred 

tn ma llit.a in Fl r(-!sirlent. fl~ent. in the stat.R t.n make service of p~lpel"s:117 

l'nI' pllrpîl!lF!f; of /nwsllitn f thf'l :=;t~ock of DelF.lwRre corporations wonld he 

dr-roJnt·r! t.n PX ht i li Do 1 aWH rc rp.1'1)n-d Ip.s~! of i ts antua 1 ] Deat i.on: t.he Court. 

of (:lmnr:n,"y nO!l lri sn i ~n th("'1 stock t;n campel the RppeRrance of i ts owner 

11r,r!(ll' pr'wdly oi forf.-=dtl1rA: Url r-rmitors nould compe) sh;.JrehoJders t.o 

plly I1P 111 1 h.. pnr vn 1111'> (if :=:h8ro:=; fll1hscrihed by thAm; 138 dissenting 

Lhr-Ir inlr'I'!·:il.n in Ihe nvrml. of mp.r~fH· m- nonRolidBt.1on 120 

1 1 1 ; , . 
Il I)f'( ( , 1.:1l r C' l ' 

1 1'/ rî Dt' l , e, 1 :i? r~t. srq , 

llH rî [)\' 1 c: ll")~i (~t. nt"q 

1 1 \1 t1 1 If' l , C lB;:! ('a 1. 

1 ,,~(l ~l Ilel. C. :,~l-)~~ 

t ~> 1 I,i-ll'rnm. Sllpra nnt.f~ ~I:? at 19. 
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The judici 8ry constrlloo th/"! st.~tute in hflrmony wi th j tR prt"!C!P.demt.s. Til 

Wilmington City Ry. Co. v. People's Ry. Co., 122 t.he COl1rt of ChHncery 

reHsoned t.hat. t.he DAlaware ]e~is]Rt.llrp, in i'ldopf.in!'t t.he lrmrolR~f' or I:h(" 

New .Jersey Stat.nt8, had intF!nrlP.rl ~.haL DFd awm'p nOl1rh=; Rnopr thr> N(1w 

com:;t.l·l1et.l0n of thE" (",1 at.nt.e 'rhA eFfc-!e1 ('If ~.hin 

"in!;erpretrtt"ion WI1!l 1-0 cnnfAr A levAI of n~rt.i'l..int.y 011 H new r;I,AI.1\r.f"l I.hnl-, 

nOl"mFlJ1y wcmlrJ havp tal:en yeûJ"s nf 10('1'1] lit "i.r::!fd,Înn t.n dnvelnp. 

well-dcwelnperl hody oF jmiic;irll dec:;s;nnf: on ~h('> lnPHnin,lt, of' vil·t.ual1y 

Rny provip,;on t.hR.L mi~ht. be the ~~lJbjent. of 1 it.igntion t2:=J Ol.her rml'/. of 

t.he explrml'lt.ion for I"Jelm\larp.·s f~t1r!C't:.r;!,; lies in t.llp YJtl1itll1.nr~nf; or iL~l 

dA.t.ed statllt.e ar:r:ordîn,..! t,o Ülf' nemw:r:i t. i pn 

i nenrporrl torr: . 1 ?-J i fl :'1 nhnrt. pf1r 1 od n f 1. 1I0P . 

'l'hen in 

1 . ...,.-. 
L" ..... ". .. 4'7 A :;)1} fl ( f)f'·1 CI,. 1 SjfH) > 

.1 ?::l Dllt 1 er. supra nrJ!:e 7? ~t 1f>/. 

124 l,1'!rcom. supra !lob':! H? nI. 1WI 

• 125 fi Del C, 141 r!')·J· 
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f lill Id j<:C-;I1f> F:l.nd; viJtll nu pFlr vfl1130. and boards of dirpctors C'o1l1rl 

,l, '1"r IIf 1 rJi' 111(: nrlllql!fw'y • ,1' pAynlf:nt. for i 1-, Cl Oj '7): 127 dividenrls could bl"'! 

nf An t. i trust 1 ~Hf: , mald ng 

"Jill. lU' 'f l '-II l '!IIJf" 1: 1.(1 (>1 t"H 1 (" mîJfjnpo 1 y or SllppreSF; COlTJPP.t. i t.i (1/"1. and 

! 1>,llll" ~q·ll'l·f; Ill' 1'1'!;Ll'ld.inn, t"'nmppt.it.ion eOlllrl hr-> fjnP.îl $lOnO r:lollars or 

1 .... / fj 1)1' 1 ('. l'-{l [h l . 

t:"'H '\'t,mpani('~~) \·wre e:-il-ly formpr! t.Cl prov:ide r.hm .. t,f'!rB for 
\'\11l'11 1'HI-iI111r; HI ni ab:;, wherp t.he cost WFlf'l 1 ClWP:=;t and thA lAWS 1c-mfit 

,I,!:Ll'iptiw' Th0 R1.81.C;' ,iolnF.d in advertisin~ their wares. The race {\las 

Il''! Ill' dlll~encf" hllr \)f laxi ty". T.iFtett-.• supra note 52. 

1_~1I K 1 rI~. sl1pra IWU- ~~1 :;r. :;~h? 
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Dnspite t,hn Redous r.onr.m't1fl exprenflAli by tho bns;nmïfi nonuoullity Ahout. 

t.he effer.i.s of thn memmres. Nnw ,Jerfisy lC-:!'t;:'::;lat.m'p, pflssed t.he hi l h. in 

1913. 'T'hA reant.inn of incorporar.orfl 8.E!Rimit". the RI.Rb~ W8S inllnFJrliRLe fUld 

drafit.i c. New Jersey 1 ost. j tfi pos i tion as ;nC('l]'POl'Bt1n~ ;,tfltn. When 111 

com,n l i datee! i 1:8 pos; t. ion. 130 

H·· OTHRR f,TATES nfTTATF. DELAWARE 

usai 8GS. other. :l1.;:.Ü.P'!'1 i 1/11 tfl b::rl Dr, 1 OW1'1 rf'. By t.hr-: 1 ;):1fl' f; mon 1. nl.R t.nn had 

1 liaI fifr.81" thr:! Wurld Wnr 11 Lhirt.y sbl!.":=; did :,n I:JI 

{'omp;m ifm j',r) rfilmd n j Il t-J !F:m ",h i l P r) t JJ(-~ ni vil nhf"(i Ln :-J 1. t. rl'lr: t: If r 0 rr-: i gn 

... ms to r.m1JIFJt.("~ Dp.lmmrp by rf"Vl~;1nf! thr:Îl" n(':·.~; HluIIP; "imi IFlr J Înp.s. Only 

1 ::ifJ 1\. Li nk. Wilson: The New Freedom (1 ~J'JF;) ;.j t :-\11. 

1 ~;;1 H NFldf;r, Constit.utionalizi~ the Corporation: The Case for the 
Federal Chartering of Giant Corporations ()fl'IG) at fill. 

J 3? G. SnwnrrJ. Basic Corporate Practice (1 m:ifJ 1 ~lt 1) 
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np i b: of illlr:h 8ffnrt.f; De 113w~re ha:,; preflerved j ts character as the 

ImJ(1 in~ inr:nrporntjn~ sLôte. 

t\ll.Il()I1F~h 81. if:-; l"nrth in 184:-i the Modnl Bm~inerm Corporations Act 

l'l'pr(l!jf:nLf~,j ml FI 1 LnrnatlvR cnrpor;.Jt:ion law varyin,et mRjor respects front 

!)('!;IWHr0 ,; r:!ntl1tr:, nv,:r Ille! yp.Rrr: t.he Act. has heen modHied ta compete 

WJth fk·laHRJ'0 (ln 11-.;; own I.m'm:=;. NOWRdAYR itr-; llnder]y:ing irisA. is s:imj]at 

I() th~11. (If l)r·lm-ul1,(·. C":nrpOl'Flt.r-! li'lwS are a colJection of sj]nple rules on 

ml ('J'fId 1 m~JlI.(,J·;; J'or 11l1;;illn;;s assneiat.lonR. StlsCf~ptible of contractuaJ 

134 Delat.;rare 

l'olllt'll"l11f'd 11-; tl'iidlt.1011 11.S::l11 lnnnvai ivp. ntab=~ 111 norpnt'Al:e matters. 'T'he 

I:I,~ Il 

l 'r' HIl;; 1.:1W 
l;, hsc)n. 

"1711 



clarify the language of the exist.il1~ corporat.inn lRw. to simpliFy tllI-' 

meChFJD1CS for (!orporate Het.1on and t-.n CldjllSI 11. t.o th(-I r("Rli1,ie!~ (,r 

moop.rn corpornt.p. lifp; ;'lnd t.n mnkA dlAn~n;, in the !'mbsl',Rnl iVI? prnvif'dnlJ!'1 

of the st.at.ute whf'l'p r-n·:per ience harl Rhmm Hml impl'(1Vpmenh~ rOll ld hfl 

hy rlll'f!rtnr,; r, ''-:01 III 1 nr J • .. n'r:l8 !,P,( J r:F> l" i l' 1 ( 'H' f' n f 

l :·11-. f~ 1\ r;;ht (/{ IN ;-:1 FlJJ 1 Ut.Ofl. 'llr- hlwarr' . :; Nf M Of !Ilf: nI! CC) n Ir Ir; JI. 1 f)/J 

!;l1h~;bmhv(~ ChAn~P!1" (l~lR7) ?,:1 Hlm. LAW '/!-) 

l:"'/ 8 !)rd. C. ;~~(J 

l:·JR ft J)r-l C. ??'t} 

t,i8 R OP 1 . C. /.1 fR) & (h) . 

140 fi r JE" l C ?-45 & ~!j6. 
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wi LI 1 if H r~nrmp.n t: 1 S m$1fYi hy the numbp.r of vot:es np.cessRry to take the 

--& 

l·11 1)(' 1 (~ ~i ?;~R F\îr lIln..i, n' C'hl'lnp:f'f: mnr.f' 1987 Rer: sllhRPquent. 
dl::\'IIf1!~ll)tl ln ~P('t 1l1n~, IV :md V 
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I·I:? ~~ (:~JtV. "F(:{]f'rn11::m "flrl (:qrr'r'r:ltr' J.:n.J I~('~f Ir·( t.I"/I:. !JI,nn 
!lr·j,n,frj,rr;" (I~j'I'l) i-l.i Y7"lln l. J f)f~'I. t'nnmlr:flf, "l.m·1 tilt' ::;dr' A :;I!ldy (d 
t llf' 1 :m'purrd 10n Lm·, rJ f 1 ~ Ill',''' (1: Jf-;;') 11? JJ )';., L l<r· ') ~$r j 1; W r:fJmll'r! . 
"An (Jvrrvlr>w nf t.hn f.FIH.: nt' thr; Cnr'f)nt'id.lfJIl':· (J!l';:i) '/1 Hirh 1.. Ilf·V 

['1'1; M Ei:~t'nhf>nT, "Tllr: I1(Jf-lrlfll:.~:lt lufl ()f f:(lI'l-'(lndr·l.;m /',11 Jt:!:'.ny j't)l~ 

RI 1 l '-:;:o'y" (H)LI:~) :~'I lJ of Hl n 1. l<r.'I, Hf,'; E Fr J II:, ':';1 a I,r. : ;trJf,1 ,1 r·;:; 
Tlte·il' Hrde- HI h'('!'~(!l';I)ing r!fJl'lTlf: (If' l/j'::rJ(,rl::lrdr: H1Jml~r!IW'ltI (:IJrlrlIH·t" 

(l:nF)) :'$/ 81lf; L:m Jf;:n;!" .JrmTliru:r:, "F.:rl,·rrJllx;d,j'Jll Iif r;,)q.rlf'nllljll 

1.~l\1· J'nd IH~IY (Ir 1\11 lbr· W~l:;" (1!l'/f), ~n l~w: kM r1~1l; 1) ~:(ht-I~JI't.::, "/\ 
(,l'l:'f' for Fr-<jf';rrJ! Chari r:r1l1.r.: nI' Cnrpnt·73r.l'JP~;" (J~flF-) J II f~IJ:-; l.flyt 11~~!J 
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pOWî:r 1 1 Or-; 11/ 1.he hrmrit-; of 

'1111 " ,:, f ,lit 

l':v\ Il 1 f 

,Il. ;/' l 'v.' l" 1 l" 

rI",' ' H'\' : ri l'. Il'11,, j t ]. '11 l' r' ri Il 1.111 MI {'dp, , l', 'ql/ 1 l'pd Il' Il/lrlt 'r(~hmd i t 

: l, ' : ,t\Jd ,'" , r' 1 t J. 

Il II 11 1 liB' 

f l,il j 1 0' .. 

l\l'! il,/' j l,.> dlV.ol .'f' rd' 11\·mpl-!:iJl~' ;'/11\1 \'lIntl'pl Rrp thr> 1 nf;1.it Il 1.; CJnFi l 

(1 H[:,,IR r tmAIl t :" , 

l, ·.111 :1""", J:d l' 'II. 



• 

l 

mFlllnF!r:mrm tin i n::l1l 1 nt lll.q t'rom rOll t. rn l , 

nnrl t'r'l!t-:rnl 1111 !'l'V'rJld Inn 1.: 

j-lh 1I1IIv tll(' f'·IIt·,:,1 J..1I,VI'l'llIfI,-·rd Il'''tJlIs.~I, 

HI;; . :;n r,hrnll~h vnJ'Hll]": st r l1lllrJr':l ('kmf.~Î'~: tl,r. r:tnd:lllddr.·rr:' 
pn:-;itlnn, nnr.u ;\ control J l!W rnr'f(JJ' jlJ thn l'llllnlllv.- ,,1' t.hr· r:nUH1 ,rl:.n Il;1:; 
rlf-:r·l1nf'r! frnm "':xt rf~lTIf~ r;t l'Pll~1tJl t (j "l'rH 1. 1 ('H l 'nllJ' Il r~rj('f' TtJ(' 1 r:f.~l' 1 dlHW!.'·}; 

proh:1h1y hnVf~ nlnrr:ly rr;r;ngill:-:r:ti t.hr' IlTIdc'rJy,n~ OC:rj(frllfll(: 1';11'1 .. A Ikn'Jn 
~ (-; Hmmf:, supra flnt f' 7~J ,Il 111 
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J47 Cr~rb3in )llrliC::lfJ] rl8rd::dnm, wnulr.l il1nst.rate 

''';11 Hw· f)f·lmmrr· rOllrt,H h~v ... lmdp.rt.rüa:m in r:arry out thp. "public 

~rfm t, i n~ frp.P.dom t,CI 

1-1'1 IIlttT tIJ(' }'llhl;eFlt Ifln of th,,,, CFll'Y l'Il,t,îel f"':, most. cOmltl€'nt.flt.ors 
hifVi" ,1p,rr'l:d j'hnt ()f'lmmrn provir.lf!Ci innrleqt1I'1Le protflct.ion for 
dl;Ir('!Jnlrlr'r~~ TI If' AIIlf'rlf'rlIl L:-1W 1lls1 it,utt"l pl'opor:ed Principles of 
r.orporate GovernRnce and Structure: Restatement and Recommendations 
('l'Pli! IlrnrL N,: l, l!j~l~~; Ten!. Drnfï, No, ;~, H)84; Tent, Draft-. No. 4. 
1:lhl" 'l"'flt !n"d't l'ln ~I HlR~) C'pnt,r'rt""cl on th ... est.Flhl ir:hmf'nt. of hi~her 

::1 HllrI:lt'd:~ 1")1' dl rl,,'t "11':-

)·11-1 , t'I)'v. Rllpra nf,t(· 1/l ;~ (lI nfl/l. 'fliC" 1 egi fi l él tl Il'(' itsf'lf haf-: 
l , (., I)tll 1 , ·(·rI t i1:It T:lf' t in 1 t ~ ~ Pr r~}nnb l f'] t,u t li;:> f:t nt!l tf' 1 ilBt 1,'rf'Htecl Lbe 
, 1 )111111 1 :;:, ! (lit l ,) :~l IIdv :md rl~(;nmmfHld rnvl ~; inns Lo [JO J ;mare fl corporation 
I.l\~ ( v 1,/) , ( ,II "lil f l!lh:-i 1 l!t~ 1 1.:-i\-!l' 'l;:'1 ) : 

'~~IJlt:l;J>:A!;, rh-' :;1:11(' 'lf DI'lm.;nrp h,ln ;l J.-.np: mld hnnf)fjl'iB) 
1.1~:lr1l"'1 ~I!' Ilif' dnflll! Il,- flf [J;<l}I<llélllv 1:r1()\<111 ('orpor8tiolJf;;; and 
\.IilIEJ.'I':A:, , 1 tu' f:wc.raldt, !~l int;J!,f: HIllPh Ut'> ~;t-.ntc of nt;::]RW:1re hm:; 
'f':I.lJf ItJll;jl:v l'l'flVldrd f"l "nt! ',1 Il Jill!! It:'r, l'-HI 'j l'·~ji!inp 

• '11))I'I! ,d 1"'t '.'f~l"i·· li If l tH ':f "t fol" dlll i 

L,)Il",i,E/',:~, fil III\' ! t If·" l,IV, l'II;'('I"j 'JI!oi fr>!~,(q'n~i"n l;n'/r; III 

1 • " , j 1 1 VI' JI 1 Il d" I·j l "1 1 1" " .lfll ·,-1 . . loi 1 1 II (lI • ! r1 H'r! t'f; r f 1 l' 
, .. Il'' .. 'II. l ,11 'Ill", '(, Il tt j 

1,~I!1,'I\!··I\.' ! !",~ /, t:I:- 1 PI II Il'\ ','Illl'!'! 1I,,,,::IV. "l'V ,~l"11 rd j flf·· 
il, : ,\l .. r ... ,,"'1 11,,,,,1 il..) ';11'" ", "fI;,,'IIW'llI )11 1;1~1~1. tlnd 
1.)1I:;'i·/I, 'II' 1:")j"',J J\":-,:"·mld'.l (If lllf' :~t(dl· "r IIp!n\.mre 
,1".,1 Il',·: Il ',.1·" litt· l'IJÎ\l/!' 1'1\1 Il Y Iif tilt'" :~tritl" 1-.(1 tn~l1l1t,Ain ::l 

l '\'{>! fl,I,' !'I!' IlJ'''>' "IIl!l:Jtt' 811d l" erll·,'Jllr··Ip,p ('nrr'()l'RLiO!1:::'; tn 

IW!Î," lll'I:II-J'I'" tli"ll ,JfIOll o '11 .... 

'l'It, 1',,;,) ,,1 IIJ" ,(\/1::1\')) "Itnlllll'~f,i\ln \·m~~ ''j" Hf-;f't"'r1R;1I Wllrd IItlif'r ~dHtP'f' 
Il:IV. t,.:Jl t /'d."f • '')l'\'IJl':l1 1 nm; t,h:d Wf"> d,. nnt-. hnvp," (Cr;mmr-nt, supra nnt.n 
Il' :tI Iltil j Ft'! ::11I\11Hr n';1::t'I1;;. ftw ('nmmlUnlnr1 dpcjrlerl th:Jt-, t.tw 
1',·Vi':I'.', ·~h('llld lIill Ir,(I"IJ tilt· AnA AU Mc~ltJI P.1)L:1rff'F:P. ('c'rplll':1t1tITl Act 
( l' H~t, Vt~r ) 1,11" dn Ilnt wnnt t i' hl'-' ;.j "mo 1.00" st:Jtp 1.n vjpw nf 

Il,1' j",,'j 111:d 'Il th., l';lf~j lI1(·:;t Ilr 1110 oj'l!nl' ~~I(Jtef: h::trJ c-opled OlJl' IAW; 

11 il 1 l!l:1! \~tO '~h)llld l't'" .', lt>ridpr nnt :1 r,,1 10\.1«1" <lbHi :1f,l1nf),H7) 



.. ., 
A "goorl" î't)t'Porab~ law hRS HH "Pllblh' pnLicy" proLt"ctlnf{ Vnl'Inllfl 

nnR ly7.n thn int.nrc;,tf; r.hai 

CRF.Dl'l'OHS· 1 N'l'ERRST 

Lhoy Irmrl lt mnrmy 111' r;t.od:; .'1f11y lm Illf'~ r:1.1'0111!Lh of I.hp r:nl'lxWIlt.iotl fi 

ptomis(: t.n ,'epay. HnllC'f'. th0y Hlr.iI tn ('tJ~;!lrl' paym('nL n·qlllt·inJ.l: t.hu 

AU :l i llnJt-1! 1 ( t 'Il 1 cl 1 JI' fH';lllt.IJI f,r) l.y VHrll'll': 
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,. If 1 1 JIll: ;1 _ml '(:~: Illldr:r whi eh t.he ri i v1(:!Ands rm~y ho pa io to t,he shareho lders, 1.50 

It ';.:'-/11: Vl(~rll' tlll"ll in illlFi point. t.he ('ritlcR long t'or the trRoit,ion~l 

IIIf'lJflfld,' lilW fit' UIP nlllf~t.el~llth cent.ury. Hho!ie rf.?at.ures would pel·fecr.ly 

F"I Il.,I:I\.fHI'P ,. "1'1 1 H", ';('jl;Il':d l'Jfl bPI.WPf'1I 0W1IPI'dtl}' mlô (.'(111 Lrol, 1ll8élJlS 

Il,:!! 111'<t'" ri!';' , I·/;, ,;11 f"[J."l' l":; (If ;;}mn"hllldt"'!r:-:' mRllt-l.G;PRlPnt invP!'ltors. whn 

pHI'! or t.hF' 

• 1 1 ., li 1 • l) , 

1 11l1! II. -f" ,,1 

n'I\!illl,' .1!1·llv liit. '''f:,tI1I~:i'lIIII!l r111d IJ("ttHV1(111I' nt' l'.llP(IUrp,'rRtp 

t Id Il \" "1,,1 "1,11111' 1 Iii' lIii ,'1",,·'1 ''; !.f "Ill <~i"{· ~.;h:H·( .. "(\1d;~r'-:. and ni1~, 



~~...,; ~::'""Ç" " "~ "" 

~ , 

1 

Pl) r'~~, JC~A'-;, !n,II'p 'lP l' 1 (H IS ! y , i 1 

f:"·f1j'(· .,f -" P()J'J..rtral IOII''-~ n("t lVlt If':,' nJII'f'l' IIIIIII~: ,III 'HJ'IIHII.'HI i(III, 

;-:tmt't')'l nf \d_h'~'I' '"'lj'pnr:I1.I"II:-:, r"'jlllr"'nH'nl 1 !Irlt 1)111- III' IIH,r,' (1II,',-lllr:; III' 

J',} (In!''-' ',m-llll !Ii. ("lt Il,' " t"'IT,'r! tll th.· I,'ud,' 1"tl:,1 

J .... ' :-; !\]':-ht ",J(~J' 1 v j" 

H H:W'; 1 nj!(' t' 1<, Il Hill: J c·r, 'Trt!: 
l'rrd't-::':oll (',li-Y" (l!or,) ::1 IJ,IJ'; I.HH 111::. 
flldl' nt "'Jrr,ntntr: !.;lI,-l ln thl' TIH'u1:1 (d' 

l'/!l, k l~r'Y! ,1 fls,T(:r ri Il 1'.1 Il II'!, "l',w.-; rr Jl' 

TIlt: Ali r'rtlJf"'f ilnd rhllf'fJrrrl1t.:/lll 
Ji 1 Tm" (1 Çjr~:-. ) /~H J l,ml Ft f';-', 1 

Lhp. f~nt "nm v Cil "Ih 1 () Lhr 1'111"' 
(;( 'rj::ll/ratp Lm ... " ( 1 ml~}) ,1 ('qr 

M8rknl j'rir' CnrpIJr~1t.r1 r.hl1rt nrr.: 
1.~IW 1\'11, l' Ilrxtrl 1', ({ J.(·f'LHI(·I!. ''l'I If! 

IJnhr!'1 1 LIly "rJmrJf,j l' liJn ""r:':il;: ff'fjprn l 
rt'-!gll 1 R t i(1/"I" (1 !~RfI ) h~i.J Hw:; ~~,'/l: J.:~j·;t,·rtJrflr,k, "'J'\.]() /1J.1r'TU:Y C(J}:t 
E:,:p!l-HJ:1i.JOn;; ur fnvldm1dr-j" (InR/~ 1 '/Il I\n. EI:f.11 1<r-'I I-/IIJ, Ew,tr'rhrrJ(ik, 

( r ·r ln Li flI 1 r!rI 
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rlnrurf:rnll:. f:ffnr;r.r-'i nf Lhr. sepRrRtion nF r.nnt:rol From ownership, 153 Tt is 

If,-,wpvp.r. iL r;nnms rllti on~ J that sharoho lrlers sh01l1d not 

"(:()rp')r~Jt(' cd 1"1'- j,'llCY rail!: Fol' df~r'Îfdnnnl nnrl opm'ationR] 
fJ}'tj{ r:::r;f'~: Hhl.l1y ln8\,nf~lf~tnnt, with periocfiC!. nll]~h lesFl 
r 111H,1nllt. 1II1I'I1::1(,n l'y!,hm'ehnldnl's. Sllr:h intrllflinn not, only 
r.~ ... tlli'(':: ,'ft'l,:lï:I,"V hl1t C'l'lrrlr;S wlth ir, ot.hf:1' Cf'Jstfi, nuch afi 

Il'nlll ff'('.-; 'flld m'Jf>;mnn pnrpnnnel nBoo:;. HhiC!h the 
:dl~II':!l!ddC<t". tllC:ID:;,-'IVI:-; 11111:,1. nJl.lll1fltoly brH'lr," loft 

'H:tlJiU""-'l' :. 1'1::' I,·t l,Ill 'fi',} Inv[,:;t,nr':: Wi·lfnrr:, Thî'or;t"fi nnrl Rvirlflnr'e" 
( l'IHtI) '1 IIf·i (,.)f'I) L L,/~Il: 1·::I,.tr-rhl'ry,1< ~l Flfif'hr:l, "I\w"tlnnr.: Rnri :~ll1nl; 

l't,,!:, 111"'1'11,1(, (lff'''r~''' (!}Ifl?) i!, :~tHn Ir Hr'v 1; F.Flf,t.ernrnol{R
l'" ;. Il,,j "'1'11(' !'l'nl"'l' f',df' l,f' 1\ 'l'rH;;pt,'r: Mml~r.;'.'m'''J1t, ln f\'e:'lpnnding t,n Fi 

'1',",], J' 1111, r" (l'I~i1) !Ll lb!",. 1. 1~1'>v 11IiJ~ Il, ("lf~rhpl, "'l'hi! HRr:e tn thE! 
Jl,,,1 t"n! r. VI .ll,.! 1<!·llf',~1 1')11': (In Rp,'IJ!1t DGVf:lnpmenb--; of Delm·mrp·:; 
("ll'!',q .. tt 1'111 l.:n·J!:' ~ l!lr:') 7~1 N W. Lm.J Ikv ~11:1: f) Fi~ch~1. "The 
l ''1I'l'ur:d, 1 Jl)V1'rll;lIj{',· Hllvrrncnt" (lHH~:) :1;, V;1nd L Hp\! l~~!ïH; n F1S(~hf>1 

~ l\!"Id l, 'v. '''l'It. I{,) l, 1 d' J. i lih i 1 it 'l Hill ("n and t hl' Jl~"',' i vati v(, Sil i tin 
'\\fl 'll ' nIt' 1.;1\./ 1\ 'l'llt'I1I",j ft'rd ,mcl 1·:ml.'1I'H:!RI Âni1lysl?;" (1:-Jôf)) 71 ('ornel 1 
1 I~I v Il,1; 1\!"Jill;l11~HI. ·t:(lJl_'f,r~Jtp 1,I(tllI1 Jty :~tl'iltpf21e;; nnd rhf' Cost.!'; (If 
l''l;'i! ""Iii t'Id,;" ()'':::l' '1:1 Y:ilt' J.,,! ~l~1'1 nt Hf34); ,1 Mnr.e;rrt G Miller. 
'''j'''IJ;1I'1! ;Hl 111/1'1'(':'/ fil'CHlj,' '!'!JtYll'Y of Dela\.JlJrp CîlrpOl'al'.e Lfll.,r" (19H'l) Sb 
~i'i'!'-~ ,. l'fJV Ilt~q~ MC~}J,l"ld(', "ï)01~t1:tr'('~ (~llrf)()t"1.ltp Lnw: "JlldiciAl Sc-rLltlny Qt~ 

Mf-' !f, 'l'~: TIlt - Al It'rm: d,Il rI! ~~ î n~('l- v, 'J'ho Ha;.,rnavrJx Company" (187fn :33 
HII;; 1.;1\<1 ··!,~:n. H Wn"!)!', ";;I.;lI.P Lnw. ShHrpllCddr.r Prot8ct.inn Rllrl th ... 
'l'],,,,rvtd'fltpl\îl'P(w:dlon'' (l~f.''/) [, J Lr'g~1 Stlld. ?~1; WntLG& 
i IItll!lI~I'I!l"n, "N~''''lll'\' h'nhlf'm;;. l\!]rllllÎn~. :md th!' TlI!:lflt'y of Lhp Firm: Sml/e 
Ev j. le'llc' ," (1: !~(,,) 'l-i ,1 l. & E, "Ill hl ,1. 
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lifs of Um firm. Refare t.he incorporation the pnl.onr.ial !-1hflrnhnJrI,·)l·s 

Lh('>mr.elve::~ oBcide what. Ü-; nppropriat.l~ t.o t.hejr nO(;;-OR sinr.:c~ thny ('lm 

writ8 the typ8 of chart-.8r th8Y t.JRnt', Afl:Ar tho incnrpt")rntion pot.onHA 1 

will have. Fmd thny C;flll rnt'rnin From invf':'1t.ing or Rfh~l' invesLiI1~ UI!:Y 

rn,HlFl,r:;FJr~; wi Il hr cOnCt;l'm:rl wit-.h HlnxilllÎ:>:ins:t I.hoir own 111.1 11r,y rHr.hr->r f.l11ln 

"x('rr~j:-:im.' ni1 tlJt~dr vP;:turl 1'1[1,111:=: 

i ri fi" 1 :tW:H',,: j r 
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t.h.. "Nexll!'" of Contraf'tf'l 'i'heory'" 

n rI; s i ml' 1 y " 'j f;JtFl 1 

of Î'()nt r~l'i lm 1 re 18 t. 1 onr;hi rm 

f JI ''-/''''11 l/Irl thn 

i {. l'; , , j f l ,,1 lIll1}' :md 

',II,lly,II,,!,j, I,r thr-: flt'In. hllt onE" nf the 

Il' t 111- Il! ::n c ; l'k.tt'· 

, r '1 , 1 'J. III' j f lll'J 11 ~,;h "",('1 V l t '1 'fi 

r , 'il ,11/ l' 'r ,1 " Il 1 .1 

; . 

Iii' • "',I! "f "J"I/,,' \,1"1'1, 11!·' c-1"r!·f!It!.jer 1" !':'llrl t"j "ff'f-r 
ft 11\·/1-1 :t Hq r· t "1 ("q ... t! ''"1;1 1 t ,~l" lq;l'1:1Jit't~1"1 t "t'j-'''l (-'Il,) i~' 

'1'1 "\11!I,'; Il''; "t Itt h'" n,t,ol,, I·y t 1,,-· l' ,l'l I!-·.: l-h''''11 ('Il 

'.'1',I·"j,,1 ',·ltI'H·II"'!' 11,: 1''''1'1'''1'11,;411'; Il),l>'',,-; j·;-H·h I)f th(· 
1 .. 

'. 
.' , 

J ' 

'" ,,' 

,f t 

1111 

'li 1 

, 
'. 

1"' 1 ~ j t t 

I[ l' 'r j 

;' ... i. 1" " J ',n 

Ill'·" .,1 \' 

t Il 1 ! 1 

l, l" r, Jt:f'nJ1'lmir: i\llrtly~:i~: (JI' Lnw (?.J (.r! 1'(77) ;1\ ~~IJ/ 
, . 

1"11 1 f, )L ~\ i '~I~ r:'tJ~ ,!l'V t t tif r.'lrUI'· Ho;.Ht-'1l',·rl,-!! f~. tld\·!f,1Jl. 

! ;'~;:, ~11:. 1 l' !l,t.- ,'!,/t~.: ~ )(" n E, ~in j/fr l = drl)tlf 

" it ,1)1 J J fi; 1!1 .. ' ' ~'/Il) t/ f Fil: E, ('11 117; 
~', • : ' .. l, , "f, ' : !, 11: l ' !' " 1",'" 1 li 1 1 1 111 At t t' il "II \',; 

, " .l' i~, '1 .. 'J1'~ "~·r· 1"'lltr ,-111" 1 ~ht,ll" (r th;-· 
l , " ,,'j, " II., :'" ,III l',m,', ?, .i"II-'I·n, "':"'!'Firarl!)!1 ,,f nlTrlt;r;-Jll~' 

.1 \' " , 1'1:\, . 1 :" 1':"'\11 (1,1. Fl<~,·llr.l. "1.8hr,l1r 1~;1rl:(·tf~ ~mrl 

\: ""f'II"!!I"! \;" J' "lr;~;,1 11.,r1\,'t.!~ ;l!,,-i 1\-t1'Pî l'ab, l.nw" (!I)r34) '-.1 li 
l',v ':11. :11; :1 "1"'1 Il ""q'['ill:dt' 11<1'.'1'1"I';"I!I('\'''. (1:1Î'~'1) ~':(i Y:~lf! 

• l , ~ ~ I~ . t \ 

• 'ttl t t 'f l~ ,,'1 t t. r:uprA ! " il l' 1·,,"' :1 t 



1 

havn Il t 1 pmpt,. 't i ru 11 Il Ille'llIY' '1'111''1 

rlIVI'l',iti,-,J r,.,rll()!IO (111,1 it rh,'v \J'-l(' ICI 1,::,-,,1 Ilil'I"'1. 1'(1I1!1'111 IWC'" tilt, 

1111'1> 111111'" pt'I' ;llllll!' 1 

tJ, 1111, 1 f , J t, " ' i II VI .' : l , ,1'~, t, , ,'/ ~ h Il 'f 1 

''J'l,( lm:J11:lpr'1I11 'f,1 1 r-n,llfJ ,>"'fI' 1:' '. ,.f J't·r'pl. Hl.·, :11' CXr)/·I'II·!I(,(·d 
:rl tl., 1'11,:1111 ';:. HIll IrI'j'IIVtd ln ,1 'Ill :\ 11111 t "ru', '1.1'./ III d:1Y 
1'71" 1,' f Tl ,,,ril 1" ~11:t. t ! li 1 vr 1\ i;fl 'r Id 1 1 1 l' IÎ t j. ,- !:: 1" 01 

!:!l"'.rll',I!;. ar,i, '11','11' t.t.( r),,"lfj •. :::.d th.· fll'ITl, ,l''f''; Il'I1 ,11~l'lv(' 
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