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ABSTRACf 

This dissertation broadly explores the problems of aireraft noise in the vicinity 

of major airports. 

Part 1 defines the teehnical terms of noise and sonie boom and discusses their 

harmfuJ effects on alfport nelghbours and their environroent. 

Part 2 reVlews mternatlOnallegal regulations, commencing with the conference 

convened by the British Government m 1966, and ending Wlth the ICAO Council 

proposais to be addressed at the 28th (Extraordinary) Session of the Assembly, 10 

Octùber 1990. Further, lCAO efforts in balancing the conflicting interests between 

developed and developmg countnes is highlighted, and the legal status of Annex 16 

on Environmentul Protection is discussed in sorne detail. 

Part 3 exammes natlollalleglslation relatmg to aircraft noise with an emphasis 

on the approach of the Umted States. 

Part 4 canvasses liability Issues through an analysis of the jurisprudence in 

various countnes wlth a concentration on litigation in the United States. Of 

particu]ar relevance IS the applicability of the 1952 Rome Convention with respect 

to damages caused by nOIse and sonie boom. 

Part 5 exammes and evaluates propos~d and already irnplemented solutions 

ta the airport nOlse problem. 
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RESUME 

Cette thèse est concacrée à l'étude du problème de la pollutIOn par le brUit 

dûe à l'aéronautique, dans les regions avoisinant les grands aéroports. 

Dans la premIère partIe, n,oms défimssons les termes techmq.Jes qUI se 

rapportent au brUIt et au "boom sanie"; nous dIscutons des effets ~ur le~ personnes 

vivant près des aérororts et sur leur enVIronnement. 

Dans la deuXIème partIe, nous faisons une revue des réglèmentatlons en drOit 

internatIOnal, allant de la Conférence de 1966 convoquée par le gouvernement de la 

Grande Bretagne Jusqu'aux propositions faItes par le con~ell de \' O.A.CI. qUI 

devront être examlOées lors dt. la 28ème Ses~lon (cxtraordm<.me) de l'a~semhlée en 

Octobre 1990. Nous y soulignons l'intérêt particulier des travaux ùe l' O.A.CI. dan~ 

son effort ?our conCIlIer les intérêts divergents des pays développés et des pays en 

voie de développement; pUIS nous étudIOns de façon quelque peu détaillée le statut 

en droit de l'Annexe 16 sur la ProtectIOn de l'EnvIronnement. 

Dans la t~OIslème partie, nous examinons !e drOIt mterne sur la réglementatIon 

du bruit par rapport à l' aeronautique, en nous appuyaiit sur l'approche <lméncame. 

Dans la quatrIème partIe, nous abordons le débat sur les que~tlOns de 

responsabilité, revoyant pour cela la junsprudence de dIvers pays, spéCialement 

l'exemple des Jugements rendus aux Etats-Ums sera. L'apphcabllité de la Convention 

de Rome de 1952 quant aux dommages résultants du brUIt et du "boom SOOlC" y sera 

d'une Importance partIculIère. 

Dans la cinqUIème partIe, nous évaluons les sulutlons suggérées et celles déjà 

mises en pratique pour résoudre le problème de la pollution par le bruit près de~ 

aéroports. 
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1. INTRODUCTION 

1.1 The Problem (Noise as Pollutant) 

Pollution IS no longer acceptable as an inevitable consequel"\ce of 

technologlcaJ advance. The same way as water and air pollution, nOIse IS the 

result of the deClSlon for technological progress at the expense ot human 

environment. 1 The expresslOn "hum an environment" encom passes natural and 

man-made elements, as affected by atmosphenc pollutlOn2 caust'd by 

automobiles, mdustry and alrcraft nOl~e and CffilssÎons. 

Maybe the most pecuhar of aIl pollutants IS noise, because It leaves no 

viSIble scars. This does not mean that nOlse :::.houid be neglected as a pollutant. 

It pollutes the enVII'Onment as ~urely as chemlcal wa~te and smoke and thus 

demands equal ôttention. There IS much eVldence that long Ume exposure lo 

noise may be both physlOloglcaUy and psychologIcally harmful..l 

The problem of nOlse pollution 15 ObVlOUS nowadays m the vlcmity of 

major airports. The problem has becomt' more acute smce the advent of the 

jet engine during the Second World War, and the rapld development dunng 

------------
1 Kerse CS., The Law Relatmg to Noise, Londùn, 1975. 

2 According ta Davles III, The Politics of POIIU!10I1, JCno. pp. 18-19: The 
defimtl,:,n of pollution iS ~uhJective. It relates ta the conce~·t of human use and pohcy 
declsion on how ta use the enV1fonment !TI the be~t public mlerest. A dehmtlol1 that 
is given is that pollutants conslst of substances whlch mterkre wlth the u~e of <llr, 
water or ~Oll for sOC13l1y deslreù purpnses. ThJ'} mèam the wrong thmg J~ the wrong 
place at the Wrol'g tlme depenJ~ng on ~omeone\ pomt ot Vltw 

3 Kramon 1. M., "NOlse Control: TraditlOnal Remedies and a Proposa! for Federa! 
ActIOn," Harvard 10urnal of Le21slatlOrI (1970) 7. 
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the last thirty years of larger and nOiser commercial jet mrcraft.4 The 

annoyance and disturbance caused by modern aircraft IS created mainly by the 

noise of alrcraft landmg and takmg off, taxIing around the aerodrome, and the 

tt!!'ting, mamtenanl.'e and SerV1C1l1g of 31rCnlft engmes on the aerodrome site. 

As a result of thé::::~ proccdurt:s, a great deal of nOise 15 confined to areas 

sUIT0unding major alrpor!.c:,. mamly dlsturbmg communltles 11vmg close to these 

areas, and peopic who live bclow air corndors, espcclally ln the pa th of landing 

and takmg-off. IIowever, at 'Oigh altItudes en-route alrcraft emÎl mmimal 

nOlse. 5 Bt:c-:ause of the magmtude of the noise caused by aero-nautlcal 

activities, It 15 eS5entlai that 3lrports are properly slted, carefully regulated and 

cause as little mconvemence as possIble to adjommg preml~e~ and thelr 

occupants. Although an effort can be made wlth respect to the future plannmg 

of airport locatIOns, the problem of nOise pollution In the vlciruty of alrports 

is a soda! problem of today and requires legal attention. 

1.2 Definition and Technical Characteristiçs of Noise and 

SGnic Boom 

1.2.1 General pnnciples 

Noise has often been defined as "unwanted sound",6 or as "sound which 

4 Berger, M.M., "No body Loves an AIrport," 43 Southern California Law ReVlew, 
631 (1970). 

5 Kerse CS., The Law Relatmg to Noisp, p. 73. 

6 Taylor, NOIse, A Pelican ~1riginal, 1970. 
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is undesired by the recipient." 7 It has also been defined as lia sound wlthout 

agreeable musIcal qualttyltR but can be thought of as weIl as wasted energy, 

and can be consldered to be undesirable ln the same way as the heal t'rom a 

loaded beanng or the exhaust products from the mternal comhustlon engme.'1 

Sound 1S created by any vibrating body WhICh, In turn, sets the air near 

to it into Vibrations. These VIbratIOns are transrmtted from on~ mokcule of air 

to the next. 1d Sound can also be defined as a move motlon m an elastlc 

medIum or the sensatIOn of heanng produced by the wave motIOn. Air 15 a 

common eJ:1stic medIÙm through whlch wave motIOns producmg sound are 

transmitted. ll 

Although a defimtIOn of sound can be easdy obtamed, there has been 

a notable reluctance ln both national and mternationai lcglslatJve and judlclal 

bodIes to define nO\se when deahng with problems of the lègal regulatlon of 

noise. ThIs Cdn be easlly understood because what IS Llnwanled sound to one 

person 15 pure musIc to the cars ot a.'lother. The specIal meetmg on alrcraft 

nOise 12 and the le AO Commlttee on alrcraft nOIse 13 have techmcally 

descnbed nOise al vanous levels wlthout makmg any attem pt to glve any 

7 Fmal Report of the Commlttee on the Problem of NOJ~~. Prè~èntèd to the 
Parliament by the Lord PreSIdent of the CouneI] anJ Mml~ter of St:lence hy 
Command of Her MaJesty, July lY63. H.M.S.O., 1963. Cmnd.2056. 

8 Bell A., NOIse, An 0ccupatlon31 Hazard and Puhllc ~llJ..,ance. 

9 "Fundamental Aspects of NOIse and SOnIe Boom." In Alrports and the 
EnV1ronrnent, Strattord. AH .. 1974. 

10 IbId: a t p. 128. 

11 YanT1a~one & Cohen, Envlronmental Rights and RemedIes, 1975, Vol. 2. 

12 ICAO Doc 8857, NOIse (1969), Montreal, November 25 - December 17, 1969. 

13 Ecolo~ Lav' Quarterly, Vol. 4:93, 1974. 
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comprehensive definitlon. Annex 16 to the Chicago ConventIon of 1944 on 

aircrafts nOlse l4 follows the same practIce, without altering or contradicting 

the wldely accepted defimtlOn attached to nOlse, which IS "unwanted disruptive 

sound". 

Smce nOise IS sound, It would be good to have a more detaded plcture 

about the generatlOn, propagation and measurement of sound. As was said 

above, sound IS created by any vlbrating body whIch, m turn, sets the ~ilr near 

It mto vIbratIons. If a recelver IS placed m the path of these vlhratlons then 

the pressure vIbrations are sensed. If the recelver lS the human t:..ar then the 

vibrations affect the ear drum, and Its movement IS transmltted to the heanng 

ceUs ln the mner ear, and thus to the bram so as to glve the sensatIon of 

heanng. ls 

Sound may be descnbed by reference to three varIables: mtensIty, 

frequency and duratlOn, The character of sound IS dependent upon the speed 

at WhlCh the source IS vlbratmg and also upon the amount of movement and 

the SIze of the vibrator. The ~peed of vibratIon glves flse to the property of 

frequency or pltch ot the sound, and the movement and slze of the vlbrator 

glVe fIse to the property of mtenslty or loudness. Frequency IS measured m 

hertz, WhlCh IS the number of waves or vibratIons made ln a second. The umt 

of measurement of mtenslty of sound IS called "decibel" (db) and IS used for 

convemence sake m a loganthmlc scale to the base ten. Whereas the 

frequency will deterrnme the pltch or note of the sound, the sound pressure or 

14 Annex 16 - AIrcraft NOIse, First Edition, August 1971. 

15 Stratford, AH., Alrports and the Environment, 1974. 
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intcnsity must be added in arder for the "loudness" ta be determmed. 16 

While the db scale of sound intenslly measurem~nt CO:1stilutes the basis 

of aU currently accepted sound measurement methods, it IS lI1 sorne way 

ullsatisfaetory because people rcaet dltIerently to dlfferent frequencle~ and 

therefore a low db level of hlgh-pitched nOise ma)' he more objectlonable than 

a louder (hlgher Jb level) nOIse composed of lower fr~qLlencies.17 

To get around such measurement rrvolems, acoustIctan~ have cvolved 

the concept of "percelved noise level ln declhel~" (PNdb). The PNJb scale 15 

the result of a ITldthematleal formula WhlCh aS~lgns more welght tü the hlgi1er 

and more annoylrg frequencles In the sound bemg rneasured, lhan to lower 

and less annoymg frequencles.l~ ACoustlclélns mjected the tIme factor to thelr 

measurernent by mtroducmg the composite nOise ratmg (CNR). CNR 

expresses a value WhlCh ret1ects not only the tntenslty ot tndlvldual nOise 

occurrences and the sound frequency, but also their recurrence on a lime 

scale.19 

A quantitative mea5urement of a partlcular sound can be made by use 

of existing sClentlfic Instruments whlch determme accurately these three 

vanables. Although a phySlClst can help our understandmg and measurement 

of sound, phySlCS does not have aU the answers when It comes to defmlng 

noise. Since noise 1S defined as "unwanted sound", the declslon whether a 

16 Kerse CS., The Law Relatm~ ta Noise. 

17 Kanner, G. "Sorne of My Best Priends Use Airports," Califorma Trial Lawyers 
Association Journal. Vol. XII, No. 2 (1972). 

18 Kryter, "Concepts of Perceived NOIsmess, Their ImplementatIon and 
Application", 43, Journal of the Acoustical SocIety of AmerIca (1968). 

19 Ibid. at 355. 
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sound is a noise may be a purely subjective or personal one. Noise is c10sely 

linked with the ideas of disturbance and annoyance which in turn may be 

influenced by subjective factors such a& famlliarity and personal attitudes. 

There is not at present a scientific device to measure disturbance or annoyance 

objectively, nor there is any precise legal formula for deciding when a sound 

is a noise.2l) 

In response to the need for a scale which measures the effect of sound 

on people, the International Organization ofStandardization devised the "sone" 

or "phan" as a unit for measuring "loudness" at sound. This unit is based on 

the responses of average individuals ta sound. As a method of measurement, 

a group of listeners, a "sound jury" is used rather than a mechar:ical instrument 

such as a decibel-meter.21 Although this technique has a certmn degree of 

objective utility, the "sone" and "phan" are seldom used and are unpopular 

units in the measurement of sound, because they do not respond ta the needs 

of the legal system.22 

From the above discussion, it is easy for one to understand that noise is 

a complex physical phenomenon which enta ils considerable definitional 

problems. Interesting is the opinion of Kerse on this matter: 

If noise is ta be the subject of effective legal control 
it is arguable that it should be clearly defined by 
reference ta objective parameters. When regulating 

20 Handbook of Nois'! Control, Harris ed., 1957. 

~1 Hilderbrand, I.L, Noise Pollution and the Law, 1970. 

22 It's not always easy ta set up a "sound jury" and when this is feasible, a court 
or agency which ml1st decide a particular controversy may be very uncomfortable with 
sones and _phons as units of measurement with which ta de termine rights and 
liabilities. Kryter, "The Meaning and Measurement of Perceived Noise Level," Noise 
Control, Sept.-Oct. 1960. 
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noise for the public good and well-being there is no 
}:?lace for the subjective standard or assessment. 
Clarity" certainty and precision are essential ta social 
regulatIOn. 

He further suggests that objectives such as "excessive", "unnecessaryll and 

"unreasonable" can be attached to noise by lawyers to irnpart sorne objectivity 

into the meaning and use of the word.23 

1.2.2 Aireraft Noise: 

Since the introduction of commercial jet transportation in 1958, the 

aireraft noise problem, though mast aeute around major airports, is very 

widespread. The mam sources of jet aircraft engine noise are the roar of the 

jet exhaust and the whine of the compressor and fan, This engme-generated 

noise is a strongly resented and widespread el 'vi!'~runental disturbanee, whose 

origins and effects are more complex and harder to treat than chemical 

pollution.24 

We can divide aircraft noise into two categories, namely the jet noise 

and the fan noise. The jet noise is the result of the interaction of the mam 

exhaust flow from the engine with the surrounding air and is a stream of noise 

stretching out behind the engine, diminishing in intenslty as the exhaust flow 

mixes with the surrounding air. Fan noise originates basically from the tips of 

the fan blades and it is easier ta pin-point. 2S 

23 Kerse, CS., The Law Relating to Noise. 

24 Cornel and Bahr, "The Higher Bypass Jet Engine Designed for Fuel and 
Environmental ConseIVation'\ JeAO Bulletin, June 1975. 

25 Powers, J.O. "Alrborne Transportation Noise, Its Origin and Abatement," 
Office of Noise Abatement, FM DOT, Prepared for the 74th Meeting of the 
Acoustical Society of America, November 13-17, 1967. 
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In the pas t, the major source of noise has been the jet exhaust and 

rotating machinery which were predominant in the early turbo-fan or fan jet 

engines. In recent years, as higher and higher by-pass ratio turbo fan engines 

haw! been iGtroduced, the fan has started to become the principal source of 

noise. The roar of the jet exhaust is of concern primarily during the takeoff 

procedure. The whine of the compressor and fan is of concern primarily 

during the landing approach, particularly from a point sorne five miles from 

touchdown.26 

The magnitude of the problem on the ground is determined by the 

intensity of the sound, the duration of the exposure to the sound, and the 

number of occurrences at different times of day and under various atmospheric 

conditions. It is considered that four noisy flights per hour over a given 

location may be acceptable or tolerable but, as the number of su ch flights 

increases, the total noise impact increases substantially and rapidly becomes 

intolerable. 

Aircraft noise can be measured in a number of ways. It can be 

measured in decibels in terms of intensity level by calculating pressure on the 

ear. To put this in a perspective: a four-engine jet at take-off generates 

between 115 to 120 decibeIs. A dbA reading of 95 is considered ta have a 

response criteria of "very annoying" and 135 dbA's is "painfully loud".27 

The "Perceived Noise Level" (PNdB) scale, under which aircraft noise 

IS frequently reported, takes inta account frequency and piteh as weIl as 

intensity, in measuring jet noise, this distinction is important because the high-

26 Harper, D.V., "Regulation of Aireraft Noi~;e of Major Airports: Past, Present, 
and Future", Transportation Law Journal, VG1. 17, 1988. 

'r7 Grad, F., Environmental Law (1~70). 
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pitched scream of the jet engine is more annoying than an equal intensity level 

of a lower-pitched piston driven engine. There is evidence that with aircraft 

noise below 90 PNdB, there are almost no complaints. Between 90 and 105 

PNdB, there are sorne, but not many, corn plaints. Above 105 PNdI3, the 

volume of complaints inereases rapidly with increasing PNdB levels.2B The 

"Effective Pereeived Noise Lever' (EPNdB) scale, adds duratlon of the nOise 

as a eomponent to be calculated.29 

Noise generated by aireraft ean also be measured in terrns of "noise 

footprints", teehnieally known as "smgle event noise contour", using monitors 

which plot the geographical radius of PNdB or EPNdB measurements as a 

result of take-off or landing by a single aircraft.30 However, as noted above, 

the airera ft noise problern at public airports increases with the frequeney of 

tlight operations and the average level of noise tolerated from each aireraft 

substantially decreases. The noise problern is more acute dunng !anding 

procedures because landing approaches are generally less steep than climbouts 

after takeoffs and greater land area is exposed to law-altitude noise for a 

longer period of time.31 

It should a1so be noted that because of the complex nature of the noise 

generated by airport and aeronautical operatior.s, the airport noise problem 

mtc;t be treated as one with cumulative effeets. 

28 Kryter, "Evaluation of Psychological Reactions of People to Aircraft Noise," in 
Jet Aircraft Noise Panel. Alleviation of Jet Aireraft Noise Near Airports (1966). 

29 Lowenfeld, A, Aviation Law V, (1972). 

30 Donin, "British Airways v. Port Authonty: Its Impact on AIreraft NOIse 
Regulation," 43 Journal of Air Law and Commerce (1977). 

31 Harper, Transportation Law Journal, Vol. 17~ 1988. 
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1.2.3 Sonie Boom: 

The phenomenon of sonic boom is ereated when an aireraft is moving 

through the atmosphere at a speed greater than the speed of sound. To be 

more specific, the sonic boom is a pressure fluctuation produced by the 

displacement of air around the aircraft which is flying faster than the speed of 

sound.12 

When the plane tlies at subsnnie speed, the sound waves that move out 

ahead of the plane in the direction of flight are closer together than those that 

move OpposIte the direction of flight, because the point of sound generation 

is moving forward. If the plane moves faster than the speed of sound, the 

collision of the airera ft structure with the air crea tes waves that expand 

essentially on top of one another.33 As a result, the air in front of the wings 

is not able to separate and flow smoothly over the aerofoil, but is piJed up until 

the pressure is such that It parts and flows over the wings. A similar action 

takes place at the trailing edge and there is a similar pressure change as the 

airtlows join up aga in. Thus if the pressure was measured from just in front 

of the Ieading edge, across the wing chord to a point just past the trailing edge, 

two large jumps would be observed, an increase of pressure at the leading 

edge, and a decrease of pressure at the trailing edge. It is these two pressure 

changes which give rise to two waves of disturbance or "shock waves".34 

The sonic boom sweep$ away from the aireraft in the shape of a cone 

and it becomes progressively weaker as it travels further away from its point 

32 Baxter, "The SST: "from Watts ta Harlem in Two Hours", 21 Stanford Law 
Review, Nov. 1968. 

33 Ibid. 

34 Stratford, Airports and the Environment, 1974. 

1 
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of origin. It is sometimes thought that a sonie boom is created only when an 

aireraft actually "breaks the sound barrier", but this is not sa. A continuous 

sonie boom is ereated by an aircraft travelling with supersonic speed, although 

a pers0n on the ground will only hear a boom once as the aircraft's shock wave 

reaches him. By the time the shock waves reach the ground they have 

expanded considerably In width, in the case of Concorde, the average wldth of 

the sonic boom carpet is about eighty kilometres."~ 

Where this cone impinges upon the ground, the effect on an observer 

is ta experience very high levels of energy that is being released by the SOniC 

boom. The angle in which the cone reaches the ground depends on a number 

of factors, such as the height and welght of the alrcraft and the acceleration, 

and atm0sphene factors such as air density, temperature and pressure.36 

It shou;'d he kept in mind that the sonic boom effects only O~~'lr when 

'ln aireraft is travelling at supersorue speeds and that when operating 

subsonieally the mechanisms of noise emissions obey the same rules as any 

other subsonic aircraft. This defines the sanie boom prablem as one assoclated 

not with airports and the approach and departure patterns, but rather with 

flight corridors, because during take-off and landing procedures, the aireraft is 

operating in subsoruc speeds.37 

Finally, it should be noted that the subjective reactlOl1 ta sanie boom is 

qui te different from sub~omc aireraft nOIse. The eharacter of the phenomenon 

35 ICAO Doc. 9064, Some Boom Commlttee and Meetmg, Workmg ProJect 18 
(SBe/II WP/18), Montreal. 19 - 29 June 1973. 

36 Ortner, A.l., "Sanie Boom: Contamment or Confrontation." In: NOlse Po\)utlOn 
and the Law, Hilderbrand (1970). 

37 Stratford, Airports and the Environment. 
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is such that no warning of the approach of the boom is given and consequently 

"startle effects" may be very large.38 

1.3 Effects of Airport Noise 

1.3.1 Effects on Communications 

One of the most cornmon and, therefore, most lJ.udesirable effects of 

noise is its interference with communications based on sound, with an that this 

implies in the disturbance of business efficiency and domestic life. Noise rnay 

interfere with communication by direct speech or telephùne, and the enjoyment 

of radio and television programmes. It may also drown oct alarms and other 

audible signaIs. This may not only cause inconvenience, but for exam pIe m the 

workplace, misheard directions may cause inefficiency and even accidents.39 

It is clear that loud noise may mask sounds of warning, or shouts, and the 

approach, for example, of trolleys and other moving objects.40 

One of the most important forms of communication is teachmg, and it 

would be appropnate ta mention here the disturbing evidence WhlCh was 

received about the effects of aIreraft noise on the schools In the neighbourhood 

of London (Heathrow) Alrport. It is clear from the evidence given that in 

those schools whicn are close to aircraft flight paths the normal proces:> of 

education is being senously handicapped by noise.41 

38 Ibid. 

39 Kerse, The Law Relating to Noise, at 5. 

40 Committee on the Problem of Noise, Final Report, H.M.S.O. (1964). 

41 Ibtd. 



13 

The necessity to talk more loudly to overcome noise and 

misunderstanding may cause fatigue. However, individuals react differently to 

noise and it is difficuP to prove, for exan'ple, that the employees become more 

tired working in a noi~;y enVlronment than in a quiet one.42 

42 Kerse, at 6. 
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1.3.2 Effects on Health (Physiolo2ical and Patholo~ical) 

The Iwo most corn mon effects of excessive noise on health ar~ nerve 

deafness and acoustIcal trauma.41 The first occurs where the hearing 

mechanism is damaged by prolonged exposure to nOIse to the extent that the 

sensory ncrve functIOn IS depressed and there is some degree of permanent 

hearing loss. Acoustical trauma or blast trauma results from a sudden burst~ 

like noise hke gunfire, whlch ruptures the eardrums or dlsrupts the cham of 

small bones that transmIt the sound within the ear to the auditory nerve. In 

addition, the colchca or mner car may also be damaged by exposure to noise 

thus causing permanent nerve deafness:t4 

Studies have also hnked airpo:-t noise to an increased incidence of birth 

defects. Re~earchers believe that nOIse causes stress to pregnant women, 

which in turn harms the fetus. A Japanese study showcd that babies born to 

mothers livIng near Osaka Alrport weighed less than bables from qUleter 

neIghbounng areas.45 A Bntish study found a hlgher rate of still-births m 

Hounslow, a noisy district near Heathrow AIrport, than elsewhere In the 

London area.46 Similarly, a study of the area near Los Angeles International 

Atrport showed a higher incidence of birth defects than in the United States 

as a whole.47 

43 When we talk about excessive noise, we not only mean exceSSIve in intensity, 
but also in duratlon, Kerse, CS. 

44 Yannacone and Cohen, Environmental Rlghts and RemedIes, 1972, p. 380. 

45 Ando and Hattofl, l1StatlstJcal Studles on the Etfects of Intense NOIse Ounng 
Human Fetal Llfe," 27 Journal of Sound and VIbratIon, 1973. 

46 Homer, J., The Health of HJllington, 1972. 

47 Jones and Tauscher, "Residence Under an Airport Landing Pattern as a Factor 
in TeratIsm", 33 ArchIves of Environmental Health, 1978. 
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In addition to heanng loss and birth defects, there may be a causal 

relationship between exp os ure to excessive noise and the Incidence of heart 

disease and cardiovascular rlysfunction, mlgrame headaches, gastromlestinal 

disorders, allergies, and other enJocnne and metabollc effects.4J{ 

Finally, a study that was he Id during 1978 found thal the death rate m 

neighbourhoods directly beneath the landing pattern of Los Angeles 

International Airport and withm three miles of the airport was mneteen 

percent higher than that In neighbourhoods six miles from the alrport.49 

1.3.3 Habitability 

Thîs category includes annoyance, disturbance of sleep and distraction 

ofwork. 

Noise is often regarded as one of the "tensIOns" of modern livmg and the 

potential psychological danger should not be neglected. Although pe:Jple have 

different annoyance levels and responses, as a general fuIe, as nOise 'ncreases 

man becomes more Irritable and therefore more hable ta lrratlonal and 

neurotic behaviour. Dr. Fabian Rourke in hls study for the New York 

Committee for a Quiet City50 reported: 

One of the insidious aspects of excessive nOIse IS the 
faet that an mdividual may be unconsclOusly buIlding 
up nervous tension due to noise exposures. This 
may cause a persan thus exposed to nOlse suddenly 
to be catapufted mto an aet of violence, or mental 
eollapse, Dy sorne seemingly umon sounds whlch 

48 Welch, "PhysiologKal Effects of Audible Sound," SCIence, Oct. 1969. 

49 Los Angeles Times, August 31, 1978. 

50 Commlttee for a QUIet CIty, Inc., Fmal Report and RecommendatlOns, 1960, 
as quoted in Hilderbrant, p. 63. 



" 

16 

drive him beyond the point of endurance. Many 
persons who are using tranquilizers may be treating 
the symptoms rather than tue disease. 

There is also evidence that airport noise affects mental health. A 1971 

British study found that nervous breakdowns were thlrty-one percent more 

common in the areas around Heathrow than in a control area.51 Other 

studies show that a hlgher Incidence of mental hospital admIssions in the are as 

around Los Angeles International Airport52 and Heathrow London Airport 

th an In other control areas. 

Noise may hav(! serious efft:cts as weH, if it interrupts sleep or interferes 

with performance and efficiency in the workplace. Adequate sleep is a 

physiological necessity and physical health will be prejudiced if sleep is 

prevented or interrupted by noise. Noise in the workplace may affect the rate 

of working and accuracy of work, even though the level of the noise is 1.10t 

great enough ta be physicaHy harmful or detrimenta1.53 

1.3.4 Monetary Effects 

The monetary effects of noise can be assessed by comparing the cost of 

escaping from it with the cast of putting up with it. Among possible indicators 

of such costs are falls in the value of houses and land affected by nOlse; the 

cost of movmg house 10 order to get away from nOlsy areas; and ~he dlfference 

between the market values of houses and the subjective value WhlCh owners 

51 Herndge and ChIf, "Alrport Noise and Mental HOspItal Admission, 6 Sound, 
1972. 

52 Meecham and SmIth, "Effects of Jet Aircraft NOIse on Mental Hospital 
AdmIssions," ] 1 BrItIsh Journal of Audiology, 1977. 

~3 Kerse, The La'.\' Relatmg to Noise, at 9, 
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attach to them due to their surroundings, familiarity, proximity to fnends and 

50 on. 

Studies of the monetary effects of noise, made by the OrganizatlOn for 

Economie Co-operation and Developrnent, have glven results varymg not only 

from one airport te, another but from one place to another In the 

neighbourhood of the sarne alfptJrt. ThIs IS not surprismg when IL IS 

remembered that there are housmg shortages in most countnes so that factors 

other than noise enter i11to house pnces.54 

We shouid not neglect though sorne other mdirect cests of nOise, 

measured 10 terms of expenditure on medlcal attention and pharmaceuttcals, 

losses m labour productlVlty and educatl0nal attainment.55 In the same 

cate~0ry, we could dasslfy economJC loss tha t occurs due to the adverse effects 

of noise on animaIs that are kept or bred by sorne mdustnes.50 

1.4 Reflection of Airport Noise E"ects on Social Relations 

Smee the early years of the eentury transportation has had an Impact on 

the lives of the great maJonty of people livmg In the developed natIons 10 the 

world. Its Impact has had both favourable ana unfavourable aspects. 

Noise levels m sorne cornmumtles near major alrports have;: becoITle sa 

intolerable that many resldents cannot contmue to hve m those cornmumtJes. 

This situation lllustrates what is perhaps t!-te baSIC confhet over aireraft nOlse, 

54 Airports and the Envlronrnent, OECD, 1975. 

55 IbId., at 28. 

56 Causby v. United States, 328 U.S. 256 (1946) and Nova Mink Farms v. Trans­
Canada Airlines (1951) 2 D.LR. 241, Nova Scot13 Supreme Court. 
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namely that one group of people enjoys the economic benefits of the air 

transportation industry while a different group, which derives no such benefits 

IS subjected to noise. ~7 

On the other hand, there are very few people in developed and 

developing countnes who do not reap daily benefits from the speed and 

fleX1bility of modern aireraft; It carries rus mail, delivers his goods, sprays lus 

crops, forecasts the weather and can transport him anywhere in the world 

within mere hours. Another factor that should a1so be considered is the 

contribution of air transport to the development of trade and commerce of a 

nation and consequently to Its economy.S8 

Airport nOise has hecome a public policy problem because il involves 

interests that should be balanced and controlled such as hum an health and 

well-bemg, and finance. It is obvious though that it is very difficult, if not 

impossIble, to favour the well-being of the airports' neighbours without causing 

any harm or nsking the economiC strength of the airline mdustry and vice 

versa . 

.57 Anthrop, D.F., "The Noise Crisis", In: Noise Pollution and the Law, 
Hilderbrand, 1970. 

58 Hood, "The Jet-set and the Law," Pacific Law Journal, Vol. 1, 1970. 
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2. INTERNATIONAL LEGAL REGULATION RELATING TO NOISE 

2.1 The British Initiative of 1966 

The problem of airport noise pollution has not emerged in the last few 

years. Governments have been aware of it many years ago. The first mitiative 

towards an intergovernmental consensus on nOise control was taken by the 

British Minister of AviatIon, Roy Jenkms, who in 1966 called an "International 

Conference on the ReductlOn of NOlse and Dlsturbance caused by CIVIl 

Alrcraft", AlI the countnes engaged m clvll aviattonW were mvited to dlSCUSS 

the problem of âlrcratt noise and its control.60 

The conference was held ln London in the form of Commlttees, each 

one of which dealt with dlfferent aspects of the problem. The issues studied 

during the confer~nl,..,e were the deSIgn and construction of quieter engmes; the 

mitigation of ground nOlse by proper choice of arrport SItes, cardul preparation 

of airport wastes plans and restrictions to resldentlal developments m the 

vicinity of alrports; operational noise abatement procedure~., ta hmlt the 

disturbance caused by arrcraft noise at take-off and landmg; the methods that 

should be used to determme the maximum tolerable nuIse levels and lo assess 

to what extent regulatlons are obeyed, insulation of bUIldings located near 

airports and the possibility of reducing noise caused by aJrcraft noise durmg 

--~-------

59 Twenty-slX states and eleven InternatIOnal Orgamzations sent representatJve~ 
to the Conference. 

60 Lloyd, "The Aeroplane as a threat to the Environment," Aeronautlcal Journal, 
October 1972. 



20 

maintenance or testing procedures.61 Aiter discussions that lasted a week, 

there was agreement on most of the issues, and the conference concluded that: 

a. 

b. 

c. 

d. 

There is a need, if quieter aircraft are to be built, to 
include acoustic characteristics among aircraft 
certification criteria; 

There is importance of establishing satisfactory 
procedures for specifying noise levels; 

There 1S a need of insuring thalland located in the 
vicinity of airports is usecf, insofar as possible, for 
purposes compatible with the degree of noise 
âisturbance likely to be encountered; 

Aireraft operational procedures can be made still 
more effective in respect of noise reduction if certain 
aireraft charaeteristlcs or equipment are modified, 
without involving any deterioration of safety levels, 
but with economic factors being taken into 
account.62 

61 Balat, R., ''Technical Aspects of the Aircraft Noise Problemll, IT A Studies, 67/4-
E, 1967. 

62 Ibid. at 6. See also "Aircraft Noise", British Board of Trade, November, 1966. 
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2.2 The ICAO Action 

2.2.1 J'he Chica~o Convention of 1944, the Air Transit A~eement and 

Bilateral Air Services A~reements 

Aircraft noise regulations and other environmental standards can be 

legally based on the provisions of the Chicago Convention, the Air Transit 

Agreement and the bilatt;ral Air Services Agreements.63 

tJthough there are no specifie rules in these instruments pertainmg to 

aircraft noise, each state has reserved the authority to prescïibe rules and 

regulations governing the operations of foreign aircraft wlthin its territory. 

There are no restrictions imposed on the form in which these rules may 

appear; nor any constraint in relation with their content is set forth. As a 

result, national regulatory agencles are free to establish hmits and regulations 

with regard to aireraft noise, affeeting in trus manner foreign aireraft, without 

violating rules of internationallaw. However, these ru les would be good to be 

set by ICAO for the sake of uniformity under the mechanism of Articles 37, 

54(1) and 90 of the Chicago Convention. 

The provision of Article 1 of the convention contains the principle of 

"complete and e~::.:usive sovereignty" of astate over the air space of its 

territory, a principle that is recognized and respected by aH contraeting states. 

Although each contracting state is bound, under Article 5, ta allow 

aireraft of other eontracting states to enter its territory for non-scheduled 

63 The Convention on International Civil Aviation signed at Chicago, 1944, ICAO 
Doc. 7300/6, 1980; The International Air Services Transit Agreement, 1944, ICAO 
Doc. 7500. 
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services, or to cross its territoI)' for the purpose of non-stop transit flights and 

to stop for non-traffie purposes without prior permission being necessaI)', the 

grant of sueh rights is expressly in this article "subjeet to the observance of the 

terms of this convention", 

For scheduled international air services the convention provides in 

Article 6 that, they may be operated over or into the terri toI)' of a contracting 

state after special permission or other authorization is granted by that state, 

"and in accordance with the terms of sueh permission or authorization. 

The most Important provision of the Chicago Convention which may 

implieitly be related ta noise regulation is article Il which reads: 

Subject ta the provisions of this Convention, the laws 
and regulations of a contracting state relating to the 
admisSIOn to or departure from its territoI)' of 
aireraft engaged in international air navigation, or to 
the operatton and navigation of such aireraft while 
within i15 territory, shalf be applied to the aircraft of 
aIl contracting states without distinction as to 
nationality, and shaH be eomplied with by sueh 
aireraft upon entering or departing from or while 
within the territory of that state. 

As far as the domestic authorities impose conditions which are uniform 

to aireraft of aH contracting states at every airport open to public use, 

provisions of the Convention will not be violated. 

Aceording to Articles 17-21 of the Convention (nationality of aireraft), 

states have authority to prohibit or regulate flights of aireraft of their own 

nationality wherever they may be, and eonsequently they may attaeh noise as 

a factor for the grant of registration or eertifie:ltion. 

Article 2 of the International Air Transit Agreement64 provides that the 

64ICAO Doc. 7500, 1944. 
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agreement is subject to the provisions of the Chicago Convention, and the 

provisions mentioned above are also applicable. 

Bilateral air services agreements that are concluded between states for 

the grant of commercial traffic rights may contain provisions slmilar ta those 

of Article Il of the Chicago Convention.65 They may also contam specItïc 

rules relating 10 noise, as in the case of the agreement belween the 

Government of the United Kingdom and Northern Ireland and the 

Government of the Soviet Socialistic Republic concerrling Air Services and 

Amendments.66 

2.2.2 The Developments in ICAO Committee on Aircraft Noise and Annex 

The International Civil Aviation Organization, after the British Initiative 

of 1966 has taken measures on the international level to reduce noise 

generated by airera ft. The first formal ICAO policy was promulgated at the 

eighteenth Assembly in 1971 by the adoption of Resolutlon A18-11.°7 This 

resolution was adopted unanimously and established the ICAO position for the 

Human Environment Conference held in S toekholm m 1972, w hich recognized 

the adverse effects on the environment caused by advances in modern civil 

aviation. 

ICAO's efforts ta mitigate the noise levels in the vicinity of airports had 

6S See the United States standard bilateral air services agreement. Article 5 
repeats the provisions of artIcle Il of the Chicago ConventIon. 

66 Bin Cheng, The Law of InternatIonal Air Transport, 1<162. 

67JCAO Doc. 8958, A18-RES, Vienna 15 June - 7 July, 1974. 
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started a few years prior to the United Nations Conference on the Human 

Environment held in Stockholm. The sixteen Assembly session held in Buenos 

Aires in September, 1968, adopted resolution A16-3, with title Alreraft Noise 

in the Vicinity of Alrports. The resolution came after recommendations of 

JCAO Fifth AIr Navigation Conference, held in Montreal in November, 1967, 

and instructed the Couneil: 

(1) 

(2) 

(3) 

(4) 

ta caU an international conference within the 
machinery of ICAO as soon as practicable, bearing 
in mind the need for adequate preparation, to 
eonsider the problem of aircraft noise in the vicinity 
of airports. 

ta establish international specifications and 
associated guidance material relating to aireraft 
noise. 

to include, in appropria te existing Annexes and 
other relevant ICAO documents and possibly in a 
separate Annex on noise, such material as the 
description and method of measurement of aircraft 
noise and suitable limitations on the noise caused by 
aircraft that is of concern ta communities in the 
vicinity of airports, and; 

ta publish such mat~~rial on a progressive basis, 
commencing at the earliest possible hme.68 

As a result of the concern voiced by resolution A16-3, ICAO convened, 

in November and December 1969, a special meeting on aircraft noise in the 

vicinity of aerodromes. This meeting, attended by 161 persons, representing 

28 states, one non-contracting state, and 9 international orgamzations, had as 

its mam goal development of noise certification standards for future subsonic 

airplanes for inclusion in a new Annex to the Chicago Convention.69 The 

68 ICAO Doc. 8779. Assembly Resolution. A16-3, B1.:enos Aires, September 1968. 

69 Fitzgerald, G.F., "Aireraft Noise in the Vieimty of Aerodromes and Sonie 
Boom", University of Toronto Law Journal, Vol. 21, 197L 
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main questions considered were: the preparation of standardized methods to 

represent and measure aircraft noise; hum an tolerance to nois~ ln the vicinity 

of aerodromes; noise certification; criteria to be selected ln drawing up 

operating procedures for aircraft noise alleVlation, land use control; and noise 

alleviation procedures during ground run-ups.70 

The meeting, first of aU, worked out a detailed plan for the nOIse 

certification of aircraft and basic international certification specifications. The 

main purpose of the certification plan was to reduce noise from future subs011lC 

aircraft to levels iar below that of machmes whlch alre;;ldy existed. Aircrafts 

and engine manufacturers would have to find ways of bringmg alrcraft nOIse 

down ta levels enabling thefll to comply with nOlse certification standards. The 

meeting also recommended that ICAO shoulà very quu:kly examine the 

problem of reducing the noise of existing aircraft and proposed the creation of 

a working panel to study thls question.71 It was also agreed that the nOise 

certification plan should apply to an turbojet subsonic aircraft wlth a welght of 

over 5,700 kg, other thai1 aircraft certificated for a runway length of at most 

450 metrec: and powered: 

either by engines with by-pass ratio72 at least 2; 

or by other categories of engines for which the 
applIcation for the prototype airworthiness certifkate 
haa been accepted after-l January 1969. 

70 ICAO Doc. 8857, Noise, Aircraft Noise in the Vlcinity of Aerodromes, Report 
of the Special Meeting on Aireraft Noise in the Vicimty of Aerodromes, Montreal, 
25 November - 17 December, 1969. 

71 Ibid. 

72 The ratio of the air mass t10w through the by-pass duets of a gas turbine engine 
to the air mass flow through the combustion chambers calculated at maximum thrust 
when the engine is statlOnary in an international standard atmosphere at sea level. 
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The Federal Aviation Administration of the United States had already 

published its own regulations shortly before November 1969. They apply ta 

aireraft for which the airworthiness ccrtificate had been requested as from 

1 January 1967. A very inflexIble attitude could have been expected on the 

part of the U.S. delegation sa as ta have U.S. standards adopted 

internationally, but It was reeognized that le AO standards conccrning noise 

certificatIon could be different and eonsidered as a minimum, with each state 

able to apply stneter provisions to aireraft operating in its territory.73 

The work of this meeting resulted in the adoptIOn of draft International 

Standards and Recommended Praetiees for Aireraft Noise which the council 

of ICAO adopted on Apnl 1971 to form the text of Annex 16 on Aireraft 

Noise.74 Subsequently, the ICAO Couneil during lts meeting on February 3, 

1970 established the Commlttee on Aireraft Noise (CAN) to assist in the 

development of mternational specifications for noise certification of aircraft 

and associated equipment. Since then, the CAN has expanded the items 

eovered in Annex 16 following these steps: 

November 1971 

Mareh 1973 

CAN/2 Meeting. The Committee develops 
standards to cover production and developed 
vçrsions of non noise-certificated subsonic jet 
aeroplanes manufactured after J anuary 
1976.75 

CAN/3 :Meeting. The Committee develops 
recommendations for the extensions of the 

73 ITA BulIetin, "New ICAO Regulations on Noise CertificatiOn", No. 6, 9 
February, 1970. 

74 Annex 16 - Aireraft Noise, First Edition, August 1971. 

75 ICAO Doc. 8993, CAN/II, Montreal, 15-26 November 1971. 
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October 1976 

November 1976 
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applicability of noise certification standards ta 
suosonic jet aeroplanes of 5700 kg or less and for 
the noise certification of light propeller driven 
aeroplanes.76 

CAN{4 Meeting. The Commlttee develops: 
(a) more stringent noise certificatlOn 

standards for new subsonic jet 
aeroplanes (for which the applicatlOn 
for type certification 1S submltted after 
6 October 1977) and their 
deriva tlves; 77 

(b) standards for noise certlflcatlOn of 
heavy propeller driven aeroplanes 
other than STOL78 aeroplanes; and 

(c) guidelines for nOIse certlfïcatlOn of 
future supersoruc transport aeroplanes, 
propeller-dnven STO L aeroplanes and 
mstalled auxiliary power umts (APUs) 
and associated aircraft system when 
operated on the ground.79 

The Second Edition of Annex 16 
incorporating aIl the above-mentioned 
amendments was issued with date ta come 
into force 6 October 1977.80 

CAN/5 Meeting. The Committee revises the 
noise certification requirements for new 
subsonic jet aeroplanes formulated al the 
CAN/4 Meeting, introducmg number of 
engines as an additional parame ter for 
determming the permissible noise levels.81 

76 ICAO Doc. 9063, CAN/3 Montreal, 5-23 March, 1973. 

77 An aireraft WhlCh, from the point of Vlew of alrworthiness, is similar ta the 
noise certificated prototype but incorporates changes in type deSign which may affect 
its noise characteristlcs adversely. 

78 Short take-off and landing. 

79 ICAO Doc. 9133, CAN/4, Montreal, 27 January - 14 February, 1975. 

80 Annex 16 - Envlronmental Protection, Volume I. 

81 ICAO Doc. 9197, CAN/5, Montreal 15-30 November 1976. 
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May-June 1979 
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The Third Edition of Annex 16 incorQorating 
amendments resulting From CANj5 
recommendatlons was issued with date ta come into 
force 10 August 1978. 

CANj6 Meeting. The Committee develops: 
(a) noise certification standards for 

helicopters; 
(b) noise certificatiOn standards for future 

production and denved versions of 
existing supersomc aeroplanes; and 

(c) [urther refmements in the eXlsting noise 
certification reqU1rements for subsonic 
jet aeroplanes and propeller-driven 
aeroplanes.82 

During the same meeting, It was proposed 
that Annex 16 should be retitled 
Environmental Protection and to be issued in 
two volumes as follows: Volume l - Aircraft 
Noise and Volume II - Aircraft Engine 
Emissions. 

CAN/7 Meeting. The Committee proposes: 
(a) improvements in the noise certification 

procedures; and 
(b) relaxation of maximum noise limits for 

helicopters.83 

First meeting of the Committee on Aviation 
Environmental Protection which proposed: 
(a) further improvements in the noise 

certification procedures; 
(b) introduction of a new chapter 10 for 

propeller-driven aeroplanes not 
exceeding 9.000 kg maximum 
certificated take-off mass and;84 

The above proposaIs were adopted as amendments ta Annex 16 by the 

82 ICAO Doc. 9286, CAN/6, 6th Meeting, Montreal 23 May - 7 June 1979. 

83 ICAO Doc. 9419, CAN!7, Montreal 2-13 May, 1983. 

84 ICAO Doc. 9499, CAEP/l, Montreal 9-20 June, 1986. 



29 

ICAO Council at its meeting on the 4th of March, 1988, and are applicable 

since 17th November 1988, and form part of Annex 16 as it IS :n force today. 

At this point, we should sec the position that different ~tates have been 

holding during these years of evolution of the rules. of Annex Ih. There are 

mainly two groups of states, the interests of which ICAO has been trying to 

balance: on the one hand, thOSè with noise problems at thea' 31rports whlch 

introduce relevant prohibItions of non-noise certificated dllcraft; and on the 

other hand, states, partlcularly [rom developing rcglons, WhlCh expected to 

experience severe hardshlp when nOise prohIbItions were introduced in the flrst 

group of states. The mam concerns of developing states IS for the econornlC 

and financlal vlabihty ot thelr aJf carriers.RS 

Dunng Its twenty-thtrd seSSIon. the ICAO Assembly adopted ResolutIOn 

A23-10,&> requestmg states not to prohibit before 1 January 1988 the 

operation of foreign registered subsomc jet aeroplanes not conforrning with 

noise certifIcation standards of Annex 16. 

The problem was even more burning during the twenty-sixth session of 

the ICAO Assembly held ln Montreal, 23 September - 10 October 1986. The 

subject generated consIderable dIscussion at the Seventh and Eighth Meeting 

of the Executive Commlttee, where states consldered the posslbility of 

establishing d new implementation schedule for nOIse standard~ under 

Assembly Resolution A23-10. Many deiegatlOns expressed support for any 

decision that ffilght allev!3te the dlffIculties of developmg countnes m this 

regard and sought a t1exlbk approach to the problem. The delegations 

&5 "Afncan Alrlmes concerns over Noise RegulatIOns") InteravJa AIr Lettd, No. 
11,087, Septembt:r 19, 1986. 

86 ICAO Doc. 9316, A23~RES., Montreal 16 September - 70ctober, 1980. 
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underlined once more the fact that the problem before the Committee, while 

vital to environmental consIderations and the welfare of human beings, had 

severe economlC dimenslOns for developing c::JUntries, many of whom were 

struggling under heavy debt burdens. Implementation of Resolution A23-10 

prohibition date would mean that operation of a portIon of the fleet of some 

airlines, and III some cases the en tIre fleets, which did Ilot meet noise 

certIficatIOn reqLllrements under Chapter 2/17 would be prohlbIted to certain 

regions, and could result in the grounding of aircraft that otherwise could 

continue ln service for many years. In the same meeting, the delegattons also 

considered the problems ansing out of possible restrictIOns on continued 

prodUCtlon and operatIon of subsûnic jet aeroplanes not complymg \Vith the 

more stnngent IlOlse certificatIon reqUlrements of Chapter 3.88 

As was expected two mam points of view were expœssed: One of the 

developing countnes, that sUItes could agree ta extend the Implementation date 

of ResolutIOns A23-10 by sorne five years; and one of the devf'loped countries, 

that they consIdered the granting of exemptions on an ad hoc basis, bilaterally 

and reglonally, a preferable course of action ta changmg the Implementation 

date. The states of thlS group had serious problems because governments had 

already introduced leglslation which conformed with Resolution A23-10 agreed 

87 Annex 16, Vol. l, Chapter 2 applies Wlth sorne exemptions to subsomc Jet 
aeroplanes WhOSè apphcatlOn for certificate of mrworthmess for the prototype was 
accepted befme 60etober 1977. 

88 Annex 16. Vu!. l, Chapter 3 apphes to: (1) Subsomc Jet aeroplanes -­
Applic;Jtlon tor certJtICate ut alrworthiness for the Prototype 3ccepted on or after 6 
Oetober 1977. (2) Propelkr-dnven aeroplanes over 5700 kg -- ApplIcatIon for 
certlflcate of mrwmthmess for the Prototype accepted on or after 1 January 1985 and 
he fore 17 November 1988. (3) Propeller-dnven aeroplanes over 9000 kg -­
Applicatlùn for certlbcate of mrworthmess for the Prototype accepted on or after 17 
November 1988. 
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SIX years ago and it would be unrealistic to expect such legislatlon to be 

changed, partlcularly In the light of ever-increasing pressure on governments 

from environmental groupS.S9 

In a spirit of c0mpromÎs\;, the commlttee proposed a resolutlon (7/4) 

which retleeted the will of states to compromIse and was adopted by the 

Assembly as Resolution A26-11 90• It reads as follows: 

WHEREAS restrictions on the use of aireraft operated by carriers of lC AO 
Member States are a probLem of general mterest WhlCh must be 
resolved by the International aeronautical commumty; 

WHEREAS the adoptIOn of unilateral measures in thlS sphere senously 
jeopardises the stabihty of atr transport and the pnnclples laid down in 
t~~ Chi.eago Conv~ntio~.of ~944 concernmg"eooperatio~ m internatIOnal 
cIvIl avwtlOn and Ils utlhzatIOn to the benetIt ot aIl natIons and peoples 
of the world; 

WHEREAS experienee has shown that economic pressures and competttlOn 
are driving airlmes towards renewmg their fleeis wlth modern, fuel­
efficient and more quiet alfcraft; 

NOTING that the Twenty-Thlrd SessIon of the Assembly, ln Resolution A23-
10, addressed the rroblem of nuise mternational standards for SUbSOillC 
jet aircraft under Chapter 2, Part II of Annex 16 (Thlrd EditIOn) and 
that sorne Contractmg States intend, consistently wlth Resolution A23-
10, to aDply Chapter 2, Part II restrictIOns on l January 1988 and have 
prattical or legaT difficulties in adopting a new ImplementatIOn date; 

WHEREAS the Thlrd Air Transport Conference, respondms ta wldespread 
concerns that the implementation of Annex 16 standaras In accordance 
with ResolutIon A23-10 would Impose severe economlC and financral 
hardshtp and number of airlines, requested the Counell to study the 
possiblhty of cstabhshmg a new implementatlon schedule for nOIse 
standards under Resolution A23-1 O~ 

WHEREAS the Counc!l has Identlfied the extend of alrcraft operallOns that 
could, potenually, be adversely affected by the applIcatIon of nOIse 
restrictlQn on 1 January 1988; 

89 ICAO Doc. 9489, A26-Ex, Assembly 26th SeSSIon, Executive Committee, 
Report and Minutes, 1986. 

90 Ibid. 
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WHEREAS the environmental effect of the adoption of provisions to erohibit 
the use of foreign aircraft which do not meet tfie noise certification 
reqUlrements in Chapter 3, Volume I, Annex 16 has not yet been 
stuâied on a worldwide basis; 

WlŒREAS) furthermore, such restrictions would impose a heavy economic 
burden on the alflmes of those countries which do not have the financial 
resources Lü re-equip thelr fleets; and 

WHEREAS resolution of noise problems must be based on the mutual 
recognition of the dlfficulties encountered by Contracting States and a 
balance among thelr different concerns; 

THE ASSEMI3LY: 

1. STRONGL y ENCOURAGES contracting states to continue ta co­
opera te bIlateraIly, reglOnally and/or inter-regionally in order to alleviate 
the severe economic hardslup which sorne airlmes would suffer if 
Chapter 2, Part II restrictions \Vere imposed from 1 January 1988; 

2. URGES contractmg states which impose such noise prohibitions in 
accordance with Resolution A23-10 to grant exemptions for up to two 
years from the date of such an impositlOn for existing levels of service 
and frequencies through mutually acceptable temporary agreements; 

3. REQUESTS the Council ta study as a matter of.urgency the economic 
implications of lImlting operations of subsonic jet mrcraft whi;:h comply 
wiih Annex 16, VoL l, Cnapter 2, but which do not meet wlth Annex 16, 
Volume l, Chapter 3, witti a view to making recommendations to the 
next ordlOary SessIOn of the Assembly; 

4. URGES aIl Contracting States to abstaîn from adopting prof/islons ta 
prohib\t the use to or from their terri tories of subsonic aircraft of foreign 
registratlOn WhlCh comply with Annex 16, Volume l, Chapter 2 but 
wl1ich do not meet the noise certIfication standards in Annex 16, 
Volume l, Chapter 3, pending further review of the recommendations 
of the Councii. at the next ordinary session of the Assembly in the light 
of WhlCh action WIll be taken. 

2.2.3 Recent Developments, and the ProposaIs for the next Extraordinary 

Session of the ICAO Assembly 

The ICAO Council pursuant to Resolution A26-11 assigned the 

Secretariat, with the assistance of a group of experts from States and the 
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industry, to carry out a study on the economic implications of possible future 

operating restnctions on subsonic jet aireraft 'l.hieh are not reqUlred Lo meet 

the noise certifIcation standards of Annex 16, Volume l, (hapter .1 (that IS 

non-noise certtficatcd aircratt amI Chapter 2 dlrcraft). 

The results ot thls study were presented by the Councli IJ1 dunng the 

Twenty-Seventh S~sslon of the ICAO Asscmbly, held m Montre;:J! from 19 

Septembcr to () (ktobt'l' 19H9, Dunng the discussIOns 111 tlte E,..:ccutIve 

Commlltee~ there wa~; g~~neral acceptance that there was an urgent necd for 

that Session of the Assembly to adopt an integraled approach that would 

recognize the dlffering needs and constramts m dlffercnt rcglon~ and would 

produce a c1early defined policy on noise restrictlOns and their appltcatlon. It 

was beheved thdt m the abst:nce of a co-ordinated mternat\onal approach to 

this issue the nsk of un!l::.ltcral actlOn~ by indlvldual alrports or ~t;}ks woulJ be 

likely to increé1se, wlth the relevant prob!ems for olher alrports and Stêtes, as 

weB as for 31rcraft operatürs lt was also belteved that It was the task of that 

Assembly tü resolvè the Is~ue and find the necessary balance between 

environmental ~nd economic concerns.V2 

:tvlany delegatluns expressed appreciatlon tor the work of the Councii 

and the Secretanat, and expressed general support fOï the draft resolutlon 

contamed therem. However, there were dJtTenng vlews regardmg the 

developments and amendments to these draft proposaIs ln the vanous olher 

working papers. Same delegates drew the Committee's attentIon to the 

extreme political pressures in many countnes for action to prote ct the 

91 ICAO Doc. A27-WP/47, EX/12, 28/6/89. 

92 ICAO Doc. 9594, A27-EX, Montreal 19 September - 6 October 1989. 
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environment. On the other hand, many delegates93 expressed the view that 

the draft resolution did not go far enough in protecting the economic interests 

of States which were not intendillg themselves to introduce operating 

restnctions, for many of which the impact of operating restrictions by other 

countries would be cntical not only for their airlines but also for the well-being 

of their economies as a whole. 

Because of the wide diversity of views expressed, the Committee decided 

to establish a Workmg Group, composed of one or two representatives from 

each of the eight world regions, to work on the proposed draft resolution. The 

report of the Working Group was presented ta the Executive Committee which 

noted that the Group haJ been able to agree on the general wording of a 

revised text for all the Resolving Clauses of a draft resolution, with few 

exceptions which It referred to the Committee for consideration. However, the 

Group had lùund consIderable difficulty in reaching compromises regarding the 

earliest acceptable date of phased operating ban on Chapter 2 aircraft,94 and 

the guaranteed operating life of Chapter 2 alrcraft,95 as weIl as the nature and 

duration of possible exemptions to each of these elements. Although 

developed and develClping countries made sorne concessions, the Group had 

been unable to reach an agreement. 

The Executive Committee recognized that there were fundamental 

pnnciples and concerns at stake as regards each of these issues, stemming on 

the one hand mainly from powerful environmental pressures and on the other 

93 WP/123, presented on behalf of thirty-one Afdcan States. 

'14 The mitIaI Vlews had ranged from 1 January 1995 to 1 January 2000. 

'15 The InItml views had ranged from twenty-three ta thirty years. 
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hand from eritteal eeonomic problems. As a result, the Committee proposed 

a solution which was adopted by the Assembly, that the question of operating 

restrictions in relation ta aireraft noise should be referred to the next 

Extraordinary Session of the Assembly, on the understanding that no umlateral 

action would be taken in the meantime by any State or group of States 

regarding the mtroduction of operatmg restrictIOns on Chapter 2 aircraft.'>O 

Since then, the Council referred the issue for consideration by the Air 

Transport Cornmlttee, which has undertaken an extensive study of the issue of 

operating restrictions related to aircraft noise and presented proposaIs WhlCh 

it believes should serve as a basis for the adoption of a comprehensive world­

wide agreement by the Assembly during its Twenty-Elghth (Extraordinary) 

Session, whlch wlll be held from 22 ta 26 Oetober, 1990.97 

The Committee is proposing a new framework for the phasing-in of any 

operating restnctions on Chapter 2 aireraft over a period of time, blJ~ the 

commencement date and duration of this period have not been specified 

because the Committee believes that they are policy matters which are 

properly the responsibility of the Council and ultimately the Twenty-Eighth 

Session of the Assembly.'>8 In the draft Assembly workmg pâper, the 

Committee draws the potential global impact of mtroducmg the framework of 

different times, by showing the estimated number of Chapter 2 aircraft which 

would be subject to the phasing-in of operating restrictions by States in the 

96 ICAO Doc. 9545, A27-EX, and ICAO Doc. 9550, A27-Min P/1-16, Plenary 
Meetings; Minutes. 

97 ICAO Doc. C-WP/9083, 7/5/90. 

98 See Resolvmg Clauses 2 a) and b) of the draft Resolution in Appendix A 
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"noise-restricted areas".99 On the Issue of aircraft life, the Comrnittee's 

Working Group concluded that a reasonable lifespan for the purpose of not 

curtailing aireraft life unduly in the context of noise related operating 

restncllOns, covering aIl types of Chapter 2 aireraft, would be 25 years. 

Although sorne members of the Committee noted that inclusion of such an 

aircraft life guarantee would have the impact of delaying withdrawal of sorne 

Chapter 2 alreraft, it was finally agreed that lack of specification at this time 

would complieate more the task of the Assernbly'!<lO 

2.2.4 The Legal Status of Annex 16 on Environmental Protectior~ 

Before we go any further we should see what is the legal status of the 

provisions included in the Annexes to the Chicago Convention and 

consequently the provisions of Annex 16 on Environmental Protection. 

The Chicago Convention in article 37 states that every contracting State 

has an obligation101 to: 

Il ... collaborate in securing the highest practicable degree of 
uniformlly In regulations, standards, proceaures, and organization 
in relation to aircraft, personnel, airways and auxilliary services in 
aU matters in which such uniformlty will facilitate and improve air 
navigation." 

The adoption of such standards and recommended practices is one of 

99 It is assumed that "nOlse-restricted are as will consist of the territories of the 
twenty-three Member States of the European CiVIl Aviation Conference, Australia, 
New Zealand, and the Umted States. See also Appendix B for the estimated number 
of Chapter 2 aircraft subJect to phasmg-in of operating restnctions commencing on 
different dates. 

100 rCAO Doc. C-WP/9083, 7/5/90. 

101 The wording of article 37 shows that States have to eo-operate: "Each 
contracting State undertakes.. ... ". 
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the mandatory functions of the ICAO Council, as it is stated in article 54(1), 

and are designated as Annexes ta the ChIcago Convention for the sake of 

convenience. The procedure WhlCh the Council follows m adoptmg the 

Annexes is described in chapter XX of the ConventlOn. 102 

This fundion of the Councii IS described as quasi-legislative rather than 

1egislative because the stan lards are not binding on member States agamst 

their wil1. 103 Il is true thm with sorne exceptions lO4 States have no legal 

obligation ta implement or to comply \Vith the provisions of a duly promulgated 

Annex, unless they find it practicable to do SO,l05 

This positiOn, that the standards prescribed in an Annex arc not binding 

legislative enactments as that concept is traditionally understood, 15 emphaSlzed 

by the wording of article 38 of the Chicago ConventlOnyJ6 Its provisions in 

102 Actually Chapter XX of the ConventIOn (ANNEXES) includes only article 90 
which has the title "Adoptlon and amendment of Annexes". 

103 Cheng Bin, The Law of International Air Transport, Oceana Publications, New 
York, 1962. 

104 See article 12 of the Chicago Convention pertaming to fuies of the air 
governing tlights over t!1e high seas. 

105 See the wording of articles 22 and 23 of the Chicago Convention where the 
spirit of the ConventlOn 15 apparent. 

106 Article 38 reads: 
"Any State WhlCh finds it Impracticable ta comply in all respects wlth 
any such mternatIOnal standard or procedure, or to bring its own 
regulations or practICes mto full accord with any international standard 
or procedure al' ter amendment of ther latter, or whlch deems it 
necessary to adopt regulatlOns or practices dlffenng ln any partlcular 
respect from those established by an mternational standard, ~hall give 
immediate notification to the International Civil AVlatlon Orgamzatlon 
of the dlferences between its own practice and that establIshed by the 
international standard. In the case of amendments ta IflternatJonaJ 
standards, any State WhlCh does not make the appropnate amendments 
to its own regulations or practices shall glve notice to the Council 
within sixty days of the adoption of the amendment ta the mternational 
standard, or indicate the action which It proposes to take. In any such 
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fact provide that it is for each contracting State ta decide whether or not ta 

comply with or give effect ta an international standard, because by requiring 

the notification of differences ln aIl these cases in which aState might depart 

from the provisions of an international !)tandard, article 38 recogmzes that the 

contracting States are frt:e not to adhere to these regulations. J07 According 

to the same article, this notIfication may be made by individual States either 

before or after an Annex has come into force. In other words, aState may 

decide at any time not to comply wlth a given international standard, except 

those which mcorporate rules of the aIr applIcale over the hlgh seas. The same 

conclusion applIes ta recommended practices, because they are non-obligatory 

by definitionYl8 

In conclusion we could say that international Standards and 

Recommended Practices (SARPS) which are incorporated in Annexes apply 

to member States on a contracting-out basis. This means that a contracting 

State is, in the eyes of the ICAO mternational community, bound ta impkment 

the provisIons of an Annex, unless it has filed a difference in accordance with 

the provisions of article 38 of the Chicago Convention. 

case, the Council shall make immediate notificaton to aIl other States 
of the difference which exists between one or more features of an 
internatIOnal standard and the corresponding national practrce of that 
State. " 

107 Buergenthal Thomas, Law-Makmg in the International Civil Aviation 
OrganizatlOn, Syracuse Umversity Press, 1969. 

lOS IeAO Doc. 4411 (A1-p/45), Assembly Resolution A1-31, 1944. 
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3. NATIONAL LEGISLATION RELATING TO AIRCRAFf NOISE. 

3.1. The V.S. Regulatory Approach 

The nation with the greatest airport noise problems in the world is the 

United States of America. The Federal Aviation AdministratIon (FAA) 

estimated in 1986 that approxlmately five million United States 3Irport 

neighbors reside withm areas affected by an average day-night sound level of 

sixty-five decibels or greateryl9 Although there have been numerous 

attempts ta reduce the amount of noise I.!mitted by aIrera ft and to make the 

noise more acceptable to airport neighbors, the problem still exists. Today, the 

problem has become mcreasingly acute with the expansion of the aIrline 

industry,uo 

RegulatlOns relating to airport noise control may be promulgated by the 

federal government, or the local government or even by the airport proprietors. 

3.1.1. Federal Regulation 

Until the begmnmg of 1985, the Civil Aeronauties Board (CAB) was 

responsible for carrying out federai economlC regulation of alr transport, which 

included controlling entry 111to the industry. Although the CAB could attach 

109 Federal Aviation Admimstration, Alternatives Avmlable to Accelerate 
Commercial Airport Fleet ModermzatlOn Il, 1986. 

110 Harper Donald V., "RegulatIOn of Aireraft Noise at Major Airports: Past~ 
Present, anJ Future", Transportation Law Journal, Vol. 17, 1988. 
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conditions and limitations ta the eertificates of publie eonvenienee and 

neeessity it issued, it did not do so in terms of noise abatement because it did 

not believe that economie regulation included regulatlOl1 of noise produeed by 

the airlines certificated by the CAB. This was rather a problem that had to do 

mainly with the character of the airport, an F AA problem, than whether or not 

an airline should serve a given point. The refusaI of the CAB ta be a 

participant In the regulation of aireraft noise~ left the other federal ageney 

(F AA) eoncerned with aViation, alone to deal with the problem. 

The principal aViation responsibilities assigned ta the Federal AViation 

Adrninistrator, and since 1966 the Secretary of Transportation, are the safety 

and promotion of mr commerce. lll The Federal Aviation Act of 1958 gave 

the Federal Aviation Administration (FAA) power to regulate the nations 

navigable airspace Section 1508 provided that "the United States of America 

is declared to possess and exercise complete and exclusive national soverelgnty 

III the airspace of the United States ... ",ll2 giving trus power to the federal 

government. Furthermore, the Secretary of Transportation has broad authority 

ta regulate the use of the navigable airspace "in arder ta insure the safety of 

aircraft and the efficient utilization of such airspace ... "113 and "for the 

protection of persons and property on the ground."114 ThIS grant though uf 

exclusive junsdiction, concerns only the airspace of the United States. 

Consequently, the states have sorne jurisdictîon over the ground activities at 

III Federal AviatIon Act, 49 U.S.c. para. 1301-1303 (1976). 

112 49 U.S.c., para. 1508 (1970). 

113 49 U.S.c. para. 1348 (a). 

114 49 U.S.c. para. 1348(c). 
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airports. 

Under the provisions of the Aet of 1958, the F AA was the authority to 

issue "type" certifieates for aireraft, aireraft engines, and propellers If It is found 

that sueh aircraft, aireraft engine, or propeller is of proper design, material 

specification, construction and performance for safe opé:ration. lls The FAA 

has also the authonty ta eertify the airwortluness of aireraft. In both cases, the 

F AA may preseribe in the certiflcaLes lssued any terms, condltions, and 

limitations as are required in the mterest of safety.116 As a result of these 

provisions, the F AA has the power to determine whieh alfcraft and aireraft 

engines should be permitted to be used ln the United States. The objective 

behind this control 15 safety. WhJle the all'port nOIse problem was grow!ng m 

the United States in the 1950's and 1960'5, the FAA believed that alrcraft nOIse 

was not a safety factor and therefore, it was not ItS task to accept or reject 

aireraft and engmes by ta king into consideration Issues ltke nOlse. ll7 The 

F AA preferred to handle the noise problem through 'Voluntary cooperallon 

among the atrcraft and engme manufacturing industry, airhnts, and airport 

opera tors, and by conducting research, 

The ùrst major attem pt by Congress to leglslate on the problem of 

aircraft nOlse was the Aireraft Noise Abatement Act of 1968.118 This Act 

amended the Federal AVlatlOn Act of 1958,119 and explicitly gave the FAA 

115 49 U.S.c. para. 1423 (a). 

116 49 U.S.c. para. 1423 (c). 

117 The Federal Aviation Act of 1958 does not mclude any provlslons at ail wlth 
respect to aircraft noise emissIOns. 

118 Aireraft Noise Abatement Act of 1968, Pub. L No. 90-411, 82 Stat. 395. 

119 The Amendment was codified at 49 U.s.e. 1431. 
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the authority to eonsider noise as a certification factor. The primary purpose 

of the amendment was "to afford present and future relief and protection to 

the public from unnecessary aireraft noise and sonte boomlt
•
120 Section 611 

of the Act, as amended, reqUlred the Admimstrator of the F AA, to prescribe 

and amend standards for the measurement of aircraft noise and sonic boom 

and to prescnbe rules and regulatlons nccessary to provide for the control and 

abatement of aircraft noÎse anJ sonic boom. As noise reductiùn was used as a 

criterion of issuance and revocation of aireraft certlfÏcates, the F AA had to 

consider, while adorting any noise regulations: (1) whether it is technically 

praeticable, (2) whether It is consistent with the highest degree of safety and 

(3) whether it IS economically reasonable. 121 

In November of 1969~ the FAA promulgated under 1tS new authority the 

first aircraft noise regulations, cammonly known as Federal Aviation 

Regulations, Part 36 - NOIse Standards: Aireraft Type Certification, or FAR 

36.122 This regulation set the pnneipal rule in the F AA's program to control 

noise at the source" FAR 36 reqUlred that applIcants for new type certificates 

show eomplianee with the noise levels established in the new regulation. With 

respect to previously certlflcated alrcraft, aIreraft wllh high bypass ratio engines 

and for which applIcation was made prior ta January 1, 1967, It was provlded 

that they had ta me et the new noise standards or to show that the nOlse 

emitted was reduced ta the lowest levels that were economlcally reasonable, 

120 Id. 

121 49 U.S.c. para. 1431(d). 

122 14 CFR para. 36 (1977). 
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technologically practicable, and appropria te to the partieular type of 

design. l23 For aireraft witll high bypass ratio engines for which application 

was made on or after January 1, 1967, it should be shawn that the nOlse levels 

that were emitted were no higher than the standards set forth In the new 

regulations. l24 For aireraft which dld not have high bypass ratio engines ll.5 

and for which application was made before December 1, 1969, It should be 

shown that the lowest reasonably obtainable nOlse levels were aehleved. ror 

those which appllcatlon was made on or after December 1, 1969, It had ta be 

shown that the noise generated by thei::- engmès did not exceed the standards 

set forth by the new regulations. l26 

The noise limlts were introduced In FAR 36 in the form of a slldmg 

scale whieh IS keyed to the maXImum loaded weight of each type of plane, 

permittmg greater noise from heavier alrcraft. m The reguJatlons also 

eontamed a tradeoff feature al10wing excess nOIse al one of three mcasunng 

points to be offset by less noise at another pomt. 128 For the heavlest planes, 

123 This prOVIsiOn applies ta the first verSlOn of the Boeing 747 because it was 
already in productlOn at that time. 

124 These provIslOns applied ta wlde-bodied Jets whlch were developed at that 
time, such as the Iater versIon of Boeing 747, Douglas De-W, and Lockheed L-1011. 

125 This category mcludes the Boemg 707, 7'27, 720, and 737, Douglas DC~<), 
General Dynamlc~ Convair 990, and BritIsh Alrcraft CorporatIOn BAC Ill. 

126 Harper Donald V., "Regulatlon of Am:raft NOl:,e at MaJDT Alrports: Past, 
Present and Future", TransportatIOn Law Journal, vol. 17, 1988. 

127 14 c.F.R. para. 36.5 (1979). 

128 Id. para. 36.5(b). The nOIse emltted is measured on takeoff at 3.5 miles from 
the beginning of take off roll, on landing at one mile from the begInnIng of the 
runway; and a quarter mile from the side of the runway where the noise is greatest 
after takeoff. 
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the FAR 36 standards allowed a maximum output of 108 EPNdB,l29 while 

at that time noisiest commercial jets operated between 118 and 120 

EPNdB/30 

The regulations introduced by FAR 36 have been criticized because: (1) 

they do not apply to a11 alrcraft; (2) they do not mandate the development of 

new noise reduction technology (they rather have institutionalizeG. existing 

industry practlce); and (3) thelr effect has been counteracted as the rapid 

growth of the airlll1c industry. This lasl argument i5 based on the fact that 

while indivldual planes are becommg quieter, the aggregate noise is greater 

because they are more planes in operation. 131 

Three years after the adoption of FAR 36, Congress passed the Noise 

Control Act of 1472,132 WhlCh brought the Envlronmental Protection Agency 

(EPA) into the alrcraft noise controversy. The Act of 1972 instructerl the EPA 

to conduet a nme-month study on the adequacy of the FAA noise regulations 

and ta recommend nOIse control rules ta the FAA.133 Hawever, lt was up to 

the F AA ta decide whether to accept or reject the recommendations. The 

F AA had to pubhsh the proposed rules in thlrty days and commence hearings 

therean in SIxt Y days. The F AA was also required, withm a reasanable time 

either to adopt the proposed rule or publish a notice dec1ining ta promulgate 

129 See page 10 for mformatlon about the "EffectIve Percelved NOlse Level". 

130 This IS a nOIse level WhlCh is percelved by the human ear to be more than 
tWlce as loud as 108 EPNdB. 

131 Bell Robert B. and Bell Lisa M., "Airport NOIse: Legal Developments and 
Economie AlternatIves", Ecology_Law Quarterly, vol. 8:607, 1980. 

132 Pub. L. No. 92-574, 49 U.S.c. para. 1431 (1982). 

133 42 U.s.e. para. 4906 (1977). 
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the rule and to furnish an explanation. l34 The role of the EP A turned out 

to be minimal, because the regulatory power remained with the r AA. us 

In 1973, the FAA made the FAR 36 regulatlons appllcable to most nider 

designed 31rcraft with maximum weights over 75,000 pounds (c.g. I30Cl11g 7'27), 

to be manufactured after December 1, 1973. These new rules that were 

adopted meant that narrow-bodied aircraft proJuceJ before December 1, 1973, 

were still not reqUired to meet the 1969 noise standards, Llo 

By the mid,·1970'sj the FAA was accused of "regulatory paralysis", 

because whlle 1t aeted sWlftly In regulating nOise emlSSIons for alreraft of new 

design in 1969 and newly manutactured aireraft of types that had already been 

certificated m 1973, nollllng was donc with respect to aircraft that were already 

in servlee,137 At that tlme 1 many lawsuits were flied agamst the federal 

government by sorne states1 tor federal ~overnment's fallure to Impleme ~t EPA 

recommendatlons on aireraft nOlse regulation,13ll Al1'!lDèS on the otl1er hand, 

were eOmplaIIllI1g about Jack of standardlzatlon ln nOise regulûtlon caused by 

diverse approaches to nOlse control exerclsed by local governrnents anJ ë.lrport 

opera tors, From the airIines' pOint ot VIeW federal standards were prererable. 

The FAA, at the end of 1976, finally took action In the matter, wlth the 

134 49 U.S,c. para. 1431(c)(1)" 

135 F AA hact a veto power over the recommended regulatlOl1 by EPA it ~afety 
would be compromlsed or because the standards were technologlcallyor economlcally 
not feasible, 

136 NOIse Standards for Newly Produced Alfplanes of Older Type De~lgn, 38 Fed, 
Reg. 29,569 (1973). 

137 North, "Currenl State of the Law In Aireraft NOIse PollutIon Control", 43 
Journal of Air LIW and Commerce, 1977. 

138 In the mld-1970's, only twenty percent of the U,S. alrlme fieet met the FA.J< 
36 standards. 
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adoption of the Aviation Noise Abatement Policy.139 According to the new 

policy, aIrcraft used by United States carriers in domestk service should 

gradually meet the 196Y FAR part 36 standards by January 1, 1985, either 

through replacement of the aireraft or through retrofittmg. The Aviation 

Noise Abatement Po!ic.y of 1976 mcluded a Federal Action Plan, an Air 

Carrier Action Plan, and a plan calling for Local Actions. The Federal Action 

Plan contamed operatmg procedures such as mirumum altitude rules and 

approach procedures. l4D It also mcluded an airport development air program 

which called for the establIshment of a high priority for the use of Airport and 

Airway Trust funds over alrport land acquisition, for the purchase of noise 

suppressant eqUlpment and for ether noise reducmg measures. 141 The Air 

Carrier Action Plan, as prevlo'Jsly presented, dealt pnmanly wlth FAR 36 

compiIance and the necessary retrofit financmg. 142 The Local ActIons Plan 

called for land use plannmg and zorung in areas surrounding alrports to ensure 

that the land use was compatIble wlth noise exposure ln those are as. It further 

provlded that F Jrc113Sers of real estate near airports should be glven notice of 

the 3lrcraft nOise exposure.14~ 

In 1977 144 and 1978,14'i the F AA issued new nOIse regulatlOns which 

139 V.S. Department ot Transportation, Federal AVIation Administration, Aviation 
NOIse Abatement Pohcy (1976) (D.G.T. Washington D.C.). 

140 Id. at p. 8. 

141 Id. 

142 Id. at p. 9. 

143 Id. at p. 10. 

144 NOIse Level Limlts and Acoustical Change Requirements for Subsonic 
Transport Category Large AJrplanes and for Subsonic Turbojet Powered Airplanes, 
March 3, 1977, 42 Fed. Reg. 12, 360, codified at 14 C.F.R. para. 36.101. 
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applied to aireraft to be certified in the future and ereated three categones of 

aireraft aeeording to their noise emissions. Stage 1 aircraft are those mreraft 

that did not meet the 1969 standards and were to be elimmated or retrofitted 

by 1985. Stage II aireraft are those that meet the 1 ()69 standards and Statc III 

aireraft are those that meet the lower noise levels set forth m 1977 and 1978 

for newly eertified airplanes. The new regulatIOns mcreascd the minimum level 

of federal nOlse protection by reducing the allowable level of nClse emlSSlons 

for airera ft de~lgned after November 5, 197~.146 Furthermore, the fAA 

promulgated regulations to limit the noise emissions on the eXlstmg carner 

fleet. These reguJaticns reqUlred an eshmated number of 1600 mrcraft, 

designed betore 1969 and exempt from the FAR 3ô Standards, to comply wlth 

the 1969 regulatlon, elther by a phêse-in of qUleter atreraft or a retoollllg of 

existing aircraft 147 The new regulatIon created controversy ln the ali carner 

industry because of the cost of implementmg the n~w reqUlrements. but the 

F AA conc!uded that the socletal benefits cutwelghed the eost of 

implementatIOn,l48 

Before the aViation mdustry was required to meet the compilance 

deadlines adopted in 1976 and 1977, Congress passed the AVIation Safety and 

145 43 Fed. Reg. 8,722, March 2,1978, codlfied at J4 C.F.R. para. 36.101. 

146 The allowable level of nOlse emisslons vary between 89 and 106 Jeclbels, 
depend10g lIpon the ',Ize ot the <llrcraft and the number of the engmes. ThIS hmIt IS 

referred to as stage III nOl<;e lllmt. 

147 14 C.F R. para. 1) 1. 305 (19B6). The FAA regulatlon rCl}U\red e..lch air camer 
to have 50% ut as l'amer fl\'et 10 complIance by January 1, 1981 and 100% 
compliance hy January l, 19;"D 

148 Rockett Robert 1., "Atrpon NOlse: Dld the AIrport Satety and NOIse 
Abatement Act of 1979 solve the problem?lI, 52 Journal of Air Law and Commerce, 
1986, pp. 499-527. 



~ .... --------------------------
1 

48 

Noise Abatement Act (ASNAA) of 1979. This act extended the technolagy 

implementation deadlines for twa-engine aireraft requiring 100 percent 

eomplianee from January 1, 1983 ta January l, 1985, for aIrcraft wIth 100 or 

more seats, and January 1, 1988 for those with fewer than 100 seats. 149 The 

Act of 19',9 also extended the technology implementation dead1ines for both 

two and three-engme aIreraft if the operator had by January 1, 1983, made 

arrangements for replacement ot the aircraft with one that would meet the 

noise requlrementsYo 

The ASNAA dtffered from the F AA regulation because it provided 

financial incentlves to encourage alrport opera tors to voluntarily irnplement 

nOise controIs.151 These incentives incIuded eligibility for federal grants to 

airport propnetors that submltted noise exposure maps to the FAA.152 

These maps were prohiblted to be used as eVldence m noise suits against 

airports,L~3 and airport propnetors were relieved from llability to landowners 

who acquired thelf property subsequent to submission of a nOIse exposure 

map.154 Congress by trus provision alone provided a verucIe for reducing the 

airport noise litigation, smee many airports have filed or will file these maps, 

149 49 U.S.c. para. 2124 (1982). This was referred to as the sm aIl community 
servIce exemptIOn. 

150 49 0.S.C. para. 2123 (1982). The deadline for twa-engine aIrcraft was 
extended ta January l, 1985, and for three-engine aireraft to January 1, 1986. 

151 49 U.S.c. para. 2103-04 (1982). 

152 Id. The Noise Exposure Maps show the incompatible land was in the airport 
area and the nOIse levels as determined under the ASNAA noise measurement 
system. 

153 49 U.S.c. para. 2106 (1982). 

154 Id. para. 2107 (1982). 
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and the number of potentiallitigants diminishes every time real property in the 

airport vicilli ty changes hands. 155 

Furthermore, the 1979 Act provided that the FAA reqUIre United States 

and foreign air carriers engaged in forelgn air transportation to comply with 

noise standards set Forth ln F AA regulations or with International Civil 

Aviation Organization noise standards, that are substanttally compatIble with 

FAA nOlse standards. By November 1980, the ICAOl56 had done nothmg to 

establish noise standards so the F AA ruled that its noise regulations would 

apply to airera ft in Foreign commerce, although they were made subject to the 

January 1, 1985 deadlme without the phase-in feature. 157 

However, the availability of hush-kits by the deadline date coneerned 

Congress, whieh eneouraged the F AA to use Its exemption power under the 

original Federal AviatiOn Act of 1958 and the Noise Regulation Act of 1968, 

to exempt sorne aIreraft from the ·leadline. The House Conference Commtltee 

a1so identified five considerations to be taken into aecount m determming 

whether a carrier deserved an exemption. These five cntena were: (l) small 

carrier size; (2) demonstrated good faith complianee; (3) unavadabllity of 

technology; (4) resu1tant finaneial havoe; and (5) loss of valuable air 

service. 158 Although these criteria were not present in any statutory or 

155 See Rockett note 148, at p. 5]2. 

156 For the ICAO action, see para. 2.2. 

157 This must also be seen in the internatIOnal context. A month before this F AA 
action was taken, lCAO Assembly had adopted ResolutIon A23-10 callmg member 
statt-s to take no umlateral action on the matter, because this would " ... pose a senous 
risk for the stabllity of aIr transport and the princlples laid down 111 the 1944 Chicago 
ConventlOn for co-operation and utilization of mternational CIVIl aViatIOn for the 
benefit of ail natiom and peoples of the world". 

158 H.R. Rep. No. 96-715, 96th Cong., 1st sess. 23. 
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regulatory language, the F AA recognized these criteria as the test of granting 

an I!xemption. 

As the deadlme date approached, the F AA recognized that nearly aIl the 

carriers requestmg exemptions met the small size and unavailability of 

technology criteria. The response came from Congress in October 1984 by 

amending (Hawkms-Crules Amendment) the Act of 1979. The amendment 

eliminated four of the t'ive suggested exemption criteria in use by the F AA, and 

left only the cntenon of having made a good faith compliance effort. 159 The 

Hawkins-Chlles Amendment also rcquired the FAA. to grant exemptions for 

tlights ta and from Miami, Florida and Bangor, Maine~ provided the carrier 

had entered mta or had commited ta a hush kit contra ct. 

Dunng 1984 and 1985, the FAA granted a number of exemptions and 

issued a larger number of denials ùf such exemptions. l60 At that time, many 

lawsuits were filed by carriers who objected ta the exemptions given to others 

after they themselves had spent considerable money ta meet the January 1, 

1985, deadlme and by carriers who had been denied exemptions. 

In early 1985, in Airmark Corporation v. FAA,tol a United States 

Court of Appeals held that the F AA arbitrarily and capriciously exercised its 

exemption power, and the FAA instead of the court should determine what 

criteria the F AA should use. The court also vacated thirteen of twenty F AA 

decisions and stated that while the F AA retained broad discretion in 

decermining whether granting or dcnying exemptions best served the public 

159 This effort should be in the form of a contractual commitment to retro fit or 
replace a non-eomplying aireraft. Pub!. L No. 98-473, para. 124 (1984). 

160 Sorne of the exemptions granted involved Barlgor or Miami. 

161 758 F. 2d 685 (D.C. CiL 1985), 

1 
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interest, any criteria chosen must apply to aU exemption requests in a 

consistent manner. Furthermore, any deviation from previous rulings required 

a reasoned explana tion.162 

An immediate response to that decision came from the F AA, which 

reinstated the above mentlOned five criteria when granting exemptions, and by 

May 1985, It had approved 17 percent of the 113 applicatIons sought under the 

exemption authority. The exempted aIrcraft could not be operated beyond 

December 31, 1985, except where the operator had a firm retroflt commitment 

for delivery after that date, but in any case no longer than December 31, 

1986.163 

By 1988, the air carriers had complied with the regulations set forth by 

the FAA in 1976 and 1977-78. 

3.1.2. Local Noise Control Re~ulation 

Between 1971 and 1976, noise-related litigation cost airport owners in 

excess of 28 million dollars. Airport owners have tried to reduce their liability 

through a number of regulatory and statutory enactments whose purpose was 

to reduce noise at airports. Local governments have atternpted to reduce 

airport nOIse through regulation which IS based on their poilee powers as weil 

as their rights as mrport proprietors. In exercising these powers, sorne contlicts 

162 Id. Also Bates Timothy M., "FAA Regulatory Power~NOlse RestnctlOns ll
, 52 

Journal of Air Law and Commerce, 1986, p. 193. 

163 "Transportation Department Defends Noise Exemption Policy as Judgment 
CaUs", Aviation Week and Space Technology, May 27, 1985, p. 36. 
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may arise between state and federal area of control and local governments may 

face possible Supremacy Clause and Commerce Clause problems. In an effort 

ta resolve these conflicts, courts have viewed these cases from two 

perspectives: the kind of power exercised, and the types of control used. l64 

As early as 1955 in All~.gheny Airlines v. Village of Cedarhurst,165 the 

court dealt wlth an ordinance passed by the Village of Cedarhurst, New York 

whlch prohiblted planes from tlying over its areas at an altitude lower than a 

thousand feet. Cedarhurst was located îear the airport, but did not own or 

operate IL Although federal regulations required a11 nights over populated 

areas to be at altitudes In exccss of a thousand feet, the Court held that the 

federai government had preempted the field of air traffie regulation under the 

Commerce Clause. 

In 1968 j in Amencan Airlines Inc. v. Town of Hempstead,l66 the 

Second CircUIt of Appeals invalidated a town ordinance forbldding anyone 

from operating any deVlce (including aircraft) which generated noise in the 

town exceedmg a certam ground level decibel limit, by holding that the 

ordinance was In direct conflict with federal Iaw. 

The above two cases show that local and state statutes can be 

invalidated as confllcting with federai regulation in two ways: (1) by being in 

direct confllct with a federal statute in a field which the constltutÎon has 

reserved for the federal government, and (2) by having ils entire power to 

164 Muss, "Airport NOIse: Federal Pre-emption of Local Control, Concorde and 
Other Recent Cases", 43 J oumal of Air Law and Commerce, 1977. 

165 132 F. Supp. 871 (E.D. N.Y. 1955), affirrned 238 F. 2d 812 (2d Circ. 1956). 

166 398 F.ed 369 (2d Ciro 1968). 
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regulate in an are a negated under the concept of preemption.167 

The U.S. Supreme Court in 1947 in Rice v. Santa Fe Elevator 

Corporationl68 summarized the tests for Congressional intent for Preemption. 

Justice Douglas stated on the matter: "We start with the assumption that the 

historie police powers of the states were not ta be superseded by the Federal 

Act unless that was the clear ;:.md manifest purpose of Congress.... Such a 

purpose may be evidenced m several ways"169 like in cases where: 

(1) 

(2) 

(3) 

(4) 

The scheme of federaI regulation may be sa 
Qervasive as ta make reasonable the infcrence that 
Congress left no room for th,; states to supplement 
it.170 

The act of Congress may touch a fleld ln which the 
federaJ interest is sa dommant that the federal 
system will be assumed ta preclude enforcement of 
state laws on the same subJect.l71 

The object sought to be obtained by the federal law 
and the character of obligations Imposed by It may 
reveal the intent to preclude local regulatlon. ln 

The state policy may produce a result inconsistent 
with the objective ot tl1.e federal statute. 173 

In 1963, the U.S. Supreme Court dealt agam with this issue and 

developed two guidelines for determmmg Congressional intent ta preempt a 

field. This intent must be assumed where "the nature of the regulated subject 

167 See Muss. supra note 164. 

168 331 U.S. 218 (1947). 

169 Id. at 230. 

170 Id. 

171 Id. 

172 Id. 

173 Id. 
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matter permits no other conclusion or that Congress has unmistakably so 

ordained. "174 

The landmark case on the issue of whether a local government could 

legislatively restrict airport noise is City of Burbank v. Lockheed Air Terminal, 

Inc. m In this case, a group of private owners of an airport brought a lawsuit 

agamst the City of Burbank, California, seeking an injunction against a city 

council ordmance WhlCh made it Illegal for jets te take off from Hollywood­

Burbank Airport between 11 r.M. and 7 A.M. The ordinance affected only 

one mtrastate tllght each evenmg at: Il:30 P.IvL The Court in strikmg down 

the imposed curfew, stated that "the pervasive nature of the scheme of federal 

regulation of aircraft nOlse... leads us to conclude that there 1S pre­

emption."176 Furthermore, Douglas,J. writing for the majority in the much-

quoted footnote 1.+ added: 

The letter from the Secretary of Transportation also 
expressed the view that "the proposed fegislation will 
not affect the rights of a state or local public agency, 
as the proprietor of an airport, from issuing 
regulations or establishing requirements as to the 
permissible level of noise whlch can be created by 
aircraft using the airport." Airport owners actmg as 
proprietors can presently deny the. use of their 
airports ta aircraft on the basis of noise 
considerations sa long as su ch exclusion is 
nondiscnminatory .... But, we are concerned here not 
Wlth an ordinance imposed by the City of Burbank 
as "proprietor" of the aiq:)ort, but with the exercise 
of police power.... Thus, authonty that a 
mumcipality may have as a landlord is not 

174 Flonda Llme and Avocado Growers Ine. v. Paul, 373 O.S. 132, 142 (1963). 

175 411 U.S. 624 (1973). 

176 Id. at 633-37. The Court a150 stated that "state and local government!J are pre­
empted t'rom cstablJshmg or enforcmg nOlse emisslon standards for aireraft unless 
su ch standards are identlcal ta standards prescribed under the NOIse Control Act of 
1972." 
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necessarily congruent with its police power. We do 
not consider here what limits, if any, apply to a 
municipality as a proprietor. 177 

Burbank left open the possibility that airport operators, acting in their 

proprietary capaeity, eould regulate aireraft noise sa long as they did not 

attempt to regulate flight or mterfere with aviation safety. Lower federal 

courts and state courts have interpreted Burbank as allowing proprietary 

controis. In Air Transport Association of America v. J.R. Crottl,178 a federal 

district court reviewed a 1970 California lawl79 which required the Cahfornia 

Department of Aeronautics to promulgate nOIse regulatlOns for the operation 

of aU aircraft at aIl airports in Cahfornia, except those operated by the federal 

government. The regulatlOns at issue had two parts. The first, Smgle Event 

Noise Exposure Level (SENEL) established maximum nobe emlssion levels for 

planes in t1ight. The second, Commuruty Noise EquIvalent Level (CNEL) 

established a system of measuring amblent commumty nOIse levels and 

prohibited mcompatlble land use, such as housmg, wlthm high nOise Impact 

areas after 1985. 

The Crotti court held that the CNEL re~ulatlons were constltutional 

because they dld not attempt to regulate airera ft in f11ght (which is a 

preempled area), white the SENEL provisions were mvalidated because they 

wouId mterfere with the federaI regulatory scheme by prescnbmg noise levels 

for planes m tlight. l80 The court relied on the legislatlve hlstOry of Section 

177 Id. at 635-36, note 14. 

178 389 F. Supp. 58 (N.D. Cal. 1975). 

179 Calif. Pub!. Util. Code, Section 21669-21669.4. 

180 Leschner, "The Concorde and Local Control of Airport Noise: Federal 
Preemption?" 13 New England Law Review, 473 (1978). 
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611 of the Federal Aviation Act and on the Burbank distinction between 

proprietors and nonproprietors to conclude that airport proprietors must have 

the power to control the use of the airport if they are to be he1d liable for 

noise damages. lBl The court, however, did not consider what limitations, if 

any, might apply to these proprietary contro1s. l82 

The case of Bntish Airways Board v. Port Authority of New YorklB3 

involved an attempt of the Port Authority to prevent test flights of the 

Supersomc Concorde at John F. Kennedy Airport in New York. The court 

recognized the Authority's right as airport proprietor to use reasonable, non­

arbitrary, and nondiscriminatory rules to define permiSSlble levels of aircraft 

nOIse. l84 In this case, the Port Authority opposed Concorde test tlights even 

though the plane was capable of meeting noise standards that the Port 

Authori ty had applled to ail other aircraft. l85 The court ~ounè that the Port 

Authority actlOns were "unreasonable, arbitrary, and discriminatory, and 

dissolved the ban on Concorde flights. l86 

Two Califorma distnct court decisions are good examples of cases where 

the court upheld airport propnetor restrictions. The cases are National 

Aviation v. City of Hayward187 and Santa Monica Airport Association v. City 

181 Croth, 389 F. supp. at 63-64. 

182 Id. at 65. 

183 431 F. surp. 1216 (S.P.N.Y.): reversed, 558 F. ed 75 (2d cir.), on rernand, 437 
F. supp. 804 (S.D.N. Y.), affirmed, 564 F.2d 1002 (2d Ciro 1977). 

184 RA.B. V P.A.N. Y., 564 F. ed at 1011. 

185 Id. 

ISo Id. at 1011-12. 

187 418 F. Supp. 417 (N.D. Cal. 1976). 
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of Santa Monica. IBS In the first case, the City of Hayward imposed a curfew, 

prohibiting airplanes exceeding a certain noise level from taking off between 

Il:00 P.M. and 7:00 A.M.189 In the second case, the City of Santa Monica 

prohibited airplane take offs between Il:00 P.M. and 7:00 A.M. and imposed 

a noise level restriction on aU aircraft using the alrport. 190 In both cases the 

district courts, after balancing the effects of the respective ordinances on 

interstate commerce against the local interest supporting the legislation, ruled 

in favor of the local controls.19l However, the Santa Monica court did stnke 

down an ordinance banning all jets from the mrport as dlscnminatory, because 

sorne propeller airplanes were nOiser than jets,l92 

A 1985 'few York case l93 involved a rule of the Port Authority of New 

York and New Jersey that limited the proportIon of total flight operatIons of 

Stage l aircraft at the Authonty's airports. The plainttff Arrow Air, Inc. asked 

fer an exemption from that rule and argued that the ru le caused an undue 

burden because It would alter the carner's m<?rket and cause economlc harm. 

The court held that the mie was not preempted by the federal government and 

that the burden on interstate commerce was only mcidental because other 

carriers could provide the servIce in question and at the same lime comply with 

188 481 F. Supp. 927 (C.D. Cal. 1979). 

189 Hayward, 418 F. Supp. at 419. 

190 Santa Monica, 481 F. Supp. at 922·4. 

191 Santa Monica, 481 F. Supp. at 938-40 and Hayward, 418 F. Supp. at 428. 

192 Id. It must be noted that the ban was lmposed wlthuut F AA approval. 

193 Arrow Air, Inc. v. Port Authonty of New York and New Jersey, 602 F. Supp. 
314 (S.D.N.Y. 1985). 
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the rule. l94 Furthermore, the court decided that since the rule was consistent 

with Federal noise policy, it was not subject to the Commerce Clause even if 

did amount to more than an incidental effect on interstate commerce. In the 

same case, the court tound that the refusaI to grant an exemption was done in 

a nondiscriminatory manner because only one exemption had been granted to 

a carrier under hlghly speciahzed circumstances. 195 

In reviewing the jUrIsprudence on this issue, it IS cleê.r that local 

government regulatton is not possible under the police power, because of the 

federal preemptIon, contlict with federa~ regulation, and interstate commerce 

doctrines. ThiS makes sense because an airport located among several 

localitles could be ')ubjected to many conflicting regulations. 1% On the other 

hand, where only one controlling entity, such as the arrport proprietor, 

estabhshes permlsslble nOise leveis of its facilities it will not be disturbed by the 

courts so long It does not create an Impermissible burden on interstate 

commerce, does not cont11ct wlth federai regulatlon, IS nondiscrimmatory and 

this kind 01 action IS not preempted by federai Iaw or regulation. l97 

194 Id. 

195 Id. 

196 Harper Donald V., "Regulation of Airport Noise at Major Airports: Pas t, 
Present, and Future", Transportation Law Journal, Vol. 17, (1988) at 138. 

1'1'? Id. 
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3.2 Provisions Relatin~ to Noise in Other Countries 

In addition to the United States many other countries in their domestic 

legislation de al with the control of airport noise. 

In Great Bntain, Section 8 of the Civil Aviation Act, 1949, gives power 

to the Crown to give cffect to the Chicago Convention of 1944 by making 

provisions to regulate the operatIon of aerodromes and the safety of alrcraft, 

and to prohibit airera ft from tlymg over such areas of the country as may be 

specified. The sa me Act ln Section 41 empowers the Crown to regulate the 

conditions under which noise and vibration may be caused on arrports. 

Following the above mentlOned sections, the AIr NaVigatiOn Order of 19721~ 

provides that the Secretarj of State may prescribe the conditions under whlch 

noise and vibration may be caused by aircraft on government alrports, alrports 

owned or managed by the Civil Aviation Authority, licensed alrports or on 

airports where 3lrcrafts are manufactured, repaired or mamtamed. The 

conditions under wluch nOIse and VIbration may be caused by aifcraft on such 

airports are mentlOned lU the Au Navigation Regulations of 1972.1'19 

198 Statutory Instrument, 1972, No. 129, Article 73. 

199 Statutory Instrument 1972 No. 322, Article 12. The Regulations State that 
noise and VlbratlOn may be caused on such aerodromes whether ID the course of 
manufacture or otherwlse: 

~
a) by alreratt takmg off or lanùmg, or 
b) by 3lrcraft movmg on the ground or on water, or 
c) by the engmes bemg operated m the aircraft -

Ci) for the purpose ot ~nsunng thelr satlsfactory pertormance, 
(il) for the purpose oi bnngmg them to a proper temperature III 

preparation for or at the enù of a flight, or 
(hi) for the purpose of ensunng that the Instruments, accessones or other 

components of the aireraft are in a satlsfactory condition. 
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The Air Navigation Order of 1972 makes no reference to the amount 

of noise that can be generated, and it is presumed to be unrestricted. This fact 

is very important because ScctIOn 41(2) of the 1949 Civil AVIation Act, 

exphcltly provldes that "No action shalllie ... in respect of nUlsance, by rcason" 

of nOise and vIbratIon eaused by aireraft on an aerodrome WhlCh the above 

order~ and regulatlons apply so long as aireraft are 0pèrated pursuing to the 

provIsIOns of those Orders. These legislative provIsions present a most 

substantial obstacle to success of claims ln respect of what rnight otherwise 

constItute an actlOnable nUlsance m many cases.200 

The Alrports Authonty Act of 1965, mtrodueed the British Airports 

Authonty and transferred to Il the aIrports of Heathrow, Gatwlck, Stansed and 

Prestwlek. Section 14 of thls Act empowers the Secretary of State to require 

the Bntlsh Alrports Authonty to take measures for limlting noise and Vibration 

or mltlgatmg rhclr effect. The Authonty also con trois nOise generated l'rom 

ground runrlmg of aIrcraft engmes, Section 15 states that If further protection 

IS needed for dwelhngs near one of the Authonty's a II"portS , the Seeretary of 

the State IS cmpowered 10 make a scheme reqUlring the Authority to make 

grants for the msulatlon of such dwetlmgs agamst nOlse.201 

Where the ~lIrport 15 managed by a local authority, that authority may 

regulate ilS il1rport by the use of bylaws.2û2 Wlth respect to municlpally 

owned alrports, governmental regulatlOn and control is imposed, pursuant to 

200 McNaIr, The Law of the Air, 3rd Ed., Stevens and Sons, London (1964). 

201 Id . 

.))2 See for example SectIOn 12 of the 1971 Manchester CorporatIon Act which 
empowers the corporatIon ta make bylaws for ccntrolling the operation of aireraft 
us mg Rmgway ~lIfport for the purpose of mltigatmg or preventmg 3Ircraft noise. 
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the provisions of the Civil Aviation Act of 1971. The Act, in Part II, section 

29, de aIs with the regulation of noise and vibration from aireraft o?erated in 

one of the "designatedn airports.201 Section 29 makes reference to the dulies 

of the aireraft operator204 and the duties of the mrport manager. 205 

In Canada, the whole field of aerial navigation legislation belongs to the 

federal government, but the Aeronautles Act206 n'1ake,:; no explieit referenee 

to noise generé!ted by ait eraft. The federal Minister of Transport ean make 

regulations governing the conditions for use and operation of alreraft. W7 

Following these provlsIons, the Air Regulations as amended in 1972 

(amendment P.C. 1972-1813) In Section 515 provide: 

(2) 

(3) 

subject ta subseetlOn (3), no pers on shaH t1y an 
aireraft in sueh a manner as to create a shoek wave 
or sonie boom, the effect of wrueh may impenl the 
safety of other aireraft, be injurious to persons or 
animaIs ur cause damage to property. 

The Minister may make orders or dlrectlons with 
respect ta the operations of alreraft in SOnIC or 
supersonie flight. 

Municipalities ean pass bylaws for licensing, regulation and prohIbition of the 

erection of aerodromes, relying upon a Provincial Statute.208 In 1971, the 

Ontario Court of Appeal delineated the areas of junsdictlOn between federal 

20J Statutorv Instrument 1971, No. 1687, The Civil AViation (Designation ot 
Aerodromes) Order, 1971. 

204 The Civil AVIation Act, 1971, Part II, Section 29( 1 )-( 4). 

205 Id. Section 29(5 )-(8). 

206 R.S.C., 1970. 

m Id. SectlOns 6( 1)( d) and 6(1)(h) or routes and thelr use and Control. 

208 See for example the Airports Act of Ontario, R.S.O. 1970. 
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and provincial governments by stating: 

... the whok object, scope and effeet of the 
Aeronautics Act... is to provide for a11 matters 
relevant ta aerial navigation ... [and] the beneficial 
use of any lands surrounding an airport is a matter 
solely under the control the provincial authorities ... 
[andj any beneflcial uses of the land which would 
not interfere with or affect aerial navigation are not 
the subject matter of the AeronautIcs Act; the 
remain solely \\ ithin the junsdlctlOn of the 
ProvInce.209 

In 1976, ICAO conducted a comparative study of national laws, 

intending ta prepare an Instrument on hability for damage eaused by noise and 

SOnIe boom.210 The study showed that many countries deal with the aircraft 

noise problem in their respective domestic law. 

In Argentina, the Aeronautieal Code in Article 155 provides for 

restitution for all damage sustained by third parties on the surface, including 

damage due to abnormal aireraft noise, through application of the principles 

of strict liability.211 

In Austria, the Air Traffie Act (Sections 19-29) establishes liability only 

for damage eaused by an accident whieh is defined as a "sudden damaging 

event occurnng t'rom outside". Consequently, Iiability for noise and sonie boom 

can only be established if the damage anses out of a smgle sudden event. 

IIowever, aeeording to Section 1293 of the Austnan Civil Code, continuous 

209 BramaJea Consohdated Developments Ltd. v. Attorney-General for Ontario 
and the Minister of Municlpéll AffaIrS of Ontario, [1971]2 O.R. 570 at 571 per 
Aylesworth. J.A. as clted ID Sdverman and Evans, "Aeronautlcal NOIse in Canada, 
Osgoode Hall Law Journal, Vol. 10, No. 3, 1972. 

210 ICAO Doc. LC!Workmg Dratt No. 854-2, 1976, Legal CommIttee,22nd Session. 

211 Id. at p. 2. 
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damage gives rise to compensation if the operation itself is unlawful. In 

practice, this kind of "·1.Îr traffic operations are difficult to establish.212 

In Denmark, undel t'1.' Aviation Statute of 1960 (as amended in 1974) 

the Minister of Tnnsport may introduce rules with regard ta air traffic in the 

airports and in the air, wlth rel~erences ta the Prevention of inconvemences 

caused by noise (Articles 70-82). Article 9 provides that the Minister may 

attach noise requirements to conditions reIating to alfcraft reglstration. 

Supersonic flight is prohlbited over Danish terntory under artIcle l of the 1972 

Statute on Civil Supersomc Alfcraft. It must be noted that Danish law contains 

?enal provisions ln case of violation of these noise rules.213 

In the Federal Republtc of Germany, the Law on Protection Agamst 

Aircraft Noise (1971), in Article 29(b) provldes: 

(1) 

(2) 

Airport operators, aircraft operatois and pilots sha11 
be responsible for preventing, in connechon with the 
operation of aircraft both ln the air and on the 
ground, aVOldable noise, and for limiting the 
emission of unavoidable noise to a mirumum If 1t IS 
necessary ta proteet the population from dangers, ... 
Consideration shaH particularly be given to the night 
rest of the population. 

The aviation authonties shall undertake to assure 
the protection of the populatIon with respect to 
unreasonable aircraft noise. 214 

In France, the Civil AviatIon Code provides protection to owners of 

private property If t1ights are conducted in a manner incompatible with the 

212 Id. at page 12. 

213 Id. at page 15-16. 

214 Id. at pages 15-16. 
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rights of the proprietor, but certain measures to mitigate noise are allowed.215 

21S Code de l'Aviation civile, Decret no. 55-1590 (1955), Loi no. 53-515 (1963). 
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4. LIABILITY ISSUES 

4.1 The 1952 Convention on Damage Caused by Foreign Aircraft to Third 

Parties on the Surface 

The Rome Conventron of 1952216 is the only private international law 

instrument t~at refers to damage caused by aireraft noise. Although the 

Convention does not have the support of the most important aviation 

nations,217 1t should be determlned whether the Convention eovers damages 

caused by a1reraft noise, and if so, ta what extent. This is Important beeause 

m sorne countries\ the Rome Convention applies eqllally la domestic 

flights. 218 

The Convention explicitly denies compensation "if the damage results 

from the mere fact of passage of the alrcraft', through the alrspace in 

216 ICAO Doc. No. 7379, LC/134, Convention on Dama[~ caused by Foreign 
Aireraft ta Third Parties on the Surface, Rome, September - October, 1952. 

217 Only twenty-eight states have ratified the Convention. The~e are: 
Algerm, Argentma, Australia, BelglUITl, Brazll, Canada, 
Cuba, Ecuador, Egypt, Gabon, HaltI, Hondura~, Iraq, 
Italy, Luxembourg, Mah, Mauntama, Morocco, Niger; 
Nigena, Pakistan, Paraguay, Rwanda, Spam, Sn Lanka, 
Tunisia. Umted Republic of Cameroon and as of 
November 6th, 1975 Papua New Guinea. 

ICAO Doc. No. 9131-LC/173-2. 

218 Mankiewicz R.H., "Sorne Aspects of Civil Law Regarding NUIsance and 
Damage caused by AIrcraft", 25 Journal of Air Law and Commerce, 1958. BelglUm 
is a country where the Rome Convention applies equally to domestlc flights. 
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eonformity with existing air traffie regulations.219 Consequently, 

compensation is denied. for damage eaused by noise generated by aircraft in 

flight, provided that the aircraft is operated aecording to air traffic regulations. 

The owner of real property must tolerate airplanes overHying his land and no 

action in respect of trespass or nuisance may be taken as far as the pilot 

complies wit!1 the air traffie regulations.1.2û Once the passage is allowed any 

noise resultmg Lherefrom cannot be obJected to and no action car~ be brought. 

Although th15 rule has met senous objections, it appears to be in harmony with 

most of the national legislations. 221 

The problem IS created when unusual or unexpected damage beyond the 

normal mterference occurs. Sorne cou!"ts have ruled that where owners creat 

the clreumsLances from WhlCh the unusual consequences ongmate, they must 

bear the 10ss themselves. On the other hand, when damage is caused due to 

unusual operatIOn of the atrcraft, then compensatIOn must be paId. 222 

Lookmg back In the prepara tory meetings of the Rome Convention, il 

may be sald that mast of the delegations beheved that damage caused purely 

219 ArtIcle 1 para. 1 ut the 1952 Rome ConventIon reads: 

"Any person who ~utf.:rs damage on 'he surface shall, upon proof only 
tha t the damage was causect by an mr-:ratt In tllght or by any persan or 
thmg fallmg therdrom, be e'1tltled to compensation a~ provlded by thIS 
ConventIon. Nevertheless there shall be no nght to compensation If 
the damage IS not a lÎlrect consequence of the incident glVIng rise 
thereto. nr li the damag~ results from the mere 1'act of passage of the 
mrcratt thruù~h the alrspace m conformlty wlth eX1::,ting air traffle 
regulatlon~". 

220 Shawcro::.::. and Beaumont, ç r] Air Law, 3rd Edition, Butterworth, London, 
1966. 

Z21 Rmck Gerd. "Damage caused ':Jy ForeIgn Aireraft ta Thlfd PartIes", Journal 
of AIr Law and Commerce, Vol. 28, 405, 1961-62. 

222 Id. at p. 408. 
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by the noise of an aircraft in flight can be compensated under the absolute 

liabUity regime of the Convention.223 On the other hand, a British proposai 

reftrring to "normal" noise was rejected and one might conclude that the 

conference intended rather, to deny compensation even for unusual nmse. 

The truth le; thàt the ConventIOn is rather obscure on lwo palOts: (1) on 

unusual noise originating from an otheIWlse normal passage, and (2) on the 

accumulated noise in the vlcinity of airports, especially in the wattmg areas. 224 

With respect to the first pomt, !t should be noted that when the 

Convention was slgned 10 1952 1t could not be antlclpated that SOnIC boom 

would be a potenttal danger. Any damage, therefore, caused by sonic boom 

fails outside the pnvllege grantcd in Article 1.22.5 Consequently, the operalor 

will be liable under the broad pnnclple of the same Article. Wllh respect to the 

second pomt, the wording of the Convention and the mtentlOn of the Rome 

Conference mdlcate that there should be no compensatIon for damages 

resultmg from concentrated nOise 1Il the Vlcmlty of an alrport.226 The legal 

implicatrons tllJwmg from nOIse emltted from an atrport and Ils waltmg arcas 

could stand outslde the realm of the Convention and be subjected to national 

legIslation. 

The question of hability for damage caused by noise and SOOlC boom was 

raised in a meetmg of the sub-committee of the legal commlttee of ICAO, 

223 The proposai brought by a delegation, that only damage caused by physlcal 
contact by the aucraft should be covered by the Rome Convention, was rejected. See 
MankIewIcz note. 

224 Sec Rmck note 221, at 408. 

22.S For thp text of ArtIcle 1 see note 219. 

Z1.b See Rmck note 221, at p. 409. 
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which studied the Rome Conventi0I1, hèlà In Montreal from 2 to 12 April, 

1973. Aceording to the report of the sub-committee, presented to the 21st 

Session of the ICAO Legal Committee, 3-22 Oetober 1974, the delegations 

viewed the problem .')f alreraft noise as one of paramount importance.227 

The report emphasized the need for interpretation of Article 1(1) of the 

ConventIOn, WhlCh would make clear whether the damage envisaged therein 

covered both nOIse and vibrations of some boom or whether it was confined ta 

the actual physicaiimpact of an object falhng from an aIreraft or impact of the 

alferaft 1 tself. 

The Legal Committee of ICAO, in its 21st SeSSlon, while discussmg the 

$ulJject of the RevIsion of the Rome ConventIOn decided to establish a Sub­

Commlttee to prepare a text or alternative texts on the amendment of the 1952 

ConventIon and another text or alternative texts of an Instrument on liability 

for damage caused by nOIse and sarnc boom.228 

The Sub-Comnllttee met ln Montreal from Apnl 8 to 23, 1975 and 

deemed the Rome ConventlOn mappropriate for amendment to tnclude nOlse 

and sOnle boom.'::"'" T le reasons were threefold. Flfstly, the ConventIon at 

that lime had been ratlfled only by 27 states, whlch indlcated lack of support 

due to low hmlts of habIlity and the apparent ambigUity of its text. Seeondly, 

Chapter III of the ConventlOn was considered cumbersome and the single 

W JeAO Doc. 9131 - LC/173-2 p. 274. AIso IeAO Doc. LC/SC Rome - NSB 
WB/l, Fehruary 19, 1975. 

228ICAO Doc. 9122 LC/172, Part III. 

~ JCAO Doc. LC/SC Rome NSB WDIl, 8-23 Apn11975, ICAO Report. 
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forum provisions of Article 20230 do not allow jurisdiction in the state of the 

registration of the aircraft. Tlurdly, the Convention in the form. It was at that 

time was of limited utility because sorne states had already adequate domestic 

legislation dealing with the substance of the Rome Convention.n1 

With respect ta the mandate of the Legal Committee ta the Sub­

Committee ta prepare a text or alternatIve texts of a totally new instrument on 

damage caused by nOIse and sanie boom, the Sub-Commlttee eonsidered many 

proposaIs and drafts presented by sorne delegations.232 The Sub-Committee 

though did not come out wlth any eoncrete results and falled ta produee any 

acceptable text.233 It eoncluded that the delegatlOns favoured the Vlew that 

claimants should be compensated for damage due to noise eaused by alrcraft 

operated ln violation of air traffie regulations or by some boom, but no 

agreement was reached wlth respect to the appropnate mechanism which 

should be employed ta achieve these results.234 

230 See Chapter IV (Rules of Procedure and limitatIOn of ActIons), ArtIcle 20 of 
the ConventIon. 

231 ICAO Doc. 9122 LC/l72 Part III. 

232 lAT A Report on ICAO Legal Sub-Committee on the Rome Convention -
NOIse and Sonie Boom, Ref. 3423-A, May 6, 1975. 

233 For the atmosphere m ICAO at that tIme and the pOSition of developed and 
developmg countries with respect to the aIreraft nOise problem ln the VIClnJty ot 
aIrports, see ICAO Doc. 9133, CAN/4, Commlttee on AIrerait NOise, Fourth Meetmg, 
Montreal, 27 January - 14 February, 1975. See also page 31. 

234 ICAO Doc. LC/SC Rome NSB WD/I, 8-23 Apnl, 1975, ICAO Report, p. 17 
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4.2 The V.S. Litigation on Aircraft Noise 

At the nationallevel, litigation in the courts of the United States related 

to noise In the vicinity of airports has far exceeded that of any other country. 

Many lawsUlts have been filed agamst major public airports by neighboring 

property owners. The Ideal solution for property owners would be for the 

courts to issue an mjunctlOn and have the aircraft operations cease. Being 

realistlc, however, the annoyed community realizes that an injunction IS not a 

practical solutIon to the problem, and so resorts to legal actIons based on 

theories, such as inverse condemnation, trespass and nuisance.ru 

4.2.1 Injunctions 

The United States Courts agree that airport neighbors who are subjected to 

excessive aircraft noise should have a legal remedy but that the proper remedy 

15 not an mjunction preventing airport operations. The underlying rationale the 

dec15ions IS that the general social need for public airport operations is a 

paramount interest. 2.36 

m Bennett Ricarda L, "Alrport Noise Litigation: Case Law Review", 47 Journal 
nf Air Law and Commerce, 1982. 

!36 Harper Donald V., "Regulation of Alreraft Noise of Major Airports: Past, 
Present, and Future", 17 TranEortation T_aw Journal, 1988. An exception to thlS fuIe 
1S the early case Swetland v. 'urtiss Airports Corp. (41 F.2d 929, N.D. Ohio 1930) 
m which the plamtiff was suecessful in stopping the construction of a privately owned 
alrport near Cleve land. 
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4.2.2 Trespass Theo!)' 

The legal theory of trespass is defined as "transgresslOn or offense which 

damage another person's ... property."237 The debate over trespass, when 

related to aircraft noise, has often revolved around the proxlmlty of the alrcraft 

to the land in question. State Courts have found that atrcraft noise is the 

relevant consideration rather than the location of the 31rcraft over the land.2.\Il 

In 1906, Lord Coke impûrted into the Engllsh common law the maxlm 

"cujus est solum eJus est usque ad corlum" WhlCh méans that a landowner 

owned ail of the airspace t'rom the he avens to the depths of the earth.2..N 

However, 10 1946, the Umted States Supreme Court addressed the Issue of 

how much alrspace a landowner does own m Umted States v. Causby.24{) In 

this case, the court dealt wlth an actlOn by a landowner whose property was 

directly below the take off and landing glide paths of military alrcraft. 

Although the planes never touched the surface of the pl81ntlff's ground, they 

dld pass as 10\11 as 67 feet above the property owner's have whlch cau!'>ed hlm 

considerable anxlety. Moreover, the ilOise had vlbratlons fnghtened Cdusby's 

chickens and disrupted hls poultry business. 2A1 The court recogmzed that 

237 Black's Law Dlctlonary, revlsed 5th edltlOn, 1979. 

238 Alevlzos v. Metropohtan A1rports CommIssIon, 216 N. W. ed 651 (Mmn. 1974). 

239 Lesser Joseph, "The AIrcraft Nûlse Problem: Federal Power but Local 
Liabllity", 3 Urban Lï .... {;e t , 1971. See also the case sited m the sa me article Butler 
v. Frontier Telephone O., 186 N.Y. 486, 491 (1906). 

240 328 U.S. 256 (1946). 

241 Id. 
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Congress had placed the navigable airspace within the public domain,242 but 

found that these tlights were not within the navigable airspace. The Court 

stated: 

Superadjacent airspace is so close to the land that 
continuous Invasions of it affect the use of the 
surface of the land itself. We think that the 
landowner, as an incident ta rus ownership, has a 
daIm to It and that invasions of it are in the same 
category as invasions on the surface.243 

Many years later, 10 the 1977 decision of Re Ramsey,244 the appellate 

court affirmed the tnal court's decision, wluch had concluded that the proper 

cause of action was trespass.245 The court held that when airplanes stray 

from thelr estahhshed glide paths and fly directly over the plaintiffs property. 

an action ltes in trespass and not in inverse condemnation.246 

4.2.3 Inverse Condemnation 

The most successfullegal approach ta the problem of aircraft noise has 

been that based on the theory of mverse condemnation or constitutional takIng. 

Inverse Condemnatlon can be defined as a cause of action against a 

242 The AIr Commerce Act of 1926, 44 Stat. 568, 49 U.S.c. para. 171, as arnended 
by the CivIl Aeronautlcs Act ot 1938,52 Stat. 973, 49 U.S.c. para's 401, 176(a), 180. 

243 Causby v. UnIted States, 328 D.S. at 265. 

244 31 Pa. Comm. 375, A 2d (1977). 

245 Id. at 866-67. 

146 Id. at 889. 
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government agency ta recover the value of property taken by the agency 

though no formai exercise of the power of eminent domair.. has heen 

completed.147 

With respect to aircraft nOIse, the theory involves the use of the 3irspace 

in such a manner that noise levels generated by aircraft cause !and values to 

decrease. Where the governrnental entlty faiis to follow the approved legal 

procedures for acqumng the pnvate property, or at least an aVlgatlOn easernent 

with respect to It, the lcmdowner usuaily takes legal action agamst the public 

entity ta recover the value of the property right that has been fc rfelted. 

Landowners usually daIm that this taking vlolates elther the l'ourteenth or the 

fifty Amendment of the U.S. Constitution or sirnilar provISion 111 State 

constitutions.248 

In Gngg~ v. Allegheny Countj,24
'l the court had to conslder the 

question whether the county had taken an iHr casernent over Gnggs' property 

for WhlCh Il should pay Just compensatIon, Gnggs' home was 3,250 feel t'rom 

the end of a runway at Greater PIttsburgh AIrport whlch IS owned by 

Allegheny Coùnty Planes were passll1g as low as 30 t'eet above Gnggs' 

residence and Il was cytrerndy dlfficult for people ln the house to talk or sleep; 

windows in the house rattled dnd pldster fel! l'rom the walls and ceJlmgs.2.5\l 

The Supreme Court 111 rendenng Its de ci sion statcd: 

247 Black's Law Dlctlonary. 5th edltlOn) 1979, p. 740. 

248 U.S. C()n~tltutlon amend's V and XIV. See also Califorma ConstltutIon art. 
1 para. 14. Washmgton ConstitutIOn art. 1 para. 16, amend. 9 as clted ln Bennett 
Ricarda L, "AIrport NOIse LltlgatlOn: Ca~e Law Revlew", 47 Journal of AIr Law and 
Commerce, 1982. 

249 369 US. 84 ( 19(2). 

250 Id. 
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Following the decision in the Causby case, Congress 
redefined "r..avigable airspace" to rnean "airspace 
above the minimum altitudes of flights prescribed by 
regulations Issued under this chapter, and shaH 
include airspace needed ta insure safety in take-off 
and landing of aircraft... It

• By the present regulations 
the "minimum safe altitudes" within the meaning of 
the statute are defined, sa far as relevant here, as 
heights of 500 or 1,000 feet, except where necessary 
for take-off or landing.2S1 

The Court held that the airspace above Gnggs' house was necessary for 

take-off and landmg, and that the înterference with his properly amounted ta 

an unconstl tutIonal "takmg" of an alr easernent. The case also established that 

nelther the aIrlirl~s nor the Umted States are liable but that habIlity rests wlth 

the local airport propnetor.2S2 

However, ln the case of Batten v. Umted States,2S3 the lower federai 

court mtroduced a new restrIction on mverse condemnation actIOns. In this 

case, the plamtIff complamed of noise and vibrations from mihtary jet 

operations. The nOise occurred not from dIrect overflights but from engines 

runnmg dunng pre-tllght check procedures. The plaintiffs argued that in 

Causb~~ recovery had been allowed for vertical sound and shock waves, and 

that they should be allowed a lIkc:' recovery for laterai waves. The court held 

that a physlcal trespas~ on or above the plamtlffs property was a requirement 

of a "takmg" and added that recovery should umformly be demed uniess there 

lSt Id. at 88. 

lS2 In Justice B1ack's OpInlOn, the United States and not Allegheny county should 
have been reqll1red to pay the Just compensatIon because airport operations are 
conducted "under the direct slgnal and supervisory control of sorne federal agent". 
369 U.S. at 93. 

2.'i3 306 F. 2ù 580 (lOth Cir. 1962). 
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is direct overflight.254 

The U.S. federal courts generally follow the Batten line of reasoning, but 

state court decisions have deviated from the federaI trend by allowing recovery 

to landowner both ur der and near the flight paths. In Thornbur~ v. Port of 

Portland25S and Martm v. Port of Seattle,256 the courts relying on the 

Batten dissent rejected the line of federal eases that reqUired direct 

overflights.257 

In Alevizos v. Metropolitan Airports Commission of Mmneapolis and St. 

Paul (MAC)?~R the Mmnesota court, following the Thornbur~-Martm line 

of reasoning, stressed that the most Important factor IS whether substanttal 

intelierences wlth property result from aircraft in t1ight. The court refused to 

make the "rather mSlgmficant distinctionl1 between dIrect and mdIrect 

overflights.259 

In SUffi, we could say that the generai rule is that condemnation can only 

]j4 The Court aIse distmguishen Causby and Gcggs from Batten. Judge Murrah 
dissented stating that "the mterference shown here wa~ sufficiently substant13l, dIrect 
and peeuliar to impose a servitude on the Plamtlffs homes qUlte as effectively as the 
overfllghts in Caw:by and Gnggs," 306 F 2d at 587 (1962). 

]jS 233 or 17'l), 376 P.2d 100 (1962). 

256 64 Wash. 2d 3U9, 39l P.2d 540 (1964). 

257 The Martm CDur! reasoned lts re]ectlon by saymg: 

We are unable to accept the premlse t~at recovery for 
interference wlth the use of land should depend upon 
anytlung as Ifrelevant dS whether the wmg tip of the 
aIreraft pa~ses through sorne fractIOn of an Inch of the 
alrspace dlrectly ahove the plamtItf's land. 391 P. 22 at 
545. 

258 Minn. 471. 216 N.W. 2d 651 (1974). 

259 Id. at fJsq. See also Bennett Ricarcld L, "Alrport Noise Litigation: Case Law 
Review", 47 Journal nt Air Law and Commerce, 1982. 
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lie where a taking can be established, and the test of damages awarded in 

inverse condemnation is still the reduction of fair market value of the 

property.260 

4.2.4 The Nuisance Approach 

Another tort theory that has become more accepted in the last few years, is the 

theory of nUIsance according to which a property owner may seek relief for a 

substantial interference with the use and enjoyment of his or her property.261 

lnittally, sorne jurisdictions held that federai preemption prevented 

recovery from a nuisance actio, in so far as emlssions from airplanes were 

concerned.262 Courts have also refrained from granting injunctlVe relief 

under a nui5ance theOlY, because trus wouid have amounted to imposing the 

type of local regulation prohiblted by the Supreme Court ln Burbank.263 

Plamtlffs have also been deOled injunctive relief on the basis that the rights of 

property owners are deerned to be outweighed by the public interest. In the 

260 Id. at P.47? On the same issue see also Aaron v. City of Los Angeles, 40 Cal. 
.~ .Jp. 3d, 115 Cal. Reporter, 162 (Cal. Ct. App. 1975) and Adams v. County of Dade, 
);5 So. ed 594 (Fla. Dlst. Ct. App. 1976). 

261 Bennett Ricarda L. note at 479. Aiso Black's Law Dictionary (5th ed. 1979): 
"Nuisance anses trom a lllsturbance of one In possesslOn of hIS property that renders 
use of such property uncomfortable". 

262 See Vlrgmlélns for Dulles v. Volpe, 541 F.2d 442 (4th Ciro 1976) and also San 
ple~o UmfJed Port DistrIct v. Supenor Court, 67 Cal. App. 3d 361,136 Cal. Reporter 
557 (Cal. Ct. App. 1977). 

263 See chapter 3 para. 3.1.2. Local Noise Control Regulation. 
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case Loma Portal Civil Club v. American Alrlines, Inc.,1h4 the Supreme Court 

of California considered a suit brought by owners of property near a public 

airport seekmg to enjom commercial 3lrlines from certam tllght operatIons. 

The court derued injunctIve relIef statmg: "It is weIl establ!shed that public 

policy denies an mjuncLIon ... wherè private property has heen put to a public 

use by a public servIce corporatIOn and the publIc mterest has mtcrvened."2b~ 

Sorne cases though, show that the scope of an alrport propnetor's 

liability under a nu:sance theor-y has been broadened. In Nest!e v. City of 

Santa Monica,266 the Supreme Court of Cahfornia rejected the vlew that the 

Califorrua Tort CI31ms Act ckarly indlcates an mtent to immuOlze 

governmental enttties from nUlsance liability. The court held that damages for 

persona1 inJury could be covered m a nUlsance action. lb7 Sorne years lalcr 

in Great Westchester :t""Iomeowners Assoc13tlon v. City of l ,os An~eles,&g 

homeowners were successful ln t'leir nUIsance actIOn agamst the mUnIcipal 

airport propnetor, m claimmg cmotlonal and mental distress caused by 

excessive noise, smoke and vibrations emanating from jet alrcraft usmg Los 

Angeles InternatIonal Airport. The trial court found !hat the Plaintiffs had 

264 61 Cal. 2d 582, 394 P.2d 548 (1964). 

W Id. at 552. See also m Vlrginians for Dulles v. Volpe decision where the Court 
said: IIBurdensorne as It may be, Plamtiffs must submlt to the great annoyance in the 
public: interest...". 344 F. Sup. at 579 (E.D. Va. 1972). 

266 6 Cal. 3d 920. 41)6 P.2d 480, 101 Cal. Rptr. 568 (1972). 

1b7 The court, though, founcl that wlth respect ta property damages the Inverse 
condemnatlOn and nUl:mnce cau_ ~s of actIOn merge. Id at note 15. See also Werhch 
John M. and Knnksy Richard P., "Recent Developments In Àlrcraft NOIse Law", 
Commlttee on Airport Law, The Urban Lawyer, Vol. 18, No. 4 (Fall, 1986). 

21>8 26 Cal. 3d 86, 603 P.2d 1939, 160 Cal Rptr, 733 (1979), cert. demed1 449 U.S. 
820 (1980). 
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established the existence of an actionable nuisance wluch would justify damages 

and recovery independent of Plaintlff's daims for diminution of their property 

based on an mverse condemnatlOn theory. In the same case, the court ruled 

that federal regulatlons and laws do not shield the airport propnetor from tort 

damage liabtlity and approved an award of $86,000.269 

Ir. the more reeent case ot Baker v. Burbank-Glendale-Pasadena Airpon 

Authonty,270 the court was asked to conslder the question whether a nUisance 

resultmg from mrport n\)ISe was contmuing of permanent in nature. This 

distmctlon is Important because If the nuisance was pern'anent, resldents would 

be permltted to bnng only one lawslllt for past and prospective damages, and 

the appropriate statute of limitatIons would apply. On the other hand, if the 

nuisance was contmumg m nature, then resldents could bnng a succession of 

lawsuits seekmg recovery for damages for a glven penod of Ume. One of the 

most important factors ta conslder in determining this question IS whether the 

nuisance can be abated. Although the Supreme Court understood that alrcraft 

noise could not be totally abated, it cü!1cluded that the PlaJT1tiffs had a right to 

choose whether to treat the nuisance as permanent or contmuing.271 The 

legal implication of this decislOn is tràt, in Califorma, the S3Me person is able 

to bring a succession of lawsuits seekmg property and personal injury damages 

269 26 Cal. 3d at 88, 603 P.2d at 1331, 160 Cal. Rptr. at 734. 

270 39 Cal. 3d 862, 705 P.2d 866, 218 Cal. Rptr. 293 (1985), cert. denied, 106 S. 
Ct. 1200 (1986). An analysis of thlS case is made in the article of KIrk Lisa, "Baker 
v. Burbank-Glendale-Pasadena AIrport Authority: The Cahforma approach ta Inverse 
Condemnatlon and NUIsance", 17 PaCIfie La'", Journal, 1986. 

171 Id. The court assured alrport opera tors that the statute of limitatlOns would 
not bar nUIsance actions, because the nOIse and vibrations were treated as a 
continuing nUisance. 
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throughout the time the person resides In the vicinity of an alrport.m 

A review of the United States litigation relatmg to alrport n01se: from 

the earlier cases that required direct aircraft overtlights, to ones that allowed 

adjacent flybys to the Batten ruling that allowed plamtiffs ta choose whether 

to treat a nuisance as permanent or contmuing, makes one ta realize that 

airport proprietors have more than a casual concern with their increasing 

susceptibility to liabtlity. 

4.3 Litigation Relating to Aircraft Noise in Other Countries 

Although there has not been the same volume of cases as m the 

American jurisprudence, the matter has come before courts of other countries 

for consideration. 

In England, Section 40(1) of the Civil Aviation Act, 1949, reads: 

No action shall lie in respect of trespass or in 
respect of nuisance, by reason only of the flight of 
an aircraft over any property at a helght above the 
ground, WhlCh, havmg regarâ to wind, weather and 
aIl the Clrcumstances of the case IS reasonable, or 
the ordinary incidents of such fllghts sa long as the 
provisIons of (the Act and any Order made under 
the Act) are duly cornplied with. 

The section was introduced to exclu de the possibility of a right of action ansing 

by the entry of an aifcraft in flight, into the airspace above property. Although 

it is not clear in corn mon law whether such an entry could amount to trespass, 

m See Werlich J.M. and Krinsky R.P. note 267, at 866. 



80 

the section has the effect of denymg any daim for nuisance caused by the noise 

of aircraft flying overhead, landing, or taking-off.273 I-Iowever, the section 

does not apply to alrcraft flying below a reasonable height, to aerial acrobaties 

and dlsplays, and as 10 other areas of nuisance it would not apply in case of 

malice.274 In Newman v. Conair Aviation, Ltd.275 the plaintiffs complained 

of the aerial spraymg of msecticide wruch dnfted on ta their land and of the 

nOise of law-tlymg aIrcraft which frightened the plaintiffs and their horse. The 

court held that the spaying company and the farmer of land being sprayed 

were equally liable 10 nUisance. 

Section 40(2) provides that an owner 15 hable without proof of 

negligence, or mtention, or other cause of action where material 10ss or 

damage is caused to any persan or property by, or by a person in, or an article 

or person fallîng from, an alreraft while in fltght takmg-off or landing. This 

provision encompasses loss or damage caused by nOIse or vibration, which In 

turn includes loss of hfe and personal mjury.276 A problem may arise with 

respect ta the term "matenar'. There are no cases on point, and therefore, it 

îs not dear whether It means "measurable in money teiji-t;;" or "physical". If the 

term "material" was interpreted ln its strid sense, it wou1d result in a situation 

that where damage was not materia1 there would have to be proof of 

negligence, or intentIOn, or other cause of action. Therefore, it is reasonab1y 

273 This drgument is caught by the words in the circumstances of the case. 
Halsbury's Law of England, 4th ed., 1974, Vol. 2, par. 1418. 

274 Id. and Chnstle v. Darey, [1893] 1 Ch. 316. 

275 [1973] 1 W.W.R. 316. 

276 See The CiVIl Aviation Act of 1949, Section 63(3). 
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assumed277 that a11 damages mentioned m Section 40(2) should be 

recoverable without proof of negligence, unless negligence or contnbutlon to 

the 10ss or damage can be shawn on the part of the victim. It is clear, though, 

that where the in jury does not mvolve the use or enjoyment of land sa as to 

constitute a nuisance, the proof of negligence is necessary.278 

Sections 40( 1) and 40(2) are a compromise 1Otroduced hy the English 

legislature, 10 an effort ta balance the interests of the airerai ,'ners and the 

mterests of the public on the ground. 

In Canada, we have only a handful of cases dealing wlth noise created 

by aeronautical activitles. In Lacroix v. The Queen,279 the Exchequer court 

had to deal with a daim against the Crown where the plainllff alleged, mter 

alla, recovery for an expropriation of an easement on hlS and adjommg 

properties for a hghting system whieh created a tlightway over hlS land and 

which aircraft would use ta land and take-off at Montreal (Quebec) Dorval 

Airport. The plaintlff also argued that the Crown is liable to him In damages 

because it mterfered with hlS nght of ownershlp which includes the surface and 

what is below and above his land thereby mterfenng with the enjoyment of his 

property. Despite the provlslor. In section 414 of the CIvIl Code of Quebec 

which states that "the owner of the sail is also the owner of what IS above and 

what is below"2S0 the court demed the plamtiff recovery for the a:leged takmg 

of an easement over his property. Fournier, J. of the Exehequer Court 

zn Halshury's Laws of England, 4th ed., 1974, Vol. 2, para. 1419. 

278 Id. 

279 [1954] Ex. c.R. 69, [1954] 4 D.LR. 470, (1955) 72 C.R.T.C. 89. 

280 The court noted that the application of this maxIm has been restricted and it 
is not given literaI effect any more. 
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... 1 need go only sa far as to say that the owner of 
land is not and cannat be the owner of the unlimited 
air space over his land, because air and space faH in 
the category of res omnium commurus. For these 
reasons the suppliant's claim for damages by reason 
of so-called establishment of a tlightway over his 
land fails. 281 

In 1964, Robert Shepherd brought a suit282 against the Crown for 

damages because of the alrport's operation,283 and because of the registration 

of a servitude over hiS property. The Exchequer Court rejected his claim with 

respect to alrports operations but allowed him damages by reason of the 

servitude for depreciation of the value of lus property and fOl trees felled on 

his property. 284 

The Supreme Court of Nova S~otia in Nova Mmk Farms v. Trans­

Çanada Airhnes285 had ta conslder a case where a rancher clalmed damages 

for negligence because of aircraft noise WhlCh caused losses to his mink 

busmes~. T!)e court dismissed the daim because it found that the pIlot was not 

aWdI e of the existence and location of the farm, and that the situation did not 

present a "foreseeable risk of contact" nor did it suggest "a probability of 

181 See note ... at 96 (C.R.T.C.) 

282 [1964] Ex. c.R. 274. 

283 Airport's operations encompdss low flying jet aireraft, noise, gasoline odors, 
glanng runway lights, nsk hazards. 

184 The court approved the Laeroix decision and further stated that the 
constructlOn of the airport (Dorval Airport) "is a perfectly normal enterprise, 
offending agamst no law, and therefore Its aetivities are governed by appropnately 
attuned rules of objective responslbllity, the law of torts." l1964] Ex. C.R. 274 at 280, 
281. 

2&.~ [1951] 2 D.L.R. 241 (N.S.S.e.). 
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harm ... as ta give rise to a duty of care" to avoid ta fly an aircraft m Its 

vieini ty. 2B6 

The Norwegian jurisprudence shows that liability ansmg From noise 

damage has been established at take-off or landmg, and during overt11ght. 

Where the cases mvolved aircraft noise during take off and landing, the airport 

authority has always been the defendant. Most of the eases dealt wlth aircraft 

noise generated by aIrera ft overlying fox and mink farms, causing the aOlmals 

to whelp tao early or to kill their brood. In these cases, the aireraft operator 

has been held responsible.2m 

fa France, the Supreme Court d.d not accept to hear a complamt of a 

building propnetor who put up a building in the vicinity of an airport, with full 

knowledge that it would be subjeeted to aircraft noi~e.2B8 In 1971, the Paris 

Court of Appeals held Pan Amencan World Airlines and AIr France hable for 

problems caused by nOIse in twelve communities around Orly AIrport.289 

2B6 Id. at 264. 

2K! ICAO Legal Committee, 22nd Session, LC/Working Draft No. 854-2, 1976 at 
pp. 16-18. 

288 Société PRVE v. Air France, Cour de Cassation, 2nd CIvIl Charnher, May 9th, 
1968. 

289 Wall Street Journal, July 7th, 1971 (untitled artIcle). For habllIty Issues m cIvil 
law jurisdlctlons see also MankiewIcz R.H., "Sorne Aspects of CiVIl Law Regardmg 
Nuisance and Damage Caused by Aircraft", 25 Journal of AIr Law and Commerce, 
1958. 
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5. PROPOSED SOLUTIONS TO REDU CE AIRCRAFf NOISE 

Proposais have been made ta resolve the problem of aireraft noise by 

legal means at national and international level. The suggested, and in sorne 

countries already lmplemented, regulations take into account the existing 

aeronautical faclhties, economic parameters and technical feasibility. 

Governments and mternatlonal community in their effort to tackle the airport 

noise problem and relieve alrport neighbors have introduced regulatlOns 

dealing wlth: nOise reduction technology, noise-abatement flight procedures, 

restrictions on alrport use and nOlse-reduction techmques at point of reception. 

5.1 Noise Reduction Technology 

The simplest solution in terms of least disruption of existing ways of 

doing things would seem to be ta make the aircraft quieter by somehow 

muffling the noise generated by the jet engines. This would mean with respect 

to aircraft still to be built that they would be equipped with quieter engines. 

With respect to aircraft already in use would mean they would be retrofitted 

by acoustic treatment of the engine nacelles, by nacelle redesign, by engine 

modification, or they would be reengined with quieter engines. Research has 

shawn that retrofitting can sigrnficantly reduce nOlse on landing (a reduction 

of 10 ta 15 EPNdB) whereas noise during take-off lS much more difficult ta 
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abate (a reduction of 3 EPNdB).290 

Although it seems that this solution can eliminate the airport problem 

overnight, thlS is not the case. Retrofitting or replacing oid aircraft with new 

ones is a process WhlCh reqUIres substantive expenses. A study conducted in 

1971 found that the capital cost of retrofitting could range at that lime from 

$200,000 ta $LOOO,OUO per alreraft and the operating cast would mcrease by 

four ta nme percent.291 Moreover, the industry IS not always able to prov\{je 

the airlines wlth the needed technology. The problem was ObVlOUS in the 

United States, where airlmes had difficulties m obtaming hush-kits on time to 

meet the deadlines introduced by the F AA In 1976.192 

Regulations of trus kmd, concernmg engine noise emisslon, are not 

sufficlent to slgnlficantly reduce the annoyance suffered by airport neighbors 

because: 

(1) 

(2) 

already eXlstmg alreraft have a life span of 25 years 
and It IS not economlcally advantageous to wlthdraw 
these aircraft from service before that time.293 

Consequently rules for retrofit are more likely to 
apply to new types of aircraft. 

The steady mcrease of alr traffic is negating the 
noise reductlOn achIe'/ed by retrofittmg o1der types 
of alrcraft. 294 

290 "CiVll Aviation Research and Development Pohcy: Suppùrting Papers", Stuùy, 
Department of Transportation - NASA, Washmgton, 1971. 

291 Id. and "Transportation noise and noise from EqUlpment Powered and Internai 
Combustion Engmes", U.S. EnVlronmental Protectlon Agency, Washington1 1971. 

m 41 Fed. Reg. 56,045-46 (1976) (codified in 14 C.F.R. para. 91.301. See al50 
para. 3.1.1 Federal Regulation. 

293 See the lCAO di~cusslons on this subJect ln part 2. 

""94 "Airports and the Envlronrncnt", OrgamzatJon for Economie Co-operation and 
Development, Paris, 1975. 
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In view of the difficulties that arise, and the costs required, it is clear 

that widespread retrofitting would be necessary to reduce reduce noise levels, 

without creating any economlC disadvantage for sorne alrlmes wlth respect to 

their competltors. Before such measures are adopted, a costjeffectiveness 

analysls should be carried eut covering aIl existing aircraft ta see whether the 

costs of general retrofitting could be compensated by sub~;tantially decreased 

annoyance both in terms of time and space. Retrofittmg assessment must 

include aIl eXlstmg alrcraft to be meanmgful; It is c1ear by now that if only one 

country IS analyzed retroflttmg would praye far tao costly and In any case 

would give partially meffechve results.295 

S.2 Noise-Abutement FHght Procedures 

Certain noise-abatement procedures can be followed to reduce aircraft 

noise during take-off and landing. In doing so, consideration must be given to 

safety which becomes paramount during these two critical points of aireraft 

t1ight. 

5.2.1 During Take-off 

The area affected by take-off is bigger than that affected by noise during 

landing. This explains why restrictions on night operations are stricter for tak" 

otIs than for landing. 

One method that is already in use at many airports caUs for thrust 

295 Id. at 31. 



87 

reduction after reaching a safe altitude, m an effort to reduce engme nOise. 

This means that an aircraft IS takmg off under full power and chmbmg at the 

steepest possible angle m arder to gam helght before tlymg over densely 

populated areas, and then reduc10g power at an altitude of sorne J()() metres 

In order to keep the nOise level as low as possible whlle overt1ymg these areas. 

The effectIveness of thlS method depends upon the population dl~tlïbullOn 10 

the areas surroundmg the <llrport, and therefore, a turn lmmedlately after take­

off is needed whenever a t1ight path can be used above a sparsely populated 

area.296 

Another method mcludes the preferential use of certam runways (when 

whether condItIons permIt), and an effort to concentra te aH take-offs II1 a small 

number of ~tnctly defmed tllght cornJors. Provlded that take-offs are 

concentrated rather than spread out, fewer people are ln facl II1convemenced. 

The truth IS that people leavmg under these paths suffer greater annoyance, 

since the nOise occurs more frequently.297 Thls method nevertheless has an 

important advantage for land-use planners becau5e the nOise can be limlled lo 

a well-defined area. This means thal any sound-r roûfing and plannmg schemes 

involve a smaller area than If the noise were spread around the mrport. 

This solutIOn can be an effective one if the alrcraft follows the palhs 

exactly, and only if the t11ght paths are fixed by the authonties concerned 10 a 

manner that takes into account geographlcal and metcorologlcal factors of a 

certain atrport. 

296 "AIrports and the Envlronment", Organizatlon fr Economlc Co-operation and 
development, Pans, 1975. See a1so Parlicek, M.J., "O'Hare InternatIonal Alrport: 
ImpervlOus ta Proposed State Efforts to Limlt AIrport NOIse", 47 Journal of AIr Law 
and Commerce, 1982. 

29'1 Id. OECD, p. 31. 
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5.2.2 During Landmg 

Many modified procedures have been tried in order to mitigate noise during 

the landing phase. The most successful have been two, namely the two 

segment approach and the one that the airerait uses minimum t1ap 

configura tIan. 

Tbe two segment approach calls for an imtial descent slope of six 

degrees, wlth a change to a final slope of three degrees, rather than a 

conventional one segment three degree approach. This m~thod has two 

advantages over the conven~lonal approach: (a) The thrust level is less because 

the lrutial SIX degree de:,ccnt mcreases speed through gravitational pull than 

engine thrust and (h) the alreraft is higher in the aIr for a longer penod of time 

when over nùlse sensttlve areas.298 Tlus procedure, though, involves safety 

problems and pIlots have complamt where s,uch mensures are Imposed. The 

benefits from nOIse reductlon perspective, appear to be small If the two­

segment approach IS ta be safely apphcd, because: (1) not ail airplanes can fly 

a six degree upper segment because of welght, flap drag and energy 

considerations; as a result, the noise-reduction beneflts would be small if the 

procedure IS not followed hy al! airplanes; (2) most airplanes would have ta 

appty full tlaps, thus increL1smg noise from aerodynamic drag, in order ta keep 

the descent rate and engine speed within the prescribed hmits required by 

safcty considerations; and (3) weather conditions sometimes do not allow this 

298 Pavlicek M.J., at p. 441. 
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kind of approach (side winds etc.).299 

Another method is the one that caUs for minimum tlap configuration 

which still pre.serves engines speed needed for maneurerabl1ity. According to 

this techmque, the tlaps are left at the aircrafL certified mmimum settmg and 

are not changed after the plane descends to 500 feet. 300 

5.3 Restrictions on Airport Use 

Apart from the techmcal methods ofreducing noise, regulatory measures 

can be taken on a purely local basis, although the se often have repercusslons 

at national or internatIonal level. These measures mclude establishment of 

noise limlts at certam 3lrports, closing the airport at certam lImes, shanng 

traffie betwGen several alrports and changes in locatiOn or operatIOn of ground 

run-up areas. 

5.3.1 Noise Limits 

Limitations based upon noise emission characteristics of aircraft require 

the airport's managing authority to deny use of the alrport to planes WhlCh do 

not meet certam noise standards.301 The implemenLation of such reguiations 

m Id. and Harper, D.V., O1RegulatlOn of AIreraft NOIse at Major AIrports: Pa~t, 
Present and Future", Transportation Law Journal, Vol. 17, 1988. 

300 ThIS procedure is followed with succe~s by O'Hare mrport SInc.e 1972. 
Pavlicek, M.l, at p. 442. 

301 Sueh regulatlOns are unplemented by the authonties of Kennedy AIrport In 

New York (112 PNdB lImitation) and London-Heathrow Alfport. In the second case, 
the limit for night IS much stncter than for daytime (102 and 110 PNdB resp~ctlvely). 
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by an airport authority will not have a negative impact on national and 

international air transport only if airline fleets are acoustically treated through 

retrofitting or replacement of existing aireraft. The difficulties of the retrofit 

approach are mentioned in the beginning of this chapter (para.5.1.). 

5.3.2 Closin~ the Airport at Certain Times 

Limitations on times when nOlsy aireraft may use the airport, and 

limitations on airport operating hours are designed to promote a ban on sorne 

or a11 night-time operatlons. There are now many airports where night traffic 

is forbidden: aH those in Switzerland, many in Germany, "Pans Orly, 

Gopenhagen and London He?.!hrow in Summer.302 The time of shutdown 

varies from airport to airport between four ta seven hours. 

A limitation on the hours of airport operation would most loglcally 

occur, as ean be seen from the above examples, as a curfew banning operations 

during the night when the fewest operations are scheduled and the probabllity 

of sleep dlsturbance is the hlghest. Although eurfews affect alf passenger 

operations, they have their greatest impact upon air cargo operatIOns, because 

the majority of aU-cargo operations occur during evening times. Consequently, 

overnight delivery of documents, medicines, and other Items in immediate 

demand are jeo?ardized.303 

Shutting down alrports at night also entralls senous economic and 

302 See OECD at page 33. 

303 See Pavlicek, M.J., at p. 431. 
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practical disadvantages. There is a 10ss of incarne for the airports that impose 

curfews because air-fright compames prefer to use airports Vv~lere there are no 

restrictions on night operations, once it is easier for them ta move the cargo 

in the alrport area at night time. Furthermore, problems arise From the tlme 

difference at different pomts of the world. If a night curfew is imposed, there 

are difficulties in arranging take-off schedules for long-distance flights in arder 

ta overcome the lime dlfference obstac1e.304 

Despite these shortcomings, total or partial bans of night movements 

would be necessary for airports 10cated in highly urbanised areas, where the 

nOise problem more acute than other areas. 

5.3.3 Sharing Tramc Between Several Airports 

When a city is served by at least two airports, airport operations may be 

sa distributed as ta subject the least number of people ta nOI~e whenever 

possible. 

A good example of this practice is Bromma Stockholm airport which is 

the closest one to the city, and jet aircraft are barred from operating there. Jet 

aircraft are reqU1red ta use the facilities of Arlanda airport forty kilometres 

from the city. 

This solutIOn Îs not always viable as a noise abatement procedure. This 

was clear when it was considered as an alternative ta reduce noise at O'Hare 

International AIrport (Chicago, Illinois). In that case, it was found th:ü ta 

304 Problems anse even with respect ta flights within the United States because 
of the time difference between the coasts. 



92 

bring Q'Hare within the proposed noise limitations wouid require a drastic 

reduction in operations at the airport.305 Shifting t1ights from O'Bare to 

Midway of Rockford airports was not considered a good choice for reducing 

the overall noise Impact in the state of Illinois. It was also found that because 

of the fact that noise Ievels are logarithmic calculations, rather than arithmetic 

ones, a large percentage of t1ights should have been eltmmated or shlfi.ed to 

abate airport noise a comparatlvely small amount.306 As a result, tlight 

shifting at that instance was considered as an ineffective nOIse abatement 

procedure. 

This practice, though, of sharing traffic with other aIrports would offer 

a solution where new airports are under constructIOn or planned. These 

airports in most cases are located in sparsely populated areas, and usually 

complement e' . .nstmg facilities located in sorne popuJated area. It would be 

possible to ~hare traffic between these two kinds of airports, for exam pIe, by 

transferring ail night flights or noisy airport operations to the new sites. 307 

5.3.4 Changes in Location or Operation of Ground Run-Up Areas 

For testing the working order of an airplane engine, it must be started 

and accelerated while on the ground. This process, commonly called "run-up", 

produces engine nOIse which further adds ta the airport noise problems. 

305 See Pavlicek, M.J., "O'Hare International Airport. ImpervlOus to Proposed 
State Efforts to Limit AIrport Noise", 47 Journal of Air Law and Commerce, 1982. 

306 Id. 

307 OECD, 1975, p. 33. 
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Run-ups ideally should be done with the fewest number of engi. es and 

noise should be directed at the least populated area or into a noise absorbent 

structure. The dmount of abatement is determined by the fleet composition. 

The fact that most types of planes cannot run-up with fewer than aIl engines 

operating simuitaneously, does not help the case very much. 

From a practlcal pomt of view) changing run-up areas is not difficult to 

accomplish, but banning nighttime run-ups would delay maintenance and affect 

flight schedules. Although ground run··ups are sm aIl part ùf the airport noise 

problern, thelr control In combination with other noise abatement rneasures 

would contribute to the solution of the problem. 

5.4 Noise-Reduction Techniques at Point of Reception 

Apart from the above mentioned possible ways of regulating aircraft 

noise at its source, sorne other measures have been considered: those design.ed 

to provide protectlOn against noise at its point of reception. While the 

measur"!s already descnbed are the primary concern of aircraft manufacturers, 

airlines and airports, those we are going to talk about now ar-; to be considered 

by authonties competent for urban planning, land-use planning and 

construction. 

5.4.1 Control of Land Use 

A solution is to move or keep people away from the airport and the 
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noise. For existing airports, this means either zoning of unused land areas to 

prevent residential and other noise-sensitive uses or purchase of land already 

occupied by noise-sensitive users and turnmg the t1nd over to non-sensitive use. 

Since the Second World War, urbaTlizatiOn around major alrports has 

gone out of hand and there has heen demand of buildmg land, even 111 the 

noisiest areas, while at the same time, air traffle was rapldly growmg and jet 

aireraft were being mtroduced. Around such aIl·ports only partI31 rcmcdles are 

possible, sueh as pure hase of the most exposed dwellings, overtlyll1g charges to 

provlde fmancwl compensutton, restrictions on furthcr urban expansion. An 

alternative that alrport opera tors have IS to purchase the uceuplcd nmse­

sensitiv~ land adjacent to the an·port and convert It to one of non-sensitive use. 

A solution of thlS kmd, thcugh, would reqUlre a great amount of money 

beeause usually the value of land adjacent to alI·ports is qUite hlgh, and thus 

the solution becomes not very atlraetlve.308 

Desptte the ditflcultles t hat anse wlth respect to already eXlstmg alrports, 

land-use control can be an Important and sometlmes vital solution at new 

major airports. Careful cGnsideratiOn must be glvcn, wilde selectmg 2 site for 

a new aIrport, to deSign the alrport to mmimize the nOIse problem, to locate 

the alfport wr.ere land around 1S not yet developed and to provlde the alrport 

aùthonty or any competent authonty wlth control over land use around alrport. 

Land acquIsition by the aIrport operator is very helpful for effective land-use 

plannmg.309 

308 Harper, D. V. "Regulation of Alreraft NOIse at Major Alrports: Pa~t, Pre~ent, 
and Future", Transportation Law Journal, Vol. 17, 1988. 

309 An extensive land-use plannmg programme has been carned out "at the site 
of the Montreal InternatIOnal }\lrport (Mirabel), where the Canadian government, 
in March 1969, II1ltiated the largest public land bankmg programme over undertaken 
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5.4.2 Soundproofin~ of Dwcllin~s 

The noise insulatlon of dwellings, schools, hospitals ano' other buildings 

where noise abatement is necessary is a partial solution ratl:',:r than a cure 

because people must kecp thelr windows cIosed m order to av Id nOIse, and 

the environmcnt itself remains unchanged. In areas, though, wh\.re the nOlse 

problem IS acute (especJ311y around existing alrports) noise insula, Ion IS often 

the only way to reduce the mconvenience m a short time. The metr,ods used 

are usually: double glazmg, beUer fittmg outer doors, mechamcal or electncal 

air-condi tiomng. 

In this pomt, we should mention one partlcularly interestmg 

achievement: from 1966 to 1975, four thousand dwellings located around 

Heathrow AIrport - London were soundproofed, through the NOise Insulation 

Grant Schemes.1lO Followmg the proVIsions of these schemes a government 

grant was pa Id tü resldents upon request, for soundproofing thell' dwellings. 

The amount whlch is reqUlred for soundproofing vanes accordmg to the 

degree of nOlse reductlOn sought, the number of rooms to be treated, the size 

of the wmdows and so on. The declsion whether the cost of soundproofing 

in a~SOCJatlOn wlth the development of a major auport faclhty. The federal 
government expropnated 88,000 acres, to the north-west of the City of Montreal, only 
18,000 of whlch were planned to be used for the actual aIrport facilitles. The 
remammg 70,000 acres were acqUlred to assure the control and development of aIl 
land potentwlly exposed to ,llfport operations," (The expropnatlOn IS proved to be 
excessive for the needs ot land-use control m tht VICll11ty of Mirahel Alrport). See 
McNalrn, CH, "Alrport NOIse PollutIon: The Problem and the Regulatory 
Response", The Cmadwn Bar ReV1ew, VoL L 1972. 

310 For more mformatlOn about the English approach, see Kerse, CS., The Law 
Relating to Noise, Oyez Pubhshmg, London, 1975. 
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should be borne by tenants and owners or whether partial or total go· ... ernment 

grants should be instead considered, is a political one and must b4o"! taken by 

governments. 

With regard to new buildings, the granting of building permits in the 

vicinity of airports, can be subject to sorne minimum amount of soundproofing, 

varying according to the impact that noise has on the dwellings.311 

311 OECD, 1975, p. 36. 
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6. CONCLUSION AND FINAL REMARKS. 

Airport nOIse poIlution is one of the pervasive problems facing the 

aviation commumty today. Its adverse effects on human psychologlcal and 

physiological health, 10 additIon ta its detrimental impact on the human 

environment IS today weil documented : it is a problem that can no longer be 

19nored. 

Much has been done at the natIonal and 1OternatlOnal levels to control 

aircraft nOIse In the areas surrounding major alrports. There is Annex 16 on 

Envlronmental Protection WhlCh classifies aircraft accordmg to their noise 

emlssion levels and sets standards and recommended practlces for alrcraft 

operating 10 alrport areas. In addition, many countnes have lm plemented 

supplemental natIOnal legislation, sometImes 1Otroducing even stncter 

standards, as IS eVldenced by the approach of the Umted States. In spite of 

these efforts, ever mcreas10g htigation m various countnes shows that the 

proposed, and In sorne cases already irnplemented, measures have been 

inadequate In curbing nOIse levels. 

Much of the problem lies in balancing the interests of the air transport 

industry in expandmg aviation operations, with the interests of neighbouring 

airport communittes in preserv10g their own well-being. Cutting across thlS 
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distinction is the fact that developing countnes, struggling agamst great 

financial burdens have been unable or unW1lling to comply with the ICAO 

regulatory standards. The problem is international in nature and cannot he 

solved through the unilateral actions of individual states. Nor can specifie 

isolated measures be expected to bring about long term change or eliminate 

the problem. 

This October, ICAO member states will have a new opportunity to 

discuss the issue of airport nOlse pollution during the 28th (extraordinary) 

Session of the Assembly in Calro. Thelr effort must be one of cooperatIOn and 

c,ompromise, directed towdrd the adoption of uruform measures whlch can he 

globally adhered to. 
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APPENDII A ---
DRAlT ASSEMBLY I!SOLUTION 

luolution A28/ 

POI,ibl~ operating restrictions on .ublonie jet airer.ft vhich 
e.c~~d the nOlle levels in Volume I, Chapt~r 3 of Aonez 16 

A28-WP/--
0/--

Wherel6 cer t lf lca t iOD ct andards for ,ub,ooic jet airera! t poi le leve 11 are 
.peelfled ln Volume 1. Cha~ter 2 and Chapter 3 of Anne. 16, 

Wherear; enVlToruneotal problems due to aireraft ooile continue to eX18t in the 
nelghbourbood of maoy loteroatlooal airport.; 

Whereas some States are consequently cODsidering restrictlocS on the operations 
of Ilreraft WhlCh exceed the nOlle levell in Volume l, Cbapter 3 of Annex 16. 

lecognlzlog chat the DOlse standards III Annex 16 vere not inteoded to introduce 
operatlng restrlctlons 00 alrcraft. 

lecogDuiog that operatlng restrlctlOOS 00 exiltlng alreraft vould iocrease the 
costa of the 8ul1ues of Ulaoy couet'les and vould lmpose an ecoDomic burden on 
thole .ullnes \/hlCh do Dot have the flnaDcul resources to re-eflulp tbelr 
fleetl, .and 

~lderlng that resolutloD of problems due ta .acraft nOlse must be based on 
the mutusl recognltlon of the dlfficultles eocouDtered by States and a balaoce 
amon& thelr dlfferent concerns. 

Tbe A8Semb 1 v 
+ 

1. Urges States not to introducl! Any new operating restrlctions on aireraft 
VblCb exceed tbe noue levels in Volume 1, Cbapter 3 of Anneli. 16 before 
conslder ing : 

a) vhetber the normal attrition of eXlIIting fleets of luch aucraft vlll 
provlde the necessary protection of noise ellbtBtes around tbeir 
alrports, 

b) vhether the necessary protection can be achteved by reguhtioDS 
prevent lng the ir opeutora from .dd lng luch a ircraft to the i r f leet 5 
tbrough eltber purchase. or lease/cbdrter/1Dterehange, or 
altern3tlvely by incentives [0 acceler.te fle"!!t .odernilation; 

c) vhether the nece •• ary protection cao be acbieved tbrou&b restrictions 
lillllted to .it-portll and run\1ay" the ".e of vtllcb b.u been ideDtified 
and declared by them as &enerating Daile problelBs and lÙlited to tille 
periods vheo grester Doise disturbance i~ c.u.ed; 



. 

A28-\iP 1-­
a/--

d) the implications 
consultlng theee 
intentlon; 

of Any 
States 

restriction. 
and giVlng 

for other Statee 
theœ reuonab le 

concerned, 
not lce of 

2. Urges States WhlCh, despite the considerations in leaolving Clause 1 .bove, 
decide to introduce restrlctLOns on the operatl.oos of aacraft WhlCh comply 
vith the nOlBe certlfIc8tloo standards in Volume 1. Chapter 2 of Annex 16 but 
whlch exceed the nOIse level8 10 Volume l, Chspter 3 of Anr.ex 16: 

a) to frame any restrlctlon8 80 that Chapter 2 compIlant alrcr.ft of an 
lndlvldual operator wh~ch are preBen~ly operatlng ta thelr 
terrltorl.eS may be wlthdravn from these Opf:>ratlOns gradually over a 
period of oot less than [duratlon t0 be determloed by the COUDCll and 
the AssemblyJ ln an even1y dl8t~ \buted manner ar.d in such Il way that 
the la st aIrcraft IS not requaed to he wlthdravn untll the end of 
the perlod, 

b) oot to begln the above phase-ln perlOd for sny restrlctions before 
[date to be determloed by the CouncIl and the Assemblyl; 

C) Dot to restrlct before the end of the phase-la perlOd the ope' dtlons 
of Bny Bacraft 1ess than 25 years after the date of 18sue of lts 
flrst lndivldual certlficate of 31rworthioess, 

d) not to restnct before the end of the phase-ln per LOd the operat lons 
of sny presently eXlstlng wlde-body alrcraft, 

e) to app 1 y any restrlctlOns co 0 s l ste nt l Y wlth the non-discrimination 
prlnClple Hl Article 1S of the ChIcago Convention 60 as to g ive 
foreign operators as least 88 favour ab le treatment as theu own 
opera tors at the B8me alrports; 

f) t::> lnform IeAO, 8S weIl 8S the oeher States concerned, of aIl 
restrIctIons imposed, 

3. Strongly encourages States to 
region!illy and inter-regionally wlth a 
communities 8round 8lrports vithout 
alreraft operators, 

continue to eo-operate bilaterally, 
View to allevlatlag the DOlse burden on 
imposing severe economlC hardsblp on 

4. Urges States, d and when any new nOlSe certlf~catlon standards are 
lDtroduced WhlCb are more strlngeot than those in Volume 1, Chapter 3 of Annex 
16, to recognlZe the deSlrability of not llllposing any o~ratlng restrlctlDns on 
Chapter 3 compIlant aireraft before completion of thelr full operatlog life, 

5. Urges States to develop BD Integrated appro8cb to the problem of 81rcraft 
DoÏlle, lncludl.ng land-use plannlng procedures around lnternatlon1.il Sirports, 80 
that land-use lncompatible Vith aireraft n018e 16 mlulmal, 

6. Further urges States to aSslst 8lrcraft operators ln thelr efforts ta 
accelerate fleet modernizBtlon; and 

7. Declares that the present resolut ion luperaedel Resolut ion A26-11 and. 10 

respect of noise aspects, Re8olution A23-10 • 
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