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Abstract
Land tenure has proven to be one of the most vexing issues in a peace process. The
disintegration of land and property rights institutions during armed conflict, and yet the
importance of land and property to the conduct of conflict presents particular dilemmas
for a peace process attempting to reconfigure aspects of societal relations important to
recovery. In this regard understanding what happens to land tenure as a set of social
relations during and subsequent to armed conflict is important to the derivation of useful
tools for managing tenure issues in a peace process. This article examines the
development of multiple, informal 'normative orders' regarding land tenure during armed
conflict and how these are brought together in problematic form in a peace process.
While there can be significant development of tenurial legal pluralism during armed
conflict, it is during a peace process that problems associated with different approaches to
land claim, access, use, and disputing become especially acute, because an end to
hostilities drives land issues to the fore for large numbers of people over a short time
frame.

Introduction
Significant attention is currently being placed on the ability of the peace process to
reconstitute important aspects of societal relations necessary for postwar recovery. This
occurs as the UN and the international community seek to address the root causes of
conflict in a more comprehensive and integrated manner, and follows a general
recognition that future instability will often comprise low intensity conflict within nations
rather than between them, with their origins buried deep within aggravating problems of
inequitable access to resources--including, and often especially, land resources. ! While
land access or re-access constitute one of the more problematic and volatile facets of
societal relations during and subsequent to armed conflict, important operative aspects of
land tenure during a peace process remain unexamined, and there exists a lack of
theoretical and applied tools to address tenurial issues in the context of postwar social
relations. In this regard, one of the most fundamental issues involving property, land, and
territorial rights following a war is the fate of land tenure institutions during armed
conflict, and how the resulting situation is dealt with in a peace process.

While few civil institutions can endure the stresses of armed conflict, there are,
nonetheless, specific institutional needs important to social relations even during times of
strife. At the same time, the institutional fluidity of armed conflict allows for
opportunities to reconfigure certain institutional arrangements to more closely suit the
needs of particular groups and situations. Both can result in the emergence of norms or



'normative orders’, which attempt basic but important institutional services. Land tenure
or more specifically tenure security is such an institutional need, especially for largely
agricultural societies, due to the relationship between land tenure security and food
security. Secure access and control over specific lands can be, or become, important to
groups for religious, geographical, economic, or ethnic reasons. Multiple rights to land
are common in many areas of the world, and exist in varying degrees of completeness.
However this article makes the argument that the confusion, competition, confrontation,
and yet importance of seeking secure access to rural lands during and following civil
conflict results in a particularly problematic emergence of multiple normative orders for
attempting to legitimize land access, claim, and use. The postconflict period can then
find conditions of 'legal pluralism' regarding land to be significantly developed, with
different sets of normative rules regarding land, property, and territory intricately bound
up in the conflict itself. This will especially be the case where land issues are a
significant component of the cause and maintenance of the conflict. In this situation,
legal pluralism with respect to rights to land that are incompatible, opposed, or in
aggregate adds significant confusion and tenure insecurity can jeopardize a peace
process.

This article considers the previously unexamined intersection between land tenure, legal
pluralism, and the peace process. Subsequent to a review of the role of land tenure in a
peace process and a description of legal pluralism, the paper draws on a literature review
and the author's experiences (some of which is included in the review) in Somalia,
Mozambique, Ethiopia, and Central America, to examine legal pluralism in land tenure
which develops during the course of civil conflict and postwar recovery.

Land Tenure in a Peace Process
The end to armed conflict, especially prolonged civil conflict, creates a situation whereby
a significant proportion of the affected population will begin to seek access or re-access
to lands and land resources. Given the size of the rural population pursuing this endeavor
in many postconflict scenarios, this can be one of the primary features of a postwar
phase. The result is that land tenure and property rights issues can be thrust to the fore
over large geographic areas in a short period of time for considerable numbers of people.
And like the complex histories involving property, land, and territory that play a role in
preconflict and conflict scenarios, postwar re-establishment of ownership, use, and access
rights will likewise be complicated and problematic, providing significant potential for
renewed confrontation?.

The importance of land and property rights issues during and subsequent to civil conflict
is reflected in the significant role that agrarian reform has pl

ayed in many insurgent and revolutionary agendas. As Shipton3 observes, "nothing
evokes deeper passions or gives rise to more bloodshed than do disagreements about
territory, boundaries, or access to land resources." More broadly, land issues play a
fundamental role in postwar reconciliation and economic rehabilitation. Managing such



issues in an effective manner in a peace process is not only important to avoiding
disenfranchisement of local populations from land rights, a primary factor contributing to
instability4 but also to the secure re-engagement of populations in familiar land uses and
the resulting agricultural production, food security, and trade opportunities important to
recovery.

Tenurial Legal Pluralism and the Peace Process
Legal Pluralism: Operative Concepts
The field of legal pluralism has progressed quickly and impressively in recent years, with
land tenure playing a significant role in this.5 Substantial contributions define legal
pluralism in a number of related ways. These range from pluralism in the juristic sense,
when a state pursues different bodies of law for different groups of people® to asserting
that all societies are legally plural in that the process of establishing rules, securing
compliance, and punishing rule breakers exists informally in a wide variety of societal
subgroups such as families, workgroups, political organizations, and collectives.” Much
research and discussion has focused on the latter end of this range, which recognizes
legal pluralism as multiple, nonjuristic, alternative, informal forms of 'normative
ordering' (e.g., Merry 1988; Griffiths 1986).8 Griffiths® notes that the law "which is
actually effective on the 'ground floor' of society is the result of enormously complex and
usually in practice unpredictable patterns of competition, interaction, negotiation,
isolationism, and the like," such that "the legal organization of society is congruent with
its social organization." Griffiths!® further observes:

Legal pluralism is a concomitant of social pluralism: the legal organization of
society is congruent with its social organization. Legal pluralism refers to the
normative heterogeneity attendant upon the fact that social action always takes
place in a context of multiple, overlapping 'semi-autonomous social fields,' which,
it may be added, is in practice a dynamic condition.

Of particular utility here is the semi-autonomous social fields approach initially
articulated by Moore!! in which separate social fields of 'legality' with different loci of
authority overlap and interact. This interaction over time can take a number of paths from
progressive legal reconciliation between fields to increasing separation or multiplication
of fields, depending on the nature of the interaction and attendant relevant socio-political,
economic, and resource-related forces. Moore!2 notes the role of semi-autonomous social
fields in the way individual and group behavior and the processes of interaction within
and between fields determine what 'law' is effectively in place at a given location and
moment. Griffiths!3 contributes to the development of Moore's work, noting that it is to a
large degree the network of rights and obligations in human relationships, which
constitutes a 'legality' within a social field.

Land tenure, at its most fundamental level, is a system of rights and obligations in human
relationships.!4 Legal pluralism with regard to land tenure signifies the different sets of



rights and obligations concerning land and property, as these reside within multiple social
fields or normative orders. The most pervasive example of legal pluralism regarding land
exists in the postcolonial developing world, where, due to the existence of both
customary and formal tenurial regimes, legal pluralism in land administration is pursued
as an approach to realistic governance. One of the most acute examples of incompatible
legal pluralism regarding land resides in the Middle East, where the Israeli-Palestinian
lands issue has vexed attempts at peacemaking for some time.

The Problem in a Peace Process

Land tenure issues can contribute significant risk to a peace process. When
incompatibility, competition, and confrontation between different patterns (normative
orders) of access, claim, use, disputing, and security regarding land become significantly
widespread and severe over the course of a conflict, and/or the aggregate effect of
different approaches to land is a significant cause of confusion and tenure insecurity, the
result can be profound within the context of a delicate and incipient peace.!5 Such risks
can be especially pronounced when large populations are dislocated during the course of
a war, because dislocatees and other marginalized groups often develop or deepen
political awareness while dislocated from home areas. As a result, land access problems
in a postwar phase can easily be placed within the larger political landscape.16
Alexander!” examines how such political awareness and mobilization can challenge
postwar authority structures and sources of legitimacy--two fundamental aspects of the
land and legal pluralism nexus, and two of the most problematic aspects of a peace
process.

Especially difficult in periods of recovery are disputes over land between participants in
different and, in many cases, opposing tenurial normative orders and the inability of these
to connect institutionally in terms of how land disputes are resolved in ways that are
viewed as secure and legitimate--and therefore respected. Aggravating such a situation is
the greatly diminished capacity of a postwar government to enforce even minor aspects
of the pre-existing (preconflict) national tenure system. Because the spatial pattern of
tenurial legal pluralism in postwar situations varies significantly, and with it the type,
nature, and intensity of forms of pluralism and their interaction, the precise risks to the
process are also spatially variable.!8 Left unattended, the overall property rights
arrangement becomes inherently unwieldy with wider repercussions on agricultural
recovery, food security, and the political problems associated with ideas about 'home
area,' ethnicity, and areas gained or lost by different groups.

The Development of Tenurial Legal Pluralism
During Armed Conflict
Rights and Obligations in Land Tenure
Armed conflict, especially civil conflicts that are severe and of long duration, profoundly
change the relationships among people. This occurs between households, communities,
and peoples (ethnic, religious, geographic), and between socioeconomic strata. Because



of the powerful spatial component of armed conflict, accepted and established rights and
obligations regarding land and property can be at the forefront of such change. The
sociospatial repercussions of violence, dislocation, destruction of property, battlefield
victory and loss, and food insecurity, together with the breakdown of administrative
enforcement and other property-related institutions and norms, also significantly alter
relationships between people, land uses, production systems, and population patterns.
Changes in land tenure during armed conflict are the result of the events and processes in
which people's relationships (rights and obligations) to each other change.!® In the
Middle East conflict, the change in relationships between people over land has
manifested itself in a number of ways. One of the more profound changes is among
Palestinians themselves--with those caught selling land to Israelis facing a potential death
sentence (Greenberg 1997).20 In essence, armed conflict and its repercussions reconfigure
the network of social relations upon which all land tenure systems depend. The remainder
of this section examines four prevailing influences that change rights and obligations in
land tenure to result in the development of multiple normative orders regarding land
during and subsequent to civil conflict. While there are a number of additional influences
that can contribute to this effect, examining all these in their entirety is beyond the scope
of this paper. The four influences considered here, changes in population patterns,
reduction in state power, identity change, and legitimacy, are nevertheless some of the
most pervasive and forcible influences, and serve to illustrate the development of tenurial
pluralism in a context of conflict.

Changes in Population Patterns

Population dislocation due to the effects of armed conflict can play a primary role in the
development of legal pluralism with regard to land. Physical separation of people from
established home areas and traditions of land use and land tenure, can be the first and
most dramatic step toward the development of a changed approach to land rights. This
occurs in three stages. First, physical separation changes, terminates, or puts on hold
prevailing social rights and obligations among people regarding land and property,
especially where actual occupation, or social position forms the basis or a significant
aspect of claim. This occurs primarily because community members are not physically
present to exercise rights and obligations. In such a situation alternative ways of viewing
land can move forward quickly, especially if marginalized groups see an opportunity to
enhance rights. The Middle East provides an important variant of dislocation and legal
pluralism. Land confiscation and the way it occurs for Israeli settlement-building drives
legal and normative rules regarding land into separate fields or domains, as they are
applied to and are pursued by the Palestinians, Israelis, and subgroups, with the
boundaries of such domains defined in large part by issues inherent in the conflict.2!

Second, once dislocated, people seek land elsewhere--especially for agricultural
populations in pursuit of food security--but with an approach to access, claim, and
disputing now different from what prevailed in a home area. This comes about with a
change in status as people who were once community members become dislocatees,



migrants, squatters, female-headed households, and refugees in new locations. Many
African populations rely on relatives and other community members for security of
person and property and for assistance in disputes. Such a network is an effective rule
making and sanction-applying construct. In dislocation due to war however, many
variables serve to rework or reconfigure this construct, especially if the new area has little
or no community entry. Affected populations (both arriving and receiving) can fairly
quickly move to establish alternative land tenure arrangements that follow newly
emerging situations and norms, or pursue variations of old arrangements which work
under prevailing circumstances. The direction that this emergence takes and how rapidly
it occurs can depend to a significant degree on wartime and dislocation experiences.

Third, an ability to return to a predislocation land tenure system in a home area will
depend on the length of the war; the degree of intactness of the return community;
relationships between those who left and those who stayed; the scale of physical changes
at the field, village, and landscape scales as these relate to property rights; and the degree
to which individual and community changes during dislocation are still compatible with
the previous tenure system. These variables can combine to result in significant resistance
and animosity toward returnees by community members who chose not to flee. Such
animosity can be especially the case when alternative ideas regarding land tenure are
brought back with returnees, particularly when these ideas involve a perceived reduction
in rights and/or power for those who stayed. Also relevant to 'going back' are the presence
and activities of other actors, including squatters, large landholders, and commercial
interests, all of whom may seek access to lands thought to be previously unoccupied or
abandoned during the war. Krznaric22 observes how dislocation influenced the
development of legal pluralism over land within groups of Guatemalan returnees versus
those who stayed, due to the refugee's raised political awareness during their exile in
Mexico. Hammond?3 notes similar contrasts for Nicaragua and El Salvador, and Unruh24
describes the changes in evidence for claims to lands in Mozambique that resulted from
wartime dislocation.

Reduction in Penetration of State Power

Civil conflict necessarily results in a reduction in the power and penetration of state law,
with the overall effect spatially variable. The repercussions for the state's role in the
administration of land and property in this context, and the resulting influences on legal
pluralism, are several. Early in a conflict the state's land administration institutions in
affected areas of the country can be rendered crippled or inoperable, and rules
unenforceable. This comes about due to general insecurity, areas occupied by opposition
groups or populations sympathetic to them, diversion of resources, and the destruction of
the physical components of the lands system such as local registries and other records.
The absence of employees to carry out administrative functions, along with people who
previously engaged the state for administrative services, further undermines the
functioning of formal property rights institutions. While such effects may be most



pronounced in areas directly involved in conflict or taken over by opposition groups, or
where state enforcement or concern was historically weakest, the federal land and
property administration can, over time, experience an overall national reduction in
capacity as specific influences become mutually reinforcing: (1) the state's financial
resources are diverted to a war effort and elsewhere, (2) administrative personnel become
unwilling or unable to travel due to security concerns, (3) significant sectors of the
national population begin to question the legitimacy of state institutions, (4) records
pertinent to non-affected areas of the country become outdated as land and property
transactions take place and go unrecorded during an ongoing conflict, (5) a general
recognition emerges of the unworkability of lands and property administration as a
national institutional endeavor, and (6) increasing numbers of people abandon the state
tenure system in favor of alternatives, which then act to further subtract adherents to state
law in a 'momentum effect.'?>

In such an environment the derivation of legal pluralism regarding land and property
rights can occur: (1) as a need to derive an arrangement that works locally in the absence
of functioning state institutions (strictly utilitarian), (2) in the context of a resurgence in
the use of certain traditional norms in substate groups (frequently tied to identity), and (3)
as areas taken over by the opposition purposefully pursue approaches different from or
opposed to the state.26

Preconflict ideas of the 'unjustness' in the way the state deals with land rights for portions
of the population can constitute an important aggregate force in the reduction of state
penetration in land issues during conflict. Such ideas can range from simple
disappointment in or distrust of the state and its ability, willingness, or bias in handling
land issues, to the perception of the state as the enemy. The latter can be especially
powerful if there exists an accumulation of land-related grievances against the state
brought on by land alienation and discrimination, corruption, or state intervention in
agricultural production, dislocating agricultural and/or population programs, and heavy-
handed approaches to enforcement of state decisions and prescriptions regarding land
issues. In aggregate, this can result in what Ranger27 (1985, 1) calls a "historical
consciousness of grievances" with regard to land rights issues, which can become
especially pronounced if such grievances merge with other issues not necessarily related
to land. In such cases plural normative orders, once developed, can persist with
considerable tenacity, justifying themselves by appeals to perceived historical wrongs
done to certain groups (Merry 1988).28

The overall effect of such mistrust or grievance, together with a reduction in state power,
is the fairly rapid derivation or resurgence of a variety of alternative forms of land and
property rights arrangements during conflict, with the speed and direction of such change
dependent on the character of the grievance felt by a particular group and how this
intersects with preferred ways of land tenure. After the end of a war, disappointment in
the state can manifest itself in different forms of local land administration, particularly



since the ideology, mobilization, and wartime aspirations of the recent war are still fresh
in the minds of many, and a post-conflict state administration can find that it has limited
influence.??

Identity Change

For considerable numbers of people who find themselves in conflict scenarios, identity
can be, or can become intricately bound up in land occupation, access, or perceived rights
to specific lands in very powerful ways. In many cases the existence of ethnic, religious,
geographic, or other identities to which primary attachments persist, can be based on
connections to land, home area, or territory.30 Smith3! notes that if local identity-based
groups do not have a relationship with the state that involves attachment and loyalty and
ultimately provides for an acceptance of state authority as legitimate, then the state and
group identities will be in competition. With armed conflict underway in such a context,
some groups will seize upon the opportunity to advance the goals of substate self-
determination especially with regard to land. With a concurrent reduction in state power,
a relative rise in the influence of identity-based attachments to land can occur, especially
if there is an identity component to the conflict.

Ibrahim32 notes that "the assertion of a person's identity is intended to give meaning to an
encounter with others." The definition of identity in a context of armed conflict is often
predicated on how an individual or group sees themselves with respect to opposing
groups. Thus, approaches to land employed by one group in a conflict can be
purposefully rejected by another, leading to a situation of opposed legal pluralism over
land. As the identities of those involved in armed conflict develop and take on significant
enmity with an opposing group or groups, approaches to land issues will reflect this and
can become a prominent feature in the conflict and subsequent peace process.33

Legitimacy

Civil conflict is based on the perception of legitimacy and non-legitimacy in various
forms. And because it is legitimacy that is contested during conflict, the emergence or
further development of legal pluralism is highly likely, with different normative orders
emanating from different loci of what is perceived to be legitimate authority. This is
particularly relevant to land, property, and territory, because claims to these are based on
notions of legitimacy and authority.34

Legitimacy influences the intersection of land tenure and legal pluralism in four primary
ways in the context of armed conflict and a subsequent peace process. First, as discussed
above, there can be a reduction in the legitimacy of the formal land tenure system for
much of the population. While this can be particularly the case for those belonging to or
sympathetic to the opposition(s), the reduction in legitimacy for those either neutral or
sympathetic to the state is primarily tied to the state's reduced capacity to administer the
formal tenure system.35 Second, notions of legitimacy regarding claims to land can
combine with identity and involve claim justification based on historical occupation



supported by oral histories that can trace back through time into mythologies about how
various peoples came to exist in an area and in the world.3¢ Such justification can gain
renewed strength during conflict, and the pursuit of a 'return’ to historical lands or
territory--from which groups were expelled or departed, recently or long ago--can
become a priority in a peace process. In some cases, such a situation can be seen as a
singular opportunity to regain historical lands prior to the solidification of peace. Third,
forms of land tenure may be created which are directly connected to the opposition or
insurgency which is made legitimate by direct military occupation and military strength.37
Fourth, legitimacy can follow a reaction to the insecurity generated during conflict and
the desire for the return of some form of order in society. The emergence of Shari'a
courts in Somalia is one example of this, as is, arguably, the emergence of the Taleban in
Afghanistan. Both are able to field their own mechanisms of enforcement for a variety of
institutions, including land tenure.

The fate of evidence of rights to land during armed conflict is a particularly relevant
manifestation of legitimacy (Unruh 1997).38 Claims to properties, lands, and territories
have as their defining feature evidence that is regarded as legitimate by members of a
certain community. At the same time, people in other and especially opposing
communities, can regard such evidence as not legitimate. Often the boundary of a legal
field,3° with regard to a set of normative rules in such a situation, exists between those
who do and do not regard certain forms of evidence as legitimate.

The derivation of evidence plays a role in pluralism. Shipton*® notes that within the
administration of land, the question of who gets to control the 'language,' and the
'translations' of reality into legitimate evidence (the evidence of human interaction and
human-landscape interaction), and how land is dealt with (demarcations, transfers,
inheritance, land access, etc.) becomes critically important.4! This control over what is or
becomes evidence, legitimizes or de-legitimizes units of aggregation, kinds of rights,
transactions, rituals, and ways of landuse.#? Thus, competition and confrontation over
who exercises this control with regard to a specific land area can influence legal
pluralism as some claimants find themselves with evidence different from that considered
legitimate or possessed by others as war and postwar scenarios develop.43 This same
effect can manifest itself in a more nuanced fashion as the relative value of pre-existing
evidence can shift to reflect changed circumstances.#4 And in cases of outright victory in
a conflict, profound changes in legitimate evidence can occur.4>

Legal Pluralism and Recovery Scenarios
The end to a conflict can see legal pluralities regarding land brought together in increased
competition and confrontation in a peace process, as the postwar activities and energies
of significantly large numbers of people become focused on access to properties and land
within a sort time frame. This heightened interaction can result in a more dynamic phase
of development for an array of normative orders. As access to land is attempted with
considerable urgency during this time, competing claims can result in landholders



abandoning features of tenure systems because disputes and the lack of legitimate
mechanisms to resolve them have made such features unworkable, or they believe there is
little point in adhering to tenurial constructs that others are not following. Such a
situation then leads individuals and groups to look for alternative ways to access land.

What are the possibilities for managing problematic issues associated with tenurial
pluralism during recovery from conflict? The previous section sought to point out how
pluralism develops in conflict scenarios. This section examines the management of such
legal pluralism in land tenure during a peace process, beginning with the problem of
legislative change--the prevailing approach to land issues in a peace process.

The Inadequacy of Legislation Alone

Legislative change is one of the hallmarks of a peace process. Intended to promote social
change, new laws or modifications to laws are meant to aid in the inclusion and
reconstruction of society. Revising national policy to incorporate functional aspects of a
peace accord involving land and property is frequently an important part of the postwar
endeavor.46 However, such legislative change can be profoundly out of step with
emerging tenure realities in postconflict scenarios. Griffiths4’ notes that informal ties of
mutual rights and obligation are frequently much stronger than formal law, and as such
can serve to deflect the latter. Moore*8 specifically examines the inadequacy of the idea
that social change can be brought about by legislation in a context of legal pluralism. The
development of Moore's model of the semiautonomous social field in legal pluralism was
partially an effort to explain why new, imposed legislation and other legal attempts to
direct change did not produce expected results. Thus, Moore#® notes:

new laws are thrust upon ongoing social arrangements in which there are
complexes of binding obligation already in existence. Legislation is often passed
with the intention of altering the ongoing social arrangements in specified ways.
[However] [t]he social arrangements are often effectively stronger than the new
laws.

This is especially important given that conditions in postconflict situations are such that a
recovering state will in many cases be weak and of questionable legitimacy in the eyes of
many in civil society. In a peace process sets of rights and obligations that have been
created and maintained during a war to facilitate property, land, and territorial needs and
aspirations will predate and can be significantly stronger than any new laws attendant on
a war-weakened state and fragile peace. This is particularly the case as mechanisms for
disseminating and enforcing such laws (especially with agrarian, semi-literate, war-weary
populations) will also be weak or nonexistent.

Embracing Multiple Legal Orders in a Peace Process: Forum Shopping
With a problematic state, and inadequate legislation to resolve important land and
property rights dilemmas, the utility of purposefully engaging pluralism in a peace
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process deserves examination. In this context the literature describing 'forum shopping' is
significant, and is one of the more valuable applied aspects from the field of legal
pluralism. A number of authors note the existence of situations where there are
opportunities (especially for litigants) to choose between fora belonging to different
normative orders.50 And Ostrom et al.5! and Ostrom>32, among others have examined
different aspects of negotiation between traditional customary rights and more modern
state-based rights. While legal pluralism in land can present significant problems,
pluralism can potentially offer certain possibilities with regard to choosing which
normative orders and institutions an individual or group believes offers the most
advantageous arena in which to pursue important property rights issues. The effect of
such forum shopping for land tenure institutions is to create a situation where there can
be considerable 'room for maneuver' or negotiability within the political-legal sphere.>3
This creates the possibility for less violence in a peace process if claimants feel that there
are not rigid, uncompromising legal structures of questionable legitimacy confining their
options.>*

The relationship between state law and various normative orders is important with regard
to how they together provide a 'menu’ for forum shopping in which state law and other
normative orders in aggregate constitute "bargaining and regulatory endowments".55 Such
shopping can be connected with local political maneuverings between those whose
authority rests with knowledge of and application of laws connected to the state and those
whose authority rests with ethnicity, geography, and group experience.>¢

Bavnick57 describes a state institutional construct in India whereby local-level state
officials are given the discretion to "stand at the interface between the two legal systems
[formal and customary] and bear substantial responsibility for adjustments" between
systems. This provides an example of some potential utility for a peace process, where
specific local-level officials can be charged with facilitating the dialogue, interaction, and
adaptation between the state and other normative orders that are in place subsequent to a
conflict, especially with regard to land dispute resolution. In Bavnick's example, local-
level officials do not seek to impose state law, but instead attempt to convince, co-opt, or
realistically use any legal system or combination thereof to attain the state's objectives.

State recognition of a legally pluralistic land and property situation in a peace process is
especially important to a weakened state of questionable legitimacy emerging from civil
conflict, as such a state will need the customs and controls within local communities for
administration of land. But Griffiths58 notes that recognition by the state of legal
pluralism adds a "formidable layer" of complexity on the state legal system, with the
resulting situation generally regarded as defective and messy. It can be argued, however,
that postwar scenarios are already considerably messy, and that the priority should be the
peace process.>?
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Changes in Postconflict Normative Orders

Formal recognition of multiple orders with regard to land and property does not mean
that such a situation would remain static. Recovery from armed conflict is a time of
significant social change. Such change can see forms of legal pluralism evolve
significantly during recovery, with such evolution a fundamental aspect of legal pluralism
generally. Merry® argues that "any situation of legal pluralism develops over time
through the dialectic between legal systems, each of which constitutes and reconstitutes
the other in some way." Several studies articulate the progressive expansion or infiltration
of state law into non-state normative orders over time, so that in many cases these can
come to resemble state law.6! And the reverse can also be the case, with state law
borrowing concepts and symbols from other normative orders.62 Henry®3 argues that
while conflicting normative orders may oppose one another, their proximity allows a
"dialectical interaction" in which they are "vulnerable to incremental reformulations."

However, this change in normative orders through interaction is not always slow and
incremental. In work relevant to postconflict land tenure situations, Lund®* argues that
when negotiation is a central feature of land tenure conflicts, "open moments" become
important in which intense periods of social rearrangement can occur. An open moment is
an opportunity where the room for "situational adjustment is great and hence where the
capacity to exploit it is crucial for the actors". In war and postwar situations, legitimacy,
authority, and rules are much more fluid and open than perhaps at any other time. Thus
an important feature in postwar situations is the rapidity with which social relationships
change to reflect the rapid change in society. Open moments are thus very likely to occur
in peace process situations when much about land tenure, legitimacy, rules, and authority
are being challenged by the forces associated with recovery.

Griffiths®s notes the existence of the direction of a path of interaction in legal pluralism
toward eventual unification with state law, which acts to put pressure on social reality
toward this eventual goal. Griffiths thus observes the relationship between legal pluralism
and nation building as one in which legal pluralism is something that is often allowed to
recalcitrant parts of society on the path toward and in the process of nation building.

The importance of negotiability between normative orders (including formal orders) has
recently resulted in a paradigm shift more generally for African land tenure, and how
states and development efforts have dealt with tenure. Bruce and Migot-Adholla%®, in
editing a volume concerning this shift, observe that given the history of problems
associated with attempting to simply replace customary tenure with formal state tenure
systems, there must now be movement away from the 'replacement paradigm' in land
tenure for nation building and development efforts generally, toward an 'adaptation
paradigm' in which state and non-state tenure systems are encouraged to adapt to each
other over time. Bruce®’ argues that such an approach needs a legal and administrative
arrangement that supports the evolutionary change in customary tenure rules, and implies
a clear recognition of the legal standing (applicability and enforceability) of customary
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tenure rules. Bruce et al.®8 note in the same volume the centrality of conflict resolution in
the negotiation and evolution of land tenure systems as they interact.

[r]ather than rewrite the laws governing property rights--an effort which will serve
mainly to introduce another set of arguments into ongoing debates over access to
land--governments should focus on strengthening institutions for the mediation of
what, in changing and unstable economies, will continue to be conflicting
interests of farmers and others with respect to rights in rural land.

In a more structured sense Bruce et al.®® point out that there is a need to look at "how and
on what terms [legal] recognition of indigenous land tenure rules is most effective, and
how dispute settlement mechanisms can best be framed to facilitate the process of legal
evolution." Such an evolutionary or adaptation approach to tenurial legal pluralism in a
peace process is one way to operationalize the need to address complicated pluralistic
land issues subsequent to armed conflict.

The onset of peace can find many rural resource users seeking to claim or re-claim rights
to land with new urgency. The wartime emergence of legal pluralism then acts to
increase competition over land and between jurisdictions belonging to different
normative orders. With conventional top-down approaches for a peace process proving
ineffective for many of today's conflicts, there is increasing recognition that customary
and local ways of interaction in such areas as access to and use of resources, need to be
identified within the socio-cultural and agro-ecologic contexts of countries prone to and
recovering from war, and be incorporated into conventional approaches to
peacemaking.’® There are indications that if such customary features are identified,
recognized, and supported as assets in the larger setting of the peace process they can
become powerful deterrents to the escalation or re-escalation of conflicts.”!
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