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ADJ,UDICATIONS UNDÊR~T~PUBLIC SERVICE STAFF 
RELATIONS ACT (CANADA) - -A:~-o~ARAT:rVE ANALYSIS 
qF THE INTERPRET-ATION AND APPLlCATION.0F-COL::- . 
LECTlVE AGREEMENTS IN THE FEDERAL PUBLIC SERViCE---
AND THE PRIVATE SECTOR 

, ABSTRACT 

An exarninat~on of the proèess of résolution of rights 
disputes in the Federal Pùblic Sector under the Public Service 
Staff Relations Act a~ compared with the private sectar. The 
work lnitially examin~s tne historical legislative background 
to the Public Service Staff Relations Act and notes thè-
manner in which the pevelopment of controlling pgencie~have 
affected the scope of rights'adjudication. The applicable 
provisions of the Public Service Staff Relat!6ns,Act are' 
examined an~ __ the p-rocess. of rights di~putes resalutian under 
the Act- are examined and compared with that predominant in the 
prlvat~···,s .. ê9tor. The statutory limitations on the rights of ' 
federa~ puDl' servants to refer grievances ta adjudication are 
described and exa . d with refe~ence to the applicable juris- -
prudence. The scape 0 udication perrnitted under the legis
lation is critically examine :.ij::h reference te 'Che applicable' 
aut;horiti'es and' proposaIs for extênd-~_ the\ s,cepe of adjudicati?n 1 i 

are noted. Separa te chapters are êlevotèd~to,_ the rela ted topics· . 
'of group grievances 'and policy grievances. ~, • 
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L'ARBITRAGE SOUS LA LOI SUR LES RELATIONS DE 
'TRAVAIL DANS LA ;ro NCT~ON PUBLIQUE - UNE ETUDE () 
COMPARATIVE DE L"INTERPRETATION ET DE 'L'APPLICATION . , 

\.0 DES CONVENTIONS COLLECtrIVES DANS LA' FONCTION PUBLIQUE / 
,FEDERALE E'T DANS LE DOMAI JŒ PRIVE. 

( 
R~sum~ 

Une ~tude qui tâche de comparer le dl!veloppement de r~
solutions, de droits: acquis' sous les conventions collectives 

1 regl~es' par la loi 'sur les -Relations de Travail dans la fonction' 
publique fédérale et celles dans l~' domaine priv~. Tout d'abord 
l'~tude revoit le plan historique 'de la loi f~dérale et signale 1 

_ {açon dont le contrOle de~ agences fédérales a influenc~ le 
processus -d.es arbitrages qui, se cpncernent avec ces droits. On 
examine les provi~ions statutaires de la loi sur les relations de 
trav.ai 1 dans la Fonction publique e~' âinsique le processus de 

.. résolu ti6ns de droi ts ~quis sous les conventions collectives 
r~glées par cette loi, en comparant le tout avec le même 
processus dans le secteur privé. On revoit aussi an analysant 
l~ jurisprud,en~ les li~ites statutaires qui presçuvent en 

. quelles circonstances~les employés dans la fonction publique 
peuvent r~férer'leu~s griefs a l'arbitrage •• On examine ~ 
fond les limites de l'~rbitrage, sous la loi'en revoyant 
les arrêtes et en discutant les p~pposi~ons d'élorgri ces 
limi tes,. D~ chapitres i'hdividus discutent les questions de 
griefs poli tiques et de' ollet:tifs. . 
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PREFACE 

1 
In 1967 Parliamen't enacted the Public Service Staff , 

• 
Relations Act which provided the legi~la~ive foundation for 

'Q 

collective bargaining in the Federal Public Service. ·Part IV 

" 
of the Act conferred upon P~blic Servant~ the right to initiate 

grievances concerning their terms and conditions of emHloyrnent 

and ta refer certa~n grievances to third party adj~dicati~n. 
The purpose 'of thi~ work is to crltieaily examine and evp~uat~ 

\J the process o,f, 'development of' this rè~olution of rights disputes 

'in the Federal Public Sector, and to compare that development f' 
• r ) 

where appropriate, ;with that o~ the arbifration 30 f rights dispute~ 

in the private sector and to nQte drffêrences and similarities 
,i ,J 

in the trend of deci~ion making,fn both se~tors. -' 
The emphasis of the paper is di:ç:ected towards j'uris-

'\ 

~ictional, issues as the author.'s research and experience ha? 

revealed little or no major distinctions between the sectors -.: 
tJ 

in the developrnënt of the applicable substantive,law of . 
arbitration. A very limited arnount of schQ.larly work has been 

, • Il l ., 

undertaken on the subject of the develQprnent of the adjud~~ation 
, ., 

process as applied to the Federal Public .Service, other than a. 

, number of articles published prior to or shortly after.the 
'" \.., 

Public Se~vice Staff Rèlâtions Act wa& enacted which for the 

·Ïn.ost part were discriptive of the new process, 'presumably ~the 
~ . ~ " 

laçk of research in- the area ls attributable' to the fact thâ"t the' 

declsions of the adjudicators appointed under the Act have not . -- , 
been' conunercially reported. Th.e authdr' 5 familiarity, with the' 

subject matter ~lllder discuss~on, .d~tes from 1971 while emJ;?loyed 

as a S~udent-at-Law 0cting for bargaini~g agents and in~ividual. 

grievors he '~ained j.nit<fal exposure to the x:esolution of rights 

disputes under the PuPlic Service Staff Rela~"ions Act' . 
::;:::>" ~ --- .. .~ 

Subsequent thereto in 1974-75 the author was employed 

as a ~awrOffic~r of the Crown by·~he Department of Jus~i~e 
seconded t~ t~e Treasury Board where ,he was en~ag~d as full

t±me~counsel representing the employer at adjudi~ation under 

the Pùptic Service Staff Relations Act. 

" 
/ 

.. , 
~ -- ~ ~ - - ~ - ~~t"------~ -... -"'--.,..,~, -, 
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l, 

in the 

Durin.g -t~e perioÇl 1977-79 the author nas. be,en emploYJd 

Toron1j:o Regional Off.iée of the Department of Justice ., 

in" the Civi~ Litig~t!on Section and has been prirnar~ly assigned 

, the majority of adjudication. caseis schedU/led-for hearing . . ( . 
before the Publ,ic sr:rvice Staff Relations B9ard ~s coun~el 

;for the ernplo~er, t~e Treasury Board, durihg which period he 

ga~n~d further eXPo,u~e to: the .t'ssue~ here~n d~SC~SS~d • 

. , The responsibili ty for the text ~s that of the author' s 

a.lcme-obut the au~hor would be. remiss if he did not acknowledge 

his indebtedness to the offièer.s of the Public 4Service, Staff ~. 
1· . 

~elations~ Board and' the Treasury Board who supplied the author .. 
with information and unreported Federal Court,decisions. 

" . 1 
Mr. ·Stanley Hartt, Barrister and Solicitor, re~d an 

_ ea;rlier draft of the pap!3~'nd' rnadè ~any helpful suggestion\~ 

, . 

tor .... change. Needlessto say t~~ author 15 alone respon~<ibl~ '~r 4 

a.ny remaining s-hort_coniings in the study. \ 
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CHAPTER l 

INTRODUCTION' 

., 

,1 

Thè arbitration of grievances' is a prccess of adjudic

ation "whereby I\dis·putes ,concerning the, application or interp

~etation of collective agreements are finally resolved. 

In defining the sco~e of grievance arbitration; it is 

important at t.he outl:?et to make the distinction between the 

reso'luttto~ of interest ~~sp~tes éOfd rights disputes, the former 

being -a completely separate process from the latter, both of 
• '. i ... wh~ch are characterized as labour arbitration. 

, \ 

/ 
"The most publicized cohtests in North 

- America -- a "Big Steel" strike, or a 
~ Canadian -~ail ,S~rike, 'for example --

almost invariably arise o~ of Il interest Il , 
disputes". In other words, after Iponths 
of bargaining and mediation or conciliation, 
the, parties fail to conclude .. a new col:lective 
agreement as sought by aIl" available means 
to advance or prqtect its own economic int
erests, and ~either is willing to risk its 
future on the unpredictable conclusions of 
a. strange,r."l 

Interest disputes are concerned primari.ly wi th wha,t 

has been described as "law fbrmulation". 2 It is a preliminary 

J:L~egular relation's bëtween 'the parties according to an~ 
established 'framework. rn practice, of cou;se, int~rest dis

putes "are not entirely concerned with 'Ilaw formulation". Previous 

colle~tive agreements, agreements adopted in Isimilar indust~ies, 
and federal and provincial legislation .,exert a certain control" 

oj3, varying degree, over negotiation of agreements. For the 
\ . . . 

pur.poses 'of this paper, however, the primàry distinguishing 

featüre of this interest disput~is that it has its origin in 

the po~flicting "wants" of the parties at a time when recon-
" 

ciliation of these "wants" is the overriding consid,eration, The 

result of arbitration'is the formulation of rules gover~ing 

future rel~tioris between the parties. 

On the other hand, a rights dispute~ is bon~erned with 
1 • ~ 

the application or interpr~tation of a current, col,lective 

agreement. Academically, the resol}ltion of a rights disI?ute 

involves the applicati,on of ex~stin~ rules and in this sênse 

differs from the resolution of an interest dispute. However, 
\ .. \ 

as Brown has b~en quick te point out, t~e interpreta,tion, 

1 , .~.!2 
.-J 

1 

, 
1 
1 
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and application of a, collective agreement often involve"s a 

certain ~mount or rul-e formul7ion. 3 Aft~r aIl, i t is tat.her 

unIike~y that every circumst.,ance .. would be ant1icipatéd by a 

collective agreement. " 

Â rights dispute arises when a party to a collectiv~ 
'1 '. " 

agreement ~eels he, or itl'has a grie.vance and seeks to resolve . ~ ~ 

it according to the 'principles contained it:t the collecti'{e 

< agreement. Linked wi th disputes concernl.ng· 'tl).e disag:reement 
-

between the parties arising out of the interpretation; and ap-
" . 

1> " 

plication of language in collective agreements are d~sputes concer-
\ '., , 

ning discipline that employEiIiS hj3.ve meted out to emplè~es for 
"-

'" ~isconduct! whiclL disputes. ar
4l
e governed by the gén~ral).y )-~pted 

. principle that an ~mployer in meting o~t discipline té employ'ees __ _ 

., 

for misco!lla.uct must -c1o 'so fai::r;).y, ~ that is, there must 'he just 
, \ ~ '-" 

c~use fan. the c .;imposition of di'scharge or other disciplinary - '''", 
. penal ties to employees. ----,-

- ,-

In '1967 Parliament eriacted tll-e 1ub~ic ser.q.iëe-S-taff--=~"-'-

Relations Ac:!;. which provided the legislative basis for collective 

batgaining in the Public Service of Canada. Part IV of that, 

Act, eonferred upon public servants the right to initiate .grievances -- , ~ 

concerning ~heir terms and, conditions of employment and also 

recognized the r ight of pul:;>lic sèrvants to refer certain grievances 

to 'adjudication. The -purpos~ of tfiis \paper is to cri tically 

examine and evaluate the adjudication process as it has 'developed . 

sinee lts inception in ~367. ' 
1 

./ The e'inphasi~ of this paper is directed to -the manner 

in which 'the resolution of rights disputes have developed since . . ) 

t'he enactment of the Public Servic~ Staf"f Relations Act in 1967, 

and to compare the trend of decision making where applicable 

w~th that of the arbitration of righ,ts disputes in" _the private 

'sector, noti~g similarities -and distinctions. It is proposed 
, ~ 

to examine the ~istorical background to the ~cgislation and to 

remark on, the deve1.opment of control1ing agencies and to deter

mine the extent these agencies, name~y" the Public service" 

Conunission and the TrfasUry Board ~a~e affected i:he scope of 

qrievance ad,jUdication. It ls proposed 'to then examine the' 
, 

statutory .framework establishing the process of grievance 

" 

1 
,1 

': 
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1 " 

, , 

3 

resolution and té determine how i t 'functions in practice 
~,,' 

involvinq ~ determ.in~tion of how this process compares ,with that 

o,f the pr i va te sector • 

. Under the Public, Service Staff Relation~ 'Act there 

are a \.number o-r--' statutory re:;tric.tions upon t~e right of employees 
1 

to in,itiate and refer gFievances. to adjpdication which are 

examin,ed i.n Chapter 5. 
"/ a 

~ 
The Scope of Adjudicability under the 'Act is discussed 

in Chapt r 6. \This issue is direc'tly,related to the sta,tutQry 

division of responsibility.for manag~ment of ,the Public ~ervice 
,a,nd it ls this ·area which has ~pawhed the most di~fi(c...lt issu'es 

for ad)udicators under the Act. '" 
fil ' 

The paper would not he complete without an oexamination 
'. 

of group qrievances and policy grievanc~s which d~scussion is 
. , 

011 
,\ 

\ 
1 

,_ .. __ ~'_, __ ._.)_'_~-O --be found in Chapters' 7 and 8. --------
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,V lJOLLIFFE, E. R." Adjudication in the Canadian Public Servi~e'~ 
. 20 McG!ll 'Law Journal, at p. 351. 

'.' 

~, 

, 
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, , 1 , . 
2 t) - , 

BRbWN t D.J.M., lnterest Arbi~ation Task Force on Labour, 
Relations," Study No.'18, Ottawa: Information Canada, 1970 
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CHAJ;>TER· II 
5 

.' 

PRIVATE SECTOR LEGISLATIVE'F~WORK ' 

1.- 1 ~ 

M9dërn Canadian L~our.Re1ations Legislation in both the 
, 1 . 

Federa.l and Provincial 'spheres may be traced b'ack/to tHe Wàgner 
• 2 Act of 1935 in the United State~ • 

However,' a distinctly Can 

Relation~ Law derived from Order 

requirernent that collective agr 

of. disp~tes, during their ~ nd 
'iockouts dur~g that periode ~ 

of 

provide for the arbitration 

there be no str~kes or 

'\ , 
, 1 

Professor A.'W~ others has i3umrna~i~ed' the significance , 

of p.c.;l603 i~'this ~ann r: 

I~ 

l • 

-.) . 
_ "P.C. lOOj ecognized the policy of collective 
__ ~rgairiing through a~ents of employees, and 

accordin~ - --;-prontbited-specifJed unfair 
: labour pt ctices. H: establishe~ni·s=-. 
,tratiye oard to certify the ba+gaining~ ! 
~àuthori y and to settle the bounds of the 

ba1;'gai ing,.,tinits. __ It placed limitations ·on. 
th ace and methods of. recruiting ,union member-, 
ship, ànd restric·ted the use of economic we,apons. 

/: 

," 

,More particular1y, strike and lockouts were 
t prohibited except in the negp"tiation of . ;;J.; , 
~ collective agreements, and- then only af~er the 
~ machinery of conciliation was exhpusted. It 

---! :' - was thus necessary to require the pêaceful set-
_ t ___ . \ , 'tlemènc of disputes arising through the course 

~ .----. --.----' __ of the collective ,agreement: herein lies ." 
r , ~. o'. ~he-k~~l'of present day grie~anèe -arbi~ration. r . After the war, when the Ernergency order-~n-

.~ Counc:f.l was no longer operative (it was. d . 
. ' in 1947 to make wages a bargainab:J.e matt r), 

labour .relations revetted ~o ·the feqeral and 
provincial fields. By 1948, the federal\ 

o \ 

par1i~ent, and most provincial legislatures 
had enacted statutes ,modelled on P.c. 1.003"3 
\ 

;{ The pasic provincial and .f~dera~, s,ta"tutes, wi~h 'the -

exc~~~ of puebec ~nd British CA1.umbia,' still ret~in the basic 
f~~~ures adopted' in.their earfy.Legislatioh from P.c. 1003, and 

. -
with the excrpbion of Sas,katc:hewan, ce;rtain provisions requiring 

,-
the compulsory arbitration of grievances during the terms of 

. 4 - ~ 
the co1lec~ive agreements. 

\ 

E. B. Jollifte';tn dS;scussing-s::-{he effect of the arbi tration 

olaus~s,bèing incorporated into the various federal and provin~ial 

legislation has'stated: 



() 

/ ' , 

"Through, these distinctively Canadiap' 
requirements, arbitr~tion in the private 
sector continues to be theoretically con
sensual although in real~ty'it,isnimposed 
upon the parties by law" • 

, 
In 1967, Parliament ena~ted the ~ublic Service Staff 

6 . ,,' 1 

,Relations Act ~. an. Act respecting employer employee relations 

6 

in th~ Public Service of Canada which Act conferred upon employees . - -- , 

of the Gove~nm~nt of Canada the rights tO,bargain cOllectively, 
• with respect to their t~rms and conditions of e~loyment, 

and a process for the arbitration or adjudication of rights 
disputes. , ~ 

~ 

\, 

/ 

1. / 
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lToronto Electric Cornmissioners v. Snider, LI925ï A.C. 396 
established 'that each of the Provinces had jurIsdiction over 
Labouro~e1ations within the Province/and that the Federal 
~ovèrnment had jurisdiction over inter-provincial employers 
and its own emp1oyees . 

• ,<1 

2CARROTHERS, A.W., Collective Bargaining Law in Oanada, 1965 
pp. 1-75. / 

3ibid pp. 7-8 • 

4Federa1 e~ployees of Crown Corporations arid of inter-provincial 
\ ' emp1oyers, see the Canada Labour Code, R.S.C. 197Q Ch.,L-l 

and in particu1ar 55. 155 et seg. . / 
\ ~h __ __ 

In Quebec the governing statute is the Labou~ Code, S.g: 1964 
C. 45, S.Q. 1968 C. 14, S.Q. 1968 C. 48, 1969 C. 47 and in 
particular' 5:. 88 et seg. which provides for the àrbitration 
of grieVi3rnces' but its forro is_ distinct--fr-om~that as other 
provinces. ' 

rn Ontario see the Labo., Relations Act, R.S'.O. 1970 C. 232 às 
amended 5.0. 1975 C. 76 and in particu1ar Section 37., 

, 1 

In Alberta see the {ilberta Labour Relations Act 1973,\ S.A. 
1973, -Ca 33 and in particu1ar Section 138. 

/ 

In British Columbia see the Labour Code pf Bri~~~ Columbia, 
S.B.C. 1973, C. 122 Part VI and in particu1ar~ection 9~ et seg. 
rn Manitoba see the'Labour Relations Act, S~M. 1972, C. 75 and' 
in particular s. 69. 

In New Brunswick see the Industrial'Re1ations Act; R.S.~.B. 
1973, C. 1-4, S. 55, and S.S. 73 et seq . 

In 
C. 

rn 
in 

• < 

Newfound1and see the Labour Relations Act, R.S.N. 19~0, 
191 and in particular S. 23.-

Nbv~ Soctia, se~ Trade U9ion Act, S~N.S. 1972, C~ 19 and 
particu1ar SS. 40 et seq. 

1 

In Prince Edward Island see the Labour Act" R.S.P.E.I. 1974, 
C. L-1 and in particu1ar Section 36. \, j 

.~ 

In Saskatchewan see'the Trade Union Act, 1972, s.s. 1972, C. 137 
and in particu1ar ~. îs-.~ seq. 

5JOLLIFFE, E.B., ~~jUdicatio;:'i~ the Canadian Public Service 
20 McGi1l Law Journal, p., 352. 

6 R.S.C. 1970, C. P-35, p. 352. 
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CHAPTER III 8 

BACKGROU~D AND LEGISLATIVE DEVELUPMENT' IN THE '! 
CANADIAN PUBL~C SERVICE 

A brief overview of the background of labour relations 

in the federal public sector will serve to place the present 

Legislat,ion in perspective. Prior to Confederation in 1867, the 

Colonial Legislatures operated on a weIl developed system of 
, , -patronage. The ruling dynasties i~ those times have come to 

1 

,be known by various titles. , In Lower Canadel, the cfiateau Clique 
, 

in upp~~ Ca~ada,the Family Compact. 
I----JI--~----~~- --- --::- -

, 1 

Up~n Conf~eration it became essential for, Canada ~o 
o 

establ'sh a Federal Civt1 Service. As ~ay be expected, the 

system f patronage persisted, even after the passage of the 
o C'ivi1\ Service Act in !t168: \ / 
------------~j----- -' \ 

,0' ,Due to parliarnentary agitation'for ~eform, a~Royal 
, . 

Commission was established in 1880 to investigëfte the problem • . 
The findings of the Royal Commission puolished in 1889, were 

informative but its recommendations "';~re iarge'lY igno~. Not 

untll a 2nd Royal Conunission was appointed in 1907 was' an~ positi~e 
-

action taken. The new Civil Service Act of 190'8 reflected the 

reform attitude, in that, patronage'was 'reduced by introduction 

of open job ~ompetitions to be administe~edby a new two man 

Civil Service corrimis~~OI\l~, \J 

J , 
During,the Flrst World War, patronage again slipped 

ih~o the Civil Service: 
," 

"The loophole of "temporary" appointment 
allowed of a contitiuing, if diminished 
exercise of old methodS; and patronage ~ 
continued unabated in the \"outside" servide. 
During the lst World wa~ the service 
expanded from 49,000 to 60,000 a~d most 
~f the increase was accù plished without 
reference to the 'Commiss' on ,,2. ' 

\ \,,' , 

"The entire service was éfgain in a deplorable 
state. Stren'tlOUs liemands~ for reform were ' 
again being made and in 1918 another Civil 

, ( 

, Service Act was passed. It established a 
new civIl Service -COmriï.ission; extenaeo-t--ne--- ---,.'7<,,-----

1 > 

( application Qf ~he merit system to the, 
outside service and,again forbade political 

'partisan activity ••. The Commission had 
'an addi tional dut y of organi,zing and 

,~ calssi,fying the service, the, Act ef(ectively 

\ 

l 
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wiped out Po:itical pa~fonage, lwith 
trifling exceptions, ~d a systematie 
classification system was e~tab1ished 
which was incorporated into the Civil 
Service Act in 1919.' It was not until 
the 19SQ's that 'ref0rm again was being 

r sough t Il • ' ,~ " 

- ", , 
It must be stressed that"" public, civil ,servants 

9 

" ., 

enj~yed' 1;he-right to orgé!rni'ze into C\ssociatiops in<the sens 

\ that their ~ight.has never been_genied4. What was lacking: 
~ \ ,. 

; until the. new Ci?il Seli:vice Act Qf l~6l., wa:s, "any statutory 

~ion:o~the ass~ciationst~d~mands for negotiati?n rights. 

In this sense, the Public Service 1agged far behind the private 

sector. The Colrective B~rgaining Act of'l9~3 and the~rder

In-Couneil P.C. 1003 of 1944 led'eo the implementation of 

similar provisions by the. provinces in the 19~ots for employees 
,~ 0 

in the private secto~ and thus have enjoy~d the right to organize 
and bargain collectively. These 'rights a1so 'included 'the right 

to grieve, and appeàl adver~e decisions. ~ 

In 1957 the Civil Service Commission was asked to re

evaluate its raIe. This re-evaluation was ~ne r~sultof increasing 

pressure brought to bear bY't~very large associations of 

Public Servants ~en' in. existen e. The report of. the Civil·", 

Seryice Commission led to the i corporation into the New Civil' . / 

S~rvice Act of 1961, o~ the "right. ta direct consul)?'tions between 

the staff associat~s, the Minister of Finance and~the Civil 
• 

Service Commission respecting reI'lluneration and tenns and condit'ions 
- 5 . " , 

- of employnient. As a concomm~tant 'of this' rig appeal rnachinery 

was established for hearing grievances resp ting demotions 

and suspensions as weIl as dismissals. NO longer were appeals 

'a \matter of "grace". 

The Civil Service Act~f 1961 remained in force until 
• • 1 

the passage in 1967 of the Public Service Staff 'Relations Asti . , . 
Public Service Employrnènt ~ct and an Act te amend ~he Financ~~l 

~inistration Act. In effect, these modern Acts served to 
• 61arifY the respective ~oles ol the Public' Service Comrni~siém, a 

ne~ Public Service Stàff'Relations B~~rd' ~nd.~he\TreaSur~ ~oârd. 
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It is necessa~y to consider the important factçrs that - . 
may account for, the dela,y experienced by Federal Public employees 

in achieving collective bargaining rights ~j~yed by pr~vate ' 

sector employees. 

The first is the doctrine of sovereignty pr the i~unity 

of 'the Strate or Crown and second is the divi~ion of responsibi1ity 
• 

fbetween the' Treasury Board and the Civil Service Commission,. When 

gene~ai Labour Legisl~tiô~ was first pasged~in 1943, it affected '/ 
~ Q, , \. \ 

only the private sector. Public Servants'did not com~.under its ~ 

purview as ,the Crown was immune (rom general'lega1 rules governing 

private relations. This conunon ~.law principle ,may, of' course, 

be overridden.by a~ Act of Parliament. 

The doctrine of so~ereignty of the State or Crown was . 
also applicable to the Crown in Right of the provinces and. 

'" "accordingly, generà1 Labo'ur Relations Legislation 

provinces f.or the private sector did not apply'to 

Crown~ own employees. 

" passed by the 

the Provincial • 

Thé advent 31lect~argaining fQr public sèrvan~s 
in most provincial jurisd'ctions has been one of évolution through 

. ; 

'''"7 6 a similar statutory pr ,5 of consultation .to bilateral 

negotiations with the Gov~rnment retaining th'e right to make , 
.. 1 .-Cf": 

f}z:al' deGoision to that of full .collect'ive o"arg~ining wi th .i ts 

attributes, narnely, conciliatio~, arbitration ~f both interest 

and ~ights disputes and in sorne Ijurisdiction~rthe right t~ 
strike7 • 

l A-

Thus while ernployees in the priva te sector, h~ve gene~al1y ; 

enjoyed the benefits of Collective Bargaining 'Leg'islation since i 
the 1940" I? the Federai Publfc Service remained without Ithe benefit, .. 

~ of substantial changes wrought in the field of Labour Relations 

until the passage of the Civil Service Act of a96i. ,H.W. Arthurs 
ha,s'/described the sttùation in the fà-tlowing manner:' 

~ 
1 
l 

, 1 

• 

liNo significant forma.1 machinery for labour 
managèment consultation at the federal level 
appeareQ gntil 1944. In that year, the 
federal government creaeed the National 
Joint Council of the Public Service of 
Canada to advise'it on wages' and working 
conditions for its e~p1oyees. Other bipartite 
advisory groups were estab1ished in the suc-, 

\ . 
\ ~ .. - , ----- .... .--..-__ .. - -"~ -, 
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ceeding'years,. one of the most important was 
the pay Research Bureau, whose function was 
the development of benchmarks'for public 

Il· 

employment conditions based on carefully.. __ 
se1ected private equiva1ences. 'Institutionally, 
~he :federa1 governments' agreeme~t in 1953, t9 
the vo1untary, revocable check-off of dues, 

);;;
stre~gthened the var~ous :mployee o~ganizations. 

atever elfe t~ese years of developrnent 
\ esented, by the early 1960's there was 
not yet a regime of collective bargaining 
in the Public Service. The fedéra1 government ,,' 
continued to act unilateral1y in fixing wages, 
for its employees, although it was ostensibly 
committed to accepting the guidance of the 
Civil S~rvice Commission. ' The' Commission, 
in turn, engaged in consultation with employeè 
associations - initia11y on an,h informaI basf,p, 
but after 1961 pursuant ,to"a stat'utory , 
mandate " 8. < ~_ ~ 

Anothet factor crea~ing confusion and reducing the 
1 

o • , 

l' 

efficiency of existing labour relations machinery in, the Federa~ .... 
Public Service was the division of responsi~ility 

Jreasury Boa~d and the 'Civil Se~vice Co~ission. 

"'" between the 
/\ 

\ Initial1y, respbnsibility for remune;atJon and terms 

and cQnditi~s of employm~ri~ in ~he P~blic Service were v~sted 
in the Public Service Commission (created 'by the Civil Service 

Act of 1908). In the period preceding the Depression in 1928 . ,~ \ 

the Commission enjoyed wide powers in classification 6f duties, 
Il ' , , 

remuneration, and hi7i~g (competitions). With ~he advent of . 
the depressio~, it became necessary to supervise government 

l ' 

spending more closely. In ~931, Par1iament established the 
{ , 

position of comptrôl1er of the Treasury whose duties were 

described,as follows: 
1 

#' "This new officelf was required to k~ep a 
continuous ,recor~ of commitments, issue ,cheques, 
(and) scrutinize a1l departmental expenditures. 
~e Treasury Board's powegs expanded t~rôugh its 
power over expenditures". .\ 'li ' 

- 1'.... '~~~ 
The Treasury Board's controls gradually etlof0ached 

upon the Commissions' Statutory Powers. In effect, bath agencies 

were acttng in a mana~et:i~l c~pa:citY.,Without any cleàr guidelines 
as to the authority each was to possess. This'confusion was 

r~cognized early, but it,was not unti'l the passage of the 

, 
-<'. 
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'--Financ;a1 Administration Act in 1951 that~the pow~rs of the 

Treasury Board and Civil Service Co~ission were d~Pined wi~h 

,- any precision .. ,This new Act gave the Tre_as~ry Board authority 

to de termine salary recommendations. The primary authority 

ôf'th~ Commission was limited to the recruitment of employees, 

as was reçommended in the 194~ Report of the Royal Commission 

on Âdministrative Classifications in the Public servibelO • 

12 

As assoçiations of public service employees pressed for 

formaI bargaining,2~ocedures, confusion arose as to who would 

negotiat'e_ on behat"f' of tre e~pIoyer, the, gove:fIlIl'\ent.,· This 
1 • 

led in~ part t~}i,a l:'equest by the Prime GMinister in 1957, that 

the Civil Service Commission appraige its role in the, 
,~> . . ~, go v,errimen e: 

, ('. 
"In i,ts report l trecommended tha t the 
goverhrnent .. '(through i ts Treasury Board 

, 0 

if 50 designa ted) assume the role of 
organizing departments and allow.more 
delegation of duthority to rninisters and 
deputy ministers ~n organizing into . 
departrnental.rnatters for better efficiency. 
The commission on the other hand should 
retàin the exclusive role in matters of 

(, 

, -, classification, and sin.ce this function was 
distinct from rnanagerial and salary determination 
problems ther~ should, be li~, or no problern ' 
in estab~ishing ~u~~ distin~s of authority"ll~ 

The 

were·, i~rgely 
recommendations contained °in the Commissions Report 

incorporated into the Civil Service Act of 1961. , . 
( 

A1though the Commis'sion retained the right to make recommelf-
-" 

dations ",ith regard to salary, which placed an 'obstacle in the 
, • "1 '\ 

way of collectivelb~rgai~ing, public servants wer~ given, for 

the first time, the right of'appealon matters of dernotion, 

suspension and d!srnissal,s together wi th the right to be con

sul,ted on màtte.rs of remuneration andterms and conditions of 

employment. In orde~ td further'clarify the chang~s incor-
\ ~ ~J" 

~ porated into th~ Civil Service Act, three ot)l~~ bills were ' 

passed through par1iamênt. The last of these: .... ~Bill C-1821), 

If was the mQst significant in that: _,,~ 
JI lf-

• 
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"Tâis ,Bill made(~e Treasury B0ard the 
pilncwa1 agent"of the Govérrunent. It signs 
lcollective a~reementsi' has authority over matters 
of general administrative policYi organization 
of the public se~vice and control of eatablish-

·mentsi financial ~anagement an? perso~~el ' 
management .. in the publiè s~rvices ••• " 

;:,t-... , 
> The Civil Ser~ice Act of 1961 and its provision'for 

13 

'pt6cedures.for consultation did not satisfy the staff associations 

as fin 1 authority rested with the Governor in Counci1. Às 

civil s rvice associations could not see any substantial . . ' 

improve ent iri ·their position~ the associations continued 
their ef orts to' seek,direct negotiation with binding arb~ration 

, . 
as e"(ide C~d ~y a z;esolution o~ ... the Ci""il S,ervice Federation 
Canada at'it§ convèntion in 1962 which read: 1 

"That the Federation be directed to continue 
its efforts ta secure for aIl civil servants 
the right of negotiation on aIl matters that ~ 
effec17:their welfare with compulsor~ and . 
binding arbitration subject to the ~ill of 
arliament"as: the enforcement instrument" 14 

of, 

Durin the federa'l election campaign of 1963, each of the 
major politic 

campaign to a 

parties committed themselves during the 

stem of collectivé bargaining in the federal 

pUblic service. Subsequent to the election, a Commi 1;:tee was ," '''', 
• • 1 j 1 

established entï led "The Preparatory Committee on Collective 

Bargaining in the Public Serviée" under the ch~rmanship of 
Mr. A.D. Heeney, t e former chairman of the Civil Serv.ic,e 

Commission. The H eney Report of the Committee was made 

public "in July l~65 recornmencHng, ïnter alia, that disputes 

arising under the ne collective barg~ing system which 

it proposedJshould b sett1ed,by an independent arbitration 

tribunal. t ta the issue of the right ta strike, . 
the Report stated as 

, ' 1 
ollows: ' , . 

j,., 

."At t~e pr sen~ tirne, rnost of· thé employees 
to whom th proposed system would ap~y do 
not have t e right to strike and would be 
'subject ta disciplinar~ action by the employer 
if they we e ta participate in a strike. .' 

'Nothinq i5 inte~ded to change the positiann.~5 
However~ the s 

followinq the 

the attitudes of 

cce'ssful seventeen day .postal strike 

ations substantial1y'inflüenced bath 
and employee representatives.towa.rds . 

t' 
1 , 
l 
1 

" l' 
1 
i 
1 , 
r 
'i 
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/ 
tHe recommendations of the Preparatory Committee. A fact finding 

commission into the strike, the results of which for thèmo$t 

pàrt'vindicated the postal workers' position, together ~ith a 
goV'erriment"' realization that, it could, not in practise suspend or _, , 
discfiarge thousands of e~ployees, 'led to a consider~tion of 

giving federal public emp~6yees the rtght to strike. In addi~ion, . , , 
to the success of the' postal st~ike at this time, there was a 

growing identification of public employees Jlth the p~ivate' 
sector of the-Canadian Labour Movement, which influenced other' 

Civil Service Employee Associations 'to demand the right to 
- '16 

strike instead of compu1sory arbitration • 

Subsequently the draft legislation introduced in . . 
Parliamen~ provided a formula whereby ci un10n could elect upon 

c \ 

ce+tification to opt ~ither f~r binding arDitration or a con-.' ' 

ciliation!str~ke routr. 

\~"""'V", The Public Serv~ce Staff Relations Aét was in.troduced 

int~ the, Rouse of Common~by Prime Minister Lester B. Pearson 
,> , 

'on April 25thi 1966, and received Royal Assent on February 23rd, 

1967. The Act provided the l'egislative framework for the 

establishment of collective bargaining in the Federal Public 

Servicel7 • 
t' 

The significance of this historical persP7ctive tO,the , 
subject at hand .is threefold. First, it is apparent that the 

, - l' ' 

puplic' servants' right to negotiate a collective agreemeht, and 

to grie~e'originated in_legislation, aP4 not in practice: It 

i5 also readily appar~nt,that, as an employer, the government 

is unique in the ~nse that it is a~s6 the rule-ma~er~ Thi 

federal government's reliance on the notion o~ soyerei,nty) 

hindered the development of thé formaI mechanics of Iab~ur 

relations in the public service, inciuding the right to grieve. 

'Thus the public sector lagged )behind the pri v~ te sector, and 

there 'still remain sorne important differences primarily in~ 
, , ' 

the areas of the scope of collective bargaiping and the scope, . 
of grievance resolution. Finally, and 

, \ 

development of controlling agencies in 

in, a material way, affected the manner 

more specifically, the 

thé Public Servi~ ha s', 

of grievance resolution 

, 
'" ! 

(JI 
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adopted by the government in the Public Service Staff Relations 
.> 

Act of 1967. " 
) ~ 1 

The differences become more apparent'upon exami~tion~ 
of' the relevant -sections of' the Public Service Staff Relations . . 

. Act. 

". 

.. 
l', 

/ 
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lSimmons, C.G., Cases and MaterLals ln Labour Relations in 
the Public Sector, p. l~2. 

16 

2 " aodgetts, J.E., 
'A.dministration, 
p. 3. 

.and Corbett, D. C ., eds, nCanadian Public J 

(Toronto ~.~?,O), p. 266, quot,ed ln Simmons, op. 
, 

3S ' CI G unmons, .• , op. cita p. 3'. 

" 4,ib id p. 3. ' 

. 1 

~ ...... 

6With the" exception of Saskatchewan, British Columbia and ' 
Quebec, Saska~chewan was the'ftrst prcvincia1. jurisdiction to 
i~ement a collective bargaining regïme in 1944 without 

. golng. through, a process of consu1,tative procedures. Quebec < 

adoptulg a si·rnl.larcourse sorne twenty ye~" thereaft) and 
British Columbia in 1973. ") ~ , , . 

/ 

7It is beyond the scope of this paper to trace the evolution 
of collective bargaining for employees of the Crown in Right 
of the Provinces. For further reading see J.~. Hodgetts 1 

L 

O.P. Dwivendi, Frovincial Governments as Employers, the Institute 
of Public Administrator of Canaqa, .McGil1, Queens University Press; 
Montreal 1974, Chapter 10. 

Woods, H.D., LabG>ur Policy in Canada) 2nd ed., MacMillan of Canada, 
Toronto 1973, Chapter"VIII. 

, " 
8 A.rthurs, H.W., Collective ~argaining in the public'Service of 
,Canad'a, (1968) 67. Mlclt'. Law Rev., 971 quoted in Simmons op. Git. 

p. 18-19. 

9Royal Commi,ssion on Government Oraanization (Ottawa, 1962),. Vol. 
1, p. 93. e J 

"" .-
10COttawa, _1~46)-, p. 17. 

~ 

11Arthurs, H.W., Coll~çti~e Bargaining by Public_Employees in Canada 
Five l-1odels, '1971, Excerpts from Chapter 1: Backgr,?un.d,.reproduced ( 
in simmons, C~G., and Swan, K.P~, Labour Relations 1n the' Î 

, P.ub1ic Sector C.ases and Materia1s, F5!'cu1ty, of Law,' Queen' s 'universi1~ 
Kingston, Ontar~o, August 1977, ~. 9. 

12 ~ 
ibid, p. 9. 

r 

l~Simmonsr C:G~.",<:dl.ses"and Materi'als, op. cit., p. 9. 

14Civi.l Service Review, VoL XXXV;- Nov. 3, December _ 19'62 p. 211.. 
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Bar2a;lning Ct ~reEarator~.cè~ittee"ReEort on Collective in-the 

PublIc S~rv!c.e~ o~tawa, 1965, p~ 36 ... 37. 

16Art~urs, 
.. 

H.W."Collective Bargainin2 in 
<li> ~nada, op. cit. p; 17, 

0 

17pub1ic Service Staff' Relations Act, S.C. 
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CHAPTER IV 
o 

THE FRAMEWORK. OF TH,E PUBLIC SERVICE 
- STAFF: RELATIONS ACT (AN OVERVIEW) 

18 
o ' 

rt 

Thé Publi~ Service Staff~'Re1ations Act was introduced 

into the House of Commans. by "Prime 'Mlnister Lester B.' Pearson', . , " 

on 'April 25., 1966, and received Royal Assent on February 23rd, 
• • <l;J' 

196':r:' The Act reflected, most of the chÉmge's recornmended by the ... . -- . 
1?repai-atory Cornm±ttee CIl.Collective Bargaining in the Publi~ 
Service, =whi~l.t Cornmittee was estab1ished in 19'63".1 The Act 

'provid,d th~ legislative framework for the establishment of 

c'ollectivè ,;bargaining in the Federal Public Service. 

! . J 

!~ It, JI> - t General Applicatio~ of thè Act 
, ... -

.... 

The legislation applies to a11 portion1uof the Public 

S~rviee as defined in the Act, and,in particu1ar, all Governrnent 

DepaJtme~ts named 'in' Schedu1e .. ~!I.A'!~ to ~he Financial ~drninistration 
, , , 

Act; ~_ number of boards, ~issJ{sns and agencies in ,respect of 

which tue Treasury Board is the employer, as set out in Schedule tP 

1 ,to the Public S~rvice staff Relations'Act and certain boards ~l 

and commissions undèr Feàeral Jurisdiction that are separate 
'., 

emp10yers as specified in Part II of Schedule l of the Public 

Service Staff'Relations Act;2 . 

Grievances Described :. L'imitations 
.. 

Part IV of1the Act deals with the subject matter of 

griev~n~es3 an'd -~n particular Section 90 ves~ed in' "emplo;ees,,4 

of' the' Public Service a statutory right to present grievance~ .' 

cbncerning; (a) the interpretation or ~pplication in respect 
0' ®1 

of them of (1) a provision of a statute,ror of a regulation, 

by-law, direction or other instrument made o~ issued by the 
" ., .h 

'employer, Çlealing wi th terms and coudi tions of employment, or 

(2) a provision of a collectiye agreemen~ or an arQitral award5 

-\ or (b) as a resu1t of any occurrence or matter affecting these 

, . : 

- \ 
\ 
\ 

. - \ 

terms and conditions of employment ... , 

- 'ho administrative procedure) iS'provided 

Parliament. 

in respect of which 

in or under.an act of 
• l' 

Section 91 of th~ Act recognized ,the right of 
, .,,.. .... '" ~.. -

nempl~ees" to refer certain grievances relating to the inter-
• Q 

pretation or application of "a provision of a -collective agre-

ement ~r'an arbitral~àward6, 'or (11) disciplinaryaction / 

resul ting in dischar~e;: suspension, or a" financial penal1::Y, 
.\ 

, - ----..!' ... -
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to third party adjudication {synonYm0us with arbitration in, 
\ " , - . 

(,~ __ ~_~._' _the_'_~~~~~t-=--~~'~~o_~L_~~_~~r __ ~~~~austing aIl, step's ,in the g·rievance 
q proéess of the Departrnent, board,'-c6nuntssion~o:t"~agen~~c::oncerned· 1 

f 
~ 

, t 

'1 
l' 
Il 
l' 
l' 
i ,,' 

( 

-~ 

The decision of the adjudicator by ~irtue of the provisions of~---------
Section 96 of the--Act, is made binding on aH parties' thereto. -. , 

In those grievances that may not ~e referred to 

adjudic?tion the decision ~0f the representativ~ of the employer ,_.. ~ 

- at the ~inal level of the-grievance process iB final (Section 

95(2J bf t~eAct). -,-

. The Act sought to' adopt mo~t' of the polic;i.es and 

procedures in labour relation~··'4.n the pri vate sector... However, 

there are significant di'ffere~c9s. 
! ' , , ' 

The fundamental difference lies in the fact·that the 

right of empl~yee ta grieve and to submit a grievance to arbit-' 

ration in, the priv~te sector flows from the provisions in the 
."'" ul 

" collective agreement entered into by the parties thereto, 
, ' 

whereas in the' Federal Publ ic· 'Service the employee' s r ight ta 

grieve and' to refer a grievartce to adjudicat!.on flows from the 

.. statute and as such those rights are independent of provisions 

whicQ may be ~o~~ained.in a collective agr~ement negotiated 

between the bargaining agent and the Treasury Board or a Separate 
.~ 

, Employer. This" significant distinction stems from th~ unique 
, ' 

position of the government as employer and legislator and reflects 

an attempt to impose a general standar4 ôn a large and diverse ' 

or~anization. It is critical that th!s funda~ental dist~nction 
be borne in mind when attempting to~ 'apply private sector' juris-

\ ' . 
prudenc~ to Federal/Public Sector case~, especially to questions 

of jurisdiction.1 " 

lIIf'Subject 1 ta oertain qua~ifications 

the Federal/Public Service has a legal iigllt 

t~en, an employee ~n 

recognize~ in section 
1 

90 of the Publio Service 
,-"'"'-

Staff Relations ~ct ta prese~t a 
, 

grievance' irrespective of the existence of a collective agreement 

that may be appl,icable to him. 

','l'he Adjudication System as comparei! with Arbitration .. 
in the pri vate Sector , 1 • 

o 

The System of adjudicatian.established pursuant'to the 
J 

\ ' 

, 

, , 

1 

, 
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Public Service Staff Relations Açt (as amend~d) has many dis-
lj 1 

tinguishlng features from the system ~f ad hoc arbitration that 

iB predominant in the private sector. 

prior to the amendments of, the Public Service Staff 

Relations' Act in 19758 Section 92 of the Act provided for the 

.appointment of adjudicators for a,fixed term of not more than 

five years to hear and adjudicate upon grievances referred ta 
, 

adju~Ucation under the Act. Prior ta the 1975 amendments one, 

of the adjudieators appointed pursuant to Sect~on 92 of the 

Act was chosen Chief Adjudicator9 who was, responsib~a_f,Qr""!:-h.e.!. 1 • 
-- ~"""~-=..=o....-~-~--

administration of the grievance adjudication system; for con-

ducting aH refe~ences referred to adjudication pursuant to 
10 . -

Section 98 of the Act~ and either hearing all S~cti.o~ 91a 

referrals himself or assigning them to other adjudicators. 

The Chie~ Ad'judieat~r was also authorized by regula-
'. 11 .' 

tions passed pursuant to Section ~9(3) (a) of the Act ta resolve 
." 12 - -

prelirninary and interlocutory matters eneompassing motions, for 

theenlargement of presc~ibed t~es, th~ consol~dation of two or 
more grievances for the purposes of a hearing, contested "ap-

plications for adjournment, and the addition of interested persons 

as organizations a~ third parties to proceedings13 

Prior to' 1975 arnendments pursuant ta Section 92(2) of 

the Act Adjudicators could only be removed from oftice during . 

their'-respectivè terrns by ):he Governor in Council upon the unan

imous recommenda~ion of the Public Servic~ Staff Relations Boardl4 ; 

The 1975 amendments providèd for the appointment by 

_the Governor in ~ouncil of a Board consisting of a Chairman, 

Vice-Chairman and at least three Deputy Chairmen and such other 
i 

full ti'rne and p~rt-time members as the Governor in Couneil de'emed 
15' necessary to perform the duties of the Board . \ ' 

The reconstituted board assurned jurisdiction over the 

dutie,s previous1y rendered by the Chief Adjudicator and the 
\ 

part-time adjudicators to whom the Chief Adjudicator assigned 

cases. 

The former Chief Adjudicator bècame a Deputy Chairman 

t of the Board and was assigned continuinq résponsibilities 'l'Or 

the administration of the process of adjudication. 1 
,0 

\' 

, 
{ . 
i " 
j 

i, 
l 
l , 
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Th~ former part~time a~judicators were appoi rt--

. 16 
time members of the Board • " 

Section 11(3) of the ~ct now provides that boar~ 

members are 'to be appointed by the Governor in Counci'l fro~' a 
1 ~ , \ 

, 1ist prepared by the Chairrnan of the Board, after consultation 
o _____ --

by him with aIl of the bargaining agents and the Treasury Board, 

as ~mp1oyer, ,and the separate e~ployees and the'li~t Wil~ i~~lude 
other e1igible persons whom the Chairrnan considers suitab .. le for 

appointment as members~ 
\ 17 

Section 11(2) of the Act now provides that the members 
-- 1 

'of the BO~,rd Sha1l~ appointed ~y the, Gover~o~ 'in CG~mcil to 
hold office during good behaviour for such period' as may be de

ermined by the Governor in Council. However, in the case of the 

h~iJ;,m~~, Vice-Chairman and the Deputy Chairman,' t;he term cannot 

exceed t~n years, and in the case of any other.mernbers of ~he 
Board the terrn ;;annot exceed seven years 

1 

18 . 

, The néw Regulations and Ru1es of procedure effective 
. 19 . 

',Octob~~.--23rd, 1975 provide for the "resolution of .a Îlurnber of 

- 1 

\ 

prelimlnary and i~t~rlocutory matters by the( Board, namely; 

(hl 

on its awn motion or at the request af a party 

direct that information or materia1 contained ' 

in any document filed be made more {omplete or 

specific20 ; 

w.here the.Board aeems necessary, at any time 

direct that a proceeding'be consolidated with 

any other proceeding before the Board; 
\ 

(c) in the interest~ of justice the Board may adjourn 
, . 21 any ,hearl.ng .... ; 

(d) the Board may z:educe the time prescribed for 

doing any act, serving any notice, filing l any 

document, or taking âny proceeding before or 
22 "\ after the expiration of the time prescribed ;1 

", .. 
(e) the Board, where it is satisf,ied that it is 

\ necessary or conyenient in the public inte~est 

reduce the prescribed times for doing the matters 

set oût in Cd) infra23 ; 

t 

1 
! 
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(f) ~ 'the Board may dism'i:ss an app,li\cation or complaint 
, 1 

1 

on the ground that the matter does no~ disclose\ 

on its face sufficent grounds for hearing, ~ 

subject to a request for review by the appl,j,cant 1 

or complainant24 i and 

the Board is ernpowered to summon and enfGrc~ 
the attendance of a witnèss 25. 

As stated, the amendrnents purported to appoint ad-
~, 

judicators as part-tinte rnembers of th~ ,Board. OS'tensibly, 

the adjudicators were vestéd with aIl of the-powers of the Board 
, 0 '" • with respect to the conduct of hearings. However, the' Feaeral ) 

Court of Appea1 in the case of Doyon v. The Public Servic~ Staff , 

Relations Board and Garant, unreport~d26 p~r Mr. Justice Pratte, 

- determined that it coutd not be inferred that adjudicators' 

decisions were decisions of the Board as the defini tibns of "the 
-

Board"" in the Act did not necè.arily incorpora te an ad-
judicator into the'Board. Aècording1y, as certain powers unde~ 

the. Act are expressly given to ~he Board it could\be argued that 

there ~s no authority for adjudicators to exercise those powers. 

It should be n'bted, .that the Act provides in 

effect three avenues of redress for an aggrieved employee although 

1 in practice aIl referenges have been heard b'y the Chief Adjudicator 

or a single adjudicator'selected by him27 • 

Section 94 of the Act28 contempla tes that the parties 
... 
m~y (a) name an adjudicator in tbe collective agreement in which 

\ case the ~oard shat~ (mandatory) refer th/e matter ta- the ad- , 
judicator so ~amed and (b) that an aggrieved employee may request 

, 
the estab1ishrnènt of a Board Arbitration compose~ of a member 
of the Board, 'who shal1 be the Chairman, and one person nominated \\ 

by each ofl the par~ies, but this a~enue is Ilot o~en· i~ the ... 
elPP10yer voices an',objection to the_ establishment of the Bo~rd30 

referred by it3l • 
" , 

'Section 97(1) of the Act stipu1ates that in the case 

where ,the p~rties name an 

the method of determining 

penses o!, the adjudicator 

adjudicator in, the collective agreement, 
\ 

remuneration and .... ·defraying the ex-

s~ïii he as eBlt~ished i~ the co1-

l' 

, i 
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léctive agreemene, naming the adjudicator. 
, . 

therè is no such provision stipulated, in the 
o 1 

. ' the expe,nses are to be borne equally by thé 

23 

~~ent tihat 

collect~ve agreement --, , . 
parties • 

~ 

Section 97 (2) of the Act provides that where éf.' 

grievance is referred to a Board of Adjudication~the expe~ses . 
of the nominee of each party shall be borne by -each respectively. 

In the case of a r~ference to an adjudicator other 

than an adjudicator named in a collecti~e agreeme~t and other 

than a Board of ~djudication and where an-employee is represented 

by a bargaining agent (Section 97(2) provides that the bargaining 

agent is~liable to pay such part of the costs of 'the adjudi

cation as may be determined by the Secretary of the Boar~,with 

the approval of the Board. 

I~ fac~.as'the pa~ties have utilized the adjudicator 

/' appointed by the Board since the adjudication system was im

plemented the Board has not sought to ~ecover from the parties 

, ( ~ the cost or adjudication as contemplated in Section 97. 

( 

... 
..... ..... _\-

\, . 
In the practical administration of the system of 

\ 

adjudication cases are scheduled in advance for h,earing ,ei ther 

in Ottawa, where the Treasury~Board and the Bargaining Agents 

have their o!fice~, or in the locations from which the grievance 

originated, as that location is o~ten the most convenient 

forum to aIl parties and to accommodate witnesses. Adjudicato~s 

(part-time board members) have been appoipted from the various 

regions throught Canada and they usually have cases assigned to 

them that have been scheduled,fèr hearing in their.respe~tive 

areas. 

The Attorney General of Canada, pursuant to the 

provisions of the Department of Justi~e' Act32 which charges the 

Attorney Genera'! with the regulation 'and conduct of aIl litigation ' 



( 

24 

~or or àgainst the- Cr.own or any PUbli/c Departmenta in respect' of 

any subject within the authority or jurisdiction of Canada 
, 

provide,s counsél from the D~~partment of Justice to act for the 
, "' 

Treasury Board (the employer in ~all adjudication hearings). Legal 

Officers of the Department seconded to the Treasury Board' repre

sent the employer in cases scheduled for hearing in areas other 

than Mont,real, .. Tor'onto and Winnipeg, where counsel employed' in 

" the Civil Litigation sectioncs of the respective Regional Offices 

of the Department provide representation.' 
\ 

A number of the bargaining agents have in house' staff 

:lawyers ta provJide reptesEmtat:ipn at adjudication. Other bar"" 

gaining agents have sta.f~s of experienced lay advocates, who 

provide representation in the more routine cases and thejagents 

retain putside legal' counsel for the more significant cases. 

Another bargaining agent has a eombinati~n of~staff lawyers and 

o experienced lay advocates. 

,-

~ the private sector th;. incidence ,of lay ~epres~n

tation ay éiJ'bitration is ItJ<?x:e predomi.nant. It rnay pe argued that 

the mangaif>ry use of l;gql counsel actlng on behalf of the 0" 

employe:ç.:knd the high incidence of the use o~ legal counsel 

act~r"'o~ ~ehalf c:>f the gri~vprs in t~e Federal/Public Sector 

ten~~o make that process mqre techn~cal and legalistic than 
/ 

arbitration in the private sector; 
" 

Department of Justice Officers seconded to the Treasury 

Board and counsel and or representatives with the various bar

gaining agents, except where local counsel have been retained, , 
usually travel from Ottawa to represent the parties at adjudication: 
, ., - ' !' 

case,scheduled for hearing outside the Toronto, Montreal and 
a \ 
Winnipeg regions. There have been hearings in aIl provinces and 

• 1 

in the Yukon and Northwest Terr:t.tories as the majority of 

Federal Pùblic Servants are now employed outside of the ~at,ional 

Capital Region33 ' 

In private sector arbitration ,the parties usually 
\, 

nominate respectively a member of the Board of arbitration 

which members in turn nominate a neutral chairman'~ to constitute 

a tr~artite board, or in the alternative, the par1;.ies mutually 

! 
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.ri 
agree on a, sole arbi trator, the costs of which are borne by 

.the partie.s.. In the priva\e sectoF either the tripart,ite , 

board or a single arbitrator is appointed by the parties usually 

on an ad hoc basis'.- ThU:~, it ls apparent that the parties ,~xercise 
.a much greater degree of ,control aver the arb~~Fation process in 

the private sector than in the Federal Public Sector where the 

\ adjudicator is appointed and holdsoffice under the provisions of 

the Act. ~ 
.. -- ,,,

-\ ,-
In ~the pr i va te sector there are in -addition considerable 

de1ays ar ising out of 'the process of selection and availabili ty " . 
of arbitrators who ar~ acceptable to the parties. In Ontario 

these problems have been ~tu(ùe~ by Mr. Justice Kelly, a retired 

Justice of the Ontario Supreme Court who has made recommendations 

for- leg!slatlve 1 change to the P~ovincial Mini'ster of Labour 34 ~ 

Co 

The availabil.ity of a ,permanent panel of single adjud':' 

icators in the Federal Puhlic sector" it ls suggested, has resulted , 

in a mo~e expeditious proce~s of resolving grievances. )' 
1 . 1 

il On the other hand, -i t may' ~e argued tha t the parties \.1 

w Id have more confidence in an arbltrator. of their own choosin~ 

nd would more readily accept such an arbitrator's disposition 

of the gr ,tevance ., 
, 

The parties are'not advised in «dvance of the date 

'scheduled fo:ç' hearing ,-~h~di~ator has be~n assigned to hear 

the reference, presumab'ly ta ensure tha1;: either or both parties 

not ~eek unmeritorious adjournmènts i'n -the hope of obtaining a 
, , 

more acceptable adjudicator when th~ matter is reschedul~d. 

An adjudicator appointed under the Public Service Staff 

Re1afions Act.it may be argued beçause of his relative degree 

- of securi ty of tenure, may tend ta upstage the ,parties, whereas 

a private sector ~~itràtor must be resPQnsive ta the position . - ' 

of both parties in order ta ensure his acceptability in th~ next 
'" submission ta arbitratlon •. Perhaps, howêver, the very fact that . ' 

the private sector.arbitrator is dependent upon~the good~il1 of 

the parties may lead onè to conclude that the arbitrator ,is not 
1 • 

more responsive as he or she may be incl1ned ta alternat~ 

decisions in favour of one party and then the other ta ensure 

continued acceptabili ty,. , 

\ 
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The option in the public seètor ,of resorting to an 

arbitrator of" the parties 'own choosing is present in .the Act if 
, --

the parties becarne disenchanted with the appointed adjudicators 

although it may not be a totally ,realistic option as there is 

a strong disincentiye ~E>r not resortinc? to this , 
statute will require the parties to finance the 

th~mselves. ,; 
, 

option as the 

arbitration 
'lr;, 

The author ventures, however, that this issue may 
'f<. 

really be an artificial one: as f~ the most part, at least in 
J ""', \ '.0. 

OntarlO those part-time adj udicators appointed under ~he 

provisions of ~he Public Servicè Staff Relations Act are aiso 

the arbitrator~ most in demanq ~n the private,sector. 

With a permanent panel of adjudicators in---rthe Feder~l/ 
J , 

Public Sectoi there has gx:own up a tendency of consistency or 

u~iformity in the decision' màking process and prior ',:decisions 
1-" ~ ~ Il-

are referred to as prec~dents.' 

E.B. Jollil.ffe, the former Chief Adjudicator and Deputy 

Chairmari of the Board stated in an" early case: 
\ 

"The result ot an adjudication interpreting 
a çollective agreement should not be r~garded 
by either party as an isolàted phenomenon to 
hl! filed away and forgotten., It i8 relevant 
when consideration is given to any similar case 
arising under the sarne language ••• " If not ' 
challenged .. i t should be accepted as part ,of 'i 

the jurisprudence relating to the applicable' -
language. Any other course is incite caprice 
inconsistency and pe~haps 'chaos in 'the adminis
tration of collective agreements and the 
grievance processes within the public service. 
Further, undue r ig idi ty can only enco,urage a, 
multiplicity of references to adjudic~tio~, many 
of theIll, on th~ same point. / 

\ 

In my opinion, it was not the intent of tne Act 
to provide facilities for endles8 exercises or 
litigious habits or gambits/ by employers or 
employee!jl: the pu.r;pose was' to 'introduce sorne 

\ 

, order, consistency and just:t,ce into employer
'employee relations by way of collective ac;{reement.s 
under wh~ch disputés were _ to be resol ved l.n 0 the 
grievance process and ••• as a last resort ••. 
,by adjudication. In other words, a legis+ative 
'effort, has been made to establish what rnight 
be termed the rule of law in place of unfettered 
administrative discretion in the one hand and 

. \ l , 
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- de) 
ir esponsible tmployee protests on the other 
••• Repetitive""and unnecessary adjudications 
w uld amoun35 to a waste of public funds and 
r sources. Il , 

More roecently Adj,udicator Beatty has observed; 

l''Faced with such an unequivocal' interpretation 
;' of the very provisions of the saine collective 
" agreement as those wl}ich are in issue b~fore me, 
, :r would be loathe to interfere with such settled 

opinion (and ,the parties' subsequent reliance. 
on it) unless l were satisfied that it was 
clearly in error. Were one to adopt any other 
position, the effect of an adj udicator 1 s decision 
would be merely transitory and devoid of impact, 
and the parties would be encouraged to',II re -
arbitrate" an. decisiQn unfavourable to their 
interests. Moreover it is not as if an ag'
grieved party i8 rernediless in the face of an 
award whose validity it disputes. This 'em~loyer 
is more than familiar with the proper means 

: by which it could have challenged an award such 
as Larose had it wished to do- so. It is t9 
those procedures rather than to a sub eque11t 
a'rbitra1;ion proceeding that resort sho d have-' 
been had if the em~Goyer wished to qhal nge 
the Larose award. Il 

A Ireview of the declsions of' the- Board reveals or 
, 1 

the most part the application of the princip les enunciate by 

both Adjudicators, Jo-lli'ffe and Beatty. Nevertheless on som . 

issu4s and in ,particular those involving the interpretation 

and application of speC~ileave provisions common in most 

collective _ agreements, th part-tirne members of the Bo~rd appea:L'! \\ 

equally di vided as to the r levant pr~nciples to be' applied and 

the success or, ~ailure of" a ~articul~r 'application for special. 
• :leave especially relating to snowstorms ls v.ery' much 

upon which Adjudicator the parties draw and, to what 

contingent 

school he 

or she belongs 37 • 
( \ 

:rt can be argued that ,following of the doctrine of 

precedent and a high degree of consistency in, the decisions of 

the ~djudicators can work to the detriment of the l,parties by . 

introducing tao rnuc~ ri~idity and a ~lavish adher~nce ta precedent 

into the system. 
\ . 

But it must be remembered tha~ there are now 16 
\ 

certified bargain;f.ng agents, the Treasury Board and four 

\ 
-. 1 

~ , , 
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separate employers aœministering.collective 

proximately one hundred bargaining units in 

S " 38 
erv~ce • 

Many of tne co,llecti'V'e agreements 
" 

with identical language and as a result an adjudicat 

28 

for ap-

o 

clauses 

decision 

, af~ecting on!= employee, 'in one pafticular bargaining u . t may 

ha~e implications throughout a large segmen~ of the public service 
_ w • 

. 'affecting a number of bargaining uni ts . 

Wherea~ ~n the private sector an aroitra~ion is resol

ving a dispute concerning only one bargaining unit, one local 

union and one employer and this decision will not affect any other 

employment situation. 

Thus it may be argued that an ad .hoc system of arbit

ration in the Federa.:vPublic Sector operating without regard to 
. , 

previeus deci'sions wou!l.d have a deleterious affect on industrial 

,relations and·that, the interests of the parties would be \bett~r 

served by' a SysteJn tha.t encourages unifo~ity a~'d stability in 
, / ' 

the adjudication prec~ss. 
, !' 

As the decisions of adjudicators may have a service 

) ' , 

o 
wide affect mos reasons for decisions drawn by adjudicators ; 

~ 1 1 
are fully suppo ted with both pUblic and private sector authqrities; 
and where appli able, court decisions. Section 96 of ,thé Act 

1 

requires an adj dicator after' considering ~he grievance ,to 

render a thereon, and to send a copy of the decision 

to each party a its representative, to the bargaining ,agent, 
, -

and' to deposit copy of the decision with the Secretary of the 

Board. Section 99 (3)(d) empowers the Board to'make 'regulations 

respecting the f rm of decisions rendered by adjudicators and 

Iby Section 86 (1) '[of the' Public service s~aff Relations Board 
Regulations and Rules~ of procedure~39, the Board ha~ direéted ' 

i' 

l , 

that the decision\ of an adjudicator or a Board of Adjudication 

shaH ~ontain; (a) 1 a summary statement ,of the grievances, (h) a . ' ~ 

summary of the represe~tati~ns o!! the 'parties (c) the decision 

on the gr~evance,~ (d) the reasons for decision. 
l , 

·Statutory N~ture Dt Adjudication System 
1 

1 

r -·-As the adjudication process is established by the statute, 
\ 

, , 

\ 
._---~. 
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, 
adjudication proceedings in the normal course. have been" open 

to'the public40 whereas arb~trat~on proceedings are of a 

private nature and the pp:blic is 'not permitted to attend. 
, , 

29 

The RemediaI Authority of the Arbitrator as Compared 
with that of the Adjudicator 

In Ontario, Section 37 (1) of the Labour Relations Act, 

provides in par,t 'as follows: 

n:&,very colleètive agreemen~ shall provide 
'" for .the final and binding settlernent by 

arbitration ••• of aIl differenèes between 
the pa~ties' arising ftbm the interpretation, 
application, administration or,~eged 
violat.i.on of the agreément, ••• " , 

.,j ~ 

'rhe imperatïve of the Section, namelYi that ar~itration of a f 

,dispute shall provide for the final and binding settlement of 

that dispute has been interpreted as being'the basis,to vest 
~ 

Arbi tration Boa.rds wi th wide remèdia1 authori ty. 
" 

As early as' 1950, Professor Bor. Laskin,· now C.J.C. 
, 

concurred in by Mr. C. L. Oubin, (now Mr. JQ,s tice Dubin S. C. o. ) 
,sitting as arbitrators in ~ase of Uni'ted E1ectrical, Radio 

Machine Workers of America, Local 514, and Re. Amalgamated 

E1ectric Corporation a~, having dete~ined on the me.rits that . 

,the company had vio1ated àn article in the applicabYe collective-
" , 

agreeme.nt J,n refusing to give an employee a three day trial 

period as a factory clerk, after the employee had been laid off, 

was requested by the union to hold a further hearing for the 

purpbse of establishing the amount of compensation ta which the 
• 1 

employee (was properly 'entitled. 

The company took the position that the Board had no , 

jU17isdiction to deal wi th' the question 0t 1 compensa tion or damages ,yi 

. and that the Board was limi ted to a mere declaration "of the 

méarilng of the Collective Agreement. ,: 

\-

The Board stated at p. 603: 

"As a matter' of p~inciple, and in light of 
the. terms of the .Agreement, ,this Board is of . 
opinion that i ts powers to make a bindi~g decisio~ 
involves powers to direct such affir.mative action 
as would remedy, the breach declared to exist. 
A declaration or' finding di vorcep from a ' . , 
direction for its .implementation doef;. not in 
thi s Board 1 s view! meet. the requiremen-ts of a 

. , binding' decision. A "decision is binding 

, 
l ' 

, 
; 

J 

1 

t 
~ 
1 

1 
1-, . , 

1 



1 
t· 
l 

. 
'0 

, '1 

30 
\ ca 

when i t requires the -doin~~r not doing of " 
sornething by the defaul ting party, related to 
the 'default of which it is guilty and intended 
as a relJledy for such default. In 50 far as 
a' declaration çarries no obligatien of 

,cornpliance in re lation to the specifie case, 
i t çannot be a binding decisi-on." 

In 1973, the Ontario Divisional Court had occasion , , , 

to address itself to the sarne general issue in the case of 

Re". Samue~ Cooper and Co. Ltd., and International Ladies 

Garment Workers Union., et a143 . , 
In that case Dean Arthurs, sitting as an Arbitrator 

1 

found that the Applicant had violated its collective agreement 

with the Responden't;., U~ion, in having contracted out work te 
, 

n6n,-union shops and in doinq so had failed to observe the Union' s 

security provisions of the agreement and failed to 'Terni t payn:tents 

in respect to the' sick benefit" retirement, severance pay and 

welfare funds. Dean Arthurs ordered the Applicant to pay damages 
, cv . 

iD' respect of its fai~ure to make contributions to the various 

funds and ordered the company to require all of its employe~~ 
- . 

to become members of the union; to deduct from the wages of each 
\ - < employee the monthly union dues i to commence cont-r ibutions to 

the various' funds and to' cease sub-contracting. The case came 

before the Divisional Court on an application for Judicial 

Review ta quash the award of the Arbitrator. Mr.? Justice 
... ;.;' • 1 

Lacourciere, for the Court ai\: page '846, having referred to the 

above noted award in Amàlgated Electric Corporation s~ated: 

A. 

"In our opinion, the jurisdiction of the 
Arbitrator, was sufficiently l'1ide to encompass 
a full range of reIriedy, unless, expressly 
limited by 'the Labour Relations Act or th,E7,-terms 
of the' Collective Agreement... I can find no such 

., limitation and wording in Seet4.on 37 (1) of the 
Act is such that the Arti'itrator: was correct 
in this particular case in making the orders 
providéa. Il ' 

Specifie Remedies Fashioned .by Arbi tr~tors in the \ 
Private Sector 

Remedies 

D(~) D ... amages 

,;, 

In the case of Re. NI Chemicàl and Atomic Wo:rrkers and 

~ 

':; , 

'1 

f , 
! 

j , 

f , , 
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Polymer Cdrporation Ltd., ~,"~"~~:m ,~t); app{~cation for certi<?rari. 

arisfng out of 'an arbitP~~~;~(ittd' bY then~.Ritrator' LasJdn,I_ the 
i;sue arose as te> wJ:let)a'er 'l~tne.i( Arbi tration-"~oard had, È>qwe+ to 

~ --- "~~;; ~ 

award damages for ~bZ"!~~ll,/ of the terms of- t::he Agr~emerit even 
- ~; r 

though such power was ?ot expressly stated therein. / ~e ' 

Collective Agreement between the uniqn al)d the employer were 

governed by the Industrial Relations') and Dispute? Investigation 

Act 45 which provided 6 for arbi trati~n as an ul tima te resor t of 

, any grievance involving alleged misrepres~ntat:ion or violation 

of the provi:sion~ of the Agreement. Section 19 (3) of t~l;it ~, 
required that every person bound by the agreement; 

"Sha1l comply witll ,the provision for final 
sett1ement contained in the agreem~nt ana give 
effect thereto". " 

At page ,182 of the decision Mr. Jus~ice McRuer stated -
a:s fo11ows: 

"In the "second 'place, i~, (the colre~tive 
agr,eement) is ndt that sort of contract that 
can be terminated by repudiation by one party 
mere1y because the oth~r par~y has broken one, 
of i ts terms. Under the Statute If aIl differences 
between, the parties" must be s~ttlëd wi thout 
stoppage of work. l fhink this, aspect of the 
matter raises a stronger inference t:hat' the . 
matter of damages for breach of the agreement 
should be assessed by the Board of Arbi tration 
than in the case of a mere comme'rcia! contract 

My conclusion is tl}ati unless there i9 foree 'in l " 

the argurnerFt that the Board cannot award damages 
against the union because i t ls not a legal 
entity, l think it must be taken that it has the 

"sarne jurisdiction with respéct ~o damages suf-
fered by the employer as by the employees. 1f 

' 
, . 

Mr. J~stice McRuer'then determined that on account of 

the fact that a T~ade Union "has th~ legal capaclty to en~er ~noo 
a collective agreement, it also has. the capacity to incuA. 

1iability ~or damages. Mr. Justice M<l::Ruer's decision was 

sUbsequentl'y appealed to the Ontario Court of appeal and ulti-

ma tely to the 'l;upreme Court of Çanada. Mr. Justice Cartwright who 
'" , " 

delivered tJ:e Judgm.ent of the" Court, dealt with the jurisdiction 

of an Arbitral 'Board to award and assess damages and stated'· a€:";' 
,:..\ 

page 342 of the decision: 

J 
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, 
liOn 'Ehis bran ch of the matter, 1 "find mysélf, 
as did the Court of Appeal, in complete '. 
agreement with the reasons of McRuer, C.J.H.C~, 
and for the reasons ~~ven by him l would 
dismiss ,the appeal". . ~ ( 

Substitution of'Lesser Penalties for Disciplinary 
Offences ' 

32 

'~ In the case of Port Arthur ,Ship Building Company 

and lI-ëtrry W. Arth'urs et al 4 
6, the S-upreme Court of Canada 

determirted that Arbitrator Ar~hurs who had sub~tituted the 

p~nalty of suspension, for that of dis~harge had exceeded his 

jurisdiction by amending th~ p+ovision~ of the particular col-
/' 

lective agr'eement, which agreement dld nÇ>t cpntain a prO'vision 

.., eIr\powering an Arbitrator discretion to vary penal tl.es. 

Mr. Justice Judson for the Court stated at pag~ 95; 

"Furthermore, and as l have already'indicated 
there is no doubt in my mind tQat the '$w~rd 
~hould be quashed. An Arbitra tion Boar.~\. ~~ the 

'\ type under consideration has no inheren, 'pb\wers 
of review s!milar to those of the Court' \1; ,'Œts 
only powers ar" those confered upon i t b '~~~ 
c llective agreement and theS'e are usua,!1 Il Il 
de ined in sorne detail. It 'has no' inher~ \' 
po ers to amel1d, modify, or ignore the cr' 'tive 
a eernerit. But this iS,exactly what thJ l, . ~ 

id in this case and i t was cleétrly in err . 1 1 

,1 i ~ :\\ 1 
so doing, and i ts award should be quashE}d". )~\ \ 

It is ~ of course, readily apparent that. in the\1 'l, \' ~\ge 
.. adopted by Mr. Justice Judson ''in' Port Arthur' s there is à \' ~\ \ 

complete contradicti~n of the ratio of 'Polymer 1 a deCiSi~n\ \1 \ \~\\ 1 
o \ 1 \ \ 

the same Court. In fact, Mr. Justice Judson did not eve \ 
. - - Il ''\ \ \to the Polymer case in ,his judgment. Professor Paul Weil~ \\ 111'f 
0, ,\ \ l, ' 1\ l' 7 

his article ':'l'he ,Rem~dial Auth~fity of, the Labour Arbitr~ ", '1: 1 

conunents -at page 40; • ". ' '. " ' \j,~\~,)11 
"Th:ls .ëi'ri~lysis which ,was adopted by Judson,. J .~~111~~\!11 

, . 

wi 17hout any further cQ!l!r ibution of note is ~;~I 'ill Il 
an. ~dequate respons~ ta the 'issue. "The clea 9 ''!\l' 
impl~cati_on ·o~ pOlYjOer is that ,the scope of , f 1/1 \1 1[1\ 
rernedial authority n arbi,!:ràtion is not to ri: :'1 1

, 

assessed by reference only .. ~to the written ,in ~.: ,on 
of the parties; equally. important is the statJ,u' ,'f!.y 
context 'of a Labour Relatibna'Policy in favotl' 1 f 
final and binding settl~errt of, disputes th ~p '~ , 
arbi tra tioll" . rJ i 

Subsequent to the Suprem~ Court of Callada dëci,S':i~~,' in 

/ 1/ /. 
1/
/ 

\ 1_ 

) 
1 • 

, i 

l 

1 
1 

1 
1 
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" .l, .... 

Port Arthur, the Ontario Legi~lature amended the Ont~rio-Labour:~ 
1 • 

-Relations Act,' by explic.ttly conferring jurisdiction on, A:bitra-

tors.to grant whatever remedi~s they believed t~~be- just and 

equitable when they foun~ discipline to be unjustified a~d ~hus 
Section 3 7 ~8) bf the Act now provipes: \ . 

c. 

-- .. "r-,~' " 

"Where 'an Arbitrator or Arbitration Board .:J " 
determines that an employee has b~en discharged 
or otherwise disciplined by an employer for cause 
and the collective agreement does not conta in 
a specifie penalty for the infraction, that is the 
subject matter of the A~bitration, the Arbitrator 
or Arbitration Board may substitute such other 
penalty for the discharge or discipline as to the 
Arbitrator or Arbitration Board seems just and 
reasonable ,in aIl of the circumstances.h~ 

Remedy in Kind 

A remedy has been adopted in a number of cases dealing 

with missed opportunities to perform overtime ari~ing out of 
i 

the interpretation of collective agreements, which provide for .J 
l 

:qual distribution of overtime'. Having determined that an employe'l 

~as been by-passed to p~rform overtime in contravention of the 

applicable clause in the collective- agreement, ,arbitrators rather 

than awarding payment for the missed opportunity have directed 

the employer to grant the aggrieved employee another opportunity. 

In the case ·of Re. Canadian'Johns-Manville and International 
48 

Chernical Workers, Local 346, , Arbïtrator Burkett" reviews 
/' ' 

~ 1 

the jurisprudence 'and ~t page 271 refers to Re. Rothrnans of PaIl ! 
MalI Canada ~imited and Tobacco Workers ' International Union, 1 

Local 3;9 49, at p. 62-3 (Shime} .... l'as authority for the proposition \', 
~ 1 il ) 

the~qu~e reads as follows: t 

Il 

~ In the missed overtime cases the better practjce 1 
weuld be to provide a remedy in kind where ;' -, 1 
po~sible. This,remedy adequately compensates L 

. the employee and does not,punish the employer 
Dy making it pay twice for work, performed. While ! 
this remedy must depend on the,particular wording 1 
of the collective agreement, -the difficulty lies. 
in recreating the situation by givlng an employee . 
the~pportunity ~hen he ià available and in 
circumstances that dO,not affect other employees. 
Under sorne collective agreement where there is 
an wequalization" cla~se it is possible to award 
a remedy in. kind as 1'1;. can reasonably be / ~, 

,_ achieved. Under other agreements the s}tuation , 

11 
1 

~~cannot be recreated particularly ber~e it affects 
other ernployees and, accordingly, a netar~ l' 

a,wa,rd is more appropria te. "i l 
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Although not explicitly.stated, it is apparent that 
, , 

the rationale for such a remedy in kind is based upon not only 

1 the/collective agreement but àlso the Statute;'namelYi Section ~i 
37 of'the Labour" Relations Act as it has been interpret'ed in 

the earl~~r cases discu~sed. 

Equitable Relief ' 
\ 

Unqer this heading, it is necessary: to consider whether 

~rbitrators in the private sector based on the Interpretation 

of the Statute or the Co11e~tive Agreement have authority or 

jurisdiction, to grant relief in the nature of~specific perfor-
~ d 

mance or in the nature of ~ mandatory inj~~ction upon the basïs 

that there is a necessity to vest in an Arbitrator ~ full range 

,1 

i cf a dispute b;tween the parties. Refer.ence has alr?ady been 1 

madeoto th~ case of Re. Samuel Cooper & Co. Ltd. and International 1 

Ladies'Garrnent Workers Union et al SO • As indicated, the Division~l! 

of remedies i~ o~der to effect a final and binding settlement 

o , 

Court had OccasIon to review a decision of Qean Harry Arthurs_ 

where the ~rbitrator had ordered the Company; , 

845: 

f 

1. te requlre,al1 of i~sémp1oyees to ~ecome members 

of the Uni~n, 
,2. ,~o take from the wages of each emp1oy~e ~he 

monthly Union duesi 
.' 

3 •. to commence contributions to,the various fundsi 
, , and' 

4. to cease sub-contracting. 

Mr. Justice Lacourciere for the Cou'rt stated 'at page , " - ------. , 

"The ~PPl~~h~t gth~se ; 
provisions of the award are ~n ~ 
of mandatory injunctions on issues and ques~ 
tions not direc~ly referred to him. The 
applicant argues that a mandatory injunction 
should not issue where dé\lllages' wou]d 1 be an ' 
adequate remedy at law: London & B1àckwe11 R. 
Co. v. Cross (1886),31 Ch.D. 354 at . 
p. 369, ~amsay v. Barnes (1913), 50.W.N. 322, 
Cadwe11 & Fleming v. C.P.R. Co. (1916), 370.L.R. 
412 at'pp. 421-4, 28 D.L.R. 190i Carroll v. 
Perth (1863),10 Gr. 64. It is a1so argued that 
such injunction should not be issued where 
it wou1d r~quire continued supervision 
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l' t 
1 

or superintendence" A.ttorney-General v. 
Staffordshire count! Council, Z190~?1 Ch. 336~ 

.R an v. Mutual Tont ne Westminster Chambers 
Association, 893 Ch. 116 at p. 128. 

• \ 'c 

It is 'clear in our opinion, that, at th-e'-~me 
of the making of hi~ award, the arbitrator had 
d~cided that the collective agreement was subsisting, 
notwithstanding expiry of the duration period set 
out in article 46 (Jul~ 31, 1972) inasmuch as 

,neither party had,given the required notice of 
tts desire to terrninate., The arbitrator in the l 

questioned portion of his order in effect directed 
the applicant to adhere to/the terms of the 
coll,ective agreement, to prevent continuing 
violati9ns, a~d to prevent "the unpleasant and 
expensive prospect of a series of fresh claims 
and proceedings to coxrect a series of breaches". 

We are aIl satisfied on the record that the 
arbitrator correctly concluded after hearing, 
evidence that"any and aIl conditions precedent 
to the hearing of the grievance had been satisfied, 
that article 32(b) was direçtory. The only course 
open to him to bring in a final and binding set~ 
tlement by arbitration of the differences between 
the parties involveà the making of affirmative 
pi~ections. With respect to the arbitrator's 
power to takeLsuch affirmative action, ·this Court 
has been referred to the language of Section 37(1) 
of the Labour Relations Act, R.S.O. 1970, C. 232, 
which reads: 

37(1) Every collective agreement shall
provide for the final and binding set- . 
tlement by arbitration, without stowpage 
of work r of aIl differences b'etween tHe 
parties arising ~rom the interpretation, 
application, administration or alleged 
violation of the agreement,' including 
any question as to whether a matter is 
arbitrable" . 

J " 
i 

, 
1 
! 
1 

l Mr. Justice Lacourciere continued at page 846; 

"It appears t~at the special tribunals created 
by unions and ernployers, and directed by. ' • 
statute to brfng about '\,inal and binding ': 
settlement of aIl differences, ought to have the 
necessary powers to achieve such results." 

/1 
.• 

Federal/ Public, Sector 
/l' '" ' 1 A review of the Public Serv;t.ce Staff Rel'ations Act 

evldences no provision sfm!lar to that contained in Section 
, . , 

37(1) or (8) of the current Ontario Legislation stipulating 

th~t a collective agreement shall provide final and binding 

1 

î 

1 
, 1 

1" 1 
! 
; 

1 
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settlement by Arbitration of aIl differences between the parties 

Dor expre~sly conferri~g upon an Adjudic~to~ or Arbitrator powèr 
or authority to substitute other penalties for discharge or 

discipline. Rather the only Sections of/the Act that appears . --
applicable to the qu~stion of the jurisdiction of the Adjudicator 

~ \ .-
~Fe Sections 95, 96 and 98 of the Act wnich read as follows: 

" 
j 

. , ~ 
':95 (1) Subject to qny regulation made by • 
t-h~ Board under paragraph 99 (1) (d), no , 
grievance shall be referred to Adjudication 
and no Adjudicator shall h~ar or render,a 
decision on a grievance until aIl procedures 
establtshed for the presenting of the grievance 
upto and including th~ final level in the 
jgrievance process pave been camplied with. 

- \ 

,\~2) No Adjudicator shall in respect 'af apy 
. grievance render any decision thereon the j 

effect of wh~ch would be to requ~re the amend
ment of a collective agreement or an arbitral 

awarçl • 

(3) Where (a), a grievance has been presented 
',up ta and including the final level in the 
grievance process, and 

(b) the grievance is not one that under Section 
91 ~ay be referred to adjudication, the decision 
on the grievance taken at the final level in 
the grievance procesls is final and binding for 
'all purposes of this Act and no further action 
under this Act rnay b~ taken thertj!on. _",~" --
96 (1) Where a gr\ievance is referred to Adjud- --;. 
ication, tpe adjUdicator shall give both parties 
to the grievance an opportunity of betng heard. 

(2) After consider~ng the gr~evance, the 
adjudicator shall render a decision thereon 
and '(emphasis added) 

(a) send a~ copy ther~of to eaçh party .,and 
his or its representative, and to the 
bargaining agent, if a~y, for the ~ 
bargaining unit to which the employee 
whose grievancé it is belangs; and 

~\ 

(b) 'deposit a copy of the decision with tl?-e 
S~cretary of the Board. 

. ~3) In the case of a board of "adjudication 
decision of the majprity of the mernbers on, 
a grievance is a decision of the poard ther 
and the decision shall be signed by the 
chairman of the board. 

.\ 

o 

~-----i 
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.. 
(4) Where ~ decision on any grievance 
referred to adjudication requires any 
action by or on the part of the employer, .' 
the employer shall take such action. (emp~as~s ,added) , 

\ 

(5) Where a decision on anx grievance requires \ 
any action bl or on the part of an employee 
or a bargain ng agent o~ both of them, tbe 
employee or bargaining agent, or both, aS,the: 
ca,se may be, Shall ta};:!: such action. (emphas~s added) 

(6) the BOard may, in accordance with Segtion 
20, ,take such action 'as .~i:s contemplated l:jy that 
Section to give e~t to the decision of ,an 
adjudicator on a grievance but shall not 
ioquire into the basis or substance of the 

') ""kdébision. Il 
cl 

Section ,9tLprovides: " 
'1 ..n~ 

~(l) Where the employer and a bargaining 
agent have executed a col~ective agreement 
or are bound by an arbitral aw~rd and 

(a) the' employer or the bargaining agén~, 
seeks to enforce an obligation that is 
alleged to aris'e out of the collective 

~ P agreement or arbitral award, and 

(b) the obligation, if any, is not an obligation 
the enfqrcement of which may be the subject 
of a grievance of an employee in the ' 
bargaining unit to which the collective 
agreement or arbitral ~ward appl~es, 

either the ,employer or the bargaining agent 
may, in the prescribed manner, refer the ~at
ter te the chief adjudicator who shall 
per~onally'hear and netermine whether there is 
an obligation as alleged and w~ether, if there is, 
there has been a failure to observe or to carry 
out the obligation. 

- .. 
(2) the chi~f adjudicator shall hear and de~ 

~termine the mattèr 50' referred to hlm'as though it 
were a grievance, and subsection 95(2) and 
Sections 96 and 97 apply to its h~aring and 
determination" • (emphasis added) 

.... ~ autllor· I,s· review of the authorities, it,~. 
apparent that the rèmed-ial-- autho~ity of adjudicators of the 

Public Servic~ Staff Relations Board ë3.r~~in9 _~ut~ 'of these 

Sections of the Act have not been tbe subject' matter of any 

~irect' comment by the Federal Court of 'Appeal. The only decision, 

that is marginally relevant'is that of Sant P. Singh~lwherein 
-------:;......;\ 

" 1 

, . 
l 
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1 
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Chief Justice Jackett upon a section 28 Applicatio~ directed ~ 
, ,1 

an adjudica~or who having determined that therè ha~ been breaphes 

of a collective agreement with respect to the pay of this 

specifie ernployee then directed the'matter back before the 

adjudicator for a decision as to what-relief should be awarded 

to the Applicant for ~uc~ breaches. 
1 

Tne Sections of the Statute above set out were not 

considered or commented upon in the,text of the decision. 

Rather the decision merely contemplated that the Adjudicator 

did have jurisdiction to award ,relief for the breaches of the 

collective agreement. It is apparent from the above notea 
1 

Sections that the only jurisdiction expressly! conferred upop 
\ ' 

an adjudicator is to r~nder a decision pursuant to Section 96 

(2) and under Section 96 Supsections (4) and (5), it may be 

argued that it is contemplated that the jurisdiction or authority 
\ , 

of the adjudicator goes beyond mere declaration as the Sectiop 

conternplates an, adjudicator requiring action on the part of the 

Employer or the bargaining agent and 

the Employer or the bargaining agent , 

the Sections then require 
\ 

to take such action. 1 
Certainly the statute/is silent with respect to any express 

,remedial authority. 

A review of the reported adjudication decisions 

dealing 'wfth 'the general, issue of the remedial authority'of ~heJ 
' l ' 

adjudicator under the Act rev.eals a lack of hard analysis of, o' 

,the above noted sections' and a ~àther blind application of th~ 1 
private sect~r awards and jurisprudence, al though those awards ' 

, f 
and jurisprudence were decided with reference to specifie '1 
statutory enactments such as Section 37 of the ontario Labour 

Relations Act, which expressly provide for the final and binding 

settl~en~ ~Y ar.bit(ation of all differénces between the parties. 

Nevertheless, it ~s useful to ca?vass the au~horities to date. 

A. Damages 
, -- \ 

The Public Service Staff Relations Board has been 

granting relief in the nature of damages and in fact did so in the 
1 • \ 

~very first ~ase that was scheduled fott adjudication, ,~~ely; 
52 '; 1 

Caron, ' 'whrrein the first Chief Adjudicator, H.W. Arthurs 

.. 
/ 

l 

l ' 
1 

1 

1 

1 
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determined that Ca~on had been,wrongful~y terminat1d from his 

employment status as a. public servant a,nd' accordi'ngly, awarded 

to him by way of compensation an amount- of ~oney _~qual.to sixl 

months pay. , There was no discussion in the decisiori of the 

Adjudicator's authority to award damages. 
, 

It is of interest that the first occasion from the 

author's review of the decisions that the_issue was squarely 

raised, was not' until 1978 in the case of'Underhill 'and the 
. , - 53 

Treasury Board (Post Office pepartment) • Underhill filed a 
, 

grievance protesting the emfloyerts failure to supply him with 

his clothing entitlement of wo~k trousers pursuant to an article 

in the applicable collective agreement. Upon the facts, 

Adjudicator Norman, determined that in fact the grievor WqS 

de1ayed in receiving his work trousers. Counsel for the Union 

relied on the èase of'Polyrne~ Corporation referred to supra and 

requested of the Adjudicator tbat he go beyqnd a mere declaration 

that the collective agreement' had been violated to as sert his 

authority to award damages in the matter. Adjudicator Norman 

stated as follows a't page 3 of the 'decision: 

/-

"In the course of his argument, Mr. Baxter 
asserted that this was a 'test' case tQ 
determine whether a~judicators under the 
Public Service Staff Relations Act had 
jurisdiction to award monetary damages. 
Although l have not been able to find any as 
assistance in adjudication decision,-~ am 
safisfied that an adjudicator stands on 
the same footing in this regard as does any 
other statutory arbitrator. The statutory 
arbitrator's jurisdiction to award damages, 
has been widely approved in the y.ears since 
the POlymer award. Recent ~udicial e~dor
sation of the principle'is to be found in 
Re. Blouin Drywa1l Contractors Ltd. and U 

United Brotherhooa of Car enters and Joiners 
of Amer ca 1976 O.R. 103, w ere t e 
OntarIo Court 6f Appea1 states at 114: 

\ 
..', \ 

There is no specifie limitation 
on the jurisdiction of the Board 
with respect' to monetary awards. 
It is within the genera1 juris-
diction of the9oard, of arbitration to 
make a monetary award for breach of the 
col1ectiv~ agreement which award ls 
necessar1 to place the injured grievor 
in the position he would have been in 

1 

. ' 
, ''', 

J 

1 i 

1 

1 

1 

1 
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had 
Re. 
p.nd 

, 
the contract been carried out; 
Po1ymer Corp. and Oil Chemica1 
Ato;mic Workers Union, Local 16-14". 

40 

Having so stated, Adjudicator Norman, found, however, on 

the facts of this case that, this was not an occasion on which he 

ought to exercise his jurisdiction to award monetary compen·sation 

for breach of a collective agreement as the subsequ~nt remedy in 
_ 0 , 

kind initiated by the employer was endorsed as being a spfficient 

compensatory measure in the'- circumstances of the case, that .ts, 

he was subsequent1y pr0vided with his trousers. 

Noticeably absent from the decision is any analysis'of . 
the statutory prov~sions in the Public Servic~ Staff Relations 

1 

Act as compar~d with the th 9(3) of the Industria1 

Relations and Dis nvestigation Act that was b~ing inter-

preted in 

case of Ro ana'Gooda1e,and he Treasur Board 
- 54 ' 

(Post Office Departmentl Go dale had been r leased during her 

prqpationary period but rathe~then launching a g;ievance a1-

l:eging disciplinary dischc3:.rge s~ grieved a vi lation of the' 1 

training clause in the apP1±cab1e~C~11ective ~g eement and 

asked for reinstatement with no 10,s of pay. In his first 

decision the then Chief Adjudicator\Jdl1iffe dec1'ned juris

diction upon th~ grounds that as a former emp10ye alleging'a 

violation of the collective agreement in 

Sections ,90 and 91 of the Act he did not iction to 

hear and'determine the grievance. The case was then taken by 

the Union to the Federal Court of Appeal wherein the ederal 

Court reversed the ear1ier decisiotL and determined '-th t the 

adjudicator did in faèt have Jurisdiction. Having det rmine~ 
that the employer had in fact violated 'the training cla se in 

the collective agreemen~ the issue that required. de ter ination 
, 

in the second Goodale case was whether or not an Adjudic tor 

under the Public Service Staff Relations Act in dea1ing w'th a 

rejected emp1oyee, pursuant to Section 28 of the Public Se vice , 
Employment Act and having determine~ that the employer had '\ 

v~olated the training ç1ause in the co1l~ctive agreement had 

jurisdiction to reinstate the emp10yee or in the alternative, 

to fashion another remeQy~ 

"1 'i 
1 

o l 
J • 

j 

1 
i, 
l 
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Counse1,for ,the grievor referred to the po1Ymer 

decision as authority for the proposition that an 'Adjudicator 

was free to fa~hion the remedy that appeared appropriate in the , 

circumstances of the case and argued that there was no ground 

for distinguishing between the private sector and the public 

sector, and that the law as established in ~olymer was ap-
I 

pl±cable to adjudications under the Public Service Staff 

Relations Act~ 

Counsel for the employer, the author in this case, 
" argtied that he knew of no authority to prevent the adjudicator 

from fashioning a remedy by way of compensation or otherwise, 
1 

al though contended that an adjudicator _ had no· jurisd'iction to 

reinsta te a rejected emp10yee as this would involve an appoint:" 
, l , 

-ment which could on1y be made by or on beha1f of ,the Public 

Service Commission. The then Chief- Adjudicator stated at 
page 61 of the decision: 

He eontipued: 

"My view is t-hat counsel for the employer 
was right on,bot~ eounts, and also that 
counsel for the grievo~ was right~in as
serting that the prineiple of polymer 

1 is apP!t.eab1e". 

l'In her ori~inal grievance, Ms. Goodale, 
requested reinstatement with pay and 
the training pravided for by Article---
39.09. The relief sought was in the 
nature o~ an order fer "specifie per
formance" • 

As already indicated, such an order eannot 
be made to_reinstate'the grievor w uld 
amount to appointing or re-appoint ng her 
as a probationary employee., Emplo èr's ' 
counsel relies on the doctrine th t ap
pointments are exelusively the pr rogative 
of the Public Service Commission •••• 
to interpret Section 91 and 96 of/the 
Public Service Staff Relations Act in 
such a way as to confllct with the 
provisions of the Public Service Em~loy- ' 
ment Act. would affend again.st Sectl.on " 
56(2) of the Public Service Staff Relations 
Act itself (which provides that no 
collective agreement shall provide 
directly or indirectly for the alteration ... ' . , 

~-------- - ~ -~~----------

., 
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or elimination of-any existing term 
or condition of employment or the 
establishment of any new term or 
condition of employment. 

(a) the alteration or elim~nation \, 
of which or the estab11shment 9f 
which, as the case May be, woul~ 
require or have the effect of 1 

requiring the enaetment ~r amend
ment of any legislation ,by 
Parliament, except for the pur
pose of appropriating moneys 
required for ~ts~implementation, or 

" ' l 

(b) that has bee~ br may be, as the case 
may be, èsta~ishedlpursuant to any 
Act,specified in Schedule III.' 

and would be contrary. to the principle 
,made clear in the second Gloin decision 
by the Adjudièato., and endorsed by the 
Court in its second Gloin Judgment. In 
my view an adjudicator has no power to 
order reinstatement in a case where the 
griévance is based on a violation of the 
agreement and not on a unlawfu~ discharge". 

At page 63 of the decision the Adjudicator continued: 

( "Reinstatement being i~possible, another 
form of relief must be devised. The, 
only practical and1effective alternative, 
••• would ~e monetary compensâtion". ' 

42 

and accordingly, the Chief Adjudicator awarded to the grievor 
by way of damages or compensation six months paye 1 ,/' 

Àgain, absent from this decision is any reference /"'~ 
./ 

'" . 

to the statutory authorit~ in the Public Service Staff Relations 
Act conferring jurisdiction upon an Adjudicator to aw~rd/ 
damages~ Nevertheless, i~ is apparent from~the~epision that 
on account. of the provisions of Sectio~ 56 of -k~e Public Service 
Staff Relations Act an adjudicaèor i8 ~estricted in fashioning, 

a remedy from requiring that either party do something that would 

require thel enactment or amendnient of any legls1a,tion by 
Parliament. 

The second Goodale decision was applied anà damages 
55, 1 

awardeà in the Singh case • The Board determined that the " "' 

grievo'r had been denied advancement beyond a certain pay barrier 
on acrount of politital bias by the employer and the adjudicator 
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~

lacking jurisdiction, as dèter.mined by the Federal Court of 

Appeal, ta exercise the discretion of the Deputy Head ta advance 
the grievor, the Board awarded damages ,in the amount of 
$9,300.00 for lOBS of earnings and loss,of increase in employment 
benefits. 

Does an Adjudicator have 'the,Power ~ Substitute or' 
vary Disciplinary Penalties 

,In ~se of ~era1d W. Parashchyniak and th~ Treasury 
, Board, -(Post Office partmentr56 , the grievor had presented a 

9rievance grieving his 'scharge from ~h~ Post Office Department 
1 

as a result of his 'invo1ve nt in an i11ega1 wa1k-out. The 
then Chief Adjudicator Jolli e· substituted a penalty of nt,ne 

months suspension without pay 0 other benefits. The issue 
! 

arase in the case as ta whether , adjudicator had jurisdiction 
ta va'Ey the discip1inary penalty me ad out by the employer, --....----

for th~imposition of a 
\ • ,0 

where the employer had proved cause 
discip1inary penalty. 

1 

During the course of argument, coun~~l for the employer 

argued that the adjudicator had no ju'risdiction ta reduce the 
penalty. The Chief Adjudicator rea$oned ~s fol'lows at page 

43 of the decision: 
"If this novel suggestion had any merit, 
I;wou1d have expected it to be tested 
in the Courts long aga. The

l

on1yauthority 
mentioned by counse1 was Port Arthur 
Shi bui1din Co. v. Arthurs et al (1969) 
S.C.R. 85; ,1968 70 D.L.R. 2nd 693. 

In the case cited the Supreme èourt of 
Canada (confirming Brooke, J. and rever
sing the majority in the Ontario Court 
of Appeall quashed a majority naward"~ 
reducing the discharg~s of three employees 
ta su~pensions. The case turned pn certain 
language in thè On~ario Labour Relations 
Act and even more c1early on t~ provisions 
or-~ co1lectiv~ agreement in the private 

, ,) 

, . ' 

---------- , 

! , 

; , 

l, 

~,sector. A board of arbitration had 
functioned unqer clauses of that agreement 
re1ating to management rightS f grievances 
and arbitration. In the judgment of th~ 
Supreme Court it was said by Judson, J.: 
"But as the agreemen~ ~s presently drawn 
the Board's power i8 limited to a deter
mination whether management went beyond-

l~; - ... ", ~-- ..... ~ - : 1f,/.-'"-

- , 
\ 
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{ts âuthority in this case". He al~o 
said: "An arbitration board of the 
type under èonsideration has nO,inherent 
pow~rs of review.similar to those of the 
Courts. Its only powerç arè those 
conferred upon it by theOcollective 
agreement •••• " 0 

, In this case,· l am not ~cting under 
powers conferred py a collective agreement. 
T~e gri~v9r had a statutory right to 
grieve and ,to refer his grievance to 1 

adjudication under Sections ~O and 91 ,of 
"-'" ' the Pub~ic Service Staff Relations Act. 

"'" In hearl.'ng and determining; th~ case, l 
. "'-.am e~rcising tl;le jurisdic'tion vested in 

~e by Sections 92, 94, 95 and 96 of the 
Act. Under Section 96(2" l have a dut Y 
to render a decision, and under subsections 
(4)' and (5) the employer and the employee~ 
are bound thereby. The,"jurisdiction" 
or ·power" to decide this case is-to be 
found in the.provisions of the statute 
rather than tpe language of ~n agreement. 

It is important to underst,and that the 
-provision's of Pa~ IV of the Public Service 
Staff Relations Act every "employer" and 
every ,"employee" (~s d'efined by the ~) 
~hether or not'. any cqllective 1 agreement 
exists. Thus, even if there had been no 
collective agreement in.force with resp~ç,t 
to Gerald Parashchyniak in January, 1974, 
or even ~f he ~ad been excluded as a 
managerial anQ confidential employee 
from tpe'coverage of an existing agreement, 
his rights to griev~ against a disciplinary 
discharge and to Iefer his grievance to 
adjudication would have been identically 
the, same, and rny duty.to render a deçision 
would have been no different. 

For the ~oregoing reasons l do not think 
0: the principle of the Port IArthur case is 

applicable to this adjudication. l 
have dealt with the point at sorne length 
because --- as far as l am aware --- it 
was raised'for thé first time at the 
hearing of this case before.me on Ap-rir Il, 
1974, after a period of seven years in 

. which adjudiclators have repeatedly ~xer-, 
cised in discl1arge. cases the jurisdiction 
described above." 

,,44 

This decision-was not challenged in the Court, pur

suant to Sec~ion 28\ of the Federal'Court Act nor is th~ 

, '. 
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author aware of Port Artpur being r~ised in any subsequent a -, 
judication. Nevertheless, ~t ~s certainly apparent that the 

• 
!ublic Service staff;Rela~ions A~t contains no specifie remedi~ 
authority expressly conferring oupon an Adjudicator'a discretion 

, ' 

to vary' disciplina~ penalties. It iS,?f interest to note that the 

S,pecial Joint "Cornmittee on Employer/Employee Relations in the

Public Service in its report to Parliament dated, February 26th, 
\ 

1976, specifically recommended at page 47 of 'its·report, Recom-

mendation 60: " 
o 

.- "That an Adjudicator. should be empowered 
to r~scind the terminat'ion wheie he upho1ds 
the emplbyees grievance or substitute . 
oUler action if the employer' s action was 
not. well-foundEjod, but he should not be! : 
empowered t9 recommend or effect an alternate 
appointm~ntft • 

Neverthelesa, in light of the Port Arthur case and in' 
J 

light of the lack of an express provision in the Public Service 
" . 

, Staff Relations Act, ~xpressly conferring upon an"adjudicator, 

_. the above described discretion it i5 apparent that the Treasury . 
• 0 \ 

Board'as 7ffiployer would not wish to chàlle~ge the authority of 
'" 'j-

an adjudic~~or to substitute a l~sser penalty in discip1inay cases 

Of in,tereet to this particular 'discussion and to the 
, . 

general subject of remedial authority of the adjudicator is the 

, effect·of the recently decided c~se of the suprem~ Court of. 

Canada. in Heustis v. New Brunswick Ele'ctric Power Commission Case57 

.' In that case, an ernployee of the New Brunswick Electric 

Power Commission was discharged for acüs committed during an 

illegal strike. ~~s dismissal was referred te an adjudic~tor under 
,,""'( . 

Section 92 pf the Publie Service Labour Relations Act, R.S.N.B. 

1973, C. p. 25, ,which Act waE? patterned af'ter the Public Service 

Staff R~iation~ Act. The adjudicator found that the emplo~ee 
'deserved sorne discipline but ruled that he had no jurisdiciion 

toi vary t.he penalty of discharge imp,osed by ·the empl~yer. The "". 

grievor applied for an order.:! of cert!orar~ in the New Brunswi~~ 
\ 

Supreme Court which held that the Adjudicator had- jurisdiction 

to vary the penalty. The employer appealed te the Court of . .- ~ 

Appeal of New Brunswick which Court a110wed the appeaf and set 

aside the erder quashing the adjudicators decision. ~he grievor 

appealed to tpe Supreme Court of Canada which allowed, the appeal 

( .... 

( 

\ ! ~ 
and restored the jUQ~~nt o~ tne ~upreme Court of New Brunswick. \ 

1 l 
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The Supreme Court of Canada, per 

the adjudic&tor had ~uthority ~o va~y the 
, , \ 

Dickson, J., held that 
'-- . penal;ty. Mr'. Justice 

· Dickson having referred to Sect~on 92 (1) of the N .~. Public Service' 

Labour 2e1ations,Act which contains language virtua11~ identical 
t~ Seétion 91 of t~e Public Service, Staff Relations Act, stated 

at p. 116: 
1 o 'f~ 0 

"The collective agreement in 'this case, more 

, . · - • ! 

importantly, the applicable statutory provisions ' _ 
respecting adjudication, can be readily distinguished 
from those operating' in the Port Arthur Ship Building" 
Case. There being nothing itl.: ,ei ther the ~reement 

'or the Act, wHich express1y prec1udes the,adjudicators 
exercise of rem~dial aut~Q~ity, l am of the opinion 
that an adjudicator ••• hjs the power to substitute' 
sorne lesser penalty for discharge where he had 
found just and sufficient cause for disciplinary ~ 

.: It ~is apparen n that the Supreme Coùrt of Canada has 

ac~io~, b~t n~ for discharge." 

ad~pted the ap~roach of • Jolliffe in Parashchyniak and pre- ' 
, 'surnably as the language of the New Brunswick Act is virtuâ1ly 

identical to that in the Federal Act, it is arguable that adjudi-
, r 

cators have the same power, albeit,. that there is no specifie· 
1 

· provis;ion in thé statute conferring that jurisdiction on ëidjudicators • 

. ~emedy in Kind 
i\;' - ! u 

, As discussed in the Section dea1ing with the rèmediat"""', 
, . 1 . '" '" · :~~~::~:::::;rt}r~ ::te ~::~~~:!::~::::~:::::::;::::;::::=:r 

-a slmilar remedy. 
58 ~ 

'J In the Maille case , w~ere th,e employer had erroneously 
and in cpntravention of the provisions of the collective ag+eement 

fai1e~to offer overt~me Work to an employee, it was determin~d 
that a~"employee would ~ot as a matter-of course pe entitled ~o" 
damage~ ~~~rragêS lost due t;~'~:~i~ having been deprived ,'of "the lover
~ime ~p~ity if a comparable substitute oPPoftunity ~o work 
overtime could b~ provided at a ·'.later date. " 

, -~H S~i1arly 1 see the ease 
supra herein. 

of, unàerhi1f 9 discussed 
" 

o • 

. ..,~ - ~-~- ., "'!"'--. 
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Equitable Relief 
. -~ 

It is interesting that the Public Service, Stàff 
1 

Rèlations Board although having deterrnined that it h~s juris-
diction to award damag~s,under the statutory p~ovisions of, the 

'Public Service Staff Relations Act, nevertheless, had déter

Imined tha~ it does not have jurisdiction un~r the ~ to 
fashion a remedy by way of equi table rel}.ef. 

In the case of The Canadian Union of Postal Workers , 
and the Treasury Board

60
, 'involving a Section 98 (policy) 

grievance, wherei~ it was alleged that management ~t the Post 
\ 'J 

Off~ had failed' to observe or carry out' certain obligations 

relating to notice of technological change and had requested 
, 0 \ . , 
enforcement of the obligation, the Board had to determine its 

, < 

jurisdiction to award equitable relief, and in patticular was 
requested to make a declaration or ord~r that the employer 

, 
implement no further technological changes until the grievance 

proc~dure established under the pe~tinent article in the , _. ~~ 

collective agreement had been exhaus,te~. The- Chief Adjudicator 

·Mr. Jolliffe, determined as follows at page 63 ~f the decisi,on: 

"In the ff.rst ~lace, there is n~ e~pr;ss 
1 provisions' in Seçti,on 98 of the Act for 
the granting o~ injJlnctive relief. This 
decision does not turn on the point,'but 
it may be appropria te to comment on the 
,limits of equitable jurisdiction. When r 

Parliamentvenacted the Federal Court A€t, 
it ~as thought necessary to frovide 
expressly in Section lU that "the Trial 
Division has exclusive original juris-
diction te issue'an injunction ••• " in 
certain cases, and i t was furt!he r provided 
in Section 44 that "in addition to Any 
other relief that the Court may grant or 
award, a mandamus, injunction or order 
fox: specifJc performance may be granted ••• 
by the Court in aIl cases in which it 
appears t~ the Court to be just or 
convenient to do so ••• " No such 
provisions appear in the Public Service 
Staff Relations Act: It 5eems clear 
that the jurisdiction to\~rant-injunct~ons 
and other equitable remedtes, long exer-

il' cised by superior courts of the provinces, 
c~n be vested in other/tribunals only by' 

.. express ~nactment." 
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At °page 65 of the' decision the then Chief Adjudicator 

stated further: 
-' 

\ . 

"The bargaining agent here seeks enfor
cement of certain obligations under a 
collective agreement. Although 

cJquestions of law have arisen, the problem 0:;"';" 

is essentially one of labour-management 
relations; this i6 not a lawsuit. Litigants 
fr:equently resort to the çourts for remedies 
which are not, always appropriate to the' 
resolution of a dispute between management 
and a union'. Section 98 of the. Act seems 
to have been designed to provide the 
parties with assistan€e in the adminis-, 
tration of their agreements'and not to 
vest in this Board the power to impose 
extraordinary sanctions 6uch as the in
junction. ' True, ce~tain decisions snch 
as +e,Co1es, 169-2-12 and 168-2-31) and 
re Maloughner (169-2-24 and 168-2-47) 
required payrnents of money to individuals, 
but such payrnents necessarily resulted 
from the obligations found to have existed 
in the applicable collective agreements". 

The above noted decisions appear to the author to 
/ 

contain certain inconsistenéies'with respect to the general 

rernedial authority given to an adjudicator ..nnder the Act. On 
, 1 Q 

the one hand, the Boarq. has stateçi that it has no j,'ll:ris-

48 

diction to grant equitable relief as suc~ relief can be vested 

in the Tribunal only by exp'ress enactment, yet on the other nand, .. / ' 
,the Board~appears to have adopted the principles in Pol~er 

albeit in the technological ~h~nge case it is conternp1atJd 
, . 

that the Board can award payrnents of money to in~ividuals 
wher,e there has bee]l a breach of "the collective agreement. 
However, in the pri~ate sector, it appears that- jurisdiction 

1 

to grant equitable relief, frdm the case 1aw reviewed is 

based exact1y upon the sarne 'reasoning that a priv~te sector 

arbitration tribunàl was de~med to have jurisdiction to àward 
damages as i.n Polymer. 

, The~'Oher inconsistency, of cou~se, lis the position 

of ihe ,Bo~rd a~:;. the decision in P~z:t Arthur Shipbui~ding 
is not applic ble to the Board albeit ~at it does not have 

" ... 
express provisions in the Act conferring jurisdiction on it --- \ 

to substitute.or vary disciplinary penalties,.yet in the case , 
of equ~table relief it is ,found that because i~ does not have 

1 

that express relief it ~a~not in law grant such relief. 
, .. 

... .;- !. -- ~ --- - --~::~ ~~ t.,~ 
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Enforcement of Adjudication Decisions 

The enforc~ment of adjudication decisions is provided 
for in threè sections of the'A~t~ Section 96 of the Public 
Service Staff Relations Act requires that where a decisio~ on 
a grievance referred to adjudication requires any action by or 

, \ 

on the part of ~he employer or tequires any action by or on 
the patt of an employee or bargaining agent or both ôf them the 

i 61 ' party concerned snall take such act~on Section 96(6) 

authorizes the B?ard in accordance wi th -Section 20 of the Act J~, 

to take such action as is contemplated by that Section te give 
effect to the decision of the adjudicator on a grievance. 

Section, 20 of the Act empowers the Board to examine 

and inquire into any complaint inter alia that the employer 

or an employer organization, or persons acting on their behalf 
has failed to give effect t~ a decision ••• inter atia 

of an adjudicator with respe~t_to a g~~èvance. 
1\ 

Pursuant to Section 2û, Subsection 2" if the Board 

determines that any p~rson has failed to implement an adjudicator's 
decision the Board it~elfmay direct that the person con~erned 
comply with the Boardls order or direction. 

Since 19~7 to date out of one hundred and seventy six 
~ 

complaints referred ~o the Board pursuant to Section 20 of 

the ~, nineteen complaints have concerned al+g~ed failures 
to give effec~ to a decision of an ~djudicatiQn 

In the event there is failure to compl~~with the 
-----~~ 

Boa~d's order or direction the Boar~~iréêted pursuant to' 
~Section 21 of the Act to forwa~ th-'Mini~ter through whom _~ '"r 

it! reports tô Parl:tament a copy of its order, a, report of the 
JI 

circumstances, and .11 relevant documents, who in turn i8, 
1 ~ (J t ... 

. d~rected ,to lay the relevant documents before Parliament within 
fifteen days afte.r receipt 'thereof. From the incept'ion' of the 

legislation to date it has not been neff~sary for the Board 
to resort to this means of enforcement 

There i8 no provision in the Public Service Staff 

Relations Act similar to Section 37(10) qf the Ontario Labour 
./ 

\ 
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Relatjons Act which provides for the ~forcement of arbitration 
1 

'decisions in the private sector wher~ there is a fai~ure to 

comply by filing a copy ~f the decision in the office of the 
Registrar of the Supreme Court of Ontario, wnereby the decision' 

is entered in the same way as a judgment or order of; that 

Court and is enforceab1e as such ••• 
\ 

Sta tu'tory Review 

Part V of the pubLie Service Staff, Relations Act aria 

in par~icu1ar Section 100, Subsection (l)~rovides that exc~pt 
as provided in this Act every order, 'award, direction, decisi?~, 

declaration or ru1ing of an adjudicator is fin~l and shall not 
. d .' d . ' 64 be quest10ne or reV1ewe ~1n any Court 

Subsection 2 of Section 100 provides that no order 

shall be made ~r process entered,and JO proceedings shall '~e 
taken ,in any c'ourt Whether by way of injunction, certiorari,' 

prohibition, quo warranto or o~herwise to question, ~eview, 
~ 

prohibit6g~, restrai.n ••• an adjudicator in any of its pro-

7eedings 

" Prior to the 197.5 Amendements to the Act, Section 23 
thereof (which was repealed at that time)66 pro~ided that 

where any question of law or jurisdiction arises in connection 
r 

with a matter that h~s been referred ••. to an a?judicator 

pursd~t to 'this Act, the adjudicator, or either ~l the parties 

may refer the ,question to the Public Service, St~ff Relations 
-

Board for,hearing or determination. 
l , 

Since the 1975 Améndements, theBoard's consideration 
of such questions referred pursuant 'to Section 23'has been 

limited to referrals from adjudication proceedings ?ommenced 
before thè lst day of Octobe,r 1975 and to the extent that not , 
aIl Sect~on 91 ,references commencing prior to October lst, 
1975~âve been determined at this time' thi,s Section' is still 

rele-v~t aS'\,there exists the possibility of furthe~ referrals 67 

5.,ection 2~ of the Act enabled the Board to review the 

decision of an adjudicator on specifie questions of law, and 
» , 

jurisdiction where it was a1leged that the adjudic~tor had, 

j 
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erred in 1aw or had exceeded or failed to exercise his juris

~~iction. ' In addition, Section ,23 contemplated a referra1 to 

.,the Board on such questions upon the request of an adjudicator 

for his guidance where he entertained a doubt as to the 

applicable law or to'"the extent o:fi his jurisdictioJi8 

The soope of review of the board of adjudicators 
, J 

decisions contemplated by Section 23 of the Act was discussed 

in the case of Thomas Frost and Carlson v. The Attorney General 
6-9 

of Canada • 

218: 

Chief Justice Jackett for the Court stated at page 

nI have no doùbt', that the Public Service 
Staff Relations, Board' has unrestricted 
authotity, und~r Section 23 of the Public 
Service Staff ~elations Act, to de termine 
any question of law arising in connectiort 
with a matter' that has be'en ,referred to 
an adjudicator under that Act. The , 
relevant provisions of the Act seem clear. 
and unambiguous ••• n --

Mr,. Justice il'hudow observed at' pagè 221-222: 

"There does not appear to me to be any 
valid reason for giving the expression 
"any question of, law or jurisdiction" as 
used in this provision a restricted 
meaning. In particular l can see no 
justification for restricting the sort of 
question of law referrable to the Board 
under Section 23 of the sort of qüestion 
which ~ould justify review of the decislon 
of an arbitrator whether statutory or 
conSensual, on tbe princip les applied ~n 
certiorari proceedings. The inte~pre-' 
tation of a contract is prima facie a 
questiqn of llaw ••• n 

Thus, the Federal ,Court ~fLAppeal dêtermined that ,the 

Board in exercising its review power under Section 23 of the 
\ \ , (. 

Act had wider powers than that ppssessed by a superior court 

in certiorari proceedings in reviewing the proceedings of 

statutory or consen~ua1, tribunals. 

On the other hand the Board has determined thâ t .-
t ' 

Section 23 of the ~ct di~ not provide for a party to obtain -- " 
from the Board a dec1arat~ or advisory ruling on ~ny 

_..:< .. -
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question that rnr~ arise in the course of proçeedings before 

an ad j udicator 

,52 

In 1971 Par1iarnent enacted the Federal Court Ac~l • 

',.r Section 28 (1) of the Act provided in part: 

"Notwithstanding •.• the, provisions of 
1 any other' Act, the Federalr Court' of 
\ Appeal has jurisdiction t6 hear and de
te~ine an application to review and set 

~aside a decision or drder, other than a 
decision or order of an administrativ~ 
nature not Eequired by law to be made on a 
judicial or quasi judicial basis, made 

!' 

by or in the course of proceedings before 
a Federal Board, commission or othe~ 
Tribunal, upon the ground that the Board, ~ 
commission or Tribunâl; ~ 
(a) failed to observe a principle, of . / 

natural justice or otherwise acted r 
beyqnd or refused te exercise its 
jurisdictionj , 

(bJ'" erred in law in making i ts dedision.. ( 
or order, whether or not the error 
appears,on the face of the record; or 

(c) based its decisions or order on an' 
erroneous finding of fact that it "< 
made in a perveFse or capricious 
manner or without regard for the 
material before it". '" , 

As Section"i'l"'28' of the Federal Court Act begins 'With, the 
..... ~ '"" ... ,"' ... '~ :') \.. 

words, notwi thstanding ,,~t:1le provisions of any other Act the Court 

of Appe'al has jurisd:i~'tion etc. . .. , the Federal Court of Appeal 

had hetd in the, '6ase 'of Re. Attorney General of Canada and 

The Public Service Staff Relations Board, per Pratte,J., that the 

opening words of section ~8 have nullified the privitive 
\ , 

clause ~n Section 100 of the Act: 
-, • '1 

-;."În their ordinary and natural sense those 
words refer, in my view, to legislative 
provisions of aIl kinds, including privitive 
clauses that would otherwise lirnit'the ' 
jurisdiction of the Court under ~ction 
28. With respect, l cannbt see any reason 
for'" ascribing a morE! 1 lmi ted meaning\ to 
those words. l am therefore of the opinion 
that the opening words of Sec.tion 28 have ~ ~----~-
the effect of nullifying the privative 
clauses that were in existence at the 
tinte of the- enactment of the Federa'l 
Court Act7.2 ,_ 
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In this case another issue was whether the rep~al of 

Section 100 of the' Act and the enactrnent of a riew Section 100 (1) 

by Section 29 of Chapter 6 of the S.C. 1974-75, whichi of 

CO).lrse, was enacted after June lst, ~97.1, the date on which 

the Federal Court Act cam~ into force, affected the application 

of the opening words of Section 28 of the Federal Court Act. 

Mr. Justice Pratte held that since the "new Section is in substance 

the sarne as the old and as according to Section 36(f) of the, 

, Interpretation Act: 73 , i t is not ta be read a,s a new law but· a s a 

consolidation and as declaratory af the law in the old Sec~ion, 

Section 28 of the Federal Court Act nullified this privative 

clause as we11 74 • 
1 

1 

The scope of reviewof the FederaI "Court of Appeal 

under Section ~8 of the Act was discussed in the case of Thomas 

Frost and Carlson v. The Attorney General of Canada, where the 

Court held that it,had authority to substitute its own opinion 

in place of that of the Board or the Adjudicator on q?estions of 

interpretation. Mr. Justice Thurlow s~ated: 

1 

"The jurisdiction of thi's Court under 
Section 28 of the Federal Court Act,. and" 
in particular SectIon 28'( 1) (b) is not 
limited to dealing with points of law which 
would be open if this proceeqing were by , 
way of certio+ari, it seems clear that 
this Court is'not bdtnd to choose between-and 
give effect either ta the interpretation . \ 
put upon the collective agreement by the 
adjudicatar or to that put upon it by the 
Board but has authority to" subS'titute its 
own opinion and ta direct that its inter
pretation be put into effect. "75 

However, preliminë;try determi~ations made by a statUtory 

trib~al before coming to~ the determination which i t must mak~\is 
not Hable to ha~e such preliminary determination~ reviewed \, 

by the Federal Court of Appeal under Section 28. Where an 

error ls made on a preliminary decision leading up to the 

final de~is~on the decision can be set aside only if the 

'mistake renders the final decision"'invalid. Thus such a~ . - " 

interim ruling may.be the bàsis for review of the fi~al decision 

but nat until the final decislon requried to be made has been 
" 1 ( 
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Nor will/the r~deral Court of Appea1 interfere 

with a finding of fact made by a statutory tribunal unless 'there 

was' a complete absence of evidence to support ,the finding or a 

wrong principl~ was app1~ed in m~king the decis!on?7 
, 

In practical terms apart from issues of interpretation 
it is apparent that the Federal Court of Appeal 'will be loathe 

, 1-

to interfere in references arising out of disciplinary ad~ 
judications which turn for the most part on findings of fact 

or the exercise byan adjudicatar of nis discretion, sa long, 

as the ,discretion is not exercised in an illegal manner?8 
-, . \ 

Since the deletion of Section 23 from the Act in the 

1915 Amendments, the Public Service Staf~ Relations Board has 
noted a sharp reduction in the nurnber of q~estions of law or, 

jurisaiction referred to th~ Board and contemplates' the use 

of Section 23 petering out as outstanding references referred 

prior ta October lst, 1975, lare disposed of. On the other 

hand, the Board h~s noted a sharp increase in the number of 

references ta the Federal Court of ~ppeal under Section 28 of 

the Federal Court Act 

private Sector Arbitration Influences 
Service Adjudication 

~s stated Most of the adjudicators appointed pursuant 
\ 

to the Public Service Staff Relations Act are experienced and 

reputed arbitrators in the private sector and as such they 
,.,.~_? ~--

have drawn upon that experience and frequently utilized privaté-

sector arbitration awards to assist in the resolution of 

. ~ ---....'-Pub.lj:_~_ '!E!ctor grievances. 

On account of-tlie·-fac~~~hat._the right, ta grieve and 
, ~-------------------I.... 

the·rights to refer a grievance to adjudication are:rooted-4n 
1-

" 

j 
- 1 

j 
\ 

1 
! i, 
J 
1 , 
1 
! 
l 

the statute as opposed ta the collective agreement the' private 

s~or awards ,have been of _~~r9~nal ~~sistance··in résolv[ng" 
'jurisdictipnal 'issues. 

1 r--
..... 1-.--

, 
: 

J' However, adjupicators in resolvinq substantive questions 

of law involving· {a)---the interpretation and application of pro-

visions in collective agreemen ts, and (h) 1 disciplinary grievances . 
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have dfawn heavi1'Y on the pri ~ate sector awards for guidance. 

A survey of the case law supports the contention that there is 

a\ relatively high 'degree of cpnsensus between the sectors with few 

exceptions. , , 

, One other 1istih9uishing feature also is apparent 1!pon 

a review of th, pub~;c service decisions and that ia the relativ~ 

degree of uniformity in·the adoption of major legal principles 
) 

ev;dent in the decisions which is not true of the private sebtor. 
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1 1 1 
Public Service Sta.ff Rela.tions Board, First Annual Report, 1· 
1967-68, p,' 9. 

2public Service Staff Relations Act 1966-67 c. 72, Se~tiorl 3, 
PublIc Service ls defined as "meaning the severa1 positions 
in or under any Department or other portion of, the Public 
Service of Canada as specified from time to time "in Schedu1e 
I," to the Act. 

3 ' 
Grievc(lnce ,'is defined in the Act '-as..-,rn,eaning a complaint in . 
writing presented in accordance wi€h'~~is Act by an employee1on' 
beha1f of himself or one or more other em~ioyees •.• 

4 ' 

'., 

Employee i~ defined in 
,.'-, '~ploy~d in thè Public 

Sec~ion 2 of the Act as meaning a person 
Service other than certain n~med categories 

.( 

'<] () ~~ 

of persons. , i ' 

5' -' l ' . " ~~ ... 0 

Note, however, that Section 90 Supsection 2 provides that "an ',",,~,,' 
employee is not entitled te presenl any grievance relatlng. to 
the intèrpretation o~ application ln respect àf -hirn of 'a provision, 1" :_-, , 

of a collective agreement oA a~ arbitral aw~rd.~nless'he.has 
the ~pprdva1 of and is'~epresented by the ba~gaining agent for ~ 
the bargaining unit to which the co11ectiye agreement or arbitral 

?" award applies .•• Il " '" 

'" , ~ 

6Note that Section 91 Subseétlon 2 rest:r::icts Ufè 'circUinstances , 
'where an employee may refer an interpretation gri~ance to 
adjudication to those where the bargaining âgent nas signified 
in ai presc~ibed man!ler, i ts approva1 of the 'reference, ',alid i ts 
willingness to repre~ent',the empleyee in the adju,dication proceed-
ings. . '·2, ., 

" :~, ~~< '~:o~, ' 
7 See discuss.ion in Chapter 3. 

8S •C• 1974-75 c. 16. 'b f " 
f 

9public Service Staff Relations" ,~ct Section 94 amended ,S .C. 1974-
, 75 c. 16 s. 26. ~ 

\ 0 

",!~ , 

10 ' " ;)' J\.mended S.C •. 1974-7 5 <?~ oJ.6 s'. 27. 
" " """"-. ,,', 

Il "" , ' 
Public Service St'aff Relations Board Regulations and Ru1es of 
,P~ocedure made by S.O.R. 67 155 as arnended S.O.R. 72-117, 

\ ",revoked 'by S .o.R./15 ... '604 at which time new Regulations and 
Ru1eà""of Procedure of Public Servi>oe "sta-U Relations Board were 
s~bstituted effectiv.e October 22nd, 1975. :i""~~". 

" <, • ~ , ,-

• 
1 

'1 
1 

1 
j 
l, 
; 

S.O;'R. 75-604 Canada Gazette Part;. Il .Vol, 109 No.' 20, Octo. 10, 1971 , 
\ ' 

l2S.C• 1974-75 c. 16 Sectlon 28(1). 

1· 
1 
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13~u'le 55 S 0 0 75 604 A now see . 'A. ... • 

14Section 92(2) repealed $.C. 1974 ... 75 c. 16 o now see Section Il 
as amended. 

15S•C• 1974-75 c. 16 s. 2 repealed Srction Il of the Act and subs
tituted the withln noted'proyision. ~n addition, the definition 

, of adjudicator in Secti,on ~ was repealed and a new definition 
substitued therefor reflecting the amendment to Section Il, 
i.e. "adjudicatpr means a member .•• n 

16S. C• 19,74-75 c. ,16 s.2, 8.32 (4) (5). 

l--'7 S •ç. 1974-75 c. 1( s.2. 

l~S.C. 1974-75 c,o 16 Section J2" Subst,~tuting Section Il (2). 

1 

! 
i 

[ 
1 
1 

! 
.' ";),:::~.R. 75.604 Canada Gazette~"tFart\'II No. 109, No. 2,0, l 

',;:;0ctober 10, 197 5 ~ ,\ 1 

~ ~ 1 ____ ""J 
2Oibid, 'S'ection 6. 

, 

"'" 2libid ,. Section 7. " , ~ 
, « 

22 ibid , Section 8. ,-. 

, . 

23~bid, 
, 

Section 9. ( . 

24 
.1 ibid, Section 10. 

1 _ ~ ,'b', 
25 ibid , Section ~l. Prior ~o the 1975 Amenaments to the Act, the 

Board had no subpoena power tp campel the attendance of 
witnesses in adjudication heari~gs .. _'~~he Regulation i~ passed 
pursuant to Section 20 and 108 of,",-the Act. S.C. 1974.l.75 c. l6. 
Section 20 as amended empowered 'the'.J~ofltd to summons and' enforco/ 
the attendance of w.3-tnesses in adjudication proceedings. ~ 

26 ' " Coust File No. A .... 4SS-78. 
7 

27' "" Information," G. Plant, Registrar, Public Service Staff Relations' li .. 
Board'. • 1 

, "'Je 

28 ,0 0 

Section 94, as amended s.c. 1~7~-75, c. 16, Section 4é1eting 
references to the "Chief Adjudicator" and substi tut~~g "The 
Board" 0'- " 

\ 1 • Q .J 
~:J' . 

29 ' , (" 
The auth'or ls not aware ,of any parties naming a"z( ad)udicator 

. in a collective açreement sinee the inception of }~he' adj'udicatiC?n 
1 proces~. 

1 

, , 
., 
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Section 93 as amended, S.C: 1974~75, c. 16., Section 25 
deleting the 'reference to 'hdjudic,ator" and substitutiI1g 
therefor "member't. , 

" 

58 

31section '94 (2) (c) as amended S.C. 1974,..75 c. 16 Section, 26 d~1etin.: 
the refex;ence to the Chief Adjudicator and substituting the 
pronoum If i t" for the B0ard. 

32 R.S.C. 1970, Ch. J.,.2. 

33public Service Staff Relations Board Eleventh Annual Report-
1977-78 Minist;.er of Supp1y and Services 1978, p. 35. .~' 

Commissione'r 'Concernin 34Re ort 6f the Industrial In 
Gr evahce Arbl, tra t on under Labour Re1atl.ons Act (J~ly, 1978) , 

'" {, 35 l , • 1 

rlerbyshire and Treasury Board, AdjudiG~tion File No. 
1167-2-5 at p.4. - (Jo1fiffe). 

36Chandler et al, Adjudication File ,No. 166-2-4139-4142, 
(Beatty) . ~ ".., 

37Willens, Adjudication File No. 1'66-2-621, ,,' 
~upras, Adjudicatiotb. File No. 166-2-628, _ 
Villeneuve, Adjudication File No. 166-2-629, 
I;>Jlval, Adjudication l'i1e Np. 1:66-2-630,' ' 
Leclair, Adjudioation File No. 166-2-631, ~ ~," 

. Steele, Adjudication F.ile No. 166'-2-633," ,,' 
Boutin, - Adjudication File No. 166-2-635, 
Guerin, Adj udication File "No. '166-2-648" ,t> 
Benson et al, Adjudication File No. 166~2-l557, 1565, 

.. ' 

f'. Of;> 

,Lang & Paige, Adjudication File. No. l66-2-4794,'~795, 
Dollar, Adjudication File No. 166-2-5024 - represent one schobl 
of thought diarnetrical1y approved by the adjudicators in 
TOW,send, Adjudication File No. 166-2-3460, 
Charbonneau & Brisebois,' Adjudication File No. 166-2-4825, 4826, 
and Hqn~er, Adjudication File No. 166-2-5387. 

, , 

38 1. b 
Public ,Se;vice Staff Relations Board Eleventh Report 1977-78, 
as of March 31st, 1978' 

39 S.\O.R. 75-604 10 October 1975 Canada Gazette Pàrt II vo~. '10·9" 
No. 20. 

40public Service Staff Relations Board is a "Tribunal n within the 
~eaning of Section,28,of the·Feder~l Court Act and ~s such 
,must r~ pect the prfnciples of natural justic,e. 

In McKen , Adjudication File No. l66-l-674, Chief Adjudicator 

-. 
C l 

1 

l 1 
> 

$ 
i 

E. B. Jol1l. fe determined that he had~ authority to determine that 
ih' the iJ1ter~t8of j~sticè and pursuant 'to Section ?2 (2) of the t 

1 ( 
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Act ~hatoa hearing sh6u1d be held in camera where the grievor 
had been charged with an indiGtabl.'e offencè under the Criminal 
Code and certain ,evidence to be tendered 'at the criminal 
·trial wou1d also be tendered' in the adjudication and that in 
the circumstances it wou1d not be in the interests' of just~ce 
that' any of the evidence receive pub1icity prior to tHe . 
criminal trial. 

~ . 
In Bellemare, Adjudication File No. 166-2-2341 aIl, hearings' . 
\'leg:-e held' in camera in the interests of justice, Adjudicator 
DesCoteaux relying uppn the decision in McKendry.· 

No'te the McKendry case was quoted with approval by the ontario 
DivisioI},al Court in Re. 'J;'oronto Star and Toronto Newspaper Guild, . 
14 O.R. (2nd) 278 at pages 282-3 where Mr. Justice Grange 

'f held that .an arbitration tribunal in the pri-yate sector had 
a discretion to determine' whether the public should be 
admitted tp the proceedings of the Board, but that where ther~ 
was, not full agreement the Board members ta exclude the public 
-and the board on the request of one party excluded the public 
the BO,ard makes an error in law. -' ~ ~ 

41 
R.S.q. ' '. ' 1970, c. 232. 

42 (1950°) 
, 

,2 L.A.C. 597. 
j • 

f 
.-

43 LÏ91"27 20 O.R. 8410 

44 ' -' (1959) 10 L.A.C. 51 (Las~in.g) 

Lï96!7o.R. ~76; ~Éfirmed;L~g6!io.R. 438; 

(C.A.)" affirmed Lï96~7s.C.R. 338. 

45Lï96~7 S.C.R. 338 at 342. 

46Lï9627 S.C.R. 85. 

\\ \ 

\- \: 
.. 

47Weiler, P., The Remedial AU~horitY of the Labour Arbitrator, 
Canadian Bar Review, 1974, Volume LII. 

/r Bee also J. / 

St.einberg, M., The RemediaI Auth~rity of the Labour Arbitrato"I' 
A P-ostscript, 15 OsgoodeHall Journal No. 1 at ,p. 251.' 
~ 

48(1976) 12 L.A.C., 2nd, 266. 

49(19~i> 8 L.A.C. 2nd. 60 at pp.' 62-3. 
" 

50 -' 7 \: L197~ ,2 O.R. alil. 

51 
Unr~ported Court File No. A-614-17 and A-247~78. . , 
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52Ad ·· d' .' JU l.catl.on File 

,53Adjudication ,File 

No. 
1 

No. 

166-2-1 (Arthurs) • 
, 

\ ,,"; 

166-2-2773 (Norman) • 
/ 

54Ad'· d' . JU l.catl.on File No. 166-2-3050 (Jo11i\'ffe) • 

55Adjudicatio~ File No. 16~~2-3077 (O'Shea). 

56Adjud±cation File No. 166-2-1184 (Jo11iffe). 
o 1 

N.B. Case. 57 l' ~ 27 N~R. 103, reference to 

58 . J Board File No. 168-2 33. 

59 ,. ,1 
Ad)ud1catl.On FiXe No. '16.6-2-2773. 

- \ 

\~ 

t(} 

(. 

60Adjudication' File No. '169-2-81-837" Enfotcement p. 30. 

6J.pub1i ç 'service) Stàff Relations Act, Sectibn 96(4) and (5). 
, \ 

62 / , 

60 

Information supp1ied by Nicole Gaudet, Assistant Regfstrar, 
Public Service Staff Relations Board as of August 10th; 1978. ~I 

. ,63Information supp1ie'd by W. L. Nisbett, For~ef Diréctor, Legal , ~ 

Services, Treasury Board. 1 

i 

64Section, 10.0(1) and (2) of .... the Public Servic.e Staff' RelatiQns 
Act ~as repea1ed and re-enac~ed by S.C. 1974-75 c. 16, 
Section 29 to ref1ect the changes in the dornposi tion of the 
Board in the' 1975 Arnendments. " 

'\ 
65'b'd l: 1. • \ '. , 

66S •C • 1974-75 c. 16 S t' Il , ~ç 1.on • 

, . 
61 Inf~rrnation furnished by Nicole '\Gaudet, Assistant Registrar, 

Public Service Staff Relations Board as of ,August 10th, 1978 • 

·68. \, See Amor Board 
168-2-3·(1969) • 

ç-

69Lr97~ï~.c. 208~ 
. -

• .< r, 1 

File 168-2-4 (1969) and MQrrison', Board ~e, 

./ 

,71S•C• 1970-71-72 c.1. 
, , 
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t 
General of Canada and Public Servie Staff Relations 

Board· 74 D.L.R. (3rd) 106 per Pratte, pag~ 309. 

73 R.S.C. 1970 c. 1-23. 

74 op. cit. per Pratte, J., at p. 310. 
1 

75Lï97~7F.C. 20B at p. 222. 

76 ' . 
In Re. Danmor Shoes Co. Ltd., Lï97~7 l F.C. 22 (F.C.A.). 

Center For. Public Interest Law v.- Canadian Transport 
Commission ZI97~/l F.C. 332 (F.C.A.). 

77Sarro-Canada,Limited v. Anti Oum ing Tribunal et al 
1978 22 N.R. 225. \ 

P.P.G. Industries Ltd. v. Anti-Dumping Tribunal, 
L~97~1 22 N.R. (F.C.A.) 

78Lew & ILeibo~itCh v. The Attorney General of Canada et al 
Unreported, Court File No. A-575-78, Judgrnent delivered, 
June 27th, 1979. 
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CHAPTER V-
, 62 

. LIMITS TO THE ADJUDICATION OF GRIEVANCES 

T~ere are severai restrictions on the rights of 
empIoyees to present a grievance going to'the jurisdiction of 

aqjudicat~ virtue of the 'Definition Section of the Act ' 
and in p~rtic~r Section 2, thereof'which'contains the definition 
of empIoyees, certain named classes of persons are deemed no~ to 
be employees for the purposes of the Act-: ... 

"namely . a pèrson appointed by the Governor 
in Council under an Act of Parliament to a 
statutory position described in that Act, 
a pers on locally engaged outside Canada, 
a person whose compensation for the per~ormanc~ 

__________ of the regular duties of his position or office 
",--,consists of fees of office, or is related to 
~e revenue of the office in which he is employed, 

, a Î>(!rson not ordinarily required to wo'rk more 
than'~one-third of the normal period for 
person~ doing similar work, a person who 
is a-mèmber or special constable of' the Royal 
canadian~ounted PQlice or who is empIoyed by 
that For under terms or"conditions substan-
tially th Sanle as a rnember thereof, a 
person employed on a casual or ternporary basis, 
unless he has been so employed for a period, 
of six months or more; a person employed , 
by or under the Board' (Public Service Staff 
Relations Board) and a person employed in 
a managerial or confidential capacity ." 

- 6 -
~ , ' . In tqe càse of, Hislop, the Chief Ad\udicator, as he 

, Eben was ~ dismissed wi thou,t ~ hearing, a griev'ànd'e which, Hislop 
, 1 

souqht to refer to adJudication because'at the time his alleged 
grievance arose, he was a·casual employee with less' than six 
~onths ser~ice, and as such was excluded from the :pplication 

, 2 
of the Act by Section 2M • 

words of 
employed 

.Former Employees 

Apart fr~m the above noted limitat~ons, ~e opening 
, / 

the Definition' Section, ,reads "employee" means ~ a person 

in the "Public Service". and concludes "and for the 
pu~oses of :this definition, a person does :not, cea~e to be empIoyed 
in the Public Service by reason only' of ceasoing' te work as a result 

< ~ , .. 1 l ' 

of a ~tri~e\or py reason of only of his discharqe:contrary to 
this o~ any other Act of Parliainent. The definition of qrievance' .. 

1 1> (\ 0 

in Section 2, part (h) of the Sectioh states that for the purposes 

of Any of the ?rovis~ons of this Act resp~cting grievances with 

, f 

J , 

, 

" 

'f ' 
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respect to disciplinary action r~sultin~ in discharge or SU~

pension, a reference ta an "employee" includes a former emp10yee 

It is apparent then, that as Section 91 of the Act , 
provided s'ubject to certain con~i tions, that_ a grievance may 

be referred to adjudication by an "emp1oyee" that it~~is arguab1e 

that, this right was n~t given to former employees, except,ing 

those ~hose employme~t ended as a result of being on strike or as 
- , 

the result of an ~nlawful discharge.' This question has been 
" the subject matter of a number of decisions of adjudications and. 

of the Federal Court~Qf Appeal. 

In the case of purdy et aI 3 ,- the' ,then Chief Adj udicator 

E.B. Jolliffe, determined without a hearing that three employees " . 
, ,. ~ F 

had cease~ ~o be employees as defined in Section 2(m) of the Public 
• \ I!; 

Service Staff Relations Act, because they were no longer employed 

as of, the date a collective agreement was signed and as such 

certain retroactive provisions of the collective agreement did 

not apply to them. 
\4 

Sim~larly in the case of Bath , Chief Adjudicator . 
Jolliffe determined that a former post mistress who'nad been 

laid off and subsequently grieved that she had not been re

appointeâ in keeping with commitment, in the applicable 
, ' . 

collective agreement that appoirttments from layoff lists 0 would 

be made by order of merit, was no longer an ernployee as such 
1 

no longer'had status ta ~efer such a grievance to adjudication. 

In Clark5 , an employee had presented a grievance con

cerning an interpretation question with the support of his 
bargaining' agent' to' the' final level pursUëint ta Section' 90 

( -~ ( 

pf the ~, but after initiating the grievance he had resign~d 

from the Ptlblic Service. 

The issue to be determined by the Chief Adjudicator, 
f 

E.B. Jolliffe, waS whether a gr~evance cap be referred to, 

,adjudic:ation undèr Section, 910f the Act by a person who had 

ceased to ~e an employee since the grievance was originally 

presented. At page 7 of the decision, the Chief Adjudicator 
determined ,that Clark was not an "employee" within the 

rnea~ing, of the Act and had no right to.refer his grievance ta 

" 

1 
i 
l 

1 
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64 ' 

adjudication. His decision was based on the definitions in 

Section 2 of the Act and thè language in Section 91 where 

the right to refer a grievance was established within cir

cumscribed limits., At page Il of the deci~ion_Mr. Jolliffe 

rejec~ed the application of the private sector award in Standarè 
Bread6 which held t~at the term employee was descriptive only -

, , 
and that a form~r employee was ,enti tled to file pis grievance" 

upon.the basis that he was bound by the statutory definition 
/ 

of ~ "employee" in the Act. However, in Maloughney7 the , 

Board upon a reference under Section ga of the Act determined 
that a former member' of a 'bargaining unit wbose employment had' 

been terminated prior to 'the e~cution of a new collective ,'a 

<3 

agreement, who was seeking retroact-i ve salary increases, as, 
C \ 

he was no longer an employee he could not p~esent a grievance 
, 1 

unâer Section 'gO or to refer such a·grievance_.to'adjudic~tion 
, -,.r-" ~, 

under Section 91 of the ~, the bargaining age~t could 

refer the matter to the Chief Adjudicator'under ~ection 9~ 

\f the Act,as to enforce an obligation to which it alleged 

~rose out of the collective agreement. 

However, 'this trend'of decision~ by adjudi~ators 

'concerning the rights of former ernployeès to present grievances. 

and refer them to adjudication has been-reversed QY ~hree 
, 

recent decisions of the Federal Court of Appeal • 

In Lavoie vs. Government of canaaa8, a probationar~ 
employee in the Post Office Department was rejected as an 

~nsatisfaétory employe~ during his prQbationary p~riod. The 
{~' 

1 - person grieve~ "his dismissal" and the Public, Service Staff 
'".. 0 

,Relatfons Board granted him an extension of tirne within which 
, 1 ~ 

to file -li griavance. The Cr'own alleged before the Federal ' 
, , . ~ 

,Court of Appeal that because th~ employee was rejected, that 

he was not an employée for the.purposes of filing an application 

to extend the time for fi1ing a grievance. 

Chief ,Justice Jackett, P~atte J., concurring concluded 
at pages 524-525: 

5 

, 
"In my view, the intrciductory words of 
Section 90 (1) 'of the Public Service 
Staff Relations Act mus,t he read as 
in~luding any ~ersoi who {eels hirnself 
tQ be \aggri~ved as an " elR-ployee n,. 

! 
1 , , 
~ 

1 

; 
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( 
Otherwise a person who, while an 
"employee~t had, a grievance - e.g~ in 
~espe~t'of classification or salary wou1d 
be'deprivèd of the' right to grieve by a 
terminfttion of emp10yment e.g. by a 
layoff. It would take very clear words 
to conyince me that this result could 
have been intended9". 
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In R~. Gloin, primbleby, Kwiatoski, Parney and stewartlO ,: 

the Federal ,Court of Appeal allowed the grievors' appeal and' 
l ' t ' 

quashed a decision of adjudicator Brent where she had ruled that 
'- '/ . 

the grievors who were grieving that they had been wrongfully 

dismissed during· their probat-ionary period for failure to pass 

mechanization training, were not emp10yees under the P~lic 

Service Staff Relations Act and could not grieve. 

, Adjudicator Brent had determined at p. 6 and 7 of her 
~ . . ,,11 0 

\!.leC~Sl,on Q. 

" 

• C 

"It is clear that Section 91 refers on1y 
to employees and that the definition of 
emp10yee which must govern is that con
tained in Sectiop 2 of the Act that 
definition cove~s only people who have 
ceased tO.work. The grievors clearly 
did not ceâse to work'as a result of a 
strike ~nd'therefore if they'~re to R~ 
cpnsidered employees within the meaning of 
the Act they must assert the y were im
properly discharged as set out in the 

"definition •• :. In Section 7(1) (f) of 
the Financial Administration Act 'and in 
Section 106 of the Public Service Terms 
and Conditions of Employme'nt Regulations 
one finds that ~he meaning of discharge 
is restricted to the termination of 
employmé~t for brëaches of discipline or 
misconduct! None of the grievors were 
discharged, aIl were rejected for cause, 
therefore, none of them were\employees 
within ,the-,mea~ of the Public Service 
Staff Relations Act ••• There has been no 
allegation(qf discharge masquera ding as 
sorne non disciplinary .separation and so 
no possibility of asserting jurisdiction 
under Section 91 ••• 12" . 

Mr. Justice urie for the Court,determined that the 

adjudicator erred in finding thàt the Applicants were not 

employées: 



v 1 

( 

-.' 

"In conc1uding as she did, that she had 
no jurisdiction because the grievors were' 
not emp10yees at the time of the 
reference to adjudication or at the time 
the grievances were filed, the adjudicator's 
decision is contrary to a recent decision 
of this Court in the case of The Queen v. 
Lavoie, (1977) 18 N.R. 521, where it was 
held that the'introductory words of Section 
90(1) of the Public Service Staff, Relations 
Act inc1ude any person who feels himself 
to be aggrieved as an emp1oyee. Counsel 
for the Respondent attempted'to,distinguish 
the'Lavoie case on the basis that its 
application was 1imited to the case of 
an emp10yee seeking to show that a rejection 
was rea11y a discip1inary discharge under 
Section '91 (1) (b) and did not apply to a 
person seeking redress unde'r SeC1tion 91 (1) 
(a), as here. In my view there is no 
merit in this submission and the 'employee' 
as used in the introductory words of . 
Section 91(1) must.also of necessity, be 
read in the sarne manner as that word ~ 
is used in the introductory portion of 
Section '90 (lI) and inc1udes any person 
who fee1s himself aggrieved as an 
em~loyee irrespective of whether he 
seeks redress under clauses (a) or (b) 
of Section 91(1). Read in this fashion, 
the App1icants in the case at bar are 
clear1y included in the defirtition of~ 
'employee as contained in Sections 90(1} 
and 91 (1) 13 • " 

The 1'ast ca,se in the td;logy is Good'ale v. The y 
--";::'" . '14 ' 

Attor:ney General of Canada , whereby the grievor appea'led the 

decision15 of former Chief Ad~udicator E.B. Jol1iffe t~ the 

Federal Court of, Appeal pursuan~ to Section 2
1

8 of the Federal 

1 

o 1 

1 

, / 
i/ , 
1 

1 
1 

j 

1\,; 
- ! 

1 

Court Act. Goodale, a Post Office employee in Windsor was 1 
rejec~ed during her probationary period f?r cause. She grieved .. 

\ 
pu~suant to Sectio~ 91(1) (h) of the ~ and allege~ that the ' 1. 

employeIr had violated a cla~se in the collective agreement that . 

provided that new employees were to receive sufficient and adequate j 
training and as snch that she b,e reinstated with no 10ss of ' 1 
pay and be 'provid.ed w.i, th ~~e necess1ary training. 

JoHiffe a~ p: 8 of the decision stated: """." 1 Mr. 

"An "e~Plotee. can present a grievanc,e l' 
alleqinq rt 

a provision of an apPlicab:: _____ ' J~---
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agreement has ~een misapplied or "mis
interpreted in respect of him or her. 
A former employee, however, cannot present 
such a grievance, nor can it be ref~rred 
to adjudication under Section 91(1) (a). 
The only "former employee who can grfeve 
and go to adjudication is one whp a11eged 
an unlawful discharge, as is made cl~ar 
in Section 2 of the Act. • •• 1 Neither in 
the original grievance nor in the evidence 
and representations submitted at the 
hearing in the Windsor Post Office was 
there the slightest suggestion of discip
linary action ~ •• Since l cannot hold 
that the defence falls within either 

. ,(a) or (b) of Subsection (1) in Section 
91, l have no ,jurisdicti~~ to grant any 
relief to Mrs. Gooda1e". 

; 

Prior to the hearing 'in .. the Federal Court of! Appeal 
" 

counsel for the employer conceded the application a~d.agreed\ 

to consent to an arder allowing the Section 28 application 

se~ting aside the decision of the adjudicator and remitting 
" 

it to the Board on the merits. Th~ rational for the concession 

were the two prior adverse ·decisions of the Federal Court of 

Appeal in Lavoie and Glain et al. 16 

At the resumption of the hearing in Gooda1el7 the 

Board, per,E.B. JOlliff~, ,expressed,th~ view that the decisions 

of the Federal Court of Appeal in Lavoie and Gloin et al were 

inc~rrectly decided, without regard to the, clear language of 

Section 2 of the Act, Le. the definition of "empioyee" and 

"grievances". 

With aIl 'due respect for the Federal Court of Appeal, 

the author agrees with the views,expressed by E~B. Jolliffe and 

suggests that the Court\has disregarded, Section 2 of the Act 

and has placed a meaning on the opening words, ot Sections 90 

., ahd 91 that tl1ey, do not :reasonably bear. 

No Inf,ringement of Safety or Security of 'Canada 

By virtue of Section 112 of the Act it is provided 
» " --
that nothing in the Public Service Staff Relations Ac~ shall 

be construed to requi're the employer to do.or refrain from doing , , 

anything contrary to any instruction, direction or regulation 

! 

'.0 

1 
~ 
§ 

1 
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t> 

made by oron beh~ Goverrunent ~f Canada in the 

interest of the safety or-security of Canada in any state 
al lied or associated wi't;:h caria-da. 
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No Other Statutory Provision for Redress: r 

Sectio~'90, Subsection 1 restricts the rights of 

employees as defined in Section 2 of the Act to grieve matters 

in respect of which no administrative procedures for redress 

is provided in or under any Act of Parliament. 

Subject then to the foregoing restrictions then an 
1 

employee in the Federal Public Service has a rtght to grieve, 

which right flows from Section 90 of the statute as opposed 

to ~ provision in the collective agreement between an employer 

and a bargaining agent acting on behalf of employees. 

Savings Provisions -' Managerial & Confidentia,l 
1 Employees 

It was noted at p. 6l. supra that in the Ide~ini ti,on 1 

" of "employee" in ~~ction 2, of the Act, per~ons employed in 
a managerial or confidential capacity were deemed not to be 

~ employees for the purposes of the Act.. However, ~y vi,rt:ue 
of the provisions of Section'2, the definition of "grievance" 

ther~ are certain saving provisions with respect to the right 

of these employees to present grievances. 

'A \person employed in a managerial or confidential 

capacity is,~efined in '"Section 2 of the Act as meaning any 
1 

pers9n who i~ employed ,in a position confidential to the 

Governor ~en~ral, 'a Minister of the Cr?wn, a Judge of the 

Suprerne ~ourt\or Federal Court of Canada, the Deputy Head of 0 

a Department r the Chief Executive,Officer of any other portion 

of the Public a Lega,l Officer fn the Department of 
, , 

Justice, certa n ernployees designated by ,the Public Service 

Staff Relations Board~ who have executive duties and respon-
1 • 1 

sibilities in r lation to the development and administration 
of government'pr ,grams, whose ~ties include those of a 

personnel admini tratolt,,'or-who J;iàd. duties that directly 

involve,him in th process of collective bar9ai~tng gn behalf 

of the employer w th grievances presented in accordance with 

the Act. 1 \ 

1 
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In Seètion 2 of the Act, the Definition Section with 

respect to the meaninq of the' term "qrievance" it ia provided 

tbat for the pu~ses of the ~ct respectinq~rievances, a 
reference ta an Remployee" includes a pers on who would be 
an employee but, for the fact that he ls a persan employed in 
a manaqerial or confidential capacity. 

Similarly, the same Definition Section 
~rovides that for the purposes of Any of the provisions of 

the Act respectinq qriev~nces with res~ect ta ?isciplinary 
action resultinq in discharqe or suspension a reference to 
an employee includes a person who would be a former employee 
but, for' the [fact that at the time of his di'scharge or suspension 
he was a person employed in a manaqerial or confidential capacity. 

Thus manaqerial an~ confidential personnel are qiven 
a statutory riqht to qrieve even thouqh they are not' included 

, " 
in the bargaininq unit for which a bargaininq aqent has been 

" certified as though they were empl~yees which includes the 
right to 9rieve disciplinary action taken,aqainst them by the 

1 

employer and to refer such qrievance to adjudication. 
, 

Secti~n 90, Subsecti0n 3, provides that emp~oyees 
\ 

who are not incl~ded in a b~rgaining unit f~r which an 

employee organiz~tion has been certified as bargaining age~t 
'\ 0 

('i.e. managerial fnd confidentia.1 exclusio,n~) May seek the 
assistance of ~nd, if he chooses, May be represented by an 

, 

~mployee organizat\ion in thé p,resentation ~nd reference ta 
.' , 

adjudication of a grievance. This writer,'however, is unaware 
, ',) of discharged or sU$pended eItlployees of the manfgement cateqory 

\ 

, , 
resortinq ,to this p~actice but rather have in pract~ce have 
retained and have been represented by fndependent counsel. 

\ 

These provisions are distinctly different from 

those found in the p~~~ vate sector ~ where manàgerial personnel J", 

are identified with e employer as, its agents, and therefore 
not entitled to the p tecti?n afforded by th~ applicable / 
Labour Relations Lègi, ation and the collec't'ive agreement. 

\ \ 
In, the case of Smedley et al18 it was.determined that 

employees excluded from Any bargaininq, unit by reason of b~ng 
1 ~ () 

, 1 

\ 
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Ill) 
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,. 

ernployed in a rna~ageria1 or ~onfidential 'capaoity have the 

right to refer a discip1inary case to adjudication under 

70 

" ' 
Section 91(1) (b) of the~. However, they have ~o such right 
under paragraph 91(1) (a) on account of'the fact that no 

collective agreement is applicable to thern. The complainants 

in this case attempted to refer to adjudication a complaint 
\1/9oriç~rning pay rat.es differential established unilaterally by 

\, ,( 0 1 

the ~m~loyer ,al th,OU9h the prov;i.si,ons wer~ closely similir. to 
those employees aovered by a collective agreement. 

, ' 
, ~ il ' \ 

Il 'l': ~ The proceoure adopted 'in the case was that the \ , 
Il ' 

Ilj\~mployer had to establish that the grievors had been duly 

'~sigh~ted "manageria~ and oonfidential ft at whi'bh time t,he. 

re~erence was disrnissed for lack, of jurisdiction without an 
" , 

inq~iry' ,'ïnto the rnerits •. 

"'~') '9This principle tas reaffirmed in Montgomery et al l9 
l, 1 

where~the grievors clairned ~ntit1ement to straight tirne pay for , . 
two additiona1 hours worked beyond 40 hours per,week in accor-

dance ~ith a provision in the Ships' Officers Collective 

Agreement. Chief Adjudicat6r Jolliffe as he then.was, de

termined on the basis of mate~ial filed, that the gr~ev6rs , 
were not members of the Ships' Officers Bargaining Unit as 
they were allJmanagerial and con~;i.dential exclusions and that 

they could not r~~rt to the agreement signed between the 
Treasury'Board and the Canadian.Merchant Seamans Guild, and . 
that as they were'not employees as defined by the ~, they 

did not have thè right'to refer their grievances to adjudication, 

other than those involving discipli~ary ahtlons resulting in 
discharge, suspension or a financial penalty. 

Bargaining Agent's Approval 

Another important distinction between arbitration 
in the private sector and the federal public sector is that 

if the grievance is one which involves the'interpretation'or 

applicatio~ of a collective ~gree~ent or an arbitral award, a 
representative of the' bargaining ~gent must signify in a 

manner prescribed by ::egula'tion that the ,bargaining agent 
(a) approves of the referenc!=! to adjudication and 'Cb)1 is 

willing to represent the employe~ in the adjudicator proceedings. 
~'L 
t '~/ 
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No~ is the ernp10yee entit1ed~to present or process such a 

grievance in the first instance unless h~ has the appr~va1 of 

and is represented by the bargaining agent for the bargaining 
" . 21 

unit to which the collective agreement app11es 

In addition, Subsection 4 of Section 90 rnakes it 

c1ear ~h~t it is on1y the approva1 of the bargaining agent for 

the aggrieved employee and not just Any bargaining agent that 

is required. 

\ Severa1 important is~ues have arisen over the years 

with respect,to the requirernent of bargaining agent approva1 

involving issues tantarnount to a denia1 of natural justice 

and'duties of' fair representation whe~e bargaining agents have 

1 withdrawn their consent te the reference to adjudication once 

given, or have refused to consent in the first instance. 

Under Se~tion 2 of the Act, a grievance i5 defined 

as mean±ng a complaint in writing presented by an employee. 

Section 90 and 91 of the Act ref?r only to an emp10yee presenting 

and referring a grievance to adjudication. Thus ,the proprietary 

iright to present a grievance and io,refer it to adjudication 

i5 'vested solely in the employee. But with respect to 

grievances invo1ving the Interpretation or application in 

respect of hirn of prov~sion of a collective agreement or an 

arbitral award, the bargaining agent may effectively veto 
, " 

such a grievance if it chooses not to 'approve the grie~ance 

or to represent the, ,emp1oyee at adjudièation. 

The prerequisite of the approval of the bargaining 

agent is not applicabl'e in' discip1inary grievancès where the 

emp10yee may be repre~ented by himself, counsel, or by another 

person. However, in practice those employees 'who are members 
( 

of a bargaining unit are represented by representatives of ,. 
the bargaining ~gent, or by counsel retained by the bargaining 
agent. 

1 ., 

. 22 if' " In H1Slop , the Ch e AdJudicator, E.B. JOlliffe, 

as he then was, dismissed without a hearing the grievances of 

Mr. Hislop.who,sought to refer his grievance to adjudication. 

The Chief Adjudicator deterrnined that the bargaining agent for 

,'1",' '1 

. i 
1 

• 
Î 

j 

l 
1 
1 , 
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" 
which ~r. His~op had been employed did not approve the reference, 

as Mr. Hislop was a casua~ employee and as such was excluded 

from the definition of employee under the Act and in~qddition, 

the bargaining agent informéd the Chief Adjudicator in writ~ng 

that even if it qualified for adjudication it would ~ot sup
port the adjudication because it was satisfied the'deçision" 

made by the Department at the final level.was both proper and 

fair. The gr~evance, was dismissed on both gr9unds as (a) he 
was not 'an employee, and (b) his reference 1acked the approva1 

\ 
., 

of the bargaining agent. It should be noted that another 

bargaining'~qent of which Mx. Hislop was not a member1 attempted 
-~ , 1 

to approve the referral, however, the Chief Adjudicator, , 
determined that this was not the appropriate bargaining agent / 

to grant approyal under Section 91 of the~Act. 

In 0' SUllivan23', the grievor alleged a misapplication . . 
of the Ships~~ficers Collective Agreement dealing w~th over-, 
time pay. The bargaining agent, the Canadian Merchant'Service 

Gu).ld, informed the Board in writing "that this particular case 

has been reviewed by the officers of th~ Guild and we can 
.(\ 

find no solid grounds for continuing this case under the 
J .. 'I!'" 

terms of the present collective agreement. 'Therefo~e, we 

do not feel that the case warrants. adjudicatl~ at this time." ( 

The Chief Adjudicator referring:.,to Section 90 (2)' of the 
Aèt rejected the reference without a heari,ng as the bargaihing 

agent declined to approve the reference or rtPresent the 
l, 

emp1oyee. 

24" In the Dooling case ,the grievorowith his bar9ain~ng 
agents approva1 referred his grievance concerning lack of 

/ 

consultation with his bargaining agent when new parking 

regUl~tions were instituted, to adjudication. The day prior 

to the fixed date for hearing the bargaining agent wrote 

to the Board'withdr~wing its support of the grievance on the 
" • t " 

grounds that tne 0 griè'vance no,_l~!!ger qualified for adjudication_ 

under Section 91 ~of the Act ~ A~judi'catort P. Meyer, now Mr. Justice 
Meyer of the, Quebec °Superior Court, convened the hearing af whic~ 

ttme the grievor appeared o~ his own behalf and indicated his 
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\ , 
- desire to proceed with his grievance although his parking 

privileges had been restored. Th~. representative for the ,bar

gaining agent and;counsel. for the 'èm~LQyer ~ited in opposing 1 

\ ~ 

the grievor's"request. The grievor sough1: to âmend 'his grievance 

at fhat ti~e tp $eek monetary co~pensation fo~ bis disbursements 
for parking from the t~me of denial of parking privileges until 

they were' reinstated. 
\ 

The grievor atgueq that the grievance was basically . . 
the p~operty of the grie,Vor and not the bargai:r:lÏng agent and 
that the legislation must take cognisance of' the rights of . 

.. a • " 

individufll employees and that the Act was' silenton tbe 
o 1 _ 

right of a bargaining agent to withdraw its cons~nt to'adjudication 
in the absence of the concurrent consent of the 

, 
referred to the decision of the SUpreine Court r of 
Hoogendoorn v. Greeni Metal products ét a1 25 

his position. ~ 
, 

, 
gr1evor. He , 
Canada in 
in support of 

Adjudicator Meyer determined that references to 

\J 

adjudication under Section 91 of,the ~ fell into two distinct 
c;ategories. Where references related to disciplinary action 

, resulting in discharge, susp~nsion or a f,ina~cial penalty he 
stated that it was clear that the individual grievor had status 

to rêfer :the grievance "to adjudication alon~, but that where the 
grievance related1to the interpretation or application of a 

o 

prOV1S1on of a'collective agreement, the grievor mpy not refer' 

\~He gr'ievance to ad'judicatlon unless the bargaining agent 

signified in.prescribed manne~ its appro~al ôf the reference and" 
i~s willingness to represent the grievor in the adjudication 
pro'ceedings: ,.~ 

1 
, 

In referring to Section 90 and 9~ of ~l;le ~, th'~ 
• '" t\ 

Adjudicator determined "that since the bargaining agent m,ust 
"\ ~ , 

" sereen aIl grie~c::es. relating ta the interpret;.at~on of t,J'le 
collect~y~ agr'ements~ sinee these involve que~tions af'policyo 

" ' 
affecting the employees eollectively, l canelude that there must 

~~19· 

be a continuin~ wtlliugness on the part of the bargaininq agent 
l ' " " 
to re~rese~t.the grièvor" and -that where'bargaining agent 

wi thdrew i ts' consent to~ the reference the grievance .,ceased, to 
o 

be adjudicable. 
1;>: IJ 

.. 
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,Âdj~dicator Meyer stated, however, at'p. 12: 
\ 

'~Of èourse, the emp10yee '/3 a.s.sociation has 
a du~y of faiD represerita~ion and such a 

. withdrawal may be unju'stified or in bad. 
faith: The aggrieved emp10yee in such • 
event mig~t have sorne other recourse under 

_ .. the Act, b~fE>re the 'Board itse1f or 
otherwise, but not the riçht to proceed 
with the grievance itself". 
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One Go~entator ha~ argued that the ·.P~ 's~~vîc~ 
Staff Relations Act has no wheré gi ven to the baI;,gaining agent 

oC the ~ght t~ ,~ithdraw its consent o~ce prope.rly gi'W.an and 
" ~ 

. suggests that once thé approval and,wil1ingness~has original1y 
.......... lit 

~ been given, by the bargainfng ageJ)t the grievor has an acquired 
,.. 6 "; 

.right tb r~fer~nce to adjudication and no withdraw~l the 

bargai~ing agent "shou1P. deprive the grievor of the tigh 26 

Cases dë~ided ~ubsequent to Doo1ing , have f0110~~ proach 

,taken by Ad)'udicator Meyer. . ~ 

." ';r P 1 27 h '. f d n res er t e gr1evor re erre a contract 
+ • 

to adjudic~tion with the ap~roral land support of his--ba~gain' ng 

,. 
! , 

, : 

, 
... j 

1 

agent. Th~. barg~ining agent a~d the TI;"easury I?oard neg~a ,cl 

"'a lump sum settlêmeni of his grièvan~e and ,t.he pqrtks advised l 
\ . . 

the,Board th~~ th~"grievanae had been settl~4, and t~ba~gaining i. 
agent r~quested' to.Jitnd~aw the'gri~va~ from adjudf ~n. -~ 

(. Mr.· Pre~l~y was requested by the Public Ser~i . ~Staff , ' 

~ \ _ ~lation~ Boar~ to indicate.whether Ke concur~d with the 
ij 1 .> 6 

'rE!quest (tif tne' bargaining agent to {,dthdraw,: the xeference from 

adjudication to.whièh he replied in w~~ting that he was not 

~atisfied with the purported settlement,land that~~le would not 'be 

satisfied with any decision outside'of aqjudicati6n. 

/\......, The bargaining agent notified 1;he Bo,,:trd that the /)_ 

'~ettlement had~been orally accepted by the'grievor and'that\te 
'. , ' 1 

in fact b~d accepted a cheqpe invthe amount of'$600.00 as a 
~ -- ~ 1 

lump sum payment and tha~ the bargaininq agent was withdrawing 
~ / 

its _.support. r ,.. .. J // 
- ,.... ,\ 

.' The Chief Adjudicator schedüled a show,cause hearing 
t . . 

at which an o~portunity was offered to show that the settlement 
,., lI!· 

made, on behalf of the employee had.-beé·D unauthorized, but that 
t - .. 

.. 

'1 
1 
1 

( 

\ 
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opportunity was declined. Counsel for the employee argued 

that he had an ~nqualified statutory right to adjudication andj 

sought to amend the o~igi~al grièvance. Thé Chief Adjudicatof 
• ~ 1 

held "when a settlement had be'en concluded and the support of/' 

the bargaini~g agent withdrawn 

adj-udicable. 

the grievance had become non 
1 

Another case of interest is Lachance 28 where two 
1.) 

1 

employees represented by the same b.argaining agent had opposing 

interests. Lachance ,was supported by the Canadian unici'n of 

Postal Wo~kers and Jaeob by the Letter Carriers Union of Canada. 

The Letter CaFriers' Union 6bj~eted that the Lachanee grievance 
'l' 

lacked the ~I'Proval of ·the bargaining agent, 1 the Council ,of if-" 

Postal Unions as reguiced by Section 9-1 (2) of the Act. A' 

preliminary hea~in9, was cotducted to which both em'PI~es, 
-

\ 
the Couneil of Postal Un~ons, the Letter Carriers' Union of 

1 \ Canada, (lnd the Canadian UnJ.on of Postal workrrs were invi ted. 

\Chief Adjudic~tor, Jolliffe ruled tllat t~e authority to approve 

the grievance had been delegated to the Canadian Union of 

Postal Workers by the~ Council of Postal Unions and that Lacha:nce 

hàd status to 'refe; his gri~vance ta adjudic~tion. The Chi'ef 

Ndjudicatoi directed, however, that Jacob be added as a party 

y the referenc~ pursuant to the then Rule. 55B of the B1oard' s 

Rules of procedùre and at the subsequent hearing on the 

merits both employeés were represented by separate counseL 
r 

'The issue of union's failure to repre&ent was raiseq 

in the cas~ of Montreuil v. éanadian' Union of ~Po~tal Workers , 

and Public Service Staff Relations Board29 .\ 

. t . 11 1 f 'ff' ' Mon reu~ was an émp oyee 0 the Post 0 ~ce 

Depârtment and a member of'the bargaining unit for which the 

Canadian Union of Postal Workers was the certified bar~ainihg 
\. 1 

,agent, sobght tO,present a grievance tegarding the app~ication 
1 • , 

.to hlm of a provision in the applicable collective agre~ment. 
, v , ~.. l' \ 

~he bargaining agent had ref~sed to gr~nt its approval t~o the 
_ grie~ance. Montreuil launched a complaint ~ursuant ta S ctiQn 

\ 20 of the ~ublic Service taff RelatiKns Act tp the(1Poar \ 

charging that the uni~n '0 d refused\to app~ov~ his grieva~ce 
solely on the ground ~bat-he was a ca suaI empl9Nèe rather than 

, ' 

'"1 

, ,~. ' 

: ~r 

1 

1 
l 

·1 , 
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a pennanent or part-time employee. 

The Public Servtce Staff ,Relations Board determined 
v r 

that it was cOlppet~nt to hear' the complaint unper Section 20.., 
/ 

(1) (a) of the Act which empowers the, Board, to inquire· into: . 
,.". 

na complaint that an employee association ••• 
has failed to observe'any prohibition contained 
in Sections 8, 9, or 10 of the Act." ' 

'The Board determined that the union had~nfringed Section 8(2) 
(b)30 of the Act by seeking to ~mpose bn an empleyee a condition 

" --
\;narnely that of becoming a permanent or part-time employee 

1· 

that was likely to restrain him from exercising a right
l 
under the 

Act, that 'of presenting a grievance and fou~d that the union 

h~d failed in its epligation te prov~de fair repres~ntation, for 

tl'fte complaitiant. Accordingly, the BC?ard ordered the union to 

c011sider the complainant' s ï;irievance and to' exercise its dis

cretionary power in that regard consistent Iwith Îegal principles 
l ' ' 

of fair representcition. 

The Canadîan Union of Pos~ Workers s~ught to review 

the decision of the Board before the F.ederal Court of Appeal '\ 

pursuant to Section 28 of the Federal Court Act. 
. , 
.:;.,. Mr ~ Justice Pratte for the Court allowed the application 

setting' aside the decision of the Board and stated in part,: fi 

, \ 

"Section 8 (2) (h) merely prohibits the 
tmposi tion "on an appointment or in a 
contract o,f employment" of any condition 
that seeks ta restrain an emp~oyee from 
exercising a right under the Act. Even 
if it were assumed' ~hat the Soard was cor
rect in saying that 'ft-he complâint charged , 
that_the unlon~sought,to, impose conditions of 
that sort it ls impossible to ~rgue that those 
conditions were imposed "in a contact of 
ernployment "or" on an ~ppo~ntment. 

i ( 
l 

1 

1 

1 

L 

1 
At the heari:n~ of the Section 28 Appl~cation, the employeel 

contertded that his c~mplaint was to be interpreted as cl1arging the , 

union, by refusing ta consider his grievance with seeking to 
( , , 

deprive him of, the right, t~ prese~t a grievance re~ying upon 

Section 8 (a)'(c) of the Act' any 9ther means ta compel an ernployee 

to restrain from exercising any other right under this Act. 

. , 
~-~""~-~----'T }'.T,~"' ... -"" ~.---"--~ ..... ,.3. ~"., 
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Mr. Justice Pratte for the Court state~: 

"This provision, Section 8 tz) (c) prohibi ts 
anyone from putting pressure on an employee 
in order to induce him not to exercise,a 
right under the Act.' This is not the charge 
made against the -union by th~ complaint. , 
According to Section 90(2), the complainant 
had the right to present his grievance only 
if he had obtained the uniol,1' s prior approval. 
The complainant' s right to present a grievance 

" was conditidn~l; its existence depended ' 
-'~ ~pon the union's approval. By refusing to 
, ï"approve the grievance, the union did not use 

, ~ny means to restrain the cornplainant from 
-;.-r 'exercising a right, it simply acted as if 

such right did not exist." ~ 

The learned J:.lldge continued:' 

"actually, Mr. Montreuil' s charge against 
the union was simply that it had failed in 
its obligations toward the employees, it 
was supposed to represent. Perhaps the,e" 
is !lie ri t lo this eomplaint(: but it is not 
one that the Board had the power to examine." 

It is apparent then that under the Public Service 

~taff Relations -Act that individual. employees eannot initiate 

77 

:fnterpretatiori "çri,eViances or.re.ter thellÎ" t~ adjudi~ation without 

the apprQval and support of the bargain.ing agent and the employee 

is left wi thout recourse even in those situations whère the.' , 

~ bargaining agent may be withholding its support for reasons 
,1 

" ~ that may be other than' ~n good fai'"th. 1 
l' 

" ' 

Under the Labour ~elations Act of the Province of 

Onta"~io3l, S~ction 37 (1) requires the resolution by arbitration 

of aIl differences between the parties, and thè parties are 

the co~pany (or cauncil of emplayees) and ~he union ~r couneil 

. of trade unions (clause 1(1) (e)." The statute th en does not 

give an individua1 the right to bring a grievan~e to arbit'ration. 

Whereas in the federa1 public sector, Sections 19-0 and 91 ., 
" ~"-\ 

allow an individua~ carriage of grievances for "disciplinary 
~ ", ' i\ 

action r~sulting in discharge,su~pension orl financial penalties, 

the riqht to refer a grieyance ,to adjudication in matters l ' 
~once.rning the interpretation or application of a collecti~~ 

agreement r~quires the approval o~ the bargaining agent. 

" 



1 

~ 

In the private sector if an arbitration puts employee 

be~efits directly in.issue, those employees wno will be af

fe~ted by the decis~on a,re generaily entitled to notice of 

~he proceedings. 'These cases must be distinguished from those 
, 0 

where the employee is affeeted merely, as an employee, as in 

.policy grievances. 

There must be "substantive benefits of particular 
employees ••• put in issue,,'32. Fp.j,lure to give not~ce will , 
be gro}lnds for review for "the:r;;e has been no arbitration dft. 

the issues involved" 33 • 
34 ' 

In Re. Hoogendoorn the 

held that a policy grievance arbitration concerning a 

the companr to direct an employe~ to ~ign a d~~S dedu t 

~~thorization form or face disciplinary acti~n by way f 

discharge, Inotiée of which was"not 9iven to the employ e 

on 

concerned, w~s not necessary to determine that Hopgend 
, 

was required to do so. Rather the proceeding was 

getting rid of Hoogendoorn as an employee be~ause of 

refusaI either' to join the union ot pay the dues. Th~ 
took a position completely adverse to HÇ>ogendoorn:.'~ It 

wanted hi.,dismissed. The Supreme Court ruled that there 

was a denial' of 'natural jus'tice to proceed in Hoogendoorn 1 s 

absence and the award was quashed. 

It.. is submitted, then, tha.t the lS:ule in the private 
.' 

sector is that if the real issue in an arbitration a~fects 
1 1 -

.. J the rigln.t,s (i)f spec!fAc individuals t~ey must receive 'adequate 

:~: notice,_ ând ha~e ~ opporturi~ty' to" be hea.rd35 • In public , . 
_i:.- "sector ~ ca'ses' d~scusse<1 . supra, L~chance is directly on point 

'where Jacob' al though l'lot havirig the status to refer his case 

td adjudication ~~s given notice of the proceedings as his 
1 1 • 

senibrity would 'be affected by the decision, and was,upermi1,tted 

to participate and in fact was represented by counsel. i, 
) 

I~ both Dooling and Presley both gr~evors were given 
-

notice of the proceedings and participated in the heari~g 
, . \ 

'either personally or through counsel. 

I~ HiOl,pand O'Sullivan although these -cases w~re; . 

/ 
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decided without a hear~ng, the Chief Adjudicator e~ertained 
D' ~:b • 

wriEten submissions bn' behalf of both·grievors. 
~ - , 

- , 1 

As a matter of practice the Boar4 when friformed of 

the settlement'. of a grievance between the employer and the 
• '. \ • 1 • 

barga1n1ng agent affect1ng an individual grievor whose name 
\ 

does not pèrs6nally appea~ in the minutes of settlement 

indicating his approval,.writes to the grievor directly to 

obtain his consent prior to disposing the grievance. 

employee 

level lin 

Èxhaustion of the Grievance Process 

'Se~ti n 91 (1) of the Act provides that where an 

ha7\ esented rievance u ta and including the final 

tne 1 iE~vance rocedure.; with respect to •• '. a, and b, 
.' > 

nce has not been· dealt with to his satisfaction, ~ 

he m~y \refer 1 the\ 'grievance t~djUdication: 
, 1 - , 

,T us" it is k condi ti.on precedent to the referral of 
: 1 • 

b~.th contft:" cr- and disciplinary 'grievances to ,adjudication that 

the emplo~ eiexhaust the established grievance procedure. 

; 
/ 

,1 " 36 
In! fiod<;Ison the first Chief Ad,judicator H. W. 'Arthurs 

;' stated: 
Il 
,1 
1 

, ,-

"Su ffice it to say that the clear intention 
of that Sect ton i~ ta require exhaustiqn 
of aIl proce ure up to the final l~vel of 
the grievanc process ••• No matter how 
anxious may e any Tribunal to reach the 
merits of a controversy, to give the party 
a Clay in courv there' cornes a point at 

~-:: . which observance o-E_i t.ê_ yrocedural rules 
"1' is so casual that refusar-to hear the case 

1.s the only, way of vindicating the system". 
1 

It should'he no:ted, howe\Ter, that in a number of 

collective agreements the' parties have agreed to by-pass 
1 • 

certain levels in the gri'evance procedure and to present the 
1 1 

grievance oilly at th~ f~naLlevel as in the case of discharg 

where the. requirement to proceed through aIl levels of the 
- ! ~ ~ 

grievance procedure could work a 'hardship on the grievor.37 
1 

,1 
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'lBil1 C-2
I
S introducJd into Parliament in No~ember 1978, 

(wHich died on the IOrder Book when the general election was 
called) proposed té broaden the definition of managerial duties 
and thus increase ~he number of ma!1agerial exclusions from 1 . , 1 
col~ectjve Bargain~ng under the Act. 

1 i 
2Adjudication FileiNo. 166-2-117 at p. 2. 

1 > 

3Adjudication FileiNo. 166-2-100 at p. 2. 

\ . 

4Adjudication File' No. 166-2-505. 
i 

5Adjudication File Nb, 166-2-S98. 
1 
1 

613 L.A.C. 327' (T~omas) • 

7Board le i68-2~4 7. 

521. 

p. 524-925. 
1 

475. 

:lI ' 
l\ .td" p. 4'78. 

o 1 

1 

1220 'N. R. 1/~5 
3'" / " 
ibid p.1 479. 

1 " 

o 1 

'14unre7r,ted Fe~,~ral Court of Appeal File No. A-55-78. 

15Adjïaic~tio~: File No. lG6-2~3050. 

l6In'ormatio~i re,ceived by L.jHolland counsel, Dept. of Justice, 
J e 22na, 197,8. . l ' 

17. .' l ' 
,Hearing held June 23, 1978, Royal York Hotel, Toronto, 
O. Olsen, Counsel ,for the ~ployer, P. Cavalluzo, Counsel 
for the :'Grievor. l ' ,/ ' ' 

l~ Adjudic~tion 
1 

File No. 16 6f-2 -1446 -14 4 8 
\ ! / 1 

19Adj~'dic~~~qn Fi'le No. 1'6-2~2078. . 

1 

20 " 
Section: 91 (2) Public ervice Staff R 

) 1 , 

'/il 1 

1 : 
' ' / . 1 ! 

1 

1 
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\ 22Ad , d' ti 1 JU ~ca On File Nol. 166":2-117. 

1 

l " ( "" 
123Ad , d' t' 
l, JU ~ca ~on File No. 166-2-38'0. 
1 

?4Adjudication File No. 166-2,,:,308. 

, 2'5 (1968') S.C.R. 30. 

26~ggarwa1, A.P., Adjudication ok Grievances in Public Service 
28, Industria,l Relations No. 3 ,~t p." 522. 

27Adjudication File No. 166-2-442. 

28Adjud1cation File No. 166-2-959. 
'r - '(, ; 

49 25 N.R'-;\~93, (F.C.~.)., 
1 -. 3 0 ,. \... \ ",-_' \ 

SectioD--'Si~) (b) reaC1S •• No person shâll (b) impose any 
\, condition ùpon appointment or in a. contract of employment .or 
propose the imposit~on of any condition on an appo!'ntment"'or 
in a contract of employment that seeks to restrain an employee 
or a person seeking emp10yment from becoming a member 'of an 
employee orga!lization Ç>r exercising any right under th~ Act. 

, ~ 

1 

31 1 

R. ~~. 0 • 197 0 , c . 2 3 2 • 
! 

32 Re , Bradley et al and Ottawa Professional Fire Services As
socriatic.ïln et al (1967), 63 P.L-.R. (2nd}'376 (Ç.A.) at pp. 

, 381-82 

• 1 

33ib~d p. 382. ~ 

34 ", 
Re Hoogendoorm and Greenin Metal Product & Screening Equipment 
C ,. et al q 9 6 7), 6 2 D • L • R. , (2 d) 'C. A. ( l 9 6 7 ) 6 5 D. r.. R . ( 2 d ) 641 s. C • C • 

35o(her cases on point sinee Ho~endoor~ 
, e. International Chemica1' Workers Local 817, and Somerville 

ndustr1es Ltd. 1969 20 L.A.C. 404 (Palmer 

sum 

Re .• Go1dstein Food Mart Ltd. and Retail C1erks International 
Union, Local '486; (1972) l L.A.C. (2d) 59 Weatherhi11. , ; 

General -Refractories Co. of Canada Ltdr and United steel 
Workers, Local 14857, h97?) 10 L.A.C. (2d) 110 (Shirne). 
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Re.'GilbarOO Canada ~td. and Canadian Union of Go1den"Trian le 
lVorkers (1973 1 L.A C. (2d) 348 (C~r:ter • 

Re. Ed,"ards of Canad Unit of General 
\ 

of Canada Ltd. 
and Unated Stee1worke s, Local 7466, 6 L.A.C. (2d 
137 Adams)" 

and Service 
10 L.AioC. 

36Adjudication File No. 166-2-2'49 at p. 6. l' 

37 \ Le. Postal operations proup (Non Supervisory) Code 608 
175, Article 9:75 and c\apter of Limits tO'Ad,j," G~ievances 

( 

~. \ 
' 1 

\ 
( 

\ 
\-

\ 

\ 
\ 
\ 

• 1 

1 

\ . 

.. 

<' 

L 
1 

1 
i 
1 , 
~ 



• 

:' , 
! 
1 Ct 1 
? . 
" 1 

;C. , 

J • 
, 
? , 
1 

~ 
t 
f 

r 

'. 

'1 -

. 
j - _._-- ------_._---

CHAPTER VI 83 

THE SCOP~ OF ~DJUDICABILITY 

As distinct from prov1isions in collective agr~ements 
in the private sector whel!'e ,there is n~ statutory li~itations in 

the arbitration of grievances and where arbi,\:rators have juris-, 

diption to determ~ne whether a matter is arbitrablé, the 
, 

Public Servièe Staff Relations Act in Section 91 strictly limits 

the categories of grievances ·that may be referred to adjudication , ~ 

j ! , 

\ 

1 
j, 

once the other conditions precedent td the referral ta acUudication ' 

discussed above have been satisfied. 
, 1 

In,order tOI refer a grievance of an), indivfdual employee 

to adjudication, the grievance must fa11 within the ambit of, 

either of twa categories; "'1 

(a) ,a grievance is with' respect to the interpretation 

or a~plication in respect of him of a provision 

.... of a collectiv:e agreement or an arbitral award or 

(b) . ' a grievance with respect to disciplinary act~on 
• l ' 

resulting in discharge, suspension, or a financial 

pena,lty. 

,·It can be, readily seen, then that although the right 
l; r 

to g~ieve matters là aIl encompAssing as setout in Section 90 " 
\ 1 

of th~ Act including inter alia the interp~etation 9r application 

'10 an employ~e of a' provision of a' s:tatute, or o'f a regulation, 

l!>ylaw, direction or' other instrument made or issued by the emp

loyer, dealing with the terrns and conditions of employment, 
, ' , 

these matte-rs are excluded from the purview of third party 

adjudication"\ and the decision on the grievance taken at the final 
i, l ' 

levei in the grievance process is final and binding. for aIl 

purpopes of the ~ and t, no f~rther action may be t~ken thereani . 

- The records of decisions of the' Public Service Staff 
1 

ReIati'ons Board a~e, replete with q~cisions of adjuqicators who 

have been required. to de'termine the proper scope of adjudication 

under; Section 91 of ..the Act and, accox:dingly, have reJected' Iarlge 
~ 

nurnbers' of grievances a,s being non adjudicable. Parties have 

attentIi.t:ed on ocqasion, by insertinq provisions in the collective 

agreements, to enlarge the scope of adjudication, however, such 
,', 

attempts have been detèrmineà to be invalid ;In the 1ight of the 
~I! ~ 2 .,. 1 

"statutoiy prov.isions 

,<7' 

-'----------
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Thus, Parliament has distingui,shed between those 

"r~ghts" which can be safeguarded through the grievance procedure 

and those which can be protected through third party" adjudicatio~. 
The distinction was commented upon:by the first Chief Adjudicator, 

H.W. Arthurs in this manner: 
nIt is evident that parliament could have 
given a broad mandate to adjudicators to . 
hear ànd decide aIl matters which can be 
made the subject of grievances. Instead, 
the legislation specifically limits adjudication 
to grievances involving either the adminis
tration of the collectiv€ agreement, or dis
ciplinary action, although an employee has 
the ~ight to grieve where his interests are 
affected by the interpretation or application 
of a provision of a statute, or a regulation, 
by law, direction or other instrument ••• 
dealipglwith the terms and conditions of 
einployment. n3 

Adjudicators have held that the followi1ng classes of 

grievances inter alia are not adjudicable under the provision~ 

of Section 91 (a) and (b) of the Act. ) 
~, 

1 

'(l~ Alleged inequities dr discrepancies in 

classification or reclassification or conversion 
to a new pay scale. 4 

1 

(~) A ,written reprimand, not involving any financiéll 
penalty.S 

, 
(3) Deni~l of promotion ~lthough a denial of an . 

incremènt could in certain circumstances, constitue 
di~ciplinary action. Sa ' 

p (4) Re,~usal of a special holiday when the 'refusaI was 

not pers9nal in its application but general 
'1 '6 

througho~t the public service. \ 

(5' Alleqedl>;;"t~,~"" al>p~~caUon or interpretation \ 
of Public Service-te~s and conditions of employme~~ 

( 6) 

regul{ltions. 7 " , 

Alleged d~scriD;lination~in competitions conducted 
[ 

by the Public Service Commission requiring a 

langu~ge qualification. 8 

" 

! 
l 
l 
l 

1 
1 
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(7) Allegation that certa,in employees had been 

hired without notice of ~ompetition appearing 
" 

to violat~ the Publlc Service Employment Act 
and not a bol1ective agreement. 9 

(8) Al1eged improper treatment with[respect to sick ,'"' , 
1eave, where it appeared, inter a1ia, that· the 
grievance was not one in respect ofwhich no 

, administratiye procedure for redress i5 provided 
, '10 

in or under any Act of Parliament • 

85 

(9) Alleged improper compulsory retirement'action by 
Deputy Head by virtue of authority·contained in 
Section 20 (12) of the pub11ic Service Superannuation 

1 ' . Il Regu éftlons. 

(10) Al1eged violation of a ru1e relating to overtime 

compe~sation appearing in a personnel manual"used , " 

w~thin a hepartment but .not" relating to any 
... Il t' 12 ' prov1s1on 1n a co ec 1V~ agreement. 

- f 
'\ ~"" .. 

(11) Where it is c1~r on the face of the recori that 
an adjudi9ator has no jurisdiction ta grant relief. l3 

Attempts by Parties by Agreement to En1arge the Scope 
of Adjudication 

"'" As stated', parties have attempted on occasion to . '" . 
enlarge the scope of adjudicabi1ity by inserting such provisions 

~ G, l 

in their collective a:greellJents. ,Such attempts, however, have' 

1 • 1 
l 

,been ftetermined to be invalid in light of the statutory provisions 
, • 14 in the Public Service Staff Relations Act. In SaI ter and Purs aga , 

[' -
the grievors attempted to refer grievances to adjudication 
concerning "warning letters" which related to their performance 

, ' 

as letter c«rriers. They re1ied upOn a provision in the co1- \ 

lect~ve agreement 'for the Postal Operations Group (non-supervisory) 1 

that "discipli.ne sha11 be for just cause and subject to the r 
::ievance procedure and adjudicatio~n. The Chief Adjudicator, J 
4irst~y,[de~ that the warning 1etters constituted 1 

"discipline". It was the~ necess~ry to determine, whether the i 

grievances could bel referré4 ta adjudication by virtue of a 
,1 ""-,' ' " 

provision in th~ collective agreement -- when the grievance , 
1 
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~as not re~ble 'to adjudication under SjCtion 91 of thê ~ 
as it did not r~è to.....(a'}l the interpretation or applica'tion 

of a provision of a collective agreement or (b) disciplinary 
, 

action resul ti~ in discfiarge, suspension or a financial penalty. 

He stated at p. 19 of the decision: 

"In rea~g article 9 as 'a who le , l find 
that the' parties have attempted to incorporate. 
in ~ t 'not only the whole of the griey~nce' ' 0 

procedure on which they have agreed, but 
aiso a reci tation of what employees are-. 
entitled to by'statute, and then the parties 
have gone further and a ttempted to ïmprove 
upon or modify the statutory rights which 
already iexist ..• the right to grieve is ' 1 

statutory created by ,Section 90 of the ~, 
just as the 'right: to refer certain cases' 
to adjudication i5 created by Section 91. 
Yet sorne employees speak of article 9 as 
though, it a10ne gave them the right ·ta 
grieve and to go to adjudication." 

At p. '21 the Chief Adjudicator stated in part· ... 

referring to ISection 91(1) (hl: 

"If it had been contemplated that aIl 
discipline should be adjudicab1e" Par1fament 
would have said so" "The statutory juris~ " 
diction of adjudicato,rs is confined ta . 
those forms of disciplinary action spedlfie~ 
in paragraph (h) of Subs~ction l of Se'ction 
91." 

,-' Counsei for t~e grievors argued that the adjudicator 

not asked to adjudicate upon disciplinary action but on 

the interpreta tion or application of article 9 in the collective 

agreemt~t, i.e. that "discipline" sha1l be ~ubject to 

adjudicatibn. At p;' 21-22 of the decision, Mr. Jol1iffe posed 
'\r, /' 

t~e following ~uestions: / 

\ 

·Can the parties by indirect means, confer ' 
on the adjudication system, powers and 
, responsibi1i ties de;l.iberately withheld 
by Parliament~ Can' the jurlsdiction 50 , 
carefully delineated in the Àct he indirectly 
en1arged ••• and substantialry-enlarged by 
way of provisions the parties agree between 
themsel ves to wri te into their gr~evance -
procedure? Can they create entirely ,neW 1 

substantive riqhts disguised as procedura1 
pro'Visions ••• ? ".". Can the parties by 

\ 

" 

". 
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$lgreement between themselves prope:rly, • ,1:} 

charge the Board and the adju~lication system 
wi th the addi tional costa of an enlargèd , 
'jurisdiction 'never authorized by Parliamerit?" 

He' concluded: 
.-

"that the parties cannot achieve by 
indirect rneans 'that which could not have 
l?een. achieved di\rectly .•• The j urisdiction 
of adjudicators i5 ••• limi ted to the " 
jurisdiction granted. by the Public Seryice 
Staff Relations Act. 0110. Those provisions • in article 9 of the agreement whi.ch purport 
to oreate a substantive right to adjudication 
are'of no effect". ' 

l, 

The Deputy Chairrnan, ~.B. Joliiffe, in the' case 'of 

the Canadian Union of Postal Worker;s anq Turrne~:~6, reached il' ! 
o • 1 

similar conclusioIl against adjudicabili ty where "'the CanadHm Union 1 
of Postal workers sought i~ i ts own name to re fer a group grievance~t 
a~fectin9 several hundred employees as individ-qals, relying on J . 

,a provision in the Postal Operations Group Non-Supervisory t 
'collective agreement that defin~d "grievance"' as mea~ing a, com- i 

, ' .. 1,> , 

plaint in wr.iting, pres,ented by an e~ployee on his own ~ehalf or, ' l 
on behalf of one or more emp~oyees, or by th~ union on' behalf .. ')'. 

of one or' more adequately identifi,ed emp1.9yees." 18 . \ f 
'. ~ Il ~ , . 

, The Deputy Chairman hald that such a referenoe rurpor~ } 

ting to )je 'Uhder Sect,ion 91 of the ~, wa,s not w~thin the 1 
• statut,ory provision that, "where o~ employee has presented a" 

grievance .t •• he may refer the grievance to adjud~cation nor was 
, ' '\ 

the grievance adjudicable under Seetipn 98 ,of the Act 'Cpolicy 

'grievances) l? ~h~ch enables a bar~aining agent ta ,'refer to 

adjudication aD 'a'lle9'~ion that the ern~loY,er ~as! breached ~n 0 ' 

obl:Ïgatron te;? the bargaining ,agent, because a's Section 98 Cl} 

(b) provides, the obligatiçJ:1 must not be an' obligation the" 

enforcement of ,hich may be the subjec~ of a grievance of an 
- , 

employee in the barg~ining uri.1t to which the. collective, 

agreement apPlies. ';rn th~s ca~ the dispute could' be the 

subject of an ,individual employee grievance. Thus the jù~is

'diçtion, to a~udicat~ ~s based excluéively 'on the',statu;e a:nd ' 

cou~q ,not, b~ '~r1arget;1 by way of a de.finltiQ~ \greetl to .by the 
,parties.' . éJ 

" 
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, ~ 

The issue arose again in Bari120 , wherein adjudicator 
\ 

Lachapelle, rejected the ratio in Sa1ter and Pursagaand ruled 

in a preliminary ?ecision that a letterof reprimand was 
.-

adjudicable under Sectiçn 91 (1) ,(a) of the Act, relying on tne t~ 
t 

article in ~he\appliçable collective agreement which provided 
\ '< 

that discipli;ne shall pe for just cause. The employer applied 

to th~ Federal Court (Trial Division)21,for a'Writ of 'Prohibition, 

to prohibit the adjudicator from proceeding to consider the 

grievance on the m~~its: Mr. Justice Marceau granted the Writ 

deterrnining that the statutor~ jurisdiction of Adjudicators was 

c9nfined. to those forms of disciplinary action specified in 

Section.91(1)(b) of' the Act. 

-

" 

He stated iri part: 

"1 do not think that paras. (a) and (h) 
of S. 91 (1). of the Public Service Staff 

'Relations Act can'be interpreted ih 
isolation [rom each other. In enacting 

'this provision Parliarnent c~early.intended' 
ta ~imit and define the cases in which an 
employee, whether,or not he was a mernber of 
a union, would' be entitled to submit his 
grievance te this method of adjudication 
which it w~s establishing and entrusting , 
ta the sapervision of the Board ehat it has 
just created. It is clear that Parliarnent 
did t>llot intend all grievances to require the 
intervention of an official adjudicator in 
addition to the levels of .the ordinqry procedure. 
First 'in para. (a) i t considered cas\es in- . 
volving some~ group interest (when'ce moreover, 
the requirement of S. 91 (2) and then in para. ,>' 

, (b) it dealt with cases of disciplinary 
action in which individual interest is 
clearly predominant. By expressing itself 
as it did, Parliament appears to me to'have 
intended to bégin with an overall consideration 
of aIl grievances involv,ing disciplinary 
action agàinst individuals and then ta eliminate 
aIl but,those dealing with disciplinary action 
,entailing' 'discharge, suspension or a financial 
penalty. In my.yiew~ this provision of para. ~ 
(b) is specii'ic, C'èmplet~ in itself and 
applicabla to aIl employees whether Qr not 
they are covered by a c,'Âllective agreement, 
and it is the only provision applicable when "21 
the g~ievance concerns disciplinary action '.. ~ 

, \ 

1 
l 

, 
" 

\, 

" ~ . 
• 



, ' 

1 
\-v 
" ; 

" , 

" 
<. 

f 
( 

C ~ 

[ 

~ 

f 
!, 

; 

t /' 

f 
[ 

'. 

89 

(ij 'With respect to the, argument. that the applicable article 

in the collective'agreement namely, that disciplinary ac~ion May 

not be taken without just cause, h9d the effe9t 'of causing all 

grievandes .concernlng disciplinary .action to ~ome wi th in th~ -
, . 

scope of adj~dication as an inter~reta~iÎgrievance, under 

Section 91 (1) (al. ' 
\ 

~ 
'The learned Judge stated: 

" ••• we would have to c.onclude that Parliament 
left it up to the agreement between the parties 
ta extend at wiLl the right to adjudiçation 
and, consequently, the jurisdiction of the 
adjud>icator, at the, sarne- tirne allowing a quasi 
automatic dis'tinction to be made for aIl 
pr~ctical purposes between unioniz~d' and non
unionized employees. It cannot be admi tted, t,-
however, that such a delegation of power 
could be rnpde in such an indirect and camou
flaged way, and it is unthinkable that such 
a distinctio~ between Gdvernment employees 

. d d ,,23 was 1nten e .••. 

A&jQdicability of Actions Taken Pursuant ta the
24 Provisions of the Public Service Employment Act . 

T!lê ~ost difficult --issues which h~ve been presented 

to adjudicators are those involving ,the· determination of the 

permissible scope of adjudication where'counsel for t~ 

employer ha~e objected to t~e jurisdictidn of'th~ adj~~ibator 
to hear and determine a reference where it is alleged that 

the actio~s grieved were take~ by management, pitrsuant to "the 

~provisions, of the Public Service E!"ployment Act and as ~uch 
were beyond the scope of' adjudication as contemplated by 

Section 91 of the ~. 

Briefly, the'~ubtic Seryice Employment Act establishes , , 
the Public Service Commission whosè mandate i5 to main tain th~ 

,merit sYst.em and j"s responsible for the recruitment, appointment, 

training and promotion of public servants. 

In addi tian, the Public Service Emp16yment Act pon-eai~s' 

inter alia statutory provisions dealing wi th demotions or r~lease' 

of employees-for incompetence or incapaoity, (as opposedo~ 

disciplinary discharges); rejection of employee's during their' . . 
.' probationary period, lay off of employees for lack of work or 

. ' 
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discontinuation of a function i resigna'tions of employees, 

declarations of abandonment of positions, resignations and "ex

piration o'f t~rms. 

It is the Public Service Staff Relat;.ions Board, however, 
, 

established pursuant to 1;.he Public Service Staff Relations A.ct, 

which is responsible-for' collèCtive bargaining, labour relations 

and the grie,!"ance procedure and not the Commission ~ 

Nor is the Commission concerned wi th management 'pre-
l ' 

ro'gati ves and responsibili ties such as the regime disciplinaire' , 

of the employer which is the responsibili ty of the Treasury ~oard 

by ,v~rtue, of Section 7(1) of the Financial' Administration Act •. 25 

The Public Service Employment Act provides for the 

es~abl'ishment of an appeal board which is an independent tribunal 
p 

appointed by the Public Service Commission to hear conplaints 

against: 

• (a) appointments by closed compet~ tion 1 that i5 a 

compèti tion open onily to employees of the Public 

Servi~e involving a promotion or transfer. 26, 

(b) promotion without competi'tion. 27 

./ 
1 

te) demotion or release for incornpetence or incapacity.28 , 
1 .; 

An examinati0n of each of the categories bath for 

which an/ appeaJ. ,'is provided' and fOl:' which an appeal is not 

provided is instructive in defining the scope of adju~icatio~. 
,J "" 

A. 

1. 

Matters fqr lVhich an Appeal i5 Provided 

Appointments by Closed Competition Involving a , 
Promotion or Transfer and (b) Promotion without 
Competition 

It has been held by adjudicators that an alleged dis- -: 

crimination conducted by'~he Public Service Commission r~quiring 

a language q~alificatio~ was not adjudicable. 29 Similarly l' , ~ 
jurisdiction has been declined '~here it has been alleged that 

certain employees have· been hired without notice of competitlion 

appearing ta viofate the Pubiic Seryice Employment Act and not 

a collective agreement. 30 
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Demotion or Release for Incompetence' or, Inci!pacity 

In Dunaenko31 a civilian employee of the Department 

of Nati'onal Defence gri~ved and referred to adjudication' 
, ' . 

9r 

• (a) his indefinite suspension which was conceded by the employer, 
, . 

prior to the adjudic,ation hearing, and (p) his .release for 

incap?lcity pursuant to section, 31 of the' Public Service Employment 

Act. Pr~or to the adjudication hearing an Appeals Office7 
of the Public Service Commission after a hearing dismissed his 

" 
appeal launched pursuant 'to Section 31 of the PU9~ic S~rvice . 
Employment Act. 

The Chief Adjudicator,\E.B. J011iffe, as he then was 

conducted an adjudicatiort hearing, heard evidence and. deteFmined: .. 

tha~ the issue in the case was whether the release under Section 

I~f the Public Service Employment Act·was in rea1ity a discharge 

1 for discipiin~ry reasons, so ~s to establish his jurisëlictioh ' 

. under Section 91 (b) of the Public Service Staff Relations Act, 
\ " 

31 

, , , 

and if this was the case, was the penalty of discharge appropriate 

in the case. 

Upon reviewing the evidence he found that there was 

not proof of,incapaci~y but rather that Dpnaenko's behaviour 

had become sufficiently .~bnormal to make him unacceptable 

(to a significant number hf other employees. He conc1uded at 

p. 58 of the decision, ,however, that the terminatior was not 

disciplinary and accordingly tha~he did not have jurisdiction 

to adjudicate upon the merits of the termination. ,He stated: 

"I have no power to determine whether 
the release .was' j,ustified or t.o grant 
any relief in relation thereto because 
that i8 a matter within the exclusive 

" J 
j urisdiction of the Public Service 
Commission". 32 ------- r-

i 

, In Cooper the grievor referred to adjudication a reference, 

al~eging that his rel~ase for incompetence and incapacity was in 

fact disciplinary action resulting in discharge, after having 

appealed his release to the Public Service Commission Appeal Board, 
Q * " ", .. "... 1 ~ Q , 

which dismissed his appeal. The ~mployer objected : to the- , .. . l " 

matter being heard hY the Chief Adjudicator ~n the!grounds that 
'1 
'-
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the ~ele~se was made pursu~nt to ~ection 31 of the Publio 

Service Emp10yment Act and could not therefore be the subject 

matter of a grievancé aS'another ~.dministrative proc~~ 
provided for by law relying upon Section 90(1) of the Plie . . . 
Service Staff Relations Act and further argued that the 

grievpnce was untimely. The Chief Adjudicator granted an 
d , 

ex~ension of time to th~ grievor and fixed a date for hearing. 

The employer" maintained its objection to adjudicability and 

referred the'decision of the Chief Adjudicator to the Public 

. ( 

~Service Staff Relations Board pùrsuant to Section 23 of the Act . -' ",. .--
challenging the Chief Adjûdi~atorls decision to entertain the 

grievance. The Public Service Staff Relations Board held that 

because anoth~r administrattve process,had been provided by 

law to challenge a release under Section 31 of the Public , 
Service Employment Act, such a terminatiorl of employment was 

~ 

not adjudicable. 

Cooper then appealed the Board's decision ta the 

Pederal Court of Appeal pursuant ta Section 28 of the Federal, 

Court Act. 

The Federal Co~rt of Appea1 dismissed thé appeal. 

Pr~tte, J., stated: 

"Under the Public. Service 'Staff Relations 
Act the- jurisdiction of an adjudicato:E" 
is'1imited bath by Section 90 and 91. 
A gr'ievance may not be referred to 
adjudication if it"relates ta a matten 

" in-respect of which no grievance ha~ been 
presented under Section 90 or to a matter 
which does not fall within Section 91. 
Under Sect~on 90 ft grievance'may not be 
presented i~ relates to a matter in respect 
of which an administrative proced&re for 

'redress is ,50 p~ovided under.which an 
employee's grievance may be redressed 
the aggr'i~ved emp10yee cannot resort ta f 
the grievance procedure under SeGtions 
90 and 91 of the ,Public Service Staff 

/ Relations Act but must submit his complaint 
to the authority which has, under the - , 
appropriate statute, the, power to'deal with 
'it., An employee who is dissatisfied with 
the decision of that ~uthority may not file 
a grievance under Section 90 and 91 in 
~espect Qf that decision ••• When a 
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X'ecollUl\end~Uon ,b ma.de by the PeP\lty Head 
under Section 31 (l) wha.tever be tlle real 0 

motives tha.'l: m.ay havé prompted him te rnake 
tt, no gr.tevan'ce under the Public Service 
Staff Relations Act since Section 31 (3) 

93 

. provides for an appeal from that J!lecommendation 
to a board which ls the sole authority with 
the power of deciding whe~er the recom-
mendation is justified. .at board is the 

o tribunal 'endowed rby Parliament with the 
power of deciding whether 'f7here is a 1?ona 
fide 'recornmendation for release on grounds 
of incompetence or incapability and wh ether 
such reco~endation should be acted upon. 

, . 
lt follows that once a board acting under 
section 3113) has decided that an employee 
'is to be released pursuant tb the recom
mendation of !the Deput;y Head, no grievance 
may' be pres"ented or referred to adjudication 
wi th respect to 'th,a~ decision. ,,33 . 

-1 

Ih references to adjudication filed subsequen't to the 
';,.. ~ 1"" _ 

decision of the a ~'ederal Court of Appeal in Cooper arising 'out 

of releases for ipcompetence or incapaçity under Se~tion 31 

of the Public Service E~ployment Act, the former Chief Adjudicator 

; 0 

3 • 

dismissed the refe'rénces without a hearing adopting the reasoning .. 
- 'II, • 

of Mr. Justice Pratte that: a release' purpo'l1ting to be make 

pursuant to Section 31 of" the Public Service Empl'Oyment Act, ' . ... ~ 

"whatever be the reÜ motives" i5 nei:ther grievable or adj udicàble . .:, 
)~ o. , 

It is apparent then at lea~that in those cases where 

an appeal is provided under ,the provisions of the Public Service 

Employrnent 'Act, i .... e. appointments by -closed competition invol

ving a promotion or transfer and in demotion or releases for 

incompetence or incapacity, that as there i8 an afuninistrative 

procedure for redress provided ernployees cannot resort to the 

grievance procedure and adjudication under,Sections 90 and 91, 

of the Pubolic Service- Staff Relations Act. . In the Richardson x-' t ... 

case the then Chief Adjudicator in dismissing the reference upon 

the ground that' in l'ight of! the ~ederal Court, of ~ppeal' s 

, 'decision in Cooper, that a, release purporting to be made pursuanJ; 

to S~ction 31 o~ the Public Service Employment Act, "whatever 

be the real motives'( ia neither grievable nor adjudicable, 

expressed concern tha.tf he regarded the rule "as an invitati6n 

01:0 abuse of the l~w. in that the, express provision for redress 

.' 
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itl .Part r::v of the Puhlic Service I)ta.ff :R.elations Aét m,ay thus 

• j 

be evaded or defea,ted by un'sc:t:'uphlous or ignorant p;rsons." 

" " It is suggested, however, t'ha"!: as there is an appe~l 

right specifically conferred upon an employee who i5 released 

or 'demoted for incompet:ence or incapaci ty , the prop!iiety of 

that action c"an 'be aired _if suc:!l action was taken for impr~per, 
motive be,fore the PUbli? Service Commission Appeal' s Boa'rd" an 

independent "tribunal operqting in the Public Service, overwhich 
, , . 

the Public Service Staff. Relations Board has neither super-
, 8 

viso1Y nor appéllate jurisdiction. It is $uggested.that 'as a 
~. Ir . 

matter o~ propriety the Public Servl.pe Staff Relations, Board 

must give effect to the decision of another tribunal specifically' 

vested with jurisdiction in the matter. 
'\ . 

However, the Public Serv.iee Employment Act did., not ~ 
? 

provide an, appeal mechanism for those 'employees who had 

~omp~aints'concerning~ 
, 

(a) a rej eetion of an' employee ,during his probationary 

period. 35 

• (b) 
f 

.a lay off of an eIJ}.ployee under fQr ~ la:ck of work 
..:1 • t' . f ft' 36 or eI.~seon ~nuatl.on 0 a une ;ton. 

(c) +esignation of an employee in anticip~tiQn of 
37 ' $'" • 'te 

a release. \ 

(d) appointment in .an open competi tion that is a 

competitton open to both ernployees in the~ 

<public Service ànd outside of the Public 

Se~ice. ~ , 
1 

. (e) declaration of abandonment of a position by 0 

an employee by whieh the employee ceases to 

be ,an employee. 38 

, .. 1 Employee~ with' grievanees involv,ing compla,ints of 
, '>.. ~ 

those matters for which both an appeal is }?rovided under the 
, . 

~Public S,ervice Employment Ac .. and of those matters for ~hich 

an appea~ 1s not provided under ~the PUblic: servic::e Employment 

Act have attempted to refer 9I'ievances to adjudication upon 

th&' basis that the employer 1 s action was in ~aot. disciplinary 
! 

j 
i 
J 

l 
cl 
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other action taken under th 

\ 

95-

or 
'\ \ t, 

in an a ttempt 

. of Sèction 91 

• 1 

to f3stabl' the provisions 

B. 

1 (b) of/the Public S,?rvice Staff Relations Act • 
.'~(.~ J' 

Matters fon Which, an. Appeëil;~ is not ~roviÇied under 
.the Public Service ~mployment Act 

(a) A Rejection of aIl;, 'EmPlàyee During his 
Probationary Period 

\ 

Section 28 of the Public Service Employment Act which 

sets out the procedure ta be followed on the rej'ection for 

cause ~f a, probationary emp;toyee does not· provide an administrrtive 

t; procedure for redress. Section 28 (3) provides that tqe Deputy 

Head may at any 1:tme dur'ing the probationary period, giv~ notice 
~ , l ~ • 

to' the ernploye~ and to the Commission that he intends to reject 

the employee fGr cause at the end of- such notice' per;i.od aff 
.' 

the Commission may establish f.or any ernployee or class of 

employees, and, unldss the Commission appoints the employee to 

another position in the 'Public Sérvice before the end of the 

notice period applicable in the case of thé ~mp1oyee, he ceases 
.' _ 0 (\ 

to/be an employee~t the'end of that periode 
.Ail 

It is clear that a probationary employee who has received 

notice. of the Deputy Head' s inténtion to rej ect him for cause 

has the right to grieve under Section 90 of the Public Service 

Staff Relations Ac~. However, if h~s grievance is rej.ected 

the issue then becomes whether he has a right to refer his 
( 

rejection on probation to adjudication und~r" ~ection 91 of . 
the Public Service Staff Relations Act. This has perhaps been 

\ 

the thorniest -is'sue' in the resolution of rights disputes since 

the i~plernentation of, theP _--=u.;....b_l--=I;;..:c=---..;s~e_r;;:..v"-l.::.· c..:....::e~S..:.t=a.:::.f..:.f;.....;:R:..::e..:.l--=a.:...t.:...l.::.· o;;..:n;;:..s:;::.-.:.:A..:,c..:.,t 
\ 

inv;>lving numerous referenc~s to the. Board under Section 23 

,of the Act. from the decisions of adjudicators., severa! appeals . , 

. from the Board, to the Federal Court of Appeal pursuant to 
1 

Section 28 of the' Federal Court Act and an appeal to the 

. Supreme Court of Canada. ' ~ 

~ l On the Aone hand it may Be' ~rgued that· upon t.he 'plain 

meaning of Secti.on 28 of the Public Service Employment Act 

) 

! , 
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'na, administrative redr~ss is contemplated and, according1y, a 

probationary 'emplayee acquires no vested right ta adjudication 
\ __.... • c , 

and once the employer has characterized the action taken as 

rejection on probation that dete:r:mination is final and binding 
c - \ 

.and deprives th-e adjudiéator of jurisdiction to eyen consider 
, Q 

\ whether or ,not th~ employer' s actions was disciplinary' action ~ 
.... 

wit~in ,the meaning of Section 91 (,1) lb) of the Public_Service 
/ " 41 

St ff Relations Act. 

Ji. .on, the O~~d, it may be argued that 1;he mere 

assertion by' the employer that there was a pejection for cause , , , 

during the probationary period and, that no disciplinary action 
, . 

was' invo1ved is not ~sufficient' and that where it is established, 
. . 

by evidence th'at disciplina . on ha~ in· fact, been taken .,. , . --

under the guise Qf reje on pro ation, then it is the 

substance/ ,and not the rm of the" ac ion taken which is deter

, mnant of wheth7r or- not tlie case i adjudic,able under Section 

91 of the Act. As a result of the decisions both positions 

a t ode time or a"n0ther have Deen predominant. 

In Caron' the very, first --case scheduled. for adjudication, . 
apd heard by the first Chief Adjudica\or, B.W. Arthurs; Caron 

g,ri~ved that·his termihation' of ,employme~t with t-he National 1 

Capi tal Commission at ,the end of his probationStry period cons-
, , ~ 

tituted 'a discharge a!}d was unjustified. The employer èontended 

thatO the termination 'r~sulted w'hén the grievor Was simply not 

appointed to a ~ositioP upon t~~comPleti;n of his probationary 

eriod. (Note that Section 28 of' th~ Public Service Employrnent 
".. 

did not apply to the National Capital Commission). The 

judicator in a preliminary decision, he Id that upon the 
c ' 

successfu1 compl~tion qf..Jthe grievor's 'probatio"nary period, 

hé should have been placed by the National Capital Commission 

in a position commensurate with his abi1ity or placed upon ,a-n , 
eligible li'st for such 'a position ,,- unless cause existed suf-

, ,1 

f~cient to justify his discharge, he"'ought not to have been 

rI:1eased outright'. After a' further heari~g, the adjudicator , . 
found Caron· gui1 ty of neither 

hence 'there was n'O' l'eason for 

permanent employee. However, . , 

rnisconduct' nor incompetence, . . 
terminating his status as, a 

he determined tha't reinstaternent 
II' , 

7 •• 



, would no.~'be appropriate, in the circurnstances and he awarded 

instead a monetary sum equal to six months pay. 
J\--
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In rej~cting the employer' s conte.ntion ,that the grievor 
'. ( 

was simply not appointed at the end of his probationary pèriod, 

Arth urs s ta t~d : 

"The statute gives an employee the right 
to an'adjudication of a disciplinary action 
taken against hirn which leads to his dis
charge. This right T is not 1:0 be thwarted by 
a' razor thin sernantic distinction between ' 

dïscharge and' failure to appoint following 
probation. " 

"The ;rnPl~~er rêferted the pr<Îlimin;>ry decision of ~hJ.djUdi~lItor . 
to' the Public Service Staff Relations .Bonrd pursuant to Section 

23 39 • Before the Board, Ithe .employer relying upon Section 7 (1) . , 

(f) of the F-inancial Administrative Act, Section 28 of the 
. . 

Public Service Staff Relations Act, argued that the subject 

,matter of Section 28 of the Public Service Employment Act unlike 

Section 7 of' the Financial Administrative Act a~d Section 91 of the . 
Public Service Staff Relation§ 1\ct is not one ov~r which the 

Treasury B~ard has jurisdiction, the subject matter of Section 

28. is the rejection of an employee 'emp,loyed on a trial basis 

and' found to be un5uitable, the subject matter of the other two 
, '" statutes 15 the application of penalties for misconduct and that 

par~iame~~' has n~t used the term discharge in relation to thé 

rejection of an employé~ o~ pr~.J.on, and that' there i5 a differepc

between the rejection of a 'probationary empl~yee and disciplinary 

action which i5 basic to the whole soherne of Ithe-legislation, and 

a~cordingly that Parl~ament àid not intend that an adjudiqator 

.under the Public Service Staff Relations Act shou~d hav~ authority 

to overrul~ management' s, decisi~n 9n the suita~ility of a pra

bationary employee; rat r an adjudicator 1 s authority ta review 

the decisian' ,of manage ent !:jhould be. confiried to 'cases where 

management was meting 

The Board he in obiter, as it was not called upon to 

determine whether the cause for rejection by a Department Head of 
~ v 

. a probationary employee appointed, by the Public Service Commission 
, \ 

may be reviewed by an adjudicator under the Publ,.id Service Staff 

o 
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1 
Relations ,Act as ~mplOyees of the National Capital Commission' - fi . 
were not appointed by the Cornntlssion and the Public Service 

Employment Act was not applicable~ 

the Board 

Nevertheless, in rep1y to the e~ployer's argument 

stated at p. 6: 

"It is i~po~ible, ip our view under the 
terms.of the relevant 1egis1ation,to draw 
as sharp a distinction QS counseL proposes 
betwe~n rejection of an 'unsuitable " 
probationary employee on the' one hand, and ' 
d~scharge as a forro of disciplinary action, 
on th~ other. Where~n _ employer terroina.tes 
the emp~oyment relationship between himself 
and a proba tionary employee, he. May be doing . , 
50 for any one "of a number of reasons -
because he has come to the conclusion that 
his original evaluation of the capability . 
and suitability of the emp10yee was wrong, 
or because he is of the opinion that the 
employee by his conduct during the proba-

-',j tionary period has merited discipline, or 
because of a combination of the two. The 
tiue reason can on1y be determined uPQn a 
review of aIl the facts. ..". Under the 
legislative scheme applicable to employment 

\ 
\ 

in the Public S.~rvice'of éanada Subsection 1, . 
of Section 91 o~ the Public Service Sta~f 
Relations Act does not distinguïsh between 
prop~tionary e~oyees ând permanent employees / 
-- 'whateverAmedy is ëivailable to both classes." , . \ .. 

In Caron's particular case, however, the Board found 

that th4 adjudicator acted within his jurisdiction in heari~g 

the facts of the case ànd that the inferences to be drawn from 

the facts of the case were his alone and,accordingly, dismissed , 
\ the reference. 

After the decision in Caron, Adjudicators followed; 
, ")' 

the pL'actice of reserving th~ir decisions on preliminary 

objections"to jurisdiction in probationary employee cases. 

pending determinatio~ pf the facts in the particular case. 40 

In Mor~ison4l, the grievor èontested his rejéction 

on probation 'on the grounds that he was not a probationary 

employee at the time 'as he \had been rehired after retiring f~~m . \ ~ 

,the Public Service on Medical grounds. Adjudicator Martin neld . , 

in a pre1i'minary dec;ision tha.t in t.he circumstaJ;lces the grievor .. 

-.. 

! 
1 

! , , 
.1 
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was not 'a probationaiy' ernployee é:!nd had the stptus ofa per-

" 
manent empl,oyee at :the time of termination. A further hèaring 

was held to Qeterrnine whether t,l1ere was just -cause for discharge 

of the grievor. ,The adjudicator held that the griev~r had 

. suffered discipl~n~ry action, and that his ~onduct _ did not • 

, wàrrant c:;1i~ciplinary action and Grdered him rei:J;lstated. 
~, 

. ' 

The decision was referred' to the Public Service Staff 

Relations Board pursuant to Section 23 of the ~., The Board" . . 
set aside the adjudicator' s decision upon the basis tha t the 

adjudicator had erred· in" ftnding th~t Morris4\on was not a 

probationary employee and referred the matter, back to the, 

adjudicator for further heating. In the interirn tpè parties 
~ 

settled· the dispute. , 
---' ---

-The Board haVinr determined that--the adjudi'c'ator ha-d''=--

, err~~ in finding that MOfrison' was hot a probationary employee 

afforded a full opport'uni ty of another hearing for the partfes 

to -a~dress tbernselves toi the- issug whether- a probationary 

ernployee in the circumst6.nces OffMorrison was' enti t~ed to re_~er 
his grievance to adjudication un er,Section 91 of the Act.\ 

o , 

After full argument the ~oard de ermined: 

(a) that Section 28 (5) f the Public Service Employrnent 

'Act does not prdvid ah "administrative procedure 

for redress which w uld preclude a probationary 

employee from prese ting r a grievance pursuant t6 

pection 90 (1) of th Public Service Staff Relations 

Act; \ 

,Ch) that the terpt "employee" as defined in Section 2 
• \ 1 

of the Public Service Staff Relations Act clearly 
l , 

includes a p~obatio ary employ:ee q.nd there are no 
~ 1 ! ' 

qualifying wbrds an li'ere in the Act that impos~ 

limitations ~n, the r' ghts that may be 'exercised' 
l 

by a probatibnary em loyee ~v;er ahd' ab~ve any ! . . l' 

limitations ~hat are ,mposed on continuing ernflOyeeS; i. 
(c) . the Board d,termi~ed f~~;r considering Se~ti~~ 

28 (3) of th~ Publlc Se vJ.ce E 10 ment Act and 

Secti/on 7 (~} (f) of' the Financial Administration 

.) / , 
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~. 
Act, at p." 111 th~t it could not have been 

the intentioq 'of Parliament that the do,or to 

adjudication snould be c1osed<by a Deputy Head 

taking disciplinary acti-on and camouflaging it 

as rejéctioh, on probation thereby precluding 

a "probationary employee from having his. . 

. "discharge: examined .Dy an adjudicator; 
<> ~ .., , 

''\--d) the Board placed a caveat on, this .detérmination 
. \ 

at p. 17.: •. ' 
'. , , 

"It does not follow that aIl a pr<?bationary 
,employee has to do to have bis gr~evance 

/' 

, adjudicated' on its merits is to allege 
disciplinary disçharge. ~! he refers 
his ~r~evanèe ~ adj u,dic-ation ar:d~bfs~cr~im ____ =_~_~~'_ 
that h~s sever~nce from employment const1tül:'ed---
disciplinarY,action resulting in discharge 

o , is challe~ged by the employer, he still has 
to prove affirmatively that the matter is 
wi thin the jurisdiction of the adjudicator .• " 
., •• 'and at p.- 20 Il'the bun}en' of showing that 

\ the ,.action taken by the employer 0 is in fact 
discip1inary falls on the aggriev1 /' 
employee. " . '~~ ,f' 

• 1 

(e) the ,Board at p. '20 of. the decisi~n discussed 

~he criteria an'adjudicator should adopt 

ln assess\IW w~ethel:' a p~oba~ionary emp-loyee . 

has establisl}ed thatl, his grievaJ;,lce falls ' 

within the jurisdiction of an adj?dicator 

, under Section 91 (1) (b) of the Public 

Service Staff Rela'tions .Act: 

e 

"The adjudicator must take into account the 
fact that a depu"t€Jhead, ,in rnaking up his 

: 

mind to J;ejéct a probationary employee, will , 
weight a variety of factors, includ~ng not. only 
competence and competence, but also compatibility 
work h~bi ts ( response to direction anÇl so on 
some "aspects of which may a.t first glànce 
appear to have a disciplina·ry Ç>vertone. ~he 
adjudicator can assert j\prisdiction ,in response' 
to a grievance 'Unde,r S~ct,ion 91{1) (b) .only if 
the real and effective cause for termination of 

/ 

-' 
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~lOyment is sorne sort of disciplinary mis-, 
conduct or default that would, if e.stablish~d,' 
warrant disciplinary action. Rejection for 
cause whiçh is no t, disciplinary' in this sense 
is not reviewable. by an adjudicator." - . , 
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The Board concluded at p. 21 that where the employer 

asserts that the employée has been rejected for cause durin9 

his probationary period. it was incun:tlent upon the adjudicator 

to make an inquiry as to: 

"whether the real and effective vreason for<
termination of emplo~ent is disciplina~y." , 

Adjudi~ators f~ed wi th' probationary employees presenting griev';nce:·'8. 
,-

, alleging wrongful disciplinary action after the Board d~cision in~. 

Morrison adopted the cr~teriQn set~ut supra ànd asserted their 
"il • • ~ J 

jurisdictiqn to, deterrnine the lT\erits of disciplinary action 
. 42 

whether or not i t was. 50 characterized by the employer. : 
( .. 

'The next case of importance in tracing the chronology 
oi ".rejection on p"'robation cases" was '. that "of Fardella. 43 

\~ardella grieved his rejection on ~obation.and referred it to 

adjudication. The grounds for. rejection,were primaril~ base9. 

upon his refusaI to take a~l'of·the boys in his.charge at ~n 
Indian School resi~ence to chapel services on Sunday mO~ings. 
The grievor contended ~~ h~,refused"to or~er any children to 

i' 
attend chapel services because any coercion with regard to 

rel~g~us observance was c<;>ntrary to his own co~scieb'ce, as 

'he felt that there were strong moral g~ounds for allowing . , , 

children freedom of choice~ 
".::::J -

, Adjudicator Meyer as he then was, found that the 

grieV~'s own right ~o religious fieed9m had not been vloiated, 

-nor had the religious freedoms of the children been abrogated 

as ~Ilaimed by the grievor. 0 The adjudicator 'also had tQ 'deal 
l '" ~ ~ , Cl 

... with àn objection to his 'jurisqictiq'n, under Section 91 of 'the 

Act dismissing the objection after hearing evidence and con~ 
clu,ding that the l!~ference to 'adj;udica"tion concer~ed a grievance 

~th 'respect to disdiplinary actipn ~eSUl~ing in discharge, 

~ The adjudicator deterrnined that so~e disciplina~y 
action was required but tempër~d the discharge by a suspension 

" for the period bètweèn his terrnination and reinstatement subject 

.' 
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to the ,grievor filing with the r~gistLa~ of the Pu~l~c Service 

Staff Relations Board a written undertaking that he would 
, , 

conform to the, instructions relating to bringing the children 
,.. . -.... -. 

to religious services on Sunday morning'. In th.e event he 
, . 

fàiled to file such an undertaKing the discharge would stand. 

"" The grievor referred the decision of adjudicator 

Meyer to the Public Service Staff Relations Board pursuant to .. , 

Section 23'of the Act which affirmed the decision of the 

adj~dicat6r holding that the ord~r given te the grievor by his 

supe~orslrespectin~ the attendance of the boys at chapel 
'\ , 

services was legai 

religious freedom. 

and did not ~bridge ievor's right of 

-J 

The grievor then appealed to 

App~al pursuant to Section 28 of 

aside the decision of the ,Public 

Court of 

Act to set 
----~------------

Board. 

The Fe~eral Court of Appeal affirmed 

Service Staff Relations Board stati 

deci~ion of the Public ' 

, 
attendance was not an abridgement 0 

absence of eyidence that such attenda 
r 

cornpulsory church 

of religion in the 

contrary to the 

qhild's ~eligious belief. r---I. 

More important, however, for 

discussion, were the commènts of Chief 
\ 

of this 

at 

p. 589-590'of the decfsion'with ~espect to to the 

adjudicator's "jurisdiction. "He stated: 

( 

. . 
"While the question 1S not free from 
on the material in. this,case, '1 am not 

- prepared to disagre~ with,the conclusion 
of the adjudicator and of the Board that 
there was a dismissal. In coming·to thàt 
conclusion, l do not wish to be taken as 
expressing an opinion that where there 
has been in fact, a rejection •.• under" 
Section 28 of the Public Service 
EmPlo~ent Act, it c~n be classified as 
a dis~ssal in o~der to create jurisdiction 
under Section 91 of the Public Service 
Emplorment Act $~hould read Staff ~ 
,Relatlons Act). Insubordination. eduring 
a probationary period might as weIl be 
"cause" for rejection, either of itself 

'or take~ with other matters, just ~s it 
might bé'ground for disciplinary ~ction 
~ven during a probationary periode There 

.. "'::' "" ...... 

/, 
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should, however, be no room for d9u~t, • 

, if the matht!: is handled as it should be 
handled, as~to what aCbi,m has been taken. li . . 
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This statement of the Chief Justice in Fardella· ,- .... _ 
• 'If 4.4..Jo. . 

influenced counsel acting for the Treasury Board as employer . , ., 
'Q and in sub~'equent cases they renewed their obj ections ta the . '. 
~ jurisdiction of adjudicators to inquire into the facts of a 

particular ~ase ,\to determine whether :in fact the action taken 

~ b1 the employer in that case, was a rejejtion t'for caus~ or a 

\ . discip1inary discharge for if the employer had characterized 

.. 

the action taken as rejeçtidn for cause it was alleged that t~is . . 
was suff~cient for Section 28(3J and (~) of ~he Public Service 

Employment Act to apply and ousted the jurisdicti.on of the 

adjudicator und~ Section 91(1) (b) of the Public Service Stqff 

Relations Act. 
/ 

.. Although counsel met with little success with this 

argument it was resolved to first advance-this argument before 

an adjudicator and if rejected ta refer it t9 the Board an~ 

ultimately ta the Federal Court of Appeal. 

In Jacmain the grievor had joined the office of the 

Commissioner of Offièial Lan9u~ges) and had beeu ~ejected during. 

hi's prdbationary period by the comniissioner. He presemted a ' \' 
, 1 

grievance pursuant to Section 9Q of the Act and when it was re-

jeèted he referred itto adjudication alleging that his rejection 
on probation was.in fact a disciplinary discharge; 

Counsel for the employer disputed the jurisaiction - . 1 0 

• 1 
! . 

of the adjudicator submitting that the action taken with 

respect ta Jacmain was not a discip1inary discharge but. . , 

a rejection of an employee during his probationary period 
\ . 

pursuant ta Section 28 of the Public ~ervice Employment Act and 

thus could not be the subject matter of a reference under Section 

" 

Having considered the submissions of the parties and 

having reviewed the evidence 'before him, adjudicator Weatherhill 

concluded .t.hat the employer's rejection of Jacmain'aonstituted 

a dis~iplinaky discharge thus clothing him with jurisdiction 

\ 

! " 
1 
1 
1 
i 
i 
1 

'~l 

r 

1 



~ 
;. , 
~ , 
! 
'1 
" 

~: 

f .. • ~k 

~ 
" 
f. 
, 
l 

" , 

/ 

\ 
~-> "'" 

n ~ 

-(~ 
r 
1 
! 
e-
l 
~ 

",\ 

i 
~ 
i 
1 

,1 

! 
t 

1 
C~ 

--j 104 

o under Sectio~ 91 to hear the grievance on its merits. 

sequently held a hèar~pg on the merits and held that there had 

been insufficient reason for Jacmain's discharge, allowed his -

grievance and directed reinstatement of his pos~tion and 
, 

, reimburs'ement for 10ss of earnings. 

Adjudicator Weatherhill found on the facts at the' 
/ 

last page of his decision: 

,,,, 

"Having heard and considere<d aIl' the 
evidence, l conclude that the behaviour 
of the grievor towards his collea~ues, 
his superiors and sorne of his subordinates 
was somewhat irascible, reflecting his 
own personality •. He did not fully adjust 
to the practises and atmosphere of the 
office and to the requirements of his 
~uperiprs.n ' 

1 

He concluded: 

"I do not, however, cb~S.der this te be 
sufficient reason for his dischar~e:" 

The employer referred this decision to the Public 

Service 'Staff Relations Board pursuant to Section 23 of the .. 
Public Service Staff Relations Act. 

The Board agreed with the adjudicator and dismiss~~ 

the reference: 

• 

/, 

1 

"We do :\.:lot find that the adjudicator in 
the instant case erred in 1aw or_exceeded 
his jurisdiction by agreeing to hear the 
case notwithstanding' that the aggrieved 
employ~e was on probation at t~e time of 
the termination of his employment or that 
the termination of his employment purpor
tedly was a rejection during probation 
made pursuant to Subsection 28(3) of the 
Public Service Employment Act. Neither 
do we ~ind that the adjudicator erred 
in lawor jurisdiction'when,-havLng . 
concluded that the reasons for dismissing 
the aggrieved employee were of a disciplin~ry, 
nature, he heard the case as a grievance 
against disciplinary action resul'ting in 
discharge." ' 

The employer then,referred the decision of the Board 

to the Federal Court of "Appeal pursuant to Section 28 of the 

Federal Court Act claiming that the adjudicator had exceeded 

\ 
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his j'Uri s,diction . ' .. <f 

The Court Qf AP~eal per Heald, J., having referrJd to~ 
Farde11Çt v. The QUE;en, stated Qat p. 8-10: 

l have no hesitation in expressing the 
view that the conduct complained of in 
this case is a classic example of 
behaviour which would justify rejection ' 
of an employee'during a probati.on period 
(and this was conceded by the adjudicator). 
If might also be ground, for disciplinary 
action even ~rin4 a probationary periode 

However, on the facts here preêent,_it-is
c1ear that the employer intended to rejeœt 
and did in tact reject during probation 

,and was"in my view, quite entitled 50 

to do. That being so, the adjudicator 
was without jurisdiction to consider' 
the grieva~cé under Section 91 and erred 
in law in so dQing." ' 

" Mr. Justice Heald then referred to the decision of 
, , 

't~e Supreme Court of Canada l'n Bell Çanada v. -O.!fice and 

P~fessional Emp1oyee t s'International union~5and then stated: 

1 • 

"In my view, the who).e intent lof Section 
28 is to give the employer an opportunity 
to assess an employee's suitability for a 
posItion. If, at any time during that 
period, the employer conclu~es'that the 
employee is pot 'suitable, th en the employer, 
can reject him without the employee p 
having the adjudication avenue of redresse ' 
To ho1d that a probationary emp10yee acquires 
vested rights to adjudication during his 
period of probation is to completely 
ignore the plain meaning of the words 
used in Section 28 of 'the Public Service 
Emp10yrnent Act and section 91 of the Public 
Service Staff,Relations Act. 

,Mr. Jacmain c1ear1y had the right to grieve 
under Section 90 of the Public Service Staff 
Relations Act. His grievance was considered 
and rejected. However, not aIl grievors under 

'Section' 90 are entitled to adjudication und~r 
Section ~l. The right to adjudiqation is res
tricted to those grievors bringing thernselves 

'within the fou~ corners of Section 91(1) wpich, 
on the facts here present, Mr. Jacmain_MS_not_ 
been successfu1 in doing. 

Jacmain then appealed the decisiort tb the Supreme 
Court'of Canada. 46 
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The Supreme Court of Canada delivered a majority 

judgrnent rendered by~,de Grandp~~, J..., cçmcur~ed in' by Martland 
~ , 

J'udson and R~tchie, .T.H ... aO;oncurl:'~ng judgment by ~igeon" J.,' 

agreeing in the.resplt and a dissenting jud~ment rendered by 

--Dickson ~ J., wi th whoIl\ the Chief Justice and Spence,_ J., concurted.· 
~ 

At p; 37-38 of the decision having stated that-l'le con ... 
" 

cur~ed with the views expressed in the Court of Appea1 quoted 

,supra, stated with résp,ect to th~ autho'\:-ity to reject' under 'Seétior .:. 
" . 28 of the Pum1îc Servièe Employment Act. 

\ , 
, .. - ( 

,ItThe employer' 5 right te reject an employee 
slur ing a. plfoba tionary per ipd is very broad. \ To 
upe the words of S. 28 of the Public Service 
Employment Aat/méntioned above, it is necessary 
only that ehere be a reason{ Counse1 for the 
appe11ant forthrightly acknow1edged at the hearing 
that a~ first g1ance t~e legis1a~ive provision 
a1iows the employer to advànce alI,Rost any reason,. 
and'that the emp1oyer'sfdecision cannot be dis~ 
puted unless his çonduct was tainted by'bad faith. 
He neverthe1ess submitted that by the combinèd 
effect of S. 28 of the ~ublic Service Emplo~ent 
Act and S. ,91 of the Public Service Staff R~atio s 
Act Parliament removed disciplinary, matters from 
the empioyer's disc:r;etïon. He aiso clearly agree 
with the findings of the adjudicator and'the Board 
that in this case the reason for the rejection was 
purely'disciplinary. \ 

~ , , 

Mr. Justice de Gra~dpre, J., th en explored the jurisdic-

tional; I;?toblem at p~8: , . 
"tn view]of my finding on the merits, l do 
not have to ,decide whether the adjudicator has 
jurisdiction when tqe rejection i5 clearly a 
àisciplinary actiOn. The employer denied this 
~ur±5diction before bo\h-the adjudicator,and'the 
Board but appeared to accept it in this Court. 

, Clearly, ff the Public 'Service Employment Act 
,does not give the adjudicator jurisdiction in 
such a case, the consent lof the employer cannot 

• do 50: ES,sex Coun,ty' Council v. Essex Incorporated 
Congregat!onal Church Union. ,The question remains ope 

~ .It 

Mr. Justice de' Grandpre copcluded, at p ... ' 38: 

"The case at bar iJnot a casi of disciplinary 
action. ~~e employee's poo~ conduct, inascible at- . 

. titude ând unsatisfactory aqjustment to his sur
roundings were valid reasons.for his superiors' un

. wil~ingness to give him a permanent position in his 
service ~ and dismissed the appeal. 

Mr. Justice Pigeon in his concur~ing 1udgment stafep ,S . 
follows at p. 40 et' seq. 

/ 
/ 
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Board and 

( 
"1 had the advantage of reading the opinions 
written by Dickson and de Grandpr&, J.J. As 
my approach to the ques'tions raised is somewhat' 
different l find it necessary to express my 
own views. . ' 
At the hearing, counse! for the Attorney~ 
Genera! proper!y conceded t~at the right off 
a probationarY'ernployee to launch a grievance 
against a disciplihary 'dismissal could not be '. 
ousted'b~ making such dismissa! in the forro of 
a rejec~ion under S. 28 of the 'Publ!b Service 1 

Emptoyrnent Act. This means that, on a grievance 
bêing filed, the Adjudicator had"jurisdiction' 
'to inquire whether the"rejection was in fact 
a dismissal as alleged by \:.he grievor. l '. 
therefore agree that the Public Service ,Staff 
Relations Board was right in 50 holding in 
accordance with Fardella v. The Queen., 

Î .•.•. , ..• While the Adjudicator was entitl~d 
to inquire whether the grievor's rejection' 
was in fact & disciplinary .disrnissal, this 
inqu'iry was on a fact on \olhich his jurisdict~on 
depended, his findings could not therero're 
be considered as conclusive and wa~ subject 
to review as a matter of law. (Bell 'l'. Ontarie 

n Ri hts Çommission).· 1 
eviewed the opinions of 'the Adjudica~or, the 

eral Court of A~peal, the Judgment of Pigeon, 

J ' .. ' continued: . 

"It will, be that, whereas the Adjudicator 
affirmed by the Bard was of the opinion that 
the facts shown in upport of the rejection, 
were not "sufficient reason" for Jacmain's 
discharge, the Federal Court of Appeal was 

J of the view t,hat they were lI~ple cause for 
• rejection". In my view this means that 

the true questions in this case are the 
following: 

1 

-1. Was the Adjudic1ator entitled ta review 
the sufficiency of the cause of rejectioQ 

, in order to decide wheth'er i t was in fact 
~<disciplinary dismissal? 

2. If so, was his opinion subject t6 review 
by the Federa~ Court of Appeal? 

It is clear that, prior to the enactment of the 
'~ublic Service Staff Relations Act,/a rejection 
of ~ probatipn~ry employee under S. 28 of -the 

b 
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Public'Service Ernployrnent Act,was just 
as final as a discharge by the Public Service 
Commission under S. 21. In the latter 
case as we have seen, the Federal Court 
of Appeal ,decided in Re., Coope'r that ~ 
S.090 and 91 of the Public Service Staff J 
Relations Act would not authorize a grievance 
when the Public Service Commission had 
upheld a reco~endation of the deputy head 
that the ernployee be released., Although l 
agree that, in the case of a p,rob'atiqnary 
emplbyee rejected by the deputy ~ead under 

,S. 28, an Adjudicator has jurisdiction ta 
. inquire whether what is in forrn a rejection 

is in substance a disciplinary disrnissal, 
l cannot agree that this does invest the 
Adjudicator with juri~dicti~~ to review 

lOB 

the deputy head's 'decision as ta the suitability 
of the employee. 

In the pr~sent case, "the Ad"judicator found that 
there were grounds for deciding that the employee 
was unsuitable. However; differing in 
that respect from the deputy head's -judgment, 
he was of the opinion tnat those grounds, " 
as estab~ished before him, were not sufficient 
to justify the rejecti6~. In m~view this is 
what he was not authorized to do because he 
only'haa jurisdiction td review a disciplinary 
dismissal ~ot a reject~ On the"hasis on 
which, the" Adjudicator Pfoceeded in the instant 
caèe, he,would review every rejec~ion because 
he would hold it to be disciplinary whenever 
in his opinion there wa~ insufficient cause. 

,Just as l cannot agree that'the employer can 
deprive an employee of the ben~fit of the 
griev~mce procedure by labell,ing, a disciplinary 
'discharg€'a rejection, l cànnot agree that an 
Adjudica~r may proceed to revise a rejection 
on the' basis that if he does not consider, it 

~ adequately rnotivated, it must be found a dis
ciplinary dischar<je\. 

l doubt that if l field the Adjudicator could 
review the sufficiency of the cause of rejectipn, 
I\would hold the Federal Court of Appeal entitled 
to revise hi's decision •. It is tr~ that it is 
a fin ding on which his jurisdiction depends, 
however, it was noted in Segal v. The City of 
Mon~eal, at p. 473, thâ~ where the juris
diction depends upon conteste~ facts,~a 
superior court will hesitate before reversing 
the inferior court's finding of fact, and . 
will only do 50 on "~tremely strong" groùnds. 

; 
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oJ t~~ whole~ ~o~ever, it app~ars to me 
t~at in this case the result'of the Adjudicator's 
iJquiry into the facts.was tha~ there~were indeed 
qome grounds for rejection of the employee as 
unsuitable. The decision that this was really 

'a disciplinary discharge was based on the. 
Adjudicator's judgment tQat those grounds 
were i~$ufficient. This means that the 
Adj~dicàtor substituted his opinion for that 
of the deputy head on a matter on W9ich the 
law provides no appeal from the latter's 

,decision. 

In his dissenting judgment Mr. 

reviewed the griévance and Section 28(~) 
• 0 

J. Oickson having . , 

of the 'Public Service 

(-
/ 

~Staff Relations Act, stated at p. 20: " / 

\0 

l ' 

r 

.', 

"The issue which this appeal brings squarely 
to the fore is \oThether the protection against 
disciplinary discharge extends to probationa~y 
employees. In terms,'the answèr iS.undpubted1y 
in the affirmati.ve. The word "emp1oyee'" 
contained in S. 91(1) of the Public Service 
St~fI Relations Act doe~ not exclude ~mployees 
on probation. Prima facie they are protected. 
Yet, if the in:t;erp1ay of S. 28{3} of the Public 
Service E~ploymènt Act and S. 91(1) of the ~ublic 
Service Staff Relations Act is such-that rejection 
for cause in effect subsumes discip1inary discharge~ 
th en every 'case of:disciplinary discharge cons
t-itutes inherent1y a case of rejection for 
cause and the protection proves ~o be illusory. 
Tn my view, rejection for cause and disciplinary 
discharge are separate anà distinct concepts.' 

Sometimes the aqts of an employee will givé , 
rise to disciplinary'actioh which may, or may . 
not, then or at a later date, léad~ dismissa1. ' 
Rejections for cause will be for rea~ns otherwise 
than disciplinary. The fa ct that the employer 
may have sorne cause for complaint about the' 
employee does not, by that fact a~one, trans
form what would otherwise be a di5ciplinar 
discharge into a rejection for c 
dividing line between the two may be blurred, 
but ft is a line which' the Adjudicator must 
draw and the matter i5 not concluded by the 
employer characterizing the severance as 
rejection4for cause. 

, 
Having reviewed the Adjudica~or's reasons for deoision 

, \"'" 

Mr. Justice oickson concluded at p. 32 as follows: \ 
/ 

\ 

\ 

\ 
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"Ther •. ~as ciearl; suff!cient basis for the 
Adjudie:ator' s conclusion. The "rejection tl 

g~ve effect to an intention expressed by the 
Cornmissioner of Official Languages on October 
23, 1913: The' only gtounds on October 23'rd', 
1973.,_ were disciplinar~. 

-' 
The Adjudicator went on then to resolve '. 
a ~econd ques~on, ~amelY,whether 'in any 
event an Adjud~cator has jurisdiction to hear 
cases involving. disciplina.i:"y action resul ting .", 
in discharge that are presented as rejection 
during a probationary periode He answered this 
question in the affirmative. l do not see 
in ~hat possible way the Ajudicator's decision 
of August l, 1974, can be open to attack. For 
the reason set fortW in that decisiJn he 
concluded tpat he had jurisdiction. In,my 
opinion, the conclus ibn he reached came within 
permissible limits. 

The Rieri ts o'f the case wer~ then goneGnto . 
in a later.hearing, to which l have referred, 
and at that time evidence was given on behalf 
of the employer, respecting the appellant's 
"attitude." The Adjudicator concluded that 
the appellant's behaviour was Ilsornewhat iras
cible," but he did not consider this ~o be 
suffi'cient reason for his discharge. 

As 1 read the judgment of Mr. Justice Heald, 
his.reasoning appears to proceed on this basis: 

1-

2. 

3. 

4. 

, , 
The appellant's atkitude was wrong. 

This would justi~ rejection for cause. 

There could only be discharge for 
disciplinary reasons when".there was 
no valid cause for rejection. \, '. 
The,refore, ~he terrnination of employment 

'WaS a rejection for cause, and the' 
~Adjudi~ator was without jurisdiction • 

. The reasoning, with resr.ect, contains fundamental 
fallacies. First, it approaches the matter from 
the wrong end. Two qÙestlons must be distinguished: 
(i) was tne terminqtion of employment-disciplinary 
discharge, or rejection,for cause? (ii) wae 

.terrninâtion jq$tified? The first ie a juris
dictio~al question~ the second goes to the 
rnerits. Mr. Justice Heald answered the secQnd 
question .and used'the ànswer to resolve'the 
first question. The, proper approach ~s to 
answer the ,first question and then, depending upon 

.the answer, to.proceed to the second question. 

\, 

" 
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Second, it does not inexorably follow that, 
sirnply becaRse there lurked in the background 
sorne cause~hwich might justify rejection. the 
termination mSuv·r/ of necessi ty, be rej'ection 
and not disciplinary discharge. ' 

-1 would allôw the appeal set aside ~hat 
judgment of the Federal Court of Appeal and, 
restore the decision of the Public Service 
Staff Relations Board. 

~, 
Professor R.E. Norman, has canvassed the etfect of 

three- judgments of the Supreme Court of Canada in the adjudication , 

of G.M. Smith47 ,\ p.B et seq.: 

'1 

1 

, , 

"My analysis of the Suprerne Court"s three ~ 
opinion in Jacmain cornes down to this. Five 
of the nine memb~rs of the Court) as.~t was 
composed on September 30, take Mr. Justice 

0Dickson's first point. An Adjudicator does 
have jurisdiction to inquire whether what is 
in forro a rejection is in sub~tance a disciplinary 
dismissal. But, six members of thelCourt have 
set their faces against his second point, as 
itjs set down in the above excerpt from his 
judgment. An Adjudicator's jurisdiction,in 
the case of the terminated probationer thàs is ' 
more apparent than real. The Adjudicator who ~ 
takes jurisdiction, as MrA Weatherhill did 
in Jacmain, and who is faced with ne~ evidence 
which ,. taken alone, might justify rejection, 
'as Mr. \veatherill was, ipso jure, is rendered 
impotent. In effect, once credible evidence 
is tendered by the Employer to the Ad~udicator . 

. pointing to·some cause for rejection, valid 
on its face, the.discharge hearing on the merits 1 

cornes shuddering ta a haIt. The Adjudicator 
at that moment" loses any authority to order 
J:.he grievor resinstated on the footfng that 
just cause for ~ischarge has not been established 
by the Employe.r • . 

i The Deputy Chairman, E.B. Jolliffe, has had occasion 

(in pbiter) to review the state of the law as it relates to 
J. > 

probationary employees in his second decisiQnin Rohana 
, 48 

:~ Goodale ,at p. 32 et seq.: 

\1 
\ 
\ 

"There may be many more ol:?jections to juris
diction in probationers' cases, but it can 
no longer be denied that when such an objection 

~ is ~aised, an'JAdjudicator has a dut,y to inqu'ire 
intô the "jurisdictional facts" and must not 
accept or decline jurisction until it is ~ 
established what those facts were. Moreover, 

\ 
\ 

. 
i~ was clearly the view of five of nine 

" t' 

, , 

~ 

f' 
t 
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judges of the Supreme Court in in, 
that if it i5 proved to an Adjudic tor a 50-
ca11ed "rejection" was in fact a discip1incOry 
discharge; the.Adjudicator has a further 
dut y • That dut y i5 ••• in the words of Se,ction 
96(1) and ,(2) o'f the Public Service'Staff 
Relations Ac.t --- to "give both paI."ties to~he 
grievance an opportunity of' being heard" 

, and then "after considering the grievance ••• 
render a decision'thereon". This was lexact1y 
the approach taken by at 1east five different 0 

Adjudicators" Arthurs in Caron, myse~in 
~abourin and Head1ei (166-2-410 and ~O), 
,(now Mr. Justice Meyer) in Farde11,a, Simmons in 
Nanayakkara (166-2-2812), and Deputy Chairman 
Mitchell in Myers (166-2-3703). In aIl these 
probationers' cases (not taken to Court by,the 
employ~r) disciplinary action, was proved, 
evidence was received on the merits and decision 
were ~endered in favour of the grievors. That 

" approach seems to have been validated by Jacrnai:n 
and Richard, a1though there remains room' fori 
doubts as to the result if (in the words of 
Oicksonr J.) "there 1urked in the liackground 
sorne caus~ which might justify rejection," a 
doubt which will perhaps be reso1ved in futu e 

, . 

case~". 1 . 

\ 1 
Jo1liffe suggests that in future, cases i t "may be!come 

establisl)ed that' the 1ine between "discïp1inary action", a~d 
rejection for cause should be drawn where ~he effective or 1 

1 

dominant cause, the causa causans of th~ t~rmination was o~e 

rather than the other. It is respecefu11y suqgested, howeJer, 

that the causa causan~test is not consisten~ with tqe decision 

of the Supreme Courtls decision in Jacmain as once it has 

been determined that there is a reason, justifying rejection. 

, . 

, " 

d\lring the prbbatiohary period, valid ~n its face, the Adjudioator 
has no jurisdiction to revi~w the matter. 1 

A ~oute of redress that has not been exp10red by 

probationers who have be~ reje~ted du ring their probationary 

period is that of the Federal Court, Trial Division in an 

app1ication- for- a dec1arati~n that the Deputy Head has not 

comp1ied with Section 28 of the Public Service Emp10yment Act 

or in the alternative that the decision to reject was based on 

erroneous grounds, whether or not the rejection was a camouflaged 
di'scharge. 

J ~ 

'1 

, , 
j 
! 

\' 
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Probationary Employee in the Private S~ction, 
(Com ared) 

113 

o 

In the private seçt9r employers and bargaining agents 

have usually reqched an undet~tànding reflectea in the collective 

agree-ment ~ there should be no rev,iew of the decision of 

the employler td reje~t a newly hired 'probationary employee, althougl 

there are sorne collective agreements that do provide for arbitral 

review of a probationary employ~e. , 

In those ~ituations where the ~arties have explicitly 

agreed that there should be no review of the decision to reject 
l ' 

a probationary employee, arbitrators have traditionally recognized 
Cl " 

the sanctity o~,such a provision. A recent line of arbitral' 

awards have held that Section 37 of the Ontario Labour Relations . . 
Act, whichprovides that a collective -agreement contain a provision 

., , 
tO, settle by arbitration aIl differene,es arising" from the inter-, 
pretation applicatien, administration or alleged,violation' of 

'the agreem~nt, includin~ any question as to whet~er a matter 

is arbi trable, and i ts underlying poliey dietates arbi trati9n 
J 

of_ aIl differe,nces arising du.ring the, currency of the collective 

agreement and accordingly, that, if the parties attempt to avoid 

this resul~ by some agreed provision barring arbitration~of any 

such· grievance Section 37(1) renders the PFovision illegal and 

unenfor~eable by an arbi trator50 • ,~ 

I~ the collective agreements that do proyid for the 

arbitral review of the rejection of a probationary ployee, 
~ " and ~n those situations where an arbitrator' assÙIDe jurisdiction 

d~spite a no review clause; ~he primary is~ue fac ng arbitrators 

~are the eriterion ~pon which the employers decis on to rêject 

a probationary ~mployee is to be reviewed. 

Messrs. Brown and Beatty have canva various 

approaches in the following manner: , 
~. 

"In the vast majority of the arlier " 
awards,' 'and indeed in sorne of the more' 
recent ones, sorne arbitrators have expressed 
the view that unless there i5 a clausé in 
the agreement ta the dontrary, the termination 
.of a probationary employee is within the sole 
discretion of the employer. Indeed, sorne 
arbitrators have asserted that in discharging 
a Qrobationer.an 'employer need not give any 



° \ 

\ 
1 
\ 

, \ 
1 

~ 
~-

Il 

1 

1 
l' 

'1. 
/. 

0 

" , , c, 
\ 

.\ 'r 

, 
114 

) 

J 
1 

1 

1 

reasons for the terrnination even to the 
employee. 1 Another arbitrator,' however, 
articulâted a'standard diametrically op-
posed to theo position adopted by tpe majority 
of his colleagues which posits'~hat, unl~ss 
the agreement ~rovides otherwise, propationary 

° employees are en~itled to the sarne rights in ' 
grieving their discha~e as seniority rated 
Gmployees except that such an ernployeoe' s 
abvious lack of a long and blarneless employment 
record might not enti tle him to the s'ame 
consideration as it would an employee who 
had such a,record. Although this position 
has received sorne 'support, in the vast majority 
of awards it has either expressly or 'ïmplicitly 
failed to gain acceptance. Betweert these two 
polarities, the majority of arbitrators have 
souEjht, ëi. rniddle ground" Al though there are _ 
sorne dif.1ferences in approach and resul t ' 

ybetweeh these awards, common ~o'âll of them 
'is tne principle that aolthough the employer ' 
is obliged to prove sorne cause for the discharge 
of a probationary ernployee, it need not be 
of the sarne forrn or weight as that required to 
justify the discharge of'a seniority rated 
employee. Necessa~ily, on this latter stan-' . 
'dard the terminàtion of a IProbationary employee 

,f would not be subject to the s·ame standard of 
revie~,as that invoked againststhe dismissal 
of a seniority rated ernp~oyee. 

A review of the Public Service. Staff Relations Board . . 
decisions where adjudicators have assumed lurisdiction under 

/section 91(1) (b) of the publil? Servic,e Staff Relatio~s Act upon 

" the grounds that thè rejection on probation was in fa ct a 
, 

/ camçmflaged discha~ge reveals that this distinction has not 
~ 1 

! 

'c 

been'giveQ cognizance. 

For example,in the ca~es, Sabourin and Headley, the 

Chief Adjudicqtor, Jolliffe, in determining tnat there,~as'not 
~ -

just cause of the discharge of these two employees who were . 
~ ..... ( \ ' 

purportedly rejected during their probationary. periods" 

stated at p. 36 of the decisiori: 

"1 think that wh:i.le the "ge,ae<ral principles 
of discipline roay be the same with respect to all 
employees, nevertheless a probationer cannot be 
regarded as having the sarn~ interest or com
mitment in his job as a long-service empl6yee. 
To put it 'bluntly, tthe proba'tione~ h'as yet 'to ' 
prove hiroself. He has not served long,en9ugh 
to claim reinstatement and at thé same level 
and in the sarne ,terms às another employee who has 
served for é1c rrumber of years." 

• 
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Thus, rn 'f.hese cases the adjudicator did nO,1:> distinguish 

between the weight eand"gravity of the misconduct required to 

'justify the discharge ·oi'à senioroi ty rated' employee and a 
, , 

'probationary employ~e, but rather saw the distiaction as 

being relevant only to the remeay fashioned and in these 

cases he directed re~instatement o~ the two employees as 
, 

probationers, but not reinstatement 'with pay and othe~ 

benefits. 52 

An excepti.on ;ts the' case of'Dirren53 , where the adjudicatc 
n,oted that the type of offence for wh1ch an employee' on probation . , 

rnay be discharged'need nÔt be e~tremely serious in nature. 

Recent Developrnents 

It may be anticipated that the recent decision of 

the Supreme Court of Canada in the case of Arthur Gwyn-Nicholson 

and Haldimand-Norfolk Regional Board of Cornmissioners of Police 

et a154 , will affect the legal remedies available to probationary 

employees who are rejected pursuan~ te Section 28 of t~e 

Public Service Employ~ent Act although from ~he reasons for 

decision the princip les vherein would appear not to be applicable 
o 

to private sector employers and their employees. . ~ 
Nicholson was employed bi\ the Haldimand-Nor.folk Regional '. Board of Commissioners of Police as a probationary constable, 

who was informed by letter that his services had been terminated. 
1 0 1 

The record indicated that he was not told why he \'laS disrnissed, 

no,r was he gi ven any notice 1 prior t-o disrnissal of "t>he likelihood 

?f nis disrnissal, or,of the reasonsfor, nor, any opportunity to 

make representàtions_pefore his services were terrninated. 

The applicÇible statutory provisions contained in the 

Poliee Act of the Pr6vinc~ of Ontario and the regu1ations made 

pursuant thereto contemplated ~hat a constable who had served 

eighteen months o~ more was afforded protectiop ag~inst arbitrary 

discipline or discharge through the requ~rement of notice and 

hearing and appellate review. Howeve'r, there was 11,0 explici t , 

p~ovisiorl for the proyection, of a constable wh~ ?~d served a 

peri9d l~ss .. than eighteen months:, 

Chief Justice Laskin for the m~)ority, st~ted at p. 10 

and Il: 
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Il In 50 far' as the '0ntaÏ'io Court of Appeal, 
~ased its conclusion on the expressio unius 
rule of construction, it

l 
has carrièd the maxim 

tao far ••.• Quoting from the cas~ of Colguhoum 
v. Brooks (1888) 21, Q.B~. 52, and of the Statem~nt 
of Lopes,' L. J .,' at p. 65 "as follows 'that "the 
Maxim ought not to be applied when its application, 
having regard to the subject-matter to which it is 
-to be applied leads to inconsistency or injustce" 

, 
The Chief Ju;;tice s,tated: 

The 

"This statèment. commê~ds i tself to me and l 
think it is relevant to the present case where 
we are' dealing with the holder of a public office, 
engaged in dutïes connected wi th the maintenance 
of public order and preservation of the peace, 
'mportlànt value in any society~'. . v 

Ch f JUS~ièe{~è>ntinued at p. 13:' ~ " 

".:. 'am of Ith opinion that altp'ough the âppellant, 
cannot clearly c im the'procedural protections 
afforde to a constable with more than eighteen 
months s rvice, he cannat be denied any protection. 
Re should e treated "f~irly" not "arbitrarily". 

The accepted as a common law principle 

what Meg~rry Bates v. Lord Hainsham~5 at page 

1378 ~'t,~at in the sphere of the so-called quasi-judicial 

the rules of national justice run, and that in thel administrative 

or executive field there is a general dut Y oi' .fairl'less". 

Ther~Chief Justice concluded 
<t, 

the general dut Y of fairness required t-ha 
1 

in the case at bar 
" "t,he appellant should 

have b~en told why his services were no longer'required and 

given an opportunity, whether orally of'in writing~as the B~ard 
rnight determi~e to respond-. According~y, the Court directed 

that the appeal be al:lowed,' the 'judgrnent of the Ontario Court 

of Appeal he set aside a' the de,ci~ion of the Ontario 

Divisional Court quashing the dec~sion of the Haldimand~Norfolk 
, ' 

Board of Po~ice Commissioners be restored. 
p 

\ . 
j 

1 

1 
PrésUrnably, as a resul t of this decision of the Suprerne " 

Court of Canada a new avenue for the chal+enging of administr~ive , 

decisions where no appeal is conternpla~ed'by statute ha~ been.' 1 

opened in those c~ses wh~re minimum standa~ds of fairness have ! 
not been followed. \ 

/ 1 

j 

\ J 
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. It is ~oubtful, however, whether Adjud~cators 
exercising jurisdibtion under Section 91 of the ~blic Service 

Staff Relations Act have been vested with sufficient juris

diction td review cases such as these, rather i t appears the 

more appropriate route to challenge administrative decisions 

would be to the Federal Court, Trial Division, pursuant to its 
.' 

exclusive~origi~al jurisdiction. 

Matters for which an Appeal is not Provided under 
the Publ ic Service Emplo:(ment Act 

, 
(b) A Lay-Off of an Employee for Lack of WorR or Discon

,tinuation of a Functian 

Section 213 of ;the PublAc Service·' Employment Act .. 
provides as follows: ( J, 

" (1) Where the services of an emplayee are 
no longer required be'cause of lack olf work 
or because of the discont~nuance of fi: furfctièn, 
the Deputy Head, in accordance with regulations 
of the Commission may lay-off the employee. .. 

The trend of decisions(rendered by Adjudicators have 

consistently recognized that where there is an absence of dis-
• ~ • 1 

cipline in the action taken, an employee who hàs purportedly 

been laid off under Section 29 of the Pub~ic Service Ernployment 

" Act has no right to adjudication und~r' ~ection 91 of the 

Public Service Staff Relations Act, al though he may or may not 

have a remedy by way of appeal or review under anotherf statute. 

In the ca~e of Piche, Laurin, Dumas and Murphy56, the fir~t 
Adjudicator, H.W. Arthurs decided without a hearing a grievance \ 

that hàd been oref~rred to ad~udication by four former employees 

of the Department of National Defence who contended that they 
t 

were wrongly dismissed. The employer contended that the 
1 

grievance should not' be submitted to adjudication upon the 

grounds that they were merely laid off, under Section 29 of 
\ 

the Public Service Ernployment Act as an economy measure. The 

then Chief Adjudicator invited the parties to submit written 

arg,ument élS to .~ether the grievance should be subm'itted to 

adjudication. The bargaining agent for the grievors sought 

to demol'lst:rate that the grievors were in fact exposed ta 

! o 

-1 
1 
j 
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"disciplinary action resulting in discharge". Adjudicator 

Arthurs held, "the union' s submission was devoid of any al

legation that termination of the employment of the grievors 

was due to any cause personal te thern" .•• and continued, "and 

in default of such an allegation, ! must decide the case on 

the assumpt~on that they were ,as the employer states laid-off 

as an economy measure." 

The Adjudicator ,ruleq tha.( the g'rievànce did not 

present an issue which was capable of being submitted to ~djudicatic, 
and determined that the limits of an adjuc:Ücator' s jurisd'iction 

were defi~bY ~tatute and "altho\lgh a" li~r'al interpretation 

'had generally been placed up~n.section 91 there were cases in 

which no relief could be given and this was such a case." 

To the same affect, there are a number of other decisions 
57 '. 58 of, adjudicators, namely; Nempton , (JollJ.f;"fe )and Bower , 

(tœlanson) H'owever, in the case of Hamilton 5 9 , (Martin) the grievor 

alleged tpat 

trade' s' ,test 

he wrote it. 

he was in 

a second 

Counsel 

fact discharged for .refusing to take a 

time after failing the .test the first time 

for the employer submi tted thàt the g~èvor 

of work. After a hearing, Adjuè!icator Martin" 

determined on the evidence that work was available and that the 

pract,ice was to lay-off iJ accordance with. the principles of 

seniority. Adjudicator Martin determined that the real ~eason 

was laid-off for lack 

for the lay-off "las the' grievor' s refusal to take a trade' s 

test and to th9-t ~xtent was disciplinary action. The Adjudicator 

further determined tha't the employer had a ;r:ight to require the 

g,rievor to take the test and that failure on the test or refusal 

to take it would justify disc'harge. The Adjudicator then 

ordered the grievor to take the test and if successful he was 

to be ordered reinstated without back pay. The employer referr~d 

the dec'ision of the adjudicator to the Public Service Staff 

Relations Board under the then Seêtion 23 of ,the Public Service 
, 

Staff Relations Act; however, the' referenc~ was subsequ~n~ly 

.wi thdrawn. 

In the case of Gibbard and the National Film Board, 

employer, one of the separate employe~, ~he grievor, Gibbard, 

" i 

.' 
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claimed that her lay-off was in violation of the colle~tive agreem

ent as there was work available for her. IThe employer submi tte~ 

, that her lay-off was due to a Government austerity program. This . \ 
case may be distinguished from the earlier cases discussed as 

, , 

in this case the applicable colle~tive agreement between the 

National ~ilm Boàrd and th~ Bargai~ing Agent, , Syndicat Genèral 

du Cinema et de la Television con-tained a restriction on the 

film'Board's prerogative'to lay-off employees. Article 31 of 

the applicable collective agreement stipulated that the e~ployer " 
", 

must, maintain the princÎple and the practice of obtaining the 

services of r~gülar employees and that it was agreed that services 

of free-lancers shall not be obtaine~ to circurnvent the provision 
~ , 

o,f thîs agreement to termina'te employment of regular employees .. As 

stated in the earlier cases it haq n,ot been alleged any contract 

Q violation. The then Chief- Adjud,ièator, Jolliffe, determined that 

toe lay-off of the aggrieved employee was contr,ary ta the 

provisions of the applicabl~collective agreement and held that 

she was entitled to re-instatement as a ~egular salaried employee 

. of the Bo~rd and she, was ta be paid full compensation and other 

'" benef~s accordingly. 

Another interesting case concerning l1y-off an'd involving 

the interpretation of a clause in a contract wa~ considered by 

the Public 'Service' Sta ~ Relations Board. and th~\ Federal Court 
. 59(b) , 

of Appeal 1n Grey • Let r Carriers at Toronto claimed severance 

pay arising out 'of their aIl ged lay-off in-accordànce with 

their collective agreemen b~ing suspend~d from dut y 

during the 1975 strike of p~stal workers. The employer 

alleged that the Letter C rriers had not been laid-off because 

n~ procedure pre,scribed in ~ion 29 of ,the Public Service 

Emplo~ent Act had been fol1jO\\' , but rather t~e Letter Carriers 

had been placed temporarily dut Y status, 'as there was 

little or' no"" ma~l for, th-em ta. deli The Pubiic' Servièe ~ 
Staff Relations Board sitting as a ivision of the Board per 

Jolliffe and Mïtchell determined status lacked 

'any authority in la~ and that in fact)the grievo;s had been 

laid off. They further determined t~t there could he a temporary 

lay-off wi thout termina tian of emptmen: and that the teqn' 
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, lay-off must be understood in its, ord~sense as the collective 

agreement did not rnake reference to Jection 29 of the pub'lic 

Service Ernployrnent Act. Accordingly, the rnajority held that 

the grievors were en titled ta seyerance pay. 

Deputy Chairrnan, Fa~ardeau-Ramsay, determined in a 

dissenting opinion.that the term lay-of~ as used in the collective 

agreement. had the sarne rneaning as that uséd in Section 29 of, 

the Public.Service Ernployment Act and as such in order for there 

to be a lay-off, a termination of employrnent was necessary 

and since on the facts of this c~se the employment relationship 

had not been sev~red, the grievors had no immediate entitle~ent 

ta severance paye 

The TreÇt~ury Board referred the decision of the Board 

to the Federal Court of Appeal pursuant to Section 28 of the" 

Federal Cou~t Act and the Federal'Co~ of Appeal per Pratte, 

J., Heald, J., anô Urie, J., deterrnined that when the'parties 

"used the expression lay-off in the collective agreement, one was 

entitled to/presume, in the absence of'any iI:ldication of a 

contrary intention that the parties int~nded to refer to a ter

mination of employment" •••• ahd, accordingly, the Federal Court 

of Appeal. g~anted the application. of the '.l'reasury Board and set· 

aside the decision of~ the )30ard upon the basis that a "lay-off 

within the rneaning of article 30 had not occurred and thus, 

the respondent and the other grievors had not established their 

t 'tl t t th 'd d 60 en 1 ernen 0 e severance pay prov1 e . 

In surrunary, then, i t is clear that there is no juris-
1 
1 

diction pursuant to Section 91 of the Publtc Service Staff 

Relations Act afforded an adjudicatqr to review a decision of 

tfie Deputy Head to lay-off a public servant unless, (1) the 

concerned employee !i!stablishes 1 th,at in fact the lay-off was, a 
, 1 

camo'u.f~aged discharge 'in which~1 case an Adjudicator would have 

jurisdiction pur'suant to Secti6n 9l(l)(b) of the Act ori(2) 
1 • - 1 

that the collective agreement applicable to the concerned 

ernployee contained provisions dealing wi th the ci'r~umstance~ 

under which the employer_could lay-off an employee, in Which)the 

concerned ernp10yee would have to a11ege a -violation of that article ' 

in the collective agreement. This is assuming that the trend 

y 
) 
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~ 
\ of decisions discussed supra name1y i Lavoie are not challe~ged 

• and that the princlple that former employees have a right to ' , 

grieve and refer matters to adjudication is maintained. " 
-t 

As stated, ther~ i-s no statutory requirement that a 

publiç servant who was to he laid-off be given an opportuni ty 

to challenge the facts upon whicn decisi0Il:s are made which 

. resul t,in that pQblic servant being l id-off. However, in light 

of the recent decision of the Su me Court of Canada 1 in 

Nicholson vs. Regional 'Board of Commissioners of ' 

Police et al, heard Octob ln full in the Section ' 

dea1ingl wi th probatio ary employees, it May he- a~gued that \ in 
, 

any lay-off under the Public Service Empioyment Act where an 

employee was laid-off wi thout being told thereasons and gi ven an 

ppportunity to respond notwithstandin~ that the legislation in 

question did not caU for such a procedu;re, the lay-off May he 

challenged on that ground which might result in a determination 

that the ,lay-off was n~t effective unless the public servant 

ccncerned was given such an opportunity. 

It is suggested then ,that, before a Deputy Head makes 

a decision to lay-off a specific, public servant, he mu~t as 

a minimum requirement inforrn the public sel1'van t of the reasons 

and facts upon which he proposes to make the decision and 

thereafter to afford the public servant ei ther oraU.y,or in 

writl.ng an opportunity to respond and challenge the facts upon ' 

which that decision will he based. 

(c) 

as 

Matte s for which an Appea1 i8 not Provided under the 
Publi Servi ce Em 10 ent Act 

Resignations 

Section 26 of the Public Service Emploxment Act provides 

fo110ws: 

"An employee May resign f.rom the Public 
Service by giving to the Deputy Head notice in 
wri ting of his intention te resign and the 
employee ceases to be an emp10yee on the 
day as of which the Deputy Head accepts in 
wri ting his resignation. Il 

1 

61 
In the case of, James E. McDougall , the grievor 
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1 

had tendered his resignation verbal1y and 1eft his ship after.\ 

a dispute with th~,Captain. The grievor returned ta the ship 

sorne four days ·l,ater at which time the Captain ordered him off .. { ,~ 

the ship as .he had hired another engineer in thé interirn. The 
1 

grievor alleged that his terrnination was in fact a disciplinary 

discharge. The 

ReseaI;"ch Board, 

employer in this case wa,s the Fisheri~ 

Government of Canada. The then Chief Adjudicator 
tP 

Jolliffe, dicf- not have 'to interpret Section 26 of the Public 
, . 

Service Employment At:t but rather the Government Ships Officers 

Regulations, which in effect provided that resi<)nation rneant that 

the employee had with the consent of ~the app~opriate Deputw Head 

tertninated his ernployment voluntari1y. Adjupicaoor Jolliffe 

on the facts of this case found that the grievor did in fa ct 

terminate his employrnent voluntarily, albe±t, if was tn the 

form of an oral resignation, and according1y, held that as the 
J 

grievor' had voiuntarily resigned and as' his resignation had ' 
, , 

been accepted thï;lt the 'case .was not one of disciplinary action 
" ' 

resulting in disch.arge, and accordingly, the grievance was 

disrnifsed. / 

Similarly, in tru( case of J. 
" 

1 
,62 ' 

Paguette , post Office 

Department, the grievor Paqueti;:e after haviflg admitted signing 

fraudulent physician f s certificates to support absences from . . 
work, tendered his resignation in·writing. His resignation - --------------v~ , 
was duly accepted in wri ting by the Local Manager. Subsequent 

to this time, ttle grievor attemp,ted to wi thdraw his 'resignation 

and when management refused to permit him to withdraw -bis resi-
" , 

gnation he filed a grievance which was subsequently referred - , 

to adjudication alleging a· disciplinary discharge. Adjudicator 

'DesCotea,ux at a Pr)üimina:çy Hea:ring heard evidence as to whether 

the resignation was J voluntary in the circumstanceS and determined 1 
on the facts thàt the resignation l was in fact vo1untary and { 

" '1 

as such he lacked jurisdiction to hear the grievaryce and accor- 4 
J' 

dingly dismissed it.on that basis. 
R , 

, . 1 63 C d' l t lj't' l However, l.n LaF eur , ana 1an n erna 10na 

Development Agency, the grievor was suspended on suspicion of 
J 

misconduct an alleged as sault. upon a subordinate, at which time 

he was advised to resign and he did 50 in writing, however, it 
, . 

\ 1 
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. " , 
was not' accepted in writing bya representat~ve of management 

until two days later, while in the interirn, the employee sought 

to wit~draw his resign,ation. 

At the ,Preliminary Hearing, counsel for the employer \ 

argued that the" adjudicato'r lacked ~urisdiction as. the grievor 
) 

had in fa ct resigned as per Section 26 of the Public Service 

Employtne'trt A~t .. Adjudicator Sinunons held~~ rejecting the objection ' 

to jurispiction, that there' had been no effective Iresignation 

wi thin the. statutory rneaning, '~s the or,iginal leLte~ of resignation 

had bJen signed in the bel ief that i t wou-Id further the grievor' s 

career\ and that the official a'ccéptance on beha1f of the employer 
\ 

had, non been authorized by the Deput~ Hea~. The adjudicator futth~r 

detè.rmined that if the employer refused to make the grievor 
. ~ 

'lwhole then it would be because ofsome cHsciplinary action resulting 

in diseharge or suspension, and aecordingly, he would assume 

jurisdiction and rend~r a: decision on :>the merits, that, is, 
" . 

unless the grievor were reinstated, the termination would . " 
become adjudicable as a disciplinary discharge. 

It is respeetfully suggested that this dedsion may 
~ -

be in error. The adjudicator in order to fipd a basis for his 

jurisdiction initially had to dete'rmine that there had been no 

effeçti ve resignat.ron within the statutory meaning. Having 1 
~ made that. determination, initially he then inferred that if the 

employer refusep. to make the grievor whole i t would be because 

of sorne disciplinary action. It appears, to the author that 

'adj udicator has no jurisdidtion under Section 91 to' determine 

the validi ty of employer compliance wi th Section 26, of the 

;ublic Service Employment Act, sueh a 'deterl!linatio'n may be sought 

by resort to t.he Federal 'Court, Trial Division by way of a 

declaratory action. 

An adjudicator' s jurisdiction under Section 91 must 

be founded on evidence of disciplinary act~,on initially not 
o 

by 'inference. Once' a grie~or can estabHsh that tpé action 

taken on the evidenee was in essence disciplinary then under 

section 91 the adjudicator rnay make ancillary determinations 

i.e. 1that the resignation was or was not voluntary in ,the cir

cums tances of the case. 
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l ' ,6 3(tV 
, I,n Harnatluk ; the grievor claimed her resignation 

was ~su~mi tted under duress. In that case the employee had she not" 
1 

resigned would have been faced wi th release action pursuant to 

Section 31 of the Public Service Employment Act. Adjudicator Norman , 

determined that there was no evidence of disciplinary' action and 

declined jurisdiction. He furthe;- deterrnined that he lacked 

43.uthority under Section 91 of the Act to dec1are the resignat~on 
, / 

a nullity fc,>r non compliance with Section 26 of the Public Service 

Employment Ac.t.., and stated that relief ought to be sought, in the 

Ttia'l Div~sion of the Federal Court. 

In Theoreé~, the adjudicator' determined that in a 

case of alleged resignation by analogy with rejection on probation 

cases, an adjudiçator had jur,isdiction to inquire whether there , . 
were el~ents, of discipline. 

S · '1 l' 65 '... h ' . L.I.' (1 l.ml ar y/ l.n Jackson / Deputy C a~rman;<al.es l.n a 

preliminary dete_rmination where counsél for the employet had 

objected to the jurisdiction of the Board, found that the al-
, / 

legations that the resignation of the grievor was proferred 

under dures$ and threats were unfounded and found the resignation 

to be vo1untary. Counse1 for the emp10yer had admit:t.ed for the 
, / 

purposes of the j urisdictional issue, that the case was tainted wi th a 1 

c:1isciplinar~ motive for the purposes of Section 91 (1) (b) of the> 

Act as had. the grievor. not resigned an indifini te suspension 

would otherwise have been imposed. 

. The question of whether the grievor' s resignation was 

technically perfected. in accordance with Section 26 of the . 
Public Serv.ice Employment Act arose during 'Çhe hearing as the 

grievor sought to ,revoke his resignation before the time i t was 

to take effect/al though' the resignation had previously been 

accepted in wri ting.( Counsel for the grievor and the employer 

adppted, th~ j~osition that the issue of ~omp1iance witJ:1, Section 

26 of the Public; Service Employment Act was not a relevant . 
consideration that ought, to be dealt with by the Board at" 

1 
adjudication. 

From a review of the Private Sector awards on the issue 
" 

of resignation, i t is apparent that the trend of decisions, 

the issues raised rnd the manner in which ,they are resolved is 
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similar to those referred 

Ch~ sler Corporation of Canada Limited, Winds 

Pipe Company Limited67 ,establish that in cir 

, 125 

The cases of 

and Best 

where an employee alleges that in.fàct there was noOresignation 

that the procedure ,adopted is usually that t e employee is required 

to' establish a prima facie case, that is, tha 

voluntary resignation and that if such a case i ade out 

the O~~ld then shi ft to the employer to prove just cause, 

fqr termination in~the sarne wayeas it would in an ordinary 

discharge case. However, a revièw~of the awards iridicates th\t 

in such cirumstances where an employee has made out a prima ,

facie· case then the onus shifts to the employer to prove just 
, 1. 

cause for determination, however 1 é!s the rights to arbitration 

flow from the language in the col1ective agreement, it appears 
, . \ 

that the arpitration boards then reviews terminations for reasons 

othe'r then disciplinary misconduct, see in particula:r; the 

Chrysler case. 

(d) 

'Matters for which an ~ppeal is not P:r:ovided under 
the Public Service Employment Act 

Abandonment of Position 

Section 27 of the I;>ublic Service Emploxment Act, , 

'provides as follows: 

"An employee who is absent from· dut y for 
a period of one ''leek or more, otherwise than 
for reasons over which, in the opinion of the 
Deputy Head, the employee has no contre! or 
otherwise than as authorized or-provided for ,~ 
by or under,the authority of an Act of 
Parliament, may by an appropriate instrument 
in writing to the Commission be declared by 
the peputy He~d to have abandoned the position 
he occupied, and thereupon the'employee 
ceases to be an employee". 

/ 

Although there is no right of appeal or ajudication 

in respect of action taken under Section 27 of the Public 

Service E~ployment,Act, a number of grievances had been 

referred to adjudIcation wherein it h~ been alleged that 

a declaration of abandonment'pQrsuant to Section 27 of the 

was a camoutlaged discharge and' thus was adjudicable under 
-, 1 

Section 91 of the Public Service Staff Relation$ Act. 

, \ 

Act 

\ 
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In Rlingbell 68 , Departm~nt of Pub Works, Klingbell 

was unable to return to work when required t , due to pressing 

p~rsonal matters outside of Canada. The employer declared 

Klingbell to have abandoned his position under Section 27 

of the P~blic Service Employment Act. The employer at the 

hearing of the adjudication conténded that the grievance wa~ 

not adjudicable as there was no disciplinary action involvJd. 
'. 1 

Upon the, facts of this case, ,the Adjudicator, w. S. Martin / 

dismiss~d' the g~ievance f~r a lack of,jurisdiction as there 

was no disciplinary action involved. 
o 

In this case the then Adjudicator"W.S. Martin, Q.C., 

stated a~ page 10 of his d~cision: 

"That the jurisdiction of an Adjudicator 
does not ex tend to an assessment of whether 
Section 27 of the .Public Service Employment 
.Act has been properly complied 'wi th 
procedur~lly. If a Deputy Head has acted 
illegally under that Section, the form of 
relief must lie elsewhere" . 

S'· '1 l . h f 69 .. t f ~ml. ar y, ln t e case 0 Cr~we ,Hlnl.S ry 0 

Transport, the g~ Crewe upon being ordered to transfer 

from Halifax te;> Ottawa,_ refused to relocate. Subsequently a 
/ . 

declaration of abandonmènt was made under Section 27 of the 

Public Service Employment Act. The grievor submi tted that 
• 

.. the transfer was a discip1inary measure, unjustified and 

constituted a discharge. After a hearing the then Chief 

Adjudicator, Jolliffe, determined that the employer had a stat-

utory authority to transfer employees under Section 7 of the 

Financial ~dministration Act, that the transrer in question was 

justified, that there was no evidence of discipline present and 

according1y it was a true case of abandonment and thus there 
, 

was nb jurisdictiori to hear the grievance. 

70 However, in Dancey , Post Office Departmen~, the 

grievor attempted to refer,to adjudication a grievance all;ging 

that what purported to be a declaration of abandonment under . , , 

l . \ 

Section 27 did not correspond with-the facts and was a disciplinary 
~ , 1 • 

discharge camouflaged under another name. At a Preliminary 

Hearing _to determine whether there was jurisdidtion to hear the 
, 

,- case, the then Chief Adjudicator, JoJ.lliffe f found that the grievor 
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, 
had been irnproper1y absent without leave one àay, that his 

absence for the following days was justifiable,by reason of an 

illness known to the Supervisor and that l-1anagement had planned , , 

for sorne months to take disciplinary action by reason of absenteeisJ' 
\ 

and also for suspectea misconduct. ~ 

The Chief Adjudicator ruled that the f'acts did not fall 

within ~he language of Secti~n 27 and' that suspected 'misconduct 

had been the real reason for the action taken and that the' . 
grievance was adjudicable, as' one 'a:r;ising out of a disciplinary 

discharge. In his reasons for ?ecisiqn at page 13 th~feof, the 

th en Chief Adjudicator, stated as follows: 

o 

\ 

"Probation ci:ises have been considered by 
the Board under the former Section 23 and by the" 
Federal Court of Appeal in the cases. cited. No 
abandonmen t case has hi therto reached ei t;.her 
the Board of the Court of Appeal. Abandonment 
''las discûssed by W. Steward Martin, Q .C. ,. my 
predecessor as Çhief Adjudicator, in Klingbell, 
(166-2ïBB) wh.ere he deplored what had occurred 
but declined to aècept jurisdiction, because 
it did not appear to be a é1isciplinary case. 
l took the same" view in Crewe (166-2-294) which 
\-las, however, settled after a lengthy hearing. 
It is clear that where the facts c1early fall 
wi thin the language of Section 27 , and where 
there is no elemen t of disciplinary action, the 
matter is not adj udicable under Section 91 and 
96 of the Public Service St-Aff Relations Act. 
Is the result necessarily the same where the __ 
establi'shed facts do not fall within the 
language of Section 27 a,nd where it is evident 
that if the employée had returned to work as 
scheduled the ernp loyer wou Id have charged him ' 
with- misconduct? 

Jacrnain has been ci ted by counsel é\'-s authori ty 
fC?r the unqualified proposition that rejections 
and declarations of abandonrnent, purporting to 
be authorized by the Public Service Emp10yment 
Act, are not reviewable under Sections 91 and 

, 96 of the Public Service Staff Relations Act. 
It is necessary ta reca11, however; that in 
his judgment' Mr. Justice Heald quoted the 
observations of Chief Justice Jackett in Cutter 
Laboratories International and Cutter Laboratories 0 

Inc. v. Anti-Dumping Tribunal (1961) l' F.C. 446 
and also made reference ta the Court' s 
observations j'in the ear1ier case of Farde11a. 
Further, Mr. Justice I;Ieald remarked: "There cou1d 
only be discip1inary action, camouflaged as 
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rejection in' a càse whereno valid or bona fide 
grounds e-~isted for rejection." In my view, 
neither Farde11a nor'.Tacmain exclude the pos
si~ili ty that a "de_cIaration of abandonrnent Il 
may be found on the evidence at a prelirninary 
hearing to he spurious, unauthorized by the 
Public Service Ernployrnent Act and,~ mere camouflage 
or subterfuge for avoiding é,ldj>udication upon 

Jolliffe, 

this case 

a disciplinary ,discharge". ' 
, ~ 

Subsequent to th~ decision in Dancey, Adjudicator 
. 71 

cqnside~ed the sëime issue again 'in Mader o. In 

the employee deliberately left for two weeks for 
\ 

Florida, knowing G that his request to take Annual Leave at 

that time had not been approved by Management. 

T~e then Chief, Adjudicator deterroined that the case 

fell within the language of Section 27 o.f tl}e Public Service 

Employment Act a~d laccordingly, ~eluctantly dismissed the 

reference t6 adjudication stat,ing in part at page 8: 

" ' 

"This case ,once agail1 illustrqtes ·that the ' 
powe~ to make a declaration of abandonment 
still exi,sts and may he exercised in ~ppro
priate cirçumstances .0. If there is né 
evidence of disciplining being contemplated 
on other grounds, and if abandQnment' has 
actually occurred in' the. forro of an a,bsence 
for seven d'ays or more, an absençe not 
au thori zed by Management or by law, ,"i t is 
the employer' s prerogative to rely on Section 
27"0 

J I-

d TJ;i~ Chief Adjudicator continued at page 9: 
, ~ J 

"1 • 
~t is unfortunate that the former employee 
---- ill a case 1 sucl;1 as this has no remedy and 
is not permitted tQ plead that the result 
is unduly harsh ~d that he should be given 
a second chance. There are grounds for 
expressing sympathy with him in t~at he has 
lost a position which was apparently useful 
in pursuing his education and sympathy also 
with management in that it has lost an 
employee who seems to have ambi tien and 
ablli ty abo've the averag~ levE!'l". 

- \ 

c· 

Similarly in Morin, 7 2 Deputy Chairrnan, Falardeau-Ram~ay, 
de6lfPed jurisdiction upon the grounds that there was no evidence 

whabsoever that a declaration çf abandonrnent h.i.d been, made for 

disciplina"ry reasons. 
, , 

/ 

, 
- J 

! 

i\ 
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In Lee , Post. Office Departrnent, Adjudicator.W~atherhill \ 

followed the rea~dns 'analagous to those in Dancey in ~n interim 

decision,andldetermined that the grievor in this case was 

entitled to ~ick leave for the period during which it Was 0 

alleged that he did not report ~or dut y ana that rnedical jus

tification for his Jbsence had been shown and accordingly, de

termined that' ,it did not appear to have been circurnstances fi;'" 
owhtch ~he grievor could pr~perly he said to have a~ahdonned,~ 
his position and determined upon the f,acts that having regard 

to ail of the circumstances that the employer considered that 

there was grounds for discharge and determ~ed that that'is what 

in fact occurred. 
\ 74 

In St.-Jacques , Post Office Department, Adjudicator , 
/Moalli recites aIl of the applicable jurisprudence from both 

the Public Sector Adjudication cases and reviews the applicability 
" of the Suprerne Court decision in Jacrnain to deterrnine firstly, , . 

, that' the faot that the ~rnployer has characterized the termination 

of an employee's employement' as an abandonment of, position, 

cannot prevent the employee from filing a grievance clairning 

thât his dismissal was actually a aisciR1inary discharge, 

preliminary decision page Il. 

At page Il of the Final Dècision, the Adjudicator sum-

marized the -applicable law as follows: 

liA declaration of abandonment of position 
by the oéputy Head is possible provided that 
the e~ployee's· absence (a) is not'the result 
of circurnstances over which he has no control 
or (b) is not in conforrnity with what is 
authorized or provided fGr by or under the 
authority of an act of ,parliament< 

Presurnably if the answer to either of these questions is 

~ffirmative, then, 'that per se is not sufficient to render the 

'grievance adjudicable but rather an adjudicator'must ask the 

furthe~ question as stated by adjudicator Moalli at page 13 

of the decision: 

f 

, 

.. If there was no abçmdonment of position, 
c~ it be concluded that a disciplinary 
measure was imposed on the grievor?' 

, -~ 
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It is'certainly clear as contemplated by Adjudicator 

Martin in Klingfell that an a~judica~or does not have juris

diction to assess'whether Seêtion 27 of the Public Service 

Émployment Act has properly co~plied with its procedure, yet it 
" . 

is suggested that this is exactly the procedure that has been, . 
adopted by adjudicators. Even more confusing, is the exe.rcise 

th~ adjudicators have c@nducted following a determination that 

the employer has, improperly complied with Section 27 of the 
, r 

Public Service Employment Act in that it has not met either or 

both of the provisions in t;he statute in arder ta determine tp~t 

in fact what has occurred was a disciplinary discharge. l,t, is 

• 

i 
1 
ï 
~ 

suggested that"the reasoning 'in a number of ,these cases is faulty ~ 

and that it appears' that once there has been a determination of 

improper abandonment under Section 27, that'as a matter of course 

the action 'must be deemed to be a discip1inary discharge. 
, 

The auth'or does not take' issue wi th the pr oposi tion tha t . 
, 

if in fact there is a dis9uised discharge camouflaged as an aban-

donment, that there is jurisdiction under Section 91 to hear and . . 
determine ~he grièvance. ' 

It is apparent, however, that situations,do arise from 

time to time whêre a Deputy Head may have acted il1egally under 

Section 27 of the Public Service Employment Act yet upon the facts 

of the case there is no evidence that the termination was a , 
,camouflaged discip1inary discharge. In such a situation, it is 

apparent, that there woul~be no jutisdictio~ in the àdjudicator 

pprsuant to Section 91 and 96 of the Public Service Staff Relations 
\ 

Act to hear and determine the grievance. 

, 'l'he only relief available in such a case would be tè', 

cOI\)ffiencé' an .application for a declaration coup1ed with claim for 
~ • 1 

,~amages'in the Federal Court, Trial Division. In the case of 

Albin Achorner, Plaintiff an1 Her Majesty the Queen in Ri?ht of 

canada7SDefenQant, Mr. Justice Walsh determined on the facts 

that Acharner had no con~r~l over ~-,'€vents which led ta his 

declaration of abandonment from the Post Office Department and 

that, accordingly, S~ction 27 was improperly applied in his case. 

At page 20 of the decision, Mr. Justice Walsh acknowledging that 

a declaration of aba~donmen~ by the Deputy Head appears to be an 

, , 
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,-~ , 
adminis~ati ve /action which should not be reviewed 'by the Cç~irt, 

l 1 1 l'~ .- ~ F-

as, it normally does not require.any judicial or quasi judicial, 

deterrn~nat~on, nevertheleps: determ~:ne~~t a Plafnti~f would be 

1eft ... wi thout an~ recqurse wheatsoever uriless the Court could in-

1 tervene by declaratory order or o~henlise to set aside the decision. 

'-

He stated as follows at page'20: 

"1 cannot conc~ude that it was the intention 
of the Statute to leave an employee without 
any redress in the event that Section ,27 is 
i$prope'rly applied. This situation is 
qpi te different from cases such as Re. Ahmad, ")0 

and Appeal Board established by the Public 
S~rvice Commission (51 D.L.R. (3r) "470), in 
which the Court of Appeal, dealing with a 1 

Section 28 application, set aside a decision' '~:èl' 
of an App~al Board established by the Public 
Service Commission maintaining a dismissal 
,under Section 31(1) of the Public Service 
Empioyment Act by the Deputy Head of the 
Department of an employee he deemed to be )1 

incompetent, held that the Board would not be 
justified in deciding that the Deputy Head's 
recommendation should not be acted dn 

?unless'it has before it material that satisfied 
it ps a matter of f~~t that he was wrong in 
forming the bpinion that Ithe persan in question 
was incompetent. It was pointed out that ' 
this 'is a matter of opinion and al~ that is 
required i5 that it m~t be honestly formed 
based upon'observation of persons under whom 
the employee worked. In the present case 1 
it is not a question of review of an adminis
trati ve decision made on the basis of the 1 

judcjment by the 1 party rnaking the de'cision 
as 'to an employee's.competence or,incompetence, 
but,rather a finding which appears tb have 
been based on two entirely erroneous con- ' 
ceptions: 

(al" that Achorner had abandoned hi's employment, 
~when it was p~rfectly ~lear from his 

1 

" con4uct and 1 correspondence t,hat he\ was~ 
not abandoning ft, but wished to resume 
i t as so~ as he could be assured of '; 
doing soliJVsafety' and 

(b) that he had absented himself otherwise 
than for reasons over which he hàd no 
control when It was perfectly clear th~ 
• CI. • 
1n fact he d1d,have no control over 
the conditions which led him ta absent 

y himself~ ~lthough imrnedtptely,advising 
Mr. ~t.-c~r of his reasons for doing sa. 

1 1 

fi 

Il 

" 
i 

1 i 
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Havirig concluded thefefore that this\ decision 
cannot be sustained the cohsequent conclusion 
would be·to find that Plaintiff, never having 
ahandoned his ernployment must be considered 
to still be in such employment. ~owever, 
the Statement of Claim doe~ not ask for re
instatement but rather for cancellation of 
the contract of employment for aIl future 
lega1 purposes". -
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In the circumstanc~s of this ca,se, Mr. Ju~t·ice Walsh, 

the n, awarded damages in the arnount of $10,000.00 
\ 

It appears then, at least in 'the case of those employees' 
, 

tha~ have been dec1ared abandoned ~der Section 27 of the Public 

Servi~e Em ct ~hat' there is avenue for redress either; 

Ca) in the has been an alleged camoùflagea 

discharge before n adjudicator under Section 91 of the Public 

ServicE! Staff Rel Act, or (b) in ether cases where it is " 
-----------------~--~------
alleged Head has dec1ared the employee abandoned 

-on erroneous grou as before the Federal Court, Trial Division, in 

an app~tion for declaration with anc~lary relief claiIDed therein, 

irrespective of aRpeal provisions set out in the 

Public ment Act~ 
1 

that the coIDments made in the discussion 

concerning lay-o f of an ernployee.under Section 28 of the Public 

Ser~ice Empl~' me tAct dealing with the recent decision of the 

Regional Board 0 

plicab1e to thos 

pond notwithstan 
r 

èanada in Nicholson v. Haldimand Norfolk . . 
Cornmissioners of Police et al, may also be ap-. 
employees \-Iho have been declared abandon~d 

d the reason and given an opportunity to res-
• 

legislature in question does not 

calI 'for, such pr cedure, as in the 
1 

suggested then 

case of probationary employees 
, , 

that before the Deputy Head 

makes the n to declare that a specific public servant has , 
abandoned his posi tian hé ,must as a minimum requirernent inforrn 

, ' 

the pUblic Serv nt of'the reaspns and facts upon which he proposes 

and thereafter afford that servant either 
l ' 

orally or in \-Ir'ting an opportunity to res'pond and challenge the 

-facts'upon whic the decision will be based. 

~ , private sector, a review of the defisions a~d c 

thJ awards indicate that there is a divergence of opinion as to 
1 

, , 
1 . ' 

1 

L 
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whether an' unauthorized absence which is tàntamount to circums

tances in \'lhich in the Public Sector the Deput~ Head would dec1are 

that the emp10yee had abandon~d his position is conclusive that 

the emp10yee has vo1untari1y quit his emp1oyment. However, in 

those collective agreements that cont~in provisions deeming an 

employee to Qave quit if the employee is absent for x working 

days ~i th0'4t a'dvi~ing the employer or obtaining permission to be 

"~______ absent" ït is clear;'that there wou1d be no jurisdictural ~ssue 

---------------as-agti~vance· pÏ1rsped to' arbl.tration would necessarilYI involve 

the inter~~~tafion~or-aDRlication to the grievor of that article 

(~ 
' ... 

--- ,,~ 
\ 1 --------------- • 

in the collective agreement and woUIâ~pr±rna-f~ie-adjudi~~e~.------, 
In Re. United Steel Workers, Local 3021, and Federal Wire and 

bl C " L" d 76 , f d t b' ,(' 'Ca e ompany ~m~te , , a gr~evor re erre 0 ar ~trat~on an, 
t, 

allegation that the Company had,discharged him without.ca4se. 

The company took the pos,i tion that 'the grievor had quit and 

relied ~pén Section 3 of the then'?pplicable c~llective agreemen~ 
which read: 

"An emp1qyee shall be presumed to have 
quit if (a) an emp10yee is absent for 
three working days without a dvising the 
Company's Employment Department,and ob
taining permission to be absent"_, 

The Arbitrator, H.W. Arthurs, determined that on the 
• 

facts of the case that the conditions set out in the' article in 

1 

the collective agre~ment.we~e present for only two, days and that 

the g~ievor had in fac~ a bon a fide reason for absenc~ which wou1d 

have precluded the ?peration of the rule and accordingly reinstated 

the employee: 

In Re. United Automobile Workers, Local 27 and Minnesota 

M" d M ft' f Cd' , d77 h' 1 ~n~ng an anu ac ur~ng 0 ana a L~m~te , t e gr~evor was 
, 

entitled t~, one week's paid holiday requested a two week leave 

of absence, in order to make'a three week trip over seas. Having 
1 

regard to its own plant production requirements, the employer 

refused the two week requ~t, but granted the one week's leave~ 

The gri~or, however, did not return until one week after the 

period for which she had been granted leave. The applicable 

collective agreement pravided that-seniority would be broken if 
1 

a~ employee over~tayed ,a leave of absence for a p~riod of more /' 

than three working days unl~ss the employee had a justifiable 1 
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1 

\ ' 
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1 ~ 

reason for such absence. The Arbitrator determined that on the 

facts ,of this case that the grievor's employment had ceaked just 

as though she had voluntarily qui~ the employment of the Company. 

Similarly, in Re. Acme Steel Company' of Canada Led. 

and United Steel Workers, Local 6572, a grievor referred 'to arbitra'~' 

a grievance concerning his termination. The Company terrninated ' 

the grievor's empIoyrnent pursuant ta 9n article in the collective 

lagreement which read as follows: _.------

"An e be deemed to hav~ gui t if 
he fails to return ta work at determination 
of his approved leave of absence or uses such 
leave of absence for purposes or cimcumstances 

'other than for which it was granted." 

Upon the facts of the case, it was determined that the 
1 

grievor had made a wri~ten request for two weeks' leave of absence 

purportedly for the purpose of going to Europe in conne~tion with 

a family matter, which was granted. Upon thé facts of the case, 

it was ascèrtained th~t the grievor did not in fact go ta Europe 

to deal \>li th the personal matter for which he had sought leave 

of absence but rather a+ranged for the sale of a cottage and went 

to a farm. 
, 

On the evidence the adjudicator concluded that the 

grievor used his leave of absence for a purpose other than that 

for which it was granted and, that accordingly applying the article 

in-the collective agreement he· was deemed to have quit and t~us 

.' dismissed tpe grievance. 
summar* 
From t e foregoing .exantination of the issues and the 

litigation that these issues have spawned it is readily apparent 

that the limited scope of adjudication contemplated by the Act, 

an~ thé corresponding limited jurisdiction of adjudicators has in 

a number of instances created situations of frustr,atipn- for both 

~argaining agents (grievors) and adjudicators. 
; 
i 
1 
1 
1 , , 

The adjudicator§ have not hesitated ta ven.t their 

fru~t~ation in th~se situations where they have found ~vid~ce 

of injustice but. have been fettere~ by thé A~t in granting any 
.. 

- \ ---
relief, by expressing in strong terms their opinion on bhè merits 

, ' 

of the case purportedly' to influence the emp'loyer to vOluntarily 
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correct the alleged injustice. Invariably the written decision 

finds its way into the media anq then into the political arena to 
, 

put pressure tobear on the employer to take cor"rective action. 

The most recent example of this phenomena in this 

aU,~hor' s experience fs that arising out of the case of Rohana 1 

Goodale discussed supra under the heading'of probationary 
, . 

employees, where the adjudicator in the first decision declined 

jurisdiction upon the basis th~t Goodale was a former employee 

but nevertheless expressed himself in strong t~rms upon the 

merits, and upon being reversed by the Federal Court of Appeal 
" 

on the jurisdictional ,issue, was faced with his own strong opinion 
, , 

albeit in obi ter when the case was rescheduled for hearing on 
the merits. 

The adjuqicator in the second decision although 

now having jurisdiction determined that he did not have authority 

to 0 rei'nstate the employee but nevertheless again voiced a strong 

opinion on the merits of the case which decision ultimately 

received prominent coverage in the media. 

The author gueries whether this is the proper role of 

adjudicators given that Parliarnent has not deemed it appropria te 

to confer upon them jurisdict~on to hear and determine certain 

matters. 

Certainly i t makes the ~o e of counsel for the employer, 

more difficult, as he can advise hi client that as .a matter 

of la", in a given case there is no jurisdiction for an adjudicator' 

to hear and de termine the matter, yet to be realistic, even 

though the ~atter is not ad judic able , counsel must be prepared 

to argue the case on the mer~ts, for fear of an advèrse opinion 

in obiter, or possibiy settle the grievance albeit that'there 

is nè jurisdiction to 

light of the ultimate 

, \ 

hear the case in-the first instanc~ in, 
possible adverse media coverage • 

. 
The Public Service Staff Relations Board has stated 

\ , 

that management cannot be motivated~by the.impact their decisions 

will have on the me'dia 78. This suggestion, however, ignores 

)the re~lity of the situation and it is suggested that the 

propensity of adjudicators to express themselves strongly on 

" 
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1 

the merits in those cases "'There they clear,ly do not have juris-

diction are making thems~lves 'the tools of the parties for 1 
,", 

propaganda purposes and rather than resolving disputes ar~ 
i" 

adding further tension to the dverall labour relations scene 

and encourage the referral to adjudIca~ion of other grievances 

that are clearly not adjudicable. 

The major Bargàining Agen~s, namely, the Public Service 

Alliance~ the Professional Institute 6f the Public Serv~ce of 
l ' 1 

Canada, as early as 1971 voiced their discontent with the limitation 

l d th d ' d' t ' "f' 7 9 ' pace upon e a JU ~ca ~9n 0 graevances' 

For those grievances not at present referrable to 

adjudication it' is of course, necessary·'that Management in 

the grievance process not tre~t grievances with mere 'formal~ty 

or in ari arbitrary manner. It may be argued that this has been , ' 

the case and ifso, this would justify an adjudicator in expres-

sing hirnself upon the 'merits of a case in which he does not 

have jurisdiction. 

In Derbyshire80 , the then' Chief Adjudicator co~nted 
that "fewer cases will come to adjudication when more 

serious and bona fide efforts are made to resolve the dispute -
at the final level of the grievance processIf. 

employer 

Thus, any supposed "unfairness" C?n the part of the 

may be grie~ab1e, but not aIl gri~vances are' subject 
, ' 0 

to adjudication. 
J 

, Thus a griev,ance is çapable of being reviewed 
'only if: 

(1) the person aggrieved ~s not excluded ~om the 

definition of empioyee contained in Section 2 

of"the Act; "'" 
(2) the~e is no statutory provision for redress 

under any other Act· of parliamenti 

(3) if the'grievance has to do with the interpr~

tation or application in respect of a provision 

of a collective agreement or arbitral award; he 

has the ~pproval of and ls represented by the 

bargaining agent for the bargaining unit to 

which the collective agreement or arbitral a\'lard' 
\ 

appliesi 

: 0 
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If 

(4) t~e grievance does not relate to any action 

taken pursuant tç an instruc~ion, directio~, 
or regu1ation give~ or made as described 

in Section 112. 

. 
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Even 'if a grievance is susceptible· of Departmenta1 

Review (administrative) it is not adjudicable unless it meets 

the conditions contained in Section '91 of the Act. Under the 

Act a "grievance is adjudicable on1y when the employee has 

'exhausted the grievance procedure that ls that he "bas carried 

the grievance up to and including the final "level" and the 

grievan'ce is in respeçt to the int~rpretation or applicatio~ 

in respect of him of a provision of a collective agreement or 

arbitral awardi or in the alternative, is i~,respect of disciplinar~ 

action resulting in dischB:rge, suspension or a financial penalt;y. 

l 
l 

1 
1 
i 

r 
j 

1 

1 
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Frizell, Adjudication File 166-2-149, 
Winters, Adjudication File Nb~ 166-2-299, 

at p. 2. 
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ROy, Adjudication File No. 166-2-1033, ~ 
Friyze11, Adjudication File No. 166-2-1689, 
Kostiuk, Adjuâication File No. 166-2-1926. 

5Turner, Adjudication File No. 166-2_25~ (75), 
Barton, Adjudication File Né._ 166-2-202, 
Salt~r and ~Fsaga, Adjudication Files No. 166-2~1572 and 1604, 1 

where the parties by agreement attempted ta enlarge the juris
diction ta hear aIl disciplinary cases. 
Palmer t Adjudication Fi.le No. 166-2'-2107, where an employée 
grieved initia11y against a one day suspension which was reduced 
to a written caution within the grievance prpcedure. It was ' 
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SaKosiday, Adjudication File No. 166-2-28, 
\ Guerdin, Adj udication File No'- 166-~-36, 

Towers, Adjudication File No. 166-2-206, lwhere the Chief Adjudicatc, 
held' that the denial of an increment was in the circumstances 
a form of punishment or disciplinary action and in this case 
the denial was not justified. " 
Sproule, Adjudication File No. 166-2-250, where i t l,was alleged 
that the denial df an increment was for disciplinary reason. 
!t was held there was insufficient evidence to establish the 
denial was for disciplinary reasons and the grievance was 
dismissed as non adjudicable. 
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CHAPTER VII 
14Lf 

'-....... 
1 GROUP GRIEVANCES " 
l, ,r/'-, ' 

.1 A second ,category of emPIOY~OmPlaints styled "Group 

. Grievances" may be grieved and subsequently be referred ta 

adjudication providing that aIl of the prerequisites and conditions 
~ 

precedent applicable to individual employee grievances have ~en 

satisfied. The Public Servi~e Staff Relations Act although not 

specifically mentioning group grievances defines a grievance 

as'" a: compla~nt in wri ting presented in accordance wi th this 

Act by an employee Ion his own behalf or ,on behalf of himself and 
--- 1 

one or more other emp10yees. ,,1 Adiudicators in a number of 

decisions have stiI1ulated the pretequisi tes nece!ssary t'o establish 

the criteria for a ~alid group grievance. 
l ' 

The issue's of interpretation that have had to be 

resolved arising ouit of this Section of the Act is whether the 

"one or more other ~I mployees" mU,s,t be ide"ntified specificaI1y " 
in th,e grievan,ce, a d if 50, must such identification be by name, 

or is it surficient'for the purposes of the Act to identify them 

by reference ta a distinct group composed of those employees. 
! ' 

! The first l Chief Adjudicator, W.S. Marti~, considered 

this issue in thr,e~ separate grievances., In Levesque et al v. 

The Treasury Board, Grievances wer~, initiated èn behalf of 

five nàmed letter c as weIl as ather unnamed 1etter 

carriers. Having,r ta Section 2(p) of the Act, Adjudicator 

Martin' stated as fo 

"The ct confers the right ~pan a grou'p 
griev ng employees, alleging the same , 
factu 1 circumstances .an~ aIIeging an iden
tical ~isinterpretation or misapplication 
of a ollective agreement by the employer,' 
ta ha e a single grievance processed ta 
Adjud'cation assuming' that the grievance 
is on . of those that faolls within the ambit 
of Se tian 91 of the Act. 

J 

Howev r, l stated at the hearing that if 
an employee elects to join with other 
employees in the'processing ofa grievance, 
it ~s necessary "that the bther employees be 
specifica11y identified 50 that the employer 
is given the oppor~unity ta assess the 
factual circumstances surround the claims 
by other- employees, , in order to as certain 
that the'claims by the othe~ employees fall 

, wft. thin tnèv"bonfines o"f the grievance as ' 
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structured by the ~rievor signing the 
grievance. Thus, the di 9position,of the 
grievances' in the instan t case must be 
limited to the factual circumstances sur
rpunding the questions raised in issue by 
th~ five grievors, and cannot enure 
for undefined grievors." ' 

Subsequently 1 the same' issue -was addressed by Adjudicator 

Martin.i.n the caseofSouthern and the Treà.fÙl.r,y=Bmll~:d, Post Office 
3 ,~ 

Dep~rtment Southern, a_Postal C1erk initiated the grievance 

on behalf of th~~émployees~of the Postal Stations Division 
/ 

with respect t~ an al1egation th~t the employe~ had violat~d 
the applicable eo1lective agreement by not granting a period of 

\ 

five ~inutes for ~ash up to .employees in the Postal Stations. 

At page 1 of the decision, again having referred to Section 2(p) 

of the Public Service Staff Relat'ions Act and to reasoning 

simi1ar to that in Levesque, Adjudicator Martin stated as follows: 

Il It is incumbent upon the grievor wha is 
a'cting as a repr'esentative for other \grievors 
ta cl'éar1y and prec' ly specify the other . 
joined evors. n the instant case, there is 
nô id tifi . on of the emp10yees ~-of the 
Posta Station Division other . than the grievor. 
There ore, the grievance must be interpreted 

mp1aint pretaining sole1y to thé' grievor" . 

'" in the case of Bourget and the ~reasury 

the grievor 

and ather 

nitiated the grievance on beha1f of 

tter carriers, or supervisory letter cartiers 

edly denied certain transportatfon benefits who had been 

e collective· agreement. Adjudicator Martin 

o'llows: , 

"As 'previpusly neld, although a right 
of joint grievance is conferred under 
the 'provisions of the Public Service Staff 
Relations Act, unless joint. grievors are 
iaentified by~name, 'a grievance signed 
only by one 9 ieving employee is deemed 
to be a sing and not a collective 
grievance. the ins'tant case, this 

/grievance musf~e considered to be a 
grievance filed solely on behalf of t~e 
grievorn

• 

I~ addition, Adjudicator Màrtin in Bourget stipulat~ 

that the specification of the joint grievors is to be by name : 

and goes on ta imply that all of the grievors must sign the 
grievance. .. 

, . 
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However, in the case of ~asek v. The Treasury Board, 

Adjudicator', J. N. Weatherhill having accepted the' princip1es 

set out in Southern by then Chief Adjudicator r.,artin; then 

goes on, however, to distinguish the application of that' 

principle when it can be d~ermined that the grievance relates 
l ' 

to a small easily identifiable group if there are no variables 
, " 

affecting individual cases \'Thich wou Id h~ve any material 

effect and if no useful purpose would be served by requiring 

a mu\ tiplici 1:;'1 of grievances where one wouli do; 

"In that case Adjudicator Martin stated as fo1lows: 
Thereremains the matter of the persons ' 

entitled to relief under this award. 1 

The grie~ance was brought by the grievor 
"on behalf of myself and any' other employee 
who has been denied by, the employer as 

"·1 have". Section 2(p) of the Public 
Service Staff Relations Act defines a 
grievance as "a complaint in wri ting, 
presented in accordance with the Act, 
by an emp loyee -on hi S own behal f, or 
on behalf of himself and one or more 
other employees:. 

In the Southern casè 1 file 166-2-1,03, 
the th~n Chief Adjudicator dealt with 
a grievance purported1y filed on bahalf 

,of "the employee ofo the Postal Stations 
J?ivision" 1 in a matter dealing wi th the 
provision of washing up tim~. There vTaS 

no identification of the employees 
invo1ved apart from the grievor and it 
was held that the grievance pertained 
solely to the grievor. Certainly, as 
the Chief Adjudicator ...stâfèd, such 

, a grievance rn~J:.-ele-âr1y and precisely 
specify ±h~6ther joint grièvors. l 
~~th respect, in full agreement with 

-------- the Southern case &nd with what was , 
said there, and nothina in this award 
shou1d be taken as detracting from that 
case. In the instant case, however ' 
the circumstances are very different from 
those of the 50 thern case. Here there 
is inyolved a pa ticu1ar sma!l group of 
emp10yees tpe in~ vidua1 members 9f which 
can be named wi th ase and precision. 
There are no variables affectinq individual 
cases which wou1d have any material effect. 
No useful purpose would be serveà by 
requir;ng a multip/licity of griev:ances 
where one would do. Accordingiy , the 
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objection to the form of the grievance 
is over-ru1ed. The grievance has been 
properly brought by Mr. Lasek on behalf 

14'1. ' 

of himself and aIl others in the Bargaining 
Unit, who attended the xirst date of 
examination following the completion of 
their working houys on March 31st, 1969. 
Each of the pe~ns aggrieved is ,enti tled 
to payment at overtime rates as above 
noted. ft .1, 

In the case of Dobson v. Treasury Board6 , Department 

of Energy, Mines 'and Res~urces, A~dicator Ahbott had occasion 

'to review the ~xisting awards on group grievances inc~uding 

Lasek in' a case whereby Dobson a member of the crew of to.,e ' 

C. S • S. Hudson grieved 'on beha1f oI himself and for the crew 

of the ship c1aiming that under the applicable' collective agreement 
- 1 

he and the crew were 'entitled to be paid at a rate, of pay for 
" 

western waters as opposed to eastern waters (whiah table was . , 

substantially lmler). The grievance arose, as the ship ,had 

circumnaviga,ted the North -and" South Arnerican Continent and for 

part,of the voyage had been operating in western waters a~d thé 
o , 

crew had continued to be paid at the rate specifiep for eastern 

waters. 

Having reviewed the prior awards and the legislation 
,1 1 

the Adjudicator concluded at page 17 of the decision: 

"That only the named grievor f flMr. Dobson, 
i~entitled to the benefits of and is 
bound by my decision. ~t the same time, 
the employer must be fully a\o7are, as a resu1t 
of this decision of what its dut Y is in relation \' 
to other members of the crew of C.S.S. Hudson. \ 
In my opinion, las expressed hereafter, they 
are entitled to the benefits-of the varying 
rates 6f pay under what ,I det~r~ine,to be the 
correct interpfetation of the collective 
agreement". ' 

The basis for h~s deci:;ion appears at page 16 and 17,. 

name1y.lthat; "Adjudicators should be hesitan:t té> make determination 

serioualy and directly effecting the interest of employees, who 

1 have had no notice of and opportuni ty ,to participa te in the 

grievance process". 
f 

Subsequent to his ~ecision in DObson, Adjudicator 

Abbott, in Tu1k v. the Treasury Boa~d7, .Department of "Fisheries' 
1 



, (_ .. , 
, . 

l4~ 

and Forestur, '~lad occasion to, consider another group grievance 
'J'ii~;l ',1 

and the proper forro thereof but nevertheless, had to dismiSs , 

the grievance on the grounds that the grievance as cons~~tute~ 

i 
j 
f 

r , , 

under Section 91 of thel'/Act was noe properly a grievapce tl1at cou Id 
',-- , ' ' 

be referred to adjudica'tion as there was no individual rights or 

privileges in connection with the grievance that were cr~ated or , 

continued by the agreement, rather vlhat the employees were seeking 
• • - of! , r~ 

to enforce was a dut y ta consult which was rather a dut Y owed ta 
, 1:.:: ' 

the Bargaining Agent, not the individualmembers. Nevertheless, 
I-~ 1 • in commenting upon ~:.e forro of the grievan~ a~judicator Abbott ... 

stated at page 6 of the decision:: ) 

"This grievancé~ was a' group grievance. 
Appendeà to the statement of grievance .~. 
\'la,S a document indicating that its signatories 
"strongly support the grievance presented by 
E. L. Tlllk o.. AlI are indica ted in the document 
to be members of the E.G. Group of Resource 
Developrnent Branch qt St. John 1 5" . l deem this 
to be, in form, a proper group grievance/so 
that these individuals must he considered ta 
be hound by this o.ecision". 

Similarly, in PhiliPEs v. the Treasury BoardS, ,Post 
1 

Office Departrnent, the then Chief Adjudicator Jol~iffe h 
• 

, oc~ion ta comment on the sarne issue.' At page 31 of t 

~cision the then Chief A9judicator deterrnined that the 

being considered must be dismissed aSi 
l ' 

... 

"There was no obligation ta process i t as a 
so called group grievance, because it failed 
ta identify any other empfoye~ alleged to be 
effected. . 

He .continued': 
, \ 

, , 

"rn ,general my ~reas6ns for the conclusion 'just 
sta;ted are analogous to those g'i ven by 

" 

Adjudicator Abbott w~th respect to the adjudicability 
of the Dobson case as a group grievance. l must 
emphasize that the employer cannat be expected 
to give meaningful or intblligeable reply ta a 
grievance presented on,behalf of unidentified 
persons. It ia fi~st.necessary ta know what ' 
persons 'are alleged tq be effected. In any 
event, if settlement is possible, of what value 
wt;>u1ld su ch a settlement be unless i t named names? 
alJd to whom would compensation be paid?" 

l' 
1 
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He continued at page 32: '" 

n ••• The,Jgrievance proeess must necessarily 
dealwith specifie cases, because relief sought 
in a grievance is sought for certain individuals, 
who may be numerous but are still indiv iduals. . 
It seems to me to be an essential feature of 
the sysltem contemplated by the Act and also by 
procedur-es set out in agreements that the 
grievance process r~lates to the enforcement 
of' individual rights and oftel\ the granting' 

r~'-of remedies or relief to individual employees. 
The whole purpose of the system is to assure an 
individual employee a right eonferred in general 
term'S by an agreement or by the ~. 

. are identified." , , ' 

l fail to see how a grievance can be processed, 
(rnuch less adjudicated upon) unless both th,e 
grievance and the aggrieved employee or~Joyees 

Thus, under1the pro~isions of the ~, Group Gri va~ces 

rnay be adjudicated but it is apparent that the pre~iling view o~ , 
adjudieat.ors ,is that aIl other employees interested in the outcome 

i 
l 
,j 
; 

of the grievance must' he, specified by nam~ in the grievance and ~ 

sorne woUtd also require that they join in the grievance by affixing f 
their signature to it. " 

In tHe private sector it is not unusual for-a union to j 
initiate ~ grievance on behalf of ~ group of emp"loyees provided thai{ 

the group is readily identifiable and relie,f of a personal nature ; 
1 1 is sought. It is apparent, h0'fever, that 1;:echnical problerns ' , 

~ with respect to t.he ptoper presentati~:m of group grievances ~ 

1 have arisen as welloin the private sector. 

In the c~se: Re. International Association of hachinists 

& Aerospace Workers District Lodge No. 717 and Vickers Division 
~Sperrf Road Canada Ltd. 9 , T.F.W. Weatherhill si'tting as a sole 

arbitrator denied the grievance as it was expressly brought as a 

poliey grievanee but in fact arose out of individual claims and 
~ , 

particular events and thus was clearly an individual grievanee. 

The arbitx:ator reasoned that as the collective agreement provided 

separate proeedur~s for individual and poliey grievances the 
J • " 

parties were enti tled to insist on the proper procedure being 

followed. 

( In the case of Re. 'Corporation of the City of Toronto 

and Canaàian Union of Public Employees, Local 4310, arbitrator 

" 
1 
li 
~ 
! 
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J. D. 0 ' Shea, allowed a group' grievance brought as a policy grievance 

ta be heard. In this case the president of ~he uniem filed a 

gri~vance on behalf of certain unnamed empl'oyees who had allege,dly 
1 

been denied proper overtime pay. The Corporation objeçted ta the 

hearing of the grievance upon the grounds that i t was a p'olicy 

grievance rather Ithan an individual grievance and was contrary to 

the intent of the collèctive agreement. O' Shea reasoned that: . 
,lIThe grievance may be more accurately, charac-
terized as a union grievance on behalf of a 
group of employees ev en though i t was signed 
by only one employee. Mr. Doyle as president 
of the union signed the grievance on behalf of 
aH employ~es who returned' ta work on May 9th 
after the' s trike • The Corporation through i ts 
records has knowledge of the identi ty of the 
employees on whose behalf the grievance was 
fi~ed and aiso the hours actually worked by . 
them. However, that may be, the identi ty of 
the employees and the hours worked by them is 
an ev:i,dentiary problem". 

0' Shea then found that the grievance was not a policy 

grievance but a union grie,vance on behalf of a group of • 

employees and as there was nothing in the applicable grievance 
, 

proceëture precluding a group grievance he determined that the 
- - ---

grievance was arbi trable. 
1 

The author is not aware of any adjudication proceedings ir 

, the Federal PubHc Sector where it has been argu'ed that the identit:y 
" -~ 

of the employees on whose behalf a ,group' grievance has been, filed 
"

where the employees are not individually named, is a matter of 

évidence. Tjle author can discern no eculiar statutory diStin

ction between the Federal Public Sebtor wh e an employee pn 

behalf of himself and one or more other employees can initiate a 

group grievahce and the private sec ter where the union can 

initiate a grievance on behalf o'f a group of employe~s that would 

defeat such an argument, if it is sound on its own merits. 

) 
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taff Re1ati.ons Act, Section 2 (p) • 

2Levesque, Adjudication File No. 166-2-104 at pp. 94-96. 

3Southern, Adjudication File No" 166-2-103. 

, 4 
Bourget, Adjudicatipn File No. 166-2-157. 

5Lasek, Adjudication File No. 166-2-153, 

6 '" l , 

Dobson, Adjud;i.ca'tion File No. 166-2-39l. 

7TUlk , Adj'~dication File No. 166-2-404. 

8phillipps; Adjudication File No. 166-2-515. 

9 
19 L. A. C. 293. 

10 , 
(1973) 2 L.A.C. (2d.) 199. 
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CHAPTER VIII 

Il POLICY r;RIEVANCES 

A Ithird categ'ory of cases popularly known as "policy 

grievances" may also }je referred to adjudication pursuant to 

Section 98 of the Public Service Staff Relations Act. Under 

Section 98 either the bar<Jaining agent or the employer may refer 

il grievance to adjudication where either party is seeking to 
\ . 

,determine whether there i8 an obligatio~ under a collectiV:E(! 

agreement or an arbitral award, and whether ifthere is, there . , 

has been a fail ui=-,e to observe or carry out the obligation. 
~ , 

• An important qualification upon the r~{erral of policy 

grievances, as explici tly stated 'in Sectipn 98 is that the 

obligation i8 not an obligation the enforcement of which may be 

the subject matter of a grievance of tm employee in the ba,rgaining 

uni t to \'lhich the collective agreement or arPi tral awal;'d applies. -, , 

In' the case of P~of~ssionàl Association of Foreign 

Se'rvice Officers ând the Treasury Boardl , the b~rgaining agent 
, ' 

alleged that the employ~r had defaulted in a commitment made 

by letters of understanding between the parties. The then Chief 
, , 

Afjudicator" E.B. JOlliffe, determined that the,letters constitu

--ted suppleme~~ary provisions of a collective agreement but that 

he did not have jurisdictian ta 9,rant relief under Section 98 

'of t~e Act on account of t'he fact that the grievance' could - , 

have been the, subject of a grievance bY" aI'l; individual employee 

under Section 91 of the Aèt. " 

Chief Adjudicator Jolliffe, having referred to 

Section 98 of the ;"ct stated as fo llows : 

nIt 19, thus, clear that not every dispute 
between' a barqaining agent, and the' employer 
may be referred to adjudication under Section 
98 ••. it is a requisite under Section 98' 
(1) (b) that the obligation alleged i9 not an 
obligation the enforcement of which may be 
the subject of a gri~vance of an employee"., 

1 \ 
,J 
'i 

t 
J 
i 
J 

! 

The' Chief JI.djudicator agreed wi th counsel for the 

bargaining -agent that the dispute at adjudication was the kind· 

of dispute which could be most appropriately conveniently' de!.. 

termined upon initiation by the bargaining agent rather than 

, 1 
1 

. - , 

by an ernp10yee but found that: 



1 e ~ 
j r 

,.l 

/ 

('''', 
. ". 

C·, 
f -

( 

"These' con'siderations, however, in no way 
enlarge the scope of Section 98" and that~ 

153 

"The language' o~ Sect~on 97 takes no account 
of what may be,a more appropriate procedure, 
.whatever the circumstances of the case" and that: 

.nits language is highly restrictive as far 
as the'barg~ining agent is concerned". 

He continued: 

"The Act gives the Chief Adjudicator np 
~ power whatever ta decide that a case may ,he 

more conveniently or appropriately heard and 
determined under Section 98 wh en it is c1ear 
ttl;1at th~ sarne dispute would be adjudicable ' 
u~der Section 91 at the behest of an individu~l". 

Conversely, it has been held by adjud.fcators that an . ~ 

employee has no status' to proceed to adjudication under Section 1 

1 91 l (a)' of the ~, if the obligation al1eged 15 essential1y ~wing , 

to the bargain:ng agent rather than to an individu al employee~, 

unless the grievance is one in which there cou1d be an affect on 

the grievor so sUfficiently:i.rnmediate , dire~t and per~onal as to 

make his grievance 'one wi th respect to the Interpretation or, i 
applicai;:ion in respect of him of a pr,ovision of a collective / 

,3 • 
agreement • ' 

In the references to àdjudication initiated pursuant 
. / l ' 

to Section 98 of the Act, the scope of pè1icy grievances ha'ye raise,; 
, . 

diff~cu1t issues concerning the remedia1 authority of adjudi:cators 

~cting pursuant ta statutory authority which issues are, more . . 
particular1y dis',cussed in the chapter in the 'remedial aut,hority 

of' the adjudj,cat~r. 

It i5 perhaps app~opriate, hQwever, within the context 

of a'discussion 9f policy grievances per s~ to not,e that the 

Chief adjudicators and now'the ~oarq hav~ adopted the posi~ion 

that when acting under Section 98 of the Act, there exists the 

sarne authority to direct what corrective action is to be taken 

by a party found to be in defaul t of an obligation as exists 
• 4 \ " 

under Section 91 of the Act: Save that pursuant to a Section 98 

griévance there is no authori ty to grant consequential relief to 
\ ' . 

ind,ividua1 ernployees where the rea1 comp1aint was that of an 

alleged breaqh of an ob~igation owed. by the employer to the . 
barga:ining agent • 

1 
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As stated a policy grievance then may not be referred 

to adjudication if :the obligation,\ the en forcement of which may 

be the subj'ec~ matte~ of an emp~oyee '0 s grievance. If an individual ' 

employee, ,however, is. unwilling to present- and refer a gr,ievapce 

to adjudication the out come of which may affect aIl oG the employee~\" 

in the bargaining unit, that individual employeer exercises a 
, 

power tantamount to a veto. 

It is sugge~~ed that the rigi~atutory distinctions 

between policy grievances, indi vidual and or group grievances ( 

has created unneces~ary tensions and restri~tions upon the 

grievanc~ and adjudication system that was purportedly designed 

·to ensure an expedi tious and meaningfu~ process of dispute 

resolution. Of course, the resolution of these issues cannot ~e 

resolved by the parties at the bargaining table, ~but rath'er requiref] 

statutory amendment. , 

Pri vate Sector 

sil~nt on 1 ;:1\:;1:~::::c::c:::, ~.::v:::s c;~:e~:::;i:~:;e;;::v::ces 
only, it is ac~ed"law that in'~ntario that there is ~uthority 

\ 
~ 
1 
; , 

in the Labor Relations Statute for the determination of policy ! , 6 . 
grievances. The Ontario Labour Relations Ac , Sèctions 37(1) 
and :(2) ,provides that every collective greement shall 

"provide for the final and binding settlem/nt J)y arbitration •• 

. of ,aIl di3ffere~ces beb'êen the parties arfsing from the inter- .... 

pretation, apPTicatio~ or, alleged violàtiém of the agreement. 

Section l (1) (e) of the Act deflnes ~h~ parties as the' t 
, 1 

union and the employer, or a couneil qf trade unions or an 

employer' s organizatfon. 

, In 'i:he case of United Steel Corp. Ltd. v. Fuller et al?', J 

Mr. Justice Wells as he thep was~determined that Sec~ion 37(1} and 
" . 

tlte model arbitration clause :ln Suhsection 2' of Section 37 was • . 

auth0rity for the arbitration of aIl disputes including 'policy 

grievances that arise out of'a collective agreement. This, 
8 

decision has been folowed by arhitrators in the pri~ate sector .. ' 

There is a ,.trend cif arbitral authority' to the effect that 
• • 1 

a policy grievanCè. relatinç to an emp,loyee'. pers~n7ut~,s 
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'or behavièur is inappropriately brought in that fo~,,:. ' 
, ' 

In Re. Robson-Long L~athers Ltd. and Canadfan Food and 
~ , '9 

Allied Workers, Local 205L-, Q' Shea has ca'hvassed -,tPe. proper 
• 

utilization of the polic'! grievance: 

"Usually the parties, intend that policy 
, grievances are to be filed, in specifie <i:ir

cumstances such as di~putes'concerning the 
interpretation ot the proVisions of a collective 
agreement and thëy often set up an abhreviated 
grievance procedure to deal wi'th policy 
grievances .• ; If the collective agreement 
deos not clearly and specifically circumscribe 
the area, where apolicy grievance may be 
used, the proper interpretation" of the 
collective agreement may permit a union to 
file a policy grievance on behalf of a 
,narned employee if the employees claim invol ves 
a dispute concerning the interpretation of 'the 
collective agreeme.n t which establish the right 
to file a 'policy grievance". In such cir
cumstances a union may file a po1icy griev.,ance ./ 
even though the individual em~loyee cou1d have 
"filed an individual grievance since the two 
types of grievances are not ecessarily 
mutually exclusive. However, the remedy 
available under a policy gri vance may' not be 
the sarne as the remedy avai able under an 
individual grievance. In al! such matters 
the terms of ,the collective ag'r.eernent will -govern. 

However that may be, it is difficu\t to envisage 
a collective agreement which sets up 'special 
procedures for .. a policy grievance which would 
permit a union to file a policy grievance on 
behalf of an emp10yee where the ernployee' s 
personal attributeq or behaviourltrre the factdrs~ 
\"hich gave rise to the grievance • 

Provisions in Collective Agreements purportedly limiting 
',-

policy, ,grievances hav~ been interpreted both widely and l·i terally. '1 

In Re. United Automobile Workers, Local 252, and 
,11 , 

Canadian Trailmobile Ltd. ,the union initiated' a policy grievance 

a11eging ehat the company had ilnproperly instructed ernployees 

to work overtirne while ,an employee in the sarne job classification ., . 

had been lri~ o(f. The entployee who ~àd ~been laid off would 

not -co-opefate on initlating an in~ividual grievance aS,'he wa~ 
working el e\'lhere for better pay. " 

1 1 \ ' 

~ . hie article in thf: applicable ,collective agreemel1t 

dealing wi~h policy grievances stipulated that: 
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"i t is the intention of the parties tnat the 
procedure prov,j.ded shaH he reserved for 
grièvances of a general nature for which the 
regular cJr:ievance ,procedure for employees is 
not ava'ilable and that it shalI not be used 
to by-pass the regular grievanqe procedure". 

.. The Arbitration ~,oard determined tbat as the grievance 

in no way concerned ~th'e quali ties or conduct of an' employee i:t 

was -of a general nature "wi thin t~e meaning of the article and 

as the individual grievance procedure was not: really available ' 

in a 'meaningful' sense as the only directly inte'rested employée . , , 

had established an apparently satistact'ary employment relationship 

elsewhere and was no't interested in ~nforcing any right she may 

have had against the company the grievance was a, properly consti

tuted pold:cy grievance .... 
, 

Simi1ar1y, in Re. Canadian Union of Public Employees 
. 12 . ' h' , Local 1090, and Townsfil.p of Vaughn ,the sFe issue a~o,e' w erel.n ,'< 

the union by way of policy grievance a11eged- that the c~llective 
, t 

agreement providect" fpr a pormal work week of f ive days, Monday 

to Friday, that the company had vioiated the\ agreement by" schéduling , 

a Tuesday to Saturday work , ... eek for particular employee, the 

employee concerned diod not initiate an individuâl grievance. The· 

applieable, ,article in the collective agreement concerning policy . . \ 
grieva.nces provided in part: 

\ 

, 
"That the provisions of th'is Section may not 
be used with respect to a grievance direct1y 
affecting an. elT1ployeè or employees and that 
the regular grievance procedure shal1 not be 
by-passed ft • 

The ·m~jorit.Y of th~ Board ru1ed that the grievance was 

a~bitrab1e reasoning in pa~t that the article in the collective 
1 t. J, ~ 

agreement must be read in conjunction with S'ection 34 (2) of 

the Governing Laboùr Relations Act soas to not deprive.the 
~ " " 

union of its right to present a grievance re1ating to the inter-

pretatïon of the collective agreement. 

" ! 
) 
cl 
f r 
i 
1 
l' r 
~ 

\ ~ 

perh~ps . the, broadest statement o~ principles enunciate~ ~l 
in favour of arbitrability is to be. found in the case of Re. 

United Steel Workers, LCDcal 2895, and Babcock & Wilcox Canada 
, 

wherein a policy grievance concernèd the emp10yment of an, in-

di vidual who had been e:mployed by the company but who had been 
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terminated apparently ât 1).is,own request. ,f The employee submitted 

" to treatment at a psychfatric hospital and upon release sought 

d l d '\~f' f re-ernploymeht and was refused. o The Boar ru e ~n avour 0 

arbitrability stating: 

"We are of the opinion,that whenever it can 
be stated that a difference of understanding 
exists between the union and the company 
which, while perhaps involving on~y one 
employee, by remaining unresolved may affect 

'other employees in a similar manner in the 
future, then the union would process the 
grievance notwithstanding a possible over
lapping bf union or 'general' vis a vis 
individu'al grievanèes which we, have regarded 
as such in the past".14 

In Re. Hilk & Bread Drivers Dairy Employees Caterers 
.' Ir-and Allied Employees; Local 647, and Weston J3akeries Ltd. , 

the Arbitration Board fo~ulated an approach to the issue in 

the fo'11owing terms: .,'\ 

liA union beg±ns, .... with a right to grieve 
itself for any violation of the agreement, 
even w~thout the consent of an individuàl who 
m~ beldirectly affected .•. However, it can 0 

contraptually limit t~is;right by appropriate 
language. No such li~i tatiohs should be 
presumed from the alleged inherent individual 
(as opposed to generalJ natureJof $uch grievances,' 
though. Orly if the explici t language of the 
agreement; as fairly interpreted without any 
such presumption~, leads ta the conclusions 
that the parties did intend tolimit access 
to arbitration to union policy grievanèes 
should Arbitr'at1~n Boards glve effect to any , 
such limitation-' , 

o 

The cas,e of Re. Canadian Union of Public Emplovees, 
" 17. v 

Local 1011 and Burltngten Board of Educat10n ,1S repre-

,sentative of a line of decisions wh~reby poli~y grievances 

were discussed where an inàividual grievance could have been 

initiated. In that case the union initiated a pol~y g'tievance 
't ~ ~ 

claiming that payment should be made at appropriate overtime 

rates to all employeès:who ha'd 0 worJçed overti~e on week-ends \ , ( -,,/ -. 
in specified,periode. The collective ~g~eement provided for 

policy grievancesq~nd thato they be initiated at step 3 of 

the grievance procedure. 

1 \' 
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.The app1icab1e'~rticle ,also contained a provision 

that the larticle;. may not "be used by the union to insti tute 

a complaint or grievance directly @ffecti~g an emp~oyee or r' 
employees ,'which such erriploye~ or empIoyees' could thernselves , 
insti tute, and the re,gular grievance procedure shail not be 

by-passed". 
, 

The Board Id!i.srnissed the -grievance reasoning t~at upon 

reading the w~ole article in the collective agreement it 

seerned clear that the intention of the parties "was' ta lirni t 

the union'policy grievance to only those situations which could 

not be· made' the subject of an empleyee grievance". 
\ , From the review of the awards it is apparent then that 

there is prevailing oonsensus of arb~trators in the private 

~ector that would tend to' permit policy grievances to be 
, 

arbitrable'e~en though the factual situation rnay aIse be thé 

subject matter of a grievance by an individùal employee. The positi< 
" . 

of the .Public Service staff Relations Board in dealing with re-
~ -> 

ferences under Section 98 of the ,Act is ne€essarily different as 

the jurisdiction of the Board_ to hear and determine the grieva~ce 

is feunded in the statute it~elf w:i. th the explicit admonition 4 

, 
that no such c~se may be referred under Section 98 if the obligation ~ 

alleged is one which rnay he the subject of an individual employee 

grievance. In the private sector, the arbltfators find their 

jurisdiction in the policy grievance articles in the collective 
t· 

agreements and the. model arbi tration clau~es'. in the applicable 

statute whi9h ~rovi~es ~ut~ority for the! arbitration of aIl dis
putes including policy grievances. 
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1Adjudicat~on File No. l69T"'2~78, at pages 19 & 25" 

2Morabito, Adjudication File No. 166-2 .. 77 {Meyer}. 

Smith, Adjudication File No. 166-2~847 (Meyer). 

3F~; , T" Adjud~cation ~ne 
Maloughney, Adjudication 

No'. 166-2-96'3, (Abbott). 

File No. 168-2-47. 

5Inbernational Brotherhoo,d of Elect'rical WorJcers, Local 2228 and 
Trea~ury Board, ,Boa::d File No. 169-2-1l. 

Public Service Alliance of Canada and Northern power Commission 
Board File No. 169-l0~13. 

6" & 

R.S.O. 1970, Clt.apter 232.' 

"1 (1958) 12
o
D.L.R. (2nd) 322 (High. Court). 

8Rè. Mi1k and Bre~d Drivers, Dairy Emp1oyee's, Caterer!'t and All-ied 
Em loyees, nocal 647, and Weston Bakeries Ltd., (1970) 21 L.A.C.' 

" 308 per We 1er at p. 310. 
l ' 

"There is no do'ubt that this theory i5 accepted as law in arbi-
:tration precedents today". 

9 (1973), 2 L.A,.C. (2nd) 289. 

10 ibid, pp. 294-5. 

Il ' 19 L.A.O. 227 (Ade11). 

~2(1969) 20 t.~.C. 392 (Weatherhi11). 

13(1971) 22 L.A.C. 383. 

14;ibid p. 386.,' 

15 (1970) 21 L.A.C. 30S' (Weiler). 
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17(1967) 18 L.A.C. 347 (B~rber). 
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A. RECO!1r~ENDATIONS FOR REFORM 
1 

~ 

In 1973, J. Finkelman, Q.C., then Chairrnan of the Public 

Service Staff'Relations Board, was asked by the Honourable Allan , . 

M~cEachen, then President of the Privy Couneil, to undertake an 

investigation and 'to prepare a report on' emplqyer and employee 

relations in the Public Service of Canada, and to rnake~'proposal 
for legis1ative change to the Public Service Staff Relations Act. 

In May of 1974, l-1r. F'inke1man submitted to the H,Ouse!~of Conunons 

a threé p~rt paper entitled "Employer ,Employee Relations in the . , , 
Public Service o~ Canada". Subseguently, on October 22nd, 1974, 

~ 

.it was ordered by Parliament that a Special Joint Co~ittee 

of the Senate and the House of Commons be appointed to consider 
> 

and make recornrnendations upon Parts 1, 2 and 3 of the Finke1man 

Report. 

Th~ Joint cornmittee was subsequently duly organized 

and held 40 public meetings between November 1974 and June 1975. . .. 
It received thirty-one briefs by interès,ted\ partîes w'ith respect 

to propased 1egislqtive change to the Public Ser-vice Staff 

Relations Act. The Special Committ~e on Employer Employee 

Relations in the P~blic Service prpsented its Report to Parliame~t 

on February 26th, 1976, ""hich Report included sorne seventy-two 
t c recornmendationsl . 

A number of bargaining agents representing employees 

were critica1 of the statutory divisions of authority and\ res:-
\ . 

~onsibility as raising awkward barriers against the logical 

processes of personnel administration in the Publid.Service 

and against the resolution of problems facing individuals and " 

groups of emp10yees as witnessedO by the two independent 

regulatory agencies, name1y, the Public Service Commission whiçh 

derives its authority and responsibi1ity f~om the. Public Service 
C , • 

EmploYment Act and the Public Service Staff Relations Board 

which derives its authority from the Pu~lic Service Staff 

Relations Act. The Committee, in its'Report ta Par1iament, 

did not mqke any substantia1 recommendat{ons for change, but 

rnérely recommenàed that a special Task Force he' estab1ished 

t~review th~ situation2• 
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TAe following discussion canvasses the ,recommendations 

pertaining directly ~o the extension or restriction of the resort 

to the adjudication of right,s disputes by the Public Servic~ 

Staff Relatrons Board. 

B. - Recommendations E~tending the Stope of Adjudication 

The Corruni ttee recognized that\ under the ,present systelTl 

there was a great deal of difficulty in distinguishing betweert 

b'ehaviour requiring disciplinary action a~d involuntary infractions 

which may be traced to,incompetence or incapacity.\ As noted, only ,.. . , 
-f. 

disciplinary action resulting in discharge ~r suspension can be 

referred to thirç1 party ·adjudicatio~. :vhereait, with respect to 
Q 

matte~s o~ incompetenc~ or incapacity under the auspices of the 

Public Service Commission, therF are app'eal rights to an. Appeal 

Board established by the Commission. The Committee noted a . 
greât deal of confusion both by management as to which option 

to use, and 'the argument by bargaining agents'who wer~ seeking 

the elimination 9f the divided authority. Accordingly, the 

Committee recommended in Recommendati~n No. 58 that whe~a the 
1 • 

action of the employer will result in the terminatio~ of em

ployment, and the reasons alleged by the employer are misconduct, 
, 1 

aban~olunent of position, incomp~tence or incapacîty, tl1e.eIt;lployee . 
should be entitled to gr~eve the termination. action and refer 

it to adjudication before the Public ,Service Staff Relations 
Board. 

The,Committee further recommended that the Public 
,co 

Service Staff Relations Act be amended to specifically empower 
1 \. 

the adjudicator ta .rescind the termination where he maintains 

the :mployee' s grievance or substi tute anothe,r remedy if /the 

employer' s action was not well-founded. he should ndt be empowered 
a
3 to recommend or effect an alternate appointment • 

1 
ClassIfication - 'Grievance 

Under the Act as presently ,constituted, classification 

standards are established unilaterally by the employer. (The 

Co~i~tee recornmended, however, that there should be sorne 

extension of the scope Qf bargaining so as to include clas~ 
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classification standards. These recommendations were,included-' 

in Recommendations 34 to 40 of the Rey;ort. IIowever, provisions 

in collective.agreemènts with respect to classification standards 
, 1 

were rec6mmeÎded tOI be treat.ed as special agreeme~ts having theirl 

own duratlon-and that the strike route with respect to the 

res~lution of classification disputes would be prohibited. 

It,was further p~oposed that classification grievance, i.e., rights 

disputes, should De t~e iec~ matter of adjudication4 

c. Recommendatio 
Ad'udication 

Restricting the Scope of· 

With respect t ihe,issuJ>Of managerial and confidèntial 
. ---;-

exclusions, the Comm-ittee concluded th'at persons exercising 

effective control over employees, especially in relation to other 

persans who are members of a bargainihg, unit, should properly 

6e iden~ified a~ management and should be_~xcluded from bargaining . ' 

agents. This conclusion was ref1ected in Recommendation No. 57 

~llich was a recommendation to amend' the Definition' Section 'of , " 

the 'Act defining persans emp10yed in a managerial or confidential 
---:-t 5 • 

capac~ y 

Accordingly / if 'the Definition Section were to be 50 

amended then Section 91 (a) would no longer be "applicable ta these 
il 

emp10yees as there would be no col'lective agreement applicabl~ 

ta them. 
l \ . 

It was not until the Spring of 1978 that the Government 

acted to amend the Public Service Staff Relations Act fOllowing 

.the Report of the Committeé on Employer Employee Relationsoin 

the Public Service in Bill C-2H. This Bill on1y received first 

reading and died on the.Order Book. Bill C-28 \'l&S succeeded 
" by a new Bill, Bill C~22t which maintained rnany of the principles 

contained in Bill C-28. This new'Bill was introduced into the" 

House of Commons in November ~97B, but it died on the Order Book 

as weIl when tne géneral-;léêtl~s called for May, 1979. 

The only rec~mmendation re~vant ta ,the for~going 
discussion in that proposed Bill was ~Ihe recommendation of both 1 

the Finkelman Report and·of the Committee on Employer Employee 1 

Relations in the Publ~c Service to broaden the definition of i 
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managerial duties and thus inqreases the·number of managerial 

exclusions from collective bargaining under the Act. In 

addition, aIl Treasury Board employees, on account of the fact 

the Treasury Board exercises a special responsibili1ty as th~ employel 

f9r aIl public servants, would haveobe~n excluded frpm bargaining 1 

\ , 1 under the Act. 
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lSpeaker of the House o~ Commons, Report to ~a~l~ament 
(Employer-Employee Relations tn the ~ublic Service) p.' 6 

2ibid; pp. 6, 7, 8 and 9~ 

3See discussion on .the Remedial Authority of the Adjudicabor 
and in particular Re. Goodale. 

• 
4Speaker of, the House of Conunons, op. cit., pp. 20-21. 

Sibid, pp. 28-29. 
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CHAPTER 10 

CONCLUSION 
\ 

165" 

In summary a federal public servant has the right 

to grieve virtually any alleged complaint concerning his terms 

~nd co~ditions of empioyment, hoWeVer,(hot aIl grievances are 

subject to third pact y adjudication. . 

i l If . A grievance s capab e 0 be1ng reviewed only if the 

/ 

person initialing the grievance is not excluded from the def\inition 

of employe~ contained in Section 2 of the Act, there is no 

statutory:provision for redress under any other Act of Parliament: if 

the grievance pertains to t~e interpretation or application in 

respect of a provision of a collect~ve -agreement or arbitral qward 

he has the approval of and' ls represented by the bargaining 

agent for the bqrgaining unit to whiçh the collecti~e agreement 

or arbitral award applies; The grievance procedure has been 

exhausted and most significantly the grievance1meets the ~9nditions 1 '---stipulated in Section 91 of the Act. 

Thus, although adjudicators under~the Public Service 
p 

Staff Relations Act have a comparatively limi±ed jurisdiction and are 

subject to judicial review in the Federal Court of Canada it ~ 

is ~air to sar ~hat they haye succeeded in providing a relatively 

expeditious and meaningful process of rights disputes resolution 

to the Federal Public Service and for the most part bearing in . , ' 

1 

P mind the-unanimity of decision making have brought a great deal 

of consistency a~d uniformity to the principles applic"able to the 

resolut~on of rights disputes of public servants employed in a wide 
" . , \ 

variety of duties throughout Canada. 

-----._ .. _-- ----~. ---
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