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h ADJUDICATIONS UNDER\THE\PUBLIC SERVICE STAFF
RELATIONS ACT (CANADA) \E\GOMEABQTIVE ANALYSIS
OF THE INTERPRETATION AND APPLICATION-OF-COL-
LECTIVE AGREEMENTS IN THE FEDERAL PUBLIC SERVICE\‘*
AND THE PRIVATE SECTOR

TS ¢ " ABSTRACT *v’/%gi

\ o

An examination of the process of resolution of rights
disputes in the Federal Public Sector under the Public Service
Staff Relations Act ag compared with the private sector. The
work initially examlnjs the historical 1eg1slat1ve background
to the Public Service Staff Relations Act and notes the—
manner in which the development of controlling ﬁgenc1e§”have
affected the scope of rights-‘adjudication. The applicable
provisions of the Public Service Staff Relations Act are
examined and the process of rights disputes resolution under ’
theé Act- are “examined and compared with that predominant in the
private.sector. The statutory limitations on the rights of
federal pub te _servants to refer grievances to adjudlcatlon are
described and examined with reference to the applicable juris- -
prudence. The scope o udication permitted under the legis-
lation is critically examine 1th reference to the applicable - ‘
authorities and proposals for ext\hding the scope of adjudication |
are noted. Separate chapters are devoted-to the related tqp1c5u- ;

‘of group grievances and policy grievances. ’ , . s
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' : L'ARBITRAGE SOUS La LOI SUR LES RELATIONS DE
T * 'TRAVAIL DANS 1a FO NCT(ION PUBLIQUE — UNE ETUDE °
R . COMPARATIVE DE L'INTERPRETATION ET DE 'L'APPLICATION

+ DES CONVENTIONS COLLECTIVES DANS LA FONCTION PUBLIQUE

«  FEDERALE ET DANS LE DOMAINE PRIVE.

. /
. Ré&sumé & ..

/

/

Une &tude qui tiche de comparer le développemen£>de ré-

solutions de droits ‘acquis’' sous les conventions collectives

reglées par la loi sur les'Relations de Travail dans la fonction’
publique f&dérale et celles dans le domaine privé. Tout d'abord
1'&tude revoit le plan hlstorlque ‘de la loi fé&dérale et signale 1

fagon dont le contrdle des agences fé&dérales a influencé le

processus des arbltrages qui se concernent avec ces droits. On

examine les provisions statutaires de la loi sur les relations de

travail dans la Fonction publlqueek;a1ﬁ31que le processus de

_.résolutions de droits quis sous les conventions collectives

réglées par cette loi, en comparant le tout avec le mé&me ~
processus dans le secteur privE&. On revoit aussi an analysant
14 jurisprudenc@*les limites statutaires qui prescuvent en
quelles circonstances-les employés dans la fonction publique
peuvent réfé&rer leuts griefs a l'arbitrage. ,On examine 2

fond les limites de l"arbitrage, sous la 1oi en revoyant

les arrétes et en discutant les propositions d'&lorgri ces
limites. De chapitres ihdividus discutent les questlons de
grlefs politiques et de -
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" dictional issues as the author's research and experience has

| process as applied to the Federal Public. Service, other than a .

- o X - Iv . R
PREFACE ' "

in 1967 Parliament enacted the Public Service Staff
Relations Act which provided the legiglative foundation for

collective bargaining in the Federal Public Service. Part IV
of the Act conféerred upon Pyblic Servants. the right to initiate
grievances concerning their terms and conditions of employment

i

and to refer certain grievances to third party adjﬁdioetion.
The purpose 'of this work is to critically examine and evgﬁuate
the process of'development of' this résolution of rights disputes

"in the Federal Public Sector, and to compare that development 2

where approprilate, with that of the arbitration ‘of rights dlspute=
in the private sector and to nqte differences and similarities

in the trend of decision making in both setctors.
£~

The emphasis of the paper is directed towards juris-
A
revealed little or no major distinctions between the sectors

in the dewvelopmént of the applicable substantive>law of
arbitration. A very‘limited amount of scholarly work has been

undertaken on the subject of the develagpment of the adjudlcatlon

number of articles published prior to or shortly after_the
Public Sexvice Staff Relations Act waS~enacted which for the -

-most part were discrlptive of the new processp Presumably :the

lack of research in- the area is attrlbutable to the fact that the1
decisions of the adjudlcators appointed under the Act have not E
been’ commercially reported. The author's familiarity with the
subject matter under discussjon, dates from 1971 while employed
as a Student—at—Law @cting for bargalnlng agents and individual,
grievors he galned inié{%l exposure to the resolution of rights

| H

disputes under the Public Service Staff Rela;&ons Act’ - e

Subsequent thereto in 1974-75 “the author was employed
as a Law Officer of the Crown by' the Department of Justlce
seconded to the Treasury Board where .he was engaged as full-
time(counsel representing the employer at adjudicafion underi B
the éﬁﬁlic Service Staff Relations Act. ' '

4
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N ' During the period 1977-79 the author has. been employ;d
(“ : in the Toronto Regicnal Officde of the Department of Justice _

'] in“the Civil Litigation Section and has been primarily assigned
the majority of adjudication cases scheduled-for hearing

before the Public S >rvice Staff Relations Board hs tounsel

for the employer, tl‘&e Treasury Board, durihg which period he -

gained further expo sure to the ¥ssues herein discussed.
' : . |

o The respoﬁsibili'ty for the text .:'L_s that of the author's
alone-but the author would be remiss if he did not acknowledge
his indebtedness Fo éhe o?fiéers of the Public Sérvice Staff °~-
Relations. Board and the Treasury Board who supplied the author
with information and unreported Federal Court decisions. )

Mr, .Stanley Hartt, Barrister and Solicitoi:, read an
_earlier draft of the paper‘\\and made many helpful suggestlons\
for change. Needlessto say the author is alone respons;:.ble Bgr .
: any remaining shortcomings in the study.
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CHAPTER I 1

1{ INTRODUCTION

o c

Thé arbitration of grievances is a process of adjudic-
ation “whereby "“disbutes ~concerning the. application or interp-
retation of collective agreements are finally resolved.

In defining the scope of grievance arbitration,‘ it is
important at the outset to make the distinction between the
resolutio of interest disputes a’i?d rights dlsputes, the former
being -a completely separate process from the latter, both of
which are characterlzed as 1abour arbitration. * . !

, "Thé most publicized cohtests in North
“America -~ a "Big Steel" strike, or a
: . Canadian ‘Rail Strike, for example --

‘ almost invariably arise out of "interest ;;4
e '((. disputes". In other words, after months

/ of bargaining and mediation or conciliation,
/ the parties fail to conclude.a new collective

) agreement as sought by all’ available means

\ to advance or prc;tect its own economic int-
erests, and neither is willing to risk its
future on the unpredlctable conclusions of
a stranger."l

Interest disputes are concerned primarily with what
has been described as "law formulation".2 It is a preliminary

0 regular relations bétween ‘the pqrties according to an
established \framewprk. In practice, of course, interest dis-

. putes are not entirely concerned with "law formulation®. Previous

colleptive agreements, agreements adopted in }similar industries,
and federal and provincial legislati,on,_exert a certain control,.
of yarying degref., over negotié'tign of agreements. For the ' \
purposes of this paper, however, the primary distinguishing
featyre of this interest dispute\is that it has its oricjin in
the conflicting "wants" of the parties at a time when recon-
ciliation of these "wants" is the overfiding consid'eration. The
result of arbitration is the formulation of rules governing

future relations between the parties.

On the other hand, a rights dispgte;s is tonperned with
the épplication or interprgtat'ion of a current, collective .
agreement. Academicallﬁr, the resclution of a rights dispute
involves the application of existihg rules and in this se:nse
differs from the resolution of an m\terest dispute. However,

as Brown has been quick to point out, the interpretation.

L , N
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' Commission and the Trgasury Board have affected the scope of

T~
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and application of a collective agreement often involves a .
certain amount of rule formulea ion.3 Iifter all, it is rather
unlike%y'that every circumstance -would be ant[icipate'd by a

- ~

collective agreement. .

. A rights disputle arises when a party to a collective
agrceement feels he, or it,. has a grle.vance and seeks to resolve

it accordlng to the pr1nc1ples contalned in the collective '
agreement. Linked with dlsputes concern:ng “the disagreement
between the partles arising out of the .1nterpretatlon and ap-
pllcatlon of language :Ln collective agreements are d{sputes concer-
ning discipline that employers have meted out to employees for
mlsconduct which disputes. are governed by the generally akpted

. principle that an employer in’ meting out discipline to6 employees
for misconﬁuct must -do "so faJ_rly, that is, there must ‘be just .
cause for. the- impositién of dlscharge or other disciplinary - ~
penaltles to employees. : ! '

[ — —-

In 1967 Parlla*nent enacted the Pule.c S_YV1ce Staff
Relations Act which provided the 1eglslat1ve basis for collective

bargaining in the Public Service of Canada, Part IV of that,

Act, conferred upon public servants the right to initiate gfievances
concerning their terms and.conditions of employment and also
recognized the right of public servants to refer cer'tain grievances
to wadjudication. The hpurpose of this\paper is to ¢ritically
examine and evaluate the adjudication process as it has developed
since its inception in 1367. i : L P

”  The emphasis, of this paper is directed to the manner

in which the resolution of rights disputes have developed sipce

the enactment of the Publid Service Staff Relations ‘Act in 1967,

and to compare the trend of decision making where appllcable

with that of the arbitration of rights disputes in the private
'sector, notlng similarities and distinctions. It is proposed - e
to examine the historical background to the 1eg1slat10n and to

remark on the development of controlling agenc1es and to deter-
mine the extent these agencies, namely, - the Public Service

grievance adjudication. It is proposed ‘to then examine tl
statutory ,fr'amework establishing the process of grievance
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,and it is this-area which has spawned ‘the most difficelt issues
; ,ﬂ :

—to-be found in Chapters 7 and 8

©

rfas\DBtion and to determine how it functions in practice . W
involving a determination of how this process compares with that |

of the prlvate sector.

- Under the Publlc Service Staff Relétions ‘Act there !
are a ‘number o*fjstatutory restrictlons upon the right of employees

to initlate and refer grievances to adjidication which are

1

examined in Chapter 5. . °

< The Scope of Adjudicabllity under the Act is discussed
in Chapt r 6. 'This issue is directly.related to the statutoqry
divisionjof responsibility.for management of the Public Service

for adjudicators under the Act. '’ o ‘ ‘ . -

The paper would not be complete w1thout an examination
of group grlevances and policy grievances which dlscussmn is

4
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. <A‘\C)I;L:IFFE‘., E. R.,, Adjudication in the Canadian Public Serv:.&e,
( i g 20 McGill ‘Law Journal, at p. 351. ]
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2 BROWN, D.J.M., Interest Arbitxation - Task Force on Labour,
° Relations, Study No.- 18, Ottawa; I‘nformatiop Canada, 1970 5
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CHAPTER. II

4 .
' ! - *
PRIVATE SECTOR LEGISLATIVE'FRAMEWORK ' b

' Federal and Provincial spheresl may be traced back.-to the Wagner .°

- t

| . _ ;
¢ ra s . ' z. *
E ( ' Mpdern Canadian Lahour, Relations Leglslatlon in both the
i 2

Act of 1935 in the United States”. )

However, a distinctly Can dia eature of our Labour

¢ Relations Law derived from Order An Coun011 in the
» ' " requirement that collective agrefments provide for the arbitration

Do ! b
others has SummariZzed the significance
v .

Professor A. W. Ca
of P C.°1003 in this manngdr: .

= &7 . . "P.C. 1003 yecognized the policy of collective
: .. ‘bargaining /through ajents of employees, and
T o \ accordin , prohibited-specified unfair
o [ labour prActices. It establishe&‘aﬁ‘adminis=“t ¢
S . tratiye Poard to certify the bargaining” ! s
" authori y and to settle the bounds of the
bargaiging units. Tt placed limitations ‘on.
. ace and methods of recruting union member-
{“:, ) y o ship, and restricted the use of economic weapons.
- ~More particularly, strike and lockouts were n
o prohibited except in the negotiation of | >
: ' collective agreements, and then only after the {
i machinery of conciliation was exhausted. It
- o was thus necessary to requlre the peaceful set- )
. i "tlemént of disputes arising through the course
T of the collective dgreement: herein lies .
he—kernel ‘of present day grievance arbitration.

) . After the war, when the Emergency Order-in-
iéd‘

4 . Council was no longer operative (it was,
in 1947 to make wages a bargainable mattér), v

o + labour relations reverted to the federal and T T

. - provincial fields. By 1948, the federal

; ot parliament. and most prov1n01a1 leglslatures

///////7’ had enacted statutes modelled on P.C. 1003"3

I The basic provincial and federal statutes, with the - /

.1

- exceptlon of Quebec and British Cgiumbia) still retgin the basic X
fagfures adoﬁted’in.their early.Legislation from P.C. 1003, and ,

—

with the exception of Saskatchewan, certain provisions requiring

the compulsory arbitration of grievances during the terms of
. 4 . " o &

the collective agreements.

( ° | E.B. Jolliffe in discussing=the effect of the arbitration
clauses :-being incorporated into the various federal and provincial
; legislation has Stated: - (j""

g
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"Through these distincti&ely Canadiap
requirements, arbitration in the private
sector continues to be theOretically con-
sensual although in realéty it.is-imposed
upon the parties by law"

¢ .

In 1967, Parliament enacted the Public Service Staff

.Relatlons Act . an- Act respecting employer employee relations

in the Public Service of Canada which Act conferred upon employees
of the Government of Canada the rights to, bargain collectively .
with respect to their terms and conditions of employment,

and a process for the arbiltration or adjudication of rights

disputes. g .
.

l
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1Toronto Electric Commissioners v. Snider, [I925/ A.C. 396
established that each of the Provinces had jurisdiction over
Labour -Relations within the Province jand that the Federal
Government had jurisdiction over int r-provincial employers
and its own employees. .

CARROTHERS, A.W., Collective Bargaining Law in Canada, 1965
pp. 1-75. .

3ibid pp. 7-8.

|
4Federal employees of Crown Corporations and of inter-provincial

employers, see the Canada Labour Code, R.S.C. 1970 Ch.:L-1
and in particular SS. 155 et seq. L s o

In Quebec the governing Statute is the Labour\Code, S.Q. 1964
C. 45, S.Q. 1968 C. 14, S.Q. 1968 C. 48, 1969 C. 47 and in
particular S, 88 et seq. which provides for the arbitration
of grievances but its form is. distinct—from_that as other
provinces.

In Ontario see the Labosr Relations Act, R.S. 0. 1970 C. 232 as
amended §.0. 1975 C. 76 and in particular Section 37.

Tn Alberta see the Alberta Labour Relations Act 1973,\5 A,
1973, C. 33 and in particular Section 138.

In British Columbia see the Labour Code pf British Columbla,
S.B.C. 1973, C. 122 Part VI and in particular ection 92 et seq.

ITn Manitoba see the-Labour Relations Act, S. M 1972, C. 75 and
in particular S. 69. .

Tn New Brunswick see the Industrial Relations Act; R.S.N.B.
1973, C. 1- 4 S. 55, and 8.8. 73 et seq.

In Newfoundland see the Labour Relations Act, R.S.N. 1970,
C. 191 and in particular §. 23.- 5

In Nova Soctta, see Trade Union Act, S: N S. 1972, C. 19 and
in particular SS. 40 et seq.

ITn Prince Edward Island see the Labour Act, R. S P. E I. 1974,
C. L-1 and in particular Section 36.

In Saskatchewan see' the Trade Union Act, 1972, S.S. 1972, C. 137

and in particular S. 25-et seq. \
{ \

5 Ve . \i.“ . N . _ -

JOLLIFFE, E.B., Adjudication in the Canadian Public Service

20 McGill Law Journal, p. 352.

6r.s.c. 1970, C. P-35, p. 352.




CHAPTER III -

. é) BACKGROUND AND LEGISLATIVE DEVELOPMENT IN THE - ! )
CANADIAN PUBLTC SERVICE ) \

A brief overview of the background of labour relations
in the federal public sector will serve to place the present
Legislation in perspective. Prior to Confederation in 1867, the
" Colonial Legislatures operated on a well developed system of /
patronage. The ruling dynastles im ‘those times hé?é come to
- be known by various titles. In Lower Canada“—fﬁ—‘CHateau Cllque
min Upper Canada, the Family Compact. T

Upon Confederation it became essential for Canada to

establish a Federal Civil Service. As may be expected, the

system f patronage perSisted even after the passage of the
’ \ Ve

first/Civil Serylce Act in 1868. - 4 p
. ap ‘Due to parliamentary agitation for reform, a  Royal .;>.

Commission was established in 1880 to investigate the‘probleh. /

The findings of the Royal Commission published in 1889, were ,

informative but its recommendations were largely ignored Not
until a 2nd Royal Commission was appointed in 1907 was any p051t1ve
action taken. The new Civil SerVice Act of 1908 reflected the
reform attitude, in that, patronage was reduced by introduction
of open job competitions to be administeredby a new two man

1. u

Civil Service Commission™. ; .

During -the Flrst World Wwar, patronage again slipped

| | \

into the Civil Service.

"The loophole of "temporary" appointment
allowed of a continfuing, if diminished .
- " exercise of o0ld methods, and patronage -
. continued unabated in the "outside" service.

- During the lst World War, the service N !
expanded from 40,000 to 60,000 and most !
©f the increase was acco pli;hed without
reference to the Commission"

N
AN

R "The entire service was again in a deplorable
state, Strenuous demands for reform were
again being made and in 1918 another Civil

' Service Act was passed. It established a * .

- new Civll Service Commission; extended the
application of the merit system to the.
outside service and again forbade political

‘partisan activity ... The Commission had
“°\\‘an additional duty of organizing and
S calssifying the service, the Act effectively

4
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wiped out political pat!onage,twith

. trifling exceptions, d a systematie
classification system’was established
which was lncorporated into the Clvil

- . Service Act in 1919. It was not until

- the 195Q's that reform again was being
P sought" : =

VORI T

]

) It must be stressed that publlc civ1i servants hay
enjoyed the right to organlze into assoc1atlons infthe senseg
that their right has never been denled4 What was lacking,
until the new Civil Senvxce Act Qf 1361, was -any statutory

recognition;oﬁ/the associations':demands for negotiation rights.
N L I s

In this sense, the Public Service lagged far behind the private
sector. The Collective Bargaining Act of '1943 and the *QOrder-
In-Couneil P.C. 1003 of 1944 led'to the implementation of |
similer provisions by the.provinces in the 1940's for emplgyees

in the private sector and thus have enjoyed the right to organize
and bargain collectively. These rights also included the right

to grieve, and appeal adverse decisions. . -~

In 1957 the Civil Service Commissiqﬁ was asked to re- .
evaluate its role. This re-evaluation was the resulﬁ:of increasing
pressure brought to bear by the very large associations of
Public Servants then‘in'existen e. The report of the Civil “re
Service Commission led to the incorporation into the New Civil- ” o
Service Act of 1961, of the "right to direct consul ions between

Aﬁﬁze Civil

the staff associations, the Minister of Finance an
Service Commission respecting remuneration and terms and condltlons
of employment5 As a concommitant of this' rig

' appea; machlnery
was established for hearing grievances respecting demotions

and suspensions as well as aismissals. N6 longer were appeals

‘a matter of "grace", ' ‘

\
The Civil Service Actﬂof 1961 remained in force until

the passage in 1967 of the Public Serv1ce Staff Relatlons Aét,
Public Service Employment Act and an Act to amend the Flnancmal
Administration Act. In effect, these modern Acts served to
élarlfy the respective roles of the Publlc Service Comm1551on, a
new Public Service Staff Relations Board: and. Rpek@reasury Bodard.

1 N e
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\\ @ ‘ It is necéssary to consider the important factors that )
( % may account for. the delay experienced by Federal Public employees
IR . in achiev1ng collective bargaining rights e joyed by private )
///% “  sector employees. = ' \
v s B ,
- - The first is the doctrine of sovereignty or the immunity

bf‘the State or Crown and second is the division of responsibility
‘ . between the ' Treasury Board and the Civil Service Commission. When
- ; general Labour LegislatiOQ was first passed in 1943, it affected '/
only the private sector. Public Servants-did not comg under its

-

purview as - ‘the Crown was immune from general’ legal rules governlng
private relations. ThHis common -law principle may, of course,
. be overridden .by an Act of Parliament.

©

, The doctrine of sotereignty of the State or Crown was
'also applicable to the Crown in Right of the provincés and K
~ -‘accordingly, general Labour Relations Legislation passed by the
- prov1nces for the private sector did not apply 'to the Provincial

Crowns own employees.

o

Theé advent enllective~bargaining for public servantls
!
in most provincial jurisdictions has been one of evolution through
a similar statutory pr 5s of consultation6 to bilateral

negotlatlons with the Government retaining the rlght to make .
f}nal decision to that of full .collective bargalnlng with .its
attributes, namely, conc111atlon, arbxtratlon of both 1nterest
and rlghts disputes and in some jurlsdlctlons the right to

strike’ | } oA .
! Thus while émployees in the private sector, have generally
enjoyed the benefits of Collective Bargaining‘Legislation since
the 1940's the Federal Publi'c Service remained without ‘the benefit -
» of substantial changes wrought in the field of Labour Relations
. until the passage of the Civil Service Act of 1961. H.W. Arthurs

' has’described the situation in the foTllowing manner::

3 "No significant formal machinery for labour
\ management consultation at the federal level
. ‘ appeared until 1944. 1In that year, the !
‘ ' federal government created the National ‘ ‘
. Joint Council of the Public Service of
. ’ = Canada to advise it on wages and working
conditions for its employees. Other bipartite
Y ‘ advisory groups were established in the suc-

-
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A . . & : ceeding' years, one of the most important was !
g (' L , the Pay Research Bureau, whose functlon was g
i ) the development of benchmarks for public :
, Do / " employment conditions based on carefully v . ’
; ) ) selected private equivalences. ° Instltutlonally, L\7

- A the federal governments' agreement in 1953, to
the voluntary, revocable check-off of dues .
\ ' ‘ strengthened the various employee organizations.
A ~

atever else these years of development ,
\ esented, by the early 1960's there was . . y
not yet a regime of collective bargaining :

in the Public Service. The federal government -
continued to act unilaterally in fixXing wages,

for its employees, although it was ostensibly
committed to accmﬁting the guidance of the

Civil Service Commission. = The Commission,

in turn, engaged in consultation w1th employee

7/’ . associations - initially on an” informal basis, T
' . but afteg 1961 pursuant to-a statutory
mandate"” c T s
3 ?&; ..
(Tﬂ Another factor creatlng confu51on and reducing the ng
efficiency of existing labour relations machlnery in the Federal .
Public Service was the division of respon51b111ty between the ‘
" /
(_ ’ Treasury Board and the Civil Service Commission. Ay

; Initially, responsibllity for remuneration and terms ;
and conditidﬁs of employment in #£he Pub11c Serv1ce were vested
‘ in the Public Service Commisslon (created by the Civil Service
Act of 1908). 1In the period preceding th Depression in 1928
the Commission enjoyed wide powers in classification 6f duties,
remuneration, and hi;ihg Zcompetitions). With the advent of
the depression,, it became necessary to shpervise'government
spending more closely. In 1931, Parliament established the
) S position of comptroller of the Treasury whose duties were

0

desc;ibed‘as follows:

e r "This new officey was required to keep a
’ continuous record of commitments, issue.cheques,

(and) scrutinize all departmental expendltures. ;
The Treasury Board's powegs expanded t?rough its l

‘ - power over expenditures"
rr

The Treasury Be;fd's controls gradually encroached
( . upon the Commissioﬁs'Statutory Powers. In effect, both agencies
" were actlng in a managerial capacity without any clear guldellnes
as to the authority each was to possess. This confusion was
recognlzed early, but it,was not until the passage of the RN

’
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Financial Administration Act in 1951 that the powers of the

’ Treasury Board and Civil Service Commission were defdned with |

any precision. This new Act gave the Treeshry Boaxrd authority
to determine selary recommendations. The primary authority

6f the Commission was limited to the recruitment of employeee,
as was recoﬁmended in the 1946 Report of the qual Commission

on Adminitstrative Classifications in the Public Serv1celo.

As assoclatlons of public service employees pressed for

formal bargaining procedures, confusion arose as to who would

" negotiate on behaIf of the employer, the government% This

led in part taq. & request by the Prime-Minister in 1957 that “

the Civil Serv1ce Commission appraise its role in the‘

government.: S .

' "In its repéré{it'recommended that the
goverhment - (through its Treasury Board
if so designated) assume the role of .
organizing departments and allow.more
delegation of dhthorlty to ministers and .
deputy ministers in crganlzlng into
departmental matters for better efficiency.

The commission on the other hand should

retain the exclusive role in matters of ”
classification, and since this function was
distinct from managerial and salary determination

8

! ' problems there should be 1lit or no problem

in establlshlng such distindtiéns of authorlty"l1

I The recommendations contalned 'in the Commissions Report

were lirgely incorporated into the Civil Service Act of 1961.
Althouéh the Commission retained the right to make recommer-
dations with regard to salary, which placed an obstacle in th;
way of collective bargalnlng, publlc servants were given, for
the first time, the right of appealon matters of demotion,
suspension and dismissals together with the right to be con-
sulted on matters of remuneration and terms and conditions of
employment. In order to further clarify the changes incor-
porated into the Civil Service Act, three oﬁher bills were

 passed through Parliamént. The last of these, "Bill C- 1821»!2
was the maost significant in that: - . o

t
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) - \ "This B1ll madeﬁgﬁe Treasury Boeard the
(‘ principal agent of the Government. It signs
' ‘ ‘collective agreements; has authority over matters .
of general administrative policy; organization o
of the public service and control of establish- ’
-ments; financial management and ﬁersoégel
“ * management-in the public services.:."

s 1
" The Civil Service Act of 1961 and its provision for

?pfbcedures,for consultation did not satisfy the staff associations
o as final authority rested with the Governor in éouncil. As
) " civil service associations could not see any substantial
& . improvement in -their posiéion} the aséociations continued
their efforts to seek direct negotiation ﬁith binding arb¥tration
as evidenced by a resolution of the Civil Service Federation of
éa at|'it8 convention in 1962 which read: (

"That the Federation be directed to continue
¢ its efforts to secure for all civil servants
the right of negotiation on all matters that §
.\ effect "their welfare with compulsory and |
\ binding arbitration subject to the will of
arliament -as the enforcement instrument"l4

Cana

campaign to a stem of collective bargaining in the federal
public &ervice.\ Subsequent to the election, aCommittee was -
established entitled "The Preparatory Committee on Collective

Mr. A.D. Heeney, the former chairman of the Civil Service

Commission. The Heeney Report of the Committee was made

public in July 1965 recommending, inter alia, that disputes '

arising under the new collective bargaining system which

it proposed.should b setfled,by an independent arbitration
_tribunal, With respect to the issue of the right to strike,
~the Report stated as ol}pws:' !

."At the priesent time, most of thé employees

, to whom the proposed system would apply do
not have the right to strike and would be
-subject to\disciplinary action by the employer

o \ if they were to participate in a strike. .15

(“ ' 'Nothing is |intended to change the position".-

p—
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.. However, the successful seventeen day postal strike
. _ following the recommendations substantially'influenced both

£ the attitudes of emplo

ers and employee representatives.towards
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tﬁe/recommendations of the Preparatory Committee. A fact finding
commission intolthe strike, the results of which for the mogt
pért\vindicated the postal workers' position, together with a
government*realizagion thatxit could - not in practise suspend or #
discharge thousands of eﬁployees,'led to a consideration of
glving federal public employees the right to strike. In addition,
to the success of the postal strike at this tlme, there was a \
growing identification of public employees W1th the prlvate

sector of the- Canadian Labour Movement, which influenced other:
Civil Service Employee Associations to demand the right to

strike instead of compulsory arbitrationls.

-  Subsequently the draft legislation introduced in
Parliament provided a formula whereby d ‘union could elect upon
certlflcatlon to opt @1ther ﬁor blndlng arbitration or a con-
ciliation/strike route. <o . :

M;i." [ v u . )

¥ The Public Serv%ce Staff Relations Acrt was introduced
into the House of Commong/ by Prime Minister Lester B. Pearson
'on April 25th; 1966, and received Royal Assent on February 23rd,

1967. The Act provided the legislative framework for the

establishment of collectiwe bargaining in the Federal Public

Serv10el7

The significance of(this historical berspective to, the
subject at hand .is threefold First, it is apparent that the
public’ servants' right to negotiate a collectlve agreement, and
to grie%e*originated in legislation, and not in practice. It .
is also readily apparent that, as an employer, the government
is unique in the sense that it is aLse the rule-maker. Th
federal government's reliance on the notion of sovereignty?
hindered the development of the formal mechanics of labour \
relations in the public service, including the right to grieve.

¢ Thus tﬂe public sector lagged .behind the private sector, and
there"still remain some important differences primarily in.
the areas of the scope of collectlve bargaining and the scope.
of grievance résolution. Flnally, and more specifically, the
development of controlling agenc1es in the Public Service has,
in a material way, affected the manner of grievance resolution

t - e

e ~ - e e e s e et e o v

N i

A e T ——————



15

adopted by the government in the Public Service Staff Relations

Act of 1967.

\ . -
X } - \
+ ’ 3
! . The differences become more apparent upon exami?tlons
of the relevant Sectionsof - the Public Service Staff Relafions
Act. ° \ .
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Simmons, C.G., Cases and Materials in Labour Relations in : X
( the Public Sector, p. 1-2. . . ) ,
~2Hodgetts,'J.El, and Corbett, D.C., eds, "Canadian Public ° !
© v "Administration, (Toronto %950), pP. 266, quoted In Simmons, op. cit.
i p R 3 N N L 1 ° )
3¢immons, C.G., op. cit. p. 3. ‘ .
L i B SR
ibid p. 3. L : c .
5 . . 7 } ‘
o ibid p. 3. .
, . j | N .
6 d -

Wwith the exception of Saskatchewan, British Columbia and

Quebec, Saskatchewan was the first prcv1n01a1 jurisdiction to
1mpiement a collective bargaining regime in 1944 without

.going through a process of consultative procedures., Quebec

" . adopting @ sImilarcourse some twenty years thereaftqr and

British Columbia in 1973. h .

|
’

v

7It is beyond the scope of this paper to trace the evolution

of collective bargaining for employees of the Crown in Right

of the Provinces. For further readlng see J.E. Hodgetts

0.P. Dwivendi, Provincial Governments as Employers, the Institute
( ' - of Public Administrator of Canada, .McGill, Queens University Press,
Montreal 1974, Chapter 10.

Woods, H.D., Labeur Policy in Canada; 2nd ed., MacMillan of Canada,
Toronto 1973, Chaptex” VIII.

3 El

3

. 8Arthurs, H.W., Collective Bargaining in the Publid Service of :

/ . Canada, (1968) 67.MicH. Law Rev., 971 quoted in Simmons op. Git.
p. 18-19. , .

¥yal Commission on Government Ogganlzatlon (Ottawa, 1962), Vol.
1, p. 93. ~ \ / , ’,

u

A e

0 ottawa, 1946), p. 17. ‘ _
v % - o ®
llArthurs, H.W., Collective Bargaining by Public Employees in Canada
Five Models, '1971, Excerpts from Chapter I: Background,reproduced ‘
in Simmons, CiG., and Swan, K.P., Labour Relations in the - §
" Public Sector Cases and Materials, Fgculty.of Law, Queen' s’Unlver31ﬂ
Kingston, Ontar;o, August 1977, R- 9.

s

«
aa

E 12ip14, p. 9. , ~ o,
. 13, . . m .
( ! “Simmons, C.G,,«Cases and Materials, op. cit., p. 9. .
B 14

Civil Service Review, Vol. XXXV, Nov. 3, December.1962 p. 21l.
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lsFreparatofy{CbmmitteeuReport on Collective Bargaining in- the
Public Sgrviqe( Ottawa, 1965, p. 36-37.

e

\

16Arthurs, H.W.,. Collective Bargaining in the Public Service of

< qgnada, op. cit. p: 17, -
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pub1ic Service Staff Relations Act, S.C. 1967.
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CHAPTER IV ‘ LT

v THE FRAMEWORK OF THE PUBLIC SERVICE oo
’ ) STAFF RELATIONS ACT (AN OVERV'IEW) -

Thé Publlc Service Staff Relations Act was 1ntroduced

“ into the House of Commons. by’ Prime"Mlnister Lester B. Pearson
//// on April 25, 1966, and received Royal Assent on February 23rd,

i967. The Act reflected most of the changes recommended by the
Preparatory-Comm1ttee<11Collect1ve Bargaining in the Publlc

| Service, which Committee was established in 1963 1 The Act
‘ﬁrovid¢d the legislative framework for the establishment of

[y

collectivé bargaining in the Federal Public Service.

[ 4 E
N f

T General @ppllcatlon of thé Act

gt C e N The legislation applies to all portioniuof the Public
Serviee as defined in the Act, andsin partlcular, all Government
N Depa#tments named in Schedule "A"‘to the Flnanc1al Admlnlstratlon

Act; a. number of boards, cammissiéns and agencies in respect of
which the Treasury Board is the employer, as set out in Schedule &
1 , to the Public Service Staff Relations Act and certain boards -,

¢

and commissions under Federal Jurisdiction that are separate
T, employers as specified in Part II of Schedule I of the Public
1 (” Service Staff Relations Act:2 . C :

< ! 0

—

Grlevances Described -~ leltatlons
.

’ ' o Part IV oftthe Act deals with the subject matter of
grievances3 and in particular Section 90 vested in*"employees"

&

4

of the Public Service a statutory right to present grievances -
concerning; (a) the interpretation or application in respect
of them of (1) a provision of a statute,.or of a regulation,

v by-law, directibn or other instrument made 6% issued by the ' ;
employer, dealing with terms and conditions of employment, or
(2) a provision of a collective agreement or an arbitral award5
\ or (b) as a result of any occurrence or matter affecting these
) ’ terms and conditions of employment ..., in respect of which
- ) - “ho administpative,procedureyis"provided in or under. an act ?f£'°
. " ?arliament ' ' ]

Sectlon 91 of the Act recognized the right of
"employees™ to refer certain grievances relatlng to the 1nter—
pretation or appllcatlon of ‘a provision of a .collective agre-

ement or’'an arbitralcaward6 ‘'or (11) disciplinary action ’ ‘ i

resulting in dischar%ef suspension, or a financial penaléy,

- .o o ®
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to thlrd party adjudicatnon (synonymous w1th arbltratlon in,
the prlvate sector) after exhausting all steps in the grievance

process ‘of the Department, ‘board,  commission-or agency: concerned-

The decision of the adjudicator by virtue of the prov1sions of
Section 96 of the-Act is made binding on all parties'thereto. —

In those grievances that may not &e referred to
adjudication the decision gf the representative of the employer
at the ¥inal level of the-grievance precess i; final (Section
95(2) of the Act). '

. The Act sought to adopt most of the policies and
procedures in labour relations in the p;lvate sector. However,
there are significant differencss.

/ " L .
The fundamental difference lies in the fact-that the
right of eﬁployee to grieve and to submit a grievance to arbit--
ration 1n the prlvate sector flows from the provisions in the

ucollectlve agreement entered into by the partles thereto,

whereas in the’ FederalPubllc Service the\employee s right to
grieve and to refer a grievance to adjudication flows from the

.statute and as such those rights are independent of provisions

which may be contéined in a collective agreement negotiated
between the bargalnlng agent and the Treasury Board or a Separate

"Employer. This' significant distinction stems from the unique

position of the government as employer and legislator and reflects
an attempt to impose a general standard on a large and diverse
organization. It is critical that this funda*ental distinction
be’borne in mind when attempting tq;a;ply private sectorhjuris—

\ N -
prudence to Federal/Public Sector cases, especially to questions

of jurisdiction.? . ) 1
drSubject/to certain gualifications then, an employee in
the Federal/Public Service has a legal right recognized in Section

. 90 of the Publlc Service Staff Relations Act to present a

grlevance 1rrespect1ve of the existence of a collective agreement
that may be appllcable to him,

The Adjudication System as Comparea with Arbltratlon -
in the Private Sector . j .

<

The System of adjudication. established ﬁursuanﬁ‘to the
s '

L

e wpny S

-
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Public Serv:Lce Staff Relations Act (as amended) has many dis-
tlngulshing features from the system of ad hoc arbitration that

«

is predominant in the prlvate sector.

“Prior to the amendments of - the Public Service Staff
Relat:.ons Act in 19758 Section 92 of the Act provided for the
.appointment of adjudicators for a.fixed term of not more than M

i five years to hear and adjudicate upon grievances referred to
adjudication under t“:he Act. Prior to the 1975 amendments one ,
of the adjudicators appointed pursuant to Section 92 of the
Act was chosen Chief Ac’ijudicator9 who was responsible..for the.

P e

+

administration of the grievance adjudication systent; for con-
ducting all references referred to adjudication pursuant to

10

Sectidén 98 of the Act; and either hearing all Section 91a

referrals himself or ’assigning them to other adjudicgtofr:s.

The Chieﬁ Ad‘judicater was also authorized by regula-

tions passed pursuant to Section 99(3) (a) of the Ai:tll

to resolve
preliminary and interlocutory matters12 encompassing motions for SN
the enlargement of prescribed times, the consolj.datioﬁ of two or 1
more grievances for the purposes of a hearing, contested ‘ap- ‘ '
/ o plications for adjournment and the addition of interested persons

as organizations as third parties to proceed1ngsl3 ) . B

1

) Prior to 1975 amendments pursuant to Section 92(2) of
) + the Act Adjudicators could only be removed from office during -
\ their'respective terms by the Governor in Council upon the unan-

¢ imous recommendation of the Public Service Staff Relations Boarat?: i

The 1975 amendments provided for the appointment by
_.the Governor in Council of a Board consisting of a Chairman,
Vice-Chairman and at least three Deputy Chairmen and such other

s S ey
-

v {
full time and part-time members as the Governor in Council deemed

‘ necessary to perform the duties of the 13c>:=1rdl5 v '

4

The reconstituted board assumed Jurlsdlctlen over the
duties previously rendered by the Chief Adjudicator and the N
part-time adjudicators to whom the Chief Adjudicator assigned

cases.

The former Chief Adjudicator bécame a Deputy chairman
r of the Board and was assigned continuing résponsibilities “for

the administration of the process of adjudication. 4

)
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The former part-tlme adjudicators were appointed rt--

16 77

\

‘C: ' time members of the Board

«

Section 11(3) of the Act now provides that board
members are 'to be appointed by the Governor in Council froh'a
f N \
- list prepared by the Chairman of the Board, after consultafion

| by him with all of the bargaining agents and the Treasuf§ Board,
as employer, and the separate eﬁployees and the list will include

other eligible persons whom the Chairman considers suitable for

appointment as members’

Section J:1(2)17 of the Act now provides that the members
of the Board shall b§ appointed by the Governor, in Council to
hold office during good behaviouf for such period as may be de-
ermined by the Governor in Council. However, in the case of the
'héi:md?; Vice-Chairman and the Deputy Chairman, the term cannot
exceed Eén years, and in the case of any other.members of the

Board the term gannot exceed seven yearsls.‘

The néw Regulatlons and Rules of procedure effectlve !
(m$ ) . October-..23rd, 1975 provide for the ‘resolution of»a\number of
preliminary and ipterlocutory matters by the/ Board, namely;
(&) on its own motion or at the request of a party
ak\ direct that information or material contained

in any document filed be made more 6;mplete or

- specificzo;

. ‘ (b) where the Board deems necessary, at any time
direct that a proceeding be consolidated with .

PR

any other proceeding before the Board;

(c) in the interesfs of justice the Board may adjourn : j

any .hearing ..»21;

- (d) the Board may reduce the time prescribed for
. ‘ doing any act, serving any notice, filing/any

[ SRS O T

B document, or taking any proceeding before or

b after the explratlon of the time prescrlbed22 \
. R o '
(e) the Board, where it is satisfied that it is

L&)

(,‘ ‘ ) ' ' necessary or convenient in the public interest

reduce the prescribed times for doing'the matters

set out in (d) 1nfra23 . .

A M e P Ao 733 e 8 Jor
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(£) ~ ¥he Board may disﬁigs an application or complaint
on the ground that the matter does not disclose’

on its face sufficent grounds for hearing, y v

subject to a request for review by the appl;cant ,

t24, and

or complainan
(?) the Board is empowered to summon and enforce

the attendance of a witness25,

As stated, the amendments purported to appoint ad-
judicators as part-time members of the Board. Ostensibly,
the adjudicators were vested with all of the powers of the Board

Court of Appeal in the case of Doyon v. The Public Service Staff

fy

with respect to the conduct of hearinas. However, the‘FQBeral J;>

Relations Board and Garant, unreporﬁgd26 per Mr. Justice Pratte,

- determined that it could not be inferred that adjudicators’

decisions were decisions of the Board as the definitibns of "the
Board", in the Act did not nece%ﬁarlly incorporate an ad-
judicator into the Board. Accordingly, as certain powers under /
the Act are expressly given to the Board it could '‘be argued that
there is no authority for adjudicators to exercise those powers.

i1t should be noted, .that the Act provides in

effect three avenues of redress for an aggrieved employee although
,in practice all referenges have been heard by the Chief Adjudicator
or a single adjudicator selected by\him27.

’ Section 94 of the éggza contemplates that the parties
hay (a) name an adjudicator in the collective agreement in which
rcase the Board sha}& (mandatory) refer the matter to the ad-
Judlcator so named and (b) that an aggrleved employee may request
the establlshmént of a Board Arbitration composed of a member ~
of the Board, who shall be the Chairman, and one person nominated °

by each of/

the pargies, but this avenue is not open” if the .
employer voices an.objection to the.establishment of the Board3°

reférred by it31.

Sectxon 97(1) of the Act stlpulates that in the case
where the parties name an adjudicator in, the collectzﬁe agreement,
the method of determining remuneration and defraying the ex-
penses og/the adjudicator sp li be as established in the col-

7
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léctive agreement, naming the adjudicator. " the event that
fhere is no such provision stlpulatedkln the coilecblve _agreement

,the expenses are to be borne equally by the partles. s

Section 97(2) of the Act provides that where &
grievance is referred to a Board of Adjudication,the expenses .
of the nominee of each party shall be borne by each respectively.

In the case of a reference to an adjudicator other
than an adjudlcator named in a collective agreement and other
than a Board of Adjudication and where an-employee is represented
by a bargaining agent (Section 97(2) provides that the bargaining
agent is liable to pay such part of the costs of the adjudi-
cation as may be determined by the Secretary of the Board\wirh

the approval of the Board. .

In fact .as' the parties have utilized the adjudicator
appointed by the Board since the adjudication system was im-
plemented the Board has not sought to recover from the parties
the cost of' adjudication as contemplated in Section 97. :

In the practical administration of the system of
adjudication cases are scheduled in advance for hearing\either
in Ottawa, where the Treasury_ Board and the Bargaining Agents
have their officee, or in the locations from which the grievance
originated, as that location is often ‘the most convenient
forum to all parties and to accommodate witnesses. Adjndicators
(part-time board members) have been appointed from the various
regions throught Canada and they usually have cases assigned to
them that have been scheduled .for hearing in their.respegtive

areas. , - -

The Attorney General of Canada, pursuant to the
provisions of the Department of Justice‘Act32 which charges the
Attorney General with the regulation -and conduct of all litigation

¢
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. gaining agents have staffs of experienced lay advocates, who \

/for or against the Crown or any Publi/c Departménta in respec;:'of
any subjeci: within the authority or jurisdiction of Canada
provides counsel from the Dgpartment of Justice to act for the y
Treasury Board (the employer in :all adjudication hearings). Legal
Officers of the Department seconded to the Treasury Board repre-
sent the employei' in cases scheduled for hearing in areas other
than Montreal, Toronto and Winnipeg, where counsel emplbyed‘in
the Civil Litigoation Sections of the respect;‘.ve Regional Offices

of the Department provide representation.’
A

A number of the bargaining agents have in house ‘staff
J.awyers to provide representation at adjudication. Other bar-<

provide representation in the more routine cases and the-agents
retain outside legal counsel for the more significant cases.
Another bargaining agent has a combination ofﬁstaff lawyers and

_experienced lay advocates.

n the private sector the incidence of lay represen-
tation at a}rbltratlon is more predomlnant It may Pe argued that !
the man_c}aZbry use of legal counsel acting on behalf of the .

employel;ar d the high incidence of the use of legal counsel : f
actj g on behalf of the grlevors in the Federal/Public Sector
t 4;0 make that process more technical and legalistic than

arbltration in the private sector.

] Department of instice Officers seconded to the Treasury
Board and counsel and or representatives with the various bar-
gainipg agents, except whe‘reu local counsel have been retained,
usually travel from Ottawa to represent the parties at adjudication L
case ,scheduled for hearlng outside the Toronto, Montreal and -
W:Lnnipeg regions. There have been hearlngs in ‘all provinces and i
in the Yukon and Northwest Territories as the majority of

Federal Public Servants are now employed out51de of the Natlonal
33

PEEIY

Capital Region

In px:iv'ate sector arbitration the parties usually
nominate respectively a member of the Board of arbitration

which members in turn nominate a neutral chairman, to constitute

a tri&gartite board, or in the alternative, the parties mutually

! ' Y !

ih



|

, agree on a sole arbitrator,.ike costs of which are borne by

( : .the parties, In the priva%f sector either the trlpartlte
board or a single arbitrator is appointed by the parties usually
on an ad hoc ba51s.‘ Thus,it is apparent that the parties exercise
a much greater degree of control over the arb;pratlon process in
the private sector than in the Federal Public éector where the

« adjudicator is appointed an;i holdsoffice under the provisions of

-

the Act. | ' L »

) ] . 'S
In ‘the private sector there are in addition con51derable

delays arising out of “the process of selection and availability . .-

g of arbitrators who are acceptabfe to the parties. In Ontario )
‘ these problems have been studied by Mr. Justice Kelly, a retired .

Justice of the Ontarlo Supreme Court who has made recommendations \

for legislative change to the Prov1nc1a1 Minister of Labour34.

-% The availability of a .permanent panel of single adjud-
3 icators in the Federal Public Seétorp it is suggested, has resulted
' |
in a ?ore expeditious process of resolving grievances. ’ : f/

{” }/ . On the other hand, it may be argued that the parties .
14 have more confidence in an arbitrator of their own choosing ‘

nd would more readily accept such an arbitrator's disposition

of the grievance.

-

The paréies are’ not advised in advance of the date
scheduled for hearing:§HIEE#EETGEEEator has been essigned to hear
the reference, preeumably to ensure-that either or both parties
not eeek‘unmeritorious édjournments in the hope of obtaining a
 more acceptable adjudieator when thé matter is rescheduled.

~

An adjudicator appointed under the Public Service Staff

Relations Act. it may be argued because of his relative degree ;
" of security of tenure, may tend to upstage the parties, whereas
a private sector arbitrator must be responsive to the position

of both ﬁarties in order to ensure his ecceptability in the next

\submissio; to arbitration. Perhaps however, the very fact that

[

N R ek e e kit &

! the private sector .arbitrator is dependent upon “the goodw1ll of
é (”‘ the parties may lead one to conclude that the arbitrator is not
- more responsive as he or she may be inclined to alternate

1 o qecisions in favour of one party and then the other to ensure

" continued acceptability.

L
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The option in the public sector of resorting to an
arbitrator of the parties own choosing is present in jthe Act if '

" the parties became disenchanted with the appointed adjudicators

although it may not be a totally realistic option as there is
a strong disincentiye for not resorting to this option as the
X .
statute will require the parties to finance the arbitration
@
themselves. ”

i

/ The autﬁor ventures, however, that this issue may
really be an artiflcial one: as &% the most part, at least in
Ontario those part-time adjudicators appointed under the
provisions of Fhe Public Service Staff Relations Act are also

the arbitrators most in demand in the private sector.

With a permanent panel of adjudicators in the Feder:al/
J .
Public Sector there has grown up a tendency of consistency or

unlformity in the decision-making process and prior decisions

' are referred to as precedents.

E.B. Jolliffe, the former Chief Adjudicator and Deputy
Chairman of the Board stated in an_ early case:

"The result of an adjudlcatlon interpreting

a collective agreement should not be regarded

by either party as an isolated phenomenon to

bt filed away and forgotten. It is relevant

\ ' when consideration is given to any similar case

8 arising under the same language ..." If not
challenged "it should be accepted as part of ;

- ., the jurisprudence relating to the applicable
language. Any other course is incite caprice
inconsistency and perhaps -chaos in the adminis-
tration of collective agreements and the ‘
grievance processes within the public service, >
Further, undue rigidity can only encourage a
multiplicity of references to adjudlcation, many
of them, on the same point. /

AN

In my opinion, it was not the intent of th,e Act
to provide facilities for endless exercises of
l1itigious habits or gambits by employers or
employees; the purpose was to 'introduce some
order, consistency and justjce into employer- R
‘employee relations by way of collective agreements
under which disputeés were to be resolved in’ the
grievance process and ... as a last resort ...

by adjudication. In other words, a legislative
‘effort, has been made to establish what might

be termed the rule of law in place of unfettered
administrative discretion in the one hand and

v W Y Y
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" . issués and in particular those involving the interpretation

" and application of specijl leave provisions common in most

27

ir esponsibleeﬁ ployee protests on the other

.« Repetitive’and unnecessary adjudications

would amoun§ to a waste of public funds and
. - " resources,"

More /recently Adjudicator Beatty has observed;

. /"Faced with such an unequivocal interpretation
of the very provisions of the same collective

; agreement as those which are in issue before me,

" T would be loathe to interfere with such settled
opinion (and -the parties' subsequent reliance.
on it) unless I were satisfied that it was
clearly in error. Were one to adopt any other
posltion, the effect of an adjudicator's decision
would be merely transitory and devoid of impact,
and the parties would be encouraged to™"re-
arbitrate" an® decision unfavourable to their
interests. Moreover 1t is not as if an ag-
grieved party is remediless in the face of an
award whose validity it disputes. This employer -

~is more than familiar with the proper means

. by which it could have challenged an award such

' as Larose had it wished to do*so. It is t

: those procedures rather than to a subsequ

N arbitration proceeding that resort should have o

‘ been had if the emg%oyer wished to challenge :
the Larose award." \ .

A review of the decisions of the Board ’reveéls
the most part the application of the principles enunciated by
both Adjudicators, Jolliffe and Beatty. Nevertheless on som

collective agreements, the\ part-time members of the Board appear
equally divided as to the relevant principles to be‘apblied and
the success or failure of-a E\Jarticulgr ‘application for special,

Teave especilally relating to snowstorms is very much contj.ngént \
upon which Adjudicator the parties draw and-to what school he

or she belongs37 o { . . !

Xt can be argﬁed that following of the doctrine of !
precedent and a high degree of consistency in, the decisions of ‘
the adjuchcators can work to the detrlment of the :partles by
introducing too much rigldlty and a slaV1sh adherEnce to precedent

o

into the system.

But it must be remembered that there are now 16
certified bargaing‘.hg agents, the Treasury Board and féur

* \
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have implications throughout a large segment of the public service

"affecting a number of bargalnlng units.

Whereas (in the private sector an arbitration is resol-
ving a dispute concerning only one bargaining unit, one local
union and one employer and this decision will not affect any other

t

employment situation. ,

Thus it may be argoed that an ad hoc system of arbit-
ration in the Federayﬁﬁb;ic Sector operating without regard to
previous decisions would have a deleterioﬁs affect on industrial
" relations and that the interests of the partles would be ‘better
served by a system that encourages uniformity and stability in

the adjudicatlon process. ‘
A
As the decisions of adjudicators may have a service

wide ai%fect most| reasons for decisions drawn by adjudicators )
are fully supported with both public and private sector authorities
and where applicable, ccurt decisions. Section 96 of .the Act
requires an adjudicator after considering the grievance to

render a decision thereon, and to send a copy of the decision

. @& to each party and its representative, to the bargaining agent,

o ‘
5 O o e
v

and to deposit copy of the decision with the Secretatry of the
. Board. Section 199 (3)(d) empowers the Board to make regulations
respecting the form of decisions rendered by adjudicators and ’
{by Section 86 (1) of the Public Service Staff Relatlons Board
Regulations and Rules of Procedures39 » the Board has directed
that the dec1s:|.on\ of an adjudicator or a Board of Adjudication
shall contaJ.n, ga‘ a summary statement of the grievances, (b) a

I

summary of the representations of the parties (c) the decision
on the grievance, and (d) the reasons for decision.
) ¢ »

“Statutory Nature of Adjudication System
! [

!
1

5

--"As the adjudication process is estlablished by the statute,

»
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" adjudication proceedings in the normal course. have been open
( to "the public40 whereas arbitration proceedings are of a
private nature and the ppblic is not permitted to attend .

The Remedial Authority of the Arbitrator as Compared
J ’ with that of the Adjudicator

In Ontario, Section 37(1l) of the Labour Relations Act,
provides in part as follows: )

"E;very collective agreement shall provide
for the final and binding settlement by
" arbitration ... of all differentes between
' the parties arising from the interpretation,
: application, administration or. aallleged '
v:l.olata.on of the agreement :

o

el
The imperative of the Section, namely; that arbitration of a

dispute shall previde for the final and binding settlement of

that dispute has been interpreted as being the basis to vest
[

Arbitration Boards with wide remé&dial authority.

As early as’ 1950, Professor Bora Laskin, now C.J.C. - A
. concurred in by Mr. C.L. Du&;in, (now Mr. Justice Dubin §.C.0.) !
{M ’ .sitting as arbitrators in zthe/gase of United Electrical, Radio .

Machine Workers of America, Local 514, and Re. Amalgamated
42

Electric Corporation , having determined on the merits that '

, the company had violated an article in the applicable collective
agreement jin refusing to give an employee a three day' trial

‘ period as a factory clerk, after the employee had been laid off,
was requested by the union to hold a further hearing for the

~ purpose of establishing the amount of compensation to which the :
employee (was properly 'entitled 4
3
"%\ A The company took the position that the Board had no ;
Jurlsdlctlon to deal w1th the question of|compensation or damages . §
3
" and that the Board was limited to a mere declaration -of the
méaning of the Collective Agreement. -
C ' The Board stated at p. 603:

"As a matter of principle, and in light of
, the terms of the Agreement, this Board is of .
| .- C ' opinion that its powers to make a binding decision
( ‘ involves powers to direct such affirmative action
as would remedy, the breach declared to exist. -
v. A declaration or finding divorced from a -
direction for its implementation does not in
this Board's view, meet the requlrements of a
. binding decision. A decision is binding 4
. }
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when it requires the-doin§ or not doing of
something by the defaulting party, related to
the ‘default of which it is guilty and intended
as a remedy for such default. 1In so far as )
a declaration carrles no obligatien of .

. compliance in relation to the specific case,
it cannot be a binding decision." '

C

-2

In 1973, the Ontario Divisional Court had occasion
to address itself to the same general issue in the case of

Re. Samue\l Cooper and Co. Ltd., and Internatlonal Ladies
43

4

Garment Workers Unlon, et al

&

In that case Dean Arthurs, sitting as an Arbitrator
found that the Applicant had vlolated its collective agreement
with the Respondentu, Uplon, in having contracted out work to
ncfn—union shops and in doing so had failed to of)serve the Union's
security provisions of the agreement and failed to -remit payments
in respect to the'sick benefit, retirement, severance pay and ) .
welfare funds. Dean Arthurs ordered the Appllcant to pay damages
in" respect of its failure to make contributlons to the various
funds and ordered the company to require all of its employees Cy
to become members of the union; to deduct from the wages of each
employee the monthly unJ’.on dues; to commence contributions to -
the various funds and to cease sub-contracting. The case came _ ;
before the Divisional Court on an application for Judicial
Review to quash the award of the Arbitrator. Mr? Justice
Lacourciere, for the Court at page 846, having referred to the’ .
above noted award in Amalgated Electric Corporation stated: ?

o 1

"In our opinion, the jurisdiction of the
Arbitrator, was sufficiently wide to encompass .
- a full range of remedy, unless, expressly {
limited by the Labour Relations Act or the - terms i
of the Callective Agreement. I can find no such i
limitation and wording in Sectioi’\ 37(1) of the :
Act is such that the Arbitratoxr: was correct x
in this particular case in making the orders ° b
provided." . \ ‘

¥

Specific Remedies Fashioned .by Arbltrators in the!
Private Sector o

PP,

A. Remedies : | - | .

’(i) Damages ) ) P
In the case of Re. 0il Chemical and Atomic Workers and
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i

Polymer Cdrg;oration Ltd. ,44 .on 3n app’llcatlon for certlorar:.
A E

arlslng out of an arbltfrxai aﬁ’&fd by then/;,)utrator Lask:m, the
issue arose as to whet}aer the Arbltratlon “Board had. QOWEI‘ to
award damages for breaeﬁ of the terms of  the Agreement even \
though such power v;vas not expressly ‘stated therein. 'J;he '
Collective Agreement between the union and the employer were
governed by the Industrial Relations/}a'md Disputes Investigation

Act4 5

which provided:for arbitration as an ultimate resort of

' any grievance involving alleged misrepresentation or violation

of the provisions of the gAgreement. Section 19(3) of thdt Act,
i‘equired that every person bound by the agreement;

"Shall comply with the provision for final
settlement contained in the agreeme,nt and give
effect thereto". . ?

At page 182 of the dec:.s:.on Mr. Justice McRuer stated

as follows: .

"In the second place, it (the collective ‘
agreement) is not that sort of contract that
can be terminated by repudiation by one party
merely because the other party has broken ope-
of its terms. Under the Statute "all differences
between the parties" must be séttled without
stoppage of work. I think this aspect of the
matter raises a stronger 1nference that- the
matter of damages for breach of the agreement
should be assessed by the Board of Arbitration

than in the case of a mere commercial contract ...

My conclusion is that; unless there is force 'in
the arqument that the Board cannot award damages °
against the union because it is not a legal
_entity, I think it must be taken that it has the
same jurisdiction with respect to damages suf-
fered by the employer as by the employees."
Mr. Justice McRuer then determmed that on account of
the fact that aTrade Union has the legal capacity to entir into
a collective agreement, it also has the capacity to incux.
liability for damages. Mr. Justice MCRuer's decision was

subseque’ntl"y appealed to the Ontario Court of appeal and ulti-

!

a

mately to the Osupreme Court of Canada. Mr. Justice Cartwright who
delivered the Judgment of the Court, dealt with the jurisdi‘ction
of an Arbitral ‘Board to award and assess damages and stated a€ *

i

- page 342 of the decision: -

4
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<$ . , "On this branch of the matter, I °find myself,
: ( i as did the Court of Appeal, in complete:-
; N | agreement with the reasons of McRuer, C.J.H.C.,
S . . and for the reasons %%ven by him I would .
; S ~ dismiss the appeal”, . ¢ ‘
B. ' Substitution of' Lesser Penalties for Disciplinary
AN -~ Offences
\ ! ! » o K
-~ ’ \\\h . In the case of Port Arthur Ship Building Cempany °
and Harry W. Arthurs etal46
determined that Arbitrator Arthurs who had substituted the

- penalty of suspension for that of discharge had exceeded his

, the Supreme Court of Canada

juiisdigtion by amending the provisions of the particular col-
lective agreement, which agreement did not contain a provision

» empowering an Arbitrator discretion to vary penalties.

Mr. Justice Judson for the Court stated at pag!‘ 95;

"Furthermore, and as I have already ‘indicated
there is no doubt in my mind that the i ward
should be quashed, An Arbitration Boa the
- type under consideration has no inheren'fg

of review similar to those of the Court

wers
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id in this case and 1t was clearly in errdq
SO doing, and its award should be quashed”.

It 1s, of course, readily apparent that in the\ii
v adopted by Mr. Justice Judson”in-Port Arthur's there is a
complete contradiction of the ratio of Polymer, a decisi n\

the same Court. In fact, Mr. Justice Judson did not eve
\to the Polzmer case in his judgment. Professor Paul We;l
- his artlcle "The Remedial Authority of the Labour Arbltrq a

5

comments - at page 40- .

"This analysis which was adopted by Judson, J)
. without any further contribution of note is not;
> an adequate response to the ‘issue. . The clea
implication of Polymer 1s that the scope of .
remedial authority %n arbitration is not to
- assessed by reference only-to the written .in
of the parties; equally. lmportant is the sta
context 'of a Labour Relations Policy in favo
final and binding settIement of disputes th
arbitration®. .

¢

Subsequent to the Supremge Court of Canada decisji
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Port Arthur, the Ontario Legislature amended the Ontarlo Labour*
°Relations Act, by explicitly cenferring jurisdiction on. Arbltra- .

tors.to grant whatever remedigs they believed tg, be’ just and
' ' equitable when they found diSCipline to be unjustified and Fhus

N,
Section 37(8) 6f the Act now proyides: N
' , "Where 'an Arbitrator or Arbltratlon Board s
K b determines that an employee has been discharged
T : or otherwise disciplined by an employer for cause s

and the collective agreement does not contain
a specific penalty for the infraction, that is the
subject matter of the Arbitration, the Arbitrator
o \ - or Arbitration Board may substitute such other
- 3 penalty for the discharge or discipline as to the
. ‘ Arbitrator or Arbitration Board seems just and
( reasonable 'in all of the circumstances.™

[’ o C. Remedy in Kind '

R i
. ‘ A remedy has been adopted in a number of cases dealing %
with missed opportunities to perform overtime arising out of i
the interpretation of co}lective agreements, which provide for %
equal distribution of overtime. Having determined that an employe@
ﬁhg . has been by-passed to perform overtime in contravention of the
applicable clause in the collective agreement, arbitrators rather
than awarding payment for the missed opportunity have directed

the employer to grant the aggrieved employee another opportunity.

P

’ In the case -of Re. Canadian Johns-Manville and Internatianal
Chemical Workers, Local 346,48, Arbitrator Burkétt,'reyiews - ;
the jurisprudence and at page 271 refers éo Re. Rothmans of Pall
Mall Canada Limited and Tobacco Workers‘ International Union,

Local 319 , at p. 62- 3 (Shime) ° as authority for the proposition !\

theéquo&e reads as follows:

. ¢ In the missed overtime cases the better practice
‘ e would be to provide a remedy in kind where -
. possible. This remedy adequately compensates-
. ’ + the employee and does not punish the employer
N ' by making it pay twice for work performed. While
- \ . this remedy must depend on the particular wording
. of the collective agreement, -the dlfficulty lies.
in recreating the situation by giving an employee '
the ®pportunity when he is available and in
circumstances that do not affect other employees. |
J . Under some collective agreement where there is ’/
J o .. an "equalization” clause it is possible to award
a remedy in kind as it can reasonably be
- achieved. TUnder other agreements the sjtuation .

= _cannot be recreated particularly bej;zse it affects

“other employees and, accordingly, a monetary k

‘ award is more appropriate." i
N o

i
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R
Although not explicitly stated, it is apparent that
the rationale for such a remedy in kind is baeed upon not ohly e
the/collective agreement but also the Statute, namely; Section (/“J
37 of ‘the Labour Relations Act as it has been interpreted in
the earl%@r cases discussed. -

i

Equitabie Relief

4

Undexr this heading, 1t 1s necessary to consider whether
Arbitrators in the private sector based on the interpretation
of the Statute or the Collective Agreement have authority or
jurisdiction to grant relief in the nature of _ specific perfor-
mance or in theeﬁature of a mandatory injupttion upon the basis
that there 1s a necessilty to vest in an Arbitrator a full range
of remedies in order to effect a final and binding settlement
of a dispute between the parties. Reference has already been
made- to the' case of Re. Samuel Cooper & Co. Ltd. and International

Ladies!' Garment Workers Union et also. As indicated, the D1v151onal

Court had o6ctasion to review a decision of Dean Harry Arthurs -
where the Arbitrator had ordered the Company:;

Pral O] T S i R S e

1. to require all of itsemployees to become members
of the Union;

2. to take from the wages of each employee -the
monthly Union dues; \ ‘

e ot

=t e

3. - to commence contribgtions to- the various funds;
and-

+ LA M

4. to cease sub-contracting.

\

—_—

Mr. Justice Lacourciere for the Court stated at page

845: Te— .
"The appl;;;;tT;\Eaﬁﬁtain‘ is that “these
provisions of the award are in ure

of mandatory injunctions on issues and ques=
) tions not directly referred to him. The

. applicant argues that a mandatory injunction

- should not issueyhere damages would be an
adequate remedy at law: London & Blackwell R.
Co. v. Cross (1886), 31 Ch.D. 354 at
p. 369; Bamsay v. Barnes (1913), 5 O.W.N. 322
Cadwell & Fleming v. C.P.R. Co. (1916), 37 O.L.R.
412 at-pp. 421~4, 28 D.L.R. 190; Carroll v.
Perth (1863), 10 Gr. 64. It is also argued that
such injunction should not be issued where
it would require continued supervision

!
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or superintendence" Attorney-General v.
Staffordshire County Council, /1905/1 Ch. 336;
-Ryan v. Mutual Tontine Westminster Chambers
Association, 11893/1 Ch. 116 at p. 128.

\ c_
- It is clear in our oplnlon, that, at the’ Ame
of the making of his award, the arbitrator™had
decided that the collective agreement was subsisting,
. notwithstanding expiry of the duration period set
out in article 46 (July 31, 1972) inasmuch as
 neither party had given the required notice of
its desire to terminate. The arbitrator in the
questioned portion of his order in effect directed
the applicant to adhere to’'the terms of the
collective agreement, to prevent continuing
. v1olations, and to prevent "the unpleasant and
expensive prospect of a series of fresh claims
and proceedings to correct a series of breaches".

We are all satisfied on the record that the
] . arbitrator correctly concluded after hearing.
\ evidence that any and all conditions precedent
to the hearing of the grievance had been satisfied,
that article 32(b) was directory. The only course
! open to him to bring in a final and binding set-
tlement by arbitration of the differences between
@ the parties involved the making of affirmative
directions. With respect to the arbitrator's
power to take. such affirmative actign, -this Court
has been referred to the language of Section 37 (1)
of the Labour Relations Act, R.S5.0. 1970, C. 232,
which reads:

37(1) Every collective agreement shall-
provide for the final and binding set-
tlement by arbitration, without stoppage
of work, of all differences between tHe

* parties arising from the interpretation,
application, administration or alleged

: violation of the agreement, including

any question as to whether a matter is
arbitrable" . -

Mr. Justice Lacourciere continued at page 846;

" "It appears that the special tribunals created ///
by unions and employers, and directed by Coa e
statute to bring about *final and binding .:
settlement of all differences, ought to have the 3
) ' . necessary powers to achieve such results."
! * R

Federal Public. Sector g

A review of &he Public Service Staff Relatlons Act
evidences no provision similar to that contained in Sectlon
37(1) or (8) of the current Ontario Legislation stlpulatlng
that a collective agreement shall provide flna} and binding ,

"
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Al

settlement by Arbitration of all differences between the parties

D6r expressly conferring upon an Adjudicator. or Arbitrator power

or authority to substitute other penalties for discharge or

discipline.

Rather the only Sections of /[the Act that appears ’

appMcable to the gquestion of the jurisdiction of the Adjudicator

QreSecfionSQS, 96 and 98 of the Act wﬁich'read aé fotlows: )

"95(1l) Subject to any regulation made by - N
the Board under paragraph 99 (1) (d), no
grievance shall be referred to Adjudication

and no Adjudicator shall hear or render a
decision on a grievance until all procedures
established for the presenting of the grievance
up to and including th& final level in the
/grievance process have been complied with.

\\jZ) No Adjudicator shall in respect of any
grievance render any decision thereon the |
effect of which would be to require the amend-

ment of a collective agreement or an arbitral
award.

(3) Where (a)- a grievance has been presented
~up to and including the final level in the
grievance process, and

(b) the grievance is not one that under Section
91 may be referred to adjudication, the decision
on the grievance taken at the final lewel in

the grievance process is final and binding for
‘all purposes of this Act and no further action
under this Act may be taken thereon. .-

96 (1) Where a grlevance is referred to Adjud- -
ication, the adjudicator shall give both parties
to the grievance an opportunity of being heard.

]¢

(2) After considering the grie?ance, the -
adjudicator shall render a decision thereon
and ' (emphasis added)} .

(a) send a copy thereof to each party .and
his or its representative, and to the
bargaining agent, if any, for the .
bargaining unit to which the employee
whose grievance it is belongs; and

(b) deposit a copy of the decision w1th the
Secretary of the Board.

" {3) In the case of a board of »adjudication
decision of the majority of the members on.
a grievance is a decision of the board ther on,
and the decision shall be signed by the
chairman of the board.

N
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(4) where a decision on any grievance
referred to adjudication requires any
action by or on the part of the employer,
the employer shall take such action. (emphaSLS added) -

4
'

\

' © (5) Where a decision on any grievance requires
.+ any action by or on the part of an employee
or a bargaining agent or both of them, the
employee or bargalning agent, or both, as the’
case may be, shall take such action. (emphasis added)

(6) the Board may, in accordance with Section
20, .take such action ‘as.is contemplated by that
Section to give effect to the decision of .an
adjudicator on a grievance but shall not
inquire into the basis or substance of the

S ~wde¢lision." : ,

Section 98 provides:

" (1) Where the employer and a bargaining
) agent have executed a collective agreement
or are bound by an arbitral award and

~~~~~~ - (a) the employer or the bargaining agéntr

4 ‘ seeks to enforce an obligation that is 4
’ - alleged to arise out of the collective !
agreement or arbitral award, and ‘

(b) the obligation, if any, is not an obligation
s the enfqorcement of which may be the subject
of a grlevance of an employee in the .
bargaining unit to which the collective
agreement or arbitral award appl}es,
either the employer or the bargaining agent
—— may, in the prescribed manner, refer the mat-
ter to the chief adjudicator who shall
-« perspnally hear and determine whether theére is
an obligation as alleged and whether, if there is,
there has been a failure to observe or to carry
out the obligation.

.
(2) the chief adjudlcator shall hear and de-
.termine the matter so referred to him as though it
7 were a grievance, and subsection 95(2) and -
Sections 96 and 97 apply to its hﬁaring and
determination". (emphasis added)

rom the author's. review of the authorities, it 'is
apparent that tﬁe“rémedialﬁauthéiity of adjudicators of the
Public Service Staff Relations Board §;1§ing/putﬂbf these
Sections of the Act have not been the subject matter of any
" direct comment by the Federal Court of Appeal. The only decision‘

that is marginally relevant is that of Sant P. SinghSlwherein

%
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~remedial authority.

38

e Y

Chief Justice Jackett upon a Section 28 Application directed . °
an adjudicator who héving determined that there had been breaﬁhes
of a collective agreement with respect to the pay of this
specific employee ‘then directed the matter back before the
adjudicator for a decision as to what -relief should be awarded

\)
to the Applicant for such breaches.

i

The Sectilions of the Statute above set out were not
consldered or commented upon in the text of the decision.
Rather the decision merely contemplated that the Adjudicator

did have jurisdiction to award relief for the breachés of the

QOllective agreement. It is apparent from the above noted
SecFions that the only jurisdiction expressly conferred upon
an adjudicator is to render a decision pursuané to Sectioﬁ 96
(2) and under Section 96 Subsections (4) and (5), it may be
argued that it is contemplated that the juriédiction or authority
of the édjudicaﬁor goes beyond mere declaration as the Section
contemplates an, adjudicator requiring action on the part of the
Employer or the bargaining agent and the Sect}ons then require
the Employer or the bargaining agent to take such action. |
Certainly the statute is silent with respect to any express

-«

A review of the reported adjudication decisions

i

dealing‘wifh the geheral.issue of the remedial authority-of the
adjudicator under the Act reveals a lack of hard énalysis of.

- the above noted sections~and a rather blind application of the

. private seétpr awards and jurisprudence, although those awards

and jurisprudence were decided with reference to specific
statutory enactments such as Section 37 of the Ontario Labour
Relations Act, which expressly provide for'the final and binding
settlement by arbitration of all differences between the parties.
Nevertheless, it 1s useful to canvass the authorities to date.

A. Damages .
Lo
The Public Service staff Relations Board has been

~granting relief in the ngture of damages and in fact did so in the
wwery first %ase that was scheduled for adjudicafion,_hamely;

Caron'sz,-whgrein the first Chief Adjudicator, H.W. Arthurs

§
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determined that Caron had beep.wrongful%y terminated from his |
employment status as a public servant and accordingly, awarded
to him by way of compensation an amount of money_equal.to six |
months pay. There was no discussion in the decision of the

Adjudicator's authority to award damages.

, It is of interest that the first occasion from the
author's review of the decisions that the issue was squarely
raised, was not until 1978 in the case of Underhill 'and the
Treasury Board (Post Office Department) . Underhill filed a
grlevance protesting the employer's failure to suppfy him with
his clothing entltlement of\wo;k trousers pursuant to an article
in the applicable collective agreement. Upon the facts,
Adjudicator Norman, determined that in fact the grievor was
delayed in receiving his work trousers. Counsel for the Union

relied on the case of Polymer Corporation referred to supra and

requested of the Adjudicator that he go beyond a mere declaration
that the collective agreement had been violated to assert his
authority to award damages in the matter. Adjudicator Norman
stated as follows at page 3 of the 'decision:

"In the course of his argument, Mr. Baxter
asserted that this was a 'test' case to
determine whether adjudicators under the
Public Service Staff Relations Act had -
jurisdiction to award monetary damages.
Although I have not been able to find any as
~ assistance in adjudication decision, I am
- satisfied that an adjudicator stands on
the same footing in this regard as does any
other statutory arbitrator. The statutory
arbitrator's jurisdiction to award damages .
has been widely approved in the years since Y
- the Polymer award. Recent judicial endor- -
I sation of the principle is to be found in
o ; Re. Blouin Drywall Contractors Ltd. and °
United Brotherhood of Carpénters and Joiners
of America (1976)8 O.R. 103, where the
Ontario Court of Appeal states at 114:

There is no specific limitation
on the jurisdiction of the Board

. wlth respect to monetary awards.

‘ It 1s within the general juris-

diction of the hoard of arbitration to
make a monetary award for breach of the
collectivef agreement which award is
necessary to place the injured grievor

in the position he would have been in
I

L - ¢
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; ’ ‘ had the contract been carried out;

Re. Polymer Corp. and 0il Chemical
and Atomic Workers Union, Local 16-14".

I

Having so stated, Adjudicator Norman, found, however, on
the facts of this case that this was not an occasion on which he
oﬁght to exercise his jurisdiction to award monetary compensation
for breach of a collectiﬁe agreement as the subsequent remedy in
kiﬁd initiated by the employer was endorsed as being a sufficient
compensatory measure in the" circumstances of the case, that is,
he was subsequently provided with his trousers.

Noticeably absent from the decision is any analysis- of
the statutory provisions in the Public Service Staff Relations
f
Act as compared with the th 9(3) of the Industrial

preted in Pol

n the case of Rokana'Goodale and the Treasury Board

(Post Office Depaitment)s4 Gé&ﬁale had‘been r%ieased during her ;
probationary period but rather then launching\a ggievance al-

leging disciplinary dischqrgeééhg grieved a viglation of then
training clause in the applicablé Collective Agkeement and

asked for reinstatement with no lo é of pay. ‘In\his first

decision the then Chief Adjudicatoi\gdiliffe declined juris-

diction upon the grounds that as a former employee alleging-a
with

violation of the collective agreement in accordanc
Sections 90 and 91 of the Act he did not have juris iction to
hear and determine the grievance. The case was then) taken by
the Union to the Federal Court of Appeal wherein the Federal
Court reversed thé ear1ief decision and determined "that the
adjudicator did in fact have 5urisdiction. Having determined
that the employer had in fact violated ‘the training clause in
the collective agreement the issue that required determination
hS in the second Goodale case was whether or not an Adjudicator
under the Public Servicg Staff Relations Act in dealing with a
' ‘ , rejected employee, pursuant to Section 28 of the Public Service
g Employment Act and having determined that the employer hada\
‘ ‘ violated the training ¢lause in the collective agreement had

R S

e

("1 - jurisdiction to reinstate the employee or in the alternative,
H

) to fashion another remedy. "
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Counsel, for the grievor referred to the Polymer

decision as authority for the proposition that an Adjudicator
was free to fashion the remedy that appeared appropriate in the
circumstances of the casé and argued that there was no ground
for distinguishing between the private sector and the public
sector, and that the law as established in Rolymer was ap-
plicable to adjudications under the Public Service Staff

Relations Act.

. Counsel for the employer, the author in this case,
argded that he knew of no authority to prevent the adjudicator
from fashioning a remedy by way of compensation or otherwise,
although contended that an adjudicator. had hO‘jurisdiction'to
reinstate a rejected employee as this woulﬂ ;nvolve apyappointl

‘ment which could only be made by or on behalf of the Public

Service Commission. The then Chief Adjudicator stated at
page 61 of the decision: . \

"My view is that counsel for the employer
was right on.both counts, and also that
\ counsel for the grievor was right-in as-
- serting that the principle of Polymer
l'is appk&cable".

' He contiPued:

"In her original grievance, Ms. Goodale,
requested reinstatement with pay and
the training provided for by Article—
39.09. The relief sought was in the
nature of an order for "specific per-
formance".

As already indicated, such an order cannot

be made to_reinstate the grievor would

amount to appointing or re-appointing her

as a probationary employee. Employer's

counsel relies on the doctrine that ap-
pointments are exclusively the prerogative

of the Public Service Commission. |...

to interpret Section 91 and 96 of |[the

Public Service Staff Relations Act in Do
such a way as to conflict with the

provisions of the Public Service Employ- P
ment Act, would offend againgst Section .

56(2) of the Public Service Staff Relations

Act itself (which provides that no

collective agreement shall provide .
d%;ectly or indirectly for the alteration \

i
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or elimination of any existing term
or condition of employment or the ‘
establishment of any new term or :
condition of employment. ’ -
(a) the alteration or elimination | ’ \
of which or the establishment If
whlch, as the case may be, would k
require or have the effect of \ c
requiring the enactment or amend-
ment of any legislation by
Parliament, except for the pur-
! T pose of appropriating moneys
required for its implementation, or
N ! 1
{b) that has beé%{or may be, as the case
B may be, estabBlished 'pursuant to any
‘ Act specified in Schedule III.)

and would be contrary. to the principle
made clear in the second Gloin decision
o ) by the Adjudicator, and endorsed by the .
S Court in its second Gloin Judgment. 1In | ‘ :
my view an adjudicator has no power to .
order reinstatement in a case where the .
grievance is based on a violation of tke
agreement and not on a unlawful discharge”.

At page 63 of the decision the Adjudicator continued:

"Reinstafement being impossible, another

. form of relief must be devised. The .

- : only practical and effective alternative,
«»+ would be monetary compensation".

A and accordlngly, the Chlef Adjudicator awarded to the grlevor

by way of damages or compensatlon six months pay. '

Again, absent from this decision is any reference - P
to the statutory authority in the Public Service Staff Relations 3

Act conferring jurisdiction upon an Adjudicator to award o
damages. Nevertheless, it is apparent from, the dec131on that }
on account of the provisions of Section 56 of. /tT)e Public Service %
Staff Relatlons Act an adjudicator is cestricted in fashioning, ‘ %
a remedy from requirind that eit@er éarty do something that would i

require the enactment or amendment of any legislation by

-

- Parliament.

The second Goodale dec131on was applied and damages
awarded in the Singh case5 . The Board determined that the
grievor had been denied advancement beyond a certain pay barrier

en dérount of politital bias by the employer and the adjudicator
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_ as a result of his 'involve

43

) N\
lacking jurisdiction, as determined by the Federal Court of
Appeal, to exercise the discretion of the Deputy Head to advance
the grievor, the Board awarded damages in the amount of
$9,300.00 for loss of earnings and loss .0of increase in employment

benefits.

Does an Adjudicator have the Power eb Substltute or’
vary Disciplinary Penalties

In the case of Gerald W. Parashchyniak and the Treasury
parfmentfss, the grievor had presented a
ischarge from @he Post Office Department
nt in an illegal walk-out. The -
e substituted a penalty of nine

Board, -{Post Office
grievance grieving his

then Chief Adjudicator Jolli
months suspension without pay ox other bepefits. Fhe issue
arose in the case as to whether adjudicator had jurisdiction
to vary the dlsc1p11nary penalty meted ¢ out by the employer,

where the employer had proved cause for the\lmp051tlon of a

dlsc1pl}nary penalty. ‘ \\

During the course of argument, coungel for‘the employer
argued that the adjudicator had no jurisdiction to reduce the
penalty. The Chief Adjudicator reasoned as follows at page

43 of the decision: )

"If this novel suggestion had any merit,

I, would have expected it to be tested {
in the Courts long ago. The only authority
mentioned by counsel was Port Arthur

Shipbuilding Co. v. Arthurs et al (1969)

S.C.R. 85; (1968) 70 D.L.R. (2nd) 693.

- In the case cited the Supreme Court of
Canada (confirming Brooke, J. and rever-
sing the majority in the Ontario Court
of Appeal) quashed a majority "award™
reducing the discharges of three employees
to suspensions. The case turned on certain
language in the Ontario Labour Relations
Act and even more clearly on t provisions
of a collective agreement in the private

» sector. A board of arbitration had o
functioned under clauses of that agreement
relating to management rights, grievances
and arbitration. In the judgment of the
Supreme Court it was said by Judson, J.:
"But as the agreement is presently drawn
the Board's power is limited to a deter-
mination whether management went beyond

~ e
\
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suant to Section 28 of the Federal fourt Act nor is the.
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"its duthority in this case”. He also
said: "An arbitration board of the
type under consideration has no inherent
powers of review.similar to those of the
Courts. Its only powers aré those
conferred upon it by the’'collective
agreement ...."

* In this case, I am not acting under
powers conferred by a collective agreement.
The grievor had a statutory right to
grieve and to refer his grievance to
adjudication under Sections 90 and 91 of °
the Public Service Staff Relations Act.

.. In hearing and determlnlng the case, 1

Ra@ egercis;ng the jurisdiction vested in
me by Sections 92, 94, 95 and 96 of the
Act. TUnder Section 96(2) I have a duty
to render a decision, and under subsections
(4) and (5) the employer and the employees
are bound thereby. The "jurisdiction"
or “"power" to decide this case is-to be
found in the provisions of the statute
rather than the language of an agreement.

It is 1mportant to understand that the
-provisions of Part IV of the Public Service
Staff Relations Act every "employer” and
every "employee” (as defined by the Act) :
whether or not.any collective, agreement
exists. Thus, even if there had been no
collective agreement in .force with respect
to Gerald Parashchyniak in January, 1974,
or even if he had been excluded as a ’
| managerial and confidential employee

from the coverage of an existing agreement,
his rights to grieve against a disciplinary
discharge and to refer his grievance to

- adjudication would have been identically
the same, and my duty-to render a decision
would have been no different.

Jf‘w

For the ﬁoregOLng reasons I do not think
* the principle of the Port'Arthur case is
applicable to this adjudication. I v
have dealt with the point at some length
because --- as far as I am aware --- it
was raised for the first time at the
hearing of this case before me on Aprll 11,
1974, after a period of seven years in
* which adjudicbtors have repeatedly exer-.
cised in discharge cases the jurisdiction
described above." :

This decision was not challenged in the Court, pur-

-




”1973 G. p. 25, which Act was patterned after the Public Service %
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author aware of Port Arthur being raised in any subsequent a -

judication. Nevertheless, it is certainly apparent that the
Public Service Staff Relations Act contains no specific remedia.

authorlty expressly conferring upon an Adjudicator a discretion
to wvary dlsclplinag penalties. It is, of interest to note that the
Special Joknt Committee on Employer/Employee Relations in the”
Publrc Service in its report to Parliament dated: 'Pebruary 26th,
1976, specifically recommended at page 47 of 'its‘report, Recom-

o P

mendation 60: . -

"That an Adjudicator. should be empowered
to rescind the termination where he upholds
Y ° the employees grievance or substitute |
other action if the employer's action was
not well-foundgd, but he should not be
‘ empowered to recommend or effect an alternate
\ appointment“

Neverthelesa, in light of the Port Arthur case and in’
iight of the lack of an express provision in the Publlc Serv1ce

' staff Relations Act, expressly conferring upon an~adjudicator. :

“ the above described discretion it is apparent that the Treasury

Board as employer would not wish to challenge the authority of
an adjudicator to substitute a lesser penalty in disciplinay cases

Of interest to this particular -discussion and to the
general subject of remedial authority d} the adjudicator is the
effect -of the recently decided case of the Supreme'Conrt of.

Canada in Heustis v. New Brunswick Electric Power Commission Case57,

° -

1 “ In that case, an employee of the New Brunswick Electric ‘

Power Comm1551on was discharged for acts committed during an '
lllegal strike. his dlsmlssal was referred to an adjudicator under

Section 92 of the Publie Service Labour Relations Act, R.S.N.B.

Staff Relat;ons Act. The adjudicator found that the employee |
deServed some discipline but ruled that he had no jurlsdlctlon i
I
i
i

tol6ary the penalty of discharge imposed by -the employer. The
grievor applied for an order of certiorari in the New érunswick £
Supreme Court which held that the Adjudicator had;jﬁrisdiction ]

to vary the penalty. The employer appealed to the Court of

Appeal of New Brunswick which Court allowed the appea and set 1
aside the order quashing the adjudlcators decision. ihe)grievor’ f

appealed to the Supreme Court of Canada which allowed the appeal

\ i
and restored the judgment of the Supreme Court of New Brunswick. . %
° ! - B
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The Supreme Court of Canada, per Dickson, J., held that
o the adjudicator had authority to vary the penalty. Mr., Justice
, Dickson having referred to Section 92(1) of the N.B. Public Service
(" Labour Relations Act which contains language virtually identical
to Section 91 of the Public Service Staff Relations Act, stated
at p. 116: > N oo
[&]

i

o J "The collectlve agreement in ‘this case, more '

importantly, the applicable statutory provisions .

respecting adjudication, can be readily distinguished

from those operating in the Port Arthur Ship Building
. . . Case. There being nothing ip either the ayreement
- “* ¢ ., ‘or the Act, which expressly precludes the, adjudlcators
s , exercise of remedial auth rity, I am of the opinion
*” ‘ ~ that an adjudicator ... his the power to Substitute’
- some lesser penalty for dlscharge where he had

v . found just and sufficient cause for dlsciplinary .

° ‘ actlon, but not for discharge."

- .~ It .is apparen n that the Supreme Court of Canada has .
adopted the apbroach of . Jolliffe in Parashchg;iak and pre-"'
sumably as the language of the New Brunswick Act is v1rtually
identical to that in the Federal Act, it is arguable that adjudi-

cators hame the same power, albeit, that there is no specific-

- provision in the statute'conferringthat jurisdiction on adjudicators. |

4 v
o * L
! t

oo gemedy in Kind

. X

e
\ . As discussed in the Section dealing with the remedial\

- authority of a private sector arbitrator whereby arbitrators
have .awarded remed in kind, it is apparent that on a number
of occasions adjydicators in the public:sector-bave fashioned

.a similar remedy. ' - .

In the Maille casese, where the employer had errcneously
. and in contravention of the provisions of the collective agreement
5 . falled to offer overtime work to an employee, it was determined
, *  that an~ employee woul not as a matter-of course be entitled to
damages for wagés lost due to:his having been deprived of the' over—
time opp ity if a comparable‘Eubstitute oppo;tunity to work

overtime could be provided at a‘later date.

o . 3 Similarly, see the case of Underhilf9 , discussed .
! \\\\ - supra herein. _ " . ‘

P
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Equitable Relief ! ;

~—

-

It is interesting tﬁet the Public Service Staff
Relations Board although having determlned that it has Jurls-
diction to award damages under the statutory provi31ons of. the

*Public Service Staff Relations Act, nevertheless, had deter-~

Imined that it does not have jurisdiction under the Act to
fashion a remedy by way of equitable relief. ‘

In the case of The Canadian Union of Postal Workers

‘ . 60 ., , , .
and the Treasury Board , involving a Section 98 (policy)
grlevance, whereln it was alleged that management at the Post

Offfge had failed- to observe or carry out certain obllgatlons

g relatlng to notice of technological change and had requested

enforcement of the obllgatlon, the Board had to determlne its
jurisdiction to award equitable relief, and in particuiar was
redquested to make a declaration or order that the employer
implement no further technological changes until the grievance
procedure establlshed under the pertlnent article in the

W

collectlve agreement had been exhausted. The Chief Adjudicator
Mr. Jolllffe, determined as follows at page 63 of the decision:

, y
"In the flrst blace, there is no express ' -
'provisions’ in Section 98 of the Act for
the granting of injunctive relief. This
decision does not turn on the point, but
, it may be appropriate to comment on the .
limits of equitable jurisdiction. When - Ry
Parliamént -enacted the Federal Court Act, =
it was thought necessary to Erovide . s
expressly in Section 18 that™"the Trial =~
Division has exclusive original juris- !
diction to issue an injunction ..." in
¢ certain cases, and it was further provided
N in Section 44 that "in addition to any >
v other relief that the Court may grant or
award, a mandamus, injunction or order
¢ . for specific performance may be granted oo B
by the Court in all cases in which it :
appears to the Court to be just or - ,
= convenient to do so ..." No such
provisions appear in the Public Service
Staff Relations Act. It seems clear
- that the jurisdiction to grant 1n3unct£ons

<@

LERNN

Y
iy

oL / and other equitable remedies, long exer-

» cised by superior courts of the provinces,
can be vested in other:tribunals only by
* express enactment.® .
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At -page 65 of the decision the then Chief Adjudicator
stated further: '

"The bargaining agent here seeks enfor-

‘ cement of certain obligations under a
collective agreement. Although
.questions of law have arisen, the problem =
is essentially one of labour-management
relations; this is not a lawsuit. Litigants
frequently resort to the Eourts for remedies
which are not always appropriate to the:

T resolution of a dispute between management
and a union. Section 98 of the Act seems
to have been designed to provide the

' parties with assistance in the adminis-.
tration of their agreements and not to
vest in this Board the power to impose
extraordinary sanctions such as the in-
junction. . True, certain decisions such
as re.Coles, 169-2-12 and 168-2-31) and
re Maloughney (169-2-24 and 168-2-47)
required payments of money to individuals,
but such payments necessarily resulted
from the obligations found to have existed
in the applicable collective agreements"”

The above noted decisiohs appear to the author to .
contain certain inconsiéienéies'with respect to the general
remedial authori;y given to an adjudicator‘fnder the Act. On
the one hand, the Board has stated that it has no juris-
diction to grant equitable relief as such relief can be vested
in the TriQPnal only by expfess enactment, yet on thelother’hang,

the Board appears to have adopted the principles in Polxﬁer

albeit in the technological change case it is contemplated
that the Board can award payments 6f money to 1nq1v1duals
where there has been a breach of ‘the collective agreement.
However, in the pri#ate sector, it appears that- jurisdiction
to grant equitable relief, from the case lav reviewed is

_based exactly upon the same'reasoning that a private sector

arbitration tribunal was deemed to have jurlsdlctlon to award
damages as in olxm ‘ ‘

The o her inconsistency, of course,’is the position
of éhe Board at the decision in Pth Arthur Shipbullding
is not appllc ble to the Board albelt that it does not have
express provisions in the Act conferring Jurisdlction on it

to substmtuteqor vary disciplinary penaltles, yet in the case
of equltable relief 1t is found that because it does not have

that express relief it cannot in law grant such rellef.

- et e Fe e o e -
Xy . p o ) w .
4 | P : e

: RN, N g ¥

N B 2

A AT S st § s R Wt b K it e

B AR et~

.

N Joo

i




N \
i

Enforcement of Adjudication Decisions

The enforcement of adjudication decisions is provided
for in three sections of the' Att. Section 96 of the Public
Service Staff Relations Act requires that where a decisiog on

a grievance referred to adjudication requires any action by or
S on the part of the employef or requires any action by or on
the pait of an employee or bargaining agent or both of them the
] party concerned shall take such action . Section 96(6)
authorizes the Board in accordance with Section 20 of the Act 4
to take such action as is contemplated by that Section to give
. effect to the decision of the adjudicator on a grievance.

Section 20 of the Act empowers the Board to examine
and inquire into any complaint inter alia that the employer
or an employer organization, or persons acting on their behalf
has failed to give effect to a decision ... inter aYia ...

- of an adjudicator with respect to a grievance. "

\ . ‘ W

. Pursuant to Sec;ion 20, Subsection 2, if the Board
(} determines that any person has failed to implement an adjudicator's
‘ decision the Board itself may direct that the person conéerned
comply with the Board's order or direction. H

Since 1967 to date out of one hundred and seventy six
complaints referred to the Board pursuant to Section 20 of J \
the Act, nineteen complaints have concerned all ged failures
to give effec; to a decision of an adjudication .

In the event there is failure to comply/w1th the
Board's order or direction the Boarq//g/dxretted pursuant to
<Section 21 of the Act to fozwarﬁ’io>the Mlnlster through whom
Tt reports to Parliament a copy of its order, a report of the
circumstances, and 411 relevant documents, who in turn is
.directed to lay the relevant documents before Parliament within
AN Y fifteen days after receipt thereof. From the inception of the
legislation to date it has not been neﬁfssary for the Board )
) . to resort to this means of enforcement . ,

S

( ) . There is no prov131on in the Public Service Staff -
Relations Act similar to Section 37(10) of the Ontario Labour

’:—*Ph .~ *
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Relations Act which provides for the enforcement of arbitration

Y
‘decisions in the private sector where there is a failure to

comply by filing a copy of the decision in the office of the

-

"Registrar of the Supreme Court of Ontario, whereby the decision’

= is entered in the same way as a judgment or order ofithat

\

f

Court and is enforceable as such ... ) \

Statutory Review

I3

Part V of the Public¢ Service Staff Relations Act ard
in parficular Section 100, Subsection (1)45;0v1des that except
as provided in this Act every order, award, direction, decislon,

declaration or ruling of an adjudlcator is flnql and shall not

be questioned or rev1ewed ln any Court .

Subsection 2 of Section 100 provides that no order
shall be made or process entered and no proceedings shall be
taken .in any court Whether by way of injunction, certlorarl,
prohibition, quo warranto or otherwise to question, review,

prohibit gr restrain ... an adjudlcator in any of its pro-

=4

ceedings .

Prior to the 1975 Amendements to the Act, Sectien~23
thereof (which was repealed at that time)>66 provided that
where any questlon of law or jurisdiction arises in connection
with a matter that has been referred ... to an adjudicator
pursuant to 'this Act, the adjudicator, or either og the parties
may refer the question to the Public Service, Staff Relations
Board for .hearing or determination.

Since the 1975 Amendements, theBoard's consideration
of such questions referreé pursuant\to Section 23 has been
lihited to referrals from adjudication proceedings ?ommenced
before the lst day of October 1975 and to the extent that not
all Section 91 references commencing prior to October ist,
1975Fehave been determined at this time this Sectlon is still
relevant as. there exists the pOSSLblllty of further referra1367.

v - Section 23 of the Act enabled the Board to review the
decision of an adjudicator on specific questions of law- and
_ ’ '
jurisdiction where it was alleged that the adjudicator had.

¢
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\ erred in law or had exceeded or failed to exercise his juris-
-fiction. "In addition, Section 23 contemplated a referral to
ﬁkyﬁthe Board on such questions upon the requeét of an adjudicator
for his guidance where he entertained a doubt as to the
applicable law or to the extent of his jurisdictionﬁ8 .

AY

g The scope of review of the Board of adjudicators
decisions contemplated by Sectlon 23 of the Act was dlscussed
in the case of Thomas Frost and Carlsdn v. The Attorney General

of Canada69. o -

Chief Justice Jackett for the Court stated at page
218: ’ ’
"I have no doubt™that the Public Service
staff Relations Board has unrestricted
. authotrity, under Section 23 of the Public
« Service Staff Relations Act, to determine ' .
any question of law arising in connection
with a matter'that has been referred to
]' . an adjudlcator under that Act. The
| . relevant provisions of the Act seem clear
and unambiguous ..."

¥

Mr. Justice Thudow observed at' pdge 221-222:

° "There does not appear to me to be any
’ - valid reason for giving the expression —

"any question of. law or jurisdiction" as .
used in this provision a restricted
meaning. In particular I can see no
justification for restricting the sort of
question of law referrable to the Board
under Section 23 of the sort of gquestion
which would justify review of the decision
of an arbitrator whether statutory or |

'~ consensual, on the principles applied jin
certiorari proceedlngs. The interpre-
tation of a contract is prima facie a
question of 'law ..." .

- Thus, the Federal Court 6f*Appe51 determined that .the
Board in exercising its review power un?er Section 23 of the |
Act had wider powers than that possessed bf a superior court

in certiorari proceedings in reviewing the proceedings of,
statutory or consensual, tribunals.,

!

_°  On the other hand the Board has determined that ~
Section 23 of the Act did not provide for a party to obtain

from the Board a declaratory or advisory ruling on any )
e ] . :
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question that gﬁy arise in the course of proceedings before ?
an adjudicator . ‘ . : :

In 1971 Parliament enacted the Federal Court Act/l. K
§
r Section 28(1) of the Act provided in part:

"Notwithstanding ... the provisions of
/any other Act, the Federal Court:-of
. Appeal has jurisdiction t6 hear and de-
termine an application to review and set
- .aside a decision or order, other than a
decision or order of an administrativ
“ : nature not ¥equired by law to be made on a
judicial or quasi judicial basis, made
by or in the course of proceedings before
a Federal Board, commission or other ;
Tribunal, upon the ground that the Board, /////
commission or Tribunal;

- {
(a) failed to observe a principle of /////

natural justice or otherwise acted ; :
{ beyond or refused to exercise its . : :

Jurlsdlctlon,

(b) erred in law in maklng its dedision /
or order, whether or not the error
appears on the face of the record; or

(c) based its decitions or order on an
erroneous finding of fact that it %
made in a perverse or capricious
manner or without regard for the -

- material before it". N

N

' as Sectionw28~of the Federal Court Act begins with\the
words, notw1thstand1ng tHe prov151ons of any other Act the Court :
of Appeal has Jurlsdlctlon etc. ..., the Federal Court of Appeal ;
had held in the&case'of Re. Attorney General of Canada and

The Public Service Staff Relations Board, per Pratte,J., that the
openlng words of Section 28 have nullified the pr1V1t1ve

clause in Sectlon }00 of the Act: \i

i

L T

et LN i etEs o

In their ordlnary and natural sense those .

§ words refer, in my view, to legislative '

" provisions of all kinds, including _privitive

clauses that would otherwise limit the

§ jurisdiction of the Court under Séction
28. With respect, I cannot see any reason
for“ascribing a more limited meaning. to
those words. I am therefore of the opinion . 1
that the opening words of Section 28 have i I
the effect of nullifying the privative
clauses that were in existence at the !
time of the enactment of the Federal
Court Act’?

s

‘J 'J‘"
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o\ P




-~

In this case another issue was whether the repeal of
Section 100 of the'Act and the enactment of a new Section 100(1) .
by Section 29 of Chapter 6 of the §.C. 1974-75, wh‘ich,’ of
course, was enacted after June lst, 1971, the date on which
the Federal Court Act came into force, affected the application
of {:he opening words of Section’ 28 of the Federal Court Act.
Mr. Justice Pratte held that since the new Section is in substance
the same as the old and as according to Section 36 (f) of the,
Interpretation Act73, it is not to be read as a new iaw but-as a
consolidation and as declaratory of the law in the old Section,
Section 28 of the Federal Court Act nullified this privative

claqse as we1174. 1'

The scope of reviewof the Federal "Court of Appeél
under Section 28 of the Act was discussed in the c'ase” of Thomas
Frost and Carlson v. The Attorney General of Canada, where the \
Court held that ‘it\had authority to substitute its own opinion
in place of that of the Board or the Adjudicator on qgestions of
interpretation. Mr. Justice Thurlow st'éted:

"The jurisdiction of this Court under

Section 28 of the Federal Court Act, and . ——— -

in particular Section 28(1) (b) 1is not
limited to dealing with points of law which
would be open if this proceeding were by
way of certiorari, it seems clear that
this Court is not bétnd to choose between-and
give effect either to the 1nterpretat10n
put upon the collective agreement by the
adjudicator or to that put upon it by the
Board but has authority to substitute its
own opinion and to direct that its inter-
pretation be put into effect."75
{ \
However, prellmlnary determlnatlons made by a statu(;ory

tribunal before comlng to the determination which it must make\ls
not liable to have such preliminary determinations reviewed '

by the Federal Court of Appeél under Section 28. Where an

\

error is made on a preliminary decision leading up to the
final dec1smn the decision can be set aside only if the
‘mistake renders the final decision” invalid. Thus such an
interim raling may be the basis for review of the fir}al' decision

but not until the final decision requried to be made has been
.~ 76

. made .
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- Nor will the Federal Court of Appeal interfere
with a finding of fact made by a statutory tribunal unless there ;
was a complete absence of evidence to support the f:_ndmg or a
77

wrong pr1nc1p1e was applied in making the decision. .

, In practical terms apart from issues of interpretation
it is apparent that the Federal Court of Appeal will be loathe
to interfere in references arising out of dlsc:Lplmary ad-
judications which turn for the most part on findings of fact
or the exercise by an adjudicator of his discretion, so long.

3 » [} 4 13 + 7
as the discretion is not exercised in an illegal manner.
7

Since the deletion ‘of Section 23 from the Act in the
1975 Amendments, the Public Service Staff Relations Board has
noted a sharp reduction in the number of questions of law or.

jurisf@iction referred to thL'-: Board and contemplates' the use

3

of Section 23 petering out as outstanding references referred
ptior to October 1lst, 1975, are disposed of. On the other
hand, the Board has noted a sharp increase in the number of
references to the Federal Court of Appeal under Section 28 of
the Federal Court Act ’

/
p
\\
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~~-——public sector grievances.

‘Junsdlctlpnal issues.

4

Private Sector Arbitration Influences on Public
Service Adjudication

PPN S R

As stated most of the adjudicators appointed pursuant
to the Public Service Staff Relations Act are expérienced and

reputed arbitrators in the private sector and as such they

PR

have drawn upon that experience and frequently utilized private
sector arbitration awards to assist in the resolution of t

——— i

Oon account t of the fact-that the right to grieve and
the rights to refer a grlevance to adjudlcatlon are rooted-in o
the statute as opposed to the collectlve agreement the prlvate

sector awards have been of marginal assistancein fesolving:

P However, !adjudicators in resolving substantive gquestions
of law involving  (a}the interpretation and application of pro- J
visions in collective agreements, and (b) | disciplinary grievances

-

y
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¢

have drawn heavily on the pri\(até sector awards for guidance.
A survey of the case law supports the contention that there is
a relatively high degree of consensus between the sectors with few

exceptions.

| - ! -
. Oreother c}isti’nguishing feature also is apparent upon

a review of thg public service decisions and that is the relative
degree of uniformity in -the adoption of major legal principles
evident in the decisions which is not true of the private sebttor .

awards. . f

1
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3

- lPublic Service Staff Relatlons Board, First Annual Report,
(. ‘ 1967-68, p. 9.

foreae by

Py

- 2Public Service Staff Relations Act 1966-67 c. 72, Section 3,

. Public Service 1s defined as "meaning the several positions
in or under any Department or other portion of.the Public

4 Service of Canada as specified from time to time ‘in Schedule

. I," to the Act.

Y

3Gr1evence;is defined in the Act "as.meaning a complaint in ; \“ﬁx ‘
writing presented in accordance with''this Act by an employee' on ' N
behalf of himself or one or more other employees... )

s N ®

4Employee is defined in Section 2 of the Act as meaning a person

employed in the Public Service ‘other than c certain named categories

of persons. N N ) .

' “ N e

;4

#

o~ ‘5Note, however, that Secéion 90 Subsection 2 provides that "an
IR employee is not entitled to preseng any grievance relating to
. the interpretation or application in respect 6f him of a provision '~ :.1:
* - of a collective agreement oR an arbitral award.unless he-has
_ the apprdval of and is xepresented by the bargaining agent for <
. the bargaining unit to which the collective agreement or arb1tra1
"

*" award applies ... . ST . <

.

‘ . ’ . < RS
6Note that Section 91 Subseétion 2 restricts tHé& circumstances . f
‘where an employee may refer dn interpretation grie¥ance to :
ALY adjudication to those where the bargaining agent has signified
in a prescribed manner, its approval of the reference, -and its

willingness to represent: the employee in the a&jndicatIOn proceed- :

ings. 1 LN T
) *~4¢§“?c°\, .
7See discussion in Chapter 3. ,
. . . . 1
8 ® : ;
s.C. 1974-75 c. 16. ; | §
' i
9Public Service Stafngelations Act Section 94 amended S.C. 1974- i
75 c. 16 s. 26. L N .
N s ’ o ‘ ‘ i
,g “Onmended s.c. 1974-75 ¢ @s“s; 27. ~ !
4 w\\ o ;{ '
11 "

Public Service Staff Relations Board Regulations and Rules of
. \xProcedure made by S.0.R. 67 155 as amended S.0.R. 72-117,
5 revoked by S.0.R./75-604 at which time new Regulations and
Ve Rules of Procedure of Public Service "staff Relations Board were
- substituted effective October 22nd, 1975. T

‘( 1 HV\ S.0.R. 75-604 Canada Gazette Part II.Vol, 109 No. 20, Octo. 10, 197

12

3

8.C. 1974-75 c. 16 Section 28(1l).
) |

’ u f

v
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1

- 15

16,

13Rule 55 now see 5.0.R. 75-604.

14Sect:x.on 92 (2) repealed 8. C 1974~75 c. 16.now see Section 11
as amended . .

14
$.C. 1974-75 c. 16 s. 2 repealed Sectlon 11 of the Act and subs-
tituted the within noted provision. in addition, the definition
of adjudicator in Section 2 was repealed and a new definition
substitued therefor reflec;ing the amendment to Section 11,
il.e. adjudicator means a member ..." .

S.C. 1974-75 c. 16 5.2, s.32(4) (5).

175 c. 1974-75 c. 16 s.2.

185.c, 1974-75 ¢, 16 section 2 substituéing'Secfion 11 (2).

\vﬁib R. 75. 604 Canada Gazette,,PartCII No. 109, No. 20,
Zbctober 10, 1975. ) o \\

ibid.“Sect@on 6. ‘ ) @l\;; \\
W ) . - .

211bid,45ection 7. S

f

2zibid, Section 8.
231bid, Section 9.

244p1a, sectton 10. o
L S N
ibid, Section 1l. Prior to the 1975 Amendments to the Act, the
Board had no subpoena power to compel the attendance of

witnesses in adjudication hearings.,’The Regulation li passed
pursuant to Section 20 and 108 of the Act. S.C. 1974-75 c. 16.

25

Section 20 as amended empowered ‘the’ Board to summons and enforces -

the attendance of witnesses in adjudicatlon proceedings. s

2W6Couxs‘twlli‘ile No. A-455-78,

? . ) e !
Information, 'G. Plant, Registrar, Public Service Staff Relatiocns
Board. ° ’ [ ' : i

27

© g 4

28Section 94 as amended s.c. 1974-75, c. 16, ‘Section déleting

references to the "Chief Adjudicator” and subétltuting "The
Board" .’ . N

A L ‘ ? ¢
29'I!he author is not aware-.of any parties naming an’ adjudicator
in a collective agreement since the inception of’ %he adjudlcatlon

r N . .
/ p Ocess. : o . .
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Section 93 as amended, S.C., 1974~75, c. 16. Section 25
deleting the reference to djudicator" and substituting

" therefor "member"

I

PP

1Sectlon 94(2) (c) as amended S.C. 1974r75 c. 16 Sectionv 26 deletlm

the reference to the Chief Adjudicator and substltutlng the
pronoum "it™"™ for the Board. ,

32 _— L @

33

34

N

R.S.C. 1970, Ch. Jv-2.

Public Service Staff Relatlons Board Eleventh Annual Report

1977-—’78 Minister of Supply and Services 1978, p. 35.

L3

Report éf the Industrial Inguiry Commissione'r‘Concernigq
Grlevance Arbitration under the Labour Relations Act (July,

@ @ |

35ﬂerbyshlre and Treasury Board Adjudlq,atlon F11e No. -

36

37

167-2-5 at p.4.. (Jolliffe).

&

Chandler et al, Adjudication File No. 166~2- 4139 4142
(Beatty). . .

¥

Wlllens Adjudication File No. 166-2~ 621
Dupras, Adjudication File No. 166-2- 628,
Villeneuve, Adjudication File No. 166-2- -629,

Duval, Adjudication File No. 166-2-630,

Leclair, Adjudication File No. 166-2- -631, .

" 8teele, Adjudication File No. 166-2-633,

Boutin, Adjudication Flle\No. 166-2-635, e ‘
Guerin, Adjudication File No. 166-2—- 648, ‘ ‘
Benson et al, Adjudication File No, 166~2- 1557, 1565,

.Lang & Paige, Adjudication File No., 166-2-4794, 4795,
Dollar, Adjudication File No. 166-2-5024 - represent one schobl

38

39

40

of thought diametrically approved by the adjudicators in
Towsend, Adjudication File No. 166~2-3460,

1978)

Charbonneau & Brisebois, Adjddication File No. 166-2-4825, 4826,

and Hynter, Adjudication File No. 166—2—5387. -
|

‘ d
Public Service Staff Relations Board Eleventh Report 1977-78,

1

as of March 3lst, 1978

S.0.R. 75-604 10 October 1975 Canada Gazette Part II Vol. 109,?

No. 20.
\

1

Public Service Staff Relations Board is a "Tribunal® within
lgeanlng of Section .28 of the Federal Court Act and as such

must respect the prlnciples of natural justice.

E.B. Jolliffe determined that he had. authorlty to determine
in the interéstsof justice and pursuant to Section 92(2) of

| '
N

’

the

, Adjudication File No. 166-2~674, Chief Adjudlcato:r

that
the

¢
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#%(1974) 8 L.A.c. 2nd. 60 at pp. 62-3. !
50/19737 2 o.r. 8i1.

51Unreported Court File No. A-614-77 and A-247-78.

Act that °a hearing should be held in camera where the grievor
had been charged with an indigtabXe offence under the Criminal
Code and certain .evidence to be tendered at the criminal
trial would also be tendered‘in the adjudication and that in
the circumstances it would not be in the interests of justice
that any of the evidence receive publicity prior to the

- criminal trlal.

In Bellemare, Adjudlcatlon File No. 166-2-2341 all- hearlngs
were held in camera in the interests of justice, Adjudicator
DesCoteaux relying upon the decision in McKendry.’ \

0

Note the McKendry case was qguoted with approval by the Ontario
Divisional Court in Re. Toronto Star and Toronto Newspaper Guild,:
14 0.R. (2nd) 278 at pages 282-3 where Mr. Justice Grange
vheld that an arbitration tribunal in the private sector had

a discretion to determine whether the public should be

admitted to the proceedings of the Board, but that where there
was. not full agreement the Board members to exclude the publ:.c

. ‘and the board on the request of one party excluded the publlc
the Board makes an error in law. - 3

H1p.5.9. 1970, c. 232. oL

42(1950) 2 L.A.c. 597. . , S A , &u ;
43 ;= o s '
/19737 20 O.R. 841

44 (1959) 10 T.a.c. 51 (LasKing) : ‘ “
(196170.R. 176; affirmed /196170.R. 438; '
(C.A.), afflrmed 419627s C.R. 338.

[19627 S.C.R. 338 at 342.

46/19697 s.c.r. 85.

47Weller, P., The Remedial Authority ©f the Labour Arbitratot,
Canadian Bar Review, 1974, Volume LII. .

7 - )

See also;.

Steinberg, M., The Remedial Authority of the Labour Arbitrator
A Postscript, 15 OsgoodeHall Journal No. 1 at p. 251.
N A

8(1976) 12 L.A.C., 2nd, 266.

0
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50_ . . L x ' “

‘52Adjﬁdicatioh File No. 166 2-1 (Arthurs)

53

55

62~

: : \ ‘ 60 l}
] e

Adjudication File No. 166-2-2773 (Norman) . D

54Ad3udication File No. 166—2—3050 (Jolli@fe).

i )

Adjudication File No. 166-2-3077 (O'Shea).

>6adjudication File No. 166-2-1184 (Jolliffe). | " S
) ; o | '\ P
°727 N.R! 103, "reference to N.B. Case.

8poard File No. 168;2j33. R .-

Adjudication File No. 166-2-2773. .

$0prdjudication’ File No.'169-2-81-837, Enforcement p. 30. |
. | ;
GJPubllc Service Staff Relatlons Act, Sect;bn 96(4) and _(5).

]

Information supplied by Nicole Gaudet, Assistant Regfstrar,
Public Service Staff Relations Board as of August 10th, 1978.ﬁ‘ ;

.
| "
. I A t’;

63Informatlon supplied by Ww.L. lebett, Formef Dlrector, Legal
Serv1ces, Treasury Board. , 1

°

64Sectlon 100(1) and (2) of-the Public Serv;ce Staff Relations

Act was repealed and re-enacted by S.C. 1974-75 c. 16,
Section 29 to reflect the changes J.n the &ompos1t10n of the
Board 1n the 1975 Amendments.

65 . ° 9 . '
ibid. : o ~ - ' \ . ! . i »

G st

g
£)

665 ¢. 1974-75 c. 16, Section 11. -

62Informat:.on furnished by Nicole “Gaudet, A581stant Registrar,
Publlc Service Staff Relations Board as of . August lOth 1978.
68See Amor Board File 168-2-4(1969) and Marrison, Boardwﬁgae

168 2-3(1969). ‘
£ . ) . a. ®

4197;7F.c. 208, - ‘; - 4 j
70Morrison, Board»Flle 168”2 -3(1969) .
,J
‘Mg.c. 1970-71-72 c.1. ‘ . S N

-
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o !
Re. Attorney General of Canada and Public Service Staff Relations
Board /1977/ 74 D.L.R. (3rd) 306 per Pratte, J., at page 309.

72

|
73p.s.c. 1970 c. I-23.

o

74op. cit. per Pﬁatte, J., at p. 310.

75/19727F.Cc. 208 at p. 222.
. 3 :
In Re. Danmor Shoes Co. Ltd., 419747 1 F.C. 22 (F.C.A.). %

Center For. Public Interest Law v.- Canadlan Transport - :
Commission /1974/1 F.C. 332 (P.C.A.). ] T

76

"Tsarro-canada .Limited v. Anti Dumping Tribunal et al o

/19787 22 N.R. 225. \ g

P.P.G. Industries Ltd. v. Anti- Dumplng Trlbunal, ‘
/1978/ 22 N.R. (F.C.A.) . i

P

[T

78Lew & Leibovitch v. The Attorney General of Canada et al

Unreported, Court File No. A-575-78, Judgment delivered,
June 27th, 1979,

‘Boulis v. Minister of Manpower and Immigration

/1974/5.C.R. 875 at 877, a ;
|
. ®
o ;_J. R ) '
.8 |
< }
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CHAPTER V-

: - 62
* LIMITS TO THE ADJUDICATION OF GRIEVANCES

There are several restrictions on the rights of
employees to present a grievance going to‘'the jurisdiction of

adjudicators.” virtue of the Definition Section of the Act '
and in pArtic r Section 2, thereof ‘which contains the definition
of employees, certain named classes of persons are deemed not to_

be emploYees for the purposes of the Act~ *

namely a person app01nted by the Governor

in Council under an Act of Parliament to a

statutory posmtlon descrlbed in that Act,

a person locally engaged outside Canada,

a person whose compensation for the performance
~.. of the regular duties of his p051t10n or office
\\CODSIStS of fees of office, or is related to

thberevenue of the office in which he is employed'
rson not ordinarily required to work more

than\one-third of the normal period for |

persons doing similar work, a person who

is a member or special constable of the Royal

Canadianégounted Pglice or who is employed by

o

!
5
i
1
LY

that Force under terms or-conditions substan-

tjially the same as a member thereof, a

person employed on a casual or temporary basis, !
unless he has been so employed for a period :
of six months or more; a person emplo¥ed . :
by or under the Board (Public Service Sta .
Relations Board) and a person empioyed in

a managerial or confidential capacity

Lo In the casé ofJHisloE, the Chief Adjudicator, as he o
' then was, dlsmlssed without a hearing, a griaignée which Hislop ‘
sought to refer to adjudlcatlon because’ at the time his alleged !
grievance arose, he was a casual employee with less' than six '
flonths service, and as such was excluded from the appllcation

of the Act by Section ZMZ. : \ -

; : Former Employses

‘ Apart from the above noted limitations, the opening

words of the Definition'Seciion, reads 'empleyee" means a Eerson
employed in the "Public Service .and concludes "and for the

purposes of 'this deflnition, a person does not cease to be employed
lin the Public Service by reason only of ceasing te work as a result
of a strike or by reason of only of his dlscharge contrary to
this or any other Act of Parliament. The definition of grievance’v
in Section 2, part (b) of the Section states that for the purposes
of any of %he(provisions of this Act respecting grievances with

4

( N ) ’ .

o, . B ) . |
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Bt o

respect to disciplinary action resulting in discharge or sus-

!F ., - pension, a reference to an "employee" includes a former employee ..

It is‘apparent tnen, that as Section 91 of the Act
provided subject to certain con@itions, that a grievance may
be referred to adjudication by an "employee" that it%is arquable
that this right wes not given to former employees, excepting
those,whose employment ended as a result of being on strike or as
the result of an ynlawful discharge.’ This guestion has been
the subject matter of a number of decisions of adjudications and .
of the Federal Court:of Appeal.

In the case of Purdy et al3, the then Chief Adjudicator

E.B. Jolllffe, determlned4w1thout a hearlng that three employees
had ceased to be employees as deflned in Section 2(m) of the Publlc
$ ) / Service Staff Relations Act, because they were no longer employed |

as of the date a collective agreement was signed and as such

! - ., certain retroactive provisions of the collective agreement did

-

not apply to them.

<
£t ® AL s R A A T a8

{: " Simidlarly in the case of Batﬁ4, Chief Adjudicator
Jolliffe determined that a former bost m%stress who ' had been

8

f? . oL laid off and subsequently grieved that she had not been re-

4 ‘ appo1nted in keeping with commitment. 1n the appllcable
collective agreement that.appoxntmentsfrom 1ayoff lists.wounld
be made by order of merit, was no longeF an employee as such

P i
%

no longer had status to refer such a grievance to adjudication.

s

In g;gg&s, an employee had presented a grievance con-,
cerning an interpretation question with the support of his
bargalnlng agent to the f1nal level pursuant to Sectlon 90

- of the Act, but after 1n1t1at1ng the grlevance he had re51gned :
.. . from the Public Service. ‘

o) et R A S T L T
-

The issue to be determined by the Chief Adjudicator,
E.B. Jolliffe, was whether a gr@evance can be referred to

RO

adjudication under Section 91 of the Act by a person who had

ceased to be an employee since the grievance was originally
(F} \1‘ presented. At page 7 of the decision, the Chief Adjudicator

- determined that Clark was not an "employee" within the

meaqingfof the Act and had no right to refer his grievance to




Y

adjudication. His decision was based on the definitions in
Section 2 of the égg and thée lanquage in Section 91 where
the right to refer a grievance was established within cir-
cumscribed limits. At page 11 of the decision Mr. Jolliffe

rejecked the application of the prlvate sector award in Standard

ggggg which held that the term employee was descriptive only
and- that a former employee was.entltled to file his grievance,
upon .the basis tpet he was bound by the statutory definition
of an "employee" in the Act. However, in Maloughney7,the \
Board upon a reference under Section 98 of the Act determined
that a former member of a'bargaining unit whose employment had
been termlnated prior to ‘the execution of a new collectlve~”
agreement, who was seeking retroactive salary 1ncreases. as

he was no longer an employee he could not present a grlevance
under Section '90 or to refer such a“grlevance to adJudlcatlon
under Section 91 of the égg, the bargalnlng agent could

refer the matter to the Chief Adjudicator ‘under Section 98

f the Act as to enforce an obligation to which it alleged

. drose out of the collective agreement. ‘ ‘ |

!

r

However, this trend'of decisions by adjudieators'

—~

- concerning the rights of former employeks to preseht grievances.

and refer them to adjudication has been reversed hy three
recent decisions of the Federal Court of Appeal.

In Lav01e vs. Government of CanaHaB, a probationary
employee in the Post Office Department was rejected as an

unsatisfactory employee during his probationary period. The
person grieved "his dismissal” and the Public-Service Steff

Relations Board granted him an extension of time within which

to file -a grievance. The Crown alleged before the Federal

-Court of Appeal that because the employee was reJected, that
‘he was not an employee for the -purposes of filing an application

to extend the time for filing a grievance.

Chief Justice Jackett, P:atte J., concurring concluded
at pages 524-525;

"In my view, the introductory words of
Section 90(l) -of the Public Service
Staff Relations Act must be read as
1nclud1ng any person who feels himself

to be laggrieved as an employee -

AL
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) . 0therw1se a person who, while an '

( employee had a grievance - e.g: in -

. respe¢t of classification or salary would
be deprived of the right to grieve by a
termination of employment e.g. by a
layoff. It would take very clear words
to conyince me that this result could
have been intended?".

In Re. Gloin, Brimbleby, Kwiatoski, Parney and Stewart

a | the Federal Court of Appeal allowed the grievors' appeal and-
quashed a dec151on of adjudlcator Brent wheﬁe she had ruled that
I . the grievors who were grieving that they had been wrongfully

I o dismissed during their probationary period for failure to pass
mechanization training, were not employees under the Public
Service Staff Relations Act and could not grieve.

Adjudicator Brent had determined at p. 6 arid 7 of her
decisidhl;a

"It is clear that Section 91 refers only
to employees and that the definition of

(“ employee which must govern is that con-

- ' tained in Section 2 of the Act that

’ ‘ , definition covers only people who have ‘

L | v ceased to.work. The grievors clearly
. did not cedse to work-as a result of a
' strike and ‘therefore if they' are to be
! \ considered employees within the meanlng of
‘ the Act they must assert they were im-
) properly discharged as set out fin the
: . ] , "definition. ... In Section 7(1)(f) of
g i the Financial Administration Act and in
» : Section 106 of the Public Service Terms
, - and Conditions of Employment Regqulations . '
P one finds that the meaning of discharge
f \ . is restricted to the termination of
! - ! v employment for breaches of discipline or
misconduct! None of the grievors were - -
discharged, all were rejected for cause,
therefore, none of them were, employees
within the.meaging of the Public Service |
staff Relations Act ... There has been no
allegation of discharge masquerading as L
some non disciplinary separation and so
no possibility of asserting Jurlsdiction
under Section 91 ...I2"

t
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Mr. Justice Urie for the Court .determined that the
adjudlcator erred 1n finding that the Appllcants were not
employeées:
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"In concluding as she did, that she had
no jurisdiction because the grievors were:
not employees at the time of the
reference to adjudication or at the time
the grievances were filed, the adjudlcator's
decision is contrary to a recent decision
of this Court in the case of The Queen v.
Lavoie, (1977) 18 N.R. 521, where it was
held that the  introductory words of Section
90(1) of the Public Service Staff, K Relations
Act include any person who feels himself
[ to be aggrieved as an employee. Counsel
for the Respondent attempted to.distinguish
the'Lavoie case on the basis that its
application was limited to the case of
an employee seeking to show that a rejection
v . was really a disciplinary discharge under
. Section 91(1)(b) anddid not apply to a
person seeking redress under Seetion 91(1)
(a), as here. In my view there is no
merit in this submission and the 'employee'
‘. as used in the introductory words of
Section 91(1) must. also of necessity, be -
read in the same manner as that word
is used in the introductory portion of
Section '90(1) and includes any person
who feels himself aggrieved as an
employee irrespective of whether he
seeks redress under clauses (a) or (b)
of Section 91(1). Read in this fashion,
the Applicants in the case at bar are -
clearly included in the definition of"
‘employee as contalned in Sections 90(1)
and 91(1)13.

The last case in the trilogy is Goodale v. The
14

Attorney General of Canada™, whereby the grievor appealed the

decision15 of former Chief Adjudicator E.B. Jolliffe Ed the

" Federal Court of Appeal pursuant to Sectlon ZF of the Federal

Court Act, Goodale, a Post Office employee in Windsor was
rejec;ed during her probationary period for cause. She grieved
pursuant to Section 91(1) (b) of the Act and alleged/that the
employer had violated a clause in the collective agreement that

N Y T e s bl ¥

provided that new employees were to receive sufficient and adequate

training and as such that she be reinstated with no loss of
pay and be ‘provided with qhe necessary training.

Mr. Jolliffe at p. 8 of the decision stated:

v "An "employee”" can present a grievance
alleging ﬁhat a provision of an applicable

" !
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agreement has been misapplied or mis-
interpreted in respect of him or her.

A former employee, however, cannot present
such a grievance, nor can it be refé rred
to adjudication under Section 91(1)?

The only former employee who can grleve
and go to adjudication is one who alleged
an unlawful discharge, as is made clear

in Section 2 of the Act. ... Neither in
the original grievance nor in the evidence
and representations submitted at the
hearing in the Windsor Post Office was
there the slightest suggestion of discip-
linary action ... Since I cannot hold

that the defence falls within either

.{(a) or (b) of Subsection (1) in Section
91, I have no‘jurisdictigg to grant any ' e
relief to Mrs. Goodale".

!

Prior to the hearing in the Federal Court o{;Appeal
counsel for the employer conceded the application and, agreed
to consent to an order allowing the Section 28 application
set%lng a31de the decision of the adjudicator and remitting
it to the Board on the merits. The rational for the concession
were the two prior adverse decisions of the Federal Court of

Appeal in Lavoie and Gloin et al. 16

At the resumption of the hearing in Goodale17

the
Board, per E.B. Jolliffe, expressed the view that the decisions

" of the Federal Court of Aﬁpeal in Lavoie and Gloin et al were

1ncorrect1y decided, without regard to the clear language of o

Section 2 of the Act, i.e. the defln;tlon of "employee" and

"grievances". , i
With all due respect for the Federal Court of Appeal,

the author agrees with the views expressed by E.B. Jolliffe and

suggests that the Court has disregarded Section 2 of the Act

" and has placed a meaning on the opening words of Sections 90

and 91 that they.do not reasonably bear.

No Infringement of Safetx,or Security of ‘Canada

By v1rtue of Sectlon 112 of the Act it is prov1ded
that nothlng in the Public Service Staff Relations Act shall
be construed to require the employeg to do.or refrain from doing

anything contrary to any instruction, direction or regulation

A
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interest of the safety or security of Canada in any state

AN
allied or associated w1th Canada. !

' +

'No Other Statutory Provision for Redress '’

Section 90, Subsection 1 restricts the rights of
employees as defined in Section 2 of the Act to grieve matters
in respect of which no administrative procedures for redress

is provided in or under any Act of Parliament.

Subject tpen to the foregoing restrictions then an
employee in the Federal Public Service has a right to grieve,
which right flows from Section 90 of the statute as opoosed
to a provision in the collective agreement between an employer

and a bargaining agent acting on behalf of employees.

Savings Provisions - Managerlal & Confldentlal
‘Employees

It was noted at p.62 supra that in the /definition '
of "employee" in §éction 2. of the Act, persons employed in
a managerial or confidential capacity wereﬂdeemed not to be
employees for the purposes of the Act. However, by virtue
of the prov131ons of Section 2, the definition of grlevance
there are certain saving provisions with reipect to the right
of these employees to present grlevances.

Axperson employed in a managerial or confidential
capacity is defined in'Section 2 of the Act as meaning any
person who 1s employed in a position confidential to the
Governor Genqral, a Minister of the Crown, a Judge of the
Supreme Court| or Federal Court of Canada, the Deputy Head of

a Department gr the Chief Executive Officer of any other portion
/

of the Public Service, a Legal Officer ln the Department of
Justice, certain employees designated by the Public Service
Staff Relations| Board; who have executive duties and respon-
51b111t1es in relation to the development and administration
of government programs, whose duties include those of a

personnel administrator-or- whod\ad duties that directly

involve him in the process of collective bargaip;ng on behalf
of the employer with grievances presented in accordance with

the Act.

\
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' In Section 2 of the Act, the Definition Section with
respect to the méaning of the term "grievance" it is provided
that for the purposes of the Act respecting grievances, a
reference to an "employee" includes a person who would be
an employee but for the fact that he is a person employed in
a managerial or confidential capacity.

a
Q

Similarly, the same Pefinition Section
provides that for the purposes of any of the provisions of
the Act respenting grievances with res?ect to disciplinary
action resulting in discharge or suspension a reference to
an employee includes a person who would be a former employee
but,for’the!fact that at the time of his discharge or suspension
he was a person employed in a managerial or confidential capacity.

Thus managerial and confidentiai personnel are given
a statutory right to grieve even though they are not' included
in the bAEQaining unit for which a bargaining agent has been
certified as though they &ere employees which includes the
right to grieve disciplinary action taken against them by the
employer and to refer‘such grievance to adjudication. |

’Sectiqn 90, Subsection 3, provides that employees
who are not included in a bargaining unit fdr which an

' employee otganizétion has been certified as bargaining agent

(i.e. managerial ﬁnd confidential exclusiong) may seek the
assistance of and, if he chooses, may be represented by an
employee organizaéion in the presentation and reference to
adjudication of a grievance. This wriier,‘howevér, is unaware
of discharge@ or suspended gmployees of the manggement category
resorting to this practice but rather have in practice have
retaineQ and have begn represented by independent counsel.

These provisions are distinctly different from
those found in the private sector, where managerial personnel %
are identified with the employer‘aq its agéfits, and therefore'
not entitled to the protection afforded by the applicable |,
Lgbour Relations Legislation and the collective agreement.

In. the case of Smedley et al18 it was .determined that

eméloyees excluded from any bargaining unit by reason of being
| | \ ‘ 0

o
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»  employed in a maqagerial or confidehtial'capacity have the
l! ' right to refer a disciplinary case to adjudication under
‘Section 91(1)Yb) of the Act. However, they have no such right

2 ! under paragraph 91(1) (a) on account of the fact that no
‘. ~© collective agreement is applicable to them. The complainants

' \ . in this case attempted to refer to adjudicatidn a complaiﬁt
\%oncernlng pay rates differential established unllaterally by
the employer .although the provisions were closely 51m1117 to

oy those employees covered by a collective agreement.
P ‘ P '
‘V X *  The procedure adopted in the case was that the\
mployer had to establish that the grievors had been duly

’ &e51ghated "managerial, and confidential” at whith time the
f o . réference was dismissed for lack of jurisdiction without an y

1nqu1ry into the merits. -
19

/ ' ul) | *This pr1n01p1e‘%as reaffirmed 1n Montgomery et al

| where' the grievors claimed entitlement to straight time pay for
two add1t10na1 hours worked beyond 40 hours per.week in accor-

n (ﬁx dance with a provision in the Ships' Officers Collective

’ Agreement. Chief Adjudicator Jolliffe as he then.was, de-

: termined on the basis of mate;ial filed, that the grievors

were not members of the Ships' Officers Bargain}ng Unit as

they were all managerial and confidential exclusions and that

they could not r$§prt to the agreement signed between the

Treasury Board and the Canadian Merchant Seamans Guild, and

that as they were not empleyees as defined by the Act, they

did not have the right to refer their grievances to adjudication,

other than those involving disciplinary actions resulting in

discharge, suspension or a financial penalty. ) '

oy MY ek s

Bargaining Agent's Approval

‘ A i Another important distinction between arbitration
in the private sector and the federal public sector is that
if the grievahce is one which involves the'interpretation or
application of a collective agreement or an arbitral award, a
representative of the bargaining égent must signify in a
manner prescribed by regulation that the bargaining agent

r: " j
P
u

(a) approves of the reference to adjudication and (b) is
willing to represent the employee in the adjudicator proceedings.

’L ,
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with respect to the requirement of bargaining agent approval

1

L ] I

2
Nor is the employee entltled,to present or proce5520 such a

grievance in the first 1nstance‘un1ess he has the appreval of
and is represented by the bargaining agent for the bargaining
unit to which the collective agreement applie321.

In addition, Subsection 4 of Section 90 makes it |
clear that it is only the approval of the bargaining agent for
the aggrieved employee and not just any bargaining agent that

is required.

\

Several important issgues have arisen over the years
involving issues tantamount to a denial of natural justice

and duties of fair representation whe{e bargaining agents have
withdrawn their consent to the reference to adjudication once
given, or have refuséd to consent in the first instance.

, Under Seétion 2 of the Act, a grievance ie defined

és meaning a complaint in wr1t1ng presented by an employee.
Section 90 and 91 of the Act refer only to an employee presenting
and referring a grlevance to adjudlcatlon. Thus the proprietary
iright to present a grievance and to refer it to adjudication

is wvested solely in the employee. But with respect to

grievances involving the interpretation or application in

respect of him of prov%;ion of a collective agreement or an
arbitral award, the bargaining agent may effectively veto

such a grievance if it chooses not to’appfove the grievance

or to represent the employee at adjudication.

y The prerequisite of the approval of the bargaining
agent is not applicable in\disciplinary qrievances where the
enmployee may be represented by himself, ¢ounsel, or by another
person. However, in practice those employees who are members
of a bargaining unit are represented by representatives of
the bargaining ®gent, or by counsel retained by the bargalnlng

agent. } ‘ )

a

In Hislop’?, the Chief Adjudicator, E.B. Jolliffe,
as he then was, dismissed without a hearing the grievances of
Mr. Hislop who sought to refer his grievance to adjudication.
The Chief Adjudica?or determined that the bargaining agent for

]
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" agents approval referred his grievance concerning lack of

. 72

N

Qﬁich Mr. Hislop had been empldyed did not apprové the reference,

as Mr. Hislop was a casual employee and as such was excluded
from the definition of employee under the Act and in*addition,
the bargaining agent informed the Chief Adjudicator in writing
that even if it qualified for adjudication it would ?ot sup-
port the adjudication because it was satisfied the decision -
made by the Department at the final level was both proper and

fair. The grievance was dismissed on both grounds as (a) he

was not ‘an employee. and (b) his reference lacked the approval‘
of the bargaininq agent It should be noted that enother
bafgainlng-agent of which Mr. Hislop was not a member attempted
to approve the;referral however, the Chief Adjudlcator,
determined that this was not the appropriate bargaining agent -
to grant approval under Section 91 of the.Act. )

<

In O'Sullivan23, the grievor alleged a mlsappllcatlon
of the Ships Officers Collectlve Agreement dealing with over-
time pay. The bargaining agent, the Canadian Merchant' Service
Gujild, informed the Board inhwriting "that this particular case
has been rev%ewed by the officers of the Guild and we can
find no solid grounds for continuing this case under the
terms of the present collective agreeﬂent ‘Therefore, we
do not feel that the case warrants adjudication at this time.".
The Chief Adjudicator referring.to Section 90(2) of the
Act rejected the reference without a hearing as the baréaihing
agent declined to approve the reference or represent the

|
employee.

-

In the Dooling case241 the grievor with his bargaining

‘

consultation with his bargaining -agent when new parking
regulations were instituted, to adjudication. The day prior
to the fixed date for hearing the bargaining agent wrote
to the Board w1thdrawing its support of the grievance on the
grounds that the. grlevance no longer qualified for edjudlcatlon

under Section 91vo0f the Act. Adjudicator P. Meyer, now Mr, Justice i
Meyer of the Quebec Superior Court, convened the hearing at which

time the grievor appeared on his own behalf and indicated his
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~ , - desire to proceed with his grievance although his parking i

( - privileges had been restored. The representative for the bar- ! 1

' gaining agent and counsel. for the employer united in opposing
the grlevor s request. The grievor sougﬁt to amend his grlevance

at that time to seek monetary compensation for his disbursements )

for parklng from the t1me of denial of parklng pr1v11eges until

they were reinstated. ) ,

’ \ The grievor argued that the grievance was baslcally
the p;operty of the grievor and not the bargaining agentland
that the legislation must take cognisance of' the rights of

| individual employees and that the Act was silent on the
“ . right of a bargalnlng agent to withdraw 1ts consent to*adjudlcatlon

in the absence of the concurrent consent of the grievor. He
referred to the decision of the Supreme Court’ of Canada in
Hoogendoorn v. Greening Metal Products et al25 in support of

L' « A\
his position. ' \-\,_ ’

Adjudicator Meyer determined that references to

’ {.‘ . adjudication under Sectlon 91 of -the Act fell into two dlstlnct

categories. Where references related to disciplinary action !
¥ resulting in discharge, suspen51on or a financial penalty he

stated that it was clear that the 1nd1v1dua1 grlevor had status

to réfer the grievance to adjudication alone, but that where the

lto the interpretation or applxcatlon of a

‘ ‘ grievance related
o prov151on of a collectlve agreement, the grievor may not refer -
\ tHe grlevance to adjudicatlon unless the bargaining agent
signified in prescribed manne} its approval of the reference and .
its willingness to represent the grlevor in the adjudication

g
A

proceedings.

: _ )
In referring to Section 90 and 91 of the Act, the

Adjudicator determlned "that since the bargalnlng agent must
. ; +~ screen all grie ces -relating to the 1nterpretation of the ~

collective agré/;nnts, since these involve questxons of policy-
affecting the employees collectively, I conclude that there must

be a continuing willzngnesa on the part of the bargaining agent

(*} 'to represent. the griévor" and "that where bargaining agent

withdrew its consent to thie reference the grievance(ceased to
be adjudicable.

e
-~

- '

PRV

B N ] vaa\‘

PO

b




vt alne ok waa

,idjﬁdicator Meyer stated, however, at'p. 12:
\

(, . ) "Of ¢ourse, the employee's association has
-;//; - ) ) a duty of faim representation and such a
: ‘ - withdrawal may be unjustified or in bad.

‘ faith. The aggrieved employee in such .

. s . event mighg have some other recourse under !

) . . ~the Act, before the Board itself or i

- ‘ ’ otherwise, but not the right to proceed

k « S with the grievance itself". o f

PN

¢ . i * . ¢ vm‘\f N
. ’ ’ . One commentator has argued that the éghi;b Service “
- ) Staff Relatlons Act has no wheré g1ven to the bargaining agent

ol

the &gght to, w1thdraw its consent once properly gi®en and
nsuggests that once the approval and willingness~has orlglnally
- T . been given by the bargaining agent the grievor has an acqulred :

p ’f .right to reference to adjudication and no withdrawal
' bargalnlng agent should deprive the grievor of the flgh
Cases deelded eubsequent to Dooling yhave f°11°W°Q*EEf proach “%

. .taken hy Adjudicator Meyer. , 1\

=~

“In Preslex27 the grlevor referred a contract gri
//
(*é ] to adjudication with the approvalland support of hls/bargaln'ng

i
]
agent. The bargalnlng agent and the Treasury Board negoﬁga d i

. °
- 'a lump sum settlémenﬁ of his grlevance and -the parties advised %
‘ )
§

thé . Board that the grlevance had beén settled, and t bargainlng ’
agent requested to, w1thdraw the grlevangg from adjudi ation.

r ' . a Mr.-Presley was requested by the Public Servite- Staff

4 § ﬂ,RelatiopE Board to indicate.whether He concurred with the .
y ' - ‘request of the bargaining agent to withdra%;the reference from T
adjudication to, whic¢h he replied in writing that he was not |
satisfied w1th the purported settlement/and that Ze would not ‘be -

. o satisfled with any dec131on outside of adjudicati

. ;
v

- The bargaining agent notified the Board that the J/)
”settlement had- been orally accepted by the grievor and that‘ﬁe 7
_in fact'had accepted a cheque in-the amount of $600. 00 as a
. ) lump sum payment and that the bargalninq agent was withdrawxng
j ) its .support.

- -, £y r4 ~ \
- \

(”%lv . . \, The Chlef Adjudlcator scheduled a shOchause hearing
L at which an opportunity was offered to show that the settlement |
: made . on behalf of the employee had_been unauthorized, but that Ty

e
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) opportunity was declined. Counsel for the employee argued ‘
(”ﬂ : that he had an unqualified statutory right to adjudication and/ §
sougbt to amend the original grievance. The Chief Adjudicdtqr y
held-when a settlement had been concluded and the support of/ |
) the bargaining agent withdrawn the grievance had become non }

/
adjudlcable. , AN /

Another case of interest is Lachance28 where two
employeée represented by the same bargaining agent had opposing
\*\; .- interests. Lachance was supporfed by thevCanadian Uniéﬁ of
Postal Workers and Jacob by the Letter Carriers Union of Canada.
\\ The Letter Carrlers Union objected that the Lachance grievance

‘ lacked the aﬁproval of the bargaining agent,!/the Council of ~
Postal UnlOnS as required by Section 91(2) of the Act. A
_preliminary hearlng was cogducted to which both employees, ’

- ‘\\ the Council of Postal Unlons, the Letter Carriers' Unlon of -

, _
oo s

i

1

!

Canada, gnd the Canadian Union of Postal Workers were invited.
\phief Adjudic?tortJolliffe ruled that the authority to approve
(”; A the grievance had been delegated to the Canadian Union of ‘ .
e B Postal Workers by the Counc1l of Postal Unions and that Lachance g@p

2 oot it oo ¥

‘., had status to refer his grlevance to adjudlcﬁtlon. The Chief !
Ahjudlcator dlrected however, that Jacob be added as a)party /
8 the reference pursuant to the then Rule.55B of the Board'
Rules of Procedure and at the subsequent hearing on the
merits both employeés were represented by separate counsel.

it ey 5
s

‘The issue of union's fallure to represent was raised

; in the case of Montreuil v. Canadian Union of ‘Postal Workers ’

; ) and Public Service Staff Relations Board29

Montreuil was an employee of the Posé Office ,
R Department and a member of the bargaining unit for which the

4 Canadian Unlon of Postal Workers was the certlfled bargalnlhg
° -agent, sought to pfesent a grievance fegardlng the application y
.to him of a prov1dlon in the applicable collective agreEment.
/?he bargalplng agent had refused to grant its approval to the
. “grievance. Montreuil launched a complaint pursuant to S ction
3 (;J o 20 of the Public Serv1gﬁM§taff Relatidns Act to thegBoar

charging that the unlon ﬁ%@ refused. to approve his grievance

solely on the ground that he was a casual emplgyee rather than
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a permanent or part-time employee.

The Public Service Staff Relations Board determined

- that it was competent to hear the complaint under Section 20 , !
| (1) (a) of the Act which empowers the‘Board\to/inquireointo: . -é

> "a complaint tﬁat an employee association ... f ,

) has falled to observe any prohibition contalned ' /

) in sections 8, 9, or 10 of the Act." Lo

‘The Board determined that the union had‘infringed Section 8(2) -+ ' |

(p)30 of the Act by seeking to4Tnpose on an employee a condition /
ﬁnamely that of becoming a permanent or part-time employee !

that was likely to restrain him from exercising a right]under the
éSE' thét‘of presenting a grievance and found that the union

had failed in its obpligation to provide fair representation for
tHe complainant. Accordingly, the Board ordered the union to ///

consider the complainant's grievance and to exercise its dis-

~

e Al AR i b a e w-'mcaa\(hw~«\~”

cretionary power ln that regard consistent 'with leéal principles
of fair representation.

The Canadian Union of Posta%_Workers sought to review
the decision of the Board before the Federal Court of Appeal N\
pursuant to Section 28 of the Federal Court Act.
f . by

"4
e

§

Mr. Justice Pratte for the Court allowed the application"
setting aside the decision of the Board and stated in part:.

v "Section 8(2) (b) merely prohibits the 3
" - imposition "on an appointment or in a

contract of employment” of any condition o ;

that seeks to restrain an employee from :

» exercising a right under the Act. Even K
' if it were assumed’ that the Board was cor-

rect in saylng thatthe complalnt charged

that. the unfon soug% ‘to, impose conditions of

that sort it is lmgossible to arque that those

conditions were imposed "in a contact of

employment "or" on an appoxntment . J

LN

At the hearlng@ of the Section 28 Appllcatlon, the employee
contended that his complaint was to be interpreted as charglng the

s A Ot Tediohiinice [ st B0 e

union, by refusing to consider his grievance with seeking to
deprive him of the right to present ; grievance relying upon
Sectionvs(ar(c) of the égg’any otner means to compel an employee .. -
to restrain from exe;cising any other right under this Act.
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Mr. Justice Pratte for the Court stated: ' ;

” "This provision, Section 8 ?2)(c) prohibits
anyone from putting pressure on an employee
in order to induce him not to exercise a
right under the Act.” This is not the charge
N made against the union by the complaint.
< ’ According to Section 90(2), the complainant
‘ " had the right to present his grievance only
if he had obtained the union's prior approval.
) The complainant's right to present a grievance
. = . was conditidnal; its existence depended
e e ) “*» upon the union's approval. By refusing to
ot * Tapprove the grievance, the union did not use
. any means to restrain the complainant from
-7 “exercising a right, it 51mply acted as if
such right did not exist.” .
_ The learned Judge continued: o
"actually, Mr. Montreuil's charge against
the union was simply that it had failed in
its obligations toward the employees, it
was supposed to represent. Perxrhaps there-
< is merit to this complaint,'but it is not
— - one that the Board had the power to examine."

Vb Daatre en

' "% It is apparent then that under the Public Service
Staff Relations®Act that individual employees cannot 1n1t1ate

N

¥

tnterpretatlon grievances or refer them to adjudlcatlon without
the approval and support of the bargaining agent and the employee o

is left without recourse even in those 51tuatlons where the.’
%kbargalnlng agent may be withholding its support for reasons

{

&that may be other than' in good faith. | , %

Under the Labour Relations Act of the Province of

Ontario31, Section 37(1) requires the resolution by arbitration

S il Sk W B

of ail differences between the parties, and thé parties are
o the coﬁpany (or council of employees) and the union or council
"of trade unions (clause 1(l1) (e).- The statute then does not
give an individual the right to bring a grievanée to arbitration. #
Whereas in the federal public sector, Sections’ 90 and 91 Y%

allow an individual carriage of grievances for dlsclplinary
action resultlng in discharge, suspension or financial penaltles,‘
the right to refer a grievance 'to adjudication in matters
Qoncernlng the interpretation or application of a collectlve

e

’ agreement requires the approval of’the bargaining agent.

“
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e notlce and have an opportuﬁity to  be heard

' - ‘ |

In the private sector if an arbitration puts employee‘

benefits directly in issue, those employees who will be af-
fected by the decision are generally entitled to notice of
the proceedings. 'These cases must be gistinguished from those

where the employee is affected merely as an employee, as in

policy grievances.

There must be "substantive benefits of particular
employees ... put in issue"32. Failure to give notice will
be grounds for review for "there has been no arbitration of

the issuesinvolved"33.

'In Re. Hoogendoorn34 the Supreme Court of .Canada

held that a policy grievance arbitration concerning a duty on
the company to direct an employee to sign a dues deduct on
authorization form or face disciplinary action by way|of ‘

discharge, 'notice of which was not given to the employ e,

concerned, was not necessary to determine that Hopgendporn ~

was requlred to do so. Rather the proceedlng was aime at
gettlng rid of Hoogendoorn as an employee because of isq
refusal either to join the union or pay the dues. Th‘
took a position completely adverse to Hpogendoormﬁx It
wanted him dismissed. = The Supreme Court ruled that there
was a denial of natural justice to proceed in Hoogendoorn's

absence and the award was quashed. .

It,is submitted, then, that the xule in the private
sector is that if the real issue in an arbitration affects
the rights of spec1f1c individuals they must receive adequate

35 In public

-sector cases’ d%scussed supra, Lechance is directly on point
" where Jacob although not having the status to refer his case

to adjudication was given notice of the proceedings as his

| . .
seniority would be affected by the decision, and was permitted
to participate and in fact was represented by counsel. L

In both Dooling and Preslex both grievors were given
notice of the proceedings and participated in the hearing

-either persqﬁally or thiough counsel.

In Hislop and 0O'Sullivan although these cases were §

. /
: . /
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decided without a hearlng, the Chief Adjudlcator emtertalned

(j' wrltten submissions on’ behalf of both- grlevors. >

As a matter of practice the Board, when informed o%
the settlement‘of a grievance between the employer and the i
bargalnlng agent affecting an individual grievor whose name
does not persdnally appear in the minutes of settlement o . i
indicating his approval, . writes to the grievor directly to . ﬁ

obtain his consent prior to disposing the grievance. 7

Exhaustion ©f the Grievance Process Ty

/éeqt:7n 91(1) of the Act provides that where an | ‘
employee has\

>sented a grievance up to and including the final

level un thelqéxevance;procedure, with respect to .... a, and b,

and his grievance has not been: dealt with to his satisfaction, -

- he may - refer'the grlevance to djudication. i
71
T us, it is a condition precedent to the referral of 3
' both contr cy and disciplinary grlevances to adjudlcatlon that }
the employ e(exhaust the established grievance procedure. i
i ’ {
| (i In/ Hodgson™" the first Chief Adjudicator H.W. Arthurs ;
: I «/ . " : . . : ' X . . j
: - , , Suffice it to say that the clear intention !
: , . ¢ of that Section is to require exhaustion i
-, of all procedure up to the final level of 3
: . . the grievanceprocess ... No matter how :
%.‘ g - ; anxious may be any Tribunal to reach the 1
- o : ; merits of a controversy, to give the party i
| / a day in court there comes a point at /
! v 7 .which observance of its procedural rules i
' « 18 so casual that refusal to hear the case :
; ' ;s the only way of vindicating the system".
' It should be no&ed, however, that in a number of
é colléctive*a@reements the‘parties have agreed>to by-pass
i
% certain levels in the grlevance procedure and to present the | /
f /
¢ grievance only at the final level as in the case of discharg /
where the requlrement to proceed through all levels of the //

o grlevance procedure could work a hardship on the gr1evor.37 J

L]
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Bill C-28 introduced into Parliament in November 1978, )
(which died on the [Order Book when the general election was
called) proposed to broaden the definition of managerial duties
and thus increase fhe number of managerial exc1u51ons from -
collect:ve Hhrgalnnng under the Act.

I i

°

2Ad3udlcatlon File /No. 166-2—117 at p. 2.

1
1

1

1

19

o |

3Adjudication File'No. 166~2-100 at p. 2.
4Ad'judication Fil% No. 166-2-505, |

PAdjudication File No, 166-2-598.

(0

613 L.A.C. 327 (Thomas).

TBoard File 168-2-47.

521.

glbld at p. 524—§25. ’

; .
.
¢ .o

! .
20 N.R. 475 at ﬁ78. /‘

ibid p /479 Ji : [ \\
. /’ o \
Unrep rted Federal Court of Appeal File No. A-55-78.

3

4

A g7€ilcat10h File No. 166- 2#3050. -

/
! '

61n ormation received by L./Holland counsel, Dept. of Justlce,

Jurie 22nd, 1978.

4

L E '

/Hearing held June 23, 1978[,Roya1 York Hotel, Toronto,
D. Olsen, Counsel for the ployer, P. Cavalluzo, Counsel
for the ‘Grievor. . /

8adjudication File No. 166%2-1446-1448W

\ N '

/
Adjudxcatiqn File No. 16; 2=2078. /

°

20Sectlon 91(2) Public ervice Staff Rg ations Act, s
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EzzAdjudicatiOn File Nol. 166-2-117.

'23pdjudication File No. 166-2-380.

245 4judication File No. 166-2-308. VA

'25(1968) S.C.R. 30.

: !
26A"ggarwal, A.P., Adjudication of Grievances in Public Service
28 Industrial Relations No. 3 at p. 522, g
27 pajudication File No. 166-2-442. |
28pdjudication File No. 166-2-959. ” )
I T ‘ ; .
2925 N.Rr. "493, (F.C.B). = \
) .
30

Sectlon—}a—(—Z) {b) rea\ds .. No person shall (b) impose any
' condition upon app01ntment or in a contract of employment ,or
propose the imposition of any condition on an appointment or
in a contract of employment that seeks to restrain an employee
or a person seeking employment from becoming a member of an
employee organization or exercising any right under thg Act.

l . .

31

/

R.5.0. 1970, c. 232. =

32Re.lt Bradley et al and Ottawa Professional Fire Services As-
sociation et al (1967), 63 P.L.R. (2nd) 376 (C.A.) at pp.
38]I~82

1bﬁd p. 382. \ L’W‘\

34Re Hoogendoorm and Greenlrﬁ Metal Product & Screening Equlpment
Co. et al

1179675 62 D.L.R. (2d) C.A. (1967) 65 D.L.R. (24) 641 S.Cc.C.

zz:her cases on point since Hbogendoorn ’ \

e. International Chemical Workers Local 817, anhd Somerville
Industries Ltd. 1969 20 L.A.C. 404 (Palmer)

Re. Westroc Indugtrieg Ltd. and United Cement, Lime and Gypsum
Workers Local 366 (1973) 5 L.A.C. (2d) 61 (Beatty). T

35

Re.. Goldstein Food Mart Ltd. and Retail Clerks International
Union, Local 486; (1972) 1 L.A.C. (2d) 59 Weatherhill. '

General Refractories Co. of Canada Ltd. and United Steel
Workers, Local 14857, (1975) 10 L.A.C. (2d) 110 (Shirne).

a
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4

Re. Gilbarco Canada \\.td. and Canadian Union of Golden‘Triangle

Re. Edwards of Canada Unit of General Signal of Canada Ltd.
and United Steelworkers, Local 7466, (1974), 6 L.A.C. (2d)
137 (Adams). \ ’

Re. McMaster Universitg,y and Service Employees International
Union, Local 532, (1975) 10 L.A.C. (24) 130 (Shirne).
' ]

Workers (1973) 1 L.A}C. (2d) 348 (Carter). \

. 36 ¥

Adjudication File No. 166-2-249 at p. 6. ;

371.e. Postal Operations Group (Non Supervisory) Code 608
175, Article 9:75 and CK\apter of Limits to‘Adj. Grievances

|
|
1

o
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CHAPTER VI

THE SCOPE OF ADJUDICABILITY !
- {- [ » L] ‘

As distinct from provisions in collective agreements
in the private sector where .there is no statutory limitations in |

the arbitration of grievances and where arbitrators have juris-

}liption to determine whether a matter is arbitrable, the
Public Service Staff Relations Act in Section 91 strictly limits
the categories of grievances -that may be referred to adjudication

once the other conditions precedent td the referral to adjudication’

°

discussed above have been satisfied.

. In.order to! refer a grievance of an’ indi\;ﬁ'.dual employee
to adjudication, the grievance must fall within the ambit of-
either of two categories; ) “ 3

(a) . a grievance is with’ i:espect to the intt_erpretation_
or application in respect of him of a provision

- < of a collective agreement or an arbitral award or

(b) a grlevance with respect to dlsc:Lplmary action ;
I
resultlng 1n dlscharge, suspension, or a flnanc1al

Ppenalty.

o !
Jdt can be, readlly seen, then that although the right

to grleve matters is all encompdssing as setout in Section 90

of th§ Act including inter alia the 1nterp_retat10n or application

1%0 an employfae of a provision of a statute, or of a regulation,

bylaw, direction or other instrument made or issued by the emp- ;

loyer, dealing with the terms and conditions of employment,

these matters are exéluded from the puryview of third party

ad)udlcatlon and the decision on the grievance taken at the final

: |

level 1n the grlevance process is final and binding for all

purporses of the Act and.no further action may be taken thereonl.

P

"The records of decisions of the: Public Service Staff
Relations Board are replete with q§cisiohs of adjudicators who
have been required to determine the proper scope of adjudication
undder"Section 91 of +he g_‘c_t;._ and, accordingly, have rejected: larbe
numbers of grievances as being non adjudicable. Parties have
attempted on occasion, by inserting provisions in the collective
agreements, to enlarge the scope of adjudication, however, such
attempt)s have been detérmined to be invalid in the light of the

.
& . h

\
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Thus, Parliament has distinguished between those
"rights" which can be safeguarded through the grievance procedﬁre
and those which can be protected through third party”adjudicatioﬁ.
The distinction was commented upoﬂfby the first Chief Adjudicator,

H.W. Arthurs in this manner:

t

|

"It is evident that Parliament could have

given a broad mandate to adjudicators to

hear and decide all matters which can be

made the subject of grievances. Instead,

the legislation specifically limits adjudication
to grievances involving either the adminis-
tration of the collectivé agreement, or dis-
ciplinary action, although an employee has

. the right to grieve where his interests are

affected by the interpretation or application
of a provision of a statute, or a regulation,
by law, direction or other instrument ... .
deallng‘w1th the terms and conditions of
employment."3

Adjudicators have held that the following classes of

grievances inter alia are not adjudicable under the provisions
of Section 91 (ag and (b) of the Act. S | ‘3

(1)

(2)

(3)

" (4)

(5)

4 (6)

Alleged inequities or discrepancies in

classification or reclassification or conversion

to a new pay scale.4 | :

A written reprimand, not involving any financial
penalty.5 \ ) '
Denial of promotion ‘although a denial of an
increment could in certain cifcumstances, constitue
digciplinary action.>2
Refusal of a special holiday when the ‘refusal was
not personal in its application but general

throughbut the public éervice.6

Allegedly unfalz‘applicatlon or interpretation

of Public Service terms and conditions of employmeqF

regul@tions.7

Alleged dfscriminationnin éompetitions conducted } \

by the Public Service Commission requlring a \,'

1anguage qualification.8
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(7) Allegation that certain employees had been
hired without notice of competltlon appearlng
to violate the Public Service Employment Act

and not a Eollectlve agreement.9

(8) Alleged i@proper treatment with|respect to sick
leavet where it appeared, inter alia, that the
grievance was not one in respect of which no
admlnlstratlve procedure for redress is provided

in or under any Act of Parllament.10

(9) Alleged improper compulsory retirement'action by
Deputy Head by virtue of authority.contained in
Section 20(12) of the Publ@c Service Superannuation

Regulaftions.ll

(10) Alleged violation of a rule relating to overtime
compensation appearing in a personnel manual used
within a department but not. relating to any

. s . . 12
provision in a collective agreement.

N 4

(11) Where it is cldar on the face of the recorﬁ that
an adjudicator has no jurisdiction to grant relief.

i

13

Attempts by Parties byAgreement to Enlarge the Scope
of Adjudication

. ~
As stated, parties have attempted on occasion to - -
enlarge the scope of adjudicability by inserting such pgovisions
in their collective agreements. Such attempts, however, have *

. been determined to be 1nva11d in light of the statutory provisions

14

the grievors atéempted to refer grievances to adjudication
concerning "warning letters"” which related to their performance

as letter carriers. Theynrelied'upon a provision in the col-
lective agreement for the Postal Opefations Group (non-supervisory)
that "discipline shall be for just ¢cause and subject to the
grievance procedure and adjudication"™. The Chief Adjudicator,
first}y,(defefggfef that the warning letters constituted
"discipline”. It was then necessary to determine whether the
grievances could be,ﬁeferred to adjudicatlon by v1rtue of a
provision in the collective agreement -~ when the grievance

l
\ 1 . T
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'in the Public Service Staff Relations Act. In Salter and Pursaga ,
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f ) © was not re%to adjudication under Section 91 of th(?' Act |
i C ‘ as it did not relate to,‘(a’l\ the interpretation or application
of a provision of a collective agreement or (b) disciplinary
action resultln\g in dischiarge, suspensmn or a financial penalty.

He stated at p. 19 of the decxs;wn

"In reading article 9 as a whole, I find
that the parties have attempted to incorporate.
in it'not only the whole of the grleygnce ‘
procedure on which they have agreed, but
also a recitation of what employees are-
( entitled to by statute, and then the parties

: have gone further and attempted to improve
upon or modify the statutory rights which BN
already exist ... the right to grieve is A
statutory created by Section 90 of the Act, >
just as the right to refer certain cases °
to adjudication is created by Section 91.
Yet some employees speak of article 9 as
though-it alone gave them the right to
grieve and to go to adjudication."

) | At p. 21 the Chief Adjudicator stated in part
(‘:é} . referring to lsection 91(1) (b):

"If it had been contemplated that all
discipline should be adjudicable, Parliament
. _ would have said so" "The statutory juris+s -
diction of adjudicators is confined to

those forms of disciplinary action speéifn.ed
in paragraph (b) of Subsection 1 of Section
' ’ ’ 91.

W

o Counsel for tpé grievors argued that the adjudicator
. was not asked to adjudicate upon disciplinary action but on
4 the 1nterpretat10n or application of article 9 in the collective
. agreem@nt, i.e. that "discipline” shall be gubject to
, adjudxcat:l.bn. At p."21-22 of the decision, Mr. Jolliffe posed

‘ the followmg questions : g

*“Can the parties by indirect means, confer

on the adjudication system, powers and \
‘responsibilities deliberately withheld : v
by Parllament'x} Can' the jurisdiction so . \
. . X , carefully delineated in the Act be indirectly

° ~ enlarged ... and substantially enlarged by

- \ : way of provisions the parties agree between

C. themselves to write into their grjevance
procedure? Can they create entirely new |
substantive rights disguised as procedural
provisions ...? ... Can the parties by

- .
it T e ol A S g




° -
¢ a

° _ o

_ agreement between themselves properly, ' .% . !
» charge the Board and the adjudication system My
with the additional costs of an enlarged . i

C . . ‘jurisdiction -never authorized by Parliament?" ;

He' concluded'
"that the partles cannot achieve by
indirect means that which could not have
been.achieved directly ..« The jurisdiction
of adjudicators is ... limited to the -
jurisdiction granted. by the Public Service
Staff Relations Act. ... Those provisions b
in article 9 of the agreement which purport :
’ to create a substantive right to adjudlcatlon
are' of no effect“ .

The Deputy Chairman, E.B. Jolliffe, in the’ "case ‘of -
the Canadian Union of Postal Workers and Turmel-.ls'reached a

i

i

!
° - . R ~v o B . 1

. similar conclusion against adjudicability where the Canadian Union %

of Postal Workers sought m its own name to refer a group grlevance]i
agfectlng several hundred employees as individuals, relying on k_;;

P st i s o e — e
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'diction. to a'tgudicate s based excludively on the statute and

*  parties.

a provision in the Postal Operations Group Non-Supervisory
collectlve agree‘inent that deflned gnevance as meaning a. com-

pla:mt in wr:xtmg, presented by an employee on his own behalf or.

on behalf of one or more employees, or by the Union on behalf

L d

of one or more adequately identified employees,."18 .

The Deputy Chairman held that such a referenoe purpor—
tlng to be 'under Section 91 of the Act, was not thhin the
statutory provision that "where an employee has presented a
gnevance .%. . he may refer the grievance to adjudlcatlon nor was
the grievance adjudicable under Sectlpn 98 of the Act {policy

-gnevances)l? which enables a bargalnnng agent to refer to

adjudication an allegaﬂ:a.on that the employer has, breached an,
obligation to the bargaining .agent, because as Section 98(1)
(b) prov:.des, the obligation must not be an obligation the:
ehforcement of which may be the subject of a grievance of an
employee in the bargaining unit to which the« collective,
agreement applies. 'In this cade the dispute could be the
subject of an individual employee grievance. Thus the juris-

could not be

\nlarged by way of a definit:.onzagreeé to .b§[ the
‘ ) . .

N . :
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The issue arose again in Barllzo, wherein adjudlcator

. g ‘( | ' Lachapelle, rejected the ratio in Salter and Pursaga ‘and ruled
! ' in a preliminary decision that a letter of reprimand was
; “ adjudicable under Sectlen 91(1)}a) of the Act relying on the Ca
é B

. article in theggppligable collective agreement which provided

P

that discipline shall be for just cause. The employer applied
to the Federal Court (Trial Division)21\for a’Writ of Prohibition,
to prohibit the adjudicator from proceeding to consider the
grievance on the meqits: Mr. Justice Marceau granted the Writ
determining that the statutory jurisdicéion of Adjudicators was
confined. to those forms of disciplinary action specified in
Section.91 (1) (b) of the Act. l

- i

PR

He stated in part:

. . "I do not think that paras. (a) and (b)
‘ N of S. 91(1) of the Public Service Staff
‘Relations Act can be interpreted ih
. isolation from each other. In enacting
o : "this provision Parliament clearly intended:
, to limit and define the cases in which an
( ) employee, whether or not he was a member of
R a union, would be entitled to submit his
! . grievance to this method of adjudication Y
which it was establishing and entrusting '
. to the supervision of the Board that it has
E . Co just created. It is clear that Parliament
, did not intend all grievances to require the
;! , ) intervention of an official adjudicator in
‘ addition to the levels of .the ordiniry procedure. Ty T
ﬂ . First'in para. (a) it considered cases in- .
s T volving some' group interest (whence moreover,
2 the requirement of S. 91(2) and then in para.
: . . " (b) it dealt with cases of disciplinary
b e action in which individual interest is
. clearly predominant. By expressing itself
' as it did, Parliament appears to me to have
. ' . intended to begin with an overall consideration
’ of all grievances involving disciplinary
. * action against individuals and then to eliminate ,
all but those dealing with disciplinary action /!
. ) entailing:discharge, suspension or a financial
" v~ » penalty. In my.view, this provision of para.

PR CHES
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. (b) is specific, completp in itself and ®
f e v © applicable to all employees whether or not
\ . they are covered by a cgllective agreement,
- : and it is the only provision applicable when "oy
(M\ the grievance concerns disciplinary action .. R
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2} /i ‘With respect to the argument that the applicable article
¥ ,
’ﬁ: ‘ in the collective agreement namely, that disciplinaxy act:.ion may
il " not be taken without just cause, had the effect 'of causing all

g; grievandes .concerning disciplinary .action to come within the l

scope of adjudication as an interpretatio gri.evance- under
Section 91(1)(a). )

‘The learned Judge stated.

R

. ) “... we would have to conclude that Parliament
© left it up to the agreement between the parties
to extend at will the right to adjudicatlon
and, consequently, the jurisdiction of the
adjudicator, at the same time allowing a quasi
automatic distinction to be made for all
practlcal purposes between unioniz¢d’ and non-
unionized employees. It-cannot be admitted,
however, that such a delegation of power
. could be made in such an indirect and camou-
flaged way, and it is unthinkable that such
a distinction betwgen Government employees
was intended....

{

Aﬁjudicability of Actions Taken Pursuant to the

Provisions of the Public Service Employment act24

] The post difficult dissues which have been presented
to adjudicators are those involving the- determination of the

A Aorrg 4 e n ity 5 1 b g ek

permissible scope of adjudication where counsel for the\ )
emp‘loyer have objected to the jurisdiction of'the adj@(jé‘kator

to hear and determine a reference where it is alleged that

P i e A

the actions grieved were taken by management pursuant to'the
: L, ‘provisions. of the Public Service Employment Act and as such

were beyond the scope of adjudication as contemplated by
' Section 91 of the Act. i \

i & .

o

!

o v

Briefly, the Public Service Employment Act establishes
the Public Service Commission whose mandate '%s to maintain the

merit system and is responsible for the recruitment, appointment,

training and promotion of public servants. 3

In addition, the Public Service Empléyment Act conﬂaipé

inter alia statutory provisions dealing with demotions or release-
of employees- for incompetence or incapacity, (as opposed -fo
disciplinary discharges); rejection of employee's during tpeir'
probationary perioa, lay off of employees for lack of work or

T
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/ . .
‘ .discontinuation of a function; resignations of employees, - |
declarations of abandonment of positions, resignations and‘ex-
piration of terms. )

It is the Public Service Staff Relations Board, however,
established pursuant to the Public Service Staff Relations Act,
which is responsible for collective bafgaining, Iabour relations

and the grievance procedure and not the Commission\.

Nor is the Comm1551o§n concerned with management pre-
rogatlves and responsibilities such as the regime disciplinaire '
of the employer which is the re$pons:.b111ty of the Treasury Board
by virtue of Section 7(l1) of the Financial Administration Act.25

" The Public Service Employment Act provides for the
es®ablishment of an appeal board which is an independent tribunal

appointed by the Public Service Commission to hear conplaints

against: ’ "

a‘(a) appointments by closed competition, that is a

competition open only to employees of the Public

Sl . . s 6
Service involving a promotion or t:r:ansfer.2 -

! )
(b) promotion without competi'tion.27 ' :

- ~ _ .. 28

{c) demotion or release for incompetence or incapacity.
l 0

An examinatien of each of the categories both for
which an-appeal 'is provided and for which an appeal is not .
provided is instructive in defining the scope of adjud\ication.

- T - ; 18 , .
A. Matters for Which an Appeal is Provided
1. Appointments by Closed Competition Involving a
Promotion or Transfer and (b) Promotion without
Competition

" 3 '

It has been held by adjudicators that an alleged dis- -
crimination conducted by 'the Public Service Commission réquiring l

29 gimilarly,. ..

a language qualificatioh was not adjudicable.
jurisdiction has been declined ‘where it has been alleged that

certain employees have been hired without notice of 'competiﬁion

appearing to violate the Public Service Employment Act and not

30

a collective agreement. 3

1
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2. Demotion or Release for Incompetence or, Incdpacity

‘ ) T - In Dunaenko31 a civilian employee of the Department B
\ of National Defence grieved and referred to adjudication
(a) his 1ndef1nite suspension which was conceded by the employer .
prlor to the adjudication hearing, and (b) hls.release for
incapacity pursuant to Sectioh\31 of the’ Public Service Employment

Act. Prior to the adjudication hearing an Appeals Officer
of the Public Service Commission after a hearlng dismissed his
appeal launched pursuant ‘to Section 31 of the Publlc Service

+ Employment Act.
/ s
The Chief Adjudicator, E.B. Jolliffe, as he then was

conducted an adjudication hearing, heard evidence and. determlned -

1 - thaq the issue in the case was whether the release under Section 31

;ﬁf the Public Service Employment Act .was in reality a discharge

' for discipiinery reasons, so as to establish his jurisdiction - K
, f\under Section 91(b) of the Public Service Staff Relations Act,

\

and if this was the case, was the penalty of discharge appropriate .

{” in the case, , ' . ‘

R L

'

Upon reviewing the evidence he found that there was
. not proof of incapacity but rather that Dunaenko's behaviour e
had become sufficiently abnormal to make him unacceptable

to a significant number of other employees. He concluded at

p. 58 of the decision, however, that the termination was not )

c disciplinary and accordingly that he did not have jurisdiction

e . to adjudicate upon the merits of the termination. He stated:

. "I have no power to determine whether

i ’ ' the release .was' justified or to grant _ o
) any relief in relation thereto because

' that is a matter within the exclusive

) , ) jurisdlctlon of the Public Serv1ce
i v . Commission". 32 L

' . In Cooper the grievor referred to adjudication a reference
v alleging that his release for incompetence and incapacity was in
fact disciplinary action reéulting in discharge, after having
(m¥. . appealed his release to the Publlc Serv1ce Comm1551on Appeel Board
' which dismissed his_ appeal. The employer objected 'to the ‘
matter being heard by the Chief Adjudicator on the;grounds that

N

~
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the release was made pursuant to Section 31 of the Public
‘service Employment Act and could not therefore be the subject
matter of a grievance as:another édministrative process w?s '
prowvided for by law relying upon Sectién 90(1) of the Bublic :
Service Staff Relations Act and furthef argued that the
grievance was untimely. The Chief Adjudicator granted an
extension of time to the grlevor and fixed a date for hearing.
The employer, maintained its objection to adjudlcablllty and
referred the-decision of the Chief Adjudicator to the Public
, ~Séfviqe Staff Relations Board pursuant to Section 23 of the Act
challenging the Chief Adjudieator's decision to entertain the
‘ ) grievance. The Public Service Staff Relations Board held that
" becausé anothgf administrative process had been provided by
, law to challenge a release under Section 31 of the Public

. 4
Service Employment Act, such a termination of employment was
not adjudicable. . /

- -

R

Coopef then appealed the Board's decision to the

FPederal Court of Appeal pursuant to Section 28 of the Federal.
Court Act, ’ ’

-
@t et P AL D S s Lt S

The Federal Court of Appeal dismissed the appeal
Prqttg, J., stated:

4

.

-

4

~

"Under the Public. Service ‘Staff Relations
Act the jurisdiction of an adjudicator
is limited both by Section 90 and 91,
. , A grievance may not be referred to
" adjudication if it-relates to a matter
., in"respect of which no grievance has, been
. presented under Section 90 or to a matter
which does not fall within Section 91. .
Under Section 90 a grievance may not be !
presented iﬁ relates to a matter 1n réspect
of which an administrative procedure for o
N . - redress is so provided under :which an ’
; employee's grievance may be redressed
C the aggrieved employee cannot resort to .
the grievance procedure under Segtions
90 and 91 of the ,Public Service Staff
L . , Relations Act but must submit his complaint
' %o the authority which has, under the
. ; . appropriate statute, the power to deal with
' ‘it An employee who is dissatisfied with
the decision of that authority may not file
a grlevance under Section 90 and 91 in
respect of that decision ... When a

-
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. recommendation is made by the Depgty Head
under Section 31(l) whatewver be the real °
motives that may have prompted him to make
. it, no grjievance under the Public Service
’ staff Relations Act since Section 31(3)
.provides for an appeal from that recommendation
to a board which is the sole authority with }

the power of deciding whegher the recom-
Co mendation is justified. lat board is the
- * tribunal ‘endowed by Parliament with the
' power of deciding whether there is a bona
fide recommendation for release on grounds
of 1ncompetence or incapability and whether ,
s such recommendation should be acted upon.

Section 31%3) has decided that an employee
'is to be released pursuant to the recom-
mendation of the Deputy Head; n6é grievance

. may: be presented or referred to_adjudication
with respect to that decision."3 .

l
-

In references to adjud‘%gation filed subsequent to the
decision of theai“ederal Court of Appeal in Cooper arising out
of releases for incompetence or incapagity under Section 31

of the Public Service Employment Act the former Chief Adjudicator

dismissed the refe‘rences without a hearlng adoptlng the reasoning
of Mr. Justlce Pratte that a release purporting to be make
pursuant to Section 31 of the Public Service Employment Act,

"whatever be the re'éal motives® is neither grievable or adjudicdble.”
: - : A

It is apparent then at leasﬁz‘xthat in those cases where

an appeal is provided under -the provisions of the Public Service

'Eﬂployment ‘Act, i-.e. appointments by closed competition invol-

ving a promotio;x or transfer and in demotion or releases for °
incompetence or incapacity, that as there is an administrative
procedure for redress provided employees cannot resort to the
grievance procedure and adjudiecation under .Sections 90 and 91,
of the Publlc Service Staff Relations Act. In the Richardson
case the then Chief Adjudicator in dismissing the reference upon
the ground that in light of® the Federal Court of I}ppeal s

.'decision in Cooper, that a release purporting to be made pursuant

to section 31 of the Public Service Employment Act, "whatever
be the real motives" is neither grievable nor adjudicable,

|
expressed concern that{ he regarded the rule "as an invitation
‘to abuse of the law in that the express provision for redress

It follows that once a board acting under ' . ),

O S ey
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in Part I'V of the Public Service Staff Relations Act may thus
be evaded or defeated by unscrupulous or ignorant persons. "

It is suggested, however, that as there “is an appeal
’righ\t specifically conferred upon an employee who is released
or demoted for incompetence or incapacity, the propmety of
that action can be aired ;Lf such action was taken for 1mpr<3per
motive before the Public ‘Service Commission Appeal's Board an
lndependent trlbunal operatmg in the: Public Service, overwhlch
the Public Serv1ce Staff, Relations Board has neither super-
v1sox;y nor appellate jurisdiction. /It is Suggested that as a
matter of propriety the Public Service Staff Relations Board
must glve effect to the decision of another tribunal spec:.flcally

vested with jurlsdlctlon in the matter.

N

However, the Public Service Employment Act did. not\

provide an. appeal mechanlsm for those ‘employees who had
complaints concerning: ’

-

" (a) a rejectlon of an’ employee durlng his probatlonary

perlod.35 )
, |
*(b) a lay off of an employee under faor. ldck of work

or discontinuation of a function.36

I3 v

. (c) resignation of an employee ‘in ant1c1pathn of
< . a release.3’ ‘/y . !

(d) appointment in.an open competition that is a _
competitjon open to both employees in the’
FPublic Service and out51de of the Pule.c
sefgice. N . 1

. f .

(¢) declaration of abandonment of a position by °

an employee by which the employee ceases to

be an employee. 38

)} Employees with: grievances 1nvolv,1ng complaa.nts of {
those matters for which both an appeal is provided ‘under the

*Public Service Employment Ack and of those matters for which

an appeal is not provided under 'the Public Servxce Employment

Act have attempted to refer grievances to adjudicatlon upon
therbasis that the employer's action was in fact disciplinary

4
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] .in response to mlsconduct, un

r the jguisg! of rejection or
ubLig (é e Employment agct, .
_Jurisdict und the prov151ons
. of Section 91 1(b) offthe Pule.c Service Staff Relations Act.

( - . other action taken under th

1 & s T }
[ . k < ¥ -
P . B. Matters foxr Which_ an. Appealx\ is not Provided under
the Public Service Employment Act

i . " (a) A Rejection of an fEmplcgyee During his
: , Probationary Period

. o Section 28 of the Public Serv1ce Employment Act which . &~
sets out the procedure to be followed on the rejectlon for -

N cause of a probationary employee does not provide an adm:mlstr?ftlve
procedure for redress. Section 28(3) provides that the De,puty .
Head may at any time during the probationary period, give notlce ‘
" to* the employee and to the Comm:.ssmn that he intends to reject
- the employee for cause at the end of’ such notice’ perJ.od as'
the Commission may establlsh for any employee or class of
employees, and, unle(ss the Commission appoints the employee to
(” another position in the Public Seérvice before the end of the
notice period applicable in the case of the employee he ceases

to!be an employee*at the'end of that perlod

v ' . N N
- o . It is clear that a probatlonary employee who has received
. . notice. of the Deputy Head's inténtion to reject him for cause

has the right to grieve under Section 90 of the Public Service

Staff Relations Act. However, if his grievance is rejected

¢ the issue then becomes whether he has a right to refer his
- rejection on probation to adjudication under’ Section 91 of
the Public Service Staff Relations Act. This has perhaps been

the thorniest -issue”in the resolution of rights disputes since .
/ , . the implementation of the Public Service Staff Relations Act

, ¥
involving numerous references to the.Board under Section 23

.of the Act from the decmions of adjudicators., several appeals :
" from the Board, to the Federal Court of Appeal pursuant to !

Section 28 of the Federal Court Act and an appeal to the | (
i f . ~ -Supreme Court of Canada. ' . B j
-~ . H e B
2 f On the one hand it may bBe’'argued that- upon the ‘plain
meaning of Section 28 of the Public Service Employment Act
I ¥

2 ’
0N ‘ . ’




no, adm1nlstrat1ve redress lS contemplated and, accordingly, a

@
~
\

i

probationary employee acquires no vested right to adjudication
and c‘fnce the employer has characterlzed the action taken as

rejection on probation that determination is final and binding
Ly

.and deprives the adjudicator of jurisdiction to even consider
\whether or not the emplcyeKr 5 actions was disciplinary action -

withln 'the meaning of Sectlon 91 (l) {(b) of the Pule.c Serv1ce

4

St,éff Relations Act. . o

) % On . the otb_e\zyé;d, it may be argued that the mere
assertion ‘by- the employer that there was a rejection for cause
du;:ing the \probationary period and that no disciplinary action
was- involved is not ‘sufficient and that where it is established.

by e"vidence that disciplina ion has in fact been taken

under the guise of rejec{ifon on prokation, then it is the

substance -and not the rm of the ac ion taken which is deter-
minant of whether or not the case i adjudicable under Section
91 of the Act. Ag a result of the declslons both p031t10ns

at orfe time or anethér have been predominant.
e

In Caron the very first ~case scheduled, for adjudication,

and heard by the first Chief Adjudicabcr, H.W. Arthurs, Caron
grieved that-his termihation’ of employment with the National y
Capital Commission at the end of his probationary period cons- ,
tituted a dlscharge and was unjustlfled. The employerhCOntended
that’ the termination resulted when the grievor was simply not
appointed to a position upon tpé\completlon of his probationary .
eriod. (Note that Section 28 of

' the Public Service Employment
- .
did not apply to the National Capital Commission). The

Afljudicator in a prellminary decision, held that ‘upon the

successful completlcn Qfthe grlevor 's probatlonary period,

he should have' been placed by the National Capital Commission

in a position commensurate with his ability or placed upon .an
eligible list for such ‘a p051t10n - unless cause existed suf-
ficient to justify hlS discharge, he*ought not to have been
rEIeased outrlght. After a further hearlng, the adjudicator
found Caron’'guilty of neither misconduct' nor incompetence,

hence 'there was no reason for terminating his status as.a
permanent employee. However, he detsermined that reinstatement !

. . ' - ol
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would not:'be appropriate in the circumstances and he awarded
instead a monetary sum equal to six months pay.

In rejecting the employer s contention ‘that the grlevor
was smply not appointed at the end of hisg probatlonary périod,
Arthurs stated' .

@

-

"The statute ives an éemployee the right

to an adjudication of a disciplinary action
taken against him which leads to hisg dis-
charge. This right is not to be thwarted by
a’ razor thin semantic distinction between
discharge and failure to appoint following
probation." !

o 4 R .
The emplegver referred the préliminary decision of the/‘::djudic(ltor
to'the Public ‘Sei'vice Staff Relations Bnard pursuant to Section
2339. Before the Board, the employer relying upon Section 7(1)
(f) of the Financial Administrative Act, Section 28 of the
. J" ) , “ Public Service Staff Relations Act, arguevd that the subject ' “
’ matter of Section 28 of the Public Service Employment Act unlike
Sectlon 7 of the Financial Administrative Act ai’xd Section 21 of the
Public Service Staff Relationg Act is not one over which the
Treasury Board has jurisdiction, the subject matter of Section
. 28 is the rejection of an employee “emp}loyed on a trial basis
and found to be unsuitable, the subject matter of the other two
statutes \,i_s the applic\ation of penalties for misconduct and that
Parliament has nfgt used the term discharge in relation to thé
rejection of an employee on pro)ja&on, and that there is a difference
between the rejection of al'prdbationary employee and disciplinary
action which is basic to the whole scheme of the‘legi‘slation, and
ai:cordingly that Parliament did not intend that an adjudigator
under the Public Sérvice Staff Relations Act should have authority
to~overrule,\ management's decision on the suitaPility of a pro-
bationary employee; rat

’

o

M\anadjudicator's authority to review
the decision of managenent should be confired to cases where '
management was meting ¢ut discipline.

The Board he in obiter, as it was not called upon to
determine whether the cause for rejection by a Department Head of
. @ probationary employee appomted by the Public Service Commission
may be reviewed by an adjudicator under the Publlc Service Staff

P
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Relations Act as empldyees of the National Capital Co%pission

_were not appointed by the Cémmission and the Public Service
. Employment Act was not applicable. -

Nevertheless, in reply to the eﬂployer's argument
the Board stated at p. 6: '

"It is impossible, in our view under the
] terms.of the relevant legislation.to draw
as sharp a distinction s counsel. proposes |
between rejection of an unsuitable [
probationary employee on the'one hand, and
dlscharge as a form of disciplinary action,
N . on thé other. Where an employer terminates
- the employment relationship between himself
. | and a probationary employee, he.may be doing
so for any one-of a number of reasons -
because he has come to the conclusion that
his origimal evaluation of the capability -
and suitability of the employee was wrong, \
ar because he is of the opinion that the \
employee by his condiict during the proba-
~; tionary period has merited discipline, or \
because of a combination of the two. The
. true reason can only be determined upon a
review of all the facts. ..% Under the
legislative scheme applicable to employment
in the Public Service- of Canada Subsection 1, '
of Section 91 of the Public Service Staff
Relations Act does not distinguish between
probationary empiloyees and permanent employees
-- 'whatever gmedy is dvailable to both classes.”

In Caron's particular case, however, the Board found

that thd adjudicator acted within his jurisdiction in hearing

the facts of the case and that the inferences to be drawn from °
the facts of the case were his alone and, accordingly, dismissed

B 13
the reference.

L]

After the decision in Caron, Adjudlcators followed—
the oﬁactlce of reserving their decisions on prellmlnary
objections “to jurisdiction in probatlonary employee cases |,
pending determinatioﬁ,éf the facts in the particular case.40

41, the grievor contested his rejection

In Morrison
on probation on the grounds that he was not a probationary

employee at the time as he’ had been rehired after retiring from

-the Public Service on medical grounds. Adjudicator Martin held

in a prelimlnary decision that in the circumstaﬁces the grievor
» ’ '



-

" suffered disciplinary action and that his conduct did not
° L4

- - : g
was not a prbbatiox;ar'y’employee agna had the status of a per-
manent employee at the time of termination. A further héafintg
was held to determine whether there was just l-cat;se for discharge
of the grievor. .The adjudicator held that the grievgr had

.

warrant diosciplinary action and ordered him reinstated.

The decision was referred to the Publlc Service Staff
Relatlons Board pursuant to Section 23 of the Act. The Board
set aside the adjudicator’ s dec151on upon the basis that the
adjudicator had erred in, flndlng that Morrison was not a
probationary employee and referred the matter back to the.
adjudicator for further hearin;;. In the interim thé parties
sett;ed' the dispute. ‘

‘erred in finding that Morrisonm was not a probationary employee

afforded a full opportunity _of another hearing for the parties
to -address themselves to the issue whether- a probatidnary
employee in the circumstances of |Morrison was entitled to rgfer

Ler‘Section 91 of the Act.
After full argument the Board determined:

his grievance to adjudication un

7

(a) that Section 28(5) bf the Public Service Employment

‘Act does not prévidg an ‘administrative procedure
for redress which would pfeclu’de a probationary «
employee' from presentingr a grievance pursuant toé
Section 90(1-) of the Public Service Staff Relations
Act; A

i

-

(b) that the term employee as defined in Section 2
of the Publlc Service Staff Relations Act clearly

1nc1udes a probatlo ary employee and there are no
gualifying wbrds anywhere in the Act that :meos%
limitations on. the riights that may be exercised:
by a probatﬂ:nary employee over and- above any |
’ limitations that are %mposed on contlnulng employees,
(c).the Board d ‘termlned a\iter considering Secticn
28(3) of thﬁ Public Sekrvice Employment Act and °

Section 7(1f (f) of the|Financial Administration

5.
L4

-
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‘The Board having determined that-the adjudicator had<- — i
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A_c_i:_,‘at p¢'17 that it could not ﬁ§ve beén \

the intention of Parliament that the door to k/—\\
adjudication should be closed by a Deputy Head

takiné disciplinary action and camouflaging it

as .re\jéctiori\ on probation thereby precluding

a “probationary employee from having his

. "dlscharge“ examlned .by an adjudlcator,

the Board placed a caveat on, this determlnatlon
at P. 17.' ‘ : . . - .. Py

"It does not follow that all a probationary

.employee has to do to have his grievance
~adjudicated on its merits is to allege

d1$Clpllnary discharge. If he refers
his grievance to adjudlcatlon and-his <¢laim

- that his severance from employment constitaged="

disciplinary action resulting in discharge .
is challenged by the employer, he still has )
to prove affirmatively that the matter is
within the jurisdiction of the adjudicatoy ..
v.. and at p.- 20 "the burden of showing that
the action taken by the employer is in fact
dlsc1p11nary falls on the aggrleve,)d
emnloyee. -

(e) the Board at p. 20 of. the de0151én discussed
. G;_he criteria an adjudlcator should adopt

- under Section 91(1)(b) of the Public

n assessjqng whether a probationary employee .
has established that{ his grieVance falls

within the jurisdiction of ah adjudicator

Service Staff Relations Act: X

"The adjudicator must take into account the

fact that a depu@head, .in making up his

mind to xeject a probationary employee, will
weight a variety of factors, including not only
competence and competence, but also compatibility
work habits, response to dlrectlon and so on

some raspects of which may at first glance

appear to have a disciplinary overtone. The
ad]udlcator can assert jurlsdlctlon An response .
to a grievance under Se ction 91{1) (b) only if P

the real and effective cause for termination of /\’/

s .
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. employment is some sort of dlsc1p11nary mls—
conduct or default that would, if establlshed
warrant disciplinary action. Rejection for
cause which is not. disciplinary in this sense v
is not reviewable by an adjudicator.”

The Board concluded at p. 21 that where the employer
asserts that the employée has been rejected for cause during
his probationary period- it was incumﬁbnt upon the adjudicator

to make an 1nqu1ry as to:

¢
r

whether the real and effectlve reason for.
termination of employment is dlSClpllnary. :

P

Adjudlcators faced with probatlonary employees presenting grlevance
alleging wrongful dlsc1p11nary action after the Board decision lﬂr’
Morrison adopted the criterion set -out supra and asserted their

" jurisdiction to. determine the merits of dlsc1p11nary action

whether or not it was so characterlzedby the employer.l2 ~
{

. "The next case of 1mportance in trac1ng the chronology
' of "rejection on probatlon cases" was that of Fardella.43
 Fardella grieved his rejection on ggobatlonaand referred it to
adjudication. The grounds for. rejection were primarily based
upon hlS refusal to take all of - the boys in his charge at an
Indian School residence to chapel services on Sunday morumings.
The grievor contended yﬁ%; he_ refused -to order any children to )
attend chapel serv1ces because any coercion with regard to
relag;pus observance was contrary to his own coqsc1ence, as
‘he felt that there were strong moral grounds for allowing

chlldren freedom of choice. ) o,

= : : i .

Adjudicator Meyer as he then was, found that the
griev&;'s own right to relig{ous freedom had not been vioiated,
'nor had the religious freedoms of £he children been abrogated .
as egaimed by the grievor. - The adjudicator -also had to'Qea1'
with &n objection to his jurisdictiqn under Section 91 of ‘the
Act dlsm1351ng the objection after hearlng ev1dence and con-
cludlng that the reference to adjudlcatlon concerned a grievance
tth respect to dlsélpllnary action resultlng in discharge.

The adjudicator determined that some disciplinary
action was required but tempered the discharge by a suspension

for the period between his termination and reinstatement subject

4
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to the grlevor filing with the registrxar of the Pu%llc Serv1ce
Staff Relatlons Board a wrltten undertaking that he would
conform to the. 1nstructions relating to bringing the children
to religious serv1ces on Sunday morning. In the event he .

failed to file such an undertaking the discharge would stand \

- ’ i

The grievor referred the decision of adjudicator
Meyer to the Public Service Staff Relations Board pursuant to
Section 23 of the'égt which affirmed the decision of the
adjudicator holding that the order given to the grievor by his
supen}orsfrespecting the attendance of the boys at chapel
services was legal and did not abrldge the ievor's right of

A

religious freedom. .
S )
The grievor then appealed to the Federal Court of
Apbeal pursuant to Section 28 of the Federgl Court Act to set
aside the decision of the,Public Service/Staff Relations Board.

The Federal Court of Appeal affirmed tie decision of the Public
Service Staff Relations Board stati

that such compulsory church
attendance was not an abridgement of\ freedom of religion in the

absenpe of eyidence that such attendamce was contrary to the

child's religious belief. -

More important, however, for thd purposes of this
discussion, were the comments of Chief Justice Jackett at
pf 589-590 of the decision'with respect to th
adjudicator's jurisdiction. He stated:

s
objection to the

"Wwhile the questionis not free from
- on the material in. this case, I am not
- prepared to disagreg with the conclusion
of the adjudicator and of the Board that
there was a dismissal. In coming‘'to that
conclusion, I do not wish to be taken as
, expre551ng an opinion that where there
has been in fact, a rejection ... under "
Section 28 of the Public Service
Employment Act, it can be classified as
- a dismissal in order to create jurisdiction
<, . under Section 91 of the Public Service '
. Employment Act (should read Staff > EE
Relations Act). Insubordination ‘during
, a probationary period might as well be
"cause" for rejection, either of itself
or taken with other matters, just as it
might be' ground for disciplinary action
even during a probationary period. There

»

.
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should however, be no room for doubt, .
"iF the matte¥® is handled as it should be
handled, as-to what actign has been taken."

A

This statement of the Chief Justice in Fardella*awhmi_
influenced counsel acting for the Treasury Board as employ;}44}"
and %n.subsequent cases they renewed their objectlons to the
jurisdiction of adjudicators to inquire into the facts of a

particular case Fo determine whether in fact the actlon taken

_hy the employer in that case, was a reje?tlon for cause or a

\dlsc1p11nary didcharge for if the employer had characterized

the action taken as rejeotioh for cause it was alleged that this
was sufficient for Sectlon 28(3) and (4) of the Public Service
Employment Act to apply and ousted the jurisdiction of the

adjudicator undexr Section 91 (1) (b) of the Public Service Staff

Relations Act.

-

Although counsel met Qith little success with this
argument it was resolved to first advance-this argument before
an adjqdicator and if rejected to refer it to the Board and
ultimately to the Federal Court of Appeal. ‘ '

In Jacmain the grievor had joined the office of the
Commissioner of Official Langu&ges.and had been teﬁected during
his probationary period by the commissioner. He presented a ' °
grievance pursuaht to Section 90 of the Act end when it was re-
jeéted he referred itto adjudication alleging that his rejection

on probation was in fact a disciplinary discharge.

Counsel for the employer dlsputed the jurisdiction™ '

of the adjudlcator submitting that the action taken with

respect to Jacmain was not a disciplinary discharge but.

a rejection of an employee during his probationary period
pursuant to Seétion 28 of the Public Service Employmeht Act and
thus could not be the subﬁect matter of a reference under Seetion

N

g_i. - ! N N

. Having considered the submissiohs of the parties and
having rev1ewed the evidence before him, adjudicator Weatherhill
concluded that the employer s rejection of Jacmain eonstituted
e disciplina}y discharge thus clothing him with jurisdiction

\ @

4
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. under Section 91 to hear the grievance on its merits. He sub-
' ’g . sequently held a hearing on the merits and held that there had ﬁ;
been insufficient reason for Jacmain's discharge, allowed his -
grievance and directed reinstatement of his position and

v t
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» « reimbursement for loss of earnings.

Adjudicator Weatherhill found on the facts at the”

-

s last page of his decision: . /

‘ . "Having heard and considered all the
E:ﬁ ‘ evidence, I conclude that the behaviour
of the grievor towards his colleagues,
his superiors and some of his subordinates
\ was somewhat irascible, reflecting his
own personality. ° He did not fully adjust
. to the practises and atmosphere of the
. N office and to the requirements of his
' D : . superiors.” '

He cohcluded:

X
I B -~ . o B ‘
~§ "i do not, however, cbhsider this to be
' " sufficient reason for his discharge."
. ; (:- X . The employer referred this decision to the Public
L Service Staff Relations Board pursuant to Section 23 of the

\ . ' v

¥

i ’ Public Service Staff Relations Act.
f

The Board agreed with the adjudicator and diémissqd

the referehce:

i .
£ \ r

4 . .

‘ "We do not find that the adjudicator in
‘ the instant case erred in law or.éxceeded

. | his jurisdiction by agreeing to hear the

1 . case notwithstanding that the aggrieved

; ' employke was on probation at the time of

‘ ‘ the termination of his employment or that

) the termination of his employment purpor-

tedly was a rejection during probation

' ' + made pursuant to Subsection 28(3) of the
Public Service Employment Act. Neither

/ do we find that the adjudicator erred

: in law or jurisdiction: when, - having

concluded that the reasons for dismissing
the aggrileved employee were of a disciplinary. ¢
nature, he heard the case as a grievance

, against disciplinary action resulting in

’ discharge.” '

. ‘
: (i’ ’ ] The employer then referred the decision of the Board
to the Federal Court ofaAppeal pursuant to Section 28 of the

Federal Court Act claiming that the adjudicator had exceeéed

s
L 3
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his jurisﬁiction. . , e , .

The Court of Appeal per Heald, J., having referrgd to

Fardella ¥. The Queen, stated at p. 8-10: f

1

I have no hesitation in expressing the
view that the conduct complained of in
this case is a classic example of

behdavicur which would justify rejection '
of an employee 'during a probation period
(and this was conceded by the adjudicator).
It might also be ground, for disciplinary
action even @urind a probationary period.

However, on the facts here present,_ it -is-
clear that the employer intended to rejeet 3
and did in fact reject during probation

.and was, in my view, quite entitled so

to do. That being so, the adjudicator
was without jurisdiction to consider'
the grievance under Section 91 and erred
in law in so doing."

"the Supreme Court of Canada in Bell Canada v. Qffice and

45

Prpfessional Employee's Internatlonal Union,~and then stated:

»

"In my view, the whole intent/of Section

28 is to give the employer an opportunity
to assess an employee's suitability for a
position. If, at any tgme during that
period, the employer conclu@es'that the
employee is pot 'suitable, then the employer
can reject him without the employee

having the adjudication avenue of redress.
To hold that a probationary employee acquires
vested rights to adjudication during his
period of probation is to completely

ignore the plain meaning of the words

used in Section 28 of ‘the Public Service
Employment Act and Section 91 of the Public
Service Staff.Relations Act. N

Mr. Jacmain clearly had the right to grieve

under Section 90 of the Public Service Staff
Relations Act. His grievance was considered
and rejected. However, not all grievors undet

‘Section' 90 are entitled to adjudication under

Section 1. The right to adjudigation is res-
tricted to those grievors bringing themselves

- within the foux corners of Section 91(1) which,
on the facts here present, MIA_Jacmaln_hg, , not N

been successful in doing.

5

B
, ("\o
°

Mr. Justice Heald then referred to the decision of

, Jacmain then appealed the decision to the Supreme
Court of Canada. 46 h

o .
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The

judgment rend
Judson and Ri
agreeing in t

§

At p:

curred with t
. supra, stated

» 28 of the Pub

. - 106
Supreme Court of Canada deliveréﬁ a majority )
ered by;de Grandpré, J., concurxed in by ﬁartlénd
tchie, J.H.,, a 'oncurrqng judgment by Pigeon,, J.,
he - resplt and a dissenting judgment rendered by

Dickson; J., with whom the Chief Justice and Spenceh J., concurtred,

37-~38 of the decision ha;ing std%eduthatrhe con~

he views expressed in the Court of Appeal quoted

with réspect to the authority to reject under -Sectior
lic Serv1de Employment Act. ‘

!

- use the words of S. 28 of the Public Service

v

M*The employer s right to reject an employee
during a, probationary period is very broad.. To

" Employment Act, méntioned above, it is necessary

Mr.
tional;proble

only that there be a reason; Counsel for the
appellant forthrightly acknowledged at the hearing
that at first glance the legisla#fiye provision
allows the employer to advance almost any reason,
and ‘that the employer's decision cannot be dis=+
puted unless his conduct was tainted by bad faith.
He nevertheless submitted that by the combined
effect of 5. 28 of the Public Service Employment
Act and 5. 91 of thé Public Service Staff Refitloﬁs
Act Parliament removed disciplinary matters from
the employer's discretion. He also clearly agree
with the findings of the adjudicator and the Board
that in this case the reason for the rejectlon was
purely dlscipllnary ' o< .

Justice de Grapdpre, J., then explored the jurisdic-

m at p. _38:

"fn view Jof my finding on the merits, I do

not have to ,decide whether the adjudicator has
jurisdiction when the rejection is clearly a
disciplinary action. The empJoyer denied this
jurisdiction before both -the adjudicator .and- the
Board but gppeared to accept it in this Court.

+ Clearly, if the Public -Service Employment Act

.does not give the adjudicator jurisdiction in

such a case, the consent 'of the employer cannot
do so: Essex County Council v. Essex Incorporated

Congregatlional Church Union. The question remains ope

. ” &
Justice de Grandpre concluded, at p.- 38:

"The case at bar ig*not a case of disciplinary
action. The employee's poor conduct, inascible at-.

.titude and unsatisfactory adjustment to his sur-

Mr.
follows at p.

L]

roundlngs were valid reasons. for his superlors' un-
willingness to give him a permanent position in his
service ..." and dismissed the appeal.

t

Justice Pigeon in his concurrlng judgment stated as

¢ ,s’
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. "I had the advantage of reading the opinions
written by Dickson and de Grandpre, J.J. As
my approach to the questlons raised is somewhat
different I find it necessary to express my
, own v1ews. |
At the hearing, counsel for the Attorney- -
General properly conceded that the right of( ‘
a probationary’employee to launch a grievance
against a disciplinary dismissal could not be
ousted by making such dismissal in the form of
a rejectiion under S. 28 of the Publpc Service
EmpJloyment Act. This means that, on a grievance
being filed, the Adjudicator had- jurisdiction:
e to inquire Whether the rejection was in fact
a dismissal as alleged by the grievor. I *
therefore agree that the Public Service -Staff -
b Relations Board was right in so holding in
T accordance with Fardella v. The Queen.

(.....a...While the Adjudicator was entitled
to inqulre whether the grievor's rejection
was in fact a disciplinary dismissal, this
1nqu1ry was on a fact on which his Jurlsdlctlon
i depended, his findings could not therefore I
be considered as conclusive and was subject
to review as a matter of law. (Bell v. Ontarie

_Human Rights Commission).- K

Having %eviewed the opinions of the Adjudicator, the
Board and the

eral Court of Appeal, the Judgment of Pigeon,
) )

J., continued: -

"It will be noted\ that, whereas the Adjudicator
affirmed by the Board was of the opinion that
the facts shown in“support of the rejection.
were not "sufficient reason" for Jacmain's
dlscharge, the Federal Court of Appeal was
of the view that they were ample cause for

* rejection". In my view this means that
the true questions in this case are the
following: .

.1. Was the Adjudlcator entltled to review
‘ the suff1c1ency of the cause of rejectlon
. in order to decide whether it was in fact
a -disciplinary dismissal?

. 2. 1If so, was his opinion subject té review
? by the Federal Court of Appeal? i
It is clear that, prior to the enactment of the
‘Public Service Staff Relations Act,/a rejection
of 'a probationary employee under S. 28 of -the

AR PR
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3 * ‘ . ' ) ‘fw . !
Public Service Employment Act was just
as final as a discharge by the Public Service
Commission under S. 21, In the latter -
case as we have seen, the Federal Court '
of Appeal decided in Re.. Cooper that L\} )
S.- 90 and 91 of the Public Service Staff .
Relations Act would not authorize a grievance
- when the Public Service Commission had
upheld a recommendation of the deputy head
that the employee be released., Although I
agree that, in the case of a probationary
% . employee rejected by the deputy head under
. ,S. 28, an Adjudicator has jurisdiction to
- 1nqu1re whether what is in form a rejection
is in substancé a disciplinary dismissal,
I cannot agree that this does invest the
Adjudicator with jurisdiction to review
the deputy head's ‘decisioen as to the suitability
of the employee.

z

In the present case, ‘the Adjudicator found that
there were grounds for deciding that the employee
was unsuitable. However, differing in
that respect from the deputy head's judgment,
he was of the opinion that those grounds. .
as established before him, were not suff1c1ent
to justify the rejection. In mynview this is
what he was not authorized to do because he
only had jurisdiction td review a gisciplinary
dismissal not a rejectl¢ps’ On the basis on
whlch the‘AdJudlcator proceeded in the instant
case, he would review every rejection because
he would hold it to be disciplinary whenever
in his opinion there was 1nsuff1c1ent cause.
rJust as I cahnot agree that the employer can
deprlve an employee of the benkfit of the
grievance procedure by labelllng a disciplinary
discharg¥ ‘a rejection, I cannot agree that an
Adjudicator may proceed to revise a rejection
on the basis that if he does not consider. it

~» adequately motivated, it must be found a dis-
ciplinary discharge.

I doubt that if I held the Adjudicator could
review the sufficiency of the cause of rejection,
I'would hold the Federal Court of Appeal entitled
. to revise his decision. ‘It is tr¥ that it is
a finding on which his jurisdiction depends,
however, it was noted in Segal v. The City of

. ' Montreal, at p. 473, that where the juris-
) ' diction depends upon contested facts, sa
4 ‘ superior court will hesitate before reversing

the inferior court's flndlng of fact, and
will only do so on "extremely strong" grounds.
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Og the whole, however, it appears to me
{ ) at in this case the result of the Aﬁjudicator s
B ' 1nqu1ry into the facts.was tha® there were indeed
. ‘ some grounds for rejection of the employee as
° . . ~unsuitable. The decision that this was really "
C \\\;)/{ a d15c1p11nary discharge was based on the, .

Adjudicator's judgment that those grounds
‘were 1gsuff1c1ent. This means that the
Adjudicator substituted his opinion for that
of the deputy head on a matter on which the
law provides no appeal from the latter's
.decision.

N { In his dissenting judgment Mr. J. Dickson having e e
. . ) . .

, reviewed the grievance and Section 28(3) of the-Public Service

.Staff Relations Act, stated at p. 20: - ”'<

N
N
R

N i "The issue which this appeal brings squarely
to the fore is whether the protection against
disciplinary discharge extends to probationary .
employees. In terms, the answer is.undoubtedly
in the afflrmatlve. The word "employee"
contained in S. 91(1) of the Public Service
A Staff Relations Act does not exclude employees
(“ ) : on probation. Prima facie they are protecﬁed.
. X ' Yet, if the interplay of S. 28(3) of the Public
) ‘ ‘ . Service Employment Act and S. 91(1), of the Rublic
9 ) Service Staff Relations Act is such' that rejection
for cause in effect subsumes disciplipary discharge, .,
then every case of :disciplinary discharge cons-
titutes inherently a case of rejection for
- . cause and the protection proves to be illusary. \
¥ . ) In my view, rejection for cause and dlsc1p11nary
discharge are separate and distinct concepts.

o Sometimes the acts of an employee will givé . \k

rise to disciplinary action whlch may, or may ' NI N
) ) not, then or at a later date, le'ad 4£o dismissal. -
s Rejections for cause will be for reasdns otherwise
// . ., than disciplinary. The fact that the employer

N

may have some cause for complaint about the’
. employee does not, by that fact alone, trans-
' . form what would otherwise be a disciplinar
discharge into a rejection for c . 2 .
: _ d1v1d1ng line between the two may be blurred, ,
. but it is a line which' the Ad]udlcator must '
. . draw and the matter is not concluded by the \\’
. dmployer characterizing the severance as :
: rejectionafor cause. . P

( Having reviewed the Adjudlcator s reasons for deci51on ‘ .

=5
Y \ N

* Mr, Justice chkson concluded at p. 32 as follows:

- , ,
© i
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"There wyas clearly sufficient basis for the
Adjudicator's conclusion. The "rejection"

gave effect to an intention expressed by the
Commissioner of Official Languages on October

23, 1973. The only gfounds on October 23rd,

1973, were disciplinary.

The Adjudicator went on then to resolve oy
a second quest%on, namely, whether 1in any ’
event an Adjudicator has jurisdiction to hear
cases 1nv01v1ng disciplinary action resulting-.
in dlscharge that are presented as rejection

- during a probationary period. He answered this

question in the affirmative. I do not see

*n what possible way the Ajudicator's decision
of August 1, 1974, can be open to attack. For
the reason set forth’ in that decisidn he
concluded that he had jurisdiction. In my
opinion, the conclusion he reached came within
permissible limits.

The merits of the case were then gone\ﬂnto

in a later.hearing, to which I have referred,

and at that time evidence was given on behalf .
of the employer, respecting the appellant’'s
"attitude." The Adjudicator concluded that

the appellant's behaviour was "somewhat iras-
cible,” but he did not consider this ®o be
sufficient reason for his discharge.

As I read the judgment of Mr. Jﬁstice Heald,
his.reasoning appears to proceed on this basis:

1.  The appellant's attitude was wrong.
2. This would justiif rejection for cause.

3. There could only be discharge for
' disciplinary reasons when“.there was
no valid cause for rejection. B
4, Therefore, the termination of employment
© 'was a re]ectlon for cause, and the:

*Adjudlcator was without jurisdiction.

i

. The reasoning, with respect, contains fundamental

fallacies. First, it approaches the matter from
the wrong end. Two questlons must be distinguished:
(i) was the termination of employment disciplinary
discharge, or rejection for cause? (ii) was

. termination justified? The first is a juris-

dictional question} the second goes to the

merits. Mr. Justice Heald answered the second
question and used the answer to resolve the

first question. The ptoper approach is to

answer the first question and then, depending upon

_the answer, to.proceed to the second question.

[

«
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: ' Second, it does not inexorably follow that,

simply becag§e there lurked in the background

some causewhw1ch\m1ght justify rejectlon. the N
‘termination msut, of necessity, be rejection .
and not disciplinary discharge.

) \\) .I would allow the appeal set aside that
judgment of the FPederal Court of Appeal and-
» restore the decision of the Public Service
", \ Staff Relations Boari.

Professor K.E. Norman, has canvassed the effect of
three- judgments of the Supreme Court of Canada in the adjudigation
of G.M. Smith37 'p.B et seq.: . : .,

"My analysis of the Supreme Court's three _
opinion in Jacmain comes down to this. Five
of the nine members of the Court) as.it was
composed on September 30, take Mr. Justice
\ Ochkson s first point. An Adjudicator does
’ . . "have jurisdiction to inguire whether what is
in form a rejection is in subgtance a disciplinary
dismissal. But, six members of the#Court have
set their faces against his second point, as
it js set down in the above excerpt from his
judgment. An Adjudicator's jurisdiction. in
: the case of the terminated probationer thus is ’
K more apparent than real. The Adjudicator who ?
takes jurisdiction, as Mr. Weatherhill did
in Jacmain, and who is faced with new evidence
: which,. taken alone, might justify rejection,
'as Mr. Weatherill was, ipso jure, is rendered
impotent. In effect, once credible evidence
is tendered by the Employer to the Adjudicator. .
,pointing to.some cause for rejection, valid
on its face, the discharge hearing on the merits
comes shuddering to a halt. The Adjudicator ‘
3 at that moment, loses any authority to order ©oN
the grievor re51nstated on the footing that :
just cause for glscharge has not been established
by the Employer . ) {

i

/
;

/ The Deputy Chairman, E.B. Jolliffe, has had occasion’
(1n obiter) to review the state of the law as it relates to
probatlonary employees in hlS second decisian- in Rohana

=z Gc>odale48 , at p. 32 et seq.: , /

"There may be many more objections to juris-
diction in probationers' cases, but it can
no longer be denied that when such an objectlon
‘ .;15 alsed, an-Adjudicator has a duty to inquire
& v into the "jurisdictional facts" and must not
oo accept or decline jurisction until it is .
\ established what those facts were. Moreover,

\ it was clearly the view of five of nine

[
iq . \ |- ;
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judges of the Supreme Court in Jacmain,
| that if it is proved to an Adjudicdtor a so-
. ' called "rejection" was in fact a disciplind¥y
/ discharge; the-Adjudicator has a further

, duty. That duty is ... in the words of Section

96(1) and (2) of the Public Service'Staff '

Relations Act --- to "give both parties to_the

grievance an opportunity of being heard"

and then "after considering the griewvance ...

* render a decision thereon". This was exactly
the approach taken by at least five different
Adjudicators" Arthurs in Caron, myself§in
Sabourin and Headley (166-2~410 and 4100),

(now Mr. Justice Meyer) in Fardella, Simmons in |
Nanayakkara (166-2-2812), and Deputy Chairman
Mitchell in Myers (166-2-3703). 1In all these

. probationers' cases (not taken to Court by.the
employer) disciplinary action was proved,
evidence was received on the merits and decision
were rendered in favour of the grievors. That

. approach seems to have been validated by Jacmain
and Richard, although there remains room for
doubts as to the result if (in the words of
Dicksons J.) "there lurked in the background
some cause which might justify rejection," a
doubt which will perhaps be resolved in future
cases".

Jolliﬁfe suggests that in future cases it "may become
established that the line between "disciplinary action", and

rejection for cause should be drawn where the effective or

dominant cause, the causa causans of the termination was oqe

rather than the other. It is respectfully suggested, howe&er, |

that the causa causans” test is not consistent with the decision
of the Supreme Court's decision in Jacmain as once it has
been determined that there is a reason, justifying rejection.

. . . .. 8 .
during the probationary period, valid on its face, the Adjudicator
has no jurisdiction to review the matter. ’ Y

A route of redress that has not been explored by
probationers who have beé; rejected during their probationary
pe;iod is that of the Federél Court, Trial Division in an
application for- a dgclaraﬁfbn that the Deputy Head has not
complied with Section 28 of the Public Service Employment Act

or in the alternative that the decision to reject was based on
erroneous grounds, whether or not the rejection was a camouflaged
discharge. '

\ i

e, o
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’

1. Probationary Employees in the Private Section
(Compared) ’

In the private sector employers and bargaining agents
‘} " have usually reached an undeﬁsténding reflected in the collective
agreément there should be no review of the decision of
the emploJ:iazé
Fkﬁg , there are some collective agreements that do provide for arbitral
A

review of a probationary employee.

In those situations where the parties have explicitly
agreed that there should be no review of the decision to reject

a probationary émplcyee, arbitrators have traditionally recognized

[v) s ¢
/ the sanctity of such a provision. A recent line of arbitral’
awards have held that Section 37 of the Ontario Labour Relations

Act, whichprovides that a collective agreement contain a provision

to, settle by arbitration all differences arising from the inter-
pretation applicatien, administration br alleged violation of
‘the agreement, including any guestion as to whether a matter

is arbitrable, and its underlying poligy dictates arbitration

1. . of all differences arising during the currency of the collective
agreement and accordingly, that, if the parties attempt to avoid
this result by some agreed provision barring arbitration _of any
such grlevance Section 37(1) renders the provision illegal and

unenforceable by an arbitrator’?, . ‘ ) —

: < In the collective agreements that do provide for the

i arbitral review of the rejection of a probationary ployee,

© 2 . » . A N » - 3 - ’
and in those situations where an arbitrator assumeg jurisdiction

.~ despite a no review clause; the primary iséue facing arbitrators
sare the criterion upon which the employers decision to réject

a probationary employee is to be reviewed.

Messrs. Brown and Beatty have canvagsed the various

. approabhes in the folloqing manner:

-
"In the vast majority of the earlier - ,
awards, 'and indeed in some of/the more -
. - recent ones, some arbitrators have expressed
. the view that unless there is a clause in
(Tg . : the agreement to the contrary, the termination
of a probationary employee is within the sole
discretion of the employer. Indeed, some
arbitrators have asserted that in discharging

a probationer, an employer need not give any

’
¥

L

s vbe A T o by b s am

reject a newly hired probatlonary employee, althougl

_—
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reasons for the termination even to the
employee. Another arbitrator, however,
v . articulated a standard diametrically op-
P , . posed to the position adopted by the majority
' . of his colleagues which posits’ that, unless
[ . the agreement pbrovides otherwise, probationary
uemployees are entitled to the same rights in '
grieving their discharlge as seniority rated
| . employees except that such an employee's
) ebvious lack of a long and blameless employment
3 oo record might not entitle him to the same
consideration as it would an employee who
had such a.record. Although this position
s has received some support, in the vast majority
v of awards it has either expressly or 1mpllc1tly
fdiled to gain acceptance. Between these two \
polarities, the majority of arbitrators have
sought_a middle ground,r Although there are
some differences in approach and result -
Jbetween these awards, commdn to all of them
is the principle that although the employer
is obliged to prove some cause for the discharge
of a probationary employee, it need not be
’ of the same form or weight as that required to
justify the discharge of '‘a seniority rated
employee. Necessarily, on this latter stan- "~
. - dard the termination of a {probationary employee ’ )
-/ would not be subject to the same standard of |, )
/ review, as that invoked against ihe dismissal ‘ ‘
/ of a seniority rated emplovee.

-

|
|
|
i
|

>

/ . A review of the Public Service Staff Relations Board
decigions where adjudicators have assumed jprisdiction under
@ection 91(1) (b) of the bublic Service Staff Relations Act upon
the grounds that the rejection on probation was in fact a

camouflaged dlscharge reveals that this distinction has not

been given cognizance.

For example in the cases, Sabourln and Headley, the
Chief Adjudicator, Jolliffe, in determining that there was not
just cause of the discharge of these two employees who were
purportedly rejected during thelr probatlopary,perlods”
stated at p. 36 of the decisjon: T | : -, “ ’/

"I think that while the ge#¢éral principles ‘
of discipline may be the same with respect to all
employees, nevertheless a probationer cannot be
regarded as having the same interest or com-

. mitment in his job as a long-service employee.
VN To put it “bluntly,-the probationer has yet ‘to:
S prove himself. He has not served long.enough

- EELL . to claim reinstatement and at the same level

“ " "and in the same .terms as another employee who has
served for a number of years." . ‘

[
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Thus, in these cases the adjudicator did not distinguish ?
between the welght°and grav1ty of the mlsconduct required to
Justify the dxscharge of a senlorlty rated employee and a .
probatlonary employee, but rather saw the distipction as I
being relevant only to the remeﬁy fashloned and in these |
cases he directed resinstatemeqt of the two employees as

proﬁationers, but not reinstatement with pay and other

52 , !

An exception is the case of~Dirren53, where the adjudicatc
noted that the type of offence for which an employee on probation
may be discharged need nét be extremely serious in nature.

d

Recent Developments

4

It may be anticipated that the recent decision of

the Supreme Court of Canada in the case of Arthur Gwyn-Nicholson

and Haldimand-Norfolk Regional Board of Commissioners of Police

et a154, will affect the legal remedies available to probationary

"employees who are rejected pursuant td Section 28 of the

Public Service Employment Act although from ghe reasons for

~decision the prlnc1p1es thereln would appear not to be applicable

to prlvate sector employers and their employees.

¥

Nicholson was employed by%the Haldlman&Norfolk Regional

Board of Commissioners of Police as a probationary constable, -

who was& informed by letter that his services had been terminated.
The record 1nd1cated that he was not told why he was dismissed,
nor was he given any notice, prior to dismissal of the likelihood
?f KRis dismissal, or of the reasensfor, nor, any opportunity to .

make representations before his services were terminated. .
J Al , -

The applicable statutory provisions contained in the
Police Act of the Province of Ontario and the regulations made
pursuant thereto contemplated that a constable who had served
eighteen months or more was afforded protectien ageins% arbitrary
discipline or discharge through the requirement of notice and
hearing and appellate review. However, there was no explicit
provisiod for the proiection‘of a constable who had served a

een monthsi/ i ” !

) Chief Justice Laskin for the mejority‘stEted at p. 10

period less than eigh

and 11:
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/ "In so far as the ‘Ontario Court of Appeal,
Pased its conclusion on the expressio uniuys

. rule of construction, it has carried the maxim
too far .... Quoting from the case of Colguhoum
v. Brooks (1888) 21, Q.B,D. 52, and of the Statement
of Lopes,'L.J., at p. 65 as follows 'that "the
maxim 6ught not to be applied when its application,
having regard to the subject-matter to which it is
‘to be applied leads to inconsistency or injustce"

The Chief Justice stated:
"This statément commends itself to me and I

think it is relevant to the present case where

we are dealing with the holder of a public office,
engaged in duties connected with the maintenance
of public order and preservatlon of the peace,
important value in any society".

AR

i

The f Justiée/coﬁtinued at p. 13¢ N

am of ithé _opinion that although the appellant
cannot\clearly cTaim the ‘procedural protections

to a constable with more than eighteen
months s&rvice, he cannot be denied any protection.
He should\be treated "fairly" not "arbitrarily".

The Chief Justic aécepted as a common law principle
what Megarry J. accepted,/in Bates v. Loxd Hainsham?5 at page
1378 Pthaé in the sphere of the so-called quasi-judicial

the rules of national justice run, and that in thel administrative

or executive field there is a general duty of fairness".

TheHChief Justice concluded
the general duty of fairness required bha

at in the case at bar
{the appellant should
have b%en told why his services were no longer’ requlred and

+ given an opportunity, whether orally or in writing as the Board

might determine to respond', Accordingly, the Court directed
that the aﬁpeal be allowed; the 'judgment of the Ontario Court
of Appeal be set aside affd the decision of the Ontario
Pivisional Court gquashing the decision of the Haldimand-Norfolk

Board of Police Commissioners be restored.’

/

¢ Preéumably, as é result of this decision of the Supreme
Court of Canada a new avenue for the challenging of administrative
decisions wheie no appeal is contemplated by statute ha§ been. -
opened in those cases wh;re minimum standards of fairness have

nat beip followed.
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) It is d)oubtful, hewever, whether Adjud::Lcators /
. exercising jurisdiétion under Section 91 of the Public Service
' Staff Relations Act have been vested with sufficient juris-—

diction to review cases such as these, rather it appears the

more appropriate route to challenge administrative decisions
would be to the Federal Court, Trial D1v151on, pursuant to its

exclusivevoriginal juri SdlCthn .

Matters for which an Appeal is not Provided under
the Public Service Employment Act

!
(b) A Lay-Off of an Employee for Lack of Work or Discon-
,tinuation of a Function

Section 29 of the Public Service- Em 1oygﬂent Act

provides as follows: . .,

: : "(1) Where the services of an employee are
' no longer required because of lack of work )

y or because of the discontinuance of a furiction,

N the Deputy Head, in accordance with regulations
{" ] of the Commission may lay-off the employee. .."
7 The trend of decisions /rendered by Adjudicators have
consistently recognized that where there is an absence of. dis-

cipline in the action taken, an employee who has purportédly

been laid off under Section 29 of the Public Service Employment

Act has no right to adjudication under‘Section 91 of the
. ) Public Service Staff Relations Act, although he may or may not

have a remedy by way of appeal or review under another; statute. N
In the case of Piche, Laurin, Dumas and Murphyss, the first !
: Adjudicator, H.W. Arthurs decided without a hearing a grievance *

that had been ‘referred to adjudication by four former employees
of the Department of National Defence who contended that they
were wrongly dlsmlssed The employer contended that the
grievance should no,t‘ be submitted to adjudication upon the
grounds that they were merely laid off, under Section 29 of
the Public Service Employment Act as an economy measure. The

. then Chief Adjudicator invited the parties to submit written
(} argument as to %ether the grievance should be submitted to

adjudlcatmn. The bargalning agent for the gnevors sought
to demonstrate that the grievors were in fact exposed to

~
©
; ! L
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- :
"disciplinary action resulting in discharge". Adjudicator
t ' Arthurs held, "the union's submission was devoid of ény al-
legation that termination of the employment of the grievors
T was due to any cause personal to them" ... and continued, "and ;
’ in default of such an allegation, I must decide the case on
the assumption that they were as the employer states laid-off

as an economy measure," ‘ T .
| ' The Adjudicator ruled thaL( the grievance did not': )
., present an issue which was capable of being submitted to adjudicatic

and determined that the limits of an adjudicator's jurisdliction

were defi by statute and "although a lib\érdal interpretation

‘had generally been placed upen, Section 91 there were cases in

which no relief could be given and this was such a case." :

\ To the same affect, there are a number of other decisions :
of adjudicators, namely; Nemgton57, (Jolliffe)and _Biaggg_ss,
(Melanson) However, in the case of Hamiltonsg, (Martin) the grievor
- alleged that he was in fact discharéed for -refusing to take a
(,@ trade's test a second time after failing the test the first time
he wrote it. Counsel for the employer submitted that the grievor '
was laid-off for lack of work. After a hearing, Adjudicator Martin,f !
determined on the evidence that work was available and that the '
practice was to lay-off iljl accordance with the principles of
seniority. Adjudicator Martin determined that the real reason
for the lay-off was the grievor's refusal to take a trade's
test and to that extent was disciplinary action. The Adjudicator
L \ further determined that the employer had a right to require the
grievor to take the test and that failure on the test or refusal
to take it would justify discharge. The Adjudicator then
ordered the grievor to take’the test and if successful he was
to be ordered reinstated without back pay. The employer referred
the decision of the adjudicator to the Public Service Sfaff ) ;
Relations Board under the then Section 23 of .the Public Service ‘
Staff Relations Act, however, the reference, wa§ subseque'n}:ly
withdrawn. ‘ )
In the case of Gibbard and the National Film Board, i
emplloyer, one of the separate employe:;s,the grievor, Gibbard,

e
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claimed that her lay-off was in violation of the collective agreem-
(‘ - ent as there was work available for her. The employer submitteq
" that her lay-off was due to a Government austerity program. This
case may be dlstmgulshed from the earller cases dlscussed as
in this case the appllcable collective agreement between the
National Film Board and the Bargairing Agent, , Syndicat General
du Cinema et de la Television contained a restriction on the
Film Board's prerogati\}e'to lay-off employees. Article 31 of
N the applicable collective agreement stipulated that the employer . |
' must maintain the principle ‘and the practice of obtaining the
services of regL;lar employees and that it was agreed that services
of free-lancers shall not be obtained to circumvent the provision :
of this agreement to termimnate empioyment of reguiér employees. .As
s\tated in the earlier cases it had not been alleged any contract
=  violation. The then Chief- Adjudicator, Jolliffe, determined that .
the lay-off of the aggrieved employee was contrary to the '
provis:ions of the applicablgg:&collectﬁre agreement and held that
.~ ' . she was entitled to re-instatement as a reqular salaried employee
(: . of the Bo:—,{rd and she was to be pai\d full compensation and other

benefi\ts _accordingly.

Another interesting case concerning lzy-off and involving

the interpretation of a clause in a contract wad considered by

the Public ‘Service éta f Relations Board.and the' Federal Court .

(b
of Appeal in Grey 29 )Let r Carriers at Toronto claimed severance

‘ pay arising out of their all¥ged lay-off in-accordance with

) their collective aqreement/after being suspended from dut‘y
during the 1975 strike of |inside postal workers. The employer
alleged that the Letter Cdrriers had not been laid-off because
no procedure prescribed in ction 29 of the Public Service

., but rather the Letter Carriers

\ Elﬁplolment Act had been follow

duty status, 'as there was
r. The Public Service

. had been placed temporarlly on o
little or no ma11 for them to deli

Staff Relations Board sitting as a division of the Board per

Jolliffe and Mltchell determined that off- duty status lacked

(\) " 'any authority in law and that in fact)the grievors had been \
L laid off. They further determined that there could be a temporary
lay-off without terminétion‘ .of emplgyment and that the term-

- — -
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. lay-off must be understood in its or?tnaf?“sense as the collective

agreement did not make reference to Section 29 of the Public

' Service Employment Act. Accordingly, the majority held that

the grievors were entitled to severance pay.

Deputy Chairman, Falardeau-Ramsay, determined in a
dissenting opinion, that the term lay-off as used in the collective
agreementwhéd the same meaning as that uséd in Section 29 of :
the Public Service Employment Act and as such in order for there

'to be a lay-off, a termination of employment was hecessary

and since on the facts of this case the employment relationship
had not been severed, the grievors had no immediatg entitlement

to severance pay.
@

The Treasury Board referred the decision of the Board
to the Federal Court of Appeal pursuant to Section 28 of the
Federal Court Act and the FederaIJCong of Appeal per Pratte,
J., Heald, J., and Urie, J., determined that when the parties

"used the expression lay-off in the collective agreement, one was
entitled‘to/presume, in the aggence of any indication of a
contrary intention that the parties ipténded to refer to a ter-
mination of employment” .... ahd, accordingly, the Federal Court
of Appeal granted the applich£ion.of the Treasury Board and set
aside the decision of- the Board upon the basis that a "lay-off
within the meaning of article 30 had not occurred and thus, )
the respondent and the other grievors had not established their

entitlement to the severance pay providedgo.

In summary, then, it ig clear that there is no juris-
diction pursuant to Section 91 of the Public Service Staff \

- Relations Act afforded an adjudicator to review a decision of

the Deputy Head to lay-off a pub;ic servant unless, (1) the
concerned employee establishes, that in fact the lay-off was a
camohf}aged discharge "in whichicése an Adjudicator would have
jurisdiction pursuant to Sectién 91(1) (b) of the égé or (2)

that the collective agreement applicable to the concerned

employee contained provisions dealing with the circumstance

under which the employer could lay-off an employee} in whici)the
concerned employee would have to allege a violation of that article
in the collective agreement. This is assuming that the trend

9
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‘of decisions discussed supra namely; Lavoie are not challenged

and that the principle that former employees have a right to -

grieve and refer matters to adjudication is maintained. .

As stated, therd is no staéutory reguirement that a

public servant who was to be laid-off be given
to challenge the facts uponwhich decisions are

‘result 4in that public servant being laid-off.

of the recent decision of the Su

Nicholson vs. Haldimand Norfolk Regional ‘Board

an opportunity

made which

However, in light
Canada, in

of Commissioners of ’

RS N .
Police et al, heard 0c::?,/l978, discussed in
‘dealing with probatiorary employees, it may be-

any layv—off under the Public Service Employment Act where an

full in the Section

apgued that.in

-

employee was laid-off without being told thereasons and given an

opportunity to respond'notwithstandin that the legislation in

question did not call for such a procedure, the lay-off may be

challenged on that ground which might result in a determination

that the.lay-off was not effective unless the public servant

concerned was given such an opportunity.

It is suggested then that before a Deputy Head makes

a decision to lay-off a specific public servant, he must as

a minimum requirement inform the public sexvant of the reasons

and facts upon which he proposes to make the decision and

thereafter to afford the public servant either orally.or in

writing an opportunity to respond and challenge the facts upon

which that decision will be based.

Matti:zs for which an Appeal is not Provided under the

>

Publif Service Employment Act
" ]

(c) Resignations

) Section 26 of the Public Service Employment Act provides

as fol‘lows :

"An employee may resign from the Public
Service by giving to the Deputy Head notice in
writing of his intention to resign and the
employee ceases to be an employee on the

. day as of which the Deputy Head accepts in

writing his resignation."

In the case of. James E. McDochall61

/' the grievor

B Ve,
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) | ]
had tendered his resignation verbally and left his ship after!

a dispute with theff%.Capt'ain. The grievor returned to the ship .
some four days-later at whlch time the Captain ordered hlm off
the ship as.he had hired another englneer in the 1nter1m. The
grievor alleged that his termination was in fact a dlsc1p1inary
discharge. The employer in this case was the Fisheries

Research Board, Government of Canada. The then Chief Adjudicator
Jolliffe. dld not have to interpret Section 26 of the Public
Service Employment Att but rather the Government Ships Offlcers

Regulations, which in effect provided that resignation meant that
the employee had with the consent of 'the appropriate Deputy Head
terminated his employment voluntarily. Adjudicator Jolliffe °
on the facts of tf)is case found that the grievor did in fact
terminate his employment voluntarily, albeit, it was in the

form of an oral resignation, and accordingly, held that as the
grievor - had voluntarilygresianed and as 'his resignation had . !
been accepted that the 'case was not one of disciplinary actlon

resulting in dlscharge, and accordlngly, the grievance was
v )

dlsmlﬁsed / . | i T
'Similarly, in the”case of J. Pagr.ietteGZ, Post Office /

Department, the ﬂgrievor Paquette after having admitted signing
fraudulent physician's certificatées to support absences from '

work, tendered his r_esignation in'writipé. His resignation

was duly accepted in wgmﬁhe Local Manager. Subseguent

to this time, the grievor attempted to withdraw his resignation

and when management refused to perm:.t him to withdraw.his resi-
gnation he filed a grlevance whlch was subsequently referred

to adjudication alleging a- dlsc1p11nary discharge. Adjudicator ¥

‘DesCoteaux at a Preliminary Hearing heard evidence as to whether
the resignation was'voluntary in the circumstances and determined
on the facts that the resignationiwas in fact voluntary and

»

, as such he lacked jurisdiction to hear the grievance and accor-

o
i

4 b g

dingly dismissed it.on that basis.

P ﬁowever, in LaFleur63, Canadian International

Development Agencir, the grievor was suspended on suspicion of
misconduct an alleged assault upon a subordinate, at which time

,lf
4
b
1
&

he was advised to resign and he did so in writing, however, it

o
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was not "accepted in writing by a representative of Jmanagemen't
until two days later, while in the interim the employee sought

to witpdraw his resignation.

At the Preliminary Hearing, counsel for the employer

argued that the"adjudicator lacked ﬁurisdiction as;_the grievor
had in fact resigned as per Section 26 of the PubBlic Service

Employmeﬂ; ACt . "Adjudicator Simmons held, rejecting the objection

to jurisdiction, that there had been no effective Iresignation
within the statutory meaning, 4s the original 1etf.te15 of resignation
had béen signed in the belief that it would further the grievor's
career, and that the official acceptance on behalf of the employer
had not been authorized by the Deputy Head. The adjudicator further
determined that if the employer refused to _make the grievor

‘whole then it would be because of some discip\linary action resulting
in discharge or suspension, and acco;:dingly, he would assume
]urlsdlctlon and render & decision on sthe merits, that is,

unless the grlevor were reinstated, the termination would

become adjudicable as a diseiplinary dlscharge.
]
s It is respectfully suggested that this decision may

be in error. The adjudlcator in order to flpd a basis for his ’
jurisdict.ion initially had to determine that there had been no .
L effective resignation within the statutory meaning. Having s

6 made that determination, initially he then inferred that if the

emp loyer réfuse\d to make the grievor whole it would be because

of some disciplinary action. It appears -to the author that

adjudicator has no jurisdiction under Section 91 to determine

the walidity of employer compliance w1th Sectlon 26 .of the .

Public Service Employment Act, such a determlnatlon may be sought

by resort to the Federal Court, Trial Division by way of a
declaratory action. « =

A;m adijudicator's jurisdiction under Section 91 must
be founded on evidence of disciplinary action initially not
by 'inference. Once a grlevor can establash that the action
taken on the evidence was in essence dlSClpllnaI'y then under
Section 91 the adjudicator may make ancillary determinations
i.e. sthat the resignation was or was not voluntary in the cir-

\

cumstances of the case.




. 124
/ 1
- . 63(R) . . . :
‘ In Harnatiuk ~, the grievor claimed her resignation
was ~su}/3mitted under duress In that case the employee had she not-

res:.gned would have been faced with release action pursuant to

‘Sectlon 31 of the Public Service Employment Act. Adjudlcator Norman

determmed that there was no evidence of disciplinary' action and
declined jurisdiction. He furthepr determined that he lacked
authority under Section 91 of the Act to declare the resignation
a nullity for noun compliance with Section 26 of the Public Serlvice
Employment Act, and stated that relief ought to be sought. in ti’xe

Trial Division of the Federal Court.

In Theo'retsé’;, the adjudicator determined ’that in a
case of alleged resignation by analogy with rejection on probation
cases, an adjudicator had jurisdiction to inquire whether there '
were elements of discipline. | .

" similarly, in Jac}'sonss, ‘Defuty Chairman Kates in a /j “
prellmlnary determination where counsel for the employe¥ had
objected to the Jurlsdlctlon of the Board found that the al- -~ |
legations that the reslgnatlon of the grievor was proferred - :
under duress and threats were unfounded and found the resignation
to be voluntary. Counsel for the employer had admitted for the
purposes of the jurisdictional issue.that the caseVWas taintedwith a
disciplinary motive for the purposes of Section 91{1) (b) of the

Act as had the grievor not resigned an indifinite suspens:.on

would otherwise have been imposed. !

]

The_question of whether the grievor's resignation was ;
technically perfected in accordance with Section 26 of the

Public Serwv:ice Employment Act arose durlng the hearlng as the

grievor sought to revoke his resignation before the tlme it was
to take effect,although the resignation had previously been
accepted in writing., Counsel for the grievor and the employer

adopted the p051ta.on that the issue of compliance with Section
26 of the Publlc Service Employment Act was not a relevant

consideration that ought . to be dealt with by the Board at’ |

adjudication. |
From a review of the Private Sector awards on the issue
of resignation, it is apparent that the trend of decisions,

the issues raised \and the manner in which .they are resolved is
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similar to those referred to in the Public Segtor. The cases of’

Chrysler Corparétion of Canada Limited, WindsEr?G, and Best
umstances

Pipe Company Limited67,establish that in cir

that the prbcedure adopted is usually that tHe employee is required

to establish a prima facie case, that is, thak there was no

voluntary resignation and that if such a case i ade out

the Oﬁigwbbﬁ%d then shift to the employer to prove just cause

for termination in:(the same way-as it would in an ordinary
dischargé case. However, a review of the awards indicates tﬂét
in such cirumstances where an employee has made out a prima -
facie: case then the onus shifts to the employer to prove just
cause for determination, however, gs the rights to arbitration
flow from the language in the collective agreement, it appears
that the arbitration boards then révie&s terminations for reasons
other then disciplinary misconduct, see in particular the

Chrysler case.

’

I

Matters for which an Appeal is not Provided under
the Public Service Employment Act

/

(d) Abandonment of Position

Section 27 of the Public Service Employment Act -

'proviaes as follows:

"An employee who is absent from-duty for

a period of one week or more, otherwise than

for reasons over which, in the opinion of the
Deputy Head, the employee has no contrel or
otherwise than as authorized or -provided for Y
by or under the authority of an Act of .
Parliament, may by an appropriate instrument

in writing to the Commission be declared by

the Deputy Head td have abandoned the position

he occupied, and thereupon the employee

ceases to be an employee".

"

Although there is no right of appeal or ajudication
in respect of action taken under Section 27 of the Public
Service Employment Act, a number of grievances had been

referred to adjudication wherein it hag been alleged that

a declaration of abandonment  pursuant to Section 27 of the Act
was a camouflaged discharge and thus was adjudicable under
Sectlon 91 of the Public Service Staff Relations Act.
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&n Klingbellsa; Department of Public Works, Klingbell

was unable to returntgp work when required to, due to pressing
personal matters outside of Canada. The employer declared
Klingbell to have abandoned his position under Section 27
oflthe Public Service Employment Act. The employer at the

hearing of the adjudication conténded that the grievance wagd
not adjudicable as there was no disciplinary action involved.
Upon the.facts of this case, .the Adjudicator, W.S. Martin,/
dismissed the grievance for a lack oftjurisdictioﬁ as there

was no disc¢iplinary action involved.
o

In thlS case the then Adjudlcator, W.S. Martin, Q.C.,
stated at page 10 of his decision:

"That the jurisdiction of an Adjudicator
does not extend to an assessment of whether
Section 27 of the .Public Service Employment
Act has been properly complied'with
procedur 1ly. If a Deputy Head has acted
illegally under that Section, the form of
relief must lie elsewhere”.

éimilarly, in the case of 9533369, Ministry of
Transport, the gnéevﬁ? Crewe upon being ordered to transfer
from Hallfax to Ottawa refused to relocate. Subsequently a
declaration of abandonment was made under Section 27 of the
Public Service Employment Act. The gr}evor submitted that

the transfer was a disciplinary measure, unjustified and

constituted a discharge. After a hearing the then Chief
Adjudicator, Jolliffe, determined that the employer had a stat-
utory authority to transfer employees under Section 7 of the
Financial Administration Act, that the transfer in question was

justified, that there was no evidence of discipline present and
accordingly it was a true case of abandonment and thus there
was no jurisdiction to hear the grievance. .

However, in Dancez s Post Office Department, the
grlevor attempted to refer to adjudication a grievance alleglng
that what pprpqrted to be a declaration of abandonment under
Section 27 did not correspond with-the facts and was a disciplinary
dischatge camouflaged under another name. At a Preliminary
Hearing to determine whether there was jurisdiétion to hear the
case, the then Chief Adjudicator, JoXliffe, found tﬁat the grievor

°
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had been improperly absent without leave one day, that his
absence for the following days was justifiable by reason of an

illness known to the Supervisoxr and that Management had planned

for some months to take disciplinary action by reason of absenteeis:’

\ »
and also for suspected misconduct. L - N

The Chief Adjudicator ruled that the'fjacts did not fall
within the language of Section 27 and’ that suspected misconduct
had been the real reason forl the action taken and that the -

’

grievance was adjudicable, as' one arising out of a disciplinary
discharge. 1In his reasons for decision at page 13 thereof, the
then Chief Adjudicator, stated as follows:

"Probation cases have been considered by
the Board under the former Section 23 and by the
Federal Court of Appeal in the cases cited. No
abandonment case has hitherto reached either
the Board of the Court of Appeal. Abandonment
was discussed by W. Steward Martin, Q.C., my

I predecessor as Chief Adjudicator, in Klingbell,
(166-2~88) where he deplored what had occurred
but declined to accept jurisdiction, because

( it did not appear to be a disciplinary case,
I took the same, view in Crewe (166-2-294) which

. was, however, settled aftar a lengthy hearing.,
It is clear that where the facts clearly fall
within the language of Section 27, and where
there is no element of disciplinary action, the
matter is not adjudicable under Section 91 and
96 of the Public Service StAff Relations Act.
Is the result necessarily the same where the v

iy established facts do not fall within the

language of Section 27 and where it is evident
that if the employee had returned to work as
scheduled the employer would have charged him -
with: misconduct? '

LU Jacmain has been cited by counsel as authority

for the unqualified proposition that rejections

. ) and declarations of abandonment, purporting to
be aiuthorized by the Public Service Employment
Act, are not reviewable under Sections 91 and
"96 of the Public Service Staff Relations Act.
It is necessary to recall, however, that in
his judgment Mr. Justice Heald quoted the
observations of Chief Justice Jackett in Cutter
Laboratories International and Cutter laboratories:
Inc. v. Anti-Dumping Tribunal (1961) 1 F.C. 446
and also made reference to the Court's
observations in the earlier case of Fardella.
Further, Mr. Justice Heald remarked: "There could
only be disciplina¥y action camouflaged as

& o xR e
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rejection in' a case whereno valid or bona fide
, grounds existed for rejection.” In my view.,
‘ ' , neither Fardella nor- Jacmain exclude the pos- .
) sibility that a "declaration of abandonment"
may be found on the evidence at a preliminary
hearing to be spurious, unauthorized by the )
Public Service Employment Act and.a mere camouflage
or subterfuge for av01d1ng adjudication upon
a disciplinary -discharge"

Subsequent to the decision in Dancey, Adjudicator
Jolliffe, con51dered the same issue again ‘in b_'la_d_t—:£71. In
this case the employee deliberately left for two weeks for
Florida, knowing®that his request to take Annual Leave\at

that time had not been approved by Management.

The then Chief. Adjudicator determined that the case
fell within the language of Section 27 of the Public Service

Employment Act and accordingly, reluctantly dismissed the -

reference to adjudlcatlon statlng in part at page 8:

Y

"This case once again 1llustrates ‘that the
powetr to make a declaration of abandonment
- still exists and may be exercised in appro-
ﬁ priate circumstances ... If there is nd
evidence of disciplining being contemplated
on other grounds, and if abandonment has
N . actually occurred in the, form of an absence
for seven days or more, an absence not
authorized by Management 6r by law,, ‘it is
the employer's prerogative to Yely on Section
27" .

a TfiefChief Adjudicator continued at paée 9:

/"‘It is unfortunate that the former employee
in a case such as this has no remedy and
! is not permltted to plead that the result
° is unduly harsh and that he should be given
vt ) a second chance. There are grounds for

s
-

expressing sympathy with him in that he has
lost a position which was apparently useful
in pursuing his education and symbathy also
with management in that it has lost an

. employee who seems to have ambition and
ability above the average level".

-
v e

@ e
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. Similarly in Morin,72 Deputy Chairman, Falardeau-Ramsay,
~ ¢ deélined jurlsdlctlon upon the grounds that there was no evidence
(ﬁi ‘ whatsoever that a declaration of abandonment had been made for

dlsc:Lpllnary reasons,

| a\\
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. Post. Office Department, Adjudicator WeatherhiXl

followed the reasons analagous to thosé in Dancez in an 1nter1m

decision'and determined that the grievor in thlS case was

@

entitled to sick leave for the period during whlch it was .

alleged that he did not report {or duty and that medical jus-

tlflcatlon for his absence had been shown and accordingly, de—

termined that' it did not appear to have been circumstances in "

. which the grievor could properly be said to have abandonned

AN

his p051t10n and determined upon the facts that hav1ng regard

to all of the circumsgances that the employer considered that

there was grounds for discharge and determihed that that'is what

~in fact occurred. , .

“ Moalli rec1tes all of the applicable jurisprudence

In St. -Jacques74

i~

%

, Post Office Department Adjudlcator
from both

the Public Sector Adjudication cases and reviews the applicability

of the Supreme Court decision in Jacmain to determine firstly,

‘ that the fact that the employer has characterized the termination

of an employee's employement\as an abandonment of position,

cannot prevent the employee from'filing a grievance claiming

that his dismissal was actually a disciplinary discharge,

preliminary decision page 11l.

At page 11 of the Final Decision, the Adjudicator sum-

marlzed the -applicable law as follows: -

-

affirmative, then, that per se is not sufficient to render the

"A declaration of abandonment of position
by the Deputy Head is pOSSlble provided that
the employee's: absence (a) is not‘the result

of circumstances over which he has no control

or (b) is not in conformity with what is
authorized or provided for by or under the
authority of an act of Parllament"

(
|

Pfesumably if the answer to either of these questions is

-grievance adjudicable but rather an adjudicator must ask the

furthexr question

of the gecision:

"If there was no abandonment of position,
can it be concluded that a disciplinary

measure was imposed on the grievor?

el \ - e
, -

o
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as stated by adjudicator Moalli at page 13
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It is certainly clear as contemplated by Adjudicator
Martin in Kling?ell that an adjudicapor does not have juris-
dictton to assess whether Seééion 27 of the Public Service
Employment Act has properlywcomblied with its procedure, yet it
is suggested that this ié exactly the procedure that has been

adopted by adjudicators. Even more confusing, is the exercise
thdt adjudicators have cenducted following a determination that
the employer has, improperly complied with Section 27 of the
Public Service Employment Act in that it has not met either or

both of the provisions in the statute in order to determine that
in fact what has occurred was a disciplinary discharge. Itvié
suggested that'the reasoning in a number of these cases is fauity
and that it appears that once there has been a determination of
improper abandonment under Section 27, that as a matter of course
the action 'must be deemed to be a disciplinary discharge.

The author does not take'issue with the proposition that:

o

if in fact there is a discuised discharge camouflaged as an aban-
donment, that there is jurisdiction under Section 91 to hear and '

. determine the grieévance.

It is apparent, however, that situations do arise from
time to time whére a Deputy Head may have acted illegally under
Section 27 of the Public Service Employment Act yet upon the facts

of the case there is no evidence that the termination'Was a
camouflaged disciplinary discharge. In such a situation, it is ~
apparent, that there would be no jurisdiction in the édjudicator
pursuant to Section 91 and 96 of the Public Service Staff Relations

Act to hear and determine the grievance.

°

' The only relief available in such a case would be to.

commence an .application for a declaration coudpled with claim for
L) ]

damages‘in the Federal Court, Trial Division. In the case of

Albin Achorner, Plaintiff and Her Majesty the Queen in nght of
Canada75befendant, Mr. Justlée Walsh determined on the facts
that Achorner had no control over ﬁg;.events which led to his
declaration of abandonment from the Post Office Department and
that, accordingly, Section 27 was improperly applied in his case.
At page 20 of the decision, Mr. Justice Walsh acknowledging that
a deglaration of abandonment by the Deputy Head appears to be an

|
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admiﬁistrative ection which should not be reviewed:by the Codrt,
' ’ as it normally does not requlre _any judicial or quasi judlclal

determlnatlon, nevertheless, determi\ed\tget a Plalntlff would be

left w1thout anyrecqursewheatsoever uiless the Court could in-

!tervene by declaratory order or otherwise to set aside the decision.

" He stated as follows at paqge: 20:

"I cannot conclude that it was the intention
; . of the Statute'to leave an employee without
any redress in the event that Section .27 is
improperly applied. This situation is
- - qnite different from cases such as Re. Ahmad. .,
) ) and Appeal Board established by the Public
.- Service Commission (51 D.L.R. (3r) "470), in
which the Court of Appeal, dealing with a '
Section 28 application, set aside a decision '
N of an Appeal Board established by the Public
. . © Service Commission maintaining a dismissal
under Section 31(l) of the Public Service ’ 1
Employment Act by the Deputy Head of the - :
Department of an employee he deemed to be } ‘
1ncompetent held that the Board would not be
~ justified in deciding that the Deputy Head's
{ ' recommendation should not be acted on .
- “unless it has before it material that satisfied
it as a matter of fact that he was wrong in
forming the opinion that the person in question
was incompetent. It was pointed out that ’
. - this 'is a matter of opinion and all that is
' required is that it must be honestly formed
based upon ‘observation of persons under whom
the employee worked. In the present case / Y
it is not a question of review of an adminis-
trative dec151on made on the basis of the:
Judgment by the party making the decision ‘
” as to an employee's.competence or incompetence, K
but .rather a finding which appears to have '
been based on two entirely erroneous con-
ceptions:
(a)’ that Achorner had abandoned his employment,
swhen it was perfectly clear from his
. conduct and: correspondence that hey was.
not abandoning it, but wished to resume
it as sodihas he could be assured of
doing sodin“safety' and

(b} that he had absented himself otherwise .
(*% ‘ . than for reasons over which he hdd no 4
: ’ control when it was perfectly clear th¥t N
in fact hé did have no control over
the conditions which led him to absent
¥ himself, although immediately advising

Mr. St.-Cyr of his reasons for doing so. - ; I

. _ 1 /
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. Having concluded thefefore that this decision
‘ cannot be sustained the consequent conclusion
~ - . - would be-to find that Plaintiff, never having 2

abandoned his employment must be considered
to still be in such employment. However, .
the Statement of Claim does not ask for re-
y instatement but rather for cancellation of ¢«
‘ the contract of employment for all future )
1ega1 purposes ) L

: In the circumstances of this case, Mr. Justice Walsh,
then, awarded damages in the amount of $10,000.00

. It appears then, at least in the case of those employees\~
that have been declared abandoned under Section 27 of the Public

Service Emplqymen¢‘$ct that there is avenue for redress elther,

(a) in the circum éances where there has been an alleged camouflaged
discharge before an adjudicator under Section 91 of the Public ,

Service Staff Relations Act, or (b) in other cases where it is ¢
alleged that the ﬁeputy Head has declared the emplo?ee abandoned

on erroneous grounds before the Federal Court, Trial Division, in ,
an appL(éation for declaration with anc%llary relief claimed therein,

irrespective of ere-being no appeal provisions set out in the .

N 2 e TR, S e

Public Service Employment Act, ? :

4 - \
- It appears that the comments made in the discussion h

-

e

concernlng lay-off of an employee under Section 28 of the Public

-

ki
i
Serblce Employmeﬂt Act dealing with the recent decision of the .
. 3
Supreme Court of |Canada in Nicholson v. Haldlmand Norfolk ‘

Regional Board of Commissioners of Police et al may also be ap-

plicable to those emoloyees who have been declared abandoned e
without being told the reason and given an oppeortunity to res-

PP I

pgnd notwithstanding that the legislature in question does not

N call ‘for. such prpcedure, as in the case of probationary employees
and lay-offs, it is suggestedrthen that before tﬁe Deputy Head
makes the decisipn to detlare that a specxflc public servant has

T G Iy R e P A R R T 7

abandoned his position he must as a m1n1mum requlrement inform

the phbllc servant of the reasons and facts upon which he proposes
. to make the decision and thereafter afford that servant either
orally or in writing an opportunity to respond and challenge the
‘facts upon which the decision will be based.

e e % MmN A W M & € 1

f} In the private sector, a review of the deF1s1ons and .

\
the awards indicate that there is a divergence of opinion as to

.
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« 12
" whether an unauthorlzed absence which is tantamount to circums- .
' - tances in wh:Lch in the Public Sector the Deputy Head would declare

that the employee had abandoned his position is conclusive that
the employee has voluntarily quit his employment. However, in
 those collective agreements that contain provisions deeﬁing an
** employee to have quit if the empioyee is absent for x working
days withoyt ddviéing the enployer or obtaining permission to be
N absent, it is clear that there would be no jurisdictural 1ssue
TTas-a gflevance pursued to arbltratlon would necessarily, involve
the 1nterpfetat10n~or\ap9llgetlon to the grievor of that article
in the collective agreement e;E*QBETHNBE“prima-feeieLadéudicable1~_f~f—w
In Re. United Steel Workers, Local 3021, and Feaeral Wire and
‘Cable Company\Limited76, a grievor referred to arbitration an .
allegation that the Company had discharged hi; without. cause.
The company took the position that the grlevor had quit and
relied upon Section 3 of the then-applicable collective agreement

which read:
"An employee shall be presumed to have

if 5 quit if (a) an employee is absent for
e three working days without advising the
' , Company's Employment Department and ob- .
taining permission to be absent”., r

The Arbitrator, H.W. Arthurs, determined that on the
facts of the case that the conditions set out in the article in
the collective agreement.were present for only two. days and that
the gpéevor had in fact a bona fide reason @or absence which would

l "
have precluded the ppefation of the rule and accordingly reinstated

the employee.

In Re. United Automobile Workers, Local 27 and Minnesota
I

Mining and Manufacturing of Canada Limited77, the grievor was

entitled to one week's paid holiday requested a two week leave

B s

N e P e

of absence; in order to make a three week trip over seas. Having
regard to its own plant production requirements,lthe employer S
refused the two week request, but granted the one week's leave.
The grig&or, however, d4id not return untillone week after the
(“~ period for which she had been granted leave. The applicable g
- \ collectlve agreement pravided that seniority would be broken if g
f
{

S

an employee overstayed a leave of absence for a period of more

than three working days unless the employee had a justifiable |

.
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reason for éuch absence. The Arbitrator determined that on the
facts .0of this case that the grievor's employment had ceased just
as though she had voluntarily gquit the employment of the Company.

rad

Similarly, in Re. Acme Steel Company of Canada Ltd.
and United Steel Workers, lLocal 6572, a drievor referred to arbitra’ -

a grievance concerning his termination. The Company terminated

the grievor's employment pursuant to an article in the collective

R

agreement which read as follows: . ——

i
- I
L \ "An e “be deemed to have quit if
7 he fails to return to work at determination

R . of his approved leave of absence or uses such
leave of absence for purposes or cimcumstances
'other than for which it was granted."”
Upon the facts of the case, ;t was determined that thg
v grievor had made a wri;ten reguest for two weeks' leave of absence
purportedly for the purpose of going to Europe in conneption with
'a family matter, which was granted. Upon the facts of the case, -
it was ascertained that the grievor did not in fact go to Europe
to deal with the personal matter for which he had sought leave
of absence but rather arranged for the sale of a cottage and went

! to a farm. ‘

On the evidence the adjudibator concluded that the
grievor used his leave of absence for a purpose other than that
for which it was granted and that accordingly applying the article
in-the collective agreement he was degmed to have quit and thus

.. dismissed the grievance.

Summar \

From tge foregoing examination of the issues and the
litigation that these issues have spawned it is readily apparent
that the limited scope of adjudication contemblated by the Act,

and th€ corresponding limited jurisdiction of adjudicators has in |

[

a number of instances created situations of frustratipon- for both
gargaining agents (grievors) and adjudicators. ' :

' The adjudicatorg have not hesitated to vent their
frustration in those situations where they have found gvidgpce
of injustice but. have been fettered py theé Act in granting any
relief, by expressing in strong terms their opinion on the merits

+ of the case purportedly to influence the employer to voluntarily
4 ) 1
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correct the alleged injustice. Invariably the written decision
finds its way into the media and then into the political arena to

put pressure to ‘bear on the employer to take corrective action.

) The most recent example of this phenomena in this
au}hor's experience is that arising out of the case of Rohana[
Goodale discussed supra under the heading of probationary
employees, whére the adjudicatof in tﬁe first décision declined
jurisdiction upon the basis that Goodale was a former employee
but nevertheless expressed himself in strong terms upon the
merits, and upon being reversed by the Federal Court of Aﬁpeal
on the jurisdiction§1‘issue, was faced with his own strong opinion
albeit in obiter when the case was rescheduled for hearing on

the merits,

The adjudicator in the second decision although
now having jurisdiction determinedhthat he did not have authority
to.reinstate the employee but neveftheless‘again voiced a strong
opinion on the merits of the case which decision ultimately

received prominent coverage in the media.

' The author gueries whether this is the proper role of
adjudicators given that Parliament has not deemed it appropriate
to confer upon them jurisdiction to hear and determine certain

!

matters.,

Certainly it makes the role of counsel for the employer
more difficult, as he can advise hif client that as .a matter
of law in a given case there is noVjurisdiction for an adjudicator:
to hear and determine the matter, yet to be realistic, even
though the matter is not adjudicable, counsel must be prepared
to argue the case on the merits, for fear of an advérse opinion
in obiter, or\possiny settle the grievance albeit that there
is no jurisdiction to hear the case gn’the first instance in_
light of the ultimate possible adverse media coverage. ' b

The Public Service Staff Relations Beard hés stated
that management cannot be motivated-by the .impact their decisions
will have on the média78. This suggestion, however, ignores

~the reglity of the situation and it is suggested that the
propensity of adjudicators to express themselves strongly on

T 138
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.tp adjudication. , Thus a grievance is capable of being reviewed
‘only if:

o v ' —.136

L)

the merits in those cases where they cleafly do not have juris-
diction are making fhemsélves”thedtools of the parties for |
propaganda purposes and rather than resolving disputes are

adding further tension to the OJverall labour relations scene 1
and encourage the refe;ral to adjudication of other grievances

that are clearly not adjudicable.

The major Bargaining Agents, namely, the Public Service
Alliance, the Professional Institute ¢f the Public Service of
Canada, as early as 1971 voiced their discontent with the limitation

placed upon the adjudication of grievancesjg.

For those grievances not at ﬁresent referrable to
adjudication it is of course, necessary-‘that Management in
the griev;pce process not treat grievances with mere formality
or in an arbitrary manner. It may be argued that this has been
the case and if so, this would justify an adjudicator in expres-
sing himsélf upon the merits of a case in which he does not
have jurisdiction.

In DerbzshireBo, the then Chief Adjudicator commented
that "fewer cases will come to adjudication when more °
serious and bona fide efforts are made to resolve the dispute

at the final level of the grieQance process". .

\ Thus, any supposed "unfairness" on the part of the

employer may be grievable, but not all gr}évances are subject

(1) the person aggrieved is not excluded from the
.definitioh of embloyee contained in Section 2
of .the Act;  , PN

(2) there is no statutory provision for redress l Do

, ) under any other Adt of Parliament; ;

(3) if the ‘grievance has to do with the interpre-~
tation or application in réspect‘of a provision
of a collective agreement or arbitral award; he
has the approval of and is represented by the
bargaining agent fqr the bargaining unit to
which th? collective agreement or arbitral award’

\

applies;

.,
OV S
I
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" (4) tHe grievance does not relate to any action
taken pursuant to an instruction, directioﬁ,
or regulation given or made as described

in Section 112,

Even if a grievance is susceptible-of Departmental
Review (administrative) it is not adjudicable unless it meets
the conditions contained in Section 91 of the Act. Under the
Act a ‘grievance is adjudicable only when the employee has -
‘exhausted the grievance procedure that is that he ‘has carried
the grievance up to and including the final "level" and the
grievance is in respect to the interpretation or application
in respéct of him of a provision of a collective agreement 6r
arbitral award; or in the alternative, is in.respect of dlsc1p11nary

action resulting in dlscharge, suspension or a financial penalty.

1 N N

)
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' lsections 90 and 95(2) of the Public Service Staff Relations :
Act.
i ‘L . s
2$ee discussion at p. 85 .

C o

3Segodnia and Kundex, Adjudication File No, 166-2-23 at p. 2.

4Beaulieu, Adjudication File No. 166-2-14,

"Segodria and Kunder, Adjudication Files 166-2~23-~24, |

McLaughlin, Adjudication File No. 166-2-29,

Gilmour, Adjudication File No. 166-2-31,

Greenwood, Adjudication File No. 166-2-65,

Frizell, Adjudication File 166-2-149,

Winters, Adjudication File No. 166-2-299, ,
Barratt, Adjudication File No. 166-2-913, in this case the

employer alleged that the reference was in essence a classificatior
grievance and- as such was not adjudicable. Adjudicator Abbott
because the original grievance on its face alleged a v1olatlon

of the collective agreement directed that a further hearlng

held on the merits of the case. . -
Roy, Adjudication File No. 166-2-1033, N :
Friyzell, Adjudication File No. 166-2-1689,
Kostiuk, Adjudication File No. 166-~2-~1926.

5'I‘urner, Adjudication File No. 166-~2-25. (75),

Barton, Adjudication File No. 166~2- =202,

Salter and Rprsaga, Adjudication Files No. 166-2-1572 and 1604, ., -
where the parties by agreement attempted to enlarge the juris-
diction to hear all disciplinary cases.

Palmer, Adjudication File No. 166-2-2107, where an employee

grieved initially against a one day suspension which was reduced

to a written caution within the grievance procedure. It was °

held there was no longer an ad?udicable grievance. ,

051daz, Adjudication Flle No. 166-2-28,
Guerdin, Adjudication File No. 166-2-36,
Towers, Adjudication File No. 166-2- 206,\where the Chlef Adjudicatc,
held- that the denial of an increment was in the circumstances
a form of punishment or disciplinary action and in this case
the denial was not justified.
‘ . Sproule, Adjudication File No. 166-2- 250, where itiwas alleged
that the denial of an increment was for dlSClpllnary reason.
Tt was held there was insufficient evidence to establish the :
denial was for disciplinary reasons and the grievance was
dismissed as non adjudicable.

6

Kennedy and Foster, Adjudication Files No. 166-2-15 and 166-2-20.

7McMullen, Adjudication File‘No.6166—2—49,
Large, Adjudication File No. 166-2-77.

8yoble, deudication File No. 166-2-26,
Gow, Adjudication File No. 166-2-70.

< . .
) \ : \ i




g %0'Neil, Adjudication|File No. 166-2-745,

19Vézina, Adjudication File No. 166-2-67.

llRobertson, Adjudication File No. 166~2~454, although the then
. Thief Adjudicator E.B. Jolliffe declined jurisdiction, he
expressed the opinion in.obiter that the statutory authority
was lacking for the regulation concerned the. employee sub- °
sequently instituted an action in the'trial division of the
_ ' Federal Court. The Court held that the regulation concerned
\\was ultra vires and that the compulsory retirement of the”
. Plaintiff was a nullity which decision was upheld by the
X / Federal Court 'of Appeal. . ¢ ‘
e ’ ,
e

1
12 Bellemase, Adjudication File No. 166-2+~9

13Hislog, Adjudication File No. 166-2-117, - .
o \ !
Adjudication Files No. 166-2-1572 and 1604.

S B pe

14

1

15Note that Section 99(2) of the Act provides that prov151ons ;

contained in a collective agreement with respect to the grievance
~ | procedure govern over:any regulations made by the Board and
( ' where there is an inconsistency the regulatlon;made by the Board
- do not apply ° ;

16Adjudication File No.~166-2—3104;}v \

7 . . . .
.See discussion Broup Grievances, . .

Postal Sberations Group (Non Supervisory) Internal Mail "
Processing Code 608175 Article 9.03 {(a). q

18

19

" 20

}
]
See discussion Re. Policy Grievances at p. 153 §
- ' §
§
Adjudication File No. 166-2-2943. §

21Re. Attorney General of Canada and LaChapelle et al ]

91 D.L. R (3rd) 674 . !

ibid pp. 679-680.

23ipid pp. 680-681. : o
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25p.5.C. 1370, c. F-10. - - EJ
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|
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(;} 24public service Employment Act, 1966-67 c. 71. d
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26delic Service Employment Act 1966<67, c. 71, Section 21.
273p1a. , \
28, - ' \\

ibid, Section 31. i \

- ~ \

29Noble, AdjudicatioQ‘File No. 166-2-26, -
3051Neil, Adjudication File No. 166-2-745.
31Adjhdication File.-No. 166~2~523 and 546. ' »

/

32h naenko, Adjudication Files No. 166-2-523-546 at p. 62. \

* 5

33CooEer, Adjudication Files No. 166-2-675, Board File No. 166-2-36.
Cooper v. Treasury Board, 5 N.R. 373 at 378 leave to appeal
to the Supreme Court of Canada dismissed by Laskin, C.J.C.,
Spence and Baetz, J.J., 1975, Bulletin of proceedlngs taken
in the Supreme Court of Canada at page 19.

[

Richardson, Adjudication File No. 166-2-1155.
Philli Phillips, Adjudication File No. 166-2-1606. Ve
Cathcart Adjudication File No. 166-2-1929, 1934, - /A\\/\\\\\

Public Service Employment Act, Section 28 provides that the

Deputy Head may at any time during the probationary period, |
give notice that to the émployee and’to the Commission that

he intends to reject the employee for cause.

36 ibid, Section 29 provides that where the servicesof an e ployee ‘
are no longer required because of lack of work or becausg of
discontinuance of a function the Deputy Head may lay off ‘the

employee. \

ibid, Section 26 which provides that. an employee may resdgn

from the Public Service by giving to the Deputy Head notice ,
in writing of his intention to resign and the employee ceases :
to be an employee on the day as of which the Deputy Head f
accepts ln writing his signation. ’

38ibid, Section 27 providés that’'an employee who is ébsent.from

diaty for a period of onpe week or more, otherwlse than for
reasons over which, in\the opinion of the Deputy Head, the
employee has no control * otherwise then as authorlzed or

~ provided .for by on under the autherity of an Act of Parliament
may by an appropriate inst ent in writing to_the Commission

. be declared by the Deputy Héad to- have abandoned the-position 4
he occupied, and there upon)}the employee ceases to be an
employee. .

v
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39Board file No. -166=2%2,

0See for example Munro, Adjudication File No. 166-2-78.
o See for example Gzubrewics, Adjudication File-No. 1 -2-61.
%

1

Morgbson, Adjudication File No. 166-2-18,
Board File No. 168«2—3 Decision July 15th 1979.

41

42See inter alia Fisher, Adjudication File No. 166 2 359.

Sabourin ‘& Hedley, Adjudlcatlon Files No. 166-2-
- 410-411.
McPhie, Adjudication File No. 166-2-590.

J.P. Gallant Ad]udicatlan File No. 166-2-581.

43Adjudication File No. 166~2-734, ‘
: Board File No. 168-2-49, =
I Federal Court of Appeal 5 N.R. 571 ’ '

AN 44 . 3 '
‘ Of which the author was one

| : ,

1 45 . X - oo

! . “Jacmain, Adjudication File No. 166-2-1510,
Board File No. 168-2¢87,
> Federal Court of Appeal File No. A-689-75,
Supreme Court of Canada . - . -
} N . 4
Roland Jacmain v. the Attorney General of Canada and the
Public Service Staff Relations Board (1978), 2 S.C.R. 15

'
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47Adjudication File No. 166-2-3017.
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*8pdjudication File No. 166~2-3050.

/ 49ibid, p. 32 et seg.
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International Union, 17 L.A.C. (2nd) {Schiff).

51Brown & Beatty, Canadian Labour Arbitratian, p. 3894380.

>Zpdjudication Files No. 166-2-410-411, at p. 36.
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53Adjudication File No. 166-2-2900.
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L.A.N. February, 1974 (Beatty).( -
- : X g ] ‘
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. CHAPTER VII ‘
- |
| ~.
|  GROUP GRIEVANCES - v
| r/‘\\ ,

A second category of employee complaints styled "Group

‘Grievances" may be grieved and subsequently be referred to

adjudication providing that all of the prerequisites and conditions
precedent applicable to individual employee grievances have heen
satisfied. The Public Service Staff Relations Act although not

specifically mentioning group grievances defines a grievance
as-"a'complaint in writing presented in accordance with this
Act by an employee'on his own behalf or .on behalf of himself and

one or more other employees. nl Adjudlcators in a number of

decisions have stigulated the prerequisitesnecessary to establish
the criteria for a valid group grievance.
i

l

The issues of interpretation that have had to be
resolved arlslng ou& of this Section of the Act is whether the
"one or more other mployees must be 1dent1f1ed specifically
in the grievance, and if so, must such identification be by name,
or ie it sufficient'for the purposes of the Act to identify them

by reference to a distinct group composed of those employees.

I The first' Chief Adjudicator, W.S. Martin, considered
this issue in three separate grievances. In Levesque et al v.

The Treasury Board , Grievances were initiated on behalf of

five named letter carrlers as well as other unnamed letter

carriers. Having,rgferred to Section 2(p) ‘of the Act, Adjudicator

Martin stated as follows: . .

"The

ct confers the right upon a group
ng employees, alleging the same .
1 circumstances .and alleging an iden-
misinterpretation or misapplication
ollective agreement by the employer, -
e a single grievance processed to
ication assuming that the grievance
.of those that f£alls within the amblt
tion 91 of the Act
Howev r, I stated at the hearlng that if
an employee elects to jOln with other
‘ employees in the processing ofa grievance,
it is necessary ‘that the other employees be
spe01f1ca11y identified so that the employer
is given the opportunity to assess the
factual circumstances surround the claims
‘ by other- employees, 'in order to ascertain ‘
w ’ that the-claims by the other employees fall ‘
-within th& tonfines of the grievance as

\ i \
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structured by the grievor signing the
grievance. Thus, the digposition of the
grievances in the instant case must be
limited to the factual circumstances sur-
N rounding the questions raised in issue by
the five grlevors, and cannot enure
for undefined grievors."

3

SN INPYSRERv S X 1Y
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Subsequently, the same issue was addressed by Adjudicator

Martinin the caseofSouthern and the TreaSuny~Boafd, Post Office -~
3 =
Depqrtment3. Southern, a\Postal Clerk initiated the grievance

on behalf of thg/employeéseof the Postal Stations Division

with respect td an allegation that the employexr had violated

the applicable agllective agreement by not granting a period of
five minutes for Wash up to employees in the Postal Stations.

At paée 1 of the decision, again having referred to Section 2(p)
of the Public Service Staff Relations Act and to reaséning -

similar to that in Levesque, Adjudicator Martin stated as follows:

"It is incumbent upon the grievor who is

actlng as a representative for other grievors
to clearly and precisely specify the other

j n the instant case, there is

"As previ usly held, although a right

of joint grievance is conferred under

the provisions of the Public Service Staff

Relations Act, unless joint grievors are

Vo identified by name, a grievance signed
only by one grieving employee is deemed
to be a single and not a collective
grievance. the instant case, this
grievance must—be considered to be a
grievance filed solely on behalf of the

> grievor".

. In addition, Adjudicator Martin in Bourget stipulates
that the specification of the joint grievors is to be by name :
and goes on to imply thatall of the grievoré must éign the f
grievance. . ¢ 3

) L
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a[. / ' However, in the case of Lasek v. The Treasury Board-,
:\)

Adjudicator, J.W. Weatherhill having accepted the principles
set out in Southern by then Chief Adjudicator Martin; then =°
goes on, however, to distinguish the application of that’
principle when it can be dMermined that the grievance relates
to a/small easily-idéntifiab}e group if there are no variables,
affecting individual cases which would have any material ‘
effect and if no useful purpose would be served by requiring

amu%tiplicityof grievances where one would do;

"In that case Adjudicator Martin stated as follows:

Thereremains the matter of the persons
entitled to relief under this award.
The grievance was brought by the grievor
"on behalf of myself and any'other employee
. who has been denied by, the employer as
! - I have". Section 2(p) of the Public
' Service Staff Relations Act defines a
‘ grievance as "a complaint in writing, -
j - presented in accordance with the Act,
by an employe€e on his own behalf, or
{, . on hehalf of himself and one or more ;)

other employees-..

In the Southern case, file 166-2-1.03,
the then Chief Adjudicator dealt with
a grievance purportedly filed on behalf
.0of "the employee of-the Postal Statiens
Division", in a matter dealing with the
provision of washing up time. There was
no identification of the employees
involved apart from the grievor and it
was held that the grievance pertained
solely to the grievor. Certainly, as
the Chief Adjudlcator/stated, such
a grievance must/eléarly and precisely
specify the Gther jOlnt grievors. I
//Em,/w’th respect, in full agreement with
/ . the Southern case and with what was .
T said there, and nothing in this award
should be taken as detractlng from that
case. In the instant case, however
the circumstances are very different from
those of the Southern case. Here there
is inyolved a pakticular small group of
employees the individual members of which
can be named with ease and precision.
There are no variables affecting individual
-0 cases which would have any material effect.
. No useful purpose would be served by
) requiring amultiplicity of grievances
| ‘ where one would do. Accordingly, the
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. objection to the form of the grievance
' . is over-ruled. The grievance has been
' properly brought by Mr. Lasek on behalf
of himself and all others in the Bargaining -
Unit, who attended the first date of
examination following the completion of
their working hou on March 31st, 1969,
Each of the persens aggrieved is entitled .
to payment at overtime rates as, above
noted.”

. ‘ In the case of Dobson v. Treasury Board6, Department

of Energy, Mines and Resources, Agjfdlcator Abbott had occasion

‘to review the $x1st1ng awards on group grievances 1nc}ud1ng
» Lasek in'a case whereby Dobson a member of the crew of the '
C.S5.S. Hudson grieved on behalf of himself and for the crew
of the ship claiming that under the applicable collective agreement
6 he and the crew were entltled to be paid at a rate of pay for ‘
western waters as opposed to eastern waters (whlch table was
substantially lower). The grievance arose, as the Shlp had
circumnavigated the Nofth -and- South American Continent and for

N R e TR TR YL

{i - part of the voyage had been operating in western waters and the
crew had continued to be paid at the rate specified for eastern
waters. ' '

*

Having rev1ewed the prior awards and the le01slat10n

pnm okl AT FDU

the Adjudicator concluded at page 17 of the dec151on'

"That only the named grievor,2Mr. Dobson,

is entitled to the benefits of and is

bound by my decision. At the same time,

the employer must be fully aware, as a result -
of this decision of what its duty is in relation

to other members of the crew of C.§5.S. Hudson. k\
In my opinion, as expressed hereafter, they
are entitled to the benefits of the varying

§ rates of pay under what I determine to be the
correct lnterp;etatlon of the collective

i ' agreement".

. . The basis for his decision appears at page 16 and 17,
namely, that; "Adjudicators should be hesitant to make determination
seriously and directly effecting the interest of employees, who

. (fg ' 'have had no notice of and opportunityito participate in the

grievance process".r

Subsequent to his decision in Dobson, Adjudicator

o Abbott, in Tulk v. the Treasury Board7,.Department of‘Fisheries’
. 1 -
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the grievance on the grounds that the grievance as constituteq
. under Section 91 of theﬁAct was not’ properly a grievance that could

~ ocgagion to comment on the same issue. At page 31 of t
‘“,\gdéf:;ion the then Chief Adjudicator determined that the

148
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and Forest@ygfgad occasion to. consider anoﬁher group grievance

r

and the proper form thereof but nevertheless, had to dismiés
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be referred to adjudication as there was no individual rights or
privileges in connection with the grievance that were created or
continued by the agreement, rather what the employeesawere seeking
to enforce was a duty to cgnsult which was'father a du£§ owed to
the Bargaining Agent, not the individ$a1 members. Nevertheless,
in commenting upon E%e form of the grievansg, adjudicalor Abbott -
stated at page 6 of the decision: sf)

"This grievancé® was a group grievance.
Appended to the statement of grievance ... i
was adocument indicating that its signatories i
. "strongly support the grievance presented by ' ;
S E.L. Tulk ... Allare indicated in the document §
to be members of the E.G. Group of Resource R
. i Development Branch at St. John's". I deem this
to be, in form, a proper group grievance so
o that these individuals must be considered to
" be bound by this decision". -

\ Similarly, in Philipps v. the Treasury Boards,,Post
Office Department, the then Chief Adjudicator Jolliffe h

being considered must be dismissed as;
i

"There was no obligation to process it as a Pl
S0 called group grievance, because it failed ;

' to identify any other employee alleged to be
effected. ) -

He .continuedt .. . .
. \

"In general my “reasons for the conclusion‘just
stated are analogous to those given by
Adjudicator Abbott with respect to the adjudicability
of the Dobson case as a group grievance. I must
emphasize that the employer cannot be expected
to give meaningful or intElligeable reply to a
grievance presented on:.behalf of unidentified,
persons. It is first.necessary to know what
persons are alleged to be effected. 1In any
event, if settlement is possible, of what value
would such a settlement be unless it named names?
and to whom would compensation be paid?"

@
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He continued at page 32: ' N

\
y
i
A ", ..The grievance process must necessarily
\ dealwith specific cases, because relief sought

\ ~ in a grievance is sought for certain individuals,
who may be numerous but are still individuals.
It seems to me to be an essential feature of
the system contemplated by the Act and also by
procedures set out in agreements that the
grievance process relates to the enforcement
of "individual rights and often the granting
~——of remedies or relief to individual employees.
The whole purpose of the system is to assure an
! ' individual employee a right conferred in general
term$ by an agreement or by the Act.

I fail to see how a grievance can be processed,
(much less adjudicated upon) unless both the
grievance and the aagrieved employee or e oyees
| are identified."
| Thus, under!'the provisioné of the Act, Group Grigvances
may be adjudicated but it is apparent that the prevgiling view of
adjudicatdrs 1s that all other employees interested in the outcome

of the grievance must bhe, specified by name in the grievance and

some would also require that they join in the grievance by affixing

their signature to it.

In the private sector it is not unusual for a union to

initiate a grlevance on behalf of a group of employees provided tha1

tpe group is readily identifiable and relief of a personal nature
is sought. It is apparent, hoWever, that technical problems’
with respect to the proper presentatlon of group grlevances

have arisen as well in the private sector.

In the case Re. International Association of &achinists

& Rerospace Workers District Lodge No. 717 and Vickers Division
9, T.F.W. Weatherhill silting as a sole

Sperry Road Canada Ltd.

arbitrator denied the grievance as it was expressly brought as a_
policy grlevance but in fact arose out of individual claims and
partlcular events and thus was clearly an individual grievance.
The arbltnator reasoned that as the collective agreement provided
separate procedures for individual and pollcy grievances the
partles were entitled toinsist on the proper~procedure being

followed.

&

/ In the case of Re. Corporation of the City of Toronto
10
3

and Canadian Union of Public Employees, Local 437", arbitrator

N
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J.D. 0'Shea, allowed a group grievance brought as a policy grievance
to be heard.' In this case the president of the union filed a
grievance on behalf of certain unnamed emplloyees who had allegedly
been denied proper overtime pay. The éorporation objected to the
hearing of the grievance upon the grounds that it was a policy
grievance rather than an individual grievance and was contrary to
the intent of the collective agreement. O'Shea reasoned that:

"The grievance may be more accurately charac-
terized as a union grievance on behalf of a
group of employees even though it was signed
by only one employee. Mr. Doyle as president
of the union signed the grievance on behalf of
all employees who returned to work on May 9th
after the strike. The Corporation through its
records has knowledge of the identity of the
employees on whose behalf the grievance was
filed and also the hours actually worked by ~
them. However, that may be, the identity of
the employees and the hours worked by them is
o an evidentiary problem”

0'Shea then found that the grievance was not a policy
grievance but a union grievance on behalf of a group of '
employees and as there was nothing in the applicable grievance
proced;{re precluding a group grievance he determined that the

grievance was arbitrable.
- i

The author is not aware of any acﬁjudication proceedings ir
the Federal Public Sector where it has been argued that the identity
of the employees on whose hehalf a.group grievance has been faled .
where the employees are not individually named, is a matter of

eévidence. The author can discernw;r statutory distin-
ction between the Federal Public Settor where an employee on
behalf of himself and one or more other employees can initiate a
group grievance and the private sector where the union can

initiate a grievance on behalf of a group of employees that would
defeat such an argument, if it is sound on its own merits.
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loublic Service §taff Relatlions Act, Section 2(p).

2Levesgue, Adjudicatlon File No. 166-2-104 at pp. 94-96.

3southern, Adjudication File No. 166-2-103.
4Boufget, Adjudicatipn File No. 166-2-157,
"Lasek, Adjudication File No. 166-2-153,
Shobson, Adjudication File No. 166-2-391,
"Pulk, Adjudication File No. 166-2-404.
®Phillipps, Adjudication File No. 166-2-515,

e 19 L.a.C. 293.

101973) 2 z.a.c. (2a7) 199.

PN B g L

15}

SRR £ S

.
Wb T g

BB e




s o

o

CHAPTER VIII ' :

E " POLICY GRIEVANCES

A'third category of cases popularly known as "policy -
grievances" may also be referred to adjudication pursuant to
Section 98 of the Public Service Staff Relations Act. Under
Section 98 either the bargaining agent or the employer may refer \

a grievance to adjudication where either party is seeklng to !

\
,determme whether there is an obligation under a collectlve

agreement or an arbitral award, and whether if there is, there

has been a failu;\e‘to ohserve or carry out the obligation.
N .
"An important qualification upon the referral of policy

grievances, as explicitly stated in Section 98 is that the
ohligation is not an obligation the enforcement of which may be
the subject matter of a grievance of &n employee in the bargaining

unit to which the collective agreement or arpitral award applies.

\ ' > s . N
In the case of Professional Association of Foreign

Service Officers and the Treasury Boardl, the bérgaining agent
alleged that the employer had defaulted in a commitment made

by letters of understanding between the parties. The then Chief
Afjudicator, E.B. iTolliffe, determined that the_ letters constitu-

—ted supplementary provisions of a collective agreement but that

he did not have jurisdiction to grant relief under Section 98

‘of the Act on account of the fact that the grievance could

have been the.subject of a grievance by an individual employee

under Section 91 of the Act.

Chief Adjudicator Jolliffe, having referred to
Section 98 of the Act stated as follows:

"It is, thus, clear that not every dispute ;
between a bargaining agent and the employer ’
may be referred to adjudication under Section 3
98 ... it is a requisite under Section 98 b
(1) {(b) that the obligation alleged is not an i
obligation the enforcement of which may be ]
the subject of a grievance of an employee". §

!

, The Chief Adjudicator agreed with counsel for the
bargaining -agent that the dispute at adjudication was the kind
of dispute which could be most appropriately conveniently de-
termined upon initiation by the bargaining agent rather than
by an employee but found that:‘

At . e et s o et
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"These considerations, however, in no way
enlarge the scope of Section 98" and thatt

i

"The language of Section 97 takes no account
of what may be.a more appropriate procedure,
whatever the circumstances of the case" and that:

4

""its language is highly restriétive as far
as the 'bargaining agent is concerned".

He continued:

"The Act gives the Chief Adjudicator no
8 power whatever to decide that a case may be
more conveniently or appropriately heard and
determined under Section 98 when it is clear
at the same dispute would be adjudlcable
under Section 91 at the behest of an 1nd1v1dua1"

‘

) ,  Conversely, it has been held by adjudlcators that an
employee has no status to proceed to adjudication under Section
91 1(a) of the Act, if the obligation alleged is essentially owing
to the bargaining agent rather than to an individual employeez,
unless the grievance is one in which there could be an affeet on
the grievor so sufficiently immediate , direet and per%onal as to
make his grievance‘one with respect to the interpretation or. |
application in respect of him of a provision of a collective

agreement3.

In the references to adjudication initiated pursuant
[ |

b rem s e eme o e

to Section 98 of the Act, the scope of pdlicy grievances have raise

difficult issues concerning the remedial authority of adjudicators
actlng pursuant to statutory authority which issues are more
partlcularly discussed in the chapter in the-remedial authorlty
of the adjud;cat?r.

It is perhaps appropriate, hqwever,rwithin the contexf
of a'discussion of policy grievances per se to note that the
Chief adjudicators and now the Board have adopted the position
that when acting under Section 98 of the Act, tbere exists the
same authority to direct what corrective action is to be taken
by a party found to be in default of an obligation as ex1sts
under Sectlon 91 of the Actd. Save that pursuant to a Section 98
grievance there 1? no authority to grant copeequential relief to
individual employees where the real complaint was that of an

alleged breach qf'an obligation owed by the employer to the
bargaining agent . o |
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As stated a policy grievance then may not be referred \
to adjudication if the obligation, the enforcement of which may
be the subject matter of an employee's grievance. If an individual '

employee, . however, is .unwilling to present and refer a grievapce |

to adjudication the outcome of which may affect all of the employees:

in the bargaining unit, that individual employee,exercises a

power tantamount to a veto. ®

It is suggested that the rigiz\etatutory distinctions
between policy dgrievances, individual and or group grievances
has credted unneceseary tensions and restrietions upon the
grievance and edjudication system that was purportedly designed
+to ensure an expeditious and meaningful process of dispute
resolution. Of course, the resolution of these issues cannot be
resolved by the parties at the baroaining table, but rather requires:

statutory amendment.

Private Sector

~ ‘In the priyete sector, 1f the collective agreement is :
silent on polidcy §rievances and provides for individual\grievances
only, it is accepfied,law that in Ontario that there is authority
in the Labor Relations Statute for the determinatlon of policy /
grievances. The Ontario Labour Relations Agﬁ ' Sections 37(1)
and ‘(2) ,provides that every collective aéreement shall ‘\j

"provide for the final and binding settle?ept By arbitration ..

4

‘of all dlffereqces between the parties arising from the inter-~

pretation, application or alleged violation of the agreement. ‘

¢

Section 1 (1) (e) of the Act defines the parties as the :
union and the employer, or a council of trade unions or an
employer s organization, ‘

In the case of United Steel Corp. Ltd. v. Fuller et al’,
Mr. Justice Wells as he then was determlned that Section 37(1) and

o

R

the model arbitration clause in Subsection 2 of Section 37 was i-

authority for the arbitration of all disputes including policy ‘
grievances that arise out of’a collective agreement. This, <
decision has been folowed by arbitrators in the private sectorg.

There is a .trend of arbitral authority to the effect that

a policy grievancé relating to an employee's personal attributes

[}
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‘or behaviour is inappropriatelir brought in that lfom\u; v

| '

In Re. Robson-long Leathers Ltd. and Canadian Food and
Allied Workers, Local 205L°,
utilization of the policy grievance: ) ;

' "Usually the parties intend that policy
» grievances are to be filed. in specific cir-
cumstances such as disputes:concerning the
interpretation of the provisions of a collective
agreement and they often set up an abbreviated
grievance procedure to deal with policy
grievances ... If the collective agreement
. deos not clearly and specifically circumscribe
the area where a policy grievance may be
used, the proper interpretation, of the ®
collectlve agreement may permit a union to

O'Shea has canvassed-the proper

file a pohcy grievance on behalf of a S—

named employee if the employees claim involwves

a dispute concerning the interpretation of ‘the
collective agreement which establish the right

to file a 'policy grievance'. In such cir-
cumstances a union may file a policy grievance g
even though the individual emoloyee could have
‘filed an individual drievance/ since the two

types of grlevances are not recessarily

mutually exclusive. However, the remedy
available under a policy grievance may not be

the same as the remedy available under an
individual grievance. In all\ such matters

the terms of ‘the collective ag\neement will -govern.

However that may be, it is dlfflcuqlt to envisage
a collective agreement which sets up special
procedures for.a policy grievance which would
permit a union to file a policy grievance on
behalf of an employee where the employee's
personal attrlbutes or behaviour;gre the factors.
which gave rise to the grievance . .

bl H

Provisions in Collectlve Agreements purportedly limiting
policy grievances have been interpreted both widely and literally.

i ' 4

e o

. In Re. United Automobile Workers, Local 252, and
» (3 N 13 .L ] Ll ’ c\ L] []
Canadian Trailmobile Ltd. , the union initiated a policy grievance

-

alleging that the company had improperly instructed employees

to work over@:ime while an empioyee in the same job classification
had been 1aid off. The employee who had been laid off would

not co-opekrate on initiating an 1nd1v1dual grievance as he was

A RAAS o s ST St

working elsevhere for better pay.

}

he article in the applicable collective agreement
dealing wi{th policy grievances stipulated that:

| ‘ ¢
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"Local 1090, and Township of Vaughnlz, the sgne issue aroge’ wherein ..
the union by way of policy grievance allege
4

‘ar\bitrable reasoning yih p“ax'-t that )the article in the collective

'dividual who had been employed by the company but who had been

7 1506

@ "it is the intention of the parties that the
procedure provided shall be reserved for

'. grievances of a general nature for which the

regular drievance procedure for employees is

not available and that it shall not be used

to by-pass the regular grievance procedure”.

The Arbitration Board determined that as the grievance
in no way conce‘rnedl’th'e qualities or conduct of an employee it
was of a general nature "within the meaning of the article and
as the individual grievance procedure was not.really available °
in a '"meaningful' sense as the only directly 1nte?ested employee
had establlshed an apparently satisfactory employment relatlonshlp
elsewhere and was not interested in enforcing any right she may ‘
have had against the company the grievance was a properly consti-

tuted policy grievance'.
> I

\ Similarly, in Re. Ca}ladian Union of Public Employees

that the collective
agreement provided for a normal work week of five days, Monday :
to Friday, that the company had violated the agreement by" schedullné

a Tuesday to Saturday work week for partlcular employee, the -

. employee concerned did not initiate an individual grievance. The . o

applicable articYe in the collective agreement concerning policy
TR ¥ - . \

grievances provided in part:

"That the provisions of tHis Section may not C
be used with respect to a grievance directly
affecting an employee or employees and that
the regular grlevance procedure shall not be
by-passed".

3

The majority of the Board ruled that the grievance was P

i

agreement must be read in conjunction with Section 34(2) of

the Governing Labour Relations Act So as to not deprive _the

union of its right to present a grievance relating to the inter-
pretation of the collective agreement.

Y
N |

Perhaps .the broadest statement of principles enunciated

RO ol aae

Clenet

in favour of afbitrability is to be, found in the case of Re. ° . .

United Steel Workers, Local 2895, and Babcock & Wilcox Canada Ltd.B%

vherein a policy grievance concerned the employment of an. in- 4

e
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terminated apparently at his own request. s The employee submitted

to treatiment at a psychiatric hospital and upon release sought

re-employment and was refused., The Board ruled in favour of

AR i B SRS N
.-
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arbitrability stating:
"We are of the opinion.that whenever it can
be stated that a difference of understanding
existg between the union and the company
which, while perhaps involving onily one
employee, by remaining unresolved may affect
‘ ’ -other employe€es in a similar manner in the
o Al future, then the union would process the
. grievance notwithstanding a possible over-
L | lapping of union or ‘deneral’ wvis a vis
. individual grievances_which we have regarded
s as such in the past".l4 o

B

1

: ) In Re. Milk & Bread Drivers Dairy Employees Caterers
and Alljed Employees, Local 647, and Weston Bakeries Ltd. 15
the Arbitration Board formulated an approach to the issue in

‘the foliow1ng terms: -~ ' : B

- "A union be&ins ... with a right to grieve
' + itself for any violation of the agreement,
(} ) even without the consent cof an individual who
may be|directly affected ... However, it can
. ) contraptually limit thls“rlght by appropriate

' language. No such limitatiohs should be

presumed from the alleged inherent individual
‘ ~ (as opposed to general) nature_of such grievances,
: : * though. Only if the explicit language of the
o ) ’ ' agreement; as fairly interpreted without any
' such presumptions, leads to the conclusions

o

N R et Ay <y

<

_ S that the parties did intend tolimit access
v s . . to arbitration to union pollcy grievances
| should Arbltratign Boards give effect to any -
v v such limitation .

L ‘ : , The case of Re. Canadian Union ef Public Emnlovees,
Local 1011 and Burlington Board of Educat10n17, is repre-
sentative of a line of decisions whereby pelicy grievances
were discuseed where an individual grievance could have been

. ., initiated. 1In that case the union initiaﬁed a policy dgrievance
claiming that payment should be made at approprlate overtlme

rates to all employeeswho had worked ove;tlme on week-ends

in Specified perlods. The collective 4greement prov1ded for

‘;) L pollcy grievances+and that® they be inltlated at step 3 of

the grlevance procedure. .

-
A 14
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. The applicéble‘grticle\also contained a brdbiéipn .
that the %rticle;~may not ‘be used by the qnion to institute
a complaint or grievance directly affecting an empyoyee or /ﬁ‘.
employeesfwhich such employee or employees could themselves
institute, and the regulﬁr grievance procedufe shall not be
by-passed”. S P ‘ N

The Board(dismissed the’grievance reasoning that upon
reading the whole article in the collective agreement it
seemed clear that the intention of the parties "was to limit
the union pollcy grievance to only those situations whlch could .

not be-made'the subject of an employee grievance"

f From the reQiew of the awards it\is apparent then that
there is brevailing consensus of arbitrators in the private -
sector that would tend toipermib policy grievances to be .
arbitrable "even though the factuai situation may also be the L,
subject matter of a grievance by an individual employee. The positi(
of the Public Service Staff Relations Board in dealing with re-
ferences under Section 98 of the Act is necessarily different as
the jurisdiction of the Board_tp hear and determine the grievance
is founded in the statute itself with the explicit admonition ~ o
that no such case may be referred under Section 98 if the obligation .
alleged is one which may be the subject of an individual employee
grievance.' In the private sector, the arbitrators find their

" jurisdiction in the policy grievance articles in the collective

agreements and the.model arbitration clauses.in tﬁe applicable
statute whiﬁh provides authority for the’ arbitration of all dis-

\

putes including pclicy grievances.

e
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2Morabito, Adjudication File No. 166-2-~77 (Me§er).

smith, Adjudication File No. 166-2-847 (Meyer).
3

Maloughney, Adjudication File No. 168-2-47.
5

lagjudication File No. 169-2-78, at pages 19 & 25.

Fildy, Adjudication File No. 166-2-963, (Abbott).

159

International Brétherhood of Electrical Workers, Local 2228 and
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TredSury Board, Board File No. 169-2-11.

Public Serwvice Alliance of Canada and Northern Power Commission

Board File No, 169-10-13.

' 6R.s.0. 1970, Chapter 232.

7(1958) 12 D.L.R. (2nd) 322 (High Court).

\
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Re. Milk and Bread Drivers, Dairy Employees, Caterers and Allied

Employees, Iocal 647, and Weston Bakerles Ltd.,
. 308 per Weller at p. 310.

(1970) 21 L.A.C.,

"There is no doubt that this theory is accepted as law in arbi-

tration precedents today".
9(1973), 2 L.A.C. (2nd) 289.

10ybia, pp. 294-5.

1119 1.a.c. 227 (Adell).

2(1969) 20 L.A.C. 392 (Weatherhill).
3(1971) 22 L.A.C. 383.
144pid p. 386.- |

3 (1970) 21 L.A.C. §ds‘(ﬁe11er). - .
ibid pp. 313-314. o {C - \

17 (1967) 18 L.A.C. 347 (Barber). o
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A. RECOMMENDATIONS FOR REFORM

’
IL 1973, J. Finkelman, Q.C:, then Chairman of the Public o

Sefvice Staff Relations Board, was asked by the Honourable Allan

MacEachen, then President of the Privy Council, to undertake ah

investigation and to prepare a report on employer and employee ;

relations in the Public Service of Canada, and to make?proposal

for legislative change to the Pgblic Service Staff Relations Act.

In May of 1274, Mr. Pinkelman submitted to the House;.of Commons

- Pt B, pEe T

g

a three part paper entitled “Employer Employee Relations in the
Public Service of Canada". Subsequently, on October 22nd 1974,
. it was ordered by Parliament that a Special Joint Commlttee

of the Senate pnd the House of Commons be appointed to consider
and make recommendations upon Parts 1, 2 and 3 of the Finkelman

Report.

The Joint Committee was subsequently duly organized -
and held 40 public meetings between November 1974 and June 1975.
It received thirty-one briefs by 1nterested parties with respect

to proposed legislative change to the Public Senv1ce Staff

/

Relations Act. The Special Committee on Employer Employee
Relations in the Public Service presented its Report to Parliament
on February 26th, 1976, which Report included some seventy-two

PR

. . 1
recommendations™.

b
-

A number of bargaining agents representing employees
were critical of the statutory divisions of authority andKres:
ponsibility as raising awkward barriers against the logical
processes of personnel administration in the Publicﬂée;vice

and against the resolution of problems facing individuals and -
groups of employees as w{tnessedDby the two independent .
regulatory agencies, namely, the Public Service Commission which
derives its authorigy and responsibility from the.Public‘Service

Employment Act and the Public Service Staff Relations Board

which derives its authority from the Public Service Staff

Relations Act. The Committee, in its Report to Parliament,

did not make any substantial recommendations for change, but | i

merely recommended that a special Task Force be established

tolrev1ew the situation?. : ) 3
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‘ Coﬁmi%tee recommended, however, that there should be some

_ extension of the spépe of bargaining so as to include clas-

. | 161

TAe following discussion canvasses the recommendations
pertaining directly to the extension or restriction of the resort
to the adjudication of rights disputes by the Public Service

Staff Relations Board.

B. - Recommendations Extending the Scope of Adjudication

The Committee recognized that under the present system

\

behaviour requiring disciplinary action and involuntary infractions

there was a great deal of difficulty in ‘distinguishing between
"which may be traced tgnincompetence or incapacity.. As noted, only
disciplinary action rgsulting in discharge or suspension can be
referred to third party“adjudicatioﬁ. Whereag, with respect to
matters of incompetence or incapacity u;der the auspzces of the
Public Service Commission, there are appeal rights to an. Appeal
Board established by the Commission. The Committee noted a

great deal of confusion both by managemeht as to which option

to use, and‘the argument by bargaining agents- who wgré seeking
the elimination of the divided authority. Accordingly, the
Committee recommended in Recommendation No. 58 that where the
action of the employer will result in the termination of em-
ployment,,and the reasons alleged by the employer are misconduct,
abandonment of position, incompétence or incapacity, the\emplsyee
should be entitled to grieve the termination. action and refer

it to adjudication before the Public Service Staff Relations
Board. ' ) K

\

. The. Committee further recommended that the Public
Service Staff Relations Act be amended to specifically empoéér

the édjudicator to rescind the termination where he maintains

the employee's grievance or substitute another remedy if the
empléyer’s action was not well-founded. he should not be empowered'
to recommend or effect an alternate appointmentB.

° \
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Classification - Grievance .

[ : Under the Act as presently constituted, classification
standards are established unilaterally by the employer. ' The
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classification standards. These recommendations were_included -’
in Recommendations 34 to 40 of the Re@ort. However, provisions
in collectlve agreements with respect to classification standards
were recomme ded tq be treated as special agreements having thelr
own duration- and that the strike route with respect to the
resolution of classificatien disputes would be prohibited.

It. was further propcsed that classification grievance, i.e., rights

disputes, should bhe the supject matter of adjudication4.

5

C. Recommendation ~ Restricting the Scope of -
Adjudication

With respect tL the 1ssué of managerial and confidentlal
exc1u51ons, the Egmm;ttee concluded that persons exercising
effectlve control over employees, especially in relation to other
persons who are members of a bargaining unit, should properly

be identified as management and should be excluded from bargaining
agents. This conclusion was reflected in Recommendatlon No. 57
whlch was a recommendation to amend the Definition Section of

the Act defining persons employed in a managerial or confidential
capacitys. -
Accordingly,' if “the Definition Section were to be so

amended then Section 91(a) would no longer be ‘applicable to these
’ I )
employees as there would be no collective agreement applicable

e . ’

-

to Fhem.
g It was not until the Spring of 1978 that the Government
acted to amend the Public Service Staff Relations Act following
.the Report of the Committeeé on Employer Employee Relations-in

the Public Service in Bill C-28. This Bill only received first
reading and died on the.Order Book. Bill C-28 was succeeded

by a new Bill, Bill C~22, which maintained many o% the principles
contained in Bill C-28. This new Bill was introduced into the
House of Commons in November 1978, but it died on the Order Book

as well when the géneral election was called for May, 1979.

The orfly recommendation re; vant to .the foregoing
\
discussion in that proposed Bill was-.the recommendation of both
the Finkelman Report and.of the Committee on Employer Employee
Relationsvin the Public Service to broaden the definitiog of
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managerial duties and thus increases the:number of managerial'
exclusions from collective bargaining under the Act. 1In

addition, all Treasury Board employees, on account of the fact \
the TreasuryaBoard exercises a special responsibiliFy as the employ%
for all public servants, would have been excluded from bargaining

under the Act.
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v /
Speaker of the House of Commons, Réport to Parliament
(Employer-Employee Relations in the Public Service) p.”n 6

\
2ibid, pp. 6, 7, 8 and 9.

,

3see discussion on the Remedial Authority of the Adjudlcator
and in particular Re. Goodale.

.

Speaker of the House of Commons, op. cit., pp. 20-21.

ibid, pp. 28-29.
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CONCLUSION
.\__-..____-—-—_.—-
' )
[ In summary a federal public servant has the right 4///
to grieve virtually any alleged complaint concerning his terms
and conditions of empioyment, however,(ﬁot all grievances are

subject to third party adjudication.

A grievance 1is capable Jf being reviewed only if the
person 1nitialing the grievance is not excluded from the deflnltlon
of employee contained in Section 2 of the Act, there is no
statutory.provision for redress under any other Act of Parliament; if
the grievance pertains to the interpretation or application in
respect of a provision of a collective agreement or arbitral award
he has the approval of and is represented by the bargaining
agent for the bargaining unit to which the collective agreement
or arbitral award applies; The grievance procedure has been
exhausted and most significantly the grievance'heets the conditions

P e—

stipulated in Section 91 of the Act. ’

°

Thus, although adjudicators under the Public Service

Staff Relations Act have a comparatiéély limited jurisdiction and are’
subject to judicial review in the Federal Court of Canada it

is fair to say ‘that they have succeeded in providing a relatively
expeditious and meaningfui process of rights disputes resolution

 to the Federal Public Service and for the most part bearing in -

mind the -unanimity of decision making have brought a‘great deal .
of consistency and uniformity to the principles applicable to the
resolut;on of rights disputes of publlc servants employed in a wide
variety of duties throughout Canada. -
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