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ABSTRACT 

The role of the Air Traffic Control Agencies ~ 

(ATCA) has increased dramatically over the last decade 'and 
, . 

civil a~iation' has become more and more dependent on ail« 

traffic control, ~light and weather information and other 
~ 

ground services. Pilots, who, traditionally "bore the sole ~ 
, 

responsibility for the safety o·f crew, aireraft and passen-
, 

gers are now recognized by the courts to share t;hat dut y 

wi th controllers and other ATCA employees. 

,While ,the liability of the carrier has been 

regulated early by international convention, that of the 

ATCA i5 still' governed by national legislation. Since 

States have an obligation under the Chicago Convention' to 

prd'vide these services, i t becomes ul timately a question 

. of State liability which makes international regulation ~ 

more complex t ask • 

The first part of this work studies the evolution 

of the -j'urisprudence and tries to determine the extent of 
/ . 
the duties imposed of.ATCA by the courts of the United States 

~ 

and Canada. T~e second pa~t reviews the work done by ICAO 
, 

towards international regulation· of the liability of the se , , 

agencies and discuss whe'ther or not there is a need for an 

international convention on' the subject. The last chapter 

examines sorne of the more important points to ,Be included in 

" such a conventio~. 
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RESUME 
~ 

al!irienne 
• 

Le rôle des· organes Je contrôle de la circulation 

s'est accru de façon,1x:amat~que au cours des der-

nières d~cennies et l'aviation civile est, de plus en plus 
c. 

tributàire des services de -contrôle, d'information de vol, 

de renseignernen ts météorologiques et autres aides aù ~ol. 

Les cours reconnaissènt que. le pilo,te, tradi tionnellernent 

seul responsabl.e de la s~curit~ dé l'équipage, de l'appareil 

et des passagers 1 partage maintenant ce devoir avec les 

contrôleurs et les autres employés de ces organes. 

La responsabilité du transport~ur. a ét~ rE!glernent~e 
, , 

très tôt par convention i,nternationale; celle de.s organes de 

contrôle de la èirculation aérienne est encore r~gie par les 
. . 

lois nationales •. Etant don!lé que les Etats ont, d'après l,a 

Convent1'on de Chicago, l' obli,gation de fournir ces services, 

cela devient une question de responsabilitl!i de l'Etat et 

rend la tâche d'élaborer une ri!çlementatiotl internationale 

beaucoup plus complexe. 

Dans la premii!re- partie de ce t,ravail, nous ~:tudJons 
.......... ~ , ;> J 

~ 'l!ivolut.ton de la jurisprudence et essayons de d~termihe.r 

~'étendue des obligations imposl!ies ~ ces organes~ par le~ ~ 
.. 

cours des Etats-Unis et du Canada. Dans la deuxiêrne, nous\ 

\\ 
d' ~laborer Une rêglementatidn internationale sur la respon-

passons en re,vue le travail effectu~ par l' OACI en vue , 

--------------------- . 
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sabili t~ de ces organes et ensui te nous discutons s'il Y a 

besoin ou non d'une convention internationale sur le sujet. 

Dans le dernier' chapitre, nous examinons quelques,,:uns des 

points importants qui pourraient être ,inclus dans une telle 

convention. 

, , 
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INTR_QDUCTION 

In the primitive early days of aviation, air 

traffic controlwas unknown. Pilots maintained a course 

by using a cornpass and landmarkis ~n the ground; they 

would follow rivers, roads, railroad tracks and occasion­

'ally drop to a lower al,titude to read the names on the 

stations. They avoided other aircraft by following the 

rule usee and obe seen Il and pilots were alone responsible 

1 for their own safety and that of their passengers. 

En Europe, prior to'World War II, the use of 

aircraft as a rapid means of transportation for pleasure 
~, 

and c0mmerce remained marginal. Not only was it very 

expensive,'it was also reserved to those possessed of a 

pioneering spir·i t. 
1 
Only on the North American continent 

had the use of aireraft by the general public advanced 

ta a stage where the need was felt for a ground organiza-

tion to regulate flights and assist in the safety of the 

operations.
2 

Field comments: 

"This early North American kxperience 
was to have a profound effect upon the 
methods which the rest of the wQrld 
was ta adopt for the control and 

). ,. regula tion of ail? traffic .. '. " 

(1) Borins, Sandford F., The Language of the Skies, Kings ton and 
Montreal, 198), at 7. 
'(2) Field, Atnold, The Control of Air Traffie, Eton, 1980. Excellent 

overview of the various operations of ATC. 
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In the late twenties the governments built the 

first control towers in the United States and in Canada 

and a simple forro of air traffic control was initiated 

by means of signal l~ghts. While on the downwind l'eg, 

the pilot would look at the tower: a green 'light meant 
. 

" 

that he was al10wed ta land and a red 1ight that he should 

overfly the runway and rejoi'n the circuit. 

In the thirties the use of- two-way radio was 

added to the signal 1ights to coordinate air traffic. 

It simp1ified navigation as it enabled pilots to maintain 

contact with the tower as weIl as keep track ,of one another, 

thus contributing ta safer flying in poor weather condi-

tions. U1 timately, this w'as followed by the construction 

in the two eountries of hundreds of VORS (Very High Frequeney 

Omnidirectionai Radio Ranges) whi~h became the basis for a 

'system of airways between major points. VOR stations broad­

cast VHF signaIs whiéh radio-equipped aireraft used to stay 

on course. Thus, navigation became a matter of flying from 

VOR station to VOR station and, as one author puts it, "as 

easy as following a highway".3 

(3) MacDonald,'Bandy A.F., From the Gvound up, Ottawa, '23rd ed., at 
157. 

/ 
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It is at this point that flight' rules separated 

into tWQ categories,_ Visual Flight Rules (VFR) and Instru­

ments Flight Rules (IFR),' a distinction which, as we shall 

seelater, has ~ry much influenced jurisprudence involving 

ATC operators. IFR flight further increased thè need for 

air traffic control, since pilots were now able to fly at 

night, intô the clouds or in marginal weather conditions. 

In the forties en route control ,was established and air-

ways were assigned to controllers through the establishment 

of Flight Information Regions (FIRs). The use ,of radar was 

introduced for en route ~ontrollers, in 1946 for the United 

States and in 1958 for Canada. 

Air traffic control remained relative1y easy until ' 

the nGLd~fifties. AlI aircraft were propeller-driven and 

operated at s'imilar speeds. Coexistence between' IFR and VFR 
,-

pilots posed little difficulty: if the weather was good, 

everybpdy used VFR rules, if not, VFR pilots stayed home, 

therefore reducing traffic on the circuit. \ 
'. 

The situation changed dramatically in the late 

fifties and early sixties ~ith the commerçialization of the 

new jet aircraft and the enormous increase in traffic that-

i t broughJ about. The jets were much faster 1 -thereby 
, 

creating hazards for the slower propeller-driven aircraft, 



- 4 -

such as the little-known phenomenon of 'wake turbulence or 

~ing-tip vor~ices. They were also able to fly much higher, 

encroaching on the space up to then reserved to military 

aircraft. Moreover, because of their size and the position 

of the pilot in the cockpit, it became impossible for him 

to see around his aircraft and maintain his own separation. 

This new developme~t influenced air traffic con-

trol in three major aspects: the posi ti vely contr,:olled 

airspace was expanded, additional air traffic control posi­

'tions' were established and radar became much more sophisticat-

4 ed. 

The appearance of the wide-bodied jets r in the 

seventies,further increased dependence on air traffic control 

services. More research was done to imp'rove radar technology 

and the use of computerized equipment was introduced gradually 

during the same de'cade. 

Needless to say, these rapid changes have made the 

air traffic c~ntrollers~ job more demanding as their duties 

grew more complex and as they found \themselves with tqe 

daily responsibility of making, often in fractions of seconds, 

(3) Borins, 6U~ n.l. 
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decisions which would affect the safety of hundreds of 
II? 

lives. As they became more and more responsible for 

aircraft rnovements, errors in judgrnent coul~ result in 

disaster. The question of their liability, therefore, 

inevitably arose. 

Delegates at the 1944 Chicago Conference 

recognized that air traffic contro~ was an essential 

',. 

e1ement of the structure of civil aviation and understood 

the necessity of standardizing ground support facilities 

in order to ensure higher leve1s o~ safety and efficiency 

throughout the wor14. They accepted that responsibility 

for the provision of those services should fa 11 upon the 

,State and incorporated this principle in article 28 of 

the Chicago Convention: 

Art. 28 Each Contracting State undertakes, 
so far as it may find practicable, to: 

(a) Provide, in its territory, airports, 
radio services, rneteorological services 
and other air navigation'facilities to 
facilita~ international air navigation, 
in accor~ance with the standards and 
practices recornrnended or established from 
tirne to time, pursuant to this Convention~ 

ICAO provisions on air traffic are contained in 

parts ,of Annex 2 (Rules of ~e Air), in Annex 11 (Air 

Traffic Services'), in the Procedures for Air Navigation 

Services - Rules of the Air and Ai~ Traffic Services (PANS---
RAC) and the Regional Supplernentary Procedures (SUPPS). 

'1) 
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The objectives of the air traffic control services 

~re defined in Chapter 2 of Ann~x 11 as follows: 4 

(1) prevent collisions between aircraft; 

(2) prevent collisions between aircraft on 
the manoeuvering area and obstructions 
on that areai 

(3) expedite. and maintain an orderly flow 
of air traffic; . 

(4) provide advice and information useful 
for the safe and efficient eonduct of 
flightsi 

(S) ,notify appropriate organizati'ons regard­
ing aircraft in need of s~arch and reseue 
aid, and assist such organizations ~s 
required. ' , 

When aState undertakes to provide air traffic 

control services in accordance with Annex Il' of the Conven-

tion, it usually discharges that undertaking directly, 

through one of its departments, or.indireètly, ~ough a 

corp.oration owned by it. Therefore t the iiability of the 
1 

employees of tpese services will involve ultimate,ly the 

liability of the State which, for the present time, is 

governed by the Legal p,rinciples of public Law of each 

country. 

During the course of his duties, the controller 

May incur both civil and criminal liability., ais civil 

(4) Art. 2.2 
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,1 ' 
liability will, in most cases, be concurrent with his 

employer's, that is, the relevant government agency, but 
r~ 

, 

his criminal ,liability will not be shared with anyone else.' 

Criminal liability, arising from deliberate or premeditate~ 

acts, will not be dealt with herein. It should be pointed 

out however that there are countries which enforce criminal 

law against con trollers, making their position' 5 till more 

vulnerable and the need for a clearer de fini tion of l:i:abili ty 

rules m'Ore pressing. 5 

This research will-be directed essentially to the 1 

study of t1.1e civil liability of the air traffic control 

agencies. As men tioned earlier, both the liabili ty of the 

controller as an individual or his liability as "an employee 

<J 

of the State are ,left to nat,ional l~gislàtion and consequen tly, 

lack uniformdt~. Efforts towards the elaboration of inter­

national rules on this matte:t,~ started more than twenty years 

ag~ in ICAQ, have not; yet ,been successful. Our purpose is to 

examine whether or not the present situatiqn ,causes prob,lems 

of sufficien't magnitude as to make the draftinq of such 

international rules worth~hile. 

, 
(5) In consequence of the Zagreb, Yugoslavia, mid-air collision of 
September 10" 1976, e;i.ght tontrollers were tried in a.., criminal cOurt; 
severi were acquitted but one was sentenced to seven years 'impriso,nment. 
On appea,l ta the Supreme Court, the 'sentence was reduced to 3 years 
and 6 months. See MARN, Peter, "Comparative Liabi1ity of Air Traffic 
Services",. unp~blishêd', thesis. McGi11, ],9'80. ,," '. 

~~ .. -- .: 
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In the first chapter, we will study the existing 

legislation providing the legal basis for ATC liability in 

the'United States and the manner in which the courts have 

applied it, with a view to defining the evolution of the 
~ ,!yf1t ,. 

dutiès imposed on fontrollers. The process will be repeated 

in the second chapter for Canada. This will be followed by . 

a review of the work done by ICAO in regard to this question 

and by. an arialysis of the opinions an proposaIs put forward 

by the Contracting States over the years. hen, we will 

discuss in a fourth chapter the main reasons g ven in favour 
'" " ~ ~ 

or against a new international convention on ATC liability 

and, should there be one, the main principles on which it 

should be based. 

-
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CHAPTER 1: THE UNITED STATES 

1.1 The Federal Tort C1aims' Act and ,the Air Traffic 

, Control1er. 

~ 1.1.1 The Doctrine of Sovereign Immunity 

In most jurisdictions, air traffic cpntrollers 

are puBlic employees. As a result, the government of the 

jurisdiction involved will be the defendant party in a 

. suit against a control 1er and the claimant, CQuld be f'aceç1' 

wrth a pl~a of sovereign immunity. 

The origin of sovereign immunity in the united 

States as applied in suits against the federal g~vernment 

is said tp be-unclear but the doctrine is based o~ the, 

premise th.at the United States cannot be sued withou~ its 

consent'. While ~t may or may not have its roots in, Roman 

law, sovereign immunity existed as part of English common 

law and may have been carried over ,to colonial America in 

its English forrn. The ideas uriderly~ng the theory in 

common law seem to have been tha t Il the King can do no wrqng Il " 

together with the. 'divine right of kings and, the feelin9' tnat 

it was a contradicti?n 9f'his sovereignty to allow h~rn to 

. be . h' 6 s~d 1n 1S own courts. 

(6) Prosser,,. William L., Law. of Tor'ts, 4th ed., 1.971, at,970 • 

. ---------- ------- ~. ----

... 
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Prosser wonders "just how this feudal and 

monarchistiè doctrine ever got. itself translated int,o 

the law of the new and belligerently democratic republic 

in Aj:yiç::a n.. Nevertheless, the united' States was sur~ising-. 

ly iow in changing it: in spite of its obvious unfair 
" 

co sequences it survived until as late as 1946. 

Original~y, sovereign immuni ty abs.ol utely barred 
" 

any suit in damages,~gainst the federal government arising 

from common law torts. Th~ only way for a citizen to seek 

relief for injuriés, caused by a governmertt employee in the 

course of his duties was by way of private bill to the 

Con,gress. The mounting vol ume of these 1 bills beca,me over 

the years an :increasipg burden. Mor~over, since the Congress 

was ill-equipped to de termine , the facts, of the cases on 
, . 

, " ' 7 
which i t had to vote, capricio,us resul ts wo'Uld often follow. 

These reasons, added to the need to mitigate the harshness 

of th~ doctrine ~ ,led te the adoption of the Federal Tort 

Cla,ims Act of 1946 (FTCA) , allowing for the United States 

'te be '5ued in tort. S ~ , 

(7) Wright, William B., The Federal Tort Claims Act, New York, 1957, 
at 3. 
(8)'For a complete legislative his~ory of the FTCA, see Dalehite v. 

,U.S., 346 U.S. 15 (1953),74 S. Ct. 956. 

, 
,-

1 

-. , 

, , 

-
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1.1.2 Thé Waiving èf Irnmunity 

T~e FTCA by itself does not create any new 

system of liability: it s~mply states the consent of 

the United States ~o be treated as a private individual, 
\ 

wihout claim of irnmunity, in case~ where. the proven 

negligence of its agents or employees has caus~d damages 

to a third party. 

The relevant stipulati,on reads as follows: 9 
\ 

," Subject to the prqvisions of chapter 171 
, of this title, the d.;i.strict, coUrts ... shall 

have exclusive jurisdiction of' civil actions 
on claims against the United States, for 
money 'damages, ,accruing on and after January l, 

.'1945, for injury or 10$s of property, or 
personal injury or death caused by the 
negligen t or wrongful act '<;>r omission of any 
employeè of the Government while acting 
within the scope of his office or employment, 
under circumstances where the United States, 
if a private person, would be' liable to the 
claimant in accordance with 'the law of the 
place where the act or omission occurred." 

Th~ Act was ini ti~liy acknowledged as na general' 

waiyer ,of gove'rnmental immunity in tort, limited only by 

enunciated exceptions"~O 

(9) 28 USC 1346 (b), ' 
(lO),eomment. 'the Federa~ Tort Claims Act", 56 Yale 1. J. 534, 1947, 
at>536. '" 

. ' 
... 

'. ·f -- , 
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1.1.2.1 As a private Person 

The meaning of Il'private pers on Il is not discussed 
\ 

in the législative history o~ the FTCA but the words hâve 

bêen put before the courts for interpretation on several 

occasions. The government has argued that they should be , 

read as excluding its liability for the performance of 

activities which private persons do not perform : that is, 

" there would'be no liability for the negligent performance 
, 

of a uniq~ely governmental function. 

Bad this argument been accepted, it would have 

considerably d~minished the usefulness and efficiency of 

the FTCA. Fortunately, in Vahl~~~om v. Un1~ed State~,ll 

the court refused to give i t such a narrow construction, 

,stating: 

"While the af~a of liability is circumscribed 
by certain pre;"visions' of .the Federal Tort 
Claims Act, aIl governmental activity is 
inescapablY uniquely governmental .•• There 
is nothing in the tort claims act which shows 
that Congress intended to draw distinctions 
50 finespun and capricious as to be incapable 
of being held in the mind for adequate form~la-

, . 1 tion .•. The broad and just purpose which the 
statute was designed ta je~fect was to cornpensate 
the victims of negligence i'ii"the cQnduct of 
.governmental activities in circumstances like 

"unto those in which a private persan would be 
" iiablè and not to leave just treatment to the 

caprice and legislative burden of individual 
private laws". 

(11) 228 F.2d 819 (8th Ciro 1956). 
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This refusaI te! restrict the import of the 

FTCA was well-received and followed in subsequent cases. 

1.1.2.2 Employee of the Government 

Employees have been defined in the Act to include 

offic~rs or employees of any federal agency, member of the 
1 

military or naval forces of the United States and persons 

acting o~ ~eha~f of a federal agency ih an official capacity, 

temporarily or ierm~ently in-the service of the united 

States, with or without compensation. It inciudes corpora-

tions acting as instrumentalities or agencies of the .United 

, 12 
States but excludes any- contractor with the U.S. .' 

1 

The Federal A~iatiop Act of 1958 created a special 

agency, the Federal Aviation Agency, later the Federal 

Aviation Administration (FAA) which was given the mandate, 

~nteA alla, to develop and operate a common system of air 
13 . 

traffic qontrolfor both mi~itary and 'civil aircraft. 

In ·196'7-, the FAA lost its independent status and 

was transferred as an entity to the newly established 

Department of Transportation (DOT) as one of a number of 

administrations within the DOT. 14 

(12) 28 use 2671 
(13) Federal Aviation Act of 1958, 72 Stat. 737-806 as amended, 49 use 
1301-1342 (1964) _ .", 
(14) The Department of Transp~~tation Act (in force April l, 1967), 

·89 Stat. 931, as amended, sectign 6(d). 

t' 
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Before the~ creation of the FM, the Civ,il Aero-

nautics Administration (CAA) , i ts forerunner, had established 

an air traffic control network ror the safe and efficient 

handling of instrumen t flight operations. The CM had set 

criteria for the certification' of air traffic controllers 

and published standard procedures to be followed in the 

con trol of ai,r traffic. 15 Therefore, the air traffic control 

personnel of the United States J working under the j urisdic-

tian of the FAA, within the DOT, undo~tedly fall into the 

cate,gory of ,government employee as described in the FTCA 

and are subjected to i ts provisions . 

'1.1.2.3 "Acting wi thin the scope of Ernployrnent" 

The governrnent can be held' liable _ for the ~negli-

gence ,of i ts employeês or agents only in cases in which 

'those were acting wi thin the scope of the authori ty actually 

conzerred. upon them. The liabili ty of. the government is 

thus limi ted to the sarne extent as the liabili ty of the 
-

pri vate ernJ;:üoye r under the doctrine of 1te..6 po nde.a.t ,6 u.pelt-<-olt 

or vicarious liability. 

\ '--_"\ "The course o~ employrnent Il 1 says Fleming, "is 

an ahsive concept which provides ample scope'for pol~cy 
1 \ 
1 \ 1 \ , J 

(15) igert. John J., "Instrument Flying Ru1es (IFR) - The Liability 
of the Government", 44 J. Air L. & Corn. 333, 1978, at 334. 
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deci~ions and, despite the vast volume' of case law, has 

failed to acquire a ,high degree of precision Il,.16 

The FAA, in accordance with its mandate to take 

··charge of the air traffic control system, has issued over 

,the years various operations manuals for the air traffic 
" , 

controllers. They desc~ibe the services to be provided 

and the man~er i~ich they ~re to be provided. As of 

January l, 1976, prdcedures governing controllers have been 

17 c0ndensed in a single FM manué:\l and the rules therein 

have also been codif,ied in the Federal Aviation Regula-

v • 18 
tlons. 

Although, as we w.ill see later, the scope of 

the duties of the controilers' remains a very controversial 

issue, the provisions of t,he manual are a starting point 

to ascertain whether or not the contr·olle.r: was·acting 

withiil the scope' of hi~· employment. 

Private claims against an air traffic controller 

for the negligent performan'ce of .his duties will involve 

the liabili ty of the United States government urtder the 

FTCA. The principle has been stated ,very clearly in the 

(16) Fleming, John G., The Law of Torts, 6th ed., 1983. at 349. 
(17) FAA Order 7110.65C (1982) 
(18) The Federal Aviation Regulations (F.A.R.) can be found in the 
Code of Federal Regulations (C.F.R.) at Title 14. 

l' 
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landmark case of Ea.6te.Jtn A-iJt LOle.6 v. Un..(.on Tltu.6t Co .19 

This was an action arising out of a collision which 

occurred between an airliner and a mili tary aircraft 

on final approach for landing at the Washington National 

Airport. AlI 55 persons aboard the passenger pl:ane were 

killedi only the pilot of the rnili tary aircraft survi ved. 

The proximate cause of the accident was found to be the 

negligence of the control tower operators who cleared 

both planes for landing on the sarne runway at approximately 

the sarne time. 

One of the' argurnen ts put forward by the govern-.., 

ment for i ts defence was that the air traffic control 

personnel performed uniquely governrnental functions of a 

quasi-regulatory nature and that the FTCA did not permit 

suits based upOn the performance of such duties because 

there was no similar private liability. Reviewing the 

history of air traffic control in the U. S ., the court reason-

ed tha t be fore the governrnen t unde rtook ta provide those 

services i tself there was no reason why a pri vate indi vidual 

or a private corporation could not constrUct an airport and 

operate a control tower rnanned by i ts own-_ope rators certicat­

ed by the CM. Such an indi vidual or corporation would 

(19) 221 F.2do62 ·(D.C. 1955). 

---1- -- -- ------
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certainly have been held liable for the negligence of i ts 

pri vate ly employed tower operators. It followed there fore 

that when the United States ,entered the business for itself, 

it assUmed a l'ole which might be.- and was assumed by private 

interests. "Hence.' .. ", the court said, "the government is 

liable for the negligent açts or omissions of its control 

tower operator.s in the performance of their functions and , . 

d
. ..20 

ut~es ... 

The ruling of EMteJtn AÜt U.l1e6 ;i.s now weIl 

establ~shed and stands fast despite stibsequent efforts 

on the part of the U.S. goverrunent to overturn it. 

1.1.2.4 Cause of Action 

The cause of action envisaged by the FTCA :iI:i? the 

negligent or wrongful act or' omiss'ion of the governmen t 

employee. These re fer ta the general concepts or ttle law 

of negligence. Courts have held on various occasions that 

the rules of negligence apply to the air traffic controller, 
. , 

but what constitutes negligence for an air traffic contra1ler 

has evolved significantly over the past years and will be 

di scussed he reinafter. 

(20) Idem, at 74. 

t,- .. , 



- 1,8 -

" 

1.1.2~~ Law Apelicable 

According t9 the FTÇA, the actionàble act or . . 

omission of the government employee 'is ,to be' app,re~iated 

Il in aècardance wi th the law of the place where the act . . ~ . 
, 

or omission occurred" . This is ~ontrary to the traditional 

conflicts of law rule th,a't the law oÎ the place of, the 
, " 

harmful impact governs tort liability .. ,21 The discrep~cy 

between the statutory languag~ and the traditional rule 

was sol ved in R-<"c.haJtd-6 v. U n-<..ted St.a.te.& '.22 The Supreme 

Court said that the forum had to apply the entire law of 

the place of 'the act or omission including the law govern-

~ ing the choice of law. 

A good illustration of this rule, as applied in 

an air traffic control case, is Ve.ai v. Un~te.d State6. 23 

Deal's plane crashed in Arkansas allegedly because of the 

negligence on the part of the controllers located ~n Memphis, 

Tennessee. In following the Richards approach, the court 

referred first te Tennèssee conflicts law since it was the 

place where the negligeri~ act had taken place. Under 

Tennessee law, the law which'governs actions for wrongful 

(21) J..eflar, Robert A., American. Conflicts Law, 3rd ed., 1977), 
chapter 13. 
(22) 369 U.S. 1; 82 S. Ct. 585 (1962). 
(23)' 413 F. Supp 630 (W.D. Ark. 1976). 

-
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death is the law of the place of harmful impact ~ "Sinè,e 

the accident haq occurred in Arkansas, the second step wa~ 

to look into the Arkansas comparative neglig,ence statute 

to find out the rights of the parties. 

The' choice of the lex loc~ 'dei~ct~ can have very 

important effects in air traffic control accidents where 

deaths are involved, which is t09 bften the case. At conunon 

law, no pri vate cause of action arises from the dea th of a 

human being. Thererore, the dependents and relatives of a 
1 

deceased person must refer ta the relevant state statute 

for their right ta recover under the FTCA. The Wrong,ful 

Death Acts, as they are called, do vary from one state to 

the other. Persans entitled to bring the action, the extent 

of re~overy, the effect of contributory, negligence, admissible 

heads of damages, are but a'few'of the elements which may 
, ' 

differ. In other words, the result of'a suit may change 

acqording to which control tower was in charge of th8 flight. 

A good example for this is the above-mentioned case 

of Ea..6teJLn" AJ..JL L-Lrtefl. The passengers of the Eastern airliner 

were killed wh~n it crashed in the District of Columbia 

because the government control tower operators in Virginia 

failed to issue timely warning that another pl~ne was also 

on final approaeh. The U.S. Court of Appeals for the District 

of Columbia held that when the death oceurs in astate other 



) , 

" 

. . 
thafi 'the one where the wron9'ful act, or orniss-ton occurred, 

the' F~CA obliges US ,to disregar~ thè 1,aw of the placé of 
t • ~ ~ 

inju,ry and' to app1.Y the: law of the state where the tort 

'occux-red. In 'Eàa1;~rn, the de~th statute of ,Virginia, 

which. at "the Urne limi ted th.e recovery to $15 000 'was 

.applied inst'e,ad' of th~ statute of the District of Columbia 

i.n which recovery 'was unlimited. 

" However, the FTCA prescribes its own limitations 

periods and state laws will not apply on this po~nt. A 

. clairn will be barred if' the action 1s not filed within two 

years and the courts have always applied this provisi~n 

very strictly. 

1.1. 2.6 Jurisdiction 

The FTC~ 'confers on the federal 'District .Courts 

exclusive jurisdiction ·f--or actions fiIed' under it. It also -;'t 

provides that ~ivil,suits'against the united'States qnder 
. . .' '24 

the Act shall be tried without a jury. This rnight represent 

a .dis tinct advàntage for the ,air' traffic controller: i t 

has ofte'n been said that in, suits against air carr,iers; 

juries tend to ~e o~erly'ihfluenced by' the human circumstanc~s 

of the case, with the corresponding affect this has on the 

amount of the awards. 

( , 

(24) 28 use 2402 

" 

,~ 

J 
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The co~rtJ of App~als have jurisdiètion 'of, appea1s 

frorn the final decisions of the District Courts except where 
, . 25 

a direct review rnay be Ijad i;n the Supr~rne Court. _ 

1. 1. 3 Excepti:ons 

The government did nDt however completely abandon 

its iIMlunity to suit. The FTCA contains no less than thir­

. teen situations to which the waiver of irnmunity does ~ot 
26 

apply. Thus, the FTC~ is on1y', a limi ted wai ver of iJlUl'luni ty 

and the Unit~d States rnay be found liable only in the' manner , 
. 27 

a,nd to the qegree to which it has consented. 

E~r1y' cases ,involving sui ts agai~st the Uni ted 

States alleging negligence on' the part of air traffic con-
o .... ) 

tz:olllefs, gave rise' to .~ ,variety' of de fences based on the'se' 

special provisions o,f the Act. We will review hereinafter 
, ' 

'the ones rnost, 'cornmonly usëd by the U .S. governrnent in 

attempting to exclude the A'l'C employees from the application 

of the FTCA. 

1.-1.3.1 Discretionah Function 

By far the rnost controversial and thaJnQst' litigated 

of the exceptions contained in the FTCA is the first one, 

(25) 28 USC 1291 
(26) 28 use 2680 
(27) WlLLght v, U.S., 56a F.2d 153 (lOth Ciro 1978), cert. denied 
439 U.S. 824, 99 S. Ct. 94 (lQ78) • 

-
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which provides that it will not apply ta'claims ba~ed' upon 

the- exercise or performance or ,to the failure to exeréis,e 

or perform a discretionary function_2~ 

THe general idea underi'ying that exception is" 
, 

that the gove1;'nment will not be Hable ~or t,t1!9 ac:ts of· i ts 
, , 

employ'ee if the negligent act in.questïon involves judgment 
, . ' 

or the exercise of :discretion. If, ,howeVer, the ernployee 
, " 

is ~erely performin~ tasks in accordanc~'with prescribed 

procedures, there. will 1;>e Ùability for any ne91igent act , . 
\ . 

or omission • 

. A major, problem encountered in analyzing this 

~xernption is th·~. statutory rreaning of the term '~discretion". 
.' , 

Neither the ~c.t itself nor :its legislative history provides 

us with a clear definition and jurisprudence on this matter 

29 . 
see~s quite hesitânt te offer one. 

The exception of "discretionary function Il was 

the second argument put forwàrd by the gover~ent in Ea..6.teJLn 

A-ilt U .. ne.6 v. Un.<.an Tltu...!l.t.·' The government alleged that 

"tower operator duties are public in nature and involve 

th.e exeref.se· of discretion and judgment" which barred uany 

claim against the U.S. 

(28) B1akeley, Briàn.~ "Discretion and the FAA: an Overview of the 
'Applicability of the Discretionary Futiction Exemption of the Federal 
Tort C1aims Act 'to FAA Activity", 49 J. Air L. & Com. 143, '1983. 
(29) Reynolds, Osborne M., "The Discretionary Function Exception of 
the Federal Tort Claims Act", 5 7 Geo. L. J. 81, 1968. 

\ 
\ 
\ 
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,The court rejected the argument and held that 

al thpugh discretion was exercised when the FM decided to 

operate the control tower, the tower personnel had 110 

discretion to operate it in, a negl~gent manne~. It went 

'. 11 30 on to state ,uneqUl.voca Y": 

"We hold that tower operators merely 
handle operational details which are· 
outside the area of the discretionary 
functions and duties re ferred to in 
s. 2680 (a); and that, consequently,* 
the Tort Claims Act permits the Govern": 
ment to be sued fot damages sustained 
because of their negligence". 

The' court added that the negligent acts and omissions 

found by the Court in the case were not "decisions made 

"at a planning lèvel" and did not invol ve any consideration 

important to the practicability of the government' s program 

of controlling air traffic at public airports; the court 

repeated that the tower operators had acted, or failed to 

act, a t an operational leve!. 31 

In 50 ruling the court had relied on the earlier "!I 

decision 'of Va..ieh.i:te v. U nA.:ted S:ta.,te.6 32 in whi,ch the' Supreme' 

Court made for the first time a detailed examination of the 

discretionary function exception .::tnd attempted to set its 

bourldaries. 

(30) Su.p!Ut, note 19, at 75. 
(31) Idem, at 78. 
(32) Su.pJta.. note 8. 

.. --~~--------~ --- - ----_.-
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Va.!eh.Lte. was 'an action to recover damages for' 

a death resulting from a disastrous explosion in Texas 
... 

City of ammonium nitrate'fertilizer produced at the 

instance, according to the specifications and under the 

control of the United States for export to increase the 

food supply in areas under military occupation during 

World War II. 

Although no precise definition was given" the 

court said in Va..teh-<.;te that "'where there is room for policy 

judgment and decision,' there is discretion" and that deci-

sions "responsibly made at a planning level rather than 

operational level involve important considerations for 

government programs and are therefore discretionary within 

the terms of the statutory exception". 

The next significant Supreme Court decision 

interpreting the discretionary function exception was 

InCÜ-a.n ToW-ing v. Un-i;ted S;ta.;te.6. 33 In it, the united States 

was held liable for damages attributable to the Coast 

Guard' s negligeItce in permi tting a lighthouse to bècome 

inoperative after it had exercised its discretion to 

provide lighthouse service. In discussing the application 

of the discretionary function exception to the acts in 

(33) 350 U.S. 15 (1953), 76 S. Ct. 122. 

" .J 

.' 
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question, the Court us~d the tort law princip le of the • 

"Good Sarnari tan Il and ,said that once the Coast Guard 

exercised its discretion to provide a,lighthouse ~nd 

engendered reliance or its c~mtinued existence 1 i t was 

under a dut y to exercise' reasonable cat~ to ensure i ts 

proper operation .. 

Va..le.h-<.t:e and Ind-<.a.n rowing are said to have 

developed three lines of analysis in determining the scope 

of s. 2680 (a)',: the "planning-operational" t "Good Sama):'itan" 

and nquality of decision". 34 Most decisions involving air-

traffic controllers ci te one or the other. 

The ruling in EQ~.teltn Ailt L-<.ne.6 that the ATC 

functions are merely operational and the failure of the' 

courts to recognize that in sorne situations the controllers 
~ 

do exercise discretion has been cri ticized.. 35 It has been 

sugges ted that de termina tion of governmen t liabili ty should 

be made according to the quali ty of decisions which the 

operator' s job en tails rather than on th~ operational 

versus planning level distinction. As Rqsen puts it: 

"Rather. thcn invariably comparing the 
status of subordinates, such as mail 
truck drivers and air traffic con,trollèrs-; 

(34) Garrett, John R., "Scope of the Discretionary Function Exception 
under the FrCA". 67 Geo. L. J. 879, 1979, at887. 
(35) Rosen, Thomas E., "The Federal Tort Claims Act: Discretion and 
the Air Traffic Controller", 38 J. Air 1. & Com. 413, 1972, at 420. 

----- ------_. , 
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:, i t is more reasonabl'e for the courts to 
recognize that there are qualitative 
differences in cer~ain of their d~cisions". 

In ~upport of this argumen t, i t is worth men tion-

ing that the rAA Air Traffic Control Manual recognizes 

that the con:troller will be confronted wi th situations not 

covered by i t; accord~ngly 1 paragraph 1 instructs con trollers , 

to use theili 'Îbest: 'j~dgnient" under such circumstances. 

The governmen t ttied again in sUbsequent cases 
, 

to argue that the functions .ofl the air traffic' contr~ller5 

involve di'Scretion but the court held fast to the rule 

that the "discretionary funçtion'" exception does not protect 

the governmen t from liabili ty' for the negligence of i ts 

cbntrollers. In Ingham v.·Ea...6:te.Jtn A-<.Jt.U.ne...6 Inc.. 36 
the 

failure of the controll~r to give to the crew notice of 
'\, 

adverse weatheJ;' change and reduction in ground visibili ty 

was found to be the proximate cause of the crash. This 

omission of the controller 1 the judge determined 1 cons~i tuted 

evidence of negligence on .the part o,f the government because 

a spec'ific provision of the Air Traffic Control Procedures 

Manual required that changes in the weather candi tions 1 when 

they fell under a- specified minimum, were to be reported to 

(36) 373 F.2d 227 (2nd Ciro 1967), cert. denied 38Q U.S. 931 (1967) . 
~, 

.. -------
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the pilot as necessary. 'On ce again 1 the governmen t arguèd . ' 
• 'I 

that reporting weather ~hanges when th~ visibility was still 

above the minimum was a "discretiona~y- function Il and there-' 
, 

fore could not serve as ,a basis for imposing tort liabili ty 

under s. 2680 (a). The court rejected this conten tion, 

rei terating the positions held in Va.l e.h-<.te and in 1 nd,i..an 
" 

Tow-<.ng and la ter in Ea.6te/tYL A,{./t U.ne.6 that Il discretion was 

exercis~d when i t was decided to opera te the tower, but the 

tower personnel had no discretion to operate it negligently". 

It seems weIl established naw that the courts will 

not accept a defence of discretionary function when the 

negligence' of an air traffic con troller is invalved. However 1 

acco~ding t6 Blakeley, 37 i t could have an effect in deter-

mining the stàndard of care by. which to judge the acts af 

the con trollers. 'He ci tes the case of M-i.lle./t v. U n-<..ted 
• J 

S:ta.,te~·38 in whi'ch 'the' court found that the crash was not the 

res':lltof the negl-lgence of the cantrollers who had cornplied 
. 

wi th FAA procedures., The j udges rejected the plaintiff 1 s 

argument that thé FAA should be held liable fOI the crash 

because i t had failed to promulgate more stringent procedures. 

It was held that the decision not to adopt stricter reg\lla-

tions is within the scape af the discretionary function , 

(37) S~pJta., note 28, at 163. 
(38) 522 F. 2d 386 (6th Cir. 1975). 
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excêption, thereby recognizing implici tly -the "policy-

making" character of that governmen tal acti vi ty. 

1.1.3.2 Misrepresentation 

The government has also reli'ed occasional1y on 
'. 

the de fence of "misrepresentation", another of the excep­

tions provided by the FTCA. 39The basis of this defence is 

that the government'will not be liable for the acts of 

its employees for deceit or inaccurate portrayal of a 

situation. The leading case for the çorrect in terpreta­

'tion of this .exception is United Sta.te.6 v. Neu.6ta.d:e 40 

in which it was held: (1) the exception of ~isrepresenta-

tion comprehends claims arising out of negligen t as weil 

as willfu1 misrepresentation; (2) where the misrepresen-

tation is mere ly inciden tal to the gravamen of the claim, 

the exception is inapplicable. 

The defence has especially been raised in cases 

w~ere the controllers have provided the pilots with . 
inaccurate information as in the case of Ingha.m where the 

o 

airliner crashed while attempting to land on a runway 

which at the time of the accident was engulfed in swirling 

ground fog. Failure of the part of the approach controller 

to report important weather changes was the cause of the, 

accident. 

(39) 28 use 2680 (h) 
(40) 366 U.S. 696 (4th Ciro 1961), at 702. 

------------.---,-~--------
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In that case, although the court agreed with the 

government that the misrepresentation exception applied to 

negligent as weIl as to intentional misrepresentation, and 

that a mis.representatio~ could resul t from the failure to 

provide information as weIl as from providing wrong infor-

mation, it re~~sed to accept it as a defence in the case 

at hand, stating that: 
1 

"Where the gravarnen' of the complaint is 
the negligent performance of operational 
tasks, rather than misrepresentation, the 
government may not rely upoq s. 2680 (h) 
to' absolve i tself Bf liabili ty". 

This position had already been taken in Un~ted 

'> AA.-IT.. L~ne.6 v. WA.-ene.It,'41 a mid-air ,collision case between a 

commercial airliner and a U.S. Air Force jet fighter. The 

government had also tried to plead m~srepresentation there-

in because the flight plan had been approved by the con-

trollers which implied tha~ the airway was clear when in 

fact it was not. Here again, the court rejected the claim 

of misrepresen ta tion as being "misplaced" since the real 

cause of action was negligence, in this case, failure of·a 

dut y to warn, rather than-rnisrèpresentation. 

-(41) 335 F.2d 379 (9th Ciro 1964), cert. denied 379 D.S. 951 (1964) • 

. , ' , , 

, 
!. 
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Thus, the point has been well-answered and this 

exception to the FTCA does not constitute a viable defence 

for the government in air traffic control cases any more 

than the "discretianary function" exception. 

1.2 The Law of Negli~ence and the Air Traffic Controller 
',,--

It has' already been men tianed that the FTCA does 

not create a new system of liabilitYi it only applies_to 

the gavemment the rules ap~licable to a private persan, 
-

that is, the traditional concepts of negligence law. 

This was clearly expressed in K-tng v. Un .. U:ed 

42 
S.ta..te.6. In that case, the plaintiff, Mrs. King, had sued

l 
.Î 

the United States under the FTCA to recover damages caused 

by a student flyer af the U.S. Air Force when he crashed 

a training plane into her house, setting fire to and destroy-
, 

ing the house and its contents. At the beginning of their 

judgment, the judges made the following statement: 

"There are no special statutory provisions 
that regulate or govern the responsib~lity 
of persons owning and ope~ating airplanes. 
In the absence of such statutes, the rules 
of law applicable generally to to~ts gove rn. 
The ordinary rules of negligence and due 
care are invoked ri • 

• _ 1 

(42) 178 F.2d 320 (5th Ciro 1950). 
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King has been quoted approvingly in several 

subsequent cases and its principle is not questioned. 43 

What constitutes negligence is, under the FTCA, 

to be determined by the law of the place wher~ the act or 

omission occurred. In most jurisdictions, actionable 

negligence consists of a dut y, a violation thereof and 

consequent in jury. We will thus examine how the courts 

have applied these pasic concepts to the air traffic con-

- trolle rs. -,,--

1.2'.1 Dut y of Care 

1.2.1.1 Sxistence of a Dut y 

The first attempt to have the judicial authori-
< 

ties recognize the existence of a dut y for the air traffic 

44 controller was the 1941 case of F.<.YlO e.!ta v. Thoma..6, an 

action for personal injurie~ suffered as a result of a 

ground collision between two aireraft àt the Detroit City 

Airport. Finfera had completed his landing and was proeeed-

ing to taxi wh en he was struck by Thomas then about to take-

off. Plaintiff insisted that 'he had a right to "rely on 

(43) See Sehu.Ue..tu6 v. U.S., 277 F.2d 322 (5th Ciro 1960), 'at 325; 
F4ank~n V. U.S., 342 F.2d 581 (7th Ciro 1965), at584; Am~can 
~n~ v. U.S .• 418 F.2d 180 (5th Ciro 1969), at 191; Sp~ng 
V. U.S., 455 F.2d 222 (9th Ciro 1972), at 226. 
(44) 1 A~I 949 (C.A. 6th Ciro 1941). 
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light and radio signaIs from the airport 'signal tower" and 
/' 

tha t "no signal; nei ther red, white, nor green ligh ts were 

flashedi nor did any message by radio came to him from the 
\ 

tower ...... Plaintiff's plea was unsuccessfuli' the court 

said that no dut Y existed because of the rule of the Board 0 

of Aeronautics of Michigan that "upon landing upon an air-

port, a pilot shall assure himself that there is no danger" 

of collisiôn ... " and because the Ci ty of Detroi t., which 

maintained the tower, regulated ground traffic only "as a 

matter of accomodation" and therefore could not be held 

liable. 

Eight years later, in Ma~~no v. Un~ted State~,45 

it was recognized that controllers do owe a dut Y of care. 

Marino was a tractor operator who was severely burneè after 

his tractor was struck by an army airplane taxiing on the 

ai,rfield where he was working.' Plaintiff had been instruct-

ed to watch the tower constantly for signaIs when p~anes 

were moving on the taxiway. Before the accident in q'uestion, 

he had not received any. The court held that the tower 

operator had a dut y to exercise reasonable care and that 

i t was nunecessa~y to discuss whether these duties were 

(45) 84 F. Supp. 721 (E.O. N.Y 1949). For a similar. more recent case, 
see Moloney v. U.S:. 354 F. Supp. 480 (5.0. N.Y. 1972). A gardener, 
cutting grass at the end of the runway. sustained injuries vhen he vas 
struck 'by jet blas t from an airplane. Although Moloney' s contributory 
negligence barred recovery, according to N.Y. State law, the U.S. vas 
found negligent. The court found that the taver had a dut y to notify 
the departing planes to look out for the grass cutters. 
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primarily for the protection of pilots and planes, or of 

civi1ian workers and equipment". P1aintiff was thus entit1ed 

to receive compensation for his injuries from the United 

States under the FTCA. 

In the better-known case of Ea6te~n Ai~ L~neô v. 

Union T~u~t Co., after a careful review of cases invo1ving 

other services provided by the government, the eourt copcluded 

to the existence of a dut y for the air traffic eontroller and 

held that in case of neg1igence of the controller to fulfill 

this dut y, the government was liable. 

To whom is this dut Y owed? Air traffic controllers 

have a dut Y towards third parties and objects on the ground 

and to pilot~, aecording to Ma~no and Ea6te~n Ai~ L~ne6. 

It extends to the aireraft, pas~engers, crews and cargo, as 

said in Ingham. In a 1975 case,46 the court addèd that there 

was "no reason to exclude parachutists". 

1.2.1.2 The Good Samaritan or Reliance Doctrine 

In the Fin6e~a case, plaintif! had argued that, " 

according to the Good ('Samari tan rule of common law, he had 

a right to rely on the cqntro1 tower personnel. 

" (46) Flteeman v. U.S., 509 F. '2d 626 (6th Ciro 1975). 
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This rule of tort liability holds that whenever 

one voluntarily cornes ~o the aid of another and the latter 

rel~es upon such an undertaking, there is imposed upon the 

former a dut y of care at least to 'the extent of not placing' 
, ' 

the person acting in reliance in a more dis~dvantageous 

position that he was prior to the voluntary undertaking. 47 

o 

Although the argument ~id not succeed in F~n6e~a, 

it became in subsequent cases the basis on which courts 

p,redicated government liability • 

. . , 
When the statutoI)" exceptions, of "discretionary 

function II ~nd "misrepresen tation" of the FTCA failed to be. 

rec~ived by the courts, -the governrnent often tried to rely 

on the cornmon law defence of "no dut y" . However, each time 

the defence of' "no dut y" was r~üsed(, the court reaffirmed 

that when ,the government undertakes to perform services, 

which in the absence of specifie legislation would not be 

requir;ed ot it, it will 'nevertheless be· liable if these 

. . . f dl' l 48 act~v~t~es are per orme neg ~gent y .. 

1.2.1.3 Extent of the Dut Y 

If the existence of a dut Y of care is now fully 

admitted, there·is however far less agreement when it cornes 

o 

(47) Eastman. Samuel E •• "Liability of the Ground Control Operator for 
\ Negligence .... 17 J. Air L. & Com. 170, 1950. at 175.' 

(48) The first case to state the ru1e explicit1y lB W~eneJt v. U .S. , 
>5LLp!r.a. n. 41. 
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to defining the scope of that dut Y and the standard of care 

imposed on the air traffic controller. 

Shawcross and Beaumont admit that it is i~possible -. 

at present to express any general opinion as to these' duties 
, ' . 

and liabilities, but offer the following suggestions: 49 

(i) that persQns ex~rcising air traffic control 

are under a dut y to take reason~l,e car~h giving instruc­

tions, permissions or a,dvi'Ce whi h the,/person to whom they 
_0.---

are given is Iegally bound to obey or'obtain and they and 

those responsible as their employers would be liable for 

any damage caused by a ,breach' of this dutYi-

(ii) that 'they are probably ~der a similar dut y 

and Iiability in ~espect of any instructions or advice issued 

wi th the in ten tion that they should be acted 9n 1 even i,f nO,t 

failinç within the categor~~s of instructions which_ the 

-recipien~ is legally bound to obey; 

(iii) that they are probably aiso under a dut Y to 
(il 

take reasonabl~ care to give aIl sueh instructions and advice 

as rnay be necessary ,to promote the safety of aircraft within 

their ar~a of responsibility, and would therefore be Iiable 

for negligently omitting to give such instructions or advice 

as weIl as for negligently giving incorrect instructiGns or 

advice. 

(49) Shawc ra SB and Beaumon t • On Ai r Law J 4 th ed·., London, 1977, 

; 

--------~ "--. -_ ... __ .- ._---- . 
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Over the past thirty-five years the courts of the 

U.S. have been trying to shape guidelines which would keep 

pace with the fast developing civil aviation and at-the sarne 

time reflect their concern for the saféty of the public in 

general. 

Various authors have analyzed the relevant juris· 
; 

prudence since the M,alt,tno case of 1949 and have concluded 

to a definite trend towards a greater expansion of the con~ 

troller's liability.50 We wi~l study'hereinafter'the, 

successive stages of this evolution. 

separation 'of Aircraft 

At firs't, the U. s. courts were considerably 

reluctant to impose affirmative duties on.the air traffic 

controller. Malt.,tno v. U.S. had lïrnited'his obligations to. 

advising aircraft of ground obstacles or other aircraft 

'which the controllers know or should reasonably have known 
, -

to èonsti tute a cc;>;Llision hazard. 

In the 1955 case of Smeltdon v .. Un-i-ted S-ta..t.u 51 ' 

a contro11er accurately inforrned a pilot that visibility. 

(50) See Levy, Startley J., '''The Expanding Responsibility of the Govern­
ment Air Traffic Control1er", 36 FordhaulL. Rev. 401,1968; Ear1y, 
Stephen IL e-t a..l., "The Expandirig Liability of Air Traffic Controllers", 
39 J. Air L. & Cam. 599,1973; Rutledge, Eugene W.,."Expanding Liability 
of-Traffic Contro11ers for Aviation Accidents", 37 Alabama tawyer 551, 
1976-. ' 
(51) 135 F. Supp. 929 (D. Mass. 1955) . 

. .. 
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.' 
was below FAA wepther minimums for a VFR landing but never-

theless granted him a clearance to do it; the aircraft 

entered fog and c'r,ashed.' The plaintiff tried to argue 

that the control tower operator had a dut Y to assist the 

pi~ot and his passengers by pr~viding advice and informa­

tion for a safe landing and-that he had breached that dut y 

by allowing the pilot to land VFR when he knew that weather 

did not permit that type of landing. The court absolved 

the controller from aIL liability on the grounds that he 

had adequately warned the pilot of weather conditions. The 

co~rt ruled that it was the pilot's responsibility to decide 

the landing procedure to'use on the basis of his own obser-

vat ions and the weather forecasts transmitted,by the control 

tower. Moreover, in a dictum, the court added that the 
1 

operator's duties were limited to maintaining control of 

the airways to prevent collisions between aircraft within 

the control zone and.to prevent danger arising from obstacles 

on t4e movement area. 

In New Yo~k A~~way~ Tne. v. lfn~ted Stateô 52 an 

belicopter, cleared to land, descended onto a truck, parked 

on the' touchdown area. Th~ owner of the helicopter brought 

action against the united Snates. on the ground that the 

(52) 283 F.2d 49,6 (2nd Ciro .1960) . 

. . , 

, ' 
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\ 

controller had been negligent in issuing the clearance at 

that particular moment. The judges did not accept this 

allegation, saying that a pilot who has received a clearance 

"may not fly blind and rely on the flight coz:1 troller for 

his eyes". The clearance provided by the controller was 

deemed to be permissive in nature and not mandatory, and 
. 

did not relieve the pilot of his dut Y of exercise lia reason- "'" 

able degree of caution in executing the provisions of the 

clearance" . 

Primary Responsibility of the Pilot 

The U.S. governmen t h'as often contended that the 

primary responsibility for the safety of the aircraft rests 

with the pilot. This defence 15' based, first, on the 

F d l . . RI' 53 d th th t e era Av~at~on egu ations an on e argument a 

the pilot, being a well-trained.and experienced professional 

should be fully capable of operating his aircraft. 

The responsibility of' the controller in, the Sme~do~ 

case 1 had been held ·to terI1;\inate at the departure from _the 

control zone. Five years later, in the case o.f Sc.hu;,tt,eA:u-O 
, 54 
v. U~~ted State4 an even narrower approach was taken. 

(53) Part 91 F.A.Rs, s. 91.3 (a): The pilot in command of an aireraft 
'ls' direetly' responsible for) and is the final authority as te, the 
operation of that aireraft. 
(54) Su~ n. 43. 

-• J 
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The action arose out of a mid-air collision, in a control 

zone and within view of the traffic controllers, of two 

planes, owned and operated by flying schools. The District 

Court found the D.S. negligent in that the controller fail-

ed to instruct the pilot to alter his course and to proper-

ly space the two aircraft. The Court of Appeals reversed 

the judgrnenti i t held that "when ~flying in visual flight 

rules weather conditions it is considered the direct res-
1 

ponsibility of the pilot to avoid collision with other 

aircraft If. The Court relied on the Ci vil- A"i.r Regulation 

wnich provid~s that the pilot has the ultimate authority 

as to the operation of his aircraft~ The issuance of clear-

ances and information to the pilot by the controller were 

held ~o Raid" pilots in avoiding collisions. The Court 

admitted that there might be a greater dut Y and responsibi-

-li ty upon the_ control tower of aircraft operating under 

instrument flight rules, and a lesser responsibility on the 

pilot in such a situation. However, in the present case, 

the judges went as far as saying that even in the presence 

of negligence of ATC, there was no cause of action in a VFR 

situation. 

The same reasoning prevàiled in M~!!e~ v. Un~~ed 

S~a~e~55 where the court reiterated that the function of 

(55) 303 F.2d 703 (9thCir. 1962). cert. d~nied 371U:S. 955 (1963). 
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tower personnel is rnerely to assist the pilot in the 

performance of his duties and that the ultimate responsi-

bility for the safe operation of the aircraft under VFR 

conditions rests with the pilot. 

It has been pointed out however that perhaps 

the defence of prirnary responsibility of the pilot is not 

'a valid one. 56 While it is true that one F.A.R. states 

that the pilot is primarily in control of his aircraft, 

there is also another delineating the, con troller 1 s re spon-

'b'l' h' h 'd 57 s~ 1 ~ty w ~c provL es: 

"Except in an emergency, no person may, 
in an area where air traffic control is 
exercised, operate an aircraft contrary 
to an ATC instruction". 

Considering the language·-of this provision, "the prirnary 

-
responsibility argument appears strained", say the authors. 

Whatever the case may be 1 i t rernains one of ,the 

most basic principles of' aviation law. 

The Control Theory 

The reason rnost often given by the judges in order 

to justify the prirnary responsibility of the pilot th~ory 

(56) Winn, Joan T. & Douglass, Milton E.·, "Air TraHie Control: Hidden 
Danger in the Clear Blue Skies", 34 J. Air 1. & Cam. 255, 1968. 
(57) Part 91 F.A.R.s, S. 91.75 (a). 
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is the "control" theory. In simple words, it is the pilot 

who runs the aircraft, not the controller. In S a.WIj elt v. 

Un~ted Sta.te~58 The District Court of New York refused to 

hold the O.S. government responsible for the death of 128 

persons killed in a mid-air collision because the FAA 

employees in the control tower were "merely giving instruc-

tions and affording aid tà the pilot in making the approach 

and landing" and because "they were not in - control of the 

plane". The pilots were said to havè exclusive physièal 

control of i t 59 and the courts took a "dim view of the 
\ 

notion that an airline can justify a disregard of regula-

tions and proper procedures by pointing the finger of guilt 

at an air traffic control 1er". 

Concurrent or Reciprocal Dut Y 

This harsh position was somewhat softened in later 

cases by introducing the theory of "concurrent~ or " recipro-
J 

cal" dut Y . This concept places the burden of insuring the 

safety of the aireraft on both the pilot and the ATC; the 

pilot is still held primarily responsible but his re'sponsi-

bility is predicated upon his having been informed of aIl 

the facts necessary for a safe flight. 

(58) 297 F. Supp. 324 (E.D. N.Y. 1969). Illogically, in that case, 
although the U.S. was found not negligent, the pilots were found 
guilty of contributory negligence. 
(59) In Label.. v. AmVùc.a.n AuiUne6, 192 F.2d 217 (2nd Ciro 1951), 
the judge said that the pilot had "complete physical control of thé 
mechanism, even to the point of disregarding regulations for the -
immediate safety of his paS"sengers ll

• 
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collision occurred when a U.S. Air Force T-33 jet airplane 

flying VFR overtook on final approach a commercial'Viscount 

airliner flying IFR. AlI occupants of the commercial plane 

were killedi Othe Air Force pilot parachuted ta safety. The 

evidence revealed that the con troller in charge had seen 

the T-33 on his radarscope for about 80 to 100 seconds prior 

to the collision and had failed ta communicate the ~nforrna-

tion to the pilot of the Viscount. The government counsel 

claimed that the prirnary dut Y for the safety of his aireraft 

rests on' thé pilot. ' 

This time the judges were reluctant to a~cept the 

argument. They said: 

"There is obviously no doubt that the 
pilot is illlder an oblj,gation to use a 
high degree of care and vigilance in 
navigating his ~rplane. This obliga­
tion, however,_ does not detract from 
the reciprocal dut Y devolved on other 
persons, such as the controllers in the 
Traffic Control Center. As has been 
already stated, negligence of two or 
more persans may concur in causing an 

~ accident, and in that event each is 
liable for the resul t". (Ernphasis 
added) 0 

(60) 257 F. Supp. 768 (D.C. 1966) 

- ----- - ~ 

" 



,43 

In Ho c..hJte-in. v. U ruted S.ta.tet> 61 th~ court agreed 

that the main responsibili ty for the safe conduct of an 

aireraft flying in the con trol zone under VFR is the pi lot' s 

und~r the rule ~f 0 "see and be seen". Howeve r, sa1.d the 

court, the contrdller had the dut y to pass on information 

whieh may be necessary for the pilot to discharge h1.S res-

ponsibility for his own safety. The j udge found that the 

controller was negligent in failing to warn Hochrein when 

he cleared him to land that another plane, aiso flying VFR, 

was practicing "touch and go" landings 62 on the same runway. 

The controller had sig'nailed twice the other airplane to 

exercise caution but his signaIs had not been acknowledged. 

The j ~dge drew a cornparison between the controiler 

and a traffic offic~r at an intersection and reasoned: 

"If a traffic officer signaIs a car to 
proceed through an intersection knowing 
that the driver cannot see an approach~ 
ing vehicle, which the ofticer knows 
has j ust passed through two other signaIs 
to stop, would it not be incumbent upon 
the afficer to at Ieast warn the driver 
of the other's presence? We think it 
should" . 

(61) 238 F. Supp. 317 CE.D. Pa. 1965) 
(62) In a "touch and go" 1anding the pilot brings the airplane down 
in a normal approach as if he in tended to land, and, upon touching 
its wheels, the pilot applies power to the airplane and takes off 
again. 
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The theory of shared responsibility between pilot 

and controiler has not been u"niformly applied, particularly 

in cases where flight was under VFR conditions. The basis 

used by the courts for determining liability was the said 

notion of "control". In IFR conditions, when the ai r~raft 
~ 

is under positive control by the ATC~ negligence is more 

easily imposed on the controller than in VFR conditions 

where the pilot must provide his own separat~on from . .tllistruc-

tianS' and from other alrcraft. 

Al though the new approach has certainly not dis-

placed the old principle of "primary responsibility of the 

pilot", i t seerns now weIl accepted ln recent cases. In 

two 1979 cases, Ma.,t.t6 c.he.-i v. UYlA..,te.d S,ta.,te-6 63 and Rude..t-6ol1 
, 64 

v. U 11-<..,ted S-ta.,te.-6, the U. S. Court of Appeals does not 

hesi ta te in affirming that the "dut Y ta exercise due care 

is a concurrent one restlng on both control tower personnel 

and the pilot". 

Procedure Manuais 

~he duties of the air traffic controilers are 

established by government regulation and publ~shed in the 

65 
applicable FAA manual. 

(63) 600 F.2d 205.(9th Ciro 1979) 
(64) 602 F.2d 1326 (9th Ciro 1979) 
(6.5) SupJto., n. 17 and 18. 
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Air traffic controllers must comply with the 

instructions of the procedures manual. This requirement 

represents a minimwn standard in determining whether or 

not the controller was negligent. 
G. 
1 

However, the jurisprudence is divided as to 

whether these rules and regulations have the force and 

effect of law. Hoc.h/te.A..n says, relying on Sc.huLtet:ul> , 

that they do. 50 does TA..l~eif v. UnA..t:e.d St:at:e.~ .66 Others, 

such as Ba.R.efr. v. UnA...te.d,St:~:te.-667 do not agree .. 

Another question has often been raised in 'regard 

ta those manuals: does a violation of the manual constitute . 
1 

negligence pelL l> e. or at least ev~dence of GigenCe? This 

is analogous to the tort principle which holds that viala-
r 

tian of a statute or administrat~ve regulation is either 

negligence pe./t ~e.68 or Evidence of negl~gence.69 

70 One fairly recent case has adressed the two 

questions and stated firmly that since the functions of 

the air traffic controller involves ·judgment and discretion 

(66) 375 F.2d 678 (4th Ciro 1967) 
(6n- 417 F. Supp. 471 (W.D. Wash. 1975) 
(68) Restatement of Torts, 2d, s. 288 B(l). 
(69) Gw..tu:Ul v. FamoM Pia..ye.M-LCL6ke.y Co/tpoJta;twn, 276 Mass. 501, at 
516; 167 N.E. 235, at 242 (1929) 
(70) SupJr.a, n. 67. 
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in the handling of thousands of different situations, and 

sinee the elements of judgment and diseretion may be more 

relevant in a given situation than the express provisions 

of the manual, it was impossible to say that failure to 

follOw -express provisions of a rnanual consti t\;ltes negli--

genee, let alone negligence pe~ ~~. The court wen t on to 

say fuat the .characterization of the procE7dures manual -as 

the "Bible" of air traffic control, or as "regulations 

having the force of law" was equally unacceptable, since 

the manual "had not been promulgated in accordance wi th 

lègislative or administrative procedure for enactrnent of 

law or regul a tian" . 

This i5 however a/District Court deeision. In 

Vetta A~k L~ne~ v. Un~ted State~71 the Court of Appeals 

held that while it might not be negligent to deVLate from 
" . 

'establlshed procedures in the face of a higher pria'ri t!r 
coneern, nonetheles~, a substantial and unj'ustified failure 

to follow procedures made rnandatory by the manual is per-

suasive as an indication of lack of due care. 

~ 
Although coming from ~ higher level of court, 

one ffilght consider that words sueh as "substantial ànd 

unjustifLed" and "persuasive and an indication" do not 

\(71) 561 F. 2d 381 (lst Cir'. 1977), cert. denied 434 U.S. 1064 (1978) 
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. demonstrate a véry strong position and certainly leave 

room for arg~ent~ 

The goverrunent has often taken the position that 

the procedures described in' the manual were exhaustive and 

,*, ' 
tha t the' courts we re nat free ta impose new a,r addi tional 

duties ta con trollers beyond the requiremen ts of the manual. 

This de fence was de fini te ly 'Set as ide by the Court 

of Appeals in the le~ding case of Ha.Jttz v. 
72 Un-<.ted S.:ta:te,~. 

Hartz, in his srnall priv?te plane, crashed shortly after 

being cleared to take off behind a depart1ng DC-7 airliner. 

It was establish,~d that the sma'll Bonanza had been caught 

. h . . . 73 f th l f 1n t e w1ng-ttp vort1ces a e arger a1rcra t. The 

controller when issuing the clearance had warned Hartz QY 

saying: "watch the prop wash Il • In the FTCA actions which 

(72) 387 F.2d 870 (5th Ciro 1968) 
(73) A vortex is created at the tip of a wing in motion as the wing 
sheds a horizontal sheet of air. Because of its shape, the airflow 
under the surface of a wing reaches the trailing edge sooner than 
does the airflow over the upper surface. This causes the lower air­
flow to reach a higher pressure than the upper airflow. The differ­
ence :tn pressure causes the lower ai rflow to roll up over the trailing 
edge of the wing. At the wing tip this action causes a vortex, or 
cone of circular winds. which trails the aireraft parallel to the 
direction of flight. In the case of large aireraft these vortices 
attain high velocities and may last up to three minutes. An aireraft 
encountering a wipg-tip vortex will tend to roll ab~u t i ts 10ngi tu­
dinal axis. A strong vortex. presents a definite hazard to 1ight 
aireraft. 1 Encyclopaedia Britanniea. Aerodynamie 201 (1967). 
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followed, the united States contended that the air traffic 

con troller had no Legal dut Y , statutory or otherwise, to 

do anything more than maintain separation between aircraft 

sufficient to avqid collisions, and filed as evidence the 

ATC Control Procedures Manual. The trial court concluded 

that the sole proxima te cause of the crash was the negli-

gence of Hartz and that no dut Y existed "inÇiependent of 

the dut Y created by the procedures manual". 

The j udgmen t of the lower court was reve rsed in 

appeal; the judges held tha t a dut Y ta warn existed and 

that the warning given had been insu,fficient. They added: 

"We disapprove the view that the FM 
controller is circumscribed wi thin 
the narrow limits of an operations 
manual and nothing more" • 

In FUJtum.tzo v. Un-<..-ted S-ta.,tè&, 74 also a wake 

turbulénèe case, the controllers had given the proper 

warning but the pilot started ta take off in, apparent dis-

regard of that warning. The controllers did nothing further 

and the plane crashed. Again the government pleaded that, 

having fully complied with the rnanual, it could not be held 

liable. The court countered that thè regulations and manuals 

"do not 'make mere autornata of the controllers" who had the 

dtlty to'exercise reasonable care and judgment in the presence 

(4) 381 F .2d 965 (9th Cir. 1967) 
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of what they knew or should have known to be very dangerous 

circurostances. The court stressed the concept of concurrent 

responsibility pilot-controller and coneluded that the con-

troller was not slavishly bound to follow the book but was 

expected to exercise j udgmen t and had the authori ty, even 

under his own manuals, to lengthen the separation l:5'ê'~n 
, ' 

aireraft in case of obviously imminent danger. 

The case of Âme.Jr.-<.c.an kUt-e.-<..he.~ v. ·UnÀ...-te.d S-ta.te~ 75 

can ais a be cited in support of the proposition that the 

duties of a controller are g,reater than those imposed by 

the FAA man uaL In an attempt to s ummarize the basic 
1 

principles of respohsibility in air traffic control, as 

set forth in Sc.huLte.tu.-6, Ha./t.tz and r ngham, the court deter-

mined that due care may extend "over and beyond" the requin;=!-

, ments of the man ual. ' 

76 
In spi te of opinions to the c,on trary the point 

seems weIl' settled and takeri for gran ted in the mor.e recen t 

cases and attempts, on the 'part of the governmen t to rely 

any l,;:mger on that defence would be futile. 

(75)418 F.2d 180 c5th ,Ciro 1969) 
(76) Se~ Tigert, John. J., "Instrument Flying Rules (IFR) - The 
Liability of the Government" , 44 J. Air L. & Com. 3j3, 1978, at 341'. 
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Out Y to warn 

Ha..lttz represents a major step towards expanding 

the duties of ATC. The pilot still hC\s t:he ul timate power 

of deeision but, said the court, before he can be held 

legally responsible for the movement of his aireraft he 

IDt,lSt know all the facts which were then material to the safe 

operation of his aircraft. 

The con troller is then expected ta exercise 

independent judgment and warn the pilot of hazards which 

he knows 'or should have known in reason of his training 

and superior observation post. He has the dut y to direct 

and guide the aircraf,t in a manner consistent wi th safety . 

. The court based its new policy on the increasing reliance 

that 'commercial air carriers have placed on con trollers and 

the resulting need for higher standards of air traffic 

l 
.77 contro .-

Addi tional Dut Y in Emergencies 

In Fu.ltu.m-<.zo, the dut Y to warn was extended even 

furthe r. The court heid that in cases of extreme danger 

or eroergencies, the con troller had an "ove rriding dut Y " 

(77) Not:e, 24 Vand. L. Rev. 180, 1970, at 195. 

-
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f f h f · t 1. h b . ;f ;t o sa ~ty; w en a J,.rs waFn~ng as een g1.ven, ... .... 

becornes cle'ar ,thàt ano'ther,~arning is needed, the con-

trol1et must give it. 

,The rule was subsequently applied in the tragic 

case of StoJtk, v. Un-<.te.d Sta.t.e.~ 78 involving the crash of 

an aircraft chartered to transport. a California college 

football team to and from Toledo, Ohio. .,. In spi te of almost 

non-existe~t visibility and weather condi tions way below \ 

FM minimums, and notwi thstanding' the· fact that scheduled 

fligh ts had already been cancelled, the controller cleared 

the plane for take-off. After attaining an al ti tude of 50 

to 100 feet, the plane stalled ~nd crashed on the, rurtWay, 

killing 20 of the 48 occupants. The, United States insisted 

that even under, these extreme circurnstances con trollers had 

no authori ty to deny clearance; that the control 1er 1 s, con ce rn 

is limited to traffic conditions and that "judgrnent as to 
~ 

weather conditions on'ce aIl relevant information is at hand, 

is the sole responsibili ty of the pilot". 

The Court of Appeals ruled against 'the government. 

Even if they were going to accept these argument, the 

controller, said the j udges, knew that the flight was 

(78) 430 F .2d 1104 (9th Cir. 1970) 

/ 
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forbidden by FAA regulations because of substandàrd weather 

conditions, and knowing it, he had the dut Y to accompany 
Il 

the clearance wi th a clarifying warninlk to that effect. 

'The court ci ted wi th approval the Futt.u.m-tzo holding for the 

dut y to warn in the faCe] of extreme danger knoW1 to the tower. 

However, this b oadening of the controller ' s' 

liability has not l:;>een applied consistently. Spa.u.ld-<.ng v. 

79 
Un,{.ted Sta.te~ arose of the crash of a plane flying VFR, 

due to bad weather conditions. Plaintiffs argued that the 

accident was due to the failure of U _S. employees to ade-
" 

quately "warn, assist, advise, instruct, control, ~anage 

and direct" the flight. The flight service personnel at 

Houston, Texas, whe're the pilot had taken off, had t9_ld him 

that the weather was adequate for a VFR departure but that 

low ceiling and overcast conditions existed and were fore'­

cast over virtually the entire fligh t area between Houston 

and des tina tion (El Paso) and that a co Id front 'was expect-

ed to cross the flight pa th. 

The court found no breach of· dut Y owed to the 

pilot or his passengers: the fLlght serVl.ce station had 

provided accurate information and had no dut Y to comment 

,( 79) Sup!Ut, n. 43. 

',,," 

-.~ 
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upon it. Moreover, the take-off was neither forb~dden by 

regulation as it had been in Stollk, nor inadvisable as in 

F I.Llu.1.rnA.. Z 0 • 

v. Un,tted. 

Nei ther was Sto Il Il 's principle accepted in MA..I-te./t 

Sta.te.~ 80 where the judges stressed that FU!r.um-<..zo 

had established the controller' s "standard of cond-:.1c-c in 

the narrow area of éij;ergency situations, not a broad dut Y 

always to be followed by con trollers. 81 

From the, foregoing, it becomes easily apparent 

that, in spite of the occasional step backwar~s, thé 

assessmen t of the liabili ty of the air, traf fic con trolle r 

has undergone, ovel; the last thirty years, considerable 

changes in the ~directio.n of a ;,greater expansion. 

1.2.2 Proximate cause 

There is no need ta elaborate greatly on that 

basic requirement of all systems of liabili ty that -there 

be a connection between the conduct of the defendant and the 

damages for which the plaintiff seeks to be compensated. 

(80) SUplta. n. 55. 
(81) See also Hant-U:ton v." U.S., 497 F. 2d 370 (9th Cir. 1974), at 375. 
"Wh-en'!, the judges said, "the contro11er mus t make a split-second' 
decision, "it' is more important that he try to avoid the collision 
by giving instructions than wam the pilot that an emergency exists". 

, , 
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Though the acts or omis sions of the con trol1er 

may be found to be below the requi~i te standard of care 1 

they wi:l:l not be actionable unless thèy are also shown 

'to be the proximate cause of the injuries pliaintiff has 

suffered. Moreover, the party alleging that the air traffic 

con troller' s negligen t behaviour causeçl the said injuries 

has the burden of pèrsuading the court of this fact. The 

kind and degree of evidence required in order to establish 

this will be determined by the law of the jurisdiction of 

the case. 

1.2.3 Contributory Negligence 

Contributory negligence of the plaintiff complete-

ly bars recovery in the law of certain states of the U. s._ 

while in others damages will be apportioned in accordance 

wi th the parties 1 degree of' faul t. The defence of con tribu-

tory negligence must be specially pleaded and proven by the 

de fendant . 

Con tributory negligence is a plain tiff' s failure 

to \meet the standard of care' to which he is required to 

confoI;TIl for q.is own protection and which is a legally con-

tributing cause 1 together wi th the de fendant' s faul t 1 in 

1 
1 

bringing "abo~t his in jury. 82 It may consist not only in 1; 

(82) Restatement of Torts, 2nd, s. 463. 
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failure to discover or appreciate risks which wouid be 

apparent to the reasonable man but aiso in an in tentional 

exposure to danger of which plaintiff is aware. 

In Todd v. Un~ted S~ate~, 83 the court found the 

controiler negligent in giving the pilot cruise clearances 

of 4 000 feet l ,wi thout deterrnining thfi plane' s position, 

under adverse weather conditions and over mountainous 

terrain. However, the evidence also revealed that Todd 

recklessly started deSicent with little or no visibility, 

ih unfamillar, surroundings, wi thout cornrnunicating wi th the 

control tower. His widow was denied recovery unéler the 

law of Alabama in which contributory negligence is a com-

pIete defence to a claim of negligence, e:ccept when wïLllful 

or wanton negligence of the defendant can be proven which 

was not fo.und to be the case in Todd. 

" ' . \ 

/' It must be pointed out that the negllgence of the 
1 , 

pi"lot is in no way attributable to his passengers and cannot 

exculpate the controller or relieve the governrnent of liabi-

li ty if their negligence also contributed to causing the 
\ 

. d 84 aCCl ente 

1 

(83) 384 F. Supp. 1284 (M.D. Fla. 1975) 
(84) In re Air Crash Disaste~ at New Orleans (Moisant Field V. U .S., 
544 F.2d 270 (6th Ciro 1976) 

-
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L 3 Standard of Care of ATC in U. S. Jurisprudence 

)...3.1 VFR - IFR Condi tions 

Nowhere is the theory of "pn.mary responsil>ility 

of the pilot" 'more strictly applied as ln VFR condlt-lons. 
k 
\] " 

The courts have always held the pilot to a mueh higher 

standard of care and were alway!:; much more re l uctan t to 

impose Iiabili ty on the controller when the case lnvol ved 

planes flying under visuai fl.l.ght rules. The main reason 

for this is the tradi tionai rule of "see and be seen" or 

"see and avoid" by which each pilot 1.S supposed to look out 

for obstacles and aireraft on the ground and in the a.l.r, 

maintain his own separatlon and insure hlS own safety and 

that of his passen'gers. Another reason is the )"control" 

theory dev.l.sed by the courts by 'which they try to assess 

who, pilot or controller, had the ultimate power of decision 

at the moment the accident occurred. The p.l.Iot has been 

held ta retain full control of his aircraft in VFR candi tions 

~hereas 1.n IFR condit.l.ons h~ has ta rely on the control tower 

G 

ta a degree. 

A rather disturbing example of this dual approach 

, - 85 
is the case of Sc.hu.f.te.tu..6 v. Un-<..,.ted Sta.tu> where two 

(85) ~Su.ptLa., n. 43. 
1. 

____ e_ 
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light aireraft eollided ,~n a control zone under the eyes 

of controllers. One of the pllots 'had been easually 

warned by the control tower: "Trafflc, Cessna crosslng 

in front of you" but the other had not. ~o vlsual llght 

s~gnal had been flashed ~o elther pllc~ and ~o :urther 

effort been made to try to prev~nt the accldent. Yet the 

Court of Appeals found that the controlle::-s had full1' dlS-

eharged the "responslbl11t:..' of the tO\·,·er te gl"le l:-:::orma-

tian for preventlng eoll1.Sl0n between al!:"craft". 

The ]udges made the follow~nS statepent wh+ch has 

been Cl ted anè followed, unchanged, ta t.!us day: 86 

"When flylng l.n vlsual fllght rules 
weather condltlons (regardless of 
the type of fllght plan or alr trafflc 
clearance), l t l5 tne dl!:"ect respon­
sibillty of ~~e pllot tc avo~è co11l­
S1.on wlth other alrcra:t". 

Wnen at least one of the plar.es ':";:'Jolveè ln a 

eolll.slon l.S flyl.ng unèer ~nstr~~ent fl~ght !:"ules and ATC 

~s controlllng that plane, lt w~ll be held l~able ~~ 

negll.gence. The pllot nust fl.rst ~eet aIl ~e req~lrements 

and observe aIl the rules cf IFR flyl~g. Fer l~st~~Ce, 

(86) Cned and followed, ror exan;::le, .:..r: !.\-J....ie.':. ' •. Li.S .. ~...Lr''tC. , n. 55; 
in UL<..enVi.. V. U.S. 1 n.41, at 389; ~n S.ta.r.1..e!! '.. :J.S., 239 F. Supp. 973 
(N.D. OhlO 1965), at 979; in Hcc.h./uv ... r: \.'. U.S., ::,:.61, at 319; .:..n T..u...te.u 
v. U.S., n. 66, at 682; 1:1 Cca;tI'.CU \.'. Be.u...!/u'tc., 500 F.2d 29C (8th Cir-. 
1974), at 292; ln Ba.k.e ........ U.S" :1.67, at ~9S: ':"0 tl.'e.I:t:.-t • .:?C':. ' •• :J.S., 

7 

234 F. Supp. 499 (D.Del. :964), aff'c 352 F.2d 523 (3rè C.:..r. 1965), at 517 .. 

ri • 
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87 as sa~d ~n Ku.llb e.:t.g \.:. Un-<..-te.d S-ta;te.b, a con troller has ' 

.no dut Y to determlne elther the quallflcatlons of a pl lot 

to follow clearances for the type of fllght requested or 

whether the alrcraft has sUltable equlprnen't for such fllght. 

The pllot must also transrnlt accurate l~forrnatlor. tO the 

controller and comply wlth the lnstructlons he has recelved 

88 
from h~m. Moreover, when a pl lot afflrmatlvely acknow-

ledges a dlrectlonal co~~and, the controller has the rlght 

to assume that the pllot lS proflclent enough to Execute 

, 89 
proceGure. 

90 One author ra~ses an lr.terestlng pOlnt. What 

15 the sltuatlO:: wher. a pl.lot operatlng ur.der an lDstrument 

fllght plan unllaterally decldes, Wl.thout cornrnunlcatlng hlS 

ln ten tlon "to al r traffl. c con trol, to "cancel IFR n bec"ause 
, . 

he has encountered VFR wea~~er cond~tl.ons? 

(87) 271 F. Supp. 788 (W.D. Pa. 1964). Ku11berg lost control of h~s 
plane and crashed airer requesting assistance fram the controller for 
instrument landing wlthout telling him that-he was nct licenced for 
this type of Ianding. 
(88) WIu...œ v. Tlt.a.n6Wc-'lid A<...'!Lute.5 1ttc.., 320 F. Supp. 655 CS.D. !-I.Y. 
1970). Mid-alr coll1sion WhlCh occurred wheR OD~ pllot fal1ed ta 
adhere to al tl. tude assl.gned by ATC and oalntaln .. rhe S tandarè 100 feet 
separatlon just after havlng con:irmed his pOSltlon. 
(89) Me.~;te.~ l'. U.S., 18 AVI 17101 (S.D. Fla. 1983) Pllot was unable 
to execute proper l.nstrument landlng on bacily located al.rport. 
(90) Johnson, Daren T., "InstrUl!1ent Flight Rules - The Liabl.l~ty of 
the Pllot", :"4 J. Alr L. ex Com. 353, 1978, at 364. 

-
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Johnson cites the~only case he has found dealing 

w~th th~s ~ssue91 ~n wruch the ]udge ruleà that the pl10t 

under such circumstances ~s requlred to conforrn to aIl 

lnstrument flight rules unless and unt~l he has cornmunlcated 

hl.s lntent~on to cancel IFR e~ther to the nearest ,Fl<A Fllght 
~ 

Servlce Stat~ono or to a~r trafflc control. 

Thl.s Solutlon seems reasonqble; lt then lmplies 

that any negl~gence of the controllers ln the handllng of 

that plane would lnvolve the~r llabl11ty. 

v~e have traced the rules of ll.ablii ty of ATC in 

respect to alrcraft fly~ng ln IFR, the evolutlon of WhlCh 

we have dlscussed ln a preceeding sectlon of thlS paper. 

SpeCl.flC appllcations of these pr~nclples wl11 be detal.Ied 

more fullY herelnafter. 

1. 3.2 LandU1g 

It was l.n a landing case, E~6te~n A~~ L~ne~ v. 
\ 

Un~on TJtu...6t Co. that a dut y ta act with reasonable care was . 
first lrnposed on an a~r trafflc controiler. However, the 

exten t of that dut Y was still vague and restr~cted. SUlcè~ 

then the courts have recognized that nowhere lS the p~lot 

(91) Idem, at page 364, cit1ng J0I1e,6 v. Je.ppefJe.l1, ~o. C-62980. Superior 
Court, L.A. City, July 25, 1973. 
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more dependen t on ATC than in the Ianding phase. Conse-

quently, it is for that part of the operations that the 

responslbllltles of the controll~r have been extended most. 

_The early cases tended to be lenient towards the 

controllers, argulng that the pilot, having f~nal authority, 

had the option of 'ignorir;g the controller' s instructions 
/'-. 

if,he felt the(~l'tuation warranted lt. Stltatmolte v. Un-<.ted 

State~92 is a g60d illustratlon of that attltude. Stratmore, 

having lost power ln one of hlS two engines, requested 

permission for an emergency Ianding. The controiler granted 

it and when he sighted hlm on· approac~ inforrned him that his 

landing gear was not down. The pilot replled that he was 

aware of this and was then in the course of pumplng it 

93 down. When he was about to land, the tower mistakenly 

reiterated its statement about the gear posltion and lns-

tructed hlm to "gb around". Although aU the instruments in 

the cockpit indicated that the gear was Iowered, the' pilot 

complied. In attempting to execute the manoeùvet, the plane 

"' stalled and crashed; Stratmore and his passenger wer~ serious-

ly inJured. The' court found that the sole proximatè cause 

(92) 206 F. Supp. 665 (D. N.J. 1962) 
(93) Small p1an~s are equipped with an hydraulic pump for lowering and 
retracting the landing gear. In case of failure of the hydraulic pump, 
the pilot als'o has a' manual pump. 



~ 

- 61 -

, . 
of the accident' had been the neg'll.gence of the p~lot who 

failed to heed his ~nstruments and use ~~s experience ta 

94 
land the a~rcraft safely. 

The earl~e r çases also frequen tly sa~d that the 

a~r traffic controller was not supposed to glve hlS atten-

tlon to any one aircraft in particular ln a control zone 

if other alrcraft we re present, but had to devote his 

attentl0n to aIL of them. 95 Ccinsequently~ when the controller . 
had several ai rplanes to dlrect at the tl,:ne of the acclden t. 

the courts were more likely to absolve h~m from llabillty. 

With ~e drarnat~c growth of clvil aviatlon, 

particularly the arrlval of Jet a~rplanes, combined with 

the ever increasing nwnber of lnexperienced p~lots flylng 

private airplanes, placing the sole burden of'safety at 

landing on the p~lot's shoulders soon proved to be unreal~5-

tic. Nowadays, controller and p~lot are no longer conslder-
~ , 

~to operate independently and the not~on of concurrent and 

recip,rocal dut y ~s applied. 

(94) See also Wenzel v. U.S., 291 F. Supp. 978 (D. ~.J. 1968), aff'd 
419 F.2d 260 (3rd Ciro 1969). Pilot was given incorrect informat~on 
by ATC regarding the 1ength of the runway. Experiencing engine trouble, 
the p1.lot overshot the runway and while attemp ting a "go around" c ràsh­
ed l~. from the field. He was not entitled to recQvery.: the court 
found that he had not fully discharged his burden of provlng that the 
false ~nformation was the proximate cause of the accident. 
(95) See F~~ v. U.S., Sup~ n. 43. The plane crashed when it ran 
into the turbulent wake of an hellcopter which had also been cleared 
ta land. In addition to the reason given above. AIC was exonerated 
because wake turbulence was unknown in aviatlorl\ at the time, 

\ 
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First, each of them must fulfill at the obliga-

tions imposed upon him by the relevant regulations. In 

add~tion the controller has a dut Y to warn the pilot of 

dangerous conditions that he knows to exist. In Fof.!.6 v . .. 
UnA~ed S~ate.6,96 the widow and children of a pilot killed 

when his a~rcraft arashed into a radio tower less than two 

miles away from the runway sued the Uni ted States govern­

ment. The FAA had published a traffic pattern calling for 

an 800 foot downwind -approach when there was an 819 foot 

radio tower situated at that place; in addition, Foss was 
\ 

1n a blind spot as a result of the position of the sun and 

of a haze layer .. The Court"of Appeals rejected the U.S. 

plea of "primary responsibili ty of the pilot" and found 

both the FM negligent in failing to revise the pattern and 

the controller in failing to broadcast a warning. 

Me have seen that controllers have aiso beeh 
, -

j 

held at a very early stage to a,duty to warn of persons 

and objects on the ground, as in Ma.JU,no and Mo,loney. 

Another illustration of ~is rule is'the case of Ha~~~f.! 

vi UH-tted Sta.te-6. 97sunilar to the Fof.!f.! case.' The District 

Court judge found the controll~r. in the case 1 who had noticed 

(96) 623 F.2d 104 (9th Ciro 1980) 
(97) 333 F. Supp. 870 (N.D. Tex. 1971) 

< 

\ 

-
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that the approaching aireraft had de~eended below the normal 

hei~ht and wpo knew that the airport conditions were not 

known to the pilot, was negligent in not continuing to ob-

serve the aireraft and in failing to warn its pilot of elec-

t~ical power poles and lines at the end of the 'runway. 

But, ,once the eontroller has fulfilled its dut Y 

to .warn of haz~rdous conditions, if the pilot chooses to 
, 98 
proeeed, ·ATC will be .exonerated. 

1.3.3 Take-off 

The principles elahorated by the courts in land-

ing situations can also be applied to take-off situations~ 

One frequent cause of accident at take-off is wake turbu-

lence or wing-tip vortices which will be dealt with separa-

tely. 

The air traffic procedure regulations of the FAA 

provide that th!3 con trQller shall issue· and relay clearances 

for taxiing and for taking otf. Etegulations al$o state that 

clearances are' predicate{ upon known or observed traffic ?-nd 

conditions which, in the Judgment of the controller, affect 

safety in aircraft operat~ons. 

(98) Rucu.ngVt v. T/IJlnlJWolC1.d ~nVl, 1He.., 329 F. Supp. 487 CE.D. Ky. 
1971), rev' d on otner grounds 463 F. 2d 1017, (6th Cir. 1972) 
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However, th~ ~ilot retains the ultimate power of 

decision and may di.sregard the instructlons of the controller 

if he feels that e~eçutlon would jeopardlze thè safety Of 

99 the plane and i ts passengers. 

Generally, the courts have held that an ATC clear-

ance to' take off lS neither an instruction ta take off nor . ' ~ , 

does it imply that it is safe for the aircraft ta take off 

at that particular moment. The pilot is in a better pO'si-

100' a tian to.j udge hlS own ski Ils, the plane c~pabili ties 1 1 

" d th "1 d h' . 102 an e oa e 15 carrylng. 

Plaintiffs have occasionally. tried to plead that 

the controller had a dut Y ta withhold or delay clearance in 

certain circumstances. Funum~to wa5 one such case; but the 

Court of Appeals refused ta take position, saying: 

"This theory we neither accept nor reject ... 11
103 

Whether the contraller has the power to deny 

clearance was discussed again in S.tonk?04 wi th the gavernrnent 

(99) Tille.y v. U.S.; 375 F .2d 678 (4th Ciro 1967)' , 
(100) Ma.JLte.1'l6 v. U.S., 5 AVI 17465 (D.C. S. Cal. 1957). Althgugh the 
cause of the ~ccident was never elearly established, pilo~ did not 
ho1d a 1iceqce to fly IFR and it seems he was unable 'ta foilow ins-, 
,tructions given by the tower: 
(101) Ne66 v. U.S., 420 F.2d 115 (D.C. Ciro 1968), cert. denied 397 
U.S. 1066 (1968). ATC failed to warn pilot taking off of approaçhing 
thunde rs tc;>rm. The plane veered ou r of con t roI and cr ashed . Pi lo't w,as 
he1d responsible: his traini,ng should, hav,e enab1ed him ta observe the 
obviaus signs of danger. ' 
(102) G~~ v. U.S., 251 F. Supp. 391 (E.D. Tenn. 1965). The cause bf 
the crash was found to be,the resuit of pilot erfor in Qverloading the 
aireraft thus dfsplacing, its, center of gravity. 
(103) SupJta., n. 74. 
(104) SupJta., n. 78. 

, ' 
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arguing strongly that no !;iuch power exists "even under 

extreme circumstances". Although no conclusive answer 

was given on that particular issue, the court found the 

controller negligent in failing to accompany the clearance 

with a clarifying warning that the flight was forbidden 

by re guI a tions . 

50, as in landing cases, the departure traffic 

controller must warn the pilot of dangers that he is aware 

of. In Ha~~~ v. Un~ted StateJ 105 the proximate cause of 

the crash, the judgé concluded, was the failure of the 

control tower to"tirnely observe and advise the departing 

aircraft of its perilous sharp ~eft of course path which 

caused it to crash barély two minutes after take-off. The 

evidence showed that the departure coptrolle,r, if he had 

watched his radar scope, could have advised the crew and 

avoided the accident. When the pilot became confused and, 

asked the tower for correct position, ATC answered too late 
1 

to avoid' the crash . 

. 1.-3.4 Wake Turbulence and Wing-Tip Vortices 

Wake turbulence ,is the phenomenon of wh~rling 

vortices trailing from the wLng-t~ps of large aircraft; 

although invisible, Lt creates a dangerous hazard to smaller 

and medium-sized aircraft. 106 

(105) 12 AVI 17411 (N.D. Tex. 1971). The 'H~ case also present3 â 
good review of the dut y to warn and 1ts evolution in Am~rican juris- . 
prudence. 
(106) Su~, n. 73. 

-
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The turbulent a~r g~nerated in the wake of an 

aircraft in flight can ~ertainly cause accidents; but the 

possibilities of serious consequences are the greatest when 

wake turbulence,ocçurs during the landing and ,take-off 

phases of operations, because arriving and departing air­

cràft follow essentially the same vertical path. The hazard 

is 'made even greater 'by high traffi c densi ty" low airspeed 

margins and low altitudes. ID7 A pilot caught ln the wake 
) 

of a bigger aircraft experiences a rapid 105s of lift 'and 

a violent rolling motion which in those conditions he will 

probably not be able to control. 

Claims.aga~nst the government,in turbulence-

related crashes have been predicated, first, on the failure 

of the air traffic controllers to maLntain adequate separa-

tion between aireraft 50 as to give,the turbulent air suffi­

c~ent time to dissipate and secondly, on the failure to 

discharge a dut Y to warn of the possible presence of tur-

b l 
. 108 

u ent a~r. 

(107) For further discussion of the technical aspects of wakg turbulence. 
see Winn & Douglass, Su~a, n. 56. 
(108) The Fe'deral Air Regulations and. the ATC Procedure Manuai do not 
provide exp1icitly for a dut y ta warn but state the language ta be used 
should a warning be given: 

437 PHRAS EOLOGY 
Phraseology shaii be employed as set forth be1ow. 

439.18 To issue cautionary information regard~ng possible rotorcraft 
downwash, thrust stream turbulence, and/or wing-tlp vortices: 

CAUTION. TURBULENCE (Tr'a~fic information) 

EXAMPLE: CAUTION, TURBULENCE, DEPARTING AMERlCAN ELECTRA. 
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One of the earliestr cases in which ATC negligence 

was alleged in connection wi th warning of wake turbulence 

is JohMon v. Un-<..te.d Sta.tUl .109 Plaintiff's claim in that 

case was rejected because _ the evidence disclosed that the " - - . 
proximate cause of the crash was the negligence of t,he pi lot 

in flying at low altitude and in a poor traffic pattern 

rather than the failure of control t~wer personnel to take 
/ 

into cons1deration turbulence hazards when giving the air-~ 

craft clearance ta land. However, the court recognized that 

when the controller is aware of the possibility of wake 

turbulence, he has the dut Y ta warn the pilot of the danger: 

Ftta.l1l<-l-<"11 v. UtH.ted Sta.te-6 1
,l0 was an action ,result­

ing from a crash at landing when the aircraft ran into tur-

bulent wake of an helicopter which had passed the same path 

a few seconds be fore. Plain tiff was unable to estab lish 

that the control 1er knew of the phenomenon and the court 
~ 

agreed 'that there could be no dut Y without knowledge. 

For the first time, in the impQr~ant case of 
, 

III 
Futtum~zo v. UI1-<..ted Sta.te-6, çontrollers were found neg11-

gent, 1n a wake turbulence case and the government held 

respons1ble., The court ci ted the 1 ] 0 hrt.6 011 case and. agreed 

that "con trol tower employees in thE} -exercise of- reasonable 

care do have a dut Y to take into cons1deration turbulence 

(l09) 183 F. Supp._489.(E.D. Mièh. 1960), aff'd 295 F.2d 509 (6th Cir.1961) 
(110) Supta., n. 43. 
(l11) SUp!ta., n. 74. 
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" 

hazards when giving clear~ce to take off, as weIl as to 

land", and "had a dut Y to exercise judgment to atternpt to 
\ 

avoid danger where such danger was, or should have been, 

obviously imminent". Consequently, when toe first warning 

was ignored by the pilot, held the judge, ln order to fully 

discharge its dut y, the controller was required <to take 

additional measures and reissue the warning. 

"112 
Ha.tL-tz v. U/'l.A....ted S:ta..teJ., defined and further 

expanded the responsibili ty of the air traffic con trol1er 

and is considered to 1;>e the landrnark case for wake t~:rbulence 

cases. 
" .-

.... --.,~ l 'f~'" 
.~ ~. 

..' 

Hartz, f1ying VFR, crashed at take-of~, caught in 

the wing-tip vortices of a departing DC-7., The controller 

had to1d hirn, when he issued the clearance: "watch the prop 

wash". The District Court applied the ru1:e that in VFR 

conditions, the ultirnate responsibi1ity for the take-off 

rèsts with the pilot and refused to ho1d the ~overnrnent 

responsib1e. On appeal, the following questions were put 

before the court: 

1. Did the contro1ler have a dut Y to 
give Hartz a warning wh~ch wou1d include 
possi.ble danger frorn win~-tip vortex? 

. (112) Su.ptta.., n. 72. 



" 

69 

2. If the' controller, did owe Hartz such 
a dut y, was the warning which he gave 
Hartz s,ufficient to dis charge that dut y? 

ft' ' , 

While recognizing that regulations place. the 

primary responsibility on the shoulders of the pilot, the 

court stated that "before a p.ilot can be held legally' 

,responsible for, the movement of his aircràft he must know, 

,or be held to know, those facts which were then material 

\ 

to the safe operatl.qn of his aircraft". 
~ " 

Following a reasoning similar to that in\ Fu.Jtum-<. 20, 

the court held that the controller was "better qùalified by" 

training, experience and van tage position to estimate time 

and distance'lI, and cO,nsequently, had a dut y to warn Hartz; 

it held further, in answering the 'second question, that the 

warning given was Ifneither sufficient under the manual, nor 

adeguate, to caution' Hart-z, of the possibl'e danger which was 

then known to the controller".~ 

The liability o~ the controller has been greatly 
" 

broadened by that decision and "failure of a dut Y to warn" . 
has now become the basis on which most of the recent cases 

are pleaded. 113 

(113) A. C1aims for the wrongfu1 dea1ths o~ the passeûgers who were 
on board the Korean Air Lines F1ight 007 on Séptember lst, 1984 have 
been fi1ed -<..Mvr. aLut àgainst the U. S. "Government for negligence of 
their air traffic services of Anchorage, Alaska, in discharging their 
dut y ta warn the crew of KAL 007 that it was qeaded for danger. See 
Speiser, Stuart M., "Updat!e: Korean kir Lines Flight 007 Litigation", 
West's International Law ,~ulletin', Vol. 2, tEi,sue 4, FaU 1984, 'at. 45. 

-::5-' 

\' 
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One author reports a growing concern among FM 

offic~als tha t the trad~ tion,al "CAUTION, WAKE TURBULENCE" 

warn~ng may not be enough s~nce the trequency or use has 

diminished ~ts effectiveness. He' mentions that "the con-

t~nued co~placency of pilots after rece~v~ng that warn~ng, 

termed the "cry wolf syndrome" has been recogn~zed ln 

var~ous FAA publications and "mlght lead to more Il t~gation 

, 114 
in the future". 

1.3.5 En route or Mid-Air Coll"is~ons 

The scope of the duties' and responslb~lities of 

a~r traffic controllers ~n avoiding m~d-a~r coll~sions vary 

accord~g to where and how the acc~dent occurred. 
r 

(1l3) B. Mis cellaneaus cases lnval ving wake turbulence are: Wenru.ge/1. 
v. U.S., 234 F. Supp. 499 (D. Del. 1964), aff'd 352 F. 2d 523 (3rd Ciro 
1965): actIon dismissed because p1aintlff fa11ed ta \estab11sh that 
failure ta warn was the proximate cause of the crash. Wa..oillo v. U .S., 
300 F. Supp. 573 (N.D. Oh{o 1967), aff'd 412 F.2d 859 (6th Cu. 1969): 
ATC was faund neg1igent but pilot' s contributary negligence in failing 
ta know the dangers of vortices barred recovery. Th.vzguL6:ta.d v. U .S. 1 

343 F. Supp. 551 (S.D. Ohio 1972): eVIdence indicated that crash was 
caused by heart failure of pilot rather than faüure ta warn of wing­
tlp vortices. uglttenbvr.gett v. U.S., 460 F.2d 391 (9th Ciro 1972): 
actIon dismissed because vortices created twe1ve minu.tes earlier were 
both unprobable and unfareseab1e. Also: Felde/r. V. U.S., 543 F.2d 657 
(9th Ciro 1976); V-<..c.ke..no v. U.S., 545 F.2d 886 (5th Cn. 1977); Niai 
v. U.S., 562- F .2d 338 (5th Cir. 1977) 
(114) Suplta, n. 

T 

\ 

1 
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T!:"le 

ed: 1) co11:.s:.ons é)ccurr:.n9' :..:-: \·FP. ccnè::::.or.s; 2, ca:::,slO,"S 

a Te rI!Una1, Ccntro~ Area 'TCA) 8r a :-e.r:1u,.a: Raè.ar Ser\T:.ce 

Area (TESA j • 

t l :15 e y. 
J ' 

greater expanslon c:: the llab1llty c-: the alr t.ra:flc ,=on-

troller ln ['. S. j c..rlsprudence ~as r.o~ bee:-: as ::c --:.:.cea..c le ,1.:: 

the er. route phase aS l t has been 11: the take-of:: anè. land-

~ng phases. The coun:s, ln applylng the "control" the ory , 

hav€ reasoned that the pJ..lot :..s less depe.ndent on ATC gUl-

dance ln the en route portion of the fhgh t than at ar..y 
other time and, have been less wll1lng, when the controller 

had complled Wlth aIl the relevant re~ulatJ..ons\ and proce­

dures, to impose addi tlonal dutles on hlm. 

Ea.-ô.teJtn A-<.Jt L-<.ne.6, Sc.hu..U:.e.tUl:> and M-<..lleJr. are the 

controlling cases for mid-air collisions under VFR condi-

tJ..ons: they have been studied J..n preceeding sectJ..ons of th1.s 

k 116 . f ' d th h wor ; A reVlew 0 more recent cases ln J..cates at t e 

rules enunciated in those cases are still the ones retained 

(115) Hatfield, Cecile, "Prob1ems of Representation of Air Traffic 
Controllers in Mid-Air Litigat.ion", 48 J. Air L. & Corn. l, 1982. \ 
(116) Su.]Yta., page 38 (SchuU~); page-38 (MillVt); page 16, 22 and 
33 ( ECL6 :t.eJr.n Â<A U.J1e6). 
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k:1OWr: dan qe rs . 
1 

/ 

1 
} 

Kansas C~ty A~rpçrt ~:: clear -;;eat::er anê ,"IlS.::..::;::..::ty -:::;: 

f~ftee!'l m:..les. '!::e ccr:-:.ent.::.-:::;!;. of ~lalT:t::..ff was that the 

controller !'lac: ::,ee~ :legllger: -:. lI": ::a:.l:.ng tG wa~:;. el ~";.er 

cour".:. foune: that s~nce at the t~me Qf t::e acc.ldent bcth 

p~ lots were opera t~ng ",.H tInr. ":he a:..rport traif l. c are a r they 

had a dut Y to re:i\aln i!! raà~c contact w'l.":..h the controller 

and te monl tor transmlS Slons or. the tower radlo freq-.lency. 

The controller, although respons~ble for establlsh~ng the 

sequence of arr~vlng and depart~ng alrcraft, VIas not expect-

ed to glve constant and exact trafflc ~nformatlon to ail 

al.rcraft ln the alrport:. trafflc area. 

The same year, ln Ha.m.{.LtoYl v. UYl.{.:ted S:ta.:tu. 
118 

the court determined that the controller has an obllgation 

to act when he knows that an emergency situation eXlsts and 

when there is s.uffici~nt time to do SOi but, when he ,has' to 

(117) 500 F.2d 290 (8th Ciro 1974) 
(118) 497 F.2d 370 (9th Ciro 1974) 

o 
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rnake a split-second dec~s~on, It ~s more ~mportant ~hat he 

trj ta gl-Je Inst!:"uct~ons to a'10~è the colllslcn t.'la:: te 

war:: the pIlots t.'1at an eme rgency ex~sts, 

!'1oreove!:", Le) VFR cond.it::..ons, sald tne Cou~t, 

the :::ont~e:ler ::"5 '.ll1èer no dùty te Ir.:CrT.' each of t:1e t',.;o 

al.reraft of the other' s pas l. tIan: the rule of "see and be 

fi 1 119 seer: app_les. 

Several more recent decisl.ans, although abl.dlng 

by t..'1e "ultlmate responsIbl.llty" the9rj 1 have found that 

'there are "concurrent dutles" between pilot and cont::ral 

tower personnel Even ln VFR candi tlons. 

!Aa.ttilche.-<- v, UilA...ted S.ta.-te.ô 120 lS one such case. 

It Inval ved a mid-aIr collis ion h)e tween a Cess l'l,a and a 

Cherokee on approach: the two planes we re in touch wi th 

different trafflc controllers on separa te radIO channels. 
l' 

The court concluded that the controllers were negligent in 
. ..., 

failing to warn the Céssna pilat that another plane was 

above and behind him. (The controller had testifl.ed that 

al though he thought there would be a near-miss, he did not 

believe the planes would actually colllde). The court also 

(119) See also TfUbodea.u.x v. U.S., 14 AVI 17653 (E.D, Tex. 1976) 
(120) 600 F.2d 205 (9th Ciro 1969) 

, 

i 
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held the pl lot of the Cessna seven ty percent 11able because 

he was negllgent ln attemptlng to land on the wrong runway. 

and ln falllng to see and avold the other airplane. 

~ 

The sltuatlon is dlfferent when at least one of 

the planes lnvol ved ln ~ ,ffild-ai'r eolll.5lon was flylng under 
{ . 

IFR conditlons. The e~ntroller is then mueh more llkely 
\ 

to be found negligent, t'he rationale belng that separation 

of aireraft i5 reeognlzed as the prlmary dut Y of alr trafflc 

controllers and the pilot who had filed a fllght plan has 

the right to depend on him. In those sltuations, the dut y 

to warn has been lmposed much more strenously and consistent-
\ 

ly than ln VFR condJ. tlons. 

121 
l ne.. , 

In the ea1rly case of CaA:A:.a.!r.o v . .-~O!r.thWe.J.J t A'-<.!r.,tA..nq 

a near-m~ss case, injuries were caused to a passen-

ger when the airliner wa5 foreed to take violent evasive 

action to avold colliding with a B-47 bomber. Although the 

m~litary aircraft was fiying VFR, both planes had filed 

flight plans. One controller monitored the airliner on 

radar i another controiler observed the two converging air-
" 

planes on.hls radar scope for forty-five seconds without 

warning either pilot of the impendlng d~nger. The court 

held the U.S. g9vernment negligent, stating: 

(121) 236 F. Supp. 889 (E.Q. Va. 1964) 
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liA government al.r traffic controller 
cannot authorl.ze an airplane to fly 
a colll.sion course wi th another al.rplane, 
then being monitored by another govern­
ment controller', and escape liabl.li ty 
by claiml.ng that neither controller had 
a dut Y to separ~t8 them". 

The government was slllll.larly found gUl.lty of 

negll.gence l.n stClte 06 MClltylClnd v. Un-<..te.d State.~ 122 for 

the failure of the alr traffl.c controllers at vlashl.ngton 

Na tional Airport ta observe on radar the close proxillll ty 

of a government jet flyl.ng VFR and to transmit timely 

warning of i ts presence to the pilot of a conunercial alr-

plane flying "IFR, so as to avoid the collision that follow­

ed. The court repeated that the conJrollers have a dut Y 
J 

to observe and detect on the radar scope any VFR traffic 

ln additlon to giving appropriate clearances anp l.nforma- { 

. f . t' IF' f 123 tl.on rom tlrne 0 tl.me to R ,alrcra t. 

Thirdly, it will be even more difficult for the 

governrnent to escape liability in any mid-alr,,,-collision 

occurring in a TCA or TRSA whose very purpose is to provide 

separation between participating VFR aircraft and IFR air-

craft operating within its boundaries. However, it is worth .. 
noting that the dut Y of pilots flying VFR to IIsee and avoid" 

, 
(122) s~. n. 60. 
(l2:?J See also AU.egheny AùrL<.ne6' Tnc.. v. U.S •• 420 F. Supp. 1339 
(S:D. Ine. 1976) 

1 
.j 
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is not abroga ted whi le he ~s in a TCA or TRSA 50 that the 

government can st~ll rely on tha t defence and plead tha t 
1 

the a~rcraft fa~led to ma~ntain the~r own s~paration proper-

ly and were contributorily negligent. 

The argumen t was accepted in C OlOlta.do F ..t.1j.tng 

Aca.demy v. Un~~ed S~a.~e~124 in which two small a~rcraft' 

collided inside the Denver TCA. Failure to "see and avo~d" 

each other was found by the court to be the proximate cause 

of the accident. ~l though pla,in tiff had forcefully pleaded 

'that this was an outmoded concept, the j udge said that s ince 

it still represented the state of the law, he had no choiee 

v. U YL< .. ~ed 

S~a.~UJ 125 the controllers were found negligen t when an Otter 

and a Bonanza collided wi th ,each other. The two planes were 

in each other's blind spot when the accident occurred. They 

had appeared on the tower Britescope radar and had also been 

visible through the control tower window but the controller 

failed to see the accident because his attention was divert-

ed to other traffic. The court agreed that the controllers 

had been negligen t in fai 1ing to provide separation between 

(124) 506 F. Supp. 1221 (O. Colo. 1981) 
(125) 496 F. Supp. 639 (O. Colo. 1980) 

r . 
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the aircraft and, l}.oted that one of the reasons for the FAA 

. to create the TCAs was the failure of the "see and· avoid" , 

pOllcy . The court found that the con trolle±' fal1ed to 
~ u 

u..til~~e his Bri tescope correctly which caused him to gi 'iTe 

erroneous and m.l.sleading instructions to pi lots . 

This ease notwl thstanding, pilots opera tl.n<J wi th~n 

a TCA or TRSA cannot· rely exc.l.usively on the controllers to, 

provide separation. In spi te of the sophisticated radar 

,eq'uipment, the pilot is stl11 bound by the dut Y to "see and 

126 be seen n • 

1.3.6 Weather Services 

Rain, thunderstorms, fag, snow, 'ice and wind can 

greatly affect the safety of flight operations and a large 

percentage of aircraft accidents, partieularly when ligh t 

aireraft are involved, .. are caused by hazardous weather 

condi tions . 12 7 

The U. S. Weather ~ureau is required by the 

Federal Aviation Act to furnish reports to the FAA and ta 

assist in the diss~nation of weather reports "in order 
'. :. 

to promote safety and efficiency in air navigation to the 

highest possible degree. 
1'128 

(126) See a150' Tuc.hV!. v. U.S., 15 AVI 17533 (C.D. Cal. 1978) 
(127) The worst aviation disaster ta date, the Tenerife aco.ident of 
March 27, 1977, which made 578 victims, was caused by fog on the 
runway. 
(128) F.A.A. Act, .6up!ta., n. 13, section 803. 

(, 
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The first time .the U.S, government was brought 

before the courts in a weather repo rting case 'was in Sme.Jtdo n 

v. UttA.te.d S-tate.~ . 129 In this first . caSe ahd in all 5'ub-

sequent cases, the courts recogni~ed for the controller a 

dut y to furnish the pilot wi th 'wea ther 'reports. In S.me.Jt.dan 

that dut Y was limlted: it was said that the controller did 

not have the responsibility ta determine whether these con­

ditions ,were safe or not. Once he had supplied accurate 

weather information, hé nad discharged his dut Y and the 

pilot was le ft to decide if the condi tions were sui table or 

../\ not for flying. 

Th'e same 'idea was still prevai'ling, twelve years 

Iater in Sarnio v'. Un.Lted Sta.-te~, 130 a dsh accidént due to 

icing coriditions. The court repeated that government, had 

the dut Y to furnish weather data ta pilots but added that 

once the pilot became aware of unfavourable conditions 1 he 

was under a dut Y himself ta avoid these conditions. 

But the Ieading case on. the issue of weather 

reporting is lngham v. Un~te.d Sta.te~ .13~ Failure of ATC 

ta report weather candi tïons for 'seventeen minutes to 

(129) SupIta., n. 51. Another early case is Btugrt:t v. U.S •• 149 F. Supp. 
620 (E.D. Ill. 1956), in which a railroad employee died when the canopy 
of a mi1itary aireraft fel1 and struck him d1.Jring a thunderstorm. The 
Air Force Base contro11er was found negligent in not réportlIlg the 
thunders torm to the pilot. 
(130) 274 F. Supp. 827 (N.D. IlL 1967), aff!d 416 F.2d 640 (7th Ciro 
1969), cert. denied 397 U.S. 989 (1970) 
(131) Sup!U1, n. 36. 
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, 

1ncoming aircr~ft when v1s1bility was rapidly deterioratlng 

was found to be a proximate cause of the accident. An 

applicable provis1on of the FM procedures manual required 

the con,troller: to keep, the p1lot advised of signlfican~ 
. , 

chan~~s .Ln the weather F .as necessary .. Alth'ough the court 
-', 

agreed wi th the government' s content10n that the final 

decision to land rests in the pilot" s hands 'since 'he is 1..n 

the best position to observé the wea.ther, the court said:' 

Il If the pilot does decide to a ttempt 
a landing, 1nformation concerning recent 
and significant changes in weather con­
ditions is essential to his mental com- , 
putations and the exercise of his judg­
ment ... Thus, i t was of the utmost impor­
tance that the crew not be lulled into a 
false sense of securi ty • The pilot should 
have been, told that weather conditions 
were becoming marginal, and that he might 
'well encounter less than minimum visibi­
lit Y upon reaching the runway" . 

. 'Thus, in Ingham, az:td since, the, courts have impose'd 

a dut y upon the controllers to report the most accura te, 

complete and latest weather information. Most courts have 

aiso ruled that the controiler must exercise due care in 

providing this information. The basis is said to be the héavy 

degree of reliance that pilots, carriers and the flying -publ.ic 

have placed on the governmental undertaking to provide this 

service. 

,. 

_...k,_ , __ 
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We must agaln re fer to Sto ftl<. v. UIl.{. te.d S tate.~ 

in which l t was ruled tha t ATC ha'd a dut Y te warn the 

pilot not to take off in dangerous weathèr conditions. 

Sto~1<. has been criticized by one author as not 

132 going far enough. He questlons the assumptlon that the 
) 

/court seems to make that the accident would not have happen-

t ed if a warni~g had been gi ven. He says tha t lf the" court' s 
î 
Igoal is safety, then i t should require that alr traffic con-
1 

~o,llers deny clearance when weather conqitions are below 

minimums. Up to now, the question of whether the contro1.ler 

has the authori ty to do so is still unresol ved. 

There is' no question that if t~e information 

transmi tted by the air traffic controller is inexact 1 in-

complete or misleadlng, he wlll be found negligent and the 

governmÉmt will ,be held li~b~e.133 If, however, the latest 

and mO$t correct information ,is provided to the crew and the 

pilot chooses to proceBd in spite of it, no liability will 

rest on the controller. 134 Neither will he be held liable 

if the pilot, having been warned of possible hazard along 

th A t d th " t avol" d them. 1 3 5 e ruu e, oes no J,..ng 0 

(132) Cote1lesse, David P., Notes, 49 Texas Law Review 406, 19 
(133) Gill v. U.S., 429 F .2d 1075 (5th Cir. 1970) 
(134) VeVe~e v. Tkue F~gh~ Ine., 268 F. Supp. 226 (E.D. N. Ca. 1967) 
(135) Somto v. U. S ., .ô uplta. il. 130. 
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In summary, once the pilot has recei ved aIl the 

pert~nent we'ather lnformation and l.f the information is 

both timely and correct, his decision to continue the flig~t 

will be considered an assumption of the risks. 

1.3.7 Hijacking 

This crime of modern society poses a real threat 

to the safe"ty of the tr,avell~ng p~blic. What are the duties of 

a controiler faced with a hijacked aircra~t? 

Although we have found n~ case involvirtg a con­

troller sued for negligence under such circumstances and 

although one might consider it a very unlikely possibility, 

it is not totally useless to try to apply the precee~ing 

rules to that situation. 

There is no doubt that a hijaeking constitutes an 

emergency si'tuation and' c.onsequen tly the uquos t cons idera-

tion for the controller should be the safety of crew and 

passengers; as said in Fu~um~zo, the controiler has an 

"overriding dut Y of sa~ety". 

One author s ubrru ts that the con troiler has the 

obligation to gi ve a hijacked aireraft prl.ori ty for landing 

even if he has to act against superior instructions. He 

136 says: 

(136) Avgoustis, Andreas, "Hijacking and the Control,ler", 3 Air Law 91, 
1976. 
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"No doub't that a hijacked aireraft 
is an aircraft in dire emergen~y and 
must- be helped to land inun~diately 
to the nearest airfield". 

The problem might be a hypothetical one sinee we ' 

have seen tha t the courts have not, for the' tirne being, 

recognized any authori ty to the, air controller ta deny 

clearance ei ther for take-off or for landing.-

\ 
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CHAPTER 2: CANADA 

2,.1 The Crown Liabili ty Act 

2.1. l Sovereign Irnmuni ty. in Canada 

Canada, an English colony which later becarne 
, 

independent but remained a member of the Commonwealth, 

inheri ted British consti tutional and lega:l traditions and 

cus,toms, including thé rule that "the King can do no wrong". 

It followed that here, as in England, no claim exis ted in 

tort against the Crown for the negligent act or omission , 

of one of its servants. 

Canada was even slower than its American neighbour 

in changing this si tuat~on. However, when it finally did, 

the rule of sovereign immuni ty had already suffered a graduaI 

erosion .. ovef;~the years which had made its application much 

less stringent. We will trace briefly the najor s1;eps ~hich 

Ie~to the adoption of the 1953 Crown Liability Act. 

In 1867, at the first session of the newly created 

Canadian Federal ~arliament, a statute was passed providing 
\ 

for the nomination of official arbi trators whose functions 

A..Yl:te./t a.-l-ta. were to evaluate compensation for loss or da.mages 

, 
-
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CaU8e~ by the expropriation of' land for public worJes, or by 

the execution of a c~ptract for public works. 137 In 1870" 

their powers were extended te 'inqlude claims arising _ from 

death, injuries and damages to property resulting from the 

execution of such con tracts . The door had been opened to 

recourse against the Crown, but'only if .it was based on a 

cC?ntract, and it was restricted to the field of public wons. - - . 

'Five' years later, p\lrsuant to the powers cenferred 
< .... • -' ·upori i t by section 101 of the British ·North America Act, the 

\ 
Federal Parliament created the supreme Court and. the Exchequer· 

. 138 
,Court. At the sarne session, it voted a statute allowing 

,for the Crown to be sued for certain claims, again based 

SOlelY on 'contracts, by way of a pr~cedure called "p'eti tiori 

of right" .139 Apar't from enurnerating very restrictively the 

events for which the, procedur~ cou1d be used, the new Act also 

provided that in each case, the petitio,n of right had to be 

submi tted first to the approval of the Govèrnor-General who 

- could accept or refuse i t. Only when this first step' was , 
cornpleted could the action. go before the Exchequer çourt who 

(137} .. An Act re~pecti~g the Public Works of Canada~ A.C. (1867) 31 
Vict. c-12. 
(1,38) An Act to estabtish a Supreme Court, and a Court of Exchequer, 
for·the Dominion of Canada. s.e. (1875) 38 Vict. c-11. 
(13~) An Act ,ta provide for the ins ti tut ion of suits against the Crown 
by Petition of. Right, and respect1ng procedure in Crown suits. s.e. 
(1875) 38 Vict. c-12.: , . 

, , 

. " 

, ' 
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140 had been given jurisdiction for those cases. , The. 

statute was also carefu:l to add, in its, 1ast paragraph 

that: 

21. Nothing in this Act contained shall 

1. Pre j ~dice or limi t otherwise than 
-;i.s herein provided the rights, privi1eges 
or prerogatives o~ ~t Majesty... ' 

Then, in 1887, the Act coricerning the official 

arbitrators was abvogated'and their powers conveyed to the 
,"'1: 

Exchequer Court, with a new e1emen~: the court was given 
, , 

"-.- , 

jurisdigtion over claims against the Crown arising fr,om 
\ 

death, inj uries and damage to property occurring on a 

public work and resul ting from the negligence of a servant 

or employee of the Crown whi le he was acting 'wi thin the 

:, seope of his ernploymenlÛ. 

1 

A1though the arnendment represented the first 

,aubstantial breach of the traditional ru1e of immunity,of 

, th~ Crown in tort, it;. waS scon found insufficient and 

'judges were prompt to comment on the 1ack of 10gic and 

unfairness of. a l.aw which compensated victims of the 

negligence of the Crown, on1y if they happened to suffer 

the conseq;uences of tha t negi igence while standing on the 

grounds of a public work. 

(140) SuplLa., n. 138, s. 58 & 59. See a180 Immarigeon,o H.. La respon­
sabilité extra-contractuelle de la Couronne au Canada. Montreal., 1965, 
at 10 e;t 6eq. 

\. 
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After a timid and ineffectua1 amendment in 1917, 
J 

- -....... ' the words '-"n every public work ft were defini tely struck 

froI1! the Exchequer CoUrt Act in '1927 14t rnaking recourse 

·availab~e whenever there was neg1igence on the part of an 
\, 

employee or servant of the Crown. 

Over the fçllowing years t other 1egis1ative 
-~ ,;~~ \ ,~ 

amendmen ts further. accelerated the process. Still, Many 

members of Parliament and jqrists desired toI see th~ federa1 

governmen t subjected to the sarne r1Jles of liabili ty as pri-,. " ,,' 
vate èi~ti_zens. Qui te 1egi tirnat~ly 50, since some of the 

provinces, following the adoption in the Uni ted States of 

the 1946 Federal Tort Claims Act, then the ~947 Crown· Proceed-
r 

ings Act in England, and the existence of s4J.ilar statut~s 

in other countries of the Conunonwealth 142 had already done 

so themse1ves. 143 

The Crown Liabi li ty Act (CLA) was only the ne~~ _ 

logical step in this evo1ution; therefore, when it was put 

before Parliament in 1953; it was sanctioned wi~~out. diffi':' 

,cult Y . 

(141) (1927) R.S.C. c. 34. 
(l4~) Austral1a: The Judiciary 'Act (1903) Part IX: "Sj.1its by and against 
the Commonwealth and the Stares". 

South Africa: Act No. '1 (1910) 
New-Zealand: Cr(i)W!l Sui,ts Amendment Act (1910) No. 54. - - .' 

~ -~ 

(143) Man1.toba: Proceedings against the Crc;>wn Act, S.M. (1951) c. 13. 
Nova Scotia: Proceedings against the Crown Act, S.N.S. (1951) c. 8. 
New-Brunsw1.ck: Proceedings agains t the Crown Ac t. R. S. N. B. (1952) 

c. 176. 
'Saskatchewan: Proceedings against th~ACC, R.S.S. (1953) c.79. 

~~/ 

-1 
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2.1.2 The Waivinq of ~unity 

As its full title indicates, the Crown Liability 

Act deals with "torts and civil salvage".144 We will ignore 

the second aspect of it sin~e only the first ià relevant to 
~~ 

"OUl: study of the ru1es of ll:abili ty of the air traffic con-

troller. 

section 3 of the CLA states the following: 

3. (1) The Crown i5 liable in tort for the 
damages for'which, if it were a private 
person of full age and capacity, it would 
be liable 

(a) in respect 'of a tort committed by a 
servant of"the Crown, or 

(b) in respect of a breach of dut Y attaching 
to the ownership, occupation, possession or 
control of property. 

It is certainly the most important provision of 

the Act since i t fully recoqnizes the tortious liabili ty 

of the government. The first part renders the government , 

responsible for the torts of its s.ervant: as' in its American 

cOWlterpart, the Federal Tort Claims Act, it' is à vicarious 

liabi1ity, flowing from, the rule of ~e~poijdeat 4upe~~o~i 
1 

for the Crown liability ta be invo1ved, the servant has to 

be proven negligent. The second part goe9 further than the 

the FTCA and imposes a direct liabili ty on the Crown for the 

property which it owns or controls. 

(144) An Act respecting the liability of the Crown' for torts and civil 
salvage. (1970) R.S.C. c. C-38. 

.' 

L 
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'. 
l, J\uthors agree however t,hat the Crown prerogative 

of sovereign ~mmunity was not abo~ished ~Y tne new A~t.i45 
According to article 16 of the Interpretation Act, an ex­

press provision to that effect would ,be required in order 

'to set i t aside. 146 special sta tutes, sùch as the Crown 

Liability A~t, are s~id to constitute only exceptions to 

the rule rather than abrogate it. As a result, and in spite 

of the fact that it does,not contain the long list of ex­

ceptions enumerated in the FTCA, the CLA has gene~ally been 

given a strict interpretation, in contrast with the attitude 

of the courts in the U.S. which affirmed very early that the 

broad purpose of the F'l'CA to end s,ove reign inununi ty ,was not 

to be frustrated by refinements of contruction. 
" 

2.1.3 Torts, Delicts, and Quasi-Delicts 

2.1.3.1 Law Applicable 

Whereas the FTCA provides that the law of the state 

where the negligent act or' failure to act of the government 

employee took place 'would govern the case, the Crown Li ab ili ty 

(145) 1mmarigeon,. H., hUpIta., n. 140) at 52. Also Pépin, G. & Ouellette, 
Y. Principes de contentieux administratif, Montreal, 1979, at 351, and 
Ouellette. y.,.iiLa responsabilité extracontractuelle de l'Etat fédéral 
au Canada". unpub1ished doctoral thesis, Université de Montréal, 1965, 
at 31. 
(146) (1970) S.R.C. c. 1-23, B. 16: ' , 

.. 

16. No enactment la binding on Her Majes ty or 1 
affects Her Majesty or Her Majesty's rights or 
prerogatives in any manner, ,excep t only as therein 
mentioned or referred ta" • 

~ , ----_ .. ,----;.~ -;-- ~ -~---~---"'- --~,,--_ ....... _-_ .. ;. .............. _~.~, .. ..,~.,- ,~ ..... _--
~\~.. .\ 
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Act ia ailent on this matter. The omission was criticized.,. 

but, in practice, did not create any real problem~i ,~s early.i" 

as 1884, in decisions rendered under s. 19 of the Exchequer , 

Court Act, t.he judges had appli~d the law of the "place where 

the tort was commi tted and they cÔn tinued to do sb under the 

1953 Act. l47 Provincial law determining whether an act or 

omission ·is a tort or delict or what constitutes n~gligence 

is then appliCable. 148 This means 'tbe'civil law of delictual 

or extra-contractual liability in the Provine~ of Quebec and 

the c,ommon law of z:egligene7' in the nine other provinces. 

It would seem that this Wi also the solution envisaged by 

I>arliament sinee s. 2 ~n ions 'speci fically tha t the word 

"tort" in respect of a y matter arising in the Province of 

.Quebec means ndelict" or "quasi-delict". 

What in the ~rican case of Ea~te~n A~~ 

Li.ne..4 v. Un.<..on T~ Co., damages are sus taine d in one pro-"" 

vince because of the negligenèe of an air #traffic controller 

located -in another? This was the si tuation in the case of 
( i 

ChlL~c.hA..e..e. Fa..e..e.~ Co~po!r..a..tA.on v. T~e. Qu.e.e.n 149 ~n which the 

,plane crashed at Wabush, Labradot, Newfoundland, while bein<1 

moni ~or~d by the controllers of Moncton 1. New-Brunswick. 

(147) Abel. A. S. Laskin 'a Canadfan Consti tutional Law. 4th ed., Toronto, 
1973, at 796. 

, (148) Goldwater, Sam, "t'he Application of Provincial taw in Hatters of 
De~ictual and Q~asi-Delictua1 Responsibility of the G'rowti't~'-rZ Themis -173.1 
1962, at 180. 
(149) 13 ~VI 1844~ (Fed. Ct. of Canada, Trial Div. 1974) 

/ 

, , 

l 
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The questi'on is not discussed in the judgrnent but, had .the 

controllers beeh' found neglige"nt, the' Ea..ô :tett.J rule w9~ld -
, 

have been the correct solution. 'l'hen/the acts of the con~ 

trol1ers ~ould h~ve been appreciated and, compensation award-' 
. / 

ed a?cOring to the neqligence law of the Province' of 

~~unsiCk. 
-/ ,A second, more' difficult question, was aiso raised;J 

wliat is the conten t ,of the provincial law te) be app1ied? Is 
1 

~t the law as i t was in 1953 when the CLA was ~assed, or the 
1 

/ 1aw as it l'las evolved up to the time the tortious act 
} . 

occurred? 

\ 
. The question was discussed in S chwetl.a. v. The 

150 .t~ 
Queen in which Mr. S-e~11a was seeking compensation for r' 

personal injuries sustâ'irted when the aireraft in whieh he 

was a passenger crashed, a11egedly as a resul t of the negli-
\ 

gence of the employees of the Department of Transport. After 

restating that the law of the province wher.e the negligence 

. occurred had to be .applied, in the present case the Negli­

gence Act lof ontario" the judge added t.hat the said law had 

to be considered as iE was when the Crown Liabi1ity Act 

entered into force, tha t ia, on the l4th of May, 1953. 

(150) (1957) Ex. C.R. 226 

.' 

f -----' ___ , _____ -'-_. ____ ~~" ~._~ ___ , ...... "..._)'Il __ ._. ___ • ____ + ..... 
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The reasoning behind this, is that the provinoial legisl~-
\.>,r< ~~~ .. 

tures cannot,:timpose obligations on the Federal Parliament 
'-

without the ~,.{atter· 5 consent. 
...... .,:~1 IrJ 

.. Ji -: ' 

"-", 
On -th~,,- other hand, as the judge reminds us in 

~ \ 

Sc.hwel.l.a.., the cro\m, although rtot bound by provincial 
\ .\. 

-è.-

s tatutes, has a redognized right to take advantage of 'any 
.6, • \ 

of them if i t choose}. to do 50. 

These two principles seern in direct contradiction 

wi th the original purp~s\ of the c~ which intended ~o sub-· 

je'ct the, government ta the same rules of liabilityl as private 

citizens and these pri.vile.ges make the words of s. 3 (a) 

"if it were a private person o'f full age and capacity" more 

illusory than real. Howevèr 1 as impractical and ·debatable ' 
J 

as these rules may- be, i:.hey still represent the state of the 

law and are still followed today. 

" provincial law will apply only if not incompatible 

," with the CLAi spec~al provisions dealing, for instance, with 

,notices of claim, .prescription, modes of service, eV>dence, 

costs and execution of j udgments supersede provincial law. 
l 

2.1.3.2 Servant of the Crown 

There has been considerable debate in the juris-

prudence over the years as to who 15 a "servant of the Crown" 

l, J __ 

l 
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since no explanation of the terni was' furnished-1iY: the Act 
~~ 

. _~~ 151 
itself ~ mentioning that "servant l.ncludes agent". 

It is unnecessary for us to review this debate: in the 

case of the air traffic èontrollers 1 there can be no doubt 

as to their status. 

~he D<7partrnent of Transport of Canada, now the 

. \ 

~\.-_ ... ~ ... 

, .. -,~}?istry of Transport (MOT) 1 was formed in 1936 and assurned 
. 

the responsibili ty for, ci vil aviation whieh had previously 
1 

çeen under the jurisdicti9n of the Oepartment.of National 

Defencè. 
152 The Aeronautics Act, among the duties assigned 

to the Minister of Transport,' confers upon him the task of 

i · Il V' d . th . 153 d superv sl.nq a 1TfJ1 tters conhe~te w~ aeronautl.cs an 

the power, s ubject to' the approval of the Governor in Coun-

cil, to "mak~ regulations to control and regulate air naviga~ 

tion over Canada" and prescribe "aerial routes, their use · 

and control". 154 

, ' 

The powers of the Minister to regulate air traffie 

control are contirrned in the Air Reg~lation 600: 155 

600. The Minister'may 1 subject to these 
regulations, make such directions as he 
deems neeessary: 

(151) s. 2~ 
(152) (1970) R.S.C. c. A'-3. 
(153) Idem. s. 3 (a) • 
(154) Idem, 8.6(1) and 6(1)(h). 
(155) Paseed 29 December, 1960, P.C. 1960-1775, SOR/61-10. as amended. 

------------------_ .. '"" . 
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(a) respecting Ohe prov1s10n of air 
tr~ffic control service within such 
portions of the airspace and at such 
airports as May be specified by him; 
and & 

(b) respecting the 'standards and pro-: 
cedures ta be fol:lo~ed in the operation 
of any air ,traffic control service 'or 
at any air traf~ic control unit. 

\ , 
"11 Canadian air traffic controllers a~e ,recr'uited, 

t ained and ,rnP1oyed by the, MOT which, .m~es them ci vil ser-

v ts, or "se vants of the çrown". Consequently ~ the pro-, 

ns of the LA apply to them. 

Sco ment 

FTCA èntions' exp,ressly t::h'at the negligence 

'of oyee must have taken place "wh'ile act-

ing within e scope 0 his 'office or employment" for the 

Uni t~d Stàtes, t~ he fO .. ~ Hable. Whil; the CLA doe~ not 

~eqw:\è .:t f,O~ 'alJ.y.r.>the '~sition' is tl\e same since--,--as we 

have a~ eadydis ussèd, it\has been held that pI;'ovincial law'-
\ 

qoverns i t \s a basic ·requj.re~e~t of both 

sible 

, 

that '.in order for \ the master- to 

r the acta of his servant, the latter 
\ 

must have acte or failed to act in the course of his, employ-

ment. , 

The stand rds and procedur~s to be followed by 

, controllers are found first, in Series V of the Air Naviga"7 

~ion Orders (ANOs), ed "Rules of .the Air" and second, 

, 
• 

\, 

\ 
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in the Ai"%f:c:Traffic 

- ' 

also lssued by the 

ed instruction~ for 
J' '. 

visiop of 'othèr air' 

of Operations (MANOPS) 

Trartsport. Both give detail-

" traffic and the pro-
, . 

The objectives of 

air traffic, control service, acc to the MANOPS are : 
, ,\ . 

a) to -pre,vent ~ql1'isions q tween, IFR 
, fligh1S ~pèratiI'l~, wi·thin c n rolled ' 

airspace an~ he ~ew aIl -fli hts , 
opera tirtg wi thih ,the block ~ ~pace ; 

" , \ 

b) to main tain 'a sàfe, orgerly' and 
e~ditiO\1s, f10w èf a'if traff1.c under 

lthe control or.an IFR unit. 
'" 

.. 
".Whether the violati of'a.provisi n of the MANOPS 

~ 

,amoùnts ta statutoI;Y negligence has nçt yet b n discussed' 

in a' Canadian Qourt. , Summarizing the most rece t U.S. 'j~ris-. . 
d · th" . t' ~ 156 't th t' )' f pru ence on loS .' qu~s· !~o~ ~ ,we s nu. a: a 1.~ çase 0 

~mergen~ie s o'r serib~':'\i!'i tuati~s, d art'ure from prescribep 
. \ ~ \ 

~ 

procedures would not o constitute neglig nce; but}:» liiubstan:-

~ial and unjusti'fièd d~viàtion~ w,ould in' icate lack 'à-f due 

care. 

,hat a aùty exists beyond the req rements of th'e 
,r \ 

MANOPS has not either been clearly establ~she . aowever, as 
~--

the question has beenv.defin,ite1y.settled across the border . ' 

s,ince 1967157 it would be surprising to see a C~ dian judge 

decide ôtherwise. 

(156) Su.pIUt, p. 44 et ~e.q. 
(157) In HaJLtz v. U.S., .6up1Ul p. 47: 
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2.l~3.4 , Cause of Action \ 
Section 4 (2 ) of the C~ provides that no recourse 

\ 

against the Crown exists in respect of any act or omission 

of its servant "unless the act o~ oroiss ion 
" 

would apart from 

the provis ions of this Act have 9 ven rise to a cause of 
f , 

action in tort" (or, according to- ection 2, a delict or 
, -

quas:l-delict in the Province' of Oùe ec) "against that ser-

vant of his perso~al represen tati, '!~" . 
'" \ • ...-.....-- ':~-<-,.l<-- .... 

\ --""--

Eirst, this implieç ~at the negligeri-t;-§~rvant had 
. ;, 

to be identified which, given the complexit~ of p lie 

" administration and the growing use of modern te 

laid a heavy burden on the cl.;limant. Fortunately, 

requirement was set" aside by the jurisprudence; 158 

, 

sufficient to demonstrate that the negligent act or omiSS]; n 

. was done by a se rvan t of the Ctown in the scope of _ ~E}mploy­

ment. Consequently, although the evidence is in general 

easi1y obtainable, once the -negligence of the air control 

service has been proven, it will not be necessary to prove 

which of the controllers was personally i:nvolved. 

>The second effect of this stipulation is te refer 

us te the tradi tional concepts of negligence law 1 anether 

of the similari ties the CLA shares wi th the FTCA . 

(158) Pépin, G. & Ouellette, Y., Suptta. n. 145, at -369; see footnote 115 
for 1ist of cases. 
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T'he application 9f negligence law to aviation 

cases predates the adoption of the CIA. ·As ear1y as 1939, 
; 

in the first Canadian case involving co~erc,ial flying'j 

th . d ' . d 159 e JU ge sal.. : 

"Passenger transport started wi th 
Shank 1 s mare. There have been many 
stages in i ts development and Flying 
is simply the latest. There are, 
however, no new basic principles 
involved in i t such as have not arisen 
in regard to other incidents of human 
li fe and éommerce. Negligence and all 
other questions of Common 1aw were 
certain to arise out oi' Aviation and 
our case law autorna1:i'cally applies ... 
Unless and until, therefore, statutory 
provision is made to the contrary in 
Canada, Connnon law plrinciples must 
guide the Courts in dealing wi th cases 
whi ch ari se in trans :f>ort by air" '. 

\ .,.., 
, 
, , 

Al ~oUgh there is as yet no case stating i t 
'} - 07:1 

~xplici.:t-ly, i t seems evident that, through the combined 

provis ion's of the CLA and the Aeronautics' Act, and ~ the 

o applica'çon of this' jurisprudential rule,' ord~nary' rules 

of negligence aiso apply' to the air traffic controller. 

Gi ven the·, speciarl situation existing in Canada, . , 
c' 

is, the Quebec air traffic controller in "a different juri-

dical si tuation than tha t of his co11eagues of -the other 

provinces in the applicatïon of the Crown Liabili ty Act? 
Il; 

\ 
(159) Gal.eJr. v. W..i..ngfJ Ud"o (1939) 1 D.L.R. 13. 

! 

\ 
\ 

/ ' 
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.. 
The Canadian cqrnrnon law approach to negligénce law 

"'-----', , r 

is, exçept for.minor differences, essentially the sarne'as 

h . 16 0 l . '.1-.. h f ~ t e Amerlcan: neg 1gence 15 a vreac 0 a ~uty to take 

care iinp05ed by ,common law or ~tatute law 'resulting in daxp,age 

~o th~ plainti ff. Three element5 must be proven: a) the dut Y 
- o. • 

of ~are; b) the breach of that dutYi-and c) the damage. 
, .. - , Once --• -...~ ~ .. ~i tH;' • -

~I it has b~en ShOWÎ'lw-'~;iit a dut Y_ existed, it become5 necessary 
ioT","-

'" tO,consiàer the standard of care to be applied. At common 

iaw, th~ y~rdstick is the c:onduct of, the "reasonable man" Jor 

Preasonable care under the circumstances". 

·,As for the ci vi l 'law of -the Prov~nce of Quebec, 

article IOS3 of the Civil Code contains the bal3ic principle 

of 'delictual liability: 

"Every persan capable of discerning 

:P \ -

right from wrong i5 responsible for 
the_damage caused by his fault ta 
ano~er, whether by positive act, 
imprudence" neglect or want of skill ft • 

Plaintiff i5 required to prove: a) the fault of 
, 

, the ~fendanti b) the damage, -and c) that the fault was in'" 

161 law the airect cause of the damage 0 The standard i5 ei the-r 
" 

imwsed by lc~~'w or by the conduct of the "bon pêre de famille n .. 

(160) Linden, A11e~ Mo, Canadian Negligence Law, Toronto, 1974, at 5. 
(161) Regent Tax.<. and TltaJ1.6polLt Ltd. v 0 'Co 0 du Pe;U;t.s FJrbte6 de MaMe, 
'(1928) 46 B.R. 96; (1929) R. .. C.S. 650; (1932) 53 B.R. 157. 

--.......... -_ ..... ~ ........ -- - --- - ~ -,"-,.,- ~ l 
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Thëré are numerous definitions tryin~ to 'cir9um-
> 

scribe t,he notion of faul.t; most speak ei,thèr '~f a' brea~h 
" 162 

of dut Y or a vj.olation 'of a standard of conc1uct. . 'Es'se~"; 

t · 11 163 J;~ y, 
, ' 

"every wrong-ful àct, whether of .omiss.i.on 
or of commission, which caQses damage to 
another consti,tutes a faul't". 

Intentiorial wrongful acts are delicts where'as 

unintentional acts are call~d quasi-deliètS.' 

It has sometimes been said that the civil law 

notion of fault is wider'in scope than the common law tort 

f l ' 164 th b "1 f h" . o neg ~gencei e as~c e ernents, 0 t e two systems are 

$imi<lar etlough however, 50 that in practice, the sarne stand-

ards would be applied to all concrollers. 

Traditionally, an important difference between 

the two systems was the treatment' of contributory negligence; 

apportionment has a1ways been the rule in civil law but, in 

common law, it cornpletely barred plaintiff's recovery. 
<) 

ontario was the first province to enact an apportionrnent 

statute in 1924; in the next few years all 'the other corninon 
Q " 

law provinces fol10wed suit. The rule is th en uniforrn aIl 

(162) Beaudoin, J:L. La responsabilité civile délic~~e11e. Montreal. 
1973, at 42. 
(163) Goldenberg, H. carl. The Law of Delicts. Montreal, 1935, st 10.' 
(164) M~dlt v. The. Qu..e.e.n ,(1953) Ex. C.R. 22, aff'd (1964) S.C.R. 72.' 

, ; 
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acro,ss Canada, unlike the United Staté~, where' sorne Sta'tes 

" still accept contributory rtegligence as a complete defence 

to negligence. 

2.1.4 Property of the Crown 

2.1:_ 4.1 Law Applicable 

Both the Federal Tort Claims Act and the Crown 

Liabili ty Act regulate the government 1 s vicarious liabili ty 
~ 

, , 

, as an employer. The CLA goes further in that it also renders 
~ -' 

the government directly liable for any property which it 

owns, oc~upies or controls. 165 

The Act offers no definition of the word "property" 
. 

but, from the wording of section 5(1), it is apparent that 

bath personal and real property (or, for"civilists, moveables, 

and immoveables) are meant to be included. 

The recoUrse is subjected to rigorous formaI con-

ditions: claimants will lose aIl right of action of they do 

not serve, in the proper manner, a notice of claim in the 

very short delay of seven days fro~ the date of the damage, 

except in the case where the person injured has died. 166 

Provincial law applies once these specifie requirements of 

the CLA have been met. 

(165) s. 3 (1) (b) • 
(166) s. 4(4) & (5). 

1 
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2.1. 4 ;2' A12p1ication to ATC Services 

There ha~e been few cases based on section 3(1) (b) 

and Most dealt wi th falls or acciden.ts suffered in poorly 

. 1igbted or,maintained government buildings. 

Nevertheless, it mi~ht became relevant ta a pra­

blem, likely to happen frequently in the future, that i8, 

aocidents caused by the failure of computerized equipment 

.' '. of the ATC services. For those cases, in which no negligence 

of the controller or any other employee can be invoked, the 

government cannot be sued as an employer. But since it owns 

and occupies every control tower in Canada and aIl the' 

equipment therein, it could be held dlrectly liable through 

the application of this provision of the CLA. 

2.1.5 Jurisdiction 

. 
Originally, the èLA gave jurisdiction to the 

Exchequer Court for claims against the Crowni aince the 

adoption of the 197p Federal Court Act, these actions are 

brough't, by way of "statement of clairo" before the Trial 

Division of the Federal court. 167 

(167) (1970) R.S.C. (2nd Supp.) c-10. 

' .. ,.J 

\ . 
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section 17(1) read's as follows: 

"The Trial Division has original juris­
diction in aIl cases where relief is 
clai~ed agairist the Crown and, except 
where otherwise provided, the Trial 
~Division has exclusive original juris­
dict~o~ in aIl such cases". 

A suit against the Crown, as employer of air 

. traffic controllers, falls clearly under the provisions 

of section 17(1). However, as P€pin & Ouellette point 

out, i t must be kept in mind that in the c'ase of a joint 

suit against the Crown and other,codefendants, the Federal 

Court must have jurisdiction over each one of the defertd-

168 th' 1 " 'f- f l' h d an~. 0 erw~se, p a~nt~ s must sp ~t t e case an 

institute a ~eparate action before the competent provin9ial 

court • 

The question is particularly relevant to aviation 

li tigation for which the negligence of the carrier, air-

-craft 'and component ~anufacture~s, airport authorities, 

,and others might be invoked. 

, 
In addition to the exclusive jurisdiction of 

section, 17 (l)', the Federal Court Act gives the Trial Division 

concurrent jurisdi'ction wi th the provincial courts for 

cértain other matter in section 23: 

(l68) SuP~. n. 145, at 380. 

- -~ 
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23. Bills of exchange and promissory 
notes, aeronautics and i~terprovincial 
works and undertakings: 

The ~rial Division has concurrent 
original jurisdiction as well oetween 
supject and subject as.otherwise, in 
aIl cases in which a claim for relief 

• 

is made or a remedy is sought under an 
Act of the Parliament of Canada or other­
wise in relation to any matter coming 
within any following class of subjects, 
namely bills of exhange and promissory 
notes, aeronautics, and warks and under­
takings connectnng a province with any 
other province or extending beyond the 
limits of a province, except to the 
extent that jurisdiction has been other­
,wise spèJcially assigned. 

, , 

This ambiguous provision has produc~d a pecu~iar 

'result in ai~ transport. The Trial Division seeméd at 

firet unsure of the extent of i~s jurisdiction over aero­

nautic's and the early dec;isions are confusing. 'Then 1 in 

Be~o.e Cu..&tom.6 Bltoke.lt.6 Ltd. v. A.(,1t Canada:169 the Appeal 

Div1sion held that the basic pre,requisite' to the exercise 

ofjurisdi~tiç:>n by' ~è Fèderal cou~t being the existence 
• ... .. ' l 

of 'valid federal legisla~ion,170 sin~e the case involved 

internitional air t~anspo~t falling under the Carriage by 

Air Act,171 it was properly brought before the Federal Court. 

Given the fact 'tr.hat nq exis,ting fe~eral legi~lation regul.ates 

.' (1~9) (1979) 2 C.F. 575. 
(170) o..uebec. Nolt-th Sholte Pa.peJt Co" v. èa.~ad.ia.n Pad6A..c Ud., (1977) 
71 D. L. R. (3d) 111. ' 
(171) (1970) R.S.C. c. C-14. 

", 
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domestic air transport in Canada, the fOllow{ng problem 

arises: a joint suit against the carrier and the contrqller 

(Crown) can be brought before the Federal Court only if 

the flight was international ~i thin the meaning- of the 

Carriage by Air Act (reproducing the Warsaw Convention) . 

If the case involved domestic flight, two different actions 

will have te be instituted. 

When it cornes to the manufacturer, there is even 

less chancie of being able to bring, him befere the Federal 

Court joiritly with the controller. 
o 

The most recent case 

dealing with the issue of jurisdiction over aviation matters 

is Pa.c.),.6),.c. Wu,teILn A-iJtl),.nu Ltd. v. The Quee.n. 172 The action 

arose from the crash at landing of an' airliner flying from 

Calgary, Alberta, to Cranbrqok, B.e. The airline "sued to 

recover its hull loss alleging negligence of the Crown, as 

employer of the air traffic controllers, of various air-

craft and compçnent manufacturers 1 .and o'f the City of Cran-. , 

brook and its e~pIoyees. AlI the 1efendants, except the 
l , 

CroWTI, successfully challenged the j~isdiction o~ the Federal 
, " 

Court on the ground that the actions were not based on exist­

ing federai Iaw on whi,ch a clairn of negligence could be found­

ed.. The Court rejected the argument of plaintiff that the 

(172~ q979) ,2 F.C. 476. 
. . 

" 

--~------------~----------------------------,--
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Federal Court Act, the Aeronautics Act and Regulations, and 

a bilateral treaty between Canada and the United States 

were sufficient basis to attract its jurisdiction. The 
, 

carrier was ~hen forced to bring actions agairuLt the defend-

ants other than the Crown in the Superior Court of the 

~rovince of British Columbia. 

This multiplication .of proceedings creates a 
, 

deplorable situation as the judge himself adroits in Pae~6~e 

We~~e~n. Not only does\it greatly increase the' costs of 

litigat~on and cause a myriad of procedural problerns, it 
, , 

also carries the distinct possibility of' different courts 
- l ' 

.delivering conflicting judgments. 17 3 

~'" 
2.1.6 Right of Action 

\ 

The CLA grants to any individual who ,has su'ffered 

damages due to the negligence of an air traffic.controller 

t;,l;l,e;~ q.ght to bring ~ction against the Crown for his own 
" . t . 

damages. But, who has a recourse when the victim dies of 

his injuries without having been compensated? Once more, 

reference has to be made to provincial law. 
'l, 

(173) Lane, E.M. & ,Garrow, D.B. "Canadian Procedural Law in Aviation 
Lit188tion", 46 J. Air L. & Com. 295, 1981, at 302.' 

------~------------~---------------------------------- L 
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Traditiona1 common law held that the' right of 
, , 

action dieq with the victim. ' The obvious unfairness of 

that principle was corrected in England by the adoption . 
in 1846 of the Fatal-Accident's Act (better known as.the 

, 

Lord Campbell's Act) enumerating~the persons who could 

recover the damages they had suffered because of the vic­

tim's death. The year after, Canada voted a similar 

statute. 174 Al-though this was unnecessary, a right of 

,action being transmissible in èivil law, it was incorporat~d 

into the Civil Code of Quebec. 175 The law was made unifo~ 

for the ten provinces, unlike the situation in the United 

States where the Wrongful Death Statutes may differ from 

state to state. 

Then, in Canada, if an air traffic controller 

negligent~y causes'the death of 'somebody, the consort of 

that person, his ascendant and 'descendant relatives have 

the rlght, within a year of his death to sue for their 

damages. 

The uniform~ty stops however in a joint l action 

against the contro11er and the carrier if the flight was 

(174) (1847) 10-11 Vict. c-6. 
(l7S) 1056 c.c. 

, \ 

, , 

-_"_L ________________ --, ________ --"-_~-____ '___ ____ _..._.------,-_. ______ _ 
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one governed by the Carriage by Air Act. Then, the list 

'of members of the ,family having a right of action against 
\ 

the carrier is much more liberal l76 and the delay extends 
, " 

. ,t,?' two years intead of one. l77 This sig~ifies that differ­

ent persons wouid be allowed to recover depend~ng on who 

is found responsible, controller or carrier, ,and that in\ 

case of contributory negligence sorne of th~ claimants would 
\ 

recover only part of their damages. 

( 
2.1.7 Oefences 

• fi,' No specific defenc~ is ment10ned 1n the CLA'. 

However, non obse~vance of, special mandatory provisions 

of the Act, 'such as the ones relating to the notice of 

claim, could bring the rejection of the action. 

Otherwis~" aIl the available defences to a negli-
, 

gence action, factual, procedural or legal, can be used by 

the gove rnmen t • 
.... \\ 

.~\~. ," ,",,,,! • 

"" ' , ) 

2.2 Standard of care of ATC in' jurisprudence 

2.2.1 Canada 

~ 

, ' 

There ar,e still very few cases involving air 

traffic controllers il?- Canada; 'this makes i t difficul t to 

(176) Carr1age by Air Act. 'Schedule II, art.l:, 
"In this paragraph the expression "membj!r of 
f"amily" means wife or husband, parent, step­
parent, grandparent, brother, sis ter, half­
brother, half-s-is ter', ch11d, s tepchlld, grandchild. 

(177) Art. 29. 

-'---"'~'-""'''\.>''---'------~-----.----
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ascertain precisely to which standar would be held. ~ 

The earliest ca e was V. 178 
1\.,(. t19 

~ 

in which a pilot ,andt _~s passenger soug t to recover the 

,dàmages they had suf ered when they lande at, the Saskatoon· 
, \ ' 

'airpo..rt and ran into e side of an open d ainagè ditch. 

Plaintiff's action wa dismissed because th~ E~hequer Court 

came to the conclusion th~t the pilot had f.~ed to take , 
, 

reasonable care by not calling the ~adio range or taking 

any other step to inform himself of the conditions on the 

landing field. E~idence had reveal~d th~t the ditch~ 

constituted no danger and w~re easy to avoid,by pilots 

having previous knowle~ge of them. However, the judge 

agreed that, had not the obstructions been obvious to those 
\ 

usi~g reasonable caref the Crown ~Quld have been liablé for 
, ' , 

'. '. , negligence in failing to <]1. ve adequate warn1.ng,'" 
\ 

One ,way of 

discharging that dut Y to warn, according to the juàge, w~s\ 

through control towers or radio ranges located at the air-

port. 

,The fol1owing principles can be drawn. from the 

G~o~~mdn case: a) control towers employees do bwe a dut Y of 
\ ' ~ 

care, at least when it comes to warning of obstructions on 

'the ground; and b) if they fai~ to disc~arge thàt dut y, , 

the Crown can be sued for negligence. 

(178) 3 AVI 17472 (Exchequer Court of Canada, 1950). 

, 

, ' 

, 

\ 
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The next case, Sex~on v. B~ak179 carne more than 

twenty years later. The acti'on ~rose out of the crash of 

a ,small Aztec,aircraft'in the vicinity qf Vancouver a~rport 

where he was iupposed to land. None of the four occupants 
, 

survived'. The accident .was found to have occurred as a 

result of wake. turb'ulence created by a Boeing 707 which had 

lahdéd just befo~e. The pilot of ,the Aztec had not yet 
.. 

sought'or received clearance to land but while on approach , , 

controllers had advised hi~ and the pilot of the Boeing of 
, ' L 

each other's.presence. 

, \ ., 
,,' 

The widows of two of the .pa~sengers b'rought an 

action agains,t the estate. of ;the pilot 'and against on~ con­

: troller; ,the es.ta1;.e took third par,\:y proceedings again~t 

tha~ cQ~troller and one of his colleagues. 
\ . 'The allègatiops" 

, ' 

t • t '\ ' 

of'negligence aga~nst the controllers referred to failure 
" .. - '\ \, \ \ 

, 1 ,. ~ ,,\ 

either ta warn rlf turbulence, or ··to direct a separation "," \ 

, , dis~ance that wpuld avoid the, hazard. 
" 

, 
, 'Th~ judge rev.~,e\l(ed the leading U. $. wake turbu-

~ , • l, 

lence de,cisions, i.ncluèling Ha..Jr..:tz, but held that p+ior' to , , 

la.ndin<j clearance, 'and while on v:i:sual flight' rules'" the 
~ \ 

, . , 
res~nsibility for' ade.q.lJ.a~e ~eparation lies wi 1:11 the pilot 

, \ 

and was not the concern of control tower operators. , 

, , 

(179) 12 AV~ .17851 (British Columbia ~upreme Coûr~.· 1972): 

\ , 

" 
" 

\ 

\ 

, " 
" 

._------ ------,.-:.. ... \ __ . -~~' --_._._----~ .. ' .. 
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/' 
Two elernents seern to have influenced this decision. 

First, the faet that the accident happenéi before clearanc:e 

had been given and second, the fact that the pilot was fly-

ing VFR. The judge recognized that control tower personnel 

take on a rnuch' larger share of the responsibility' in IFR 

conditions and when the aireraft is close to the runway. 

He admi tted also th~t if the controllers see a dangerous 

situation developing they '''may'' be under a dut Y to warn. 

Although reluctant to go as far a~ they do, the judge ~n 

the $exton case was elearly influeneed by contemporaneous 
, , 

American jurisprudential rules. 

Two years later, in 1974, the Chu~ehill Fal14 Co~po­

~a.t.(.on case, was judged by the 'Federal Court. 180 The facts 

were the following: on November Il, 1969 a small jet air­

cratt left Churchill F-alls expecting to l~à 23 minutes later 
: 

at Wabush: both.p~aces are in Labrador, Newfoundland. It 

crashed into a sheer vertical rock face in an open pit mine 
" 

at Wabush, killing E!\rerybody on board. 

;;(:..;." 
Controllers at the Moncton, New-Brunswick, area 

control center who, were responsible for the region were sued 
-"~'''''''''''' ~~for neglige'nce. They had issued a clearanc~ according to a 

(180) SUP~t n. 149. 

".' 

-
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~. 

and on a beacon that l'iad been cancelled by the ~ 

six months earlier. Contro 

advance information concerni the 

ne~ p ocedure and the new beacan and been ins tructed to , 

beacon 

the ,old plates cO,ntaining the procedure on the old 

d replace them wi th the new' ones. The pilots, 

having on y the n~w PJ~tes, fol~owed the new procedure but 

on the old beacon" missed -tlle runway 'and crashed. 
i h ~~ 

.~-

summarize, the airplane executed the- only 
" 

,currently app 'ov~d instrument approach pattern but on the 

. db' ff' l 181 wrong beacon, s 1nstructe y al.r tra _ J.C contro • 

Yet, the court that' the crash had been caused 

" 
solely by the ne ligence of the pilots and that al though 

the air traffic c ntroller' had failed to exercise the degree . ' 

of reasonable care required' of,him, it wa~ not the cause or 

even a parti al the accid~nt. 

The court based its rather su~prising conclusions 

on the grounds that wh;m a pilot received a clearance 'he 

has a choice to accept i t, or q'uestion i t and if he accepts 

it he is .r:esponsible for executing it. Once accepted, it , 

, , 

(181) See Keenan, John T., Case Law and Comments, 42 J. Air L. & Com . 
28, 1976. 

/ J 
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la not thE\,~ontroller"s dut y to monito;.-- ~e aircraft's 

4eséenti separàtion of airpla~es is his .primarY con,?ern 
" . . , 

. ,and duty. '. b 

l ' 

In trying ta establish the standards to be applied 
, " ~ 

to ATC services, the judge states that -"avia:tion safety 

requires the efforts of air traffic controllers and pilots, 

their efforts ~omplement each other •.. " whic1:l would lead us 

to believè that he is going to apply ~he theory of concurrent 

duties'. However,. he soon reverts to the earl.i~st concept· of 
, \ ' 

~separation of aircraft as only responsibility of ATC. 

,\ 
h d .. h b l' . . d 182 ' T e eCl.Sl.on a~- een proper y crl tl.Cl.ze las 

pr~ing a refusaI t~ even consider the e'stablished p~in-
ciples of American jurisprudence on the -matter. The ori-, 

tiè~sm is justified particularly since the case involved 
. 

IFR flying. 
.' 

AS expressed in Todd v. U~ted St~te~~83 the' 
, 1 • 

clearance gi ven "was not reasonably designed to insure the 
/ 

safe,ty o,f the airc:.raft" and therefore shoulÇi.have"been regard-

.ad as negligen t . 

'(182) Idem, àt 30" 
(183) 5,u,p1t.a., ·;n. 83; 
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2 .2.2' Australia 
. , 

A few caees' involving air traffic contrellers' have '. , - ., 

come before the Australian eçlUrts; i~ is appropriate te lOOk 

at. them s~nee Ausëralia and Canada share the sarne eornmon law 

, . 
The existence of a, 4uty,. owed by ATC services to 

aireraft operators, ta take ,due care for the safety of air-, ' , , " 

craft und~t their control has been repognized in T1t4n.6 

Oé'e.an..i.c A.ur.way.6 Ltd. v. The. ·Commonwea.lth 06 AtU-tlta.t-<'4.,~84 

Plain,tiff' s' Jleaplàne had crashed because the buo,Ys marking 

the la~din9 path had moved with the.. tiÇle. ,The fact was 

it.noWn to ÂTC bùt they failed to warn the cre,w. ,The Comrnon~ 
" ' 

',wea1:th was 'held, to be bound' to, give ci'ear warnings of special 

p~ecautions to.be·taken'by crew befo~e ~'landing strip' con-

trolled by ATC' could be us~d safely'. 
~ . 

mh t N' h f). S immon..J· 185 l.' nvolved 4 ~ •. nex case,_ .te. 0.(...0 . v • _ u.o 

t4é 'collis'ion 'at l'anÇiing of two smaI1 aircra~t fiying VFR. " 

The court ~ound both pilots equally. negligent in that they 

" failed to keep a proper J:ookout. But 1 the controller was ... ,-
r 

,.' ~9,Ul)d 'to be guil ty of even ~rèa ter neglig:ence 1 because ~e 

(184) High Court, 1956 (uhreportèd). 
(185) (1975) ti.A.R'. 1 (Supreme Court of Western Australi~) ~ 

. .' 

.'. 

" -
" . 1 l' • " l ~ 

. " ',' 

, , 

'l' 
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<, 
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had be'en aware that bo:th planes were in the course' of land­

ing and took no action to try to avo~d the accident. The 

court neld that a dut Y of eàre was imposed on the air ttaffic 
. ~ 

control officer, if no other compéting dut Y preel uded him 

f.rom doing so, to keep a lookout· for aireraft monoeuvering 

in controlled airspace in the viciriity of the tower and warn 

them of dangerous situations. In the eourtts opinion, the 

fa ct that both planes involved~ in - the case were. flying VFR 
l 

did not substantially modify the extent of ATC' s dut Y • Con ... 

sequen tly, the judges assessed tbe. liabili ty of the ·parties 

as follows:' 30% 'for eaeh pilot and the, remaining 40% to the 

controller. 

Liabili ty was apportioned the same way in Au..ô tlla.l..ia.n 
-

Nationa! A-é.lLt,U'J,e.& Comm-é..&.6ion v. The Comma nwe.a.tth 06 Au..&tlla.l..ia. 

a.nd CanadiaYl. PacA, nie. A.ilLt.<.ne..6. 186 In that case, a Trans Aus-

tralia Airlines aireraft taking off ftom Sydney airport 
, , 

eollided with a Canadian Pacific airline~ which h~d just 

landed on the same runway. It appears that the crew of the 
\ 

CPA airliner misunderstoo~ taxiing instructions of the towe~ 

anq, backtracked into the departing TM aircraft. CJ>A air-

,line WClS found negligent in, that l.ts:,~pilot had. not questioned 
-~~ .t. 

-' 
(186) (1975) High CO'-1rt 

'. . , . , 

'. , 

, . 

, , 

_ ;: f ~ ~ ... 

• 1 ...... 

1 

c, , 

'. 
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what shou1d have seemed a surprising instruction; TM was 

found n~1igent in the sarne proportion since its pilpt had 

done nothing to abort take-off or c1imb at a faster rate 

once ,he saw the other aircraft on the runway. But the 

controller was found liable to a higher degree for issuing 

a take-off clearance without checking first if the runway, 

was clear which the court held to be na serious departure 

from the standards of the' reasonable map". Safe.ty 'iil the, 

prevention of col.!-i!3ions was held to be the primary. res­

ponsibility of ATC services. 

lt is apparent that if the standard of care 

applied te cçmtrollers by th~ Australian courts" are not . . 
quitè as onerous as the American, the y, are" certainlyo a lot . 
strict~r than the Canadian. One inté'r~sti.ng feature of 

the last two cases is 'that, unlike Ame.rican jtidges',. the 

Australian courts do not find the need to fix responsibllity 

on one, party only. Thi~ flexibility, besides being more 

consistent witb the realities of aviation accidents, renders 

unecessary the use of what one author has called "tortuous 

t M' . f l '1 ' .' .. 187. d f' d th ' ec :l..ques a ega, reasonlo~g lon or er to. l.n e prox:l..-

mate cau{ie: a f the ,accident and prçbably produé'es 'lllOre equi-
.f; 

table resul ts . 

(187)' F'or a more de ta il e'd , compal'ison of U.S .-Australia dec1sions, on Al:C 
liability, .see Bo~th'. 'lan 'Jeffrey..; "GovertDrlental LiabllitY for Aviation 
Accidents caused by Air Traffic Control Negligence't, l Air Law 3, 161, 
1976. ' -

, ' 
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C~PTER 3: THE WORK OF ICAO 

3.1 The Draft Convention on Aerial Collisions 

Liability arising from aerial collisions had long 

preoccupi~d the international community. In'the thirties, 

CITEJA.studied the problem and prepared various draft 
, 

conventions but, saw its work interrupted by World War II. 

After the war, it was carried on by the Legal Committee of 

lCAO, jointly with the drafting of the 1952 Rome Conven­

'tion. lSS In 1949, it was decided that the two problems, 

aerial collisions and damages' to third partiès on the sur-

face, should be treat~d separately and the Legal Cornmittee 

, o. 

pr~pared a first draft convention 01\ aerial col,lis ions which 
,/ 

'- was ready in, 19,54. The Assembly decided in 1959 that in 

viewof the new'developments in civil aviation, the draft 
6 

should be rey'ised a~d the Legal Conuni ttee undertook the 

revision at its,13th Session, held in MOntreal in 1960.1~9 . 

It was during the di~cussiôn over the draft 

Convention on Aetial coliisions that the question of the 

lîability of the air traffic control agencies first came up. 

(188) ICAO Doc. 760l-LC!138, Annex C. Also Matte, Nicolas M •. Treatise 
on Afr-Aeronautical Law, Carswe1i, 1981, at. 581..- ..... 

, .. , 

(189) Mankiewicz, René H., "The ICAO· Draft Convention on Aerial Collisions", 
30 J. Air L. & Cam. 375, 1964. 
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'The. Delegate of Switzerland poiI1ted out that ,a large part: 

of the colU'sions were due to acts or omissions of air 

traffic control employees. Considering the ever growing 

" 1 

number of aircraft in service and the increasing speed and 

height they would be abl'e to at tain,' the role of these 

'-
agencies was likely to become more and mbre important in 

the 'future. He cornmented on the international aspect of 

air traffic control, wherebY'a.n agêncy loca'ted in a parti-

cular country controlled aircraft flying outside that coun-

try. Consequently, he said, there was a di~tinct interest 

in drafting uniform international regulations concerning 

their liab'ili ty .190 

, It ~oon appeared howevez: ,that the subject raised 

Fl series -of very complex problems. ," In most countries, air 

traffic control was prÇ)vided by government bodies and there . 
wer~ deep diverge~cies in the nat10nal laws regarding State 

liability, ranging' from Iiabil~ty without limits to ,complete 
, , 

-
immunity' from liability. Furthermore, it was submitted 'that 

the Ii~'ility 'of ground control ~ authorities did not arise 

i~' relation -ta aerial collisions only but couid be implicat­

éd in s~veral other types of accidents. The Committee then 
.. 

o adopted a proposaI not ta deal with the matter within the 

(190) ICAO Doc •. 8137-LC/147-1, at' 171. 
, ' . . 

1 . . ----_ ........ -.--------- ..... , ... _-............ ~ ...... ...----- -
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framework of the Convention on Aerial Collisions but to 

inc1ude i t as a separate item on i ts ~lork Programme 1 among 

the subjects. of no priori ty and the Secretariat was asked 

to gathel". documentation for the Members. In the rneantime, 

the work on a new draft Convention on Aerial Collisions was 

to be continued and a new Subcommittee was appointed to 

that effect., 

The General ~sembly met in Rome in 1962 for its 

14th Session; du ring this meeting the subject of the liabi­

lity'of the air tra~fic control agencies was given priority 

by the Le<;?al Commission who further recommended that it be 

first studied by a subcommittee. The Legal Committee met 

soon thereafter and decided to establish such a, subco'nunittee 

whose broad terms of reference would be to ",study the lia­

bility of air traffic control;'agencies". Several De1egates 

were not cortvinced that international regulation was necéss~ry 

or- even possible but they agreed that the problem should be:-

explored. 

TwO documents were filed at the
l
14th Session: one 

by the Secretariat of ICAO and the other by Switzerland. 

,+he Secretariat' s paper provided a brief description ,of the 

various components of air traffic control- services and a 

survey ,of how sorne Contracting States approached their 

1iability. The comments of Switzerland expanded on the views 

--- ~ ---.a------"'tf'"' ... ~-___ ~----~_ ..... -_-_~' .y~ .. ';'" .... ~-"':!H~v..~'~-" ............... ',.~ 
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-it had expr~ssèd at the I3th Session concerning the impor­

tance of studying the p:/:'oblem and outlined the. direction 

they felt the study Should take. 191 

, 
3.2 The 1963 Questionnaire 

The Subconuni t tee org~~ zed i ts work wi th diè 

followfng basic objectives in mind: a) to ascertain whether 

it was necessary or desirable that there should be inter­

na'tional regulation o( the problems re~ating to the liabi­
{ 

litY,of air traffic control agencies with respect to cases 
\ \ 

whlch have an internatiçma1 character, and b) to ascertain 
, 

what 'methods shoul,d be 'used to settle the prob1em: \amend-

ments to existing convention, ca new separate convention 

deal,ing exclusively wi th the 1iabili ty of ATC, or a con-

. d l' 'th Cd'"l Il'' 192 yent~on ea long Wl. AT 'an aerJ.a co 1.sJ.ons. 

In ad~ition 'to the two documents mentioned ear1ier, 

Hembers of the Subcommittee aiso relied on the answers to 
1 -

a questionnaire sent by the Secretariat in D~cember 1963, 

first to th~" states represented on' the Subcommittee, and later 

-' 193' 
on to other Contracting States. ' 

(191) rCAO' Doc. 8302-LC/150-2, at 158 'and 184. 
(192) lCAO Doc. 8582-LC/153-2, at 13. 
(193)LC/SC/LATC No. 1 (questi9,nnaire); LC/SC/LATC No. 3 to 14 (replies); 
See Appendix A. 

l 
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Replies were received from twenty-seven govern-

ments; all' of \them were responsib1e for the provision of 

'. " .. ATC serVices in their country, ei ther directly or indirect-

--.--.",.-

ly or through association with other countries, or, in one 

case, through the establi~hment of a·private company in 

which the government was the major shareholder and for whièh 

l.'t d" b'1't 194 assume ..... l.a 1. 1. y. 

While none of these States had enacteq specifie 
, ' 

leg~slation to regulatè ~he liabili ty of their ATC 'services 1 

twenty":four of them al1owed' sui ts aga~nst the government,' 

based on tort or delict, in cases where damages occur_red 

.as a result of a negligent act or èmission of 'an ATC employee . 
. 

, In every case, if faul t was proven, compensation was allowed 
. 

without limits. Two countries retained State immunity except 
, 

for very spec'ific exceptions, arnong which negligence ,of ATC 

'was not inc1 udedi 195 one accepted l.iabili ty b~sed on contract 

. on1y. 196 On1y one State had a system based on objective lia-. 

bi li ty19 7 and none had pres umed li ab iH ty; one country con­

sented to ~e sued only when the empl.oyee"'-or agency did not 

Possess sufficient assets te cornpensate for the damages 

198 caused ... 

(194) Switzerland, 
(195) Philipp ines and Sweden. , 

. (196) Trinidad & Tobago. Moreover, a 6ia..t had to be obtained fitst from 

. the Governor-General. 
(197) Spain. 
(198) Mexico. 

,', 
" . ~ ..... 

., . , 
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A1though the poibt' was not discussed in each of 
" . 

'the twenty-sev.en sets of answers, it seems that most also 

a110wed ~e clairnants.to sue the negligent employee per-

son~11y.if they chose to do 50; only Japan assumed exclu­

sivè liability for governrnent employees. In sorne cases, 

the State could asl:c i ts 'employee to - reimburse the arno un tls' 
., 

paid, sometimes as a general rule, .other times only in 

cases of gross negligence or willful misconduct of the 

employee. 

." 

3.3 ReJ20rt of the First Subcommittee on the Lîabilitl of 

ATC Agencies 

.:: 

The Report of the Subconunittee was introd\J,ced at 

the lSth Session of the Legal Conunittee, in Septernber 
';t'> 

1964. 199 The Members had reviewed the various reasons in 

favour and against the establishment of an international 

regime and reached the conclusion that such international 

ru1es would be usefu1 and that their usefulness would even 
! 

increase in the future. They felt unable however to predict 

the extent of the difficu1ties that this undertaking ~ould 
1 200. 

'entail due to the lirni~ed amount of information avai1able. 

(199) LC/SC/LATC No. 19. 
(200) Whi1e preparing this Report, the Subcammittee,had only the answers 
ta the questionnaire sent ta Statesrepresented on the Subcommittee~ 
1ater, the Secretariat also sent it ta aIl Contracting States and ~heir 

" " \J 

replies were also considered during the 15th Session. 

, <$1. -
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The re la tion-ship that the rules 
• <II 

exist-new would' have wi th 
• ... 

ing private air law conventions such as Warsaw and The 

Hague, Rome and the Draft Convention on Aeri'al' Collisions 

were examined and the Members foresaw the. possibili ty 'of 

conflicts. NO'definite conclusion was reached,concerning 

the necessity of a separate convention:but if there was 
. 

going to be one, the following topics might be included: 

(1) Scope of Convention; 

(2 ) System of liability; 

c' (3) Limitation of liability; 

(4 ) Parties liablei 

(5 ) Parties enti tled to bring,' actions; 
-'. 

(6 ) Defences i 

(7 ) Security of liabilitYi 

(8 ) Jurisdiction; 

The Subconuni ttee offered comrnents and suggestions 

. on each of these topics. The Report was considered by the 

Legal Commit tee during the lSth Session and the decision 

was taken to pursue the study. The Committee,reached an 
~, 

agreement on several point~, namely: 

a) the definition of ATC services'falling within 

the ~cope of the Conventioh wou~d be a broad one; 
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• 

b) the Convention would apply whatever the posture 
. !1 

of the air~raft, whether· in flight, on t.he surface, in move­

ment or not, provided that- it was under the control of an 

ATC service ( 

c) the Convention shoul'd have a sys·tem of liabiJ~ty 
- ~""b-

based on f aul t i 

d) it sho~ld provide for a limitation of liability 

in a :=-easonably high amount. 

There was no agreement on questions of direct and 

recourse action, apportion~nt of l~abili ty and the provi-

. f . 201 ' c' 
S :Lon, 0 secur~ ty . ... "~ 

' .... 

It was further decided that a second questionnaire 

would be sent to Contracting States asking for thei~ opinions 

on ~e'se points agreed upon by th~ Coromi t tee. A secx:md Sub­

committee would 'study the replies and then consider whethèr 

it was. appropriate .to draw international rules and, if 50, 

either prepare a draft cOnvention or at least formulate 

precisely the points'which should be considered by the Legal 

" 
Committee. The secOIid SubcommitteEf was also instructed ta 

explore the possibili ties which -might arise in relation ta 

other conventions. 

(201) rtAo Doc. 8582-LC/153-1, at 131 e.t .oeq. 
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During the, 15th Session, the Legal Committee ëÜSO 

studied and- Eevised the new draft Con ven tion on -Aerial 

Collisions bl.1:t ,_Ç!~~ided to delay it.s presentation to a diplo-
. .~ 

matie Conference until the views of States on the' relation-

ships between aerial collisions 1 the liabili ty of air traffic 

" 
control services and the Rome Convention were better 'known. 

3.4 The 1964 Questionnaire 

-In accordance with the decisîon of the Legal 

Commi ttee a second "questionnaire was sent ta the states in 

November 1964. 20Z Then t the second Subcommittee convened in 

Montreal in 1965 ta study the replies c3:nd conrrnertts received 

by the Secretariat., A report was prepared and later present­

ed to the 16th Session of the Conrrni ttee, in September 1967. 203 

ai -the fo~ty answers received, a substantial major­
\. 

ity was in' favour of establishing international rules for 

the -settlernent of damages caused by A'1;'C activities, or of 
'. , 

studying the f.ormulation of such rules. If a new Convention 

we;re to be _drafted, most States preferred that it contain a 

system of liability based on proof of fault, with limits, 

although i t was agreed that to try to recommend specifie 

ones would be premature. 

(202) See Appendix B. 
(203) LC/SC/LATC No. 32. 
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1. The answers were fa~ more diversified when it 
'l'. 

came to def ining . the services and facili ties to which the 

.prop~sed conyention would apply. The ~ubcommittee recommend­

ed that a 'broad dèfini tion be retained and that ".;lll navi-

ri gation services and f'acilities provid~d for a pilot; for the 

safe operation of th:e aircraft" be includec.i . 

. . 
In its report, t~e\ Subcommittee fully endorsed 

4' 
the view 'that i t would be appropria te tq d:r:,aw up interna-

, .' 
'tional rule.s· concerning the liabïli ty of ATC agenc~Je.!; but ri 

\ \ 

feIt' tnat th~s .objective \ s1:1ould be attained in two stages. "-

.The first s:t::age would involVe the formulat.ion .o~ pr~nciples 
, . ,il' 'ï ,- ~~ich wo~q. serve .~s ,·the basis fo·i the pew rules and the 

second would be the actual drafting of the rules. 

At the 16th Session, the Legal Committee agreed 

with the opinion ,of the Subcommittee' that ·.the· -new' inter-

:J na'tional. :regl:lla1:ion should be comprised in a separate con­

, .J~~ti~n but without prejudice 'to any future action towards 
, ,... ... ' .. , -. ri. ' 
'- the consol~dat~on of various related conventions. It was 

,~ ---... ? '.. ',"";""-.' " 
~pfther decided that the Subcommittee should continue its 

_w~ -

,.'" 's~udy of the, question. However, s:Ï:nce the major part of 

thé sevènties was dedicated to solving the more· urgent 

''''<~Rroblèm of ae~ial piracy, thè Subcornmittee did not hold any -é 

"" 
- - oti).er meeting and work was also suspended at the Legal f 

~ _ r _ 

'.: Commi ttee on this matter during the next decade. 

" 

. " 

.1-

.­... 
-'-
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3 J,~ . ~écent DeVé~opments 

.-... -

The subject of th~ Li;b4.i:L'ty .. C?f. ~ir T;â,ff;i.c 
, ", 

, 
Control Agencies resur,faced "in- 1979 whén' the 24th Session ," 

. --......,- ::'.- . }. 

of the Legal Co~ittee undèrtook to revise its Work Pro-

granune. Some Delegates believed the l '~fUdY 'of, th~ Legal 

Status of the Aircraft Commander .t~ -be more 'impo,rtant i: \. 
1· • ~ . , , 

. ,others felt that ATC liability present~d more 'pressing 
, , . 

problems. Sorne said that because of the{r close connec'-
, . ' 

tion the two issues ahould qe considered '·tog~ther; other , 

,) thought wiser 'to amalgaxwte th~ questions'" of Aerial Colli ... ' 

sions and' ATC liability •. 

Thè following order was finally ,.adopted: 1) Legal' 
, .' 

, 
. Statue of ,the Ail:èraft Commander;' Z)' Liabili.ty ot' ,Air ,Traffic 

, \ • • 1>< 

C t 1 A . 3}':I\" 1 C 11" ". 204 , on ro genc1es; ner~a 0 1510ns "" 

Du~ing the'23rd Session,of the ~~~~embly, the Legal 

Commission reviewed the Genéral Work p~ogrà~e '~f' th~ Lega~ 

Committee in order to adjust it te tlie anti~ipatëd devèlop­

~nte and requirenent5 of.theinternational· civil aviation 

of the eighties. 205 The commission determined that only , 
,,' ~ .. 

problems of 'sufficient magnitude and·prac~ical importartce 

(204) ICAO Doc. 9394-LC/184 
(205) lCAO Doc. 9314-A23-LE 

" (, 

, ". 
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requir~ng urgen't, Üitern'at.i:on~ll action should J~e pttt b.efore, , , 

the ~ommittee' ahd' '~~i's should be the test in the future 'fo;, 
" . . .; ~ ~ . " , 

.a~y i te~. t? '~~ 'inc~u4ed o.n the Work progr'ai'nme. 
~ 1 ~ ~ 1 l.~ l ' " • 

.. ..' ,~ .,; 
~ . -'~...... 

Eollo~ing thosè'~ecommendations( the Assembly 

de~ided',:th.i~ a ne~, more pr~cise and detailed questionnaire 
'-:' .. t 

.would: he' 'sent to State,s and international organizations in 

order ~o ascertain' whether or n.ot the' subject of ATC liabi',-

lit Y conforrndd to th~ test. , , 

3.6 . The .1980, Ques~'ionnaire -

Th~ Secretariat prepared, a q\lestionnair.e, upder' 
"\ 

the instructio~s and directives of the Panel of E,xperts on 

the' General Work Programme of the -Legal Committee which' 

206 was to analyze the answers. Thirty-seven States sent 

replies an~ comments ?~t only twenty-two of those were 

received in time to be:, considered 'by the Panel .. 

In its report, submitted- 1:0. ·the lO,4th Session of-
.... 'It"~ 

207 the Counéil in August 1981, the Panel of Experts point-

éd out that a great majority of States, according to what , 

they wrote, had not yet encduntered 'any practica1 prob1ems 
t\ 

in this field. consequent1y, conflicting views' coû1d be 

(206) See Appendix C. 
(207) ICAO Doc. 9359-C/I066 
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.~._. found amo~g the' e.1q)ert,s .themselves as to whether the study 
,., , t' 

, "sbouid be purs'ued, given a' lower priority or simply abandon-, 
... ' ~ 

:' . e.d altogether. In thé end, they recommended that the item 

\' , be. retained but not'~r~sented to a subcommittee or to the 
, . . , 

Legal Committee itse.lf without' first havin9 beeh researched' 

tho~ghl:y by thè Secretariat or "Rapporteurs and' that nothing 

be, done befpre that basiç research was cornpleted. 
, . .,", : t ~ , 

However, ~ne-hàs'tQ be'càutious, when,drawing 
1 - • ~' ~ " " - l , 

~o'n~lUS~, from: _the. report' o'f .th~ ?~el of È~r:ts-.. Out 

.. 

of.ICAO'S ~en total membei~hip'of _148'S~ate~, o~ly 32 sets 
• ~--- .... Of 

of ~rs were furnished to the Panel. '~ile this may be-
because of lack of interest or lack of problems, i t' might 

also indicate lack of relevant information and l.ack of time, 

financial resources and manpower to research it. It is also 

to be noted that sorne States w~ich had claimed to be faced 

l with pressing problerns concerning ,ATC at the 24th Session--
~~ , 

of the Legal Committee answered in the' negatl.\Te to th~t '. 
-.. 

particular point in the questionnaire .. It seems equally' 

anomalous, even if one,keeps'in mind other factors, that 

so few cases concerning ATC operàtors have been filed before, 

the national courts of most countries while there were' 50 

( 

many in the courts of the United States. 

, , 

. __ ~, ___ ._' ....... _......-_ ........ ~_ ... ___ ... __ --. ... -~~ ___ ;.· .. '""':t -
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Aecording to the Panel, the following pain ts J 

inte~ aLi~, deserve further study: 

.' , 

the delirnitation of the jurisdiction of the ATC 

A.gencies in relation to the authori ty of the aireraft 

commander; 

the de1imitation of problems fal1ing under 

pr~vate 1aw anq,pub1ic 1aw; 

the problem of ·liability in case 'o,f failu~e of 

computerized ATC equipment; 

- the ~rote'ction of the Individual c'ontrolle~ 

A9ALnSt excessive liability. 

. 
Discussions over the report con tinued .'at the 25th 

. " 

',Session of'the Legal Committee, in April 1983. 208 Afte,r 

more than twenty years, States still could not agree t:l1ata 

new international instrument was desirable. Many of them 
J 

. reit!erated that the matter should ,be taken care of by domestic 

legislation i one suggested that international regulatio,n o.f 

technical nature, incorporated to the Annexes of the Chic~90.' 

Convention, would prove more practical and easier to achieve. 

Onc~ again. the consensus was' tQ the effect that' 
, 

more study was required, specially since ~he technical, 

operational and social deve10pments in' the fie-ld might hav~ 

(208) ICAO Doc. 9397-LC/185. 

" 1 .' . 
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made thè·eàrider work of the, Legal Committee-irrelevant 

today. The "Delegàtes shared the opinion of the Pane 1 that 

such research 'should be perforrned e.i,ther by tlle Secretariat 

,or by RapPorteurs. 

J.7 Ar~entina's Preliminary Draft Convention 

Argentina firmly believes that ATC liability must 

bp regulated at the international level and has s~arted 

. '(, th ., hl' 209 Serl.OUS wor,.. on e ques t~on ~n t .e éar- y seven t~es . 
. 

A co~ttee was appointed to prepare a draft convention 

which was first presented at the VIth National Argeptine 

Conference on Air and Space Law held in Buenos Aires in 1972. 

Studies were eontinued afterwards and the draft was again 

submitted at the 25th Session of the Legal Committee in 

1983.:Z1 0, 

Briefly, the Draft Convention present the follow-' 

ing basic features: 

- it favours a very broad definition of the 

services and of tl;1e kinds 'of airera,ft the @onvention would 

cove r (art. 1 & 5); 

it identifies the international elements and 

circumstances and the type of damages which would mak.e the 

convention applicable (art. 3 & 4); 

(209) Perucchi, H.A., "History of the Drafe Convention on Liability of 
Air Traffie Control Agencies" , 8 Air I,.aw 241, 1976. 
(210) LC/25-WP/875-39. See Appendix D . 

. . 
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- it supports a sy~tem of 1iability based o~ fault, 

except in the cas~ of failure o~ electronic equipment or 

failure to dis close documentary evidence for which there 

would.b~ a presumption of,liability {art.' 7 & a)~ 

it states -thà~ the' ~iability TI\l,lst be limited and 

links the limi ts, according' to ~ th'e ç1~ge cp.used', 'to the 

,existin.g air law conventions (aJ;t. ~6,r Il, 12 & 14'}. ( 

M6reover, the Argentine.prelirninary Draft Conven-
.' , 

tion' on ,the Liabilit~ of Air Traffic Control Agencies deals 

with most other .lega~ and ,procedu~al aspects. o'f an açtion 
.. 

against these servic~s.: int~r~.atio~al or mul;tinational .AT~ 

agencies, evidence, juris~iction, applicable procédura~ Law, 
/ . ,~ , .., 
cur~ency conversion, prescription, guarantees, ~tc .. It 

.const,itutes a concrete and valuab!1.e contributioI1 to the 

~ study' of this question and provides useful guidelines for 

further work. 

, . 

," , ' 

---------------,----.-
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CHAPTER 4: A NEW CONVENTION 

4.1 The Need fpr International Regulation 

States have never been able to reach a consensus 

~hen it came to deciding whether or not there was a rea1 

need for an international solution to the liability ~f ATC ~ 
agencies. Today, many still fee1 that the matter ~s ~-~ 

-, 'taken care of by dornestic legislation and that no problem 

.J 

of sufficient magnitude justifies such a cornplex and ti~e-

consuming undertaking. On the other hand, others feel that 

an international agreement is, if not necessary, at least 

desirab1e. 

We will review hereinaft~r the a~guments ~ost 

frequently given in support of e-ither position. 

4.1.1 Uniformity,in privat, Air Law • 
The need, or wish, to make the ru1es of 1iabi1ity 

in private air law as uniform as possible is the motive most 

often put forward in favour of drafting- international 

regulation of ATC liability. Collaboration to achieve the 

highest practical degree of uniformi ty in regulations and, 
\ 

organization in relation to "aircraft , personnel, airways ' 

and auxi1iary services If, is one of the oblig~'tions States h~ve 

) 
;; 

: 

" . ----- - - - ~--.. ---- --- ~--~-- -~ ... - .. -~--- --.....--- ---'--...~ 
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contracted when they signed the Chicago Convention;211 

uniformi;~y had also been the raison d'être of the Warsaw . , 
~,~ j 

, • 1212 Convent10n. Such ,uniformity was said to play an important 

ro1e in the improvement of air navigation and in the promo-

tion of ~afety. 

While uni formi t Y for its own sake rnight not have 

sufficient validity a~ a goal, let us see if the lack of ft, 
1 

between national 1aws and between othe'r international cQn-

ventions, could cause seriou~ pr~blems in accidents, where 

the negligence of ATC services is irivo1v'ed. 

4 • ~ • 1'.1 Na tional Laws 

Al though ATC emp,loyees perform according t9 the 

international standard and practices of Annexes 2 and Il, 

and a1though civil aviation operations are oonducted under 

conditions which 'have been internationa1ized to a high degree, 
l 

their 1iability is eva1uated' according to the var~ing nqrms 

of national legis1ation. In other words" "the contro11er 

comes'under the aegis of nationa1'law while carrying out 

international 1aw-". 213 

(211) Art. 37 
(212) Preamble 

<, 

(213) MéCluskey, E., "Legal Liabil!ty of the Contrbller", The Controller, 
. Vol. 19, No.- l, 19,80, at 2'3. 

.. 
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. 
According ta the replies ta 'the 1980 Ouestionnaire, 

" 
no country has yet enacted a specifie legislation concern­

ing the.,.l~abilfty of its ATC services. Consequently, the 

general princip1es of law in force in the country app1y, 

creating vast disp~rities in the 'treatment of ATC emp10yees 

from one country tO,qnother. 
~,1" 

First, the èontro1ler is dependent on the leg,al y , 

" 

system of the count~ which employs him. In socialist 'Stàtes, 

the contra1ler has a legal dut Y ta ,apply the p:r:ovisions of 

the aviation code and other rules issued by the competent 

Ministry. When a violation of these rules leads to an 
, 

accident causing damage to person or property, the contraller 

is held criminally responsiblei moreover, criminal liability 

can be invoked even when no accident has occurred but the 

. 214 
risk of accident has been created. The ç.on traller . 15' " 

~?ét~er protected agalnst criminal suits in civil and cômmon 

Iaw $ystems in which intent, gross negligence, or rèckless-

ness amounting to intent, would have to be prOven for the 

ff b d ' 'I 215 h 'b'l" o ence to e treate as a: cr~rn~na one. T e poss~ 1. ~ty, 

however, cannat be ruled out. The International Federation 

of Air Traffic Controilers Associations (IFATCA) cites as 

an example the decision of thè Appeal Court of Cagliari 
~ 

(214) Idem, at 25, 
(215) Avgoustis, Andreas, "The Controller's Legal Liability", The 
Controller, Vol. 14, No. 4, 19'7,5, at 19. 
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(I,ta1y,) of February 21, 1984 regarding the crash of a DC-9 

into a ma un tain crase ta the airport and for which the 

216 Italian contraller was given a 28-month prison ~entence . 

Civil liability also réceives a different treatment 

from one legal sy~tem ta the other. In aIl cases the 

employer is liable, according ta an IFATCA study based 

on the "International Survey of civil Liability of Workers"" 

done on behalf of the International Labour Organization 

\ 217 ' 
(ILO)·. B~t it also appears that in most cases t11e liabi-

lit Y of the empIoyér does not prevent simultaneous or parallel 

action again~t the employee ~ho caused the damage. 

In the socialist countries of Europe, the liabi-

lit Y of the employer is based on the principle of the liabi­

lit y of the econornic unit to third parties. But, if the 

employer has, had, to compensate the victims on behalf of the 

controller, he may seek re,course 'against him through a special 

provision of the code of these countries called ~material 

responsibility"~ a forro of liability 4U~ gene~~~ which allows 

the employer ta recover damages from the employee. 

In civil law countries, the liability of the 

employer is based on the fact that he is the commettant; the 

(216),IFATCA '85, WP-66 .• dated January 16,1985. 
--'217) IFATCA '77, WP-34', dated' February 10. 1977. 

. - '\~ 
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" gove~ment will be held liable for the fault of the con-

troller provided the latter was acting in the course of 

his employment. If the fault is judged to be a personal 

one, the controller could be sentenc~d te pay for the damage 

himself. Sorne ceuntries have made by legislation the employ-

er solely responsible to third parties for what they cons~der-

ed to be "special risks ", such as rail~ays, road t~?-nsport, 

aviation and miningi ~ very small nurnber have excluded 'the 

possibility of recourse action against the employee in aIl 

cases, but most other civil law countries have retained the 

right to obtain from the employee a contrioution to ind~mni-

ties paid by them to third parties. 

Onder common law systems, the State will be sued 

as employer of a controller through the rules of vicarious 

liability only if it'has waived its privilege of sovereigrt 

immùni tYi otherwi.se, claims will be directed to the-contro'ller 

218 ' 
personally. 

The fact that' countries share the same legal 

system does not of~er. any guarantee of uniformity however: 
. 

the notion of faul t or negligence varies from one to the 

other. Even ;rthin the same country 1 par"ticularly in fede-

rations, confederations or other types of unions, important' 

Cl18) For further discussion see,Mc::Cluskey, E., "Legal llability of 
the Controller", The Controller, Vol. H, ,No. Q. 1980, at 27. 
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differences can be found, sometimes because thé States, ' 

provinces or other uni ts of those countries have enacted 

different laws, sometimes becausé they apply the same law 

differently. We have already observe,d that in the united 

------States, the application of st~te ,law to cases brought under 

the Federal Tort Claims A~t could léad t~ uneven judgrnents 

depending where the ,controller was lacated'when he direct-

ed, the flight. The same céuld occur in Cana~a where provin­

cial law governs ,cases under the Crown Liabili ty Act and 

where two legal systems'coexist. 

Seen from the' clairnant's point of view, uniformiza-

tion 'of the procedural and j urisdic,tio.nal conditions ta be 

. fulfilled in order ta file a claim, for the negligence of a 

controller would aiso be advantageous. At the present time, 

sùits against the State often involve compliance with a 

series of preli~inary steps which often delay compensation 

and might even cause 'the loss of the right ~f action. 

Curioqsly, 'this diversity among national laws 

viewed by many as one of the more c;>nvincing arguments in 

favour of drafting uniform international rules, is held by 

others to be the main reason not to attempt to do i t. They 

believe that those Qifferences are already substantial enough 

as to create a major obstacle towards reaching an interna­

tional agre'ement 'and that it would be futile to draft a 

convention which stands no chance of being ratified. 

" 

, 
--------.--~---------------------~----------------- ---------------------~-
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4.1.1,_ 2 In terIia-tional Con ven tions 

,In recent years 1 concern o'Ver the possibility of 

conflicts or overlaps of conventions has often been express­

ed and advocates for a single, unified system which wou1d 
< 

encompass the rul.es of Lj.,abili ty of aIl participants in 

i~ternationa1 air transport are becoming more numerous. 219 

The Warsaw system, regulating passenger 1iabi1ity, 

is now compo.sed of eight instruments, nine if we are to 

count the M~ntreal Interim Agreement, aIl in various stages 
o / 

of ratification. One author ha,s counted eighty possible 

. 220 
combinations or formulas of liability within the system; 

another cornrnents that the Warsaw system "presents itse1f by. 

now in such a chaotic magnitude of variations that it pro-

bably deserves nei ther the qualification as "uniform" Iror 

the qualification as a "s~stem". 221 

(219) B8ckstiegel, Karl-Heinz, "Coordinating Aviation Liability", 
Annals of Air and Space Law, McGi11, Vol. II, 1977. 15. BHckstiege1, 
Karl-Heinz, "Some Recent Efforts for Fundamental Reconsideration of 
the International Aviation Lïahility System", ArmaIs of Air and Space 
Law, McGill, Vol. V, 1980,-17. Mankiewicz, René H., rrA Galaxy of, 
Unified Laws will Replace the Uniform Regime Crea ted in 1920 in Warsaw, 
or the Death-Blow to the Uniform Regime of Liabi1ity in Internationa1\ 
Carriage by Air", Air Law, -Vol.--I, No. 3, 1976,' 157. Matte, Mircea M., 
"Should the Warsaw Sys tem he Denounced or Integrated", Annais of Air 
and Space Law, McGill, Vol. 'V, 1980, 201. 
(220) Bédard, Charles, "Le sys tème de Varsovie: comp1exi tés, flE;xibili té" , 
Annais of Air and Space Law, McGi11, Vol. II, 1977, 3. 
(221) Sup4a, n. 219. 
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'Th~ Rome Convention, which deals,with the l~abi.-

,'lit y: for' darnêl-ge caused by foreign, a~rcraft to third parties 

on the surfa~e; is based on a sy~tem of absolut,e liability 

of the operator.' ", It ).las had up to now;a poor reco~:d of 

raêificatiort "and work towards its revision has not made it 

more successful., tAs for 'the Draft Convéntion on Aerial 
, 1 ... 

Coll·isions, w~ic~ con!:ained a dual system' of f.aùlt and 
1 _~ 

pres'umption of faul t li:'âbili t.y, i t h~ known né furthez: 

. devel~~ment sin~e ~964., -' 

Apprehension has been eXpressed that tIlis intri-'. - " .;: cate and confusifig situation might render claims against, 

contro11ers increasingly attractive, as has' been1' the' tr..end 

these past" years for ~e aircraft and components manufac­

turers. Not only are the governments, as ernployers of 

control 'towér operators, generally solvent de fendants , there , 

1s ,aIso, the ,added ~Emefi t of unlimi ted Iiabili ~y. Silice '. 
" 

there is .:little hqpe· of consolidating the ·Warsaw syst~m. ~ 

'a near future, and Even less 0f introducing a single regime 

.~ under which aIL' ,liabili ty for damage resul ting f'rom air 

if:raffic accidents would be channeled, 'sorne consider it : 

necessar~ to establish' rules,which would define clearly the 
. " . 
extent and mod~lities of,ATC Iiability in order to afford 

th~m and thei r employers bet ter protection agains t ~el?-gthy 

and cos,tly li tigation. . 
'(Ji' 

.' 

-----~-------------
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Agains:t this argument are those who are reluctant 

,fto add one more international inStrument to this maze, 

believinq it WQuld simply generate mo~e confusion. They 

point out that the present 'system has served- us ,weIl and , . 
still works in spite of its complexities and that several 

of the difficulties envisioned over the years vere of a 

purely acalemic nature and have never mat~rialized.' 

4.1.2 International Character of ATC Services 

Theoretically, emp10yees of ATC services areù 

subjected to the municipal 1aw of the juridisdic,tion which 

'empl?ys them. In practiee however, the situation ia far 

more complicated than this statement would lead us to 

believe'. \ McCluskey notes that, un1fke an'y other professio~­

al, the controller can be involved with severai legal systems 

~-_.- while never leaving his place of work. Be cites a study 

.\'>. • 

cC?nducted by IFATCA on this question which wail presen ted at 
" 

it$ 197'9 Brussels Conference . 

The study tried to determine the number of FIRs 

where there was a different legal 'system right across their 

'r:--
'?, boundary, whether 'of civil law" conunon iaw or soci~list,law. 

This is relevant for severai reasons, for inse'ance: 

a) the adjoining FIR may be' delegated airspace where the 

, c_ontroller performs under different legislationi. 

',. 

r' 

.. ' --
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, , 
,b) it .'may he part, of the High, Seas over which only the 

Rul.es of ~é -Air apply; 
. '. 

C) vAI:ious anomalies may also' affect the statua of a FIR 
. '-/' 

such- a,a States claiJni.ng international waters as national, q. 

boundary dispute~, States not complying with ICAO procedures . 

. With the collaboration of its Member Assoch.tions 
-. ' 

plus independent States ~d international organization" 

whi.ch provide A'1'C, IFATcA examined more than 170,000 FIRs. 

1. MCCl'uSkéy summarizes the findinqs as !~llows: 

'" • 

,·Out of 5\2 Member Associations not one 
Could quarantee to be controlling under 
its own ~un~cipal Law, 50 were involved 
with dis'Similar systems, 47 were involved, 
with control over the High Seas and 23 
were faced with political anomalies. 
Looking at the rest of the world, again 
no contraller was guarantèed never to 
work autside his own system of Municipal 
Lawi af the 115 .. States examined, 94 
,control over the High. Se as , 86 have 
dissimilar systems Wlth neighbouring 
States and 60 have knawn poli tica,l ano­
malies. There stary is equally bleak in 222 
the 42 overseas terri tories examined." 

These resul ts have convinced IFATCA that an 

international convention i5 urgently needed ta solve t:.his 

problem: if there were importan.t reasans for the interna-, 

'tional communi ty 
f 

ta st~dardize the operations and 'the 

(2Z2) Su.pIt4. 'n. 213, at 24. 
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" p'rocedures; there are just as importan~ reasons to stand-

"ardize the liability attach~ng ta the performan~e of the 

same proced~re s . 

Another facet of this argument is sometfmes put 
, \ 

forward in_ suppo,rt of' reaching al) international agreement: 

,the~ are at present three regional orqanizations which 
~.~ 

provide ATC services each in their part of the world. 223 

That k~nd of cooperation between States' has several advan-::~ 

taqes and is likely te increase i.mder one form or another 

in the future. Presumably, the extent and the modalities 

of their liability will be fixed in their constitutional 

Act. It has been said that in time i this would bJing a 

de. 6a.c.to international regulation of the liability of ATC 

servi~s which would perhaps be bet ter taken care of in a 
............. '. 

luger, more representat~ve forum, such as ICAO. 

4.1. 3 The Control 1er . 

Protection of the contt'oller is ~other argument 

offered in favour of an international convention: centrollers 

themselves feel that the present lega1 uncertainty in ~hich 

they have to perform creates an ,important source of stress 

in a. profession which demands a clear state of mind. 

'(223~ EUROCON'IROL. ASECNA' and COCESNA. are di'scussed at p. 160 e;t.beq. 
-_'1~-
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~ . 
one of their main·concerns is the possibility of 

beinq faced with a criminal suit followinq an accident. 

While they recoqnize that deliberate and premedi tated acts ., 

should be punished, they would like that proof of intent be 

clearly established before criminal liability i5 involved . 

IFA'l'CA has adopted the fOllow1nq policy concerning 

criminal liab ili ty : 224 ,. 

". 

-IFATCA: can never support any controller 
who i8 quilty of a deliberate act which 
impairs air safety nor can IFATCA support 
Any .controller who is quil ty of criminal 
negliqence but the Federation mus t reserve 
the riqht to use any legal means available 
to it to protect any member who i5 accused 
of such crimes. 

'\ 
IFATCA defines that it should be necessary 
ta prove men~ 4e~ (a guilty mind) beyond 
aIl reasonable doubt before a crime can 
exist. 

AlI other cases where me~ 1Le.~ cannot be 
proved must fall under Civil Law as opposed 
to Criminal La\i ... " 

Controllers also worry that b~cause at present, 

unlike the carrier, no convention exists that limits their 

liabili ty, which migh t make sui ts aga~nst them and their 

employers more attract1ve. The fact that the sco~e of their 

duties is 50 ill-de fined a.lso makes themall the moré 

vulnerable. They fear that leaving that definition to the 

" 
(224) IFATCA '11; also included in their Draft Convention, art. 9. 
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courts might not take into accaunt the realities of their 

profession and weigh the sCiilles in favour of one side to 

the detriment of the other. They wou Id like to be protected 

again~ excessive financial burdens imposed on 1;-hem either 

through direct liability or through recourse ac~ions when 

thei, ernployers have' had to pay damages. They also want ta 
{ / 

kn~der which 1egal system their acts are to be judged 

so that they can g:~t_proper insurance or defend themselves 
, 

adequately· if the need arises. These goals, according to . , 

them, can only be reached through. an international convention". 

A Meeting of Expert~ on Problems concerning Air 

Traffic Controllers was convened in 1979 in Geneva by the 

International Labour Organization (lLO). Their conclusions 

concerning the controllers' liability were presented to the 

Le 1 C · f lC . 25 th S ' 2 25 h d ga ORUnl.ttee CIl AO at l.ts eSS1on. T ey stresse 

the present incoherence of the law whereby, in sorne countries, 

ATC employees rnay be held liable and found guilty either for 

strictly adhering to the rules and regulations or for depart-

ing from them ln the interest of safety. They recornm.ended 

that in the interest of safety and for th~ protection of the 
1 

controller, steps ~en to ha~onize the Iaw. 

(225) ICAO Doc. LC/2S-WP/875-33 
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'~~ncern of ILO is the protection of the 

controller as an individual: the Organization urged ICAO to 

oensure, if a new Convention is ever adopted, that the con-

troiler will not be individually and independentIy sued for 

damages over ~d above the limi ts stipula ted by that con­

vention. They said: 226 

"If an instrument -on the liabili ty of 
air traffic control agencies were to 
deal only with the limitation of liabi­
lit y of the agencies themselves, a 
serious risk might arise that the purpose 
of the instrument could be frustrated 
by l-eaving i t open to cla:iman te to proceed 
against an air traft'ic controiler person­
Ally - who would not benefi t from any 
such Ii~ tation - and without regard to . 
any deÇJree of personal fauit involved, _ 
merely in the hope of recovering more --' 
than would be possible from the agency". 

Protection of the controller and other ATC employees 

is, in my opinion, a more practical and convincing argument 

than the thecretical search for uniformity in air law. 

Protection of the governrnent age ncies which employs them is 

also"",to .De- eOhsidered. Steps have been taken very early to . 
protect carriers, mainly for economic reasons; these reasons 

have the same validity when applied to governments, whose 

financial resources are not fini te. 

(226) lCAO Doc. LC/25-WP /875-33 

------_ •.. _----_._------ _. 
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4.1.4 The Pilot 

The pilot, and therefore the carrier 1 would aiso 

benefit from an international convention on ATC liability-. 

'The subject of the status of the 'aircraft commanderhas 

been on the Work Programme of the Legal Conunittee' of ICAO 

even longer than ATC liability and l}as not knoWIl better 

success. It i5 recognized that the two problems are close": 

ly related and the solution to one would provide at least 

a partial solution to the other. There has been over the 

years a shift in the, respective duties of pilot and con-

troller. What was before the "primary responsibility of 

the pilot n has become a "concurrent dut y" for the two of 

them and a clearer delimit.ation of the jurisdiction of the 

ATC in relation to the authority of the aireraft commander 

would be advan ta~eous to bot:h. 

A convention on ATC would also be useful to deter-

mine whether or not the pilots have an obligation to ohey 

the instructions of ATC, to what extent and the consequences 

of disregarding them. '. 
4.1.5 The Claimant 

The main advantage a elaimant would 'derive from a 

epnvention on ATC liability is that States which still retain 
, 

their privilege of sovereign inunll!1ity would waive 'it upon 

_. --~------- ___ --_ ~-_______ ~~ .... __ .,....~..., ~ _____ _ ..-.-..... _w_~~ __ """'-. __ 
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ratification or adhesion. Then in cases where thé cause 
L) 

of the. accident is attributed to the negligent act or 

omission of a government ATC employee, the claimant would' 

not/'h'e prevented from recovering his damages. 

It might weIl be the only advantage sinee an 

international instrument on ATC liability is more than . 
likely to incorporate limits of liability whereas for the 

time being, in most national legislation on State liability.Jl 

reeovery i5 unlimited. 

4.1.6 IFATCA's Draft Convention 

1 

At IFATCA's l5th Annual Conference, held in 1976 

at Ly<;m (France), a draft Convention called ltLi.mi tation of 

Legal Liability of the Controller" was submitted by the 

Chairman of the Eurocontroi Subcommittee to the.A1IIth St"and­

in~ Committee. 227 It was subsequently amended and adopted 

at the 1977 Conference "to become IFATCA policy for discussion 
, ' 

. with other' International Organizations, e. f. ILO, ICAO, wi th 
li 

a view to have the principles ... '. eventually aC'7epted as the 

b . fIn' 1 C ." 228 as.LS or an ternat.Lona onvent~on. 

(227) !FATCA '76, WP-31, dated February 2. 1976 
(228) !FATCA '77, WP-59, dated March 8,1977. See Appendix E •. 

... ' 
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( 
A1though very different in style from the 

Argentinian Draft, its basic principles are simi1ar: 

broad definition of personnel and events ta be covered, 

liability for fault limited ta the amounts of Warsaw, as 

" amended. In addition, it contains several provisions 

intended to regulate the liability of the ATC employee 

as an individual: article 14 limits the amount of his . . . 
personal liabili ty in a direct suit ta one year salary 

after taxes, ta be shared with other negligent parties; 

it prohibits imprisonment for civil negligence and the 

use of information obtained during disciplinary action 

in court proceedings. Article 15 lists defences availa-

1 ble ta ATC personnel: contributory negligence, assumption 

of risk by the pilot or owner, wri tten superior orders and 

act of God. Article 16 for}:)ids recourse actions from the 

employer against the employee when the former has been 

sentenced to pay damages unless i t ls proven that the 

employee acted outside the scope of his emp1oyment. It 

even allows in sorne cases for the employee who has paid 

for the damages ta recover them from the government agency 

·which employs hirn. 

IFATCA' s draft also sets forth an elaborate 

protocol -for signature and ratification and prohibi ts Any 

reservation. 

-
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rnt:rnainal Convention 

There ,are valuable'argurnents' in favour of an 

international convention on A'l'C li ab ili ty ;.,' but 1 much of 
.~ 

the value of such a convention \ for al! parties involv.ed, 

depends very much on what its s\ope of application would 

be, which system of liabili ty wo~ld be retai,ned and on the 

monetary limits which will indubi\tablY be incorporated to.. 

i t. AlI i ts chances of attractin\ widespread ratification 

rest on whether Stat~s can reach an\ agreement on those 

modali ties . \ 

1 

We have stated what prefere ces States have express-

ad in ICAO, i.e. limited liability d on a proof of faul t 

system; they are well-reflected in the Preliminary Draft 
\ ' 

Conventions of Argentina and IFATCA. We will hereinafter 

go over some of the more important features of a new ~on-
~ 

vention and discuss them in more detail. 

1 

4.2.1 Scope of the Convention 

4.2.1.1 Definition of ATC Agencies 

Annex Il divides air traffic servicés in the 

229 
following manner: 

(229) Chapter 2, art. 2.3 

, , -
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(1) air traffic control oservices, subdivided 
i 

in three parts as follows: 

area control service; 

approach control service; 

aerodrome cont~ol service; 

(2) fligh t informa~ion service i " 

(3) alerting service. ~ 

Portions of the airspace and aerodromes have been 

given special designations in Annex Il, according to the 

type of services they provide: air traffic control services 
, , 

will be provided to IFR flights in control area or control 

zones and to both IFR and VFR flights in controlled air­

space and at controlled aerodromes. 2 30 Flight information 

services and alerting services are offered in portions of 

airspace designated as flight information regions (FIR). 231 

Within FIRs, fl,ight information centres are in charge of 

providing them, W11ess they have been assigned to an air 

traffic control unit 232 possessing adequate facilities to 

do 50. However, when an ATC unit provides both flight 

information service and traffic' control service, the latter 

• . d 233 must take precedence whenever i t is requ~re . 

(230) Idem, art. 2.5 
(231) Idem, art. 2.6 
(232) Air Traffic Control Units: 

- Area control center; 
- Approach control office; 
- Aerodrome control tower; 

(233) Chapter 4, art. 4.1.2 

'-': 

-
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Flight information services include the provision, 

to both IFR and VFR fligh ts of pertinent information on 

234 SIGMET, changes in the serviceabili ty of navigational 

aids and in the conditions of aerodromes and associated 

facili ties, and any other information Iikely ta affect 

'safety. IFR flights may receive, in addition, information 

on the actual weather conditions and forecast at departure, 

destination and alternate aerodromes, plus communication of 

collision hazards to aircraft operating outside of control 

areas and control zones and, upon request, for flight over 

water, available information on surface vessels in the area. 

VFR pilots can obtain information on weather candi tians along 

the route likely ta make VFR impracticable. 23S 

Alerting service is provided automatically to aIl 

aircraft under control and, insofar as practicable, ta aIl .. 
those whose pilots have filed a flight plan or which are 

otherwise known ta air traffic services; it is also provided 

to any aircraft known or believed ta be the subject of un-

lawful in terference. The service alerts rescue coordination 

centres when, an aircraft is reported or suspected to be in 

a state of emergency, when i t fails to communicate or tq 

ar~ive on tirne, or when i t has made a forced landing or is )'j 

(234) Significant: Meteorological Information 
(235) ·Chapter4. art. 4.2 

l 
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about to do 50. Procedures are set forth in Annex Il for 
" " 

the servicl= to notify and set in motion the app'ropriate 

rescue 'and emergency organi zations whicl:). can provide immed­

iabe assistance when it is required. 236 

In 1962, the Secretariat of ICAO, in its paper 

presented to the 14th Session of the Legal Commi ttee propos- ' 

ed the following definition of the services which 'might 

fall within the scope of oa new convention: , 

"uni ts which havé been established to 
provide air traffic cO,ntrol service, 
fligh t information service and alerting 
service within control areas, controiled 
zones and controlled aerodromes, and 
which, if authorized by the establishing 
authority, may provide flight inforII.la­
tion ser'{.ice and alert:i,ng service wi thin 
a flight information region." 

As imay be noted, the definition does not include 
fJ 

the flight f~Îformation centres which provide only flight 

information servi,ce and aIeÇting service but no air traffic 
r 

'con trol service. Al ternati vely, the Secretariat suggested 

either a narrower definition which wouid only include air 

traffic control services or a broader one which wou Id then 

"comprise the flight informat!ion centres. 

The 1964 report of the firs't Subcommi ttee, deposi t­

ed at the 15 th Session of the Legal Commi ttee , jJ dis cussed the 

(236) Chapter 5. . , 

l 
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opp~rtuni '1 of includin~, in addition te the above-mentioned 

'services of Ahnex Il, the fe~lewing ones: 

(ai the air traffic advisory services; 

(b) the air navigation faei~'ities t - .. ~ 

'fçJ the airport facilitiesi 
Ç!~ 

a ' -
.,.' ,,- .... (d) the meteorological services; 

~ 

(e) the search and rescue services. 

The .Subcommit~e stated the pros and cons but did not draw , ) 

any specifie conclusion cOQcerning these services. Larsen, 

one of the first authors to write extensively on the subject 

of ATC li~ility237 proposed that they be included whenever 
~ . 

they are related ta or performed by an ATC agency. 

. When one examines the replies and comments to the 
o 

. ~stionnaire~ and the opinions expressed within 

the Legal Committee, one sees a dêfinite preference for a 

broad dèfinition. 
t­

Argentina's Draft supports this view: 

any agendy providing services "for the protection and 

requlation of. flights" ,would be subject to the rules of 

liabillty set forth in the Convention. 238 IFATCÀ'S de~ini­

c tion . is also very wide and covers employees and trainees! 

f f C 
. 239 o every sector 0 AT operat~ons. 

It appears that aIl of them have based their 

choiee of a broad defi~i tion'" on the. as sumpti on that··w\..~t., '\'fer 

'\- ',-
(237) La1:"sen, Paul B •• "The Regulation of 

~:;. by Internatiçoak<Convention", Unpublished 
- (238) Append:tx D, art: 1 

(239) Appendix E, art. 1 

----.-------~-""----------------- . 
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the form the new internationa~ regulation would take, it 

would be based on a proof of fault system •. We will then 

come back to this point when we diseuss systems of liabi-

lity. 

4.2.1.2 Civil, Military and other State Aircraft 

C~·d f . . -, The rap1 expans10n 0 C1V1l aviation which started-

in the fifties produeed the following consequence that the 

new jet aircraft, for operational and economic reasons, had 

to use the upper regions of the airspace whieh had been up 

to then reserved almost exclusively to military jet aircraft. 

This raisèd the possibility of collisions between military 
, . 

and civil aireraft and the Council of lCAO reeommended that 

close conn~ctions be established and,maintained ~tween civil 

and military air,traffle control authorities. The Couneil' 

did not however determine the methods by which this coopera-

• tion would be aehieved by the States.· 

Field sU9gests three models: 240 

(1) 'rotaI Integration 

A single un1fied service provides Air 
Traffie Services to aIl aireraft 
irrespeetive of the operation authori~y 

--of the airera ft eoneernedi 

(240)" SupIta, u. 2. 

, . 

, \, 
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(.2) Part-\:l Integratipn 

The organization is composed of staff 
belonging to'both civil and milit~ry 
services and Air Traffic Services' are 
provided jointly b~ both authorities. 

i 

(3) Procedural Coordination 

Air Traffi~ Services are provided \ 
separately by the civil and military 
autharities and ·cooperation exists 
entirely through coordination procedures. 

Hê cites as an example of total i~tegration the 

United States where a single authority, the FAA, provides 

air .traffic sèrVices to both c.ivil and mili tary users, and 

the United Kingdom as an example of partial inte~ration 

whfch warks as weIl: the services are. provided jointly and 

coordinated by the National Air Traffic Service. 

Whatever the system may be in a particular coun-

try, ~everal questions arise: 

- if an accident occurs while the plane was con-' 

trolled 6y a civilian controller, should we allow claims 

vben only a military plane i8 involved? 

- if the plane was controlled by military ATC, and 

ag:ain, only military planes were involved ih the accident, 

should that faii within the scope of the convention? 

- conversely, what of a civilian plane crashing 

while under military ATC control? 
\ 
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.. 
The subcommittee proposed in 1964 that military 

or civil ATC directing mili tary aircraft should not be 

inc1uded but that mi1itary ATC direct1ng civil aireraft 

shQuld. In other words, as soon as'a civil aircraft is 

invo1ved, the convention wou1d app1y. They recognized that 

this might raise problems f~r those States where mi1itary 
, 1 

personnel enjoy certain immunt~ies. 

This opinion is shared by [FATCA who has adopted . 
the fo1lowing policy: they woul~ like to see military autho­

rities and contro1lers subjected to the same legislation 

either when they are control1ing general- air traffic or 

when an accident occurs involving general air traffic (civil) 

and operatlonal ai~ traffic (military) :241 

The fo1lowing decision seems to indicate that 

courts will rule açcording 'ta these princip les • In July 1980, 

the Administrative Tribtmal of Nantes (France) had to decide 

on the liability of the parties in the mid-air collision of 
• • 

two Spapish aircraft in French airspace. At the time of the 

accident, bath planes,were, under' positive control of French 

~litary air traffic contrdllers, operating from their own 

installations and substituting for civilian controllers who 

nad been on ,strike for a week. The Tribunal found the 

--~..:--

(241) IFATCA '71, ~~59, dated Marcb 8. 1971. 

-
, , "..::--'".,."'~~ '*_ ..... ~l>.'>.~ ___ .. ,~ ...... ~ • .< ... ~;:- "" ...... , .'''' .............. _ .............. ""'. 
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con trollers 85' liahle on various qrounds: failure to 

main tain proper separation between two convergin; aircraft, 
, , 

Inadequate radar and telephone equipment which had delayed 

transfer of the airçraft betwèen two control" centers, 

insufficient traininq of military control~ers, etc. :rhe' 

remaininq 15' was attributed to the pilot rr~ne of the 

aireraft for lack of viqilance and failurJ to react which, 
, 

accordinq to the court, contributed to a certain extent tri 

,the accident. '!'wo years later 1 followinq an appeal to the 

Conseil d'Etat, the decision was reversed and the French 

qovernment sentenced to pay the full amount of damages in 
, ./ 

consequence of the "faute lourde" of the controllers 1\ the 

Conseil d'Etat found no fault attributable to the 

It, miqht ~e pointed lut that there ia a 

r~lation allowing for miIit;'l-y controllers to provid 

services in case of strike of,' regular employees. So 1 

1 

the question come up, if migh:t have been resolved with 

legal arguments, such as th

1 
civil Law theoo/ of "tempo 

employer" (·l,@ patron momen anê·). Neve-ithe 1ess 1 i t pr 
/ 

a qood illustration of the ~iabili ty of military ATC 
1 

civil1an traffic 1,. invol i. 
1 

~ r,1 

'(242) Tribunal Ada11li.s~rat:1f de Nantes, July 1980; eœ.aeil d'~t..t, 
jwipent rendered Ju1y 1982. 
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In the Argentine Draft ConVèntion "mili ta~, 
" . 

'custOm8, police and other State aireraft 'exereising public 

functions,,243 would be equally subjected to the Convention. 
jo 

Unfortunately, it allows for a reservation whieh is in my 

.6Pinion far too broad: 244 States may res~ve the right to 

exèlude the liability of its ATC ageneies for damages caused 

A. all or specifie classes of State 
aircraft of other Con trac' ing States; 

'B" the State aireraft Of) e Contracting 
Sta te i tself • 

Perm! tting that kind of reservation 

di.fferent eombinations, 

traffic, and diminishes the efficiency 

as "We have seen previously, our qoal 

reservaticns are not con duc ive to i t . 

result in too many 

it comes to military 

the convention. If, 

uni formi ty , such 

, 
sen also believes that all miLitary A~ provided 

should be included within 

. 245 the' h • l ~ntl.on. 0 rwl.se, e saya" lot wou 

e scope of the con­

be easy for certain 
. -

countries to exempt their entire ATC SYSiem fr01ll liabili ty. 

Se would also include mi1itary aireraft ~hich follow ICAO 
1 

requirement~, as is now the case in coun~ries belonginq to 

the EUROCONTROL organization. 

(243) Art. 5 (4). 
(244) Art. 42(3). 
(245) Larsen, ~~. D. 237. at 57. 

", 
'~,-t~"'> ~ .).,_ ""1' 1 ,; '* 

, '" '..., .. .' .. .,r .. ; , 

1 
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'''-Th1S is as far as one can realis~ically go at 

present; complete equality of treatment between military 

and civil systems, although desirable, will not be attained, 

for obvious reasons. However, it is of paramount importance 

for the safety of bath, since they use the same airspace, 

that differences be reduced to a minimum. One must also 

\ 

remember that military aircraft have been expressly kept 

out of the Chicago Convention and those which follow ICAO 
\ - ~ 

'standards and recommended practice$ do so on a voluntary 

basis. 246 

The Chicago Conve~tion also excludes eustoms, 

police and other State aircraft but there seems to be no 

logical r;'f)!ason to do the, same in a Convention dealing with 

ATC liability when the State aireraft was operating under 

ICAO rules, flying in controlled airspace and using the 
i 

same ATC and airport facilities as general traffic. If the 

negligen tact or omiss ion of the ATC of a eountry i5 fOW'ld 

to be the cause of an accident involving aState aireraft 

of another country, the latter should be entitled to 

recovery. 

(246) Art. 3: Civil and state aireraft 

(a) Th1.s Convention shall be applicable only to civil 
aireraft, and shall not be applicable to state airerait. 

(b) Aircraft used in military, customs and polite services 
shall be deemed to be state aireraft. 

(d) The contracting States undertake, when issuing regula­
tions for their state aireraft. that they will have due 
resard for the safety of navigation of civil aireraft. 
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4.2.1.3 International Elements which would make the 

Convention Applicable 

What criteria would make the f1ight an interna­

tional one for the purposes of an ATC codvention? The 

1964 Subcommittee report discussed several of them: 

, , , , 
, \ 

'\ -\ 
\ \ 
, ~ 

(1) the flight plan; 

(2) the documents of' carriage; 

(3)' the nationality or domicile of the person 
suffering the damage if such nationality or 
domicile were dif~rent from that of the air 
traffic con.trol agency i 

(4) the reqistration of the aircraft; 

(5) the place where the ATC agency performed its 
functionsi 

\ (6) the place where the damages occurred. , 

\ The first two were rejected because these docu-
\, 1 

ments an wri t ten by third parties and their accuracy is 
\ 
\ 

outside the. control of ATC services; the third one was judged 

unpraetical. Registration of the aireraft vas eonsidered bD 

be more suitablei as to 'the last ones,' each C~ld be used 

only in combination wi th at least one of the others. 

IFATCA's Draft Convention doès not dèal vith this 

question sincè it recommends that its provisions apply, to ' 
--. 

both domestic and internationall carriaqe,. 
1 

'. 
--\" ....... -~~.lorOi .. tfloJ_ ..... ~,,-,: -,,,.F ..... _ ....... 1 .... ~.,,......_, 
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The best solution cao be found in article 3(1) of 

Argentina's Preliminary Draft which stipulates that the . , 

convention shall apply in the following circumstances: 

(a) When an aircraft performs an international 
flight and is within the territory of' a Contract­
ing State other than the country of i ts flag 
and under the control of an ATCA of that other 
State or of another Con tracting State; 

(b) When an aircraft performs an international 
flight and is within the territory of a Contract­
ing State other than the country of its flag, but 
under control of an ATCA of its own country, and 
has caused damage in the other Contracting Statei 

(c) When an aircraft makes an international flight 
and ia within the territory of a Non-Contracting 
State, under the control of an ATCA of a Contract­
ing State other than that of its flag; 

4.2.1.4 

(d) When an aircraft makes a flight between two 
points of the country of its flag but under the 
control of an ATCA of another Contracting State. 

Regional Organizations 

The commitment State have undertaken to provide 

standardi zed navigation facili ties on their terri tory has 

laid a heavy finan~ial burden on sorne of themi the costs of 

sophisticated electronic equipment and salaries of trained 

specialized personnel keptlrising and could not entirely 

he recovered through the impos~tion of userts chargeS. 

eventually led groups of neighbouring States to set up 

regional agencies for the collective provision of these 

services. 

This 

jO> 

f -
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Reasons other than eeonomie have also motivated 

the creation of these agencies, at 1east in Europe and in 

Central America. One author sees two categories: technieal 

neeessit.ies and the limits and geographic' situation of thé 

national territory of sorne States. 247 The first arose from 

the transition fram piston ~ngine and turboprop to jet 

aireraft. Their higher speed and altitude and the huge 

inerease in traffic that they generated soon created new 

problems for air traffie controllers. The~e problems were 

compounded by the territorial situation of countries in 
~ 

these particular regions of the world: sorne could he now be 

crossed in a matter of minutes with the' new aireraft which 

implied rapid'an unnecesary transfers from one en route ATC 

centre to another. 
. , 

A more ration~l and efficient arrangement 

had' to be found. 

There are now three jointly operated air traffic 

agencies: ASECNA, COCESNA and EUROCONTROL. 

ASECNA (Agence pour la s~curit~ de ~a navigation 

a6rienne en Afrique et à Madagascar) provides facilities 

and services to eleven African States and t'o Madagascar. 

Its Statutes and Agreement, generally referred to as the 
248 

Dakar Convention, were signed on the 12th of December, 1959. 

(247) Bosseler. C .• "International Problems of Air Traffic Control and -
P088ib~e Solutions". 34 J. Air L. & C01Il. 467, 1968, at 468. 
(248) Tékou, T., "L'Agence pour la sécurité de la navigation aérienne 
en Afrique. et à Madagascar (~ECNA)". Unpubl1shed thesis, MCG~ll, 1982. 

" 
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\ 

COCESNA (Central American Corporation for Air\· 

Navigation Services) groups ,five States from Central America 

also with the purpose of providing services to increase the 
• < 

reliability and efficiency of their international air nâvi-

gation. The COCESNA Agreement was 'si9'ned at Tegucigalpa, 

Hondqras, on the 26t~ of February, '1960. 249 

~~ ... ~, 

~ROCONTROL was~~~~li~hed by the International 

Convention relating to Cooperation for the Safety of Air , 

Navigation, signed on the l3th of December 1960 at Brussels, 
n 

to provide ATC services to six We~tern European States. 
. , 

(It ha.s now eight Members and three Associate Members). The 
\ 

basic difference between EUROCONTROL and the other two agen-

cies was that its mandate was Iimited to the upper airspace 

f th ... 250 th th" . . I o e part~c~pat~ng States. Ano er was at ~ts ~n~t~a 

mandate was limited to twenty years after which 1~ had to be 

revised. Accordingly, the Protocol amending the EUROCONTROL 

Convention was adopted in November 1980 and signed in February 

1981; it modified extensively the role of EUROCONTROL which 

will now confine itse1f ta planning and po1icy-making activ-

ities rather than the provision of services. 

(249) Vallejo, A. l "The Central Amerlcan Air Navigation Services Corpora­
tion (COCESNA) If, Unpubl.,1shed thesis, MeGil1, 1978. 
(250) Huner, J., "Responsibili ty of States for the Provision of Air 
Traffic Control Service: The Eurocontrol Experiment", Unpublished thesis. 
McGill, 1917. 

\ - " l 
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The creation of these agencies has involved no 

transfer of sovereignty of the airspace over the territory 

of their Members: the responsibility for providing ATC 

services has simply been delegated to them. Neither of 

them enjoys supra-national powers: they possess no rule-
1 

making authority and only apply the regulations in force 

in the country whose airspace they manage. 

The question of their,non-contractual liability 

and whether or not they should be included in a convention 
/ 

on the liability of air traffic control ~gencies was raised 

early in ICAO. It was suggested that leaving them out would 

create conflicts between regimes of liability: on the other 

hand, their inclusion posed a highly complex problem. 

For the time being, each regional organization 

deals with its liability in a different manner. 

ASECNA: 

The ASECNA Convention differentiates between two 

types of damages: those resulting from tne air traffiè services 

operations themselves and those caused by the lack of main-

tenance of its buildings and facil~ties. Article 13 of the 

Cahier des Charges requires the Agency to contract insurance 

in a sufficient amount to cover the risks of legal proceedings 

by third parties with respect to the first type. When its 

• t 

,) 

l 
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international activities are inyolved in a suit, the Agency 

may implead everyone of its MemÇer Statës; for a national 

activity, it may implead the State on whose territory the 

accident happened. Article 17 deals with the second type 

of damage and stipulates that thejAgency itself will be 

1iable for themi however,. J t allows for "l:ecourse actions 

against whoever personally caused them. 

COCESNA: 

The COCESNA Convention, in its article 5, also 
l , 

states that the Corporation must acquire insurance agâ~nst 

"third party liahility and against damages to installations 

used for its operations. 

Although neither of these provisions from the 

ASECNA and the COCESNA Conventions expressly men'tions any 

principle of liability, they have been interpreted as includ­

ing liability for negligence. 251 

EUROCONTROL: 

The EUROCONTROL Convention is more explicit1 

article 25, paragraph 2 states that "the Organization shall 

make reparation for damage caused by the negligence of its 

organs, or of its servants in the scope of their employment, 

in so far as that damage can be attributed to them". The 

(251) SuplUl, n. 247, at 471. Also Magdelénat, J :'L .• "Règlementations 
internationales actuelles en matière de responsabilité des services 
de contrôle de la navigation aérienne tf

• 3 Rev. Franc. Dr. Aérien 266, 
1982, at 273. . ' 

----.. _. --- -. .. -.., ----. - -_... ------ --
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second sentence 'adds that this "shall not preclude the 

right to.ot_er comperisation under the national law of the 

Contracting-Parties". 
, " 

• 1 Ta summarize, aIl three Conventions have a system 
r 

of liability based on the notions of fault and unlimited 

liability. 

. 
A~ticle 6 (2tqrof tl:1e Argentine Draft Convention 

proposes that the regime of liability set forth in the 
'(\ 

Convention aiso apply to ATC agencies "formed by various 
~ ~ ~ 

countries br by agencies authorized by various countries". J< 

It does not m~ke any suggestion as to the modalities through 

which this should be achieved. Larsen points ,out that since 

they are not supranational, their inclusion would not have 

the effect of binding their Member States. He suggests two 

ways of doing it: 252 

a) either amend the international organization 

conventions sa as to permit them ta sign a special conven-

tian on their liabilitYi 

b) or, each Member State can agree that its signa-

ture will bind both himself and the organization to which 

he belongs. 

(252) SUpka, n. 237. at 58. 

( 

• 
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4.2.2 Srstem of,Liability. , 

4.2.2.1 -Fault Liability ~. 

"With very few exceptions, national laws al~o~ 

for the State to be sued for the negligent acts or omiSSion~~. 

of its empleyees are based upon a,proof of faurt system. _ 
/-~/' 

Analysis of the answers given to ICAO questionnaires also /' 

ShOWS" that at!. ~verw~elmin~ majority ~f States wan~~",a~Of 
~ . 

~'of fault system in a new convention on ATc_lia15ili~y in 1964 
------______ ~ 1 t 

. d h d'" . d th .. -~1980 253 Il th . .. an a 4mal.nt~ne at op l.nl.on -l.n . A ree lnter-
o-~ \$ - J'.:~. ~JJ --:~-- .. :; 

national" !j;-eg.:j.çnal .. orgilA-i·2à~ions,. EUROCONTROL, ASECNA and 

. 

{l~ / __ 

!t"'l.. - i""'la .... i h 

COCESNA ~ 'àJ.so- adopted a proof of fault system in their 
" 

respective conventions. 

Argen"kina' s Preliminary Draft is' aIse based on 

the fault of the officiaIs, employees or agents of tbe ATC 

agencies, but with a' presumption of fault when the damage 

arose from fail~~ of the electronic equipment or when" \he 

State, for reasons of national defence or other reasons, 

refuses to make documentary evidence available. 

\, 
IFATCA's statement of policy goes further: for a . 

t cont"roller to be he Id liable in'a civil suit, it wants that 

fault be' proven "beyond aIl reasonable doubt", a degree of 

proof normally reserved for criminal offences. 

, 
(253) See answers to 1964 and 1980 Questionnaires in Appe1;l4ix Band G. 

1 
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The choice of a system of ll:-a.b~li ty must ref lect 

a careful balancing of the interests ~nvolved. In this 
:-

case, we must protect the Vl.cti.m' s right to recovery but 
~ , 

we must also avoid imposing 'an excessive financl.al buràen 

-on the controller as an individual, or on his employer, 

where i..t would' ul timately be passed along to the taxpayer. 

1 

A proof of fault system tips the scales consu!er­

ably in favour of the defendant, specially if i t ~s associat-' 
", 

ed vith limi ts of liabili ty ", It 1.S therefore not surpr1.sing 
, 

that States favour it so strongly for an ATC Conv~ntion. 

Having just reoently, and in several cases only partially, 

renounced the benefits of sovereign immunl.ty, they are. 

understandably reluctant to let the pendulum swing too far 

the other way. one author enwnerates the advantages~ of-the 

, 254 
proof of fa\ll t system as follO'Ws: (l) it allO'Ws the 

gr'eatest number of defences, v. g. no causal relationship 

between the ATC 1 S Act or omission and the damage, con~ributory 

negligenoe of plaintiff, force majeure, plaintiff' 5 waiver 

of liability or his assumption of the risk; (2) the difficulty 

of provl.ng faul twill make recourses under other conven tio11,S 

more attractive, even when the amount of recovery might be 

lower because of lirni ta~ions 1 thus keeping the nwnber of 

actions against governments lower, 

(254) Larsen, Paul B., "Air Traffic Control: A Recommendat1on for a Proof 
of Fault System without a Limitation on Liability"" 32 J. Air L. & Com. 
3, 1966. a t 9. 
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It 1.S su,bnutted however that a proof of fauit 

system would create problems which might weIl outwelogh lots 1 
advantages ln ATC ll.tigation. F1.rst, we doubt th'at it ,",ouid 

reduce sensil:>ly the number of potential sui ts . The rapidi ty 

and efficiency'of accl.dent investl.gatl.on method,s and proce-

dures a.re constantIy 1.mprov1.ng and the cause of accl.dent 

can in ll106t cases be establl.shed accurately. When plt<.ma 

6I1CA.e. evidenee points to ATC services 1 they W1.l1 De exposed 

to suits, if not always dl.rectIy, at lèast' through third-

party proceedings or recourse action of the carrier who has 
i 

had to pay the damages. Then, plaintiff 1 S attempts to 

prove fault could be very unpleasant for the ATC employee 

who will se his whole conduct and prévious record put before 

the court. 

There are also other disadvantages related to a 

. • prbof, of fauit system. First, i t forces the court to decide 

on very' complex questi0r-et choice and conf Iicts of laws ::. 

Secondly, the di ffieul ty for a lawyer to present a case in 

a field that lS so technically in trica te and for the judge 

to understand it affers no gllarantee that the outcome will 

be fully equi tab le for the parties. Thirdly, a proof af 

fault system, in additJ.an to greatly l'ncreasing delays and 

costs for bath sides, l.nvariably leaves a small percentage 

of the victims wi thout compensation for their inj uries. 

-~ ---------~~-
.1 _. 
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Moreover, it will always .rema~n extremely 

difficul t to def~ne, the exact nature and scope of ~TC 

duties an? the s'tandard of care to apply to them i5 bound 

to change constantly, following developments in aeronautic-

al engineering and ATC technology. To le'ive --fts definition 
';'" 

to the courts of each c.ountry through a proo;! ot fault 

sysltem W'ould certainly not afford the best protection to 

either ATC employees or to their employers. 

It 'has been assumed from the beg~niung of lCAO f S 

wor\k on thf liabili ty r;>f ATC agencies that opting for a ... , 
proof of fault systèm would allow for the adoption of a 

much broader defin~tion of A',l'C servl.ces to be included 

within the scope of a convention. There ia s,eme merit in 
1 

th~s opl.nion: 1fhe f.arther one gets from the chain of persons 

directly ~nvolved with the flight, the harder it becomes • 

to determine their contribution to i ts safety. ,. 

4.2.2.2 Strict Liability 

'. 
Fault and negll.gence are relatively new comcepts 

in common lawi they were introduced during the nineteenth 

" century when society deemed necessary to protect the interests 

of emerging commerce and industry. Faul t was aiso thought 

to be a more moral standard: early common law imposed liab~­

lit Y simply by looking for the cause of damage, disregarding 

the conduct .of the defendant. 

(255) Fleming. John G .• The Law of Torts. 6th ed .• at 300. 
'} 
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At the beginning of the twentieth century, when 

wOrk toward the elaboration of the rarsaw Conven tion began, 
\ . 

• 
the tauit principle was firmly embedded into ~~e common law. 

On the contrary, in civil law count~ies, public carriers 

were subjected to an "obligat~on of result", a concept which' 

,is"closer to str~ct liability.256 U.S.S.R. and other social­

list countries already had a system of strict liability of 

tne operator for aIl damages caused by the operation of the 

aireraft. 

Liability.for fault was chosen for the Warsaw 

Convention: the desire ta protect an industry still in its 

infancy and the opin~on that the passenger, once he had 

elected to board an ai rplane rathe r than a tral.n, had 

" assumed the risks inherent to th~s mdde of travel, were the 
: \ .. 

\ 

prevailing arguments for th~s chaice. Presumpti~n of fault 

was adopted as a compronuse between the two main Iegai 

systems and as a q~d pkO quo for the low limits of liabi-
<j 

\ 

lit y • 
~--

OVer the past decades,. tort liability had been 

moving away from the fauit princip le towards strict liability 

in several areas of generai law involving accidentaI injuries, 
, \ 

v.g. car accidents, workmen's compensation, products liability. 

(256) Senkiko-Kasara, Pauline., "The Trend from Fault Liability to Strict 
Liabi1ity in Private International Air Law and its Relationship to 
Developments in the Law of Torts", Unpublished thesis, McGill, 1978. 

_____ -_. __ ._._. _____ -.........0;_-_ 
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This trend was a1so ref1ected in private air 1aw when, in 

1966, the Montreal Int~,rim Agreement was accepted by a 
l, 

1 

l' 

~~umber of air1ines; it was pursued Ln 1971, when the Guate-
J 

mala City Protoco1 replaced.the liabillty for fault rule of 

LT b th l f . t l' ab . 1 . 2 5 7 h . 'narsa,w y e ru e 0 strlc .1. l l ty.\ T e carrlers 
" 

were ready to" accept the change; many of them already 

operated under a ~egimè of strict liability for their 

domestic carriage,\ insuz.:ance was widely available and the 

industry's record of safety was good enough to withstand 

a no-fault' system. Many feit also that because of the 

difficulty of exonerating themseives through the defence 

of "aIl necessapy measures" and the libera1 use that the 

courts of the Un.lted States a110wed of the ru1e of 1te..6 .(.p~a. 

loql.UtuJt, Warsaw had become a de. 6ac.to strict liabi1i ty 

convention. 

The Guatemala City Protoco1 has not yet entered 

into force; this has more to do, as we know, with the 

controversy surrounding' the amounts of limits than with 

the principle of strict liability itself which was fully .. 
accepted by governments and carriers. In this con text 1 a 

convention based (~m proof of fauit for ATC agencies represen ts 

. a step backwards from what i5 becoming the generally .accepted 
o 

norm in international aviation. 

(257) Art. IV, replacing art. 17 of the Warsaw Convention. 

-~--- '--- -----,-~-,-----"_. 
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> .. ~ • .... 
A system of strict liability offers severai 

258 
practical advantages. It ends uncertainty o\ver choice 

of Law and in this,way can contribute to the formulation 

of a more uniform and reIiable standard of care for ATC 

employees. It eliminates difficulty ~f proof, thereby . , 
\ ~ 

makl.ng recovery Iess dependent on the lawyers 1 ability to 
~ 'l '), 

, J, 
près.ent the facts ,and the judge' s comprehension of them. 

It solves the problem of attributing liability for accidents 
.. 

cAused by ~e ,failure of computenzed equipment. Associat-
, 

ed with unbre,akable limits, set at reasonable amounts, it 
, 

aiso curtails Iitigation and favours out-of-court settle-
) . 

ments, reduCi~costs and delays in the pa~nt of indemni-

ties. In iddition ta saving time, inconvenience and mental 

anguish to aIL concerned, l.t ensures that more of the money 
l , 

goes tO"'Je Vi"ctim and that aIL victims get' compensated. 

From a policy point of view, strict liability 

spreads economic lasses over aIL of society instead of on 

individuals; with the introduction of limits and the excellent 

safety record of the industry, the burq.en would not be an 

intolerable one for the taxpayer. Anyway, the uncompensated 

victim of ATC negligence will presumably end up being support-

ed by society. 

(258) Stern, Peter., "Domestic Commercial Tort Litigation: A ProposaI 
for Absolute Liabllity of the Carriers", 23 Stan. L. Rev. 569. 1971, 
at 578. 1 

/ 

J 
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,. 
Evidently, thèse limi ts wi Il not be sufficient 

to cover extensive dama:9~s or loss of the aircraft which 

can easily run to millions of dollars: this problern requires 

different solutions, one· of them being àdequate insurance 

schernes. 

Theoretical arguments rnay also be added: if we 

want international regulation of ATC liability in arder ta 

attain a higher degree of uniformity in air law, and if our 

ul timate goal is to consolidate aIl the rules of Habili ty 

in private air law into a single instrument, then opting 

1 

for the SaIne system as we have already chosen for the carrier 

in the GUat~mala Ci ty Protocol i5 more logical. It is also 

more consonant with the realities àf modern aviation: if th~ 
,safety of th~ aircraft is now the concurrent and reciprocal 

dut y of bO,th pilot and controller, both should share the 

liabili ty equally. 

4.2.2.3 Limi ted v. Unlimi ted Liabili ty 

Much has been wr,itten in support or against lirniting 

liability in private air law, a review of which would fall ." 

outside the scope of this study. 259 Even if one were against 

thern, the fact that every international pri vate air law 

" 
(259) Tobolewski. A., '~onetary Limitations of Liability in International 
Private Air Law", Unpublished D.C.L. thesis, McGill, 1981. 

-j 
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cqnventi-on, protocol or agreemen t carry 1imi ts would make 
, 

that position unrealistic when discussing a new convention 

on ATC 11.ability. 

Some of the reasons given to justify thel.r adop-

. 1 " d 260 , tl.on are more or ess relevant to ay but some re.ta~n 

their validity, such as better 10ss distribution and spread-

ing Of~SkS, qUi:ker settlements and, more important1Yt 

the qu~d p~o que to an aggravated system of liability, which 

was the deciding argument during the negociations of the 

Guatemala City pr0col. 

Since the beginning of ICAO' s work on ATC liability, 

States haye stressed their preference for a proof of faul t 

system accornpanied by limi tsl. Such a convention wou1â be 

entire1y to the benefi t of governments. For the claimant, 

the burden of preof remains the same as under most existing 

national legislation; howeyer, should he succeed, he stands 
t ,) 

" 

(260) The classic list of these reasons can be found in Orion, H .• 
Limitation oill Liabilities in International Air Law, The Hague, 1954: 

"1. analogy wi th mari time law with it&" global limi tation of 
the shipowner's liability; 
2. necessary protection of a financially weak industry; 
3. catastrophical risks shauld not be borne by aviation 
alone; 
4. necessity of the carrier's or operator's being able 
to insure against these risks; 
S. possibility for the potential claimants to tak'e 
insurance themselves; 
6. limitation of liability as a counterpart to the 

aggravated system of liability imposed upon the 
carrier and operator (qLUd p~o quo); 

7. avoidance of litifation by facilitating quick settlements; 
8. unification of the law with respect to the amount,'of 
damage s to be p aid . 

-
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to receive less than full compensation. The ATC employee, 

while still exposed to a lengthy and pain fuI trial, gets 

no protection agaïnst recourse actioœ or clairns for the 

unpaid amoun t of damages. The carrie r, even if the resul ts 

of the àccident investigation point to ATC, will not see 

the amount 9f direct claims filed against hirn sensibly 

diminished· since i twill remain easier for the victim to 

proceed in th is way. 

Argentina 1 S Draft Çonven tion proposes that limi ts 
... 

be\;set according to existing arr law conventions; that lS, 

for passengers, baggage a~d cargo, those of the Warsaw 

Convention. Those limits are notoriously low and hav~ aroused 

endless controversy ovèr the years; their adoption wouid ruin 

any chance the convention would have of being ratified by 

several impqrtan t countries. 

Î 
. A }convention providing for strict liability, with 

/ 
limit;s similar to those set forth for the carrier in Guate-

mala, indexed whenever those are indexed, wi th the JOSSibi­

lit y f'or each country to supplement them if they wish to do 

so, appears to be a more viable alternative. The arnounts of 

recovery should be unbreakable and non-cumula ~i ve, wi thout 

possibility for the victims. to clairn the unpaid balance of 

their damages either from the carrier or the ATC employee , 

personally. 

" 
------------_. -----
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Limits are" by de fini tion, arbi trary and sometimes 

unfair; so is ,the imposition of stri.ct liability. It is 
, 

however the lDOst rapid and 'efficient way to secure equitable 

relief for the irijured "j,.ctims w' thout taxing too heavily 

the aviation industry 

better adapted to the social, 

our times. 

" ' 

vernments: it ls \therefore 

economic requiremen ts of 

li, ' 

, , 

---------~--------"'~. " . 
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CONCLUSIO 

Thi s work has presen ted a broad review of the 

questions'related to the liability of air traffic control 
J 

agencfes and of the reasons which might, induce us to regulate 

it at the international level. Some importan.t problems h~ve 

been deliberately left out because their complexity would 

have led us far outside the scop~ of this study. The whole 

matter of jurisdiction is one such problem: since ATC li~i- ,.' 

lit Y involved the liabili ty of the State in most instanœs 1 

it cannot be discusse'd without going into the intricacies 

of foreign sovereign irnmunity. The focus has also been kept 

on the 1iabi1i ty of the State as employer rather than on the 

individua1 ATC employee. We have avoided discussin~ recourse 

actions and administrative or discip1inary sanctions which 

coula be tak~ainst him by his employer. Since those who 

are most affe~ed~ the present uncertainty of the law are 

ATC personnel, that aspect of the question deserves a study 

in itself. 

, 
Other problems of lesser importance have been 1eft 

out because a solution for them can easily be adapted from 

other air law comven tions: types of damages to be campensated, 

procedural matters, list of persons entitled ta recavery in 

case of death, etc. 

------ ---~.,_._---- ---------- -----, _.- ---
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,', 

It is obvious however that the most important 

question and also the most difficult remains the definition 

of the exact nature and scope of the duties of these agencies. 

«.œach of the services described in Annex Il must be first 

studied separaÂ:ely; tien, the problem of their ,coordination 

and of their· relationship with the pilot must be examined. 

If we fail to do this, definitions will be provided by the 

r courts, whose competence to supply them can be questioned. 

Whether or not a new international convention . 
dealing exclusively with ATC liability is the best means to 

achieve this result is not proven. Other possibilities which 

have been suggested deserve further s~udy: amendments to 

An~exes., amendrnents to existing conventions, new convention 

dealing with both aerial collisions and ATC liability. 

1 

If we opt for a convention, we must ~ook not only 

at i ts chances of being ratified but also a t i ts future use-

fulness; both rest largely on the system of liability and the ,{ 

amounts of limits we choose for it. ~\ convention based'on 

a proof of faul t system and on Warsaw limi ts, as has been 

recommended, would probably attract a large number of ratif- --

ications since it is advantrageous to rnost States. However, 
( 

\ 

i t is likely to result in as many attempts to break these 

limit;s and produce the sarne confusing and illogical juris-

prudence that the Warsaw convention has known. That such 
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low limi ts would be accepted by. the more 1td"~d7~ount.ries 

is also doubtful. Strict liability, with the Guatem:q~ 

limi ts, seems a more equi table arrang~ment for aIl' -concerned;. 

but the fate of such a cOr\vention would' be automat;.ically, .t .... ..:t .. 

linked to that of the the Guatemala City protocol,?wtii:éh, for 
~":" 

aIl its merits, has not Iyet entered into force. ' In any event', .. 

" 

we are faced wi th the dilernma that any limi t set at an arnount 

lower than the carrier 1 s will make a con ven tion on ATC point-

less but higher limi ts will shift claims t.rom the carrier to 
1 

the A,TC agencie s . 

It should be strongly reoommended that any forrn of 

a,greement State mi,ght adopt toward the international regula­

tion of the liability of ATC agencies be al~o applied t? 

their 1 dOIOOS~ic ~ carr~age 

paralle.I system\ 
1 

so as to avoid the creation of another 

And, more important than the desire for uniforrn 

, 1egal rules and the attempts ta secure adequate protection 
" , 

, , "" for aIl participants should be the commitment of Sta\tes to\ 

achieve the highest degr~ of safety . in civil aVi

1
ation,. Any 

decision concerning the regulation of ATC \agencies as to be 

taken wi th prevention upperrnost in mind . 

.. . 

1 

~----+---". ~~_.vj_~ __ , --'_'"~.~."_ . __ _ , . _. 
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APPEND luX .A 

* THE 1963 QUESTIONNAIRE 

t 

I. Body whicH provides ATC Services 

What is the legal status of the bodies which, in 
your State, are in charge of air traffic control services: 

A. Governmen tal 

(a) Federal 
(b) . State (Provincial) 
(c) Municipal ' 

B. Private (e.g. operating on own behalf at a 
private airport, or operating under a contract 
with a public authority) 

C. Mixed Governmen t and Priva te 

D. An International Agency 

II. Legal Regime 

1. Using the questions below as example, could you 
describe tne legal regime in your State governing civil 
liability in respect of the operations of ATC agencies in 
relation to accidents to aircraft, passengers, crew and 
cargo, arising out of such operations?~l) . . 

2. Is there any specifie legislation applicable to 
the civil liability of an ATC agency in cases mentioned 
above? . 

3. Ta whom does liability attach, e.g., the ATC agency, 
i ts employee? . \ 

3.1 May claims be brought against the governmental 
body which mày be in charge of ATC services in your State? 

(1) AlI succeeding questions relate to the liability con­
templated in this question; 

* lCAO Doc. LC/~/LATC No.l 

~------ "---
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3.2 If the answer to que 
ti ve, may the c1aims be brou 

3.1 is in the affirrna-

(a) without any re triction, Le., on the sarne 
basis as if e claim were against a private 
person? ,/. 

(b) with restri tions, and, if so, what restric­
tions? . 

4. I5 1iabili ty. 

contrac ? 
delict (tort)? 

on 

5. What are e defences availab1e to th,e ATC agency? '; 

6. Is there ''any limi t to the amount of compensation 
that may be- reco red? .!. 

7. I5 th re is 5uch a 1imi t, whàt. is i ts amount? 
,', 

a. If th re is such a limi t, a:r;§! there any circum-
stances in which it may be exceeded? \ 

9. 'Is there .;ply security {e .g. insurance, security 
bond, bank deposit) required in respect of the 1iability 
of an ATC agency? . 

10. 
rit y? 

If so, what is the nature and amount of such secu-

Il. Are there any periods of limitation appli,cab1e to' 
claims brought against ATC agencies? 

12. Are there any restrictions in respect of the Courts 
in wnich suit may be. brought against a Government authority 
operating an ATC agency? 1 

13. In the case of a suit against ,a private individual 
or a private corporation brough~ in a particular court: is 
it always {Sossib1e to join a government aut::hority operatipg 
an ATC agency as a co-defendant in that court and vice-versa? 

III. Othe r Conunen ts 

Have you any comments to furnish concerning other, 
i teros related to the liability of air traffic control agencies 
and not dealt with above? ' 

\ 
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IV. Judici.l Decisions ~ 
If actual cases have bee~ecided ~y the Courts 

invo1ving H.ability of an air t~:éffic control agency in 
your State 1 kind1y indicate T' n ery brief forro the basic 
facts, the. 1ega1 princip1es ap l~ed and the decision given. 
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SYNOPSIS OF REPLIES TO 1963 QUESTIONNAIRE 

provides ATC 
1 

Le~pl Regime Basis System 
Body which 

, 

State State Tort 
Priv- Int. bjec-Gov't 
atel Immun:i:- Liabili.- Con trac or Fault 

tive dm! t~ 
(27 States) Org. ty ty t Delict 

Argentina x 
1 
1 x 

Austra1ia x 'x 
1 

x x 
, 

Belgium x x x ,~ x x 
1 

lIrazil x x x 

Canada 
,1" 

x x x x x 

Denmark x ,- x x x 

Fed .Rep.Germany x', x x x x 

France x x x x x 

India " x x x x 

Ita1y x x l~' X X 
;, 

Jamaica x x x x 

Japan x x x x 

Kenya x x' x x 

Mexico x x , x x x 

Netherlands x x ,x x x 

New-Zea1and x x x x 

Philippines x x 

Po1and Q x x X X \ 

S. Africa - x x ,x x 
" 

Spain: x x x 

Sweden x x 

Swi tzer1aud x x x 'x 
" Tanganyika- x x x x 

Zanzibar 
2 

Trinidad & Tob. x x x 

Un. Kingdon 0 x x x x X \ 

U. States x x . x x 

(1) Private bodies were in sma11 number and for private aerodromes only except 
°for Mexico. 

(2) Immunity in tort; suits a110wed in contract. 

- ------ -- 00 • 

. 
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APPENDIX B ' Î 

~H~ 1964 QUESTIONNAIRE * 

Question I: 

What is the opinion of your government with regard 
to the question df establishing international rules on the 
liability of air traffic control agencies for damage caused 
by their activities? 

Question II: 

A. (1 ) Should such rules relate to the air traffic 
control services only? 

0 

(2 ) (a) Should the rules relate also to flight 
information services? 

(b) Should the rules relate also to alert-
ing services? 

(c) Should the rules relate also to any 
other services? 

B. Sh0uld criteria other than the kind of service, 
\ 

as contemplated in Question II A. ab ove , be adopted for the 
purpose of application of such international rules and, if 
so, what criteria~ 

Question III: 

A. Basis of 1iability if services are 'provided·by 
a Government agency: 

(a) only upon proof of fault 
(b) presumed fault 
(c) absolute liability 

B. Should the basis of 1iability differ if the 
services are provided by a private person or an organization 
which is not a Government. agency? 

* Circulated by lètter LE 4/13-64/180, dated 16 November 1964: 

l 
"" 
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Question IV: 

-(1) Should" there he a limitation on the liability 
of air traffic control agency? 

(2) Should there he different limits of liability 
(with respect to a Government agency) depending on the basis 
of liability? 

(3) Will your answers he different if. the agency 
is not a governmental one? 

Question V: 

If, at present, an agency performing air traffic 
control services in your country cannot he sued, could you 
indicate: 

(a) whether measures could be taken (including 
any necessary changes in your laws) so that such agency 
could be sued? 

(b) if so, should the liability of such agency be 
made subject to any special conditions? 

1 
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SYNOPS'IS OF REPLIES TO 1964 QUESTIONNAIRE

l 

Question l Question lIA Q. IlIA Q.IV(l; Q. V 

S 1 0 al ) al .... (: ::l>. ~ <11 ... 00 (: 

~ ... 0 ~'" .... ClOc.J r-4 al <11 (: 0 
::l U ~ >. c..-. tS ::t '" C1I ... ,o:s -C ~ 

0 <11 (: ~ '0 .-1 ... ~> 4-1 lU al +-1 .... ~ 

:> ...., ~ 1-< <11 c:: .c:: +-11-4 ~ 044 ~ ::l (/) S (: 0 C1I(/) ~ 

<0 ..0 0- 0 al 0 00 1-<<11 r-4 ~ ~ lU c:: "'Ill .e-g 
4-1 0 ,0 8: 0 ~ QI al 4-1 CIl 0 ~ rH u ~oo 

P- U r-4 :;J .-1 0 al al El '0 gj~ ~o (40) (: 0 0 ~ 8- ~ ~ .-1 0 ,.. 
~ ;j 0 UC1l ~u 

H Z Z + + < .t" op.. z ~?n ?..c:: 

Algeria x x x x x ~ 

Argentina x x x x x x x x 

Australia x x x x 

Austria x x x x x x 

Be.lgium x x x x x 

Brazil x x x x x x 

Bunna x 

Canada x x x x x x 

ChUe x x . 
China x x x x x 

Colombia x x x x x x x 

Czechos lovakia x x x x x 

F.R. Germany x x x x x x x x 

France x 

Greece x x x x 

India x x x x 

Iraq x x x x x x x 

Ireland x x x x x x 

Japan x x x x x 

Jordan x 

Kenya 2 
x x x x x 

Korea x x x x x x x 

Laos x 
-Luxemburg x x x x x x , 

Malagasy Rep. x x 

Mexico x x x x x 

Netherlands x x x x 

Nigeria x x x x x x 

Philippines x x x x x x 

Pol and x x x x x X 

\ 

f 
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," 
S. Africa x x x x x x , 

Spain x x x x x x XQ 

Sweden x x x x 

Switzerland x x x x x x x x x 

Tanzania x x '''"", 
x x x 

Tunisia x x x x 

Trinidad & T. x x x x x 
"-

U.A.R. x x x x x 

Uganda x x x \ 
X x 

U.K. x x x x x ~ x 

U.S. x x x x x '_ x x , 

(1) For a more detailed analysis, see lCAO Doc. 8787-LC/156-2, Appendix A. 

(2) . The answers of Kepya are a180 given on behalf of Tanzania and Uganda. 

---
o 

f ... 
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APPENDIX C 

. * THE 1980 QUESTIONNAIRE 

1. What are the bodies governing ~n your country air traffic 
control services? 

- Government? Central, local or municipal? 
- Private corporation (certified by the Government and 

operating on behalf of the Government, or operating 
private1y)? 

- An international agency? 
Any other agency? 

2. Has your country adopted a specifie legislation regarding 
the 1iability of air traffic control agencies? 

3. If the answer to Question 2 is in ehe affirmative, give a 
swmnary of the s,cope of the legislation: 

a) To whom does the liabi1ity attach? The Government 
itSelf, the ATC agencies, the employees? 

b) Is the 1iability based on fault or on contract? 
c) What are the defences available (contributory neg1i­

gence, force majeure, fauit of the third party, waiver 
of liability, etc.? 

d) Is the 1iahility Iimited or unlimited? 
e) Is there any security required in respect of the liabi­

lit y of ATC agencies? In the affirmative, specify 
(insurance, security bond, bank deposit, etc.)? 

f) If such a security i5 not required, is the practice to 
take out insurance coverage? _ 

g} May claims be brought before any court of your country 
or before a special jurisdiction? 

4. If the answer to Question 2 is in the negative, indicate 
what are the general princip1es of law applied in cases 
involving the liabi1ity of air traffic control agencies. 

5. Does your country use computerized air traffic control 
services? 

6. In the affirmative, is the air traffic control agency 
liable for damage resu1ting from th~ failure of the compute riz­
ed equipment? 

'w ICAO Doc. LC/25-WP/875. 
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7. Does the specifie legislation, if any~ or the principles 
of law apply also with respect to the liability of air traffic 
control agencies involving international elements (foreign 
aircraft, foreign victims or clairnants, etc.)? 

8. Are there an:z restrictions imposed in l'our country to 
claims brought bafore a court by foreign élaimants (public or 
private corporations or indiciduals)? 

9. What are the specifie legal problems encountered by your 
country in respect of the liability of air traific control 
agencies involving "international elements"? 

10. Doek your country find a sufficient "interriational element" 
which would justify the elaboration of an international ins­
trument? 

r 

Il. If the answer to Question 9 is in the affirmative, are 
the problems of liability of air traffic control agencies in 
the practical experience of your country of sufficient magni­
tude to justify an urgent international solution? 

12. Ooes your country see a need for an international conven­
tion dealing with the liability of air traffic control agencies 
or should this subject better be dea~t with by domestic legis-' 
lation?' . 

13. If a convention on the liability of air traffic control 
agencies were to be elaborated, should such an instrument 
include also problems arising out of aerial collisions? 

14. If a convention on the liability of air traffic control 
agencies were to be elaborated, have you any observations to 
present in .respect of: 

a) the scope of a convention (kinds of services, kinds of 
damages, geographical scope or location of aircraft, 
kinds of. aircraft and posture of aircraft; on the ground 
or in flight),; , 

h) system of liabilitYi 
c) limitation of liability; 
d) defences; 
e) parties liable and security; .' .,--\ 
f) parties entitled ta bring actions; >-

g) problems relating to direct and reco~rse actions; 
h) period for notification of clairns and limitation of 

actions; , 
i) jurisdiction; 

15. Has your country any comments or views to express on speci­
fie legal problems involving international elements with 
respect to the liability of air traffic control agencies which 
are not covered bY,any of the foregoing question? 

') 
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SYNOPSIS OF REPLIES TO 1980 QUESTIONNAIRE , , 

i 
Question 1 'Q. 4 Q.5 Q. 12 Q.13 Q. 14 (b) Q.14(c) 

>. CI'l ~ I:l .-4 CIl 
oU (J >. - >. N = 0 co = 
1 = >. "" (1)"" 'f"4 0 (J..,j ..,j 0 CIl 

QI QI oU (I)..,j (I)..,j loi ..,j ~"" loi ~ "Cl QI "" QI ~ "" "8 "".-4 >'.-4 QI "" "" tG 11.1 CIl "" CIl .u CD ..,j 

"" ro t'O..,j O..,j .ut) ffi CIlr-4 <: ~ r-4 § =' 4.1 El 
co 4.1 =' .u.c .... .c ='E-I 11.1 III .-4 ::J r-4 ~ :l 11.1 > r-4 Cf.) e Cf.)\'d Q,III 0.< > S..,j + .-4 ctI III 0 S 

> ..,j .. ::l Ji::l a g o (li) 0 ~ CIl CD ::l (37) 8 loi .u H B Q~ t) t) ... ~ ~ Po4 = P ~ Po4 
~ 

Argentina x xl , 
x x' x x x 

Austnlia x 2 x x x x x x 

Austria x x x x 

Barbados x x x3 x x x 

Belgium x x x x 

Canada x x x x 

Chile x x x x x 

Cuba 
i-'-'-~ 

x x x x 

Cyprus 
1 

x x , x x x X 

Czechoslovakia x x x x x x 

Denmark x x x2 x x 
Egypt x x x x x x x 
F .R. Germany x x x x x 

.-
Finland x x x x 
France x x x x x x 
Greece x x 

Hungary x x x 

Indonesia :le x x X x 

Iraq :le x x , 

Ireland :le x3 - , 

x x x 

Italy x x x x x 

Japan x x x x 

Kenya b x x x x 

Morocco x x X X 
\ 

X x 
\ 

Rorway x x x x x x 
-

Nether1ands x x x x 

Portugal x x x x' x x 

Singapore x x x x x x 

Spain x x x x x x 

Sweden x x x x x 

Switzerland x x x 

Tanzania x x x x 

Th ai 1 and x 
, 

x x 

. 

\ 1 ------- ---, -- ~ --~ - - . - ----- , ." ,- -- - -;- - -
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Tunisia x x x x 

U.Kingdom x x x x x 

U .• States x xl x x x 

U.S.S.R. x x 

(1) limited number 

(2) Austral1a: computer1zed equipment will be installed'by 1984 
Egypt: ~ 

(3) Computerized equlpment la used,to a limited extent 

\ 
\ 
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APPENDIX 0 

* LIABILITY OF AIR TRAFFIC CONTROL AGENCIES 
, 

(ARGENTINE REPUBLIC) 

PRELIMINARY DRAFT INTERNATIONAL CONVENTION ON THE LIABILITY 
OF AIR TRAFFIC CONTROL AGENCIES 

THE SIGNA~ORY GOVERNMENTS 

WHEREAS: 
"'" , 1 

The majority of Uernber States of the International 
~C Civil Aviation Orqanization have expressed their view that 

international rules should be aqreed upon to establish 
un~form liability of air traffic c~ntrol aqenciesi 

, 
the unification of rules on this question must be 

related to the principles included in other international 
law conventions, which have deserved the adherence of a large 
number of countriesi '" 

The development of international airports and the 
increase in the number of aeroplanes operating from them, 
many of which are wide-body jets and sorne of which are SST 
aireraft, ,i9 9ueh that the activity of air ,traffic control 
agencies ls of greater importance than at other periods in 
the development of aviation; 

It is essential that a large number of eountries 
support the unification of rules coneerninq the activity 
referred to in the foregoing paragraph. 

HAVE agreed as follows: 

* lCAO DOC. LC/25-WP/875-39 

1 " 
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CHAPTER l 

BASIC CONCEPT AND APPLICATION 

Basic concept 

Altt-ic.te 1 

1) For the purposes of this Convention, an "air traffic 
control agency" shall 'be understood to be an agency 
specially set up by States Or authorized by them to 
provide services for the protection and regulation of 
flightsi 

Services included 
, 

2) Services for the protection and regulation of flights\ 
shall include those relating to air traffic control, area 
control, ~pproach control, aerodrome,contrd~, air traffic 
advisory service, aeronautical informatipn 4nd alerting 
services, including collaboration in aircra~t search, 
assistance and rescue: 

1 

\ ~--\ 

Other services included \ 
\ 
\ 

3) If the services provided by the agencies r~ferred to in. 
subparagraph 1) include the provision of meteo~ological 
services, airport facilities, aeronàutical cha~ts and other 
air navigation supporting services and faciliti~s, these 
services shall be considered to be included in the description 
gi ven in the preceding subparagraph. \ 

\ 

Objectives 

AlLt-ic.le 2 

1) The Air Traffic Control Agencies (ATCA) referred to in 
this Convention shall have the purpose of: 

a) Avoiding collisions between aircraft: 

b) 

c) 

Avoiding collisions between aircraft and 
obstacles in the ~anoeuvering area: 

Regulating and appropriately accelerating 
the movement of aircraft: U 
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d) Giving information useful for flight safety 
and efficiency; 

e) Notifying the appropriate agencies regarding 
aircraft requiring assistance and provision 
of the said services to the extent possible; 

Laws applicable. Requests for service.~ 

2) The AT CA shë:\11 provide their service in accordance· 
with the relevant laws and regulations laid down by eaeh 
country, in accordance with the Chicago Convention of 1944 
and the Annexes thereto and as requested by aireraft 
eommanders or other air traffie ageneiep or other authorities 
or technical bodies in the cases referred to in the preeeding 
subparagraph. 

Seope of the Convention 

AlLti cl. e. 3 

1) The present Convention shall apply to damages resulting 
in the following circumstances: .' 

a) When an aireraft performs an international flight 
and is within the territory of a Contracting State 
other than the country of its flag and under the 

raeting State; . E
on roI of- an ATCA of that other State or of another 

b)' en an aireraft performs an :nternational flight 
and is within the territory of a Contracting State 
other than the country-of its flag, but under control 
of an ATCA of i ts own country, and has cf!!used damage 
in the Con~racting Statei 

c} When an aireraft makes an international flight and 
i s wi thin the te rri tory 0 f a Non -Con tr acting S ta te , 
under the control of an ATCA of a Contracting State 
ot'her than that of i ts flag; ", 

d) When an aireraft makes a flight between two points 
of the country of its flag but under the control of 
an ATCA of another Contracting State. 

-
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Unlawful user 

2) Likewise, the Convention shall apply when the aireraft 
referred to in the preceding subparagraph is in flight, 
on the ground, moving or at a stahdstill, provided it is 
under the control of an ATc!A or even when i t is being 
controlled by an unlawful user. 

Damage inel uded 

Altüc.le 4 

1) The present Convention shall apply to damage caus~d to 
aireraft; to persons, cargo, baggage and mail carried by 
themi to persons and'objects on the surface. 

Damage excluded 

2) It shall, however, in no case apply ta damage caused by 
delay in the-. transport, or to damage caused by abnorrnal 
noise or sonic boom, or to damage eaused by the transmission 
of messages which have produeed interference with other 
eleetronic or telegraphic facilities or any other faeilities, 
on the sur faee . 

7/ ,Aireraft' to which the Convention applies 
'-

Alt.ücle 5 

This Convention shall apply equally to the following aireraft, 
even when they are on experimental or test flights: 

a) Military, eustoms, police and other'States aircraf~ 
exercising public funetions, without prejudice to 

h) 

the reservation authorized in Article 42, subparagraph 
3i 1 

f.\ 

Cornme~eial, civil, tourist and sports aireraft, even 
when operated by States or by joint air transport 
agencies or by international consortia as provided 
for in Article 77 of the Chicago Convention; 

c) Aireraft operated by internation&public law bodies. 
') 

"--1 ____ ,_ ,, _____ ' ______________ _ 



· , , 

- 206 -

ATCA included 

AJr.:Uc.R.. e 6 

1) The ATCA included in this Convention shall 'be subject 
to the same liability, whether they belong to the State 
or to local governrnental authàrities and are operated 
by military or civil authorities, or to private'indivi­
duals, whether natural or legal persons, or to rnixed 
associations eomprising governmental authorities and 
pri va te persons. 

International or multinational ATCA 
1 

2) The same l'iabili ty shalJ. als~o apply, wi th the scope laid 
down in 'the preceding ~ubparagraph, to ATCA operated by 

'agencies formed by various countries or by agencies 
authorized by various countries. 

AT CA operated by ICAO 

3) If ,the ATCA is operated by ICAO as provided for in 
Article 71 of the Chicago Convention, the State where 
the service sare provided shall assume liabili ty for 
the damage provided for in the present èonvention. 

CHAPTER II 

SYSTEM OF LIABILITY 

Culpable liability of ATCA 

Atc.:tA..c.l e 7 

1) The ATCA shall be liable for fault on the part of their 
officers, employees and agents, fOr damage to aireraft, 
persons, objeets and postal cargo carried by aîrçraft 
and for damage te third parties and to objeets on the 
surface, wi thin the system established in the present 
Con ven tion ; 

--- \- l 
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J 
ATCA, exemption fro~ liability 

2) Nevertheless, the ATCA shall not be liable if the damage 
occurred fortuitously or as a result of force majeure, 
through the action of a third party, through fault of the 
'\rictim or inaccurate information from another agency, 
which the ATCA only transmi tted, and provided that the 
ATCA proves that i t took every possible measure to avoid 
the damage or that it was impossible to take such measures; 

ACTA, contributory liability 

3) If the damage results from contributory fault 'on th~ part 
of the victim and employees of the ATCA or of i;lle victim, 
the employees of the ATCA and the operator (or ~perators) 
of the aircraft involved in the damage, or of employees of 
the AT CA and' of the operator or operators referred to, the 
liabili ty shall be shared in proportion to the gravi ty of 
the fault of each, in accordance with conventional or 
judicial decision and assessment. 

State AT~A, no immunity 

4) No exemption may be based on the irnmuni ty of an AT CA because 
i t belongs ta aState. 

Fault, scope of the concept 
ç 

5) The expression "fault", used in the present Convention, 
shall include errar, negligence, lack of skill and criminal 
intente 

Fault, presumption through failure 

1) If the victims or the operator or operators prove that the 
damage resulted from failure of the electronic equipment 
and/or automatic communications machinery, there shall be 
presumption of fault against the ~TCA, which will be obliged 
to show that i ts officers, ernploy~es and agents took aIl 
,regulatory and possible steps to .§.void the failure. 

; 
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Fault, presumption through failure ta present documents 

2) There shall alsa be a presumption of fault against the 
ATCA when, for reasons of national defence or o·ther 
reasons, the Agency fails to present the files or 
registers containing records of messages exchanged 
between its officers, employees and agents, and the 
aircraft cornmanders, other ATCA and other Agencies 
wi th which they were exchanged. 

,Aircraft commander, compliance owi th arders from the ATCA 
• 

Wi thout prejudice to the. responsibili ty of the aircraft 
commander as flight chief or director throughout the 
opera tian, aireraft commanders must c;:omply wi th orders 
reeei ved from AT CA in accorda1l:ce wi tH the purposes spec:ified 
in Article 2, which they may disregard only in the event 

CJ of danger, immediately report1ng this circurnstance to the 
air traffic service uni ts. 

Liability, for damage to persans and objects 

AJtt-<.c.te 10 

l) If a claim is made against the ATCA· for damage affecti.ng 
a passenger or the passenger' s baggagé or damage to the 
cargo, the person suffering the damage ma'y claim compensa­
tion for the damage suffered to the extent of the amount 
indicated in the Convention for the Unification of Certain 
Rules relatjing to International Carriage by Air {Warsaw 
Convention) ; 

Liability of a non-contractual carrier 

2) The provisions of the preceding subparagraph shall also 
apply if the carrier who performed the carriage was not the 
contractual carrier, in accordance wi th the provisions of 
the re levan t International Convention i 
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Liabili ty for damage ta postal cargo 

3) If a claim is made against the AT CA for damage to pGstal 
cargo, the injured party rnay clairn compensation for the 
damage suffered, up to the respective amount indicated in 
the International Convention of the Universal Postal Union. 

Liabili ty for damage on surface 

AIL.t..i.d,e. II 

If a claim is made against the ATCA for damage to persons 
or goods on the surface, the inj ured party may claim compen­
sation for the damage suffered up to the arnount or amounts 
indicated in the International Convention on Liability of 
the Operator in respect of persons and objects on the surface, 
wi thout prejudice to the provisions of Article 19. 

Liabili ty for damage resul ting from Icollision 

1) If a c1aim is made against the ATCA for damage to the 
aircraft, p~rsons and goods as a result of collision between 
two or more aircraft, the injured party may clairn compensation 
for the damage suffered up to the amount or amounts indicated 
in the International Convention on liability of the operator 
in the event of collision i 

Prorata in cases of collision 

2) If the amount of compensation fixed in .accordance wi th the 
preceding subparagraph, exceeds the 1imi t of liabili ty of the 
ATCA, the procedure followed shall be as indicated in Article 
19. 

Burden of proof lies wi th the fnj ured" party 
f 

AJr..tic.R.e. 1 ~ 
_1) The claimant shall be required to p+"esent and produce . 
evidence of fault on the part of the ATCA and of the relation­

-' ship between the said Agency and the damage suffered, except 
in the cases provided for in Article 8. 
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Applicable procedural law 
\ 

2) The rendering of the judgment and production of proof 
are governed by the law of the coun try where the proceedings 
were brought or where they were continued in the 'event of a ' 
change of j urisdiction. 

Documents, reeention of 

3) The files and documents containing records of messages 
exchanged between parties, relating to the protection and 
regulation of the flight, must be retained for a period of 
three years. But for this to be done, the injured party or 
his beneficiaries must reques t i t of the ATCA in wri ting wi thin 
a period of six rnonths from the date of occurence of the 
damage, otherwise the en ti tlement wi 11 expire. 

Ai:rcraft accident, conclusions of investigation as proof 
li 

4) The conclusions of an aircraft accident investigation, 
reached by the competent authority of one of the Contracting 
State9, by virtue of the provisions of Article 26 of the 
Chicago Convention, shall be taken into account ~s proof, 
wi thout prej udice to the provisions of subparagraph 2 of 
the present Article. 

CHAPTER III , 

LIMITATION OF LIABILITY 

Compensation, Hrni tation of 

ÂJtt,.iC,.t e. 14 

1) The liability of ATCA, estab1ished in the present Con­
vention, shall be limi ted to the amount laid down for 
liabili ty of the aircraft operator in the Conventions 
specified in Articles 10, Il and 12, as the case may be. 

-, ----'"'----~ 

/ 
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Shared liabilitYi Judicial action 

2) If the liability is to be shared between the ATCA and 
the operator, the victim may claim from each of them to 
the extent of the limit laid down in the preceding sub­
paragraph, but in no case may he claim an arnount greater 
than the surn corresponding to the damage suffered and duly 
substantiated together with, court costs and interest, from 
the date the action was brought. 

Compensation, increased limits 

No clause of the present Convention shall be interpreted as 
preventing aState from increasing the limi ts of liabili ty 
of its ATCA, beyond the amount laid down in the preceding 
Article' including authorization of full compensation for 
the damage caused. 

Criminal intent, willful omission. Reckless action 

AJtti ete 16 

1) Liability of ATCA shàll extend to full compensation of 
the damage to the victim, if the officiaIs, employees and/or 
agents of the Agency, acting within their furictions and within 
the sphere of their duties, performed the criminal actions or 
omissions with intent to cause the damage, or perforrned the 
reckless action which caused the damage without taking into 
accoun t their consequences. 

Compensation, claim 

2) ATCA may claim from their officiaIs, employees or agents 
having caused the damage, the amounts they shall have paid 
in compensation for the damage r and take out insurarlce 
covering such risk. 

r 
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Full compensation for damage to aircraft 

Alttic.le 17 

Likewise, compensation for damage to aireraft, if not 
included in the Conventions referred to in Articles 10, 
Il and 12, shall cover full compensation for lasses 
incurred by the operator in this connexion. 

Currency 

AIt~À..c.l e 18 

1) Compensation for damage referred to in this Convention 
shall be calcu1ated in the currency laid down in the 
Conventions referred to in Articles 10, Il and 12. 

Currency conversion 

2) The amount resu1 ting therefrom shall be converted into 
the eurreney of the country Wlere the judgment was rendered' 
or in a currency agreed upon by the parties in the event of 
this not being specified in the judgment, on the date of 
effective payment. \ 

\ 

Prorata for third parties on the surface 

AJttic.le 19 

" If damage was caused to third parties on the surfa8e and if 
the amoun t of compensation ~ixed exceeds the limi t of liabi­
lit y, as provided for in-Art+cle,ll, the following rule shall 
be observed: 

a) If the compensation relates. solely to death of, or in jury 
to, persons or solely to damage to property, it shall be 
reduced in proportion to the respective amounts of the 
compensation; 

b} If the compensation relates bot4 to death or in jury and 
to damage to property, half of the amount to be distribu~ed 
shall be allotted to cover compensation for death and 
in jury, and if the said amount is insufficient, it shall 

" , 
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be distributed proportionally among those to whom it 
was awarded in the case. The remainder of the total 
amount 1;.0 be distributed shall be prorated between 
the compensation for damage to prope rty and the part 
of the remaining compensation that i5 not covered. 

CHAPTER IV 

JURISDICTION AND APPLICABLE LAW 

Judicial action of the injured party 

AJe.:t1..c.le. 20 

1) Any person who has suffered damage as provided for in 
this Convention, whether to his person or his p-roperty 
or his beneficiaries, is entitled to bring judicial action 
to obtain compensation for the damage incurred'. 

Judicial action for damage to postal cargo 

2) In the case of damage to postal cargo, the action shall 
comply with the procedures for the carriage of mail, as 
laid clown in the Convention of the Uiliversal Postal Union. 

Judicial action v. ATCA or v. operator 

AJe.:t1..c.le 21 , 
1) The injured party may bring the action direbtly against 
the ATCA he considers liabrle or against the operator in 
accordance with the provisions of the Conventions referred 
to in Article 10, Il and 12. 

Judicial action of the operator 

Recourse by the operator 

2) An operator who has incurred damage through death or 
injury to his personnel or damage to his aircraft or other 
property 1 may bring action directly against t:he ATCA he 
considers'responsible, and may also bring a recourse action 
aga~nst the ATCA for payment made to other persons as sta ted 
in the preceding subparagraph. 

----------------
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Judicial action to obtain full compensation 

If the injured party Il or his beneficiaries has brought an \ 
action against the operator and has not recei ved pompensatièn 
for the damage incurred within the limit of the /l'atter' s 
liability, they may bring a further action agai~st the ATCA 
they consider res~nsible, wi th in the same 1imits, submi tting 
proof of th~ t of damage incurred. 

Competence 

AJtt.iè..ie 23 

l} Actionf:i brought by the injured party in accordance with 
the provisions of the present Convention shall· be brough t 
before the courts of the country in which the ATCA whose 
activity was a prima facie ,cause of the damage -has its 
offices, even when the aircraft was flying in another country 
at the time of the accident. 

Competence in cases brought against amuI tinational ATCA 

~) If the ATCA is amuI tinational agency, the ju~cial proceed­
ings shall be brought in the country where it ~ts main . 
office according to its s:tatutes 'but likewise the claimant 
may bring the case before the judicial authori ties of the 
territory of the Mernber State of that agency, where -the 
damage occurred. 

Competence in cases brought against an ATCA and an operator 

3) If the claiman t brings the case agains t the ATCA land 
operator jointly, he must follow the procedures outAined 
in the preceding subparagraphs. ( 1 

Overriding jurisdiction 1 
4)-If' sorne of the claimants bring the case against the ATCA 
and others against the operator in different juriEdictions 1 

the case brought against the ATCA shall decide . t~e overriding 
jurisdiction with regard to the other cases. 

------ -------_._. -_ .. 
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Priority 

Alt.t..i..c..i.e Z 4 

The Conventions and 1aws shall be applied in accordance wi th 
the following priorities: 

a) the present Convention; 

b) such aeronautical convention as the parties may 
invoke in accordance with the provisions of 
Articles 10, 11 and 12; 

" 
c) the internaI 1aw of the country where the ATCA 

-against which the c1aim is brought has i ts offièes. 
1 

Judicial action against defunct ATCA or ATCA that have me~ged 
wit)1 other ATCA 

1) :rf the ATCA responsible is a natural person, in the event 
of tha t pers~n 1 s death, the actions for damages may be brought 
against his beneficiariesi if it is a private Iega1 person 
and has me.+ged wi th other agencies or has become another 
agençy, the action may be brought against the new, suceeding 
body. 

Judicial action against an international or multinational 
"ATCA that is defunct 

2) If the ACTA respon'sible is a private international or 
multinational body and has been dissOlved, the suit for 
damages may be brought against those States which authorized 
it to operate, without distinction. 

CHAPTER V 

PRESCRIPT ION 

Prescription ,concerning direct acti9n by the injured party 
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1) Direct action for compensation for the victim or hi 
beneficiaries or for the operator shall be -prescribed a ter 
a limi t of two years from the date whert the even t which ave 
rise to the damage occurred. 

Prescription for compensation c1aim 

2) A recourse action claiming compensation by the operator 
against the ATCA for paymen t made to the victim or ,his 
beneficiaries, sha11 be prescribed after a 1imit of two 
years from the date of offective payment, whether it be the 
consequence of the definitive award or of agreement between 
the parties. 

Prescription for action for balance of compensation 
.-

3) Action by the victim or his beneficiaries against the 
ATCA they consider responsible, for the balance of.the 
original claim against the operator which has not been,met, 
shall be prescribed on expiry of one year dating from the 
da te on which insol vency of the operatqr wi th regard to the 
credit was established. 

Suspension or temporary cessation.of prescription. Law 
applicable 

4) The reasons for suspension or temporary cessation of 
prescription shall be those determined by the law of the 
court which hears the case. 

CHAPTER VI 

GUARANTEES 

Guarantees, procedures 

Alt..t..icle 2 7 

payrnent of compensation under the provisions of the present 
Convention shall be guaranteed by the AT CA wi th their property 
and shall fo1low any one of the procedures stated below: 

------------- -- ------- -- - - -
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a) Through a subsidiary guarantee of a Contracting 
State-j 

b) Through endorsement by_ ?-bank of recognized 
solvency or of another institution authorized 
by one or more Contracting States; 

c) Through insurance with an insurance company 
authorized by the Contracting State and suitable 
for the type of insurance involved. 

Guarantees, exception for State ATCA 

AlLtic.i..e Z 8 

If the operator of the ATCA is a State body and provided 
,the services directly, if shall be exempt from the 
provisions of the preceding Article. But if this is 
not the case, the'State shall take the necessary steps 
to ensure that the guarantees provided for in this Chapter 
are g~nuine and effective. 

Guarantees, multinational A~CA 

Atr.t:--<. ci.. e 3 0 

The Con tracting Parties undertake to apply as a minimum 
requirement for the safety' of international aeronautical 
activities, the "Standards and Reconunended Practices" 
for the protection of air transport contained in the 
Annexes to the Convention on International Civil Aviation. 

AlI clauses prior to the occurrence of the damage provided 
for in the present Convention, which are cQntrary to the 
rules of the present Convention, shall be invalide Likewise, 
any clause tending to exempt an ATCA from liability or to 
set for such liability a limit less thari that set in the 
present Co,nvention sha~l be invalid and of no effect. 

-----------=~-

\ ' 

" . 
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Days l 

Altticle. 32 
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~ 

1) For the periods mentioned in the present Convention 
defined in days, it should be understood t,hat these "are 
calendar days and not working days and they start on the 
calendar day following the event under consideration. 

Nonths and years 

2) Periods in months or years shall end on the same .day as 
when they _started, after expiry of the number of months or 
years laid down in the present Convention. . 

Liability of the ATCA, beginning and end 

Altti. cf. e. 33 

The liabili ty of the ATCA shall begin when it· takes or ought 
to take the aircraft under its protection or control and 
ends when i t transfers them to another ATCA in respect, of 
the same aircraft. 

Claim for compensation, entitlement of the ATCA 

Altt..i..c.R. e. 34 

l) None of the rules of the present Convention shall prejudice 
the fact as to whether or not the ATCA responsible shall be 
entitled to clairn compensation against any other natural or 
legal person, in respect of payments to the injured party, 

'even if he was an unlawful user, for any of the damage provid­
ed for herein. 

Unlawful user, concept 

2} For the purpose of this Convention, the terrn "unlawful 
user" refers to whoever has the aireraft in his possession 
without authorization from the owner or from whoever has the 
exclusive right to use it if he has eonferred this right -
on another person . 

./ 

-
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ICAO, intervention 

Atr..t.<. c.e. e 3 5 
\ 

If any disagreement arises between two or more Contracting 
States on the interpretation or application of the present 
Convention, which cannot be settled by direct negotiatlon, 
the procedure' to be, followed shall be that established ,in 
Articles 84 ta 8B of the 1944 Chicago Convention, withbut 
prejudice to the provisions of Article 42, subparagraph 3 
of the present Convention. 

..; 

Court of Arbitration 

Atr..t.<. cl e. 36 

1) The injured party or parties, the operators and the ATCA 
may submi t a difference on which no agreement has been 
reached to a Court of Arbi tration. 

Arbitration, agreements, formalities 

2) The arbitration agreement must be recorded in a public 
docwnent before a notary or court clerk of the jurisdiction 
indicated in Article 23 and shall establish the rules of 
the Court of Arbitration. These rules may not be contrary 
ta the specifie legislation of the country.where the arbi­
tration procedure is to take place. 

Evidence to be used 

3) The Court of Arbitration may use aIl forms of evidence 
accepted in the specifie legislation,indicated, which shall 
govern any solution not provided for' in the rule, including 
the fees of the arbi trators. 

Fees •. Arbitration award, enforcement 

4) The final decision'on a difference may be submitted also 
to a natural or legal person 1 ei ther national, international 
or interline, but the enforcement of the award shall, where 
necessary be performed in the country indicated in Article 23 
of the present Convention. 
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CHAPTER VIII 

DIPLOMATIC CLAUSES 

Languages 

1) The present Convention shall be drawn up in English, 
French, Spanish and Russian and the four versions" shall 
be equally authentic. In the event of divergency between 
any of the versions, the procedure laid down in the 1944 
Chicago Convention, Article.84 shall be followed. 

Deposi t of the original document 

2) The original documen t shall be deposi ted at the Ministry 
of External Relations of the State whose Governrnent shall 
transmit a certified copy tl1ereof in the appropriate 
language to each of the Nember States of the International 
Civil Aviation Organization. 

Copi~s of the Con ven tion 

3) Likewise the Government shall transmi't a certified copy 
of the original documen't to the Uni ted Nations and to the 
International Civil Aviation Organiza'Uon. 

Ratification 

AlLt-<. c..t e. 38 

1) The presen,t Convention shall be ratified by those States 
which wish to apply it. The instruments of'a ratification 
shaH be registered with the International Civil Aviation 
Organ~zation as laid down in Article 83 of the 1944 Chicago 
Cortvention. ICAO shall conununicate" the register to éach 
Mernber state, both to thos~ which have not yet ratified the 
Convention and to those Stdates which are 'signatories thereof. 

Entry into force 

2) The present Convention shall enter into force ninety days 
following the date of the ,deposi t of the instrument of 
ratification by twenty States. Subsequently it shall enter 
into force between the other States which ratify it and those 
which have already ratified i t, ninety days' following the 
date of deposit of each instrument of ratification. 
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,ICAO, communication of entry into force 

3) The International Civil Aviation Organization shall inform 
each Mernber'Sta~e of the entry into force of the present 
Convention. 

Denunciation 

1) Any Contracting State may denounce the present Convention, 
by notification to the Council of the International Civil 
Aviation Organization, which shali immediately inforrn the 
Government of each Contracting State t~ereof. 

Effect of the denunciation 

2) The denunciation shall take effect six months fo11owing 
the date on which the Council of ICAO is notified and shall 
oPerate only as regards ~ State effecting the denunciation. 

Communication of denunciation 

3) On expiry of the period indicated in the preceding sub­
paragraph, the Council of ICAO shall inform"the General 
Secretariat of the United Nations of the denunciation. 

Con~ention, geographiéat scop~ 

'1) The present Convention shall apply to aIl territories for 
whose external' and aeronautical relations a Contracting Party 
is responsiblè, with b~e exception of those territories for 
which a declaration has been made in accordance with the 
'fèllowing par~graph. 

Coriventiàn, territories excepted 

2) At the time of the deposi t of i ts instrument of ratifica­
tion or adherence, any State may declare that acceptance of 
the present Convention doeS not include one or more of the 
territories for whose external and aeronautical relations . 
it is responsible. 

---------------
, 
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Convention, territories subsequently inpluded 

3) Any State may subsequently, by mèans of a communïcation 
addressed to the Council of ICAO, extend the application of 
this Convention to any of the territories with respect to 
which it has made a declaration in accordance with the 
provisions of the preceding paragraph. Such amendment 
shall take effect on ~le ninetieth day from the date of 
receipt of the communication from the said Government. 

Denunciation of the Convention, with respect to territories • 
4) Any Contracting State may denounce the present Convention 
in accordance with the denunciation clauses, separately with 
respect to any of the territories indicated in the present 
Article. 

o • 

Convention, signa'ture 

AIt.:.t.i. c.i.. e 4 7 

1) Until suçh date as the present Convention enters into 
force, the original document shall remain open to signature 
by any State which took part in the Conference at which its 
text,was approved. ' 

Convention, adherence 

2) After its entry into force, the present Convention shall 
remain open to adherence by any non-signatory State and to 
subsequent ratification by that State. 

Reservations, exclusion 

AIt.:.t-<. c.i.. e 4 2 . 

l} No reservation may be made with respect to the present 
Conven tion. 

Reservation, wi th respect to the In,ternational Court lIof Justice 

2) NevertheIess, at the time of signature or ratification 
of the 'Convention, any State doing so may declare that it 
will ndt submit any c"ontroversy in which it may be involved 

() 
-
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to the Permanent International Court of Justice. However, 
any Co~tracting State whieh has axpressed the reservation 
indicated in this subparagraph may withdraw it at any time, 
notifying the International Civil Aviation Organization of 
sueh withdrawal. 

Reserv~tions, with respect to State aircraft 

3) Likewise, Contraeting States res€rve the right to exelude 
from the scope of the Convention, the liability of its Air 
Traffie Control Ageneies for damage eaused by: 

A) all or specifie classes of State aireraft of other 
Contraeting States. 

B) the State aireraft of the Contraeting State itself. 

Terms, interpretation 

Alr.t-ic.-f.e. 43 

The terms "agreement", and "convention" used in the fore­
going ~rticles have oneÎand the same meaning and scope and 
refer to the complete text formed by the Articles referred ta. 

In witness whereof the undersigned plenipotentiaries, 
being duly authorized, have signed the present Convention on 
behalf of their respective Governments on the date shown with 
their signatures. 

- END -
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APPEN~IX E 

LIMITATION OF LEGAL LIABILITY OF THE CONTROLLER 

* 1IFATCA'S DRAFT CONVENTION) 

A4t~eie 1: Aviation Technical Personnel 

1. The present Convention is applicable for the purposes 
of civil liability in the case of aircraft accident to Air 
Traffic Controllers, Air Traffic Control Assistants 
and analogue technical grades, including aIl telecommunica­
tions grades of Fixed or Mobile Aeronautical Service's, aIl 
grades employed in Meteorology, and aIl grades employed in 
the provision of ground to ground Services and aIl grades 
employed in operational planning, including aIl trainee 
personnel in such grades, provided that such personnel are 
qualified at least to the minimum standards laid down by 
International Civil Aviation Organization where such Stand­
ards are required. 

2. The present Convention is not applicable to personnel 
not qualified under Section, l of this Article, nor to 
military personnel who, for acts carried out whilst on 
dut y, are excluded from civil liability by Municipal Law, 
except when military personnel are employed to carry out 
the duties of the personnel described in Section l of this 
Article . 

. 3. Notwithstanding exemption from civil liability of mili­
tary personnel as laid down in Section 2 of this Article, 
when in conditions other than declared war, the State claims 
force majeure and replaces civilian personnel by military 
personnel, the personal liability of such military personnel 
shall be that of the civilian personnel replaced. 

A4t~ele 2: Aviation Authorities 

1. This present Convention is applicable for liroQtation of 
civil liability in the case of aircraft accident, for the 
purpose of determining ex gratia payments and employer's 
vicarious liability (Common Law countries), Commettant 
liability (Civil Law countries), Liability of the Economie 
Unit (Socialist Countries of E. Europe), to aIl agencles 

* IFATCA '76, WP-31, as amended at IFATCA '77, wp-59. 
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employing personnel as defined in Article 1 of this Conven­
tion, including Governments, Airline Companies, Aviation 
Industry, Flying Clubs and International Organizations with 
or without Internati9~al Personality. 

2. This present Convention is applicable for Civil Liabi­
lit Y to Military Authorities employing civilian and/or 
military personnel whether or not such personnel are exe~pt 
from Civil Liability. 

"'~ \, 

A~~e!e 3: Aircraft Accident 

1. For the purposes of this present Convention, an aircraft 
accident shall be considered to be any incident involving 
any aircraft inciuding operational air traffic which results 
in death or injury to any person, or damage to any structure, 
ship or goods whatsoever from~he time at which any person 
boards an aircraft with the inEèntion of flight, until such 
time as he has disembarked. 

2. Except in the case of operational air traffic, this 
present Convention defines aiso an aircraft accident, any 
incident involving damage to the aircraft itself, its cargo 
or mail. 

3. For the purposes of this present Convention, on airports 
used for generai air traffic, aircraft accident shall also 
cover taxiing airera ft and vehicles on the manoeuvering area 
as defined under the Annexes to the Chicago Convention 1944, 
when such pircraft or vehicles are authorised to proceed by 
Air Traffic Control and are either in radio contact or are 
subject to air traffic control signaIs. 

A~~~cie 4: Application to Aircraft 

This present Convention is àpplicable to aIl forms of air 
transport and shaii inciude operational air traffic if such 
traffic is involved in any accident as defined in Article 3 
of this Convention .wi th general air traffic or a th~rd party" 

A~t4cle 5: Application to Third Parties 

1. This present Convention shaii apply to any person suffer­
ing death, his next of kin, or to any person ·suffer.ing inj ury 
or to any person or company suffering 10ss or damage to any 
property whatsoever, wheresoever the death, in jury, loss or 
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damage shall occur as a direct result of an aircraft accident. 
The onus of proof of direct r~sult shall be upon ~he third 
party. 

2. This present Convention shall afford to third parties 
the samè Statutory payment in the event of any aircraft 
accident as that afforded under the conditions of the Warsaw 
Convention and subsequent protocols. This Statutory SUffi shall 
bè payable by Aviation Authorities in addition to the SUffi pay­
able by Airline Companies. Subsequent to any legal proceed­
ings the Civil Courts shall adjust such Statutory payments 

.among th~ Aviation Authorities, the Airlines and their insurers 
where possible without the re~uirement of participation by the 
third party. 

jA~t~cie 6: Reference to other Conventions and Protocols 

1. When this present Convention makes reference to other 
Conventions and Protoeols, such reference shall be limited 
to the laid down requirements of this present Convention and 
shall not be interpreted as recognition of the aforesaid other 
Conventions or Protoco1s by non-contracting States t~ such 
other Conventions or Protoco1s. 

2. This present Convention shall apply as definition of crew, 
passengers, eargo and mail any definition laid down in the 
Warsaw Convention (12th October, 1929) as amended by the Hague 
Protoeol (28th December, 1955) and the Guatemala Protocol (8th 
March, 1971) and any subsequent protoeols to the tvarsaw Con­
vention, but excluding the Montreal Protoco1 (1975). 

A~t~cie 7: Extinction of Civil Liability 

1. Other than Statutory Liabi1ity, no civil 1i~i1ity sha11 
exist for an Aviation Authority nor for Aviation\Techniea1 
Personnel if a claim has not been registered with\ appropriate 
legal Authority before midnight on the three hundred and 
sixty-fifth day after the aireraft accident, exclusive of the 
day of the aircraft accident. 

/ 

2. The extinction of civil liability as defined in Section l 
of this Article shall apply also in cases involving a possi­
ble case of criminal negligence. 

\ 
\ , 

i 
, 1 

\ ' 
\ - \ 

\ 
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3. Civil liability shall be automatically exti~guished for 
Aviation Technical Personnel and for Aviation Authorities, 
save the Statutory Liability of the latter, in proven cases 
of intervention by anYiXhird party known or unknown, who is 
guilty of air piracy attack or threat of attack on aircraft, 
attack or threat of attack on Aviation Technical Personnel 
or attack or threat of attack on ground installations used 
for the purposes of aircraft navigation, communications or 
safety. 

4. Civil liability shall be automatically extinguished in 
the event of attack by military aircraft of ~y State save 
that civil liability sha'll never be extinguished fo'r the 
military authorities of the State wh:>seEttacking aircraft 
have been even an indirect cause of an aircraft accident. 

5. There shall be no extinction of civil liability for any 
guilty party as defined in Section 3 of this Article and a 
claim for civil damages shall lie before the Courts of any 
Contracting State. Exemplary (punitive) damages shall always 
be awarded under this Section and failure to pay such exem­
plary damages shall be punishable by imprisonment. 

In such cases extradition shall be granted between Contract­
ing States. 

6. Claims for civil damages shall be extinguished for 
Aviation Authori ties and Aviation Te'chnical Personnel in 
aIl cases involving baggage, cargo or mail if a claim has 
not been registered either withthe legal .authority of the 
States before midnight on the three hundred and sixty-fifth 
day after the aircraft accident or wit~ the air transporter 
under the provisions of Article 26 of.. the Warsaw Convention 
as amended by the Hague, Guatemala and subsequent protocols. 

A~~~ele 8: Cases to which this Present Convention is Applicable 

1. This present Convention is applicable to aIl cases of 
liability under the Civil Law of .Negligence or non-feasance. 

2. Notwi thstanding Section l of this Article, nothing in 
this present Convention shall be interpreted as increasing 
the civil liability of Aviation Techniçal Personnel under such 
systems of Municipal Law where a lower lirnit of civil liabi­
lit Y was in-force in the Contracting State prior to ratifica­
t,ion of this present Convention by such 'Contracting State. , 

\. 
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An~~le 9: Criminal Negligence 

Nothing in this present Convention shall preelude recoUrses 
to eriminal proceedings in the case of Aviation Teehnieal 
Personnel if a judge of the State's courts shall rule that 
there .is a prima faeie case to answer. In aIl proeeedings 
for criminal negligenee against Aviation Technical Personnel, 
in arder to have a verdict of "Guil.ty", mens rea must be 
proved beyond reasonable doubt. 

An~cle 10: Place of Civil Proceedings 

1. Irrespective of the place at which an aireraft accident 
,o~curs or of the subsequent enquiry, any proeeedings for civil 
liability involving aviation technical personnel or Aviation 
Authorities to which this present Convention is applicable 
shall be heard before the Civil Courts of the State of the 
Aviation Technieal Personnel or the Aviation Authority concerned. 

2. I~ the instance of a case of civil liability involving 
Aviation Technical Personnel employed by an International 
Organi'zation to which international personality has been \ 
accorded either by treaty or by decision of the International 
Court of ,Justice, proeeedings for civil liability shall be 
heard before the Civil courts of the State in which the siege 
social of the International Organization is situated and the 
conditions of Section 2 of Article 8 of this present Conven­
tion invoked if applicable, except that if the siege social 
of the Internation&Org~ization is situated in a non-contract­
ing State, the conditions of Section l of this Article shall 
apply. 

3. Notwithstanding Section. 2 of this Article, when Aviation 
'Technical Personnel are employed by an International Organiza­
tion to which international personality has not been accorded 
by treaty or by decision of the International Court of Justice, 

< ~ proceedings in cases of civil liability shall be heard before 
the civ:i.J., .. courts of the State in which such personnel are 
employed. 

Ant~~le 11: Aircraft Accident Enquiries 

1. In the event of an airera ft accident, the Contracting 
State in whose area of jurisdiction for the purposes of provi­
sion of Aviation ground ~vices, the accident occurs, shall 
cause to be set up an official enquiry. 

; 

--------- ------------
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2. When any civil aircraft or any aviation technical 
personnel is involved, the enquiry shall be civilian in 
nature and an pirline pilot and/or member of the same 
profession of the technical personnel involved and of at 
least the same rank shall have the right to be nominated 
as member(s) of the enqu,iry boar~. 

3. Should the aforesaid enquiry reveal that there may be 
a prima facie case to be answered for civil liability in 
addition to any statutory liability, the chairman of the 
board of eî:lquiry, if other than a Coroner, prior to public­
ation of any findings, shall refer the findings to a judge 
of the civil courts and should such judge decide that there 
is a prima facie case of civil liability to be answered 
in any Contrac~in~ State he shall rule whether, in the 
interest of aIl parties concerned, taking into account 
also the public interest to allow general publication of 
the findings prior to the civll liability hearing. This 
Article shall be applicable to military enquiries, except 
where an aircraft accident involved only military personnel 
and no third parties. 

4. To avoid possible judgment of the case before the enquiry, 
the enquiry may not accept as evidence information on any 
disciplinary action taken prior to the said enquiry by an 
aviation authority or an Administvative Authority. 

A~~ele 12: Limitation of Liability for Aviation Authorities 

1. Apart from Statutory awards under this present Convention, 
damages awarded against an aviation authority shall not exceed 
the damages payable by Airlines as laid down under the Warsaw 
Convention as amended by the Hague, Guatemala and any subse­
quent protocols, except that these limits shall apply to 
domestic as weIl as international flights. 

2. Damages awarded for death Or injury shall be limited even 
in the case of third parties to the limits for passengers as 
defined in Article 22 of the Warsaw Convention as amended by 
the Hague, the Guatemala and any subsequent protocols. 

3. Damages awarded for 1055 or damage to property of third 
parties shall not exceed damages awarded for death or in jury. 

4. Damages awarded for 1055 or damage to cargo or mail being 
transported in aircraft shall not exceed the limits for Air 
transporters as laid down under ~rticle 22 of the Warsaw 
Convention (Section 2) as amehded by the Hague, Guatemala and 
any subsequent protocols. 

" 
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5. Damages awarded-for death or in jury in the case of 
third parties shall be payable only if the third party 
was killed or injured at or near the scene of an aircraft 
accident as a direct result of such accident and, in ,the 
case of death, the death occurred within two calendar years 
from the date of the accident inclusive and can be proved 
by thé next of kin to have been a(f[rect result of the 
aircraft accident. In this case only shall the conditions 
of Article 7, section l of this present Convention be waived 
50 that a further claim may qe registered within three 
hundred and sixty-five days of th~ date of birth. 

6. Damages for 1055 or damage to registered baggage and 
hand baggage shall be limited to the amounts laid down under 
Article 26 of the Warsaw Convention as amended by the Hague, 
Guatemala and subsequent protocols. 

7. Subsequent protocols to the Warsaw Convention as used in 
the present Convention, in order to be considered for this 
present Article must have come into force not later than 
the day before the airerait accident. The date of the air­
craft accident shall be the date in the State where the 
accident occurred and if over the high seas the date in the 
State of the last known air traffic control authority to 
have given a service to the flight(s). 

A~t~cte 13: Defences by Aviation Authorities 

1. No defence shall exist for an aviation authority in any 
case of negligence or non-feasance proved against any employee 
of the Authority except an Act of God. 

2. In the case of an employee proved to have acted ul tJ;"a ,,/ 
vires damages may be reduced only if in the vieZof~ é court 
such reduction would not incur undue hardship to t plaintiff. 

3. "Volenti non fit injuria" may be a defence, f the plaintiff 
is the aircraft captain or owner, provided that the volition 
of such plaintiff were not a direct result of abiding by the 
rules of the air of the State where the aircraft accident 
occurs when such rules are in conflict with the rules of the 
air of the State of the defendant aviation authority. 

4. Where an aircraft accident occurs, inside the jurisdiction 
of a State but other than the State of the defendant aviation 
authority, but when service was given by employees of such 
aviation authority, the authority shall have the right to calI 
expert technical witnesses from the other State, whether a 
Contracting State or not, and if from a Contracting State, 
this latter State shall facilitate the attendance of such ;') 
wi tnesses,. 
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A~~cte 14: Lrmitation of Liability for Aviation Technical 
Personnel 

1. In the event of an aircraft accident damages in civil 
liability awarded,against aviation technical personnel shall 
in no case exceed a total equal to the annual salary of the 
official concerned after aIl direct taxation due by the 
official has been paid. For the pbrposes of this Article, 
annual salary shall include only that salary which he could 
be expected to receive for his wOFk for the aviation autho­
rities in his grade at the time of the aircraft accident. 

2. The stage of training and the experience of the official·~·, 
shall be considered with a view to assessing reduced damages. 

3. The actions of a trainee shall_ be-ulCeniMQ_8-_CCoun t when 
assessing damages against an instructor or supervisory-staff. 

4. Reduced damages may not be assessed if the official is 
proved to have acted ultra vires. 

5. If another official or an assistant to an official is 
a joint tort-feasor, his actions shall be taken into account 
when assessing damages against an official. 

6. Costs shall not be awarded against aviation technical 
personnel unless criminal negligence has previously been 
proved. 

7. No term of imprisonment nor fine may be imposed on avia­
tion technical personnel for civil negligence or non-feasance, 
nor may any official be imprisoned pending a case for criminal. 
negligence unless a judge rules that there is a grave risk 
of the accused abscondin~) 

, ~ -~--

8. The Court may not hear as evidence information in dis­
ciplinary action taken against the technical personnel before 
the Court's proeeedings. 

\ 

\ 
\ 

A~~ rtr,ç; -6 ..;...;;.e_f..;.e;;..;n_e,;;..e...:....-s_b ..... y"'--A_v_i_a..;.t_~_· _o_n_T_e.;..c_h_n_i_c_a_l __ P_e.;..r_s_o_n_n_e_l 

(aiJed at reduction of damages) 

1. Aviation teehnieal personnel may elaim joint tort feasance 
" with the aircraft eaptain or owner or with other aviation 

technical personnel or with an aviation authority. 

2. "Violenti non fit injuria" may be a defence if the air­
eraft eaptain or owner is the plaintiff provided that the 
volition of such plaintiff were not a di~ect result o~ abiding 

\ 
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by the rules of the air of the State where the aircraft 
accident occurred when such rules are in conflict with the 
rules of the air of the State of the defendant technical . 
aviation personnel. 

3. Wri tten superior orders ·may be claimed as a defence. 

4. Act of God may be claimed as a defence . 
....... 

/ , 

5. In the case of an accident occurring inside the juris­
diction of aState other than that which the personnel is 
employed but while service was being given, the aviation 
technical personnel shall have the right to calI expert 
technical witnesses from the other State, whether a Contract­
ing State or not, at the expense of the Aviation Authori ty. 
The Court shall rule whether such expenses may be awarded 

______ as costs and agains.t whom. If the wi tnesses are called 
f~om a Contracting State this latter State shall facilitate 

___ the attendance of such witnesses. ---- -

A~~~cle 16: The Aviation Authority and Aviation Technical 
Personnel as Joint Tortfeasors 

1. When the aviation authority and an employee are joint 
tortfe'asors and damages are awarded against the aviation 
authority, the latter shall under no circurnstances have the 
right to subsequent proceedings against the employee to 
recover damages, except when i t has been proved tha t the 
employee acted ultra vires and the li mi tations of the present 
Convention shall apply also to such proceedings. 

2. When damages are awarded against aviation technical 
personnel whose involvernent under Municipal law is solely 
to permit the plaintiff the right to proceed against the 
aviation authority, the aviation technical personnel shall 

~-____ have the right to proceed against the aviation authori ties 
~and-il~y expenses incurred. 

3. Aviation techriical personnel shall have the right ta 
proceed against the aviation authori ty to recover damage s 
awarded against such personnel when in following wri tten 
superior orders the aviation techn~cal personnel is adjudged 
to have caused an aircraft accident. 
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A~~ele 17: Conflict of Laws 

1. If there is a conflict of law, the law of the, State in 
whose airspace the aircraft accident occurred shall be 
applic<';lble. 

" 2. If such place is ion the dispute, the Law of the State of' 
the defendant technical personnel shall be applied. 

3. If the accident occurs outside the territorial jurisdic­
tion of any State, the court will take into account any 
international law which affects the incident, except that in 
Common law systems precedent shall be accepted.' If no inter­
national law exists the law of the State of the defendant 
technical personnel shall be applied except that Article 10 
Sections 2 and 3 of this present Convention shall be applied 
to technical personnel ernployed by International Organizations. 

A~~Œle 18: Languages of the Convention 

1. This present Convention shall be lodged in English by 
Contracting States with the International Civil Aviation 
Organization which shall cause the Convention to be trans-
1ated into French, Russian and Spanish. 

2. En the event of dispute, the English language version 
of this present convention shall be considered to be the 
authentic text. 

A.I!.-f-tc.le. 19: Protocol to the Convention 

1. This present Convention is open to signature by aIl States 
and aIl international Aviation Authorities endowed with 
international personali ty which emp'loy aviation technical 
personnel. The President or Chief Executive of such Inter­
national Aviation Authority shall sign on behalf of the 
Organization and no instrument of ratification shall be 
required on behalf of such international Authority. The 
Convention rernains ,open for signature until it cornes into 
force under sections 5 or !,) of this present Art~cle. 

2. Contracting States shall ratify this present Convention 
according to their sys terns of Cons ti tutional Law. 

3. This present Con ven tion shall be lodged wi th the Inter­
national Civil Aviation Organization. 

;r . 
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4. Instruments of ratification shall be lodged with the 
International Civil Aviation Organization. 

5. When at least ten of the following States: A~gantina, 
Austria, Bahamas, Ëelgiurn, Brazil, Canada, Channel Islands, 
Costa Rica, Cyprus, Denmark, Egypt, Fidji, Finland, France, 
Federal Republic of Germany, Ghana, Gr~ece, Guyana, Hong 
Kong, Hungary, Iceland, Iran, Ireland, Israel, Italy, Luxem­
burg, Malta, Mexico, Morocco, Netherlands, Antilles, New 
Zealand, Nigeria, Norway, Portugal, Rhodesia, Senegal, 
Sierra Leone, South Africa, Sri Lanka, Sudan, Surinam, 
Sweden, Switzerland, Tunisia, Turkey, United Kingdom of 
Great Britain and Northern Ireland, Uruguay and Yugoslavia 

'have lodged instruments of ratifications, the present Con­
vention shall come into force on the ninetieth day after 
lodging of the tenth such instrument of ratification. Signa­
ture of this present Convention by an International Organiza­
tion having international personality and being an aviation 
authority providing aviation technical Services including 
the International Civil Aviation Organization, European 
Organization "Eurocontrol" ,for the Safety of Air Navigation 
and Cenamer shall be construed as a presentation of an 
instrument of ratification under this present Section. 

6. When less than ten of the States or International Orga­
nizations rnentioned in Section 5 of'this present Article 
have ratified, this present Convention shall nevertheless 
come into force on the ninetieth day after the lodging of 
the nineteenth instrument of ratification including signa­
tures by International Organizations under the conditions 
of Section 5 of this present Article. 

7. The Convention s\tÇl.lI come into force for any other 
signatorY/State on t~e ninetieth day after the lodging of 
that State's instrument of ratification after the corning into 
foce of this present, Convention. For the purpose of this 
Section the Convention shall come into force for an Inter­
natiopal Organization which signs the Convention after the 
coming, into force of the Convention upon signature of the 
Convention. 

8. This present Convention as soon as it cornes into force 
shall be registered ~ith fue United Nations Organization by 
the Secretary-General of the International Civil Aviation 
Organization. 

9. This present Convention shall rernain open after corning 
into force for the adherence of aIl non-signatory States. 
Adherence will be carried out by lodging an instrument of 
adherence with the Internat~onal Civil Aviation Organization 
and will result in the coming into force of this present 
Convention for such States on the ninetieth day following th~ 
lodging of the instrument of adherence.· F'or International 
Organizations the Convention shall corne into force on signature. 
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10. Unless notificalion is otherwise made at' the time of 
signature or adherence to this present Convention, a Contract­
ing State adheres to this present Convention on behalf of 
Colonies, protectorates, mandated territories, any other 
terri tory under i ts sovereign ty and aIl suzerain terri tories. 

Il. Signature of any subsequent protocols to this present 
Convén tion shall be deemed adherence to this present Con­
vention and shall be published as such under the condi tions 
of Section 19 of this present Article. 

12. Any Contracting party may denounce this present Conven­
tion and any Contracting State may denounce either totally 
or on behalf of Colonies, protectorates, mandated territories, 
any other territory under its sovereignty and suzerain terri­
tories by means of a notification of denunciatiorr lodged with 
the International Civil Aviation Organization, provided that 
denunciation cannot be made for part of a Flight Information 
Region as defined by the Chicago Convention l 1944 and annexes 
thereto, and provided also that this present Convention shall 
remain inforce as if the denunciation had not been made in 
the matter of damages or if limitation of civil liability 
applicable under this present Convention resulting from any 
aircraft accident occurring before the taking effect on the 
one hundred and e~ghtieth day after receipt of the notifica­
tion~ of denunciation by the International Ci vil Aviation 
Organization. 

13. Any Contracting State which has either not adhered to o,r 
has denounced this present Convention on behalf of Colonies, 
protectorates, manda ted terri tories, other terri tories under 
i ts sovereignty or suzerain terri tories may extend the adherence 
to this present Convention to include aIl or part of such terri­
tories by lodging an instrument 9f extension of adherence with 
the In-ternational Cviil Aviation Organization., Adherence to 
a subsequent protocol to this present Convention without 
reservation shall be interpreted as including such territories. 

14. When aIl or part of the territory of a Contracting State 
is ceded to a non-Contracting State this present Convention 
shall cease to apply to such ceded territory from the date 
of cess'ion unless the trea ty of cession includes a condi tion 
of adherence for the ceded territory and such adherence is 
lodged with the International Civil Aviation organization by 
the signatories of the Treaty of Cession. 

15. When part of the territory of a Contracting State becomes 
an Independant State responsible for its own external .affairs, 
this present Convention shall cease' to apply to such territory 
from the date fa independence unless such territory shall 
announce its intention to adhere to this present Convention 
on becoming an independent State. 

1 
1 

! -



- 236 -

16. When aIL or part of the territory of a non-Contracting 
State or of a Contracting State is ceded to a Contracting 
State this present Convention shall apply to such terri tory 
unless a notificati.on of non-adherence ~s lodged by the 
Contracting State wi th the International Ci vil Aviation 
Organiza tion and provided that the conditions of Article 7 
or Article 12, Section 5 of this present Convention have 
not expired, a case, may lie if the ceding State ~s aiso a 
Contracting State. Further, if a Contracting State delegates 
airspace to a non-Contracting State or non-Signatory Inter­
national Organization, thi's Convention shall be applicable 
in such delegated airspace. 

17. The Contracting States and International Organizations 
recognise that in aIL cases of dispute under this present 
Convention, final arbitration shall rest with the Interna­
tional Court of Justice. 

18. The Contracting States shall cause the limitat~ons of, 
this present Convention to be published by the Airlines 
registered in the se States. ,/ 

19. The Secretary General of the Internahonal Ci v~l Aviation 
OrganizaTion shall notify aIL signatory or adhering States and 
International Organizations as weIL as aU me~er-States of 
the International Civil Aviation Organization and aIL member­
States of the United Nations Organization' of: 

i. The date of lodging of every instrument of rat~fica­
tion or adherence during the thitty days following 
the date of lo?ging such instruments. 

iL The date of receipt -'of every denunciauion or decla­
ration of extension of adherence or no·tification of 
cession of territory including provisos concerning 
this present Convention contained in such bilateral 
treaties during the thirty days following the date 

( 

of lodging such denunciations, declarations or notif­
ications. 

iii. The date on Which the Convention cornes into force 
e ,-

thirty days prior to its coming into force and the 
dates on which i t shall come into force for such 
States as ratify or adhere to this present Convention 
after the initial date of its coming into force, 
th.irty days prior to its coming into force for such 
ratifying or adhering States. 

iVe The date of signature of the Convention by an Inter­
national Organization. 
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20. The words "Contracting State" shall s~ignify Interna­
tional Signatory Organization except as fo11ows: Article 7, 
Section 5; Article Il, Section 3; Article 19, Section 2, 
10, 12, 13,14, 15, 16 and 18. ' 

A4~ele 20: Signature 

10\ No reservations shall 
Con ven tion • 

be admi tted""to this present 

2. This present Convention shall be lodged wi th the Inter­
national Civil Aviation Organization where in accordance 

.with Article 19 it will rernain open for signature. The 
Secretary General of the International, Civil Aviation 
Organization shall send certified conforming copies and 

'translations in accordance with Article 18 to all signatory 
States and International Organizations as weIl as to the 
Member-States of the International Civil Aviation Organiza­
tion and of the United Nations Organization. 

3. In good fai th of which the undersigned plenipotentiaries, 
dut y authorised have duly signed this present Convention 0 

Si gned in •.................... the ...... 0 •• day of the mon th 

of .......•.............. of the ye ar .....................••.. 

in English, recognisfi!d as the authentic text. 

" 


