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of the jurisprudence and tries to determine the extent of

ABSTRACT .

The role of the Air Traffic Control Agencies%
(ATCA) has increased dramatically over the last decade and
civil aviation has become more and more dependent on air%¥
traffic control, sflight and weather information and other
ground services. Pilots, who,traditionally -bore the sole’
responsibility \for the safety of crew, aircraft and passen~

gers are now recognized by the courts to share that duty

with controllers and other ATCA employees.

While the liability of the carrier has been
regulated early by international convention, that of the
ATCA is still goverred by national legislation. Since
States have an obligation under the Chicago Convention to

provide these services, it becomes ultimately a gquestion

. of State liability which makes international regulation a

more complex task.

/ The first part of this work studies the evolution
R .
theﬁ duties imposed of ATCA by the courts of the United States
and Canada. The second part reviews the work done by ICAO
towards international regulat‘:ion' of the lia];{ility of these
agencies and discuss whether or not there is a need for an
international convention on the subject. The last chapter
examines some of the more important points to be included in

»

such a convention,
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RESUME

"y

Le r&le des organes de contrdle de la circulation
aﬁrienne s'est accru dé fa/c;o'n' ramatique au cours des der-
ni@res décennies et l'aviation civile est de plus en plus
tributaige des s-ervic;s de -contr&le, 4d'information de vol,
de renseignemeﬁts météorologiques et autres aides au sol.

Les cours reconnaissent que le pilote, traditionnellement

seul responsable de la sécurité deé l'é€quipage, de 1'appareil

et des passagers, partage maintenant ce devoir avec les

contrdleurs et les autres employ&s de ces organes.

La responsabilité dﬁ transporteur a &t& ré&glementée

trés tdt par convention internationale; celle des organes de

contz_‘ﬁle de la Circulation aé&rienne est encore ré&gie par les
1'oi_s nationales .. Etant donné que les Etats ont, d'aprds la
Convention de Chicago, l'obligation de fournir ces services,
cela devient une guestion de responsabilité de 1'Etat e£
rend la tdche d'élaborer une r2glementation internationale
beaucoup plus complexe. i
Dans la premidre partie de ce tgavail, nous ?;udhg;.‘gns
l,'évolutﬁ_.on‘ de la jurisprudence et essayons de déterm:'.’f::é\r
}.'étendue"\des ob!.igétions imposées 3 ces organes’ par les{i\_\\
cours des-LEtats—Unis et du Canada. Dans la deuxigme, nous\“\\
\

passons en revue le travail effectué par 1'OACI en vue . \

d'élaborer une ré&glementation internationale sur la respon- \
\
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sabilité& de ces organes et ensuite nous discutons s'il y a
besoin ou non d'une convention internationale sur le sujet.
Dans le dernier chapitre, nous examinons guelques-uns des

points importants gui pourréient gtre inclus dans une telle

convention. \

1
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INTRQOQDUCTTION

.

In the primitive early days of aviation, air
traffic control was unknown. Pilots maintained a course
by using a compass and landmarks on the ground; they

“ would follow rivers, roads, railroad tracks and occasion-
‘ally drop to a lowéF altitude to read the names on the
étations. They avoided other aircraft by following the

rule "see and-be seen" and pilots were alone responsible

for their own safety and that of their passéngers.

En Europe, prior to World War II, the use of

aircraft as a rapid means of transportation for pleasure
&

and commerce remained marginal. Not only was it very
expensive, it was also reserved to those possessed of a
pioneering spirit. /bniy on the North American continent

had the use of aircraft by the general public advanced

8 to a stage where the need was felt for a ground organiza-
tion to regulate flights and assist in the safety of the
‘ . 2 . '
operations. Field comments:

"This early North American éxperience
was to have a profound effect upon the
methods which the rest of the wgrld
was to adopt for the control and

N. regulation of air traffic..." ¢

(1) Borins, Sandford F., The Language of the Skies, Kingston and

Montreal, 1983, at 7.
°(2) Field, Arnold, The Control of Air Trafflc, Eton, 1980. Excellent

overview of the various operations of ATC.

0




In the late twenties the governments built the
first control towers in the Un;ted States and in Canada
and a simple form of air traffic control was initiated
by means of signal 1;ghts. While on the downwind Ieg,' i
the‘pilot would look at the tower: a green 'light meant
that he was allowed to land énd a red light that he should

overfly the runway and rejoin the circuit.

In the thirties the use of two-way radio was
added to the signal lights to coordinate air traffic.
It simplified navigation as it enabled pilots to maintain
contact with the tower as well as keep track of one another,
thus contributing to safer flying in poor weather condi-
tions. Ultimately, tﬁis was followed by the construction
in the two countries of hundreds of VORs (Very High Frequency

Oomnidirectional Radio Ranges) which became the basis for a

‘system of airways between major points. VOR stations broad-

cast VHF signals whi¢h radio-equipped aircraft used to stay

on course. Thus, navigation became a matter of flying from

H

VOR station to VOR station and, as one author puts it, "as

easy as following a highway".3

(3) MacDonald, Sandy A.F., From the Ground up, Ottawa, 23rd ed., at

157.
S

— e - Nt S — =



It is at this point that flight rules separated
into two categories, Visual Flight Rules (VFR) and Instru-
ments Flight Rules (IFR), a distinction which, as we shall
see later, has d&ry much influenced jurisprudence involving
ATC operators. IFR flight further increased the need for
air traffic control, since pilots were now able\to fly at
night, intd the clouds or in marginal weather conditions.
In the forties en route control was established and air-
ways were assigned to controllers through the establishment
of Flight Information Regions (FIRs). The use of radar was

introduced for en route controllers, in 1946 for the United

States and in 1958 for Canada.

/

”Air traffic control remained relatively easy until
the ﬁzélfifties. All aircraft were prgpeller—driven and
operated at similar speeds. Coexistence between' IFR and VFR
pilots posed little affficulty: if the weather w;s good,
everyb?dy used VFR rules, if not, VFR pilots stayed home,

\

therefore reducing traffic on the circuit. \

\

The situation changed dramatically in the late
fifties and early sixties with the commercialization of the
new jet aircraft and the enormous increase in traffic that -
it brought about. The jets were much faster, thereby

creating hazards for the slower propeller-driven aircraft,



such as the little-known phenomenon of wake turbulence or
wing-tip vor;ices. They were also able to fly much higher,
encroaching on the spaée up to then reserved to military
aircraft. Moreover, because of their size and the position

of the pilot in the cockpit, it became impossible for him

to see around his aircraft and maintain his own separation.

This new development influenced air traffic con-
trol in three major aspects: the positively controlled
airspace was expanded, additional air traffic control posi-

tions were established and radar became much more sophisticat-

ed.4

The appearance of the wide-bodied jets, in the
seventies,furthér increaéed dependence on air traffic control
'services. More research was done to iﬁprove radar technology
and the use of computerized equipment was introduced gradually

during the same decade.

Needless to say, these rapid changes have made the
air traffic controllers! job more demanding as their duties
grew more complex and as they found‘themselves with the

daily responsibility of making, often in fractions of seconds,

(3) Borins, supha n.l.



decig}ons which would affect the safety of hundreds of
lives. As the§ became more and more responsible for

aircraft movements, errors in judgment could result in
disaster. The question of their liability, therefore,

inevitably arose.

Delegates at the 1944 Chicago éonference
recognized that air traffic control was an essential
element of the strudture of civil aviation and understood
the necessity of standardizing ground support facilities
in order to ensure higher levels of safety and efficiency
throughout the world. They accepted that responsibility

for the provision of those services should fall upoﬁ the

State and incorporated this principle in article 28 of

the Chicago Convention:
Art. 28 Each Contracting State undertakes,
so far as it may find practicable, to: ‘

{a) Provide, in its territory, airports,
radio services, meteorological services
and other air navigation facilities to
facilitatg international air navigation,
in accordance with the standards and
practices recommended or established from
time to time, pursuant to this Convention;

ICAO provisions on air traffic are contained in
parts of Annex 2 (Rules of the Air), in Annex 11 (Air
Traffic Services), in the Procedures for Air Navigation

Services - Rules of the Air and Air Traffic Services (PANS-
\_—

RAC) and the Regional Supplementary Procedures (SUPPS).

L



The objectives of the air traffic control services
are defined in Chapter 2 of Annex/}l as follows:4
(1) prevent ccllisions bétwéen aircraft;
(2) prevent collisions between aircraft on
the manoeuvering area and obstructions

on that area;

C(3) expedlte and maintain an orderly flow
of air traffic; ’ ,

(4) provide advice and information useful
for the safe and eff1c1ent conduct of
flights; .

(5) notify appropriate organizations regard- °
ing aircraft in need of search and rescue
aid, and assist such organlzatlons as
required.

When a State undertakes to provide air traffic
control services in accordance with Annex 1l 'of the Conven-
tion, it usuallyAdischarges that undertaking directly,
through one of its departments, or indirectly, though a
corporation owned by it. Therefore, the liability of the
employees of these services will involve ultimatgly the

liability of the State which, for the present time;, is

governed by the iegal principles of public law of each

/

country.

During the course of his duties, the controller

may incur both c¢ivil and criminal liability. His civil

) Art. 2.2



liability will, in most cases, be concurrent with his
employer's, that is, the relevant governmggt agency, bpt
his criminal liability will not be shared with anyone else.:
Criminal liability, arising from deliberate or premedi tated
acts, will not be dealt with herein. I£ should be pointed
out however that there are coun?ries which enforce criminal
law against controllers, making their position' still more

vulnerable and the need for a clearer definition of liability

g

. 5
rules more pressing. . ]
.

This research will -be directed essentially to the{
study of the civil liability of the air’traffic pdntrol
agencies. As mentioned earlier, both the liability of the
controller as an individual or his liability as-an empioyee
of the State are 1eft'to national lggislation‘and ccnsequently,
lack uniformity. Efforts towards the elabération of inter-

national rules on this matteig started more than twenty years

~agg in ICAQ, have not yet been successful. Our purpose is to

_examine whether or not the present situation causes problems

4

of sufficient magnitude as to make thé drafting of such

international rules worthwhile.

(5) In consequence of the Zagreb, Yugoslavia, mid-air ceollision of
September 10, 1976, eight controllers were tried in a criminal court;
seven were acquitted but ohe was sentenced to seven years imprisonment.
On appeal to the Supreme Court, the -sentence was reduced to 3 years
and 6 months. See MARN, Peter, "Comparative Liability of Alr Traffic
Services", unpubnshed’ thesis, McGill, 1980. - "

v
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In the first chapter, we will study the existing
legislation providing the legal basis for ATC liability in
the' United States and the manner in whlch the courts have
applied it, with a view to deflnlng the evolution of the
dﬁiiés imposed on controllers. The process will be repeated
in the second chapter for Canada. This will be followed by

a review of the work done by ICAO in regard to this question

and by an analysis of the opinions an proposals put forward

by the Contracting States over the years. hen, we will

dlscuss in a fourth chapter the main reasons g ven in favour
or against a new xnternatlonal convention on ATC llablllty
and, should there be one, the main principles on which it

should be based.



i,

PART I

THE LIABILITY OF AIR TRAFFIC CONTROL AGENCIES

IN THE UNITED STATES AND IN CANADA
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CHAPTER 1l: THE UNITED STATES

1.1 The Federal Tort Claims Act and the Air Traffic

‘Controller.

1.1.1 The Doctrine of Sovereign Immunity

In mést jurisdictions, air traffic cpntrollers
are public employees. As a result, the government of the
jurisdicéion involved will be the defendant party in a
.8uit against a controller and the claimant cquld be féced‘

with a plea of sovereign immunity.

The origin of sovereign immunity in the United
States as applied in suits against.the federal government
is‘said to be -unclear b;t the doctrine is based on the,
premise that the United States cannot be sued withogt its
coﬂsentl While ;t may or may not have its roots‘in‘Roman
law, sovereign immunity existed as part of Enélish common
law and may have been carried over to colonial America in
its English form. The ideas uﬁderlyisg the theory in
- common law sSeem to ha&e peen that "the King can do no wrong",
together with the divine right of kings and the feeling that
it was a contradiction of his sbvereignty to allow him to

"be sued in his own courts.6

f

(6) Prosser, William L., Law of Torts, 4th ed., 1971, at.970.
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Prosser wonders "just how this feudal and
monarchistic doctrine ever got itself translated into
the law of the new‘and belligerently democratic republié
in Ameyica®. Nevertheless, the United States was surggisingi'
ly low in changing it: in spite of its obvious unfair

consequences it survived until as late as 1946 . .

Originally, serreign immunity absolutely barred
any suit in damages‘ggéinst the federal government arising
from common iaw tort§. The only way for a citizeﬂ to seek
relief for injuries caused by a gavernmeht employee in the‘
course of his duties was by way of private bill to the‘

Congress. The mounting volume of these, bills became over

- the years an increasing burden. Moreover, since the Congress

was ill-equipped to determine: the facts,bf the cases on
which it had to vote, capricious resﬁlts wouldqutén\follow.7
Thése reasons, added to the need to mitigate the ha?shnegs

of the doctrine, .led to the adoption of the Federal Tort
Claims Act‘of 1946 (FTCA), allowing for thé United States

PN

'td be sued in tort.8 ‘ .

. )

. \ N
(7) Wright, William B., The Federal Tort Claims Act, New York, 1957,

at 3. :
(8) For a complete legislative history of the FTCA, see Dalehite v.

U.S., 346 u.s. 15 (1953), 74 S. Ct. 956.

4




1.1.2 The Waiving of Immunity

The FTCA by itself does not create any new

system of liability: it simply states the consent of

L

the United States to be treated as a private individual,

\ ' '
. wihout claim of immunity, in cases where the proven

negllgence of its agents or employees has caused damages

to a third party. ‘ N

The relevant stipulation reads as follows:’

"Subject to the provisions of chapter 171
.0of this title, the district courts... shall
have exclusive jurisdiction of civil actions
on clalms against the United States, for
money damages, .accruing on and after January 1,
1945, for 1n3ury or loss of property, or
personal injury or death caused by the
negllgent or wrongfulact or omission of any
employee of the Government while acting
within the scope of his office or employment,
under circumstances where the United States,
if a private person, would be liable to the
claimant in accordance with the law of the
place where the act or omission occurred."

The Act was initialiy acknowledged as "a general
waiver of governmental immunity in tort, limited only by

enunciated exceptions"%o

]

(9) 28 USC 1346 (b) ‘ o o
(10)  Comment, 'The Federal Tort Claims Act", 56 Yale L. J. 534, 1947,
at-536. : '

*
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1.1.2.1 As a Private Person

The meaning of "private person" is not discussed
in the legislative history of the FICA but the words have
been put before the courts for interprétation on several
occasions. The government has argued that they‘sﬁould be
read és excluding its 1iabi1it§ for the performance of
activ;ties which private persons do not perform : that is,
the;e would be no liability for the negligent performance
of a uniqqefy governmental function.

v

Had this argument been accepted, it would have

considerably diminished the usefulness and efficiency of
11

[S

the FTCA. Fortunately, in Dahlsitrom v. United States,
the court refused to give it such a narrow construction,
stating: . . . .

"while the area of liability is circumscribed
by certain provisiocns of the Federal Tort
Claims Act, all governmental actlv1ty is
y inescapably uniquely governmental... There
is nothing in the tort claims act which shows
that Congress intended to draw distinctions
so finespun and capricious as to be incapable
of being held in the mind for adequate formula-
".' tion... The broad and just purpose which the
statute was designed to effect was to compensate
the victims of negligence ifi -the conduct of
.governmental activities in circumstances like
. ‘unto those in which a private person would be
N liableé and not to leave just treatment to the
. caprice and legislative burden of individual
private laws". . ,

3

(11) 228 F.2d 819 (8th Cir. 1956).
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This refusal td restrict the import of the

FTCA was well-received and followed in subsequent cases.

1.1.2.2 Enmployee of the Government

Employees have been defined in the Act to include
officers or employees of’any fede}al agency, member of the

military or naval forces of the United States and persons

ons
-

acting on behalf of a federal agency in an official capacity,

temporarily or permanently in-the service of the United
States, with or without compensation. It includes corpora-
tions acting as ifistrumentalities or agencies of the United

Stateé but excludes any contractor with the U.S.lz,.‘

The Federal Aviation Act of 1¥58 created a special

agency, the Federal Aviation Agency, later the Federal

Aviation Administration (FAA) which was given the mandate,
intern alia, to dévelop and operate a common system of air

traffic control for both ﬁilitary and‘civil aircraft.13

In-1967, the FAA lost its independent status and
was transferred as an entity to the newly established
Department of Transportation (DOT) as one of a number of

administrations within the DOT.14

(12) 28 UsC 2671 .

(13) Federal Aviation Act of 1958, 72 Stat. 737-806 as amended, 49 USC
1301-1342 (1964) e

(14) The Department of Transp&ogtation Act (in force April 1, 1967),

- 89 Stat. 931, as amended, sectign 6(d). .

—

P
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Before the-creation of the FAA, the Civil Rero-
nautics Administration (Caa), its forerunner, had establishgd
, an air traffic control network for th? safe and efficient
handling of instrument flight operations. The CAA had set
criteria for the certification of air traffic controllers
and published standard procedures to be followed in the
control of air traffic.lS Therefore, the air traffic control
pergohnel of the United States, working under the jurisdic-
ﬁion of the FAA, within the DOT, undoubtedly fall into the
category of government empioye; as déécribed in the FTCA

and are subjected to its provisions.

1.1.2.3 MActing within the scope of Emg}byment"

The government can be held liable . for the\he?li—
gence of its employeés or agents only in cases—ig which ‘ »
~ those were acting within the scope oﬁ the authority actually
conferred upon them. The liability of.the government is
thus limited to the same extent as the liability of the

private employer under the doctrine of nespondeal superdioir

or vicarious liability.

° ~~ "The course of employment", says Fleming, "is

N

an ex aésive concept which provides ample scope for policy

(15) ﬁigert. John J., "Instrument Flying Rules (IFR) ~ The Liability
of the Govermment'", 44 J. Air L. & Com. 333, 1978, at 334.
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decigions and, despite the vast volume of case law, has

failed to acquire a -high degree of precisiohf216

a

The FAA, in accordance with its mandate to take
‘charge of the air traffic control system, has issued over
.the years various operations manuals for the air traffic

controllers. They describe the services to be provided . -

. ! \
January 1, 1976, procedures governing controllers have been

and the maﬁner i ich they are to be provideé. As of
o

condensed in a single FAA manual17 and the rules therein

have also Eeen codified in the Federal Aviation Reg%la—

¥]
tions.l

Although, as we will see later, the scope of
the duties of the controllers' remains a very controversial
issue, the provisions of éhe manual age a étarting point
to ascertain whe ther of dét(thé contrblle: was acting |
within the scoﬁe'of his*eméyoyment.

Private claims égains; an air traffic controller
for the negligent performance of his duties &ill involve

the liabiljity of the United State$ government umder the

FTCA. The principle has been stated very clearly in the

¢

(16) Fleming, John G., The Law of Torts, 6th ed., 1983, at 349.
(17) FAA Order 7110.65C (1982)

(18) The Federal Aviation Regulations (F.A.R.) can be found in the
Code of Federal Regulations (C.F.R.) at Title 14.
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o

landmark case of Eastenn Ain Lenes v, Uneon Thust Co.19

This was an action arising out of a collision which
occurred between an airliner and a military‘ aircraft

on final approach for landing at the Washington National
Airport. "All 55 persons aboard the passenger plane were
killed; only the pilot of the military aircraft survived.
The proximate cause of the accident was found to be the
negligence of the control tower operators who cleared

both planes for landing on the same runway at approximately

the same time.

One of :che~arguments put forward by the govern-
ment for its defence was that the air traffic control
persannel performed uniquely governmenta;l functions of a
quasi-regulatory nature and that the FTCA did not permit
suits based upon the perform«ance}of such duties because
there was no similar private liability. Reviewing the
history of air t.raffic control in the U.S., the court reason-
ed that before the government undertook to provide those
services itself there was no reason why a private individual
or a private corporation could not construct an airport and
operate a control tower manned by its own.operators certicat-

ed by the CAA. Such an individual or corporation would

(19) 221 F.2d"62 (D.C. 1955).
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certainly have been held liable for the negligence of its
privately employed tower operators. It followed therefore
that when the United States entered the business for itself,
it assumed a xole which might be- and was assumed by~private
interests. "Hence...", the court said, "the government is
liable for the negligent acts or omissions of its control

tower operators in the performance of their functions and
20 '
n

duties. ..

The ruling of Eastean Ain Lines is now well
established and stands fast despite subsequent efforts

on the part of the U.S. government to overturn it. -

1.1.2.4 Cause 6f Action

4

The cause of action envisaged Sy the FTCA i?ztﬁe,
negligent or wrongful act or omission of the government'

(- . ) .
employee., These refer to the general concepts or the law .
of negligence. Céurts have held on various occasions that
the rules of negligence apply to the air traffic controller,
but what constitutes negligence for an air traffic controller

has evolved significantly over the past years and will be

discussed hereinafter.

(20) Idem, at 74.



1.1.2.5 Law Applicable .

' According to the FTCA, the actionable act or
omission of the government employee is to be- appreciated

"in accordance with the law of the place where the act

"

or omission occurred”. This is contrary to the traditional

conflicts of law rule that the law of the place of the

21

harmful impact governs tort liability. The discrepancy

between the statutory language and the traditional rule
was solved in Richards v. United States.?? The Supreme
Court said thaf the forum had to apply the entire law of

the place of the act or omission including the law govern-

ing the choice of law. ) . \

A good.illustration of this rule, as applied in
an air traffic control case, is Deal v. Un«ted Staze4.23
Deal's plane crashed in Arkansas allegedly because of the
negligence on the part of the controllers located in Memphis,
Tennessee. In following the Richards approach, the court
referred first to Tenné%see conflicts law since it was the

4

place where the negligedt act had taken place. Under

Tennessee law, the law which 'governs actions for wrongful

(21) Leflar, Robert A., American.Conflicts Law, 3rd ed., 1977),
chapter 13. : :
(22) 369 U.S. 1, 82 §. ct. 585 (1962).
(23)- 413 F. Supp 630 (W.D. Ark. 1976).




death is the law of the place of harmful impact:. “Since
the accident had occurred in Arkansas, the second step wé;
to look into the Arkansas comparative negligence statute

to find out the rights of the parties.

+

The choice of the fex Locs delicti can have veryv
important effects in air traffic control accidents where ‘
deaths are inv&lved, which is too bften’the case. At common
law, no private cause of action arises from the death of a
human being. Therefore, the aependents an? relatives of a
deceased person must refer to the relevant state statute
for their right to recover under the FTCA. The Wrongful
Death Acts, as they are callgd, dé vary'féoa oﬁe state to
the other. Persons entitled to.gring the action, the extent
of recovery, thg effect of contributory_negligence, admissible
heads of damages, are but a few'of the eiéments’which may
differ. 1In other words, the result of 'a suit may change

according to which control tower was in charge of the flight.

A good example for this is the above-mentioned case

of Eastean Ain Lines. The passengers of the Eastern airliner

eyt

were killed when it crashed in the District of Columbia
because the government control tower operators in Virginia
failed to issue timely warning that another plane was also

on final approach. The U.S. Court of Appeals for the District

of Columbia held thatlwhen the death occurs in a state other
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. than:the ohe where the wroﬁgful act or omission occurred
"the FTCA obliges us to disregard the law of the place of

1njury and to apply the law of the state where the tort

) 3occurred “In’ Eastern, the death statute of Virginia,

whlchtat the time limited the recovery to $15 000 was
.applied instead of the statute of the DlStrlCt of Columbia

in which recovery ‘was unlimited.

However, the FTCA prescribes its own limitetioss
—periods and state laws will not apply on this point. A
"claim will be~barted if the action is not filed within two
years and the courts have always épglied ttis provision

very strictly. Rt

1.1.2.6 Jurisdiction - _ o ' i

The FTCA confers on the federal District.Courts

exclusive jurisdiction -for actions filed under it. It also

ptotides that qivil\suits'ageihst the United States under

the Act shall be tried withoutAa jurjz_.24 This might represent
a distinct advantage for the alr traffic controller. 1t

has often been said that in, sults against air carriers,

juries tend to ﬁe overly influenced by the human circumstances

of the case, with the corresponding effect this has on the
amount of the awards. C .

{

(24) 28 USC 2402
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The Co‘urtg of Appeals have jurisdiction ‘of appeals
from the fina:l decisions of the District Courts except where

" a direct review may be had in the Supréme’ Court.?'_s

. | R
. 1.1.3 Exceptions = : ' ) :
) " The government did not however completely abandon
its immunity to suit. The FTCA contains no less than thir-
.teen situations to which the waiver of immunity does not
apply.26 Thus, the FTCA is 'only‘- a limited waiver of immunity

,

and the United States may be found liable only in the manner

j and to the degree to which it has consénted.27

Ea‘riy: cases .involvj:ng suits against the United
States allle’gil_'xg‘n"egligence on the part of air traffic con-
tfollei's geve rise t;o a variety of defences based on these
spec:Lal prov:.smns of the Act. We will review hereinafter '
‘the ones rnost commonly used by the U.S. government in

attemptlng to exclude the ATC employees from the application

" of the PTCA.

1.1.3.1 Discretionary Function

. By far the most controversial and the_most litigated
9

of the exceptions contained in the FTCA is the first one,

N 3

LY

(25) 28 UsC 1291

(26) 28 USC 2680 .

(27) Wright v. U.S., 568 F.2d 153 (10th Cir. 1978), cert. denied
439 U.S. 824, 99 S. Ct. 94 (1978). ' .




which provides that it will not apply ta'dléims based' upon
the: exercise or performance or to the failure to exercise

or perform a discretionary function.zg

The general idea underIyiné that exception iS‘

that the government will not be liable for the acts of its

employee if the negligent act in questlon lnvolves Judgment

or the exerCLSe qf.dlscretlon. If, however, the employee
is merely performinyg tasks in accordance'with prescribed

procedures, there will be liablllty for any negllgent act

\ S .
or dmlssion. ‘ ’ - -

‘A major. problem encountered in analyzing this
exemption is the staturory meeﬁing of the term "discretion"”.
Neither the Act itself nor its leglslatlve hlstory prov1des
us w1th a clear deflnltlon and Jurlsprudence on this matter

seems quite hesitant to offer one.zg'

The exeeption of "discretionary function" was
the second argument put.forwérd by the go&erqment in Eastenn

Ain Lines v. Union Trusi.. The government alleged that

. "tower operator duties are public in nature and involve

the exereise of discretion and judgment" which barred sany

claim agdinst the U.S.

(28) Blakeley, Brian., "Discretion and the FAA: an Overview of the

-Applicability of the Discret:ionary Function Exemption of the Federal
Tort Claims Act to FAA Activity", 49 J. Air L. & Com. 143, 1983,

(29) Reynolds, Osborme M., "The Discretiomary Function Exception of
the Federal Tort Claims Act", 57 Geo. L. J. 81, 1968.

S —— e o4 = e - —— - - .
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found by the Court in the case were not "decisions made

.,

The court rejected the argument and held that
although discretion was exercised when the FAA decided to
operate the control tower, the tower personnel had no

diseretion to operate it in a negligent manner. It went

on to state ,une‘quivocally‘:30

"We hold that tower operators merely .
handle operational details which are -
outside the area of the discretionary
functions and duties referred to in
s. 2680 (a); and that, consequently,~

- the Tort Claims Act permits the Govern-
ment to be sued for damages sustained
because of their negligence”.

7

The' court added that the negligent acts and omissions

"at a planning level" and did not involve any consideration

important to the practicability of the government's program
of controlling air traffic at public airports; the court
repeated that the tower operators had acted, or failed to

act, at an operational level.31

=y

In so ruling the court had relied on the earlier
decigion ‘of Dalehite v. United Szta/teA32 in which the Supreme -
CoL;rt made for the first time a detailed examination of the
discretionary function exception and attempted to set its

boundaries.

(30) Supra, note 19, at 75.
(31) Idem, at 78.
(32) Supra, note 8.
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Dalehite was 'an action to recover damages for :
a death resulting from a disastrous explosion in Texas
City of ;hmonium nitrate‘fertiliz;r produced at the
instance, according to the specifications and under the
control of thé United States for export to increase the

food supply in areas under military occupation during

World War II.

Although no precise definition‘was given, the
court said in Daleh«te that "where there is room for policy
jhdgment and decision,' there is discretion" and that deci-
sions "fesponsibly made at aJplanning level rather than
operational level involve ihportant considerations fpr
government programs and are therefore discrétionary within

~

the terms of the statutory exception”.

The next significant Supreme Court decision

interpreting the discretionary function exception was
33

‘Indian Towing v. United States.>> In it, the United States
was held liable for damages attributable to the Coast
Guard's neglige#ce in permitting a lighthouse to beécome
inoperative after it had exercised its discretion to

provide lighthouse service. In discussing the application

of the discretionary function exception to the acts in

(33) 350 U.S. 15 (1953), 76 S. Ct. 122.
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question, the Court used the tort law principle of the -
"Goéa Samaritan™ and said that once the Coast Guard |
exercised its discretion to provide a. lighthouse and
éngendéred reliance on its continued existence, it was
under a duty to exercise’ reasonable caye to ensure its

proper operation. .

Dalehrte and-IndLan Towing are said to have
developed three lines of analysis in determining the scope
of s. 2680 (;)k the "planning-operational”, "Good Samaritan"
and "guality of decision".34 Most decisions involving air

traffic controllers cite one or the other.

The ruling in Eastern Ain Lines that the ATC
funqtions are merely operational and the failure of the’
courts to recognizé that in some situationi‘the controllers
do exercise discretion has been criticized.35 It has been
suggested that determination of government liability should
be made according to the quality of decisions which the
operator's Jjob entails rather than on the ope;gtional
versus planning lewvel distinction. As Rqseh puts it;

“Réther.thalinvariably comparing the

status of subordinates, such as mail )
truck drivers and air traffic controllers;

(34) Garrett, John R., "Scope of the Discretionary Function Exception
under the FICA'", 67 Geo. L. J. 879, 1979, at 887.

(35) Rosen, Thomas E., "The Federal Tort Claims Act: Discretion and
the Air Traffic Controller"™, 38 J. Air L. & Com. 413, 1972, at 420.

N
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{ it is more reasonable for the courts to
recognize that there are gqualitative
di fferences in cer@:ain of their dgcisions".
In support of this airgument, it is worth mention-
ing that the \E‘AA~ Air Traffic Control Manual recognizes
that the controller will be confronted with situations not

covered by it accordingly, paragraph 1 instructs controllers

to use their "best ‘judgment" under such circumstances.

1
v

The government tried again in subkequent cases

to argue that the functions.of the air traffic contrgllers

involve discretion but the court held fast to the rui.e

that the "discretionarir function" exception doe§ not p:c':otect
the government from liébility* for the negligence of its
controllers. In Ingham v. Eastern Awnlines Ine.3® the
failure of the rcontrolle_ar to give to the crew notice of
ad;rers_e Weéther change and reduction in qround\ visibility
was found to be the proximate cause of the c;:ash. This
omission of the controller, the judge determined, cons\%:ituted
evidence of negligence on the part of the government because
a spec’ific provision of the Air Traffic Control Procedures

Manual required that changes in the weather conditions, when

they fell under a- specified minimum, were to be reported to

(36) 373 F.2d 227 (2nd Cir. 1967), cert. denied 389 U.S. 931 (1967).
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the pilot as necessary. ~Once again, the government argued .’

that reporting weather changes when the visibility was still
above the minimum was a "discretionary- function" and there-

fore could not serve as a basis for imposing tort liability

" under s. 2680 (a). The court rejected this contention,

reiterating the positions held in Dalehste and in Indian
Towang and later in Eastfern Awn Lines that "discretion was
exercised when it was decided to operate the tower, but the

tower personnel had no discretion to operate it negligently".

It seems well established now that the courts will
not accept a defence of discretionary function when the
negligencg’ of an air t;affic controller is involved. H'owever,
accofding ta Blakeley,37 it could have an effect in deter-
mining the ;stfanidard of‘ care by. which to judge the acts of
the cpntx}rollers. " He cites the casge of Milfer v. Undited
S'/ta,tzxs“?B in which ‘the "“court found that the crash was not the
result of the negligencé of the controllers who had complied
with FAA p;:oced;.lres., The judges rejected the plaintiff's
argument that the FAA should be held liable for the crash
because it had failed to promulgate more stringent procedures.

It was held that the decision not to adopt stricter regula-

tions is within the scope of the discretionary function

(2’»7) Supra, note 28, at 163.
(38) 522 F.2d 386 (6th Ccir. 1975).
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excéption, thereby recognizing implicitly the "policy-

making" character of that governmental activity.

1.1.3.2 Misrepresentation

The government has also relied occasionally on
the defence of "misrepresentation”, another of the excep-

tions provided by the FTCA.39The basis of this defence is

that the government will not be liable for the acts of

its employees for deceit or inaccurate portrayal of a

situation. The leading case for the correct interpreta-

‘tion of this exception is United States v. Neubtadt40

in which it was held: (1) the exception of misrepresenta-
tion comprehends claims arising out of negligent as well
as willful misrepresentation; (2) where the misrepresen-
tation is merely incidental to the gravamen of the claim,

the exception is inapplicable.

5
The defence has especially been raised in cases
where the controllers have provided the pilots with
inaccuraté information as in the case of Ingham where the
éirliﬁer crasheé while attempting to land on a runway
which at the £ime of the accident was engulfed in swirling
ground fog. Failure of the part of the approach controller
to feport important weather changes was the cause of the,

accident.

(39) 28 USC 2680 (h)
(40) 366 U.S. 696 (4th Cir. 1961), at 702.

¢




In that case, although the court agreed with the
governméht that the misrepresentation exception applied to
negligent as well as to intentional misrepresentation, and
that a misrepresentation could result from the failure to
provide information as well as from providing wrong infor-
mation, it refused to accept it as a defence in the case
at hand, stating Fhat: ‘

"Where the gravamen of the complaint is

the negligent performance of operational

tasks, rather than misrepresentation, the

government may not rely upon s. 2680 (h)
to absolve itself 8f liability".

This position had already been taken in Un«ted
Ain Lanes v, WLeneh;AIa mid~-air collision case between a
commercial airliner and a U.S. Air Force jet fighter. The
government had also tried to plead misrepresentation there-
in because the flight plan had been approved by the con-
trollers which implied that the airway was clear when in
, fact it was not. Here again, the court rejected the claim
of misrepresentation as being “misplgced" since the real

cause of action was negligence, in this case, failure of-a

duty to warn, rather than -misrepresentation.

"(41) 335 F.2d 379 (9th Cir. 1964), cert. denied 379 U.S. 951 (1964).

L

gy
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!
Thus, the point has been well-answered and this
exception to the FTCA does not constitute a viable defence
for the government in air traffic control cases any more

than the "discretionary function" exception.

3

i

1.2 The Law of Negligence and the Air Traffic Controller
g -

It has already been mentioned that the FTCA does

"not create a new system of liability; it only applies .to

the government the rules applicable to a private person,

that is, the traditional concepts of negligence law.

This was clearly expressed in King v. Unated

states.*? In that case, the plaintiff, Mrs. King, had sued

c
the United States under the FTCA to recover damages caused

by a student flyer of the U.S. Air Force when he crashed

a training plane into her héuse, setting fire to and destroy-
ing the house and its contents. At éhe beginningqbf their
judgment, the judges made the follbwing statement:

"There are no special statutory provisions
that regulate or govern the responsibility
of persons owning and operating airplanes.
In the absence of such statutes, the rules
of law applicable generally to torts govern.
The ordinary rules of negligence and due
care are invoked".

i

(42) 178 F.2d 320 (5th Cir. 1950).




King has been quoted approvingly in several

subsequent cases and its principle is not questioned.43

what constitutes negligence is, undér the FTCA,
tb ge determined by the law of the place where the act or
omission occurred. In most jurisdictions, actionable
‘negligence consists of a duty, a violation thereof and
consequent injury. We(will thus examine how the courts

have applied these basic concepts to the air traffic con-

s trollers. - .-

<

1.2.1 Duty of Care

1.2.1.1 Existence of a Duty

The first attempt to have the judicial authori-
ties recognize the existenbe of a duty for the air traffic
controller was the 1941 case of Finfena v. ThomaA,44
action for personal injuries suffered as a result of a
ground collision between two aircraft at the Detroit City
Airport. Finfera had completed his landing and was proceed-
ing to taxi when he was struck by Thomas then about to take-

off. Plaintiff insisted that 'he had a right to "rely on

\

(43) See Schultetus v. U.S., 277 F.2d 322 (S5th Cir. 1960), ‘at 325;
Franklan v. U.S., 342 F.2d 581 (7th Cir. 1965), at584; Amercean
Ainlines v. U.S., 418 F.2d 180 (5th Cir. 1969), at 191; Spaulding
v. U.S., 455 F.2d 222 (9th Cir. 1972), at 226. - :

(44) 1 AVI 949 (C.A. 6th Cir. 1941).



light and radiosignals from the airport signal tower" and
that "no signal} neither red, white, nor green lights were
flashed; nor did any message by radio came to him from the
tower...“.\ Plaintiff's plea was unsuccessful;' the court
said that no duty existed because of the rule of the Board
of Aefonautics of Michigan that "upon landing upon an air-

port, a pilot shall assure himself that there is no danger’

of collision..." and because the City of Detroit, which

maintained the tower, regulated ground traffic only "as a

-

matter of accomodation” and therefore could not be held

liable.

L 7

Fight years later, in Marino v. Uncted States,™’

it was recognized that controllers do owe a duty of éare.
Marino was a tractor operator who was severely burned after
his tractor was struck by an army airplane taxiing on the
airfield where he Qas'working.- Plaintiff had been instruct-—-
ed to watch theltower constantly for signals when planes
were moving on the taxiway. Before the accident in question,
he had not received any. The court held that the tower
operator had a duty to exercise reasonab%e care and that

it was "unecessary to discuss whether these duties were

’
1 . 1

(45) 84 F. Supp. 721 (E.D. N.Y 1949). For a similar, more recent case,
see Mofoney v. U,S’, 354 F. Supp. 480 (S.D. N.Y. 1972). A gardener,
cutting grass at the end of the runway, sustained injuries when he was
struck by jet blast from an airplane. Although Moloney's contributory
negligence barred recovery, according to N.Y. State law, the U.S. was
found negligent. The court found that the tower had a duty to notify
the departing planes to look out for the grass cutters.



primarily for the protection of pilots and planes, or of
civilian workers and equipment". Plaintiff was thus entitled
to receive compensation for his injuries from the United

States under the FTCA.

In the better-known case of Eastern Adin Llanes v.
Union Trust Co., after a careful review of cases involving
other seryices provided by the éovernment, the court concluded
to the existence of a duty for the air ﬁraffié controller and
held that in case of negiigence of the controller to fulfill

this duty, the government was liable.

To whom is this duty owed? Air traffic controllers
have a duty towards third parties and objects on the ground
and to pilots’, according to Maxsdino and EasZern Airn Lanes.

It extends to the aircraft, passengers, crews and cargo, as
said in Ingham. 1In a 1975 case,46the court added that there

was "no reason to exclude parachutists”.

1.2.1.2 The Good Samaritan or Reliance Doctrine

In the Fingera case, plaintiff had argued that,
according to the Good “Samaritan rule of common law, he had

a right to rely on the control tower personnel.

(46) Freeman v. U.S., 509 F.-2d 626 (6th Cir. 1975).
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fhis rule of tort liability holdé that whenever
one vpluntarily comes to the aia of another and thevlatter
relijes upon such an unde;taking, there is imposed upon the
former a duty of care at leasp\to‘the extént of not placing
the person acting in reliance in‘a more disadvantageous

position that he was prior to the voluntary undertaking.“’

Although the arghment did not succeed in Finfexra,
it became in subsequent cases the basis on which courts

predicated government liabilify.

"

When the statutory exceptions of "discretionary
function" and "misrepresentation” of the FTCA failed to be,
" received by the courts, the government éften tried to rely
on the common ;aw)defence of "no duty". However, each time
the defence of "no duty" was rgisédb the court reéffirmed
that when the government'undertakes to perform services,
which in tﬁe absence of specific legislation would not be
required of it, it will*neverthelesé be liable if these

activities are performed negligently.lf8

1.2.1.3 Extent of the Duty

If the existence of a duty of care is now fully

.admitted, there-is however far less agreement when it comes

(47) Eastman, Samuel E., "Liability of the Ground Control Operator for
Negligence'", 17 J. Air L. & Com. 170, 1950, at 175.-
(48) The first case to state the rule explicitly is Wienet v. u.s.,

Aupha n. 41.




to defining the scope of that duty and the standard of care

imposed on the air traffic controller.

Shawcross and Beaumont admit that it is impossible -.

—

at present to express any genefal opinion as to these'dgéiés
'and liabilities, but offer the following Suggestions:4g

(i) ﬁhat.persons exércising air traffic control
are under a du?y to tgke reasonable caii/in giving instruc-
tions, permissions of qd&icé whigh Ehe/person to whom théy
are given is legally bound to‘obey or-obtain a;d they and
those responsible as ;heir employers would be liable for
any damage caused by a .breach of this duty;:

(ii) that ‘they are probably\under a similar duty

and liability in respect of any instructions or advice issued

with thg intention that they should be acted on, even if not
falliﬁg within the categories of ipstruqtions which the
'~ recipient is legélly bound to obey;

(iii) that theyvare probably also under a duty to
take reaéonapke.caie toygive all such instructions and advice
as may be necessary to promote the safety of aircraft within
their arBa of responsibility, and would thereforé be liable

for negligently omitting to give such instructions or advice

as well as for negligently giving incorrect instructiens or

advice. ‘

(49) Shawcross and Beaumont. On Air Law, 4th ed., London, 1977.

g



over the past thirty-five years the courts of the
U.S. have been trying to shape guidelines which would keep
pace with the fast developing civil aviation and at-the same

time reflect their concern for the safety of the public in

general.

Various authors have analyzed the relevant juris«
;
prudence since the Marino case of 1949 and have concluded
- to a definite trend towards a greater expansion of the con-

50

troller's liability. We will study hereinafter the.

successive stages of this evolution.

Separation -of Aircraft

At first, the U.S. courts were considerably
reluctant to impoge affirmative duties on.the air traffic
controller. Manino v. U.S. had limited his obligations to,
a&vising aifcraft‘of ground obstacles or other aircraft

which the controllers know or should reasonably have known

¢

to constitutea collision hazard. . B

In the 1955 case of Smerdon v. United States-t

a controller accurately informed a pilot that visibility

\’ .
(50) See Levy, Stanley J., '"The Expanding Respansibility of the Govern-
ment Air Traffic Controller", 36 Fordham L. Rev. 401, 1968; Early,
Stephen B. et af., "The Expanding Liability of Air Traffic Controllers",
39 J. Air L. & Com. 599, 1973; Rutledge, Eugene W.,. '"Expanding Liability
of -Traffic Controllers for Aviation Accidents', 37 Alabama Lawyer 551,
1976. - )
(51) 135 F. Supp. 929 (D. Mass. 1955). . |

@
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was below FAA weathef ﬁinimums for a VFR landing but ﬂever—
theless granted him a éiearance to do it; the aircraft
entered fog and crashed.: The plaintiff tried to'argue

that the control tower operator had a duty to assist the
pilot and his passengers by providing advice and informa-
tion for a safe landing and that hg had breached that duty
by allowing the pilot to 1and VFR when he knew that weather
did not permit that type of landing. The court absolved

the controller from all liability on the grounds that he

had adequately warned the pilot of weather conditions. The
court ruled that it was the pilot's responsibility to decide
the landing procedure to use on the basis of his own obser-
vations and the weather forecasts transmitted. by the control
tower. Moreover, in a dictum, the court added th;t the

" operator's duties were limited to maintaining control of

the airways to prevent golligions between aircraft within

the control zone and to prevent danger arising from obstacles

on the movement area.

In New Vonk~AanayA Ine. v. United States>? an
helicopter, cleared to land, descended onto a truck, parked
on the' touchdown afea. The owner of the helicopter brought

action against the United States. on the ground that the

(52) 283 F.2d 496 (2nd Cir. 1960).
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controller had been negligent in issuing the clearance at

. that particular moment. The judges did not accept this

allegation, saying thét a pilot who has received a clearance
"may not fly blind and rely on the flight controller for

his eyes". The clearance provided by the controller was
deeped to be permissive in nature and not mandatory, and
did not relieve the pilot of his éuty of exercise "a reason-
able degree of caution in‘executing‘the provisions of the

clearance".

Primary Responsibility of the Pilot

- The U.S. government has often coﬁtended that the
primary responsibility for the safety of the aircraft rests
with the pilot. This defence is based, first, on’the
Federal Aviation Regulations53 and on the argument that

the pilot, being a well-trained and experienced professional

should be fully capable of operating his aircraft.

' THe responsibility of the controller in: the Sme&don
case, had been held to terminate at the departure from the
control zone. Five years later, in the case of Schulfetus

v. Uneted Szateés4 an even narrower approach was taken. .

Fa)

(53) Part 91 F.A.Rs, s. 91.3 (a): The pilot in command of an aircraft

1s directly respomsible for, and is the final authority as to, the

operation of that aircraft.
(54) Supra n. 43.
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The action arose out of a mid-air collision, in a control
zone and within view of the traffic controllers, of two
planes, owned and operated by flying schools. The District
Court found the U.S. negligent in that the controller fail-
ed to instruct the pilot to alter his course and to proper-
ly space the two aircraft. The Court of Appeals reversed
the judgment; it held that "when :flying in visual flight
rules weather conditions it is considered the direct res-
ponsibility of the pilot to avoid collision with other
aircraft". The Court relied on the Civil Air Regulation
whicp provides that the pilot has the ultimate authority

as to the operation of his aircraft.” The issuance of clear-
ances and information to the pilot by the controller were
held to "aid" pilots in avoiding collisions. The Court
admitted that there might be a greater duty and responsibi-
1ity upon the~éontrol tower of aircraft operating under
instrument flight rules, and a lessér responsibility on the
pilot in such a situation. However, in the present case,
the judges went as far as sgying that even in the preseﬂce
of negligence of ATC, there was nslcauée of action in a VFR

situation.

The same reasoning prevéiled in Mc«fler v. United

Staxeéss where the court reiterated that the function of

(55) 303 F.2d 703 (9th Cir. 1962). cert. denied 371 U.S. 955 (1963) .




tower personnel is merely to assist the pilot in the
performance of his duties and that the ultimate responsi-

bility for the safe operation of the aircraft under VFR

conditions rests with the pilot.

It has been pointed cut however that perhaps
the defence of primary responsibility of the pilot is not
‘a valid one.56 While it is true that one F.A.R. states
that the pilot is primarily in control of his aircraft,
there is also another delineating the controller's respon-
sibility which provides:57

"Except in an emergency, no person may,

in an area where air traffic control is

exercised, operate an aircraft contrary

to an ATC instruction".

Considering the laﬁguagefof this provision, "the primary

responsibility argument appears strained", say the authors.

Whatever the case may be, it remains one of the

most basic principles of aviation law.

The Control Theory

The reason most often given by the judges in order

to justify the primary responsibility of the pilot thikory

.

(56) Winn, Joan T. & Douglass, Milton E.., "Air Traffic Control: Hidden
Danger in the Clear Blue Skies", 34 J. Air L. & Com. 255, 1968.
(57) Part 91 F.A.R.s, $. 91.75 (a).




is the "control" theory. In simple words, it is the pilot’
who runs the aircraft, not the controller. In Sawyer v.
United Stazeéss The District Court of New York refused to
hold the U.S. government responsible for the death of 128
persons killed in a mid-air collision because the FAA
employees in the control tower were "merely giving instruc-
tions and ;ffording aid to the pilot in making the approach
and landing" and because "they were not in-control of the
plane"”. The pilots were said to have exclusive physical
control of it59 and the courts toock a "dim view of the
notion tbat an airline can justify a\disregard of regqula-

tions and proper procedures by pointing the finger of guilt

at an air traffic controller".

Concurrent or Reciprocal Duty

This harsh position was somewhat softened in later
cases by introgﬁcing the theory of "concurrent" or "recipro-
cal" duty. Thig concept places the burden of insuring the
safety of the aircraft on both the pilot and the ATC; the
pilot is still held primarily responsible but his responsi-
bility is predicated upon his having been informgd of all

the facts necessary for a safe flight.

(58) 297 ¥. Supp. 324 (E.D. N.Y. 1969). Illogically, in that case,
although the U.S. was found not negligent, the pilots were found

guilty of contributory negligence.
(59) In Lobel v. American Auvilines, 192 F.2d 217 (2nd Cir. 1951),

the judge said that the pilot had "complete physical control of thé )

mechanism, even to the point of disregarding regulations for the
immediate safety of his passengers".

4
”

~
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In State of Maryland v. United -States®? a ;

collision occurred when a U.S. Air Force T-33 jet airplane
flying VFR overtook on final approach a commercial Viscount
airliner flying IFR. All occupants of the commercial plane
were killed; the Air Force pilot parachuted to safety. The
evidence revealed that the controller in charge had seen

the T—-33 on his radarscope for about 80 to 100 seconds prior
to the collision and had failed to communicate the informa-
tion to the pilot of the Viscount. The government Eouﬁsel
claimed that the primary duty for the safety of his aircraft

rests on the pilot. '

This time the judges were reluctant to accept the

argument. They said: - -

"There is obviously no doubt that the
pilot is under an oblijgation to use a
high degree of care and vigilance in
navigating his ajrplane. This obliga-
. tion, however, does not detract from
the reciprocal duty devolved on other
persons, such as the controllers in the
Traffic Control Center. As has been
already stated, negligence of two or
more persons may concur in causing an

i accident, and in that event each is
liable for the result". (Emphasis
added) ’

(60) 257 F. Supp. 768 (D.C. 1966) ,



In Hochhredin v. Unated Stateé61 the court agreed
tﬁat the main responsibility for the safe conduct of an
aircraft flying in the control zone under VFR is the pilot's
under the rule éfo"see and be seen". However, said the
couft, the controller had the duty to pass on information
which may be necessary for the pilot to discharge his res-
ponsibility for his own safety. The judge found that the
controller was negligent in failing to warn Hochrein when
he cleared him to land that another plane, also flying VFR,
was practicing "touch and go" landings62 on the same runway.
The controller had signalled twice the other airplane to

exercise caution but his signals had not been acknowledged.

The judge drew a comparison between the controller
and a traffic officer at an intersection and reasoned:

"If a traffic officer signals a car to
proceed through an intersection knowing
that the driver cannot see an approach-
ing vehicle, which the officer knows

has just passed through two other signals
to stop, would it not be incumbent upon
the officer to at least warn the driver
of the other's presence? We think it

should”.

(61) 238 F. Supp. 317 (E.D. Pa. 1965)

(62) In a "touch and go" landing the pilot brings the airplane down
in a normal approach as if he intended to land, and, upon touching
its wheels, the pilot applies power to the airplane and takes off

again.



The theory of shared responsibility between pilot
Aand controller has not been u}iformly applied, particularly
in cases where flight was under VFR conditions. The basis
used by the courts for determining liability was the said
notion of "contril". In IFR conditions, when the aircraft
is under positive control by the ATC] negligence is more
easily imposed on the controller than in VFR conditions
where the pilot must provide his own separation from .8bstruc-

tions' and from other aircraft.

Although the new approach has certainly not dis-
placed the old principle of "primary responsibility of the
pilot"”, it seems now well accepted 1n recent cdses. In

63 and Rudelson

two 1979 cases, Mattschedi v. Uneted States
v. Un«cted State4,64 the U.S. Court of Appeals does not
hesitate in affirming that the "duty to exercise due care

is a concurrent one resting on both control tower personnel

and the bilot".

Procedure Manuals

The duties of the air traffic controllers are

established by government regulation and published in the

applicable FAA manual.65

(63) 600 F.2d 205 _(9th Cir. 1979)
(64) 602 F.2d 1326 (9th cir. 1979) . ‘
(65) Supnra, n. 17 and 18. ) . .



Air trafﬁic controllers must comply with the

instructions of the procedures manual. This requirement

represents a minimum standard in determining whether or

.

not the controller was negligent. {

However, the jurisprudence is divided as to
whether these rules and reéulations have the force and
effect of law. Hochnreun says, relying on Schultetus,

66

that they do. So does T«ffey v. Uncted States. Oﬁhers,

such as Baker v. Un&ted,Sthe567 do not agree.,

Another question has often been raised in regard
to those manuals: dqes a yiolation of the manual constitute
negligence pern se or at least evidence of ?igiigence? This
is anal&gousrto the tort principle which holds that viola-

tion of a statute or administrative regulation is either

negligence pen 5368 or evidence of negligence. »
R

%
One fairly recent case70 has adressed the two

questions and stated firmly that since the functions of

"the air traffic controller involves -judgment and discretion

F

(66) 375 F.2d 678 (4th Cir. 1967)

(67)y 417 F. Supp. 471 (W.D. Wash. 1975) -

(68) Restatement of Torts, 2d, s. 288 B(1l).

(69) Guwnan v. Famouws Playens-laskey Corporation, 276 Mass. 501, at
516; 167 N.E. 235, at 242 (1929)

(70) Supra, n. 67.



in the handling of thousands of different situations, and
since the elements of judgment and discretion may be more
relevant in a given situation than the express provisions

of the manual, it was impossible to say that failure to

follow express provisions of a manual constitutes negli-
' .

lgence, let alone negligence pen 4¢. The court went on to

say that the characterization of the procedures manual -as
the "Bible" of air traffic control, or as "regulations
having the force of law" was equally unacceptable, since
the manual "had not been promulgated in accordance with
legislative or administrative procedure for enactment of

law or regulation".

This is however a District Court decision. In

71 the Court of Appeals

Delta Aar Lines v. Unated States
held that while it might not be negligent to deviate from
‘established procedures in the face of a higher ptidrit@
concern, nonetheless;, a substantial and unjustified failure

to follow procedures made mandatory by the manual is per-

suasive as an indication of lack of due care.

¢

Although coming from a higher level of court,
one might consider that words such as "substantial &and

unjustified” and "persuasive and an indication" do not

+(71) 561 F. 2d 381 (lst Cir. 1977), cert. denied 434 U.S. 1064 (1978)

1

[ET -



-demonstrate a véry strong position and certainly leave

room for argument.

The government has often taken the position that
the procedures described in the manual were exhaustive and
® : . Ca
that the' ¢ourts were not free to impose new or additional

duties to controllers beyond the reguirements of the manual;

This defence was definitely set aside by‘the Court
of Appeals in the leading case of Hantz v. Un«ted States. ?
Hartz, in his small private plane, crashed shortly after
being cleared to take off behind a departing DC-7 airliner.
It was established that the small Bonanza had been caught
in the wing-tip Yortices73 of the larger aircraft. The

controller when issuing the clearance had warned Hartz hy

saying: "watch the prop wash". In the FTCA actions which

(72) 387 F.2d B70 (5th Cir. 1968)

(73) A vortex is created at the tip of a wing in motion as the wing
sheds a horizontal sheet of air. Because of its shape, the airflow
under the surface of a wing reaches the trailing edge sooner than
does the airflow over the upper surface. This causes the lower air-
flow to reach a higher pressure than the upper airflow. The differ-
ence in pressure causes the lower airflow to roll up over the trailing
edge of the wing. At the wing tip this action ctauses a vortex, or
cone of circular winds, which trails the aircraft parallel to the
direction of flight. In the case of large aircraft these vortices
attain high velocities and may last up to three minutes. An aircraft
encountering a wing-tip vortex will tend to roll abqut its longitu-
dinal axis. A strong vortex presents a definite hazard to light
alrcraft. 1 Encyclopaedia Britannica, Aerodynamic 201 (1967).



followed, the United States contended that the air traffic
controller had no lega]z duty, statutory or otherwise, to
do anything more than maintain separation between aircraft
sufficient to avoid collisions, and filed as evidence the
ATC Control Procedures Manual. The trial court concluded
that the msole proximate cause of the crash was the negli- |
gence of Hartz and that no duty existed "independent of

the duty created by the procedures manual”.

The judgment of the lower court was reversed in
appeal; the judges held that a duty to warn existed and
that the warning given had been insufficient. They added:

"We disapprove the view that the FAA

controller is circumscribed within

the narrow limits of an operations

manual and nothing more".

. . . 74

In Furumizo v, Undited Stateés, also a wake
turbulence case, the controllers had given the proper
warning but the pilot started to take off in apparent dis-—
regard of that warning. The controllers did nothing further
and the plane crashed. Again the government pleaded that,
having fully complied with the manual, it could not be held
liable. Thé court countered that thé regulations and manuals

"do not‘make mere autémata of the controllers" who had the

duty to-exercise reasonable care and judgment in the presence

(74) 381 F.2d 965 (9th Cir. 1967)



of what they knew or should have known to be very dangerous

circumstances. The cpuft stressed the concept of concurrent
responsibility pilot*c’ontroller and concluded that the con-
troller was not slavishly bound to follow the book but was
expected to exercise judgment ’a‘nd had the authority, even
under his own r'tiarguals, to lengthen the separation BEEwEEn

aircraft in case of obviously imminent danger.

\

The case of Amenccan Awnlanes v. -United Szatuw
can also be cite;i in support of the proposition that the
duties of a controller are greater ~than those imp'osed by
t:he1 FAA manual. In an attempt to summarize the basic
principles of responsibility in air traffic control, as
set forth in Schulitetus , Harntz and Ingham, the court deter—‘

mined that due care may extend "over and beyond" the requi~re—

. ments of the manual.’

In spite of opinions to the c,ontrary76 ‘the point

seems well settled and taken for granted in the more recent
cases and attempts, on the 'part of the government to rely

any longer on that defence would be futile.

(75)418 P.2d 180 (5th .Cir. 1969)
(76) See Tigert, John J., "Instrument Flying Rules (IFR) - The )
Liability of the Government', 44 J. Air L. & Com. 333, 1978, at 34L.
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Duty to warn

Hant:z represents a major "ste‘p towards expanding
the duties of ATC. The pilot still has the ultimate power
of decision bl;t, said the court, before he can be held
lega‘lly responsible for the movement 'of his aircraft he
must know all the facts which were then material to the safe

operation of his aircraft.

o

The controller is then éxpected to exexcise
independent judgment and walrn the pilot of qhazard's which
he knows or shou‘lld have known in reason of his training
and superior observation post. He has the duty to direct
and guide the aircraft in a manner consistent with safety.

The court based its new policy on the increasing reliance

' that commercial air carriers have placed on controllers and

the reAsultim‘; need for higher standards of air traffic

control.”! - . b

Additional Duty in Emergencies

In Funum4zo,'the duty to warn was extended even

B

further. The court held that in cases of extreme danger

or emergencies, the controller had an "overriding duty"”

(77) Note, 24 Vand. L. Rev. 180, 1970, at 195.

2y



of safety; when a first waf{'ling has been given, if it
becomes clear that andther.ivarning .is needed, the con-

troller must give it.

.The rule was subsequently applied in the tragic

78 involving the crash of

t

case of Stonk v. United States
an aircraft éhartered to transport a California college
football team to and from Toledo, Ohio. In spite of almost
non—éxister?t visibility and weather cor;ditions way below
FAA minimums, and notwithstanding' the-fact that scheduled
flights had already been cancelled, the cohtrol;er clearéd

the plane for take-off. After attaining an altitude of 50

to 100 feet, the plane stalled and crashed on the-ru.riway,

killing 20 of the 48 occupants. The United States insisted
that 'even under .these extreme circumstances controllers had
no authority to deny clearance‘;‘ that the controller's. concern
is limited to traffic conditions and that "judgment as tc:

weather conditions once all relevant information is at hand,

is the sole responsibility of the pilot”".

. The Court 6f Appeals ruled against the government.

Even if they were éoing to accept these argument, the

controller, said the judges, knew that the flight was

(78) 430 F.2d 1104 (9th Cir. 1970)



forbidden by FAA regulations because of substandard weather

conditions, and knowing it, he had the duty to accompany

}
the clearance with a clarifying warnin% to that effect.

‘The court cited with approval the Futumizo holding for the

duty to warn in the face of extreme danger known to the tower.

However, this broadening of the controller's’

liability has not been applied consistently. Spaufding v.
United Siateé79 arose of the crash of a plane flying VFR,
due to bad weather conditions. Plaintiffs argued that the
accident was due to the failure of U.S. employees to ade-
guately "warn, assist, advise, instruct, control, manage
and direct" the flight. The'flight service personnel at
Houston, Texas, where the pilot had taken off, had tgid him
that the weather was adequate for a VFR departure but that
low ceiling and overcast conditiéns existed and were fore-
cast over virtually the entire flight area between Houston
and destination (El Paso) and that a cold front was expect-

ed to cross the flight path.

The court found no breach of-duty owed to the
pilot or his passengers: the flight service station had

provided accurate information and had no duty to comment

(79) Supra, n. 43.
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‘upon it. Moreover, the take-off was neither forbidden by

regulation as it had been in Stoxk, nor inadvisable as in

Furumizo .

\

Neither was Stoak's principle acc_:epted in McELen
v. United States®® where the judges stressed that Furumzo
had established the controller's standard of condwct in

the narrow area of ei—‘:x’ffxergency situations, not a broad duty

always to be followed by co‘ntrollers.81

From thgf foregoing, it becomes easily apparent
that, in spite of the occasional step backwards, ’thé
assessment of the liability of the air traffic controller
has undergone, over the last thirty years, considerable

5

changes in the “direction of a’greater expansion.

1.2.2 Proximate cause

!

There is no need to elaborate greatly on that
basic requirement of all systems of liability that there
be a connection between the conduct of the defendant and the

damages for which the plain{:iff seeks to be compensated.

(80) Supra, n. 55. _ ’
(81) See also Hamdi€ton v, U.S., 497 F.2d 370 (9th Cir. 1974), at 375.
"When", the judges said, '"the controller must make a split-second
decision, -it’is more important that he try to avoid the collision
by giving instructions than warn the pilot that an emergency exists'.



. bringing about his injury.

Though the acts or omissions of the controller

may be found to be below the requisite standard of care;

-

they will not be actionable unless they are also shown

'to be the proximate cause of the injuries plaintiff has

suffered. Moreover, the party alleging that the air traffic
controller's negligent behaviour caused the said injuries
has the burden of persuading the court of this fact. lThe
kind and degree of evidence required in order to establish
this will be determined by the law of the jurisdiction of

the case. ' )

1.2.3 Contributory Negligence

Contributory negligence of the plaintiff complete-
ly bars recovery in the law of certaip states of the U.S..
while in others damages will be apportioned in accordance
with'the parties' degree of' fault. The defence of contribu-
tory negligence“ﬁust be specially pleaded and proven by the

de fendant. ;

Cbntributory negligence is a plaintiff's failure

to meet the standard of care’ to which he is required to

conform for his own protection and which is a legally con-

tributing cause, together with the-defendant's fault, in

¢
82 It may consist not only in

\

(82) Restatement of Torts, 2nd, s. 463.
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failure to discover or appreciate risks which would be
apparent to the reasonable man but also in an intentional

exposure to danger of which plaintiff is aware.

In Todd v. United SIateA,83 the court found the
controller negligent in giviﬁg the pilot cruise clearanpes
of 4 000 feet, without determining the plane's position,
under adverse weather conditions and over mountainous
terrain. However, the evidence also revealed that Todd
recklessly started déacent with little or no visibility,
in unfamiliar surroundings, without communicating with the
control tower. His widow was denied recovery under the
law of Alabama in which contributory negligence is a com-
plete defence to a claim of negligence, except when willful
or wanton negliéénce of the defendant can be proven which

was not found to be the case in Todd.

\
t

~ It must be pointed out that the negligenbe of the

pilot is in no way attributable to his passengers and cannot
exculpate the controller or relieve the government of liabi-
lity if their negligence also contribuped to causing the

accident.84

(83) 384 F. Supp. 1284 (M.D. Fla. 1975)
(84) In re Air Crash Disaster at New Orleans (Moisant Field v. U.S.
544 F.2d 270 (6th Cir. 1976) ' v a
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1.3 standard of Care of ATC in U.S. Jurisprudence

1.3.1 VFR - IFR Conditions

‘ Nowhere is the theory of "primary responsibility
of the pilot" more strictlykappliea.as 1n VFR conditions.
The courts have always hel&uthe pilot to a much higher
standard of care and were always much more reluctant to
impose liability on the controller when the case i1nvolved
planes flying under visual flight rules. The main reason
for this is the traditional rule of "see and be seen" or

"see and avoid" by which each pilot 1s supposed to look out

for obstacles and aircraft on the ground and in the air,

s

" maintain his own separation and insure his own safety and

-

that of his passeﬂgers. Another reason is the)"control"
theory devised by the courts by which they try to assess
who, pilot or controller, had the ultimate power of decision
at the moment the accident occurred. The pilot has been
held to retain full control of his aircraft in VFR conditions

Wwhereas in IFR conditions he has to rely on the control tower

&

[
" to a degree.

A rather disturbing example of this dual approach

is the casé of Schultetus v. United Szazezss where two

(85) “Supra, n. 43.

o < \

- ) \\

s
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light aircraft collided i1n a control zone under the eyes

of controllers. One of the prlots 'hac been casually -
wérned by the control tower: "Traffic, Cessna crossing

in front of you" but the other had not. No visual light
signal had been flashed to either pilct ané no further
effort been made to try to prevent the accident. Yet the
Court of Appeals found that the contrcellers had fully dis-
charged the "responsibilitv of the to@er tc cive i1nforma-

tion for preventing collision between zaircraft".

The judges made the followinc statement which has

been cited and f£ollowed, unchanged, tc this day:86

"When flying in wvisual £flight rules
weather conditions (regardless of

the type of flight plan or air traffaic
clearance), 1t 1s tne direct respon-
sibility of the pilot tc aveid colli-
sion with other aircraft”.

When at least one ©f the rlanes nvclved 1n a

3

2d ATC

.

collision 1s flving under znstrument fl:ght rules a

3

1s controlling that plane, 1t will be held iiable 2

3

.

H

negligence. The pilot must first meet all the reguirements

and observe all the rules c¢f IFER flyinc. Fcr instance,
(86) Cited and followed, for example, in Moidler v. U.S.. 3urta , n. 35;
in Weener v. U.S., =n.41, at 389; in Stanley .. u.S., 239 F. Supp. 973
-t .
[~

|y
n
S I
a

(N.D. Ghio 1965), at 979; in Hochtean v, . 19; :
v. U.S., n. 66, at 682; 1n Crafnev v. Bewrsnane, 500 F.2d 29C (Bth Cir.
1974), at 292; 1in Bakexr v. U.S., n. 67, at 495: =n Weuwmger v U.S.,

234 F. Supp. 499 (D.Del. 1964), aff'c 352 2d 223 (3ré Cir. 1965,, at 517.
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as said 15 Kulfberg v. Unated Stateé,87 a controller has .

.no duty to determine either the qualifications of a pilot

to follow clearances for the type of flight reguested or
whether the aircraft has suitable equipment for such flight.
The pilot must also transmit accurate informatiorn to the
controller and comply with the instructions he has received
from hlm.88 Moreover, when a pilot affirmatively acknow-
ledges a directaional command, the controller has the right
to assume that the pilot 1s proficient enough to execute

5 ga
the procedure. -

One author raises an interesting p01nt.9O What
1S the situatlo: when a piiot operatinc under an instrument
flight plan un:laterally decides, without communicating hzis
intention.to air traffic control, to "cancel IFR" because .

he has encountered VFR weather conditions?

(87) 271 F. Supp. 788 (W.D. Pa. 1964,. Kullberg lost control of his
plane and crashed after requesting assistance from the controller for
instrument landing without telling tnim that+-he was not licenced for
this type of landing. \

(B8) White v. TrhanslWordd Acilanes Inc., 320 F. Supp. 635 (S.D. N.Y.
1970). Mid-air collision which occurred whep one pilot failea to
adhere to altitude assigned by ATC and maintain.rhe standard 100 feet
separation just after having confirmec his position.

(B9) Keesten v. U.S., 18 AVI 17101 (S.D. Fla. 1983) Pilot was unable
to execute proper instrument landing on badly located airport.

(90) Johnson, Daren T., "Instrument Flight Rules - The Liability of
the Pilot", 44 J. A1r L. & Com. 353, 1978, at 364.
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Johnson cites the only case he has found dealing
with this lssue91 in which the judge ruled that the pilot
under such circumstancés 1s reguired to conform to all
instrument flight rules unless and until he has communicated
his 1ntention to cancel IFR either to the nearest FAA Fllgh%

Service Station- or to air traffic control.

This solution seems reasonable; 1t then implies
that any negligence of the controllers in the handling of

that plane would 1nvolve their liability.

We have traced the rules of liability of ATC in
respect to aircraft flying in IFR, the evolution of which
we have discussed 1in a preceedingsection of this paper.
Specific applications of these principles will be detailed

o

more full§ hereinafter.

1.3.2 Landing

It was in a landing case, Eastean Acrn Llanes wv.
Union Trust Co. that a duty to act with reasonable care was
first imposed on an air traffic controller. However, the
extent of that duty wa§ still vague and restricted. Slmdé\E

then the courts have recognized that nowhere 1s the pilot

(91) Idem, at page 364, citing Jones v. Jeppesen, No. C-62980. Superior
Court, L.A. City, July 25, 1973.
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more dependent on ATC than in the landing phase. Conse-
quently, it is for that part of the operations that the

responsibilities of the controller have been extended most.

The early cases tended to be lenient towards the
controllers, arguing that the pilot, having final authority,

o

had the option of‘ignorigg the controller's instructions

~
if‘he felt thquléuation warranted 1t. Strafmore v. United
Stateégz is a géod illustration of that attitude. Stratmore,
having lost power in one of his two engines, requested
permission for an emergency landing. The controller granted
it and when he sighted him on approach informed him that his
landing gear was not down. The pilot replied that he was
aware of this and was then in the éourse of pumping it

down.93 When he was about to land, the tower mistakenly

- _reiterated its statement about the gear position and 1ns-

tructed him to "go around”. Although all the instruments ih
the cockpit indicated that the gear was lowered, the pilot
complied. In attempting to execute the manoeuver, the plane
stalled and crashed; Stratmore and his passenger were serious-

ly injured. The court found that the sole proximate cause

(92) 206 F. Supp. 665 (D. N.J. 1962)

(93) Small plaﬁEs are equipped with an hydraulic pump for lowering and
retracting the landing gear. In case of failure of the hydraulic pump,
the pilot also has a manual pump.
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1]

of the accident had been the negligence of the pilot who
failed to heed his instruments and use his experience to

land the aircraft safely.94 .

The earlier gases also frequently said that the
air traffic controller was not supposed to give his atten-
tlon~to any one aircraft in particular in a control zone
if other aircraft weré present, but gad to devote h;s
attention to all of them.95 Consequently, when the controller
had several airplanes to direct at the time of the accident,

the courts were more likely to absolve him from liability.

With the dramatic growth of civil aviation,
particularly the arrival of Jet airplanes, combined with
the ever increasing number of inexperienced pilots flying

private airplanes, placing the sole burden of-safety at

landing on the pllbt's shoulders soon proved to be unrealis-

tic. _Nowadays, controller and pilot are no longer consider-

ed’ to operate independently and the notion of concurrent and

reciprocal duty 1s applied.

(94) See also Wenzef v. U.S., 291 F. Supp. 978 (D. N.J. 1968), aff'd
419 F.2d 260 (3rd Cir. 1969). Pilot was given incorrect information

by ATC regdrding the length of the runway. Experiencing engine trouble,
the pilot overshot the runway and while attempting a ''go around" crash-
ed 13m. from the field. He was not entitled to recovery: the court
found that he had not fully discharged his burden of proving that the
false information was the proximate cause of the accident.

(95) See Franklun v. U.S., Supra n. 43. The plane crashed when it ran
into the turbulent wake of an helicopter which had also been cleared

to land. 1Ia addition to the reason given aboveé, ATC was exonerated
because wake turbulence was unknown in aviatiem at the time,
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First, each of theﬁ must fulfill at the obliéa- l
tions imposed upon him by the relevant regulations. In
addition the controller has a duty to warn the pilot of
dangerous conditions that he knows to exist. In Fos4s v.

9¢ the widow and children of a pilot killed

Uncted States,
when his aircraft crashed into a radio tower less thaﬁ'two
miles away from the runway sued the United States govern-
ment. The FAA had published a traffic pattern calling for
an 800 foot downwind approach when there was an 819 foot
radio tower situated aﬁ that place; in addition, Foss was
in a blind spot as é result of the position of the sun and
of a haze layer. : The Court of Appeals rejected the U.S.
plea of "primary responsibility of the pilot" and found

both the FAA negligent in failing to revise the pattern and

the controller in failing to broadcast a warning.

We have seen that conérollers hate also been
hefd at a very early stage to a duty to warn of persons
and objects on the groﬁnd,.as in Maniﬁo and Moﬁoneg.
Another illustration of this rule is the case of HaﬁnaA

vl Untted State5,9751milar to the Fo44 case.: The District

Court judge found the controller in the case, who had noticed

(96) 623 F.2d 104 (9th Cir. 1980)
(97) 333 F. Supp. 870 (N.D. Tex. 1971)
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1

that the approaching aircraft had descended below the normal.
height and who knew that the airport conditions were not

known to the pilot, was negligent in not continuing to ob-

‘serve the aircraft and in failing to warn its pilot of elec-

) f;ical power poles and lines at the end of the runway.

But, .once the controller has fulfilled its duty
to warn of hézardéus conditions, if the pilot chooses to

broceed,-ATC will be,exonerated.98

1.3.3 Take-off

The principles elaborated by the courts in land-
ing situations can also be applied to take-off situations.
One frequent cause of accident at take-off is wake turbu-

lence or wing-tip vortices which will be dealt with separa-

tely. |

fhe air traffic procedure regulations of the FAA
prévide that the controller shall issue and relay clearances
for taxiing‘and for taking off. ‘Regulations also state that
clearances areipredicateéjupon known ar observed~traffic and
conditions which, in the judgment of the controller, affect

safety in aircraft operations.

(98) Rewdingen v. TrnansWorld Ainfenes, Ine., 329 F. Supp. 487 (E.D. Ky.
1971), rev'd on other grounds 463 F.2d 1017 (6th Cir. 1972)



However, the pilot retains the ultimate power of

decision and‘may disregard the instructions of the controller

if he feels that execution would jeopardize the safety of

the plane and its paSsengers.99

Generally, the courts have held that an ATC clear-
ance toxtake oﬁf 1s neither an instruction to take off nor
does it imply that it is safe for the aircraft to take off

at that particular moment. The pilot is in a better posi-

tion to .judge his own skills, lOothe plane CapabllltleSlOl

and the load he is carrying.lo2

T

Plaintiffs have occasionally. tried to plead that
the controller had a duty to withhold or delay clearance in
certain circumstances. Furumizo was one such case; but the

Court of Appeals refused to take position, saying:

"This thedry we neither accept nor reject..."103

Whether the controller has the pawer to deﬁy

104

clearance was discussed again in Stoxnk. with the government

(99) Talley v. U.S., 375 F.2d 678 (4th Cir. 1967) ‘

(100) Mantens v. U.S., 5 AVI 17465 (D.C. S. Cal. 1957). Alchougk the
cause of the accldent was never clearly established, pilot did not
hold a licence to fly IFR and it seems he was unable ‘to follow ing-
.tructions given by the tower.

(101) Negg v. U.S., 420 F.2d 115 (D.C. Cir. 1968), cert. denied 397
U.S. 1066 (1968). ATC failed to warn pilot taking off of approaching
thunderstorm. The plane veered out of control and crashed. Pilot was
held responsible' his training should- have enabled him to observe the
obvious signs of danger.

(102) Gikbs v. U.S., 251 F. Supp 391 (E.D. Temn. 1965). The cause of
the crash was found to be. the result of pilot eryor in averloadlng the
aircraft thus displacing its center of gravity. ' -

(103) Supra, n. 74.

(104) Supra, n. 78.
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.
arguing strongly that no such power exis;s "even under
extreme circumstances". Although no conclusive answer
was given on that particular issue; the court found the
controller negligent in failing to accompany the clearance
with a clarifying warning that the flight was forbidden

by regulations.

3

So, as in landing cases, the departure traffic
controller must warn the pilot of dangers that he is aware
of. In Harris v. Uneted Stateélos the proximate cause oé
the crash, the judgé concluded, was the failure of the
control tower to timely observe and advise the departing
aircraft of its perilous sharp left of course path which
caused it to crash barely two minutes after take~off. The
evidence showed that the departure controller, if he had
watched his radar scope, could have advised the crew énd
avoided the accident. When the pilot became confused and .

asked the tower for correct position, ATC answered too late

to avoid the crash.

L

+1.3.4 Wake Turbulence and Wing-Tip Vortices

Wake turbulence .is the phenomenon of whirling

vortices trailing from the wing-tips of large aircraft;

although invisible, 1t creates a dangerous hazard to smaller

and medium-sized aircraft.106

(105) 12 AVI 17411 (N.D. Tex. 1971). The Hanus case also presents a
good review of the duty to warn and 1ts evolution in American juris- .

prudence.
(106) Supra, n. 73.
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The turbulent air ggnerated in the wake of an
aircraft in flight can certainly cause accidents; but the
possibilities of serious consequences are the greatest when
wake turbulence~6cqurs during the’lapding and take-off
phases of operations, becausé arriving and departing<air—
craft follow essentially the same vertical path. The hazard
is -made even greater by high traffic density, low airspeed
margins and low qltitudes.lo7 A pilot caught in the wake
of a bigger aircraft experiences a rapid loss of lift.and

a violent rolling motion which in those conditions he will

probably not be able to control.

Claims.against the government in turbulence-
related crashes have been predicated, first, on the failure
of the air traffic controllers to maintain adequate separa-
tion between aircraft so as to give the turbulent air suffi-
cient time to diésipéte andlsecondly, on the failure to
discharge a duty to warn of the possible presence of tur-

bulent air.108

(107) For further discussion of the technical aspects of wake turbulence.

see Winn & Douglass, Supta, n. 56.
(108) The Federal Air Regulations and the ATC Procedure Manual do not
provide explicitly for a duty to warn but state the language to be used

should a warning be given:

437 PHRASEOLOGY
Phraseology shall be employed as set forth below.

439.18 To issue cautionary information regarding possible rotorcraft
downwash, thrust stream turbulence, and/or wing-tip vortices:

CAUTION, TURBULENCE (Traffic information)
EXAMPLE: CAUTION, TURBULENCE, DEPARTING AMERICAN ELECTRA.



One of the earliest cases in which ATC negiigence
was alleged.in connection with warning of wake turbulence
is Johnson v. Uncted States.'®’ Plaintiff's claim in that
case was rejected because the evidence disclosed that the
proxima£e éause of the crash was the negligence of the pilot
in flying at low altitude and in a éoo; traffic pattern
rather than the fa}lure of control tqwer personnel to take
into consideration turbulence hazards when giving the air--
craft clearance to land. However, the court recognized that

when the controller is aware of the possibility of wake .

turbulence, he has the duty to warn the pilot of the danger.

10

FrankLin v. Unated Statebl was an action result- -

ing from a crash at landing when the aircraft ran into tur-
bulent wake of an helicopter which had passed the same path
a few seconds before. Plaintiff was unable to establish

that the controller knew bf the phenomenon and the court
g

agreed ‘that there could be no duty without knowledge.

'

For the first time, in the impartant case of

Furumizo v. Unated Statea,lll

controllers were found negli-
gent 1n a wake turbulence case and the government held
responsible. The court cited thelthnAon case and. agreed

that "control tower employees in the exercise of reasonable

care do have a duty to take into consideration turbulence

(109) 183 F. Supp..489-(E.D. Mich. 1960), aff'd 295 F.2d 509 (6th Cir.1961)
(110) Suprta, n. 43. - ) . -
(111) Supra, u. 74. ‘
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hazards wheﬁ giving clearance to take off, as well as to
land", and "had a duty tg exercise judgment to attempt to
avoid danger whére such danger was, or should have beeﬁ,
obviously imminent". Consequently, when £ﬁe first warning
was ignored by the pilot, held the judge, i1n order to fully
discharge its duty, the controller was required to take

additional measures and reissue the warning.

12

Hantz v. Unated Stateﬁl defined and further

expanded the responsibility of the air traffic controller

and is considered to be the landmark case for wake turbglence

- ”
T4

cases. ' T

Hartz, flying VfR, crashed at take-off, cagghf in
the wing-tip vortices of a departing DC-7. The controlléf
had told him, when he issued the clearance: "watch the prop
wash". The District Court applied the rule that in VFR
conditions, the ultimatelrespohsibility for tﬁe take-off
rests Qith the pilot and refused to hold ;he government
responsible. On appeal, the following questions were put
before the court: .

1. Did the controller.have a duty to

give Hartz a warning which would include

possible danger from wing-tip vortex?

4
1
“

- (112) Supra, n. 72.



- 69 -

2: If the controller.did owe Hartz such

a duty, was the warning which he gave
Hartz sufficient to discharge that duty?

\

) While reboénizing that regulétions place. the
primary'responsibility on the shoulders of the pilot, the
court stated that "before a pilot can be held legally
responsible for the movement of his aircraft he must know,
or be held to know, those fgqés which were then material

_to the safe operation of his aircraft".

'Follo&ing a reasoning similar to that in' Furumczo,
the court held that the controller was "better qualified by’
training, experience and Vantage‘position to estimate time‘u
and distance™ and consequently, had a duty to war£ Hartz;
it held furtﬁer, in answering the second question, that the

warning given was "neither sufficient under the manual, nor

adequate, to caution'Hartz.of the possiblé danger which was

v

then known to the controller".

The liability of the controller has been greatly

broadened by that decision and "failure 6f a duty to warn"

has now become the basis on which most of the recent cases

are pleaded.ll3 )

(113) A. Claims for the wrongful dealths of the passengers who were
on board the Korean Air Lines Flight 007 on Séptember lst, 1984 have
been filed «nter alia against the U.S. Government for negligence of
their air traffic services of Anchorage, Alaska, in discharging their
duty to warn the crew of KAL 007 that it was headed for danger. See
Speiser, Stuart M., "Update: Korean Air Lines Flight 007 Litigatdon",
West's International Law Bulletin, Vol. 2, Issue 4, Fall 1984, at. 45.

g



One author reports a growing concern among FAA

.

officials that the traditional "CﬁUTION, WAKE TURBULENCE"

warning may not be enough since the frequency of use has
diminished 1ts effectiveness. He mentions that "the con-

tinued complacency of pilots after receiving that warning,

termed the "cry wolf syndrome" has been recognized in

various FAA publications and "might lead to more litigation

in the future".lla

1.3.5 En route or Mia—Air Collisions |,

»

The scope of the duties and responsibilities of

air traffic controllers in avoiding mid-alr collisions vary

according to where and how the accident occurred.

«

(113) B. Miscellaneous cases 1involving wake turbulence are: Wennigen

v. U.S., 234 F. Supp. 499 (D. Del. 1964), aff'd 352 F. 2d 523 (3rd Cir.

1965): action dismissed because plaintiff failed to ‘establish that

failure to warn was the proximate cause of the crash. Was«fLko v. U.S.,

300 F. Supp. 573 (N.D. Ohio 1967), aff'd 412 F.2d 859 (6th Cir. 1969):
ATC was found negligent but pilot's contributory negligence in failing
to know the dangers of vortices barred recovery. Thugulstad v. U.S.,
343 F. Supp. 551 (S.D. Ohio 1972): evidence indicated that crash was
caused by heart failure of pilot rather than failure to warn of wing-
tip vortices. Lcghtenberger v. U.S., 460 F.2d 391 (Sth Cir. 1972):
action dismissed because vortices created twelve minutes earlier were
both unprobable and unforeseable. Also: Felder v. U.S., 543 F.2d 657
(9th Cir. 1976); Deckens v. U.S., 545 F.2d 886 (5th Cir. 1977); Neal
v, U.S., 562-F.2d 338 (5th Cir. 1977)

-(114) Supnra, n.

1
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The three fcllowing situaz>0ns can ce dZistincuish-

rd ) «
ed: 1) coll-szons occurring . VFR conditions; 2, coll_isions

occurring in IFF ccorditions, and 3, CCllisoons <Ccurring in
a Terminal Ccntrol Aree 'TCh, or a Termirnal. Racdzr Serwvice

Area (TRSA) "These situaticns wulil De dealt will secara-

Generally speaxing nowever, the trend zwoward a
greater expansion c¢f the liabirliity <f the air traffic con-
troller 1n U.S. jurisprudence has no% beern as ncticeacle 1in
the ern route phase as 1t has been 1n the take-off and land-
ing phases. The courts, 1in applying the "control" theory,
have reasoned that the pilot :s less dependent on ATC gul-
dance 1in the en route portion of therfllght than at any
other time and have been less willing, when the controller

-

had complied with all the relevant regulatlons\and proce-

a

dures, to impose additional duties on him.

Eastenrn Aar Lanes, Schulfetus and Maller are the
controlling cases for mid-air collisions under VFR condi-
tions: they have been studied 1in preceeding sections of this

116

work: A review of more recent cases indicates that the

rules enunciated in those cases are still the ones retained

™~

(115) Hatfield, Cecile, "Problems of Representation of Air Traffic
Controllers in Mid-Air Litigation", 48 J. Air L. & Com. 1, 1982. \
(116) Supra, page 38 (Schultetus); page-38 (Milfer); page 16, 22 and
33 (Easfern Ao Lines).
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VFR ccllice
Kansas City Alrpcrt 1~ clear weatrner anc visicility o©f
fifteen miles. The contention of glairne2ff was that the
controller nhacd eern negligen<t in failling to warn either
pirlo= of tne converginzc course cf =neir aircrafe. Th

court found that since at the time of tne accident bcth
pPrlots were operating withir +he axrport traffic area, they
had a duty to remain in radic contact with the controller
and tC monitor transmissions oOn thé tower radic freguency.
The contrcller, although responsible for establishing the
sequence of arriving and departing aircraft, was not expect-

ed to give constant and exact traffic information to all

aircraft in the airport traffic area.

The same year, 1n Hgmaﬁton v, Unated Stateé,lls

the court determined that the controcller has an obligation
to act when he knows that an emergency situation exists and

when there is sufficient time to do so; but, when he .has to

(117) 500 F.2d 290 (8th Cir. 1974)
(118) 497 F.24 370 (9th Cir. 1974)
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make a split-second cdecision, 1t 1S more important that he
try to give instructions tc avoid the collisicn than tc

warn the pilots tnat an emergency exists.

Moreover, 1n VFR conditoons, said tne court, .
the contrcller s under no duaty =c infocrm each of tne two

.

aircraft of the other's position: the rule of "see zand be

119
seen™ applies.

Several more recent decisions, although abiding
by the "ultimate responsibility" theory, have found that
there are "concurrent duties” between pilot and control

tower personnel even in VFR conditions.

20
1 1s one such case.

Mattscned v, Unated States
It 1nvolved a mid-air cellision Between a Cessna and a
Cherokee on’approach: the two planes were in touch with
different traffic controllers on separate radio channels.
The court concluded that the controllers were negligent in
failing to warn the Céssﬂ; pilot that another plane was
above and behind him. (The controller had testified that
although he thought theré would be a near-miss, he did not

believe the planes would actually collide). The court also

(119) See also Thibodeaux v. U.S., 14 AVI 17653 (E.D. Tex. 1976)
(120) 600 F.2d 205 (9th Cir. 1969)

i,
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held the pilot of the Cessna seventy percent liable because
he was negligent 1n attempting to land on the wrong runway.

and 1n failing to see and avoid the other airplane.

The 51xuatlén 1s different when at least one of

g

the planes involved 1in §,mld—aif collision was flxlng under
IFR conditions. The(c ntroller is then much more likely

to be found negligent, éhe rationale being that separation
of aircraft is recognized as the praimary duty of air traffic
controllers and the pilot who had filed a flight plan has
the right to depend on him. 1In those SLtuatio?s, the duty

to warn has been i1mposed much more strenously and consistent-

ly than in VFR conditions.
| .

In the early case of Cattarc v. Norathwest Awurlanes
Inc.,lZl a near-miss case, injuries were Z;used to a passen-
ger when the ai;line? was forced to take violent evasive
action to avéld colliding with a B-47 bomber. Although the
military aircraft was fiying VFR, both plénes had filéd
flight plans. One controller monitored the aifliner on
radar; another controller observed the two converginé air-
planes on. hais radér scope for forty-five seconds without

warning either pilot of the impending danger. The court

held the U.S. gqvernment'negligent, stating:

Y

(121) 236 F. Supp. 889 (E.D. Va. 1964)
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"A government air traffic controller
cannot authorize an airplane to fly

a collision course with ancother airplane,
then being monitored by another govern-
ment controller, and escape liability

by claiming that neither controller had
a duty to separate them".

The government was similarly found gquilty of

122 for

'neéllgence in Stqte 0§ Maryland v. Unated States
the failufé of the air traffic controllers at Washington
National Airport to observe on radar the close proximity
of a government jet flying VFR and to transmit timely
warhing of its presence to the pilot of a commercial air-

" plane flying’IFR« so as to avoid the collision that follow-
ed. The court repeated that the conérollers have a dUtX
to observe and detect on the radar scope any VFR traffic

~
&

1n addition to giving appropriate clearances and informa- *

ﬁion/from time to time to IFR‘aircraft.123

Thirdly, it will be even more difficult for the
government to escape liability in any mid-airgcollision
occurring in a TCA or TRSA whose very purpose is to provide
separation between participating VFR aircraft and IFR air-
craft opgfating within its boundaries. However, it is worth

noting that the duty of pilots flying VFR to "see and avoid"

(122) Supaa, n. 60. - ° :
(123) See also Allegheny Ainkines Inc. v. U.S., 420 F. Supp. 1339
(S.D. Inc. 1976) )



is not abrogated while he 1s in a TCA or TRSA so that the
government can still rely on that defence and plead that

the aircraft failed to maintain their own skeparation proper-

ly and were contributorily negligent.

The argument was accepted in Cofonrado Flyang

124 in which two small aircraft’

Academy v. Uncted States
collided inside the Denver TCA. Failure to "see and avoxé“
each other was found by the court to be the proximate cause
of the accident. Although pla}ntiff had forcefully pleaded
that this was an outmoded concépt, the judge said that since

it still represented the state of the law, he had no choice

but to apply it. e

In~Un4venAa£ Aveation Undenwrnaotens v, Unated

25 the controllers were found negligent when an Otter

Statest
and a Bonanza collided with each other. The two planes were
in each other's blind spot when the accident occurred. They
had appeared on the tower Britescope radar and had also been
visible through the control tower window but the controller
failed to see the accident because his attention was divert-

ed to other traffic. The court agréed that the controllers

had been negligent in failing to provide separation between

(124) 506 F. Supp. 1221 (D. Colo. 1981)
(125) 496 F. Supp. 639 (D. Colo. 1980)

hY
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the aircraft and noted that one o©of the reasons for the FAA

"to create the TCAs8 was the failure of the "sée and-avoici"A

policy. The court found that the crantrollei‘ failed to

util{ize his Britescope correctly which caused him to give

- erroneous and misleading instructions to pilots.

This case notwithstanding, pilots operating within

‘a TCA or TRSA cannot rely exclusively on the cont}:ollers to |

provide separation. In spite of the sophisticated radar

.equipment, the pilot is st1ll bound by the duty to "see and

1
be seen". 26

1.3.6 Weather Services

Rain, thunderstorms, fog, snow, —icé and wind can
greatly affect the safety of flight operations and a large
percentage of aircraft accidents, particularly when light

aircraft are involved, dre caused by hazardous weather

conditions. 127

The U.S. Weather Bureau is required by the
Federal Aviation Act to furnish reports to the FAA and to

assist in the diss%ination of weather reports "in order

.,
<

to promote safety and efficiency in air navigation to the

.o s "128
highest possible degree.

(126) See also® Teicher v. U.S., 15 AVI 17533 (C.D. Cal. 1978)
(127) The worst aviation disaster to date, the Tenerife accident of
March 27, 1977, which made 578 victims, was caused by fog on the
runway.

(128) F.A.A. Act, Aupra, n. 13, section 803.



The first time .the U.S, government was brought

¥

before the courfs in a weather reporting case was in Smerdon
v. Undited States .129 In this firstl 'c;aise and in all ‘s‘ub—‘
sequent cases, the courts recognized for the\ controller ‘a
duty to furnish the pilot with '~weather reports. 1In Smendon
t;hat duty was limited: it was said that t;he controller did
not have éhe responsibility to determine whether these con-
ditions were safe or not. Once he had suppiied accurate‘
weather information, he nad discharged his duty and the

pilot was left to decide if the conditions were suitable or

not for flying.

Th'e same idea was still pj:evai'ling, Welve years
later in Somlo v. United Stateé,”o a cnéh accident due to
icing conditions. The court repeated that government. had
the duty to furnish weather data to pilots but added that .

once the pilot became aware of unfavourable conditions, he

was under a duty himself to avoid these conditions.

But the leading case on the issue of weather
reporting is Ingham v. United States 131 Failure of aTc

to report weather conditions for seventeen minutes to

(129) Supna, n. 51. Another early case is Bught v. U.S.. 149 F. Supp.
620 (E.D. I11. 1956), in which a railroad employee died when the canopy
of a military aircraft fell and struck him during a thunderstorm The

Air Force Base controller was found negligent in not réporting the

thunderstorm to the pilot.
(130) 274 F. Supp. 827 (N.D. Ill. 1967), aff!'d 416 F.2d 640 (7th Cir.

1969), cert. denied 397 U.S. 989 (1970)
(131) Supra, n. 36.
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1ncoming aircrgft when visibility was rapidly détefioratlng
was found to be a proxiﬁate cause of the accident. An
applicable provision of the FAA procedures manual reguired
the controller to keep.the plloé advised of signlfigant
changgs 1n the weather;Aas necessary.. Althbuéh the court

agreed with the government's contention that the final

. decision to land rests in the pilot's hands 'since he is in

the best poSition‘to observe the weather, the court said:’

"I1f the pilot does decide to attempt
a landing, information concerning recent
and significant changes in weather con-
ditions is essential to his mental com- ,
putations and the exercise of his judg-
ment... Thus, it was of the utmost impor-
tance that the crew not be lulled into a
false sense of security. The pilot should
have been told that weather conditions
were becoming marginal, and that he might
. well encounter less than minimum visibi-
lity upon reaching the runway".

"Thus, in Ingham, and since, the,courts_have imposed
a dut§ upon thé controllers to report the most accurate,
complete and latest weather information.J Most courts have
also ruled t@at the contrqlle: must exercise dug care in
providing this information. Thé‘éasis is said to be the héavy
degree of reliance thét pilots, carriers and the flying public

have placed on the governmental undertaking to provide this

1
;



We must again refer to Stoxrk v. Unxted States
in which 1t was ruled that ATC had a duty to warn the

pilot not to take off in dangerous weathér conditions.

Stork has been criticized by one author as not

132

going far enough. He questicons the assumption that the

/court seems to make that the accident would noé have happen-
Efd if a warning had been given. He sdys that 1if the court's
boal is safety, then it should require that air traffic con-
¥£o;lers deny ;learance when weather conditions are below |

minimums. Up to now, the question of whether the controller

has the authority to do so is still unresolved.

There is no queétion that if the information
transmitted by the air traffic controller is inexact, in-
complete or misleading, he will be found negligent and the

governmént will be held liable.l33

if, powever, the latest
and most correct information is provided to the crew and the
pilot chooses to proceed in spite of it{ no liability will
rest on the controller.134 Neither will he be held liable
if the pilot, having been warned of possible hazard along

the route, does nothing to avoid them.,135

(132) Cotellesse, David P., Notes, 49 Texas Law Review 406, 19
(133) GLL v, U.S., 429 F.2d 1075 (5th Cir. 1970)

(134) DeVere v. True Feight Inc., 268 F. Supp. 226 (E.D. N. Ca. 1967)
(135) Somlo v. U.S., supra n. 130.

[
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o In summary, once the pilot has received all the
pertinent weather information and 1f the information is
_both timely and correct, his decision to continue the flight

will be considered an assumption of the risks.

1.3.7 Hijacking

This crime of modern society poses a real threat

to the safety of the travelling phblic. What are the duties of

a controller faced with a hijacked aircraft?

Although we have found no case involving a con-
troller sued for negligence under such circumstances and
although one might consider it a very unlikely possibility,
it is not totally useless to try to apply the préceeding

y - ' rules to that situation.

There is no doubt that a hijacking constitutes an

emergency situation and- consequently the utmost considera-
tion for the controller should be the safety of crew and

passengers; as said in Furumezo, the controller has an

"overriding duty of safety".

One author submits that the controller has the
obligation to give a hijacked aircraft priority for landing
even if he has to act against superior instructions. He

says:136

(136) Avgoustis, Andreas, "Hijacking and the Controller', 3 Air Law 91,
1976.

A
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"No doubt that a hijacked aircraft

is an aircraft in dire emergency and ‘ ¢
must- be helped to land immediately

to the nearest airfield".

The problem might be a hypothetical one since we

v

héve seen that the courts have not, for the "time being,

recognized any authority to the,air controller to deny

clearance either for take-off or for landing.

\

\\\_/
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CHAPTER 2: CANADA

2.1 The Crown Liabiiity Act

o

2.1.1 Sovereign Immunity in Canada w

¢

Canada, an English colony Qﬂich later became
independent but remained a member of the Commonwealth,
inherited British constitutional and legal traditions and
customs, including the rule that "the King can do né wrong"”.
It followed that here,\as in England, no claim existed in
tort against the Crown for the negligent act or Pmission

of ong of its servants.

a

Canada was even slower than its American neighbour
in changing this situatgbn. However, when it finally did,
the rule of sovereign immunity héd already suffered a gradual
erosionuovefpthe years which had made its application much

less stringent. We will trace briefly the major steps which

lég;to the adoption of the 1953 Crown Liability Act.

In 1867, at the first session of the newly created .
Canadian Federal garliamen;, a statute was passed providing
for the nomination of official arbitrators whose functions

inten afra were to evaluate compensation for loss or damages
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for the Crown to be sued for certain claims, again based

caused by the expropriation of land for public works, or by

137

the execution of a cé:ptract for public works. In 1870,

. their powers were extended to include claims arising from

déath, injuries and damages to property resulting from the

execution of such contracts.

3

recourse against the Crown, but-only if it was baéeﬁ on a

The door had been opened to

contract, and it was restricted to the field of public works.

‘Five years later, pursuant to the powers conferred

T e 4 — N T

upon it by section 101 of the British -North America Act, the

Federal Parliament created the Supreme Court and the Exchequer. ‘

138 At the same session, it voted a statute allowing

- . ‘ - 1

soleiy on ‘contracts, by way of a précédure called "p‘etitiori

139

of right". Apart from enumerating very restrictively the

events for which the. procedure could be used, {:he new Act also
provided that in each case, the pe:tltlon of right had to be
subm.tted first to the approval of the Goveérnor-General who a
could accept or refuse it. On:_Ly when this first step was o ‘

completed could the action go before the Exchequer Court who 5

. (137)..An Acc respecting t:he Public Works of Canada. A.C. (1867) 31

Vict., c~12.

(138) An Act to establish a Supreme Court, and a Court of Exchequer,
for the Dominion of Canada. S.C. (1875) 38 Vict. c-1l1.

(139) An Act ‘to provide for the institution of suits against the Crown
by Petition of Right, and respecting procedure in Crown suits. S5.C.
(1875) 38 Vict. c-12.

e
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" had been given jurisdiction for those cases. %% The «

statute was also careful to add, in its.last paragraph

that :‘

21. Nothing in this Act contained shall

) l. Prejundice or limit otherwise than
‘ls herein provided the rights, privileges -
or prerogatives of Her Majesty... .

Then, in 1887, the ‘Act‘coricerning the official
arbitrators was abrogated:and their powers conveyed to the
I;:xchequer'(:ourt, with a new e;emznt: the court was given
jurisdiqti\gn over claims against the Crown arising from
deiath, injuries and damage to property océurring on a
public work and resulting from the negligence of a servant
or employee of the Crown while he was acting within the

> scope of his employment. \

Y4 '
Although the amendment represented the first

- substantial breach of the traditional rule of immunity of

) tlj\e Crown in tort, it was soon found insufficient and

" juddes were prompt to comment on the lack of logic and
unfairness of a law which compensatec’i victims of the
negligence of the Crown only if they happened to suffer
the consequences of that negligence while standing on the

‘ grounds of a bublic work. N
{

(140) Supnra, n. 138, s. 58 & 59. See also Immarigeon, H., La ‘respon-
sabilité extra-contractuelle de la Couronne au Canada. Montreal, 1965,
at 10 et 5QQ. . Ty
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After a timid and ineffec}ual amendment in 1917,

]

- the words %on every public work" were definitely struck

from the Exchequer Court Act in 1927144 making recourse

.available wQenever there was negligence on the part of an

employee or servant of the Crown.

1

Over the following years, other legislative

= "

amendments further accelerated the process. Still, many

members of Parliament and jyrists desired to see the federal
government subjected to the same rules of liability as pri-
vate citizens. Quite 1egitimé€§f§ so, since some of the
provinces, following the adoption in the United States of

the 1946 Federai Tort Claims Act, then the 1947 Crown Proceed-

ings Act in England, and the existence of sﬁilar statutes

142

in other countries of the Commonwealth had already done‘

s0 themselves. 143

The Crown Liability Act (CLA) was only the next
logical step in this evolution; therefore, when it was put
before Parliament in 1953, it was sanctioned wig:pou,t di f£fi-
culty. - ,

ety

(141) (1927) R.S.C. c. 34. :
(142) Australia: The Judiciary Act (1903) Part IX: '"Suits by and against
the Commorwealth and the States".
South Africa: Act No. 1 (1910)
New—Zealand: Crown Suits Amendment Act (1910) No. 54. ~ e e T
(143) Manitoba: Proceedings against the Crown Act, S.M. (1951) c. 13.
Novd Scotia: Proceedings agailnst the Crown Act, S.N.S. (1951) c. 8.
New—Brunswick: Proceedings against the Crown Act, R.S.N.B. (1952)
c. 176,
-Saskatchewan: Proceedings against thcynd\cc, R.S.S. (1953) c¢.79.

-
¢
. !
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2.1.2 The Waiving of Immunity

- 87 -

As its full title indicates, the Crown Liability
w 144

Act deals with "torts and civil salvage", We will ignore

the second aspect of it since only the first is relevant to

o
Py

- ouxr stuéy of the rules of 1iability of the air traffic con-

troller.

-

Section 3 of the CLA states the following:

3. (1) The Crown is liable in tort for the
damages for 'which, if it were a private
person of full age and capacity, it would
be liable ' .

(a) in respect'of a tort committed by a
servant of the Crown, or :

(b) in respect of a breach of duty attaching
to the ownership, occupation, possession or
control of property. -

It is certainly the most importént provision of

the Act since it fully recognizes the tortious liability

of the government. The first part renders the government

responsible for the torts of its servant: as-in its American

" counterpart, the Federal Tort Claims Act, it is a vicarious

liability, flowing from the rule of nespondeat superionrn;

Il

for the Crown liability to be involved, the servant has to

be proven negligent. oThe second part goes further tham the

the FTCA and imposes a direct liability on the Crown for the

property which it owns or controls.

(144) An Act respecting the liability of the Crown for torts and civil

salvage.

(1970) R.S.C. e. C-38.

. N .
v
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Authors agree however that the Crown prerogative -
145

1
of sovereign immunity was not abolished by tHe new Act.
According to article 16 of the Interpretation Act, an ex-

press provision to that effect wouid.be required in order i

to set it aside.l?®

Special statutes, such as the Crown
Liability Act, afe said to cohstitute only exceptions to
the rule rather than abrogate it. As a result, and in spite
of the fact that it does,6 not contain the iong list of ex-
ceptions enumer;ted in the FTCA, the CLA has generally beén*
given a strict interpretation, in contragt with the attitﬁde
of the courts in the U.S. which affirmed very early that the
broad purpose of the FICA to end sovereign immunity was not

to be frustrated by refinements of contruction.

&

2.1.3 Torts, Delicts, and Quasi-Delicts

‘ B

2'1'3i1 Law Applicable

Whereas the FTCA provides that the law of the state
where the negligent act or failure to act of the government

employee took place would govern the case, the Crown Liability

(145) Immarigeon, H., supra, n. 140, at 52. Also Pépin, G. & Ouellette,
Y. Principes de contentieux administratif, Montreal, 1979, at 351, and
Quellette, Y., "La responsabilité extracontractuelle de 1'Etat fédéral
au Canada', unpublished doctoral thesis, Université de Montréal, 1965,
at 31.
(146) (1970) S.R.C. c. I-23, s. 16: " .
16. No enactment 1is binding on Her Majesty or /
affects Her Majesty or Her Majesty's rights or
prerogatives in any manner, except only as therein
mentioned or referred to".

T
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Quebec means "delict"

Act is silent on this matter. The omission was criticized *,,
but, in practice, did not create any real problemy as early
as 1884, in decisions rendered under s. 19 of‘the Exchequer 1
Court Act, the judges had applied the law of the place whfare
the tort was committed and they céntinued to dé so under the.
1953 Act.“7 Provincial law determining whether an act or
omission-is a tort or delict or what constitutes ﬂgéligancg

148 1nis means theé civil law of delictual

-

is then applicable.
or extra~-contractual liability in the Province of Quebec and
the cﬂcmmor’x law of negligence ‘in the nine other; provinces.

It wcu]:d seem that this wa also the solution envisaged by

Parliament since s.2 mén ions specifically that the word

"tort" in respect of apy matter arising &n the Province of

or "quasi-delict".

- What if, /as in the Anerican case of Eastern Adn

Lines v. Union Trdst Co., damages are sustained in one pro--

L]

vince because of the negligence of an ai”r,traffic controller

locaﬁed in another? This was the situation in the case of

" Chunchitl Falis Cochonazx,on v. The Queenll'g in which the

_Plane crashed at Wabush, Labrador, Newfoundland, while be:.nq

mom.t;orgd by the controllers of Moncton,, New—Brunsw:.ck.

(147) Abel, A.S. Laskin's Canadi"an Constitutional Law, 4th ed., Toronto,
1973, at 796.

; (148) Goldwater, Sam, "The Application of Provincial Law in Matters of

Delictual and Quasi—Delictual Responsibility of the Crowr'"™, 12 Themis . 173,
1962, at 180.

(149) 13 ‘AVI 18442 (Fed. Ct. of Canada, Trial Div. 1974)

/,
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The question is not discussed in the judgment but, had the

s

controllers been-found negligent, the Eas /tenn/rule wpsxld »
have been the correct solution. Then,the gcté of the con-

trollers would have been appreciated and compensation award-

-

o

/ | . Bruns/lck ‘ | -

./
ed accoyding to the negligence law of the Province of New—/

e

. A second, more difficult guestion, was also raised:/
what is the content of the provincial law to be applied? Is -
) .

j./t the law as it was in 1953 when the CLA was passed, or the
; -
/ law a‘g‘it has evolved up to the time the tortious act

-

occurred?

: \
The question was discussed in Schweffa v. The

15 in which Mr. §d“mg§11a was seeking compensat:.on for ~

Queen
personal injuries sustained when the aircraft in which he

was a passenger crashed, allegedly as a result of the negli-
gence of the employees of the Department of Transport .~ After
restating thai the l;\w of the province where the negligence
‘occurred had to be applied, in the present case the Negli;
gence Act ‘of Ontario, the judge added that the said law had

to be considered as it was when the Crown Liability Act -

entered into force, that is, on the 1l4th of May, 1953.

- (150) (1957) Ex. C.R. 226 . - L.

o




¥

The reasoning behind this, is that the provmclal legisla-
N
tures cannot” .meose oblz.gatlons on the Federal Parliament

without the g«],atter s consent. }

,,,,,

On th@ other hand, as the judge reminds us in
Schwetﬁa, the Crown, although not bound by provincial
‘}\r
statutes, has a re&oqnxzed rlght to take advantage of any

of them if it choose@, to do so.

These two principles seem in direct cont:radiction
with the original purpose\of the CLA which 1ntended to sub- -
ject the government to the same rules of llabllltyj as private .
citizens and these privileges make the words of s. 3(a)
"if it were a private person of full akge' and capacity” more
illusory than real. However, as impractical and -debatable

as these rules may- be, they still represent the state of the

law and are still followed today.

Provincial law will apply only if not incompatible
with the CLA; special provisions dealing, for instance, with
notices of claim, prescription, modes of service, ev}dence,

costs and execution of judgments supersede provincial law.
’ ‘ 1

2.1.3.2 Servant of the Crown

There has been considerable debate in the juris-

prudence over the years as to who is a "servant of the Crown

ot e e o it wiimiiseg © b re wg v [,
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since no explanation of the term was furnisged—‘b/fthe Act
151

itself save mentioning that "servant ificludes agent".
It is unnecessary for us to review this debate: in the

case of the air traffic controllers, there can be no doubt -

as to their status.

N~ ) The Department of Transport of Canada, now the

PN
»y "

"\ ~.Ministry of Transport (MOT), was formed in 1936 and assumed
" the responsibility for civil aviation which had previously

, \
been under the jurisdiction of the Department of National

52

Defence. The Aeronautics Act, . >’among the duties assigned

to the Minister of Transport, confers upon him the task of

153

. 3 . .
. 8supervising all mmtters conhected with aeronautics and

the power, subject to the approval of the Governor in Coun-
~ cil,‘ to "make regulations to control and regulate air naviga-

tion over Canada" and prescribe "aerial routes, their use -

and control"” .154 i o ' .

Y

The powers of the Minister to regulate air traffic

control are confirmed in the Air Reguiation 600 ;193

600. The Minister‘may, subject to these
regulations, make such directions as he
deems necessary:

)

(151) 8. 2. Ce

(152) (1970) R.S.C. c. A-3.

(153) Idem, s. 3(a). ) .
{154) Idem, s. 6(1) and 6(1)(h). s
(155) Passed 29 Deceimmber, 1960, P.C. 1960-1775, SOR/61-10, as amended.
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must have acte

. ment..

A

and

of the

(a) respecting the provision of air
traffic control service within such
portions of the airspace and at such L.
airports as may be specified by him;

°

(b) respecting the 'standards and pro-

cedures to be followed in the operatlon' .
of any air traffic control service or | o
at any air traffic control unlt. . .

11 Canadian air traffic controllers are .recruited,

LA apply to them.

2.1.3. Acting within the Scope of Employment

The FTCA éntions‘éxgressly thiat the negligence

\

.0of the government employee must have taken place “"while act-

ing within

e scope of his office or employment" for the

United States to be fogﬁd liable. While the CLA does not

r the acts of his serwvant, the lattsr

*

or failed to act in the course of his, employ-

A ~
a

The standsrds and procedures to be followed by .

' controllers are found first,

"Rules of .the Air" and second,

in Series V of the Air Naviga-

[}

— ) e E
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in the Alz;eTrafflc Control \Manual of Operations (MANOPS)

also issued by the Ministry Qf Transport Both give detall-

ed instruction% for the contrdl of air traffic and the pro-

vis:Lon of other air traff:.c sexr\ices. The objectives of

aJ.r ‘traffic control serv:.ce, accoyding to the MANOPS are:

y
a) to prevent \qllisions between . IFR
flights operating within controlled -
airspace and betweerr all ‘flights
operating withi the block a1y space;

b) to ma:.nt:aln ‘a safe, orderly and
ditious, flow of air traffic under
the control of .an IFR unlt

N

N *
Y

Whether the violation of 'a provisign of the MANOPS

,amounts to statuto:,y negllgence has not yet b n discussed

‘ in a Canadlan gourt. Summanzmg the most recent U.S. ‘j\iris-

A3

prudence on th:.s quest;oqk156‘we submit that: a) in case of

emergenc1es or seribus situat

\\ N

procedures would not=constitute negligence; but b) Substan-

tial and unjustified deviations would inHicate lack of due

care.

s

'ghat a duty exJ.sts beyond the requirements of the

1\15, departure from prescribed

MANOPS has not exther been clearly established. However} as

L

the question has been*definitely .settled across\the border

since 1967

decide otherwise.

157

L

(156) Supra, p. 44 et seq.
(157) In Hantz v. U.S., supra p. 47.,

A}

it would be surprising to see a Canadian judge

[P RPT.



.was done by a servant of the Crown in the scope of his employ-

b

- 95

2.1.3.4 . Cause of Action \

Sectic;n 4(2) of the c\p\ provides that no recc;u‘rse
against the Crown exists in respect of any act or om;ission
of its servant "unless the act oﬁy\ omission would apart from
the provisions of th.is Act have given r':i.se to a caﬁsé of‘ Lok

r, .
action in tort" (or, according to

ection 2, a delict or
quasi-delict in the Province ' of Quebec) -"against that ser-

vant of his personal representative’
) . . . \\ .m*"ﬂ’—«
First, this implied tk}at the negligent' servant had

/2

to be identified which, given the complexit\fe\s of p
. ; X -

laid a heavy burden on thé claimant. Fortunately,

requirement was seé‘aside by the ;'n.\rispxrx.ldence;158 i

sufficient to demonstrate that the negligent act or omission

ment. Consequ‘entiy, although the evidence is in general
easily obtainable, once the . negligence of the air control

service has been proven, it will not be necessary to prove

which of the contg:oliers was personally involved.
’ - 4

The second effect of this stipulation is to refer

.

us to the traditional concepts of negligence law, another

of the similarities the CLA shares with the FTCA.

(158) Pépin, G. & Ouellette, Y., Supta n. 145, at 369; see footnote 115 .
for list of cases. '
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The application of negligence law to aviation

cases predates the adoption of the CILA.. As early as 1939,

. : )
in the first Canadian case involving commercial flying,

the judge said:!’’

"Passenger transport started with
Shank's mare. There have been many
stages in its development and Flying
. is simply the latest. There are,
however, no new basic principles
. involved in it such as have not arisen
in regard to other incidents of human
life and commerce. Negligence and all
other questions of Common law were
certain to arise out of Aviation and
our case law automatically applies...
Unless and until, therefore, statutory
/ . provision is made to the contrary in
Canada, Common law principles must
guide the Courts in dealing with cases
which arise in transport by air". ’
. | "~

Although there is as yet no case stating it
. ? C o
explicitly, it seems evident that, through the combined
provisions of the CLA and the Aeronautics Act, and’the

application of this' jurisprudential rule, ordinary rules

'\.‘,\

of negligence also apply'to the air traffic controller.
i

) o+

Given the-.special situation existing in Canada,

is.the Quebec air traffic controller in ‘a different juri-

~dical situation than that of his colleagues of the other

Y

provinces in the application of the Crown Liability Act?

(159) Galenr v. Wings Ltd., (1939) 1 D.L.R. 13.

-




B

S~—r
v . - .t

" ) The\gagadian common law approach to negligence law

2

L is, except forlminor differences, essentially the same ' as
the American:160 negligence is a breach of a duty to take

- care imposed by common law or statute law resulting in damage

[y

to the plaintiff. .ihree elements must be proven: a) the duty

of care; b) the breach of that duty;-and c) the damage. Once
G~ - . . »
"\ % it has been showi’thit a duty existed, it becomes necessary .
E ’ ) -

to consider the standard.of care to be applied At common
law, the yardstlck is the conduct of the reasonable man" Yor

"reasonable care under the c1rcumstances

.As for the civil law of tﬂe Province of Quebec,
artieLe 1053 of the Civil Code contains_ehe basic principle
of delictual liability:

"Every persoﬁ capable of discerning
right from wrong is responsible for

- | , Py - the damage caused by his fault to
L . o andther, whether by positive act,

- . .. imprudence, neglect or want of skill".

Plaintiff is required to prove: a) the fault of

N

_1‘ - the defendant; b) the damage,'and c) thaf the fault was in”

‘law the direct cause of the damage 161 The standard is either

impgsed by law or by the conduct of the "bon pére de famille"

(160) Linden, Allen ‘M Canadlan Negligence Law, Toronto, 1974 at 5. °©
(161) Regent Taxi and Tnanéponz [td, v. Co. des Petits FneneA de Man&e,
(1928) 46 B.R. 96; (1929) R.C.S. 650; (1932) 53 B.R. 157.

.t ?
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\ s -+ Thereé are numerous deflnltlons trylng to c1rcum-'

‘ , " scribe the notlon of fault; most speak elther of a breach
ol - -+ of duty or a violation of a4 standard of conduct 16% Essen

tlally,163 )

"every wrongful act, whether of omission
- . or of commission, which causeés damage to
e - . another constitutes a fault".

Intentional wrongful acts are delicts whereas

unintentional acts are called quasi-delicts.’

itqhas sometimes been said that the civil law °

LT ‘notion of fault is wider'in scopé than the common law tort
2 of negligence;lﬁa the basic elements.of thé two systems are
simi-lar enough however, so that in practice, the samé stand;

s . aras would be applied to all controllers.

5

o ‘ Traditionally, an important difference between
the two sysﬁems was thentreatment of cont;ibutory negligence;‘
apportionment has always been the rule in civil law but, in
common law, it completely barreé plaintiff;s recovery.

Ontario was the first province to enact an apportionment

Rt

. statute in 1924; in the next few years all the other common

law ﬁrovinces followed suit. The rule is then uniform all

(162) Beaudoin, J.L. La responsabilité civile délictpelle. Montreal,

. 1973, at 42, .
(163) Goldenberg, H. Carl. The Law of Delicts. Montreal, 1935, at 10.-
(164) Magda v. The Queen ,(1953) Ex. C.R. 22, aff'd (1964) S.C.R. 72.




.
O ra Lt 4
Rl

‘across Canada, unlike the United Stateés, where some States
. 8till accept contributory riegligence as a complete defence

to negligence.

2.1.4 Property of the Crown '

2.1.4.1 Law Applicable

Both the Federal Tort Claims Act and the Crown
&}ability Act regulaté the government's vicafious liability
.28 an emplo§er. The CLA éoes further in that it also renders‘
the government direétly liable for any proﬁerty which it

, 6
owns, occupies or contro;s.l 3

The Act offers no definition of the word "property" .
but, from the wording of section 5(1), it is apparent that
both personal and real property (or, for"civilists, moveables..
agd immoveables) are meant to be included.

A\

The recourse is subjected to rigorous formal con-
ditions: claimants will lose all right of action of they do
not serve, in the proper manner, a notice of claim in the
Vvery short delay of seven days from the date of the damage,
except in the case where the person injured has died.166

Provincial law applies once these specific requirements of

the CLA have been met.

(165) s. 3(1)(b).
(166) 5. 4(4) & (5).
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2.1.4.2 Application to ATC Services ~

There hawve bheen few cases based on section 3(1) (b)

w

and most dealt with falls or accidents suffered in poorly

14 [

-lighted or maintained government buildings.

Nevertheless, it might become relevant to a pro- .

blem, likely to happen frequently in the future, that is,

‘accidents caused by the failure pf computerized equipment

of the ATC services. For those cases, in which no negligence
of the controller or any other employee can be invoked, the
government cannot be sued as an employer. But sincé it owns
and occupies every control tower in Canada and all the:
equipment therein, it could be held directly liableathrough

the application of this provision of the CLA.

2.1.5 Jurisdiction

Originally, the CLA gave jurisdiction to the
Exchequer Court for claims against the Crown; since the
adoption of the 1970 Federal Court Act, these actions are

brought, by way of "statement of claim" before the Trial

Division of the Federal Court.167

»

(167) (1970) R.S.C, (2nd Supp.) c-10.

Yo
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‘ Section 17(1) reads as follows:

"The Trial Division has original juris-
diction in all cases where relief is
claimed against the Crown and, except
where otherwise prowvided, the Trial
~“Division has exclusive original juris-
diction in all such cases".

o . A suit against the Crown, as employer of air

°.Ytraffic controllers, falls clearly under the provisions

of section 17(1). However, as Pépin & Quellette point
out, it must be kept in mind that in the case of a joint

suit against the Crown and other. codefendants, the Federal

. Court must have jurisdiction over each one of the de fend-

.168 Otherwise, plaintiffs must split the case and o

ants
institute a separate action before the competent provincial

[

court.

The question is particularly relevant to aviation
litigation for which the negligence of the carrier, air-
craft 'and compdhent manufacturers, airport authorities,

and others might be invoked.

In addition to the exclusive jurisdiction of
section, 17(1), the Federal Court Act gives the Trial Division

concurrent jurisdiction with the provincial courts for

certain other matter in section 23:

(168) Sapm, n. 145, atr 380.

4 -*},'
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23, Bills of exchange and promissory
notes, aeronautics and ipterprovincial
works and undertakings:

The Trial Division has concurrent
original jurisdiction as well between
subject and subject as otherwise, in
all cases in which a claim for relief
is made or a remedy is sought under an ,
Act of the Parliament of Canada or other-
wise in relation to any matter coming
within any following class of subjects,
namely bills of exhange and promissory
notes, aeronautics, and works and under-
takings connecting a province with any
other province or extending beyond the

. limits of a province, except to the
extent that jurisdiction has been other-
wise speécially assigned. °

This ambiguous provision has produced a peculiar

‘result in air transport. The Trial Division seemed at

first unsure of the extent of its jurisdiction over aero-

nautics and the early decisions are confusing. ‘Then, in

169

Bensof Customs Brokens Ltd. v. A« Canada the Appeal

DiVision held that the basic prerequisite to the exercise

, of jurisdlctlon by the Federal Court belng the existence

170

of valld federal leglslatlon, since the case involved

lnternitlonal air transport falling under the Carriage by

. Air Act,17 it was properly brought before the Federal Court.

Given the fact that no existing federal legislation regulates

1

J (169) (1979) 2 C.F. 575.

(170) Quebec Nonth Shore Papen Co, v. Canadian Pacific Ltd., (1977)
71 D.L.R. (3d) 111. , - < ' -
(171) (1970) R.Ss.C. c. C-14.
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domestic air transport in Canada, the following problem
arises: a joint suit against Ehe ca;rier and the controller
(Crown) can be brought before the geéeral Court only if

the flight was international within the meaning-of the
Carriage by Air Act (reproducing the Warsaw Convention).

If the case involved domestic flight, two different actions

will have to be instituted.

When it comes to the manufacturer, there is even
less change of being able to bring him before the Federal
Court joiﬁtly with the controller. Theomos§ recernit case
dealing with the issue of jurisdiction over aviation matters

172

is Pacific Westenn Ainlines Ltd. v. The Queen. The action

arose from the crash at landing of an' airliner flying from
Calgary, Alberta, to Cranbrook, B.C. The airline -sued to

0

recover its hull loss alleging negligence of the Crown, as
employer of the air traffic controllers, of various air-
craft and component manufacturers, .and og the City of Cran-
brook and its employees. All the ?efendants, except the
Crown, successtlly challenged the(jqrisdiction‘of the‘Federal
Court on the grpund that the actions were not based on exist-=

ing federal law on which a claim of negligerice could be found-

'ed.. The Court rejected the argument of plaintiff that the

9

»

(172) (1979) .2 F.C. 476. .
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federal Court Act,_the Aeronautics Act and Regulations, and
a bilateral treaty between Canada and the United Stafés |
wére sufficient basis to attract its jurisdiction. The
carrier was then forced to bring actions agaiﬁ;tthe defend-
ants other than the Crown in the Superior Court of the .

Province of British Columbia.

This mulﬁiplication;of proceedings creates a
deblorable situation as the judge himself admits in Pacific
Western. Not only does it greatly increase the costs of
litigation and cause a myriad of procedural problems, it

also carries the distind£ possibility of‘dﬁfferenf‘courts
173 '

delivering conflicting judgments. -

",

2.1.6 Right of Action

. The éLA grants to any individﬁél wﬁo‘has suffered
damages due to the negligence of an air traffic controller
tpgxright to bring action against the Crown for h%s own
damages. But, who has a recourse when the victim dies of

his injuries without having been compensated? Once more,

reference has to be made to provincial law.
! @

(173) Lane, E.M. & Garrow, D.B. "Canadian Procedural Law in Aviation

!

)
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1

Traditional common law held that the tright of
_action died with the victim. ' The obvfous unfairness of
that principle was corrected in England by the adoption
in 1846 of the Fatal Accident's Act (better known as.the
Lérd Campbell's Act) enumerating™the persons who could
recover.the damages they had suffered because of the vic~
tim's aeath. The yéar after, C;nada voted a similar
statute.”4 Although this was unnecessary, a right of
.action being transmissible in eivil law, it was incorporatgd\

175 The law was made uniform '

into the Civil Code of Quebec.
for the ten provinces, unlike the situation in the United
States where the Wrongful Death Statutes may differ from (

state to state.

Then, in Canada, if an air traffic controller
negligently causes the death of somebody, the consort of

that person, his ascendant and ‘descendant relatiyes have

© the right,’withih a year of his death to sue for their

1

damages.

The uniformity stops however in a joint, action

against the céntroller and the carrier if the flight was

(174) (1847) 10-11 Vict. c—6.
(175) 1056 C.cC.




i

] v)’ 1 -

[}
I3

one governed by the Carriage by Air Act. Then, the list

of members of the family having a right of action against

the carrier is much more liberal176 and the delay extends
177

to two years intead of one. This signifies that differ-

\

ent persons would be allowed to recover depending on who

1 -

is found responsible, controller or carrier, .and that in:

case of contributory negligence some of the claimants would
N L\
N \
recover only part of their damages. . .

%
4 .
. Al
f

2.1.7 Defences \ ‘ :

]
A

No specific defence is mentioned in the cra.

However, non observance of. special mandatory provisions

\

of the Act, such as the ones relating to the notice of

claim, could bring the rejection of the action. ' \

)
3y , \

Otherwise, all the available defences to a negli-

gence action, factual, procedural or legal, can be used b§

' y
the government. . ~

\ \

R ' b . N Y
i, ,‘\\5»

2.2 Standard of care of ATC in jurisprudence

2.2.1\ Canada

L

N \

" There are still very few cases involving air

traffic controllers in Canada; this makes it difficult to

. A

. (176) Carriage by Air Act,’SChedule II, art.l:

"In this paragraph the expression "member of
family" means wife or husband, parent, step-
parent, grandparent, brother, sister, half-
’ . brother, half-sister, child, stepchild, grandchild.
(177) Art. 29.

x
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The earliest case was Grossmgn v. The Kingl78

LN

'airport and ran into the side of an open dxainage ditch.

Plaintiff's action wa dismissed because thz{fﬁphequer Court

%
came to the conclusion that the pilot had failed to take

reasonable care by not calling the rxadio range or taking

» 2

any other step to inform himself of the conditions on the

landing field. Evidence had revealed that the ditcheg\

»

constituted no danger and were easy to avoid,by pilots .
having prévious knowledge of them. However, the judge

agreed that, had not the obstructions been obvious to those |
i 5

u51ng reasonable care, the Crown wquld have been llable for

) , \

negllgence in failing to give adequate warnlng. One way of

discharging that duty to warn, according to the judge, was,

through control towers or radio ranges located at the air-
A % . ' i
A}

port.

The following principles can be drawn. from the

. Grossman case: a) control towers employees do owe a duty of
?\ 3 LY

b

care, at least when it comes to warning of obstructions on “
‘the ground; and b) if they fail to discharge that duty, -
the Crown can be sued for negligence. % .

N

(178) 3 AVI 17472 (Exchequer Court of Canada, 1950).
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The next case, Sexton v. Boak came more than

©

t&enty years laﬁer. The action arose out of the crash of

a small Aztec aircraft'in the vicinity qf Vancouver ajirport

i

where he was supposed to land. None of the four occupants

S

survived. The accident was found to have occurred as a

result of wake turbulence created by a Boeing 707 which had
landed just before. The pilot of the Aztec had not yet

sought‘of received clearance to land but while on approach

controllers had adv1sed him and the pilot of the Boelng of

R
VU
\

" each other' s.presence. '

N
EN\Y

The widows of Euo of the passengers Hrought an

«

action against the estate of the pilot 'and against one con-

;trolle};-thé eétate took third party proceedings against

' that, controller and one of his colleagues. ‘The allégations"

[ 1y [EY

of- negllgence agalnst the controllers referred to fallure

AR

elther to warn Qf turbulence or 'to direct a separation

Yo distaﬁce that would avoid the. hazard. .

4

N \

:
1} » \
\

)

‘\Thq judge reviewed the leading U.5. wake turbu-

|

A N X . . . )
lence dqcisions, inclualng Hantz, but held that prior'to

. landlng clearance, and while on visual flight rules, the

+

res§0n31b111ty for adequate separatlon lies with the pllot

N

and was not the ‘concern of control tower opetators. s

N " X

(179) 12 AVI 17851 (British Columbia Supreme Court, 1972).
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T;o elements seem to havg influenced this decision.

First, the fact that the accident happenéd before clearance
had been given and second, the fact that the pilot was fly-
ing VFR. The judge recognized that control tower personnel
take on a much larger share of the responsibility- in IFR
conditibns and when the‘aircraft is close to the runway.

He admitted also that if the controllers see a dangerous
situation developing they "may" be under a duty to warn.
Although reluctant to go as far as they do, the judge in

v

the Sexton case was clearly influenced by contemporaneéus

American jurisprudential rules.

Two years later, in 1974, the Churchifl Falls Conrpo-

180

ration case. was judged by the Federal Court. The facts

were the following: on November 11, 1969 a small jet air-
craft left Churchill Falls expecting to land 23 minutes later
at Wabush: both places are in Labrado;, Néwfoundland. It
crashed iﬁto a sheer vertical rock face in an open pit mine
at Wabush, killing &Verybody on board:& )

oy :
Controllers at the Moncton, New-Brunswick, area

control center who were responsible for the region were sued

-ttt
A A

“for negligence. They had issued a clearance according to a

(180) Supna, n. 149.
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.currently app’ovgd ingtrument approach pattern but on the :

_Yet, the court

pxocedure and on a beacon that Had been cancelled by the -

istry of Transport six months earlier. Controllers and

the

pilots had been given advance information concerni

new procedure and the new beacan and been instructed to .

destroy the old plates containing the procedure on the old

N

beacon d replace them with the new ones. The pilots,

N

having only the new pléteé, followed the new procedure but

on the old\beacon, - missed -the runway and crashed.
§ . - e
—

"

To\ summarize, the airplane executed the- only

wrong beacon, ®s instructed by air traffic control.181

¥

oncluded that' the crash had been caused . K
solely by the ne ligehce of the pilots and that although
the air traffic cdntroller had failed to exercise the degree

of reasonable care \required of .him, it was not the cause or =

even a partial cause\ of the accidqnt.

The court baéed its rather surprising conclusions
- \
on the grounds that when a pilot received a clearance he
has a choice to accept it or question it and if he accepts

it he is responsible for executing it. Once accepted, it .

(181) See kéenan, John i., Case Law and Comments, 42 J. Air L. & Com.
28, 1975. -
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* " ticism is justified particularly since the case involved .
L] ‘ - R

is not the-¢ontroller's duty to monito;,the aircraft's

descent, separatlon of alrplanes 1s hls prlmary concern
- and duty. ' . o v E ' )

s

In trylng to establlsh the standards to be applied
to ATC servxces, the judge states that "aviation safety
requlres the efforts of air trafflc controllers and pilots,

their efforts complement each other..." which would lead us

B

to believe that he is going to apply the theory ‘of concurrent

duties} However(.he soon reverts to the earliest concept- of

\

»separation of aifc;aft as only reeponsibility of ATC.

-

The decision has-been properly cr1t1c1zed182 Jjas

prége;tlng a refusal to even consider the establlshed prln—

ciples of American jurisprudence on the matter. ‘The cqlﬁ

IFR flying.

' As expressed in Todd v. Undited Stateblas the - :
clearance given "was not reasonably designed to insure the
f / . .

1

safety of the airc:aft" and therefore should.have been regard-

&d as negligent. : 0 ’ J

i - . ¥
“ L /\\ , i . )
'(182) Idem, at 30. ) . e

(183) Supta, m. 83.
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2.2.2 - Australia

A few cases'involving air traffic controllers have

'come be fore the Australlan courts; it is appropriate to 1look

at them smce Australia and Canada share the same common law

~~
tradq.tlons.

o

/

<

The existence of a duty, owed by ATC services to

aircraft operators, to take due care for the safety of air-
craft under their control has been recognized in Txaans

Odeanic Aimways Ltd. v. The -Commonwealth of A_u&/tn.culx;a..l,sz’

)Plain,tiff"é’_s’eapla'ne had crashed because the buoys marking

the landing path had moved with the tide. The fact was

"-‘ ‘known to ATC but they falled to warn the crew, A The Common- '/

wealth was held to be bound’ to -give clear warnlngs of special

precautlons to. be taken by crew before a landlng strlp con-

trolled by ATC could be us_e,d safely.

L The next case, N«cchou v. Simmonds®® involved '

t.he coll:.sion ‘at landing of two small aircraft flying VFR..

" The court found ‘both pilots equally negligent in that they

- 'failed to keep a proper lookout. But, the controller was

found ‘to be guilty of even greater negligence, because he

@

(184) High Court, 1956 (unreported) - '
(185) (1975) W.A.R. 1 (Supreme Court of WeStern Australia)

)
. }’
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had been aware that both planes' were in the course of land- *-

. ing and took no action to try to avoid the accident. The

courtlhelci that a duty of care was imposed on the air traffic
control o6fficer, if no other 'competing duty precluded mhim
from doing so, to keep a lookout-for aircraft monceuvering

in controlled airspace in the vicinity of the tower and warn
them of dangerous situations. In the court's opinion, the ‘
fa‘ct that both planes involved': in the case were_ flying VFR
did not substantially modify the extent of ATC's duty. Con- .
sequently, the judges assessed the.liabi}ity of the ‘parties

as follows: 30% ‘fc"r e&ch pilot and the. re.maix}ing 40% to the

—
.

controller.

Liability was apportioned the same way in Australian

" National Ainfines Commission v. The Commonwealth 0§ Australia

186 14 that case, a Trans Aus-

and Canadian Pacigic Ainlanes.
tralia Airlines aircraft taking off from Sydney airport
collided with a Canadian Pacific airliner which had just
landed on the same runway. It appears that the crew of the

\
CPA airliner misunderstood taxiing instructions of the tower

and backtracked into the departing TAA aircraft. CPA air-

Iine was found negligenE in. that its:_;,gilot had not questioned

o~

( .

T o

. 5 ‘
(186) (1975) High Gourt
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wt;at should have seemed a surpri'sing instruction; TAA was
found n?qllgent in the same prOportJ.on since its pilot had
done nothing to abhort take-off or cllmb at a faster rate
ohce he saw the other aircraft on the runway. But thg
controller was found liable to a higher degree for iséuing
a take-off clearance without check;.ng'first if the runway.
was clear which the court held to be "a serious departure
from 1l:he standards of thg' reasonable m{ap“. Safety 1.n the:
prevention of collisions was held t;o be the primary res- -

ponsibility of ATC services.

It is apparent that if the standard of care
applied to controllers by 'the Australian coufts" are not
guite as onerous as the American, they ére"certainlyca lot
stricter than the Canadian. One Qinté'regsti.ng feature of ‘

the last two cases is that, unlike American judges, the

Australian courts do not find the need to fix responsibility

on one party only. This flexibility, besides being more

consistent with the realities of aviation accidents ,V renders

unecessary the use of what one author has called "tortuous A

187

techniques of legal reasoning"™ °'in order to, find the proxi-

:mate cause; of the .accident and probably produces more equi-:

table results:

(187) For a more detailed comparison of U.S. -—Auatralia decisious on AIC
liability, .see Booth Tan Jeffrey.;''Governmental Liability for Aviation
Accidents caused by Air Traffic Control Negligence", 1 Air Law 3, 161,
1976. .

fa4
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CHAPTER 3: THE WORK OF ICAO

3.1 The braft Convention on Aerial Collisions

lLiability arising from aerial collisions had.long
preoccupied the international community. In-the thirties,
CITE&A.studied thé problem and prepared various draft
conveﬂtions bpt*séw its work interrupted by World War II.

After the war, it was carried on by the Legal Committee of

ICAO, jointly with the drafting of the 1952 Rome Conven-
188

‘tion. In 1949, it was decided that the two problems,

aerial collisions and damages:to third partiés on the sur-

face, should be treated separately and ‘the Legal Commit tee

. prepared a first draft convention on aerial collisions which

was ready in.1954. The Assefbly decided in 1959 that in
view of the new developments in civi} aviation, tﬁe draft
should be revised and the Legal Committee undertook th&
revision at its.13th Session, held in Montreal in 1960.1%8°
It was dﬁring the discussidn éver éhe draft
Coﬁvéntion‘oﬁ Aefiél Collisions that the question of the

liability of the air traffic control agencies first came up.

.t

(188) ICAO Doc. 7601-LC/138, Annex C. Also Matte, Nicolas M. Tréatise
on Air-Aeronautical Law, Carswell, 1981, at 581.: -«
(189) Mankiewicz, René H., "The ICAO- Draft Convention on Aerial Collisions",

30 J. Air L. & Com. 375 1964 . o

LY
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" The. Delegate of Switzerland pointed out that a large part
of the collisions were due to acts or omissions of air
traffic control employees. Considering the ever growiﬁg

_number of aircraft in service and the ’increasing speéd and
height they would be able to attain, the role of these
agencies was likely to become more ‘and ‘more important in
£he ‘future. He comeﬁted on the international agpect of
air traffic control, whereby an agency located in a parti- ’
cul'ar country controlled aircraft flying outside that coun-

try. Consequently, he said, there was a distinct interest

in drafting uniform international regulations éoncerning
190

-

their liability.

- It soon appeared however that the subject raised

a series .of very compiex problems. 1:\In most }:ountries, air
traffic control was‘; provided by government': bodies and there

ST weré deep divergeﬂcies in the national laws regarding State

liabi;ity, ranging from liability without limits to .complete

Y
-~

immuxiity from liability. Fﬁrthermore, it was submitted that
the liability of ground control, authorities did not arise

inh relation -to aerial collisions only but could be implicat-
ed in several other types of accidents. The Committee then

- adopted a proposal not to deal with the matter within the

(190) ICAO Doc. 8137-LC/147-1, at'171.
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=
framework of the Cénvention on Rerial Collisions but to
include it as a separate item on its Work Programme, among
the subjects of no priori'ﬁy and the Secretariat was asked
to gathetY documentation for the Members. In the meantime,
the work on a new draft Convention on Aerial Collisions was
to be continued and a ;'xew Subcommittee was appointed to

that effect.,

The General Assembly met in Rome in 1962 for its
1l4th Session; during this‘ meeting the subj:ect of the liabi-
lity of the air traffic control agencies was given priority
by the Legal Commission who further recommended that it be
first studied by a subcommittee. The Legal Committee met /
soon thereafter and decided to establish such a. subco'mitﬁee
whose broad terms of referen-ce would be to "study the l;fLa—'
bility of air traffic control’ agencies”. »Several Delegates
were not corvinced that international regulation was necéssary
or even possible but they agreed that the problem should be’

explored. F

Two documents were filed at the 1l4th Session: one
by the Secretariat of ICAO and the other by Switzerland.
The Secretariat 's paper provided a brief description .of the
various components of air traffic control services and a

survey of how some Contracting States approached their

liability. The comments of Switzerland expanded on the views

Ead e 2 B n Lt | T At Linmsenrieis
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it had expressed at the 13th Session concerning the impor-

\

tance of studying the problem and outlined the. direction

they felt the study should take.lgl . T

3.2 The i963 Questionnaire

,The Subcommittee organized its work with the - ;
following basic objectives in mind: a) to ascertain whether
it was necessary or desirable that there should be inter-
national regulation of the problems re;a%ing to the liabi-
lity of air traffic control agencies with respect to cases
whic% have an international character, and b) to ascertain
wh;t'methods should be 'used to settle the problem: amend-
ments to existing convention, a new separate convention
dealing exclusively with the liability of ATC, or a con-

vention dealing with ATC and aerial collisions.192 T

In addition to the two documents mentioned earlier,

Members of the Subcommittee also relied on the answers to

a questionnaire sent by the Secretariat in December 1963,

first to the States represented on: the Subcommittee. and later

on to other Contractiﬁg States.193

(191) IGAO Doc. 8302--LC/150-2 at 158-and 184,

(192) ICAO Doc. 8582-1C/153-2, at 13.

(193)LC/SC/LATC No. 1 (questionnaire) LC/SC/LATC No. 3 to 14 (replies),
See Appendix A.
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it assumed liability.

-was not included;

- only.

caused.

Replies were received from twenty-seven govern-
ménts; all of \them were responsible for the provision of -
ATC sérviées in their country, either directly or indirect-
ly or through association with other countries, or, in one

case, through the establi;hment of a.private company in

which the government was the major shareholder and for which
194 . S

-

While none of these States had enacted specific
legislation to regulate the liability of their AIC'servicés,
twenty-four of them allowed 'suits against the government,

based on tort or delict, in cases where damages occurred

_as a result of a negligent act or omission of an ATC employee.

- In every case, if fault was proven; compensation was allowed

without limits. Two countries retained State immunity except

AN

for very specific exceptions, among which negligence of ATC

195 one accepted liability based on contract

136 Only one State had a system based on objective lia-.

97

bility1 and none had presumed liability; one country éoh-

sented to be sued only when the employee~or agency did not

possess sufficient assets to compensate for the damages
198

~

(194) Switzerland.
(195) Philippines and Sweden.

"(196) Trinidad & Tobago. Moreover, a fi{af had to be obtained fifstifrom
- the Governor-General. . . X

(197) Spain. -
(198) Mexico.
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Although the point was not discussed in each of

allowed the claimants_ tdo sue the negligent employee per-
sonally if they chose to do so; only Japan assumed exclu

sive liability for government employees. 1In some cases,

~

“the twenty-seven sets of answers, it seems that most also

the State could ask its employee to reimburse the amounts

-~

paid, sometimes as a general rule,‘oﬁher times only in
cases of gross negligence or willful misconduct of the

employee. .

-

.;' .
3.3 Report of the First Subcammittee on the Liability o

£

ATC Agencies ' .

The Report of the Subcommittee was introduced

the 15th Session of the Legal Committee, in September

199

1964. The Members had reviewed the various reasons in

[y

favour and against the establishment of an international

regime and reached the conclusion that such internationa

rules would be useful and that their usefulness would even

increase in the future. They felt unable however to pre

the extent of the difficulties that this undertaking would

(199) LC/SC/IATC No. 19.

at

1

dict

200 .

rentail due t$ the limited amount of infdrmation available.

(200) While preparing this Report, the Subcommittee had only the answers

to the questionnaire sent to Statesrepresented on the Subcommittee;

later, the Secretariat also sent it to all Contracting States and their

replies were also considered during the 15th Session.
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. The relationship that the new rules would have’ with exist-

\ o .

iﬁg private air law conventions such as Warsaw and The
Hague, Romé and the Draft Convention on‘Aerial'Collisibns
were examined and the Members forésaw the,possiéility'of
copflicts. No-definite conclusion was reached.concerning
the necessity of a separate convention but if there was |
gbing to be one, the following topics might be included:
(1) Scope of Convention;
i (2) System of liability;
- (3) Limitation of liability;
(4) Parties liable; .
(5) Parties entitled to bringiactions;
(6) Defences;
(7) Security of liability;

(8) Jurisdiction;

The Subcommittee offered comments and suggestions
'6n,each of these topics. The Report was considered by the
lLégal Committee during the 15th Session and the decision
was taken to pursue the study. The Committee .reached an ' |,
agreement on several points, namely:
/ a) the definition of ATC services falling within

the scope of the Convention would be a broad one;
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b) the Convention would apply ‘wh?.tevrgr the postt;re
of the aircraft, whether in flight, on the surface, in move-
ment or not, prévided that it was under the control of an
ATC service; .'

c) the Convention sholxl‘d have a system of liabi/lj:ql:y ,
based on fa;Jlt; . . ' &

d) it should provide for a limitation of liability

in a reasonably high amount.

There was no agreement on questions of direct and
recourse action, apportionment of liability and the provi-

sion of security.2°! YL

It was further decided that a second questionnaire
would be sent to Contracting States asking for their opinions
on these points agreed upon by the Committee. 'A second Sub-
committee would study t-;he replies and then consider whether

. it was. appropriate to draw international ruies and, if so,
either prepare a draft convention or at least formulate

-

precisely the points which should be considered by the Legal
Committee .- The second Subcommitte§ was also instructed to
explore the possibilities which might arise in relation to

other conventions.

(201) ICAO Doc. 8582-1C/153-1, at 131 et seq.
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During the 15th Session, the Legal Committee dlso
studied and revised the new draft Convention on -Aerial
Collisions bui;,_q%cided to delay its presentation to a diplo-

matic Conference until the wviews of.States on the relation-

ships between aerial tollisions, the liability of air traffic
N - AN

control services and the Rome Convention were better known.

3.4 The 1964 Questionnaire

0

‘In accordance with the decision of the Legal

Committee a second questionnaire was sent to the States in

202

November 1964. Then, the second Subcommittee convened in

Montreal in 1965 to study the replies and comments received

by the Secretariat.. A report was prepared and later present-

ed to the 1l6th Session of the Committee, in Septenmber 1967.203

Of ‘the forty answers received, a substantial major-
A,

ity was in- favour of establishing international rules for

the -settlement of damages caused by ATC activities, or of

e

studying the f:ozjmulation of such rules. If a new Convention
were to be drafted, most States preferred that it contain a
system of liability based on proof of fault, with limits,

although it was agreed that to try to recommend specific ’

~ones would be premature. . i

(202) See Appendix B.
(203) LC/SC/LATC No. 32.

!
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' i)éafe operation of the aircraft" be included:
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| ; The answers were far moré(diéérsifie& when it

came to defining:thé services and facilities to which the
proposed convention would apply. The aubcommittée recommend-
ed that a broad deflnltlon be retained and that "all nav1-‘

gation services and facilities providéd for a pilot for the

In its report; the  Subcommittee fully endorsed
oLt . V
the view that it would be appropriate to draw up interna-

tional rﬁleé'concerning the liability of ATC agencies but -

felt that thlS objectlve should be attained in two stages. ™

iy

The flrst stage would 1nvolve the formulation oﬁ principles
whlch would serve,asfthe basis for the new rules and the

- second would be the actual drafting of the rules.

At the thh Session, the Legal Committee agreed

with the-opiﬁion,of the Subéommittee:that'thefnéw'inter-
hétionalﬁregglation should be comprised in a separate con-

_ggﬁtion but without brejudice'to any future action towards
s - .
the consoljdation of various related conventions. It was

ET N

- e Nk . 7 . .
sfurther decided that the Subcommittee should continue its

a

-study of the question. However, since the major part of

the sevénties was dedicated to solving the more.urgent

.7 problem of aerial piracy, the Subcommittee did not hold any
€ al | ,

4 - other meeting and work was also'suspended‘at the Legal 7

.. Committee on this matter during the next decade. L

. .ﬁ!\ ’ r ' . ‘t :V“ a oo "’\'_‘
B . . . Iy
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' Status of -the Aircraft Commander; 2) Liability of Air Traffic

- 125 -

%&5 _Recent Developments - ° N R e

o

¥ The subject of the Llabilxty of Alr Trajf;c . L'n
Control Agencies resurfaced in 1979 when the 24th Sess:.on~ B

of the‘Legai'Commlttee undertook to rev1se lts Work’ Pro-
gramme Some Delegates belleved the sfudy of. the Legal

\
Status of the Alrcraft Commander to be more 1mportant~

~others felt that ATC llabllity presented more pressing

problems. Some sa;d that because of thexr cldse connecﬁ‘

tion the two issues should be consideredwtogether; other - .

th0ught wiser to amalgamgte the questlons of Aerlal Colli~"

sions and ATC liability.
The following order was finally.adopted: 1) Legal

‘ ~ 204 -

" Control Agencies; 3) Aerial Collisions..

4

During the -23rd Sessionfof the Assembly, the Legal

t

Commission reviewed the Genéral Work Programme of the Legal

" Committee in order to adjust it to the anticipated develop~ -

ments and requirements of .the international civil aviation o

of the eighties.zo5 The Commission determined that only - : o

problems of sufficient magnitude and practical importarce

o -

. (204) ICAO Doc. 9394-1C/184

(205) ICAO Doc. 9314-A23-LE .
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requlr;ng urgent lnternatlonal actlon should .be put before

the commlttee and thxs should be the test in the future for .

,any ltem to be 1ncluded on the Work Programme.

- {;, .Fdlloeiﬁé‘ihééé’recommendations, the Assemblj
decmded that a new, more prec1se and detalled questionnaire
would be sent to States and international organizations in
orde;_to ascertalnAwhether or not the' subject of ATC liabi-

lity eonfefmed’to the test. ’

©3.6 " The .1980.Questionnaire -

The Secretariat prepared a questionnaire, under
. . . '\\ ~ .

the instructions and directives of the Panel of Experts on -’

the General Work Programme of the Legal Committee whicﬁ'

was to analyze the answers.206 Thirty-seven States seﬁt"

4

replies and comments but only twenty-two of those were

received in time to be’ eon51dered by the Panel.
In its report, submitted-to. thée 104th Session of-

the Counc¢il in Augqust 1981,207 the Penel of Experts point;

ed out that a great majority of States, according to what
they wrote, had not yet encduntered any practical problems

LY .
in this field. Consequently, conflicting views could be

(206) See Appendix C.
{207) ICAO Doc. 9359-C/1066
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found among the experts themselves as to whether the study
- s - y [ ‘ "“

'sﬁeuid'be buréued, given a'lower priority or simply abandon-:

L

ed eitogethet.‘ In thé end, they recommended that the item

~ ¢

be. retalned but not: presented to a subcommittee or to the
Legal Committee itself without‘first having been reseatched'.
thmxnghly by the Secretariat or Rapporteurs and that nothing '

be. done before that basic research was completed.

[N

- -~

However, one ‘has: to be caut;ous when draw1ng : - ;:

conclusf¢¢; from. the report of the Panel of Experts. Out

‘a

of ICAO's then total membershlp of 148 States. only 32 sets
05/9956Ers were furnlshed to the Panel. ‘thle this may be-

because of lack of interest or lack ¢f problems, it might

also indicate lack of relevant information and lack of time,

financial resources and manpower to research it., It is also

to be noted that some States which had claimed to be faced

with pressing problems concerning ATC at the 24th Session - - ,
L ‘ . S o ) ’
of the Legal Committee answered in the negative to that -

particular point in the questionnaire. It seems equally
anomalous, even if one keeps in mind other factors, that

so few cases concerning ATC operators have been filed before

the national courts of most countries while there were so

many in the courts of the United States. " L ‘ e

A
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. pfivate law and public law;
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2

Accbrding to the Panel, the féilowing points,
inten alia, deserve further sthdy:’ l

. - the delimitation of the jurisdiction of the ATC
agencies in relation to the authority of the aircraft
commander;

- the delimitation of problems falling under

'~ the problem of -liability in case of failure of
computerized ATC equipment;
- the protebtion)of the individual dontrollér

against excessive liability.

Discussions over the report continued at the 25th
" 208

£

- Session of the Legal Committee, in April 1983. After

more than twenty years, States still could not agree that a

new international instrument was desirable. Many of them

{
reiterated that the matter should be taken care of by domestic

—

legislation; one suggested that international regulation.af

technical nature, incérporated to the Annexes of the Chicago -

Convention, would prove more practical and easier to achieve.

Once again, the consensus was' to the effect that:

more study was required, specially since the technical,

operational and social developments in the field_hight have

(208) ICAO Doc. 9397-LC/185.
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serious work on the question in the early seventies.
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made the ear¥kier work of the Legal Committee-irrelevant

today. The Delegates shared the opinion of the Panel that

such research should be performed either by the Secretariat‘,

‘or by Rapporteurs.

3.7 Argentina's Preliminary Draft Convention ,

f

[

Argentina firmly believes that ATC liability must
be regulated at the international level and has started
209
A committee was appointed to brepafe a araft convention - -
yhich'was first presented at the VIth National Argentine
Confefence on Air and Space Law held in Buenos Aires in 1972, .

Studies were continued afterwards and the draft was again

submitted at the 25th Session of the Legal Committee in

1983.210

Briefly, the Draft Convention present the follow-'
ing basic featureé: -

- | - it favoprs a very broad definition of the
services and of the kin@s of airctgﬁt the ¢onvention woﬁid
cover (art. l & 5);

- it identifies the international elements and ¢
circumstances and the fype of damages which would make the

convention applicable (art. 3 & 4);

(209) Perucchi, H.A., "History of the Draft Convention on Liability of
Air Traffic Control Agencies", 8 Air Law 241, 1976.
(210) LC/25-WP/875-39. See Appendix D. ;
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- it supports a system of liaﬁility based on fault,
except in the ¢case of failure of electronip equipment or
fallure to disclose documentary evldence for which there
would.be a presumptlon of - llabllity (art "7 & 8),

- it states—tha; the ;lablllty myst be limited and
links the liméts, éccordiﬁg'to;the daﬁagglcausedg.to the

gxistiné air law conventions (art. 10, 11, 12 & 14).

Moreover, the Argentine. Preliminary Draft Conven-

ﬁion’on the Liability-of Air Traffic Control Agencies deals

T

with mdbt other legal and procedural aspects of an action

agalnst these serv;ces- lnternational or multinatlonal ATC

agencies, evxdence, jurrdectlon, appllcable procedura; law,

currency conwersion, prescription, guarantees, etc. . It

constitutes a concrete and valuable contrlbutlon to the.

study of this questlon and provides useful guidelines for

further work.
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CHAPTER 4: A NEW CONVENTION

4.1 The Need for International Requlation - E

3 i

States have never been able to reach a conéénsus
when it came to deciding whether or not there wasla real
need for an international solution to the liability df ATC ;////
fagehcies. Today, many still feel that the matter is w 1
taken care of by domestic legislation and that no problem

of sufficient magnitude justifies such a complex and time-

consuming undertaking. On the other hand, others feel that

an international agreement is, if not necessary, at least

desirable.

We will review hereinafter the arguments most

1

frequently given in support of either position.

4.1.1 Uniformigy;%g Private Air ﬁaw ’ :
The need, or wish, to make the rﬁles of liability
\
in private air law as uniform as possible is the motive most
often put forward in favour of drafting international |
regulation of ATC liability. Collaboration to achieve the
highest practical §egree of uniformity in regulations and&

organization in relation to "aircraft, personnel, airways

and auxiliary services" is one of the obligations States have

\
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contracted when they signed the Chicago Convention;211

uniformigy had also been the raison d'étre of the Warsaw

212

Convention. Such uniformity was said to play an important

role in the imﬁrovement of air navigation and in the promo-

‘1

tion of safety.

- -

While uniformity for its own sake might not have
sufficient validity as a goai, iét'us se? if the lack of it,
between national iaws and between other intérnational con-
ventions, could cause serious problems in accidents. where

the negligence of ATC services is involved, vy

4.1.1.1 National Laws

Although ATC émgloiees pexrform accbrding to £he
intgrnational standard and practices of Aﬁnexes 2 and 11,
and although civil aviation operations are oconducted under
conditions wﬁ}ch‘have been internationalized to a high degree,
their liability is evaluated according to the varxing norms
of national legislation. In other words, "the controller ‘
comes ' under the aegis of national'iaw while carrying out

intéfnational law-".213

A}

[ .
(211) Art. 37 SN LA
(212) Preamble ) . b
(213) McCluskey, E., "Legal Liability of the Coptrbller", The Controller,
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Aécordiﬂg to the replies to the 1%80 Qﬁestionnaire,
no country has yvet enacted a specific legislation concern=-
iné th&ﬂliabiliéy of its ATC services. Consequeﬁtly, the
general principles of law in force in the country apply,
creating vast disparities in the 'tfeatment of ATC employees

from one country to.another.

i

First, the controller is dependent on the legal ,

system of the country which employs him. 1In socialist States,

the controller has a legal duty to apply the p:oviéions of
the aviation code and other rules issued by the competent
Ministry. When a violation of these rules leads to an
accident causing damage to person or property, the céntroliefb
is held criminally responsible; moreover, criminal liagility
can be invoked even when no accident has occurfgd but the

risk of acci@ent has been created.214

The contraller is-
bétter protected against criminal suits in civil and common
law systems in which intent, gross neglidgence, or reckless;~x
ness ;mounting to intent, would have to be proven for the
offence to be treated as a criminal one.215 The possibility)
however, cannot be ruled out. The International Federation
of Air Traffic Controllers Associations (IFATCA) cites as

an example the decision of the Appeal Court of Cagiiari

"

(214) Idem, at 25.
(215) Avgoustis, Andreas, "The Controller's Legal Liability", The
Controller, Vol. 14, No. 4, 1975, at 19. )
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(Italy) of February 21, 1984 regarding the crash of a DC-9
into a mountain close to the airport and for which the

Italian controller was given a 28-month prison sentence.216

Civil liability also reéceives a different treatment
from one legal system to the other. 1In all cases the
employer is liable, according to an IFATCA study'based
on the "International Survey of Civil Liability of Workers"-
done on behalf of the International Labour Organization

217

(ILb)w But it also appears that in most cases the liabi-

/

lity of the employer does not prevent simultaneous or‘parailei

action against the employee who caused the damage.

| In the socialist countries of Europe, the liabi-
Iit& of the employer is based on the principle of the liabi-
lity of the economic unit to third parties. But, if the
employer has had. to compensate the victims on behalf of the
controller, he may seek repourse'against him through a special
provigsion of the code of these countries called "matefial
résponsiﬁility") a form of liability sud genenis which allows

the employerﬂto recover damages from the employee.

In civil law countries,nthe liability of the

employer is based on the fact that he is the commettant; the

(216) ,IFATCA '85, WP-66, dated January 16, 1985.
£217) IFATCA '77, WP-34, dated'Febrpary 10, 1977.

)
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-"government will be held liable for the fault of the con-

troiler provided the latter was aéting in the course of .

his empioyment. If the fault is judged to be a persdnal

one, the controller could be sentenced to pay for the damageﬂ
himself. Some countries have made by legislation the employ-’
er solely resbonsible to third parties fof what they consider-
ed to be "special risks", spch as railyays, goad transport,
aviation and mining; a very'small number have excluded the -
poss?bi}ity of recourse action against the employee in ail

cases, but most other civil law countries have retained the

4

' right to obtain from the employee a contribution to iﬁdemni—

ties paid by them to third parties.

Under common law systems, the State will be sued
as employer of a coﬁtroller through the rules of vicarious
liability only %f it has waived its privilege of sovereign
immunity; otherwise, claims will be directed to the-coptroller

personally.ZlB'

The fact that  countries share the same legal
system does not offer. any guarantee of uniformity however :
the notion of fault or ﬁegligence varies from one to the
other. Even within the same country, particularly in fede-
rations, confederations or other types of unions, important

\

(218) For further discussion see McCluskey, E., "Legal Liability of
the Controller", The Controllgr, Vol. 19, No. 2, 1980, at 27.
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differences can be found, sometimes because theé States, °
provinces or other units of those countries have enacted
different laws, sometimes because they apply the same law

differently. We have already observed that in the United -
) Iy . - -

States, the application of state law to cases brought'ﬁgder

the Federal Tort Claims Act could lead to uneven judgments

depending where the .controller was located when he direct-

ed the flight. The same cduld occur in Canada where provin-

cial law governs cases under the Crown Liability Act and

where two legal sysfem5“coexist.

Seen from the claimant's point of view, uniformiza-

tion of the procédural and jurisdictional conditions to be

'fﬁlfilled in order to file a claim, for the negligence of a

controller would also be advantageocus. At the present time,

suits against the State often involve compliance with a

'serigs of preliminary steps which often delay compensation

and might even cause the loss of the right of action.

Curiously, this diversity among national laws

viewed by many as one of the more convincing arguments in

favour of drafting uniform international rules, is held by

others to be.the main reason not to attempt to do ié. They
beiieve that those differences are’already substantiél enough
as to create a major aobstacle towardé reacbing an interna-
tional agreement and that it would be futile to draft a

convention which stands no chance of being ratified.




- 137 -

o

4.1.1.2 . Internatidnal Conventions

i

In recent years, concern over the possibility of

3

conflicts or overlaps of conventions has often been express-—
ed and advocates for a single,>unified system which would
A encompass{the rules of liability of all participants in

L . , y . : 2
international air transport are becoming more numerous. 19

The Warsaw system, regulating passenger liability,

-

. 18" now composed of eight instruments, nine if we are to
count the quﬁreal Interim Agreement, all in variouskstaées_
of ratification. One author has counted eighty possible
combinations or formulas of liébilit§ wiﬁhin the system;220

another comments that the Warsaw system "presents itself by.

now in such a chaotic magnltude of varlatlons that it pro-

bably deserves neither the quallflcatlon as "uniform" nor

the qualification as a "system“.221

q
4

(219) BYckstiegel, Karl-Heinz, "Coordinating Aviation Liability",

Annals of Air and Space law, McGill, Vol. II, 1977, 15. BHckstiegel,
Karl-Heinz, "Some Recent Efforts for Fundamental Reconsideration of

the International Aviation Liability System', Annals of Air and Space
Law, McGill, Vol. V, 1980,-17. Mankiewicz, Rend H., "A Galaxy of:
Unified Laws will Replace the Uniform Regime Created in 1920 in Warsaw,
or the Death-Blow to the Uniform Regime of Liability in International’
Carriage by Air", Air Law, Vol.-I, No. 3, 1976, 157. Matte, Mircea M.,
"Should the Warsaw System be Denounced or Integrated", Annals of Air

and Space Law, McGill, Vol.-v, 1980, 201.

(220) Bédard, Charles, '"Le systéme de Varsovie: complexités, flexibilit&",
Annals of Alr and Space law, McGill, Vol. II, 1977, 3.

(221) Supnra, n. 219. °
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~‘l:i.i:y_ffor'c:lama\gé‘. caused by foreign aircraft to third parties

i

o

“The Rome Convention, which deals.with the liabi-

‘on the surface, is based on a system of absolute liability

of the operator.“',’It J,mas‘ had up to now.a poor record of
ratification ;vand work towards its revision has not made it
more successful. 'As for 'the Draft Converltlon on Aerial
Coll:.s:.ons, whlch contained a dual system of fault and

presumption of fault llé}alllty, it has known no furthe:;

devel\oﬁaement since 1964 .. ‘ ) ) ‘ .

Apprehension has been expressed that this intri-

-

- cate and corifusing situation might render claims against:

controllers increasingly attractive, as has-been’ the - trend

these past" years for the aircraft and components iqanufac-

A

_turers. Not only are the governments, as employers of

control tower operators, generally solvent defendants, there

is :also, the added benefit of unlimited liability. since -

there is little hope of consolidating the Warsaw s.ystke"m~ in
‘a near future, and even less of introducing a single regime

“under which aIl liability for damage resulting from air

sraffic accidents would be channeled, 'some consider it

necessary, to establish’ rules:which would define clearly the

extent and modalities of ATC liability in order to afford

them and the:.r employers better protectlon agalnst lengthy

—~—

and costly lltlgatlon. S
‘5)‘ .
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Against this argumeni: are those who are reluctant

‘ _¢to add one more international instrument to this maze,

believing it would simplj( generate more confusion. They
point out that the present system has served us well and
still ﬁrorks in spite of its complexities and lthat several
o.f the difficu}ties envisioned over the years were of a
purely acallemic nature and have never materialized.:

3

.4.1.2 International Character of ATC Services

‘

Theoretically, employees of ATC services arec

subjected to the municipal law of the juridisdiction which

- employs them. In practice however, the situation is far

more complicated than this statement would lead us to

believe. \McCluskey notes that, unlike any other profession-

ail, the controller can be involved with several legal systems

while never leaving his place of work. He cites a study
conducted by IFATCA on this question which was‘presented at

its 1979 Brussels Conference.

The study tried to determine the number of FIRs

- where there was a different legal system right across their

boundary, whether of civil law, common law or socialist law.

" This is relevant for several reasons, for instance:

a) the adjoining FIR may be'delegated airspace where the

. controller performs under different legislation;




;T

i
3

b) it may be part of the High Seas over which only the

Rules of the Air apply:

¢) various an'omalies'may also affect the status of a FIR
o

such as States claiming international waters as national, |

@

Abomdary disputegs, States not complying with ICAO procedures.

" With the collaboration of its Member Associations

1

plﬁs iﬁdependent States and international organizationsg

which pfovide ATC, IFATCA examined more than 170,000 FIRS.

MeCluskey summarizes the findings as follows:

wf

*Out of 52 Member Associations not one
could guarantee to be controlling under
its own Municipal law, 50 were involved
with dissimilar systems, 47 were involved,
with control over the High Seas and 23
were faced with political anomalies.
Looking at the rest of the world, again . »
no controller was guaranteed never to
work outside his own system of Municipal
Law; of the 115 ,States examined, 94
control over the High.Seas, 86 have
dissimilar systems with neighbouring
States and 60 have known political ano-
malies. There story is equally bleak in 222
the 42 overseas territories examined.”

A\

» " These results have convinced IFATCA that an Ca

@

international convention is urgently needed to solve this

problem: if there were important reasons for the interna-.

tional community to standardize the operationé and ‘the
!

\

(222) Supha, ‘n. 213, at 24.

1
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" procedures . there are just as Ni”mportan‘t reasons to stand-
-ardize the liability attaching ta the performange of the

same procedures.

< Another facet of this argun;ent- is sometimes put ‘
forward 1n éuppo_rt of’ reaching én intern;tional agreement:
,theré aAre at preaent'thfee regional organizations whi;:h
proviae ATC services each in their part of the wo::ld.223
-'rhat kind of cooperation betwe‘en‘ States: has seve)ral advan-’
tages and is likely to increase under one form or another
" in the future. Presumably, the extent and the modalities
of their liability will be fixed in their constitutional
Act. It has been said that in timé, this would %ing a
de facto international regulation of the liability of ATC

services which would perhaps be better taken care of in a

larger’,\more representative forum, such as ICAO.

e

4.1.3 The Controller’

Protection of the contrcller is another argqument
offered in favour of an international convention: controllers
themselves feel that the present legal uncertainty in which

they have to perform creates an important source of stress
~

in a. profession which demands a clear state of mind.

L3
.

LS

(223) EUROCONTROL, ASECNA and COCESNA are discussed at p. 160 et 4eq.
% N - .
- - = k\\ ) = - 8
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One of their maiﬁ-cqncérns is the possibilitonf
being faced with a criminal suit following an accident.
While they recognize that deliberate and premeditated acts
should be punished, they would like that proof of intent be

clearly established before criminal liability is involved.

IFATCA has adopted the following policy concerning

criminal liability:22% . /

*IFATCA can never support any controller
who is guilty of a deliberate act which
impairs air safety nor can IFATCA support
any controller who is guilty of criminal
negligence but the Federation must reserve
the right to use any legal means available
to it to protect any member who is accused
of such\crimes.

IFATCA defines that it should be necessary?
to prove mens nea (a guilty mind) beyond

all reasonable doubt before a crime can
exist.

' All other cases where mens nea cannot be > ’ , ,
proved must fall under Civil Law as opposed
to Criminal Law..."
Controllers also worry that because at present,
unlike the carrier, no convention exists that limits their
liability, which might make suits against them and their
employers more attractive. The fact that the scope of their

duties is so ill-defined alsoc makes them all the more

vulnerable. They fear that leaving that definition to the
\ i -

[ -

6224) IFATCA '77; also included in their Draft Convention, art. 9.
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coufts might not take into account the realities of their
profession and weigh the scales in favour of one side to

the detriment of the other. They would like to be protectedr
agains? excessive financial burdens imposed on them either
through direct liability“or through recourse actions when
theiy employers have had to pay damages. They also want to
knoéguh;er which legal system their acts éie to be judged

so that they can get proper insurance or defend themselves
adequately if the need arises. These goals, accor&ing to

i

them, can only be reached through. an international convention.

A Meeting of Experts on Problems concefning Air
Traffic Controllers was convened in i979 in Geneva by the
International Labour Qrganization (ILO). Their conclusions
concerning the controllers' liability were presented to the
Legal Committee of ICAO at its 25th Session.225 They stresseﬁ
the present incoherence of the law whereby, in some countries,
ATC employees may be held liable and found guilty either for
strictly adhering to the rules and regulations or for depart-
ing from them in the interest of safety. They recommended

that in the interest of/;afety and for t&é protection of the

iy .
controller, steps .taken to harmonize the law.

(225) ICAO Doe. LC/25-WP/875~33
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The Mmcern of ILO is the protection of the
controller as an individual: the Organization urged ICAO to
.ensure, if a new Convention is ever adopted, that the con-
troller will not be individually and independently sued for

damages over and above the limits stipulated by that con-

vention. They said: 226

"If an instrument -on the liability of
., air traffic control agencies were to
deal only with the limitation of liabi-
lity of the agencies themselves, a
serious risk might arise that the purpose
of the instrument could be frustrated
by leaving it open to claimants to proceed
against an air traffic controller person-
| ' ally - who would not benefit from any
= such limitation - and without regard to
- any degree of personal fault involved, -
merely in the hope of recovering more ’
than would be possible from the agency".

Protection of the controller and other ATC employees
is, in my opinion, a more practical and convincing argument
than the theoretical search for uniformity in air law.
Protection of the government agencies which employs them is
also.to -be considered. Stepé hawve begn taken very early to !
protect carriers, mainly for economic reasons; these reasons

have the same validity when applied to governments. whose

financial resources are not finite.

(226) 1CAO Doc. LC/25-WP/875-33
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4.1.4 The Pilot

N\
The pilot, and therefore the carrier, would also

benefit from an international convention on ATC liability. !
‘The subject of the status of the 'aircra‘uft comma'nde\f“has

been on the Work Programme of the Legal Committee of ICAO
‘even longer than ATC liability and has not known better
success. It is recognized that tl}e two problems are close-‘-'

ly related and the solution to one would provide at least

a partial solution to the other. There has been over the

years a shift in the. respective duties of pilot and con-
troller. What was before the "p;imary reéponsi.bility of,
the pilot" has become a "concurrent duty" for the two of
them and a clearer delimitation of the jurisdiction of the

ATC in relation to the authority of the aircraft commander .

would be adva.ntageous to both.

~

A convention on ATC would also be useful to deter-
mine whether or not the pilots have an obligation to obey

the instructions of ATC, to what extent and the consequences

of disregarding them. ‘ ‘ .

4.1.5 The Claimant

The main advantage a claimant would 'derive from a
Convention on ATC liability is that States which still retain

their privilege of sovereign immunity would waive it upon

B e o o o < b b
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3

ratification or adhesion. Then in cases where the cause
0

of the accident is attributed to the negligent act or

omission of a government ATC employeé, the claimant would -

not’De prevented from recovering his damages.

It might well be the only advantage since an
international instrument on ATC liability is more than
likely to inco;porate limits of liability whereas for the
time being, in most national legislation on State liabilitys

recovary is unlimited.

4.1.6 IFATCA's Draft Convention

At IFATCA's 15th Annual Conference, held in 1976

at Lyon (France), a draft Convention called "Limitation of

'Legal Liability of the Controller" was submitted by the

Chairman of the Eurocontrol Subcommittee to thg/V/IIth Stand-

ing C:ommit:*t:ee.zz7 It was subsequently amended and adopted

at the 1977 Conference "to become IFATCA policy for discussion

- with other ' Intermational Organizations, e.f. ILO, ICAO, with

a view to have the principles... eventually accepted as the
® »

basis for an International Ccmvem:ion".228

(227) IFATCA '76, WP-31, dated February 2, 1976
(228) IPATCA '77, WP-59, dated March 8, 1977. See Appendix E.
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Although very different in style from the
Argentinian Draft;, its basic principles are similar:
broad definition of personnel and events to be cbvered,‘
liability for fault limited to the amounts of Warsaw, as
amended.\ In addition, it contains several provisions
intended to regulate the liability of the ATC employee
as an jindividual: article 14 limits the amount of his
personal liability in a direct suit to one year salary
after taxes, t':o be shared with other negligent parties;
it prohibits imprisonment for civil negligence and the
use of information obtained durinAg disciplinary action
in court proceedings. Art}cle 15 lists defences availa-
ble to ATC personnel: cont;:ibutory negligence, assumption
of risk by the pilot or owner, written superior orders and
act of God. Article 16 forbids recourse actions from the
employer against the employee when the former has been
sentenced to ﬁay damages unless it is proven tlixat the
employee acted outside the scope of his ‘employment.‘ It
even allows in some cases for the employee who has paid

for the damages to recover them from the government agency

which employs him.

IFATCA's draft also sets forth an elaborate
protocol -for signature and ratification and prohibits any

reservation.

l 3
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4.2 Bases for an International Convention

There .are valuable arguments in favour of an

~

international convention on ATC liability;. but, much of

the value of such a convention\ for all pa;ties involved, .
depends very much on what its scope of application would .
be, which system of liability wo\,\ld be retained and on the
monetary limits which will indubiltably be incorporated to.

it. All its chances of attracting widespread ratification .

rest on whether States can reach an\ agreement on those

3 \
N

modalities.

N [}

We have stated what preferences States have éxpress—
ed in ICAO, i.e. limited liability based on a proof of fault
system; they are well-reflected in the Preliminary Draft
C;nventions of Argeﬁtina and IFATCA. We will hereinafter

go over some of the more important features of a new con-

vention and discuss them in more detail.

4.2.1 Scope of the Convention .

4.2.1.1 Definition of ATC Agencies \

-

Annex 11 divides air traffic services in the

following manner: 229

(229) Chapter 2, art. 2.3

ot S s ki St B o -~
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(1) air traffic control:services, subdivided
in Ehree parts as follows:
- area control service;
- approach control service;
- aerodrome control service;
(2) flight information service; .

(3) alerting service. ' -

Portions of the airspace and aerédromes have been
given special designations in Annex 11, according to the
type of services they provide: air éraffic control services
will be provided to IFR flights‘in control area or control
zones and to both IFR and VFR flights in controlled air-
space and at controlled aerodromes.230 Flight information
services and alerting services are offered in portions of
airspace designated as flight information regions (FIR).231
Within FIRs, flight information centres are in charge of
providing them, unless they have been assigned to an air

232

traffic control unit possessing adequate facilities to

do so. However, when an ATC unit provides both flight
information service and traffic control service, the latter

must take precedence whenever it isirequired.233

(230) Idem, art. 2.5

(231) Idem, art. 2.6

(232) Air Traffic Control Units:
- Area control center;
- Approach control office; - ,
-~ Aerodrome control tower;

(233) Chapter 4, art. 4.1.2

-

o
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Flight information services include the pro(rision,
to both IFR and VFR flights of pertinent information on
SIGMET,ZBI’ changes in the serviceability of navigational
aids and in the conditions of aerocdromes and associated :
facilities, and any other information likely to affect
safety. IFR flights may receive, in addition, information
on the a;:tual weather co;xditions and forecast at departure, | '
destination and alternate aerodromes, plus communication of
collision hazards to aircraft operating outside of control
areas and control zones and, upon request, for flight over
water, available information on surface vesééls in the area. '3‘5‘
VFR pilots can obtain information on weather conditions along .

the route likely to make VFR :'meracticable.235 it

Alerting service is provided automatically to all
aircraft under control and, insofar as practicable, to all

-

those whose pilots have filed a flight plan or which are
otherwise known to air traffic services; it is also provided :’¢
to any aircraft known or believed to be the subject of un- o
lawful interference. The service alerts rescue coordination

centres when an aircraft is reported or suspected to be in

a state of emergency, when it fails to communicate or to

B

arrive on time, or when it has made a forced landing or is

(234) Significant Meteorological Information
(235) Chapter 4, art. 4.2 .

’
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about to do so. Procedures are set forth in Annex 1l for

ki
the service to notify and set in motion the appropriate
rescue and emergency organizatiors which can provide immed-

iate assistance when it is requ.ired.236

In 1962, the Secretariat of ICAOQ, im its Ipaper
presented to the 1l4th Session of the Legal Committee propos- '
ed the following definition of the services which might
fall within the scope of ja new convention:

"units which have been established to
provide air traffic control service,
flight information service and alerting
service within control areas, controlled
zones and controlled aerodromes, and
, which, if authorized by the establishing
. authority, may provide flight informa-
tion seryice and alerting service within
a flight information region.” - ' o7

As ;may be noted, the definition does not J.nclude
the flight %nﬁformatlon centres which prov1de only f£light

1nformat10n service and ale{aétlng service but no aJ.r traffic

‘control service. Alternatively, the Secretariat suggested

either a narrower definition which would only include air
traffic control services or a broader one whichl would then

°

c‘omprise the flight information centres.

The 1964 report of the first Subcommitteé, deposit-

ed at the 15th Session of the Legal Committee, ‘discussed the

(236) Chapter 5. . ) ° -
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opportuni%y of including, in addition to the above-mentioned
‘services of Annex 11, the following ones:
(a) the air traffic advisory services;

(b) the air navigation facilities;
. ‘(c) the airport facilities;

Sl " (d) the meteérological services;

] (;) the search and rescue services.
The~59bcommit§§e stated the pros and cons but did not draw
any specific conclusion concerning these services. Larsen,
one of the first authors to write extensively on the subject

237

of ATC liability proposed that they be included whenever

they are related to or performéd&by an ATC agency.

’ . When one examines the replies and comments to the

A »

. ,~Yast_two questionnaires and the opinions expressed within

the Legal Committee, one sees a définite preference for a

broad definition. Argentina's Draft supports this view:

f:..

any agendy providing services "for the protection and

regulation of flights" would be subject to the rules of

liability set forth in the Convention.2?3® Irarca's defini-

.tion is also very wide and covers employees and trainees !
' ‘ . f

of every sector of ATC operations.239 .

-

It appears that all of them have based their

choice of a broad definition on the assumption thaﬁ—&hg:fver
o - ’ -

3

(237) Larsen, Paul B., "The Regulation of Air Trafficié;;:;51 Liabilicy
by Internatidnal -Convention', Unpublished thesis, McGill, 1965.

(238) Appendix D, art. 1 .
(239) Appendix E, art. 1

4 .
® -~
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the form the new international reguiﬁtion would take, it
would be based on a proof of fault system. We will then

come back to this point when we discuss systems of liabi-

lity.

4.2.1.2 Civil, Military and Other State Aircraft

The rapid expansion of civil aviation which started-

in the fifties produced the followiqg consequence that the
new jetwaircraft, fof operational and economic reasons, had
to use the upper regions of the airspace which had been up

to then reserved almost exclusively to military jet aircraft.
This raised the possibility of collisio;s between military
and civil aircraft and the Coggcil of‘ICAO recom@eﬂded that
close connections be established énd,maintained between civil
and military air, traffic control authorities. The Council-:
did not however determine the methods by which this coopera-

tion would be achieved by the States. "

Field suggests three xnoclels:u0

(1) Total Integration

A single unified service provides Air

Traffic Services to all aircraft

irrespective of the operation authorlty
—~o0f the aircraft concerned;

(240) Supra, n. 2.
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{2) Part%gl Integratipn

The organization is composed of staff
belonging to both civil and‘militgry , )
. services and Air Traffic Services' are . -
- provided jointly by both authorities. - '
i

{(3) Procedural Coordination

Air Traffic Services are provided
separately by the civil and military
authorities and ‘cooperation exists
entirely through coordination procedures.

\

He cites as an example of togal integration the
United States where a single authority, the FAA, provides
air traffic sérvices to both civil and military users, and
the United Kingdom as an example of partial integration
which works as well: the services are provided jointly and

coordinated by the National Air Traffic Service.

t

Whatever the system may be in a particular coun~-

try, sSeveral questions arise:

Y
- if an accident occurs while the plane was con-'

trolled by a civiliaﬁ controller, should we allow claims
when only a miliéary plane is involved? |

- if the plane was conérolled by military Afc, and
again, only military planes were involved in the accident,
should that fall within the scope of the convention?

- conversely, what of a civilian plane crashing

while under military ATC control?
. | o

S

>
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the Administrative Tribunal of Nantes

‘had been on strike for a week.

N . = 155 =~ _ , y

The Subcommittee proposed in 1964 that military
or civil ATC directing military aircraft should not be
included but that military ATC directing civil aircraft

should. In other words, as soon as a civil aircraft is .

involved, the convention would apply. They recognized that

this might raise problems for those States where military

personnel enjoy certain immunities.

oy

This opinion is shared by IFATCA who has adoptéd
the following policy: they would like to see military autho-
rities and controllers subjected to the same legislation

either when they are controlling general air traffic or

when an accident occurs involving'general air traffic (civil)

and operational air traffic (military);241

1

The following decision seems to indicate that

courts will rule agcording to these principles. In July 1980,

(France) had to decide

on the liability of the parties in the mid-air'colliqion of

»

two Spanish aircraft in French airspace. At the time of the

accident, both planes were under positive control of French
military air traffic contrdllers, operating from their own
installations and substituting for civilian controllers who

The Tribunal found the

(] .

o e,

(241) IFATCA '77, Wp-59, dated March 8, 1977.
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controllers 85% liable on wvarious grounds: failure to

»

maintain proper separation between two converging aircraft,

. inadequate radar and télephone equipment which had delayed

transfer of the aircraft between two control centers,
insufficient training of military controllers, etc. The-
remaining 15% was attributed to the pilot ~?ne of the
aircrgft for lack of vigilance and failure to react which,
according to the court, contributed to a certain extent to
the accident. Two years later, following an apbeal to the
Conseil d'Etat, the decision was reversed and the French
government sentenced to pay the full amount of damages in
consequence of the "faute lourde" of the controllers. the

Conseil d'Etat found no fault attributable to the pilqt.z 2

’

It might be pointed 7ut that there is a Fren\:h
régulation allowlng for mllxtqry controllers to provid
services in case of strike of regular employees. So, had
the question come up, if migpé have been resclved with lother
legal arguments, such as the/civil law theory of "temporary
employer" ("18 patron momentané"). ngei%heless, it provides
a good illustration of the Aiability'of military ATC whe

i .

civilian traffic is involv7h.

v )

'(242) Tribunal Adninis;ratif de [Nantes, July 1980; Conseil d' Eu:.

judgment rendered July 1982.

¥ 3G
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o In the Argentine Draft Convention “military,

‘customs, police and other State aircraft 'exercising public

0263

- functions would be equally subjected to ’the Convention.

Unfortunately, it allows for a reservation which is in my
p'iainion far too broad:zu States may res;\rve the right to
exclude the liability of its ATC agencies for damages caused
by: ‘

A. all or specific classes of State
aircraft of other Contracting States;

B. the State aircraft of the Contracting
State itself. |

S ] Pérmitting that kind of reservation would result in too many
different combinations, speciall}} when it comes to military
traffic, and diminishes the efficiency of the convention. If,
as we have seen previuusl'y, our goal is uniformity, such

reservations are not conducive to it.

Laxsen also believes that all| military A'I;C provided

to civilians should be included within the scope of the Con-

245

vention. Otherwise, he says, it would be easy for certain

fL - ‘ '. : countries to éxempt their entire ATC system from liability.
He would also include military aircraft which follow ICAQO
1

requirements, as is now the case in coun#ries belonging to
|

t

the EUROCONTROL organization.

(243) Art. 5(a). ,
(244) Art. 42(3). : .
(245) Larsen, supra, n. 237, at 57. : \

-
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Tﬁis is as far as one can realis;ic;lly go at
present; complete equality of treatment bet@een military
and\civil systems, although desirable, will not be attained,
for obvious reasons. However, it is of paramount importance
for the safety of both, since they use the same airspace,
that differences be reduced to a minimum. dne must also
remember that military aircraft have been expressly kept
out of the Chicago Convention and those which follow ICAQ

LY

‘standards and recommended practices do so on a voluntary
’ ’ ' basis. 246

™
The Chicago Convention also excludes customs,

police And other State aiicraft but there seems to be no
logical reason to do the same in a Convention dealing with
N ( - ATC liability when the State aircraft was operating under
ICAO rules, flying in controlled airspace and using the
L same ATC and airport f;cilities as general traffic. If the
negligent act or omission of the ATC of a country is found
to be the cause of an accident involving a State aircraft
of another country, the latter should be enti;led to

recovery.

(246) Art. 3: Civil and state aircraft

(a) This Convention shall be applicable only to civil
K aircraft, and shall not be applicable to state aircraft.

(b) Aircraft used in military, customs and polite services
| 5 shall be deemed to be state aircraft.

(d) The contracting States undertake, when isgsuing regula-
tions for their state aircraft, that they will have due
regard for the safety of navigation of civil aircraft.
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4.2.1.3 1International Elements which would make the

Convention Applicable

What criteria would make the flight an interna-
tional one for the purposes of an ATC convention? The
1964 Subcommittee report discussed several of them:

| (1) the flight plan;
n (2) the documents of carriage;

E o (3) the nationality or domicile of the person
suffering the damage if such nationality or
domicile were different from that of the air
traffic control agency;

(4) the registration of the aircraft;

L (5) the place where the ATC agency performed its
functions; ‘

\ Y (6) the place where the damages occurred.
\ The first two were rejected because these docu-
\ \ |
ments are written by third parties and their accuracy is
5
outside the. control of ATC services; the third one was judged
unpractical. Registration of the aircraft was considered to

be more suitable; as to the last ones, each cduld be used

only in combination with at least one of the others.

!

IFATCA's Draft Convention does not deal with thisi

guestion since it recommends that its provisions apply to .

bo;h domestic and international cérriage,

3
>

.
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The best solution can be found in article 3(l) of
Argentina's Preliminary Draft which stipulates that the
convention shall apply in the following circumstances:

(a) when an aircraft performs an international
flight and is within the territory of a Contract-
ing State other than the country of its flag

and under the control of an ATCA of that other
State or of another Contracting State;

(b) when an aircraft performs an international

flight and is within the territory of a Contract-
ing State other than the country of its flag, but
under control of an ATCA of its own country, and
has caused damage in the other Contracting State;

(c) When an aircraft makes an international flight
and is within the territory of a Non—-Contracting
State, under the control of an ATCA of a Contract-
ing State other than that of its flag;

{d) When an aircraft makes a flight between two

points of the country of its flag but under the
control of an ATCA of another Contracting State.

'4.2.1.4 Regional Organizations

.
The commitment State have undertaken to provide
standardized navigation facilities on their territory has
laid a heavy financial burden on some of them; the costs of
sophisticated electronic equipment and salaries of trained
specialized personnel keptL;ising and could not entirely B
be reéovered through the imposition of user's charges. This
eventually led groups of neighbouring States to set up

regional agencies for the collective provision of these

services.

{*—-——q
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; o ‘ J Reasons other than economic have also motivated
the creation of these agencies, at least in Europe ;hd in
Central America. One author sees two categories: technical
necessities and the limits and geographic'situation of the
i : national territory of some States.247 The first arose frbm
the transition from piston engine and turboprop to jet
aifcraft. Their higher speed and altitude and the huge
inétease in traffic that they éenerated soon created new
‘ . problems for air traffic controllers. These problems were
compounded by the territorial situation of countries in
these particular regions of the world: some coulg be now be
crossed in a matter of minutes with the new aircraft which |
implied rapid an unnecesary transfers from one en route ATC

centre to another. A more rational and efficient arrangement

had to be found.

i There are now three jointly operated air traffic

agencies: ASECNA, COCESNA and EUROCONTROL.

ASECNA (Agence pour la sécurité de la navigation
. a8rienne en Afrique et 2 Madagascar) provides facilities
and services to eleven African States and to Madagascar.
Its Statutes and Agreement, generally referred to as the

Dakar Convention, were signed on the 12th of December, 1959.248

(247) Bosseler, C., "International Problems of Air Traffic Control and -
Possible Solutions', 34 J. Air L. & Com. 467, 1968, at 468.

(248) Tékou, T., "L'Agence pour la sécurité de la navigation aérienne
en Afrique et A Madagascar (ASECNA)", Unpublished thesis, McGill, 1982,
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) \
COCESNA (Central American Corporation for Airc

Navigation Services) groups.five States from Central America

also with the purpose of providing services to increase the
reliability and efficienéy of their internatiocnal air navi-
gation. The COCESNA Agreement was signed at Tegucigalpa,

Honduras, on the 26tl of February,'1960.249

— ,

3 S «

EﬁthONTROL was established by the International
Convention relating to Cooperation for the Safety of Air )
Navigation, signed on the 13th of December 1960 at Brussels,
to provide ATC services to six Western Eqrobean States.

(It has now eight Members ;ndvthree Associatée Members). The
basic difference between EUROCONTROL and the other two agen-
cies was that its mandate was limited to the upper airspace

of the participating States.250 Another was that its initial
manda;e was limited to twenty years after which 1t had to be
revised. Accordingly, the Protocol amending the EUROCONTﬁOL
Conventién was adopted in November 1980 and signed in February
1981; it modified extensively the role of EUROCONTROL which

will now confine itself to planning and policy-making activ-

ities rather than the provision of services.

{(249) Vallejo, A., "The Central American Air Navigation Services Corpora-
tion (COCESNA)", Unpublished thesis, McGill, 1978.

(250) Huner, J., "Responsibility of States for the Provision of Air
Traffic Control Service: The Eurocontrol Experiment", Unpublished thesis,
McG{i11, 1977. ] !
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The creation of these agencies has involved no
transfer of sovereignty of the airspace over the territory
of their Members: the responsibility for providing ATC -
services has simply been delegated to them. Neither of
them eqjoys supra-national powers; they possess no rule-
making authority and only apply the regulations in forcé

in the country whose airspace they manage.

The gquestion of their non-contractual liability
and whether or not they should ge included in a convention
on the 1iability of a{r traffic control agencies was raised
early in ICAO. It was suggested that leaving them out would
create conflicts between regimes of liability: on the other

=

hand, their inclusion posed a highly complex problem.

v

For the time being, each regional organization

deals with its liability in a different manner. .

ASECNA:

The ASECNA Convention differentiates between two

types of damages: those resulting from the air traffic services

operations themselves and those caused by the lack of main-
tenance of its buildings and facilities. Article 13 of the

Cahier des Charges requires the Agency to contract insurance

in a sufficient amount to cover the risks of legal proceedings

by third parties with respect to the first type. When its
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international aétivities‘are involved in a suit, the ggency
may'implead everyone of its Member States; for a national

activity, it‘may implead the State on whose teréitory the
accident happened. Article 17 deals with the second type
of damage and §tipulates that the)jAgency itself will be

liable for them; however, it allows for “recourse actions
against whoever personally causedthem.

COCESNA:

<Y

The COCESNA Convention, in its article 5,

j also
states that the Corporation must acquire insurance,agginst

‘third party liability and against damages to installations
used for its operations.

Although neither of these provisions from the

ASECNA and the COCESNA Conventions expressly mentions any

ing liability for negligence.251

principle of liability, they have been interpreted as includ-

EUROCONTROL:

The EUROCONTROL Convention is more explicit;
article 25, paragraph 2 states that "the Ofganization shall
mﬁke reparation for damage caused by the negligence of its
organs, or of its servants in the scope of their employment,

in so far as that damage can be attributed to them". The

(251) Supra, n. 247, at 471.

Also Magdelénat, J:L., "Réglementations
internationales actuelles en matidre de responsabilité des services
de contrdle de la navigation aérienne', 3 Rev. Franc. Dr. Aérien 266,
1982, at 273.

-
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second sentence ‘adds that this "shall not preclude the . -
right to.otffer compersation under the national law of the

~Contracting -Parties”.

L To summarize, all three Conventions havg a system
of liability based on the notions df fault and unlimited

liability. | .

Article 6 (2ygof the Argentine Draft Convention

proposes that the regime of liability set forth in the

égnggntion also apply to ATC agencies "formed by various -
coun;}ies or by agencies authorized by various countries“."lé
It does not make any suggestion as to the modalities through i
which this should be achieved. Larsen points out that since

they are not supran;tional, their inclusioén would not have

the effect of binding their‘Member States. He suggests two

ways of doing it:252 '

a) eithe£ amend the international organization
convenpions 80 as to permit them to sign a special conven-
tion 6n their liability; )

b) or, each Member State can agree that its signa-

ture will bind both himself and the organization to which

he belongs.

(252) Supra, n. 237, at 58.

| j I
| | |
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" conttoller to be held liable in‘'a civil suit, it wants that

)

°

" 4.2.2 System of Liability.

4,2.2.1 Fault Liability

1

‘With very few exceptions, national laws allowing

for the State to be sued for the negligent acts or omissions

of its employees are based upon a proof of fault system.
Analyusis‘ of the answers given to ICAO questionnaires also -
shows that ag‘overwhelming majority of States wang/g/a/ﬁgggf -

4of fault system in a new convention on ATC. lraflllty in 1964

Y "and haq malnt@lned that opJ.nJ.on :ﬁ/l/980.253 All three inter-

natlonal reg:.onal orgg.nxiatlons, EUROCONTRCL, ASECNA and
COCESNA Iye aj.so adopted a proof of fault system in their

respective conventions .
Pl // - \
Argentina's Preliminary Draft is also based on

the fault of the officials, employeés or agents of the ATC .
agenc1es, but with a: presumptlon of fault when the da.mage
arose from fall\e of the electronic equipment or when' 'the
St,ate, for reasons of national defence or other reasons,

refuses to make documentary evidence available.

a

IFATCA's statement of policy goes further: for a
\, (3

fault be'proven "beyond all reasonable doubt", a degree of
proof normally reserved for criminal offences.

\

(253) See answers to 1964 and 1980 Questionnaires in Appeli;\dix B and_ C.

2
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Pl

The choice of a system of liability must reflect
a careful k;alancing of the int-::;est.:s involved. 1In this ,/
case, we must protect the victim's rzght to recovery but

we must also avoid imposing-an excessive financial burden

-on the controller as an individual, or on his employer, ;

where it would ultimately be passed along to the taxpayer.

|

A proof of fault system tips the scales consider-
ably in favour of the defendant, specially~ if it 1s associat-"
ed with limits of liability. It is therefore not surprising
that States favour it so sﬁrbngly for an ATC Convention.
Ha'vixig just recently, and rin several cases only partially,
renounced the benefits of éovereign immunity, they are -

o

understandably reluctant to let the pendulum swing too far

" the other way. One author enumerates the advantages.of the

254

proof of fault system as follows: (1) it allows the

greatest number of defences, v.g. no causal relationship
bertween the ATC's act or omission and the damage, contributory
negligence of plaintiff, force majeure, plaintiff's waiver

of liability or his assumption of the risk; (2) the difficulty
of provaing fault will make recourses under other conventions
more attractive, even when the amourit of recovery might be\'
lower because of 1imita1;ions, thus keeping the number of

actions against governments lower.

LS

(254) Larsen, Paul B., "Air Traffic Control: A Recommendation for a Proof
of Fault System without a Limitation on Liability", 32 J. Air L. & Com.
3, 1966, at 9.
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It 1s submitted however that a procf of fault

system would create problems which might well outweigh 1ts /

advantages in ATC litigation. First, we doubt that it would
reduce sensibly the number of potential suits. The rapidity
and efficiency“of accident investigation methods and proce-
dures are constantly aimproving and the cause of accident

can in most cases be established accurately. Wwhen pama
jac+e evidence points to ATC services, they will be exposed
to suits, if not always directly, at least through third-
party proceedings or recourse action cof the carrier who haé
had to pay the damage;s. Then, plaintiff‘; attempts to
prove fault could be very unpleasant for the ATC employee
who will se his whole conduct and previous record put before

the court.

There are also other disadvantages related to a
proof of fault syétem. First, it forces the court to decide
on very'complex question/s/ef choice and conflicts of laws:_‘
Secondly, the difficulty for a lawyer to present a case ih
a field that 1s so technically intricate and for the judge
to understand it offers no gunarantee that the outcome will
be fully equitable for the parties. Thirdly, a proof o'f
fault system, in addition to greatly increasing delays and

costs for both sides, invariably leaves a small percentage

of the victims without compensation for their injuries.
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Moreover, it will always.remain extremely
diéficult to'deflneﬂthe exact nature and scope of ATC
duties and the standard of care to apply to them is bound
to change censtantly, following developments in aerocnautic-
al engineering and ATC technology. To lea‘ve stts definition
to the courts of each country through a proo?f of fault

sys]tem would certainly not afford the best protection to

ns

either ATC employees or to their employers. -

TN
L

It has been assumed from the beginning of ICAO's
work on the liability %i ATC agencies that opting for a
proof of fault system would allow for the adoption of a
much broadér definition of ATC services to be incl‘uded
within the scope of a convention .~ There is some merit in
this opinion: the farther one gets from the chain of pe.,rsons

directly involved with the flight, the harder it becomes v

to determine their contribution to its safety. \
x>

4.2.2.2 Strict Liability ' ’ - /

Fault and negligence are relatively new con;'cepts
in common law; they were introduced during the nineteenth
century when society deemed necessary to prohtect the interests
of emerging commerce and industry. Fault was also thought
to be a more moral standar‘d: early common law imposed liabif-

lity simply by looking for the cause of damage, disregarding

.the conduct of the defendant.

(255) Fleming, John G., The Law of Torts, 6th ed., at 300.
7
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At the beginning of the twentieth century, when

work toward the elaboration of the Warsaw Convention began,
N .

the fault principle was firmly embedded into the common law.
On the contrary, in civil law countries, public carriers

were subjected to an "obligation of result", a concept which

256

is.closer to strict liability. U.5.5S.R. and other social-

list countries already had a system of strict liability of
the operator for all damages caused by the gperation of the

aircraft.

Liability, for fault was chosen for the Warsaw

Convention: the desire to protect an industry still in its

- infancy and the opinion that the passenger, once he had

elected to board an airplane rather than a train, had

" assumed the risks inherent to this mdde of travel, were the

prevailing arguments for this choice. Presumption of fault

was adopted as a compromise between the two main legal

systems and as a quid pro quo for the low limits of liabi-

1

lity.

P aadd

Over the past decades, tort liability had been

\

moving away from the fault principle towards strict liability

in several areas of general law involving accidental injuries,

v.g. car accidents, workmen's compensation, products liability.

!

(256) Senkiko-Kasara, Pauline., "The Trend from Fault Liability to Strict
Liability in Private International Air Law and its Relationship to
Developments in the Law of Torts", Unpublished thesis, McGill, 1978.
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This trend was also reflected in private air law when, in

v ‘ ~

1966, the Montreal Interim Agreement was accepted by a
rqumber of airlines; it was pursued in 1971, when the Guate-
mala City Protocol replaced the liability for fault rule of

‘Warsaw by the rule of strict liability.2>’

The carriers
. " were ready to accept the change; many of them already
N operated under a :egimé of strict liability for their

domestié carriage,linsugance was widely available and the
industry's record of safety was good enough to withstand
a no-fault system. Many felt also that because of the
difficulty of exonerating themselves through the defence
éf "all necessary measures" and the liberal use that the
courts of the United States allowed of the rule of 1es 4«psa
quu&tu&, Warsaw had become a de 6acto’strict liability

convention.

' The Guatemala City Protocol has not yet entered
into force; this has more to do, as we know, with the
controversy surrounding' the amounts of limits than with
ﬁ* ‘the principle of strict liability itself which was fuliy
accepted by governments and carr;ers. In this context, a
convention based on proof of fault for ATC agencies represents
. @ step backwards from what is becoming the generally .accepted

[=]

norm in international aviation.

4 . (257) Art. IV, replacing art. 17 of the Warsaw Convention. —

: | J T
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A system of strict liability of(gers several '
practical advant:ages.258 It ends uncertainty over choice
of law and in this way can contribute to the formulation
of a more uniform and reliable standard of care for ATC
employees. It elimin:ates difficulty o_f(proof, thereby
makg’.ng recavery less ‘Eiependent on the lawyers' ability to
présent the facts ‘an?d\'the judge's comprehension of them.

It solves the prbblem of attributing liability for accidents
caused by the failure of computerized eqt;ipment. Associat-
ed with unbrejé/,kable limits, set at reasonable amounts, it
also curtails lij:igation and favours out-of-court settle-
ments, reduci}ag/costs and delays in the payment of indemni- /\
ties. 1In %ddition to saving time, inconvenience and mental -/
anguish tq éll concerned, it ensures that more of the money

/ ,
goes to&tfue victim and that all victims get compensated.

¥

From a policy point of view, strict liability
spreads economic losses over all of society instead of on
individuals; with the introduction of l'iymits and the excellent
safety record of the industry, the burden would not be an
intolerable one for the taxpayer. Anyway, the uncompensated
victim of ATC negligence will presumably end up being support-

ed by society.

(258) stern, Peter., "Domestic Commercial Tort Litigation: A Proposal
for Absolute Liability of the Carriers', 23 Stan. L. Rev. 569. 1971,
at 578. /

/ | i
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Evidently, thése limits will not be sufficient
to cover extensive damages or loss of the e;ircraft which
can easily run to millions of dollars; this‘problem requires
different solutions, one of them being adequate insurance

schemes .

Theoretical arguments may also ,be added: if we
want international regqulation of ATC liabiiity in order to
attain a higher degree of uniformity in air law, and if our
ultimate goal is to consolidate all the rules of liability
in private ;ir law into a single instrument, then opting
for.: the same sys'tem as we have already chosen for the c;rrier
in the Guathala City Protocol is more logical. It is also
more consonant with the realities of modern aviation: if thé
safety of the aircraft is now the concurrent and reciprocal

duty of both pilot and controller, both should share the

liability equally.

4.2.2.3 Limited v. Unlimited Liability

Ll

Much has been written in support or against 1imitincj

liability in private air law, a review of which would fall

outside the scope of this study.259 Even if one were against
them, the fact that every intermnational private air law
!

[

(259) Tobolewski, A., "Monetary Limitations of Liability in International
Private Air Law'", Unpublished D.C.L. thesis, McGill, 1981.
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cgnvehtibn, protocol or agreement carry limits would make

that position unrealistic when discussing a new convention
p

on ATC liability. \

Some of the reasons given to justify their adop-

260

tion are more or less relevant today but some retain

their validity, such as better loss distribution and spreéd~
ing of Msisks, quicker settlements and, more importantly,

the quid pro que to an aggravated system of llablllty, which
{
was the dec1dmg argument during the negociations of the

Guatemala Ci ty Proﬁ§col .

|

Since the beginning of ICAQ's work on ATC }iability,
States have stressed their preference for a proof of fault
system accompanied by limitsl. Such a convention would be
entirely to the benefit of governments . For the claimant,
the burden of proof remains the same as under most existing

national legislation; however, should he succeed, he stands
SF
1

(260) The classic list of these reasons can be found in Driom, H.,
Limitation of' Liabilities in International Air Law, The Hague, 1954:

"l. analogy with maritime law with 1its global limitation of

the shipowner's liability;

2. necessary protection of a financially weak industry;

3. catastrophical risks should not be borme by aviation

alone;

4, necessity of the carrier's or operator's being able

to insure against these risks;

5. possibility for the potential claimants to take

insurance themselves;

6. limitation of liability as a counterpart to the
aggravated system of liability imposed upon the
carrier and operator (quid pro quo);

7. avoidance of litifation by facilitating quick settlements;

8. unification of the law with respect to the amount of

damages to be paid.
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to receive less than full compensation. The ATC employee,
while still exposed to a_;r;—;thy and painful trial, gets

no protection against recourse actiomor claims for the
unpaid amount of damages. The carrier, even if the results
of t\he accident investigation point to ATC, will not see
the amount of direct claims filed against him sensibly

diminished since it will remain easier for the victim to

proceed in this way.

Argentina's Draft Convention proposes that limits
be»:vset according to existing air law conventions; that is,
for paséengers, bagéage and cargo, those of the Warsaw
Convention. Those limits are notoriously low and have, aroused
endless controversy over the years; their adoption would ruin

any chance the convention would have of being ratified by

several impgrtant countries.
)
(
/

convention providing for strict liability, with
limits simi/lar to those set forth for the carrier in Gua'te-
mala, indexed whenever those are indexed, with the Aossibi-
lity for each country to supplement them if they wish to do
so, appears to be a more viable alternative. The amounts of
recovery should be unbreakable and non—cumula‘,:ive, without

possibility for the victim;‘,, to claim the unpaid balance of

their damages either from the lcarrier or the ATC employee

personally.

[ T P T 2

s b e o



- & -‘;.. ¢
3 \

&

& 2

! .

. ‘ .

"~ - 176 -

e i

. ) st

; e .

Limits are, by definition, arbitrary and sometimes

unfair; so is the imposition of strict liability. It is

/ v

however the most fapid a.hd ‘efficient way to secure equitable

relief for the injured victims without taxing too heavily

the aviation industry and the ggvernments; it is therefore

<&
J better adapted to the social and economic requirements of
A : our times.
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CONCLUSIO *

N L

This work has presented a broad review of the
questions ‘related to the liability of air traffic control
agencfes and of the reasons which might.induce us t; regulate
it at tﬁg international ;evel. Some important problems have
been deliberately left out because their complexity would
have led us far outside the scope of this study. The whole |,
matter of jurisdiction is one such problem: sincg ATC liabi-
lity involved the liability of the State in most instances,
it cannot be discussed without going into the intricacies

of foreign sovereign immunity. The focus has also been kept
on the liability of the State as employer rather than on the
individual ATC employee. We have avoided discussing recourse
actions and administrative or disciplinary sanctions whiéh
could be taken ainst him by his employer. Since those who
are most affected by the present uncertainty of the law are

ATC personnel, that aspect of the question deserves a study

in itself.

Other problems of lesser importance have been left
out because a solution for them can easily be'adapted from
other air law comventions: types of damages to be compensated,
procedural matters, list of persons entitled to recovery in

case of death, etc.
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It is obwvious however that the most important
gquestion and also the most difficuvllt remains the definition
of the exact nature and scope of the duties of these agencies.

“Each of the services described in Annex 1l must be first
studied separately; then, t.he problem of their coordination
and of their' relationship with the pilot must be examinéd.
If we fai‘l to do this, deﬁinitions will be provided by the

courts, whose cbmpetence to supply then can be guestioned.

Whether or not a new international convention
dealing exclusively with ATC liability is the best means to
achieve this result is not proven. Other possibilities 'which
have been suggested deserve further stpdy: amendments to

Annexes., amendments to existing conventions, new convention

dealing with both aerial collisions and ATC liability.

1
i

If we opt for a convention, we must 1look not only
at its chances of being ratified but also at its future use-

fulness; both rest largely on the system of liability and the

¢

N . . k) . .
amounts of limits we choose for it. A, convention based on

a proof of fault system and on Warsaw limits, as has been

recommended, would probably attract a large number of ratif- - .

ications since it is advan/tégeous to most States. However,
it is likely to result in as many attemp\ts to break these
limits and produce the same confusing and illogical juris=-

prudence that the Warsaw convention has known. That such
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ountries

™

\ o /‘ o
low limits would be accepted by the more éd\}%d(fc

is also doubtful. Strict liability, with the Guatemala

! .

limits, seems a more equitable arrangement for all -concerned;
- \ . 3 - - -

but the fate of such a corgvgntidn would' be automai;icallyv o ;
linked #o that of the the Guatemala City Protoco.".fgﬁ‘vﬂ,{'éh, for
all its merits, has not(yet entered into force. ' In any event,
we are faced with the dilemma that any limit set at an amount
lower than the carrier's will make a corzvent’ion on ATC point-
less but higher limits will shift claims forom the carrier to

a

the ATC agencies.

[

It should be strongly recommended that any form of
agreement State might adopt toward the intermnational regula-
tion of the liability of ATC agencies be al@so applied to

their domstic\farriage so as to avoid the creation of another

paralZ:Le_l‘ system?}

And, more important than the desire for uniform

for all participants should be the commitment of States to\
achieve the highest degré% of safety in civil aviation., Any
decision concerning the regulation of ATC \agencies as to be

taken with prevention uppermost in mind.
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APPENDIX A .

THE 1963 QUI:'.'S'I'IONNAIRE“r

¥
I. Body which provides ATC Services

What is the legal status of the bodies which, in
your State, are in charge of air traffic control services:

A. Governmental

{a) Federal
(b) . State (Provincial)
(c) Municipal

B. Private (e.g. operating on own behalf at a
private airport, or operating under a contract
with a public authority)

C. Mixed Government and Private

D. An International Agency

II. Legal Regime

1. Using the questions below as example, could you
describe the legal regime in your State governing civil
liability in respect of the operations of ATC agencies in
relation to accidents to aircraft, passengers, crew and
cargo, arising out of such operations?}])

2. 1Is there any speéific leéislation applicable to
the civil liability of an ATC agency in cases mentioned
above?

3. To whom does liability attach, e.g., the ATC agency,
its employee? \

3.1 May claims be brought against the governmental
body which may be in charge of ATC services in your State?

j—
e

(1) All succeeding questions relate to the liability con-~
templated in this question:

* ICAOQ Doc. LC/SC/LATC No.l
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(a) without any regtriction, i.e., on the same
basis as if e claim were against a private
person? )

{b) with restrittions, and, if so, what restric-

_tions?
4.
5.
W
6. Is there/any limit to the amount of compensation
that may be recovered? .
7. 1Is there is such a limit, what is its amount?
8. If theére is such a limit, arge there any circum-

stances in which it may be exceeded? \

9. TIs there any security (e.g. insurance, security
bond, bank deposit) required in respect of the liability
of an ATC agency?

10. If so, what is the nature and amount of such secu-
rity?

1l. Are there any periods of limitation applicable to
claims brought against ATC agencies?

12. Are there any restrictions in respect of the Courts
in which suit may be.brought against a Government authority
operating an ATC agency?

13. In the case of a suit against a private individual
or a private corporatlon brought in a particular court: is
it always pPossible to join a government authority operatlng
an ATC agency as a co-defendant in that court and vice-versa?

°

III. Other Comments

Have you any comments to furnish concerning other
items related to the llablllty of air traffic control agencies
and not dealt with above?
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Iv. Judicial Decisions -

If actual cases have beery decided by the Courts
involving liability of an air traffic control agency in
your State, kindly indicate in ¥ery brief form the basic
facts, the legal principles applied and the decision given.
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SYNOPSIS OF REPLIES TO 1963 QUESTIONNAIRE

52331:2§CXT6 Legal Regime Basis System
Gov' (P T oY Int. gr;ansrexi— 18;21::1&- contrac| or  [rault ’:ij:' Limite

(27 States) Org. ty ty telict
Argentina x x
Australia x vx X .
Belgium X X X ) b X
drazil X X X
Canada X X s X x x
Denmark X - X ‘ x x -
Fed .Rep.Germany X |3 p X X x
France X X X X X
India X X p 4 x
Italy x X wr x X
Jamaica X X / X x
Japan X X b 4 X
Kenya X X' X X
Mexico b4 ‘ X X x
Netherlands X ‘X X x
New-Zealand T X ‘ X X X
Philippines X X
Poland ) ox % X X \
S. Africa- x X X )
Spain X X \ X
Sweden X X \
Switzerland X X X X
Tanganyika; X X X X

Zanzibar 9

Trinidad & Tob. | x X X
Un. Kingdon . X X X x
U. States X x' X

(1) Private bodies were in small number and fer private aerod

for Mexico.

(2) Immunity in tort; suits allowed in contract.

romes only except
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APPENDIX B - Ve

THE 1964 QUESTIONNAIRE*

Question I:

What is the opinion of your government with regard
to the question of establishing international rules on the
liability of air traffic control agencies for damage caused
by their activities?

Question II:

A. (1) Should such rules relate to the air traffic
control services only?

(2) (a) Should the rules relate also to flight
information services?

(b) Should the rules relate also to alert-
ing services? ’

(c) Should the rules relate also to any
other services?

B. Should criteria other than the kind of serv1ce,
as contemplated in Question II A. above, be adopted for the
purpose of application of such international rules and, if
so, what criteria?

N

Question III:

-

A. Basis of llablllty if services are prov1ded by
a Government agency:

(a) only upon proof of fault
(b) presumed fault
(c) absolute liability

LN

: 'B. Should the basis of liability differ if the
services are provided by a private person or an organization
which is not a Government agency?

* Circulated by léetter LE 4/13-64/180, dated 16 November 1964.

ju
¥/

L 4
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Question IV:

(1) Should there be a limitation on the llablllty
of air traffic control agency? S

(2) Should there be different limits of liability
(with respect to a Government agency) depending on the basis
of liability?

(3) Will your answers be dlfferent if. the agency
is not a governmental one?

Question V:

If, at present, an agency performing air traffic
control services in your country cannot be sued, could you
indicate: -

. ‘(a) whether measures could be taken (including .
any necessary changes in your laws) so that such agency
could be sued?

(b) if so, should the liability of such agency be
made subject to any special conditions?



SYNOPSIS OF REPLIES TO 1964 QUESTIONNAIRE
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°

1

Question I Quastion IIA Q. IIIA {Q.IV() Q. V
=
R LA sl Lale |28
S8 B o |lw |2 ]u|a8|8 |wa|T |2 = |%s|8 | T
> '~ ol - O o = S| H (=2 g .—?1 3 E 58 'gm el
ST L - - I IR - I - B IV - = ) v B B =
oy Jlgle e |E|818 2|2 (28|58 |5 |2 |a8|eEse
z < | <z In = 122188
Algeria X x| x| x i x X
Argentina X x| x X X X X
Australia X X | x 4
Austria X X X X X X
Belgium X x x x x
Brazil x x | x x
Burma x
Canada X X x | x x | x
Chile X %
China x x x X x
Colombia x x| x | x| x x
Czechoslovakia x x % x
F.R. Germany x X | x | x| x x x | x
France X
Greece x | x x
India x x x x
Iraq x x | x x X X
Ireland X x x x x x
Japan x x x x | x
Jordan x
2
Kenya X x x X X
Korea X X | x x x x x
Laos X
Luxemburg x x | x | x| x x
Malagasy Rep. X x )
Mexico % X x X x
Netherlands x x | % %
Nigeria X x | x X X x
Philippines x X " x X X x
Poland x x | x X X X
\
SR | I S I I




S. Africa .
Spain

Sweden
Switzerland
Tanzania
Tunisia
Trinidad & T.
U.A.R.
Uganda

U.K.

U.SO

(1) For a more detailed analysis, see ICAO Doc. 8787-LC/156-2, Appendix A.

(2) .The answers of Kepya are also given on behalf of Tanzania and Uganda.
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APPENDTX C

THE 1980 QUESTIONNAIRE

1. What are the bodies governing in your country air traffic
control services? (

- Government? Central, local or municipal?

Private corporation (certified by the Government and
operating on behalf of the Government, or operating
privately)?

- An international agency?

- Any other agency?

2. Has your country adopted a specific legislation regarding
the liability of air traffic control agencies?

3. If the answer to Question 2 is in the affirmative, give a
summary of the scope of the legislation:

a) To whom does the liability attach? The Government
itself, the ATC agencies, the employees?

b) Is the liability based on fault or on contract?

c¢) What are the defences available (contributory negli-
gence, force majeure, fault of the third party, waiver
of liability, etc.?

d) Is the liability limited or unlimited?

e) Is there any security required in respect of the 1labl-
lity of ATC agencies? In the affirmative, specify
(insurance, security bond, bank deposit, etc.)?

f) If such a security is not required, is the practice to
take out insurance coverage?

g) May claims be brought before any court of your country
or before a special jurisdiction?

4. If the answer to Question 2 is in the negative, indicate
what are the general principles of law applied in cases
involving the liability of air traffic control agencies.

5. Does your country use computerized air traffic control
services?

6. In the affirmatlvé, is the air traffic control agency
liable for damage resulting from the failure of the computeriz-
ed equipment?

"# ICAO Doc. LC/25-WP/875.
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7. Does the specific legislation, if any, or the principles
of law apply also with respect to the liability of air traffic
control agencies involving international elements (foreign
aircraft, foreign victims or claimants, etc.)?

8. Are there anx\restrictions imposed in your country to
claims brought before a court by foreign ¢laimants (public or
private corporations or indiciduals)?

9. What are the specific legal problems encountered by your
country in respect of the liability of air traffic control
agencies involwving "international elements"?

10. Does your country find a sufficient "international element"
which would justify the elaboration of an international ins-
trument?

11. If the answer to Question 9 is in the affirmative, are
the problems of liability of air traffic control agencies in
the practical experience of your country of sufficient magni-
tude to justify an urgent international solution?

12. Does your country see a need for an international conven-
tion dealing with the liability of air traffic control agencies
or should this subject better be dealt with by domestic legis-’
lation? ' ) ~

13. If a convention on the liability of air traffic control
agencies were to be elaborated, should such an instrument
include also problems arising out of aerial collisions?

14. If a convention on the liability of air traffic control
agencies were to be elaborated, have you any observations to
present in respect of:

a) the scope of a convention (kinds of services, kinds of
damages, geographical scope or location of aircraft,
kinds of. aircraft and posture of aircraft; on the ground
or in flight);

b) system of liability;

c) limitation of liability;

d) defences; .

e) parties liable and security: ’ SN

f) parties entitled to bring actions; *

g) problems relating to direct and recourse actions; .
h) period for notification of claims and limitation of
actions:

i) jurisdiction;

15. Has your country any comments Or views to express on speci-
fic legal problems involving international elements with
respect to the liability of air traffic control agencies which

are not covered by any of the foregoing question?

L
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SYNOPSIS OF REPLIES TO 1980 QUESTIONNAIRE

/ )

C I
Question 1 Q. 4 Q.5 Q. 12 | Q.13 Q. 14(b) Q.14(c)
> ” D g |- o
& g o Blolfn | 8|3 |2 8 P
) Q Sl U] Wt | -t el s o [ U
] Lt et | Dt T AU - L] g o 4 a ] [+:] ol
o 3.9 o 'E gr|OowW |[BO] a w- @ - — g ] & =]
E ] “ D] wOlla | D [ [V ] i = i ot 3
21212 |PE|“3|6a|6~| 5|8t || 8 2 3
P o o
(37) S c: = SRl 8 o 238 ° ol 2 z
- <
Argentina x | x1 1ox x - x % x
Australia x xZ X x x
Austria x x
Barbados x x x3| x X X
Belgium x x x | x
Canada x x x
Chile X X X x X
Cuba 1T x b'q X X
Cyprus x x | x x X
Czechoslovakia || x x | x x % X
Denmark X x X x
Egypt x x x2| x x X X
F.R. Germany b4 X x x
Finland X i X X
France x X X X X X
Greece x . x
Hungary X X
Indonesia x x | x X
Iraq x X x
Ireland x x x x3 N
Italy X x X
Japan x X X
Kenya x X xv
Morocco X X | X X \
Norway x ‘x x x x
Netherlands x X X
Portugal b X X % % x
Singapore x x x x
Spain X X X x X
Sweden x x x % X
Switzerland x X X
Tanzania x X X x
Thailand b ’ x X
\
—d POV P, . - 1 Y
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. * 7)

Tunisia X X x .| x
U.Kingdom x X 1% x X
U.States X xl X p 3 X )
U.S.S.R. X x X

(1) limited number

(2) Australia: computerized equipment will be installed by 1984
Egypt: idem

(3) Computerized equipment is used.to a limited extent
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APPENDIX D

. *
LIABILITY OF AIR TRAFFIC CONTROL AGENCIES

(ARGENTINE REPUBLIC)

PRELIMINARY DRAFT INTERNATIONAL CONVENTION ON THE LIABILITY
OF AIR TRAFFIC CONTROL AGENCIES

|

THE SIGNATORY GOVERNMENTS

. WHE1REAS :
The majority of Member States of the International

Civil Aviation Organization have expressed their view that

international rules should be agreed upon to establish

}un;form liability of air traffic control agencies;

The unification of rules on this question must be
related to the principles included in other international
law conventions, which have deserved the adherence of a large
number of countries;

The development of international airports and the
increase in the number of aeroplanes operating from them,
many of which are wide-body jets and some of which are SST
aircraft, is such that the activity of air traffic control
agencies is of greater importance than at other periods in
the development of aviation;

It is essential that a large number of countries
support the unification of rules concerning the activity
referred to in the foregoing paragraph.

HAVE agreed as follows:

* ICAO Doc. LC/25-WP/875-39

P e e ~ [ PROUR
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CHAPTER I
' BASIC CONCEPT AND APPLICATION
Basic concept &
Anticle 1

l) For the purposes of this Convention, an "air traffic
control agency" shall be understood to be an agency
specially set up by States or authorized by them to
provide services for the protection and regulation of
flights;

Services included

2) Services for the protection and regulation of flights:
shall include those relating to air traffic control, area
control, approach control, aerodrome.control, air traffic
advisory service, aeronautical information d alerting
services, including collaboration in alrcraﬁt search,
assistance and rescue; i

i

=

Other services included - \
3) I1f the services provided by the agencies referred to in.
subparagraph 1) include the provision of meteitologlcal
services, airport facilities, aeronautical chatts and other
air navigation supporting services and facmlltles, these
services shall be considered to be included in the description
given in the precedlng subparagraph \

Objectives

Anticle 2

1) The Air Traffic Control Agencies (ATCA) referred to in
this Convention shall have the purpose of:

a) Avoiding collisions between aircraft;

b) Avoiding collisions between aircraft and
obstacles in the manoeuvering area;

c) Regulating and appropriately accelerating
the movement of aircraft; ¢
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d) Giving information useful for flight safety
and efficiency;
e) Notifying the appropriate agencies regarding
aircraft requiring assistance and provision
of the said services to the extent possible; - -

Laws applicable. Requests for service.

2) The ATCA shall provide their service in accordance.

with the relevant laws and regulations laid down by each

country, in accordance with the Chicago Convention of 1944

and the Annexes thereto and as requested by aircraft '
commanders or other air traffic agencies or other authorities

or technical bodies in the cases referred to in the precedlng
subparagraph.

Scope of the Convention

Article 3

1) The present Convention shall apply to damages resultlng
in the following circumstances:

a) When an aircraft performs an international flight
and is within the territory of a Contracting State
other than the country of its flag and under the
control of-an ATCA of that other State or of another

racting State; \

b) en an aircraft performs an international flight
and is within the territory of a Contracting State
other than the country -of its flag, but under control
of an ATCA of its own country, and has caused damage
in the Contracting State;

c) When an aircraft makes an international flight and
is within the territory of a Non-Contracting State,
under the control of an ATCA of a Contractlng State
other than that of its flag;

d) When an aircraft makes a flight between two points
of the country of its flag but under the control of
an ATCA of another Contracting State.
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Unlawful user

2) Likewise, the Convention shall apply when the aircraft
referred to in the preceding subparagraph is in flight,
on the ground, moving or at a standstill, provided it is
under the control of an ATCA or even when it is being
controlled by an uplawful user.

Damége included
Article 4

1) The present Convention shall apply to damage caused to
aircraft; to persons, cargo, baggage and mail carried by
them; to persons and-objects on the surface.

Damage excluded

2) It shall, however, in no case apply to damage caused by
delay in the. transport, or to damage caused by abnormal

noise or sonic boom, or to damage caused by the transmission
of messages which have produced interference with other
electronic or telegraphic facilities or any other facilities,
on the surface.

/

. Alrcraft to which the Convention applies

—

Article 5

This Convention shall apply equally to the following aircraft,
even when they are on experimental or test flights:

a) Military, customs, police and other States aircraft
exercising public functions, without prejudice to
the reservation authorized in Article 42, subparagraph
3; /o

[s)

b) Commexcial, civil, tourist and sports aircraft, even

" when operated by States or by joint air transport
agencies or by international consortia as provided
for in Article 77 of the Chicago Convention;

c) Aircraft operated by international public law bodies.
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ATCA included
Anticle 6

1) The ATCA included in this Convention shall be subject
to the same liability, whether they belong to the State
or to local governmental authorities and are operated
by military or civil authorities, or to private indivi-
duals, whether natural or legal persons, or to mixed
associations comprising governmental authorities and

private persons.
L

International or multinatioqal ATCA

2) The same liability shal}l also apply, with the scope laid
down in ‘the preceding .£ubparagraph, to ATCA operated by
‘agencies formed by various countries or by agencies
_authorized by various countries.

ATCA operated by ICAO

3) If the ATCA is operated by ICAOQ as provided for in
Article 71 of the Chicago Convention, the State where
the services are provided shall assume liability for
the damage provided for in the present Convention.

- L
CHAPTER II

SYSTEM OF LIABILITY

Culpable liability of ATCA
Anticle 7

1) The ATCA shall be liable for fault on the part of their
officers, employees and agents, for damage to aircraft,
persons, objects and postal cargo carried by aircraft
and for damage to third parties and to objects on the
surface, within the system established in the present
Convention;

i
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/

ATCA, exemption from liabilify v

2) Nevertheless, the ATCA shall not be liable if the damage
occurred fortuitously or as a result of force majeure,
through the action of a third party, through fault of the
ictim or inaccurate information from another agency,
which the ATCA only transmitted, and provided that the
ATCA proves that it took every possible measure to avoid
the damage or that it was impossible to take such measures; !

ACTA, contributory liability

3) If the damage results from contributory fault on the part
of the victim and employees of the ATCA or of e victim,
the enmployees of the ATCA and the operator (or *perators)
of the aircraft involved in the damage, or of employees of
the ATCA and of the operator or operators referred to, the
liability shall be shared in proportion to the gravity of
the fault of each, in accordance with conventional or
judicial decision and assessment. ‘

State ATCA, no immunity

4) No exemption may be based on the immunity of an ATCA because
it belongs to a State.

Fault, scope of the concept

5) The expression "fault", used in the present Convention,
shall include error, negligence, lack of skill and criminal

intent.

Fault, presumption through failure
Anticle §

1) If the victims or the operator or operators prove that the
damage resulted from failure of the electronic equipment
and/or automatic communications machinery, there shall be -
presumption of fault against the ATCA, which will be obliged
to show that its officers, employees and agents took all
regulatory and possible steps to avoid the failure.
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Fault, presumption through failure to present documents

2) There shall also be a presumption of fault against the
ATCA when, for reasons of national defence or other
reasons, the Agency fails to present the files or
registers containing records of messages exchanged
between its officers, employees and agents, and the
aircraft commanders, other ATCA and other Agencies
with which they were exchanged.

Aircraft commander, compliance with orders from the ATCA

Article 9
hd A

Without prejudice to the responsibility of the aircraft

commander as flight chief or director throughout the

operation, aircraft commanders must comply with orders

received from ATCA in accordance with the purposes specified

in Article 2, which they may 3isregard only in the event

of danger, immediately reporting this circumstance to the

air traffic service units.

t

Liability, for damage to persons and objects
Arnticle 10

1) If a claim is made against the ATCA for damage affecting
a passenger or the passenger's baggage or damage to the
cargo, the person suffering the damage may claim compensa-
tion for the damage suffered to the extent of the amount
indicated in the Convention for the Unification of Certain
Rules relating to International Carriage by Air {(Warsaw
Convention) ;

Liability of a non-contractual carrier ‘
2) The provisions of the preceding subparagraph shall also
apply if the carrier who performed the carriage was not the

contractual carrier, in accordance with the provisions of
the relevant International Convention;
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Liability for damage to postal cargo

3) If a claim is made against the ATCA for damage to postal
cargo, the injured party may claim compensation for the
damage suffered, up to the respective amount indicated in
the International Convention of the Universal Postal Union.

Liability for damage on surface
Anticle 11

If a claim is made against the ATCA for damage to persons

or goods on the surface, the injured party may claim compen-
sation for the damage suffered up to the amount or amounts
indicated in the International Convention on Liability of

the Operator in respect of persons and objects on the surface,
without prejudice to the provisions of Article 19.

LN

Liability for damage resulting from'collision
Anticle 112

1) If a claim is made against the ATCA for damage to the
aircraft, persons and goods as a result of collision between
two or more aircraft, the injured party may claim compensation
for the damage suffered up to the amount or amounts indicated
in the International Convention on liability of the operator
in the event of collision;

Prorata in cases of collision
2) If the amount of compensation fixed in accordance with the
preceding subparagraph, exceeds the limit of liability of the
ATCA, the procedure followed shall be as indicated in Article
19. ° .

- \

Burden of proof lies with the injured party

Anticle 1 g

.1) The claimant shall be required to present and produce ‘

evidence of fault on the part of the ATCA and of the relation-
ship between the said Agency and the damage suffered, except
in the cases provided for in Article 8.

\
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Applicable procedural law

N
2) The rendering of the judgment and production of proof
are governed by the law of the country where the proceedings
were brought or where they were continued in the event of a -
change of jurisdiction.

Documents, retention of

3) The files and documents containing records of messages
exchanged between parties, relating to the protection and
regulation of the flight, must be retained for a period of
three years. But for this to be done, the injured party or
his beneficiaries must request it of the ATCA in writing within
a period of six months from the date of occurence of the
damage, otherwise the entitlement will expire.

Aircraft accident, conclusions of investigation as proof
?

4) The conclusions of an aircraft accident investigation,
reached by the competent authority of one of the Contracting
States, by virtue of the provisions of Article 26 of the
Chicago Convention, shall be taken into account as proof,
without prejudice to the provisions of subparagraph 2 of

the present Article.

i
CHAPTER III

LIMITATION OF LIABILITY

Compensation, limitation of
Arnticle 14

1) The liability of ATCA, established in the present Con-
vention, shall be limited to the amount laid down for
liability of the aircraft operator in the Conventions
specified in Articles 10, 11 and 12, as the case may be.
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Shared liability; Judicial action

2) If the liability is to be shared between the ATCA and
the operator, the victim may claim from each of them to
the extent of the limit laid down in the preceding sub-
paragraph, but in no case may he claim an amount greater
than the sum corresponding to the damage suffered and duly
substantiated together with court costs and interest, from
the date the action was brought.

Compensation, increased limits

ArnZicle 15

No clause of the present Convention shall be interpreted as
preventing a State from increasing the limits of liability
of its ATCA, beyond the amount laid down in the preceding
Article including authorization of full compensation for
the damage caused.

Criminal intent, willful omission. Reckless action

Anticle 16

1) Liability of ATCA shall extend to full compensation of

the damage to the victim, if the officials, employees and/or
agents of the Agency, acting within their furdctions and within
the sphere of their duties, performed the criminal actions or
omissions with intent to cause the damage, or performed the
reckless action which caused the damage without taking into
account their consequences.

Compensation, claim

2) ATCA may claim from their officials, employees or agents
having caused the damage, the amounts they shall have paid
in compensation for the damage, and take out insurarice
covering such risk.
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Full compensation for damage to aircraft
Arnticle 17

Likewise, compensation for damage to aircraft, if not
included in the Conventions referred to in Articles 10,
11 and 12, shall cover full compensation for losses
incurred by the operator in this connexion.

Currency
Arnticle 18

1) Compensation for damage referred to in this Convention
shall be calculated in the currency laid down in the \
Conventions referred to in Articles 10, 11 and 12.

Currency conversion

2) The amount resulting therefrom shall be converted into
the currency of the country vhere the judgment was rendered
or in a currency agreed upon by the parties in the event of
this not being specified in the judgment, on the date of
effective payment. N

\

Prorata for third parties on the surface

Article 19

\ N
If damage was caused to third parties on the surfae and if
the amount of compensation fixed exceeds the limit of liabi-
lity, as provided for in_Article, ll, the following rule shall
be observed:

a) If the compensation relates, solely to death of, or injury
to, persons or solely to damage to property, it shall be
reduced in proportion to the respective amounts of the
compensation;

b) If the compensation relates both to death or injury and
to damage to property, half of the amount to be distributed
shall be allotted to cover compensation for death and
injury, and if the said amount is insufficient, it shall
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be distributed proportionally among those to whom it
was awarded in the case. The remainder of the total
amount to be distributed shall be prorated between
the compensation for damage to property and the part
of the remaining compensation that is not covered.

CHAPTER IV

JURISDICTION AND APPLICABLE LAW

Judicial action of the injured party
Anticle 20

1) Any person who has suffered damage as provided for in
this Convention, whether to his person or his property

or his beneficiaries, is entitled to bring judicial action
to obtain compensation for the damage incurred.

Judicial action for damage to postal cargo

2) In the case of damage to postal cargo, the action shall
comply with the procedures for the carriage of mail, as
laid down in the Convention of the Universal Postal Union.

Judicial action v. ATCA or v. operator
Article 21 '

'
1) The injured party may bring the action direétly against
the ATCA he considers liable or against the operator in
accordance with the provisions of the Conventions referred
to in Article 10, 11 and 12.

Judicial action of the operator
Recourse by the operator

2) An operator who has incurred damage through death or
injury to his personnel or damage to his aircraft or other
property, may bring action directly against the ATCA he
considers ‘responsible, and may also bring a recourse action
agalnst the ATCA for payment made to other persons as stated
in the preceding subparagraph
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Judicial action to obtain full compensation

“Anticle 22

If the injured party”or his beneficiaries has brought an N
action against the operator and has not received compensation
for the damage incurred within the limit of the Jlatter's
liability, they may bring a further action agaifst the ATCA
they consider responsible, within the same limits; submitting
proof of thgygtﬁ%i of damage incurred.

Compe tence
Artidle 23

1) Actions brought by the injured party in accordance with
the provisions of the present Convention shall- be brought
before the courts of the country in which the ATCA whose
activity was a prima facie cause of the damage -has its
offices, even when the aircraft was flying in another country
at the time of the accident.

Competence in cases brought against a multinational ATCA

2) If the ATCA isamultinational agency, the judicial proceed-
ings shall be brought in the country where it hadjts main
office according to its statutes ‘but likewise the claimant
may bring the case before the judicial authorities of the
territory of the Member State of that agency, where -the
damage occurred.

Competence in cases brought against an ATCA and an operator

3) If the claimant brings the case against the ATCA /and
operator jointly, he must follow the procedures outlined
in the preceding subgaragraphs. ¢ /

Overriding jurisdiction /

4) If some of the claimants bring the case against the ATCA
and others against the operator in different jurisdictions,
the case brought against the ATCA shall decide the overriding
jurisdiction with regard to the other cases.
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Priority
Articdle 24

The Conventions and laws shall be applied in accordance with
the following priorities:

a) the present Convention;

b) such aeronautical convention as the parties may
invoke in accordance with the provisions of
Articles 10, 11 and 12; (

c) the internal law of the country where the ATCA
"against which the claim is brought has its offices.
|

Judicial action against defunct ATCA or ATCA that have merged
with other ATCA

Anticle 25

1) If the ATCA responsible is a natural person, in the event
of that perscn's death, the actions for damages may be brought
against his beneficiaries; if it is a private legal person
and has merged with other agencies or has become another
agency, the action may be brought against the new, suceeding
body.

Judicial action against an international or multinational
"ATCA that is defunct

2) If the ACTA responsible is a private intetnational or
multinational body and has been dissolved, the suit for

damages may be brought against those States which authorized
it to operate, without distinction.

’ CHAPTER V
PRESCRIPTION

Prescription .concerning direct action by the injured party

*
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Anticle 26

l) Direct action for compensation for the victim or hi
beneficiaries or for the operator shall be prescribed after
a limit of two years from the date when the event which gave
rise to the damage occurred.

Prescription for compensation claim

2) A recourse action claiming compensation by the operator
against the ATCA for payment made to the victim or his
beneficiaries, shall be prescribed after a limit of two
years from the date of offective payment, whether it be the
consequence of the definitive award or of agreement between
the parties.

Prescription for action for balance of compensation

3) Action by the victim or his beneficiaries against the

ATCA they consider responsible, for the balance of .the

original claim against the operator which has not been met,

shall be prescribed on expiry of one year dating from the e
date on which insolvency of the operator with regard to the
credit was established.

Suspeﬁsion or temporary cessation.of prescription. Law
applicable

4) The reasons for suspension or temporary cessation of

prescription shall be those determlned by the law of the
court which hears the case.

CHAPTER VI

GUARANTEES

Guarantees, procedures
Anticle 27

Payment of compensation under the provisions of the present
Convention shall be guaranteed by the ATCA with their property
and shall follow any one of the procedures stated below:

\
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a) Through a subsidiary guarantee of a Contracting
State; i

b) Through endorsement by a-bank of recognized
solvency or of another institution authorized
by one or more Contracting States;

c) Through insurance with an insurance company
authorized by the Contracting State and suitable
for the type of insurance involved.

Guarantees, exception for State ATCA
Anticle 28

If the operator of the ATCA is a State body and provided
the services directly, if shall be exempt from the
provisions of the preceding Article. But if this is

not the case, the“State shall take the necessary steps

to ensure that the guarantees provided for in this Chapter
are genuine and effective.

Guarantees, multinational ATCA
Anticle 30

The Contracting Parties undertake to apply as a minimum
regquirement for the safety of international aeronautical
activities, the "Standards and Recommended Practices"

for the protection of air transport contained in the
Annexes to the Convention on International Civil Aviation.

§ - = —

—""Clauses, -invalidity . —
Arnticle 31

All clauses prior to the occurrence of the damage provided
for in the present Convention, which are contrary to the
rules of the present Convention, shall be invalid. Likewise,
any clause tending to exempt an ATCA from liability or to
set for such liability & limit less than that set in the
present Convention sha¥*l be invalid and of no effect.

L
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Days — -
Arnticle 32

1) For the periods mentioned in the present Convention -
defined in days, it should be understood that these "are

calendar days and not working days and they start on the
. calendar day following the event under consideration.

Months and years

2) Periods in months or years shall end on the same day as
when they started, after expiry of the number of months or
years laid down in the present Convention.

Liability of the ATCA, beginning and end

Article 33

The liability of the ATCA shall begin when it:takes or ought
to take the aircraft under its protection or control and
ends when it transfers them to another ATCA in respect of
the same aircraft.

<

Claim for compensation, entitlement of the ATCA

Article 34

1) None of the rules of the present Convention shall prejudice
the fact as to whether or not the ATCA responsible shall be
entitled to claim compensation against any other natural or
legal person, in respect of payments to the injured party,
‘even 1if he was an unlawful user, for any of the damage provid-
ed for herein.

Unlawful user, concept

2) For the purpose of this Convention, the term "unlawful
user” refers to whoever has the aircraft in his possession
without authorization from the owner or from whoever has the
exclusive right to use it if he has conferred this right

on another person.

e —
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ICAO, intervention

Anticle 35

\
If any disagreement arises between two or more Contracting

States on the interpretation or application of the present
Convention, which cannot be settled by direct negotiation,
the procedure to be followed shall be that established.in
Articles 84 to 88 of the 1944 Chicago Convention, withbut
prejudice to the provisions of Article 42, subparagraph 3
of the present Convention.

S

=

v

Court of Arbitration

Article 36 e
1) The injured party or parties, the operators and the ATCA
may submit a difference on which no agreement has been
reached to a Court of Arbitration.

Arbitration, agreements, formalities )

2) The arbitration agreement must be recorded in a public
document before a notary or court clerk of the jurisdiction
indicated in Article 23 and shall establish the rules of
the Court of Arbitration. These rules may not be contrary
to the specific legislation of the country where the arbi-
tration procedure is to take place. .

L

Evidence to be used

>

3) The Court of Arbitration may use all forms of evidence
accepted in the specific legislation indicated, which shall
govern any solution not provided for in the rule, including
the fees of the arbitrators.

Fees. . Arbitration award, enforcement

4) The final decision' on a difference may be submitted also
to a natural or legal person, either national, international
or interline, but the enforcement of the award shall, where
necessary be performed in the country indicated in Article 23
of the present Convention.
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CHAPTER VIII

DIPLOMATIC CLAUSES

Languages
Arnticle 37

1) The present Convention shall be drawn up in English,
French, Spanish and Russian and the four versions'shall
be equally authentic. In the event of divergency between
any of the versions, the procedure laid down in the 1944
Chicago Convention, Article 84 shall be followed.

Deposit of the original document

2) The original document shall be deposited at the Ministry
of External Relations of the State whose Government shall
transmit a certified copy thereof in the appropriate
language to each of the Member States of the International
Civil Aviation Organization.

Copies of the Convention

3) Likewise the Government shall transmit a certified copy
of the original document to the United Nations and to the
International Civil Aviation Organization.

Ratification
Anticle 38

1) The present Convention shall be ratified by those States
which wish to apply it. The instruments of ratification
shall be registered with the International Civil Aviation
Organization as laid down in Article 83 of the 1944 Chicago
Conivention. ICAO shall communicate’ the register to eéach
Member State, both to those which have not yet ratified the
Convention and to those States which are signatories thereof.

Entr'y into force

2) The present Convention shall enter into force ninety days
following the date of the deposit of the instrument of
ratification by twenty States. Subsequently it shall enter
into force between the other States which ratify it and those
which have already ratified it, ninety days following the
date of deposit of each instrument of ratification.
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- ICAQO, communication of entry into force

3) The International Civil Aviation Organization shall inform
each Member Stalte of the entry into force of the present
Convention,

Denunciation

Anticle 39 '

”l) Any Contracting State may denounce the present Convention,

by notification to the Council of the International Civil
Aviation Organization, which shall immediately inform the
Government of each Contracting State thereof.

Effect of‘the denunciation

2) The denunciation shall take effect six months following
the date on which the Council of ICAO is notified and shall
operate only as regards t%g State effecting the denunciation.

<]

3) On exéiry of the period indicated in the preceding sub-
paragraph, the Council of ICAO shall inform.the General
Secretariat of the United Nations of the denunciation.

Convention, geogréphiéa} scope

Anticle 40

'l1) The present Convention shall apply to all territories for

whose external' and aeronautical relations a Contracting Party
is responsible, with the exception of those territories for
which a declaration has been made in accordance with the

'following paragraph.

Convention, territories excepted

2) At the time of the deposit of its instrument of ratifica-
tion or adherence, any State may declare that acceptance of
the present Convention does not include one or more of the
territories for whose external and aeronautical relations '
it is responsible.

3

P
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Convention, territories subsequently ingluded

3) Any State may subsequently, by means of a communication
addressed to the Council of ICAO, extend the application of
this Convention to any of the territories with respect to
which it has made a declaration in accordance with the
provisions of the preceding paragraph. Such amendment
shall take effect on the ninetieth day from the date of
receipt of the communication from the said Government.

Denunciation of the Conveption, with respect to territories

4) Any Contracting State may denounce the present Convention
in accordance with the denunciation clauses, S$eparately with
respect to any of the territories indicated in the present
Article.

Convention, signature
Article 41

1) Until sucgh date as the present Convention enters into
force, the original document shall remain open to signature
by any State which took part in the Conference at which its
text. was approved. ’ \

Convention, adherence

2) After its entry into force, the present Convention shall
remain open to adherence by any non-signatory State and to
subsequent ratification by that State.

Reservations, exclusion

Article 47 . .

1) No reservation may be made with respect to the present
Convention.

Reservation, with respect to the International Court “of Justice
2) Nevertheless, at the time of signature or ratification

of the Convention, any State doing so may declare that it
will not submit any controversy in which it may be involved
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to the Permanent International Court of Justice. However,
any Contracting State which has expressed the reservation
indicated in this subparagraph may withdraw it at any time,
notifying the International Civil Aviation Organization of
such withdrawal.

Reservations, with respect to State aircraft

3) Likewise, Contracting States reserve the right to excludé
from the scope of the Convention, the liability of its Air
Traffic Control Agencies for damage caused by:

A) all or specific classes of State aircraft of other
Contracting States.

B) the State aircraft of the Contracting State itself.

Terms, interpretation N
Article 43 ) . J
The terms "agreement”, and "convention" used in the fore-

going Articles have oneyand the same meaning and scope and
refer to the complete text formed by the Articles referred to.

In witness whereof the undersigned plenipotentiaries,
being duly authorized, have signed the present Convention on
behalf of their respective Governments on the date shown with
their signatures.

- END -
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APPENPIX E

LIMITATION OF LEGAL LIABILITY OF THE CONTRQLLER

*
“(IFATCA'S DRAFT CONVENTION)

Arnticle 1: Aviation Technical Personnel

l. The present Convention is applicable for the purposes
of civil liability in the case of aircraft accident to Air
Traffic Controllers, Air Traffic Control Assistants

and analogue technical grades, including all telecommunica-
tions grades of Fixed or Mobile Aeronautical Services, all
grades employed in Meteorology, and all grades employed in
the provision of ground to ground Services and all grades
employed in operational planning, including all trainee
personnel in such grades, provided that such personnel are
qualified at least to the minimum standards laid down by
International Civil Aviation Organization where such Stand-
ards are required.

2. The present Convention is not applicable to personnel

not qualified under Section 1 of this Article, nor to

military personnel who, for acts carried out whilst on

duty, are excluded from civil liability by Municipal Law, e
except when military personnel are employed to carry out ,
the duties of the personnel described in Section 1 of this
Article. -

" 3. Notwithstanding exemption from civil liability of mili-

tary personnel as laid down in Section 2 of this Article,
when in conditions other than declared war, the State claims
force majeure and replaces civilian personnel by military
personnel, the personal liability of such military personnel
shall be that of the civilian personnel replaced.

Anticle 2: Aviation Authorities

1. This present Convention is applicable for limitation of
civil liability in the case of aircraft accident, for the
purpose of determining ex gratia payments and employer's
vicarious liability (Common Law countries), Commettant
liability (Civil Law countries), Liability of the Economic
Unit (Socialist Countries of E. Europe), to all agencies

* IFATCA '76, WP-31, as amended at IFATCA '77, WP-59.



employing personnel as defined in Article 1 of this Conven-
tion, including Governments, Airline Companies, Aviation
Industry, Flying Clubs and International Organizations with
or without International Personality.

2. This present Convention is applicable for Civil Liabi-
lity to Military Authorities employing civilian and/or
military personnel whether or not such personnel are exempt
from Civil Liability. )

< N

Article 3: Aircraft Accident

1. For the purposes of this present Convention, an aircraft
accident shall be considered to be any incident involving
any aircraft including operational air traffic which results
in death or injury to any person, or damage to any structure,
ship or goods whatsoever from-the time at which any person
boards an aircraft with the intention of flight, until such
time as he has disembarked.

2., Except in the case of operational air traffic, this
present Convention defines also an aircraft accident, any
incident involving damage to the aircraft itself, its cargo
or mail.

2

3. For the purposes of this present Convention, on airports
used for general air traffic, aircraft accident shall also
cover taxiing aircraft and vehicles on the manoeuvering area
as defined under the Annexes to the Chicago Convention 1944,
when such aircraft or vehicles are authorised to proceed by
Air Traffic Control and are either in radio contact or are
subject to air traffic control signals.

Artecle 4: Application to Aircraft

This present Convention is applicable to all forms of air
transport and shall include operational air traffic if such
traffic is involved in any accident as defined in Article 3
of this Convention with general air traffic or a third party.

Antiecle 5: Application to Third Parties

l. This present Convention shall apply to any person suffer-
ing death, his next of kin, or to any person suffering injury
or to any person or company suffering loss or damage to any
property whatsoever, wherescever the death, injury, loss or
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damage shall occur as a direct result of an aircraft accident.
The onus of proof of direct result shall be upon the third
party.

2. This present Convention shall afford to third parties

the samé Statutory Payment in the event of any aircraft
accident as that afforded under the conditions of the Warsaw
Convention and subsequent protocols. This Statutory sum shall
bé payable by Aviation Authorities in addition to the sum pay-
able by Airline Companies. Subsequent to any legal proceed-
ings the Civil Courts shall adjust such Statutory payments
-among the Aviation Authorities, the Airlines and their insurers
where possible without the requirement of participation by the
third party.

)

Arnticle 6: Reference to other Conventions and Protocols

1. when this present Convention makes reference to other
Conventions and Protocols, such reference shall be limited

to the laid down requirements of this present Convention and
shall not be interpreted as recognition of the aforesaid other
Conventions or Protocols by non-contracting States ta such
other Conventions or Protocols.

2. This present Convention shall apply as definition of crew,
passengers, cargo and mail any definition laid down in the
Warsaw Convention (12th October, 1929) as amended by the Hague
Protocol (28th December, 1955) and the Guatemala Protocol (8th
March, 1971) and any subsequent protocols to the Warsaw Con-
vention, but excluding the Montreal Protocol (1975).

Antrcle 7: Extinction of Civil Liability

1. Other than Statutory Liability, no civil liability shall |
exist for an Aviation Authority nor for Aviation\ Technical
Personnel if a claim has nopt been registered with appropriate
legal Authority before midnight on the three hundred and
sixty-fifth day after the aircraft accident, exclusive of the
day of the aircraft accident.

—_ Vs

2. The extinction of civil liability as defined in Section 1
of this Article shall apply also in cases involving a possi-
ble case of criminal negligence.

1

\
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3. Civil liability shall be automatically extiqguished for
Aviation Technical Personnel and for Aviation Authorities,
save the Statutory Liability of the latter, in proven cases
of intervention by anygthird party known or unknown, who is
guilty of air piracy attack or threat of attack on aircraft,
attack or threat of attack on Aviation Technical Personnel
or attack or threat of attack on ground installations used
for the purposes of aircraft navigation, communications or
safety.

4. Civil liability shall be automatically extinguished in
the event of attack by military aircraft of auy State save
that civil liability shall never be extinguished for the
military authorities of the State wloseatacking aircraft
have been even an indirect cause of an aircraft accident.

5. There shall be no extinction of civil liability for any
guilty party as defined in Section 3 of this Article and a
claim for civil damages shall lie before the Courts of any
Contracting State. Exemplary (punitive) damages shall always
be awarded under this Section and failure to pay such exem-
plary damages shall be punishable by imprisonment.

In such cases extradition shall be granted between Contract-
ing States. :

6. Claims for civil damages shall be extinguished for
Aviation Authorities and Aviation Technical Personnel in
all cases inyolving baggage, cargo or mail if a claim has
not been registered either withthe legal authority of the
States Before midnight on the three hundred and sixty-fifth
day after the aircraft accident or with the air transporter
under the provisions of Article 26 of the Warsaw Convention
as amended by the Hague, Guatemala and subsequent protocols.

Arntacle 8: Cases to which this Present Convention is Applicable

i. This present Convention is applicable to all cases of
liability under the Civil Law of Negligence or non-feasance.

2. Notwithstanding Section 1 of this Article, nothing in

this present Convention shall be interpreted as increasing

the civil liability of Aviation Technical Personnel under such
systems of Municipal Law where a lower limit of civil liabi-
lity was in force in the Contracting State prior to ratifica-
tion of this present Cpnvention by such ‘Contracting State.



- 228 -

Arnticle 9: Criminal Negligence

Nothing in this present Convention shall preclude recourses
to criminal proceedings in the case of Aviation Technical
Personnel if a judge of the State's courts shall rule that
there .is a prima facie case to answer. 1In all proceedings
for criminal negligence against Aviation Technical Personnel,
in order to have a verdict of "Guilty"”, mens rea must be
proved beyond reasonable doubt.

Arnticle 10: Place of Civil Proceedings

1. Irrespective of the place at which an aircraft accident
.oeccurs or of the subsequent enquiry, any proceedings for civil
liability involving aviation technical personnel or Aviation
Authorities to which this present Convention is applicable

shall be heard before the Civil Courts of the State of the
Aviation Technical Personnel or the Aviation Authority concerned.

2. In the instance of a case of civil liability involving
Aviation Technical Personnel employed by an International
Organization to which international personality has been '
accorded either by treaty or by decision of the International
Court of Justice, proceedings for civil liability shall be
heard before the Civil courts of the State in which the siege
social of the International Organization is situated and the
conditions of Section 2 of Article 8 of this present Conven-
tion invoked if applicable, except that if the siege social
of the International Organization is situated in a non-contract-
ing State, the conditions of Section 1L of this Article shall

apply.

3. Notwithstanding<%ection_2 of this Article, when Aviation
‘'Technical Personnel are employed by an International Organiza-
tion to which international personality has not been accorded
by treaty or by decision of the International Court of Justice,
proceedings in cases of civil liability shall be heard before
the civil courts of the State in which such personnel are
employed.

e

Anticle 11: BAircraft Accident Enquiries

1. 1In the event of an aircraft accident, the Contracting
State in whose area of jurisdiction for the purposes of provi-
sion of Aviation ground services, the accident occurs, shall
cause to be set up an official enquiry.
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2. When any civil aircraft or any aviation technical
personnel is involved, the enquiry shall be civilian in
nature and an airline pilot and/or member of the same
profession of the technical personnel involved and of at
least the same rank shall have the right to be nominated
as member (s) of the enquiry board.

3. Should the aforesaid enquiry reveal that there may be

a prima facie case to be answered for civil liability in
addition to any statutory liability, the chairman of the
board of enquiry, if other than a Coroner, prior to public-
ation of any findings, shall refer the findings to a judge
of the civil courts and should such judge decide that there
is a prima facie case of civil liability to be answered

in any Contracting State he shall rule whether, in the
interest of all parties concerned, taking into account

also the public interest to allow general publication of
the findings prior to the civil liability hearing. This
Article shall be applicable to military enquiries, except
where an aircraft accident involved only military personnel
and no third parties.

4. To avoid possible judgment of the case before the enquiry,
the enquiry may not accept as evidence information on any
disciplinary action taken prior to the said enquiry by an
aviation authority or an Administrative Authority.

Article 12: Limitation of Liability for Aviation Authorities

1. Apart from Statutory awards under this present Convention,
damages awarded against an aviation authority shall not exceed
the damages payable by Airlines as laid down under the Warsaw
Convention as amended by the Hague, Guatemala and any subse-
guent protocols, except that these limits shall apply to
domestic as well as international flights.

2. Damages awarded for death or injury shall be limited even
in the case of third parties to the limits for passengers as
defined in Article 22 of the Warsaw Convention as amended by
the Hague, the Guatemala and any subsequent protocols.

3. Damages awarded for loss or damage to property of third
parties shall not exceed damages awarded for death or injury.

4. Damages awarded for loss or damage to cargo or mail being
transported in aircraft shall not exceed the limits for Air
transporters as laid down under frticle 22 of the Warsaw
Convention (Section 2) as amended by the Hagque, Guatemala and
any subsequent protocols.

o~
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5. Damages awarded for death or injury in the case of —————
third parties shall be payable only if the third party

was killed or injured at or near the scene of an aircraft
accident as a direct result of such accident and, in the
case of death, the death occurred within two calendar years
from the date of the accident inclusive and can be proved

by the next of kin to have been a direct result of the
aircraft accident, In this case only shall the conditions
of Article 7, section 1 of this present Convention be waived
so that a further claim may be registered within three
hundred and sixty-five days of the date of birth.

6. Damages for loss or damage to registered baggage and
hand baggage shall be limited to the amounts laid down under
Article 26 of the Warsaw Convention as amended by the Hague,
Guatemala and subsequent protocols.

7. Subsequent protocols to the Warsaw Convention as used in
the present Convention, in order to be considered for this
present Article must have come into force not later than

the day before the aircratt accident. The date of the air-
craft accident shall be the date in the State where the
accident occurred and if over the high seas the date in the
State of the last known air traffic control authority to
have given a service to the flight(s).

Antaicle 13: Defences by Aviation Authorities

1. ©No defence shall exist for an aviation authority in any
case of negligence or non-feasance proved against any employee
of the Authority except an Act of God. -

2. In the case of an employee proved to have acted ultra -
vires damages may be reduced only if in the view of € court
such reduction would not incur undue hardship to t plaintiff.

3. "Volenti non fit injuria" may be a defence 4Af the plaintiff
is the aircraft captain or owner, provided that the volition

of such plaintiff were not a direct result of abiding by the
rules of the air of the State where the aircraft accident
occurs when such rules are in conflict with the rules of the
air of the State of the defendant aviation authority.

4. Where an aircraft accident occurs, inside the jurisdiction
of a State but other than the State of the defendant aviation
authority, but when service was given by employees of such
aviation authority, the authority shall have the right to call
expert technical witnesses from the other State, whether a
Contracting State or not, and if from a Contracting State,
this latter State shall facilitate the attendance of such .
witnesses.



oy

- 231 -

Anticle 14: Limitation of Liability for Aviation Technical
Personnel

1. In the event of an aircraft accident damages in civil
liability awarded against aviation technical personnel shall
in no case exceed a total equal to the annual salary of the
official concerned after all direct taxation due by the
official has been paid. For the purposes of this Article,
annual salary shall include only that salary which he could
be expected to receive for his work for the aviation autho-
rities in his grade at the time of the aircraft accident.

2. The stage of training and the experience of the official~
shall be considered with a view to assessing reduced damages.

3. The actions of a trainee shall be taken inta_account when
assessing damages against an instructor or supervisory- staff.

4. Reduced damages may not be assessed if the official is
proved to have acted ultra vires.

5. If another official or an assistant ta an official is
a joint tort-feasor, his actions shall be taken into account
when assessing damages against an official.

6. Costs shall not be awarded against aviation technical
personnel unless criminal negligence has previously been
proved.

7. No term of imprisonment nor fine may be imposed on avia-
tion technical personnel for civil negligence or non-feasance,
nor may any official be imprisoned pending a case for criminal
negligence unless a judge rules that there is a grave risk

of the accused absconding./

8. The Court may not hear as evidence information in dis-
ciplinary action taken against the technical personnel before
the Court's proceedings.

v

. \
\

Anti 3 Defences by Aviation Technical Personnel

(aimed at reduction of damages)

1. Aviation technical personnel may claim joint tort feasance
with the aircraft captain or owner or with other aviation
technical personnel or with an aviation authority.

2. "Violenti non fit injuria" may be a defence if the air-

craft captain or owner is the plaintiff provided that the

volition of such plaintiff were not a direct result of abiding
i \ -
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—_the attendance of such witnesses.
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by the rules of the air of the State where the aircraft ’
accident occurred when such rules are in conflict with the
rules of the air of the State of the defendant technical
aviation personnel.

-

3. Written superior orders may be claimed as a defence.
4. Act of God may be claimed as a defence.

s N
5. In the case of an accident occurring inside the juris-
diction of a State other than that which the personnel is
employed but while service was being given, the aviation
technical personnel shall have the right to call expert
technical witnesses from the other State, whether a Contract-
ing State or not, at the expense of the Aviation Authority.
The Court shall rule whether such expenses may be awarded
_as costs and against whom. If the witnesses are called
from a Contracting State this latter State shall facilitate

\ “

S

Arnticle 16: The Aviation Authority and Aviation Technical
Personnel as Joint Tortfeasors

1. When the aviation authority and an employee are joint
tortfeasors and damages are awarded against the aviation
authority, the latter shall under no circumstances have the
right to subseguent proceedings against the employee to
recover damages, except when it has been proved that the
employee acted ultra vires and the limitations of the present
Convention shall apply also to such proceedings.

2. When damages are awarded against aviation technical
personnel whose involvement under Municipal law is solely
to permit the plaintiff the right to proceed against the
aviation authority, the aviation technical personnel shall
have the right to proceed against the aviation authorities
and _any expenses incurred.

3. Aviation techrical personnel shall have the right to
proceed against the aviation authority to recover damages
awarded against such personnel when in following written
superior orders the aviation technical personnel is ad]udged
to have caused an aircraft acc1dent
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Aticle 17: Conflict of Laws

1. If there is a conflict of law, the law of the State in
whose airspace the aircraft accident occurred shall be
applicable.

Zi If such place is in the dispute, the Law of the State of"
the defendant technical personnel shall be applied.

3. If the accident occurs outside the territorial jurisdic-
tion of any State, the court will take into account any
international law which affects the incident, except that in
Common law systems precedent shall be accepted.’ If no inter-
national law exists the law of the State of the defendant
technical personnel shall be applied except that Article 10
Sections 2 and 3 of this present Convention shall be applied

to technical personnel employed by International Organizations.

Antrecle 18: Languages of the Convention

1. This present Convention shall be lodged in English by
Contracting States with the International Civil Aviation
Organization which shall cause the Convention to be trans-
lated into French, Russian and Spanish.

2. En the event of dispute, the English language version

of this present convention shall be considered to be the
authentic text.

Article 19: Protocol to the Convention

1. This present Convention is open to signature by all States
and all international Aviation Authorities endowed with
international personality which employ aviation technical
personnel. The President or Chief Executive of such Inter-
nationalAviation Authority shall sign on behalf of the
Organization and no instrument of ratification shall be
required on behalf of such international Authority. The
Convention remains open for signature until it comes into
force under sections 5 or 6 of this present Article.

2. Contracting States shall ratify this present Convention
according to their systems of Constitutional Law.

3. This present Convention shall be lodged with the Inter-
national Civil Aviation Organization.
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4. Instruments of ratification shall be lodged with the
International Civil Aviation Organization.

5. When at least ten of the following States: Argentina,
Austria, Bahamas, Belgium, Brazil, Canada, Channel Islands,
Costa Rica, Cyprus, Denmark, Egypt, Fidji, Finland, France,
Federal Republic of Germany, Ghana, Greece, Guyana, Hong
Kong, Hungary, Iceland, Iran, Ireland, Israel, Italy, Luxem-
burg, Malta, Mexico, Morocco, Netherlands, Antilles, New
Zealand, Nigeria, Norway, Portugal, Rhodesia, Senegal,

Sierra Leone, South Africa, Sri Lanka, Sudan, Surinam,
Sweden, Switzerland, Tunisia, Turkey, United Kingdom of

Great Britain and Northern Ireland, Uruguay and Yugoslavia
'have lodged instruments of ratifications, the present Con-
vention shall come into force on the ninetieth day after
lodging of the tenth such instrument of ratification. Signa-
ture of this present Convention by an International Organiza-
tion having international personality and being an aviation
authority providing aviation technical Services including

the International Civil Aviation Organization, European
Organization "Eurocontrol" for the Safety of Air Navigation
and Cenamer shall be construed as a presentation of an
instrument of ratification under this present Section.

6. When less than ten of the States or International Orga-
nizations mentioned in Section 5 of this present Article
have ratified, this present Convention shall nevertheless
come into force on the ninetieth day after the lodging of
the nineteenth instrument of ratification including signa-
tures by International Organizations under the conditions
of Section 5 of this present Article. '

7. The Convéntion shall come into force for any other
signatory ,State on the ninetieth day after the lodging of
that State's instrument of ratification after the coming into
foce of this present Convention. For the purpose of this
Section the Convention shall come into force for an Inter-
national Organization which signs the Convention after the
coming. into force of the Convention upon signature of the
Convention.

8. This present Convention as soon as it comes into force
shall be registered with the United Nations Organization by
the Secretary-General of the International Civil Aviation
Organization.

9. This present Convention shall remain open after coming

into force for the adherence of all non-signatory States.
Adherence will be carried out by lodging an instrument of
adherence with the International Civil Aviation Organization
and will result in the coming into force of this present
Convention for such States on the ninetieth day following the
lodging of the instrument of adherence. For International
Organizations the Convention shall come into force on signature.
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10. Unless notification is otherwise made at' the time of
signature or adherence to this present Convention, a Contract-
ing State adheres to this present Convention on behalf of
Colonies, protectorates, mandated territories, any other
territory under its sovereignty and all suzerain territories.

11. Signature of any subsequent protocols to this present
Convéntion shall be deemed adherence to this present Con-
vention and shall be published as such under the conditions
of Section 19 of this present Article.

12. Any Contracting party may denounce this present Conven-
tion and any Contracting State may denounce either totally

or on behalf of Colonies, protectorates, mandated territories,
any other territory under its sovereignty and suzerain terri-
tories by means of a notification of denunciation’ lodged with
the International Civil Aviation Organization, provided that
denunciation cannot be made for part of a Flight Information
Region as defined by the Chicago Convention, 1944 and annexes
thereto, and provided also that this present Convention shall
remain inforce as if the denunciation had not been made in
the matter of damages or if limitation of civil liability
applicable under this present Convention resulting from any
alrcraft accident occurring before the taking effect on the
one hundred and eightieth day after receipt of the notifica-
tion'of denunciation by the International Civil Aviation
Organization. . .

13. BAny Contracting State which has either not adhered to or
has denounced this present Convention on behalf of Colonies,
protectorates, mandated territories, other territories under

its sovereignty or suzerain territories may extend the adherence
to this present Convention to include all or part of such terri-
tories by lodging an instrument of extension of adherence with
the International Cviil Aviation Organization. Adherence to

a subsequent protocol to this present Convention without
reservation shall be interpreted as including such territories.

14. When all or part of the territory of a Contracting State
is ceded to a non-Contracting State this present Convention
shall cease to apply to such ceded territory from the date

of cession unless the treaty of cession includes a condition
of adherence for the ceded territory and such adherence is
lodged with the International Civil Aviation Organization by
the signatories of the Treaty of Cession.

15. when part of the territory of a Contracting State becomes
an Independant State responsible for its own external affairs, -
this present Convention shall cease to apply to such territory
from the date fo independence unless such territory shall
announce its intention to adhere to this present Convention

on becoming an independent State.
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16. When all or part of the territory of a non-Contracting
State or of a Contracting State 1s ceded te a Contracting
State this present Convention shall apply to such territory
unless a notification of non-adherence 1is lodged by the
Contracting State with the Intermational Civil Aviation
Organization and provided that the conditions of Article 7
or Article 12, Section 5 of this present Convention have
not expired, a case may lie if the ceding State is also a
Contracting State. Further, if a Contracting State delegates
airspace to a non-Contracting State or non-Signatory Inter-
national Organization, this Convention shall be applicable
in such delegated airspace.

17. The Contracting States and International Organizations
recognise that in all cases of dispute under this present
Convention, final arbitration shall rest with the Interna-
tional Court of Justice.

18. The Contracting States shall cause the limitations of.
this present Convention to be published by the Airlines
registered in these States. -

19. The Secretary General of the International Civil Aviation

OrganizaTion shall notify all signatory or adhering States and

International Organizations as well as all member-States of

the International Civil Aviation Organization and all member-~

States of the United Nations Organization of: /(z

i. The date of lodging of every instrument of ratifica-

tion or adherence during the thirty days following
the date of lodging such instruments.

ii. The date of receipt of every denunciation or decla-
ration of extension of adherence or notification of
cession of territory including provisos concerning
this present Convention contained in such bilateral
treaties during the thirty days following the date
of lodging such denunciations, declarations or notif-
ications. -

iii. The date on which the Convention comes into force
thirty days prior to its coming into force and the
dates on which it shall come into force for such
States as ratify or adhere to this present Convention
after the initial date of its coming into force,
thirty days prior to its coming into force for such
ratifying or adhering States. ,

iv. The date of sighature of the Convention by an Inter-
national Organization.
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20. The words "Contracting State" shall gignify Interna-
tional Signatory Organization except as follows: Article 7,
Section 5; Article 11, Section 3; Article 19, Section 2,
10, 12, 13, 14, 15, 16 and 18. >

Antecle 20: Signature

1. \ No reservations shall be admi tted_to this present
Convention.

2. This present Convention shall be lodged with the Inter-
national Civil Aviation Organization where in accordance
.with Article 19 it will remain open for signature. The
Secretary General of the International Civil Aviation
Organization shall send certified conforming copies and
‘translations in accordance with Article 18 to all signatory
States and International Organizations as well as to the
Member-States of the International Civil Aviation Organiza-
tion and of the United Nations Organization.

3. In good faith of which the undersigned plenipotentiaries,
duty authorised have duly signed this present Convention.

in English, recognised as the authentic text.



