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ABSTRACT
Author: Ridwan Aremu Yisuf.
Title: The Theory of Istihsan (Juristic Preference) in Islamic Law.
Degree: Ph.D.

Istihsan (juristic preference) deviates from and sometimes contradicts
well-gstablished general precepts of law. 1t calls for a considerable amount of
personal judgment on the part of the jurist who applics it. In the early period
of Islam, istihsan was identificd with ra’y (personal opinion) which frequently
lacked systematic guide-lincs. Abl Hanifah (d. 150/767) does not consider
istihsan as a merely arbitrary opinion. He believes that it is a procedure of
setting aside an apparently strict ruling of analogy in the interest of fairness

and justice.

On the other hand, Shafi'? (d. 204/819) adopts a text-oriented approach;
he believes that a Muslim jurist is guided, not by intuition, but by textual evi-
dence (dalil). e therefore subscribes to givas (inference by analogy) and
rejects istihsan.  An Ilanafi jurist, Sarakhsi, (d. 490/1096) later wrote a chap-
ter on the explanation ol givas, istihsan and takhsis al-illah (particularization
of the cause) as a rebuttal to Shafit's criticism of istihsan. Ibn Taymiyah (d.
728/1327), an l;l;mbu!i jurist, not only agrees with the isti!_tsf.rn, but believes
that it is in reality takhsis al-'illah. To this effeet, he wrote a treatise on istifi-

san and called 1t Mas'alat al-1stihsan.

This thesis studies the concept of istiisan as described by the above men-
tioned jurists, and some of their works on the subject are translated into Eng-
lish. The purpose of this thesis is to offer an historical study on juristic pref-
crence. s relationship with givas and rakhsts al-"illah. This study attempts to
add to our knowledge of istilisan and leads us to further and fuller analysis of
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why Shafri rejected 1t
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Résumé
Auteur: Ridwin Aremu Yusuf.
Titre: Théorie de l'istihsan (préférence du juriste)
dan le droit islamique.
Diplome: Ph.D.

L' istihsan (préférence du juriste) découle d'un certain nombre de prin-
cipes juridiques généraux bicn Etablis et parfois les contredit. Cette notion
fait largement appel au jugement personncl du juriste qui l'applique. Au
début de Islam, istilisan ¢tait identifié a ra'’y (opinion personnelle) qui man-
quait trés souvent de directives systématiques.  Abl Hanifah (d. 150/767) ne
considere pas I istihsan comme une opinion purement arbitraire. Il estime
quil $agit d'une procédure permettant de mettre de cote les régles apparentes

¢t strictes de Vanalogic au profit de I'impartialité et de Ia justice.

craa

(d. 204/819) adopte une méthode centrée sur le texte;
il cstime qu'un juristc musulman est guid¢é, non par lintuition mais par la
preuve littérale (dalil}. 11 souscrit par conséquent au principe du givis
(déduction par analogic) ct rejette I' #szihsan. Un juriste Hanafl, Sarakhsi (d.
490/1096) a par la suite rédigé un chapitre explicatil sur givas, istihsan et
tukhsts al-'illah (particularisation de la cause) qui réfute la critique que Shafi'i
fait de I istihsan. Ibn Taymiyah (d. 728/1327), juriste Hanbali, approuve non
sculement U istihsan mais estime qu'il s'agit en réalité du rakhsis al-'illah. 11 a

d'ailleurs éerit un traité sur Vistihsan et V'a intitulé Mas'alah al-Istihsan,

Cette these Ctudie le concept de 1 isrihsan du peint vue des juristes men-
tionnés ci-dessus; certaines de leurs ocuvres ont ¢I¢ traduites en anglais,
'object de cette these est de donner une perspective historique de la préfé-
rence du juriste et de ses relations avee givas ot rakhsts al-"illah. Cette élude

v



approfondit nos connaissances de I istihisan ¢t débouche sur une analyse plus

approfondie des motifs qui ont pouss¢ ShafiT a lc rejecter.
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Introduction.

One of the major questions often raised about sharTah (Islamic law) is
this: betng a divine law, how can its rulings be changed o accomodate modern
developments and cultural diversity? In other words, can sharf’ah rulings pro-
vide adequate solutions to modern problems and modern crises without violat-
ing its divinity? Can the jurists in Istam interpret the revealed laws without
being charged with legislating arbitrarily or with subordination by interlering
with Allal's deeree? The answers to these questions are not easy; however,
some writers on Islamic law have argued justifiably that the doors of ijrihad
(legal interpretation) are never closed.! Jjtihad 1akes different forms, and one
of the means of interpretation of the law is the ability of the jurist to usce his
discretion within the guidelines of the sharT alt to choose the better legal judge-
ment in a case which has two possible solutions. This exercise, called isrifisan
(juristic preference), is the focus of this thesis. Jurists in Islam are considered
to be discovering the rules already existing in the revelation, and are therefore,

not legislators,

The Qur'an constitutes, among other things, the enduring focus {or under-

standing the commands of God for a given time, place and sitwation.  Man-
kind's evolutionary understanding ol the divine way conlinues to widen,
deepen and heighten with developments in the human mentality and in the
physical and human environment. The preliminary pattern of this understand-
ing can be observed in the carly development of different human interpreta-

tions of the sharialt, and the various schools of Islamic law. These different

U “Ulama’ and scholars, including al-Shawkini, Abt Zahrah, and Mubammad

Igbil. among others, have rejected in prmcip]c the validity ol the closure
of the door of qnhad Wacl Hallag, "On the Origins of the Controversy

About the Existence of Mujtahids and the Gate of ltihad," Studia Islamica
63 (1984), p. 129,



understandings or {(figh) of God's revelation constitute responscs to changes of

time and situations.

Before Shafi'i (d. 204/820), istihsan was used as a means of rectifying an
unfair legal judgement that arosc from the application of givas (legal reason-
ing)* and therclore, istihisan signified a departure from the established rule of
givas in favour of justice. According to the definition ascribed to Abl Hani-
fah (d. 150/767), istihsan was "that which is agreeable to human beings.” This
definition exposed istifisan to a scrious attack and criticism. Shafi'i thus con-
demned 1l outright and wrote a section in his book Al-Umm wherein he criti-
cized istihsan. e called the section: Bab ibtal al-istifisan (Chapter on the
Refutation of Juristic Preference). Instead of istihsan, Shafi'i subscribed to
givas as a method of solving problems which are not directly covered by the

texts of revelations.

Due to Shafiri's attack on istihsan, the later Hanafis such as Pazdawi (d.
482/1088) and Sarakhsi (d. 490/1096) scem to have agreed to re-define istihi-
si by identifying it with givas. Hence, they defined it as a givas that is

stronger than another.?

As a rebuttal of Shafit's criticism of istifisan, Sarakhsi wrote a chapter in
his book Usiid wherein he explained the Hanafis' concept of istilisan and

takhsis al-"illah (particularization of causc). Hc approves the use of istihisan,

< lbn Idris Shafi’i, al-Risalal, ed. M. Killani (Cairo: Mustafa Bibi al-Halabi,
1969), p. 206. In Shafii's terminology, givas and Ijrihad are synonymous.

* Shams al-Din Sarakhsi, al-Mabsiit, 30 vols. (Cairo: Matba'at al-Sa"adah,

1324/1905), 10:145. Sarakhsi (d. 490/1096) 1s a rcknowned follower of

Abu Hanifah who has written on the subject of Istifisan.

T Abd 1lusayn al-Basri, Al-Micramad fi Usiid al-Figh, ed. M. Hamidullah, 2
vols. (Damas: Institut Francais de Damas. 1964-1963), vol. 2, p. 839.

~



but he does not believe that it is the same as rakhsiy al-"illali. In his above
mentioned book, Sarakhsi says: "whoever advocates the idea that istifisan is
takhsis al-illah 1s mistaken.” He argues that the method of particularization
destroys the “i/fah and thercby makes it unsuitable for istihisan. An example
given by Sarakhsi to illustrate this point is as follows: The lefltovers ol food
and water of a wild bird are 1mpurc and thercfore prohibited according to
givas. The implied analogy is that it has been mentioned in a prophetic tradi-
tion that stray cats are unclean. But the former givas which prohibits leftovers
of food of a wild bird was rejected in favour of another givas now called istif-
san which permits the consumption of this food. The explanatory reasoning
given is as follows: When cats and other pets cat or drink, their tongues are
covered with the food, thus causing its impurity. Birds, however, use their
beaks, which are formed of bone; and when they cat or drink, only the bone
comes in touch with the food. Since bones are considered clean according to
the saying of the Prophet Mubhammad, the food from which the birds cat is

also clean and, therefore, permitted for consumption.®

According to Sarakhsi, this permission is a legal result of istifisan which
has annulled the previous givas with its entire “illalr. "Therclore, there is no
need for particularization of the “illah; rather istifisan here is based on textual

evidence or on the equally strong doctrine of consensus.?

Ibn Taymiyah (d. 728/1327), not only challenged Shafi'i's criticism of

istinsan, but also argued that Sarakhsi’s position of scparating istifisan from

Sarakhsi, Usitl, ed. Abi al-Wafad al-Afghani, 2 vols, (Cairo: Matba'at Dar
al-Kitdb al-"Arabi, 1372/1951), pp. 208, 241.

¢ Ibid., vol. 2, pp. 207-208.
Ibid., p. 202; Mabsiut, op. cit., vol. 10, p. 145,

"
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takhsis al-illah s incorrect. e believes that the isrihsan which Shafii

rejected s in reality takhsis al-illak b

An illustration given by Ibn Taymiyah to affirm the relationship between
istihsan and takhsis al<'illah in connection with giyas is as follows: Accord-
ing to giyas, the produce of land taken by force belongs to the usurper if he
has cultivated the land. However, according to istifisan, the produce belongs
to thec owner of the land, and the usurper is entitled only to a wage. Qiyas is
put aside in this casc due to a tradition from the Prophet Muhammad who
said: "He who cultivates the land of other people receives a wage; the crop is

the (property of the) owner.”

In the above example, the “ilieh in the original givas has been particular-
ized by the “illah in the hadith; therefore, one cannot rule out the affinity or
the relationship between istifisan and takhsis al-illah in connection with givas.
Ibn Taymiyah has noticed the importance and the urgent need for examining
the above relationship when he says: "These are principles” (i.e. istihsan,
givas and takhsts al-"iflalr) "about which there has been great confusion on the
part of jurists and there is urgent need for examining them with respect to
many questions of the sacred law, its fundamental principles as well as its gen-

cral application.”1?

It is our intention in this thesis to fill this gap by studying the concept of

istilisan historically in connection with that of givas and takhsis al-Yillah. Ta-

8 Ibn Taymiyah, Mas'alat al-Istilisan edited by G. Makdisi "Ibn Taimiya's
Autograph Manuscript on Istihsan: Materials for Study of Islamic Legal
Thought," 1n Arabic and Islamic Studies in Honor of H. A. R. Gibb, (Cam-
bridge: Harvard University Press, 1965), p. 464.

¢ Ibid., p. 457.
1o

Ibid.. p. 454, the translation is that of the editor on page 446.

1



king into consideration the different schools of law which Sarakhsi. Shifii,
and 1bn Taymiyah represent, namely: the Hanafi, Shafi't and Hanball schools
respectively, we have sclected some of their writings on istihisan for our study
in this thesis. The selected writings of these jurists are then translated into

English for a better understanding of the subject by non-Arabic speakers.

A survey of Western scholarship on tiic subject reveals that istifisan has
been taken as an "expression of expediency” by some writers. For instance,
Brunschvig believes that "istihsan consists in adoptling without an underlying
text or formal reasoning a solution judged good.”!! We do not think that the
procedure of istifisan should be taken as a licentious legal practice nor as
expediency. To take this position is tantamount to adopting a face-value judg-
mental approach. Advocates of istiisan claim that preference is merely a con-
venient technical term; it is not to be taken in the sense of “1 happen to pre-

w12

fer.

Other writers on Islamic law such as Emile Tyan and Noel Coulson
believe that the notion of equity 1s incorporated in the concept of istifisan, or
that equity, which is sometimes expressed as public utility or common good, is
cquivalent to istifisan and that it depends morc on the jurist’s conscicnce than
on stipulated guidelines from the Qur'an and the Sunna. For instance, Tyan
believes that more than one solution to a problem may be derived through the
concept of istihsan without falling into a mistake; whereas there could be only

onc solution through the process of givas because the latter depends

11 Robert Brunschvig, "De 'aquisition du legs dans le droit Musulman Ortho-

doxe,” Mémoires de 'Academie Internationale de Droir Comparé 3, pt. 4.
(1955), 109; quoted from A. Zysow The Economy of Certainty: An Intro-
duction to the Typology of Islamic Legal Theory, (Harvard University,
1984, unpublished dissertation), pp. 399-400.

12 Sarakhsi, Usil, op. cit., vol. 2, p. 200.

]
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exclusively on the text of an already existing rule and does not change with
time.* This interpretation of istifisan suggests that it is subjective because it
depends greatly on the jurist's conscience rather than on the Qur'an and the

Sunna.

A similar obscrvation has been noticed in Coulson’s description of istihisan
when he says: "in some cascs strict analogical reasoning might entail injustice
and that it was then permissible to use a more liberal form of rcasoning.
Although this conception came close to being the same as the ra'y of the
ancients, it was now dressed up in more sophisticated terminology and called
istihsan ("sccking the most cquitable solution”), or Istislah ("sceking the best
solution for general interest”). But this was no longer regarded, in theory, as
giving human rcason sovercign play. "Equity and the public interest’ were now
seen as the purposes of Allah which it was the task of jurisprudence to imple-
ment in the absence of any more specific indication in the Qur'an or the
Sunna."" Our understanding of istisan is contrary to the interpretations of
the above two writers.  We believe that isrihisan can be applied in conformity

with Quranic guidelines but not as the mere choice of a jurist.

L:xamining Joseph Schacht's opinion on istihsan, one finds that he has two
different opinions. Initially, his description of istilisan happens to be in agree-
ment with that of Tyan who believes that isrilisan is the jurist's choice.
Schacht says in The Origins of Muhammadan Jurisprudence that istifisan is

reasoning which "reflects the personal choice of the lawyer, guided by his idea

'

of appropriatencss, (therefore) called istihsan or istihbab 'preference’. The
pPProj { p

Emile Tyan, "Méthodologie et Sources du droit en Islam”, Studia Islamica
10 (1959). p. 93.

Naoel Coulson. Conflicts and Tensions in Islamic Jurisprudence (Chicago:
University of Chicago Press, 1969), pp. 6-7.

6



term istifisan therefore, came 1o signify a breach of strict analogy for reasons
of public interest, convenience, or similar consideration.”® Schacht later
changed his opinion to conform with that of Paret who states that istifisan is
strictly controlled within the bounds of the Qur'an and the Sunna.'® The later
opinion of Schacht in his Imtroduction to Islamic Law reads as follows: "how-
ever, much consideration of fairness and appropriateness entered into the
decisions of the earliest lawyers, in the fully developed system the principle of
istihsan (and Istislah) is confined to very narrow limits and never supersedes
the recognized rules of the material sources (Koran and sunna), their recog-
nized interpretations by the carly authorities, and the unavoidable conclusions
to be drawn {rom them; it often amounts merely to making a choice between
the scveral opinions held by the ancient authoritics, that is to say, ikhirivar.

Occasionally, too, custom is taken into account by istiisan."V

Chafik Chchata takes another approach in his description of istihisan. 1lc
believes that it is composed of various aspects which accommodate the idea of
justice and utility.’® He states that: "istifisan is a method for extracting the
spirit of legal theories (I'esprit des théories légales) from the texts of the law,
Chehata emphasizes that this "spirit” must be sought within the iexts of the law

itself."1 His approach suggests that isrifisan may still be justified as a personal

15 Joseph Schacht, The Origins of Muhammadan Jurisprudence (Oxford:
The Clarendon Press 1950), pp. 98-99.

6 Encyclopedia of Islam, New Edition, "Istihisan and Istiglah,” by R. Paret,
vol. 4, pp. 255-259.

17 Joseph Schacht, An Introduction to Islamic Law (Oxford: The Clarendon
Press, 1964), p. 204,

18 Chafik Chehata, "L’ équité en tant que source du droit hanafite,” Studia
Islamica, 25 (1966), p. 123.

19

Ibid., pp. 91-94.Quoted from John Makdisi, "Legal Logic and Equity in
Islamic Law,” American Journal of Comparative Law, 33 (1985}, p. 72.

4



interpretation of the texts of the law which is more flexible than reasoning by

analogy.

I'rom the above survey of the writings of some of the Western scholars on
istifisan, we have noticed that they all agree that istihsan is a procedure for
maintaining justicc when the outcome of giyas leads to the opposite. How-
ever, there are arcas that have not been touched upon; e.g., What are the lim-
its which the usc of reasoning imposes on istifisan, or vice-versa? What does
Ibn Taymiyah mean by saying that "no valid giyas will be contrary to shari’ah"?
If istifisan really predominates over giyas, why is it not accepted in the same
way as qivas? What is the relationship among istihisan, givas and rakhsis
al-"illah? Why is the study of istifisan so important in the field of Islamic law?
All these questions arce part of the subjects which we will consider in this the-

518,

‘The study of istifisan nowadays is important especially in the West where
there is a great interest, ducto the crisis in the Muslim World, to know more
about the Islamic system of justice. The advocates of juristic preference argue
that the application of givas has often failed to accommodate fairness and
equity, and thercefore, istiisan may be used to serve that purpose. The laws
from the primary sources of Shariah, i.e. the Qus’in and the Sunna cannot be
changed because such laws are considered divine. However, rulings from the
subsidiary sources such as istihisan and Istislah {equity) are considered flexi-
ble. Their flexibility depends on knowledge about the reasons (Cilal) for which
such rulings are decreed. Once the reasons are known, legal reasoning can be
used to extend the rulings of the original sources to new cases that are not
specifically mentioned in the revealed texts. The motives behind certain ritual

actions, however, are unknown and therefore not subject 1o rational deduc-



=

tions.

In order to show the limits and the role of reasoning in the extension of
textual values, the issue of givas and the role of “illeh therein are treated first
in this thesis. Following this discussion come the definition and analysis of
istihsan, its historical development, the pre-Shafi1 practice of isrihsan, his
attack on the concept, and discussion of rakhsis al-'illah. Selected writings of
Shafi'i, Sarakhsi, and Ibn Taymiyah on the subject are translated into Linglish,

are commented on, and are followed by concluding remarks.

9



CHAPTER ONE.
QIYAS: DEFINITION AND ANALYSIS.

Qivas literally means 'to measure’, 'to compare’, and ‘to weigh'. In the
legal rcasoning before Shafi'i (d.204/820), the definition of givas in a formal
technical manner is non-existent because istihsan was generally used at that
time in the sense of a parallel, a precedent or a method of reasoning by com-
parison. The logical idea of major and minor premises with the common
essential factor had not yet come into existence with respect to givas. For
instance, Abu Iianifah (d. 150/767) maintains that if the mother of a child
(tmm al-walad) cmbraces Islam in enemy territory and migrates to the Mus-
lim territory, then in case she is not pregnant, she can marry if she desires,
and no ‘iddah (waiting period) is binding upon her. Abu Hanifah, according
to Abt Yusuf, (d.182/798) argucs thus on the basis of a hadith from the
Prophet. But Awzal differs from him on this point and remarks that if a
woman lcaves her country for the sake of God to protect her religion, her case
is parallel to that of the women who migrated from Mecca to Medinah during
the life of the Prophet. She cannot marry, he adds, until the expiry of her
iddah, He elaborates his argument by citing the female emigrants who had
gone to the Prophet at Medinah while their husbands, who were non-Muslims,
lived on in Mecca. Furthermore, the Prophet returned the wives of those per-
sons who became Muslims, and they still observed the “iddah.? This example
shows that givas in the carly schools of Islamic law consisted of the presenta-
tion of a parallel case without any specific restrictions; but that conditions and

other restrictions on the implementation of givas werge later imposed.

2

Abl Yasul, al-Radd “ala Sivar al-Awza'l, cd. Abu al-Wafd al-Afghini
(Haidarabad: Lajnat lhya" al-Ma'arif al-Nu'maniyyah, 1357/1938), pp.
YO-10K),

10
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Similarly, Malik (d.179/795) used givas to mitigate a punishment pre-
scribed by the Qur'dn, namely, amputation of the thief's hand. In onc of his
decisions, Malik says that if’ a labourer or an employee working along with a
person steals the latter’s property, his hand will not be amputated. This casc
is not, he adds, parallel to that of a thief but 10 that of an embezzler; and the

hand of an embezzler is not amputated.?!

From the above two cxamples, we can sec that the usc of givas was
unregulated and unrestricted, and that this was common among the jurists of
Iraq and Medinah. Sometimes words such as mathal (hke), bimanzilah (with
degree) are used to denote the similarity between two parallel matters. This is
the reason why Shafii criticized the early use of givas. He later imposed

restrictions on its practice.

As for the definition of givas, no logical delimitation was given by the
early jurists, including Shafit who used the word fjtihad as a synonym for
givas. This usage created confusion. For instance, when he was asked: What
is givas? Is it jtihad;, or arc the two different? Shafil replied: They are two
terms with the same meaning. His interlocutor asked: What is their common
(basis)? Shafif replicd: On all matters touching the (life of a) Muslim, there
is cither a binding decision or an indication as to the right answer, If there is
a dcecision, it should be followed; if there is no indication as to the right

answer, it should be sought by ijrihad, and ijtihad is givas.?

21 Malik b, Anas, al-Miwatta’ (Cairo: Dir Thyd' al-Turdth al-"Arabi, 1951),
vol. 2, p. 841.

2 Shillit, al-Risalah, ed. M. Shikir (Cairo: Matba'at Mustata Babi al-Ila-

labi, 1940). p. 477; Majid Khadduri, Islamic Jurisprudence Shafi 1's Risala

Translated with an Introduction, Notes and Appendices (Baltimore: 'The

John Iopkins Press, 1961), p. 288.
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However, Shafil has given us the ingredients of what constitutes givas
when he says: If in any command given by God or His Prophet, there is an
indication that the command was given for a certain idea or reason (ma'na),
and a new situation for which no textual rule exists, arises, the law about the
similar situation alrcady covered by the 1ext should be applied to this new situ-
ation, provided it has the same idea or reason (ma'na).>® This statement
implics that he had a clear notion of giyas in his mind. From the above state-
ments of Shifi'i, we can infer the definition of givas as follows: Qiyas is a
method of seeking a rule of law about a new situation not covered by the text
by applying a rule of law about a situation already covered by the text if it has

the same reason or idca (ma'na) as the new situation has.?

In the third century after the Hijrah, the four parts of giyas began to take
shape. Aba Bakr al-Jagsas (d.370/955) gave his own definition, stating: Qiyas
is nothing but the application of the parallel case (far') to the original (as/) on
the basis of the idea or reason (ina’na) which appears in both cases and neces-

sitates equality between the rules of law concerning them.?

In the fourth century after the Hijrah, the word ma'na which Shafil used
to mean the reason linking the original and the parallel cases changed and
became an “illah {effective causc). Abt Husayn al-Basri (d.436/1044) in his
definition of givas, says: "Qivas means applying the law of the original case to
the parallel case in order to achieve (fahsil) the same ruling in both cases by

reason of their similarity of an “iflah (cffective cause) in the opinion of the

al-Risalah, op. cit., p. 512.

*Ibid.. p. 512,

= Abt Bakr al-Jassds., Usiil al-Jagsas, Ms. Dar al-Kutub al-Masriyyah. wsal
al-figh 229, fol. 207 quoted from Ahmad Hasan "Qivas in Islamic Juris-
prudence”, Islamic Studies 19 (1980), p. 7.
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jurist.”*¢ He also divides givas into two categorics, namely: givas rard (co-ex-

tensive) and givas “aks (co-cxclusive).

In the fifth century after the Hijrah, Ghazili (d. 505/1111) cnumerates the
Qur'an, Sunna and Ijma as the sources of law and deals with givas separately
under the category of ‘'methods of deriving rules’ (turug al-istithmar -literally,
methods of seeking fruits). Thus, he considers givas as a method of deriving
rules of law from the original sources and not a source of law by itself.?” He
objects to Shafi'l's usage of ijtihad as a synonym of givas. Ghazali says: ljri-
had does not imply the particular meaning of givas; it simply indicates an
effort which is only a state of the user of givas (hal al-qavyas).®® By this argu-
ment, Ghazali tends to show that Shafi1's definition of givas is logically defec-
tive. It is not exclusive (mani’) as it includes questions based on personal
opinion called ijrihad, and is not exhaustive (jami’) as it does not include
some kinds of givas such as patent analogy (givas al-jul) in which the user of
analogics does not spend any effort to find the rule of a new case. Ghazili
therefore gives two definitions of givas: (1) "Qivas means to cstablish (ithhar)
for the parallel case the law of the original case by reason of their sharing the
effective cause of the Taw; (2) "Qivas is the agreement of the ruling of a known
case with a newly discovered case by establishing or negating the same law

from thosc cascs on the basis of a common link between them,™

In the sixth century of the Hijrah, a fresh theory about givas, diflerent

20

Abi Husayn al-Basri, al-MicCtamad fi, op. cit., vol. 2, p. 697.

Abt Hamid Ghazall, al-Mustasfa min Cilm al-Usil. 2 vols.  (Cairo:
Matbaat Mustalda Mubammad, 1937). vol. 1, p. 6.

* Ibid., 11, 54.
* Ibid., 11, 54,
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from the previous one, appeared. During this period, some scholars such as
al-Amidi (d. 631/1234) and Ibn al Hajib (d. 646/1248) thought that givds was
an indcpendent source or basis of law like the Qur'an, and the Sunna. Al-
Amidi defincs giyas as "the equation between the original and the parallel
cascs in respect of the effective cause derived from the law of the original
case”.® The term ‘equation (musawat, istiwa') of parallel case with the original
casc’, brought another change in the theory of givas. Earlier, it was thought
that givas meant equalization (raswiyah) of the parallel case with the original
casc by the cffort of the mujtahid. The new theory of equation influenced
later thinkers such as “Adad al-Din al-Iji (d. 756/1357), Taftazani (d.
790/1388) and Ibn Humim (d. 861/ 1456). They all maintain that givas is an
independent source of law like the Qur'an and the Swnna, and that it means
cquation between the parallel and the original cases in respect of the effective

Cause,

In summary. the historical development of givas indicaies that it started as
a rudimentary comparison bciwecn parallels, and gradually admitted the “clas-
sical group of four usil”. This acceptance happened as a result of a compro-
mise between the unrestricted use of personal opinion (ra’v) and rejection of
all human reasoning in Jaw.’! The linking factor between the original and the
parallel cases known as ma'na later became an illah (effective cause). We
may now discuss the definition of an “illah, its characteristics, how il can be

identified and then summarize its historical development,

M Sayt al-Din al-Amidi, al-thkam  f1 Usil al-Ahkam  (Cairo: Matba’at
al-MaTarit. 1914}, vol. 3. p. 273,
S Schacht, An Introduction. op. cit., pp. 60-64.
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Definition and Analvsis of “illah (Effective Cause).

What is “flah in lslamic jurisprudence? The different definitions and
opinions of the jurists regarding what constitutes an “illah are evident in the
etymology given to the term. In the medieval period. “illah was defined alter-
nately as sebab (mediate cause), amarah (sign),?* da'i {motive), ba'ith (driv-
ing force or motive), manat {(basis), dalil (indication), majib (that which
necessitales or obligates), mucarrif (signifier), jalib (causative factor) and

mu'athehir (cffective cause).™

There arc three other words. cach of which has been used by the jurists to
define “illah lterally and juristically. First, in the literal sense, “ifllah means
‘arid (an accident) by which the quality of an object changes from one condi-
tion to another when an “illah 1s applied to that object.®* On the basis of this
literal meaning. “illah 1s defined in law ax "a quality which effects a rule of
law”. In other words, “illali determines the rule of law, by changing the law
from particularity to generality or vice-versa. For instance, wine is prohibited

because of its intoxicating quality, and, therefore. any other liquor that intoxi-

According to Abd Husayn al-Basrl, al-Amarah (sign) leads to probability
(of intended rule) and that is why al-amarah 1s ditterent from demonstra-
tive evidence dalalah. The theologians call whatever leads to probability
al-amarah irrespective of whether 1t is related to speculative reasoning or
divine law (shar’). However, the jurists call subsidiary sources (al-amarat
al-shar'ivah) such as givas and isolated hadirh proofs (adifah). They do
not regard speculative reasoning (amarat al-aglivah) as a proof.
Mu'tamad, op. cit., p. 690.

Shawkidni, Muhammad b. "AN, Irshad al-Fuhil ila Tahgia al-FHagq min
im al-Usiil (Cairo: Idarat al-Tiba'at al-Muniriyyah, 1347 ALLL), p. I8];
Ahmad Hasan, "The Legal Cause In Islamie Studics,” Islamic Studies 19
(1980), 250.

3 Fakhr al-Islam "Ali b. Muhammad al-Pazdawi, Usal al-Figh. On the mar-
gin of al-Bukhiri Kashf al-Asrar, 4 vols. (Cairo: n.p.. n.d.,), vol. 4. pp.
1290-91; Hasan, “The legal cause in Islamic Studics” op. cit., p. 248:
Irshad al-Fuhil, op. cit., p. 181
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cates will be forbidden whenever the common factor of power to intoxicate is
determined to be present therein.  As for the second example, a dead animal
is generally forbidden for consumption unless there is a compelling necessity;
therefore, the eating of any other forbidden things will be allowed at a particu-
lar time of necessity when one is about to die due to hunger and starvation.
‘The rule of law is restricted to the case mentioned in the texts before the
determination of the “illah. Once the “illah is determined, the rule of the law in
the text will be externally changed from particularity to generality. And when-
cver the illah is found in a parallel case, the same rule of law will be

1.3%

applicc

Sccond, “illah is derived literally from ‘alal which means the repeated
drinking of water by amimals. The jurists use this word in the legal sense for
the repetition ol the rule of law wherever the “illah is found. The rule of givas

can be extended to parallel cases as long as the “illah exists therein,3¢

Third, in the literal sense, “illah 1s a disease which drastically alters one's
health. The legal aspect of the third definition of “illah thus means a quality

which has an cffective impact on the establishment of the rule of law.?’

The issue of ‘illah is very complicated in the books of Islamic thcology
and philosophy.® The Mu'tazilis maintain that the motive or cause brings

about the rules of law because the works of God are not purposcless.? The

3 Kashf, op. cit., p. 1290.

36 Ibid., p. 1290. This means that the rule (hukm) of an “illah will always be

repeated whenever it appears in parallel cases.
ST Kashf, op. cit., pp. 1290-91.

Abu al-Hlasan al-Ash’arl, Maqalar al-Islamiyvyvin, ¢d. Muhammad Muhy
al-Din (Istanbul: Matba’at al-Dawlah, 1929), pp. 51-33
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Ash'aris believe that it is God who necessitates the law: law does not exist
because of the “illali; the causes of laws existed before the advent of Islam,
but the causes did not necessitate the laws. The law became effective only

after the exercise of the authority of the Lawgiver,*

The Maturidis adopt a middle stance between these two views. They
believe that legal injunctions are given for certain purposes, and have definite
causes. However, God does not decree the rules of law on the basis of their
causcs and purposcs, but out of grace to mankind. The authority of God
makes the rules obligatory but not the causes. The legal injunctions are figura-

tively attributed to their causes.?!

According 1o the Sunnis, the wording of the text stipulates the law and the
“illall motivates it. This means that the law of an original case (hukm al-asl)
comes from the Lawgiver Who makes a law an obligation. Another view
maintains that the law is attributed to the “iflak, not to the text, in both the
original and the parallel cases. The “illah, according to this view, is a sign
(Calamah or amarah) for the existence of a law (i thubfit al-hukm) in both

cases. The majority of the jurists uphold this view.*
Characteristic and Role of "Illah in Qiyas.

The first characteristic of an “illah is that it must be an apparent attribute
(wagfan zahiran). This mcans that the “illah in an original case must be distin-

guished in such a way that one must perecive its presence in the ruling of the

% Kashf, op. cit., vol. 4, pp. 1349-51.
40 Tbid., pp. 1349-52.

41 Ibid., pp. 1349-51

2 Ibid., p. 1064.
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original casc: so that when the ruling is extended to similar cases, its presence
will also be known. lor instance, the power to intoxicate is an apparent attri-
bute which can be observed from drinking wine; such an attribute will be used
as an ‘flluh 1o extend the ruling of prohibition to any other drinks that can
intoxicate. The color or name of the drink is immaterial to the ruling because
they are not considered effective causes. In another example, a blood rela-
tionship cannot be determined in Shari’ah through the presence of a husband's
semen in the womb of his wife. An apparent attribute such as a valid mar-
riage contract is considered to be the cause of determining blood relation-

ship.*

Sccondly, an “illah must be cousistent (mundabitan). This means that the
attributes ol the cause must be cqual and precise in both the original and the
cxtended cases. For instance, the Prophet Muhammad said: "A person who
kills the one from whom he inherits should be deprived of the inheritance”.
Avoidance of contflict of interest is considered to be the attribute of the “illah;
therefore, a person who kills his bequestor (miis?) will be prevented from
inheriting.  As for fasting, there are inconsistent attributes concerning its
observance such as, ‘hardship’ (mashaggah) and ‘inconvenience’ in relation to
the fasting of both rich and poor men. A rich man may not feel any inconven-
ience in traveling by air when fasting; wherecas a poor man will face hardship if
he must travel by camel. Becausc these attributes are inconsistent with once
another, travelling and illness are chosen as the reasonable excuse or the “illah
governing exceplions to fasting instcad. The injunction thus eradicates dis-

crimination between the poor and the rich on the issue of fasting.

o Muhammad Al al-Shawkini has cnumerated about twenty four character-

istics of “iffah n his Irshad al-Fuhil, op. cit., p. 207.
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Thirdly. an attribute of an “illaf is that it must be suitable (munasabah).
According to Ghazali, al-Munasabah means a quality which bears the charac-
ter of maslahah (human welfare) in such a way that if the rule of law is attrib-
uted to it, it makes sense.® Ibn al-Hajib believes that munasabah is the deter-
mination of “illah through the affinity between the cause and the rule of law
from the asl (original case) itsclf and not from the text or anything clse.*® For
instance, intoxication (iskar) is the “illah for prohibiting the drinking of alco-
holic beverages and intentional killing is the “illah for prohibiting retaliation.
A reflection on the motives behind these two laws of prohibition indicates their

suitability for the laws themsclves. 0

Fourthly, another attribute of an ‘illah is that it must be transitive
(muta’ddivah).*? This means that the “illah should not be confined to the rule
of law in the original case. Since the “illah is the determining factor of a rela-
tionship between the original case and a new case, it follows that such an “illah
should not be limited (gasirah). For instance, the consumption of the flesh of
a hawk is prohibited for a Muslim because it preys on other animals. There-
fore, the consumption of the flesh of any other predatory animals such as
lions, dogs, ti;-:rs elc. are forbidden for Muslims. On the other hand, exam-
ples of attributes that are limited and cannot be extended are those that per-
tain particularly to the Prophet Muhammad for they cannot be cxtended to

other cascs (e.g. only the Prophet is allowed to marry more than four wives;

¥ Abt Hamid Mubammad al-Ghazali, Al-Mustasfa min “{lm al-Usil, 2 vols.
(Cairo: Matba’at Mustala Babi al-Halabi, 1937), vol. 2, p. 77.

Ibn al-Hajib, Mukhtasar al-Muntaha, along with the commentary by al-Tji,
(Istanbul: n.p., 1307/1891)}, pp. 386-89.

6 Ibid., pp. 386-89.
W Basri, al-Mu'tamad, op. cil., vol. 2, pp. 801-803.
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this ruling cannot be extended to any other Muslims irrespective of their finan-

cial or social status).®

On the condition of ta'diyah, some jurists do not agrec that an “illah
should be particularized.®® Al-Jassas stresses that: "not all legal theorists were
rcady to endorse the idea that a legal illah can and should be particularized.
Bishr ibn Ghiyath al-Marisi and ShafiT were against it, while the majority of
the Hanalis, excepting some who were living in Baghdad during al-Jassas's
time and Milik ibn Anas commended it".5® According to al-Jagsds, unless an
“illah is definitcly particularized, (such as the example of the prophet cited
above), there is no rcason why a certain “illah cannot be applied to as many
cases as onc can find. Since the issue of takhsis al-'illah (particularization of
causc) is part of this thesis, details on this aspect will be discussed later. We

may now focus on the means by which an “illah is identified.
Identification of the Effective Cause.

There are a number of ways in which a “illah may be identiified. Accord-
ing to Shawkini,’! The first is by means of Qur’'anic verse or a prophetic tradi-
tion. Whenever either of them indicates certain attributes as the cause for the
ruling of law in a given casc, such attributes are considered as the ‘illah.

Attributes may be explicit or implicit; as for an explicit “illah, such formulae

¥ "And any believing woman who dedicates her soul to the prophet if the

prophet wishes to wed her (after the fourth wife) this only for thee, and
not for the believers (at large)”. Qur'an 33:50.

¥ In his Usiil al-figh, al-Jagsds mentions that Bishr Ibn Ghiyath al-Marisi
and Shafi'T arc against particularization of cause (takhsis al-"illah). Cited
by Nabil Shehaby in his article on "lllahi and givas in Early Islamic Legal
‘Theory,” Journal of the American Oriental Society 102, (1982), p. 39

S0 Tid.. p. 39.

S Irshad, op. cit., pp. 184-185.

20



as 'so that’ or 'because of this’ or 'the cause is such and such’ must be
expressed in a statement that consists of an explicit effective cause. For
instance, Allah says in the Qur'an: "Apostles who gave good news as well as
warning, so that mankind (after coming) of the apostles, should have no plea
against God.””* An example of an implicit “illah in a text is as follows: The
Prophet orders Muslims to wash a pot seven times if a dog licks it. This rul-
ing indicates that such a pot is to be regarded as defiled (najas) because the

legal sources speak of cleaniiness (taharah) in connection with pots licked by

a dog.

Second, an ‘illah can be identified by consensus (ifma’). Whenever the
jurists (mujtahidiin) agree on a certain attribute as an “illakr for a case, that
agrecment may be acceptable and the “iHlah may be used for extension to
another similar case. It must be stressed here that the validity of the rule of
ijmi derived through giyas is questionable, because the Zahiris and others
who do not subscribe to giyas will not be part of this kind of ijma’. Iow can
such a consensus be accomplished without their consent?  Al-Shawkini main-
tains that {jma cannot be considered as a valid method to determine an “illah
because ijma on cases whose ‘ilal are derived by analogy are not certain

(gar'1). They may be probable (zannT) only.3

Thirdly, investigation and successive climination (@l-sabr wal-tagsim) is
another method of finding the “illaf. This method consists of probing or clas-
sifying a number of atiributes or qualitics worthy of being the “illah of a given
law. A jurist in such a sttuation then chooses one of them as the cause and

excludes the rest. This method includes invalidation (ilgha’): this means that a

LA
te

Qur'an 4:165.
Irshad, op. cit., p. 184.



certain rule of law is established on the basis of a specified “illah and the rest
of the “ilal arc rejected by the jurist who has shown that they have no connec-
tion with the rule. This method is similar to the process of “aks (co-exclusive-
ness), which indicates that when an “illah does not exist, the rule based on it

also does not exist.™

Among the methods of al-sabr wal-tagsim is tard (co-cxtensiveness). This
term means that the quality excluded by the jurist was also dropped by the
lawgiver himsell. For instance, the consideration of being tall or short is irrel-
cvant to cases of retaliation, expiation, inheritance, and the emancipation of a
slave. These qualitics will not be taken into account while determining the
causality of a rule, because the lawgiver neglected them. Nor is gender taken
into consideration by the lawgiver in the emancipation of slaves; it is consid-
cred by him, however, in cases of witnesses, administration of justice, guardi-
anship in marriage and inheritance. Therefore, the sex of a parson will be

dropped as an ‘illah in the case of the manumission of slaves.s

Fourthly, tangilh al-manat (re-examination or revision of the place where
the “illah 1s suspended) is another means to identify an “illahi. This method is
ditferent from the previous one, i.c. al-sabr wal-tagsim, because the latter has
no textual indication of where the ruling of the “illeh is, whereas rangili al-ma-
nat has. For instance the penalty (kaffarah) of freeing a slave is involved in
the judgement of the Prophet upon a bedouin who had sexual intercourse with
his wife by day while he was fasting during the month of Ramadan. The sum-

mary ol the dialogue between the Prophet and the bedouin is as follows: "1

Ibn al-11ajib, Mukhtasar al-Muntaha, along with the commentary by al-1ji,
op. cit., pp. 386-89.

= Ibid.. pp. 390-91.
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had sexual intercourse during Ramadan” says the bedouin. The Prophet rep-
lied: "If you had intercourse, then you should make expiation.” This condi-
tion and its result explicitly indicate the cause of the injunction. The jurist's
role in this case is to re-examinc the ruling by dropping the irrelevant attri-
butes. Such attributes are: ‘he 1s a bedouin’, or 'he came running’, or Tiding a
horse’. He will then single out the “illgh as "having intercourse by day during
Ramadan” and on that basis the penalty (kaffarah) of frecing a slave is

enjoined.

There are other means of identifying an “illah such as dawaran and al-tan-
bith wa 'lima' which arc almost the same as al-sabr wal-taqsim and tangih al-

manat which have been explained above respectively.®

Al-Basri’'s methods of identifying an “illahi arc almost the same as those
above except that he treats the matter in a polemic manner. e stresses the
role of revelation and accommodates methods of reasoning to find the attri-
butes of cffective causes. AbG Ifusayn al-Basri is an advocate of takhsis
al-illah, and at the beginning of his discussion on the issue of “illaht he says
that the only means of sorting out the effective cause of a divine faw is through
revelation (shar). He justifics this asscrtion on the basis that confirmation of
a ruling depends on the efficiency of the “illah therein.s” For instance, the rul-
ing based on a certain “illah in an original source of revelation (al-asl) must be
confirmed, and the ruling should disappear when the “illah disappcars. Basri
thercfore argues that al-‘illah al-shar’ivyah (legal cause) can be known only by

revelation. This argument undermines the role of reasoning in determining a

3 Examples given to illustrate both dawaran and tanbih wa ‘lima’ arc the
same as those that I have given carlier on al-tard wa ‘Taks and tangih al-
manis.

57

Mictamad, op. cit., vol. 2, p. 773.
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divine law in a case wherein certain attributes are known, through the use of
rcason, to have an impact on the existence and the disappearance of its ruling.
In a dialectical approach, Bagsri tries to define the role of an “illa/ in both rea-
soning and revelation, and thereby raises a question: Can the ‘illah al-
sharivvah be derived through a sign (@marah)®® known by custom in the same
manner that one can determine the price of a lost item or arrive at the direc-
tion of the Ka'bah (from a far distance) through a customary sign, (such as the
indication of the sun)? It is possible, indeed, common to know the price of a
lost item by comparing it with its existing equivalent; but duc to the rule of
revelation, its “illah cannot be determined by custom. However, al-Basri con-
cludes this argument as follows: "We do not deny (the role of reasoning) but
what we negate is the use of speculative means (alone) as a vehicle for deter-
mining the “illah of a divine law.3® Stressing the rolc of reasoning and revela-
tion in sorting out the effective causes, Abt Husayn al-Basri believes that an
‘illah can be identified by cxpression lafzan) or by deduction (istinbatan).
Through expression, the “illah can be made either explicit or implicit. As an
example of the former, an “illah must be clearly expressed; e.g. "this is an
obligation on you because of such a reason”. Another example of an explicit
‘illah 1s a phrase like 'in order to’ or 'so as not to’ whenever any of them is
added to a statement; e.g. the reason behind the distribution of zekat among
the poor was given explicitly as follows: "So that wealth may not be merely
made to circulatc among the rich among mankind."® As for the implicit

cxpressions which are used to identify an “illah Abii Husayn al-Basri divides

58 See the manner in which he defined al-amarah above under the definition

of “illalv. MiCramad, op. cit., pp. 773-74.
o Ibid., p. 774,

e Qur'in 59:7.
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them into four categorics:

Firstly, an “illah is established through a statement that contains attributes
on which the ruling in the matter concerned is based. In such a situation, the
conjunction f@' must be put at the end of the statement. FFor instance, the
Prophet says: “perfume should not be used on the body of a person killed
during the struggle (jihad) against the non-Muslims and his head should not be
covered because (fa innahu) he will be resurrected as an obedient servant
(mulabivan}.®! Another example of this category is seen when the conjunction
fa’ is attached to the ruling and the “illah is at the beginning of the statement,
For instance, God says: "As to the thicf, male or female, cut off his or her
hands” (fagta'i avdivahuma).® Although stealing is not explicitly mentioned as

the reason for the amputation, it is understood 1o be so.

The second category of implicit expressions, which are used to identify an
“illah is that which includes the affirmation of a verdict by the Prophet follow-
ing upon his knowledge of the suitable attributes for the judgement in the case.
For instance, a person asked the Prophet about the ruling in a certain case,
and the questioner mentioned the attributes which are suitable as an cffective
causc. Taking into consideration the attributes indicated, the Prophet pro-
nounced his ruling. An illustration of this situation is as follows: A person
told the Prophet: "I broke my fast”; the Prophet asked him to make expiation
(kaffarah). The demand for expiation from the man indicates that breaking

his fast is an attribute suitable as the effective cause in the case.

The third catceory of capression which introduces an implicit “iflah is a
p

61 Mu“tamad, op. cit., vol. 2, p. 776.

62 Qur'in 5:38
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statement which contzins attributes that must be accepted as ‘illah; otherwise
the attributes would be redundant. Such a statement must include a conjunc-
tion such as 'because’ (inna). For instance, it was reported that the Prophet
refused to enter the house of some pecople who were keeping dogs in their
homes; but he entered another house where cats were residing with the
tenants. When he was asked about these two different attitudes, he explained
that: "cats are not dirty because they are always around you” (innaha mina al-
{awwafina “alavkum). The phrase: -because they are always around you- is
the attribute considercd to be the effective cause for the cleanliness of cats;

otherwise the phrase would be meaningless.

‘The fourth category of expression which indicates an implicit “illah is any
act which prevents one from observing an obligatory act. For instance, the
Qur'an® commands the believers to hasten earnestly on Friday to the rememb-
rance of Allah (i.c. to the Mosque) and not to entertain any business trans-
action at that moment, The command is so, because trading diverts attention
from the remembrance of Allah, and, thercfore, it is the implicit effective
causc. This command not to engage in any business transaction can be
cxtended to any other acts that draw attention away from worship, The last
example of this category given by Abli Husayn al-Basri has a great connection
with givas. He explains that if an action is insulting and therefore prohibited
by an implicit “illal, a similar action which is more forceful than insulting
someone (such as beating) must also be prohibited. An example of this rule is
the prohibition from saying "fic” to both parents.® It is insulting to say "fic” to

both parents and thercfore forbidden; lack of respect towards them is the

& Qur'an 62:9,
o Qur'an 17:23.
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implicit effective cause. This “iflali 1s also an effective prohibition of beating
one's parents since beating is an even greater insult to the parents than the act
of saying "fi¢". Therefore, beating one's parents is prohibited on the grounds
of an implicit “illah namely: that insulting one's parents is forbidden: this is

understood from the word 'fie’” in the text of the Qur'an.

In summary, it appears that the term “illah did not come into use in juridi-
cal reasoning until the post ShafiT era. Shafil sometimes terms the common
factor between two parallel cases ma'na (idea) and at other times asf (basis).
Ibn al-Mudayni (d. 258/871), and Muzani (d. 264/877) discussced various
aspects of “illah in relation to theological and legal matters® and in a fairly
detailed account about the prohibition of wine, "Amr b. “Ubayd (d. 244/858)

used the term in a strictly technical sense.®

The procedure of givas seems to have been systematized and expanded
drastically after the death of Shafii. It was during the third/ninth century when
various aspccts of the “illal relative to theological and legal matters were dis-
cussed. Among the discussants were scholars such as Nazzam  (d.
220-231/835-845), Iskafi (d.240/854), Ibn al-Mudayni (d. 258/871) and
Muzani (d. 264/877).67 During this period, certain conditions began to be set
for a valid “illah. Among them are that the “illah must be relevant to both the
original and the assimilated cascs so that the judgement from the former case

can be transferred to the latter; and that a similar “illa/i must be found and

8 Magalat al-Islamivyin, op. cit., vol. 2, pp. 75-77.

Cited in Abl Hayyin al-Tawhidi, al-Basa'ir wa Dhakair, ed. 1. Kilani, 4
vols. (Damascus: n.p., 1964-1966), vol. 2, pp. 741-742; Wae!l B. Halliq,
"The Development of Logical Structure in Sunni Legal Theory,” Der Istarn
64 (1987) 1:47.

67 Ibn al-Nadim, al-Filrist, ed. G. Flegel (Beirut: Idarat al-Tiba'at al-Muni-
riyvah. 1970), pp. 360-322; Magalat, op. cit., pp. 75-79.
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verified in cach of the cases.

During the fourth/tenth century, the concept of “iflah was elaborated and
defined by Bagri (d. 436/1044) as that whose effect (ra’thir) creates a legal
judgement,®® This means that the attribute (wasf) found in the ‘“illah must
affect the judgement in the original case and subsequently in the assimilated

Ciase.

Mecthods and conditions of how to extract the “illah from texts were set
out properly during this period. Among the major contributors to this process
is al-Basri. In the fifth/eleventh century, al-Ghazali (d. 505/1111) developed,
modificd and refined the theory of “illah for the purpose of facilitating the

drawing of valid legal conclusions from the sources of Shariah.

O Miutamad. op. cit.. vol. 2, pp. 704-705.
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CHAPTER TWO.
DEFINITION AND USES OF ISTIHSAN:
A HISTORICAL PERSPECTIVE

Historically, there was no dispute over the usage of the word istifisan
before Abu Hanifah; for it was uscd in the work of an early Umayyad jurist
named lyas b. Mu'awiyah (d. 122/740). He gave instructions saying: "Use
givas in judgement so far as it is beneficial to people, but when it leads to
undesirable results, then use juristic preference "(Fa'stahsinii)”. ‘This quota-
tion indicates how the predecessors of Abit Hanifah used the word istisan (o
correct any injustice to which the strict ruling of givas might lead. Istifisan
began to posc a probiem only after Aba IHanifah who used to say: “givas is
such and such, but we apply istifisan”, without giving the reasons for his deci-
sions on istihsan.”™ However, in examining his legal decisions, onc finds that
the picces of evidence he used sometimes refer to athar (traces), or riwavar
(narrations).”! For instance, he said: "If it were not for the precedent, 1
would have decided here according to givas” ; or "If it were not for the sake of
riwayvah, 1 would have decided the case by givas” Such statements suggest that
Abil Hanifah used to basc his cvidence for istiisan somclimes on approved
precedents or on narrations of the Prophet Muhammad which might not be

known to others.”?

% Waki® M. Hayyan, Akhbar al-Qudar (Beirut: n. p., n.d.), vol. 1, p. 341.
0 Kashf, op. cit., p. 1125,

71 Athidr are precepts or traces which can be used as traditions from persons

other than the Prophet. See Schacht's Origins, op. cit., p. 78. Athar may
also be used for the traditions of Prophet Muhammad. 1bid., p. 119
72 Kashf, op. cit., pp. 1126-1130.
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The use of istihsan based on approved customs or on isolated hadith was
not confincd to Abi Hanifah and his disciples. However, the Hanafis being
the champions of this practice, must have had evidence to support such a
usage. Their rcasons for using istihsdn may not necessarily have been
expressed along with their decisions based on customs and isolated hadiths.
Onc can assume that there was no urgent reason at the time to detail the line
of rcasoning along with the legal decision. The failure of the Hanafis to
¢xplain the procedure of istihsan 1s a major problem which caused the propo-
nents of juristic preference to be charged with judging cases without any tex-

tual basis,

It is difficult to distinguish between the use of giyas and the use of istifi-
san in the early period before Shafi'i. The jurists of that time have not pro-
vided us with straightforward definitions of the words, nor have they given
clear rules as to when either of the two methods should be applied. Aba
Hanifah's general statement that: "giyvas will be such and such, but we apply
istifisan in this case™ suggests that though both words were used to indicate a
mode of legal rcasoning, they were by no means synonymous. If both were
dala'il (picces of evidence) one might argue about why and when one method
should be used in preference over the other. Although Abt IHanifah's books
no longer exist to provide an answer to this question, it has been related that
he used istifisan as a means of making his legal opinions prevail whenever his

disciples  questioned his  analogical decisions.™ His failure to provide

* - Kashf, op. cit., pp. 1122-1132.
# Muhammad Shaybani mentioned that whenever there was a dispute
between Abu Hanifah and his disciples over the question of analogical
deduction, Abu Ilanifah would resort 1o juristic preference by saying:
("Ana  Astahsin fi hadhihi al-mas’alah”.) Sec Abu Zahrah Muhammad,
Abit Hanifal: Hovatulhu wa "Asruhue (Cairo: Dar al-Fikr, 1366/1947), p.

342.
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guide-lines as to why he resorted to istifisan in connection with any legal chal-
lenge, has led to great opposition and to the resentment of this concept by
some jurists.” The various definitions of istiisan preoccupicd the later
Hanafis for centuries. In fact, to some extent, the relationship of istifisan 1o

giyas remains unclcar among the adherents of this school of law even till the

present time,

Nevertheless, we know that givas and istihisan are related in the sense that
they are both procedures of legal reasoning. They differ from one another in
that the former 1s the deriving of similar rules by comparison, while the latter
is a departure from an cstablished rule of givas duc to a precedent ather or
necessity.’ Al-Muzani,”” one of Shafi'i’s most important students, expleins:
"givas is (only) a matter of drawing likenesses between things and applying
similar {rulings) to them (on that basis) - "at-tashbih bi'l 'wmiir wa ‘tamihil
‘alavha”.’® 1f istihsan is a departure from the rule of givas, it may therelore,

mean either of the following:

(a) A rule chosen from one of two contradictory analogics. Such a rule is

75 The Zahirls and the Shafi'is vigorously oppose the concept of istifpsan.

See 1 Goldziher, The Zahiris: Their Doctrine and their History, transl. W.
Behn (Leiden: E.J. Brill, 1971), pp. 1-34.
% Abu Yasul holds that if a ruler sees a man who has committed theft or
illegitimate sexual intercourse, he should not enforce the hadd punishment
on him without further testimony. He designates this as istifisan, and says
that the basis for this is an athar from Ab Bakr and "Umar, even though
givas required that the Aadd should be enforced. For details, sec Abl
Yusufl, Kitab al-Kharaj, op. cit., p. 178.
77 Isma‘il ibn Yahyd Al-Muzani (175-264/792-877) lived and died in LEgypt
and was onc of the most important proponents of the Shafi'l school of law.
Al-Muzani frequently disagrees with Shafii and for that reason some have
spoken of a distinctive school of Al-Muzani. Sec F. Sexgin, “I'igh,” Ges-
chichte des arabischen Schrifttums, 1 (1961), p. 492.
% Cited by AbT Zahrah, Malik: Havarmhu wa “Asrhn (Cairo: Dar al-Fikr,
1366/1940), p. 314.
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sometimes called al-givas al-mustahsan (prefcrable analogy). It is so called
because it is not instantly intelligible to the mind as to why the jurist has cho-
sen it.”? However, the reason for its being chosen will appear after a good deal

of reflection.

(b) or an exceptional rule the evidence for which has been inferred from the

Qur'an and the Sunna B

According to Ibn al-Mugqaffa’ {d. 139/756), the secretary of state during
the first years of "Abbasid rule, discretion cannot be ruled out in deciding all
matlers for which there is no precedent from the revelations; rather, fairness
and justice in accord with the spirit of the Qur'an and Swnna must be main-
tained.  Along these lines, he declared that unreserved adherence to givas
sometimes leads 1o injustice, and that therc should be flexibility in the law in
cascs where the outcome of analogically derived rules is unfair, Ibn Mugaffa'
explains: "An cxcessive adherence to giyas in matters of religion and law will
incvitably lead to a scrious mistake. Whosoever indulges in such a practice
will continuously be judging with ambiguities, knowing fully well that he is cov-
ering up what 1s ugly by refusing to abide with a correct decision so as not to
abandon the dictates of givas. Qiviis is only an evidence that can be applied
for good results, and one upholds it as long as it serves that purpose. But
when it leads to unfairness and injustice, onc must abandon it; for the objec-
tive of the law is not adherence to giyas itself, bul to judge according to what

is good and appropriate”.®!

al-Pazdawi, op. al., pp. 1123-1126.

S Tbid., pp. T128-1135.

St Ton Mugafta’. Risalah i al-Sahabah in the Rasa'il al-Bulagha', ed.

Mubammad Kurd "Ali, 4ih edition (Cairo: n.p., 1954), pp. 125-126.
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From the above quotation, later jurists such as Abii Hanifah and his fol-
lowers derived a justification for the use of issihisan as juridical discretion in
legal decisions in so far as it does not contradict revelation. An indication of
the role of discretion manifests itself in the later legai terms such as givas,
istilisan, istithna' (exceptional rule} all of which ar¢ from the same umbrella
of ra'y. Ra'y is an individval reasoning or opinion, which later gradually
acquired different technical meanings on the basis of how it was employed and
the procedure attached to it.#> For instance, the idca of establishing (ithbar) a
rule for a case by resorting (radd) to the Qur'an or to the Sunna ol the
Prophet to discover the effective cause (Villah) is a product of givas. lLike-
wise, the idea of seeking something useful (manfa’ah) or of preventing a
harmlul act (madarrah) becomes a matter of equily (el-maslah al-mursalah).
Finally, the rule of exception from the fundamental principles (@l-gawa'id al-ii-
sitliveah) and picces of evidence (adillah) has become istihisan (juristic preler-
ence). The following examples indicate thal jurists in the carly period of
Islamic jurisprudence used givas as an asl (basic principie) to formulate a
rule. And when jurists say that a case is against the rule of giyas (khilaf al-gi-
yas), they mean that the rule of a particular case contradicts the established
precept {al-asl) due to a necessity; hence it is exceptional. Tor instance, Abu
Hanifah says: "We confirmed stoning to death as a penalty for adultery on thc
basis of istihisan, in opposition to the rule of givas ("Athbatna al-rajm bi'l
istihsan khilaf al-qivas™). What Abid Hanifah mecans is that the basic rule in

the Qur'an concerning the penalty for zina (fornication) is one hundred lashes.

82 J. Schacht, explains in his Origins that "Individual rcasoning in general is

called ra'y jopinion’. When it is directed towards achicving systematic con-
sistency and guided by the parallel of an existing institution or decision it
is called givas 'analogy’. When it reflects the personal choice of the law-
yer, guided by his idea of appropriateness, it is called istihsan or istihbab
preference’.” Origins, op. cit., p. 98.
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The fact that the text states a general rule without specifying to whom the pen-
alty should be applicd may lead a layman to think that the rule includes both
single and marricd people. But when the Prophet specified the rule for mar-
ricd men and his companions implemented its directives by stoning adulterers
1o death, the rule of punishment for fornication then became entirely different
from that for adultery. Hence Abt Hanifah holds that the rule in the case of
fornication is against givas. He explains that the punishment for adultery is
exceptional and that it is estabushed by istihsan through the practice of the
Prophet and the practice of his companions. By going through the above case
and reflecting on the shari"ah principle which forbids a jurist to have a legal
opinion different from what is stated in the textual revelation (nass) in the
Qur'dn and in the sunna of the Prophet, then one wonders whether the func-
tion of istihsan is sometimes over-rated or not in the legal reasoning of Abi
Hanifah. Prophet Muhammad approved the usage of legal discretion with
caution when there was no direct provision from the revelations for a new
casc. [For instance, the Prophet endorsed the legal procedure of Mu'adh b.
Jabal when he sent him to Yemen. When he asked him how he would decide
cases presented to him, Mu'adh replied that he would judge according to the
Qur'dn and the sunna, and that he would use his discretion with caution when
there 1s no direct ruling to the specific case in the above two sources (the
Qur'an and the prophetic traditions). The Prophet then approved this legal

procedure of Mu'dadh.8

Adultery and fornication are two different matters with two different pen-

82 Abt Dawad, Sehih  Sunan  al-Mustasfa, 2 vols. (Cairo: Matba'at
al-Sa’adah, 1929), 11, p. 116. Ibn EHazm declares that people f{abricated
this hadith in order to support givas. See his al-Ihkam fi Usitl al-Ahkam,
ed. Ahmad M. Shikir, § vols. (Cairo: Matba'at al-Sa’ddah,
1345-1348/1926-1929), vol. 7. p. 976.
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alties, and the method of istifisan is not called for in respect o them, for there
are textual rules for each of the two cases. However, the phrase Khilaf al-gi-
yas illustrates how the Hanafis used istihsan to mean an exceptional rule

which contradicts a basic precept.

There is a difference of opinion about the originator of the concept istih-
san. While Goldziher believes that its origin lies in the writings of Abd Hani-
fah and his contemporaries,’ Schacht argues that the use of the term was part
of the actual reasoning of the Iraqis even before Abt Hanifah.®s Historically,
this conclusion seems to be justifiecd for one comes across the use of the word
in the instructions of the early Umayyad jurist Iyas b, Mu'awiyah whom we

have mentioned above.%¢

Other writers attribute the origin of the concept of istihsan to “Umar b.
al-Khattab because of his decision in the case known as al-himarivah ("The
Donkey Case’). A deceased woman was survived by her husband, her mother,
two germanc brothers, and two uterine brothers. In his first decision, "Umar
followed the precedent of the prophet who had drawn a distinction between
two categorics of heirs, the ahl al-fara'id (those heirs whose portions arc spee-
ified in the Qur'an)® and the “asabah (the residual heirs).®® The former have

absolute priority in the distribution of the estate, in the sense that their allotted

8 Quoted by Schacht in his Origins, op. cit., p. 112.

8 Ibid., p. 112,

8  See Chapter two page 29 of this thesis..

8 See Qur'in 4:1-40 for the details of the heirs whose portions are categor-
ically mentioned therein.

88

These residual heirs are those individuals who may in some circumstances
receive the inheritance that remains after the obligations to primary heirs
are satisficd but who arc sometimes excluded from inheritance when those
who have absolute priority have cxhausted the inheritance.
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portions are to be charged against the estate first, even if this should result in
the exclusion of the latter who were regarded as residual heirs. Acting on this
principle of the precedent, "Umar gave one-half of the estate to the husband,
onc sixth to the mother and one-third to the uterine brothers. The gérmane
brothers, considered as residual heirs, were excluded from succession. After
they appcaled the matter, "Umar revised his decision on the basis of what he
considered to be equity and better judgement (istiksan) and then ordered that
the one-third of the estate that remained after the deduction of the husband’s
and mother's portions should be distributed in equal shares among the ger-
mane and the uterine brothers. The case takes its name from the way in which
the germane brothers explained their position. They said: "suppose our father
were a donkey (himar), do we not still have the same mother as the

deceased?”.8?

The argument here 1s that “Umar's decision on the appeal was used to
g PP

cxplain how the basic concept of istifisan was formulated.®

‘The previous example leads to the conclusion that istihsgn signified a
departure from givas, on the grounds that the principle derived from the pre-
cept of the Prophet (athar) seemed to be in opposition to the givas in ques-
tion. The conclusion also follows that juristic preference signified a departure
from givas in favour of considerations of equity and justice, or in favour of a
doctrine which might have formally been less systematic, but more appealing
1o the common-sense.  Therefore, this example dees not confine the use of

istihsan to “Umar; but indicates that it is applicable in any case in which the

* NI Coulson, Succession in the Mustim Family (London: Cambridge Uni-

\igasity Press. 1971), pp. 73-74. Also see AbQi Zahrah, Malik, op. cit., p.
DL,

“ 1bid., p. 324,
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legist, in spite of the fact that an analogy with the fixed code clearly points out
one course, ‘considers it better’ to follow a different one. However, adhering

to Shari’ah objectives and guide-lines is essential in this exercisc.

We shall confine further illustrations of the use of istihisan before Shifii
to those which help us to determine whether or not istilisan is an arbitrary
form of reasoning as claimed by Shéfi1 in his writings. In Abu Yiosuf and
Shaybani’s writings, one gets the impression that the procedure of istifisan was
formulated in opposition to givas and that the purposc of the term was not to
deny the legitimacy of givas as such, but to restrict its scopc so as to avoid the
unfavourable conscquences that might follow as a result of adhering rigidly to
givas. Again, istihsan was uscd to affirm the validity of the jurist’s discretion
in departing from strict analogy because of other important considerations,
According to Shaybani, istrifisan docs not justify deviation from athar (pre-

cept), but merely (rom givas.

The following arc examples of istifisan as used by jurists before Shafii.
In two similar cascs, Shaybani gives different rulings by using istifisan as a dis-
cretionary option in breach of analogical deduction in one case and by using
givas in the second and similar case. For instance, he was asked: "If a warrior
sct frec a slave boy or a slave girl from the spoil, do you think that this man-
umission would be lawful?.” He replied "No”. The questioner demanded an
explanation saying: "Why, since he (the warrior) is entitled to a share of the
[spoil] 7" Shaybani replicd: "Because he does not know what his share is
going to be”.%! In a similar case, the questioner asked: "If a captive male or

female slave, after the spoil was divided, fell into the collective lot of 10 or

91 M. Khadduri, «l-Sivar. The Islamic Law of Nations Shaybini's Sivar (Bal-

timore: The Johns Hopkins Press, 1966), pp. 114-116.
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100 warriors [and individual distribution has not yet taken place] and one [of
the warriors) set him free, do you think that his manummision would be law-
ful”? Shaybini replied: "Yes, if [the party of Muslims who set him free] were
100 men or less, and 1 do not see a time limit on this matter”. Question;
"Would this [emancipated slave] be like a slave owned by partners, some of
whom had set him free?” Answer: "Yes". Question: "Would the situation be
diffcrent from the first case, where the slave was set free before the division of
the spoil and where [you held] that the emancipation would not be permissi-
ble?” Answer: "The two situations are analogically the same, but in the first I
would prefer to abandon the analogy and follow istihsian (juristic preference)
and hold that the emancipation before the division of the spoil is not permissi-
ble".® In the second case, it appears as if Shaybini's opinion were based on
the assumption that the group of warriors could act separately in the way they

wanted, having taken possession of the spoil aiter division.?
Shaybani's Uses of Istihsan.

(1) Shaybani uses istihsan based on an acceptable custom (Curf) as
grounds for a breach of givas. For instance, he says, if the inhabitants of a
town or a certain fort scek protection from Muslims, the protection, according
to givas, would apply only to the fort or the town excluding their contents.
But Shaybéni holds that on the basis of istihsan, the protection would cover
the fort or the town along with their contents because the terms galah or
madinal in their common usage (urf), do not simply mean buildings, but also

all the contents of the buildings.®

= al-Sivar. op. cit., pp. 115-116.

o3

Sce Sarakhsi, Mabsit, op. cit., vol. 10, p. 51. cited by Khadduri in his
translation of Shaybani’s al-Sivar, op. cit., pp. 115-116.
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(2) Sometimes Shaybiani uses istifisan 1o legitimize a necessity which per-
mits what would have otherwise been forbidden. For instance, on ihe basis of
the Aadith which forbids the sale of non-exisiting items at the time of the con-
tract, all pre-paid sales are invalid. According to givas, advanced sales of
manufactured items would also be invalid since they will be delivered later.
However, Shaybani validates the sale of manufacturing goods which are
ordered in advance; in order to do so, he uscs istihsan bascd on necessity.™
According to Shaybani, business transactions such as mudarabah * musagah®
and muzara'ah,®® which are unlawful by givas , arc all considered valid by vir-

tue of istifisan.

(3) The procedure of istifisan is sometimes used to explain an ambiguous
statement in Shaybani’s legal decisions. For instance: if a man makes a state-
ment to his wife: “"If you enter the house, you are divorced”, while his wife is
actually in the house, then according to givas, says Shaybini, the presence of

the wife in the house at the time of his making this statement amounts to a

8 Shaybani, Al-Sivar Al-Kabir with commentay by al-Sarakhsi (Hydcrabad:

Deccan, 1335 A.H.), vol. 1, p. 270. For morc examples , see pp. 208,
209, 219 and 279.
9 Shaybani, al-Asl (Cairo: n.p., n.d.), vol. 1. p. 27. Another good example
is on wudi’ (ablution), sce p. 32 of the same volume.
% Mudarabah means a contract of co-partnership, in which one of the par-
ties (the proprietor) is entitled to a profit on account of the capital (ra's
al-mal) he has invested. He is designated as the owner of the capital (rabh
al-mal). The other party is entitled to profit on account of his labour |
and this last is denominated as the mudarib (or the manager) masmuch as
he derives a benefit from his own labour and endcavours.
7 Musagah is a contract between two partics, whereby one party takes
charge of the fruit-trec of the other partner on condition that the crops
shall be divided between them on spectific terms,
% Muzarc'ah is a contract between two persons, whereby one party is the
landlord and the other the cultivator. They both agree that whatever s
produced by cultivation of the land shall be divided between them in speci-
ficd proportions.



fulfilment of the condition which the husband had set. According to istihsan,
however, the condition would only be fulfilled if the woman were to re-enter
the house after once having left it.*® The statement is ambiguous because ful-
filling the condition would consist in the the man's acting against his own oath;
that is not the situation here. According to what Shaybani calls giyas, the wife
in the above casc is held to have done something that incurs the consequence
of the husband’s oath. The issue seems not to be whether the condition was
mct but rather onc of whether the oath can be considered valid under these
circumstances. However, the procedure of istihisan in the above case is
clearer than that of givas because the former states that the condition is met

only if the wife re-enters the house.

(4) According to Shaybani, istifisin can be used to validate a speculative
judgement. Consider for instance, a person who acquires a slave illegally,
then sells him to someonc who then sets the slave free. Freeing the slave was
held to be permissible according to istifisan, because the original owner is
assumed to have given his consent to the sale of the slave. But Shaybani, fol-
lowing Abn Hanifah and Abd Yasuf, held the sale of the slave to be impermis-
sible because there was no assurance that the assumption of the original own-
cr's consent was valid. The very discussion of this matter also indicates that in
the carly period of Islam before Shafii, istilisan was used to validate specula-

tive judgements.

‘There were other important jurists before Shafii, such as Abl Yisuf

(113-182/731-798)'% who employed istihsan when the ruling of givas

* Shaybani, Al-Jami® Al-Saghir, cd. "Abd Al-Hayy Al-Laknawi (Lucknow:
n.)v.. n. d.). p. 1310. Cited by Z. Ishdq, Ansari The Early Development Of
Islamic Figh In Kufah (Montrcal: Unpublished Ph.D thesis, McGill Uni-

versity, 1966). vol. 2, p. 310.
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contradicted the general interest of a Muslim population. '®!
Abii Yusuf's Uses of Istiisan.

(1) According to the rule of givas, the hand of a Muslim who steals or
who cuts off the hand of an infidel must be amputated. The latter rule is valid
because an infidel is allowed to live in Muslim territory under the terms of an
agreement that he will be protected if he pays the jizyah (tax). Abl Yusuf
holds a contrary opinion, and he bases it on istihsan. He maintains that the
hand of such a Muslim should not be cut off. This is one of the peculiar legal
opinions which those who oppose istiiisan have used against it. No onc can
easily understand why Abuo Yusuf insists on not cutting off the hand of the
accused Muslim; however, the general interest of protecting Muslims from for-

eign influence is said 1o have been considered in this case.!%

(2) Four persons testified against a man who was accused of fornication
(zina) for which the prescribed Quranic penalty is one hundred lashes. After
the accused had received some lashes, two other men testified that he was
married. He was, therefore, sentenced to be stoned in accordance with
another Quranic verse on adultery.’® If it should appear later, before the

stoning took place, that the witnesses were slaves or that they had withdrawn

10 Abid Yusuf Ya'qab ibn Ibrahim was a Kifian and one of the most impor-

tant followers of Abi Hanifah, under whom he studied as well as under
the Kifian ibn Abl Layla. Towards the end of his life, Abu Yasuf was
appointed a gidi of Baghdad. He kept that office until his death and was
the first in Islamic history to have been called gadi al-gudat (chief
judge). F. Sezgin, op. cit., 1, 419.

W gl-Jami® op. cit., p. 107.
102 Abo Yasuf, Kitab al-Khargj, op. cit., p. 117.

W3 The Quranic verse to this effect has been abrogated in terms of its wril-

ten form. but the rule cnunciated is still vahid and effective.
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their testimonies, the accused would still have been subjected to the rest of the
whipping according to giyas. However, istihsan rules that he should have
been relicved of both the penalty of whipping and of stoning!® because there
was an clement of doubt and uncertainty (shubhah) in the evidence. Accord-
ing 10 shari'ah, 2 (hadd) punishment should be ruled out in the case of doubt-
ful evidence. Sccondly, if the rule of givas were enforced, the accused would
be subjected to two different punishments for a single offence. This double
punishment is deemed repugnant, and must therefore be avoided.’® Juristic
preference overrules givas in the above case because istifisan is justified by the
fundamental shari’ah rule which clearly states that a hadd punishment should

not be carried out in the face of any doubtful evidence.

(3) The following is an example of custom and its impact on the force of
istihsan. According to custom, a ruler must have given permission to an indi-
vidual to dig a well before the latter can award the contract of digging to a
labourcr. Therefore, it a person employs a labourer to dig a well for him near
to or beside a path along which Muslims always travel, (without that individ-
ual having gained permission from the ruler), and subsequently, someone falls
into the well and dies, the labourer, according to givas, would have to bear
responsibility for the death. Abii Yusuf, however, argues that givas should
not be followed in this case because the labourer assumed that permission to
dig the well had been obtained by the employer. According to istilisan, the
responsibility should be that of the family (al-Agilah) of him who employed

the labourer to dig the well.’% Here again, the rule of givas is put aside in

W Abu Yasuf, al-Jami® al-Saghir, op. cit., p. 165.
VS Ipid.. p. 165.

e Ihid. p. 182,



favor of istihsan which is based on custom.!V’

(4) A woman apostasized from Islam during her mortal illness.  Abd
Yusuf and Abt Hanifah are of the opinion that her husband should inherit her
belongings according to istifisin. Muslims, according to shari’ah, arc prohib-
ited from inheriting from unbelievers;1% thercfore, the husband of an apostate
should be excluded from inheritance. However, Abl Yisuf comments that the
decision to permit the husband to inherit in this casc recognizes a distinction
between apostasy in normal circumstances and apostasy while in the state of
(mortal) illness. He explains that there is a high possibility that the woman's
apostasy during her mortal illness was a matter of malice in order to deny the
husband'’s right. Therefore, the rule of istifisan is preferred in the above case
because givas does not make provision for a differentiation between a state of

normal illness and a mortal sickness. 109
Abii Hanifah's uses of Istihsan.

(1) The rules of istihisan are almost a departure from the established rules
of givas when the latter leads to injustice. Shari’ah accommodates certain cus-
toms such as the use of bathrooms after onc has paid a certain amount,
regardless of the time spent therein.  According to givas, this custom will not
be allowed due to the undetermined period of time which different users of the

bathroom might spend therein. Although istifisan approves certain customs

107 For another example of istihisan based on custom, see Schacht, Infroduc-

tion, op. ¢it., 3. 157,
108 According to the tradition from the Prophet, it is forbidden lor a non-
Muslim to inherit from a Muslim and vice-versa. See the hadith compi-
lation of Ahmad b. Hanbal and that of al-Darimi on the subject of mmheri-
tance on page 41.

09 Ibid., pp. 182-183.
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including the above, it somelimes overrides customs when they cause hardship.
For instance, Aba Hanifah on the basis of isrihisan, disapproves of the custom
of Isi"ar (the practice of stabbing one side of a camel’s hump in order to indi-
cate that the animal is intended for sacrifice). Ish'ar is based on a prophetic
tradition which states that the Prophet Muhammad, peace be upon him, during
the Tiajj, prayed the afternoon prayer (Zuhr) at Dhu-Hulay and then asked for
a camel on which he then made a mark (Jsh'ar) on the right side of its
hump.!® Abli Hanifah did not disapprove the hadith, but he vigorously
opposed the excessive manner in which the Iragis custcmarily made the inci-
sion. Some people misunderstood Abu Hanifah's position in the above mat-
ter, and this misunderstanding gave rise 1o their objections to istifisan. Did he
reject the Aadith of the Prophet on the basis of personal preference? Or did
he reject the custom? Obviously, what he rejected was the brutal way of

implementing the isfiar beecause the Prophet forbade cruelty to animals. 1}

(2) Sometimes Abd Hanifah used istihsan as a deterrent against criminal
acts. For instance, A man committed adultery, and there were witnesses: but
the witnesses disagreed on the corner of the room in which the act was per-
formed. Because of the uncertainty of the evidence, the accused, according to
givas, should have been freed from the hadd punishment. Abu Hanifah
opined, however, that the punishment should have been inflicted upon him on
the basis of istifisan.'** Some later jurists vigorously rejected Abii Hanifah's

opinion on this case. Assuming that Abl Hanifah interpreted the evidence of

N Imam Majd al-Din Ibn al-Athir, Jami® al-Usal fi Ahadith al-Rasil (Bei-
rut: Maktabat al-Halwani, n.d.), vol. 3, pp. 338-339.

- Tahawt one of the followers of Abao Hanifah gave details on this issue.

See MUY, Muasa, Abn Hanifah, op. cit., pp. 76-79.
N2 Sarakhsi. Shams al-Din, al-Mabsiit, op. cit., vol. 4, p. 138.
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cach witness to mean that the act took place in a difterent corner of the room,
says al-Ghazali, such evidence does not constitute the standard proof which
can be accepted as sufficient for implementation of the hadd punishment. The

hadd punishment should be applied only when there is an indisputable evi-

dence. 113

(3) Istihsan is sometimes used by Abi Hanifah to give priority to the
statement of a woman whosc husband doubts her statement about mensirua-
tion. For instancc, a man tells his wife: "If you have menstruated, you are
divorced”. The woman says: "I have menstruated”. If the husband denics the
veracity of her words, her statement will not be accepted. Therefore accord-
ing to the rule of giyas, she is not divorced because the condition of her being
divorced 1s based on the menses. However, according to istifisan, she is
divorced because the menses lies exclusively within her. None except the

woman can be certain of the matter. Hence, her words should be accepted. !

(4) When an incident is beyond a man's conirol, Aba Hanifah uses istifi-
san to justify its legitimacy. For instance, fasting in Islam 1s made void by cat-
ing or drinking anything between dawn and dusk. Therefore, according to
giyas, a person’s fast is rendered void 1f a fly enters his mouth. But on the
basis of istifisan, Abt Ianifah says that the person's fast would still be valid.
He argues that this is a case of circumstances beyond the control of the person
who is {asting, like that of blowing dust which enters one’s mouth when one is

talking. He adds that only edible things render fasting null and void 1P

15 Ibid., pp. 138-140.
14 Sarakhsi, Usiil, op. cit., vol. 2, p. 202,
15 Sarakhsi, Mabsiit, op. cit., vol. 4, p. 93,
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Malik's uses of istihsan.

Malik's way of using istifisan is not significantly different from that of his
predecessors, except that he often uses expressions that are different from
thosc uscd by others such as: "ahabbu ilayya” i.e. (more acceptable to mc)
instcad of the word istihsan or "astahsin” (I prefer this).\1¢ The followings are

some of his decisions bascd on juristic preference.

(1) It is related in his MuwattaV that Malik thinks that for an aged or
infirm person, feeding the poor in order to compensate for not fasting in
Ramadin is not obligatory. However, Malik qualifies this judgment by saying:
"It is more acceptable to me (ahabbu ilayva) that he feeds the indigent, if he
has the means."1"™ Whercas Allah says in the Qur'an that: "As for those who
can fast (but do not due to hardship), the expiation of this shall be the feeding

ol one needy person for one fast day."!?

Mailik uses discretion here to interpret the above Quranic provision. He
argucs that the incapability of an aged man to fast is something beyond his
control; if the expiation of feeding an indigent person is made obligatory upon
an aged person, the permission not to fast, which is given 10 one who can fast
only with difticulty, has no meaning. Although Mailik does not forbid an old

person who has the means of feeding the indigent {from doing so, he does not

e Malk, Miwwatta’, op. cit. vol. 1, p. 307.
U7 Ibid.. pp. 307-308
HE Jad., p. 307.

7 Qur'an 2:184. Those who can do it with hardkhlp such as aged people,
or persons specially circumstanced. The Shafiis would include a woman
expecting a child, or one who is nursing a baby, but on this point opinion
is not unanimous, some holding that llu,y ought to observe lasts later,
when they can,
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think it to be an obligation upon him. Malik's iszifisan in this example is a

matter of common sensc.

(2) Contrary to the opinion of Ibn Shihdb al-Zuhri (d. 124/742) that there
is no harm in one’s entering Mecca without putting on pilgrim's garb, Mailik
holds that no onc coming from another city should enter Mecca at any time
without pilgrim's garb. However, he allows the people living in the areas
around Mecca such as Ta'if and Jeddah to enter the City without wearing the
pilgrim’'s garb. These people frequently go to Mecca to bring firewood and
food stuffs. On the basis of istiAsan, Malik permits them to enter without the
pilgrim’s garb in order to relicve them from hardship (raf al-haraj). lHe
explains that it would be a burden upon them (vakburu “alavhirt) if they were
required to put on the garb every time they enter Mecca. Generally, all peo-
ple entering Mecca, irrespective of their intentions, are supposed to put on

the special pilerim’s garb as a religious duty in respect for the Holy city, =
P pug g g y P Yy <1ty

(3) In another case, Milik is reported in al-Mudawwanah to have used the
term istihsan. Salmin wondered whether the duty of Kaffarah (cxpiation)
would fall upon a person if he unintentionally hit the abdomen of a pregnant
woman causing a spootancous abortion. He asked Ibn Qisim about this. and
the latter reports that Malik said: "According to the Qur'an, Kaffarah fulls on
a frce man if he kills without intent. But in the case of abortion, 1 prefer
(astalisin) to impose Kaffarah on the accused.”*! The causing of abortion here
is the crime, not the abortion itsclf. In this example, Milik extended kaffarah

-which is the punishment for a manslaughter committed by a free man- to an

R0 Malik, Muwarza', op. cit., p. 307; Mabsiit, op. cit., vol. 4, p. 1358,

21 Sahnin., al-Mudivvwanah al-Kubrah (Cairo: al-Matba'ah  al-Khairiyah.

1324/1909), vol. 16, pp. 199-200.
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abortion committed by mistake. Murder and abortion are similar crimes, and
therefore Milik gave similar judgements in the two cases. The Qur'an does
not spell out the rule for abortion in such a situation; thercfore, the discretion

of a jurist is necessary to work out the rule for the casec.

(4) According to givas, a washerman'?? is not obliged to pay his customers
for materials damaged or stolen from his stores. He is like an Amin (a trust-
worthy person); and the Prophet Muhammad has explained that there is no
liability (daman) that falls on an Amin. But Malik maintains that on the basis
of istihsan, there should be compensation for his customers in order to give
more sccurity and confidence to the customers regarding their belongings, and

to make the manufacturers more conscious of their duties.

From all the examples of the above jurists one may conclude that istifisan
was uscd in the carly days before Shafil in two ways: first, as a process to be
cmployed in exceptional cases which must be treated according to their merits.
Mailik says: "istilisin is a special permission” which must be used to prevent
an cvil result.!® Sccond, as a way to guarantee the well-being of mankind,
‘The weltare of mankind is the ultimate goal of shari’ah. 1t must be noted that
all the virtues and good qualities that have always been accepted as good but
arc contrary to the rule of analogy led to the usc of the phrase khilaf al-givas

(contrary to the rule of analogy). This is to avoid rigid adherence to givas.

The carly use of the phrase khilaf al-givas'® for the outcome of a case

dectded by istihsan supports the idea that juristic preference is an exceptional

== Dry-cleancr in the modern terminology.
23 al-Mudawwanah al-Kubra, op. cit., pp. 320-323.

Ibn Taimiyvah, Mas'alah. op. cil.,, Most of the treatise deals with this
ISSLC.
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legal procedure. Its being exceptional means that the legal preference of a

jurist in a given case whereby he decides contrary to givas, 1s due to particular

contingencies being taken into account.!

try

For instance, Ibn Qdsim says that he asked Milik about the isolated
hadith which qtlpulatcg that one should wash a pot from which a dog has
drunk seven times before using it again and discard the contents. Malik
replied: "This hadith has come to us but I do not know its truthfulness
(hagiqah)” 1bn Qasim indicates that Milik on the basis of istifisan,
regarded the domestic dog as an exception to other canines (siba” thal
lived in the wild, because such dogs live in man's company and are like
members of the houschold ("Ka ‘annahu min ahl al-bayt”). ‘Thus it
would be absurd and overbcaring to expect people to wash their pots
seven times whenever their dogs drink from them. Ibn Qasim further
explains that Malik also holds that people should still consume the cook-
ing butter samn or milk that might have been in the pot, even though
théir dog might have caten somc of it while they were not attending.
Malik would say: "I regard it as preposterous “azimah that one throw out
to a dog sustenance that God has provided merely because the dog has
licked it". When Malik was asked why he held that opinion concerning
dogs and contrary opinions concerning other types of animals; Malik rep-
licd, said Ibn Qasim, "Each thing has its own standpoint {{from which it
must be considered”) "wa Ii kulli shavin wajh”.

S\
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CHAPTER THREE.
SHAFI'T'S CRITICISM OF ISTIHSAN.

In both @l-Risalah and al-Umm, Shafi'i vigorously attacks the proponents
ol istiisan. He does not offer a definition of the concept he is criticizing; nev-
ertheless, it is unlikely that Shafi'l’s remarks on istihsan are based on his

understanding of its literal meaning alone.

An cxamination of Shifi'l's rejection of istihsan reveals that his attack on
this procedure is based on the threat which it poses to the stability he wishes
10 inject inlo Islamic jurisprudence as a nascent science. He clearly expresses
his criticism of istifisan in the following terms: "Supposing the governor and
the mufii should say concerning a case that there is no provision for it either
in a text or by analogy, and supposing they should have recourse to preference
(istihsan); would it not be incumbent upon them to concede to others the right
to prefer (an yastehsinit) some other ruling? Consequently, every governor
and mufti in the various citics would rule according to his preference (bima
yvastahsin) and there would be many contradictory rulings and fatwas in the

same case,”120

Shafi'i subscribes to legal reasoning by giyas and restricts its frec arbitrary
use by objecting to istilisan. He thus differentiates between givas and istif-
san. He believes that fjrihad is givas.*’ He explains that both are an effort to
search for the truth (el-haqq) based on what is apparent (gahir) in a text.

Therefore, in this endeavour, a jurist is not obliged to follow other jurists’

120 Shafid, Kirabh al-Umm. op. cit., vol. 7, pp. 273-274. Also cited by Mah-
massani, Falsefat al-Tashri® fi al-Islam, transl. F, Ziadeh (Leiden: E.J.
Brill, 1961), p. 89.

13 Shafil, al-Risalah, op. cit.. p.479; also in Islamic Jurisprudence: Shafi'i's

Risalah. transl. M. Khadduri. op. cit., pp. 289-290.
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interpretations of the same text. Shifil argues that: "On all matters touching
the (life of a) Muslim, there is cither a binding decision or an indication as 1o
the right answer, If there is a decision, it should be followed; if there is no
indication as to the right answer, it should be sought by ijtihad. and fjrihad is

qivas."8

The procedure of istifisan, says Shafii, is "doing what is agreeable” (to
one's mind) taladhdhudh,'*® or something which comes to one’s mind” "ma
khatara “ala quiiibin2”.>° Shafi1 hereby gives the literal meaning of isrilisin as
a subjective act which has no objective criteria such as those provided by legal

texts,

Before embarking on Shafi'i's arguments against istrihsan, it is important to
mention that even the authoritativeness of givas which he strongly advocates.,
is disputed among somec jurists.’® According to Goldziher, "Dawud’s aim,
although molded by Shafit's inmitiative, was to go beyond Shafi'i by banning
givas as onc of the legitimate sources of canonical legal deductions."? Shafi'i
recogniscs that some jur'isls have tried, and others might later attempt to ridi-
cule analogical reasoning. He therefore paves the way for givas by equalting it

with the conscnsus of the jurists, ijma’,'* and by rcjecting istilisan once and

122 Khadduri, op. cit., p. 288.
129 Shafi'i, al-Risalah, op. cit., p. 507.

130 Shafi'i, Jima* al--llm; al-Umm, op. cit., vol. 7, p. 272,

131 Tonas Goldziher, The Zahiris, op. cil., he states that: "They (Dawud's
followers) reduced the sources of discernment of the law exclusively to
explicitly defined points in the Qur'an and the traditions, and to the con-
sensus as representing all that which the laws were supposed to con-
tain.....This mcans that Dawud's followers did not allow application of
analogy...]”.30.

—
s
T
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for all.™* The opponents of givas declare that its rulings are subjective because
of the element of uncertainty over whether giyas rulings will be acceptable to
God or not. Moreover, God's rules are not subject to ta'il (finding an effec-
tive cause for legislation) which is the essence of reasoning by givas. Shafit
considers that the compelling neced for givas renders these arguments irrele-
vant. Qivas he believes, is a legitimate method of legal reasoning to extend
the rulings of the texts to cover issucs which are not explictly mentioned
therein.  Qivas has, therefore, come to stay, and cannot be eliminated from
the legal sources because of the important role it plays as a means of extend-
ing textual rules to other similer cases that are not specifically mentioned in

the texts, 138

Unlike givas, istihsan, according to Shafi'l, means deriving a rule without
basing the decision upon a parallel textual example.13 The following are the
main points gathered from both al-Risalah and al-Umm where Shafii sets out

his objections to istihsan.

First, Shifi'i holds that the SharT"ah provides all the basic needs of man-
kind because men are created with a purpose, and that the Creator has made
it clear that the rules of shart"ah ought to be followed. According to Shafii,
the rules of sharTah, which are not categorically mentioned, are nevertheless

impliced in the text but are discovered by analogical deduction. Hence there is

13 Shilii, ael-Risalah, op. cit., p. 479. He considers rules derived from

ijma” and ijtihad through givas as right decisions. See Khadduri's transla-
tion of the text in Islamic Jurisprudence, op. cit., pp. 289-290.

B4 bid., pp. 289-290.

‘These understandings are apparent in both af-Risalah and al-Umm. Sec
chapters on givas and Ibtal al-istifisar: in al-Umm, op. cit., vol. 7, pp.
272275,

e Shilvi. al-Risalah, op. cit., p. 25.
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no room for istiiisan to determine any rule as “suitable” for mankind. !V’

Second, Shafi'i observes that the Prophet Muhammad used to await reve-
lation in order to determine the proper rule for an unprecedented incident.
He quotes the example of someone who was denying the legitimacy of a child
born to him by his wife. The Prophet found no text to determine a rule for
this matter nor was he able to base a decision on analogy. He therefore,
waited until the verse of [i'an'*® was revealed as the judgement.'® Shafii
argues, then, that if giving a legal opinion by preference, istifisan, or basing a
rule on an unrcliable source is allowed, the Prophet should have been the first

to be permitted to do so.1

Third, SL3{iT says: God orders obedience to both His commandments and
His messenger, viz., obedience to what is revealed in the Quran and the
sunna. Shafii argues that if there is no specific text related to a case for
which a judgement is sought, analogical rcasoning bascd on cither the Qur'an
or the Sunna should be practised to determine the appropriate rule for the

case. Istihsan however, is neither of the two, !

Fourth, Shafi'l argues that since the Prophet disapproved of the acts of

some of his companions who relied on juristic preference, there 18 no basis for

137 Ibid., p. 508,

B8 The word li'an is the cursing of one another by both the wife and hus-
band when the husband accuses his wife of adultery and the latter dentes
the accusation. They will both utter the oath of condemnation, and
thercby be scparated for good by a jurist.

139 For many examples of how the Prophet waited for revelations to decide
legal issues, see Kitab al-Umm, vol. 7, pp. 272-273.

140

Ibid., pp. 267-274.
ML Ibid., pp. 270-271.
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deciding through istihsan. ¥

Fifth, according to Shafii, istifisan lacks guide-lines and therefore, it pro-
vides no means of knowing the correct judgement of a case subjected to juris-
tic preference. Thus, if every jurist or judge is permitted to give his own rule
by istihsan on cascs that have no textual basis, the whole judicial system of
Shari'ah would be chaotic and merely expedient.’® He adds that this would
result in arbitrary rules on a case, and this is not how Shari'ah should be
understood or interpreted.’ To decide by istifisan means to legislate without
basing one's decision upon a parallel example. ™ Shifi'i emphazises that whoe-
ver follows the opinion of a person who judges by istihsan without a source, is
liable to commit an crror, at the same time the follower is erroneously ascrib-

ing prophethood to the person whom he follows by istifisan .14

Shafi'i, fully realizing the implication of the above arguments, raises a
hypothcthical question by asking whether givas could also lead to different
opinions (Khilafar) just as istifisan does. He evades answering this question
dircctly arguing ihat, overwhelmingly, most jurists accept giyas as a source of
law. According to Shafii, givas is the appeal to the analogy of attributes (al-
tashabuh fi al-awsaf) between a case already settled by the text and a (similar)

case whose rule has not been given. Qivas is based on definite criteria and is

M2 Shafii cited many examples of the prophet’s disapproval of some of the
acts of his companions. One of these was the case of the man killed after
he had testified to the Oneness of God. (Apparently, the man did this
under the fear of the sword). See Shafi'i's book, al-Umm, op. cit., vol.
7. pp. 205-206.
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Ibid., p. 273
W Ibid.. p. 275,
Shatti. al-Risalah, op. cit.. pp. 504-505.
Shati'i. af-Umm. op. cit.; vol, 7, p. 206
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supported by conscnsus whereas irtifisan 1s not. 7

In support of Shafi't's view, al-Muzani says: Thus, it is not permissible
for anyone to deny the validity of givas; for it is (only) a matter of drawing
likenesses between things and applying similar (rulings) to them on that basis.

(at-tashbih bi-'I- ‘'umir Wa 't-tamthil “alayha).'¥

Concerning the hadith which indicates that there are two rewards for a
jurist's successful interpretation of a case and that there 18 a reward even for
an unsuccessful fjrihad, Shaftl argues that the hadith doces not indicale that
both judges practice their jjrihad as mere guesses based on preference. e
belicves that they are both entitled to the rewards indicated on the merit of
their interpretations based on the Book and the Sunnah.'? Shafi'i concludes
his objections to istihsan by observing that whoever says: "l will practice
istihsan without any command from God and His prophet, (that person) does

not accept (rules) from God and His messenger”. Y

The above quotation of Shafi'7 clearly indicates that his ¢bjection to istih-
san is nol because it is unsuitable as a legal procedure, but that the application
of juristic preference before Shafi't was unregulated and therefore inconsistent
with the sources of Islamic law; namely: the Qur'an and the Sunna. Along
with this our understanding of Shafi'l's objection to istifisan is that Abu lani-

fah, the major advocate and presumably the originator of istifisan, provides

M7 Ibid., vol. 7, p. 20.

18 Cited by Aba Zahrah, Malik, op. cit., p. 314; "Abd Allah "Umar I'aruq's
Malik's Concept of "Amal, Ph.D. thesis (University of Chicago, 1978), p.
210,

149

See Shafii al-Umm, op. cit., vol. 7, p. 273,

130 Ibid., p. 275.
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no rules or guidelines for the application of the concept. Clarification of the
matler was left to his followers such as Sarakhsi, who explains that according
to Abl llanifah, isrihisan 1s the procedure by which a jurist sets givas aside,
and instead adopts another rule which is more suitable for mankind. Sarakhsi
comments on the above statement in al-Mabsiiy saying that "suitability is the

objective of Shariah”.1!

al-Jagsas, another Hanafi jurist, defines istifisan as departure from the
rule of givis to stronger evidence. All these definitions apparently reject aivas
which Shafi'i considers as the major means for legitimate legal reasoning.
Obviously, Shifil not only opposed these definitions, but he also questioned
their evidence. Shafil rejects not only the Hanafis’ concept of istifisan’3? but
also that of the Malikis despite the fact that he studied figh under both Shay-
bani and Malik.

Conclusion of Shaf't's Criticism of Istihsan.

Shafi't's goal, as we havc'slated carlier, was to remove the element of per-
sonal opinion {rom Shari"ali by insisting upon strict adberence to the hteral
texts of law or givas based on them. Nevertheless, it must be pointed out that
according 1o Shifi'i, as long as onc subscribes to the principle of istidlal
(deductive method), some degree of personal discretion in the interpretation is

incvitable.™? The principle of istidlal contains both maslahah and mafsadah

WU Sarakhsi, al-Mabsiit, op. cit., vol. 10, p. 145,
132 Distinction must be drawn between the carly and the later Hanafi doc-
trines of istifisan.  Shafii specifically criticizes the early Hanafis' defini-
tions. The later Hanafl jurists, such as Sarakhsi, Pazdawi and others,
review the definition of the concept and its methodology. However, this
does not mean that the later definition of the other school will not be
rejected it it threathens the basic usit/ methodological approach which

s

Shali't was trying to establish,



which are tools that enable the fagih to apply the law 1o new and changing cir-

cumstances equitably and justly.™™

On the basis of the above considerations and the historical use of istih-
san, %% its rejection by Shafi7 should be interpreted as a renunciation of incon-
sistency in its use in the early period before him. Shatii belicves that istihsan
has to be guided in such a way that the jurist must validate his legal decision
with evidence from a legal source. He must also determine at which point
strict application of the general precept becomes cxcessive and thereby inap-
propriate.’* Moreover, Shafii's use of the verb astahsin and the special
licenses (ahkam ar-rukhas) provided for in both the Qur'an and sunna, such
as the exceptional rules governing travellers who are excempted from the obli-
gation of fasting in the month of Ramadan, are manilestations of the principle

that underlines isrihsan. V¥’

Since the main objective of Shari"al is the welfare of the whole of man-

kind, and because the concept of accountability is a major part of the Islamic

155 bid., p. S08.

For instance when the Qur'an explains that there is benefit and harm in
al-Khamr intoxicant, the Law-Giver commands us to refrain from it.
Despite the benefit therein Muslims are enjoined to refrain from drinking
it because the evils of Khamr are greater than its benefit. The disregard
for any benefit from intoxicants indicates that discretion must be used to
put aside any rule of which its harm is greater than its benefit.

Iyas b. Mu'awiyah (d. 122/740) used istihisan and gave instruction that
givars should be abandoned whenever it leads 1o injustice. Waki® layyéan
Akhar al-Qudat, op. cit., vol. 1, p. 341; also sce chapter two for details.
3¢ Shafil says: (astahsin) e.g., I prefer that thirty dirhams should be the
gilt al-mirah for unconsummed marriage. It is important here to notice
that the Qur'an has prescribed no specitic amount for this gesture. All it
suggests is "A gift of reasonable amount.” Sce Qur'an 2:236.

Obscrvation on this point can also be seen in Shatibi's af-f tisam (Cairo:
Matba'at Mustatda Muhammad, n.d.), p. 119; al-Muwafuqat, 4 vols.
(Tunis: Matba'at al-Dawlatiyyah, 1884), vol. 1, p. 102

-
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faith, a Muslim jurist therefore always Keeps away from pronouncing any
judgement merely on the basis of his own preference. Nor will he give a legal

opinion without giving due consideration to the aim and objective of Shari"ah.

To sum up, Shafi'l's objection to istilisan is only an attempt to systematize
the science of Islamic jurisprudence. He, therefore, formulated certain abid-
ing rules and regulations for Istamic legal procedures. This conclusion is
based on the fact that before his time there existed no "well-defined” wusii! book
on Islamic jurisprudence. Shafii believes in legal reasoning or ijtihad; he
doces not, however, accept istilisan as an independent source of law.3® Nor
doces he subscribe to any legal rule which has no support from textual revela-

tions, ijma" and givas.*

Controversy over istifisan continued after Shafil. Later Hanafi jurists
such as Sarakhsi and Pazdawi tried to clarify the concept of juristic preference
by providing clearer definitions, giving various definitions of istilisan and most
importantly, by ncgating the tdea that istihsan is takhsis al-"illah as Ibn Taymi-
yah proclaims. We may now discuss the opinions of the proponents and

opponents of takhsis al-illah

3% According to al-Subki, making istilisan a source of shari’ah (such as the

Qur'an, Sunna, and Ijma’ and Qivas) is what Shafi'l rejected. After-
wards Shafii prefers (istahsana) the use of the Qur'an as a determing
factor of the truth by swearing with it. (Tahlif "Ala al-Mashaf). For
more examples, sce al-Ghazah, al-Mankhil min Ta'ligat al-Usiil, ed.,
Muhammad Hasan (Cairo: n.d.,), p. 374,
B CAbd al-Rabhmin al-Bannani, Hashivar “Ala Matn Jam® al-Jawami®, 4
vols. (Cairo:  Matba’at Mustata al-Babi, 1937), vol. 2, pp. 2, pp.
123-126: Kashf al-Asrar. op. cit., pp. 1122-1126.
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CHAPTER FOUR
TAY i351S AL-ILLAH (PARTICULARIZATION OF THE CAUSE).

Particularization of the cause is the limitation of the motive a law by
means of granting an exceptional ruling in certain cases. There arc instances
wherein a precedent ruling can not be extended on the basis of its “illah
because such an extension would weaken, invalidate, or change the benefit

intended by God.

IFor example, there i1s a general ruling in the Qur'an that Muslims arc {or-
bidden to eat meat which has not been slaughtered in accordance with Islamic
ritual requirement (mayta). If a life is at stake, however, this ruling has 1o be
put aside and an exceptional permission to eat such meat is granted to a Mus-
lim when there is nothing else edible available to him except the mayta, Starv-
ing to death is the “illah that particulanizes the original ruling of the general
prohibition of mayta. Becausc of the rigidity of the ruling of givas which
would not allow the eating of mayta under any circumstances, the general rul-

ing is put aside, and the procedure of istihsan is taken.

This 1s the reason why many Hanafi jurists have deflined istifisian as the
"abandoning of onc judgement in favor of another.”1® From the above cxam-
ple, it appears that givas does not allow particularization of the cause whercas
istihsan does, by changing a part of the content of the “illeh or some of its

properties to conform with the objective of the shariah ruling.

This explanation should not, however, be taken as a licence to manipulate
the shari’ahi law arbitranly; for there must always be a reliable source upon

which such a ruling of rehiisis al-"illah is based. Many Ilanafis such as

160 Thn Taymiyah, Mas'alah, op. cit,, pp. 457-458.
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al-Karkhi, al-Jassas and AbQi Zayd al-1Dabnsil®! believe that isrihsan emanated
from a special group of ‘ilal which require particularization.’8? Therefore,
istihsan cannot be be ruled out completely as being a product of takhsis

al-"illah: hence we include its discusion below.

Ibn Taymiyah (d. 728/128) indicates the urgent nced for the examination
of the rclationship of istifisan and takhsis al-illah to the question of sacred

law, in terms of both fundamental and general application. 16

Other jurists before 1bn Taymiyah such as Abi Husayn al-Basri, Sarakhsi,
and Pazdawi devoted chapters to the issue of rakhsis al-"illah. A tae begin-
ning of his discussion of takhsis al-‘illah, Abl Husayn al-Bagr? (d. 436/1044)
divides “illah into two categories: The first is what he calls "breakage” (al-
kasr). According to this category,the meaning of an “illah may exist in a par-
aliel case (far’) but without the rule being evident therein. This happens when
one singles out an attribute (wasf) from among other qualities of an “illah and

thinks that the isolated attribute has no effect (ta’thir) upon the discovered

161 Abd Zayd al-Dabisi is described by Ghazali as "the most extreme propo-

nent of Purticularization (ashadd al-nas fi takhsis al-'illah). See Ghazall,
al-Shifa’ al-Ghalil fi Bayan al-Shabah wa al-Mukhil wa Masa'sl al-Talil,
cd. al-Kabisi (Baghdad: Ri'asat Diwan al-Awqif, 1971), p. 465.

2 Ibn Taymiyah, Mas'alah, op. cit., p. 458.
163 The term rakhsis al-'illah may be translated as specification, particulari-
zation, specialization or limitation; the most suitable term will be used in
accordance with the sequence of the statcment involved. Both George
Makdisi and John Makdisi use "limitation” for rakhisis. See their articles:
(. Makdist, "Ibn Taymiyah Autograph Manuscript on Istiksan” in the
Arabic And Islamic Studies In Honor of Hamilton A. R. Gibb, 1965, p.
446; John Makdisi, "Legal Logic And Equity In Islamic Law" in the
American Journal of Comparative Law, vol. 32, pp. 71 and 82. Aron
Zysow uscs "Specialization” in his unpublished Ph.D thesis The Econ-
omy of Certainty, op.cit., p. 403. Hallaq Wael, uses "Particularization”,
in his article "Considerations On The Function And Character Of Sunni

Legal Theory”, Journal Of The American Oriental Society, 104.4, (1984),
p. O83.
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rule.’™ The jurist then retains the rule and abandons the irrelevant attributes:
he may say, for example, that the performance of the prayer of fear (salar al-
khawf)'¢ {s made obligatory because it constitutes worship (ibadah) and is,
therefore, comparable with other regular prayers which must be made up by
restitution (gada’).!® This rule may be deduced from the fact that a Muslim is
obliged to observe the regular prayer by gada’ if he misses the prescribed time
for it. An opponent may disagree and proclaim that the gada’ alone is not
sufficient to be the effective cause of making prayer obligatory in the case of
salar al-khawf; therefore, he may reject al-gqada’ since 1t is not required of a
woman after her monthly period to do the restitution of the prayers omitted.
She is required after her period to do the gada’ of fasting but not that of
prayer. According to Abu Husayn al-Bagsri, the above opponent's view is a
fallacy because worship has an impact (ta'thir) upon both the prayer and the
fasting except that gada’ of the prayer after the menstrual period is lifted

while that of fasting is retained.®’

'The “illah in both prayer and fasting is worship, and it exists in them but
becomes broken (kasr) when the applicable ruling of al-qada’ is lifted [rom
prayer and retained in that of fasting for women during their monthly period.
The point that may be added to the above explanation is as follows: Resttu-
tion (gada’) for fasting is casier than that for praycer; it is so because prayer
should be conducted five times a day while fasting is a singular daily service.

Therefore, after menstruation, to make up prayers for every single once of the

168 Mi'ramad, op. cit., vol. 2. p. 821.

165 Muslims’ special prayer usually conducted when there is fear or war.

166 The making up of prayer at a later time when one has missed it at ity
prescribed tisne is called (al-gada’).

167

Mictamad, op. cit., pp. 821-822.
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omitted days would be more difficult than making up for fasting which occurs
once in a day. And "on no soul doth God place a burden greater than it can

bear”; in terms of spiritual duty.’%®

The sccond category of “illah which Abli Husayn al-Basri describes as "the
logical incompatibility” {al-naqd), is the identification of a cause by virtue of
its wording and its meaningful principle (lafzuha wa ma'naha) in a parallel
casc which lacks its rule.? There is a great deal of controversy over the valid-
ity of this category of “illah. Abu lusayn al-Bagri validates and defends it
against vartous charges: The opponents argue, for example, that an illah
without its rule is invalid and illogical, but al-Basri argues that if what is meant
by illogic is the existence of a cause without its rule and without evidence pre-
venting the existence of the rule, an Yillah is not necessarily invalid in such a
case. 'The presence ol the “illah without its rule signifies simply that the per-
son who deduced the “illat made a mistake by not following up the “illa/t with
its rule.70 But if the opponents define logical incompatibility (naqd) as a casc
wherein an “iflah exists without its rule, but with evidence suggesiing the rea-
son why the rule does not exist (intifa’), then there is an obvious inconsistency
in their procedure which doces not mean that the “illah is invalid. Abi Husayn
al-Bagri solves the problem by supposing that someone says: "I pardon a per-
son because he is a Bagrian”, yet he does not pardon another person from
Bagrah. Any layman or any intelligent person will ask why other Basrians are
excluded. If the man explains that an animosity exists between himself and

the latter irrespective of whether he is a Basrian |, the speaker cannot then be

o8 Qur'iin 2:286.
1 Muttamad. op. cit., p. 822,
v Ihid.. p. 8220
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blamed or be compelled to retract his conditional statement which is bascd on
enmity.'”! Another example given by al-Basri is as follows: Although fire is the
cause of burning, it had no impact on the Prophet Ibrahim when he was
thrown into the fire. The inability of the fire to burn the Prophet, which is due
to other external factors, cannot negate the acceptance of fire as a cause for

burning.

If the opponents claim that rakhsts al-‘illah can become valid only by
accepting contradictory statements, the reply 1s as follows: According to the
proponents of takhsis al-"illah, if the “illaht in the original text is obstructed in
cases parallel to it, (furt'iha), this does not necessarily invalidate the “iflah;
rather it demonstrates what rakhsis al-iffah actually means. That is: rakhyis
al-illah is a ruling which is limited to a particular case whose ruling cannot be

extended to a parallel case due to an impediment in its effective cause Ciflah).

The proponents of takhsis al-illah make a strong case by giving an illus-
tration of how ¢, :egal cause should be considered as the signifier (emdarah) of
a rule and of how its presence 1 some cases without its rule doces not neces-
sarily negate it as a signilier, as the opponents claim.72 Abl Husayn al-Bagri
explains by illustration that a gadi’s horse standing in front of the king's house
is a sign that the qadi is inside; gadi’s absence does not negate the horse as a
sign that the gadi is somewhere around, since at most other times he is niding
it. Similarly, the presence of a diffused cloud in the sky in the winter without

rain docs not negate the cloud’s being a sign of the coming of rain. "Fherelore,

171
Mutamad. op. oit., p. 830.

172 Examples of rakhysis al-'illah by the opponents cuch as Pazdawi, and
Sarakhsi can be found in Pazdawi's book Kashf al-Asritr op. at., pp.
1128-1129. Their views will be discussed later in this thesis,
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whenever an Ciflah occurs without 1ts rule, takhsis al-‘illah 18 due to other
external factors which prevent the ruling from playing a role in the parallel
casc; and the presence of an ‘illah without its rule does not invalidate the
cause. From all these examples, it appears that God is the Cause and that an
‘illah is figuratively ascribed to the rule. Abi Husayn al-Basri concludes that
we may know the reason why a rule for a case does not exist despite the exis-
tence of its “ileh, only if we understand that there must be an impediment

{mani’) in the case.
Ibn Taymiyah and Abii Husayn al-Basri's Views on Takhsis al-"1llah

The simple undersianding of rakiisis al-"illah sees it as the existence of a
cause without the existence of the expected legal norm (hirkm) due to an
obstacle.’* This mcans that the cause of a legal norm may be ignored in the
Qur'an and the Sunna. In such a situation, a jurist will then try to determine
the cause of the ruling by his reasoning. Once his discretion indicates the
cause, it follows that the ruling of the text should be extended to new similar
cases. Howcever, application of such a ruling is sometimes impossible duc to
imnediments, obstructions or conflicts with other sources of law, This often
happens because the determination of the cause which is based on human rea-
soning is subject to error. Such an error is clearly noticed when another
source of law opposes the extension of the legal norm of the text to a new

case 7

According to Ton Taymiyah, a cause may be either completly rejected or

modificd s0 asx o accomodate certain new cases if the cause consists of a

173 Mas'alah. op. cit.. p. 458.
VA Kashf al-Asrar, op. cit.. p. 1160,
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meaning (ma'na) which can be ascertained from the shariah and which distin-
guishes the new case from the orniginal case. He therefore, calls istihisan the
particularization of the cause either through the modilication of the “illuh or

through its complete nullification.!”

Abt Husayn al-Basri believes that an “illah is a sign (amarah) which signi-
fies the determination of a ruling and that the presence of an “illah without its
ruling does not invalidate the “illah. He considers the procedure in such a
case to be the essence of grasping the concept of particularization of causes.
To illustrate this situation, let us analyze the example he gave at the beginning
of his discusion of takhisis al-illah: Fasting and prayer are two ritual obliga-
tions that the Muslim must fulfil. Being acts of worship, the two should be
subjected to the same ruling, namely restitution (al-gada’}, whencver one
omits observing them at their prescribed times. ‘The presumed “iflalt in both
cases 1s an "act of worship”. however, this “illah is particularized in the case of
prayer by lifting the ruling of restitution for prayer from women whenever they
miss this act of worship during their monthly periods. In other words, after
the menstrual period, women will be required to compensaie only for fasting
and not for prayer. From this example, the following aspects ol takhsls

al-"illalh may be considered.

First, there is a difference between divine causes and rational causes.?
Basrl asserts that the ruling of the former follows its “illah whenever there is
no impediment preventing the ruling.  In the above example of fasting, the
attribute of the “illah, "act of worship” is present. A Muslim must fast at the

prescribed time; but this ruling concerning fasting is absent and is replaced by

—
-1
th

Mas'alah, op. cit., pp. 439-6Y.
7% Mu'tamad op. cit., p. 825.
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another ruling, namely: the “restitution of fasting for women after menstrua-
tion”, and that is duc to an impediment namely: the "monthly period”. The
cause does not follow the ruling here because it is a divine “illah; whereas,
rational causes always follow their rulings without any exception. A similar
cxposition of this idea has been expressed by another Hanafi jurist, al-Khar-
khi, who asserts that "in theology the “illah can in no way be stripped of (‘ari-
yah) the judgment related to it. But in legal theory, he continucs, the relation-
ship concerned is different; for the juridical judgment does not necessarily
follow from the “illah. For this reason, the “illah in legal theory is called a sign

(Calama or amara).'”

Sccond, the causes elicited by the jurists from revealed sources (Cilal al-
fiukm) were signs whereby the rule of law might be extended to new cases.
The jurists were not entitled to identify these causes with the policy behind the
divine legislation. When a cause was explicitly particularized in a text, how-
ever, it was 10 be taken to indicate the interest served by the law (illah al-
masiahah). Revelation, in fact, was the only means of knowing these causes.
When an explicit cause turned out to be subject to particularization, this meant
that what appcared to be the motive cause of the law was only part of the

Cause.

Third, the jurist is not in a position to determine what harm or benefit
God intends through an cextracted “illahi. For instance, it is not the duty of a
jurist to justily the reason why the hand ef a person who removes a coffin
from a grave (al-nabash) should or should not be cut off. Suffice it that the
property is stolen from its proper place where it is supposcd to be kept and

that the appropriate ruling of theft is carried out according to the stipulated

7 Shehaby. "ia and Qiyas..." op. cit., p. 34.
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law of shari'ah.

Fourth, an “iflah extracted by a jurist does not impart certainty but only
probability. However, when an “iflaft 1s determined, a jurist is entitled to use
it to extend its ruling to parallel cases unless there is an impediment which
prevents such an extension. Such an impediment does not completely destroy
the jurist's probable opinion (;ann) that the cause is valid; it only indicates a

need for particularization.

It is interesting to note that al-Basri does not mention the word istifisan
throughout his polemic on rakhsts al-"illah. This however, does not mean that
the two are scparate procedures: some jurists consider them identical. Among
them is Ibn Taymiyah who argues categorically that tekhsiy al-illah s istili-
san. In his mas'aleh on istilisan, Ibn Taymiyah says: "Surcly, the objective
(ghavah) of istihsan which is considercd to be contrary 1o the ruling of givas is

in reality a particularization of cause”. )7

The Hanafls agree in recognizing istifisan; they difler as to whether istil-
san is to be identificd with rakhsis al-"illafi. 'This situation comes about
because in opposition to almost all the rulings of isrifisan there is an analogy
which is rejected in favor of some text, consensus or a stronger analogy. "The
cause upon which the rejected analogy depends 1s present in cach such case.

but without the expected legal consequences. '™

Particularization of the causce is thus a bridge between analogy and ijtihiad
but the former faces a major objection because its opponents beheve that it

leads to the infallibility of fjtihad. However, the dispute over takhsiy al-"illuh

178

Mas’alah, op.cit., pp. 458, 463, and 468.

179 Sarakhsi. op. cit.. vol. 2, p. 213,
p
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constitutes the inner dimension of istiisan. Our next three chapters will be
focused on the translation of the chapters on istiisan writlen by Shafi't, Sara-

khsi, and Ibn Taymiyah in their different books.
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CHAPTER FIVE.
THE SELECTED ARABIC TEXTS FOR TRANSLATION INTQ
ENGLISH

Shafii, Sarakhsi, and Ibn Taymiyah's works are chosen for translation
because of the different schools of law which they represent, namely. the
Shafii, Hanafi and Hanbali respectively. They have different views on istili-
san and takhsis al-illah, and they have contributed greatly to the better under-

standing of thesc two legal procedures.

The first jurist, Shafi'i, for instance, is the founder of the Shafii Schoo! of
law; and he strongly attacked istihisan. The bases for his refutation of istiisan
have been explained in the previous chapter. The subsequent chapter provides
a bricl biography, and an English translation of the arguments which Shafi'i
used against istiisan in Kitab al-Umm. This is the first time this section of the
work has been translated completely into English with commentary.  Shafi'i
calls the chapter: "A Section on the Refutation of Juristic Preference”. Such
scholars as Joseph Schacht, ' Subhi Mahmassini,!®! and Ahmad Hasan have

referred to this chapter of Shifi'T many times in their discussions of istifisan. '**

Following the translation of Shafi't’s work will be that of the scecond jurist,

Sarakhsi, who represents the Hanafi School of law. Two Sections are selected

10 In his Origins op. cit., Schacht quoted Shifi'i by translating a few lines of
this chapter when he was discussing Shafi'1 and istihisan on pages
121-122.

181 In his Falsafat al-TashiT al-Islami, Subki quoted Shali'i from this chap-
ter when he was explaining the issue of istihisan. Sce his above men-
tioned book iranslated by I'. Ziadeh, (Leiden: E.J. Brill 1961), p. 8.

182

When he was discussing istifisan, Hasan quoted Shatti from the same
chapter that we will be translating. See his article on "The Sources of
Islamic Law.” Islamic Studies 7 (1963), p. 177.
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from his book called Usiil Sarakhsi. The first section deals with the explana-
tion of givas and istihsan; while the other treats the issue of tekhsis al-‘illah.
These sections offer a clear picture of the Hanafi concept  of istihsan in
relationship to takhsis al-illah. Al the same time, this work of Sarakhsi is

reay

legal points of view respectively.

'The last translation is from the third jurist, Ibn Taymiyah, who represents
the Hanbali School of law; there is an autograph manuscript on istilisan from
Ibn Taymiyah. The manuscript has been edited by George Makdisi but with-
out a translation.!® Ibn Taymiyah discussed the issue of istilisan, and its rela-

tionship with givas and takhsis al-illah.

The works of the jurists, Shafi1, Sarakhsi and Ibn Taymiyah are unique,
and particularly that of Ibn Taymiyah, which combines the analytical discus-
sion of the three principles of givas, rakhsis al-illah, and istihsan. We there-
fore believe that rendering the works of the above jurists into English will be

uscful for a better understanding of the subject of istihisan.
Shafi'i’s Brief Biography and Legal Reasoning.

Born in Gaza, a small provincial town on the Mediterrancan sca in the

year 150/767, Shafi'i grew up in the Hijaz.’® He then went to Iraq where he

183 Ibn Taymiyah, "Mas'alat al-Istihisan,” ¢d., George Makdisi, "Ibn Taymi-
yah's Autograph Manuscript on Istihsan: Malterials for the Study of
Islamic Legal Thought”, Arabic and Islamic Studies in Honor of Hamil-
iﬁ{é 2475? Gibb, (Massachusetts: Harvard University Press, 1965), pp.

479,

W Dagar "Abd al-Ghani, ael-Imam Shafi'T (Beirut: Dar al-Qalam, 1972), p.
44; Shafi'i Muhammad b. 1dris, al-Risalah translated by Majid Khadduri,
Islamic Jurisprudence (Baltimore: The Johns Hopkins Press, 1961), pp
9-10.
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was exposed to the practices of the Iragi jurists. He studied under both Malik
b. Anas (d. 179/795) champion of the upholders of tradition (ahl al-hadith)
and Abli Hanifah (d. 150/767) who is considered 1o be the leader of the
upholders of opinion (alh! al-ra’yv). Acquainted with these two great Imams,
Shafii was able to play an important role in solving some of the disagreement
(ikhtilaf) or controversy between the schools of traditions and personal opin-
ion. He found a common ground of agreement on what was to be the position
of tradition in relation to the Qur'dan and the other sources.’® The traditionists
accused their opponents of making excessive usc of opinions in deciding legal
issues at the expense of hadith, while the rationalists condemned the former
for using unrcliable 'living traditions”.’® Shifi'T was able to establish a system
whereby only the Qur'an along with traditions from the Prophet Muhammad
should be considered as sources of law and not the living traditons. He says:
"Every tradition related by reliable persons as going back to the Prophet, is
authoritative...."1® Shafi'i provided a precise method of legal reasoning by
rejecting customs and personal opinions as sources of sharian. He defined
the methods by which legal reasoning was to be restricted within the frame-

work of the authoritative sources; namely: Qur'dn, Sunna, ijma’, and givas.

ljtihad (personal endeavor) and givas'™ arc discussed by Shafit in an

185 His famous book, al-Risalah Shafii testifies to the above assertion, sce
Muhammad Ibn Idris Shafii, al-Risalah, ¢d. Ahmad Muhammad Shakir,
(Cairo: 1940), pp. 478-479.

186 Joseph Schacht, An Introduction to Islamic Law (Oxford: The Claren-
don Press, 1964), p. 62.

187 Joseph Schacht, The Origins of Muhammadan Jurisprudence (Oxford:
The Clarendon Press, 1950), p. 12.

168

Qivas is more than analogy, it is the procedure by which the ruling of a
precedent case is extended to this new case on the basis of some underly-
ing common characleristic or rationale which governs the two cases. M.
Bernard's article "Kiyis,” Encyclopaedia of Istam. 2nd ed. (Leiden: BT
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attempt 1o draw a line between them and istthsan. He often uses the terms
givas and ijrihad interchangcably, and permits reasoning only through givas.
FFor him, givas is net a source but rather a subordinate or a derivative (far’)
kind of evidence which must be based on the Qur'an, Swnna, or Consensus.
Shafi'i divides knowledge into two kinds: The first is certitude and covers both
the apparent and the hidden., An example of this type is the definite text (al-
nass) from God or an established tradition from the Prophet Muhammad.!®
'The sccond type is knowledge acquired through givas. The product of givas
docs not constitute certainty but only appears to be true (haggan fi al-zahir),
and that is the reason why the rules deduced through giyas are not obligatory
for all jurists to accept. Such rulings are true for the person who deduced

them only.

Again, Shafil divides givas into two categorics: The first is based on a
ma'na (reason) shared by two cases. For instance, when God or the Prophet
allows or forbids something on the basis of 2 ma'na, and if we {ind the same
ma'ni in another case that is not treated in the legal sources, the ruling cover-
ing the first can be extended and applied to the second.™ The second kind of
givas is the one based on resemblances (asiibah). This type is employed when
a casc that is not treated in the authoritative legal sources resembles other
cases that are. In this situation, the case under examination acquires the rul-
ing of the case that is most similar to it. Shafi'l believes that disagreement

among jurists can casily arise here, presumably because the concept of similar-

Brill, 1954-). vol. 5, pp. 238-242, Wacl B. Hallag, "Non Analogical
Arguments m Sunni Junidical Qiyas,” Arabica 36 (1989), pp. 286-3006.

18¢

al-Risalah. op. cil., pp. 478-79.
MW Shafi'i remarks that some scholars believe that the term givas must be
used only to cover this category. al-Risalah, op. cit., pp. 515-517.
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ity is not well defined.

Granted that givas has a strong clement of analogical reasoning. its defini-
tion covers inference by a fortiori argument in both its forms, the a minori ad
maius and the a maiori ad minus.’®! For instance, the Qur'inic verse pointed
out by Shifii: "Whoso has done an atom's weight of good shall see it, and
whoso has done an atom’s weight of evil shall see 11" is an illustration of «
minori ad maius. The mecaning of this versc is that God's reward for doing
more than atom’s weight of good and His punishment for doing more than
atom's weight of evil are greater thun that promised for an atom's weight. !>
The e. planation of Shafii that any punishment less than killing could be
inflicted upon a non-Muslim who waged war against Muslims is an illustration
of an example of the a maiori ad minus type. The inference is drawn from
the Qur'anic verse which permits the killing of such non-Muslims,  In other
words, 1f killing them is allowed, any other punishments that are less severe
than killing, such as contfiscation of their property, are permitted.!”® Shafi’i
considers the use of givas as a necessity. Just as ravanmmam (ablution by sand)
becomes lawful in the abscnce of water during a journey; so is the use of giyvas
in the absence of textual sources. According to him, givas cannot supersede
an authoritative text; ncither should it be based on a special or exceptional

precedent (istithna'); it must conform to the spirit and the general rules and

L Wael B. Hallaq pointed out that givas is more than analogy, but covers

inferences such as the a fortiori argument in both its two forms men-
tioned above. For details, sce his article "Non-Analogic.. Arguments...”
op. cit., pp. 286-290; Aron Zysow, The Economy of Certainty: An Intro-
duction to the Typology of Islamic Legal Theory (An unpublished Ph.d
Descrtation, Harvard University, 1984), pp. 157-174.
192 "Non-Analogical..” op. cil., p. 289, the example 1s cited {rom al-Risaluh,
op. cit., pp. 514-515.

195 Ibid., p. 515.

13



[

PR

principles of the law. In taking such a position, Shafi'7 established a balance
between those who used givas extensively as a source of law and those who

rejected it altogether. 1

Istihsan is declared unacceptable by Shafil because, according to him, it
permils unrestricled use of personal reasoning. He described istifisan as
taladndhudh (doing what is pleasurable). In refuting istihisan, Shafii says:
"God's orders us to what is right and wrong should not be applied by treating a
case without duc consideration or by dealing with it on the basis of istihsan.

Istihsan is merely doing what is agreeable.”1%

The issuc of istifisan became controversial during the early formation of
the science of Islamic jurisprudence, mainly because its proponents were una-
ble to provide convincing evidence for its authority. They put themselves in a
defensive position by saying merely that: "the partisans of a doctrine know
beat what their predecessors intended.”* The primary issue ol whether istifi-
san should be accepted as an authoritative source of law was not adequately

treated by the classical jurists. 17

Perhaps this is another reason why Shifil rejects istihisan as an ¢uilorita-
tive source. Because of the effort of some later jurists such as al-Ghazali (d.

505/1111), al-Amidi (d. 631/1233), ibn Taymiyah (d. 728/1328) and others to

19 The first group are the Hanafis while the other are some of the Zihiris

who prefer to use what they call mafhiim al-ma'ni mnstead of givas.

195 Risalah of Shafil translated by Khadduri, op. cit. However, there are
many instances wherein Shafr't has used very strong language in con-
demning istifisan in Kitab al-Umm. Paragraphs 15 and 23 of the transla-
tion below are good examples.

e Aba Husayn al-Bagri, al-Mu'tamad, op. cit., vol. 2, p. 838.

97 Pazaawi’'s book mentioned above did not touch this aspect. Sce volume

2 of his Usid, pp. 1133-9.
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exoncrate istrifisan from being condemned as conjecture. its authoritativeness
in Islamic law as a subsidiary source has been accepted in usil al-figh. How-
ever, Shifit's refusal to accept it as a valid legal procedure is due to lack of
guidelines; he therefure wrote a chapter in his Kirab al-Umm wherein he
alluded to unregulated practice of istihsan. We may now briefly describe the

text of the chapter.
Shaf'i's 1btal al-Istihsan

The present translation ol bab ibtal al-istihsan has been made principally
from volumc scven of an edition of Kitab al-Umm published in Bilag by al-
Matba'at al-Kubrd «l-Amirivvah in 1321/1903. We have also referred (o
another cdition of the book by Muhmmad Zahri al-Najjir published by al-Az-

har.

Shafi'i’s style is very succinet but full of meaning and exhibits a good deal
of skill in logic and dialectical argumentation.  He sometimes uses different
words or terms intercnangeably: c.g. givas and ijrihad for legal reasoning. ™
In the chapter, he quotes different references from both the Qur'an and the
Prophetic traditions to support his arguments. It is noteworthy also that some
of his writings are repeated in other ol his works. For instance, he has a
chapter on isrifisan in his al-Risalah'® which is repeated almost word for word
in volume one of his book, Kitab al-Unmim. ‘The two chapters concentrate
mos e on givas than on istifisan; but he calls cach one of them bab ibial al-is-

tihsan 2™ Again, his bab ibtal al-istisan may be found in both volumes one

18 Paragraph 24 of the translation and Shafil's statement in his Risaluh
under the section of Qivas. In the later, he categonically says: “iftihad 1s
givas”. Khadduri's translation, op. cit., p. 288.

199

Muhammad Ibn Idris Shafi'i, al-Risalah, op. cit., pp. 503 569,

~1
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and seven of Kitah al-umnm; although the scntion in volume one 1s labelled as
a refutation of juristic preference, it contains only a compilation of Qur'anic
references on the subject without mentioning the word istifisan cven once.
The section in the seventh volume which is translated below, has a detailed
explanaticn of his refutation of istifisan, but with almost identical Qur'anic ref-
crences as in the first volume. Shifin was a prolific writer, who has report-

cdly wrote about one hundred books.?

W Kitab al-Umm ed. M. al-Najjar, op. cit., pp. 294-298,

S Dagr “Abdul al-Ghani, a-Imam Shafi'i Faqih al-Sunnat al-Akbar, (Bei-
rut: Dar al-Qalam n.d.). p. 273.
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Translarion

(1) Shafii said:** Al that [ have discussed®™ and (all) that 1 am saying or
I am silent about,”®™ having already given sufficient (explanation) on i*% apart
from (the sources) that I have not mentioned,*® namely, the decree of God,
and then, that of His Prophet, and that of the Muslims, are proofs that it is
not permissible for a person who s qualificd to be a judge or a jurisconsult
(muft1) 10 judge or to issuc legal opinion unless it is on the basis of a binding
report, namely, the Book, then the Sunna or whatever the learned (jurists)
have said without disagrecement, or legal inference (givas) based on any one of
the above. And he may not judge or give a legal opinion based on istilisan

since 1t 1s neither binding nor is it derived from these sources.

(2) Question: What is the evidence that istihisan is not allowed, since it is
neither included among these sources,®™” nor mentioned in what you have said

in your book?-"" Answer: God, the Most exalted. said: "Does man think he

202 The phrases such as: "Shafil said”, "If someone asked”, "Shafi'i replied”.
arc repeated many times 1n the text; and therefore, we shall be substitut-
ing for them with "Question” and "Answer”. However, some of them may
be kept intact whenever and wherever deemed appropriate in order 1o
preserve the dialectical approach of the arguments.

203 In his al-Risalah, Shafi'l has described istihsan as taladhudh (mercely
doing what 1s agrecabie).

% In the present chapter which is being transiated into English,

205 In volume onc of Kitab al-Umm, op. cil.

206 Concerning the detailed references from the Qur'an Sunna, and ijma on
the refutation of istifisan in al-Risalah.

207 Shafi't mcans that istifisan is not among the sources of law which arce the
Qur'an, sunna, ijma’, and givas.

208

In his al-Risalah, Shafi'i has mentioned Qur'an, Sunna, iimi’, and iyas;
under the chapter on Ijma’. pp. 475-476.
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will be left without purpose”F™ As far as I know, there is no disagreement
among those learncd in the Qur'an, that the meaning of suda®? is to believe
that onc’s actions are neither commanded nor forbidden. So whoever gives a
legal opinion or judges without being commanded, has allowed himself to be
included in the meaning of sudia. But God has told him that (mankind) was
not ¢reated without a purpose. God knows that (such) a person proclaims
that: "I will say whatever 1 wish and claim the opposite of what has been
revealed in the Qur'an and in the Prophet's traditions”; so he has deviated
from the teachings*!! of the Prophets and the judgment of all those in the

world who transmit from Him.2!?

(3) Question: Where is what you have mentioned to be found in the
Qur'an and in the teachings of the Prophets, peace be upon them? Answer:
God the Most High said to His Prophet, peace be upon him, "Follow that
which is inspired in you by your Lord™" and He said: "So judge between them
by that which God has revealed, and follow not their desires”.?* Then a group
of people came to the Prophet and asked about the Peopic of the Cave and
others.*! The Prophet said T will let you know tomorrow; he meant that; 1 will

ask Gabriel, then I will tell you. Thereupon, God the Most High revealed:

™M Qur'an 75:36.

M0 Sndi means aimlessness or to think that mankind is created without a

purpose; or that there will be no accountability on the day of judgement.

Minhaj literally means path. It is more accurate to usc the word teaching
in this place.

=+ The pronoun seems (o be referring 1 God.
0 Qur'an 6:107.
4 Qur'iin 5:49,

Qur'an Qur'in 18:9-26 disscuses about the people of the cave.



"And say not of anything I shall be sure to do that tomorrow, without adding
'by the will of God'.?¥¢ And then the wife of Aws b. $Samit*¥ came to him (the
Prophet) complaining of Aws, but he did not reply to her until Goed the Most
High revealed: "God has indeed heard (and accepted) the statement of the

woman who plcads with you concerning her husband”, 218

(4) Then al-Ajlani®’® came to him accusing his wife of calumny. The
Prophet said: Nothing has been revealed concerning you and 1 am waiting for
revelation.® When the revelation came down he called the two of them and
made the oath of condemnation.®! God said to Iis Prophet "So judge between
them by that which God has revealed” 2?2 And He said: "O David. [.o We have
set you as a viceregent in the earth; therciore judge aright between man-

kind”.?* Nobody will be commanded to judge aright except he who has known

the truth, and the right will not be known except from God, thvough a text or

216 Qur'an 18:23.

Aws b, Samit was one of the companions of Prophet Muhammad who
participated in the Holy war of Badr. He accused his wite of calumny
and the Prophet asked him to divorce his wife by li"an (oath of condem-
nation). This was the first case of [i'@n in Islam. Aws died in the year 36
ALH. at the age of 72 in Jerusalem. Ibn al-Athir 1z al-Din, Usd al-Gha-
bah fi ma'rifut al-Sahabah (Cair o: Su'ab 1970), vol. 1., p. 172.

28 Qur'an 58:1.

The story of al-"Ajlant 15 related in Sahth al-Dukhari as follows:..
‘Uwaymir al-"Ajlani proceeded to Prophcet Muhammad and in the midst
of people he said: "O Aliah’s Prophet If a man sees another man with his
wife, would the former kill the latter man whercupon you would kill him,
or what shouid he do?" Allah’s Prophet said: "Allah has revealed some
decrec as regards you and your wife’s case. “Go and bring her”. So they
carried out the process of /.'an while I (Asim, another companion who
related the story) was present among the people with Allah's apostle.
When they had finished their Ii'an "Uwaymir said, O Allah's apostle: 1f |
should now keep her with me as a wile, then 1 have told a lie'. “The
Prophet then ordered him to divorce his wife thrice. (This is a final dis-
solution of marriage without any futurc reconciliation. lbn Shihab
another companion who wilnessed the case said: “so divorce was tie tra-
dition of all those who were involved in a case of i'an). Suhih al-Buk-
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by an indication frem God. God has sct what is right in His Book then in the
Sunna of His Prophet peace be upon him. No problem will befall a person
but that the Book will (have a solution) to it with a clear, specific text (nas-

san)™3 or a clear general sentence (jumlatan)?®

(5) Question: What is the clear provision and the general statement?
Answer: The clear provision is what God has prohibited or permitted in a
clear specific way. He prohibited marrying mothers, grandmothers, paternal
and maternal aunts and those categorized with them®¢ but permitted others
than then.; e prohibited carrion blood, flesh of swine*7 and forbade what is
shameful,*® whether 1t is visible or invisible. He ordered ablution and said:

L]

"Wash your faces and hands”.*® Revelation is a sufficient source for a clear

sign of what He revealed in regard to (the case) along with what is like it.

hari, transl.  Mubhsin Khin (Chicago: Kazi publication, 1979), vol. 7.,

4. p. 17. '
20 The word wa anrazir (I am waiting) can also be in an imperative form;
and thereby means (You) be expecting. The first meaning seems to be
more appropriate because the revelation is given to the Prophet.
=1 Launching & charge of fornication or adultery against another person
requires four witnesses: otherwise, the plaintiff will “be flogged with cighty
stripes. See Qur'an 24:4). Ilowwu the cese of a marricd couple is dif-
ferent. I the husband accuses his wife of unchastitv. the accusation
reflects on him as well. 1t is almost impossible to find four witnesses if a
husband catches his wife in adultery; yet after such an experience it is
against human nature that he can live a normal married life. In such a
situation, the husband will be zummoned to swear solemnly four times to
the fact that his wife is guilty of aduliery, and in addition, to invoke a
curse on himself if he lics about his allegation. But if the wife SWCArs
similarly four times and similarly invokes a curse on herself, she is in
shar'ah law acquitted of the guilt; otherwise the punishment follows. In

cither case. the marriage is dissolved. For reference, see Qur'an
24:2-10.

22 Qur'an 5:49,
23 Qur'an 38:20.
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(6) Question: What 1s a general statement?  Answer: It is what God has
made obligatory such as prayer. alms to the poor. pilgrimage cte.: the Prophet
peace be upon him. demenstrated how to perform the prayer and mentioned
the number of its (prostrations) and its (prescribed) time and explained what
10 do during the prayer. He explained how to give alms tax. on what type of
property and at what precise time it should be paid. and the proportion of it
that should be given out. The Prophet also explained how to perform pilgrim-
age, the type of duties it requires, and he explained what is permitted and for-

bidden during it.>"

{7) Question: May the gencral statement be acceptable as the clear state-
ment was?=! Answer: Yes. Question: How is this so? Answer: (The Prophet
received) from God Iis aggregate speech (as) he accepted its interpretation®?

from Him because God has made 1t incumbent 10 obey s Prophet. God the
Y ]

22 In his Risalah, Shatii has explained that af-nass is what God has
declared to His creatures by clear text m the Qur'an such ax duties owing
to Him. Risalah, Shikir's edition, op. cit. p. 21; Khadduri's iransl.
op.cit.. pp. 67-08.

2%

The collective duties, obligations and prohibitions which God has estab-
lished in His book but the modes of which He made clear by the tongue
of His Prophet such as the numbers of prayers, amount of money to be
paid for zakah c.t.c. ibid. pp.21-22.

==t Qur'an 4; 22-25,

227 Qur'an 16:115.

228 Qur'an 16:90. A. J. Arberry translated the verse as: "And He forbids
indecency.” The Koran Interpreted (london: Oxford University Press.

1964), p. 268.

2% Qur'an 5:6.

230 The explanation of the Prophet includes the requirements of the type of
dresses allowed to be put on and the type of performances that takes onc
out of the pilgrimage, such as sexuval relationship.

231

The question here is whether the explanation and interpretation of the
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Most High said: "And whatsocver the Messenger gives you, take 15 and what-
soever he forbids, abstain from it”." And He said: "He who obeys the Mes-
senger, obeys God”,>* along with what He has made obligatory by obeying His
Messenger. Question: If this is acceptled from God as you have descnibed, is

the Prophetic tradition inspired? Answer: God knows best. 23

(8) Muslim b. Khalid narrated to us on the authority of Tawis that al-
Rabl” said: It is related by Ibn Jurayj, [who had it] from Ibn Tawis [who in
turn had it] from his father, that he book possessed a book which con-
tained a list of wergilds (ugal)**¢ which were divinely inspired. The Prophet,
pcace be upon him, never made something obligatory except through revela-
tion, and part of revelation is what is recited and part of it is what was
inspired in the Messenger and then he, peace be upon him, established the
Sunna on revelation. "Abd al-"Aziz b. Muhammad narrated from "Amr b. Abi
Amr |[who had it] from al-Muttalib b. Fantab that the Prophet said: "I have
not omitted anything of what God has commanded you to observe, indeed |
have ordered you to follow it, and there is nothing that God has prohibited for
you bui I asked you to abstain from it. And the trustworthy spirit (Gabricl)

has inspircd me (with the thought) that no soul will ever die nntil 1t will

Prophet be aceepted as a revelation?
The Holy Qur'an is meant here.

¥ Qur'an 597,

3 Qur'an 4:80.

Although there is a sign of period here in the Arabic text, the a wer
continues on the next hne with a Prophetic tradition.

2% “Ugil is the plural or “agl which is blood money (wergild) paid to the rel-
atives of a murder vietim in compensation for loss and to prevent a blood

feud. See Ahmad 1asan, "The sources of Islamic law”, Islamic Studies 7
(196%). p. 177.

)
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receive 1ts full provision. Therefore. behave decently in yvour request (lor

sustenance).”

(9) Shafi'i said: It has been said that he (the Frophet) did not recite the
Qur'an , but that Gabriel cast it in his mind by God's order and that it was an
inspiration unto him. It is also said that God instructed him to establish the
sunna, because of what He  witnessed in him, namely, that he was a guide to
the right path. Whichever may be the case,*” God has made the two compul-
sory upon His creatures. He has left them no choice in their affairs concern-

ing what he set as sunna for them, and they are obliged to tollow his sunna.

(10} Question: What is the evidence for accepting as authority what the
community agrees upon? We reply that since the Prophet ordered adherence
to the Muslim community. such adherence would be meaningless without abid-
ing by their consensus. And it 1s reasonable that as a community, they will not
all be ignorant of a command made by God and Ths Messenger, peace be
upon him, and that ignorance (i.c. mistake) only occurs from an individual.
But when they all agree on a matter, then no error will occur. Whosoever
accepts their consensus would do o on the basis of the clear sign of the tradi-

tion of the Prophet peace be upon him.?3*

(11) Question: Do you think that in a case where there s neither revela-

tion nor Sunna nor consensus and you order inference therein based on the

(2]
vt
e |

Irrespective ol whether ii 18 an inspiration or a revelation,

Joseph Schacht believes "that the thesis that worylhmg of which the
Muslims approve or disapprove is good or bad in the sight of Allah’ had
been formulated shortly before Shalil ...and that the Community would
never agree on an error, was put into the form of a tradition irnm the
Prophet only towards the middle of the third centitry of the hijra.” Joseph
Schacht, An Introduction to Islamic Law (Oxford: Clarendon Press,
1964), p. 47.
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Qur'an and the Sunaa . can (the inference be considered as) a rule from God?
Answer: Yes, the general (indication) for 1t is from God. Question: What is
the general indication for it? Answer: [t is the interpretation of it on the basis

of the Qur'an and the Sunna

(12) Question: Is there any indication from the Qur'an supporting what
you have stated? Answer: Yes, God has changed the direction of the Qib-
{ah®* from Jerusalem and commanded mankind to face the House (Ka'baft),>
thereby making it incumbent upon the person who can see¢ the House with his
own eyes to face the exact direction; and He ordered one who is Jar from it to
face more or less the direction of the Sacred House since the House is in the
Sacred Mosque. ‘Therefore, he who is certain that he faced the precise direc-
tion of the House grasped the location, and he who is far from it, faces in the
approximate direction of the House. Both lace it on the authority of God, but
one of them by direct apprehension and the other by a (guiding) sign. The lat-
ter apprchends it by fullilling the gencral statement of what is commanded,
though he does not apprehend 1t in the same way as one who sees the House

dircetly. But this direct apprehension is not co: manded.

(13) Question: With what (indication) will he be guided to face the
House (from alar) 7 Answer: God mentioned, “It is He who has appointed
for you the stars, that by them you might be guided in the darkness of land
and sca”.>! And He said: "And landmarks and by the stars they might be

guided”.** The landmarks are mountains whose places are known on earth.

Qiblah is the dircction to which the Muslims face during prayer.

Qur'an 2:144, "T'urn then thy face in the direction of the sacred Mosque
wherever ye are, turn your faces in that direction”.

M Qur'an 6:97.



The sun, the moon, and the stars whose orbits are known, and the wind whose
source 1s known in the air. to indizate the direction of the Sacred House.
And He made compulsory on them the secking of the clear signs pointing
toward the direction of the Sacred Mosque. God said: "Whencesocver you
come forth turn your face toward the inviolable place of worship; and where-
soever you may be (O Muslims’) turn your faces towards it (when you

pray)”.2#

(14) It is then reasonable that God, the Most High, has ordered them to
face the direction of (the House) by secking the clear signs which point to it,
but not on the basis of their own personal preference, or on the basis of what-
ever occws in their minds or comes into their imaginations, without a clear
sign which God provides them with; for He decreed that He did not create
them without purpose. It is reasonable that when He asked them to face in
the direction {of the House) at a distance. He would not have them face it
however they liked, but would have them achieve the direction by secking
call to witness two just men among you”.™ And He said: "Orf such as you
approve as witnesses”.>* The judges must accept as a witness, a just man
seen to be apparently just. The qualities of a just (person) are well-known to

them (the judges). I have mentioned these qualitics elsewhere.

(15) A witness may be apparently just but inwardly corrupt. However,

God did not demand from them that which He made unknown to them. He

A2 Qur'an 16:6.
M3 Qur'an 2:150,
4 Qur'an 63:2.

25 Qur'an 2:282.
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did not pave the way for them to have the knowledge of the unseen; hence
they might possibly reject the witness of a person who appears to them (the
judges) corrupt but (in reality), to God, the man is better than he who only
appcars just. God commands that they formulate a decision based on what

they know publicly and nothing else.

(16) God Whose praise is High said: "Kill not game while in the Sacred
Precincts or in pilgrim garb; if any of you does so intentionally, the expiation
is an offering, brought to the Ka'bah, of a domestic animal equivalent 1o the
onc he killed, as adjudged by two just men among you".2* It is conceivable
that God (mcant the same) concerning game (hunting) of the ostrich, and the
z¢bra, the wild ass, the wild goat, the young and the old gazelle, the hare, the
jerboa, cete. It is conceivable that (the same rule should be applied to hurting
of grazing live stock) such as camels, cows, and goats. Among this category
are those (animals) that are smaller than goats, camels and cows. Equal com-
pensation is not a matter of what is conceivable , nor was this the stance of
whoever has judged since th;: inception of the Muslim Community, except to
the extent that, concerning game, they judged as best (decided by way of com-
pensation) on the basis of a similarity between animals. And He did not per-
mit them to ignore (compensation) when it was closer to the gazelle than to
the goat. and to the hyena than to the ram, so as not to ignore (the compensa-
tion of) the jerboa despite its remoteness from the size of a small sheep. They
must formulate a personal judgement, since He had made it possible for them.
And every command of God, Whose praise is abundant, and similarities (to
such commands by deduction from His words) point clearly to the permissibil-

ity of practising givas. And He prohibited what is opposed to it, such as istifi-

26 Qur'an 5:95
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san , because whoever seeks the command of God by an indication (dalalah)
seeks it in whichever way 1s it compulsory upon him. Whoever says: "I will
practice istifisan without any command from God and His Prophet, peace be
upon him”, would not be accepting the word of God nor that of His Prophet.
He docs not praciise what he says based on the authority of God and His
Prophet; whoever says this would be in error. We have explained that his atti-
tude is: “I will speak and act on what 1 am neither commanded, nor forbidden
and without following any example of what 1 am commanded and forbidden to
perform”. God has decreed the opposite of what he said. For He did not cre-

ate mankind except to worship Him.

(17) As for God's statement: "Does man think that he will be left without
a purpose”?*7 he who makes a judgement or renders a legal opinion based on
a binding narrative or through analogical rcasoning based on it, has discharged
the duty incumbent upon him. He has also pronounced a verdict and given a
legal opinion according to the way he was ordered. He fulfilled the textual
obligation preciscly, applied givas through interpretation perfectly, and obeyed

God as well as His Prophet in both matters.

(18) The Prophet, peace be upon him, ordered Muslims to be obedient o
God, then to His Messenger, and to undertake ijrifiad . 1t is related that he
asked Mu'adh:>*® "On what bases will you judge (among people)? He said:

'With the Book of God' He asked: 'If there is no precedent therein with what

27 Qur'dn 75:36

Ijtihad is the legal interpretaion of a jurist.

Mu'adh b. Jabal is one of the companions of Prophet Muhammad; he
embraced Islam at the age of cightecen and participated in the wars of
badr and Uhud. He died cighteen years after Hijrah and died at the age
of thirty-cight. Usd al-Ghabah, op. cit., pp. 194-197.
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will you judge?’ He said: 'With the Sunna of the Prophet peace be upon him'.
He said: 'If there is no precedence therein, with what will you decide? He
said: I will formulate a personal decision.” The Prophet said: 'Praise be to
God Who has made the messenger of the Prophet successful’. The prophet
then said: 'If a judge makes a decision through ijtihad and succeeds, there are
two rewards for him. But if he fails, still there is one reward for him."”>0
Therefore, you ought to know that it is incumbent upon a judge to practice

ijtihad and qiyas in legal decisions.

(19) The position of whosoever aliows himself to render a judgement or
legal opinion without a binding narrative or an analogy based on it, would be
indefensible, since the meaning of his statement "I will do whatever I wish
even if I am not commanded to do it" runs against the intent of the Book and
the Sunna. His position would also be indefensible on the basis of what he
himself said and on the basis of a principle no one disputes. Question:
(Would you) explain this? Answer: That I have known no one among the
scholars who has permitted anyone among the philosophers and the literary
adepts (ahl al-'ugiil wa al-adab) to give legal decisions and judgements on the
basis of his mere opinion, especially if he is not knowledgeable about legal
inference based on the Book, the Sunna, and consensus and (thereby) lacks
the mind to analyse the unclear t:c‘é;'.‘;"tual passages. If they claim this, lhéy will
be asked: Why is it that the philoégphers whose level of thinking is better than
the comprehension of most of the scholars of the Qur'an, Sunna and legal

opiniohs, are not allowed to declare verdicts on whatever has happened of

250 This tradition is classificd as a mursal i.e. a tradition which has no con-

nected narrators with the Prophet. According to Ibn IHHazm, the tradition
is not a sound one because it is narrated by one al-Harith Ibn "Umar al-
Hazl and nobody kn him. Muhammad Muslehudeen, Philosophy of

Islamic Law and the Orientalists (Pakistan: Islamic publication limited),
p. 139. :
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which they know that there is no Book, mor Sunna nor consensus on it;
despite their being better in thinking and more eloquent in what they say than

the majority of you?

(20) If you maintain that it is because they do not possess knowledge of
the principles of jurisprudence (usitl); you will be asked to produce proof of
your knowledge of the principles when you speak without basing yourself on a
source or an inference based on a source. Are you afraid of the ignorance of
usil by the philosophers" more than their lack of knowledge about the princi-
ples; and therefore, are they not competent to practice giyas (based on what

they do not recognize)? Has your knowledge of the principles led you to

_ acquire inferences (by giyas) based on the principles, or has the knowledge of

giyas permitted you to neglect them?>? If it has led you to neglect them, then
they may speak in spite of you, because what is feared most from them is the
neglect of analogy (based) on the principles (usitl) or error. Thus I do not
know them (as ignorant) but rather I praise (them) on (what is) right; because
they spoke without (a binding) example from you. And if anyone deserves to
be praised without evidence, they are; because they were not aware of an
ékamp]e and thereby overlooked it. I granted them an excuse over the mis-
take they commited through you. And I do not know you except that you
became greater in sin than they when you abandoned what you know about

giyas based on the usiil which you are not unaware of.

(21) If you maintain that: "we neglected giyas for a reason other than igno-
rance of the asl”, the reply would be that if giyas is valid, then you must have
disagreed with the truth knowingly. There is a great sin in this. Were you to

be ignorant of it, you would not be competent to have a say in this science,

B1- To neglect the principles (usfl).
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and if you claim that you may neglect (the practice of analogy), and speak on
the basis of what occurs in your imagination or comes to your mind and what
your ears prefer, you will be confounded by what we have described from the
Qur'an, then the Sunna and the 'ébnsensus that points to it, [namely] that
nobody should speak except with' knb;x}iedge, and with what you have no disa-

greement upon.

(22) If two men litigate before a judge over a piece of cloth or over a
slave®? as to whether either was sold with hidden defects, the judge must not
decide the case with the problem' (of uncertainty) therein. Instead he must
resort to those who are learned and must ask for their opinion on whether
there was a fault in the object of sale. If both men seek the value of the
fault in the commodity, then the judge will ask ii;'fi;:_-j_::éc;'.lolars) to estimate its
value. If the most religious and knowledgeablé a.f'nong them confesses:
"Presently 1 have no idea of the market price, although 1 used to know it pre-
viously; but I may guess it now", it is not proper for the judge to accept his
word due to his ignorance of the current market price. Only one who is con-
versant with the market price of the commodity at that time may be accepted.
If one who knows the market price at that time suggests: "If you compare this
commodity with other commercial products in terms of its value, and you basc
it on what the price used to be, inference shows me that it is such and such,
but I prefer other means”. Then it is not permissible for the judge to accept
his preference. And it is forbidden for him to judge against what was said to

be the market price at that time.

(23) Similarly, in the case of a woman with a void dowry, an equivalent

dowry for her in terms of beauty, wealth, purity, youthfulness, intelligence and

252 Qver the ownership of the slave.
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good manners, will be required. If it is claimed that the dowry should be one
hundred dinars,®? but we prefer to increase the amount by a dirham®* or to
decrease it by a dirham, then it is not permissible for the judge (to act on this
_ preference). He?S said to the one who maintains: "I prefer to increase the
dowry or decrease it" that: "such preference is not permissible for me and you;
but the husband must pay the dowry equivalent to her category’. If this sort
of judgement is given on monetary issues which are not very serious to the one
from whom (the equivalent dowry) was taken away, and istihsan was not
applied therein, and yet the learned jurists enforced the application of giyas
(therein) without allowing the ignorant to conduct their own analogy in the
case because they did not possess the ability for proper legal irference, then
God's permission and prohibition concerning blood, private parts, and other

matters, which are more important, deserve to be enforced (with certainty) by

the judges and jurisconsults. o

)

(24) Supposing the governor and the jurisconsult should say concerning a
case that there is no provision for it either in a text or in analogy, and suppos-
ing they should have recourse to istifisan, would it not be incumbent upon
them to concede to others the right to (practise) istihsan in some other rul-
ings? Consequently, every governor and mufti in a city would rule according
to his istihsan, and there would be many contradictory rulings and legal opin-
ions in the same case. If they permit this, they render themselves useless by

judging according to their desires. If it is inappropriate, then, they may not get

33 Dinar signifies a certain gold coin. E.W. Lane, Arablc/Engltsh Lexicon,
op. cit., vol. 1, p. 876. _

24 Dirham is an Arabized word from Persian. It is a silver.coin. Ibid., p.

876.
One of the plaintiffs.
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involved in it. If one who advocates the rejection of giyas should say: "People
must follow whatever I say,” he should be asked: "Who authorized your lead-
ership so that people must follow you? Or do you think that if someone were
to utter (a similar statement), will you yourself obey him 6r say: I will not
obey anybody except the one I am ordered to obey?” Similarly, there is no
obligation on anyone to obey you. Obedience belongs only to the one to
whom God or His Messenger has ordered his obedience. The truth is found
in that which God and His Messenger have commanded, or that which God
and His Messenger have pointed to through a clear text or by the deductive
method based on clear signs. For when God commanded us to turn toward
the House when it is out of sight, He made this possible [for us] through for-
mulating personal judgements based on the search for clear signs pointing to
it. And when He commanded us to seek the'testimony of a just witness it was
an indication of non-acceptance of a dishonest witness. Is the just man recog-
nized in distinction from the unjust except by seeking the signs pointing to his
justice? Don't you think that when He ordered judgement based on equal
compensation in the matter of hunting, He commanded the judgement to be
only by what is like it (in shape)? And therefore each of these is personal
judgement and giyas. Do you think that when the Prophet commanded the
practice of ijtihad in making a legal decision, one becomes a mujtahid without
seeking a source? (Don't you think that) the search for certainty can never be
completed except by specific clear signs pointing to it? And that is achieved
through the practice of analogy; because it is quite impossible to formulate
personal judgement (about a case) without studying the appropriate circum-
stances and seeking the signs that lead to it. One who follows whatever
occurs to his mind or comes to his imagination (in a legal decision) cannot be

considered a seeker (of justice). [Shafil said]: "More than what 1 have men-
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tioned can be applied to whomsoever puts aside (the practice) of analogy. And
some of what I have mentioned is an evidence against him. I beseech God's

success for myself and all His creatures”.

(25) It is not permissible for a judge to accept®¢ nor for a ruler to acquit
anyone, nor is it permitted for a jurisconsult to issue an or;inion to anyone
except after each has acquired all necessary knowledge of the Book (the
Qur'an), the knowledge of those verses which abrogate and those which are
abrogated, and knowledge of what is specific and what is general, and of its
manner. He must be knowledgeable about the traditions of the Prophet, peace
be upon him, well informed about the doctrines of the past and present schol-
ars (of law), conversant in the Arabic language, intelligent so as to be able to
distinguish unclear (passages of the Qur'dn) and capable of understanding
legal inference. If he lacks any of these qualities, it is not permissible for him
to practice giyas; also, if he is knowledgeable about the principles (of law) but
lacks the ability to practice legal inference, which is a branch of the science of

usil, he should not practice giyas.

(26) Tt is not permissible to demand analogical reasoning from (an ordi-
nary) man because he does not know how to perform giyas. If he possessed
the ability of legal inference but lacked the knowledge of usii/ ‘or part of it, he
cannot be asked to think analogically about what he is igﬁorant of, just as a
blind man to whom I say "Put something in your rigﬁt hand and another in
your left, and when you reach such and such a place, turn right”, he cannot be
asked to apply (such) giyas because he cannot see what is being described (to
him). Nor can he be asked to travel to a town he has never travelled to or

been in before, nor possesses any knowledge about the town which can assist

2% The innocence of any accused.
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him in recognizing it, nor does he have any sense of direction that can direct

him, simply because he is travelling without an adequate guide.

(27) And as it is not permitted for a person who knew the price market of
a commodity a long time ago to estimate the price of a servant, based on his
description as such and such, if he has not kept up his knowledge of the vari-
able market price for over a year; so also it cannot be expected of a man who
saw a part of one kind of commodity, but did not know other than that cat-
egory, and who possessed no (clear) indication from the part of the category
he saw such that it could assist him to know the one he did not know, (then he
can not be asked) to appraise the pric'e.257 Similarly, a builder cannot be asked

to estimate the value of certain cloths, nor should a tailor be asked to give an

estimate of a building.

(28) Question: What if a person who did not possess all the qualitics you
have mentioned were to render judgment and legal opinion? Answer: Have
you seen their judgements and opinions? Have you secen much apparent con-
tradictions in them? Did you see each of the two groups how it criticizes its

opponent in his judgment and opinion? God the Most High is the Assistant.?8

(29) Question: "Do you know where the truth is before God in a case in
which the mujtahids have tried their utmost to interpret (but have different
opinions)? Answer: According to our (opinion), it is not necessary.*® God
knows best. Of all the results of that case, only one can be right; because the

knowledge of God the Most High and His rules are unanimous due to the fact

7 A commodity which he knew nothing about.

%58 In other words, their judgement will be full of contradictions.

259 1In this case to know the exactly correct interpretation.
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that apparent and secret {(matters) are known to Him in the same manner, and
His knowledge concerning each i1s one and equal. May His praises be more

exalted.

(30) Question: If those who are capable of interpretation and therefore
can deduce rules from the Qur'an and Sunna disagree among themselves,
should that disagreement be allowed? or would it be appropriate to say that
despite their disagreement they are all correct, and incorrect at the same time,
or that some of them are mistaken and some are correct? Answer: None of
them may be said 1o be entirely wrong even though they disagree in their
judgement, especially when each (of them) is capable of ijtrihad and has tried
his utmost. But it may be explained that each of them has obeyed what he was
commanded, has fulfiled his obligation correctly, since he was not ordered to

know the unscen, the mysteries of which no one is acquainted with.

(31) Question: Could you give an example on this issue. Answer: The
best demonstration is that of being far away from the Holy Mosque and seek-
ing the correct direction to turn toward the Ka'bah (during the prayer). If two
men tried to know the direction by two different means with their knowledge
of astronomy, the direction of winds, the sun, and the moon, and one of them
concludes that the Qiblah*® is on the right side while the other believes that it
is somewhat off from the spot established by the former; it is then compulsory
for eﬁch of them to pray towards the direction which he has been able to
cstablish. He should not follow his partner’s, if his own interpretation has led
him to a different direction. Neither of the two (men) is overtasked to know
the exact spot of the Holy House, since he does not see lt ;n front o_f himself.

Morcover, he has discharged the duty entrusted to him, namely: facing the

%0 The direction which Muslims face during their prayer.
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direction by following the clear signs which can lead to it.

(32) If it is argued 1h:at one of them must be mistaken, we reply: concern-
ing what has been. entrusted to the mujtahidiin, neither of them has committed
a sin and yet one of the jurists is mistaken about the exact direction, since the
Holy House is not in two different directions. If it is argued that he is errone-
ous, {then my] answer is: he can be compared to a person aspires 1o be faith-
ful in judging (cases) which are subject to interpretation, but where there is no
sin in error. Since he is not commanded to achieve [a goal] which is invisible
to him, therefore, he does not fall into error when he is unable to achieve it,26?
Question: Could you provide a Prophetic tradition as an evidence of (this)
description. Answer: Yes. "Abdul "Aziz b. Muhammad narrated from Yazid
b. "Abdullah b. al-Hadi from Muhammad b. Ibrahim from Bishr b. Sa'id from
Abil Qais, client to Amr b. al- "Asi from Amr b. al-"Asi that he heard the
Prophet peace be upon him, saying: "If a judge considers a judgement, formu-
lates his personal decision, and succeeds, he has two rewards , but if he is
wrong there is still a reward for him".2%2 Yazid b. al-Hadi said that he men-
tioned this tradition to Abl Bakr b. Muhammad b. Amr b. Hazm, (and the lat-

ter) said: "This was exactly what Abit Salma informed mc from Abiu Hurai-

rah”.

(33) Question: (What is) the meaning of this? Answer: What 1 have
described earlier means that if he (the judge) employs ijtihad in his ruling, and
succeeds, he has then combined two rewards; one for employing ijtihad, the

other for the correctness of his interpretative effort. But if he is incorrect with

26t Namely; to achieve with accuracy, the exact locatlon of the Ka'bah from
¥s

a place very far away.
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Muhammad Mulsin, $Sahth al-Bukhari (1ranslated) op. cit., vol. 7, p. 387
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the exact judgment, he is rewarded for his effort of interpretation only, though
not at all for the mistake of the outcome of his interpretation. It is preferable
to stop what leads to a mistake. This explains what I have mentioned that
(the judge) is by no:}means commanded to know the exactly correct direction.
(Someone) argued that God blames disagreement. ‘k"i.he reply would be that dis-
agreement is of two categories. The first, is the one whereby God has pro-
vided evidence for mankind, so that they are well-informed about it. Mankind
has no choice but to follow it and should have no differences respecting this
category. If men disagree on this category, it is this type of disagreement that
God blames and does not permii. Questidn: Where is the evidence for this?
Ansv;rcr: God the Most High said: "Nor did the people of the Book make

schisms, until after there came to them clear Evidence.”

(34) Whoever disagree§ with a text of the Book which carries no ambigu-
ity, or with an authentic Sunna, it is not permissible for him to disagree (on
them). And I do not think that it is permissible for him to deviate from the
Muslim Community even if there is no evidence from the Book and the Sunna
to support their stance. Whoever disagrees with a matter which is subjected
to Jjtihdd and comes to a conclusion whmh is a possible outcome, and has
clear signs pointing to this result, is not......... ¥4 in disagreement with the his
partner because he is not contradicting a clear text of the Book nor the valid
Prophetic Tradition, nor (the Consensus of) the majority, nor a giyas. But he
made an inference and came out with the opposite result to that of his partner.
His own analogical reasoning led him to a different direction through the clear

sign of the stars. Question: Does this concern the judgement? Answer: Yes.

23 Qur'an Y8:4.
3 The lacuna is from the original manuscript.
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(35) (Someone) requested an illuqtralion that there is a clear sign concern-
ing the judgement po.rmr"I tr\ the corrcc,t solution. The reply would be that
we recognize the s:gn in somp of the judgments. For instance, a case may
have two similar sources which admit of legal inference, where one person
upholds one source and another person adheres to another, and therefore, dis-
agree. Question: Is there any way f{or either of them to establish evidence
against his opponent upon some of what they disagreed over? Answer: Yes, if
God the Most High wills, the case will be examined and if it resembles onc of
the two sources in a single way and the other in two (ways), then the judgment
will be taken from the case that has two similarities, rather than from the onc
that resembles it in a single way. The same rule will prevail if it is closer to
one of the two sources than it is to the other. Question: (Give us) an example
of this (category), Answer: There is no difference of opinion that there is no
paying of blood money on a slave killed by mistake other thén his actual value.
If kis value is one hundred dirhams, morc or less, up to or less than ten thou-

sand dirhars, (the payment) 4s incumbent on the one who killed him.

(36) Some Eastern scholars (al-Mashrigiyyiin) hold that if his blood moncy
is more than ten thousand dirham (th_(;_ excess) will be deducted from ten thou-
sand dirham and some of them maintain that it should not be equal to the
blood-money of a free-man. BﬁL some of our supporters maintain that it can
be equal to the blood-money of a free-man. If his price was one hundred dir-
hams, the owner of the slave will npt'excee& that payment because the j_ﬁdgc—
ment on it is that this is the price. The sﬁmﬁf-“_thing will happen if it exceeds
the blood-money of free-men. His master wfll take the cxcéSS as if an animal
were killed for him of which its ‘amount was- cquwalcnl to thc blood-moncy of
free-men; then it will be taken from him. This i is win.t we undcrstood frorn llu.

statement of the Eastern scho]ars, that it 15 d mdllbl‘ n whlch no rmsldkc is
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permitted according to what we have described.

(37) Then some of them withdrew their statements and upheld that a slave
should be killed for a slave and that a free-man should be held (accountabie)
and that no retaliatory punishment will be implemented on a free person by a
slave or on a servant except in (the case of taking) a life. Then I (Shifii)
asked onc of them who was better informed; "why would you kill more slaves
in retaliation for the (murdered) slave and you did not oblige the slave to
retaliate except in the case of life?” He then replied: "We based our position
on the source that when slaves were mistakenly killed, their price should be
paid and their price is equivalent to (that of) the animals and property. And
we maintained that there should be no dimi_nution in any one of them over the
other in terms of injury because they are all property.” Then 1 (Shafii)
argued: "Sould retaliatory punishment (gisas) be compared with diyar (blood-
monies) and (the equivalent) prizes or is it (not the case that) the retaliatory
punishment contradicts the ruling of divar and the paying of (equivalent)
prizes?" If it were to be compared to blood-monies, it has no effect that you
killed a slave equivalent to a sum of one thousand dinars for a slave equivalent
to five dinars, and you killed (in retaliation) for hirh slaves whose amount is
more than his value; and you did not do anything (similar to that) when you
killed some slaves for others. You equate them with animals and possession,

so that one beast should not be killed for the other if it killed another.

(38) If you think that blood-monies are the sources and that some blood-
monies are less in consideration because you}l;i‘l}\._\thc man for the woman but
her blood money is half of the blood money of tllzl%ﬁman, then why do you fol-
low a method of overlooking the retaliatory punishment or gisas among the

staves except in the case of a life, when you kill the slave? It may be that the
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one goes less well with the other and that their prices are different despite
what these words of yours force you to. He (the opponent) asked: What do
my words force me to? Shafii then explained that you claim that whoever kills
a slave should perform an atonerﬁent (Kaffarah), and incumbent on him, is
what is obligatory on someone who kills a free-man in terms of the sin com-

mitted. Because he is a Muslim and on him is an obligation from God, for he

. has the inviolable rights of Islam. But you do not claim this to be the case for

someone who killed a camel or destroyed property. You claim that what is
incumbent on a slave is the distinction between the lawful and the forbidden,

and the obligations while none of these is incumbent on the animals.

(39) Shafi'l, may the mercy of God be upon him, said: God the Most
High decreed two rules for His servants; one pertaining to what is between
them and Him, that is to reward them or punish them for what they have done
in secret as He will deal with them for what they have performed openly. He
made it known to them how the evidence will be compiled against them as He
explained to them that He knew their concealed and their unconccaled actions.
He said: "He knows the secret (thought) and that which is yet moré hidden";265
and He said: "He knows the treachery of the eyes and that which the breasts
hide.”#¢ But His creatures know only what God the Most High wills; and He
has concealed the knowledge of hidden things from His servants. He sent mes-
sengers among them and they uphold the rulings of God on His creatures. He
explained to His messengers and mankind the rulings of His creation in this
world according to what they apparently profess, and He allowed the shedding

of the blood of the unbelievers among His creatures. He said "Slay the Pagans

1

%65 Qur'an 20:7.
266 Qur'an 40:19
| ' 100
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wherever you find them."?” He forbade (the shedding of) their blood if they
appeared to embrace Islam. He said: "And fight them until persecution is no
more, and religion is for Allah."?%® He said: "It is not for a believer to kill a
believer unless (it be) by mistake."?? He said: "Whoever slays a believer inten-

tionally, is rewarded with Hell for ever."7

(40) He then permitted the (shedding of) blood of idolaters, by making
war against them a necessity and an obligation if they do not openly proclaim
the faith. But when some hypocrites pronounced the faith (only to deceive),
God informed His apostle concerning them that what they hide is contrary to
what they do puincl);. God said: "They swear by Allah that they said nothing
(wrong), yet they did say the word of disbelief, and did disbelieve after their
surrender (to Allah)";?"! and He said: "They will swear by Allah to you, when
you return unto them, that you may let them be. Let them be."??? Despite what
the hypocrites have mentioned, He did not allow His Prophet to fight them if
they manifest Islam, and the Prophet peace be upon him, did not prevent

them from marrying Muslims nor prevent them from inheriting from them.

(41) Shafi'i may the mercy of God be upon him said: I found an example
in the Sunna of the Prophet peace be upon him. The Prophet said: "I was
commanded to fight people until they say that there is no God except Allah

and when they say it, they have saved their lives from me and preserved their

27 Qur'an 9:5.

28 Qur'an 2:193,

W8 Qur'an 4:92,

270 Qur'an 4:93.

1 Qur'an 9:74.

22 Qur'an 9:95. L

101



¢ 3

property only because of its truth, and their account lies with God.” Miqdad
said: "O Prophet of God, if an unbeliever fights me and cuts my hand, then
takes refuge from me behind a tree and then embraces Islam, shall I kill him"?
The Prophet replied :"Do not kill him , for God almighty the Most High says:
'‘Concerning those who accuse their wives but have no witnesses except them-
selves...””> And He said: ‘And it shall avert the punishment from her.”?” He
then judged by oath between the two of them since the husband knows from
his wife what the outsiders do not know; (God) averts from the couples the

punishment {of stoning to death) by her denial but (asked them to swear)

because one of them is telling a lic.

(42) And He judged, concerning the man who accused another man's wife
of adultery, that he should be punished®” if he cannot produce four witnesses
for what he proclaimed. And the Prophet did not decree the banishment
between al-"‘Ajlini and his wife when the latter accused her of committing
adultery with Sharik b. al-Suhma. The Prophet said: "Watch over her, if she
delivers a black boy with deep black and large eyes with fat buttocks, then he
(the husband) must be truthful®”® because that is the description of Sharik

whom he alleged his wife to have been with, and by whom he thought that she

273 Qur'an 24:6.
274 The complete verses are as follows: "And those who launch a charge
against their spouses, and have (in support) no evidence but their own,
their solitary evidence (can be received) if they bear witness four times
(with an oath) by God that they are solemnly telling the truth; and the
fifth (oath should be) that they solemnly invoke the curse of God on
themselves if they tell a lie. But it would avert the punishment from the -
wife, if she bears witness four times (with an oath) by God, that (her
husband) is telling a lie.” Qur'an 24: 6-8.

By flogging him with eighty stripes and reject his evidence ever after. -
This is according to the prescribed punishment in the Quran 24:4.

276 In his allegation.
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was made pregnant.” The Prophet again explained that if she delivers a wah-
rah,?”’ then he must have lied, because this is the description of her husband.
(At last) She delivered a boy like Sharik b. al-Submﬁ.f The Prophet peace be
upon him, then explained that his position is now plain and clear, but if it had
not (been so0), because of what Allah has decreed 1 would have judged other-
wise, that is, -God knows best- because of the clear sign pointing to the truth-

fulness of her husband.

(43) Since the evidence cannot be (totally) encompassed or known thor-
oughly by mankind, it signifies the nullification of judgment based on (susp-
cious) indication. If it did not confirm (guilt), the judgment on what is an
obligation against (him/her)*’® will not be impossible (but suspended) until evi-
dence is produced. However, the judgment will then be taken according to
the commandment of God, and not by (suspicious) indication. Rakanah b,
"Abdul “Arziz divorced his wife finally (three times) and then went to the
Prophet peace be upon him and swore that he only intended to divorce his

wife once, and the Prophet returned his wife to him.

(44) Shafi'i may the mercy of God the Most High be upon him, said:
since his statement is likely because he meant to divorce his wife only once,
the Prophet accepted his statement according to what he professed, as God
has decreed the acceptance of the one who manifests faith?” in this world. He
will be allowed to marry Muslim women and inherit from Muslims, but God

will make known that their secrets are different from what they manifest.

7 A light-red boy.
% The editor mentioned here that this is how the unclear statement appears
in the original manuscript.
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By testifying that there is no other god except Allah.
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Anyone who ever heard about the triple divorce as mentioned above would
think that most probably (the husband) meant the final divorce from which

there will be no retraction.

(45) A man from the tribe of Fazarah went to the Prophet peace be upon
him and said: "My wife gave birth to. a black baby” and he started alluding to
adultery. The Prophet said: "Do you have a camel? He answered: 'Yes." The
Prophet then asked of its color. 'RED’ he replied; the Prophet peace be upon
him asked again: 'Is there any blue color (with the camel)? He answered:
"Yes.” The Prophet then asked: ‘From where did the blue color come from?
The man replied: 'May be from its ancestors.” The Prophet then explained to
him that it is possible that the baby gained the (black) color from his ances-

Fy

tors.” He did not pronounce a verdict of Zadd punishment on him nor did he

separate them by lign.?®0 since the husband did not express adultery categor-
ically.?8! He probably did not mean to accuse her of adultery even though his
listener v-vouid most likely thmk that he meant to accuse her of adultery. How-
ever, the judgments of God ;the Most High and that of His Messenger peace

be upon him, point to what I have mentioned.

(46) Likewise it is not permissible for a judge to pronounce a judgement
by mere assumption (gann). If there are some closer signs pointing to the
offence, he should only judge according to the command of God on the basis
of clear evidence which is produced against the accused, or on the basis of a
clear confession from him just as God has declared that His judgment is bases

on what is apparent. Likewise, He decides that whatever is apparent should

280 Curse by oath which causes separation for good between wife and hus-

band.
281 Against the wife in his accusation,
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be given its appropriate judgement, because God permitted (the shedding of)

blood for disbelicf (kufr) even if it is (only) by pronouncing it.282 It is not per-

missible in any of the judgments affecting mankind to make 2 judgment except

on the basis of what is apparent and not on mere (circumstancia.), evidence.

282

Shedding blood by disbelief is permitted whenever the disbelievers are
threatening the existence of Islam or when they are preventing people
from knowing the truth. Although "there is no compulsion is Religion”,
(Qur'an 2:256), when abusive language is being used to undermine Istam,
Muslims may strike back. Perhaps this is what ShifiT means by the
phrase “pronouncing a statement of unbelief”.
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. CHAPTER SIX
- SARAKHSI'S BRIEF BIOGRAPHY AND TRANSLATION

This chapter consists of an English translation of the sections on giyas
(inference by analogy), istihsan (juristic preference) and takhsis al-‘illah (par- _
ticularization of cause) from the Usiil work of Abii Bakr Muhammad Ahmad
al-Sarakhsi Also included are a brief biography of Sarakhsi and comments on

his work.28

Sarakhsi was an important Hanafi jurist of the fifth/eleventh century.

Born in Sarakhs in 448/1056,%%* he gained the title shams al-A'immah®® duc

to his competence in the field of usiil al-figh.** He was a courageous juriscon-

=,  sult who alone, among the ‘Ulamd' in his time confronted the ruler Khagin
Hasan, saying that marrying the mother of his manumitted slave (umm al-

- walad) without observing the ‘iddah (waiting period) was illegal.?®” He was

283 Sarakhsi and his juristic ideas are not very popular in the books of the

Western writers on wsitl al-figh. However, some light has been shed
recently on his opinions on istihisan and takhsis al-'illah by Zysow Aron,
The Eccnomy of Certainty: An Introduction to the Typology of Islamic
Legal Theory (Unpublished Ph.D thesis, Harvard Untversity 1984), pp.
40§-419; Wael B. Hallaq, "Consideration on the Function and Character
of Sunni legal Theory." Journal of the American Oriental Society 104
(1984), pp. 683-684.
284 Sarakhs is an old town between Mashhad and Marw, where the fronticer
between modern Persia and Russia turns from East to South on the
lower course of the Harirtd. J. Ruska, "Sarakhs” Firsi Encyclopaedia of
Islam, ed. A.]. Wensinck, H.A.R. Gibb, W.Heffening and E. Levi-Pro-
vencal (Leiden: E. J. Brill 1987), vol. 7, p. 159.. :

The title literarily means ‘the Sun of the jurists’ which indicates the leader
or head of the jurists during his time.

286 Muhammad b. Ahmad Sarakhsi, Sharh Kitab al-Siyar al-Kabir, ed. Salah
al- al-Manjad (Matba'at Sharkat al-i'ilanat 1971), vol. 1, p.1 0.

7 Muhammad b. Ahmad Sarakhsi, al-Nukt, Sharh Ziyadat al-Ziyadat of
Shaybani, ed. Abu™ al-Wafd' al-Afghdni (India: Lajnat IThyd' al-Ma'arif
al-Nu'maniyah 1378, A.FL.), p. L.
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imprisoned for ten years for this legal pronouncement.28

Sarakhsi was a prolific writer, the author of many books and commenta-
ries. Among them were his famous Usial and Mabsiit (14 volumes). He com-
posed the latter while he was in prison and without the benefit of a library.
The book turmed out 1o be one of the most comprehensive of the earlier Figh
books. Itis a standard reference in the Hanafi legal School. Among his com-

mentaries is al-Nukt Sharh Ziyadat al-Ziyadat.*®® and others.

Sarakhsi’s contributions to the elaboration of positive law are remarkable.
Details on this can be found in his Usil.2® The sections which deal with giyas,
istihsan and takhsis al-illah in the book are translated into English in this

chapter.

As for givas, and istiisan, Sarakhsi believes that there is no contradiction
in their rulings except that giyas is put aside where istihisan is applied. He
clarified this statement by saying that istihsan cannot be applied when there 1s
a conflict of proofs; but that a weaker proof of giyas will be dropped in favour
of stronger proof of istihsian.?®' He asserts that istihsan is not mere specula-
tion as Shafi7 claimed it to be, but carefully drawn legal reasoning on the basis
of textual evidence. The word istihisan, he argues, has brought criticism upon
juristic prefercnce. Nevertheless, the phrase "I prefer” is more eloquent than

"I like better” which Shafi'i used instead in his legal pronouncements.??

288 Jbid., p. 10.
29 Jbid., p. 10.

2% Sarakhsi, Usiil, ed. Abu al-Wafa al-Afghani, 2 vols. (Cairo: Matba'at
Dar al-Kitdb al-"Arabi, 1372 A.H.)}, vol. 2, pp. 1

1 Details on this are in paragraphs 9-11 of the translation below.
292 See paragraph S of the translation below.
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Takhsis al-illah is a later development which some Hanafis adopied in
order to rescue istifisan from being rejected. Sarakhsi attacked the procedurc
of takhsis al-'illah and considered it as alien to the path of the worthy Hanafi
predecessors. The practioners of rakhsis al-‘illah, according to Sarakhsi, are
believed to be inclining towards the Mu'tazilis in their principles.?®* Sarakhsi
upholds that in every case wherein some of the attributes of the “illah arc non-
existent, the expected ruling will be non-existent. He concludes that this prin-
ciple is due to the absence of the complete attribute of the ‘illah but not

because of the procedure of takhsis al-'illah,*
Preface to the Translation of the Arabic Text.

The following translation comprises the sections of giyas, istifisan, and
takhsis al-‘illah from Usil Sarakhsi. We have used the edition of Abu al-
Wafa' al-Afghdni who stated that he had two manuscripts of the text at his
diposal which were both sent to him from the Ahmadiyah library and “Uthma-
nivah Madrasah in Aleppo, Syria.?®® The editor also explained that he later
found another copy of the text in Haydarabad, India, and that he compared it
with the others before establishing this edition. Comments of the edilor on
some of the differences between these copies are pointed out and prescrved in
the footnotes throughout the translation. In order to comprchend the Iianafi
legal reasoning in the three sections of the text chosen, and thereby to facili-
tate the translation, the Kashf al-Asrar of Abi Barakat Ahmad al-Nasafi and
the Usil Fakhr al-Islam Sharlh Usial Pazdawi of “Abdul “Aziz al-Bukhiri,

among others, were consulted. As for the translation of Qur’anic passages,

Details are in paragraph 37 of the translation below.
294 Sec paragraph 22 of the translation below.
25 Usil, ed. Abt al-Waf#', op. cit., pp. 34.
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Yusuf Al and A.J. Arberry's translations were used, incorporating slight

q- changes whenever required.
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Translation: A Section on the Explanation of Qiyas and Istihsan.

[1] Sarakhsi, may God be pleased with him, said: you ought to know that
section four, which we have elaborated in the previous part, deals with these
two aspects. They are, according to us, givas and istiisan. A jurist, in his
book?% | has criticized other jurists over the expression of our’.'ISages: "Except
that we put aside givas and apply istihsan” in the books (of jurisprudence).
He said: The proponents of istihsan put aside the application of giyas which is
an evidence in Shari’ah and think that they are doing what is good by (holding)
to that (istifisan). How can putting aside a legal proof which is giyas be
appropriate (and how can) the acting on a mere inclination or on low desire
which is not a proof (be accepted)? If they intend to abandon giyas which is a
proof, then (they should realize that) the Shari'ah evidence is the (only) truth
and that whatever is against the truth is an error. But if they mean (by istili-
san) the putting aside of an invalid giyas (which contradicts) Shari’ah, then,

one should not even bother to mention the invalid (giyas).

(2) (The opponents) have mentioned in their books in some chapters that
we uphold giyas; if the intention is this (as explained above), then how can the
acceptance of the invalid (givas) be permissible? Mentioning something of this
nature reflects a sign of little {or no) prudence, piousness and a grcat irre-

sponsibility on the part of its advocate.

[3] We reply: With God's guidance to the right path, istiiisan literally is
the appearance of something (considered to be) good such as when a man
says: "I preferred this ruling to be as such” which means: "I believed it to be

good in opposition to what is bad”, or that its meaning is the sceking of the

26 Shafii in his book, namely: Kitab al-Umm, op. cil., pp. 270-277.
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best (ruling) which is the one commanded (by God to be followed) as He the
Most High says: "So announce the good news to my servants those who listen
to the word and follow the best (meaning) in it."2” According to the jurists,
istihsan is of two kinds: (The first kind) is the application (of istihsan) by
interpretation through the most appropriate opinion in resemblance to (the rul-
ing) whose application the Legislator has entrusted to our opinion, such as the
issue of the gift mentioned in the word of God the Most High: "A gift of a
reasonable amount is due from those who wish to do the right thing.”® (God)
has made that (gift) an obligation according to prosperity and adversity on
condition that it is reasonable.?®” Therefore, we know that the intended (rul-
ing) is what is known to be preferred by the most appropriate opinion. Also,
God the exalted said: "If the father desires to complete the term but he shall
bear the cost of their food and clothing on equitable terms.”® It is unthinkable

that any of the jurists will oppose this kind of istihisan.

(4) Another kind is the proof which happens to be in opposition to the
apparcnt (ruling) of givas. Our imaginations3?! question this type of ruling
before properly reflecting on it; but after deep consideration of the ruling in
the case, and its similarities in the principles of jurisprudence, it appears that

the evidence which opposes (the giyas) surpasses it in strength. Therefore,

297" Qur'an 39:18
2% Qur'an 2:236.
2% According to one'’s income.

30 Qur'an 2:233. The maximum weaning period of a child is two years; but
if by mutual consent the mother does not nurse the baby till that time,
her privileges must not be curtailed. On the other hand, the child shall
not be used as an excuse for driving a hard bargain on either side. In a
matter of this kind, the general interest must be observed.

301 By a sudden surprise that how can a shari’ah ruling be in opposition to

givas which is a source of Islamic law.
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application of the evidence is an obligation and they call it istilisan in order to
differentiate between this kind of proof from the apparent (inference) which
comes to imagi'nations spontaneously before reflection on the niehning which
goes with the ruling from that apparent (inference). Istihisin is preferred due
to the strength of its proof. It is similar to the expression used by the artisans
to differentiate between the ways of knowing the intended (terminologics).
The grammarians used to say this (word) is in the accusative casc by interpre-
tation, this one in the subjunctive mood by gerund this one in the accusative
case by adverb of time and this one in the subjunctive mood by exclamation.**
They did not establish these expressions except to distinguish among the parti-
cles of the subjunctive mood.3®® Professors of the science of poetic meters and
versification used to say: this verse belongs to the long ocean (al-bahr al-
tawil);3* and this belongs to the nearby ocean (al-balir al-mutagarib) and this
belongs to the extensive ocean (al-bakhr al-madid).3® And that is exactly the
use of the expressions giva@s and istilisan by our learned jurists in order 1o dis-
tinguish between the two contradicting proofs. One of them is particularized
as istihsan because its application is considercd preferrable and because it
opposes the path of the apparent giyas. This name is loaned duc to the pres-
ence of the meaning of the noun "preference” therein. Just like salah which is

a name for prayer, and is used for worship which covers all aspects of the

302 E.W. Lane, Arabic/English Lexicon. op. cit., vol. 2, p. 1956.

303 Such as An, lan, kay and idhan. These particles are cquivalent to the
English subordinate conjunction: [that]. When an imperfect verb follows

any of the above Arabic particies, the verb is put in the subjunctive
mood.

304 Name of a poetical meter. Hans Wehr, A dictionary of Modern Written
Arabic, ed. by J.M. Cowan, 3rd edition (New-York: Spoken Language
Services, 1976), p. 576.

305 Name of a poetical meter.
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actions and statements of supplication by custom. The preference for the
stronger evidence of two proofs cannot be considered as the following of a
capricious notion and mere lustful desire. This has nothing to do with istif-

san,

[5] Even Shafi'i has used similar terms in this (conncct.cn), he used to
say: "I like that’. What is the diference between the exwesﬁ-ﬁbn of a person
who says: "I prefer that" and another person who says: "I like it"? Of
course, the use of istihisan is the more eloquent of the two expressions, and it

- more closely corresponds to Shari’ah expressions in this regard,

[6] Then some of the later (jurists) among us think that application of
istilisan is more appropriate; at the same time, they permit the use of giyas in
the place of istihsan. And they compare that (practice) with co-extensive-
ness,*® and effectiveness.” Surely, the application of al-mu'aththir is more
suitable evin though the usage of al-tard is allowed. He,3® may God be
pleased with him, said: "In my opinion, this is a delusion”, because the (fol-
lowing) statement has been mentioned in the books (of.the jurists) in many
cascs, i.e. "except that we put aside this giyas" and what has been put aside it

is not permissible to use. Sometimes he says: "except that 1 detest that

306 Tard (co-extensiveness) is defined as follows: When we find that a law is
established on the basis of a certain quality in a single case, it is presup-
posed that the same quality will operate as an “illah in all the cases by the
probability of opinion. The exponents of tard believe that a co-extensive
quality is characterized by the fact that when it exists the law must exist).
Al- Shawkani, Irshad al-Fuhiil (Cairo: Idarat al-Tiba'ah al-Muniriyah,
1347/1932), pp. 192-194. _

37 Mu'aththir is a quality which is suitable for being the “iliah of the rule,

and this suitability is indicated by the text (al-nass or consensus and that

the “illah shows the effectivness (ta’thir) of the essence of the quality in
r‘ulin%} <I:.g. prohibition is the ruling of wine due to intoxication which is
the “tllah.

368 Sarakhst
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(analogy)”. And whatever is permissible to uphold as a Shari"ah proof, detest-
ing it is an act of disbelief. Therefore, we know that the correct (statement)
should be that: giyas is put aside as a source (of law) in the place where we
apply istihsan. And thereby, it is clear that istihsan cannot be applied with
the existence of a contradiction but with the consideration that the weak is

dropped in favour of the stronger evidence.

[7] He3® has mentioned in the book concerning the punishment of theft:
If a group of thieves entered a house and collécted the property and then put
it on the back of one of them who carried it out while others followed him,
according to givas, the amputation should be confined to the carrier in particu-
lar; bﬁt in istihsan, the gang should all suffer amputation. He also mentioned
in the book of legal punishment that: If witnesses in a case of fornication dis-
agreed over which of the two corners of a house the action took place,
according to givas, there is no punishment on the accused; but by istihisan, the
punishment must be applied. It is known (in Islamic lavs;) that punishment is
dropped by doubt and a slight contradiction implies doubt; how then can istih-

san be applied in a doubtful case?

{8] Abl Hanifah and Muhammad (Shaybani) may God be pleased with the
two of them, also mentioned the same thing concerning validation of apostasy
of a minor by istihsan. Whereas it is known that when a contradictory cvi-
dence exists, a predominant (ruling) which necessitates Islam is given even if
it is weaker; such as when a child is born to a non-Muslim by a Muslim.319

Then, how can the ruling of istihsan (which validates apostasy of a minor)

309 The pronoun is refering to Abi Hanifah

310 The ruling here is that the minor child should be following the religion of

the mother who is entitled to the custody at that minor age of the child.
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prevail (in the case)? We (therefore) know that giyas (ruling) is put aside as a
source in a case where istifsan is applied. We call the two3!! contradictory
proofs due to the original term given to each of the two categories, and not

because there is a contradiction between them in the same place (of ruling).

[9] The evidence which supports this meaning is mentioned by him?*? in
the book of divorce: that if (a man) said to his wife: "If you have already

menstruated you are divorced” and she replied: "I have menstruated”; then if

the husband did not believe her, she will not be considered truthful in her

statement according to giyas. Because menstruation is the condition on which
the divorce is apparently based upon; it is like her entering the house or her
speaking to Zaid. However, she is divorced according to istifisan; because
menstruation is something within her body. No other person knows the actu-
ality of it more than herself and therefore, her statement about menstruation
must be accepted in'the same manner that love and hatred (are accepted as

personal issues).

[10] He said: some givas may be included in this istihsan. He means by it
that in the rest of the rulings which relate to menstruation, such as inviolable
sexual relationship and the expiration of the waiting period (al-‘iddah), we313
accept her words. Recognition of this ruling along with the rest of the other
rulings is a kind of giyas. The first giyas was dropped originally because of

istihsan's strength of proof And that is because she was commanded to

MU Oivas and istihsan.

32 The pronoun refers to Abut Hanifah

3 The pronoun refers to the Hanafis. Waiting period is the three monthly
courses which a divorced woman hasto observed before getting mary to
another man. For details on this, see (Qur'dan 2:228, 65:4, 33:49).

A4

See the {irst case on paragraph 13.
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confess as to what was in her womb and was prohibited from hiding (it). God
the most High says: "Nor is it lawful for them (divorced women) to hide what
God has created in their wombs”.3"> And by necessity, the prohibition from
hiding means she is trustworthy in the manifestation of it.3® To that effect,
Ubayy b. Ka'b may God be pleased with him said: "Part of trustworthiness is
to believe a woman in what (she says) is in her womb.” This is the reason why

that giyas (in paragraph 9) was dropped due to its contradiction of this strong

evidence, which must,___be‘ followed.

[11] The reality of the argument is that: Putting aside the givas is some-
times due to the text, consensus, or necessity. As regards its being put aside
due to the text, it is pointed out by Abli Hanifah, may God be pleased with
him, in the case of a person who ate out of forgetfulnesss when he was fasting.
"If not because of what (I heard) people saying, I would have decided that he
should compensate (for the fasting).” He means by this the report from the
Prophet of God peace be upon him; and that narration is a text which must be
complied with after its con‘firmation.‘ And to belicve that cvery giyvas is
invalid, is against the text. This is similar to what "Umar -may God be pleased
with him- has expressed in the story of the fetus: "We almost acted by our

opinion against that for which there was a binding report.”

[12] Also, givas rejects salam3!7 because the object of the coniract is non-
existent at the time of the contract. We put it aside due to the text of permis-
sion which is confirmed by the saying of the Prophet peace be upon him: “and

he gave permission for salam.” As for the putting aside of giyas by consensus,

315 Qur'an 2:228.
316 Of what is inside her womb,
317 Salam is the contract for delivery with pre-payment.
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an cxample is that of manufactured products whereby people interact with one
another. Qiyas’ does not allow it but we set aside the giyas due to a consensus
which people have become accustomed to since the life of the Prophet (peace
be upon him) until this our present day. [And this],?!8 there is a possibility of
mistake and error in (the application) of giyas; and through the text or con-

sensus, the mistake in it will be known. Then, the putting aside (of giyas)

becomes an obligation while its application becomes impermissible in a case

where the mistake is apparent.

[13] As for abandoning (of giyas) by necessity, it is like the ruling which
stipulates the cleanliness of water in the wells and in the basin of a river, after
it has been polluted. And the approving of a dirty cloth as clean if it is
washed in the washing vessels. Qiyas (ruling) does not approve it,3li5' tecause
whatever is (a source) of dirt, makes other things dirty by mixing with it. We
abandoned (this ruling of givas) due to necessity of mankind in general, in fav-
our of the above. And surely, hardship is prevented by the (Quranic) text,320
At the time of necessity, the meaning of hardship becomes a reality. If giyas

were to be applied, it would mean the putting aside of the (Quranic) text.

[14] And also, the permission for the rental contiract which is established

- against qiyas, is allowed because of the need of mankind; because a contract

where the benefits have been realized cannot be repeated. Therefore, the
actual thing to be benefited from, should be put in the place of the usufruct

(during the agreement) so as to give a permissible ruling of the contract, due

38 [And this], the editor pointed out that in Indian “edition of the book, the
words in the parenthesis 1s an additional phrase.

319 Its cleanliness.

30 "God does not wish 1o place you in difficulty, but to make you clean”.

Qur'an 5:6.

117



¢ 3

Bt

to mankind's need for that (rental contract).

[15] Again, each of the two®3! is of two kinds in reality: onc of the two
categories of giyas is the one whose effect is weak but obvious and apparent;
the other kind is the one whose invalid (rule) is obvious, but the point of its
soundness and effectiveness is hidden. And one of the two categories of istifi-
san is the one whose effect is strong even if it is hidden. The second (cat-
egory) is the one whose effect is apparent but whose corrupt point is hidden in
it. Normally, preference is given to the strength of effectivness and not to the
appearance or the concealment. This is according to what we have explained
that the “illah which necessitates the application of shari’ah (ruling) is the one
which is effective. The (Cillah) whose effect is weak is dropped in comparison
with the one which has a strong effect, irrespective of whether it is apparent
or hidden. It is like the example of wordly lifc in comparison with the here-
after. The world is apparent but the hereafter is unsecn; the preference is
given to the hereafter to the extent that secking it necessitates hard work.
Whereas there is a reluctance for seeking the worldly life due to the strength
of the effect of the hereafter in terms of its everlastingness, eternity and

purity. And such is like the heart with the soul and the senses with the sight.

[16] An explanation of the giyas whose recognition is dropped due to the
strong effect of istihsan which is considered as the preferable giyas, is as in
the example of the leftovers of the wild bird. Qivas in this casc stipulates the
impurity (of the leftovers) in consideration that the “iflah which prevents the
eating of the leftovers of the wild animal (also exists in that of the wild bird).

But according to istihsan, (the leftovers) are not impure because making use

321 Qivas and istihsan. -
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of predatory animals.3?? is not prohibited. And from that, we know that the
beast of prey by itself is not impure but that what is considered impure and
therefore forbidden for human consumption is the leftovers of the predatory
animal; because it drinks with its tongue which is wet due to its saliva, and the
saliva comes from flesh.3?® However, this is not found in the wild bird because
it takes and swallows water by its beak. And its beak is dry bone; and since
the bone of the dead is not impure, how can the bone of the living be consid-

ered impure?

[17] He*4 then supported this with the “illah which was mentioned in the
(case) of the cat;, because the meaning of the general necessity?® is realized in
the leftovers of the wild bird. Because it flies around in the atmosphere and
foods cannot be safeguarded from being reached by the prey in the desert.
From this, it is clear that whoever advocates the idea that istihisan is takhsis
al-"illah 1s mistaken; because what we have mentioned makes it clear that the
meaning which necessitates the impurity of the leftovers of the wild beast is
the wet impurity of the organ (tougue) with which it drinks (water), and that
(organ) is non-existent in the wild birds. Then, the absence of the ruling due
to the absence of the ‘illah, has nothing to do with takhsis al-"illah. By con-
sidering the illustration, one may think that he has seen that (Cillah by illusion),
but after reflection, the non-existence of the “illah bec{;mes clear. Because the
“illah is the nccessity to be safeguarded from the wet impurity which is possi-

ble to safeguard against without hardship. This has been made known by

322 For hunting.

Thcftonguc comes in contact with the food thus causing the impurity of
the food.

34 Abii Hanifah
3 (al-balwa)
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specification of the text on this causation in the case of the cat. Therefore, in
every single case whereby some of the attributes of the “illah are non-existing,
the absence of the ruling is due to the absence of the “illah; and it cannot be a

particularization.

[18] Explanation on istilisan whose effect (of its ‘“illah) is apparent but
whose corruption is latent, (in comparison) with giyas whose effect is hidden,
but very strong in itself, to the extent that its ruling of giyas is taken while that
of .istihsan is dropped, according to what he3%¢ says, in the book of prayer:
When (a muslim is praying) and reads a chapter which ends with a prostration
(verse), and then bows or bends down (instead of prostration), according to
giyas, this is sufficient to reward him; but according to istihsan, (bending
down) does not suffice to reward him for prostration. However, with givis we
uphold (the former). The underlying point of istihsan is that bending is not
prostration®’ Don't you see, for instance, that bending in the prayer does not
substitute for prostration in prayer, nor does it substitute for the prostration of
recitation®® in a more profound manner; because the closc (relationship)
between the bend in the prayer and prostration is more obvious in the sensc
that each one of them necessitates the prohibition (of engaging in other activi-
ties during their performance). If he recites (a verse of prostration) outside
the prayer and then bows down for it, he is not rewarded for thc prostration;
therefore, in a more emphatic manner, he will not be rewarded during the

prayer if he bows instead of prostrating. Because bowing here necessitates

3% Abl Hanifah

327 The putting of the forehead on the groung when praying.

328 There are some verses of the Qur'an which require prostration by reciting
them. Each of the verses is called ayat al-sajdah or (verse ol prostra-

tion).
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~ facing a certain direction but in the latter, there is no necessary obligation.3*

Concerning giyvas, he said: bowing and prostrating are similar to one another,
for God says: "He fell down, bowing (in prostration)”.33 But this by the appar-
ent meaning, is a pure metaphorical (use). The underlying point of istihsan in
terms of the manifestation is the recognition of similarity as valid; but the
strength of the effective (cause) of the givas is hidden and the corruption of

istihsan is also latent.

[19] Explanation of the above: The prostration during the recitation® is
not by itself the actual objective; and that is why a single prostration is not
considered as an intended worship on its own, so as not to necessitate the sol-
emn pledge, rather the objective is the showing of humility and distinction
between those who refused to prostrate out of arrogance, as God has
informed (us) concerning them in the places of sajdah (verses).>*> We say: The
meaning of showing respect often happens by bowing but its condition is that it
must be through the means of worship. And this is present in prayer; because
in bowing down there is worship such as in the prostration. (Such humility)
cannot be found outside prayer. Due to the strength of the effect of this point
of view, we uphold giyas even if the cause is latent. The consideration of the

other side in its opposition is dropped.3*

[20] He mentioned the same thing with regards to business transactions. If

there is a dispute between the buyer and the seller in terms of (accurate)

329 Of facing a certain direction.
330 Qur'an 38:24.

331 Of the verse of sajdah.

332 Qur'an 7:206; 84:21.

333

Here, the recognition of istifisan is dropped in this case.
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measurement of the object of sale, the two of them are to swear according to
giyas. And with giyas, we uphold. According to istihsan, the words of the
buyer prevail. The stressing point of istifisan is that the object has been sold
and therefore the argument over its accurateness is not based on the original
dispute. But the dispute is over its attributes in terms of léngth and breadth;
and that does not require swearing like the dispute over the measurement of

the cloth sold in its essence.

[21] The underlying point of giyas is that: the two of them (the seller and
the buyer) are disputing the right of delivery and that requires swearing on
both sides. The effect of giyas is hidden but it is powerful in the sense that
the contract of delivery is based on the attributes mentioned® without point-
ing to the essence of the sale. The description was that the measurement was
five by seven, which was not the same as the description {of the other party)
who claimed it to be four by six. From this, it is clear that the dispute herc is

over who has the original right (of delivery) by the contract; we therefore,

uphold the giyas for this.

[22] He* said in (connection with) the deposit given as a sccurity: If
each of two men were to claim an object to be a deposit for security from a
man due to the debt owed by him and they both have a proof, then according
to istihsan, the case would be decided that the object is given as a security
with the two of them, as if he were to take an object as security from two
men. And it is a giyas of trading in that (respect). But, according to giyas,
the two proofs are void; because it is impractical to settle the deposit of secur-:

ity to each one of them in its totality and because there is a shortage of time

334 During the contract agreement.

335 The author is probably refering back to Abi Hanifah in this paragraph.
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for that (transaction). As for the half of it, joint ownership prohibifs validity
of such deposit of security; we therefore, uphold the giyas due to the strength
of its hidden effect (and that is) each one of them here, is confirming the right
exclusively to himself by the same designation. Each one of them is not
pleased with the competition of the other (party) in the property at hand from
which they are deriving benefit through the contract of the security. Unlike
the security from two men, (with one person) there is only one contract, and it
is thereforc possible to assert the necessity of the contract here together with
the place, but the other is impossible here. It is rare to find this type3 in the
books and only few examples are available. Examples of the previous kind3¥7

are too numerous to count in the books (of figh).

[23] Then, a distinction is drawn3*® between istihsan which is supported by

the text or by consensus and (istifisan) which is applied through a preferable

‘hidden giyas. Verily, the ruling of this last category can be extended (to other

similar cases), whereas, the other category cannot be extended. Based on
what wc have explained, that the ruling of the giyas which conforms with
shari’ah is 10 be transitive, this concealed (giyas) even though it is particularly
called istihsan due to meaning, it is not outside the scope of a giyas which is
according to shari"ah. And therefore, its ruling is transitive. The first (cat-
egory) calls for the putting aside‘of giyas due to the text, and (the ruling)

therefore, cannot accomodate extension as we have explained.

3% The editor explains that on the margin of ‘Uthman’é edition, this type is
the upholding to givas and abandoning of istihsan.

37 The editor also explains that on the margin of “Uthman's edition, this
kind is the upholding to istihsan and abandoning giyas.

The editor observes that in “Uthman's edition, the senteuce reads as:
"Then the difference ..."
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[24] Its illustration is (an example) whereby the seller and the buyer disa-
gree on the price when the object is not yet received. According to giyas, the
final word is that of the buyer because the seller is claiming an excess in his
right from the buyer on the price, whereas, the buyer is denying (the excess).
According to shari°ah, swearing by oath should come from the side of the per-
son who is denying.>*® And the buyer is not claiming anything from the selicr
apparently, since the object of sale is in his possession by the contract. But
according to istihsan, the two will swear; because the buyer is claiming from
the seller the necessity of delivering the object to him when the lesser of the
two prices is presented, and the seller is denying that. And as the right of the
property of sale belongs to the seller, so too does the right to deliver the sale
1o the buyer when the price is given to him. Because it is a concealed giyas,
this istihsan's ruling is extended to rent and marriage according to the saying
of Abii Hanifah and Muhammad (Shaybani), may God be pleased with both of
them. It is also extended to a case whereby there is a disputc among the
inheritors after the death of the (two buying and selling partics). It is also
extended to an article which later perishes, and where the seller has left a sub-
stitute, such as when an already sold slave is killed before the possesior-'l. if
the dispute over the price between the two of them is expressed after the
possesion of the object, the ruling of swearing by the two of them is confirmed
by the text in opposition to the giyas; and this (ruling) does not entertain
extension. To the extent that after the commodity has perished, swearing by

both is not applicable irrespective of whether he left a substitute or not.

[25] And in rent, after the settlement over the object of the contract, there

3% A principle of shari'ah on this issue says: "The proof must be produced
by the plaintifi (who claims something as his own) and the oath {rom the
defendant (who denies the claim)’.
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is no swearing on either side. If the dispute is among inheritors, after the
possesion of the commodity, there is no swearing. It may be possible that the
giyas which is in opposition to istihsan, whose originality we have explained to
be a preferable one, has been confirmed by the tradition. Such as what he3¥
said concerning prayer: "When one sleeps during his prayer and dreams by
discharging semen”, according to giyas, he should take a shower and continue
as if he has been polluted by the impurity. That is considered preferable by

tradition. But by istihsan, he cannot continue.3#

[26] And this kind which has been held,?Z is the correct istihisan by all
means. Because in reality, it is a return to the original giyas by an explanation
which makes it clear that this is not in the sense of a departure from the origi-
nal givas which is supported with narration from all aspects. If a ruling is
confirmed ;:pcording to qiyas, it is by means of extension; and abandoning the
ruling of giyas by tradition does not accomodate extension. And the explana-
tion is that minor purification®* does not require nudity nor many actions to
perform it. And the observance of minor purification has become a general
necesgity344 before entering into the prayer, unlike a major purification* If

there is nothing in its meaning*¢ from all (legaljf?points, then, the affirmation
f/

7

30 Aba Hanifah

31 This means that he cannot continue prayer from where he stopped after

the daylight dreaming. He should start the prayer all over from the
beginning.
342 That is the istifisan which is considered preferable by tradition.

343 Such as urinating, passing gas e.t.c.

34 To be cleaned from it by ablution.

35 Which necessitates taking a bath.,

36 This means that an istifisin which is not supported by:legal sources such

as the Qur'an, Sunna, and ijmi’.

L
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of the ruling therein is through the means of extension and not by the text

itself and that has no meaning,.

[27] From all what we have mentioned, it is now clear that upholding istihi-
san has nothing to do with particularization of cause; but that by choosing this
expression of preference, there is (a meaning of) following the Book
(Qur'an)*7 and the tradition (of Prophet Muhammad p.b.u.h) and the pre-
ceeg_ling jurists. The Prophet of God peace be upon him has said: "Whatever
the Muslims see as good, it is also good in the sight of God.” And many
times, Ibn Mas'id used to adopt this expression. Milik b. Anas in his book
(al-Muwatta'), mentioned the word istihsan in many places. Shafi't may God
be pleased with him said: I prefer (by using the phrase astahsin) giving thirty

dirham as a gift.>®

[28] By this, we know that there is no contestation on this expression (of
istihsan); and in terms of the meaning, it is a statement which indicates that:
(When) the ruling is non-existent, the ‘illeh is non-existent and no one dis-
putes this. When we permit the usage of a bathroom by paying certain renu-
meration on the basis of istifisan, we put aside the invalid ruling which giyas
imposes; because of the non-existence of an invalid “illah. And the invalid
contract which is due to ignorance of the object of the contract, is not so
because of the ignorance itself, but because the ignorance leads to dispute

which prevents acceptance and submission.?*® And this dispute is non-existent

347 The editor of this book says that on the margin of “Uthman's edition, the

following Quranic verse is written: "So announce the good news to my
servants those who listen to the word and follow the best (meaning) in
it". Qur'an 39:18.

38 This is a gift given to a divorced woman before the consumption of the

marriage. For details, see paragraphs 4-6 above and Quranic versec
2:236.



here (in the case of bathroom) and in its similar (cases). Therefore, the non-
existence of the ruling®*® is only because of the non-existence of the cause®1

and not by the means of particularization of the cause.

Section on the Explanation of the Invalid Statement that: Particulari-

zation is Permissible in the Causes (Behind the Rulings) of Shari'ah

[29] He, Sarakhsi, peace be upon him said: the advocates of the principle
of co-extensiveness®? thought that those who are holding to effective causes
and thosc who are making the effectiveness a correcting factor for the validity
of shari*ah causes, have no other choice but to ubhold the particularization of
shart"ah causes. This is a great error as we shall (soon) explain. And some
of our followers thought that particularization of shariah causes is permissible
and that it is not against the path of the predecessors nor against the Sunni
Schools of law. That is a mistake of its advocate; because the view of those
who have the favour of our predecessors is that particularization of shari’ah
causes is impermissible. And whoever permits that, is acting against the Sun-

nis, and he is inclining towards the Mu'tazilis in their principles.

[30] The illustration of particularization is that when a case is presented to
the mu'allil 33 if the ruling therein is the opposite of what he intends to estab-

lish by his effective cause, he says: What makes my effective cause obligatory

3% To the contract agreed upon.
3% Which prevents the usage of bathroom by paying certain fare.
31 Namely: dispute over the object of contract.

32 A co-extensive quality is characterized by the fact that when it exists the
law must exist.

353 al-murellil is the person who looks to the effective cause of a case to
determine its ruling on the basis of another case which has a similar

effective cause.
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is this, except that an impediment appears and thereby subjects (the case) to
be specified due to that impediment, like a general (statement of) which a part
of it is specified due to the necessitating evidence for the particularization.
Then the one who permits that (procedure) says: particularization is not a con-

tradiction, literally, legalily, by figh, and by ijma’.

[31] Literally, contradiction means refutation of an act which has been pre-
viously established like demolition of a building. And particularization is an
explanation that what has been excluded is not part of has been stated. Then
how can it be a contradiction? Don't you see that the opposition of a demoli-
tion is construction and formation? and (that) the opposite of specification is
generalization? From the traditional (sunna) point of view, particularization is
permissible in the texts of shari’afi namely: from the Book and the tradition; .
contradicti_on is not permissible in the two of them by any means. According
to the coﬁsensus, the legal givas is sometimes abandoned in some cases duc to
the text or consensus or necessity. That will be a particularization, not a con-

tradiction. And that is why that (abandoned) givas is necessarily applicable in

a different place.

[32] An inconsistent giyas is invalid and it is not permissible to apply it in
any case. According to rational (proof), whenever the mu'allil mentioncd an
appropriate attribute, and claimed that the ruling is related to that attribute,
and when a case with that attribute is presented to him, the ruling will be
opposite to it. Then (he proclaims) that it is due to the corruption in the origin
of his ‘illah; or that it is because of an impediment which prevents the exis-
tence of the ruling. Don't you see that the reason which makes zakah (ritual
tax) obligatory is the possession of an increasing minimum amount of property

liable to the payment of zakah, and then the same payment of zakah is made
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prohibited after the existence of nisab®* due to an impediment. And that is
the non-existence of increment on the capital after a year; and that is not evi-
dence that the reason®? is invalid. Also, sales with stipulated right of cancel-
lation prevents the confirmation of ownership (of the object) due to an impedi-
ment which is the stipulated right, and not because of the corruption of the

original reason which 1s the selling.

[33] But if h_¢356 says: This case®’ has been particularized from my (deter-
mined) “llah, d:c to an impediment, then he has proclaimed something which
is probably doubtful and he must be asked to defend it by a proof. If he
points out an appropriate impediment, he has established what he proclaimed
with the proof and it will be acfcepted from him, otherwise, his evidence is
dropped. Because the probability cannot be a proof, and it is with it that the
claimant distinguished particularization in the text. He will not be asked to
produce a proof for what he claims to have become particularized by an evi-
dence from the general (statement) of the Qur'an and sunna; because there is
no probability of corruption in what he has indicated. The standpoint of partic-
ularization is clear therein by the consensus. And here in his “illah, there is a
possibility of corruption. Therefore, on whatever there is no proof of specifi-
cation and yet he claims it to be specified by an ‘illah, it will not be accepted
from him as being free from corruption and that is why it is not accepted from

him, in as much that the impediment is unclear.

3% The minimum amount required for the payment of zakah.

35 Of the payment of zakah)
36 (al-muallil)
357

The first case mentioned above in the rational proof. See paragraph 40.
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[34] Then the advocate divided impediment’® into five categories:
[First], what prevents the originality of the ‘“illah.
[Second], what prevents the accomplishment of the “illah.
[Third], what prevents the initiation of the ruling.
[Fourth], what prevents the ruling from being accomplished.
[Fifth], what prevents the necessity of the .‘r}lling.

That will be clear rationally and legally. From the rational point of view, ail

this is explained in the (illustration of) throwing (an arrow).
[First], Surely, the termination of the desire or,

[Second], the fracture of the notch of the arrow prevents the origin of the
action which is the releasing after the complete intention of the one who is
shooting it; or the striking of the arrow on a wall or a tree which wards off

(the arrow) and thereby prevents the accomplishment of the objective.

[Third], the using of the object itself as a shield, prevents the initial ruling.
The purpose of the shooting after the complete “illuht, is to reach the target

and that is the wounding and the killing.

[Fourth], the treatment of the wound after what has struck (the object), until
the wound becomes healed and clear, prevents the full (meaning) of the rul-

ing.3?

3% An impediment is what prevents a ruling to take effect with the existence
of the “iliah. :

35 Which is the killing through the strike.
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[Fifth], and when he becomes tied down to the bed due to the strike, then (the
sickness) prolongs until he becomes secured from death, thereby preventing
the necessity of the ruling. Just like someone affected by hemiparesis,3® when
it is prolonged, and (the affected person) is saved from being killed, he is like

an healthy person in all his activities.

[35] On the legal points of view: [First], the attribution of sale to a free-

man prohibits the original “illah of the contract.3!

[Second], its attribution to the property of another person prohibits the com-
plete “illah of the contract from the right of the owner until the point of the

obstruction therein is known by his death,

[Third], the stipulation of right of cancellation by the owner on himself in the

sale, prohibits initiation of the ruling.

[Fourth], the (seller's) affirmation of the right of seeing (the future defect of

.the object of sale) to the buyer, prohibits the accomplishment of the ruling (of

ownership); in the sense that ‘striking hand upon hand’ (safgah) will not be

completed.36?

[Fifth], the affirmation of the stipulation right of later rescission prevents the

necessity of the ruling until it is possible to return it after the complete 'hand

30 Hemiparesis is a slight paralysis disease which affects only one side of
the body.

361 Because the sclling of a free-person is null and void.

362 "Taslim and qabd do not necessarily effect transfer of ownership in all
cirmustances, ¢.g. not in the case of a sale with the right of rescission;
the reasoning that this is because the full intention of transfering owner-
ship is lacking is, however, absent from Islamic law.” J. Schacht, An
Introduction to Islamic Law. op. cit., p. 138.
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upon hand’ through the taking possession (al-gabd) [of the object of sale by
the seller].

[36] The proof of our learned jurists concerning the refutation of particu-
larization of the cause, is the evidence from the Qur'an, the rational and the
undisputable explanation. As for the Qur'an, (the proof) is the statement of
God the Most High: "Say: has He forbidden the two males, or the two
females or (the young) which the wombs of the females enclose? Tell me with
knowledge if ye are truthful”. In the (Quranic) verse, there is a demand
from the unbelievers to give an explanation on the reason of what they claim
to be prohibited; in a way that they have no backing (point) and thereby
become defeated by it. This means that whenever they give an explanation
that one of these (above) meanings is the reason for the prohibition, they
became confounded®® by their confirmation of allowing the same meaning in
another place with the presence of that similar reason therein. If particulari-
zation of causes were to be allowed in shari‘ah rulings, they (the opponents)
would not have been confounded Then one will not be unable to say that the
ruling of prohibition is annulled in that place due to an impediment. They
were wise (people) who believe in the permissibility in another place due to an
obscurity or an imaginary meaning from them. And in His wording, (God) the
Most High: "Tell me with knowledge"% (there) is a clear demonstration that
particularization of causes in the shari'ah (ruling) has nothing to do with the

knowledge and therefore, (particularization) is ignorance,

363 Qur'an 6:143

34 The editor says thal in the "Uthman's cdmon the phrase reads as: "Their
evidence becomes inconsistence”. .

%5 6:143
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[37] As to the raticnal (proof), the effective causes in the (ruling of)
shari*‘ah are supposed to be transitivity as we have affirmed (earlier). And
without the transitiveness, they will not be valid in the first place; because they
will be devoid from discharging their duty. If it is possible for an impediment
to arise (against) the extension of the ruling in some places with this ‘“illah,
then it is possible for it to arise in the rulings of all (similar) cases. This leads
to the statement that: it is a valid “illah whose ruling cannot be extended to
(similar) secondary cases. And we have already mentioned the inconsistency
of this statement with the evidence. And if the extension of the ruling (by the
‘illah) to a secondary (case) is a proof of its validity, then the absence of
extension of the ruling to another secondary (case) which has the same ‘illah
therein, is a proof of its inconsistency. With equal proof of valid and invalid
Cillah), the evidence of making the shari‘ah ruling obligatory is not certain.
He repeats that: the impediment which he claims in the specified case®* must
be confirmed to be equal with the kind of (impediment) which is established by
the ‘illah that makes the ruling obligatory; because if it is less equal than it,
then it is not suitable to be an expellant nor an impediment to its ruling. If it
is cqual to the impediment, that impediment can be justified by an “illah which
necessilates the extension of a negative ruling to the rest of the secondary
(cases). This is like the original (case} whose the mu'allil has pointed to its
attribute as a justification for the ruling -therein. Then, contradiction becomes
a reality between the two (cases) from this point of view. Is there any incon-

sistency clearer than this contradiction under the umbrella of equal attribute?

[38] And we have explained previously that the special evidence is similar

to abrogation in its form and similar to exceptional (case) in its ruling. Surely,

3% The editor notes that in the "Uthman's edition, it is written as: (in the

specilic place).
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it is a separate (case) by itself like an abrogating evidence; but it will not be so
until it implies a comparative meaning such as exception. One of these two?¢7
cannot be realized through effective causes (‘ilal). Abrogation of the “illah by
the “illah is not permissible but the opponent permits the impediment to be an
“illah such as the “illah which he claims to be its particularization. How can
the abrogation be permitted when the “illah therein is probably invalid due to
its extraction by reasoning? Whenever something which prevents its applica-
tion appears at the outset, then the corruption (of its ruling) becomes appar-
ent. Unlike the text, it entertains no probable corruption, and abrogation will

be an explanation as long as the text is applied in conjunction with the abroga-

tion.

[39] This kind has another explanation; with the (application of) special
evidence, it indicates that it can be used in some cases and not in others. And
that it is permissible to apply special evidence where it is allowed to uphold to
it as a valid abrogation; to the extend that it is said that specific evidence is
applicable with abrogation sometimes and not atimes. And exceptionality is

used in the statements to indicate that an intended speech reflects an exception

" beyond the exempted. And this (procedure) will not be possible in the special

meanings.

[40] From what we have mentioned, it is clear that upholding the particu-
larization is appropriate in the texts in the sense that with the specific evi-
dence, the doubt about corruption in the text will be impossible in every
aspect. But the term "text” does not cover the area of specific evidence
whereby the general term is valid and necessitates its absoluic application

beforc the appearance of the speciflied evidence. Those who permit

367 Abrogation and exceptional cases.
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particularization of the cause will have no option but to accept that all the
jurists are correct.>® And the infallibility of interpretation from commiting
mistake and error, would be like the infalibility of the text in that (compari-
son). And this is a proclamation that every jurist (mujtahid) is correct with
certainty and that interpretation necessitates knowledege with certainty. In
that (statement) there is a doctrine of obligation (on God) to do what is the
best (for mankind)} and also, in another aspect of it, there is a doctrine which
upholds an intermediate position and (the docrine) which upholds an everlast-
ing punishment of Hell fire on those who committed great sins without repen-

tance before their death.

[41] This is the meaning of our statement: "Surely, upholding the permissi-
bility of particularization of the cause is an inclination to the principles of the
Mu'tazilis in many aspects”. But we3? believe that the non-existence of the
ruling is not possible except when there are insufficient or excessive attributes
(in an intended secondary case), and that is what they call a specifying impedi-
ment. And with this excess and insufficiency, the “illah changes inevitably;
thereby, what used to be the “illah of the ruling becomes non-available legally.
The non-existence of the ruling when the “illah is absent has nothing to do with

particularization of the cause.

[42] Explanation of this is that: What makes zakah (ritual tax) obligatory,
legally, is the possession of an increasing minimum amount required after a
ycar. This is known from the statement of the Prophet peace be upon him:

Ll

There is NO zakah on a property until a year has passed over it."¥% Negation

368 1In all of their legal interpretations.

362 The Hanafis.
370 Sayyid Sibiq, Figh al-Sunna 4 vol, (Lebanon: Dar al-Fikr, 1981), vol. 1,
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of the obligation (of zekah) is the meaning intended.3”! Legal values do not
necessitate ruling by themselves, but it is the law-giver who makes them oblig-
atory, as we have explained that Allah the Most High is the One Who obli-
gates. And the attribution (of ruling) to the “illah is to explain that the law-
giver makes them obligatory for our convenience.?” If with this, the attribute
is made obligatory legally, we therefore, know that when the absence of the
attribute is felt, the absence of the ruling is felt; because of the non-existence

of the necessitating “illch.

[43] The permisibility of discharging the duty” is not incumbent on us
because the “illah which necessitates it is not the “illah which permits its obscr-
vation. We have confirmed this earlier, that during the first part of the time ,
it is permissible to observe prayer by obligation even if (the time) itself is not
an 6bligating factor, it is an effective attribute. The increment,?’* which is the
objective (condition), only happens after the period (of a year). Don't you sce
that the obligation is repeated by the repetition of the year so as 10 renew the
meaning of the increment with the passing of every year? And so also, in the
sale which accommodates the stipulation (right of cancellation), what necessi-
tates ownership legally is the absolute sale (by offer and acceptance); but with
the (above) stipulation, (the sale) cannot be absolute. But by the additional
(condition), the sale is subjected to the ruling like (any other) conditional sale.

And we have explained that a sale with condition is not like an absolute onc.

p. 287. In Paragraph 40 above, there are some morc cxplanations on
this issue.

571 In the hadith until the requirement is met.

32 In terms of how to extract the rulings.

31 The permission that prayer may be dclayed by necessity.

3 After the possession of the minimum amount required for zakah.
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The attribute of the absoluteness, also has its own effect. -Surely, what neces--
sitates ownership by the (Quranic) text is the trading with satisfaction and con-
tentment,’” and the complete satisfaction (occurs) when there is an absolute
offer without stipulation-_ of right (of cancellation). [From this], it appears that
the “illah disappears by additional attribute or inadequate attribute. And this
is the reality which must be considered. They call this: the changing meaning,
"specifying impediment®. Thereby saying: The non-existence of the ruling with
the remaining of the “illah by the existance of an impediment is particulariza-
tion. Like the general text which is connected with a specific (text), the text

remains applicable to what is left after the specification.

[44] And we say: The “illah disappears when the changing (factor) appears
and therefore condemns the ruling to disappear, due to thc absence of the
“illah. This (statement) is concerning the valid “ilal. Unlike the texts, the spe-
cific'text does not make the general text disappear. In accordance to this
method, (we understand) why our learned jurists favore'd giyas in their books.
Istihsan can be based on the text, and with the presence of the text the “illah
extracted by reasoning disappears. This is because there is no original recog-
nition with the “illah in the place (where) the text exists and there is no incon-

sistence in the textual ruling.

[45] Also, (the same ruling applies) when istihsan is by consensus;
because consensus is like the text from the Qur'an, or the tradition (of the
Prophet) in the sense that it necessitates knowledge. Also, what is by neces-
sity, (implies knowledge) because in the place of necessity there is a consensus
or textual support of it. And (istihsan) will not bé}:i'ecognized with the “illah

where the text exists. The non-existence of the ruling in these places is

35 From the both partics i.c. the seller and the buyer,
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because of the absence of the ‘illahi. Also, (the same ruling applies) when
istihsan is approved by a preferred giyas whose effective strength is apparent.
Based on what we have previously explained, the weak (proof) legally disap-

pears before a strong one.

[46] Explanation of what we have mentioned can be found in the case of
the person who is sleeping. If water is poured in his throat while sleeping, his

fasting is not void according to Zufar's opinion; because he has been excused.

.[He] is like the (person) who forgets (that he was fasting) or even greater (in

comparison) than him. According to our opinion, his fasting is null and void
because of the missing pillar of the fasting. And worship cannot be offered
without its pillar; therefore, this (ruling) is enforced on the one who forgets.
The advocate of particularization of the cause says: The non-existence of the
ruling is due to the presence of an impediment which is the tradition {from the
Prophet) and therefore, (the forgetfulness by drinking is) particularized from
this “illgh (which is general) and as such, the “illah remains (effective). And
we say: The non-existence of the ruling in the (case of the} person who for-
gets, is because of the non~exisfénce of the “illah legally. Nobody among the
servants (of God) has a hand in the making of forgetfulness; and it has bcen
asserted by the (traditional) text that God the Most High is the Onc Who fed
him and quenched (his thirst for) him. Therefore, his action of eating has been
overlooked without recognition of 1t. The missing of the pillar (of fasting) can
only be realized through the action of ealing (intentionally) but when this
action is non-existent legally, then the pillar of fasting is still standing lcgally.
The broken (ruling of fasting) does not occur here because of the absence of
the ‘illah which necessitates the broken (rule). Again, the person who is
sleeping is not (included) in this meaning, because the action which causes the

missing pillar of fasting is attributed herc to the servants (mankind).
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‘Therefore, it remains (the action) considered but without the pillar of fasting.
[This view] is opposite to (the ruling) that would have been given if (the

action) were to be attributed to the person who has the right.376

[47] We also say that: What is usurped becomes the property of the usur-
per when the compensation has been confirmed (to be due) from him; because
with this reason the property is determined to be compensated in value which
is a legal ruling. The owner will then state the equivalent price, and the (usur-
per of a servant) will be compelled to separate (free) the servant whose free-
dom is attached to the death of his master; in the sense that the property*”’
will be determined by its equivalence for whosoever's slave was abducted.
Therefore, the property concerning the slave will not be confirmed to the usur-
per. The advocate of particularization of the cause says: Confirmation of the
ruling in the slave is nullified due to an impediment (even) with the presence
of the “illah. The reason being that he is not subject to be transferred from

one master to another,

[48] We say: The “illah which necessitates ownership in the case of a slave
(al-mudabbar)*® is non-existent and therefore, the ruling is absent because of
the absence of the “illah. This is (valid) because the ‘illah determines the own-
ership by a price which is a substitute for the object (of sale) but the price of
the slave is not a substitute for (the slave) itself. Because the condition which
makes the price a substitute for the object is that the object may be owned;

and this (ownership) is non-existent in the slave (of al-mudabbar). Because

376 The person who has the full responsibility of the consequence of his
action e.g. the one who breaks his fasting willingly and intentionally.

377 The slave's price.
378 A slave whose freedom is attached to the death of his master.
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al-mudabbar has acquired a manumission on one aspect’” and the freedom at
the place®? which prevents the necessity of the object’s price due to usurpa-
tion. But compensation is necessary in consideration of the punishment
inflicted upon the usurper which led to his losing of his hand; because of the
freedom on one aspect (which the mudabbar will later enjoy), the hand
(amputated) and the property (the slave) remain as the right of the master. If
that is non-existent, it proves the affirmation of emancipation at the time (of
usurpation) by all means. From that, we know that the ruling is non-existent

only because the “illah is absent due to the presence of what changes it.

[49] And also, when we say: That by fornication the prohibition -.of mar-
riage relationship is confirmed, (we mean that) because initially the confirma-
tion of the prohibition is considered in the child who is being created from the
two fluids of the couple. Thereby, her mothers (including grandmothers) and
her daughters (including daughters of her daughters) have all became like his
mothers and daughters-respectively through the (product of) the child in
accordance to the man's right. [Similarly] his sons and fathers according to
her right, are like her fathers and her sons. Then sexual intercourse in the
place of production (womb) is a reason for the existence of the child, and
therefore, he substitutes him. From this, it necessitates that the prohibition
should be extended to tine sisters, paternal aunts and maternal aunts from both
sides. Whoever subscribes to particularization of the cause says: The confir-
mation of the ruling with the existence of the “illah is prohibited (from taking
place) in these (above) cases due to the text or the consensus. We say: The

non-existence of the ruling is due to the absence of the “illah; because in the

379 After the death of his master.
380 Probably Sarakhsi meant Time instead of Place.
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text which necessitates the prohibition of marriage relationship, the mothers,
daughters, fathers and sons are mentioned specifically. Therefore, the exten-
sion of the prohibition to the sisters, paternal aunts and maternal aunts will be
a changing (of the textual ruling); and affirmation of another prohibition. The
intention (of the law therein) is not the extended (prohibition); but that the
text mentioned (was extended by) valuation. And it is not permissible to
exchange the text mentioned with causation. Therefore, the non-existence of
the ruling in these (above) places is due to the non-existence of the ‘illah and
not because of an impediment along with the “illah. Again, it necessitates that
the (woman) who has sexual intercourse will not be made forbidden to the
man whom she had the affair with due to the child (involved) and that the
relationship between the two of them is more needed.*! The outcome accord-
ing to that (view) is that the ruling is non-existent in that (case) due to the
non-existence of the “illah in consideration of the text mentioned therein as we

have established.

[50] This is an importalnt source and a great jurisprudential (asset).
Whoever frees 'hi;ﬁself from obstinacy by reflecting with fairness, all that was
not mentioned in this (section) will become clear to him from the similar
(cases) which we have stated to him previously. One of the means of grasping
this science of jurisprudence is through (effecient) knowledge of the evidence
of the specific (cases). If one of two textual proofs is general and the other is
specific, the general can neither be nullified by the specific in reality, nor in
the essence of the legal ruling it conveys. Neither of the two texts can be con-
sidered invalid; by this we know that the special (case) is specified in a (cer-

tain) place which has been previously covered by the general ruling and that

31 Than the illicit sexual relationship.
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the general (ruling) remains effective on the other aspects beyond that (speci-
fied area). It maybe possible to see in this (case), a kind of ambiguity in

terms of being similar to a metaphorical (ruling) in what is actually a general

ruling.

[51] As for the ‘“illah, even if it is effective, there is a possibility of error
and mistake therein, for it tolerates disappearance of legal (implications).
When something that changes the ‘illah appears, we make it non-existent in
terms of its ruling in that place. Then, the absence of the ruling is due to the
absence of the “illah; and there is nothing which signifies the meaning of con-

tradiction and it has nothing to do with particularization; God knows best.



CHAPTER SEVEN
IBN TAYMIYAH'S BRIEF BIOGRAPHY AND TRANSLATION

This chapter offers a brief biography of Ibn Taymiyah, his views on istif-

san, and the translation of his work on the subject.

Ahmad Ibn Taymiyah was born in Harran, Northern Syria on the 10th of
Rabi” al-Awwal 661 A.H./13th of January 1263 A.D.*** He lived during the
period of 1he first Mamldk dynasty 648-784/1250- 1382 and witnessed the
chaos which happened in Northern Syria due to the Tartar-Mongolian inva-
sion, He participated in the battle which brought back Mamlik rule in

Syria, 383

Ibn Taymiyah was one of the followers of Ahmad ibn Hanbal the leader of
the Hanbali School of law was inclined to depend, in the issues of religion, on
the Qur'an, on the sayings and actions of the Prophet and on the pract1ces of
the first generatlon of Muslims. The school, at the outset, was not-ir: favour
of opinion nor did it pay any attention to its use. Ibn Taymiyah saw this as a
deficiency and therefore studied philosophy and logic. In addition, he wal,ted
to confront the philosophers of that era who were numerous and able to influ-
encc their audience.® Being an able scholar, who was blessed with a sharp
memory, he became competent in this field. At an early age, he memorised
the Qur'dn and was trained by his father and other renowned scholars in

Islamic studies. At the age of twenty one, he succeded his father as the chief

Muhammad Abt Zahrah, Ibn Taymiyah: Hayaruhu wa “Asruhu Arauhu
wa F‘zqhuhu (Cairo; al-Fikr al- "Arabi, 1958), p. 17.

33 Omar A. Farrukh, Ibn Taymiyah on Public and Private Law in Islam,
translated from Arabic (Beirut: Khayat Book and Publishing Cornpany,
1966), p. 3.

3 AbQl Zahrah, lbn Taymiyah, op. cit., pp. 17 and 19.
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Imam of the Central mosque in Damascus. Ibn Taymiyah tried to harmonize
reason and revelation, for he strongly believed that "authority’ and 'reason’ arc
the only avenues of knowledge although ‘'traditional authority’ can never be
divorced from ‘reason’. But the fact that something is a shari’ah-value cannot
be validly opposed to something being rational..”85 Ibn Taymiyah wrote many
books on shari'ah, philosophy, logic and dialectical responses to the argu-
ments of the logicians. Some of his books are: Al-Radd “ala al-Mantigivyin,
Naqd al-Mantiq, Minhaj al-Sunna al-Nabawiyvah fi nagd kalam al-Shi'ah wa
al-Qadariyvah, Muntaqa min Minhaj al-I'tidal fi naqd kalam ahl al-rafd wa
al-I'tizal, as well as his autograph manuscript on istifisan. Ibn Taymiyah suc-
cessfully argued with the Sufis, the Ash’aris, the Zahiris and the Maturidis.
And these arguments led to his persecution on many occasions; at least four
major trials (mihnat) are reported as having been held against him. First, in
Egypt, he was accused of saying that "God is on the throne in reality and that
He talks verbally with a voice”.?® He was condemned to exccution which was
later reduced to imprisonment. IHe was released after eightcen months. Scc-
ond, he was accused of insulting the S@fi order in Cairo and showing a lack of
respect to the Prophet by his legal opinion (farwa) that: the secking of aid
should not be directed to anyone including the Prophet and that Only God is
the Sustainer. When he was summoned to the court, he recited the Qur'anic
verse "For us God sufficeth, and He is the Best Disposer of affairs.”¥ After

his sentence, he was given three choices: (1) to return to his country, Syria,

385 Ibn Taymiyah, Muwafaqat Sarih al-Ma'qil 4 vols. (Cairo: 13’21/1906),
vol. 1, p. 48. (Printed on the margin of Minhaj al-Sunna by the same
author). The translation of this quotation is from Fazlur Rahman, History
of Religion Islam (London: Weidenfield and Nicolson, 1966), p. 111.

38  Abh Zahrah, op. cit., p. 56.

37 Qur'an 3:173.
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(2) to go to Alexandra on condition that he would not spread his ideology in

- either place. (3) to be kept in prison. Ibn Taymiyah preferred the latter but

his followers urged him to return to Syria; he then set out on his way. But the
government realized the danger of that decision and therefore, compelled him

to go to jail where he spent some time. At the third trial, he was accused of

_violating the law which prevented him from giving legal opinions. He was

" arrested and kept in prison for five months and ten days. The last trial was

based on a legal opinion which he had given about seventeen years before
when he prohibited visitation to graves. He based his decision on the saying
of the Prophet that "God cursed the Jews and the Christians who took the
graves of their prophets as mosques.” The opponents of Ibn Taymiyah had
been looking for an excuse to get rid of him and therefore stressed this matter
until he was again imprisoned and prevented from writing. Ibn Taymiyah did
not survive this persecution;, he died after five months of depression and dep-

rivation in the ycar 728/1328 at the age of of sixty-seven.

"Ibn Taymiyah reinstated into Muslim theology the docrine of the purpo-
siveness of the Divine behaviour, a doctrine so ardently opposed by
Ash'arism, Maturidism and Zahirism as compromising the omnipotence of
God’s will and His dissimilarity to His creation. This purposiveness is God's
involvement in the destiny of man and from this he directly deduces the idea
of God as the Commander or the shari'ah-Giver.””®® On the issue of the
jurists’ interpretation of the texts, Ibn Taymiyah elucidated a very important
point when he explained that "sometimes by shari’ah is meant that which the
lawyers of the sharTah say on the basis of their own effort of thought, and by

‘the truth’ is meant what the sifis find by direct experience. Undoubtedly,

3 Fazlur Rahman, op. cit., p. 91.



both these groups are seekers of truth; sometimes they are right and some-
E times they are wrong while neither of them wishes to contravene the Prophet.
If the findings of both agree, well and good; otherwise neither of them has an
exclusive claim to be followed, except by a clear proof from the shari’ah.™
On the basis of this quotation of Ibn Taymiyah, the following translation of his

Mas'alah al-istihsan or (The Question of Juristic Preference) is in conformity

with his legal conviction.

T
TS

38 Jbn Taymiyah, Ihtijaj bi'l-Qadar, in his_al-Rasa’il op. cit., vol. 2, pp.
o 96-97. The translation was quoted from Fazlur Rahman's Islam, op. cit,,
@ p. 113.
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Translation

[1] Praisc be to Allah, we ask for His assistance and for His forgiveness;
we seck refuge with Him from the mischief of our hearts and the evils of our
deeds. Whomsoever is guided by Allah, there is no one to lead hiﬁx astray,
and whomsocver is led astray there is no guardian for him. We bear witness
that there is no god except Allah.3* He is alone without any associate with
Him; I bear witness that Muhammad is His servant and His messenger. Peace

be upon him.

[2] Chapter on istihsan (juristic preference), and rakhsis al- iliah (pérticu—
larization of the cause), and the issue of whether giyas (inference by analogy)
can be applied therein or not. And also whether the existing rulings that are
confirmed by the text and the consensus but which are considered®! to be
against giyas, can be inferred therein or not. There has been great confusion
on the part of the jurists concerning these principles; and there is a pressing
nced to examine them with respect to many questions of the sacred law, its

fundamental principles as well as its general applications.

[3] As for istihsan, it is known, through its meanings, to be in an opposi-
tion to gqivas due to an evidence; and other (meaning)} may be intended for
that. The jurists have three views concerning its wording and its meaning
mentioned (above). There are those who totally reject this word; they are the
opponents of giyas such as Daw{id and his followers and a majority of the phi-

losophers among the Mu'tazilites and the Shi‘ites and others. They neither

3% The Western writers use the word ‘God’ for the Creator and Ruler of the
universe, but the Muslims prefer to use 'Allah’ instead; because the word
'God' has a pagan origin.

¥ By some people.
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consider givas nor istiisan among the sources of the (shari"ah) law.

[4] There are those who approve istiisan with this (above) meaning and
thereby apply it in opposition to giyas; they use giyas in another form, differ-
ent from that of istiisan. This approach is known to be that of Abt Hanifah

and his followers.

[5] (Finally) there are those who criticize istihsiin sometimes but apply it
sometimes such as Shafil, Ahmad b. Hanbal and Malik and others. In the
books of Malik and his followers, the word istihsan is mentioned in many
places. Shifi1 said: "Whoever applies istifsan has legislated”; he spoke on
the refutation of istiisan®®* and gave details on that. He was among the great-
est Imams who criticized istifisan and he wrote book (?)....and....(?)** on the
subject. And this is the position of his followers concerning usi! al-figh (sci-
ence of jurisprudence). Despite all this, he said: "I prefer thirty dirhams as
al-mirah (compensation).®™ That is why it is related that Shafi'i has two views

on istihsan: Old and new.

[6] And it is related by Abi Talib from Ahmad b. Hanbal that he said:
Whenever the followers of Abii Hanifah decided a case in an opposition to the
ruling of givas, they say: "we prefer this and we put aside the givas. They
therefore call what they believe to be the correct istiftsan, Hc3% said: 1 follow

every related hadith and I do not apply givas on it.

392 In the book of Shafi' Kitab al-Umm op. cit., vol. scven, pp. 270-277.

3% The lacunae are from the original manuscript.

3% This is a compensation for a divorce woman before consummation. The
Qur'an does not stipulate a specific amount for this compensation; all
what it mentions is "a gift of a reasonable amcunt is due from from thosc
who wish to do the right thing”. Qur'dn 2:236.

35 Ahmad b. Hanbal
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7] Al-Oz"xdi Abil Ya'la said: The apparent meaning of this (speech) neces-
sitates the refutation of istihsan and means that (Ahmad b. Hanbal) did not
apply giyas with a specifically mentioned text over (another case) with a spe-
cifically mentioned text. I3% said: Ahmad's intention is "I accept all the texts
and I do not apply giyas on one of the two texts in an opposition to another
text as those whom he mentioned used to do.”3§’ They apply giyas on one of
the two texts, then use giyas in the place of istifisan either with a text or with-
out. To them, giyas must necessitates an effective suitable cﬁﬁse; then they
invalidate the effective cause which they claim to be suitable (in giyas) with its

equivalence in its rank.

[S]HThis, from Ahmad, implies a necessity of nullifying a suitable ‘illah,
and that its nullification, inspite of its efficiency, necessitates the invalidity (of
its ruling). That is why he said: I do not apply a giyds on one of two texts
which will invalidate the other text. Surely, that indicates that the giyas
thercin is null and voi'd. He applied this procedure in many places. As an
example, he related a tradition from Abii Salma in which the prophet says: "If
anyonc of you wants to sacrifice (she camel) and he has entered the tenth
{month of Dhu al-/gi;jah), he should not shave any part of her hair or her
skin”. Another hadith of "Aishah goes: "I used to twine the garla nd of the
animal which the Prophet peace be upon him, intended for sacrifice, then he
sends it for (sacrificc) while he is still in (Mecca) and never made forbidden

on himsclf anything that is forbidden to a pilgrim.”

|91 On this, jurists are of three opinions; among them are those who

3% Abtu Ya'la
37 Fle meant here the Hanafis.
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uphold a distinction between the animal*®*® for offering and the animal (such as
sheep) for sacrifice, in terms of the prohibition.3® They say: If a pilgrim sends
an anima!l for sacrifice, it is not permissible to tamper with it until it is offered,
This is related from Ibn “Abbas and others. Some uphold no distinction
between the two*® (offerings of animals) in terms of the permission (of tamp-
ering with them). They say: the person who is offering (a camel) will not be
prevented from anything as the one who is sacrificing (a sheep) should not be

prevented (from doing so). They apply givas on one of the two texts'®! over

what contradicts the other text.

[10] The traditionalists/jurists such as Yahya b. Sa'id, Shafil, Ahmad b.
I:Iaﬁbal and others, implemented the two texts (of the hadiths) and they did
not apply giyas on one of them against the other; again, when Allah permitted
trade and prohibited interest, the Muslims did not apply qi):'c'zs on one of them
against the other, because such a givas belongs to the unbelievers. By the
same token, when He permitted the slaughtering (of animals) and forbade
(eating) carrion,-‘“’2 they did not apply givas on one of them against the other;
since this is the givas of the unbelievers. Again, when both the Qur'an and the
sunna approved balloting and prohibited gambling, (the Muslims) did not
apply givas on this over the other. They allowed the casting of ballots and

prohibited gambling, dedication of stones?* or divination by arrows. Contrary

3% Such as camel
399 From tampering with them.

40 The distinction between the animal for sacrifice (al-adhiyvah) and the
animal for offering (al-hadiy). '

401 Of the above hadiths.
402 Qur’an 5:3.
403 The sceking to know what was not alloted by that means
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to those who consider balloting as gambling or dedication of arrows, they do
not attach to it a ruling. And Ahmad was the foremost practioner of casting
the ballots among the-turists, according to a lot of textual proofs and tradi-

tions.

[11] Again, Ahmad and other traditionalists/jurists uphold the same view
as the above based on the tradition whereby the Prophet peace be upon him,
commanded the believers to pray sitting down altogether whenever their Imam
is leading them by sitting down in prayer. And when they started to pray with
the Imam standing up, he should complete the prayer with them standing up
as well. (Ahmad) applied the two traditioﬁg without using giyas on one of .
them against the- other and (without) abrogatihg it; as some jurists, such as
Shifi'i, al-Humaydiyy and others did. Ahmad and others gave an evidence
that the companions after the death (of the Prophet), when they prayed sitting
down, thosc who used to pray behind them were asked to pray sitting down.
Thesc companions have witnessed his prayer towards the end of his life;
among them was Usayd b. al-Hudayr who was among the first best Ansar
(Muslims) during the reign of Abli Bakr. He was murdered in the war against

the apostates of Hunaifah followers of Musaylimah the lier

[12] Ahmad has subscribed to istiksan in many places (cases) such as in
his opinion related by Salih on limited partnership (al-mudarabah): If a part-
ner disobeyed (the owner) by buying what he was not authorized to,% the
profit belongs to the owner and the partner is entitled to an equal shall in his
labour; except that the labour will be unrewarded if the profit is exhausted by
an equal’s share in his labour. He said: I used to hold the opinion that the

profit belongs to thc owner of the money, then 1 changed to prefer

404 If it resulted into a profit....
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(otherwise).40

[13] And (Ahmad) said: in the narration of al-Maymuniyy: I prefer that (a
Muslim) should make a sand ablution for every prayer; but according to giyas,
sand ablution is equivalent to water until he becomes unclean,®® or finds

water,

[14] And Ahmad said: in the narration of al-Marwadhiyy: It is pcrmissible
to buy the rural area of Iraq but it is not permissible to sell it. He was asked:
How can you buy something from someone who does not possess (it).
(Ahmad) replied: The givas’ ruling is what you are saying, but this ruling is
according to istifisan. Ahmad gave an evidence that the companions of thc
Prophet peace be upon him, allowed the buying of the Holy Qur'an but disap-

proved its selling; and this resembles that.

[15] (Ahmad) said in a narration from Abd Bakr b, Muhammad concern-
ing someone who usurped and cultivated a land: The crop belongs 1o the
owner of the land and the expenses are (incumbent) on him. This in no way

agrees with giyas, [but]*®” I prefer that the expenses should be refunded to

him.

[16] Al-Qadi Abit Ya'la has included the case in two narrations. Ab Ya'la
and his disciples such as Abii al-Khiftdbi and ibn “Ugayl and ibn [al-Zaghwa-

niyy ?]%% supported the (procedure) of istiisan as the followers of Abi

405 That an equal wage for the labour from the profit.

46 By excrement or semen discharge.

407 The editor explained that: "the context requires the addition of this word
[but], corroborated in the same quotation cited in MS on usit! al-figh
attributed to the Taimiya family, Dar al-kutub Library, Cairo. wsil al-
figh 150,fo. 179, line 5 from bottom of page”.
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Hanifah uphold. This group (of al-Qadi) and the group (of Abi Hanifah)
defined istihsan, which they advocate, as abandoning a ruling in favour of
another ruling which is closer to the case in question. And it is said that:
istihsan is the more appropriate (ruling) of the two giyases. They said- and
this is the wording of al-Qadi- : The proofsof istihsan are: sometimes the
Qur'dan, and sometimes the Sunna and thirdly, ijjma. The proving evidence
carries more weight of similarity from some sources than the other. As we
have said by istihsan, taking the people of the Book as witnesses for Muslims
in Wills during a journey where there is no single Muslim, is due to the

Book.0?

[17] (Ahmad b. Hanbal) said: Concerm‘ng istihsan based on sunna (an
example) is that of a person who usurped a piece of land and cultivated it; the
crop belongs to the owner of the land who must pay the labour expenses to
the person who planted the crops. This is based on the hadith narrated by
Rafi’ b. Khadij from the Prophet peace be upon him: "Whoever plants in other
people’s land, the crops belémg to the owner of the land and are his (the
cxpens.es". The giyas ruling used to be that the crop belongs to whoever plants

it.

[18] (Ahmad b. Hanbal) said: Among what we have approved to be per-

missible by istihisan based on consensus, are (hand to hand) exchange of

408 The editor explained that: "this insert such as Abi al-Kittabi and ibn
“Uqgayl and ibn is written by the author above the line, between
wa tiba'uhu and ka qawl. See Ibn Taymiya, Minhaj al-Sunna, 4 vols.
(Cairo: Bilaq, 1321-22/1903-04), passim, where this trio of Hanbali jur-
i?sc\olnfulrs is frequently mentioned among the disciples of Qadi Abu

ald"

409 The basic ruling is that a Muslim should be witness for a Muslim, but in
an exceptional casc whereby there is no Muslim available, such as the
above case, then people of the Book i.e. the Christians and the Jews can
be witnesses. For details, see Qur'an 65:2.

)

15



i

§-%

darahim and dananir® in the food items that can be weighed. Although this

is not permissible by giyas because of the weighing attribute present in the

nature of the (case), they allow this (case) on the basis of consensus.

[19] I*1! said: from that, the expenses of a child and his nursec must be set-
tled by his father without his mother. This is according to the text and the
consensus. According to qiyas, those who make the expenscs compulsory on
every heir either by priority*®® or by residual,’® or on every relative with
defined portion (orf inheritance) or on an absolute major relative, both parents
should be responsib]e:: They also maintain that: renting of a wet-nursce is per-
missible by the text and by the consensus but in contradiction to the givas; they
even maintain that renting, loaning, co-partnership,*!¥ and others are based on

consensus in contradiction to the (ruling) of giyas.

[20] But if they support a meaning which implies particularization such as:
need, then (there is no dispute); since all the leaders*’> and all the sunni jurists

uphold the view such as: the permission (to eat) the dead animal (is permit-

410 Darahim is the plural of dirkam which is a silver coin and dananir plural

of dinar which is a golden coin.
411 Tbn Taymiyah

These are the hiers whose portions are categorically mentioned in the
Qur'an, chapter 4,

43 These are the hiers who somctimes take the remaining inheritance and

are sometimes excluded from it when those who have absolute priority
exhausted the inheritance.

43 Al-Qirad is also used as al-mudarabah. See Lanes dictionary op. cit.
vol. 2, p.5515; which is contract of co-partnership in which one of the
parties (the proprietor) is entitled to a profit on account of the capital
ra's al-mal. The other party is entitled to the profit on account of his
labour, and this last is denominated as the mudarib (or manager) in as
much as he derives a benefit from his own labour and endeavours.

415 Of the schools of law.



ted) to someore compelled due to necessity; and like the example of a sick
person praying by sitting down due to need; and so on. They only have dis-
pute (among themselves) on either of the two (above) cases when there is no

meaning which necessitates distinction.416

[21] That is why the definition of istihisan is given by more than one jurist
as particularization of the cause; as mentioned by Abti Husayn al-Basri, al-
Riazi and others, and also by him (Ahmad b. Hanbal). Surely the objective of
istihsan which they advocate to be in opposition to giyas, is in reality a partic-
ularization of the cause. And what is widely known from the followers of
Shifi'i is the refutation of takhsis al-‘illah. But the followers of Abii Hanifah
subscribe to takhsis al-illah; each of the two groups is known for its rejection
and acceptance of it respectively. However, there is a dispute over rakhsig
al-"illah in Shafi'1’s school of law as well as in the schools of law of both Malik
and ﬁ&hmad. There are some people who related that the four schools of
law"l".daccept takhsis al-'illah.” Abtt Ishaq b. Shakila has related from the fol-
lowers of Ahmad b. Hanbal two views on takhsis al-'illah. Among other peo-
ple are those who related the two views dir‘ectly from Ahmad. Qadi Abia
Ya'ld and most of his disciples like ibn "Aqil (and others)*® disagree over
takksis al-'illah despite their acceptance of istihsan and that same position is

held by the followers of Malik|.

[22] As for Abt al-Khittdb, he accepts takhsly al-'illah in accordance with

the followers of Abti Hanifah . Verily, this (procedure of takhsis al-‘illah) is

46 For instance, a necessity or a need. )

417 The Hanafis, the Malikis, the Shafi'is and the Hanbalis schools of law.

48 The editor mentioned that: "Wa ghayruhu (and others than him): was
added tor the context. The author had begun to write something after
the word “Aqil, but crossed it out”
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the istihsan as stated earlier. This group permifs takhsis al-"illah with an ordi-
nary evidence pointing to the particularization; even if the procedure of the
particularization does not explain the contradiction in the non-existence of a
condition*? or the presence of an impediment (in the case). This is the actual
explanation of Abﬁ Ya'la and of this group on istihsan as it has been indicated

in the examples already mentioned.420

[23] But al-Qadi and others who accept istihsan and reject takhsis

‘al-"illah, made distinction between the two. The said [the wording is that of

al-Qadi]: The the particularization of the cause in Islamic law is not permissi-
ble (because) its particularization implies inconsistency. Al-Qadi said: 11; a
narration of al-Husay b. Hassa he (b. Hanbal) said: Qiyas is to apply analogy
on something over another thing if the latter is as the former in all of its
aspects; but if it resembles it in one situation and differs from it in another
situation, then this (analogy) is a mistake. He*?! said: this statement prevents
its particularization; he said: Abli Ishaq -he means ibn Shaqila- has mentioned
in the comments of al-Khurgiyy saying: our companions have two vicws.
Among them are those who accept takhsis al-illah and among them are those
who reject it, He%2? said: Abii al-Hasan al-Khirziyy has mentioned (this issu¢)
as a part of cases in the science of law, maintaining that particularization is
not permissible. Ahmad b.Hanbal said: "Al-giyas implies that it is not

allowed to buy the land of the rural area of Iraq (ard al-sawad) because it is

‘not permissible to §ell it"; this statcment does not necessitate takhsis al-illah;

419 Necessary in the case.
420 By Ahmad b. Hanbal.
421 Ahmad b. Hanbal.
422 Ahmad b. Hanbal.



since it is verily a special ruling. Ibn Taymiyah believes that what Ahmad (b.
Hanbal) has mentioned is a contradiction of the text over the givas of usil in a

general ruling; and (such) a giyas can be put aside in favor of a narration.

[24] That is the reason why those who permit its particularization reply
with istihsan as an evidence. Ibn Taymiyah said: If someone asks: Isn't it true
that Ahmad b. Hanbal has mentioned this in the narration of al-Marwadhiyy
(above) and that someone has replied that: how can (something) Be purchased
from the person who has no ownership (of it)? Isn't it that (Ahmad b. Han-
bal) has replicd: Qiyis is according to what you are saying, but the ruling
here is istihsan? And he gave evidence by the statement of the companion on
the (buying) of Holy Qur'an . In replying, Ibn Taymiyah says: "particulariza-

tion of the cause (is a procedure) that cannot be applied in a special ruling”.

i

/+d earlier
: Eal N
is only a contradiction of the text over the givas of the usiil because they apply

[25] (Ibn Taymiyah explains): what Ahmad (b. Hanbal) has stz

~istihsan from (a case) of giyas and without a giyas; and this (inconsistency)

makes its meaning impossible (as) a particularization with a proof. AbG al-

Khittab has alrcady refuted it.

[26]) And this, which al-Qadi has mentioned, had been stated by many
jurists concerning contradictions of the giyas al-usiil. The jurists gave priority

lo the text; but they differ on when an isolated tradition contradicts giyas al-

‘nsil: such as the tradition of al-musarat and its like. As for the first category,

it is like the example of taking al-'agilah*® to be responsible.*>* They say: this

is against giyas al-usiil; and (the rﬁling) is confirmed by the text and the

23 A clan committed by unwritten law of the Bedouins to pay the bloodwite

for each of its members.
4 Tor the crime committed by member of its family.
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consensus. Some people consider this as a third view concerning takhisis
al-"illah. They mention a fourth view that it is permissible to particularize a
specifically mentioned ‘“illah and not an extracted one. Most advocates of par-
ticularization among the followers of Shifi'i and Ahmad like ibn Hamid Abt
al-Qadi Aba Ya'lah, ibn "Aqil and others, maintain that when the specifically
mentionned (“illah) is particularized, it clearly indicates the invalidity of the

“illah or that it is not permissible at all to apply takhsis al-"illah thercin.

[27] This dispute is over (a rejected) “illah of which there is evidence as to
(its) effectiveness and suitability. But if (the dispute) is confirmed simply on
tard (co-extensiveness)*® whose non-existence is not known from llb elfective-
ness nor is it known to be free from deficiences, particularization is void unan-
imously. As for a specified fard, which lacks logical meanings, nonc of the

jurists and the logicians recognize it.

[28] Concerning the dispute over the resembling co-extensiveness (al-fard

al-shabahiyy),**¢ such as the permitted (cases) by resemblance,*7? which most

45 Tard has been defined by al-Razi as "a quality which is neither suitable

Emum‘:sib) for the law itself nor is concomitant to the suitable quality
mustalzim lil munasib), and the law is established by this quality in all
cases’. Another definition states: When we find that a law is established
on the basis of a certain quality in a single case, it is presupposed that
the same quality will operate as an ‘illah in all the cases by the probabil-
ity of opinion”. Ahmad Hasan, "Methods of finding the cause of a legal
injuncti Islamic jurisprudence”, Islamic Studies 25 (1986), p. 37.
426 Shabah (resemblance), is onc of the methods of finding “illah. Accord-
ing to al-Amidi, shebah mecans comparison of a case with the two paral-
lel cases one of which is more corresponding to the parailel casc than the
other. Thus to select a parallel case which is more corresponding to it is
called shabah. Al-Amidi, Al-Thkam fi usiil al-Ahkam 4 vols. (Cairo:
Matba'ah al-Ma'arif, 1914), vol. 3, pp. 422-27. Although the discussion
is on the dispute over a resembling co-extensiveness, it is appropriate to
bring the above definition of shabah, since the definition of tard has been
given in paragraph 27. Again, each of the terms tard and shabah is a
separate method of finding an ‘il and therefore we may pressume that Ibn
Taymiyah here only intends a case which has a resembling “illah of tard.
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of the followers of the four schools of law recognize, the classical Shafi'i fol-
lowers are especially inclined towards the dispute over the above terms more

than others.

[29] The outcome {of our) investigation in this chapter is that the “illah
should be compared with a genuine cause which follows its effect always.
Whenever this ruling is violated, it is invalid unanimously. Qiyas can be
applied on the ‘illah which has different grantings. It is called the effective
granting, or a guiding reason, or evidence of the cause, or something similar
to that. And this is when it contradicts, due to an effective dispariiy therein
between the contradicting case and other cases that are not corrupted. Then,
if the secondary case which is the domain of the dispute, goes along with the
disparity, it will be joined with its ruling. Bu"tf‘ if the (illah) goes along with
the meaning of the original case, it will be joined with its ruling. Whoever
says emphatically that particularization is gbsolutely impossible without a miss-
ing condition or, without the presence of an impediment, that is totally mis-
taken. And his view is aga'inst the consensus of all the ancestors, the four
lcadcr_sj_ of the schools of law; because they all uphold takhsts al-illah in a

meaningful situation which necessitates such a disparity. Their discussion on

@27 An example on this in connection with the removal of impurities. Shafi'i

says that purification is intended for prayer; water has been specified for
the purpose of removing defilement. In this example, the suitability of
water for purification is not obvious. But it can be known by investigat-
ing the injunctions pronounced by the prophet, such as teaching of the
Qur'an, offering the prayer, circumambulation of the ka'bah and others.
The use of water for those purposes indicating its suitability for removing
ritual impurity is known by implication. There are three points in this
example, namely: purification, removal of impurity, intention of prayer.
We discern that the first and the third points have received the attention
of the lawgiver, and formulated law according to them, i.e. prescribed
waler for purification; but the lawgiver has not paid attention directly tc
the second point. This point was not taken into consideration to be a
quality for being a cause (al-‘illah) by the lawgiver. Thus, al-‘illah for the
prescription of water for purification is “purification intended for prayer”.
Al-Amidi; or>cit. pp. 42?—"7

i
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this is more than what can be encompassed. This is what is meant by those

who say that the four leaders of the schools of law uphold takhsis al-'iflah.

[30] Upholding to istifisan which is against the giyas is impossible except
by holding to takhsis al-‘illah. What they have mentioned in terms of the text
contradicting the giyas al-usil, is simply one of the categorics of rekhsis
al-illah...;%*® the nature of “illah accepts the particularization in the sentence.
The dispute over the issue of istihsan which contradicts giyas lics on the part
of those who permit the “illah simply because of evidence (known to them} but

without (their) explanation of the difference between the case of rakhsis and

other (cases).

[31] Then this ‘illah, if it is extracted and specificd by a text without
explaining the meaningful diffecrence between al-takhsts and the other, 1s even
the weakest.*?? This is the type*¥® which many of the Shifi'ts, Hanbalis and
others hold against the practice of some of the followers of Abo Hanifah and
others. Ahmad (b. Hanbal's) previous statement intended this (above criti-
cism). The validity of the explained “illah cannol be known except ihrough
opinion; and whenever the text contradicts it, it indicates the corruption of the
“illah. And the text, whenever it goes against the “illah proves that the “illalt is
null and void; liiéérwise, whenever the text contradicts the conlirmed ruling

(derived) through giyas, the invalidility of its ruling is proved by the consen-

Sus.

428 The editor mentioned here that two or threc words are missing because
they "remain illegible” to him.

429

It is the weakest argument to prove.
30 Of istihsan
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[32] But when the specifically mentioned “iflah is particularized by a text in
somc certain aspects of the ‘illah, then, neither Ahmad, nor Shafii nor others
deny this. When a text comes in a certain form and another text opposes it in
another form, if there is a similarity between the two texts in which there is no
proof . that the ruling therein is hanging on the similifude, all the jurists
approve the texts and they do not apply giyas on a specifically mentioned text
which will oppose the ruling of the former. This is a kind of the (practice) of
thosc who said: "Trade is like usury."#! On this, Ahmad comments as fol-
lows: I accept every tradition as it came and I do not apply giyas on it -this
means that he does not compare it with another form of hadith- ; 1 put the
contradictory traditions where they belong and I repel some of them with

another part. In fact, I use all of them.32

[33] Those who repel part of the texts with another part say: The two
forms are equal gn,d-t.hal there is no difference between them. However, one
of the two texts 1s abrogating the other. An example of this is numerous.
The jurists who are conversant with tradition do not dispute over this (exer-
cisc). Those who argue with them are those who apply giyas by giving similar
ruling of a specifically mentioned text to another specifically mentioned text.
They then consider one of the texts to be abrogated by the other due to its
contradiction 1o the givas (ruling)_ﬁ;).f&ir-xt}}; other text on the basis of this analog-

ical reasoning.

[34] The matter continues to revolve on whether or not the Shari‘ah law
approves cqual (status) between the two forms. This means that equal rulings

can be applied and that the ruling contained in one of them will be abrogated

$B31 Qur'an 2:275.

432

In their respective different places.
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by the opposite ruling in the other. As the one who abrogates casting of lots
(sortilege) by the Qur'anic verse on gambling;*3 or the case of those who are
following the Imam during the praysr by glorifying God (after him) whenever
he glorifies Him, or by bending (after him) whenever he bends, or by sitting
down (after him) whenever he sits down praying- will their prayers be consid-
ered abrogated by standing up during some of the prayer which they observed
with an Imam who was standing as well as the rest (of the prayer) observed
with an Imam sitting down? They/he®* take one of the hadiths on the sacri-
fice,** to be abrogated by the other. They make the amputation of (the hand
of) the one who denies what he borrows abrogated- if they agree that his hand
was amputated because of that- abrogated**¢ by the prophetic tradition where
he says: "There is no amputation of hand for the onec who scizes something by
force , or the one who (steals) from the spoils of war, or the one who cheats.
And they abrogate the punishment on property by the prohibition of wasting
money; and they abrogate the doubling of the fine of the one who concealed
the crime of amputation, and thereby overlook (it) by a Qur'anic verse: "The
recompense for an injury is an injury equal thereto” (in degrec).**” And they
abrogate the implementation of the fulfilment of the condition which the
Prophet made between him and the unbelievers in the treaty, by another flad-

ith whereby he says: whoever makes a condition which is not in the Book of

433 Qur'an 5:90.

434 The editor observed that the verb yajalun/yajal "is repcated by the

author more than once in this section, first in the singular then modificd

to the plural in order to put them in agreement with the same verb in the
marginal note”.

Of what one brings as an offering to Mccca.
+3¢  The editor refers the repetition of the words to the author.
47 Qur'an 42:40.
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God is invalid. And there are many (cases) which they proclaim to be
included in the abrogating (ruling) of which they do not know that they were

pronounced after the abrogation.

[35] This and other (cases) whereby the clearly explained texts are being
repelled with an unclear word or giyas, are among the procedures which
Ahmad and others deny. Ahmad used to say: people make mistakes mostly in
regards 1o interpretation and giy@s. And he said: it is desireable that the per-
son who speaks about figh avoid these two sources of ambiguity and giyas.
His intcntioﬁ is that any ruling established by a special text must not be contra-
dicted by the two sources and they should not be used in isolation before look-
ing to the texts and to the restrictively special proofs. The general and the
unrestricted (terms) are included in the meaning of his speech. The view of
other Imams such as Shifi'l and others than him, accomodate ambiguity. They
do not intend lack of clarity with the word ambiguity as some people might
think, nor do they mean by ambiguity (a ruling) devoid of a proof. Undoubt-
cdly, this is not permissible under any circumstances. But if two texts came
with two different rulings in two forms and there is a case whose ruling is not
mentioned, can givis be applied therein to provide a ruling not mentioned by
basing it on one of the two texts? The ruling of the case which is not stated
can be joined with it (one of the texts) even if we do not know the different

meanings between this and that.*38

[36] This is the istihsan which we abstain from, and many jurists such as
Abt Hanitah and many of the followers of Ahmad and others uphold to it.
This is what al-Qadi has mentioned by saying: the text contradicted giyas al-

usitl. In reality, it is takhsis al-'illah as mentioned previously. The jurist who

435 Between the stated and the unstated rulings.
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does not permit particularization of the cause except with a disparity bct\;&ccn
the particularized and other (case) says: the uniting or the separating (factors)
must be known, and that by joining (a case) whose ruling is not mentioned
with one of the (above) two texts does not give a priority to a text over the
other. If the meaningful (factor) is known in one of the two texts and
unknown in the other, it is possible that (the case whose ruling) is not men-
tioned may be in this or in that. Then the (ruling) will not be attached with
either of them except by a proof. If the meaning is known in one of the two
texts and it is founded in the (case whose ruling) is not stated and the meaning
is unknown in the other, then this (text) is stronger than the one before it.
Therefore, the appropriate ruling of givas is known here and its comprehen-
_siveness has covered the case (whose ruling) is not mentioned. The presence
of a disparity in it is doubtful therein. This is like an example of taking onc of
the texts mentioned in the case of sujiad sahw (prostration of forgetfulness).®?
A mistake that happened before -the word salam (peace),*°® will be absorbed
by the text and a mistake that occured after salam will be absorbed by it. And
with (any other mistakes) for which there is no text,*! the ruling text for the
amendment of the mistake before the pronouncement of salam will be

adopted; because this is givas according to him.%?

[37] The outcome of this section is as follows: either the effective attri-

butes of (Shari’ah) law are known to be equal in the two forms or that the two

9 Sujnd al-sahwi is a prostration usually conducted afier or before the end
of the prayer as-a correction of any mistake or forgetfulness that hap-
pened during the prayer. :

40 Saying the word salam loudly brings the prayer to an end.

41 About how to correct them.

4“2 Al-Qadi mentioned at the beginning of the this paragraph.
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(cases) are known to be different from one another or that (the attributes) of
one of them are unknown. What we mean by knowledge here, is what the
jurists call certainty- whereby there will be a proof based on similarity and
equality (of rulings), or difference and disparity, or there will be no (proof) to

support any of the two.

[38] As for the first, whenever the ruling is confirmed in some aspects of
the casc and it is not confirmed in the other part, then the efl‘éétive cause is
known to be invalid. This is like the case of someone who proclaims that what
has made the financial responsibility (on the father) is the giving of birth itself,
or the forbidden womb itself, or the absolute inheritance by priority or by resi-
duary. We reply: whenever the grandfather and the grandmother are together,
they both bear the responsibility; but when it is confirmed by the text and by
the consensus that whenever the two parents exist together, the financial
responsibility is on'the father, therefore, it is known that paternal relatives in

that case should be put forward over the other even if he inherits by priority.

[39] This is one of the two narrations from Ahmad. And it is known from
the' Qurianic verse which states: "An heir shall be chargeable in the same
way"*3 that he** the absolute heir whose share must firstly be settled from the
property (before others) and he is the paternal relative when he exists.
Because “Umar (b. Khattab) compelled Manfis to take financial responsibility
of the child of his uncle. And this verse clearly indicates that the paternal.heir
should take the financial responsibility of the minor. This is also the opinion
of the majorily of the predecessors. There is no proof at all for anyone who

opposes this. However, some proclaim that the verse has been abrogated.

A Qur'an 2:233.
4 The heir intended here is the absolute heir.
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This opinion was related to be from Malik]. Some of them say: the “illah is
that there should be no inconvenience.*> Neglecting this verse by proclaiming
its abrogation or by (other) interpretation, is a type of distortion, taking a
word out of its context without any real opposite (justification) for doing that;

and (such a practice) is known for its corruption by anyone who studies the

casc.

[40] If the mother is the closest person to him, the financial responsibility
will not be on her with the existence of the father. Those who allow one third
10 be given to her,%¢ prevent the father (from the responsibility) because it is
not compulsory on the grandmother with the existence of the grandfather.

Those who allow one sixth*” are more accurate and stronger.*8

[41] Those who uphold the (above opinion) say: givas makes onc third®
obligatory on the mother, but this (ruling) is put aside becausc of a text.
Someone asked: what type of givas do you have? chlly: it would have been a
giyas if they were to have a text which covers this case by its wording or by its
meaning. They do not have that; and if that were to be (the case), the dirce-
tive of this text would have been implied in this (case), then, joining its similar
cases would have been made obligatory. Qivas would then be applicd on the
father with the mother based on the obligatory sharc of every paternal relative

who is among those heirs that inherit by priority.

#5  The opponents are refering to the first part of the verse which indicates

that: "No soul shall have a burden laid on it greater than it can bear”.
Qur'an 2:233.

446 Based on the Qur'anic verse 4:11.
47 To be taken by the mother.

4% In their opinion,

49 Of the responsibility.
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[42] Also, the acceptance of the two currencies (rnagdayn) on the food
items considered to be measured by weighing, nullifies the idea that weighing
is the “illah. And there is no clear text to confirm that except through an
extracted “illah which may be opposed by another (factor) that is stronger than
the (former) ‘illah. If the difference between the two currencies {and others)
is not explained, the inconsistency of the ‘illah definitely necessitates its inval-
idity, most especially when the inconsistence does not articulate any meaning-
ful disparity. The lawgiver is wise in what he legislates by not differentiating
on two similar cases. There will be no two similarities with (a ruling) which
will differentiate between them. In fact, the difference between the two rul-

ings is proof that the two cases are different in that particular matter. If it is

. _known that he*? differentiates between them, then, that is proof of their

incompatibility, even if the evidence of dissimilarity is unknown. When it is
known that he applies equal (rulings) between them, that is proof that the two
are equal. If this and that is unknown, then it is not permissible to join and

equalize®! except with evidence indicating that.

._"‘:J
[43] This is the meaning of the statement of Iyas b. Mﬁ:éwiyah on judicial
issucs: (Be) upright (in the application of) givas, and when it becomes unjusti-

fiable, apply'istilisan. He instructes against giyas when it becomes unsuitable.

[44] Ahmad subscribes to istifisan because of the difference between it and
others. This is a scction of takhsiy al-‘illah due to the effectual disparity. He
rejects istilisan whenever it particularizes an ‘illeh without an effectual dispar-
ity. Due to this, he says: they proclaim giyas which is in reality, to them, is

istihsan. This, again, is the”istil_zs&n which Shafii and others reject. It is a

9 The lawgiver.

41 The ruling of the two cascs.
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repugnant (procedure), as they did reject it. This type of istiisan and what
they deviated from, in terms of giyas which opposes it,** necessitates a dis-
parity and a combination of the two forms without a justifiable rcason of
Sharvah, except on the basis of opinion which does not rely on any explana-
tion of God and His prophet nor God's commandment and that of His
prophet. This has no Shari’ah point of view at all. God has said: "What?

Have they partners {(in godhead), who have established for them some religion

without the permission of God?4%3

[45] That means that when the lawgiver does not mention the “illah of the
givas, and the expression of the law does not indicate a general meaning
therein, but someone (a jurist) observes it (the ‘illah) by suitability or by
resemblance in which he thinks that the ruling is based upon, he then particu-
larizes it from that meaning, in cases with a text opposite to that; he is
excused from his action by the text.4>* But the appearnce of the text in opposi-
tion to that “illah in some of the forms is a proof that it is not a complete
absolute “illah. Because a complete “illah will not accomodaice the inconsis-
tency. If he does not know that the source of the text is specified by a mean-
ing which necessitates the disparity, he will not be convinced that thc meaning
should be (taken) as the “illah; but that it is possible to have another meaning
as the ‘illah; or that the meaning is part of the “illah. And tﬁcreforc, he will

not differentiate the ruling in all the places he thinks the meaning to be the

‘illah.

4 Istihsan. -

453 Qur'an 42:21.

454 The text is the tradition of the Prophet which siates that if a jurist strives
and succeded in deciding a case, he has two rewards; and if he failed, he

has a reward for his effort and nothing against him on the mistake.
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[46] And if in the c;ase where istifisan is agreeable with a meaning he
thinks to be a suitable or resembling (attribute), then he needs to confirm that
by proofs which demonstrate the effectiveness of that attribute. ln that case,
there will be no putting aside of the giyas except by a stronger giyas than it,
and due to the particularization of the case of istihsai with what necessitates a
disparity between it and others. And therefore, we will not have istihsan

devoid of a text or giyas.

[47] And this is ﬁwhat Shafi'l and Ahmad and others deny in istihsan.
What the two of them have said concerning it, is that istihsan is a deviation
from givas due to the particularization of that procedure with what necessi-
tates the disparity. And consequently, the valid istihsan will not be a devia-
tion from a valid giyas; and it is not permissible under any circumstances to

deviate from a valid giyas.

[48] And this is the correct (interpretation) as we have explained with
details in a unilateral book?>> where it is indicated that there is nothing in the
(Islamic) law which contradicts the valid giyas basically. Therefore, the cases
of istilisan whose rulings have deviated from the paths of giyas, are accepted
as basis for (further) inference by Malik, S_}J;‘;fi‘i, Ahmad and others if the

mcaning on which the ruling therein is based upon is known.

[49] It is related from the followers of Abii Hanifah that giyas cannot be
bascd on them and that it is a kind of takhgis al-illah and istihsan. As for
thosc who prevent takhsis al-illah and istihsan without a meaningful disparity,
they say: what deviates from the paths of giyas should not necessarily have a

meaningful disparity; and therefore, istihsan should not be based on it

5 Here, probably, Ibn Taymiyah is referring to his book Al-givas fi shar'i

al-Islamsi.
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because it is a condition of giyas the existence of the “illah and its disparity.

As for the advocates of giyas, they say it is not possible except with a dispar-

ity, and when we know it, we apply giyas.

[50] Al-Qadi and others say: (concerning) a case which is particularized
from the general givas, inference can be based on it and other (cases) can be
based on it. As for basing inference on it, Ahmad says in a narration of Ibn
Mangir that: if someone vows to kill himself and (later) ransom himself with a
ram, then inference can be drawn therein: that ransom by a ram for someone
who vows to kill: himself (can be extended) to someone “:'h_o vows to murder
his son even though that (former case) is particularized fro;‘the general giyas;

but it is confirmed by the saying of Ibn “Abbas.

[S1] As for its inference in other (cases), Ahmad says in the narration of
al-Marwadhiyy: it is permissible to buy the cultivated land (of Iraq)* but it is
not_.allowcf\‘;:i to sell it. Someone asked: how can something be purchased from
a person who doesn't own it. (Ahmad replied): giyas is what ydu are saying,
but this is istiisan. And he gave an evidence that the companions allowed the
buying of Holy Qur’aﬂs and not their selling; and this resembles that. He said:
A specific (case) from the general givas has been based on a specific (case)

from the general givas. And Shafi't upholds to this.

[52] The followers of Abi Hanifah said: It cannot be used as inference in
other (case) and inference bjiéna]ogy cannot be based on it, unless the ‘illa}t is
categorically mcntior;éd or there is a consensus on the permissibility of givas
on it. The specifically mentioned (‘illah) is like the prophet's saying: They

-

456 Ard al-sawad is the cultivated land of Iraq or district between .-fll-.BaSI'Ell]
and Kufah with the towns or wvillages arround them. Lanc's Dictionary;
op. cit., p. 1462, _
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are’” the walking creatures around you. The point here is that the cats are
clean because they are allowed to live inside the house where prayer is being
observed. It is like the consensus which permits swearing on a rental dispute
based on the giyas which permits swearing on a sale due to the agreement of
those who obligate swearing on a sale and consider its ruling equal. And the
prohibition is like the comparison of the funeral prayer (al-janazah) with the
regular prayer in terms of its nullification by guffawing; and cancellation of
expiation by vomiting cannot be compared with eating (intentionally). Making
ablution with the juice extracted from dates cannot be compared with other
juice; and the permission to build upon thc::' prayer after one commits a
(minor) tmpurity, cannot be compared wft/’h the one who discharges semen by

dreaming nor with its similar,

[53] The followers of Shafi'i and Ahmad: gave some proofs: This is the
expression of Abll Ya'la who said: And again, when we compare other cases
with the specified text or the specified with other cases, and we carry (the rul-‘/’
ing of) the extracted juice l.o other liquids and guffawing to speaking, our
opponent will testify to the validity of this giyas; (by saying that) it is necessary
to compare the extracted juice with other liquids and guffawing with speaking,
but he proclaims that it is preferable to put it aside because of what is more

appropriate than it.
[54] They say: This is invalid for two reasons. One of the:n is that it is

incumbent on him*8 0 explain what is ‘the iore appropriate’, if not, the rul-

ing of givas is directed on him. This is as if to say: The Qur'an stipulates this

‘but 1 put it aside due to prophetic tradition, thereupon, the proof of the

7 The cats.
43 The opponcnt.
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Qur'dn is compulsory on him as long as he does not explain the prophetic tra-
dition which is stronger than the Qur'an And the mere proclamation of that is

not enough.

[55] Second, he proclaims that istifisan is strongcf than giyas and he puts
it aside due to that. As for the givas, if stronger evidence centradicts it, it
must be an invalid giyas which has no value. It is as if it were to be in contra-
diction with a text from thél:iédok, a prophetic tradition or a consensus. When
giyas is decided here to be valid, it is then impossible that whai contradicts it

is stronger than it, and acts as a barrier against its application.

[56] I say that: The content of this is to be a refutation that this specilic is
part of the gencral givas, and it is a rejection of its comparison with other
cases. This means that when istihsan opposes givas the istifisan must be con-
demned if the givas is valid. Or that the givas must be rejected if the isriisan
which contradicts it is valid. This has no meaning from the point of view of
the advocates of istiisan; and it contradicts the ruling of the “illah. And this

is absolutely the saying of the rejectors of istihsin.

[57] The reality of that is that whenever giyas and istihsan contradict onc
another without disparity, one of the two must be invlalid. And it is exactly
the casc of particularization of the caL'i;;c itself. If there is no disparity
between the specific case and others, then equality*” is necesary. Thereupon,

the “illah may be invalid or that the particularization of that case is invalid.

[58] This is 'the correct’ in all of this. And it is the one which Shafiti,
Ahmad, and others deny against thosc who uphold giyas which the istihisin

opposcxs. Because they do not provide any cffective distinction between the

459 By giving the same ruling to both the cases.
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extracted juice of dates and other liquids, nor between guffawing in the prayer
which consists of bowing and prostration, and the prayer of janazah and other

than the two (prayers) where purification is not a condition.

[59] They mentioned other good proofs-such as their saying -the expres-
sion is that of al-Qadi-: And again, whatever is received with the trace*? has
became a source by itself and the application of giyas on it is binding like the
rest of:the sources. And the rejection of this source, due to its opposition to
those s&%{ccs , Is not better than their renouncement due to their contradiction
to this séurcc. Therefore, it is necessary to apply each one of them in accor-
dance with its requirement, and to implement it on its general (application).
Agziih;-:qiy&s opcrates like an isolated narration in the sense that each one of
the two of them is asserted by high probability. Then it later became estab-
lished that it is valid to reject an opposing (narration) to the givas of the wusil,

Qivas is also like that.#!

[60] 1 said:** From this category, is the combination of the prayer at "Ara-
fah and Muzdalifah by the Prophet, peace be upon him; even though no other
text is received on other travellings, As for shortenir;g__(_;ﬁnrayer) in "Arafah with
the people of Mcecca and others, it is not 2011':“:11’}’10#}1]5 habit. He does not
seize to shorten {prayer) during the journey. In fact, it is an explanation that
long and short journeys are equal in that respect. But concerning the preven-
tion of the people of Mecca from shortening (prayer), it is against the con-

firmed sunna undoubtedly. And the one that acts against that is the one who

0 To be an authentic prophetic tradition.

1 1In the sense that it will be also rejected if it contradicts the inference of

the other sources,

2 The pronoun here is refering back to Ibn Tavmiyah
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does not know about this sunna. As for the shortening of theprayer other
than the Meccans, it is because shortening is not part of the characteristics of
pilgrimage, and it is not connected with it. But it is connected with travelling

from all directions and in all of its aspects.

[61] Their speech on this issue implies that what is said to be against the
givas in form of istilisan, must either Ge that its givas is invalid or that its par-
ticularization by istihsan is invalid when there is no effective distinguishing fac-

tor therein. And this is the correct (statement) in this chapter.

[62] They say: The opponent asserts that affirmation of something (appar-
ent) is not valid with the existence of what negates it. And when givas
becomes an impediment to a narration which has been received, the applica-
tion of givas therein is not permissible for us. Because if that is allowed, there
will be no difference between it and other sources from which it is forbidden
to infer its givas. And therefore, it is taken outside the scope of being speci-

fied from the total analogical reasoning.

[63] They say: The answer to that is two sided. First, we do not agree that
there is anything hcré which negates it; because the inconsistency must be sup-
ported by a special proof. What they have mentionced in these issues are not a
special proof of what we are saying in terms of interpreiation. Second, that

the inconsistency occurs through its comparison with others by elimination of

the original ruling. As for the application of other giyas on it, therc is no -

negation to it because that does not negate the ruling of the text according to

them; and therefore, the application of givas on (the ruling) is valid.

[64] 1463 say, this sccond (opinion) is the reply on application of other

463 Tbn Taymiyah
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giyas on it (the ruling). And the first is the reply of applying its| qiyas| on
other (rulings); and it is prohibited because it is specified from the general
analogical rcasoning. The reality is that even if it is specified from the general
givas, it is still specified from a certain designated giyas; and not from every
givas. It is specificd from a meaning therein which necessitates a distinction
between it and another (ruling). If other giyas is applied on it with that mean-

ing, it is not possible for the other giyas 1o be specified from the first giyas.

[65] The truth of all this is that the ruling may be established against the
valid givas in the same manner. Whoever advocates istifisan without an effec-
tive disparity and upholds takhsis al-‘illah without an effective disparity and
prohibits givas on the specified (case), is affirming rulings against the giyas in

the same manner.

[66] And this is the istifisan which has been rejected by the majority such
as Shafii, Ahmad and othcrs. They sometimes reject validity of the givas
which they opposc because of the istilisan and sometimes they deny opposition
of valid givas because they proclaim it to be part of the istifisan which has no
legal proof. And somctimes they negate the validity of the two; thereby there
would be no valid givas nor would what they rejected because of it be valid.
But cach of the two proofs is weak; and negation of this kind is rampant in the

spcech of these (jurists).

[67] SECTION: 1 havc.reﬂected on all of these topics which some people
proclaim to be cstablished in opposition to the valid giyas, and also on the
issuc that the valid “illah is specified without legal disparity due to a missing
condhition or due to an existing impediment, or that the valid istilisan is against
the valid givas without Ig:g{g!ﬂ. 'd’isparily; and I found that the case is opposite to
that (proclamation). PiOHl ‘of the Imams, such as Shafi'i and Ahmad and
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others uphold that one of these (jurists) may be inconsistent by‘:‘::spccifying
again what he makes as “illah without any effcctive disparity as he is making

giyas without an effective “illah.

[68] The intended is the grasping of the (science of) Islamic jurisprudence
(usial al-figh) in general form, from all of its angles; and also it is an ¢xplana-
tion that there is no contradiction in shari'ah at all. And nothing will be
against the valid giyas except a contradiction; because the valid givas is the
equalization between two identicals and the differentiation between two incom-
patibles and the unification among the things in which God and His Messenger
join togethier there; and separation among those in which God and His Mes-

senger have made separate there.

[69] Qivas is the giving of consideration to the combining, sharing meaning
which the La\Vgivef’ggcognized and made the basis for the ruling. That mean-
ing may also be a gé;iigral legal expression and thereby the ruling that comes
with its general (mean\i\'.'\\lg) will be the expression of the Lawgiver and His
meaning. We have expl\"ilincd not in this place, that all the tulings are estab-
lished with the expression of the Lawgiver and His meaning. Ilis expressions
cover all the rulings. And all the rulings ar¢ validated by cffective meanings.
His meanings again, cover all the rulings. But the person who does not know
the general expression may understand the meaning; and the person who does
not understand the general ‘illah may know the general expression and its
implication. And many times a mistake is commilte(i by a person who thinks
that He' said something but He didn't; or that He made it general or spe-

cific, but the intention of the:Lawyiver is the opposite of that. Likewise, an

4+ The Lawgiver.
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error is made by a person who rejects an expression which He*> has uttered;
in the same manner, mistake is made by a person who thinks He*®® considers a
meaning*®’ but He does not consider it; or nullifies a meaning of which He has

considered and so on like that.

[70] By God, we will bring what the learned jurists have considered as
istihsan agains! the givas. Some of that is what Ahmad says in one of the two
narrations from him when he recognized ist/hsan. Two narrations have been
related from him as mentioned. And the third points to his most correct
(slalemcﬁts) that the istifisan which is against the giyas is valid when there is
an effective disparity between the two of them, and the Lawgiver has recog-
nized it. And that it is not correct when they are joined together without a
legal proof or scparated without a legal proof. And that it is not allowed to

reject the valid giyas.

|71} As 1:0 his saying that: "1 prefer tavammam*® for each prayer, but
qivas indicates that it is like water until the water becomes available or he dis-
charges excrement.” This givas is another narration from him. And this is the
opinion of Abi Llanifah and the Zahiris and others; and it is the correct (opin-

ion}) as the Book and the Sunna point to it.

|72} Concerning his saying: "The givas is the legal giyas by expression and
meaning.” The saying of the Prophet peace be upon him,: “clean sand is a

clcanser for years”, and his saying: "the earth has been made for me as a mos-

65 The Lawgiver.
466 The Lawgiver.

46

3

For a ruling. S &
68 Sand ablution.
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que and as a cleanser”, such similar expression are statements that indicate
that sand is a cleanser just like water. The Qur’z‘ml ‘indicalcs that sand is a
cleanser in its wording when it mentions tavammam: "God does not desire to
place on you a difficulty but to make you clean, and to complete His favor
upon you.”® Those who instructed him to make rayammam for every
prayer.....#"0 And I saw from some of the companions that it is weak; and
from them is what goes against it. They say that it does not remove impurity
but it is a permission and it should be allowed according to the degree of the
necessity. They say: If it were to remove impurity when the use of water is
restricted, it would not have qualified as uncleani’! from t.l‘i:t‘:::prcvious state of
impurity without the re-occurence of the impurity. They support this with the
Prophet’s saying to "Amr b. al-"As: Did you pray with your companion while

you were in the state of major ritual impurity (Junub)?7?

[74] The answer to their statement that "(Tavammam) does nol remove
(dirt) but it is a permission”, (we say) it is an unrealistic expression. If what
they said were to be true, they would not have a proof therein; because the
impurity*”® is not a visible matter such as in a state of major ritual impurity
(junub), but it is an abstract impurity that prevents prayer. Since the prayer is

permissible (with it) or even obligatory, it is impossible to have in this case, an

469 Qur'an 5:6.

470 The editor indicates here that two words remain illegible for him.

471 The companion who performed tayammam after he had a major impurity
would not have been described as unclecan by the Prohet’s interogation:
Did you pray while you are in the state of impurity?

472

Junub is a state when one has sexual relationship and he/she has not
taken a bath.,

473 Which necessitates ablution.
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impediment against the prayer, except that the impediment’” be removed

completely.

[75] If they say: "It is an impediment but it does not prevent by virtue of
tayammam.” |Answer]: The impediment that does not prevent is not an
impediment. If it is argued that: It prevents when the using of water is
restricted. [Answer]: It is only then that the impediment exists. [Question]
How can the impediment come back without the re-occurence of the impurity?
[Answer]: It is like the returning of what prohibits without the re-occurence of
the impurity; because what prohibits the prayer is the impediment and what
makes it permissible is the removal of this impediment, If it is argueé that
(tayammam) is allowed until one is able to use the water, it will be explained
that it also removes the impediment until the time of the ability; as they used
to say: "It is allowed temporarily”, it can be said also that it is temporarily

removed.

[76] If they say: We are not going to accept anything other than what

:“""absolutely removes (impurity) such as water. [Answer]: Also, we are not

going 1o "acccpt anything other than what absolutely permits that which is simi-
lar to water. Again, God and His Messenger call it a cleanser. And the
Prophet peace be upon him has made it the cleanser of the Muslim whenever
he cannot find water. And a cleanser is what is used for cleaning. God
Almighty has said: "If you are in a statc of ceremonial of impurity (from sex
pollution) bathe your whole body."* Tayammam does purify and ‘With the
purilication no dirt remains because cleanliness contradicts filthiness. The

objective of tavammam is to remove the abstract impurity; and purification

44 Which is the impurity.
¥75 Qur'an 5:7.
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contradicts the impurity.

[77] If it is said: Prayer with tayammem is a permission like eating dead
animals out of hunger. Permission is the allowing Fo[ what 1s prohibited with
the existing of what prohibits and the preventing of the impediment. If the
impediment were to remain, the prayer would not have been permitted.
Therefore, the elimination of the impediment is known. And it is not permissi-
ble to be said here that prayer is allowed with the existence of what prohibits
it. Because what prohibits is an hindrance which removes the prohibition of
eating the dead animal due to a preponderant conflict. And that is: The
meaning which necessitates the prohibition attached to the dead animal is
present at the time of dreadful hunger as it exists at the time of ability.’¢ The
dead animal itsell does not change, but the condition of thc person has
changed. He was not in need of it, then he became needy of it...4”7 Prohibition
(7)%78 This rejects his proclamation to eat the dead animal®”® and it does not
prevent his proclamation here.*®® Because nothing will happen to him except
death (if he were to refrain from it) since his condition has changed to the
need. And his need prevents the inevitable calamity completely, thus it is tay-

amman.

[78] 1t is argued: This is a wrong qiyas; because he hunted a dead animal

and ate it and the dead animal remained unchanged but only the condition of

476 To survive without eating it.

477 The editor explained that: "two or three words cut off by binder's scissors
or through natural wear of folio’s edge.”

478 The editor noticed that the rest of the sentence was "partly cut offl.”

472 When there is no compeling need.

480

To eat from the dead animal when there is a nced.
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the one who ate it has changed. And here it is only the impurity which has
made prayer forbidden for him; then the prayer became an obligation on him
or permissible by tayammam. 1f his condition were to remain unchangeable,
legally, and the prayer were to be made permissible for him in a certain situ-
ation and made prohibited on him in another situation, then it would be pro-
hibited to call it a cleanser at the time when its use was allowed. And sand
has been made as a cleanser in the same manner the water has been made as a

cleanscr.

[79] The saying of the Prophet, peace be upon him, to "Amr b. al-"Asi|
"Did you pray with your companions while you were in the state of impurity?”,
is an interrogation. He asked him: "Was that true or not?" And that is not an
information to indicate that he prayed while he was in the state of impurity.
But when he informed him that he (al-"Asi) has performed tayamam because
of the fear of cold, it was clear that he was no longer impure; then the
Prophet peace be upon him embraced him. Otherwise, if the meaning were to
be information, and he hid offered an acceptable prayer in the state of impur-
ity, he would not have asked him. If janabah is an absolute impediment for
prayer, his excuse*®! would not have been accepted. And he did not say to
him: "Did you pray while you were in a state of impurity without tayammam?”
in order to let him understand the forbidden situation?® and that is why the
Prophet designated prayer with janabah.® They are saying:®* It is permissible

with janabah sometimes and not permissible at other times. The saying of the

481 That he performed sand ablution because of cold.

482 Whereby prayer is not permissible.

43 To show that the two are incompatibles.

#4 The opponents.
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Prophet indicates prohibition of prayer with janabah absolutely: and that the
interrogation is a "disapproval”. And that when it was clear that he had per-
formed ravammam, it was declared that he was no longer in the state of

impurity; and therefore, there is no disapproval anymore on him with this

(declaration), God knows best.

{80] It has become clear here that the giyas is correct without istikisin
which contradicts it. And particularization of the cause is denotes that this is
a substitute, a cleanser, a permission which stands in the position of water
whenever it is impossible to obtain it in all aspects of its rulings; and it is not
specifically confined to certain rulings of substitution, purification and permis-
sion. And normally, a substitute stands in the position of what il represents in
terms of its ruling, not its appearance. The ruling is the permission to pray

with it*85 whenever he cannot find water or he becomes impure.

[81] That opinion is against giyas and rakhsiy al-\illah undoubtedly; and
the “illah is valid undoubtedly. And for us, when we say: It is not permissible
to have a‘particularization without an effective disparity, il implies two rea-
sons. One of them is that wiien it is confirmed that the “illah is valid, its par-
ticularization is not allowed; such as in this case. Sccond, if its particulariza-
tion is confirmed, its invalidity becomes known. This is the mc;\;}jng of our
saying: A valid giyas and a valid istihsan cannot be together in a casc unless

there is an effective disparity in the legal (issue thercin).

[82] As for his opinion in the case of the manager mudarib in a co-part-

nership,*¢ when he opposes (his partner) by buying what he was not asked to,

45 With tayvammam
46 Mudarabah means a_contract of co-partnership in which one of the par-
ties, the proprietor is entitled to a profit on the account of the capital
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the profit belongs to the owner of the capital and the manager is entitled to a
similar reward unlc:és the profit has exhausted the equivalent (reward of his
labour) then, there w1II be nothing for him. He said: I used to uphold that the
profit belongs to the owner of the capital, then 1 preferred not to. And this

preference is with a disparity which he deemed to be effective. The giyis is

extracted and the istihsan is also extracted; and it is a particularization of an

‘illah whic_:h is extracted with a distinctive deduction. Ahmad b. Hanbal does
not re¢ject this type of istihsan, but it is possible that one or two ‘ilal are
invalid. invalid. In the same manner, he does not reject Iakhsfs al-illah,
which is textually mentioned with sunna*? which has made his prayer permis-

sible. And it is not (prohibited) here except due to the impurity.

[83] The difference is that the mudarib works under instruction, he does
not work on a fixed wage but as a partner in the profit. His labour is for him,
and the owner of the capital owns all. That is why the learned jurféts have
opinions on what is his right in an invalid co-partnership and similar (con-
tracts). Is he entitled from tine profit to an equivalent share of his labour, or
10 an cstimated wage which is a similar reward? The first opinion is certainly
the correct one. And this is givas according to Ahmad's school of law.
Surely, its originality is that all these transactions are co-partnerships not
based on known landlordship wages; and according Lo givas, in our opinion, it

is valid.

[84] Thosc who uphold to the view of giving similar wages are those who

consider it*® a kind of rent (al-fjarah). We say: Qiyas ruling stipulates its

(ra’s al-mal). The other party is entitled to profit on account of his
labour and he is called the manager (al-mudarib).

7 Such as ravammam.

183



1.
,;3
Ay

T

i

invalidity; and the employee involved thereir is paid according to the need. At
any rate, he works for himself in order to be entitled to the share or the profit;
and he works for the owner of the capital as well. He is not like an usurper
whose labour has been designated to the owner of the capital as a donor. But
surely this takes the capital to the work for a reward. And with disobediéﬁ’éc,
it does not take money out of his hand for working for a profit. .But he did
what he was not instructé;i::to d:o, therefore, he must be liable for his aggres-
sion. But when he is not liable, the reward of his existing labour will not be
| put off; in as much that he has been given permission with the 2oﬁlracl to con-
duct bu_sinéss in general, and he does not deny (his former disobedicnce) in

that (tra;nsaction).

[85] It is again from another source; and that is: When he a"_t;ts freély with-
out his authorization,__the action is that of an uncommissione& agent and the
object of the contract sii’ould be stopped. This is one of 1hc two narrations
from Ahmad, and the opinion of most of the learned jurists. It is also the one
mentioned by al-Kharqiyy in his mukhtasar (summary) that the sale by an
uncommissioned and agent its purchase is not invalid but must be stoppéd.
If he sells or buys with the same mongyl,;"‘it must be suspended; if he buys by
debt it must be interrupted and if the b‘ﬁyer allows him, he is permitted; if not,

the buyer must stop it.

[86] As for al-Qidi and his followers, they choose that his free act (with-
. out authorization) is rejected except if he buys by debt. Wha‘i":'al—Kharqiyy

mentioned is more appropriate. But he compared this case among the topics -

in his mukhtasar, with an agent when he acts without his authorization. And if

he allows him and asks iifor his share of profit, it becomes iaw(ul and he

8 Mudarabah.
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becomes » commissioned agent for him. And the agent works only because of

his own share from the profit and therefore, he is entitled to his share from

the profit.

[87] The saying of Ahmad: "I used to uphold the view that the profit is for
the owner of the capital then I later preferred not to”, is a return to this. His
giving of the profit in all cases to the owner of the capital indicates that an
uncommissioned act is allowed when permission has been given, otherwise, the

sale is null and void.

[88] And also, buying with the very same money is permissible, as Shafi'i
and those who support the other view maintain. Thereby, he is liable only to
what he spent from his money. The owner has no more than this; and the

agent will have no profit because he did not do anything.

[89] Related traditions confined to the companions, and those after them,
(al-tabi‘in) on the section of sale, marriage, divorce and others, indicate that
they used to say that the transaction must be stopped especially when the per-

mission from the owner is very difficult to obtain.

[90] Due to this, Ahmad says that it should be stopped here as in the case
of the contract agreement by following the companions on that. The person
who does not understand what the stopping of the contract agreement
involves, proclaims that it is against the qiyﬁs; as in the (case) of a found
object. The speéﬁh of the predecessors, on who allows profit from the prop-
erty of others, is a.‘:iwfoof of the valid free act. According to them, it is allowed

v, . .
since the owner has given him the permission.

[91] Due to this, what Ahmad had preferred became apparent and he later

returned to it, because if the agent became an authorized person by the
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permission and he did not work except with certain wages according to the
owner's satisfaction, then, it is not permissible to deny him his right. This is
based on (the opinion) that if he acts freely at the inception,*’ all the profit
belongs to the owner. And it is one of the opinions in this case; and someone
said, the two of them will donate it as charity; it is a narration from Ahmad.
Some have said: It belongs to the agent, such as in the opinion of Shafii,
while some have said: the two of them are co-partners in it and it is the most

valid of the opinions. And it is traced from "Umar in the (contract of) al-mu-

- darabah,

[92] It is related from “Umar that because the owner has given him permis-
sion in it, he is like a manager. He is not working so as to let the profit be for
the owner as a limited partner. If he were to do that, the profit would have
been for the owner. But he conducted the bussiness in order that the profit
will be for him or the the two of them. The owner has authorized his sale; and
he does not permit him to have all the profit for himself. Therefore, the incre-
ment is realized through the money of this (owner) and through the sale of this
(agent). The 'free act’ is valid, permitted, and therefore, the profit should be
between the two. Those who say: "They should both donate it as charity”, they
make the agent an unauthorized person in it and therefore, a malignant. He is
an aggressor, because the right belongs to the two of them which he should not

trespass. But if the owner has authorized the ‘free act’, then, it is permissible.

[93] And that is in all the actions of the usurper, especially by the person
who does not know him as an usurper. If he ‘acts freely’ on something
usurped with that which changes its name such as the grinding of grain, or

weaving of cloth or similar to that, there are three opinions in that. According

489 Of the contract.
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to Ahmad’s school of law and others, it is said that that (all the profit) belongs
to the owner without the usuper's share and he is liable to the damage, as
Shafii opines. And it is said: The usurper owns it and incumbent on him is its
substitution as Abil Hanifah upholds. And it is said: The owner will be given
the option to choose between the two as Malik advocates; and this is the most
valid, based on the stopping of the unauthorized acts. If the owner wishes, he
may approve his free action and demands from him the deficit as in the case
of the disobedience of the agent. And if he wishes, he may demand from him
a substitute for damaging it and by taking that as a compensation for him.
Thereupon, the owner will be given the optional right of choice on the item of

substitution.

[94] If the owner is pleased with it, would the usurper be a co-partner*®
in his work? In that, there are two views: The more apparent of them is that
the result of his labour belongs to him. As an oppressor, he incurs liability of
(what he usurped) but not by taking the result of his labour and giving it to
someone else without an exchange. Obviously, this is an oppression against
him; and it is an obligation is remove the oppression. The recompense for an

injury is an injury equal thereto (in degree),*! not more.

[95] As for his saying on someone who usurped land and cultivated it:
"The plant belongs to the owner of the land and incumbent on him are the
expenses and this has nothing to do with giyas, [but] I prefer to pay him his
expenses’. To this, he has quoted the text as stated earlicr on the basis of the
hadith of Rafi" b. Khudayj. It necessitates that the giyas which contradicts

this text is invalid if there is no text which indicates its validity (i.e. of giyas);

40 In the sharing of the profit.

491 Qur'dn 42:40.
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and the effective disparity is apparent. Otherwise, when the givas opposes the

text, it is invalid.

[96] As for the corruption of the ruling which contradicts a text, it is unan-
imously agreed upon to be invalid, and also the corruption of the ‘illah
according to the opinion of the majority of those who do not conceive rakhsis
al-illah except with an effective disparity. And this text has opposed the
givas. As for their saying: "The giyas is that the crop belongs to the one who
plants it", they have no text nor similar (proof). But the ruling of giyas stipu-
lates that the crop is either to be shared between the two of them like in the
muzara'ah*® or belong to the owner; because the crop on the earth is like
pregnancy in the stomach; and the throwing of the seed is like ejaculating
semen. If a male (slave) cohabits with female (slave), the pregnancy belongs
to the master of the female not to the master of the male. This is the chosen
(opinion) of Ibn "Aqil and others. But semen cannot be measured in compari-
son 1o the crop; and that is why he stipulates that he bears its expenses.
Surely, the whole of the crop is on the land, its soil, its water, its air and its
sun. As the whole pregnancy is in the stomach of the mother., The sperm of
the father is relatively small, as the grain is small. So also are the trees when
its female is cross-poliinated by its male, the fruits belong to the owner of the
female not to the person who performed the cross-pollination. And the grain

is like the pollinator.

[97] Concerning the saying of Ahmad: "On him lies the expenses of it”,

this implies equal grain and it also implies compensation for his labour and the

2 Muzara'ah is a contract between two persons, whereby one party is the

landlord and the other the cultivator. They both agree that whatever is
produced by cultivation of the land shall be divided between them in
specified proportions.
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work of his yoke.*? As for his saying: "Nothing in this (case) agrees with the
givas", is like his saying in the case of a disobedient agent: "Then I prefer that
the reward should be given to him." His givas, as we can see in the case of
the usurper, is that he should not be given the wages for his labour and for the
labour of his yoke. He' is in opposition to the giyas in this evidence;
because he (the usurper) only works to earn wages, he does not work freely as
in the case of the (disobediént) agent in al-mudarabah; since the grain belongs

to him and he is not an exclusive usurper.

[98] Narration differs from Ahmad as to whether to give (the usurper)
what he has spent or the like of his wage. The text has been established on
the first (opinion); indicating that nothing is due from the crop, but that his
expenses must be paid to him. The giyas ruling stipulates the second (opin-
ion).** Probably, his argument against giyas is from this point of view. And
that the one on which the textual (evidence) received, may be concerning what

he spent and the similar wage equal to (his labour) is due therein.

[99] As for the selling of the Holy Qur'an and that of cultivated land, dis-

tinction has been made between the selling and the buying of the two. The

“illah is present in the selling but not in the buying. The buyer is interested in

the Qur'an, exonerating it and spending his money on it; but the seller
exchanges money for it. The law separates between that (interest) and this
(lack of interest) as it distinguishes between the donor and the recipient of

(charity) among those whose hearts have been weaned from hostility to

49 Animal, especially oxen couple together by the neck for cultivation.

494 Ahmad.

495 Which indicates that the equal payment of his wage is his entitlement.
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Islam,*% and also in the emancipation of slaves and so on.

[100] If it is known that if the Qur'an and the cultivated land were to be
given to him without an exchange, it would be permissible; then the giver sub-
stitutes it with that (exchange) as against that whose possesion is not permissi-
ble such as wine and other (prohibited things). If he spends for him...*”7 the

exchange, his free action will not be except on the seller.

[101] If it is argued: When one cannot obtain a trained dog except at a
price, then it is permissible to give it even if it is not allowed to take it.
Answer: If there is no effective distinction between the two of them legally,
that is how it should be. If it is argued that: there, it is necessary to give the

dog without an exchange unlike the land and the Qur'an, then, this is different.

[102] Despite that, what is confirmed from the companions is that the sell-
ing of the Qur'an is reprehensible. And Ibn "Abbas used both to disapprove it
and again, he used to permit it; and he says: It is only a speculative (legal
decision) and he has a reward for his speculation. This shows that it is a
blameless disapproval. It is narrated from another source: 1 wish that the
hands were amputated in the selling of the Qur'ans; and this is an emphatical
prohibition. That is why there is a different narration from Ahmad on whether
it is a blameless prohibition or it is forbidden. As to whether its buying and its
exchanging is permissible or reprehensible, there are two views: A narration
from Ibn “Abbas indicates that it is permissible to sell it and use its price for

buying another Qur'an. There is no worldly bargain in the exchanging and in

4% Those who might be persecuted by their former associates and thereby

requirc assistance until they establish new connections in their enviro-
ment. (Qur'an 9:60).
7 The editor observed the missing of one or two words here,
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the buying of the (Qur'an). What is more popular is the permission of that;
therefore, no aversion. And surely, the sale is not forbidden but it is disap-
proved as a token of respect for the Book of Allah, because there is no legal

evidence on the prohibition.

[103] Also, concerning the land of al-Khardjiyah,*® basically there is no
legal evidence which prevents its sale. Those among the learned jurists who
prohibit it say: It is an endowment and the selling of an endowment is not per-
missible. And this (prohibition) is confined to the endowment, the right of
selling it which its owner becomes null and void; and that is the endowment
which cannot be inherited nor given as a gift. But as for al-Ard al-Kharajival,
it can be inherited as well as be given as a gift. And in that, the buyer stands

in the position of the seller, he cannot invalidate the right of the owner of the

endownent.

(104) And the School of law of Ahmad b. Tahir permits selling a slave on
manumission by contract*® due to this meaning. Such salc does not invalidate
his right of the stipulation, but he will be with the buyer as he used to be with
the seller. He can be inherited according to the unanimous agreement. How-
ever, when he made a contract with him, those who forbid his sale, imagined it
to be selling of a freec man as those (other people) imagined that an endow-
ment is sold, but the truth is not what they assumed. The sale of the frecdom
is to be enslaved so as to be denied a freedom and the selling of the endow-

ment is to be left unrestricted and to be used by those who do not deserve it.

48 Tt is the land gained after jihad and became préi)erty of the Muslims.

49 gl-Mukatabah is a slave with the contract of becoming free as soon as he

has paid off a stipulated amount of his value.
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[105] As for the land of el-Kharajiyah, its cultivation remains unchanged.
And it is the tax from the land whicil is spent on it, irrespective of whether it
is a tax such as the one applied by "Umar’® or if it became divided as the later
caliphs did with the rural area of Iraq {ard al-sawad), as did al-Mansfir. On
either of the two propositions, the right of the Muslims remains; as it disap-
pears with death and gift. The companions who disapprove of its sale did so
for the reason of preventing the Muslims from participation in the kharaj of
the non-Muslims on agreement with Muslims (ahl al-dhimmah);>® or to repu-
diate the right of the Muslims with the (purchasing of) the land. And "surely,
the buyer, if he pays the khargj, it is a tax and he has adhere not to be humili-
ated; but if he does not pay it, he has violated the right of the Muslims. That
is why “Umar and others among the companions disapproved and forbade the

sale.

[106] As for the sale, non-Muslims with a contract used to sell it, because
the land of al-Kharajiyyah is kept in. the hands of ahl ai-dhimmah." The rea-
son for that, .again, is to keep the Muslims from being pre-occupied with agri-
cultural and trival issues at the expense of jihdd. When the Muslims became
the majority and most of them became non-combatants, and their contribution
of kharaj became more useful to the Muslims in general than when it was
entrusted to the hands of the dhimmis, then, no niore humiliation remains on
the dhimmis as it used to be at the early stage of Islam, except those (Mus-

lims) who prefer cultivation of land than jihad. This is not confined on al-

S0 When the Muslims gained the land in certain area of Iraq, “umar decided
that the land should not be distributed but kept in the hands of the non-
Muslim owners, certain taxes are stipulated on those who are keeping
the land as a share contribution from the profit they gain therein.

301 They are the non-Muslims who are protected by a treaty of surrender and

they are allowed 1o own the land and give the kharaj.
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kharajivyvah, for the Prophet peace be upon h1m said: "No nation will enter
into this profession except that humiliation will abide with her”, ai-Bﬁkhﬁri
narrated the hadith. Despite that, the Ansar used to be farmers .on their
lands; this (condemnaticvu) is of the pre-occupation with worldly construc-

tion at the expense of the jihﬁd. This is not specified with al-kharajivah.

[107] As for the statement of al-Qadi concerning the acceptance of the
witness of all al-dhimmah to a will during a journey, there is no doubt that
the distinction here is apparent. This is part of istihsan and takhsis al-\illah in
which the distinction is apparent. The prohibition from (accepting) their testi-
mony by the Muslims is confirmed by the text; and the permission is also
granted here due to need. Could this be related to all cases of the need?
There are two narrations on that from Ahmad, which are based on the assur-
ance that the reason (al-‘illah) is known. It is non-cxistent in this place, and

this is the viewpoint of the permissibility.

[108] As for the viewpoint of the prohibition, either we may say that: We
do not know the “illah and that it is common, or that we know its particulari-
zation from this case due to the general necessity therein. Notwithstanding, if
the general prohibition is asserted in any, other than this case, it could cither
be through an expression 63’- by a meaning. And there arc no gencral expres-
sions related to the prohibition in the Qur'dn or in the Sunna. No other

(source) remains except the giyas. And in those circumstances, sccking two

Muslims as witnesses is instructed.

[109] It is understood that (witness of a Muslim for a Muslim) is required
only when it is possible to obtain both their witnesses. And this is an obliga-
tion in the case of bequest during travelling. But if it is difficult for those who

are on the journey to obtain both witnesses, or the revocation, then, there is
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no provision in the Qur'an which points to the prohibition {of the witness of
non-Muslims). If there is no (proof) in the Qur'an nor in the sunna prohibit-
ing the witness of ah! al-dhimmah when it is difficult to obtain the witness of
two Muslims, there is no giyas here in opposition to this verse. The compan-
ions and the majority of these after them (al-tabi*in) have applied this (rule).
Those who did not apply it have no textual (proof from) the (Qur'an), consen-
sus or giyas opposing it. They have interpreted it completely without an
acceptable foundation. Some of them say: It is on the testimony of oath. The

three opinions are null and void from many points of view.

[110] As for the saying of those who uphold that: "It is not permissible
under any circumstances to have ahl al-dhimmah as witnesses on Muslims”,
they do not have with them a text, nor giyas to support that (proclamation).
But many people commit mistakes because they are making the specific from
the lawgiver's general (statement). Allah (God) has commanded to seek Mus-
lim witnesses over the Muslims whenever it is possible. Therefore, those who
spcculated, taught that none other than Muslims should testify even if a Mus-

lim is not available.

[111] The case of witnesses is based on the distinction between a situation
of ability (to find them) and a situation of inability. That is why the testimony
of women is acceptable in what men cannot investigate. Ahmad has mentioned
on theil testimony on injury {al-jarrah) and others when they are exclusively
togcther without men such as their sharing of the same bathrooms, or their
assembling in wedding and any other simiiar gatherings. And this is correct;
because there is no text, consensus or giyas which prevents women witnesses
on such occasions. Nor is there in the Book or the Sunna, anything that pre-

vents women's testimony in the punishments absolutely.
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[112] But if he solemnly pledges to murder his son or himself, Ahmad fol-
lows what is asserted from Ibn "Abbas and that is the givas and the text. If he
is able to afford a ram, that is (sufficient) for him. If he advances a loan on
it, an atonement of a ram is on him. This is the most authentic narration from
Ahmad. And that is what is openly expressed by him in many places. It is
said that: On him, is an atonement of a ram in all, and it is said two rams in
all cases, and it is said there is nothing on him. And that is becausc whoecver
pledges to do something, it is compulsory on him to fulfil the pledged or make
a substitute according to the shari'ak. And here, when the object of the
pledge is excusable, it was changed to the legal substitute which is thc ram, as

it is in its similar (cases). And there is nothing here which contradicts the

valid givas.

[113] This section is a section which requires reflection on the general and
the specific, of the wording of the legal (issues), and their meanings which arc
the reasons (‘ilal) for the rulings. It is the foundation from which the sharT'ah
rules of Islam are known. Ailah knowsﬂ best. And praise be to Allah and the

blessing of Allah be upon Muhammad and his family.



Summary ard Conclusion.

. The failure of the proponents of istiisan to explain why they base their
obinions on juristic preference is the rnajor' problem which caused them to be
charged with judging matters without any textual basis. A typical example is
the statement of Aba Hanifah: "Qivas will Le this and that, but we apply istih-
san in this case.””® This quotation of Abii Hanifah is subject to criticisms

because there is no evidence to support his legal preference in that expression.

It becomes clear from our research that the early jurists such as Abi
Hanifah, who lived before Shafii, used giyas as an asl (basic principle) to for-
mulate a rule. And when they say that a case is égainst the rule of giyas (khi-
laf al-giyas), they mean that the rule in that particular case contradicts the
established principle due to necessity. Abd Hanifah used the above expres-

sion often in his application of istifisan 5%

If istihsan is taken as a departure from the rule of giyas, it means either

.. of the following: (a) A rule chosen from two contradictory analogies, in which

case, preference is given to one of them; that is why the one chosen is some-

~ times called al-givas al-mustahsan (the preferable analogy), or (b) an excep-

tional ruling the basis of whose preference has been inferred from the Qur'an,

from the sunna or from the consensus,’™

502 In fact Shaybani mentioned that whenever there was a dispute over Abi

Hanifah's analogical deduction between him and his disciples, AbG Hani-
fah would resort to juristic preference by simply saying: "I prefer to use
istihsan in this case.” ("Ana astahsin fi hathih al-mas'alah.”) For details,
sec chapter one of this thesis, pp. 30-31.

303 See chapter onc page 35.
% Sec Pazdawi op. cit. pp. 1128-1137.
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Discretion cannot be ruled out in deciding matters for which there was no
precedent concerning them in the revé!ations; however, fairness and justice in
accordance with the spirit of the Qur'an and the sumna must be maintained.
The objective of Shari"ah is not adherence to giyas, but judgement according
to what is good and appropriate through the guide-lines of the revelations. To
this effect, Shaybani and many other jurists have used istihisan to signify a dis-
cretionary opinion in breach of givas’® or the necessity to legitimize a ruling

which would otherwise have been forbidden.5%

Our study of Shafi'l’s rejection of istihsan reveals that his attack on juris-
tic preference is based on the threat which the concept poses to the stability he
wishes to inject into fSIamic jurisprudence as a nascent science. This conclu-
sion is supported by his use of istiisan despite his criticism of the proce-
dure.57 Sarakhsi's work, which we have translated above, may be correctly
considered as a rebuttal of Shafi't’s criticism of istiisan. Even though the
author did not mention that fact specifically, he alludes to it in paragraphs onc

and two at the beginning of his work.

Ibn Taymiyah believes that Shafii has two opinions, an older onc and a
newer one. In his old opinion, Shaff'i criticized istifisan while in his later
opinion he used it in legal decisions; therefore, the later opinion should pre-
vail over the former. As for the expression that a certain legal decision is
"against inference by analogy” (khilaf al-giyas), 1bn Taymiyah states that there

is no single valid ruling of Shari'ah which contradicts valid giyas. Therefore,

505 See chapter 1, p. 39.
506 See chapter 1, p. 41,

507 - Usiil Sarakhsi, the selected chapter which has been translated above; sce

paragraph 3. -
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when istihisan is applied in the matters of rent, loan and co-partnership, which
are all based on consensus, one should not say that they are against giyas, but

that they imply particularization of the cause (rakhsis al-'illah).

Ibn Taymiyah explains that the ‘illah which would have made the above
transactions forbidden is the non-existence of the objects of the contract at the
time of the agreement. However, that “illah has been put aside through partic-

ularization. A new ‘illah which consists in need or necessity is given priority

.and therefore, overrides the previous “illah. Ibn Taymiyah argues that there is

“'no dispute among the jurists that necessity permits what would have been

made forbidden. He justifies this by the example of the permission to eat a

dead animal by someone compelled to do so because of necessity.
In a nutshell, the argument of Ibn Taymiyah is as follows:
(a) That giyas is a valid legal procedure.

(b) That istilisan is not contrary to valid giyas; rather the “illah of the latter is

particularized by that of the former.

(¢) That the procedure of particularization of the cause amounts to the proce-

dure of juristic preference; and therefore, istihsan is rakhsis al-'illah.5%

The dispute over the issue of istihsan, which some Hanafis consider to be
against givas, lies in the jurist’s intention and the explanation he gives to the
extracted “illah. If the jurist extracts an “illah from giyas and particularizes it
without explaining how and why.it is particularized, then such an action is con-

sidered weak;*® and this is the type of istihsan which Shafil holds Abi

508 Sce paragraphs 19-21 of his al-Mas'alat al-Istihsan translated above.
592 Secc lbn Taymiyah, al-Mas'alah, op. cit., paragraph 31.
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Hanifah and other advocates of juristic preference to be quilty of.

From this study of the procedure of istihisan, it is apparent that legal rules
in shari°ah are based on “ilal {(causes and purposes) "all of which are founded
on the interests of human beings in this life and the hereafter.” Consequently,
all rules should cease to apply when the effective causes on which they are

based and which provide their raison d'étre, exist no more.

Being a corner-stone in the field of Islamic jurisprudeence, the “illah of a
given ruling must be determined by a jurist either directly from the text or
through reasoning. This latter exercise leads to diversity of opinion; however,
different opinions and interpretations should be used to enhance the flexibility

of shari’ah and not as a source of animosity and hatred among jurists.

Diversity of opinion requires tolerance and gives opportunity not only to
choose from the legal rules based on the interpretations of jurists, but also
from those which are most suitable to the needs of modern society, public
interest and the principles of justice and equality. This is what the procedure
of istihsan stands for. Again, istihsan can be used as one of the means of {ul-

filling the adaptability of shari’ah.

It is undeniable that laws change according to changes in times, places and
conditions. In the light of this fact, Ibn Khaldun rightly comments: “The con-
dition of the world and nations, their customs and sects, does not persist in
the same form or in a constant manner. There are differences according to
days and periods, and changes from one condition to another. Such is the
case with individuals, times, and cities, and it likewise happens in connection

with regions and districts, periods and dynasties.”10

510 Ibn Khaldun, The Muqaddimah : An Introduction to History (New
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If the early jurists, despite their piety and sincerity, have understood the
above reality and used istifisan as one of the means of interpreting the laws,
thereby discovering appropriate laws for their time, then there is no reason
why the same approach cannot bg practised by modern Muslim jurists. Provi-
sions of law should not remain ngad and immutable. The gift of reason given
by God to human beings, and His ehcouragement to pursue rational inquiry
into His creation’!! cannot be confined to the “Ulama’ of the first three centu-
ries of Islam. It is not logical that only such “Ulama’ should be entitled to the
formation of opinion and ijtihad and that the generations after them be

deprived of this freedom.

The early Hanafis were not bothered by the fact that the ‘ilal {causes) did
not operate without excepfions. They were convinced that legal causes are
signs, and that as such, they function almost like the signs of language, which,
it is agreed, are subject to particularizations.52 Modern jurists may emulate
such courageous patterns of the early jurists and thereby adhere to the spirit
of Islamic law by translating the broad objective of the shari’ah into laws that
are capab}gwgf sef\;i;ng' contemporary society.

------

] -rs:,’:-:ii":i"r"i‘xlceton University Press, 1969), p. 25.

s "'Surqu in the creation of the heavens and the earth, and the alternation
of Night and Day, there are indeed Signs for men of understanding, men
who remember Allah standing, sitting, and lying down on their sides, and

contemplate the (wonders of) creation.... Qur'an 3:190.

Mitamad, op. cit., vol. 2, p. 8§34,
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O OO S T PRI | JNCIN Y PR P [ PR [ o

S RPUIN B FRVRRRST i VSR YR C (PRI G P P 5 D [T
N O - I I ] IR AU O PP RO S
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A I e ‘r—:}‘iﬁi"ﬁ:""t—i;—: ‘rI-'J‘:i‘[‘-‘“‘ \51"1 !
el e

-
1 N L
- -

L E vl .-l_.i ’v‘ ;.L Sae Lf ‘_..h.'-.;' d—-’- blﬁ " L-Lh rf..U J—_ﬂ lS! :J,,‘:L'L-’

- LA
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O e R T I B R L
A ool Lot al e
oty WU i Joe g anly AL wa S Suabl LU, 10,
T P SRRy 5 VI TS BT QPO W AU [T T
s S BT U IS, S S e 3], sV e Laad Dpul

.

&

! & written in left margin without points or vocalization.

2 Je a3l Vs partly blotted out with ink, written by another hand in the right
margin, vertical upward position, *

 Blotted out except for the unpointed first letter ( y4°) and the sign (¥) for the
letter sin; the word is written by another hand in the left margin, vertical upward
position.

¢ Pantly blotted out; not written in margin.

b el a2y eaill w355 MS; lapsus calami, the final letter of both words being

superfluous; could also be read il <4ty with no violence done to the meaning
of the sentence; but compare similar sentences in paragraphs 7 and 9,
¢ .= mod. ’
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RV RWNC PR S (RS K TR A [T 8 N R T
OV T P R N PR E SR S R JGREE [N A 1T )
SN Pl e S OLA e DA e O eV plal Loy
O T S - IR T - o VS A R R P AN
Y,
_;f_, I3 r‘L’ ;_Ji l Wi Saabl B g oy ol we 3, 11,
P RICRSORE S I AT R NI R R o ol Ty bl ol Tt pLyt
b 6l dagy 29 ety LG el e Bk, 1y comil s
e sl 3L iy g Jily 6Lk ikl eSlE JLE g w
cod T g Tads B*e:ﬁJ--JLLbH-;—I-;u—‘Jr*‘L:L’-:Lﬂ L

PY

e gy DLV s G5 pall il gy aed
.HJL&J! o f_l,ﬂ FY AN ;,_.G_,li Js g J.s auls R
Badio Glys @ ¢ pile 3 WL IR Sl ! g6 5| 12,
N 7. L B AR Y AL e Gl B ool g
AKLPRRINS RN S & RPN e kst gl 05 ol §'! ¢ a3 1,

RECRIVSS RCIP 11U gl R B TR

dJ] L."LSE” E.gl_, G;y..c Jg r-a.:..a'_ :J] C)"“"‘:"I Lf;).:“ :._1‘_,‘; ‘__3. JL..;J 13.
-..l.Ll ..lf _,‘ u‘a-l‘_ u_‘:,- WL :.’_}\.:‘

RV - VAR PR P L R S S T - 1;31.:” oy g J6 14

1 b : &b MS, The author’s original sentence was 4,&lb @2l Sl ; he then cros-
sed out the sccond and third words, replacing them with 4,2/l w2l OLS but

forgetting to change the vesb from il to ols- to re-establish agreement between
verb and subject,
2 Loy by MS.
3 f3 S, ,)S'JSL, MS.
¢ el 1 NS,
Mod.
U;:-‘.‘—J: a;:f:; MS. w.p.
Yo s wuls MS.
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IBN TAIMIYA'S MANUSCRIPT ON ISTIHSAN

:L;E.*-;.JL_.‘.:A,;;.Q qu.llzdu;{'ﬂ{y&:‘JJ:_::_J
ety e by Oelall gt g by W S ol
oV :JJJ go b, 3 RN e o Sl ol 15,
RS TERPNI R OF et 11 ST € ool iy T2 1 oy ¢ i oy
sl A bl sl Je WL g ) Sl e 5 16.
STTRPU N TR JULRI [ - g WS R K SR & L)) BRSNS
JESRP N FPT 1 RPN U (I VH QT R AU ST 1 SR
R R ST S FRPELC I VN PO T IR
B bV L o YN WG eyl el D 56 S
R R WIRNUI= [ N B PR E i O BV P T S
RPN IR SR g W
oF ot cleads Lol car pad S Sl o W Ly 2 6 17

P A RRCIFCR S SRS 75 IS [P DA PRI
RLE B} ST PP U I :,; FiAU s ool g Fod o ‘r‘L
REVSI tJ}“ AW
Colsial g sl R .J.- Sl gl a5 WS L..., : JU 18,
NERSR S bl dD el T sy s e ¥ 0D L O

g & bl ]
LV TR I PRV Y pieadl G5 of s gy : s 10
Eode S oot ok b 5 de B af oo o iy L gV
Ot HI, LY fe G ol (el — q;é:y‘ Js 4l t A o B

! The context requires the addition of this word, corroborated in the same
quotation cited in the MS on w5/ al-figh attributed to the Taimiya family, Dar
2l-Kutub Library, Cairo, Usal al-figh 150, £° 179a, line 5 from botton of page.

2 ool Lre o & ‘,...nlzu-Jl ‘_,.wL( this insert is written by the author above the line,
between «Sly and LS. See Ibn Taimiya, Ainbaj al-sunna, 4 vols. (Cairo: Biiliq,

1321-22'1903-04), passins, where this trio of Hanbali junsconsults is frequently
mentioned among the disciples of Qadi Abi Ya!la, - :
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S i G bt O e gle¥l dl SL s sy
cpe E O e ol ks L A ey b ity
oo Bk e 1Sl o peendl ke Ll B SO 20,
Tt it s ¢l Jleded 200 Bl Jo e T AL om ¢ sy
LA o e el ] i D) it Wl L5 4 by

(£ 326b) onb! pl a3 S5 U (il heein oLV ol i ligd] 21,

o G G G S Ol Bl 5B e dB L Uy 5l e
wlel ooy AL arad o ;JL‘J' ol g el N e T
G oSN LGSkl Ol a g L et ¢ ety ) e g-g]
U G el L ek G R e Sl § O el i
ge W G gkt B 5 5 LD e Sl Y LY 05 S
carl e pal, WD §2 o0 U g L e TR ORI PR S N
o5 o D parsf e 2[oy] Sk oF el L Jo T

3,3l bl I ¢ Oleneyl
O A T PRV el iy Ml ara¥ s ol ) Ll 22,
Commandl Je day S5 St YearaE Ouipg iy L s U Oleacyl
S5 L e by gl s b OB AR e el o=t d Ol

L Y R L
Nk b Ul ey OLmiVl B g aghy oSG S, 23,
YRR [ ER VIO S P cf.s,zll L paiad et Y~ L3 Ll - WG
G e OF 15 220 e S L OF el ol gy oetd Ty 4 G
g oS by 06 LT 1 de g iy d § el ) Lh ¢ ]
S - A R BT R [N WRRU NS R0 [ 7 I SN PO

T 3wl gout MS.

? oniy: added for the context, The author had begun to write something after
the word J.2¢, but crossed it out. )

3 &Il . (initial mirr); another abbreviation by the author for Malik; compare
his abbreviation for the same name in paragraph 5.
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3 s Y e e oW e ) et e b bl
U VIR SR PN T VRN - USRS SF RSN & BT ¢ SOV
Cum ise S aY bt o e v ool e o A w3
SU e UL arl S5 b e (S L el et e !
il G G S W S G et L e
U0 I dlee VL Kara¥ Sl e E—.;,l o bl ay, 24,
SOE Tl ¥ ge sin eSS ai gl Ly g el UG s
36 0 elall el Jyh el Solesd g U, GE W L
U E A R VTR A K SO DU N
S bk 6 o8 Y bl LU Je e LNl e L) anl W85 L, 25,
B> LM peed aba 55 01 mml LS e A e Ol

W

2. L:Jll-l.;‘“ _’_J wass

_'-:-a] '.-!.:.; v..aLH ,_.o'_;'..c- ‘31 L‘-:.; ILQ-L‘H L-"' J\-— ;J d.ﬂu‘ a;.\ 6.\.“ LLAJ] 26

ChSl S b e e B L bl paiy WS ¢ dpli
SB O g b el G e e B LY L sl S
R ATUREK SRE RPN o W TN NN Rt ISR L RPN WO
ATl O el 3 ara¥ ] g Ty L G Y5 0y S LA
Al ol b pF ol U»L.JI N A R RS IR R |
SR PRI s ¥ Lo ol o2 1)1 0k oty i o o
0 Learad 42
B UL il W6 s Lo Je o6 de o L) gl iy 27,
g Sl e ol S e gbs ol Y Gl skl g U ST
MG Sl JU e pbe ply il sl a8l LY L il paandly Jo

-t

.g,al‘\:'JoLlJl‘_}..l,-‘ubch

! Right margin, one line, vertical upward position.
¢ Right margin, bottom of page, horizontal position; added later by the author;
meant to follow the last line of £ 326b.

3 ,ma¥: added because of the context. The author had written lane¥
which he then crossed out, without replacing it with .:‘"-"-‘.
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O e g e g A et Sl ¢ et M g e LY 28
o ST e § T LG il ol LS L Y 08
AL Ll Sl D e o L SO 1§ ganal] 29,
GBI 5 S et D e T SV ol cuaml G s
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G Gk e G0 camSl B s Lo e Al Jdy Vi ood ol

-
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o pA e oSBT B 8 LaE o ol e by (@ Bl oy
P I TP I | S T c...-g'-zl T R P N . I T
o Ny bt b ¥ Gl Gaad S Y A 3P UG 6 Ll edl
Chriy RV Yl GL play e d U o 1 “
S S G e G g el W ey B S gl
oY Y ek Yon 2B o e 1y e
055 by ity e V) oK Y LA LI Slne Yl Sl 30,
SO SE L  peed gl el g G L e padl L
FA oY M e W e S g Ul LA el 20
Cordy Al SR Dot G pBY aup M Lapds paraiidl Bpw o
b or gell G o fy el ety Wz SIE O Dl Wl 331
anly el T oS OF G e My L 0S50 Lol 1 ety e

o b rl'dl-;}'-u'i ffJ-p-“{%U:l*geiﬁ‘L‘-‘ibﬁMé‘J‘u{fu

U Y OF L8 Ll BU bl VI G b7 ot Do 3L
O bl oyl 01 ol 1) ST 15 clals Lo Ob o ool 18] il
LYl el e

Y Ll L Y s Lhe ey e el Ay Gyl Dl <58 13) Ly 32,
e § WE ah bae 3 oa ol B WL LG ;611” Y Jeocanl oy
Spmits Vs il Opj N3 SH Bl Sl de JJs ol f &2 L S 6]
A ol WL LG Gl e el K O e e gt

! T\\';v or three words which remain illegible for me.
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e Ny e K - ._E‘ S ‘-:"‘:"E Gl s as arl Ji ‘:"m by

t AU I C;"i’ waitne Lol Ml — SV Sou el bl Y ol
LS Gheedd B

w383 05D Ll 34 Y e 06yl ;DR ey epalll am Oyt ¢, | 33,

RS LTV JRCET Ay Ry (ET rx_\f e Joy oS et a2

IR (S R E P TER iy YRS PV B TP SN R W S R Y
ol
e e e G el G sl e 80 35 e T L L, 34,
Gh U AN S Ll Sl Tk D] § ol S S
CS S BB LY bam O ol L Ll AL ek W e
VWU PA B PT S St L 1l Uit Jo 3Ly 1S o 13l

¥t Bodes, Tl ol s Ll f6 L s L ble
hele 1~ 3l W el a W ol T Bt Laad gty

T L RPN RS N R L PN [P A L ETE N )

A e Sty LU BlS] g el el U Rl B oy

bl Thpdag s 6o bt e L e s i Bl Wl e 03 e e
I

ol bRt s Tepl G g A Guy e pale o b2

-

ey IS 6T Gpda VR G gen L G L L ¢ S Sy
B e W e il il )l el i pe ey g 35,

——

! a4eily: followed by e at the end of the line, then by ;.:. at the beginning of
the next line.
* Olg y: gy MS; this verb is repeated by the author more than once in

this section, first in the singular then modified to the plural in order to put them
in agreement with the same verb in the marginal note; this is one of those he
failed to modify; see others below.

L4 - a .
3 Lt,.ia: author’s repetition.
4 Left margin, three lines, vertical upward position.

5 ;;.1.-.5“,: modificd by the author to agree with the same verb in the marginal
note.
s kor. X111, 40,

T Sylagt o lag s MS, writien twice, once at the end of the line, and again at
the beginning of the next line; the author failed to modify this onec.
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Y Ji by Ll el LT g O «zﬂlarlﬂz-ﬂ@a s Gy
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Sy ;-?, Siose e S o b 13 )/ Ll gV e
Oy o el e SO U gl e A J L oS
AN Gy wn S Gl s

i o olesls @ TR L e oS 5 il Sz Yl s 11 36,
e ;ﬂl el 1 dyh Lé_..;L;.!I oS3 W My 2oand, PN G 255
S Y 536§ G o pi8 5 A gt 8 BRD 3 L dee L
gL ! [.:L.: BYARY sty by parandl B e v GOl
St and el e Bl VL @ g b geatl ol [as] epsu
il _,,'JJ fol gy e e 3 e oSl 0 t:’tJ.L"_,J’."—Y‘ L’P‘L‘:\L’
PRPSPINCIN G | B QPR J:_,Jl b g s ‘..f, B, L e Y] e
T e [.1: N EIN ui.: TIPS | RSPy I FO R 3 @l ,.Jw

wailly Wl sl A Ty Lo 45880 G W sy Ct, S 5y gead dgady

sl
(Sl

s WY

.&[u_] izl 3r)'...J! dag CJ[F] by ¢4 dsd 3(31..11 J.):L‘JUE‘L’ ,.,‘_..\y_uéiyl_,!l

oo A GY I B L Gl e u g L
5B Sl § s et o of O ST QU 1 gad | 37,
Lol ooy o Lo 2ty ode ¥ 0 Bl o Lol ple of U,y cp
CENYL S eVl BL e I n of gy o L Wl ooy
e bl e g Y
1 Juzs: sic NS (in;tcad of the plural).

* Words crossed out by the author leave a certain awkwardness in the text
(repeiition of the conjunction f43).

3 pots used three tim:s in the passage, written oLl the first two, rb‘-“ the
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VYA I 1 S W (KU 1 R PP S

2
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bl ol Bl n g OF 30 LU 0 U] § S ol s S L il
e i el Vs g OO WS OF L Ll e ey Lokar ST okl

E

3 e SN e s B o end G e el T Sl L S U
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A3 ot fs oL W 5E G e Sl g g o] IS, 42,
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P el 030 il o 1T e oy !,;,.. 02 phe g 6 4 Tl
Je t_,:_‘r.li.i_' Js ‘;, :..l:: Jo gl Lan f LS O B al alyy 45,
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! Right margin, two lines, vertical upward position.
¢ Kor., XLI1I, 21,
3 2t written twice, with words cmsscd out in between,
LIP3 P < MS.
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Yooy ey

Ll 06 ¢ Jo b ot B2 1y Lo ae]y Jal Gz, 53,

oot Jo kI Uey e b el b L apaill e b ) Gy
e o Gl ol e DS LAl 3G S e 2, e
e b e U ES S gy IS e S, W G g I

-

Ty o dsS om O el 4l Loanl | e pome si Jiay 41 LG 54,

VL WSS oSy NS e Ja O S U Ny L e e o S
G W T ol p A L d Y ST e s
ol 32 an

o

Bl LR L G el ot 31 e ST G, S5,
S el LS b K Ly Wl O sl s e
< _;;*. e Lo ol pnl Sl Lzl i l,_(f. (s el S
bt e i,
bt LU A e Loear B 0K O QU] s Gyede 2 2B 56
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|
iay . e @ oapbadl Slomea¥E 08 OF LA Oy S ¢ B L3 0F

e S T Sloe ¥ il Tty ¢ Olme ¥ Ey e ampt ¥
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1 Right margin, four lines, and top of page, 29 lines (mostly single words);
all in vertical upward position.

2 azgilu: MS w.p., instead of 22!l

3 22l MS w.p., instead of gz,

¢ L1e: mod.

5 el b MS,

¢ Three words follow (Olosad! JUzf 1d:)) which should have been crossed out

by the author who crosscd out much of the following line, but failed to cross out
these three words, The sentence which follows includes their meaning,

: vLﬁ,-:_‘:u- MS.; preceded by the words: Ea..a.ﬂ SeseN! Jar & Y—crossed
Out, ) 238
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"".\“' Gl [‘JL; 1..“21'; rn{\;; AN Jn'u a3 a ot 9 2y L..-I', .J_'-‘-i JLL“ o

o LG Loty 3 el b I Ol s b oA g an 5L
b - - -.

a0 o s X L, GRSV T S R PO wliu S
Gl e We Yy gl slet oo o el 336 o s O L
LSey Tob Ll e
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Gl ¥l eemed 3% o S il ol 0% ol L v olee
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0

-.
2 O mod.

239



GEORGE MAKDISI
coily LTl O ol Y G el |y e e QWL 2 LG 63,
Ul Mo o JL od 3 658 Ly . gole Ju 055 sl -3y
S Mo g e Jo ookl Jad Wbl 3 gl Lk oL, e

i e gl S ki Y 4V ety Woeke o U5 UL, oy

sl L
deowli oo oobe UL L ade am S5 g ol SYl 1 L L5 64,

-t -

w4 ol ey W L S5 e Y "Q“‘U’léf—"‘-"-"‘-’;-"‘j‘-"w
Lopar o8 a3 by ol &y w e ood BB Lope gus € 3
.J;Yl o als .

B T e I - I Py PR W R NEN M n, G5,

C“‘J ‘_;_;JJJU_{\.E&.ZU!MJ c_,?_;..JJb_,_«:-wuL_a:.-‘yb J_,_E_lu_’

[£° 330b)

S B el L O e WST b paandl e
5y Ly 2l LIS 0 Y ST gl Oyl iy 66,
pomeall A W 3y Ky Bl ¢ bzl Y gl I L T 0,y
CotY b DSy B ¢ e B ol g 20lee W o e L dud)
s ekl 3 s eV e L O T L S

B o g S L IS

S R VS NPT RPN 8 o a3 L Jas| 67,
JFIRVACISA S e VPV R 1 I PR RO B UL R RSP B
9 e 3 el Ol ¥ BT STl g S B Ol e e
ST 6 W s O L) Sany ot O b o gl
dee Lipnd Lol Jaibe 5 0 o bl OF 0l Ly aely Calar
i e W oo 4 40 U 0B GG s ik

! la:la b MS,

P Ol W Ol YT MS.

3 The marginal note on this folio (330a) does not helong tn this folio; it is
the conzlusion of a note begun mn the lefe matgin &f f'ie 3314,
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. LS el ot u{ Je dla Bl cal By o J”L_,
C : ,'.?'_L;j;:liﬁh.,,t.. r...u;;u&,‘,_.ﬂx,qt&.).w'r,.n|73

P R B TE-I L WL VI N S I 1 L K4

[£° 3314] -.---%Jﬁr—fﬂe ol il 2 ri-lsmr—bp&i-’w.ﬂ;@-
TR Gl oG ldlle U ooy LG L;--;:.;L.‘Jl odnr e ~='-1L_¢
5] 08 W &bl gy oy WG Dol A gl ¢ e b Wy ¢l
[T FRCVURYP P SN B OIS R P\ WS || [ WES8 By DVY
e ol dhbusl el 2 Sl o ) g,

S f g S R Y o gy Vi O e ey T4,
;_,;,.._,.I_,.J.‘.__;LI:JL*LYL,_;{,.I_,..._,_;.:JJLI P .1;»-4-”1
ool b oS Ol gal cae el b ool sl o3E G Lkl &
s SW pnl S g

Ol o e Y g UG e e Y ST € gl a6 O TS,
‘..S:uuap.éuu_,,_:u;,.f;,};‘.uidml‘;;,s'tsxc-:.,:J,;ap
_ AUL S suf ni g BT sl U p Jd c S aaf b e plll
T RPOR R PSR I W T LEULIL S Ul o Sl el
¢, »lf L7 S 1K LBt e JE U JH Js ol Jl.uu'J;
Gy G o d)

e L VLR Y 0 0 S G gy LY G Y oF W6 Ol 76
] B o= Tl day LDk il 5 sy a6 Tl LU Gl
vk Loy Db a8 8 ey Lol a2 U Ll = [y

! The note on the right margin and top of this folio (330b) does not belong
to this folio; it is the continuation of a note begun on the left ma:gm of folio
331a and concluded on the left margm of folio 330a.

3 Kor. V, 7.

3 Two words (?) which remain illegible for me, .
¢ onet ol MS, The author had originally written o'ae 5 &l w.p., then he

added 4.y 5 above the line, but failed to change the verb from the singular to the
dual in order to agree with the two subjects preceding it.
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IBN TAIMIYA’S MANUSCRIPT ON ISTIHISAN

oI 2 8 -

S e il 45 et Lo I_,J+LL.L_..F_'fu!,. KINTER
ekl LT i 0K O @l 3 ¢ Sad ISk Bl Ol L Sae iy
bl asts
lod tasfly LRall e wmll KU dan, Sl sl c g5 o> 7.
s r’*‘ cavkedl 4 WL & i s[t]-_._, JRCER I N R N {

BUESS 05 LU B L e okl sl & L S ol Sae Yy  ou

AL il il ol O aly Ll palals 33all o b Dbl
f Lt g i OB L 5ull Jb g e p U el db gy a2l
Cled e e o Lee L 0K 0Ly Jbe e LS, L s
S0 () dat ¥ G cbaabes K Y G ahes Sy UG (95 ke
I_.pL Jolbl sldl Gl by L Ll <() Pzl s 4Gy () !
ol DS

RIIPREEl I ST 3 R EURR D Sl iy Ll 5 e ) 78,
y» t., Cade g el oSE Gl Sandl Y] b Loy L FY J
. ___.._,1, g A 3> <s¢_n,,.u 155 . '._._.u, Tl o Tl Lol
_,.L&buh?ldbgwrdbg@ufudlpg.wl
Db W o U D> <Pl

pleict €€ il bl el ? U gy e e o iy 79
ux el e IR PSR ¥t VP [ RIS o P

SAT OF 4B w, Lo ol ST L 5 1 &l o5 sl ) s
i__,_ s . f o8 o =

lKorV'i

Sagt last letter cut oﬁ' cither by binder’s scissors or through natural wear of
folio’s edge.
* Left margin, beginning at line 17 of the folio (331a), two lines, vertical
upward position.

¢ Two or three words (?) cut off by binder’s scissors or through natu:al wear
of folio’s edge. ’

b Partly cut off.
¢ Top of folio 331a, three lines, horizontal position, upside down.
? Right margin of folio 331a, two lines, vertical downward position.

8 Right margin and lower part of folio 331a, one line, horizontal position,
tucked under last line of the page.

* Top of folio 330L, one line, horizontal position, upside down,
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o wl Ll SIF ol JL: ‘J ¢l ive Ll o J.... S gy ‘.n-la
XU T R ST 1 L A PRt A ¥ § ¢ G sy g
@' c;;ﬁ:*—’_y,.p*:-*—eu:'c'ﬂlum.}:‘ﬁﬂ‘dl’“&‘“u—l..;
ta Of, . lalk. Gt ol i el (8 Ll G2 Yy o cLu
A% T g% ST g ST o O Sl S <Al
<3l S~ Tyl gy,
sy Ll G SemiYl s pemeall a W T e o 4 8D,
Sl g § i e M gl et b Do Y 1 5,8 4, dy
Judl plie pi Jadly L LoUYl Gl Wl Ko o (Y iy e p
,..‘.»4:3,1 .ul.u_‘:‘ll,gi‘)\-aﬂjb’: f‘“b -45.)}-':5;?&—&
Cos S e D oy D ey LA S 5 81
RN IV BRSSP Y S R oaraf ae Y s Ll B o8
SO P B TR (R E N TV POV S5 PR [ SO 1 ] R
SN o ] g Dntcly o o it ¥ U ey Loy oL
¢ g 4 3
oAb U el & AU el e B optall ¢ Js Ll 82,

Lara®

ST U YN A AP SN X VR NPTV W R W T
I A PRI SRS TR I RSP [ B TP IO A
ol ke bt D pead ay . e Olesc ¥l b Ll
gt 3, YU il Wl S Ol 05 5 oS0 ¢ olaa ¥l L Ju 5, Y

Coatl Yl e ey L e il W Dl gk G0 Zespeail! 2L
[°3316] & bty ¢t § byt oo dee Jou ¥ sl ctatt 3T g 83,

1 Right margin of folio 330b, three lines, vertical downward position,

* Left margin of folic 330a, two lines, vertical downward position.

3 Written between lines 11 and 12 of folio 330a, one line, horizontal position,
upside down; conclusion of lengthy marginal note begun on folio 331a, left
margin.

¢ This paragraph begins on line 18 of folio 331a.

¥ Uncertain reading; if 2 cognate accusative, then it should have bccn;ula
verbal form II rather than IV.
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Sy St il 585 Bl el ¢l g A kS s G oo OV
bl s Ol g OB L art ek L8 tay L WS Ol o G
e MU Ll gl 5l sal ¥ Sl

P R T &" Lt oo Jl 321 B2y Lty 84.
J L Gy i) Jam g6 o U L bl el U el L ol
L S ol e S ol W LU D ey Y
W3S s Y WL sy Lol s e S a5 U 3
o B 555t L B oSy L il 5 ] ad e
FRRRR T I Iy BV g X A (RIS S R
LA g 4 o3 208 L el

58 Uk OF o s s Bl al gy 2T gl o G, 85,
w83 G o L AV s carl e pal 3 ] iy L B apadd
FEC NV W W RN RV T [N PO Gy FU
P PS-SXU TR ISR W W RIS U % WU R (RO
RSO RE

Gl TG e BN cane e Of bl wlsly st G 86,
e Bl Bl a2 e gl § UL i 55 €SI Ll B oS
Sy o4 Tt sl o e Sy ) BG L O3 e O Gra oF
N o i o e Y g W) S L9 Gl

e pom Comnad 8 S ol ) O el s el g, 8.
bl il sl pomy 1 iy LDyl r i dany Ll y
RA [ g PR

550s AN BNy W G U o s S, 88,
Ll LW OS5 Yy Ll 2 ALY ) LE JL ;,_.}.;,.. L Ol ol
T B 5

' l,i-..:,.i_.ms. 24
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So als oy G {_&-J', C-n ol d owldly Gl e 5800 L0Y, 89,
LU ol 15 e L ¥ ¢ skl UG i Hal a,!

cels g Gl LUt oyl Tola § U e Litn Siu arl 1ig, 9g, {‘ﬁ
G cnmdl oy o bed U oghiny oo LA O Lp‘ =u=;l l,,bg
3 paie el G Jo Jds gl § e Sl e e il r.L(.,_, Zl-iliL_
. -JL-L

3Ly Jt.. 5l S ¢ Dl o) s b et L b Ll 9],

foy liny Laie i Sp2 95 S Loy Jag Y] Jon E_,_._, J u,;h:
E IR T IRTRERN (1] RV SO I L o i AU gl s 1 &1 i
o DG 2 L 2 L) -g-'l-—” B¢ bl a ¢ by T e Bl gy g ulu.q
| Se gulall § 2 e LU ey ¢ JISY é&‘_,n,
[£° 332a) Joar § oas o obldll Sle & ol O B 63Y ¢ r g ol 2] 92, .
| G5 il WGl L LT am:_ns‘;.;_,;:su 2l AL o S
.,,s:.s .4 JC,JN XU PRI PSS 0 06 7 e o U )
g SO R (P A el ¢ lia s W Jly ool L
oY ‘:“:"J‘J s 085 o aslll 258 e g UL—'-*-A‘—&” JU oy
‘ Sl Ot I ST B L Uy Y L 3L

Soras B ¢ sl 1 dy § oo L ¥ € qolill sl pour § SIS, 93,
Il T2 b ¢ ks et ey ol kS et O b o pttl

1 Ul i MS.

u:al s lea! MS.

3 Ul LS, : MS w.p., written above the line; the preceding word Jast(= Juu)
" was cvxdcndy meant to be crossed out,
¢ YU L MS,

' Right margin, three lines, vertical upward position. It is possible that the
last sentence was meant to be crosscd out; compare the beginning of the next

paragraph.
s 0’9: mod.
7 O9ied MS.
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LT e Ol ey sl gy MILE WIS T S ey wrl ek g
SO g e o JAS (M ady b S g el
el UL OB L Sl G5 e my ool Ly el 45 L.,.,
de Y dull UL Sl LI B G el G

CAUL Gh G e i L s <Y s il

Sms o cde g U TG0 Ll BS  4 Ul s Bl 94,
R ‘JMQ,.J.JLJLLQ,:, JoJds lzuicdud,wl,
At el dr.lLl.u.uL: L,_,.sv... ,;.Jah_,d; i.a..,_.
el By Y Al d e b .fT,»m». Y oodudl

bt i ey @i ey 8031 o [J}-"l” o5 ol sz gens 4,5 LYy 95,
& 6 sUAJL 6l Cean ) e O gead [6S0] LAY il
5 ot Tt u..;n KPR | P U - K P S cpts ooph cadd
Db of ad Gl B L6 Y OB G L, s e w db

S bl B Je at..., ¢ BBV b SO SuE sl 96,
TR ST SOt P i sl VI D e S0y, Y
Cl g B0 bt o eol Yy on ly ppme o “al gl O ol
okl 8RB LT G gl 59 ¢ ¥t ;_,J 0,50 o b Ly 0,5 o
R ICI WP T (1 QWU 2 ] (S R PR PR L (e R R
v e U g O g Y A ST e gl okest Ly
g Jud! S ¢ ety Wy Why Lals ‘u"ﬁi 3 ol go A :’}"
R R P Y BN E U [T g R R TIPS T PN
PO R R N I P TR I N T 2%

é.,T lisy: MS w.p., should be C“’yl lisy or better still J1ys¥l C"t lia, since
2 sup:r!amc not a comparatwc is needed.

2 3l mod 3 ‘_}u-' Ueaw MS, d

¢ Cf. Kor. XL1I, 40.

* a9 Y GVl oseed s MS wp., written above the line; the preceding words
{¢r ¥ &) were evidently meant to be crossed out.
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B LG g AL LS d ol ¢S o dE dYL,
b ooil booSs 6 padl @ oay by Lell L g AR Ol e Jyie
el
D39 s o oy Led 8 LB shlly Lelall o2 UL 99,
AL G I3l 14 el el § b @Al OB LA Qs ad)  Sae
A sl § S W ey U g Gk gAY LU G il WL
SOGIPY PR I FE I L L B Bl O pesl
A bl Lol Comatl sl ) S ¢slass 100,
fousdl 104 dh B Lhpy SJE :mr..u.\. Y Lo ool ,....F._
il o G o5y
Cd e ga........,ctélr AT O Ja f BG4 0B 101
PRI R A N WERRL i B PR I S 5 PR T
L Mg el GaY 0¥ L o ASU L] e o Bl LS
Ky s OF e gl s Call g BUS Bldll e gt 3T o 202,
cuR Ll Wl Je 34 g bl 4 L.”.i.up _.r.w._, : Ry c..”m Ly
e ptf Bl Vi L Clall bl g8 T ooy e g i
SR S TIR= KPR I FRPUR- RPTP SR SN PR VR N % =0
oty T L ety 2%y ey O] 52 e o) or Lambs Je S A
CALS Y el Sl V0 LUt g s o dlasd gt USW

1 One or two wozds.
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i bate ol Db L9l L;‘f N N R yf’" i, 103.
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Yoo E ik Wl O aly L can Y g YEL Y G L
il Bl G e
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