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ABSTRACT

Author: Ridwan Aremu Yusuf.. .
Title: The Theory of Istihsàn (Juristic Preference) in IsIamic Law.

Degree: Ph.D.

/Sli/!siill (jurislic preference) deviales from and somelimes conlradicls

wdl-çstablished general precepts of law. Il calls for a considerable amount of

personal judgmçnt on the part of the jurist who applies il. In the carly period

of 'sIam, isti~ISiill was identified with ra'y (personal opinion) which frequently

lacked systçmatic guide-lines. Abü ':'anîfah (d. 150/767) does not consider

isti~ISiill as a merdy arbitrary opinion. He believes that it is a procedure of

seuing aside an apparently strict ruling of analogy in the interest of fairness

and justice.

On the other hand, Shafi'i (d. 204/819) adopts a text-oriented approach;

he believcs that a Muslim jurist is guided, not by intuition, but by textual evi-

dellce (clalîl). 'k therefore subscribes to qiyas (inferencc by analogy) and

rejects isti~lsiin. An '.'anafi jurist, Sarakhsî, (d. 490/1096) later wrote a chap­

lL'r 011 the explanation of qiyiis, istil!siin and takh~î~ a/-'iIlah (particularization

of the cause) as a rebuttal to Shafi'î's criticism of iSli~lsiin. Ibn Taymîyah (d.

72~/I327), an '.'anbalî jurist, not only agrees with the iSli/!siill, but believes

that it is in rcalily takh~'î~ a/-'illah. '1'0 this effect, he wrote a treatise on iSlil!­

sim and called it Mas'a/at a/-/stihsiin.

This thesis studies the concept of iSli~lsan as deseribed by the above men­

tioned jurists, and sorne of their works on the subject are translated into Eng­

lish. The purpose of this lhesis is to offl'r an historical study on juristic pref­

l'rl'IlL'l', ils relatiollship wilh qiyiis and lakh~î.~ a/-'illah. This study atlempts to

add l" our knowlcdge of isti/.1SÏiIl and kads us to furlher and fuller analysis of

1\
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why Shiilïï rcjcclcd il.
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Résumé

Auteur: Ridwan Aremu YÜsuf.. .
Titre: Théorie de l'isti~san (préférence du juriste)

dan le droit islamique.

Diplôme: Ph.D.

L' istiJ!sim (préférence du juriste) découle d'un certain nombre de pnn­

eipes juridiques généraux bien établis et parfois les contredit. Cette notion

fait largement appel au jugement personnel du juriste qui J'applique. Au

début de l'Islam. istiZlslin était identifié à ra)' (opinion personnelle) qui man­

quait très souvent de directives systématiques. Abü Hanifah (d. 150/767) ne

considère pas l' istil!Slin comme une opinion purement arbitraire. Il estime

qu'il s'agit d'une procédure permettant de mettre de côté les règles apparentes

d strictes de J'analogie au profit de J'impartialité ct de la justice.

D'autre part, Shiilïï (d. 204/819) adopte une méthode centrée sur le texte;

il estime qu'un juriste musulman est guidé, non par J'intuition mais par la

preuve littérale (dalîl). 11 souscrit par conséquent au principe du qiyiis

(déduction par analogie) ct rejelle l' istil.lsiin. Un juriste 1~,mafi, Sarakhsi (d.

490/1(96) a par la suite rédigé un chapitre explicatif sur qiyiis, istil.lsiin ct

ICIkh.~ï.~ al-'il/ah (particularisation de la cause) qui réfute la critiqu,~ que Shafi'i

fait de l'istil!slill. Ibn Taymiyah (d. 72811327), juriste I~anbalî, approuve non

seulement l' istil!siin mais estime qu'il s'agit en réalité du takh.~ï.~· a/-'illah, Il a

d'ailleurs écrit un traité sur l' istihsiin ct J'a intitulé Mas 'a/ah a/·/stihsiin.. ,

Cette thèse étudie le concept de J' istil!siin du point vue des juristes men­

tionnés ci·dessus; certaines de leurs oeuvres ont été traduites en anglais.

L'object dl' celle thèse est de donner une perspective historique de la préfé·

rence du juristl' ct de ses relati,llls avec qiyiis ct IIIklz.~ï.~· lIl·'il/all. Celle étude

lV
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approfondit no, connai"ance, de ]' iSfil!siill et d~houche ,ur UnL' analy", plu,

approfondie de, motifs qui ont pou,,~ Shafi'i à le rejectcr.
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Introduction.

One of the major questions often raised about shari'ah (Islamie law) is

this: being a divine law, how can its rulings be changeù .0 accomodate moùern

devclopments and cultural diversity? ln other words, can shan'ah rulings pro-

vide adequate solutions to modern problems and modern crises without violat-

ing its divinity'! Can the jurists in Islam interpret the revea1cd laws witlHlut

being charged with lcgislating arbitrarily or with subordination by interfcring

with Allah's decree'? The answers to thcse questions arc not casy; however,

sorne writers on Islamic law have argued justilïably that the doors of ijlihiid

(lcgal interpretation) are never closed. 1 Ijlihüd tal:es different forms. and one

of the means of interprctation of the la\\' is the abi!ity of the jurist 10 use his

discretion within the guidelines of the sharÎah to l'iloose the bettn Iegal judge-

ment in a case which has two possible solutions. This exereÎse. called iSlil.l.liill

(juristic prcferenee), is the focus of this thesis. Jurists in Islam are considered

to be discov.:ring the ru1cs already existing in the revelation, and arc thercfore.

not 1cgislators.

The Qur'iin constitutes, among other things, the l'nduring focus for undn-

standing the commands of God for a given time, place and situation. 111 an-

kind's evolutionary understanding of the divine way continues to widen.

deepen and heighlen with devclopments in the human mentality and in the

physical and human environment. The preliminary pattern of this undersland-

ing l'an be observed in the early development of different human interpreta­

tions of the shari'ah, and the various schools of Islamic law. These differenl

1 'U/all/ü' and scholars, including al-Shawkflni, Abü Zahrah, and !vlul.1am!1lad
Iqbfll, among others, have rejected in principle, the validity of the c!osure
of the door of ijlihüd. Wacl llallflq. 'On the Origins of the Controversy
About the Existence of Ml/jtahid.1 and the Gate of !jli!I[l//," SIl/dia /.lll//IIicl/
63 (1<JS4), p. 12<J.



undc.:rstandings or (fiqh) of (jod's n;velation constitute responses to changes of

time and situations.

Berore Shafi'i (d. 204/820), istil)sÜIl was used as a means of rectifying an

unfair lcgal judgement that arase from the application of qiyüs (Iegal reason­

ing)2 and thercfore, istil)sân signified a cleparture from the established rule of

qiyüs in favour of justice. According to the definition ascribed to Abü l:Ianî-

fah (d. 150/767), isti~lsün was "that which is agreeable to human bcings."3 This

definition exposed isti~lsân to a serious attack and criticism. Shafi'i thus con­

demned it outright and wrote a section in his book Al-Umm whercin he criti­

cized istil)slill. He called the section: Bâb ib{ül al-isti~lSÜIl (Chapter on the

Refutation of Juristic Preference). Instead of istihsÜIl, Shâfi'i subscribed to

qiyüs as a method of s(llving problems wlùh are not directly covered by the

ll:xts of rcvcIations.

Duc to Sh[dïï's attack on isti~lSÜIl, the later J~anafîs such as l'azdawî (d.

4l-12/1Ol-IX) and Sarakhsi (d. 490/1096) seem to have agreed to re-define isti!)-

SÜIl by identifying it with qiyüs. lIence, they dcfined it as a qiyüs that is

stronger than another.4

As a rehuttal of Shiitïï's criticism of isti~lSÜIl, Sarakhsî wrote a chapter in

his book u.~/Ï/ wherein he explained the !Janafîs' concept of istil)sÜIl and

laklz.~Î.l· al-'illah (particularization of cause). He approves the usc of iSli~ISÜIl,

.: Ihn Idris Shafi'i. al·Risülah, cd. M. Killani (Cairo: Mu~lara Babî al-J~alabî,

19(9). p. 206. In Shafiï's tcrminology, qiyüs and Ijti!züd are synonymous.

.' SIWlllS al-Din Sarakhsi, al-Mab.\ïï!, 30 vols. (Cairo: Malba'at al-Sa'adah,
1324/1905). 10:145. Sarakhsi (d. 490/1096) is a rcknowncd follower of
Ahü J.lanifah who has written on the subjeet of Isli~ISÜIl.

., Ahü J.lllsayn al-Ba~ri, AI-MII'({jllllld fi U.~ftlill-Fiq!z. ed. M. I:Iamidllllah, 2
vols. (Damas: Institut Francais de Damas. 1964-19(5), vol. 2, p. X39.
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but he does not believe that it is the same a, laklz.~Î.~ a/-'illa/l. In his above

mentioned book, Sarakhsî says: "whoever advocates the idea that iSli/)siin i,

taklz.~Î.ï a/-'il/ah is mistilken."5 He argues that the method of particulari~ation

destroys the 'illah and thercby makes il unsuitablt; for iSli~lsiin. An examplt;

given by Sarakh,î to illustrate thi, point is as follows: The ldtover, of food

and water of a wild bird are impure and therdore prohibited according to

qiyiis. The implied analogy is that it has been mentioned in a prophetie tradi­

tion that stray eats are unclcan. But the former qiyiis which prohibib Idtovers

of food of a wild bird was rejectcd in favour of another qiyiis now called isli/.I-

sim which permits the consumption of this food. The explanatory rcasoning

givcn i, as follows: When cats and other pets eat or drink, their tongucs are

covered with the food, thus causing its impurity. Birds, however, use thcir

beaks, which are formed of bone; and when they cat or drink, only the bonc

cornes in touch with the food. Since bone, are con,idered ciean aecording 10

the saying of the Prophet Mul.lammad, the food from which the bird, eat is

also c1ean and, therefore, permitled for consumption.('

According to Sarakhsî, this permission is a legal result of iSli/)sÎln which

has annulled the previous qiyiis with its entire 'illa/l. Therdorc, there i, no

need for partieularization of the 'il/ah; rather iSli~lsiin bere j, ba,el! on tex tuaI

evidencc or on the equally strong doctrine of conscnsus. 7

Ibn Taymîyah (cl. 728/1327), not only challenged Shafi'i's criticism of

islï!)siin, but also argued that Sarakhsî's position of separating i.\li~lSiin from

5 Sarakhsî, Uj"lïl, ed. Abll al-Wafii al-Afghanî, 2 vols, (Cairn: Ma\ba'at Dar
al-Kitab ,11-'Arabî, 1372/1951), pp. 208,241.

(, Ibid., vol. 2, pp. 207-208.

7 Ibid., p. 202; Ma!Jslï(, op. cil., vol. 10, p. 145.

3
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IUkhyÎS al·'il/ah is inwrrect. Ile believes that the isti~lsÏin whieh Shalïï

rejected is in reality takhYÎ.) al·'il/ah. ~

An illustration given by Ibn Taymiyah to affirm the relationship between

isti1]slin and takhYÎ.) al·'illah in eonncction with qiylis is as follows: Accord­

ing to qiylis, the producc of land takcn by force belongs to the usurper if he

has cultivated thc land. Howcver, according to isti~lslin, the producc belongs

to the owner of thc land, and the usurper is entitlcd only to a wage. Qiylis is

put aside in this case duc to a tradition l'rom the Prophet Mu1)ammad who

said: "He who eultivates the land of other people receives a wage; the crop is

the (propcrty of thc) owncr."9

In the above examplc, the 'illah in the original qiylis has been particular­

ized by the 'illl1/z in the IJadith; therefore, one cannot rulc out the affinity or

the rclationship bctwecn isti~lslin and takh.)Î.) al·'illah in connection with qiylis .

Ibn Taymîyah has noticed the importance and the urgent need for examining

the above relationship when he says: "These are principles" (i.e. istihsÏin,

qiylis and IUkhy1.) 111-'illl1h) "about which there has been great confusion on the

part of jurists and there is urgent need for examining them with respect to

many questions of the sacred law, its fundamental principlcs as weil as its gen-

eral application."JO

It is our intention in this thesis to fill this gap by studying the concept of

istilJstin historieally in connection with that of qiyüs and takh.)Î.~ al-'illah. Ta-

N Ibn Taymîyah, Mas'alat al-lstilJsÏin edited by G. Makdisi "Ibn Taimiya's
Autograph Manuscript on Istil.lsan: Materials for Study of Islamic Legal
Thought," in Arabie and lslamie StlIdies in Honor of H. A. R. Gibb, (Cam­
bridge: Hamml Un Ïlwsity Press, 1965), p. 464.

o Ibid .. p. 457.

III Ibid .. p. 454. the translation is that of the editor on page 446.

.j
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king into consideration the different schools of law which Sarakhsi. Shafi'i.

and Ibn Taymiyah represent, namcly: the l:Ianafi. Shftfi'i and J:lanbalî schools

rcspeetively, wc have sclectcd sorne of their writings on isti/,lsâll for our study

in this thesis. The selected writings of these jurists arc then translated into

English for a better undcrstanding of the subject by non-Arabie speakers.

A survey of Western scholarship on tl,e subject reveals that isti/,lsâll has

been taken as an "expression of expediency" by sorne writers. For instance,

Brunschvig believes that "isti(lSân consists in adopting without an underlying

text or formaI reasoning a solution judged goOd."l1 Wc do not think that the

procedure of isti/.lsân should be taken as a licentious lcgal practice nor as

expcdiency. To take this position is tantamount to adopting a face-value judg­

mental approach. Advocates of isti/,lsân claim that preference is merely a con-

venient technical term; il is not to be taken in the sense of "1 happen to pre-

fCL" 12

Other writers on Islamic law such as Emile 'l'yan and Nocl Coulsoll

believe that the notion of equity is incorporated in the concept of isti/,lsâll, or

that equity, which is sometimes expressed as public utility or eommon good, is

equivalent to isti(lSân and that it depends more on the jurist's conscicnce than

on stipulated guidelines l'rom the Qur'an and the Sl/lIl1a. For instance, 'l'yan

believcs that more than one solution to a problcm may be derived through the

concept of isti/.lsân without falling into a mistake; whercas there could be only

one solution through the process of qiyâs beeause the latter depends

11 Robert Brunschvig, "De l'aquisition du legs dans le droit Musulman Ortho­
doxe," Mémoires de ['Academie Internationale de Droit Comparé 3, pt. 4.
(1955), 109; quoted from A. Zysow The Economy of Certaimy: A~l IlIt.m­
dl/ction to the Typology of Islamic Legal Theory, (Harvard Ul11VCfSlty,
1984, unpublished dissertation), pp. 399-400.

Sarakhsi, U.ylÏl, op. cil., vol. 2, p. 200.



exelusivcJy on the text of an already existing rule and does not change with

tirne. 13 This interpretation of istilJsun suggests that it is subjective because it

depcnds greatly on the jurist's conscience rathcr than on the Our'an and the

Sunna.

A sirnilar observation has been noticed in Coulson's description of istilJsun

when he says: "in sorne cases strict analogical reasoning might entai! injustice

and that it was then perrnissible to use a more liberal form of reasoning.

Although this conception came close to being the same as the ra 'y of the

ancients, it was now dressed up in more sophisticated terminology and ealled

istilJsun ("seeking the most equitablc solution"), or Isti!illi~l ("seeking the best

solution for general intercst"). But this was no longer regarded, in theory, as

giving human reason sovereign play. "Equity and 'the public interest' \Vere now

seen as the purposes of Allah whieh it was the task of jurisprudence to imple­

ment in the ahsence of any more specifie indication in the Our'an or the

Sunna."I.1 Our understanding of istil.lsun is contrary to the interpretations of

the a1Jnve two writers. We believc that isti~lsun can be applied in conformity

with Quranic guidclines but not as the mere choicc of a jurist.

Examining Joseph Schacht's opinion on isti~lsün, one finds that he has (wo

diffcrent opinions. Initially, his description of istilJsun happens to be in agree­

ment with that of Tyan who believes that isti~lsun is the jurist's choice.

Schacht says in The Origins of Mulzammadan Jurisprudence (ha( istilJsün is

n:asoning which "reOects the personal choice of the lawyer, guided by his idea

of appropriateness, (thercfore) called isti~lsün or istilJbüb 'preference'. The

Emile 'l'yan. "f."léthodologie ct Sources du droit en Islam", Stlidia Islamica
JO (1959). p. 95.

1·: Nol'! Coubon. Con.f7icts and Tensions in Islamic Jurisprudence (Clzicrlfio:
University of Chicago Press. 1969), pp. 6-7.

(,



1
term istil.lsun thercfore, came to signify a breach of strict analogy for n:asons

of public interest, convenience, or similar consideration:15 Schacht later

changed his opinion to conform with that of Paret who states that isti(lsun is

strictly controlled within the bounds of the Qur'fin and the Sunna. 16 111e later

opinion of Schacht in his Illtroduetion ta Islamic Lah' reads as fo!lows: "how-

evcr, mueh eonsidcration of fairness and appropriateness entered into the

decisions of the earliest lawyers, in the fully devcloped system the principle of

isti~lSïl/l (and Isti.~IU~I) is confined to very narrow limits and never supersedes

the reeognized ru1cs of the material sources (Koran and sunna), their reeog­

nized interpretations by the carly authorities, and the unavoidab1e conclusions

to be drawn from them; it often amounts merely to making a choice between

the several opinions hcld by the ancient authorities, that is to say, iklztiyur.

Oceasionally, too, custom is taken into aecount by istil.1SUI1."17

Chafik Chehata takes another approach in his description of isti~lsun. Ile

belicvcs that il is eomposed of various aspects which accommodate the idea of

justice and utility.18 He states that: "istil.lsun is a method for extracting the

spirit of legal theories (l'esprit des théories légales) from the tcxts of the law,

Chehata emphasizcs that this "spirit" must be sought within the texts of the law

itself."19 His apprJach suggests that isti~lsun may still be justified as a personal

15

16

17

18

l' 19
. ..-

Joseph Schacht, The Origins of Mulzammadan Juri.\prudence (Oxford:
The Clarendon Press 1950), pp. 98-99.

Encyclopedia of Islam, New Edition, "lstibsân and lsti~lâl)," by R. Paret,
vol. 4, pp. 255-259.

Joseph Schacht, An Introduction ta Islamic LaI\' (Oxford: The Clarendon
Press, 1964), p. 204.

Chafik Chehata, "L'équité en tant que source du droit banalïte," Studia
Islamica, 25 (1966), p. 123.

Ibid., pp. 91-94.Quoted from John Makdisi, "Legal Logic and Equity lJ1

lslamic Law," American Journal of Comparatil'e Lal\', 33 (1<)85), p. 72 .

7



intl:rprl:tation of thl: tl:xts of thl: law which is !TIore flexible than reasoning by

analogy.

From the abovc survey of the writings of sorne of the Western schoJars on

isti~ISUIl, Wl: have noticed that they ail agree that isti!Js{l!l is a procedure for

maintaining justice when the outcome of qiyus Ieads to the opposite. How­

ever, there arc arcas that have not been touched upon; e.g., What are the Iim­

its which the use of reasoning imposes on isti!Jsiin, or vice-versa? What does

Ibn Taymîyah mean by saying that "no valid qiyiis will be contrary to shari'ah"?

Ir isti~ISÏJIl rcally predominates over qiyüs, why is it not accepted in the same

way as qiYÏJs'! What is the relationship among istilJsiin, qiyiis and takh~ï.~

a/-'il/ah'! Why is the study of isti/.1SUIl so important in the field of Islarnic law'!

Ali these questions arc part of the subjects which we will consider in tbis the-

SIS.

The study of isti~ISÜIl nowadays is important especially in the West where

there is a great interest, duc 'to the crisis in the Muslim World, to know more

about the Islamic system of justice. The advocates of juristic preference argue

that the application of qiyus has often failcd to accommodate fairness and

equity, and therefore, isti~ISÜIl may be used to serve that purpose. The laws

from the primary sources of Shari'ah, i.e. the QU;.ïn and the SUlllla cannot be

changed because such laws arc considered divine. However, rulings from the

subsidiary sources such as istilJsüll and Isti.51u~1 (equity) arc eonsidered flexi­

ble. Their t1exibility depends on knowledge about the reasons Ci/a/) for whieh

such rulings arc decreed. Once the reasons are known, legal reasoning can be

used to extend the rulings of the original sources to new cases that arc not

speeitïl:ally ll1entioneù in thl: rl:veakù texts. The motives behinù certain ritual

actions. hO\\'l:vL'l". arl: unknown anù therdore not subject to rational ùeùuc-



tions.

In arder to sho\\" the limits and the raIe of reasoning in the extension of

textual values, the issue of qiyas and the raie of 'illah therein are treated lïrst

in this thesis. Fo!lowing this discussion come the definition and analysis of

isti~zsün, ils historical Gcvelopment, the pre-Shafi'i practicc of istiJ.lsün, his

attack on the concept, and discussion of raklzsi.r al-'illah. SeJccted writings of

Shiifi'i, Sarakhsi, and Ibn Taymiyah on the subject arc translatcd into English,

are commented on, and are fo!lowed by concluding remarks.



CHAPTER ONE.

QIYAS: DEFINITION AND ANALYSIS.

Qil'lis literally means 'to measure', 'to compare', and 'to weigh'. In the

legal reasoning bcfore Shafi'i (d.204/820), the definition of qiylis in a formai

technical manner is non-existent because isti1Jslin was generally used at that

time in the sense of a paralIel, a precedent or a method of reasoning by com­

panson. The logical idea of major and rninor premises with the cornmon

essential factor had not yet come into existence with respect to qiylis. For

instance, Abu J.1anîfah (d. 150/767) maintains that if the mother of a child

(umm al-lI'alad) embraces Islam in enemy territory and migrates to the Mus­

lim territory, then in case she is not pregnant, she can marry if she desires,

and no 'iddah (waiting period) is binding upon her. Abü I:Ianîfah, according

to Ahii Yusuf, (d.182/798) argues thus on the basis of a hadîth from the

l'rophet. But Awziïî differs from him on this point and remarks that if a

woman !caves her country for the sake of God to proteet her religion, her case

is parallel to that of the V/omen who migrated from Mecca to Medinah during

the life of the l'rophet. She cannot marry, he adds, until the expiry of her

'iddah. He elaborates his argument by citing the female emigrants who had

gone to the Prophet at Medinah while their husbands, who were non-Muslims,

lived on in Meeca. Furthermore, the Prophet returned the wives of those per­

sons who heeame Muslims, and they still observed the 'iddah. 2ü This example

shows that qiylis in the carly schools of Islamic law consisted of the presenta­

tion of a paralIcl case without any specifie restrictions; but that conditions and

other restrictions on the impIcmentation of qiylis werc lutcr imposcd.

Ahü YÜsuf. al-Rut!t! 'ali1 5iyar al-AlI'~ii'î, cd. Abü al-Wafii al-Afghânî
(llaidarahad: Lajnat II,lYü' al-Ma'ârif al-Nu'mâniyyah, 1357/1938), pp.
l)l)-100.

10



Similarly, l\lalik (d.179/795) used qiyüs to mitigate a punishmcnt prc­

seribed by the Qur'an, namely, amputation of the thief's hand. In one of his

deeisions, Malik says that if a labourer or an employee working along with a

person steals the latter's property, his hand will not be amputated. This case

is not, he adds, parallcl to that of a thief but to that of an embezzlcr; and the

hand of an embezzlcr is not amputated.21

From the abovc two cxamplcs, wc can scc that the use of qiyüs was

unrcgulated and unrestricted, and that this was cornmon among the jurists of

Iraq and Mcdinah. Sometimes words such as mathal (like), billlafl~ilah (with

degree) arc used to denote the similarity between two parallel matters. This is

the rcason why Shafi'i eriticized the carly use of qiyüs. I-Ie laler imposed

rcstrietions on ils praetice.

As for the dcfinition of qiyüs, no logieal dclimitation was glven hy the

carly jurists, including Shflfiï who used the word ijtihüd as a synonym for

qiyüs. This usage ercatcd confusion. For instance, when he was asked: Wh,lt

is qiyüs'? Is it ijtihüd; or arc the two diffcrent'? Shalïï replied: They an: two

terms with the same meanillg. His interlocutor asked: What is their common

(basis)? Shafi'i rcplied: On ail matters touching the (Iifc of a) Muslim, there

is cither a binding deeision or an indication as to the right answer. If there is

a deeision, it should bc followed; if therc is no indication as to the right

answer, it should be sought by ijtihüd, and ijtihüd is qiyiis. 22

"....

21 Malik b. Anas, al-MlIh'aua' (Cairn: J)ür Il)yü' aI-Turüth ,tl-'Arahi. 1051),
vol. 2, p. 841.

Shafi'i, al-Risülah, cd. M. Shükir (Cairo: Ma\ha'at Mu~\afü Bühî al-l,Ia­
labî, 1040), p. 477; Majid Khadduri, j:;lalllie JlIri.ljJrlIdence Shiijïi's Ri,liilli
Translated with an Introduction, Notes and Appendices (Baltimore: The
John IIopkins Prcss, 1961), p. 281>.
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I/ow.:v.:r, ShfllÏ'i has glV.:n us th.: ingredients of what constitutes qiylis

when he says: If in any command given by God or His Prophet, there is an

indication that the eommand was given for a certain idea or reason (ma'na),

and a new situatIOn for whieh no textual rule exists, arises, the law about the

similar situation already covered by the text should be applied to this new situ­

ation, provided it has the same idea or reason (ma'na).23 This statement

implies that he had a clear notion of qiyas in his mind. From the above state­

ments of Shflfi'i, we can infer the definition of qiylis as follows: Qiylis is a

method of seeking a rule of law about a new situation not eovered by the text

by applying a rule of law about a situation already covered by the text if it has

the sam.: reason or idea (ma'na) as the new situation has.24

1n th.: third century al'ter the Hijrah, the four parts of qiylis began to take

shape. Abü Bakr al-Ja~~fl~ (d.370/955) gave his own definition, stating: Qiylis

is nothing but the application of the parallel case (far') to the original (a.~l) on

the basis of the id.:a or reason (ma'na) which appears in both cases and neces-

sitates equality between the rules of law concerning them.25

In the fourth c<:ntury after the I-lijrah, the word ma'na which Shafi'i used

to mean the reason linking the original and the parallel cases ehanged and

became an 'i/lah (effective cause). Abü I:Iusayn al-Ba~ri (d.436/1044) in his

definition of qiylis, says: "Qiylis means applying the law of the original case to

the parallel case in order 10 achieVl' (tal.l.~ïl) the same ruling in bolh cases by

reason of their similarily of an 'i/lah (effective cause) in the opinion of the

24

al-RisÏllah, op. cil., p. 512.

Ibid .. p. 512.

Abü Bakr al-Ja~~fl~. u.y/Ï/ al-Ja.j·.~Ïl.j·; Ms. Dflr al-Kutub al-Ma~riyyah, /I.~/Ï/

al-.fïqh 229. fo!. 267; quoled l'rom Ai)mad I;Iasan "QiYÏll' in lslamic Juris­
prud.:nee". lslalllic SI/ldies 19 (1980), p. 7.
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jurist."Z(' He also divides qiyiis into two categories. namL"!y: qiyas ((ml (w-ex-

tensive) and qiyiis 'aks (co-cxclusive).

In the fifth century al'ter the Hi.irah, Ghazali (d. 505/1111) enumerates the

Our'an, Sunna and Ijmii' as the sources of law and deals with qiyiis separatcly

under the category of 'methods of deriving rules' (ruruq a/-istit/zmar -literally.

methods of seeking fruits). Thus, he considers qiyas as a mcthod of deriving

rules of law l'rom the original sources and not a source of law by itsclf. Z7 He

objects to Shafiï's usage of ijtihiid as a synonym of qiyiis. Ghazali says: Ijti­

/ziid does not imply the partieular meaning of qiyiis; it simply inJicatcs an

effort which is only a state of the user of qiyiis (~la/ a/-qayyas).z~ By this argu­

ment, Ghazüli tends to show that Shafi'i's definition of qiyiis is logically defec­

tive. Il is not exclusive (mimi') as it ineludes questions bascd on personal

opinion calkd ijti/ziid, and is not exhaustive (jiimÏ) as it does not include

sorne kinds of qiyüs such as patent analogy (qiyüs a/-jalî) in which the user of

analogies does not spend any effort to find the rule of a new case. Ghazali

thercforc gives two definitions of qiyiis: (1) "Qiyüs means to establish (ithMt)

for the parallel case the law of the original case by rt'ason of their sharing thL'

effective cause of the law; (2) "Qiyüs is the agreement of the ruling of a known

case with a newly discovered case by establishing or negating the same law

l'rom those cases on the basis of a common Iink bctween them."z"

In the sixth century of the I-lijrah, a fresh theory about qiyüs, difrcrent

2ü

Z7

Abü lJusayn al-Ba~ri, a/-MII'tamad fi, op. cit., vol. 2, p. 697.

Abü ~Himid Ghazali. a/-MuslI/·lIa min 'Um al-U.jlÏl. 2 vols.
Ma!ba'at Mu~!afâ Mu!;Jammad, 1937), vol. 1, p. 6.

Ibid .. Il, 54.

Ibid .. Il, 54.
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frorn the previous one, appeared, During this period, sorne scholars such as

aI-J\rnidi (d. 631/1234) and Ibn al I:Hijib (d. 646/1248) thought that qiyiis was

an independent source or basis of law like the Qur'an, and the Sunna. Al­

J\rnidi defines qiyiis as "the equation between the original and the paral!el

cases in respect of the effective eause derived from the law of the original

case".3D The terrn 'equation (mu~iill'at, istill'ii') of paraUcl case with the original

case', brought another change in the theory of qiyiis. Earlier, it was thought

that qiyiis rneant equalization (rash'iyah) of the paraUel case with the original

case by the effort of the nllljrahid. The new theory of equation inlluenced

later thinkers sueh as 'Açlüd al-Dîn al-Iji (d. 756/1357), Taftazanî (d.

790/13ÔS) and Ibn Humam (d. 861/ 1456). They aU maintain that qiylis is an

independent souree of law like the Qur'an and the Sunna, and that it means

equation between the paraUel and the original cases in respect of the effective

cause.

ln sumrnary. the historical development of qiyüs indicates that it started as

a rudimentary comparison betwecn paraUels, and gradually admitted the "c1as­

sical group of four Il.~'/Ï/''. This acceptance happened as a result of a compro­

mise between the unrestricted use of personal opinion (ra'y) and rejeetion of

ail hurnan reasoning in law.31 The linking factor between the original and the

parallcl cases known as ma'na later beeame an 'illah (effective cause). We

may now discuss the definition of an 'il/ah, its characteristies, how it can be

idc'ntilïed and thcn summarizc its historical developmenl.

... 31

Sayf al-Din al-J\midi. al-J~lktÏlII Ji U.~ÏlI al-A~lktÏlII (Cairo: Matba'at
al-Ma'üri!'. 1'>14), vol. 3, p. 273 .

Schachl. An !lltrodIiCliolI. op. cil., pp, 60-64.
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Definilion and Analysis of'illah (EffcCliv/? Callse).

\Vhat is 'iI/ah in Islamic jurisprudence'! The different ddinition, and

opinions of the jurists regarding what constitutes an 'iI/ah are evident in the

etymology given to the term. In the medieval period. 'il/ah was ddincd altcr­

nately as sabab (mediatc cause). amiirah (sign).32 dii'ï (motive). bii'ith (driv­

ing force or motive), manii( (basis), da/ï/ (indication), mlÏjib (that which

necessitates or obligates), mll'arri! (signifier), jiilib (causative factor) and

mll'aththir (effective cause)."

Thcre are three other words, each of which has been used by the jurists to

define 'il/ah literally and juristically. First, in the literaI sense. 'il/ah means

'iirù.l (an accident) by which the quality of an object changes from one condi­

tion to another when an 'il/ah is applied to that objecl.3• On the ha,is of this

literaI mcaning. 'i/lah is ddined in law as "a quality which dfects a rult: of

law". ln other words. 'i/lah determines the rult: of law, by changing the law

from particularity to generality or vice-versa. For instance. wine is prohibited

because of its intoxicating quality, and. thcrdore. any othcr liquor that intoxi-

32

33

According to Abü I;lusayn al-Ba~rî. a/-Amiirah (sign) It:ads to prohahility
(of intended rule) and that is why a/-amiirah is different from demonst ra­
tive evidence dalii/ah. The theolO\!.Ïans cali whatever Icads to prohahility
al-amiirah irrespective of whether It is related to speculative reasoning or
divine law (shar'). However, the jurists cali subsidlary sources (a/-amiiriit
al-shar'iyah) wch as qiyiis and isolated 'Jadïth proofs (adilah). They do
not regard speculative reasoning (amiiriit a/·'aq/iyah) as a proof.
MlI'tamad, op. cil., p. 690.

Shawkiinî, Mul.lammad b. 'Alî, Irshiid a/-FII~11Ï1 ilii Ta~llfïa a/-/Jaqq min
'Ibn al-U.l'lï/ (Cairo: Idiirat al-Tiha'at al-Muniriyyah, 1347 1\.11.), p. lill;
A1)mad I~asan, "The Legal Cause In Islamic Studies," Is/amie SlI/die.1 l 'J
(1980),250.

,. Fakhr al-Islam 'Alî b. Mu1)ammad al-I'azdawî, U.yii/ a/-Fiqh. On the mar­
gin of al-Bukhiirî Kash! al-Asriir, 4 vols. (Cairo: n.p .. IUI.,), vol. 4. pp.
1290-91; 1.lasan, "The It:gal cause in lslamic Studies' op. cil.. p. 24il;
Irshüd a/-FII~lii/. op. cil., p. nn.
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caks will be: forbidde:n wbe:neve:r the: cornmon factor of power to intoxicate is

d<:te:rmine:d to be: pre:sent the:rein. As for the second exampIe, a dead animal

is gencrally forbidden for consumption unIcss there is a compelling necessity;

the:rcfore, the cating of any other forbidden things will be allowed at a particu­

lar time of necessity when one is about to die due to hunger and starvation.

The rule of Iaw is restricted to the case mentioned in the texts before the

determination of the 'il/aIl. Once the 'il/ah is determined, the ruIe of the Iaw in

the text wiII be extemally changed l'rom particuIarity to generaIity, And when­

ever the: 'il/ah is found in a paraIleI case, the same ruIe of Iaw will be

applied. 35

Second, 'il/ah is derived literally l'rom 'alal which means the repeated

drinking of water by animaIs. The jurists use this word in the iegaI sense for

the: repetitinn 01 the: ruIe of Iaw whe:rever the 'il/ah is f"und. The ruIe of qiylis

can be extended tn paraIleI cases as long as the 'il/ah exists thereinY'

Third, in the lite:ral sense, 'il/ah is a disease which drastically alters one's

health. The: legal aspect of the third definition of 'il/ah thus means a quality

which has an cffe:ctive impact on the establishment of the rule of lawY

The: issue: of 'il/lIh is very complieated in the books of Islamic theology

and philosophy.3H The Mu'tazilis maintain that the motive or eause brings

ahout the: rules 01 law because the works of God are not purposeless.39 The

J.'i

.n

KlIshI, ('p. eit., p. 1290.

Ibid .. p. 1290. This means that the ruIe (I.llIkm) of an 'il/ah wiII always be
re:pe:ate:d whe:ne:vcr it appcars in paraIlcl cases.

KlIshf, op. cit.. pp. 1290-91.

Abü aI-I:Iasan al-Ash'arî. MlIqii/ii1 al-lsliimirrïn, cd. Muhammad Muby
al-Dîn (Istanbul: 1\lalba'at al-Dawlah, 1929): pp. 51-53
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Ash'aris believe that it is God who necessitates the law: law does not exist

because of the 'il/ah; the causes of laws existed before the advent of Islam,

but the causes did nat neeessitate the laws. The law became effective anly

aftcr the exereise of the autharity of the Lawgiver.40

The Maturîdîs adopt a middlc stance between thesc two Vlews. They

believe that Icgal injunetions are given for certain purposes, and have dcfinite

causes. However, God does not decree the rules of law on the basis of their

causes and purposes, but out of grace ta mankind. The authority of God

makes the rules obligatory but not the causes. The legal injunctions are figura­

tively attributed to their causes.41

According to the Sunnîs, the wording of the text stipulates the law and th\:

'il/ah motivates il. This means that the law of an original case (~l/lkm Ill-Il.~/)

cornes from the Lawgiver Who makes a law an obligation. Another view

maintains that the law is :.ttrihuted ta the 'il/ah, nat to the text, in both tbe

original and the parallel cases. The 'il/ah, accarding ta this view, is a sign

('aliimah or amiirah) for the existence of a law (li thllbLÏt al-I.ll/km) in both

cases. The majarity of the jurists uphold this vicw. 42

Characteristic and Raie aJ'Illah in Qiyiis.

The first characteristic of an 'il/ah is that it must be an apparent attribute

(lI'a.~fan ~iihirall). This means that the 'il/ah in an original case must be distin­

guished in such a way that one must perceive its presence in the ruling of the

39

40

41

42

Kashf, op. cil., vol. 4, pp. 1349-51.

Ibid., pp. 1349-52.

Ibid., pp. 1349-51

Ibid., p. 1064.
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original cas,,; so that wh"n th" ruling is extended to similar cases, its presence

will also b" known. J.'or instance, the power to intoxicate is an apparent attri­

but" which can bc observcd from drinking wine; such an attribute will be used

as an 'il/ah to extend the ruling of prohibition to any other drinks that can

intoxicate. Tb" co!or or name of the drink is immaterial to the ruling because

they arc not considered effective causes. In another example, a blood rela­

tionship cannot be determined in SharI'ah through the presence of a husband's

semen in the womb of his wife. An apparent attribute such as a valid mar­

riage contract is considered to be the cause of determining blood relation­

ship:1.1

Secondly, an 'i/lah must be eousistent (mllncfabitan). This means that the

attributes of the cause must be equal and precise in both the original and the

e... tended cases. For instance, the Prophet Muhammad said: "A person who

kills the one from whom he inherits should be deprived of the inheritance".

1\voidance of conniet of interest is considered to be the attributc of the 'i/lail;

thercfore, a person who kills his bequestor (mii.~ï) will be prevcnted from

inheriting. I\s for fasting, therc arc inconsistcnt attributcs concerning its

observance such as, 'hardship' (mashiiqqah) and 'inconvenienee' in relation to

the fasting of both rieh and poor men. A rich man may not feel any inconven­

ience in traveling by air when fasting; whercas a poor man will face hardship if

he must travel by came!. Recause thesc attributes arc inconsistent with one

anotber, travelling and illness arc cbosen as the reasonablc excuse or the 'illah

governing exceptions to fasting instead. The injunction thus eradicates dis­

crimination bctween the poor and the rich on the issue of fasting.

l\lu1.lammad 'Ali al-Shawkani has enumerated about twenty four charaeter­
istics of 'il/ah in his irshiid a/-FlI(lil/, op. cil., p. 207.



Thirdly, an attribute of an 'il/ah is that it must be suitable (//luI/Ïlsabah).

According to Ghazali, al-Mul/Ïlsabah mcans a quality which bcars tbe charac­

ter of //la.~la(zah (human wclfare) in such a way that if the ruIe of law is attrib-

uted to it, it makes sense.44 Ibn al-l;Iajib believes that l/lul/Ïlsabah is the deter­

mination of 'illah through the affinity betwecn the causc and the rule of law

l'rom the a.~l (original case) itself and not l'rom the text or anything else.45 For

instance, intoxication (iskür) is the 'il/ah for prohibiting the drinking of aleo­

holic beverages and intentional killing is the 'il/ah for prohibiting retaliation.

A reilection on the motives behind these two laws of prohibition indicates their

suitability for the laws themselves.46

Fourthly, another attribute of an 'illah is that it must be transitive

(muta'ddiyah)Y This means that the 'il/ah should not be confined to the rule

of law in the original case. Since the 'il/ah is the determining factor of a rcla­

tionship between the original case and a new case, it follows that such an 'il/ah

should not be limited (qÏl.~irah). For instance, the consumption of the l1esh of

a hawk is prohibited for a Muslim because it preys on othcr animaIs. 'l'here­

fore, the consumption of the ilesh of any other predatory animaIs sueh as

lions, dogs, ti, ~rs etc. arc forbidden for Muslims. On the other hand, exam­

pIes of allributcs that are limited and cannot be extended arc those that per-

tain particularly to the Prophet Mu~ammad for they cannot be extended to

other cases (e.g. only the Prophct is allowed to marry more than four wives;

44

45

46

47

Abü I:Jamid Mul,lammad al-Ghazali, AI-MlIsta.~fü //lil/ 'U//l al-U.yül, 2 vols.
(Cairo: Malba'at Mu~lafii Babi al-I:JaIabi, 1937), vol. 2, p. 77.

Ibn al-I:Iajib, Mllkhta.ïar al-MIII/talza, along with thc commentary by al-Iji,
(Istanbul: n.p., 1307/1891), pp. 386-89.

Ibid., pp. 386-89.

Ba~ri, al-Mu't!I//lad, op. cit., vol. 2, pp. 801-803.
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this ruIing cannot be extellded to any other Muslims irrespective of their finan­

cial or social status). 48

On the condition of ta'diyah, sorne jurists do not agree that an 'il/ah

should be particularized.49 Al-Ja~~â~ stresses that: "not ail legal theorists were

ready to endorse the idea that a legal 'il/ah can and should be particularized.

Bishr ibn Ghiyâth al-Marîsî and Shâfiï were against it, while the majority of

the I:Ianafis, excepting sorne who were living in Baghdad during al-Ja~~â~'s

time and Mâlik ibn Anas commended it".50 According to al-Ja$$â~, unless an

'il/ah is definitc1y particularized, (such as the example of the prophet cited

above), there is no reason why a certain 'il/ah cannot be applied to as many

cases as one can find. Since the issue of takh.5Î.5 al-'il/ah (particularization of

cause) is part of this thesis, details on this aspect will be discussed later. We

may now focus on the means by which an 'il/ah is identified.

Identification of the Effective Cause.

There are a number of ways in which a 'il/ah may be identified. Aecord­

ing to Shawkânî,51 The first is by means of Our'anic verse Gr a prophetie tradi­

tion. Whenever either of them indicates certain aUributes as the cause for the

ruling of law in a given case, such aUributes are eonsidered as the 'il/ah.

Auributes may be expIicit or implicit; as for an explicit 'il/ah, such formulae

49

51

"And any bclieving woman who dedicates her soul to the prophet if the
prophet wishes to wed her (after the fourth wife) this only for thee, and
not for the bclievers (at large)". Our'ân 33:50.

In his U.y/Ï/ al-fiqh, al-Ja~~â~ mentions that Bishr Ibn Ghiyâth al~Marîsî

and Shâfiï are against particularization of cause (takh.YÎ!i al-'il/ah). Cited
by Nahil Shchaby in his article on "'lllalz and qiyiis in Earl~ Islamic Legal
'l'henry," Journal of tlze American Oriental Society 1O:l, (19IQ), p. 39

Ibid .. p. 39.

/rslzüd. op. cil., pp. 1~4-1~5.
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as 'so that' or 'because of this' or 'the cause is such anù sueh' mml he

expressed in a statement that consists of an explicit effective cause. For

instance, Allah says in the Qur'ân: "Apostles who gave good news as weIl as

warning, so that mankind (after coming) of the apostles, should have no plea

against God."52 An example of an implicit 'il/ah in a text is as follows: The

Prophet orders Muslims to wash a pot seven times if a dog licks il. This rul­

ing indicates that such a pot is to be regarded as defiled (najas) because the

legal sources speak of cleanliness ((ahurah) in connection with pots licked by

a dog.

Second, an 'il/ah can be identified by consensus (ijmu·). Whenever the

jurists (mujtahidün) agree on a certain attribute as an 'il/ah for a case, that

agreement may be acceptable and the 'i!lah may be used for extension to

another similar case. It must be stressed hen: that the validity of the rule of

ijmu' derived through qiyus is questionable, because the ~âhiris and olhers

who do not subscribe to qiyus will not be part of this kind of ijmï/. lIow can

such a consensus be accomplished without their consent'! AI-ShawkânÎ main­

tains that ijmu' cannat be consiclered as a valid methocl to determine an 'il!ah

because ijmu' on cases whose liai are derived by analogy are not certain

(quO). They may be probable (~un/lï) only.53

Thirdly, investigation and successive climination (al-salir wal-tIIqsÎm) is

another mcthod of finding the 'il/aIl. This method consists of probing or clas­

sifying a number of attributes or qualities worthy of being the 'il/ah of a given

law. A jurist in such a situation then chooses one of them as the cause and

excludes the resl. This method includes invalidation (ilghu'): this mcans that a

.....,-
53

Qur'ân 4:165 .

Irshud, op. cil., p. 184.
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certain rule of law is established on the basis oi a specified 'il/ah and the rest

of the 'ilal are rejeeted by the jurist who has shown th~t they have no connec­

tion with the rule. This method is similar to the proeess of 'aks (co-exclusive­

ness), whieh indicates that when an 'il/ah does not exist, the rule based on il

also doe~ not cxisl.54

Among the methods of al-sabr wal-taqsîm is (art! (co-extensiveness). This

term means that the quality excluded by the jurist was also dropped by the

lawgiver himself. For instance, the consideration of being tall or short is irrel­

evant to cases of rctaliation, expiation, inheritanee, and the emancipation of a

slave. These qualities will not be taken into aecount while deterrnining the

causality of a rule, beeause the lawgiver negleeted them. Nor is gender taken

into consideration by the lawgiver in the emaneipation of slaves; it is eonsid­

cred by him. however, in cases of witnesses, administration of justice, guardi-

anship in marriage and inheritanee. Therefore, the sex of a p~rson will be

dropped as an 'il/ah in the case of the manumission of slavrs,oo

Fourthly, lanqîl.l a/-manii( (re-examination or revision of the place where

the 'il/ah is suspended) is another means to identify an 'il/aIl. This method is

different from the previous one, i.e. a/-sabr lI'a/-laqsîm, beeause the latter has

no textual indication of where the ruling of the 'il/ah is, wherp.'Js tanqî~l a/-ma­

nii( has. For instance the penalty (kaffiirah) of freeing a slave is involved in

the judgement of the Prophet upon a bedouin who had sexual intercourse with

his \Vife by day while he was fasting during the month of RamaQân. The sum-

mary of the dialogue between the Prophet and the bedouin is as foUows: "1

Ibn al-J.Iajib, Mllkhtil.j'ar a/-MlIllIahii, along with the commentary by al-Ijî,
.' ~l''< l'"op. CIl., pp..'olh,/.

Ibid .. pp. 390-91.



had sexual intercourse during Ramat/iin" says the bedouin. The PropllL't rep-

lied: "If you had intercourse, then you shouid make expiation." This condi­

tion and its result explicitly indicate the cause of the injunction. The jurist's

raIe in this case is to re-examine the ruling by dropping the irrelevant attri­

butes. Such attributes are: 'he is a bedouin', or 'he came running'. or 'riding a

horse'. He will then single out the 'illalz as "having intercourse by day during

Ramaqiin" and on that basis the penalty (kaffiiralz) of freeing a slave is

enjoined.

There are other means of identifying an 'il/ah such as dall'ariin and al-li1n-

bih Il'a 'limii' which are almost the same as al-sahr \l'al-taqsim and tanqi~l al­

manii( which have been explained above respectivcly,5"

AI-Ba~rî's methods of identifying an 'Wah are almost the same as those

above except that he treats the matter in a polemic manner, Ile stresses the

raie of revelation and accommodates methods of reasoning to l'inti the attri-

butes of effective causes. Abü J:Iusayn al-Ba~rî is an advocate of takh.j·ï.\

al-ïllah, and at the beginning of his discussion on the issue of 'Walz he says

that the only means of sorting out the effective cause of a divine law is through

revehtion (slzaf). He justifies this assertion on the basis that confirmation of

a ruling depends on the efficieney of the 'Walz therein.57 For instance, the rul­

ing based on a certain 'Wah in an original source of revelation (al-a.yl) must be

confirmetl, and the ruling should disappear when the 'Wah disappears. Ba~ri

thercfore argues that al-ïllah al-sharïyyah (legal cause) l'an be known only by

revclation, This argument undermines the raIe of reasoning in determining a

t

56

57

Examples given to illustrate buth dall'ariin and tanbih 11'11 'limii' are: the:
same as thuse that 1 have given earlier on aHanl \l'a '[ab and tanqÎ~1 a/­
maniil,

Mu'tamad, op. cil., vul. ~, p, 773.
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divine law in a case wherein certain altributes arc known, through the use of

reason, to have an impact on the existence and the disappearance of its ruling.

ln a dialectical approach, Ba~rî trics to dcfine the role of an 'il/ah in both rea­

soning and revelation, and thereby raises a question: Can the 'il/ah al­

shar'iyyah be derived through a sign (amlirah )58 known by custom in the same

manner that one can determine the priee of a lost item or arrive at the direc-

tian of the Ka'bah (from a far distance) through a customary sign, (such as the

indication of the sun)? It is possible, indeed, common ta know the price of a

lost item by comparing it with its existing equivalent; but duc ta the rule of

revclation, its 'il/ah cannot be determined by custom. However, al-Ba~rî con­

c1udes this argument as follows: "Wc do not deny (the role of reasoning) but

what wc negate is the use of speculative means (alone) as a vehicle for deter­

mining the 'il/ah of a divin,.~ law.59 Stressing the role of reasoning and revcla­

tion in sorting out the effective causes, Abü J:Iusayn al-Ba~rî believes that an

'il/ah can be identified by expression (laf?an) or by deduction (istinbü(an).

Through expression, the 'il/ah can be made either explicit or implicit. As an

example of the former, an 'il!ah must be clearly expressed; e.g. "this is an

obligation on you because of Silch a reason". Another example of an explicit

'il/ah is a phrase like 'in arder ta' or '50 as not to' whenever any of them is

addl'd to a statement; e.g. the reason behind the distribution of zakiit among

the poor was given explicitly as follows: "So that wealth may not be merely

made to circulate among the rich among mankind."w As for the implicit

expressions which arc used to identify an 'il/ah Abü I:Iusayn al-Ba~rî divides

Sel' the manner in which he defined al-amürah above under the dcfinition
of 'il/ah; MII'!amad, op. cil., pp. 773-74.

Ibid .. p. 774.

Qur';în 5'):7.



them into four categories:

Firstly, an 'il/ah i, establi,hed through a statcment that eontains attributcs

on which the ruling in the matter concerned i, based, In sueh a situation, the

conjunction j'ii' must be put at the end of the statement. For instance. the

Prophct says: "perfume should not be used on the body of a person killed

during the struggle (jihad) against the non-Muslims and his head should not be

covercd because (fa innahll) he will be resurrected as an obedient servant

(mlliabiyan ).61 Another example of this category is seen when the conjunction

fli' is attaehed to the ruling and the 'il/ah is at the heginning of the statcment.

For instance, God says: "As to the thid, male or female, eut off his or her

hands" (jaq(a'/Ï ayd(mhllma).62 Although stealing is not explicitly mentioned as

the reason for the amputation, it is understood to he so.

The second category of implicit expressions. which arc used to identify an

'il/ah is that whicb inciudes the affirmation of a verdict by the l'rophet foUow-

ing upon his knowledge of the suitable attributes for the judgement in the case.

For instance, a person asked the Prophet about the ruling in a certain case,

and the questioner mentioned the attributes which arc suitable as an effective

cause. Taking into consideration the attributes indicated, the l'rophet pro­

nounced his ruling. An illustration of this situation is as follows: A person

told the Prophet: "1 broke my fast"; the Prophet asked him to make expiation

(kaffiirah). The demand for expiation from the man indicatcs that brcaking

his fast is an attribute suitablc as the effective cause in the case.

The thinl catcgory of expression which introduces an implicit 'il/uh IS a

(,1

61

MII'fallll/d, op. cit., vol. 2, p. 776.
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statement which contains attributes that must he acccpted as 'il/ah; otherwise

the attrihutes would b<: r<:dundant. Such a statement must include a conjunc­

tion such as 'becaus<:' (inna). For instance, it was reported that the Prophet

rdused to enter the house of sorne people who were keeping dogs in their

hom<:s; but h<: <:ntcred another house where cats were residing with the

tenants. When he was asked about these two different attitudes, he explained

that: "cats arc not dirty because they are always around you" (innahii mina 01­

(awwüfina 'alaykul1l). The phrase: -because they are always around you- is

the attribute considered to he the effective cause for the cleanliness of cats;

otherwise the phrase would he meaningless.

The fourth category of expression which indicates an implicit 'il/ah is any

act which prcvents one from observing an obligatory act. For instance, the

Qur'àn"] commands the believers to hasten earnestly on Friday to the rememb­

rance of Allah (i.e. to the Mosque) and not to entertain any business trans­

action at that moment. The command is so, because trading diverts attention

from the remembrance of Allah, and, thercfore, il is the implicit effective

cause. This command not to engage in any business transaction can be

cxtcndcd to any other acts that draw attention away from worship. The last

cxamplc of this category givcn by Abü 1:lusayn al-Ba~rî has a great connection

with qiyiis. Ile explains that if an action is insulting and therefore prohibited

by an implicit 'il/ah, a similar action which is more forceful than insulting

sOlllconc' (such as beating) must also be prohibited. An example of this rule is

the prohibition l'rom saying "fic" to both parents.6-l Il is insulting to say "fic" to

both parents and thercfore forbidden; Jack of respect towards them is the

Qur'àn 6:!:9.
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implicit effective cause. Thi, 'illal; i, abo an effective prohibition of beating

one's parents ,ince beating i, an even greater in,ult to the parents than the aet

of saying "fic". Thercfore, beating one's parents is prohibited on the grounds

of an implicit 'il/ah namcly: that insulting one's parents is forbidden; thi, i,

understood from the word 'fic' in the text of the Our'an.

In summary, it appears that the term 'illah did not come into use in juridi­

cal reasoning until the post Shafi'i era. Shalï'i sometimes terms the cornmon

factor between two paralle! cases ma'na (idea) and at other times a.~l (basis).

Ibn al-Mudaynî (d. 258/871), and Muzanî (d. 264/877) discussed vanous

aspects of 'il/ah in relation to theological and legal mattersC,5 and in a fairly

detailed account about the prohibition of wine, 'Amr b. 'Ubayd (d. 244/1'51')

used the term in a strictly technical sense.c"

The procedure of qiyas seems to have been systematized and expanded

drastically after the death of Shafi'i. Il was during the third/ninth century when

various aspects of the 'illah relative to theological and legal matters were dis-

cussed. Among the discussants were scholars such as Na""am (d.

220-231/835-845), IskW (d.240/854), Ibn al-Mudaynî (d. 258/871) and

Muzanî (d. 264/877).C,7 During this period, certain conditions bl'gan to be set

for a valid 'il/ah, Among them arc that the 'il/ah must be relevant to both the

original and the assimilated cases sa that the judgement from the former case

can be transfcrred ta the latter; and that a similar 'il/ah must bc found and

65

(,(,

(,7

Maqa/al al-Is/amiyyïn, op, cit., vol. 2, pp. 75-77.

Cited in Abii I;Iayyan al-TawlJidî, al-Ba,~a'ir wa Dhakair, cd. 1. Kilanî, 4
vols. (Damascus: n.p., 1964-1966), vol. 2, pp. 741-742; Wacl B. l.lallaq,
"The Development of Logical Structure in Sunni Legal Theory," Der Islam
64 (1987) 1:47.

Ibn al-Nadîm, al-Fihrisl. cd. G. Flugel (lkirut: Idiirat al-Tiba'at al-Muni­
rîyyah, 1970), pp. 360-322; Maqâlal, op. cit., pp. 75-79.
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veritÏed in eaeh of the cases.

During the fourthltenth century, the concept of 'il/ah was elaborated and

ddined by Ba~ri (d. 436/1044) as that whose effect (ta'thir) creates a legal

judgement."H This means that the attribute (\l'aif) found in the 'illah must

affect the judgement in the original case and subsequently in the assimilated

case.

Mcthods and conditions of how to extract the 'illah from texts were set

out properly during this period. Among the major eontributors to trus process

is al-Ba~ri. In the fifth/elcventh century, al-Ghazali (d. 505/1111) developed,

mmlilÏed and rcfined the theory of 'illah for the purpose of facilitating the

drawing of valid lcgal conclusions from the sources of Shari'ah.

'\!u 'Will I/l!. op. cil.. vo!. 2, pp. 704-705.
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CHAPTER TWO.

DEFINITION AND USES OF ISTIklSAN:

A HISTORICAL PERSPECTIVE

Historically, there was no dispute over the usage of the word isril.l.I/lfl

before Abu 1:lanifah; for it was used in the work of an early Umayyad jurist

named Iyas b. Mu'awiyah (d. 1221740). He gave instructions saying: "Use

qiyas in judgement so far as it is bencficial to people, but when it leads to

undesirablc results, then use juristic preference "(Fa'sral.lsimï)".69 This quota-

tion indicates how the predecessors of Abu l:Ianifah used the wonl ÎSri/.lsllfl to

correct any injustice to which the strict ruling of qiyas might lead. Isri~lsiin

began to pose a problem only after Abu Uanifah who used to say: "qiyiis is

such and such, but we apply isri~lsiin", without giving the reasons for his deci-

sions on isril.lsiin.7ü However, in examining his legal decisions, one finds tlwt

the pieces of evidence he used sometimes refer to iithiir (traces), or rill'iiyiir

(narrations).71 For instance, he said: "If it were not for the precedent, 1

would have decided here according to qiyiis" ; or "If it were not for the sake' of

rill'iiyah, 1 would have decided the case by qiyiis" Such statements suggest that

Abü l;lanifah used to base his evidence for isril.lsiin sometimcs on approved

precedents or on narrations of the Prophet Mu!)ammad which might not bc

known to others.n

'-..

70

71

Waki' M. l;Iayyan, Akhbiir al-Qlufiir (Beirut: n. p., n.d.), vol. 1, p. 341.

Kashf, op. cit., p. 1125.

Athar arc prccepts or traces which can be used as traditions from persol1s
other than the Prophet. Sec Scha~ht's Ori!{ins, op. cit., p. 71>. Arhiir may
a1so be used for the traditions of Prophet Mul,lammad. Ibid., p. 119.

Kashf, op. cit., pp. 1126-1130.



The use of is! il)sÏJI1 hased on approvcd customs or on isolated ~zadÎ!1z was

not confined to Abü I;lanifah and his disciples. However, the l:lanafîs being

the champions of this practiee, must have had evidence to support such a

usage. Their reasons for using isti!)sÏJn may not neeessarily have been

expressed along with their deeisions based on customs and isolated ~zaditlzs.

One ean assume that there was no urgent reason at the time to detai! the line

of reasoning along with the legal decision. The failure of the l:lanafîs to

explain the procedure of istil)sÏJll is a major problem which caused the propo­

nents of juristie preference to be eharged with judging cases without any tex­

tuaI basis.

lt is difficult to distinguish between the use of qiYÏJs and the use of istil)­

SÏJII in the carly period before Shafi'i. The jurists of that lime have not pro­

vided us with straightforward definitions of the words, nor have they glven

dear rules as to when either of the two methods should be applied. Abü

IJanîfah's general statement that: "qiyüs will be sueh and sueh, but we apply

istil)sÏJI1 in this case''7·' suggests that though bath words were used ta indieate a

mode of legal reasoning, they were by no means synonymous. If bath were

da/ü'il (pieees of evidence) one might argue about why and when one method

should be used in preference over the other. Although Abü I~anîfah's books

no longer exist to provide an answer to this question, it has been related that

he used istil)sÏJII as a means of making his legal opinions prevail whenever his

disciples questioned his analogieal deeisions.74 His failure to provide

Kaslz/, op. eit., pp. 1122-1132.

Mul,lammad Shaybani mentioned that whenever there was a dispute
between Ahü I;lanifah and his disciples over the question of analogical
deduction, Abü I~anîfah would resort to juristie preference by saying:
("AIIÏl AS!a~ISil1 Ji Ilill/hihi a/-Illas'a/ah".) Sec Abu Zahrah Mul,1ammad,
Al>ü IfalliJilh: /ft/yÏltlllzll lI'll 'r1.~rulzll (Ct/iro: DÏlr al-Fikr, 1366/1947), p.
:;42.
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guide-lines as to why he resorted to isti~lslin in eonnection with any legal chal­

lenge, has led to great opposition and to the resentment of this concept by

sorne jurists.75 The various definitions of isti~lslin preoccupied the later

I;Ianaus for centuries. In fact, to sorne extent, the relationship of istilJslin to

qiylis remains unclear among the adherents of this school of law even Lill the

present lime.

Nevertheless, we know that qiyâs and istiJJsân are related in the sense that

they are both procedures of legal reasoning. They differ l'rom one another in

that the former is the deriving of similar rules by eomparison, while the latter

i~ a departure from an established rule of qiyâs due to a precedent athar or

necessity.76 AI-Muzani,77 one of ShMi'i's most important students, expl<!.ins:

"qiyâs is (only) a matter of drawing likenesses between things and applying

similar (rulings) to them (on that basis) - "at-tashbih bi'/ 'Wlllïr Il'11 'tl/lnthU

'a/ayhli".78 If istilJsân is a departure l'rom the rule uf qiyâ.l', it ma) therdore.

mean either of the following:

(a) A rule chosen l'rom one of twu contradietory analogies. Such a rule IS

75

76

77

78

The Zahirîs and the Shafiïs vigorously oppose the concept of isti~lSlil1.

Sec l Goldziher, The Zahiris: Their Doctrine and their Historl', transI. W.
Behn (Leiden: E.J. Brill, 1971), pp. 1-34. .

Abu Yusuf holds that if a rulcr secs a man who has cummitted theft or
illegitimate sexual intercourse, he should not enforce the IJm/d punishmcnt
on him without further testimony. He designates this as istilJ.I'lil1, and says
that the basis for this is an athar l'rom Abu Bakr and 'Umar, even though
qiylis required that the J.tadd should be enforced. For details, sec Abu
Yusuf, Kitlib al-Kharâj, op. cil., p. 178.

Isma'il ibn Yal,1yil AI-Muzani (175-264/792-877) lived and died in Egypt
and was one of the most. important proponents of the Shilfi'i school of law.
AI-Muzani frequently disagrees with Shafi'i and for that reason sorne have
spoken of a distinctive school of AI-Muzani. See F. Sezgin, "Fiqh," Gcs­
chichte des arabischen Schrifttul1ls, 1 (1961), p. 492.

Cited by Abu Z,lhrah, Mâlik: ljaylituhu Il'11 'Avuhu (Cairn: Ditr al-Fikr,
1366/1940), p. 314.
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sometimes called al-qiyüs al-lIlustalJsan (preferable analogy). Il is sa ealJed

ilecause it is not instantly intelligible ta the mind as ta why the jurist has eho­

sen it.7" Ilowever, the reason for its being ehosen will appear after a good deal

of reflection.

(il) or an cxeeptional rule the evidencc for which has been inferred from the

QUT'ün and the Sllllna. BO

According to Ibn al-Muqaffa' (d. 1391756), the secretary of state during

the first years of 'Abbasid rule, diseretion eannot be ruled out in deciding ail

matters for which there is no precedent from the revelations; rather, faimess

and justice in accord with the spiri~ of the Qur'an and Sunna must be main­

tained. Along these lincs, he declared that unreserved adherenee to qiyüs

sornetimcs !cads ta injustice, and that there should be flexibility in the law in

cases where the outcomc of analogically derived rules is unfair. Ibn Muqaffa'

explains: "An excessive adherence ta qiyüs in matters of religion and law will

inevitably lead ta a serious mistake. Whosoevcr indulges in such a practicc

will continllously be judging with ambiguitics, knowing fully weil that he is eov­

cring up what is ugly by refusing ta abide with a correct decision so as not ta

abandon the dictates of qiyüs. Qiyiis is only an cvidence that can be applied

for good results, and one lIpholds it as long as it serves that purpose. But

whcn it !cads to unfairncss and injustice, one must abandon it; for the objec­

tive of thc law is not <Idhcrence to qiyiis itself, but ta judge according to what

is good and appropri<lte".Bl

!'l

<I1-J'<Izd<lwÎ, op. cil., pp. 1123-1126.

Ibid., pp. 112~-1135.

Ibn t\llIqaffa'. Risiilah jï al-Sa~liibah in the Rasii'i! al-Bulaghït', ed.
t\llIl.lammad Kuni 'Ali, 4th cdition (Cairo: n.p., 1(54), pp. 125-126.



From the abovc quotation, later jurists such as Abu ~lanîfah and his 1'01­

lowers derived a justification for the use of istiljslin as juridical discrction in

lcgal deeisions in so far as it does not eontradiet revelation. An indication of

the role of discretion manifests itself in the later Icgai terms sueh as qiylis,

istiljslin, istitlznli' (exceptional rule) ail of which arc l'rom the same umbrella

of ra 'y. Ra'y is an individual reasoning or opinion, which latcr gradually

aequired different teehnical meanings on the basis of how it was employed and

the procedure attached to it.82 For instance, the idea of establishing (ithbilt) a

ruie for a case by resorting (radd) to the Qur'lin or to the Sunna of the

Prophet to discover the effective cause ('illalz) is a product of qiyas. Like­

wise, the idea of seeking something useful (manfa'alz) or of preventing a

harmful aet (l1ladarralz) becomes a mattcr of cquity (al-I1la.~/a~1 al··l1lursalalz).

Finally, the rule of exception l'rom the fundamcntal principies (al-qall'ii'id al-lI­

.yMiyyalz) and pieccs of evidence (adillalz) has become istiljsan (juristic prefer­

ence). The following examples indicate that jurists in the carly periml of

Islamic jurisprudence used qiylis as an a.yl (basic principle) to formulate a

rule. And when jurists say that a case is against the rule of qiyas (klzi/lif al-qi­

yiis) , they mean that the rule of a particular case contradicts the established

precept (al-a.y/) duc to a necessity; hence it is exceptional. For instance, Abu

J:Ianîfah says: "Wc confirmed stoning to death as a penalty for adultery on the

basis of istil.lslin, in opposition to the rule of qiyiis ("Atlzbatnü al-rajl1l hi '1

isti~lsün klzilüf al-qiyiis"). \Vhat Abu l:lanîfah rneans is that the basic rule in

the QlIr'ün concerning the penalty for zina (fornication) is one hundred lashes.

82 J. Schacht, cxplains in his Origins that "Individual rcasoning in general is
caller! ra'y ,'opinion'. When it is directed towards achieving systematic con­
sisteney and guided by the parallcl of an existing institution or dccision it
is called qiyüs 'analogy'. When it relleets the personal choice of thc law­
yer, guided by his idea of appropriateness, it is called istil.zsan or isti~ll}(ïh

l' ' " 0 . . . (Il>pre erence. ngllls, op. Clt., p. 0'0.
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The fact that the text states a gcneral rule without specifying to whom the pen­

alty should be applied may lead a layman to think that the rule includes both

single and married people. But when the Prophet speeified the rule for mar­

ried men and his cornpanions implemented its directives by stoning aduIterers

to death, the rule of punishrnent for fornication then became entirely different

from that. for aduItery. Hence Abü I:Ianîfah holds that the rule in the case of

fornication is against qiyiis. He explains that the punishrnent for adultery is

exceptional and that it is established by isti!}son through the practice of the

Prophet and the practice of his companions. By going through the above case

and rel1eeting on the shari'ah principle wbich forbids a jurist to have a legal

opinion different from what is stated in the textual revelation (na.~~) in the

Qur'ân and in the sunna of the Prophet, then one wonders whether the func-

tion of isti~lsiin is sometimes over-rated or not in the legal reasoning of Abü

I:lanîfah. l'rophet MuJ)ammad approved the usage of legal discretion with

caution when there was no direct provision from the revelations for a new

case. For instance, the Prophet endorscd the legal procedure of Mu'âdh b.

Jabal when he sent him to Yemen. When he asked bim how he would decide

cases presented to him, Mu'âdh replied that he would judge aceording to the

Qur'ün and the sunna, and that he would use bis diseretion with caution when

there is no direct ruling to the specifie case in the above twn sources (the

Qur'ün and the prophetie traditions). lbe Prophet then approved this legal

procedure of Mu'âdh.83

Adultery and fornication arc two different matters with two different pen-

Abi! Dawüd. SUI.lÏ~1 Sunan al-Musta.~fii, :2 vols. (Cairo: Ma!ba'at
al-Sa'üdah. 1929), II, p. 116. Ibn 1:lazm deelares that people fabrieated
this !Judith in order to support qiyüs. See his al-II,lkiim fi U.~ÏlI al-A~lküm,
cd. Al.lIl1ad M. Shflkir. 8 vols. (Cairo: Ma!ba'at al-Sa'üdah.
1345-1 ;\48/1926-1929). vol. 7, p. 976.



alties, and the method of isti~lsiin is not called for in respect to them. for there

are textual rules for each of the two cases. However, the phrase Khilii! al-qi­

yas illustrates how the .I:lanafîs used isti~lsiin to mean an exceptional rule

which contradicts a basic precept.

There is a differencc of opinion about the originator of the concept isti~l­

san. While Goldziher believes that its origin lies in the writings of Ahü lJanî­

fah and his contemporaries,84 Schacht argues that the use of the term was part

of the actual reasoning of the Iraqis even before Abü I;lanîfah.85 Historically,

this conclusion seems to be justified for one cornes across the use of the won!

in the instructions of the early Umayyad jurist Iyas b. Mu'awiyah whom wc

have mentioned above.86

Other writers attribute the ongm of the concept of iSlil.lsiin to 'Umar h.

al-Khanab becausc of his decision in the case known as al-~limiiriyah (The

Donkey Case'). A deceased woman was survived by her husband, her mother.

two germane brothers, and two uterine brothers. In his first decisioll, 'Umar

followed the precedent of the prophet who had drawn a distinction between

two categories of heirs, the ahl al-!arii'i(! (those heirs whose portions arc spcc-

ified in the Qllr'iin)87 and the 'a.1abah (the residual heirs).88 The former have

absolute priority in the distribution of the estate, in the sense that their allotted

84

85

86

87

88

Ouoted by Schacht in his Origins, op. cit., p. 112.

Ibid., p. 112.

Sec Chapter two page 29 of this thesis ..

Sec Our'an 4:1-40 for the details of the heirs whose portions arc eategor­
ically mentioned therein.

These residual heirs arc those individuaIs who may in sorne circumstances
reeeive the inheritance that remains after the obligations to primary hcirs
are satisfied but who arc sometimes excludcd from inhcritancc whcn thosc
who have absolute priority have exhaustcd thc inheritancc.
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portions are to be chargcd against the estate first, even if this should result in

the exclusion of the latter who were regarded as residual heirs. Acting on this

principle of the precedent, 'Umar gave one-half of the estate to the husband,

one sixth to the mother and one-trurd to the uterine brothers. The germane

brothers, considered as residual heirs, were excluded from succession. After

they appealed the matter, 'Umar revised rus decision on the basis of what he

considered to be equity and betler judgement (isti1)siin) and then ordered that

the one-trurd of the estate that remained after the deduction of the husband's

and mother's portions should be distributed in equal shares among the ger­

mane and the uterine brothers. The case takes ils name from the way in wruch

the germane brothers explained their position. They said: "suppose our father

were a donkey (~limiir), do we not still have the same mother as the

deceased?".89

The argumcnt herc is that 'Umar's decision on the appeal was uscd to

explain how the basie concept of isti~lsiin was formulated. 9O

The previous example leads to the conclusion that isti1)siin signified a

departure from qiyiis, on the grounds that the principle derived from the pre­

cept of the Prophet (athar) seemed to be in opposition to the qiyiis in ques-

tion. Thc conclusion also follows that juristic preference signified a departure

from qiyüs in favour of considerations of equity and justice, or in favour of a

doctrinc which might have formally been Iess systematic, but more appealing

to thc common-sense. Therefore, this example does not confine the use of

isti~lsün to 'Umar; but indicates that il is applicable in any case in which the

N.J. COllIS(\n. Succession in the MusUm Family (London: Cambridge Uni­
versity Press. 1(71), pp. 73-74. AIS(\ see Abu Zahrah, Miilik, op. cil., p.
324.

',1 Ibid .. p. 324.



legist, in spite of the fact that an analogy with the fixed code dearly points out

one course, 'considers it better' to foIlow a diffcrent one. However. adhering

to SharI'ah objectives and guide-lines is essential in this exercise.

We shaIl confine further illustrations of the use of istil.lsun bcfore Shüfi'î

to those which help us to determine whether or not isti~lSU!l is an arbitrary

forrn of reasoning as cIaimed by Shafi'î in his writings. In Abü Yüsuf and

Shaybanî's writings, one gets the impression that the procedure of isti/.lsun \Vas

formulated in opposition to qiyus and that the purposc of the term was not to

deny the legitimacy of qiyiis as such, but to rcstrict its scope so as to avoÎd the

unfavourable consequences that might foIlow as a result of adhering rigidly to

qiyâs. Again, istil.lsiin was used to affirm the validity of the jurist's disen:tion

in departing l'rom strict analogy because of other important considerations.

According to Shaybanî, isti/.lsun does not justify deviation l'rom at/Ill" (pre­

cept), but merely from qiyus.

The foIlowing arc examples of isti~lsun as used by jurists before Sh:ïlïï.

In two similar cascs, Shaybanî gives different rulings by using isti~lsun as a dis­

cretionary option in breach of analogical deduction in one case and by using

qiyiis in the second and similar case. For instance, he was askcd: "If a warrior

set free a slave boy or a slave girl l'rom the spoil, do you think that this man­

umission would be lawful'!." He replied "No". The questioner demanded an

explanation saying: "Why, since he (the warrior) is entitled to a shar~ of the

[spoil] '1" Shaybanî replied: "Because he does not know what his share is

going to be".91 In a similar case, the questioner asked: "If a captive male or

female slave, alter the spoil was divided, l'cil into the collective lot of 10 or

91 M. Khadduri. a!-Siya,.. The lslamie Law of Nations Shaybünî's Siyar (Bal­
timore: The Johns Hopkins Press, 1966), pp. 114-116.
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)(JO warriors [and individual distribution has not yet taken place] and one [of

the warriors] set hirn free, do you think that his manurrunision would be law­

fu]'''! Shaybani replied: "Yes, if [the party of Muslims who set mm free] were

](JO men or Jess, and 1 do not see a time limit on tms matter". Question:

"Would this [ernancipated slave] be like a slave owned by partners, sorne of

whorn had set him free?" Answer: "Yes". Question: "Would the situation be

diffcrent from the first case, where the slave was set free before the division of

the spoil and where [you held] that the emancipation would not be perrnissi-

bic'!" Answer: 'The two situations are analogically the same, but in the first 1

would prefer to abandon the analogy and follow isti!)siin (juristic preference)

and hold that the emancipation before the division of the spoil is not permissi­

blc".91 In the second case, it appears as if Shaybâni's opinion were based on

the assumption that the group of warriors could act separately in the way they

wanted, having taken possession of the spoil aiter division. 93

S/zaybëlllï's Uses of !stil.zS{IIl.

(1) Shaybâni uses isti~lSiill based on an acceptable custorn ('lIrf) as

grounds for a breach of qiyiis. For instance, he says, if the inhabitants of a

town or a certain fort seek protection from Muslims, the protection, according

to qiyiis, would apply only to the fort or the town excluding their contents.

But Shaybânî holds that on the basis of isti!)siin, the protection would cover

the fort or the tOWI1 along with tbeir contents because the terms qafah or

lIladîllah in their cornmon usage ('lIrf), do not simply mean buildings, but also

ail the contents of the buildings. 9•

92 1I1-SiYllr. op. cil., pp. 115-116.

Sée Sarakhsi, !I1a!JslÏ!, op. cil., vol. JO, p. SI. citcd by Khadduri in his
translation of Shaybünî's al-Siyar. op. cil., pp. 115-116.



(2) Sometimes Shaybiinî uses isriJ.lsâll ta legitimize a necessity which pcr-

mits what would have otherwise been forbidden. For instance, on ,he basis of

the' iJadit!z which forbids the sale of non-exisiting items at the time of the con-

tract, ail pre-paid sales are invalid. According to qiyâs, advanced sales of

manufactured items would also be invalid since they will be delivered later.

However, Shaybiinî validates the sale of manufacturing goods which are

ordered in advance; in order to do so, he uses istiiJsân based on nec.:ssity.95

According ta Shaybanî, business transactions such as mW!âraha!z ."" 1IlIlsâqa!z<r7

and mllzâra'a!z,9S which are unlawful by qiyâs , are ail considered valid by vir­

tue of istil!sâll.

(3) The procedur.: of isti~lsâll is somctimes us.:d to explain an ambiguous

statement in Shaybiinî's legal decisions. For instance: if a man makes a state-

ment to his wife: "If you enter the house, you arc divorced", while his wire is

actuéllly in the house, then aceording ta qiyâs, says Shaybiinî, the presenc.: of

the wife in the house at the time of his making this statement amounts to a

94

95

96

97

98

Shaybiinî, AI-5iyar Al-Kabir with commcntay by al-Sarakhsî (Hyderabad:
Deccan, 1335 A.H.), vol. 1, p. 270. For more examples , see pp. 20S,
209, 219 and 279.

Shaybiinî, al-A.11 (Cairo: n.p., n.d.), vol. 1. p. 27. Another good exampJe
is on wu~lü' (ablution), sec p. 32 of the same volume.

Mlt(lâraiJa!z mcans a contract of co-partnership, in which one of the par­
ties (the proprietor) is entitled to a profit on account of the capital (ra's
al-mâl) he has invested. He is designated as the owncr of the capital (rahh
al-nliïl). The other party is entitled to profit on account of hls labour ,
and this last is denominated as the mll(lârih (or the managcr) inasmuch as
he derives a benefit from his own labour and endcavours.

Mltsâqa!z is a eontract between two partics, whereby one party takes
charge of the [ruit-tree of the other partner on condition that the crops
shaH be divided between them on speclfic terms.

MlIzâra'a!z is a contract bctween two persons, whcreby one parly is the
Iandlord and the other th.: cu!tivator. They both agree that whalever is
produccd by cultivation of the land shall be divided between them in spcci­
fied proportions.



fulfilmcnt of the condition whieh the husband had set. According to isti~lsün,

however, the condition would only be fulfilled if the woman were to re-enter

the house after once having left it. 99 The statement is ambiguous because ful­

filling the condition would consist in the the man's acting against his own oath;

that is not the situation here. According to what Shaybani calls qiyüs, the wife

in the above case is held to have done something that incurs the consequence

of the husband's oath. The issue seems not to be whether the condition was

met but rather one of whether the oath can be considered valid under these

circumstances. However, the procedure of istil/sün in the above case is

clearer than that of qiyüs because the former states that the condition is met

only if the wife re-cnters the house.

(4) According to Shaybani, istil.lsiin can be used to validate a speculative

judgemcnt. Consider for instance, a person who aequires a slave illegally,

then sells him to someone who then sets the slave free. Freeing the slave was

held to be permissible aecording to isti~lsün, because the original owner is

assumed to have given his consent to the sale of the slave. But Shaybani, fol-

Iowing Abu l:Ianifah and Abu Yusuf, held the sale of the slave to be impermis-

sjblc because there was no assurance that the assumption of the original own-

er's consent 'l'as valid. The very discussion of this matter also indicates that in

the carly perim[ of Islam bcfore Shafi'i, isti~lsün was used to validate specula-

live judgemenls.

Therc were other important jurists before Shafi'i, such as Abu Yusuf

(113-182/731-798)100 who employed istil!sün when the ruling of qiyüs

lI·) Shaybflni. AI-JÏlmi' Al-Sa[!.hïr, cd. 'Abd AI-I;Iayy AI-Laknawi (Lucknow:
n.})" n. d.). p. 1310. Cited by Z. Is!Jflq, An~flrî The Early Del·elopment Of
loi" Ilmie Fiqh ln Kufah (Montreal: Unpublishcd Ph.D lhcsis, McGiIl Uni­
versity. 196(,). vol. 2, p. 310.
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contradicted the general interest of a Muslim population. lO!

Abü Yüsu!,s Uses of lsti~lsall.

(1) According ta the mIe of qiyiis, the hand of a Muslim who steals or

who cuts off the hand of an infidel must be amputated. The latter mIe is valid

beeause an infidel is allowed ta live in Muslim territory under the terms of an

agreement that he will be proteeted if he pays the ji;;yah (tax). Abu Yusuf

holds a contrary opinion, and he bases it on isti/Jsiin. He maintains that the

hand of sueh a Muslim should not be eut off. This is one of the peeuliar lcgal

opinions whieh those who oppose istil}siin have used against it. No one can

easily understand why Abu Yusuf insists on not cutting off the hand of the

accused Muslim; however, the general interest of protecting Muslims l'rom for-

eign influence is said to have been considered in this ease. 102

(2) Four persans testified against a man who was accused of fornication

(ziflii) for which the prescribed Quranic penalty is one hundred lashes. After

the accused had received sorne lashes, two other men testilïed that hl' was

married. He was, therefore, senteneed to be stoned in accord 'Ince with

another Quranic vcrse on adultery.lO_' If it should appear later, before the

stoning took place, that the witnesses were slaves or that they had withdrawn

100

10!

102

103

Abü Yüsuf Ya'qüb ibn Ibrahim was a Küfian and one of the mo,;t impor­
tant followers of Abü I;lanifah, under whom he studied as weil as under
the Küfian ibn Abi Layla. Towards the end of his life, Abu Yü,;uf wa,;
appointed a qaçli of Baghdad. He kept that office until his death and wa,;
the first in Islamie history to have been calicd qiil/i al-ql/{/iit (chief
judge). F. Sezgin, op. cit., 1,419.

al-Jami' op. cil., p. 107.

Abu Yusuf, Kiliib al-Kharaj, op. cil., p. 117.

The Quranic verse to thi,; effect has been abrogated in term,; of its wril­
ten form. but the rulc cnunciatcd i,; still valid and effective.

41



their testimonies, the accused would still have been subjected to the rest of the

whipping aeeording to qiyiis. However, isti1]siin rules that he should have

been relieved of both the penalty of wmpping and of stoning104 beeause there

was an clement of doubt and uneertainty (shubhah) in the evidenee. Aceord­

ing to shari'ah, a UlOdd) punishment should be ruled out in the case of doubt­

fui evidenee. Secondly, if the rulc of qiyiis were enforced, the aceused would

be subjected to two different punishrnents for a single offence. This double

punishment is deemed repugnant, and must therefore be avoided. lOS Juristic

preference overrules qiyiis in the above case because isti~lsiin is justified by the

fundamental shari'ah rule whieh clearly states that a 1]add punishrnent should

not be carricd out in the face of any doubtful evidence.

(3) The following is an example of eustom and its impact on the force of

isti~lSiill. According to custom, a ruler must have given permission to an indi­

vidual to dig a weil before the latter can award the contract of digging to a

labourer. Therefore, if a person employs a labourer to dig a weil for mm near

to or beside a path along whieh Muslims always travel, (without that individ­

ual having gained permission l'rom the ruler), and subsequently, someone l'ails

into the weil and dies, the labourer, according to qiyiis, would have to bear

responsibility for the death. Abü Yüsuf, however, argues that qiyiis should

not be followed in this case because the labourer assumed that permission to

dig the weil had been obtained by the employer. According to isti~ISiill, the

responsibility should be that of the family (a/-'Aqilah) of mm who employed

the labourer to dig the well. 106 Bere again, the rule of qiyiis is put aside in

Ahü YÜsuf. 1l/-JÏlIIli' 1l/-Sllg1zÎr, op. cit., p. 165.

Ibid .. p. 165.

Ibid .. p. ne.
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favor of isli~lSiill which is bascd on custom. 107

(4) A woman apostasizcd l'rom Islam during her monal illness. Abü

Yüsuf and Abü I;Ianîfah are of the opinion that her husband should inhcrit kr

belongings according to istilJsiill. Muslims, according to sharI'ah, arc prohih­

ited l'rom inheriting l'rom unbelievers;lOS therefore, the husband of an apostate

should be excludcd l'rom inheritance. However, Abü Yüsuf comments that the

decision ta permit the husband to inherit in this case recognizes a distinction

betwcen apostasy in normal circumstances and apostasy whiIc in the state of

(mortal) illness. He explains that there is a high possibility that the \Voman's

apostasy during her mortal iIlness was a matter of malice in order to deny the

husband's right. Thercfore, the rule of isti~ISiill is prcferred in the ahove case

because qiyiis does not make provision for a differentiation between a statc of

normal illness and a mortal sickness. 109

Abü lfanifah 's uses of !stiI]S(f/l.

(1) The rules of iSli~lSiill arc almost a departure l'rom the estahlished rules

of qiYÏis when the latter leads to injustice. Shari'ah accommodatcs certain cus-

toms such as the us~ of bathrooms after one has paid a certain ampunt.

regardlcss of the time spent therein. According to qiyiis, this custom will npt

be allowed due ta the undctermined period of time which differcnt users of the

bathroom might spend therein. Although iSlilJsiill approves certain custpms

107 For anothçT ~xamplc of iSlilJsÏiIl based on custom, sel' Schacht, [l1Imdl/c-
'.' - F-11011, op, cll., i" _.J/.

lOS According to the tradition l'rom the l'rophet, it is forhidden for a non­
Muslim to inherit l'rom a Muslim and vice-versa, Sec the J,ladith compi­
lation of AI:rmad b. I;Ianbal and that of al-Darimî on the suhject of inheri­
tance on page 41.

1 IOY Ibid., pp. 182-183.
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incIuding the above, it sometimes overrides eustoms when they cause hardship.

For instance, Abu IJanifah on the basis of isti!Jslin, disapproves of the custom

of Ish'ûr (the practice of stabbing one side of a camers hump in order to indi­

cate that the animal is intendcd for sacrifice), Ish'lir is based on a prophetie

tradition which states that the Prophet Mul;1ammad, peace be upon him, during

the Uajj, prayed the afternoon prayer (Zuhr) at Dhu-ijulay and then asked for

a camel on which hc then made a mark (/sh'or) on the right side of ils

hump,no Abu IJanifah did not disapprove the !Jadith, but he vigorously

opposed the excessive manner in which the Iraqis custcmarily made the inei-

sion, Sorne people misunderstood Abu l:Janifah's position in the above mat­

ter, and this misunderstanding gave rise to their objections ta isti~lson. Did he

reject the ~l(Jilîth of the Prophet on the basis of persona! preference? Or did

he rejecl the custom? Obviously, what he rejected was the brutal way of

implcmenting the ish'ûr beeause the Prophet forbade eruelty ta animals,lll

(2) Sometimes Abu 1;lanifah used isti!Jslin as a deterrent against criminal

aets. For instance, A man eommitted adultery, and there were wi!nesses: but

the witnesses disagreed on the corner of the room in whieh the act was pcr­

fOrIned. Beeause of the uneertainty of the evidence, the accused, according to

qiyüs, should have been freed from the IJadil punishmenl. Abu IJanifah

opined, however, that the punishment should have been inl1icted upon him on

the basis of isti/Jsün.m Sorne later jurists vigorously rejected Abu I:Ianîfah's

opinion on this case, Assuming that Abu I;Ianîfah interpreted the evidence of

11ll
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Imam Majd al-Din Ibn al-Athir, Jümi' a/-U.~ü/ fi, AIJüdîth a/-Rasü/ (Bei­
rut: Ivlaktabat aI-I;Ialwüni. n.d.), vol. 3, pp. 33~-339.

Tal.Jawi one of the followers of Abu IJanifah gave details on this issue.
Sel' 1\1.'1'. I\lusü, A/nï lfllllîfllh, op. cil., pp. 76-79.

Sarakhsi. Shams al-Din, a/-AfahslÏf, op. cil., vol. 4, p. 138.



each witness to mean that the act took place in a difft'rent corner of the roOI11.

l. says al-Ghazali, such evidence does not constitute the standard proof which

can be accepted as sufficient for implementation of the badd punishmenl. The

~zadd punishment should be applied only when there is an indisputable evi­

dence. 113

(3) Isti~lsan is sometimes used by Abü I;Ianîfah to glve priority to the

statement of a woman whose husband doubts her statement about menslrua-

tion. For instance, a man tells his wife: "If you have menstruated, you arc

divorced". The woman says: "1 have menstruated". If the husband denies the

veracity of her words, her statement will not be acccpted. Therefore aecord­

ing to the rule of qiyas, she is not divorced because the condition of her being

divorced is based on the menses. I-Iowever, according to istilJsall, she is

divorced because the menses lies exclusively within her. None exeept the

"J woman can be certain of the malter. I-Ience, her words should be acccpted .114
~;.j:

(4) When an incident is beyond a man's control, Abu I:Ianîfah uses istilJ-

Sail to justify its legitimacy. For instance, fasting in Islam is made void hy eat­

ing or drinking anything between dawn and dusk. Therefore, according tu

qiyos, a person's fast is rendered void if a l1y enters his mouth. But on the

basis of isti~lsall, Abü I;Ianîfah says that the person's fast would still be valid.

He argues that this is a case of eircumstances bcyond the control of the person

who is fasting, like that of blowing dust which cnters one's mouth when one is

talking. He adds that only cdiblc things render fasting null and void. ll5

113

114

Ibid., pp. 138-140.

Sarakhsî, u.ynl, op. cil., vol. 2. p. 202.

115 Sarakhsî, Mohs/i(. op. cil.. vol. 4, p. 93.



Malik 's uses of i::iliIJslin.

Miilik's way of u:';ing is!i~lSïJll is not significantly differcnt from that of his

predccessors, except that he often uses expressions that arc differcnt from

those usee by others such as: "a!Jabbli ilayya" i.e. (more acceptable ta me)

instead of the ward isriJ.lsÎJIl or "asra~lsill" (1 prefer rlzis).116 The followings are

sorne of his decisions based on juristic preference.

(1) Il is related in hi~ MlilVaua'Jl7 that Malik thinks that for an aged or

infirm person, feeding the poor in arder ta compensate for not fasting in

Ramai/ull is not obligatory. However, Malik qualifies this judgment by saying:

"It is more acceptable to me (a~zabbll ilayya) that he feeds the indigent, if he

has the means."llH Whereas Allah says in the Qur'an that: "As 1'0;' those who

can fast (l)ut do not due ta hardship), the expiation of this shall be the feeding

of one necdy persan for one fast day."1l9

MaIik uses discretion herc ta interpret the above Quranic provIsIOn. He

argues that the incapability of an agcd man ta fast is somcthing bcyond his

control: if the expiation of fceding an indigent persan is made obligatory upon

an aged persan, the permission not ta fast, which is given ta one who can fast

only with di11ïculty, has no meaning. Although Malik does not forbid an old

person who has the means of feeding the indigent from doing sa, he does not

117

rvlalik, MlIh'h'IJ{{Il', op. cit. vol. 1, p. 307.

Ibid .. pp. 307-308

Ibid .. p. 307.

Qur'an 2: 184. Those who can do it with hardship: such as agcd people,
or persons spccially circumstanced. The Shafi'is would include a woman
expecting a child, or one who is nursing a baby, but on this point opinion
is not unanimous. some holding that they ought to observe fasts Iater,
when they cano
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think it to be an obiigatio;1 upon him. Malik's iSlil.zslm III this exal11pk l, a

matter of common sense.

(2) Contrary to the opinion of Ibn Shihab al-0uhrî (d. 124/742) that thne

is no harm in one's entering Mecca without putting on pilgrim's garh. Malik

holds that no one coming l'rom another city shouid enter Meeca at any time

without pilgrim's garb. However, he allows the people living in the area,

around Mecca such as Ta'if and leddah to enter the City without wearing the

pilgrim's garb. These people frequently go to Mecca to bring firewooù and

food stuffs. On the basis of isli~lsall, Malik permits them to enter without the

pilgrim's garb in order to relieve them l'rom hardship (raf a/-~/lIraj). 1lé

explains that it would be a burden upon them (mkburtl 'a/aylzim) if they were

required to put on the garb evcry time they enter Mecca. GeneraIly. aIl peo­

ple cntering lvlecca, irrespective of their intentions, are supposeù to put on

the special pilgrim's garh as a religious duty in respect for the lIoiy eity.leO

(3) In another case, Mitlik is reportcd in a/-Mudall'll'allah to have used the

term iSlil.zstÏll. Sal!nûn wondered whether the dutY of Kafprah (expiation)

would l'ail upon a person if he unintentionally hit the abdomen of a pregnant

woman causing a "pontaneous ahortion. He asked Ibn Qasim ahout this. and

the lattcr rcports that Malik said: "According to the Qur'ull, Kafprah l'ails on

a frec man if he kills without intenl. But in the case of ahortion, 1 prder

(asliI~lsill) to impose Kafprah on the accused."121 The causing of abortion hcrc

is the crime, not th,: ahortion itself. In this example, Malik extendeù kllffiiruh

-which is the punishment for a manslaughter commilted hy a frec man- to an

Malik. MUII'aira', op. cil., p. 307; Mabsil(, op. cil., vol. 4, p. !3i).

121 SahnÛn. a/-Mutlull'l\'allah a/-Kubmh (Cairo: al-Malha'ah al-Khairiph.
1324/1<)0<), vol. 16, pp. 1<)<)-200.

.li
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abortion commitled by mistake. Murder and abortion are similar crimes, and

therefore Malik gave similar judgements in the two cases. Thc QI/r'lm does

not spel! out the ruIe for abortion in such a situation; therefore, the discretion

of a jurist is ncccssary ta work out the mIe for the case.

(4) Aecording to qiyâs, a washerman122 is not obliged to pay his customers

for matcria!s damagcd or stolcn from his stores. He is like an Amin (a trust-

worthy persan); and thc Prophet MuIJammad has explained that there is no

Iiability V!amâll) that falls on an Amill. But Miilik maintains that on the basis

of istilJsâll, therc should bc compensation for his eustomers in order to give

more security and confidence to the customers regarding their belongings, and

to make the manufaeturers more eonscious of their duties.

From all the examplcs of the above jurists one may conclude that isti~lsân

was uscd in the eurly days beforc Shafi'i in two ways: first, as a process to be

employed in exceptional cases which must be treated according to their merits.

Malik says: "isti~ISiill is a special permission" which must be used to prevent

an evil result. m Second, as a way ta guarantee the well-being of mankind.

The wdfare of mankind is the ultimate goal of shari'ah. It must be noted that

al! the virtues and good qualities that have always been accepted as good but

are eontrary to the mie of analogy led ta the use of the phrase khilâf al-qiyâs

(contrary to the rule of analogy). This is ta avoid rigid adherence to qiyâs.

The early use of the phrase khiliif al-qiyâs124 for the outcome Of a case

llccided by isti~ISiill supports the idea that juristic preference is an exceptional

l
, •_.'

Dry-cleaner in the modern tcrminology.

al-MlIdiill'lI'llllllh ai-Klibrii, op. cit., pp. 320-323.

!Im Taimiyyah. Mas'alah. op. cil., Most of the treatise deals with this
l~~lle.
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legal procedure. Ils being exceptional means that the lcgal preference of a

jurist in a given case whereby he decides contrary to qiyas, is duc to particular

contingencies being taken into account. 125

125

For instance, Ibn Qasim says that he asked Malik about the isol"!'.'d
~ladïth which slipulales lhal one should wash a pol l'rom which a dog has
drunk seven limes bcfore using it again and discard the contents. Midik
replied: "This IJadIth has come to us but 1 do not know its truthfnlness
UlaqIqa/z)" Ibn Qasim indicates that Malik on the basis of istil.1Sïill,
regarded the domestic dog as an exception to other canines (siliii' that
lived in the wild, becausc such dogs live in man's company and arc like
membcrs of the household ("Ka 'anna/zu min ahl al·bayr"). Thus it
would be absurd and overbearing to expec! people to wash their pots
seven times whenever their dogs drink l'rom them. Ibn Qasim furthcr
explains that l\'laJik also holds lhat people should slill consume the cook­
ing butter samn or milk thal might have been in the pot, evcn though
their dog might have eatcn sorne of it whik they were nol attending.
Malik would say: "1 regard il as preposlerous 'azïmah lhat one throw out
to a dog sustenance that God has provided merely because the dog has
licked it". When Malik was asked why he held that opinion conccrning
dogs and contrary opinions coneerning other types of animais; Midik rep'
lied, said Ibn Qi\sim, "Each thing has its own standpoint (from which il
must he considered") "\\'11 li kI/iii shayin Il'lIjh".



CHAPTER THREE.

SHAFI'I'S CRITICISM OF ISTI!;lSAN.

1n bath a/-Risii/ah and a/-Umm, Shafïi vigorously attacks thc proponents

of isti~ISiill. Ile doc~ not offer a definition of the concept he is criticizing; nev­

erthcless, it is un!ikely that Shafïi's remarks on isti~siill are based on his

understanding of its litcral meaning aIone.

An examination of Shiifïi's rejection of isti~siin reveals that his attack on

this procedure is based on the threat which it poses ta the stability he wishes

tn inject into lsIamic jurisprudence as a nascent science. He clearly expresses

his criticism of isti~ISâll in the following terms: "Supposing the governor and

the mufti shouId say concerning a case that there is no provision for it either

in a text or by analngy, and supposing they should have recourse to preference

(iSti~ISiill); wou!d it not bc incumbcnt upon them to concede to others the right

to prekr (ail Ylislalisimi) somc other ruling? Consequently, every governor

and mufti in the various cilies would rule according to his preference (bimâ

YIlStllliSill) and there wou!d be many contradictory rulings and [atll'as in thc

s,une casc."J2CJ

Shiilïï subscribes to legal reasoning by qiyâs and rcstricts ils frce arbitrary

use by objecting to isti~ISâll. Hc thus differentiates between qiyâs and isti~l­

sâll. Ile bclieves that ijtihâd is qiyâs. 127 Hc explains that both arc an effort to

seareh for the truth (1l/-~liIqq) based on what is apparent (zâhir) in a tcxl.

Thcrdorc, in this endcavour, a jurist is not obliged to follow other jurists'

Shiilïï, Kimb al-Umm, op. cil., vol. 7, pp. 273-274. AIso citcd by Mal)­
ma~~ünî. Fil/Sil/ill a/-Tllslzri' fi Il/-lslâm, transI. F. Ziadeh (Leiden: l'J.
Brill, 19(1), p. ~9.

1 l ,·.' Shiilïï. Il/-Ristï/Illz. op. cil.. p.479; aIso in ls/amic JlIri~plïldellce: Sizlifil's
RistÏilllz. transI. 1\1. Khadduri. op. cil., pp. 289-290.



interpretations of the same text. Shâfiï argues that: "On ail matters touching

the (life of a) Muslim, there is either a binding deeision or an indication as to

the right answer. If there is a decision, it should be followed; if there is no

indication as to the right answer, il should be sought hy ijtiluïd. and ijtihlid is

qiyiis.lll~8

The procedun: of isti/)siin, says Shilfi'i, is "doing what is agreeablc" (to

one's mind) taladhdhudh,129 or something which cornes to one's mimI" "mli

kha(ara 'alli qu//Ïbinli".!3° Shâfiï hercby gives the literaI meaning of istil,l.llin as

a subjective act which has no objective criteria such as those provided by lcgal

texts.

Before embarking on ShMiï's arguments against i.lti1.1.llin, it is important 10

mention thal even the authoritativeness of qiylis which he strongly advocal<.:s.

is disputed among sorne jurists. l3l i\ccording to Goldziher, "Dawud's aim,

although molded by Shâfiï's initiative, was to go beyond Shâlïï hy hanning

qiylis as one of the legitimate sources of canonical lcgal deductions."132 Shâlïï

recognises that sorne jurists have tried, and others might later attempt to ridi-

cule analogical reasoning. He therefore paves the way for qiylis by equaling it

with the consensus of the jurisls, ijmli',I3J and by rejecting isti1.1slin once and

128

129

130

BI

132

Khadduri, op. cit., p. 288.

Shâfiï, al-Rislilah, op. cit., p. 507.

Shâfiï, Jimli' al-'J/m; al-Umm, op. cit., vol. 7, p. 272.

Ignas Goldziher, The {,ahiris, op. cit., he states thal: "They (Dawud's
followers) redueed the sources of discernment of the law cxclusivcly to
explicitly defined points in the Qu,ün and the traditions, and to the COIl­

sensus as representing ail that which the laws were supposed to eon­
tain .....This means that Dawud's followers did not allow application of
analogy ...1' .30.

Ibid., p. 30.

SI
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for aIl.l-'· 'l'hl' opponents of qiyüs dl'c!are that ils rulings arc subjective beeause

of thl' (;]l'ml'nt of uneertainty over whether qiyüs rulings will be acceptable to

God or nol. Moreover, God's rules are not subjecl to ta'lil (finding an effec-

tive causl' for legislation) which is the essence of reasoning by qiyas. Shâfi'i

considers that the compelling need for qiyas renders these arguments irrele­

vanl. Qiviis he believes, is a legitimate method of legal reasoning to extend

the rulings of the texts to eover issues which are not explietly mentioned

thel·ein. Qiyüs has, therefore, corne to stay, and cannot be e:iminated from

the legal sources because of the important role it plays as a mcans of extend­

ing textual rules to other simi1<'ï cases that arc not specifically mentioned in

the tcxts. 135

Unlikc qiyiis, isti/!5Ün, according to Shafi'i, means deriving a rule without

basing thl' decision upon a parallcl textual example .136 The following arc the

main points gathered from both a/-Risii/a/z and a/-Umm where Shafi'i sets out

his objections to istil!siin.

l'irst. Shâfiï holds that the S/zari'ah provides ail the basie needs of man-

kill(! because men arc created with a purpose, and that the Creator has made

it clear that the rules of s/zari'ah ought to be followed. Aecording to Shafi'i,

the ru les of sllllri'a/z, whieh arc not eatcgorieally mentioned, arc nevertheless

implied in the text but arc diseovered by analogiea! dcduction. Bence therc is

Shâlïï, a/-Risii/lllz, op. cit., p. 479. He eonsiders rules derived from
ijmll' and ijti/ziid through qiyiis as right deeisions. Sec Khadduri's transla­
tion of the text in ls/amie Jurisprudence, op. cil., pp. 289-290.

Ibid., pp. 289-290.

These understandings arc apparent il] both a/-Risii/alz and a/-Umm. Sec
ehapters on qiyiis and lb{ii/ 1I/-isti~lSlll~' in a/-Umm, op. cil., vol. 7, pp.
27'2-275.

Shillïï. II/-Risii/II/z. op. cil.. p. 25.



no room for isti/.zsüli to determine any rule a~ "suitable" for mankinùYo

Second, Shafi'i observes that the Prophct Muhammad used to await rL'\'e­

!ation in order to determine the proper rule for an unpn:eeùented incident.

He quotes the example of someone who was denying the legitimacy of a child

born to him by his wife. The Prophet found no text to dctermine a rule for

this matter nor was he able to base a deeision on analogy. Ile therefore,

waited until the verse of Irüli BS was revealed as the judgement. 1JO ShMi'î

argues, then, that if giving a legal opinion by preference, isti/.zsün, or basing a

rule on an unreliable source is allowed, the l'rophet should have been the first

to be perrnitted to do sa. 140

Third, Sh~fi'î says: God orders obedience to both His commandments and

His messenger, viz., obedience to what is revealed in the QUT'lin and the

sunna. Shafi'i argues that if there is no specifie text related to a case for

which a judgement is sought, analogical rcasoning based on eithcr the QUT'lin

or the Sunna should be practised to dctermine the appropriate rule for the

case. Isti~lslin howevcr, is neither of the two,141

Fourth, Shafi'i argues that since the l'rophet disapproved of the aets of

sorne of his companions who rclied on juristic preference, there is no basis for

.-.

137

138

139

140

141

Ibid., p. 508.

The word li'lin is the cursing of one anothcr by both the wire and hus­
band when the husband accuses his wife of adultery and the latter denies
the accusation. They will both utter the oath (if condemnation, and
thereby be separated for good by a jurist.

For many examples of how the l'rophet waited for revelalions to decide
legal issues, sec Kitlih al-Umm, vol. 7, 1'1'.272-273.

Ibid" pp. 267-274.

Ibid., pp. 270-271.



dcciding through isri~I.\ÜI1.142

Fil'th, according to Shafi'i, isri~lsiin Iacks guide-lincs and thereforc, it pro­

vidcs no mcans of knowing thc correct judgement of a case subjected to juris­

tic preference. Thus, if every jurist or judge is permitted to give his own rule

by isri~lsiin on ca~es that have no textual basis, the whole judicial system of

Shari'ah would be chaotie and mcrely expedient. 143 He adds that this woul(!

result in arbitrary rules on a case, and this is not how Shari'ah should be

understood or interpreted. l44 1'0 decide by isri~lsiin means to legislate without

basing one's decision upon a parallel example. 14S Shâfiï emphazises that whoe­

ver follows the opinion of a person who judges by isrif)siin without a source, is

liable to commit an crror, at the same time the follower is erroneously aserib­

ing prophcthood to the person whom he follows by isri/)siin. 146

Shafi'i, l'ully realizing the implication of the above arguments, raIses a

hypothethical question by asking whether qiyiis could also lead to different

opinions (Khiliifiir) just as isri~lsiin does. He evades answering this question

direetly arguing that, overwhclmingly, most jurists aceept qiyiis as a source of

la\\'. i\ceording to Shâfi'i, qiyüs is the appeal to the analogy of attributes (al­

Il1slzü/Jllh j7 al-m'''l'Uj) bctween a case already settled by the text and a (similar)

casc whose ruIe has not been given. Qiyüs is based on definite criteria and is

14Z

J·U

14·1

Shafi'i cited many examples of the prophet's disapproval of sorne of the
acts of his companions. One of these was the case of the man killed al'ter
hc had testified to thc Oncness of God. (i\pparently, the man did this
under the kar of the sword). See Shiilïï's book, al-Umm, op. cit., vol.
7. pp. 20S-2Ü6.

Il '\ ,,-'Ill., p. _ ..'

Ibid .. p. 273.

Shalï'i, al-Risü/alz, op. cit.. pp. S04-S0S.

Sh;llï'i. a/-Umm, op. cit.; vol. 7, p. 206



supported hy consensus wheceas i.-ti~/siil/ is not. 147

In support of Shafiï's vicw, al-Muzanî says: Thus. it is not permissible

for anyone to deny the validity of qiyiis; for it is (only) a matter f)f drawing

likenesses between things and applying similar (rulings) to them on that basis.

(aHashbih bi-'l- 'umÏlr Wa 't-tamthil'alaylzii).14s

Concerning the ~zadith which indicates that there are two rewards for a

jurist's successful interpretation of a case and that therc is a rcward evcn for

an unsuccessful ijtihiid, Shafi'î argues that the IJadith does not indicate that

both judges practice their ijtihiid as mere guesses based on preferencl', 1le

believes that they are both entitled to the rewards indicated on the TIl l'fi t of

their interpretations based on the Book and the SUl/l/alz. 14" Shüfiï concludes

his objections to isti~ISÜl/ by observing that whoever says: "1 will practice

istil./siil/ without any command l'rom God and His prophet; (that person) does

not accept (rules) from God and His messenger",!5u

The above ~Juotation of Shüfiï clearly indicates that his objection to isti/.z-

sllll is r,ot because it is unsuitable as a legal procedure, but that the application

of juristic preference before Shüfi'î was unregulated and therefore inconsis!ellt

with the sources of Islamic law; nameiy: the Qur'an and the SUl/na. Along

with this our understandi~gof Slüfiï's objection to isti/./siil/ is that Abü l,Iani­

fah, the major advocate and prcsumably the originator of isti~l.l'iil/, providcs

147

148

ISO

Ibid" vol. 7, p. 20.

Cited by Abü Zahrah, Miilik, op. cit., p. 314; 'Abd Allah 'Umar J.'aruq's
Mülik',1 Concept ojAmal, Ph.D. thesis (University of Chicago, 1<)7~), p.
210.

See Shalïï al-Umm, op. cit., vol. 7, p. 273.

Ibid., p. 273.
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no mies or guiddin<:s for the application of the concept. Clarification of the

matter was Icft to his followers such as Sarakhsi, who explains that according

to Abü J.Ianifah, isti~lsiin is the procedure by which a jurist sets qiyâs aside,

and instead adopts another mIe which is more suitable for mankind, Sarakhsi

comments on the above statement in al-MabsÏ/{ saying that "suitability is the

objective of Shari'ah" .151

al-Ja~~a~, another I;Ianafî Jurist, defines istihsân as departure from the

rule of qiyiis to stronger evidence. Ail these definitions apparently reject qiyiis

which Shafi'i considers as the major means for Jegitimate legal reasoning.

Obviously, Shafiï not only opposed these definitions, but he also questioned

their evidence. Shft.fiï rejects not only the I:Ianafîs' concept of istilJsiin 152 but

also that of the Malikis despite the fact that he studied fiqh under bath Shay-

büni and Malik.

Conclusion of Shafi'i's Criticism of Isti~1Sàll.

Shrl!ïï's goal, as wc have statcd earlier, was ta removc thc clement of per-

sonal opinion from Shari'ah by insisting upon strict adherence ta the literai

texts of law or qiyiis based on them. Nevertheless, it must be pointed out that

m:cording to Shütïï, as long as one subscribes ta the principle of istidliil

(deductive mdhod), sorne degree of personal discretion in the interpretation is

inevitabk. 153 The principle of istidliil contains bath ma.~lal.lOh and mafsadah

151 Sarakhsi, al-MabsÏ/{, op. cit., vol. 10, p. 145.

Distinction must be drawn between the carly and the later I:Janafî doc­
trines of istilJsiill. Shüfiï specifically criticizes the carly I;Ianafîs' defini­
tions. The later I:Ianafî jurists, sueh as Sarakhsî, Pazdawî and others,
review the ddinition of the concept and its methodology. However, this
does not mean that the later dcfinition of the other school will not be
rejeckd if it threathens the basic /I.~Ï/I mcthodological approach which
ShülÏÏ was trying to establish.



v!hich arc tools that enable the faqïh to apply the law to ne\\' and changing cir­

cumstances equitably and justly.lq

On the basis of the above considerations and the historical use of istil.J-

san,155 its rejection by Shafiï should be intcrpreted as a renunciation of incon-

sistency in its use in the carly period bdore him. ShiitÏÏ believes that istil.lsiin

has to be guided in such a way that the jurist must validate his legal decisioll

with evidence l'rom a legal source. He must also determine at which point

strict application of the general precept becomes excessive and thereby inap­

propriatc. 156 Moreover, Shüfiï's use of the vcrb astal.Jsin and the special

licenscs (a~lkam ar-rukha.~) provided for in both the Qur'an and sunna, such

as the exccptional rules governing travellers who are exempted l'rom the obli-

gation of fasting in the month of Ramai/ail, arc manifestations of the principle

that underlines iSli~zsiill.157

Since the main objective of Sizari'ah is the wei l'are of the whole of man­

kind, and because the concept of accountability is a major part of the Islal11ic

153

lS4

155

1%

157

Ibid., p. 508.

For instance when the Qur'lin explains that there is bendit and harl11 in
al-Khamr intoxicant, the Law-Giver commands us to refrain l'rom il.
Despite the benelït therein Muslims arc enjoined to refrain l'rom drinking
it because the evils of Khamr are greater than ils benelïl. The disregard
for any bendit l'rom intoxicants indicates that discretion must be used to
put aside any rule of which its harm is greater than its benefïl.

lyiis b. Mu'iiwiyah (d. 1221740) used istil.lSiill and gave instruction that
qiyas should be abandoned whenever it leads to injustice. Wakï l.Iayyiin
Akhiir al-QllI/iit, op. cil., vol. 1, p. 341; also see ehapter two for details.

Shiifiï says: (astal.zsin) e.g., J prefer that thirty dirhams should be the:
gift al-mit'ah for uneonsummed marriage. Il is important here to notice
that the: Qur'an has preseribe:d no specifie amount for this ge:sture:. Ali it
suggests is "A gift of rc:asonable amounl." Se:e QU,II/l 2:236.

Observation on this point can also be se:en in Shii!ibi's al-ftLyiim (Cairo:
!vla!ba'at Mu~!afa Mul.laml11ad, n.d.), p. 119; a/-Mzlll'lIfllqiit, 4 vols.
('l'uni';: l\1a!ba'at al-Dawlatiyyah, 1884), vol. l, p. 102.
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faith, a l'vluslim jurist then:fore always keeps away from pronouncmg any

judgement merely on the basis of his own ;:>reference. Nor will he give a legal

opinion without giving duc consideration to the aim and objective of SharI'ah.

'1'0 sum up, Shâfiï's objection to isti~lsiin is only an attempt to systematize

the science of Islamic jurisprudence. He, therefore, formulated certain abid­

ing rules and regulations for lslamic legal procedures. This conclusion is

based on the fact that before his time there existed no "well-defined" Il.'iiii book

on lslamie jurisprudence. Shâfi'i believes in legal reasoning or ijtihad; he

does not, however, accept isti/,lsan as an independent source of law. 15S Nor

does he subscribe to any Icgal rulc which has no support from textual rcvela-

tions, ijmii' and qiyas. 159

Controversy ovcr isti~lsan continued al'ter Shâfi'i. Later I:Ianalï jurists

such as Sarakhsi and Pazdawi tried to clarify the concept of juristic preference

lly providing clearer definitions, giving various definitions of istil,lsiin and most

importantly. by negating the idea that isti~lsall is takll.~i.~ al-'illah as Ibn Taymi-

yah prnclaims. Wc may now discuss the opinions of the proponents and

opponenls of takh.~i.~ a/-ïllah

15S According to al-Subki, making istilJsiill a source of sharI'ah (such as the
QI/r'lm. SUlIlIa. and Ijmii' and Qiyiis) is what Shâfi'i rejeeted. After­
wanls Shafi'i prefcrs (ista/.lsana) the use of the Our'an as a determing
factor of the truth by swearing with il. (Tal.z/if 'A/ii a/-Ma.~~lQf). For
more cxamJ)!es, sec al-Ghazali, a/-Mankhii/ min Ta'liqat al-U.'iii/, cd.,
l'vlubamma'-: J:Iasan (Cairn: n.d.,). p. 374.

'Abd al-Rahmim al-BannânÎ. Hlishimt 'Aiii Marli Jam' a/-Jall'liml, 4
vois. (Cain;: Malba'at MU~lat'ü al:Bâbî, 1937), vol. 2, pp. 2, pp.
1::3-1 ::6: Kashf a/-Asrûr. op. cil., pp. 1122-1126.
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CHAPTER FOUR

]'/:..;;:iJ::;rS AL-'ILLAH (PARTICULARIZATION OF THE ÇAUSE).

Particularization of the cause is the limitation of the motive a law hy

means of granting an exceptionai ruling in certain cases. There arc instances

wherein a precedent ruling can not be extended on the basis of its 'il/ah

because such an extension would weaken, invalidate, or chang~ the hencfit

intended by God.

For example, there is a general ruling in the Qur'an that Musiims arc for­

bidden to eat meat which has not been slaughtered in accordance with Islamic

rituai requirement (mayta). If a life is at stake, however, this ruling has to he

put aside and an exccptional permission to eat such meat is granted to a Mus­

Iim when there is nothing else edible available to him except the maytll. Starv­

ing to death is the 'il/ah that particularizes the original ruling of the gennal

prohibition of mayta. Because of the rigidity of the ruling of qiyiJs which

would not allow the eating of mayta under any circumstances, the generai ruI­

ing is put aside, and the procedure of isti~lsiJn is taken.

This is the reason why many \:Ianafî jurists have defined isti~lSÜII as the

"abandoning of one judgement in favor of another."I('() From the above exam­

pIe, it appears that qiyüs does not allow particularization of the cause whereas

isti~lSïill does, by changing a part of the content of the 'il/Ilh or some of ils

properties to conform with the objective of the shllri'ah ruling.

This explanation should not, however, be taken as a licence to manipulate

the shari'ah law arbitrarily; for there must aiways be a reliablc source upon

which such a ruling of IlIkhïÎ.ï al-'il/ah is based. Many \.Ianafîs such as

I(,() Ibn Taymîyah, Mas'lIlah, op. cil., pp. 457-45S.



al-Karkhî, al-la~~ü~ and Abü Zayd al-])abü3î161 believe that istil.zsân emanated

from a special group of 'ilal which rcquire particularization. 162 Therefore,

istil,lsân cannot be be ruled out completely as being a product of takh.~Î!!

al-'illah; hence we include its discusion below.

Ibn Taymîyah (d. 728/128) indicates the urgent need for the examination

of the relationship of istii.zsân and takh!iÎ!! al-'il/ah to the question of sacred

law, in terms of both fundamental and gcneral appIication. 163

Other jurists befon~ Ibn Taymiyah sueh as Abü I;lusayn al-Ba~rÎ, Sarakhsi,

and Pazdawi dcvoted chapters to the issue of takh!!Î!i al-'il/ah. A; tae begin­

ning of his discussion of takh.~L~ al-'illah, Abü I;lusayn al-Ba~r! (C:. 436/1044)

divides ïllah into two categories: The first is what he calls "breakage" (al­

kasr). According to this category,the meaning of an 'il/ah may exist in a par­

aile! ease (jar') but without the rule being evident therein. This happens when

one singles out an attribute (wa.if) from among other qualities of an 'il/ah and

thinks that the isolated attribute has no effect (ta'tMr) upon the discovered

Ahü Zayd al-Dabüsi is described by Ghazali as "the most extreme propo­
nent of particularization (ashadd al-nâ!! fi takll.~Î!i al-'il/ah). See Ghazali,
al-Shilii al-Ghalil fi Bayân al-Shabah wa al-Ml/khilwa Masâ'sl al-Ta'lil,
cd. al-Kahisi (Baghdad: Ri'asat Diwan aJ-Awqaf, 1971), p. 465.

Ibn Taymiyah, Mas'alah, op. cil., p. 458.

The term takh.~·Î.~ al-'illah may be translated as specification, particulari­
zation, specialization or limitation; the most suitable terrn will be used in
accordance with the sequence of the staternent involved. Bath George
Makdisi and 10hn Makdisi use "limitation" for takh!!Î.~. See their articles:
G. Makdisi, "Ibn Taymiyah Autograph Manuscript on IstiJ.zsân" in the
Arabic And Islamic Stl/dies In HanoI' of Hamilton A. R. Gibb, 1965, p.
446; 10hn Makdisi, "Legal Logic And Equity In Islamic Law" in the
AlIlericall Journal of Comparatil'e Law, vol. 32, pp. 71 and 82. Aron
Zysow uses "Specialization" in his unpublished Ph.D thesis The Econ­
omy of Certainty, op.cil., p. 403. l;IalTaq Wael, uses "Particularization",
in his article "Considerations On The Function And Character Of Sunni
I.egal Theory". Jouma! OI The AlIlericall Oriellta! Society, 104.4, (1984),

'\..''"'1p. 0(\.".
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rule. I "') The jurist then retains the rule and abandons the irrelcvant attribute,;

he may say, for examplc, that the performance of the prayer of l'car (.~aliit al­

khahfJI65 is made obligatory beeause it eonstitutes worship ('ihlidah) and is,

thercfore, comparable with other regular prayers which must be made up by

restitution (qaefli').166 This rule may be deduccd from the fact that a l'vluslim is

obliged to observe the regular prayer by qaefli' if he misses the prescribed time

for il. An opponent may disagree and proclaim that the qa(/li' al\lTIe is not

suffieient to be the effective cause of making prayer obligatory in the case of

~allil al-khall'[; therefore, he may reject al-qaefli' since it is not required of a

wornan after her monthly period to do the restitution of the prayers omitted.

She is required after her period to do the qa(/li' of fasting but not that of

prayer. Aecording to Abu I;lusayn al-Ba~rî, the abC)v" opponent's view is a

fallacy because worship has an impact (ta 'thîr) upon both the prayer and the

fasting except that qa(!li' of the prayer al'ter the menstrual period is litkd

while that of fasting is retained. 167

The 'il/ah in both prayer and fasting Îs worship, and it exists in them but

beeomes broken (kasr) when the applicable ruling of al-qar!li' is lifted l'rom

prayer and retained in that of fasting for women during their monthly perim!.

The point that may be added to the above explanation is as follows: Restitu­

tion (qaefü') for fasting is casier than that for prayer; it is sn because prayer

should be eonducted five times a day whilc fasting is a singular daily service.

Thercfore, al'ter menstruation, to make up prayers for every singll' olle of the

16-1
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MII'ramad, op. cil., vol. ~. p. 8~1.

Muslims' special prayer usually eondueted when there is fear or IVar.

The making up of prayer at a later time when one has missed it at ils
prescribed time is cali cd (al-qa(lii ').

'1 ' 1 .' 8" 1 l'"''JO Il tama( , op. CIl., pp. _ -0__ .



omitt,;d days would h,; mor,; difficult than making up for fasting which occurs

one<; in a day. And "on no soul doth God place a burden greater than it can

b,;ar"; in tcrms of spiritual duty.l68

The second category of 'i/lah which Abü l:Iusayn al-Ba~rÎ describes as "the

!ogical incompatibility" (al-naq(i), is the identification of a cause by virtue of

its wording and its meaningful principle (laf~lûlâ wa ma'nâhâ) in a parallcl

case which lacks its rule. 169 There is a great deal of contrùversy over the valid­

ity of this category of 'il/ah. Abü I;lusayn al-Ba~ri validates and defends it

against various charges: The opponents argue, for example, that an 'il/ah

without ils rule is invalid and illogical, but al-Ba~ri argues that if what is meant

by illogic is the existence of a cause without its mIe and without evidence pre­

venling the existence of th,; rule, an 'i/lah is not necessarily invalid in such a

cas,;. Th,; pr,;s,;nœ of the 'il/ah without its mie signifies simply that the per­

son whn d,;du,;,;d the 'il/ah made a mistake by not following up the 'il/ah with

ils rule. no But if the opponents define logical incompatibility (naqfj) as a case

wherein an 'il/ah exists without its mIe, but with evidence suggesling the rea­

son why th,; ruk does not exist (intifù '), then there is an obvious inconsistency

in their procedure which does not mean that the 'i/lah is invalid. Abü Ijusayn

al-Ba~ri so!ves the problem by supposing that someone says: "1 pardon a per­

son because he is a I3a~rian", yet he docs not pardon another person from

Ba~rah. Any layman or any intelligent pcrson will ask why other I3a~rians arc

exduded. If the man explains that an animosity exists between himself and

the latter irr,;speetive of whcther he is a Ba~rian , the speaker cannot then be

Q ,- ~ 1"'­ur an _:_Ol).

1-:\\

"1 ' 1 . "11/1 tl/lIllli , op. Cil., p. o ••.
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blamed or be compelled to retract his conditional statemenl which is based (Hl

enmity.171 Another example given by al-Ba~rî is as follows: Although l'ire is the

cause of burning, it had no impact on the Prophct Ibrahîm when he was

thrown into the fire. The inability of the fire to bum the Prophct, which is duc

to other external factors, cannot negate the acceptance of fire as a cause for

burning.

If thc opponents claim that wkh!iï.~ al-"il/ah can become valid only by

accepting contradictory statcmcnts, the rcply is as follows: According to the

proponcnts of takh!iï.~ al-'il/ah, if the 'il/ah in the original text is obstructed in

cascs parallcl to it, (jIlTlï'ihii). this does not necessarily invalidate the 'il/ah;

rather it demonstrates what taklz.\'ï,~ a/-'il/ah actually means. That is: taklz.~ï,~

al-'il/ah is a ruling which is limited ta a particular case ll'!llJ.le rulinl( cannot be

cxtended to a parallel case duc to an impediment in its dfective cause ("illah).

The proponents of taklz.\'ï,j' al-'il/ah make a strong case by giving an illus­

tration of how L ;~gal eause should be considered as the signifier (amÏirah) of

a rule and of how its presence in sorne cases without its rule does not neces-

sarily negate it as a signifier, as the opponents claim. J72 Abu I,Iusayn al-Ba~ri

explains by illustration that a qii(li 's hon:e standing in front of the king's house

is a sign that the qii(li is inside; q(l(lï's absence does not negate the horse as a

sign that the qÏi(lï is somewherc around, sinee at most other times he is riding

il. Similarly, the presence of a diffused cloud in the sky in the winter without

rain docs not negate the cloud's bcîng a sign of the eoming of rain. Therdore,

171
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Mu' Will ad. op. cil., p. S:;O.

Exampks of taklz.~ï.~ al-'il/ah by the opponents "uch as l'azdawi, and
Sarakhsî can be !ound in l'azdawî's book Kashf al-A.vÏir op, cil., pp.
11~S-11~\). Thcir views will !Je discussed latcr in this thesis.



whcncvcr an 'il/ah occurs without ils rule, (aklz.~ÎS al-'il/ah is duc to other

cxtcrnal factors which prevcnt the ruling from playing a raIe in the parallel

case; and the presence of an 'illalz without its ruIe docs not invalidate the

cause. From ail these examples, il appears that God is the Cause and that an

'il/ah is figuratively aseribed to the rule. Abu I:lusayn al-Ba~rî concludes that

wc may know the reason why a rule for a case docs not exist despite the exis­

tence of its 'illah, only if we understand that there must be an impediment

(mïmi') in the case.

Ibn TaYI7lÎyah and Abü lfusayn al-Ba!jrÎ's Views on Takh!jÎ!j al-'Illah

The simple under~tanding of takll.~Ï!i al-'il/ah secs it as the existence of a

cause without the existence of the expected legal norm (J.lI/km) due to an

obstacle. m This means that the cause of a legal norm may be ignored in the

Qllr'ïlll and the SUlllla. In such a situation, a jurist will then try to determine

the cause of the ruling L>y his reasoning. Once bis discretion indieates the

caUSe, it follows that the ruling of the text should be extended to new similar

cases. llowever, application of wch a ruling is sometimes impossible duc to

iTI1;Jedil11ents, obstructions or confliets with other sources of law. This often

happens because the determination of the cause which is based on human rea­

sonl11g is subject to error. Such an error is clearly noticed when anothcr

source of law opposes the extension of the legal norm of the text to a new

case ,p.,

According to Ibn Taymîyah, a cause may be either completly rejected or

l110ditïed so as to aecoTI1odale certain new cases if the cause consists of a

"

lï.'
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Mas 'alah. op. cil.. p. 45S.

}\ash/ al-AsrÜr. op. cil.. p. IlôO.



meaning (ma'nii) whieh can be ascertained from the shari'ah and which distin-

W. guishes the new case from the original case. Ile thercfore. calls is(i~lSiin the

particuIarization of the cause either through the modification of the 'il/ah or

through its complete nullification. 175

Abü I;Iusayn al-Ba~rî believes that an 'il/ah is a sign (amiirah) whieh signi­

fies the determination of a ruling and that the presence of an 'il/ah without ils

ruling does not invalidate the 'il/ail. He considers the procedure in such a

case to be the essence of grasping the concept of particularization of causes.

1'0 illustrate this situation, Ict us analyze the example he gave at the beginning

of his discusion of (akhyÎ.y al-'il/ah: Fasting and prayer arc two ritual obi iga­

tions that the MusIim must fulfil. Iking acts of worship, the two should he

subjected to the same ruling, namcly restitution (al-qa(/li '), whenever one

omits observing them at their prescribed times. The presumeJ 'il/ah in both

cases is an "aet of worship". howcver, this 'il/ah is particularized in the case of

prayer by lifting the ruling of restitution for praycr from wOlTIen whenever they

miss this act of worship during thcir monthly pcriods. In othcr words, arter

the menstru,l! pcriod, womcn will be required to compens<~ie only for fasting

and not for praycr. From this examplc, the following aspects of takhj'Î.y

al·'il/ah may be considered.

First, there is a difference betwcen divine causes and rational causes.!?('

Ba~rî asserts that the nliing of the former follows its 'il/ah whenever there is

no impediment preventing the ruling. In the above examplc of fasting, the

attribute of the 'il/ah, "aet of worship" is present. 1\ Muslim must fast at the

prescribed time; but this ruling concerning fasting is absent and is rcplaced hy

•
175
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Mas'alah, op. cit., pp. 45<J-Œ).

/i,I/1'(all1a(/ op. cil.. p. S25.



(

1

(

another ruling, namely: the "restitution of fasting for women after menstrua­

tion", and that is duc ta an impediment namely: the "monthly period", The

causc does not follow the ruling here because it is a divine 'il/ah; whereas,

rational causes always follow their rulings without any exception, A similar

exposition of this idea has been expressed by another jJanafi jurist, al-Khar­

khi, who asserts that "in theology the 'il/ah ean in no way be stripped of ('üri­

yah) the judgment related to il, But in legal theory, he continues, the relation­

ship concerned is different; for the juridieal judgment does not necessarily

follow from the 'il/aIL For this reason, the 'il/ah in legal theory is called a sign

('a[lima or amlira),m

Second, the causes elicited by the jurists from revealed sources (liai al­

1,llIkm) were signs whereby the rule of law might be extended to new cases,

The jurists were not entitled to identify these causes with the policy behind the

divine kgislation, When a cause was explicitly particularized in a text, how­

ever, it was to be taken ta indicate the interest served by the law ('il/ah al­

/lw.ylallah). Revelation, in fact, was the only means of knowing these causes,

When an explicit cause turned out to be subject to particularizalion, this meant

that what appeared ta be the motive cause of the law was only part of the

Third, the jurist is not in a position ta determine what harm or benefit

(Jod intellds through an extracted 'il/ah, For instance, it is not the dutY of a

jurist to justify the reason why the hand of a persan who removes a coffin

from a grave (al-lIaIJlÎs!z) should or should not be eut ofL Suffice it that the

property is stolen from its proper place where it is supposed to be kept and

that the appropriale ruling of theft is carried out aceording ta the stipulated

Shehahy, '''1IIa and Oiyiis"." op, cil" p, 34,



law of sharTail.

Fourth, an ïllah t:xtrat:tcd bl' a juri,t dot:, not impart œrtaintl' but only

probabilitl'. Howt:vt:r, wht:n an ïllah i, detcrmint:d, a juri,t i, entitkd to u,t:

it ta exte:nd it, ruling ta parallcl ea,e, un!css there i, an impedimt:nt whit:h

prevents sueh an extension. Sueh an impediment does not eompktely destroy

the juri,t's probable opinion (;allll) tbat the cause is valid; it only indicate, a

need for particularization.

It is interesting to note that al-Ba~rî does not mention the word isti~ISÜIl

throughout hi, po!cmie on rakh.yi.y a/-'i/lall. 'l'hi, however, does not mean that

the two arc separate procedure,; sorne juri,ts consider them identical. Among

them is Ibn Taymîyah who argue, categorically that Illkh.yÎ.y a/-Ïllalz is istii,l­

sün. In his mas'a/alz on isti~lsun. Ibn Taymîyah says: "Surely. the objt:ctivt:

(ghuyalz) of istil,lsilll which is considered to bt: eontrary to the ruling of qiyils is

in realitl' a particularization of eaust:".l7ô

The I:lanafï, agree in rt:cognizing iSti/.1Silll; they difft:r as to wht:thcr istii,l­

sün is to be idcntified with rakh.yÎ.j' a/-'i/lalz. This situation cames about

because in opposition ta almast ail the rulings of isti~ISÜfl thert: is an analogy

which is rejected in favor of sorne text, consensus or a stronger analogy. 'l'ht:

eause upon which the rejeeted analogy dept:nds is prt:st:nt in cadI such cas".

but without the expected !cgal consequences. 17'>

Partieularization of the caust: is thus a bridgt: bt:tween analogy and ijtihild

but tht: former faœs a major objection bt:caust: its oppont:nts bdit:vt: that it

lcads to the inl"allibility of ijtilzud. However, the dispute ovcr rakh.yi.j' a/-ïllalz

17~

179

Mas'a/ah. op.cil., pp. 45ô, 465, and 4111>.

SaraklzsÎ. op. cil.. vol. ~, p. ~13.
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constitull:s th<: inrl<:r dimension of iSliI.zsan. Our ncxt threc chapters will be

fo<;used on th<: translation of the chaptcrs on iSli~lsan wrillcn by Shafi'i, Sara­

khsi. and Ibn Taymîyah in their diffcrcnt books.

\



CHAPTER FIVE.

THE SELECTED ARABIC TEXTS FOR TRANSLATION INTO

ENGLISH

Shafi'i, Sarakhsî, and Ibn Taymîyah's works are chosen for translation

because of the different schools of law which they n:present, namcly. the

Shafi'i, J:Iana!ï and J:Ianbalî respectively. 1bey have different views on isti/)­

siin and takh.~î!i al·'illalz, and they have contributed greatly to the better under­

standing of these two legal procedures.

The first jurist, Shiilïï, for instance, is the founder of the Shflfïî School of

law; and he strongly attacked isti~lsiin. The bases for his refutation of isti/)stln

have been explained in the previous chapter. The subsequent chapter provides

a brief biography, and an English translation of the arguments which Shülï'i

used against isti~lslin in Kitiib al-Umm. This is the first time this section of the

work has been translated completely into English with commentary. Slüfiï

calls the chapter: "A Section on the Refutation of Juristic Preference". Sueh

scholars as Joseph Schacht,180 Subl)î Mal)ma~~iinî, 181 and AI.lmad J.Iasan have

referred to this chapter of Shafïî many times in their discu:"ions of i,\'li/.lslill y~

Following the translation of Shiilïï's work will be that of the second jurisl.

Sarakhsî, who represents the J:Ianafî School of law. Two Sections are sclected

ISO

181

ln his Origins op. cil., Schacht quoted Shiifï'i by translating a kw tines of
this chapter when he was discussing Shiifi'i and iSlil.lslill on pages
121-122.

ln his Falsafat al-Taslzrî' al-/sliimî, Subl:.î quoted Shiilïï from this chap­
ter when he was cxplaining the issue of isti/,lslin. Sel' his al)'.)ve men­
tioned book mmslated by F. Ziadeh, (Leiden: E.J. Brill l'Hil), p. Xl).

When he ·.vas discussing isti~lSlill, J:Iasan quoted Shülïï l'rom the "lIne
chapter that we will be translating. Sel' his article on "The Sources of
Islamic Law." /s/alllic Sti/dies 7 (1(j68), p. 177.



1
l'rom his book calicd U~ÏlI Sarakhsi. Thc first section deals with the explana-

tion of qiyüs and isti~ISÜIl; while the other treats the issue of takh~ï~ a/-'il/ah.

These sections of/à a clear picture of the 1:lanafi concept of isti~ISÜIl in

relationship to takh.~Î.~ al-ï/lah. At the same time, this work of Sarakhsî is

considered to be a rebuttal of Shafi'i's criticism of isti~lsün l'rom Iinguistic and

Jcgal points of view respectively.

The last translation is l'rom the third jurist, Ibn Tayrnîyah, who represents

the 1:lanbalî School of law; there is an autograph manuscript on istil!sün from

Ibn Taymiyah. The manuscript has been edited by George Makdisi but with­

out a translation. 183 Ibn Taymiyah discussed the issue of isti~lsün, and its re1a-

tionship with qiyüs and tak1z.~Î.~ al-'il/ah.

The works of the jurists, Shafi'i, Sarakhsî and Ibn Taymîyah are unique,

and particularly that of Ibn Taymiyah, which combines the analytical discus-

sion of the three principles of qiyüs, tak1z.5Î.~ al-'il/ah, and istil!sün. Wc there­

fore believe that rendering the works of the above jurists into English will be

uscful for a better understanding of the subjeet of istil!sün.

Shafi'ï's Bric! Biography and Legal Reasoning.

Born in Gaza, a smail pr"vincial town on the Mediterranean sea III the

year 150/767, Sh5lïï grew up in the l~ijaZ.184 He then wcnt to Iraq where he

1/(1,

l~·l

Ibn Taymiyah, "Mas'alat al-lstil!sün," cd., George Makdisi, "Ibn Taymî­
yah's Autograph Manuscript on Istil,lsan: Materials for the Study of
Islamic Legal Thought", Arabie and lslamie StlIdies in Honor of Hamil­
IOn A.R. Gibb, (Massachusetts: Harvard Univer:;ity Press, 1965), pp.
446-479.

Daqar 'Ahd al-Ghani, al-Imam Slzafn (Beirut: Dar al-Qalam, 1972), p.
44; Shiitïï Muhammad b. Idris, al-Risallliz translated by Majid Khadduri,
Isllllllic Jurisprudence (Baltimore: The Johns Hopkins Press, 1961), pp
l)-Ill.
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wa~ expo~ed to the practice~ of the Iraqi jurists. Ile ~tudied under both t\\fdik

b. Anas (d. 179/795) champion of the upholders of tradition (ahl al-I]adith)

and Abü !:Ianîfah (d. 150/767) who is considered to be the leader of the

upholders of opinion (ah! al-ra 'y). Acquainted with these two great Imam~,

Shafi'i was able to play an important roIe in solving sorne of the di~agreement

(ikhti/aJ) or controversy between the schooIs of traditions and per~onal opin-

ion. He found a common ground of agreement on what was to be the position

of tradition in relation to the Qur'iin and the other sources. 185 The traditioni~ts

accused their opponents of making excessive use of opinions in deeiding lcgal

issues at the expen~e of l.llldÎth, whiIe the rationalists condemned the former

for using unreliable 'living traditions'.lse, Shafi'i was able to establish a system

whereby only the Qur'iin along with traditions from the l'rophet Mul)ammad

should be considered as sources of law and not the living traditions. He say~:

"Every tradition related by reliable persons as going back to the l'rophct, is

authoritative.... "187 Shiilïï provided a precise method of legal n;asoning hy

rejecting customs and persona! opinions as sources of shari'ah. Ile ddined

the methods by which lcgal reasoning was to be restricted within the frame­

work of the authoritative sources; namcly: Qur'an, SUlIlId, ijlllü', and qiyüs.

Ijtihad (personal endeavor) and qiyüs188 arc di~cussed by Shülïï in an

185

186

187

188

His famous book, al-Risülah Shfllï'i testifies to the above a~~erlion, sec
Mu1)ammad Ibn Idris Shafi'i, al-Risalah, cd. A1)mad Mubammad Shfikir,
(Cairo: 1940), pp. 478-479.

Joseph Schacht, An Introductio/l to Islamic LaI\' (Oxford: The Claren­
don Pres~, 19(4), p. 62.

Joseph Schacht, The Ori~i/ls of Muhammadall Juri.\j!rudellCi' (G.\lord:
The Clarendon l'ress, 1950), p. 12.

Qiyas is more than ana!ogy, it is the procedure by which the rulinp, of a
precedent case is extended to this ncw case on the ba~is of ~ome underly­
mg common characteristic or rationa!e which governs the two case~. M.
Bernard's article "~iyas," Encyclopaedia of Islalll. 2nd cd. (I.eiden: F ..1.
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attempt to draw a line between them and isti~lsiin. He often uses the terms

qiyiis and ijtilziid interchangeably, and permits reasoning only through qiyiis.

For him, qiyiis is not a source but rather a subordinate or a derivative (Jar')

kind of evidence whieh must be based on the Qur'an, Sunna, or Consensus.

Shafi'i divides knowledge into two kinds: The first is certitude and covers both

the apparent and the hidden. An example of this type is the definite text (a/­

!WH) from God or an established tradition from the Prophet Mu!)ammad. 189

The second type is knowledge acquired through qiyiis. The product of qiyiis

does not constitute certainty but only appears to be true (~lQqqan fi a/-:;iilzir),

and that is the reason why the rules deduced through qiyiis are not obligatory

for ail jurists to accept. Such rulings are truc for the person who deduced

them only.

Again, Shiitï'i divides qiyiis into two categories: The first is based on a

ma'nu (reason) shared by two cases. For instance, when God or the Prophet

allows or forbids something on the basis of a ma'nü, and if we find the same

lI/a'nu in another case that is not treated in the legal sources, the ruling cover­

ing the first can Dl: extended and applied to the second. 19o The second kind of

qiyus is the one based on resemblances (aslzbülz). This type is ernployed when

a case that is not treated in the authoritative legal sources resembles other

casl:s that arl:. In this situation, the case under examination acquires the rul-

ing of the eaSL' that is most similar to il. Shafi'i believes that disagreement

among jurists can easily arise here, presumably beeause the concept of similar-

Brill, 1954-). vol. S, pp. 238-242, \Vael B. I:Iallaq, "Non Analogieal
Arguments in Sunnî Jundieal Qiyas," Arabica 36 (1989), pp. 286-306.

a/-Risu/alz. op. cit.. pp. 478-79.

Shütïï remarks that some seholars believe that the term qh'Ï/s must be
used onl)' to mvl.T this category. a/-Risu/alz, op. cit., pp. 515-517.
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ity is not weil dcfined.

Granted that qiylis has a strong clement of analogieal rea,;oning. its dcfini-

tion covers inference by a fortiori argument in both its forms. the a minori ad

maius and the a maiori ad minus. 191 For instance. the Our'flnic verse pointed

out by Shiifi'i: "Whoso has done an atom's weight of good shall see it, and

whoso has done an atom's weight of evil shall see it" is an illustration of a

minori ad maius. The memJing of this verse is that God's reward for doing

more than atom's weight of good and His punishment for doing more than

atom's weight of evil are greater than that promised for an atom's weight.l?~

The c. planation of Shiifi'i that any punishment le,;s than killing eould he

inl1ieted upon a non-Musli:n who waged war again,;t Muslims is an illustration

of an example of the a maiori ad minus type. The inference i,; drawn from

the Our'anie ver,;e whieh permit,; the killing of sueh non-Muslims. In "ther

words, if killing them is allowed, any other punishments that are less severe

than killing, sueh as eonfiscation of their property, are permitted. 19.1 Shiilïï

eonsiders the use of qiylis as a necessity. Just as tayammam (ablution by sand)

becomes lawful in the abs"nce of water during a journey; so is the use of qiylis

in the absence of textual sources. According to him, qiylis cannot superscde

an authoritative text; neither should it be based on a special or exeeplional

prec,~dent (istithnli'); it must eonform to the spirit and the general ru les and

191

192

193

Wael B. I:Iallàq pointed out that qiylis is more than analogy, but eovers
inferenees such as the a fortiori argument in both its two forms men­
tioned above. For details, sel' his article "Non-Analogie: Arguments..."
op. cit., pp. 286-290; Aron Zysow, The Economy of Certainty: An Intro­
duction ta the 1)1Jolo,::)' of lslamic Legal Theor)' (An unpublished l'h.d
De~vrtation, Harvard University, 1(84), pp. 157-174.

"Non-Analogiea!.." op. cit., p. 2S9, the example is eited from al-Risiilah,
op. cit., pp. 514-515.

Ibid., p. 515.
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principlcs of thL: law. In taking such a position, Shafi'i established a balance

between thoSL: who USL:d qiyü.l' L:xtensively as a source of law and those who

rejL:cted it altogether.J9'

f.<"lilJ.I'ün is declared unacceptable ty Shafi'i because, according to him, it

permits unrestricted use of persona! reasoning. He described istilJsun as

taladlulhudh (doing what is pleasurable). In refuting isti!Jsün, Shafi'i says:

"God's orders as ta what is right and ~':rong should not be applied by treating a

case without duc consideration or by dealing with it on the basis of isti1]sun.

lSTi~ISïlll is mercly doing what is agreeable."195

The issue of isti~l.I'ün became controversial during the early formation of

the science of Islamic jurisprudence, mainly beeause its proponents were ::'na­

ble to provide convincing evidence for its authority. They put themselves in a

de1"<.:nsive position by saying merely that: "the partisans of a doctrine know

hC31 what their predecessors intended."l9C> The primary issue of whether istil!­

sün should hL: accepled as an authoritative source of law was not adequately

treated hy the classical jurists. 197

l'erhaps this is another reason why Shafi'î rejects isti~lsün as an û.1illorita-

tive source. Because of the effort of sorne laler jurists such as al-Ghazalî (d.

5(511111), al-!\midî (d. A31/1233), lbn Taymîyah (d. 728/1328) and others to

19·1

19.1

The first group arc the l.Ianafis V/hile the other arc sorne of the /.:ahirîs
who prder 10 USl' what they cali maflllim al-ma'na instead of qiyas.

Risülalz of Shafi'i translated by Khadduri, op. cit. However, there are
man)' instances wherein Shafi'i has used very strong language in con­
demning istil!san in Kitab al-Umm. Paragraphs 15 and 23 of the transla­
tion below are good examples.

!\hÏ! J.Iusayn al-Ba~rî. al-Mu'tTlmad, op. cit., vol. 2, p. 838.

l'azLiawls hook mentioned ahove did not touch this aspect. Sec volume
.., l'I''U'-l Il~"9_ 0 lis .)11. pp. ,'.'-.
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exoncrate isriljsiÏ/1 from being condemned a~ conjecture. its authl'rilativeness

in Islamic law a~ a sub~idiary source has been accepted in Il,~ll/ 1I1-Jlqh. Ilo\\,­

ever, Shafi'i's refusai to accept it as a valid Icgal procedure is due to lack of

guidelines; he therd(},,, wrote a chapter in his KiriÏli al-Umlll wherein he

alluded to unregulated practice of isri~lSÜ/1. We may now brielly de~cribe the

text of the chaptcr.

Slzlifi'i's lb{lil al-lsiilJslin

The pre~ent translation of büli ili(ül al-isriljsü/1 has been made principally

from volume sevcn of an edition of Kirüb al-Umm publi~hed in Büiaq by al­

l'vlalba',lt al-Kubra al-Amir(\)'lIh in 1321/1903. Wc have abo referred to

another edition of the book by Mul,1mrnad ~ahri al-Najjar published by al-/\z-

haro

Shflfi'i's style is very succinct but full of meaning and exhihits a good deal

of skill in logic and dialectical argumentation. He sornetimes uscs diffcrcnt

wards or terms intercnangeably; e.g. qiyüs and ijrihüd for Icgitl reasoning. 1%

In the chapter, he quotes different rcferences l'rom both the Qur'an and thl'

Prophetie traditions to support his arguments. il is [Joteworthy also that some

of his writings are repeated in ather 01 his works. I-'or instance, he has a

chapter on isriljsü/1 in his al-Risülah l99 which is rcpeated almost word for won1

in volume one of his book, Kilüli al-Ulllm. The two chapters concentrate

ma. è on qiyüs than on isri~lsÜI1; but he calls each one of them liüli ili!ül al-is­

ri!jsül1. 2r1J Again, his liüli ib!ül al-isri~lSÜ/1 may be found in both volumes one

T

198

199

l'aragraph 24 of the translation and Shafi'i's statement in his Risïdllh
under the section of Qiyüs. In the later, he categorically says: "ijri!Iïul is
qiyüs". Khadduri's translation, op. cit., p. 288.

Mul)ammad Ibn Idris Shafi'i, al-Risülah, op. cit., pp. 503 50'),

75



and s<:v<:n of Ki/iih al-umm; although the s<:~tion in volume one is labcllcd as

a rdutation of juristic prckr<:ncc, it contains only a compilation of Our'anic

rd<:rences on th<: subjcct without mentioning the ward isti~ISiill even once.

The section in the scv<:nth volume which is translated below, has a detailed

explanatipn of his rdutation of isti~ISiill, but with almost identical Our'anic ref­

<:rcnccs a~; in the first volume. Shafi'i was a prolifie writer, who has report­

cdly wrote about one hundrcd books.201

Kitiih al-Umlll cd. M. al-Najjar, op. cit., pp. 294-298.

Daqr 'J\bdul al-Ghanî. a-Imiim Slzii.!ï"î Faqîlz al-S/I/l/lat al·Akbar. (Bei­
rut: Dùr al-Qalam n.d.). p. 275.
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TranslaTion

(1) Shalï'i said: 202 Ail that 1 have discussed20.' and (ail) that 1 am saying (Ir

1 am silcnt about, 20.. h'lving already given suftïeient (explanation) on it105 apart

from (the sources) that 1 have not mentioned,106 namcly, the deeree of God,

and then, that of IIis Prophet, and that of the Muslims, are proofs that it is

not permissiblc for a person who is qualified to he a judge or a jurisconsult

(mufa) to judge or to issue legal opinion unless it is on the hasis of a hinding

report, namcly, the Book, then the SUlllla or whatever the learned (jurists)

have said without disagreement, or Icgal inferenee (qiylis) based on any one of

the above. And he may not judge or give a Icgal opinion based on isli/,lsan

sinee il is neither hinding nor is it derived from these sources.

(2) Question: What is the evidenee that isti/,lsüll is not allowed, sinee il is

neither includcd among these sources,107 nor mentioncd in what you havc said

in your book,!20' Answer: God, the Most exalted. said: "Does man think he

1

202

203

205

20ï

The phrases such as: "Shafi'i said", "If someone asked", "ShMi'i replied".
are repeated many times in the text; and thercfore, wc shall be subsl.ilUt­
ing for them with "Question" and "Answer". However, sorne of them ma)'
be kept intact whenever and wherever deemed appropria te in ordcr tu
preserve the dialcctical approaeh of the arguments.

ln his a/-Ri.\li/all, Shafi'i has described iSli~ISlill as la/ad/lill/il (mercly
doing what is agrccablc).

ln the present chapter which is being transiated into English.

ln volume one of Killih a/-Umm, op. cit,

Conccrning the dctailcd rcferences from the Qur'an SUlllla, and ijmli' on
the rcfutatlon of iSli~ISlill in a/-Risli/all.

Shafi'i means that iSli~ISlill is not among the sources of law which are the
QUT'lill, Slllllla, ijmli', and qiylis.

100 ln his a/-Risli/all, Shafi'i has mentioned QUT'lill, SUlllla, ijmli', alld qiyüs;
under the chapter on Ijmli'. pp. 475-476.
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will he Idt wilhout purpose'''!'Ü9 /\s far as 1 know, there is no disagreement

arnong those learnee.! in the Qur'an, that the meaning of SUdÜ 210 is to believe

that one's actions ~re neither commanded nor forbide.!en. So whoever gives a

legaJ opinion or jue.!g(;S without being commanded, has allowed himself to be

inclue.!ee.! in the meaning of sudü. But God has told mm that (mankind) was

not created without a purpose. God knows that (sueh) a person proclaims

that: "J will say whatever 1 wish and daim the opposite of what has been

revealed in the Qur'an ane.! in the Prophet's traditions"; so he has deviatee.!

l'rom the teaehings211 of the Prophets ane.! the judgment of ail those in the

worle.! who transmit from Him.212

(3) Question: Where is what you have mentioned to be found in the

Qur'itn and in the tcachings of the Prophets, peace be upon them? /\nswer:

God the 1\'105t Iligh said to His Prophet, peace be upon him, "Follow that

whieh is inspiree.! in you hy your Lore.!"213 ane.! He saie.!: "So jue.!ge between them

by that whieh Goe.! has revealee.!, ane.! follow not their e.!esires".214 Then a group

of people came to the Prophet and asked about the People of the Cave an:l

others. 215 'l'hl' l'rophet saie.! 1 will let you know tomorrow; he meant that: J will

ask Gabriel. then 1 will tell you. Thereupon, God the Most High revealce.!:

Qur'fll1 75 :36.

Sudü rneans airnlessness or to think that mankind is ereated without a
purpose; or that there will be no accountability on the day of judgernent.

, Il Minhiij literally rneans "ath. It is more accurate to use the word teaehing
in this place.

The pronoun seerns lo be rcferring to Goe.!.

Qur'fill 6: 107.

Qur'fIn 5:49.

()ur'fll1 Qur'fIn 1~:9-~6 disscuses about the people of the cave.
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"And say not of anything 1 shall be sure to do that tomorrow, without alÎdin~

'by the will of God',116 And then the wife of Aws b, Samit~17 came to him (thl'

Prophet) complaining of Aws, but he did not reply to her until God the I\1(lst

High revealed: "God has indeed heard (and aceepted) the statement of the

woman who pleads with you concerning her husband",z18

(4) Then al-'Ajlanî219 came to him accusing his wife of ealumny, The

Prophet said: Nothing has been revealed concerning you and 1 am waiting for

revelation,220 When the revelation eame down he callcd the two of them and

made the oath of condemnation,2~1God said to His Prophet "So judge hl'lween

them by that which God has revcalcd",2z~ And He said: "0 David. 1.0 Wc h;Ive

set you as a viceregent in the earth; therdore judge aright between man-

kind".2Z3 Nobody will be commanded to judge aright except he who has kn()\"l1

the truth, and the right will not be known except l'rom God, thl,)ugh a text or

216

217

218

O ,- 18 ')~ur an :_~").

Aws b, Samit was one of the companions of Prophet Mubammad who
participated in the Holy war of Badr. Ile accused his wifc of calulllny
and the Prophet asked him to divorce his wife by filin (oath of comkl11­
nation), This was the first case of li'ün in I~lam, Aws died in the year 3(,
A,H. at the age of T2 in Jcrusalem, Ibn al-Athîr Ï:z al-Dîn, Usd III-Ghü­
bah fi ma'riflll al-$aIJübah (Cair 0: Su'ab 1970), vol. L, p. 17~,

Our'an 58:1.

The story of al-'Ajlfmî i, re!,,!(;d in $aMh al-f]ukhürÏ as follows: ..
'Uwaymir ai-'Ajlanî proceeded to Prophet Muhammad and in the midst
of people he said: "0 Allah's Prophet If a man secs anothcr man with his
wife, would the former kill the latter man whercupol1 you woul:] kill him,
or what should he do?" Allah's P!,ophet said,; "Allah ha.s reve~le~ some
decree as regards you and your wlfe s case, Go and hnng her , So they
carried out the process of I;'ün while 1 CA~im, another comp;lI1ion who
related the story) was present among the people with Allah's apostk.
When they had finished tbèÎr li'ün 'U ....aymir said, '0 Allah's apostk: II' 1
should now keep her with me as a wife, then 1 have told a lie'. The
Prophct then ordered him to divorce his wife thrice, (This is a final di,­
solution of marriage without any future reconciliation, Ibn Shih<iiJ
another companion who witncsscd the case sait!: "so divorce was CIe tra­
dition of ail those who were involved in a case of fiün), .'iaIJiIJ al-BlIk-
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hy an indication frem Qod. God has set what is right in His Book then in the

Sunna of 1lis l'rophet peace be upon him. No problcm will befall a person

but that the Book will (have a solution) to il with a cIear, specific text (na.~­

.\·an)ZZ4 or a cIear general sentence (jumlatan)2Z5

(5) Question: What is the cIear provision and the general statement?

Answer: The clear provision is what God has prohibited or permitted in a

clcar specifie way. He prohibited marrying mothers, grandmothers, paternal

and maternaI aunts and those eategorizcd with themZ2G but permitted others

than then., Ile prohibited earrion blood, flesh of swine227 and forbade what is

shamcful,2ZS whether it is visible or invisible. He ordered ablution and said:

"Wash your faces and hands".Z29 Revelation is a suffieient source for a clear

sign of what Ile revealed in regard to (the case) along with what is like il.

hiirÎ, transI. Mul,lsin Khan (Chicago: Kazi publication, 1979), vol. 7..
4. p. 17. .

221

'"

The word Il'a aflta;ir (l am waiting) can also be in an imperative form;
and thereby means (You) be expecting. The first meaning seems to be
more appropriate beeause the revelation is given to the Prophet.

Launching a charge of fornication or adultery against another person
re(Juires four witnesses: other\Vise, the plaintiff will be flogged with eighty
stnpes. Sec Quran ::!4:4). lIowever, the c:.'se of a married couple is dif­
fcrent. If the husband accuses his \Vife of unehastitv. the accusation
rel1eets on him as weil. It is almost impossible to find [our witnesses if a
hushand catches his wife in adultery; yet after such an experienee it is
against human nature that he ean live a normal marricd life. In such a
situation. the husband will be .,ummoned to swear solemnly four times to
the fact thal his wifc is guilty of adultery, and in addition, to invoke a
curse on himself if he lies about his allegation. But if the wife swears
similarly four times and similarly invokes a eurse on hersc!f, she is in
sharfah law acquitted of the guilt; other,vise the punishrnent follows. In
eithcr case. the marriage is dissolved. For reference, sec Qur'an
::!4:::!-1O.

Qur'iin 5:4<).

~:.; Qur/an 3X:2ù.



(6) Question: Whal is a general statement'! Answer: It is what (,od has

made obligatory sueh as pral'er. alms to the pOOL pilgrimage etc.: the Prophet

peace be upon him. dem')J1strated how to perform the pral'er and mentioned

the number of ils (prostrations) and its (prescribed) time and explained what

to do during the prayer. He explained how to give alms tax. on what type of

property and at what precise time il should be paid. and the proportion of it

that should be given out. 'Ille Prophet also explained how to perform pilgrim­

age, the type of duties it requires, and he explained what is permitled and for­

bidden during it.è.'"

(7) Question: May the general statement be acceptabk as the ekar stalL'-

ment was'F31 Answer: Yeso Question: How is this so'! Answer: Cl he Proph<'t

received) from Ciod lIis aggregate speech (as) he aCleptcd its intcrpretation'"

from lIim because God has made it ineumbent 10 obel' 1lis Prophel. (iod thl'

22~

,,,.. '

ln his Risülah, Shiilïï has l'xplaincd that al-llIl.~.~ is what (,od has
dedared to 1lis creaturL:S bl' dear text in the Qur'an sueh :lS d!!lies owing
to IIim. Risülllh. Shakir's editÎon, op. cil. p. 21: Khadduri's transI.
op.eil.. pp. 67-6};.

The colketiVl' duties, obligations and prohibitions whieh (,od has est ah­
lished in His book but the modes of which 1k made elcar by the tongue
of His Prophct sueh as the numbers of prayers, amount of money to be:
paid for ~akah d.e. ibid. pp.21-22.

Q 'c 4' "''''-'''5ur dn . .

Qur'an 16:115 .

m Qur'an 16:90. A. J. 1\rberrv translated the ve:rse as: "1\nd 1k forbids
indceency." The Korall 1/lI~,-prel<,d (Lo"don: Oxford University Press.
19(4), p. 26};.

229 Qur'an 5:6.

230 The explanation of the Prophet indudes the: re:quireme:111s of the: type of
dresses allowed to be put on and the tyre: of pc:rformanees that takes Olle:
out of the pilgrimagc. süch as scxual rclatiol1ship.

è31 The questiol1 herc is whcthcr the explanation and interprctatiol1 of the:

~I



Most lIigh said: "And whatsoe'/er the Messenger gives you, take it; and what­

soever he forbids, abstain from it"."-" And He said: "He who obl'Ys the Mes-

senger, oheys God",Z34 along with what He has made obligatory by obeying His

Messengcr. Question: If this iS aeeepted from God as you have deseribed, IS

the Prophetie tradition inspired'! Answer: God knows besl.Z35

(1::) Muslim b. Khiilid narrated to us on the authority of Tiiwiis that al­

Rahi' said: It is rclated by Ibn Jurayj, [who had il] from Ibn Tiiwiis [who in

turn had it] from his father, that he book possessed a book whieh eon-

taincd a list of wergilds CuqlÏlf'" which were divincly inspired. The Prophet,

peace he uron him, never made something obligatofY exeept through revcla-

tion, and part of revelation is what is reeited and part of it is what was

inspired in the Messenger and then he, peaee be upon him, establishcd the

SU/llll/ on revelation. 'Abd al-'Aziz b. MU(lammad narrated from 'Amr b. Abi

Amr [who had it] l'rom al-Mugalih h. l:Ianlab that the Prophet said: "1 have

not omitted anything of what God has eommanded you to observe, indeed J

have ordered you to follow it, and there is nothing that God has prohibited for

you hut 1 askc'd you to abstain l'rom il. And the trustworthy spirit (Gahriel)

has inspired me (with the thought) that no soul will l'ver die ]lntil it will

Prophet he aeeepted as a revclation'?

The lIoly Our'an is meant here.

Our'àn 5'J:7.

Our'àn 4:liO.

Although there is a sign of period here in the Arabie text, the a ,wer
continues on the next line with a Prophetie tradition.

'Uqtïl is thc plural Oi- 'aql whieh is blood money (wergild) paid to the rel­
atiycs of a murder vietim in eompcnsation for loss and to prevent a blood
km\. Sce AI)maJ l.lasan. 'Thc sources of Islamie law", Islamic Sil/dies 7
(l'J<>li). p. 177.
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recelve its full prOVISIOn. Thercfore. beha\'L' deeently 111 v,'ur rL'quesl (for

sustcnancc)."

(9) Shafi'i said: It has been said that he (the Frophct) did not reeite the

Qur'an , but that Gabriel ca~t il in his mind by God's order and that il was an

inspiration unto him. It is also said that God instrueted him to establish the

sunna, bccause of what He witnessed in him, namely. that Ill' was a guide to

the right path, Whichever may be the case.~.\7 (jod has made the two compul-

sory upon His creatures. He has le[t them no cho!cL' in their affairs conean-

ing what he set as sunnll [or them, and they arc obliged to follow his .l'lill/ill.

(10) Question: What is the l'videnec for acn:pting as authority what the

eommunity agrees upon'! Wc rerl~ thal sin<:e the Prophct ordered adhL'l"<:ncL'

to the Muslim community. su<:h adherence would be meaningkss without abid-

ing by thL'ir consensus. And it is reasonable that as a communily. they will not

ail be ignorant of a command made by (iod and 1lis Messenger. peaec bc

upon him, and that ignoran<:e (i.e. mistake) only oecurs from an individua!.

But when the)' ail agree on a malter. then no error will oceur. \Vho"ocvl"

ace l'pts their consensus would do so on the basis of the ckar sign of the tradi­

tion of the Prophet peace be uron him.~.\'

(11) Question: Do YOü think thal in a <:ase where there is neilhL'r revela­

tion nor SlinniJ nor consensus and you order infcrence the rein based on the

237 Irrespective of whether il is an inspiration or a r<:velation.

2.\8 Joseph Schacht bclieves "that the thesis that 'everything of whieh the
Muslims approve or disapprove is good or bad in the sight of Allah' had
been formulated shortly bcfore ShMiï ... and that th<: Community would
never agree on an error, was put into the [orm of a tradition from the
Prophet only towards the middl<: o[ the third <:entll'y of the hijra." Joseph
Schacht. An lntroductio/l to islamic Lai,' (Oxford: Clan:ndon Press.
19(4), p. 47,
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{Jur'im and the Su Il Il Il . can (the inference be considered as) a rule l'rom God?

Answer: Ycs, the general (indication) for it is l'rom God. Ouestion: What is

the general indication for it? Answer: It is the interpretation of it on the basis

of the Our'an and the SUl1l1a

(12) Question: Is there any indication l'rom the Our'iin supporting what

you have stated'! Answer: Yes, God has changed the direction of the Qib­

/ah z.\9 l'rom Jcrusalem ,md commanded mankind to face the House (Ka'bah),Z4C

thereby making it incumbent upon the person who can see the House with his

own eyes to face the exact direction; and Be ordercd one who is ;'ar l'rom it to

face more or less the direction of the Sacred Bouse since the Bouse is in the

Sacred 1\I0sque. Thercfore, he who is certain that he faced the precise direc­

tion of the lIouse grasped the location, and he who is far l'rom it, faces in the

approximall: direction of the Ilouse. Both face it on the authority of God, but

one of them by ùirect apprehension and the other by a (guiding) sign. The lat­

ter apprehcnds it ily fullïlling the general statement of what is commanded,

though he ùoes not apprehend it in the same way as one who secs the BOU"L'

din:ctly. But this direct apprehension is not Cl' nanded.

(13) {Juestion: \Vith what (indication) will he be guided to face the

Ilouse (l'rom afar)? Answer: God mentioned, "It is He who has appointed

for you the stars. that by them you might be guided in the darkness of land

and sea".Z'I And Ile said: "And landmarks and by the stars they might be

guided". ,4Z The landmarks are mounlains whose places are known on earth.

Qib/ah is th,' direction tn which the Muslims face during prayer.

Qur'ù]] :: 144. '''!'urn then thy face in the direction of the sacred Mosque
where"er ye are. turn your faces in that direction".

;t1 Z·11 {Jur'ün 6:')7.
f:.:(



The sun, the moon, and the stars whose orbits arc known, and the wind wl1(lse

source is known in the air, to indicate the direction of the Sacred Bouse.

And He made compulsory on them the 5eeking. of the cIear sig.ns pointing

toward the direction of the Sacred Mosque. God said: "Wheneesoever you

come forth turn your face toward the inviolable place of worsh:p; and where­

soever you may be (0 Muslims') turn yaur faces towards it (when you

pray)" .143

(14) Il is then reasonable that God, the Most High, has ordered them to

face the direction of (the Bouse) by seeking the clear signs which point to it,

but not on the basis of their own personal preference, or on the basis of what-

ever oecu:'s in their minds or cornes into their imaginations, without a c1car

sign which God provides them with; for He decreed that Ile did not create

them without purpose. It is reasonable that when Ile asked them to face in

the direction (of the lIouse) at a distance. Ile would not have them face it

however they liked, but wauld have them achieve the direction bv sceking

c1ear indications leading to il. Shiifi'i quoted: God the Most lIigh said: "And

cali to witness two just men among yoU".144 And Ile said: "Of such as you

appro\'e as witnesses".14' The judges must accept as a witness, a just mail

seen to be appareiltly JUSl. The qualities of a just (person) arc well-kllown 10

them (the judges). 1 have mentioned these qualilies elsewhere.

(15) A witness may be apparently just but inwardly eorrupl. lIow(;ver,

God did not demand from them that which Ile r:1ade unknown to them. Ile

142 Our'an 16:6.

143 Our'an 2:150.

144 Our'an 65:2.
''','
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did not pave the way for thcm to have the knowledge of the unseen; hence

they might possibly reject the witness of a persan who appears ta them (the

judges) corrupt but (in reality) , to God, the man is better than he who only

appcars jus!. God commands that they formulate a decision based on what

they know publicly dnd nothing else.

(16) God Whose praise is High said: "Kill not game while in the Sacred

l'recincts or in pilgrim garb; if any ai you does sa intentionally, the expiation

is an offering, brought to the Ka'bah, of a domestic animal equivalent ta the

one he killed, as adjudged by two just men among yoU".246 Il is conceivablc

that God (meant the same) concerning game (hunting) of the ostrich, and the

zebra, the wild ass, the wild goat, the young and the old gazelle, the hare, the

jerboa, etc. Il is coneeivable that (the same rule should be applied ta hunting

of grazing live stock) such as camels, cows, and goats. Among this category

arc those (animaIs) that are smaller than goats, camels and cows. Equal com­

pensation is not a matter of what is conceivable , nor was tlùs the stance of

whoever has judged since the inception of the "J[uslim Community, exeept ta

the extent that, concerning game, they judged as best (decided by way of com­

pensation) on the basis of a similarity between animaIs. And He did not per­

mit them to ignore (compensation) when it was closer to the gazelle than ta

the goat. and to the hyena than to the ram, sa as not ta ignore (the compensa­

tion of) the jerboa despite its remoteness from the size of a smail sheep. They

must formulate a personal judgement, since He had made it possible for them.

And every command of God, Whose praise is abundant, and similarities (ta

such commands l,y deduetion from His words) point c1early to the perrnissibil­

ity of practising qiyiis. And Ile prohibited what is opposed ta it, such as isti~l-

24(. Qur'fln 5:95



sim , beeause whoever secks the eommand of God by an indieat.ion (dalii/ah)

secks it in whiehever way is it eompulsory upon him. Whoever says: "] wi!!

praetiee isti~lsün without any eommand from God and His Prophet, peace be

upon him", would not be aeeepting the word of God nor that of His Prophet.

He does not praetise what he says based on the authority ()f Got! and His

Prophet; whoever says this wauld be in error. We have explained that his atti-

tude is: "1 will speak and aet on what 1 am neither eommandcd, nor forbidden

and without following any example of what 1 am eommanded and forbidden to

perform". God has àeereed the opposite of what he said. For Ile dià not en:­

ate mankind exeept to worship Him.

(17) As for God's statement: "Does man think that he will be left without

a purpose"?247 he who makes a judgement or renders a legal opinion based on

a binding narrative or through analogieal reasoning based on it, has diseharged

the dutY ineumbent upon him. He has also pronouneed a verdict and given a

legal opinion aeeording to the way he was ordered. He fulElled the tcxtual

obligation preeisely, applied qiyüs through interpretation perfeetly, and obeyed

God as weIl as His Prophet in both m<:tters.

(18) The Prophet, peaee be upon him, ordered Muslims to be obedient ln

God, then to His Messenger, and to undertake ijtiJ;Üd.2•18 It is reltited that he

asked Mu'iidh:249 "On what bases will you judge (among people)? Ile said:

'\Vith the Book of God' He asked: 'If thcre is no precedent therein with what

247 Our'an 75:36

248 Ijtihüd is the legal interpretaion of a jurist.

249 Mu'adh b. Jabal is one of the eompaninns of Prophet Muhamma(!; he
embraeed Islam at the age of cighteel1 and partieipated in the wars of
badr and Uhud. I-Ie died eighteel1 years after Hijrah and dit:d at tht: agt:
of thirty-eight. Usd a/-Ghühah, op. eit., pp. 194-197.
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will you judge?' He said: 'With the Sunna of the Prophet peace be upon him'.

He said: 'If there is no precedence therein, with what will you decide?' He

said: '1 will fonnulate a personal decision.' The Prophet said: 'Praise be to

God Who has made the messenger of the Prophet successfur. The prophet

then said: 'If a judge makes a decision through ijtihlid and succeeds, there are

two rewards for him. But if he fails, still there is one reward for him.'''250

Therefore, you ought to know that it is incumbent upon a judge to practice

ijtihlid and qiylis in legal decisions.

(19) The position of whosoever allows himself to render a judgement or

legal opinion without a binding narrative or an analogy based on it, would be

indefensible, since the meaning of his statement "1 will do whatever l wish

even if l am not commanded to do it" runs against the intent of the Book and

the Sunna. His position would also be indefensible on the basis of what he

l himself said and on the basis of a principle no one disputes. Question:

(Would you) explain this? Answer: That l have known no one among the

scholars who has perrnitted anyone among the philosophers and the literary

adepts (ahl al-'uqül wa al-lidlib) to give legal decisions and judgements on the

basis of his mere opinion, especially if he is not knowledgeable about legal

inference based on the Book, Hie Sunna, and consensus and (thereby) lacks

the rnind to analyse the unclear te:>tual passages. If they claim this, they will
(,

be asked: Why is it that the philosôphers whose level of thinking is better than

the comprehension of most of the scholars of the Qur'an, Sunna and legal

opinions, are not allowed to declare verdicts on whatever has happened of

250 This tradition is classified as a mursal Le. a tradition which has no con­
neeted narrators with the Prophet. Aecording to Ibn I~azm, the tradition
is not a sound one because it is narrated by one al-Barith Ibn 'Umar al­
Bazl and nobody kn him. Muhammad Mu~lel:lUdeen, Philosophy of
lslamic Law and the Orientalists (Pakistan: Islamic publication Iimitcd),
p.139.
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which they know that there is no Book, nor Sunna nor consensus on it;

despite their being better in thinking and more eloquent in what they say than

the majority of you?

(20) If you mdintain that it is because they do not possess knowledge of

the principles of jurisprudence (~ül); you will be asked to produce proof of

your knowledge of the principles when you speak without basing yourself on a

source or an inference based on a source. Are you afraid of the ignorance of

u~ül by the philosophers more than their laek of knowledge about the princi­

pies; and therefore, are they not competent to praetiee qiyas (based on what

they do not recognize)? Has your knowledge of the principles led you to

acquire inferences (by qÎ)'as) based on the principles, or has the knowledge of

qÎ)'as permitted you to neglect them?251 If it has led you to neglect them, then

they may speak in spite of you, because what is feared most from them is the

neglect of analogy (based) on the principles (usül) or error. Thus 1 do not

know them (as ignorant) but rather 1 praise (them) on (what is) rigltt; because

they spoke without (a binding) example from you. And if anyone deserves to

be praised without evidence, they are; because they were not aware of an

example and thereby overlooked it. 1 granted them an excuse over the mis­

take they comrnited through you. And 1 do not know you except that you

became greater in sin than they when you abandoned what you know about

qiyas based on the u~ül which you are not unaware of.

(21) If you maintain that: "we neglected qiyas for a reason other than igno­

rance of the a~l", the reply would be that if qiyas is valid, then you must have

disagreed with the trutn knowingly. There is a great sin in this. Were you to

be ignorant of it, you 'vould not be competent to have a say in this science,

251... To neglect the principles (1I.~ül).
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and if you claim that you may neglect (the practice of analogy), and speak on

the basis of what occurs in your imagination or cornes to your mind and what

your ears prefer, you will be confounded by what we have described from the
',":

Qur'ân, then the Sunna and the. consensus that points to it, [namely1 that

nobody should speak except with Jr.nowledge, and with what you have no disa­

greement upon.

(22) If two men litigate before a judge over a piece of cloth or over a

slave252 as to whether either was sold with bidden defects, the judge must not

decide the case with the problem (of uncertainty) therein. Instead he must

resort to those who are learned and must ask for their opinion on whether

there was a fault in the object of sale. If both men seek the value of the

fault in the commodity, then the judge will ask (Üii:-_.:~C;:10Iars) to estimate its

value. If the most religious and knowledgeable among them confesses:

l "Presently 1 have no idea of the market price, although 1 used to know it pre­

viously; but 1 may guess it now", it is not proper for the judge to accept his

word due to bis ignorance of the CUITent market price. Only one who is con­

versant with the market price of the commodity at that time may be accepted.

If one who knows the market price at that time suggests: "If you compare this

commodity with other commercial products in terms of its value, and you base

it on what the price used to be, inference shows me that it is such and such,

but 1 prefer other means". Then it is not permissible for the judge to accept

bis preference. And it is forbidden for bim to judge against what was said to

be the market price at that time.

(23) Similarly, in the case of a woman with a void dowry, an equivalent

dowry for her in terms of beauty, wealth, purity, youthfulness, intelligence and

~·i·
....:: 252 Over the ownership of the slave.

90



(

c

good manners, will be required. If it is c1aimed that the dowry should be one

hundred dinlirs,253 but we prefer to increase the amount by a dirhlim254 or to

decrease it by a dirham, then it is not permissible for the judge (to act on this

preference). He255 said to the one who maintains: "1 prefer to increase the

dowry or decrease it" that: "such preference is not permissible for me and you;

but the husband must pay the dowry equivalent to her category". If this sort

of judgement is given on monetary issues which are not very serious to the one

from whom (the equivalent dowrj) was taken away, and isti1}slin was not

applied therein, and yet the learned jurists enforced the application of qiylis

(therein) without allowing the ignorant to conduct their own analogy in the

case because they did not possess the ability for proper legal iIlerence, then

God's permission and prohibition concerning blood, private parts, and other

matters, which are more important, deserve to be enforced (with certainty) by

the judges and jurisconsults.

(24) Supposing the govemor and the jurisconsult should say conceming a

case that there is no provision for it either in a text or in analogy, and suppos­

ing they should have recourse to isti1}slin, would it not be incumbent upon

them to concede to others the right to (practise) isti1}slin in sorne other rul­

ings? Consequently, every govemor and mufti in a city would rule according

to his isti/]slin, and there would be many contradictory rulings and legal opin­

ions in the same case. If they permit this, they render themselves useless by

judging according to their desires. If it is inappropriate, then, they may not get

253

254

( 255

Dinlir signifies a certain gold coin. E.W. Lane, ArabiclEnglish Lexicon,
op. ciL, vol. 1, p. 876. .

Dirlzlim is an Arabized word from Persian. It is a silver coin. Ibid., p.
876.

One of the plaintiffs.
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,..... involved in it. If one who advocates the rejection of qiylis should say: "People

must follow whatever 1 say," he should be asked: "Who authorized your lead­

ership so that people must follow you? Or do you think that if someone were

to utter (a similar statement), will you yourself obey him or say: 1 will not

obey anybody except the one 1 am ordered to obey?" Similarly, there is no

obligation on anyone to obey you. Obedience belongs only to the one to

whom God or His Messenger has ordered his obedience. TIle truth is found

in that which God and His Messenger have commanded, or that whieh God

and His Messenger have pointed to through a c1ear text or by the deductive

method based on clear signs. For when God commanded us to turn toward

the House when it is out of sight, He made this possible [for us] through for­

mulating personal judgements based on the search for c1ear signs pointing to

it. And when He commanded us to seek the testimony of a just witness it was

an indication of non-acceptanee of a dishonest witness. Is the just man recog­

nized in distinction from the unjust except by seeking the signs pointing to his

justice? Don/t you think that when He ordered judgement bascd on equal

compensation in the matter of hunting, He commanded the judgement to be

only by what is like it (in shape)? And thereforc each of these is pcrsonal

judgement and qiylis. Do you think that when the Prophet commanded thc

practice of ijtihlid in making a legal decision, one becomes a mujtahid without

seeking a source? (Don't you think that) the search for certainty can never be

completed except by specific c1ear signs pointing to it? And that is achievcd

through the practice of analogy; because it is quite impossiblc to formulatc

personal judgement (about a case) without studying the appropriate circum­

stances and seeking the signs that lead to il. Onc who follows whatcver

occurs to his mind or cornes to his imagination (in a legal decision) cannot bc

o considered a seekcr (of justice). [Shafi'i said]: "More than what 1 havc mcn-
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tioned can be applied to whomsoever puts aside (the practice) of analogy. And

sorne of what 1 have mentioned is an evidence against him. 1 beseech God's

success for myself and all His creatures".

(25) It is not permissible for a judge to accept2S6 nor for a ruler to acquit

anyone, nor is it permitted for a jurisconsult to issue an opinion to anyone

except after each has acquired all necessary knowledge of the Book (the

Qur'iin), the knowledge of those verses which abrogate and those which are

abrogated, and knowledge of what is specific and what is general, and of its

manner. He must be knowledgeable about the traditions of the Prophet, peace

be upon him, weil informed about the doctrines of the past and present schol­

ars (of law), conversant in the Arabic language, intelligent so as to be able to

distinguish unclear (passages of the Qur'iin) and capable of understanding

legal inference. If he lacks any of these qualities, it is not permissible for him

to practice qiylls; also, if he is knowledgeable about the principles (of law) but

lacks the ability to practice legal inference, which is a branch of the science of

lI~ül, he should not practice qiylls.

(26) It is not permissible to demand analogical reasoning from (an ordi­

nary) man because he does not know how to perform qiylls. If he possessed

the ability of legal inference but lacked the knowledge of u~ü1or part of it, he

cannot be asked to think analogically about what he is ignorant of, just as a

blind man to whom 1 say "Put something in your right hand and another in

your left, and when you reach such and such a place, tum right", he cannot be

asked to apply (such) qiylls because he cannot see what is being described (to

him). Nor can he be asked to travel to a town he has never travelled to or

been in before, nor possesses any knowledge about the town which can assist

256 The innocence of any accuscd.
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him in recognizing it, nor does he have any sense of direction that can direct
~

..... him, simply because he is travelling without an adequate guide.

(27) And as it is not permitted for a person who knew the price market of

a commodity a long time ago to estimate the price of a servant, based on his

description as such and such, if he has not kept up his knowledge of the vari­

able market price for over a year; so also it cannot be expected of a man who

saw a part of one kind of commodity, but did not know other than that cat­

egory, and who possessed no (clear) indication from the part of the category

he saw such that it could assist him to know the one he did not know, (then he

can not be asked) to appraise the price.257 Similarly, a builder cannat be asked

to estimate the value of certain cloths, nor should a tailor be asked to give an

estimate of a building.

(28) Question: What if a person who did not possess all the qualities you

have mentioned were to render judgment and legal opinion? Answer: Have

you seen their judgements and opinions? Have you seen much apparent con­

tradictions in them? Did you see each of the two groups how it criticizes its

opponent in his judgment and opinion? God the Most High is the Assistant.258

(29) Question: "Do you know where the tmth is before God in a case in

which the mujtahids have tried their utmost to interpret (but have different

opinions)? Answer: According ta our (opinion), it is not necessary.259 God

knows best. Of ail the results of that case, only one can be right; because the

knowledge of God the Most Righ and His mIes are unanimous duc to the fact

257 A commodity which he knew nothing about.

258 In other words, their judgement will be full of contradictions.

259 In tbis case to know the exactly correct interpretation.
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that apparent and secret (matters) are known to Him in the same manner, and

His knowledge concerning each is one and equai. May His praises be more

exalted.

(30) Question: If those who are capable of interpretation and therefore

can deduce ruIes from the Qur'an and Sunna disagree among themse1ves,

should that disagreement be allowed? or would it be appropriate to say that

despite their disagreement they are aIl correct, and incorrect at the same time,

or that sorne of them are IiÙstaken and sorne are correct? Answer: None of

them may be said to be entirely wrong even though they disagree in their

judgement, especially when each (of them) is capable of ijtihad and has tried

his utmost. But it may be explained that each of them has obeyed what he was

commanded, has fulfiled his obligation correctly, since he was not ordered to

know the unseen, the mysteries of which no one is acquainted with.

(31) Question: Could you give an example on this issue. Answer: The

best demonstration is that of being far away from the Holy Mosque and seek­

ing the correct direction to turn toward the Ka'bah (during the prayer). If two

men tried to know the direction by two different means with their knowledge

of astronomy, the direction of winds, the sun, and the moon, and one of them

concIudes that the Qiblah2fiJ is on the right side whiIe the other believes that it

is somewhat off from the spot estabIished by the former; it is then compulsory

for each of them to pray towards the direction which he has been able to

establish. He should not follow his partner's, if his own interpretation has led

him to a different direction. Neither of the two (men) is overtasked to know

the exact spot of the Holy House, since he does not see i{ in front of himself.

Moreover, he has discharged the dutY entrusted to him, namely: facing the

The direction which MusIims face during their praycr.

95



261

direction by following the clear signs which can lead to it.

(32) If it is argued that one of them must be mistaken, we reply: concern­

ing what has been, entrusted to the mujtahidün, neither of them has eommitted

a sin and yet one of the jurists is mistaken about the exaet direction, since the

Holy House is not in two different directions. If it is argued that he is errone­

ous, [then my] answer is: he can be compared to a person aspires to be faith­

fui in judging (cases) which are subject to interpretation, but where there is no

sin in error. Sinee he is not eornrnanded to achieve [a goal] which is invisible

to him, therefore, he does not fall into error when he is unable to achieve it.261

Question: Could you provide a Prophetie tradition as an evidence of (this)

description. Answer: Yeso 'Abdul 'Azîz b. Mul)arnrnad narrated from Yazîd

b. 'Abdullah b. al-Hadî from Mul)arnrnad b. Ibrahim from Bishr b. Sa'îd from

Abü Qais, client to Amr b. al- 'A~î from Amr b. al-'A~î that he heard the

'1;, Prophet peace be upon him, saying: "If a judge considers a judgement, formu-....
lates his personal decision, and succeeds, he has two rewards , but if he is

wrong there is still a reward for lùm".262 Yazîd b. al-Hadî said that he men­

tioned this tradition to Abü Bakr b. Muhammad b. Amr b. l;lazm, (and the lat­

ter) said: "This was exactly what Abü Salma informed me from Abü Hurai-

rah".

(33) Question: (What is) the meaning of this? Answer: What 1 have

described earlier means that if he (the judge) employs ijtihiid in his ruling, and

succeeds, he has then combined two rewards; one for employing ijtihiid, the

other for the correctness of his interpretative effort. But if he is incorrect with

Namely;, to achieve with accuracy, the exact location of the Ka'bah from
a place very far away.

;0 262 Mul)ammad Mutlsin, $a~IÎ~1 a/-BukhiirÎ (trans\ated) op. cit., vol. 7, p. 387
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the exact judgment, he is rewarded for his effort of interpretation only, though

not at ail for the mistake of the outcome of his interpretation. It is preferable

to stop what leads to a mistake. This explains what 1 have mentioned that

(the judge) is by no means commanded to know the exactly correct direction.

(Someone) argued that Gad blames disagreemcnt. 'lbe reply would be that dis­

agreement is of two categories. The first, is the one whereby Gad has pro­

vided evidence for mankind, sa that they are well-informed about Ïl. Mankind

has no choice but ta follow it and should have 110 differences respecting this

category. If men disagree on this category, it is tbis type of disagreement that

Gad blames and does not permit. Question: Where is the evidence for this?

Answer: Gad the Most High said: "Nor did the people of the Book make

sehisms, until aCter there came to them c1ear Evidence."263

(34) Whoever disagrees with a text of the Book wbich cames no ambigu-

C ity, or with an authentic Sunna, it is not permissible for bim to disagree (on

them). And 1 do not think that it is permissible for him to deviate from the

Muslim Community eVen if there is no evidence from the Book and the Sunna

to support their stance. Whoever disagrees with a matter wbich is subjected

ta lj'tihiid and cornes to a conclusion which is a possible outeome, and has

c1ear signs painting ta tbis result, is not. 264 in disagreement with the bis

partner beeause he is not eontradicting a c1ear te>.1 of the Book nor the valid

Prophetie Tradition, nor (the Consensus of) the majority, nor a qiyas. But he

made an inference and came out with the opposite result ta that of bis partner.

His own analogical reasoning led him to a different direction through the c1ear

sign of the stars. Question: Docs this concern the judgement? Answer: Yeso

(
263 Qur'5n9S:4.

The lacuna is from the original manuscript.
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(35) (Sorneone) requested an illu~tration ,hat there is a clear sign concern­

ing the judgernent poir.".ir.gt,o'the correct solution. The reply would be that

wc recognize the sign in son1l.:ofthe judgrnents. For instance, a case rnay

have two similar sources wbich admit of legal inference, where one person

upholds one source and another person adheres to another, and therefore, dis­

agree. Question: Is there any way for either of them to establish evidence

against bis opponent upon sorne of what they disagreed over? Answer: Yes, if

God the Most High wills, the case will be examined and if itresembles one of

the two sources in a single way and the other in two (ways), then the judgment

will be taken frorn the case that has two similarities, rather than frorn the one

that resernbles it in a single way. The sarne rule will prevail if it is closer to

one of the two sources than it is to the other. Question: (Give us) an examplc

of this (category), Answer: There is no difference of opinion that there is no

paying of blood money on a slave killed by mistake other than his actual value.

If his value is one hundred dirhams, more or less, up to or less than ten thou­

sand dirhams, (the payment) 'is incumbent on the one who killed him.

(36) Sorne Eastern scholars (al-Mashriqiyyün) hold that if his blood money

is more than ten thousand dirham (the excess) will be deducted frorn ten thou­

sand dirham and sorne of them maintain that it should not be equal to the

blood-money of a free-man. But sorne of our supporters maintain that it can

be equal to the blood-money of a Cree-man. If his price was one hundred dir­

hams, the owner of the slave will not exceed that payment because the judge­

ment on it is that tbis is the priee. The sam,>îhing will happen if it exceeds

the blood-money of free-men. His master will take the excess as if an animal

were killed for lùrn of which itsarnount was equivalent to the blood-moneyôf

free-men; then it will be taken frorn him. This is what we uildérstood from the

statement of the Easternscholars, that il isa malter in which no mistakecis
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pcrmittcd according to what we have deseribed.

(37) Then sorne of them withdrew their statements and upheld that a slave

should be killed for a slave and that a free-man should be held (accountable)

and that no retaliatory punislunent will be implemented on a free person by a

slave or on a servant except in (the case of taking) a life. Then 1 (Shafi'i)

asked one of them who was betler informed; "why would you kill more slaves

in retaliation for the (murdered) slave and you did not oblige the slave to

retaliate exeept in the case of life?" He then replied: "We based our position

on the source that when slaves were mistakenly killed, their price should be

paid and their price is equivalent to (that of) the animais and property. And

we maintained that there should be no diminution in any one of them over the

other in terms of injury because they are ail property." Then 1 (Shafi'i)

argued: "Sould retaliatory punislunent (qi~â~) be compared with diyât (blood-

( monies) and (the equivalent) prizes or is it (not the case that) the retaliatory

punislunent contradicts the ruling of diyât and the paying of (equivalent)

prizes?" If il were to be compared to blood-monies, it has no effect that you

killed a slave equivalent to a sum of one thousand dinârs for a slave equivalent

to five dinârs, and you killed (in retaliation) for him slaves whose amount is

more than his value; and you did not do anything (similar to that) when you

killed sorne slaves for others. You equate them with animaIs and possession,

so that one beast should not be killed for the other if it killed another.

(38) If ~'ou think that blood-monies are the sourees and that sorne blood­

monies are less in consideration beeause you kiIl the man for the woman but
-:t\

her blood money is half of the blood money of th'è:'man, then why do you fol-

low a mcthod of overlooking the retaliatory punislunent or qi.~â~ among the

slaves except in the case of a lire, when you kill the slave? It may be that the
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• one goes less weil with the other and that their prices are different despite

what these words of yours force you to. He (the opponent) asked: What do

my words force me to? Shafiï then explained that you daim that whoever kills

a slave should perform an atonement (Kaffàrah), and incumbent on him, is

what is obligatory on someone who kills a free-man in terms of the sin com­

mitted. Because he is a Muslim and on him is an obligation from God, for he

chas the inviolable rights of Islam. But you do not daim this to be the case for

someone who killed a camel or destroyed property. You daim that what is

incumbent on a slave is the distinction between the lawful and the forbidden,

and the obligations while none of these is incumbent on the animais.

(39) Shafiï, may the mercy of God be upon him, said: God the Most

High decreed two rules for His servants; one pertaining to what is between

them and Him, that is to reward them or punish them for what they have donc

.. in secret as He will deal with them for what they have performed openly. He..
made it known to them how the evidence will be compiled against them as He

explained to them that He knew their concealed and their unconcealed actions.

He said: "He knows the secret (thought) and that which is yet more hidden";265

and He said: "He knows the treachery of the eyes and that which the breasts

hide."266 But His creatures know only what God the Most High wills; and He

has concealed the knowledge of hidden things from His servants. He sent mes­

sengers among them and they uphold the rulings of God on His creatures. He

explained to His messengers and mankind the rulings of His creation in this

world according to what they apparently profess, and He allowed the shedding

of the blood of the unbelievers among His creatures. He said "Slay the Pagans

265 Qur'an 20:7.

266 Qur'an 40:19
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wherever you find them."267 He forbade (the shedding of) their blood if they

(: appeared to embracc Islam. He said: "And fight them until persecution is no

more, and religion is for Allah."268 He said: "It is not for a believer to kill a

believer unless (it be) by mistake."269 He said: "Whoever slays a believer inten­

tionally, is rewarded with Hell for ever."270

(40) He then permitted the (shedding of) blood of idolaters, by making

war against them a necessity and an obligation if they do not openly proclaim

the faith. But when sorne hypocrites pronounced the faith (only to deceive),

God informed His apostle concerning them that what they hide is contrary to

what they do publicly. God said: "They swear by Allah that they said nothing

(wrong), yet they did say the word of disbelief, and did disbelieve after their

surrender (to Allah)";271 and He said: "They will swear by Allah to you, when

you return unto them, that you may let them be. Let them be."272 Despite what

( the hypocrites have mentioned, He did not allow His Prophet to fight them if

they manifest Islam, and the Prophet peace be upon him, did not prevent

them from marrying Muslims nor prevent them from inheriting from them.

(41) Shafiï may the mercy of God be upon him said: l found an example

in the Sunna of the Prophet peace be upon him. The Prophet said: "1 was

commanded to fight people until they say that there is no God except Allah

and whcn they say it, they have saved their lives from me and preserved their

267 Qur'àn 9:5.

268 Qur'àn 2:193.

269 Qur'àn 4:92.

270 Qur'àn 4:93.

271 Qur'àn 9:74.

(: 272 Qur'àn 9:95.
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property only because of its truth, and their account lies with God." Miqdad

said: "0 Prophet of God, if an unbeliever fights me and cuts my hand, thcn

takes refuge l'rom me behind a tree and then embraces Islam, shaH l kill him"?

The Prophet replied :"Do not kill him , for God almighty the Most High says:

'Concerning those who accuse their wives but have no witnesses except thcm­

selves.. : 273 And He said: 'And it shaU avert the punishrnent from her:"274 He

then judged by oath between the two of them since the husband knows l'rom

his wife what the outsiders do not know; (God) averts l'rom the couples the

punishment (of stoning to death) by her denial but (asked them to swear)

because one of them is telling a lie.

(42) And He judged, concerning the man who accused another man's wife

of aduItery, that he should be punished275 if he cannot produce four witnesscs

for what he proclaimed. And the Prophet did not decree the banishment

between al-'AjHinî and his wife when the latter aceused her of committing

adultery with Sharîk b. al-SuI;unii. The Prophet said: "Watch over her, if she

delivers a black boy with deep black and large eyes with fat buttocks, then he

(the husband) must be truthfuJ276 because that is the description of Sharîk

whom he aHeged his wife to have been with, and by whom he thought that she

273

274

275

276

Qur'an 24:6.

The complete verses are as foUows: "And those who launch a charge
against their spouses, and have (in support) no evidence but their own,
their solitary evidence (can be received) if they bear witness four timcs
(with an oath) by God that they are solernnly teUing the truth; and the
l'ifth (oath should be) that they solernnly invoke the curse of God on
themselves if they teU a lie. But il would avert the punishmcnt from the
wife, if she bears witness four times (with an oath) by God, that (her
husband) is teUing a lie:' Qur'an 24: 6-8.

By flogging him with eighty stripes and reject his evidence ever after.
This is according to the prescribed punishment in the Qur'an 24:4.

In his aUegation.
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was made pregnant." The Prophet again explained that if she delivers a waq­

rah,277 then he must have lied, because this is the description of her husband.

(At last) She delivered a boy Iike Sharîk b. al-Sul)mii. The Prophet peace be

upon him, then explained that his position is now plain and c1ear, but if it had

not (been so), because of what Allah has decreed 1 would have judged other­

wise, that is, -God knows best- because of the c1ear sign pointing to the truth­

fulness of her husband.

(43) Since the evidence cannot be (totally) encompassed or known thor­

oughly by mankind, it signifies the nullification of judgment based on (susp­

cious) indication. If it did not confirm (guilt), the judgment on what is an

obligation against (himlher)278 will not be impossible (but suspended) until evi­

dence is produced. However, the judgment will then be taken according to

the commandment of God, and not by (suspicious) indication. Rakanah b.

(: 'Abdul 'Aziz divorced his wife finally (three times) and then went to the

Prophet peace be upon him and swore that he only intended to divorce his

wife once, and the Prophet returned his wife to him.

(44) Shâfi'i may the mercy of God the Most ,tyigh be upon him, said:

since his statement is Iikely because he meant to divorce his wife only once,

the Prophet accepted his statement according to what he professed, as God

has decreed the acceptance of the one who manifests faith279 in this world. He

will be allowed to marry Muslim women and inherit l'rom Muslims, but God

will make known that their secrets are different l'rom what they manifest.

(:

277

278

279

A light-rcd boy.

The editor mentioned here that this is how the unclear statement appears
in the original manuscript.

By tcstifying that therc is no other god except Allah.
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Anyone who ever heard about the triple divorce as mentioned above would

.... think that most probably (the husband) meant the final divorce from which

there will be no retraction.

....

(45) A man from the tribe of Fazarah went to the Prophet peace be upon

him and said: "My wife gave birth to a black baby" and he started alluding to

adultery. The Prophet said: "Do you have a camel? He answered: 'Yes: The

Prophet then asked of its COIOL 'RED' he replied; the Prophet peace be upon

him asked again: 'ls there any blue color (with the camel)?' He answered:

'Yes: The Prophet then asked: 'From where did the blue color come from?'

The man replied: 'May be from its ancestors: The Prophet then explained to

him that it is possible that the baby gained the (black) color from his ances­

tors.'" He did not pronounce a verdict of 1}add punishment on him nor did he

separate them by lilin.280 since the husband did not express adultery categor­

ically.281 He probably did not mean to accuse her of adultery even though his

listener would most likely think that he meant to accuse her of adultery. How­

ever, the judgments of God the Most High and that of His Messenger peace

be upon him, point to what 1 have mentioned.

(46) Likewise it is not pennissible for a judge to pronounee a judgement

by mere assumption (~ann). If there are sorne closer signs pointing to the

offence, he should only judge according to the command of God on the basis

of clear evidence which is produced against the accused, or on the basis of a

clear confession from him just as God has declared that His judgment is bases

on what is apparent. Likewise, He decides that whatever is apparent should

280 Curse by oath which causes separation for good bctwccn wire and hus­
band .

••~ 281 Against the wife in his accusation.
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be given its appropriate judgement, because God permitted (the shedding of)

( blood for disbelief (kufr) even if it is (only) by pronouncing it.282 It is not per­

missiblc in any of the judgments affecting mankind to make a judgment except

on the basis of what is apparent and not on mere (circumstanciiÜ): evidence.

(

,/'

, -::.."1
' .. -

(

282 Shcddins blood by disbelief is permitted whenever the disbelievers are
thrcatcmng the existence of Islam or when they are preventing people
from knowing the truth. Although "there is no compulsion is Religion",
(Qur'an 2:256), when abusive language is being used to undermine Islam,
Muslims may strike back. Perhaps this is what Shafi'i means by the
phrase "pronouncing a statemcnt of unbelief".

105



CHAPTERSIX

SARAKHSI'S BRlEF BIOGRAPHY AND TRAt~SLATION

This chapter consists of an English translation of the sections on qiyüs

(inference by analogy), isti!}sün (juristic preference) and takh~î~ al-'illah (par­

ticularization of cause) from the U~ül work of Abü Bakr MuIJammad AlJrnad

aI-Sarakhsi Aiso included are a brief biography of Sarakhsi and comments on

bis work.283

Sarakhsi was an important Banafi jurist of the fifth/eleventh century.

Born in Sarakhs in 448/1056,284 he gained the title shams al-A 'immah285 duc

to bis competence in the field of u~ül al-fiqh.286 He was a courageous juriscon-

'<.. suIt who alone, among the 'Ulama' in his time confronted the ruler Khaqan

Basan, saying that marrying the mother of his manumitted slave (umm al­

walad) without observing the 'iddah (waiting period) was iIIegal.2S7 He was

283

284

285

286

287

Sarakhsi and bis juristic ideas are not very popular in the books of the
Western writers on u~ül al-fiqh. However, sorne Iight has been shed
reeenlly on his opinions on isti!}sün and takh~i~ al-'illah by Zysow Aron,
The Economy or Certainty: An Introduction 10 the Typology of lslamic
Legal Theor'y (UnpubIished Ph.D thesis, Harvard University 1984), pp.
403-419; Wael B. HaIIaq, "Consideration on the Function and Character
of Sunni legal Theory." Journal of the American Oriental Society 104
(1984), pp. 683-684.

Sarakhs is an old town between Mashbad and Marw, where the frontier
between modern Persia and Russia tums from East to South on the
lower course of the Harirùd. J. Ruska, "Sarakhs" Firsf Encyclopaedia of
Islam, ed. AJ. Wensinck, H.A.R. Gibb, W.Heffening and E. Levi-Pro­
veneal (Leiden: E. J. Brill 1987), vol. 7, p. 159.

The tille literarily means 'the Sun of the jurists' whieh indicates the leader
or head of the jurists during his time.

MuIJammad b. AIJmad Sarakhsi, Shar!,! Kitüb al-Siyar al-Kabir, cd. SalaI)
al- al-Manjad (Majba'at Sharkat al-ïiIanat 1971), vol. 1, p.l O.

Muhammad b. Ahmad Sarakhsi, al-Nukt , Shar!} Zi)'üdat al-Ziyüdüt of
Shaybünî, ed. Abu- al-Wafa' al-Afghani (India: LaJnat Il)yà' al-Ma'ürif
al-Nu'maniyah 1378, A.H.), p. 1.
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imprisoned for ten years for this legal pronouncement.288

f
Sarakhsi was a prolific writer, the author of many books and commenta­

ries. Among them were his Camous U~ül and Mabsü( (14 volumes). He com­

posed the latter while he was in prison and without the benefit of a library.

The book tumed out to be one of the most comprehensive of the earlier Fiqli

books. 1t is a standard reference in the I:lanafi legal School. Among his com­

mentaries is al-Nukt Sliar1] Ziyadat al-Ziyadat.289 and others.

Sarakhsi's contributions to the elaboration of positive law are remarkable.

Details on this can be found in his U~ül.290 The sections which deal with qiyas,

isti/]slin and takh~i.~ al-'illali in the book are translated into English in this

chapter.

As for qiylis, and isti/]slin, Sarakhsi believes that there is no contradiction

C in their rulings except that qiylis is put aside where isti1]slin is applied. He

clarified this statement by saying that isti1}slin cannot be applied when there is

a conflict of proofs; but that a weaker proof of qiyas will be dropped in favour

of stronger proof of isti1]san.291 He asserts that isti1]slin is not mere specula-

tion as Shafi'i claimed it to be, but carefully drawn legal reasoning on the basis

of textual evidence. The word isti1}slin, he argues, has brought criticism upon

juristic preference. Nevertheless, the phrase "1 prefer" is more eloquent than

"1 like better" which Shafi'i used instead in his legal pronouncements.292

288

289

290

291

292

Ibid., p. 10.

Ibid., p. 10.

Sarakhsi, U~nl, ed. Abü al-WaŒ al-Afghani, 2 vols. (Cairo: Matba'at
Dar al-Kitiib al-'Arabi, 1372 A.H.), vol. 2, pp. 1

Details on this are in paragraphs 9-11 of the translation below.

Sec paragraph 5 of the translation below.
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Takh:)Î:) al-'ilIah is a later development which sorne l;Ianafis adopted in

order to rescue istilJslin from being rejected. Sarakhsi attacked the procedure

of takh:jÎ:j al-'il/ah and considered it as a1ien to the path of the worthy I:lanafi

predecessors. The practioners of takh:jÎ:j al-'il/ah, according to Sarakhsi, are

believed to be inclining towards the Mu'tazilis in their principles.293 Sarakhsi

upholds that in every case wherein sorne of the attributes of the 'il/ah are non­

existent, the expected ruling will be non-existent. He concludes that this prin­

ciple is due to the absence of the complete attribute of the 'illah but not

because of the procedure of takh:jÎ:j al-'illah.294

Preface to the Translation of the Arabie Text.

The following translation comprises the sections of qiylis, istilJsan, and

takh.5Î:) al-'ilIah from U:jfil SarakhsÎ. We have used the edition of Abü al­

Wafii' al-Afghani who stated that he had two manuscripts of the text at hb,.
'. diposal which were both sent to him from the A\:Imadiyah library and 'Uthrnü-

niyah Madrasah in Aleppo, Syria.295 The editor also explained that he latcr

found another copy of the text in I:laydarabàd, India, and that he cornpared it

with the others before establishing this eùition. Comments of the editor on

sorne of the differences between these copies are pointed out and preserveù in

the footnotes throughout the translation. In order to comprehend the I~anafi

legal reasoning in the three sections of the text chosen, and thereby to facili­

tate the translation, the Kashf al-Asrar of Abü Barakat A\:Imad al-Nasafi anù

the U:)fil Fakhr al-Islam Shar~l U:)fil Pazdah'Î of 'Abdul 'Aziz al-Bukhari,

among others, were consulted. As for the translation of Qur'anic passages,

293 Details are in paragraph 37 of the translation below.

294 See paragraph 22 of the translation below.

295 U.5fil , cd. Abü al-Wafa', op. cit., pp. 3-4.
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Yusuf Ali and A.J. Arberry's translations were used, incorporating slight

changes whenever required.
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.....

Translation: A Section on the Explanatioll of Qiylis and ]stil]sfl1l.

[1] Sarakhsî, may God be pleased with him, said: you ought to know that

section four, which we have elaborated in the previous part, deals with these

two aspects. They are, according to us, qiyus and istilJsun. A jurist, in his

book296 , has criticized other jurists over the expression of our~ages: "Except

that we put aside qiyus and apply isti1}sun" in the books .(of jurisprudence).

He said: The proponents of isti1}sun put aside the application of qiyus which is

an evidence in Shari'ah and think that they are doing what is good by (holding)

to that (isti~lsan). How can putting aside a legal proof which is qiyas be

appropriate (and how can) the acting on a mere inclination or on low desire

whieh is not a proof (be accepted)? If they intend to abandon qiyas which is a

proof, then (they should realize that) the Shari'ah evidence is the (only) truth

and that whatever is against the truth is an error. But if they mean (by istilJ­

san) the putting aside of an invalid qiyas (which eontradicts) Shari'ah, then,

one should not even botIler to mention the invalid (qiyas).

(2) (The opponents) have mentioned in their books in sorne chapters that

we uphold qiyus; if the intention is this (as explained above), then how can the

acceptance of the invalid (qiyas) be permissible? Mentioning something of this

nature reflects a sign of little (or no) prudence, piousness and a great irrc­

sponsibility on the part of its advocate.

[3] Wc reply: With God's guidance to the right path, isti~lsan literally is

the appearance of something (considered to be) good such as when a man

says: "1 preferred this ruling to be as such" which means: "1 believed it to be

good in opposition to what is bad", or that its meaning is the seeking of the

,œ 296 Shafi'i in his book, namely: Kitlib al-Umm, op. cit., pp. 270-277.
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c

best (ruling) which is the one commanded (by God to be followed) as He the

Most High says: "So announce the good news to my servants those who listen

to the word and follow the bcst (meaning) in it."297 According to the jurists,

isti!}sün is of two kinds: (The first kind) is the application (of isti!}sün) by

interpretation through the most appropriate opinion in resemblance to (the rul­

ing) whose application the Legislator has entrusted to our opinion, such as the

issue of the gift mentioned in the word of God the Most High: "A gift of a

reasonable amount is due from those who wish to do the right thing."298 (God)

has made that (gift) an obligation according to prosperity and adversity on

condition that it is reasonable.299 Therefore, we know that the intended (rul­

ing) is what is known to be preferred by the most appropriate opinion. AIso,

God the exalted said: "If the father desires to complete the term but he shaH

bcar thc cost of thcir food and clothing on equitable terms."300 It is unthinkable

that any of the jurists will oppose this kind of istiJ}sün.

(4) Another kind is the proof which happens to be in opposition to the

apparent (ruling) of qiyüs. Our imaginations301 question this type of ruling

before properly reflecting on it; but after deep consideration of the ruling in

thc casc, and its similarities in the principles of jurisprudence, it appears that

the cvidcnce which opposes (the qiyüs) surpasses it in strength. Therefore,

<:

297

298

299

300

301

Our'an 39:18

Our'an 2:236.

According to one's incomc.

Our'an 2:233. The maximum weaning period of a child is two years; but
if by mutual consent the mother does not nurse the baby till that time,
hcr privileges must not be curtailed. On the other hand, the child shaH
not be uscd as an excuse for driving a hard bargain on either side. In a
matter of this kind, the general interest must be observed.

By a sudden surprisc that how can a shari'ah ruling be in opposition to
qiyüs which is a source of Islamic law.

;.,
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application of the evidence is an obligation and they cali it istilJsün in order to

differentiate between this kind of proof from the apparent (inference) which

cornes to imaginations spontaneously before reflection on the meaning which

goes with the ruling from that apparent (inference). Istil}sün is preferred due

to the strength of its proof. It is similar to the expression used by the artisans

to differentiate between the ways of knowing the intended (terminologies).

The grammarians used to say this (word) is in the accusative case by interpre­

tation, tbis one in the subjunctive mood by gerund this one in the accusative

case by adverb of time and this one in the subjunctive mood by exclamation.302

They did not establish these expressions except to distinguish among the parti­

cles oi the subjunctive mood.303 Professors of the science of poetic meters and

versification used to say: this verse belongs to the long ocean (al-baIJr al­

tawil) ;304 and this belongs to the nearby ocean (al-baIJr al-mutaqàrib) and this

belongs to the extensive ocean (al-ba~lr al-madïd).305 And that is exactly the

use of the expressions qiyüs and isti~lsün by our learned jurists in order to dis­

tinguish between the two eontradicting proofs. One of them is particularized

as isti~lsün because its application is considered preferrable and bccause it

opposes the path of the apparent qiyüs. This name is loaned due to the pres­

ence of the meaning of the noun "preference" therein. Just like .~alah which is

a name for prayer, and is used for worship which covers ail aspects of the

302 E.W. Lane, Arabic/English Lexicon. op. cil., vol. 2, p. 1956.

303 Such as An, lan, kay and idhan. These particles are equivalcnt to the
English subordinate conjunction: [that]. Whcn an imperfect verb follows
any of the above Arabic particles, the verb is put in the subjunctive
mood.

304 Name of a poetical meter. Hans Wehr, A dictionary of Modern Written
Arabie, ed. by J.M. Cowan, 3rd edition (New-York: Spoken Language
Services, 1976), p. 576.

305 Name of a poetical meter.

112



(

actions and statements of supplication by custom. The preference for the

stronger evidence of two proofs cannot be considered as the following of a

capricious notion and mere lustful desire. Tlùs has nothing to do with istiJ)-

sün.

·~·.·l .'

[5] Even Shafi'i has used similar terms in this (conncctiéù\), he used to

say: "1 Iike that". What is the diference between the expressIon of a person

who says: "1 prefer that" and another person who says: "1 like it"? Of

course, the use of isti1)sün is the more cloquent of the two expressions, and it

. more c10sely corresponds to Sharfah expressions in this regard.

[6] Then some of the later (jurists) among us think that application of

isti~ISÜIl is more appropriate; at the same time, they permit the use of qiyüs in

the place of isti1)sün. And they compare that (practice) with co-extensive­

ness,306 and effectivcness.307 Surely, the application of a/-mu'aththir is more

suitable ev'.bll though the usage of a/-(arq. is allowed. He,308 may God be

pleased with him, said: "In my opinion, this is a delusion", because the (fol­

lowing) statement has beell mentioned in the books (of the jurists) in many

cases, i.e. "except t'hat we put aside this qiyüs" and what has been put aside it

is not permissible to use. Sometimes he says: "exeept that 1 detest that

306

307

"[arf} (eo-extensiveness) is defined as follows: When we find that a law is
established on the basis of a certain quality in a sin~le case, it is presup­
posed that the same quality will operate as an 'il/ah In all the cases by the
probability of opinion. The exponents of (arq. believe that a co-extensive
quality is characterized by the fact that when it exists the law must exist).
AI- Shawkallî, Irshüd a/-Fu1)ü/ (Cairo: Idarat al-Tiba'ah al-Munîrîyah,
1347/1932), pp. 192-194.

Mu'aththir is a quality which is suitable for being the 'illah of the rule,
and this suitability is indicated by the text (a/·na~~ or consensus and that
the 'il/ah shows the effectivness (ta'thir) of the essence of the quality in
ruling, e.g. prohibition is the ruling of wine due to intoxication which is
the 'il/ah.

30S Sarakhsî
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(analogy)". And whatever is pennissible to uphold as a Shari'ah proof, detest­

ing it is an act of disbelief. Therefore, we know that the correct (statement)

should be that: qiyas is put aside as a source (of law) in the place where wc

apply isti1)san. And thereby, it is clear that isti1)san cannot be applied with

the existence of a contradiction but with the consideration that the wcak is

dropped in favour of the stronger evidence.

[7] He309 has mentioned in the book concerning the punishment of theft:

If a group of thieves entered a house and collected the property and then put

it on the back of one of them who carried it out while others followed him,

according to qiyas, the amputation should be confined to the carrier in particu­

lar; but in isti1)san, the gang should all suffer amputation. He also mcntioned

in the book of legal punislunent that: If witnesses in a case of fornication dis­

agreed over which of the two corners of a house the action took place,

.Z according to qiyas, there is no punishment on the accused; but by isti~lsan, the

punishment must be applied. Il is known (in Islamic law) that punishment is

dropped by doubt and a slight contradiction implies doubt; how then can istilJ-

.. san be applied in a doubtful case?

[8] Abü I:Ianîfah and Mu!}.ammad (Shaybiinî) may God be pleased with the

two of them, also mentioned the same thing concerning validation of apostasy

of a minor by isti1)san. Whereas it is known that when a contradictory evi­

dence exists, a predominant (ruling) which necessitates Islam is given even if

it is weaker; such as when a child is born to a non-Muslim by a Muslim.31o

Then, how can the ruling of isti1)san (which validates apostasy of a minor)

309 The pronoun is refering to Abü I;Ianîfah

A, 310 The ruling here is that the minor child should be following the religion of
f;~ the mother who is entitled to the custody at that minor age of the chiId.
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prevail (in the case)'! We (therefore) know that qiylis (ruling) is put aside as a

source in a case where isti1}slin is applied. We cali the two311 contradictory

proofs due to the original term given to each of the two categories, and not

because there is a contradiction between them in the same place (of ruling).

[9] The evidence which supports this meaning is mentioned by hirn312 in

the book of divorce: that if (a man) said to his wife: "If you have already

menstruated you are divorced" and she replied: "1 have menstruated"; then if

the husband did not believe her, she will not be eonsidered truthful in her

statement aceording to qiylis. Because menstruation is the condition on which

the divorce is apparently based upon; it is like her entering the house or her

speaking to Zaid. However, she is divorced according to isti1}slin; because

menstruation is something within her body. No other person knows the actu­

ality of it more than herself and therefore, her statement about menstruation

(: must be accepted in' the same manner that love and hatred (are accepted as

personal issues).

[10] He said: sorne qiylis may be included in this isti1}slin. He means by it

that in the rest of the rulings which relate to menstruation, such as inviolable

sexual relationship and the expiration of the waiting period (al-'iddah), we313

accept her words. Recognition of this ruling along with the rest of the other

rulings is a kind of qiylis. The first qiyâs was dropped originally because of

istil}slin's strength of proof.314 And that is because she was commanded to

311

312

313

314

Qiyiis and isti~lsiin.

The pronoun refers to Abü I;lanîfah

The pronoun refers to the I;lanafis. Waiting period is the three monthly
courses which a divorced woman has'to observed before getting mary to
anothcr man. For details on this, see (Qur'an 2:228, 65:4, 33:49).

Sec the first case on paragraph 13.
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confess as to what was in her womb and was prohibited from hiding (it). God

the most High says: "Nor is it lawful for them (divorced women) to hide what

God has created in their wombs".315 And by necessity, the prohibition from

hiding means she is trustworthy in the manifestation of it.316 To that effect,

Ubayy b. Ka'b may God be pleased with him said: "Part of trustworthiness is

to believe a woman in what (she says) is in her womb." This is the reason why

that qiyiis (in paragraph 9) was dropped due to its contradiction of this strong

evidence, which mustbe followed.

[11) The reality of the argument is that: Putting aside the qiyiis is some­

times due to the text, consensus, or necessity. As regards its being put aside

due to the text, it is pointed out by Abü I:Ianifah, may God be pleased with

him, in the case of a person who ate out of forgetfulnesss when hc was fasting.

"If not because of what (1 heard) people saying, l would have decided that he

should compensate (for the fasting)." He means by this the report from the

Prophet of God peace be upon him; and that narration is a' text which must be

complied with after its confirmation. And to believe that every qiyâs is

invalid, is against the text. This is similar to what 'Umar -may God be pleased

with him- has expressed in the story of the fetus: "We almost acted by our

opinion against that for which there was a binding report."

[12] AIso, qiyiis rejects salam31? because the object of the contract is non­

existent at the time of the contract. We put it aside due to the text of permis­

sion which is confirmed by the saying of the Prophet peace be upon him: "and

he gave permission for salam." As for the putting asidc of qiyiis by consensus,

315 Qur'an 2:228.

316 Of what is inside her womb.
,~
"~.- 317 Salam is the contract for delivery with pre-payment.
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an example is that of manufaetured products whereby people interact with one

another. Qiyiis' does not allow it but we set aside the qiyiis due to a consensus

which people have become accustomed to since the life of the Prophet (peace

be upon him) until this our present day. [And thiS],318 there is a possibility of

mistake and error in (the application) of qiyiis; and through the text or con­

sensus, the mistake in it will be known. Then, the putting aside (of qiyâS)

becomes an obligation while its application becomes impermissible in a case

where the mistake is apparent.

[13] As for abandoning (of qiyâS) by necessity, it is Iike the ruling which

stipulates the c1eanliness of water in the wells and in the basin of a river, after

it has been polluted. And the approving of a dirty cloth as clean if it is
--.:-.:

washed in the washing vessels. Qiyiis (ruling) does not approve it,319 because

whatever is (a source) of dirt, makes other things dirty by rnixing with it. We

C abandoned (this ruling of qiyâS) due to necessity of mankind in general, in fav­

our of the above. And surely, hardship is prevented by the (Quranic) text.320

At the time of necessity, the meaning of hardship becomes a reality. If qiyâs

were to be applied, it would mean the putting aside of the (Quranic) text.

[14] And also, the permission for the rentaI contract which is established

against qi)'iis, is allowed because of the need of mankind; because a contract

where the benefits have been realized cannot be repeated. Therefore, the

actual thing to be benefited from, should be put in the place of the usufruct

(during the agreement) so as to give a permissible ruling of the contract, due

318

319

[And this], the editor I?ointed out that in Indian:edition of the book, the
words in the parenthes1s is an additional phrase.

Its c1eanliness.

"God does not wish to place you in difficulty, but to make you c1ean".
Qur'an 5:6.
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to mankind's need for that (rentai contract).

[15] Again, each of the tw03!1 is of two kinds in reality: one of thc two

categories of qiyas is the one whose effect is weak but obvious and apparent;

the other kind is the one whose invalid (rule) is obvious, but the point of its

soundness and effectiveness is hidden. And one of the two categories of isti~l­

san is the one whose effect is strong even if it is hidden. The second (cat­

egory) is the one whose effect is apparent but whose COITUpt point is hidden in

it. Normally, preference is given to the strength of effectivness and not to the

appearance or the concealment. This is according to what we have explaincd

that the 'illah which necessitates the application of shari'ah (ruling) is the one

which is effective. The ('illah) whose effect is weak is dropped in comparison

with the one which has a strong effect, irrespective of whether it is apparent

or hidden. It is like the example of wordly life in comparison with the hcre­

after. The world is apparent but the hereafter is unseen; the preference is

given to the hereafter to the extent that seeking it necessitates hard work.

Whereas there is a reluctance for seeking the worldly life due to the strength

of the effect of the hereafter in terms of its everlastingness, eternity and

purity. And such is like the heart with the soul and the senses with the sight.

[16] An explanation of the qiyas whose recognition is dropped due to the

strong effect of istihsân which is considered as the preferable qiylis, is as in

the example of the lêftovers of the wild bird. Qiyas in this case stipulates the

impurity (of the leftovers) in consideration that the 'illah which prevents the

eating of the leftovers of the wild animal (also exisls in that of the wild bird).

But according to istillsân, (the leftovers) are not impure because making use

321 Qiyas and isti~lsan.
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of predatory animals.322 is not prohibited. And from that, wc know that the

beast of prey by itself is not impure but that what is considered impure and

therefore forbidden for human consumption is the leftovers of the predatory

animal; because it drinks with its tongue which is wet due to its saliva, and the

saliva cornes from f1esh.323 However, this is not found in the wild bird because

it takes and swallows water by its beak. And its beak is dry bone; and since

the bone of the dead is not impure, how can the bone of the living be consid­

ered impure?

[17] He324 then supported this with the 'illah which was mentioned in the

(case) of the cat; because the meaning of the general necessity325 is realized in

the leftovers of the wild bird. Because it f1ies around in the atmosphere and

foods cannot be safeguarded from being reached by the prey in the desert.

From this, it is clear that whoever advocates the idea that isti~slin is takh$Î$

C al-'il/all is rnistaken; because what we have mentioned makes it c1ear that the

meaning which necessitates the impurity of the leftovers of the wild beast is

the wet impurity of the organ (tougue) with which it drinks (water), and that

(organ) is non-existent in the wild birds. Then, the absence of the ruling due

to the absence of the 'il/ah, has nothing to do with takh$Î$ al-'illall. By con­

sidering the illustration, one may think that he has seen that Cillait by illusion),
'-,'

but after reflection, the non-existence of the 'illalt becomes c1ear. Because the

'il/ah is the necessity to be safeguarded from the wet impurity which is possi­

ble to safcguard against without hardship. This has been made known by

322

323

For hunting.

The tongue cornes in contact with the food thus causing the impurity of
the food.

:124 Abü l;lanîfah

325 (al-balll'li)
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- specification of thc text on this causation in the case of thc cat. Therefore, in

every single case whereby sorne of the attributes of the 'il/ah are non-existing,

the absence of the ruling is due to the absence of the 'il/ah; and it cannot be a

particularization,

[18] Explanation on isti~lslin whose effect (of its 'il/ah) is apparent but

whose corruption is latent, (in comparison) with qiylis whose effect is hiddcn,

but very strong in itself, to the extent that its ruling of qiylis is taken while that

of isti1]slin is dropped, according to what he326 says, in the book of prayer:

When (a muslim is praying) and reads a chapter which ends with a prostration

(verse), and then bows or bends down (instead of prostration), according to

qiylis, this is sufficient to reward him; but according to isti/}slin, (bending

down) does not suffice to reward him for prostration. However, with qiylis wc

uphold (the former). The underlying point of isti1]slin is that bending is not

prostration327 Don't you see, for instance, that bending in the prayer does not

substitute for prostration in prayer, nor does it substitute for the prostration of

recitation328 in a more profound manner; because the close (relationship)

between the bend in the prayer and prostration is more obvious in the sense

that each one of them neeessitates the prohibition (of engaging in other aetivi­

ties during their performance). If he recites (a verse of prostration) outside

the prayer and then bows down for it, he is not rewarded for the prostration;

therefore, in a more emphatic manner, he will not be rewarded during the

prayer if he bows instead of prostrating. Because bowing here necessitates

326

327

328

Abü l;Ianifah

The putting of the forehead on the groung when praying.

There are sorne verses of the Qur'iin which require prostration by reciting
them. Each of the verses is called ayat al-sajdalz or (verse 01 prostra­
tion).
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facing a certain direction but in the latter, there is no necessary obligation.329

Concerning qiyüs, he said: bowing and prostrating are similar to one another,

for God says: "He fell down, bowing (in prostration)".330 But this by the appar­

ent meaning, is a pure metaphorical (use). The underlying point of isti1)slin in

terms of the manifestation is the recognition of similarity as valid; but the

strength of the effective (cause) of the qiylis is hidden and the corruption of

isti1)slin is also latent.

[19] Explanation of the above: The prostration during the recitation331 is

not by itself the actual objective; and that is why a single prostration is not

considered as an intended worship on ils own, so as not to necessitate the sol­

emn pledge, rather the objective is the showing of humility and distinction

between those who refused to prostrate out of arrogance, as God has

informed (us) concerning them in the places of sajdah (verses).332 We say: The

meaning of showing respect often happens by bowing but its condition is that il

must be through the means of worship. And this is present in prayer; because

in bowing down there is worship such as in the prostration. (Such humility)

cannot be found outside prayer. Due to the strength of the effect of this point

of vicw, we uphold qiylis even if the cause is latent. The consideration of the

other side in its opposition is dropped.333

[20] He mentioned the same thing with regards to business transactions. If

there is a dispute between the buyer and the seller in terms of (accurate)

3~9

330

331

332

C 333

Of facing a certain direction.

Our'an 38:24.

Of the verse of sajdah.

Our'an 7:206; 84:21.

Berc, the recognition of isti~ISlill is droppcd in this case.
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measurement of the objeet of sale, the two of them are to swear aeeording to

qiylis. And with qiylis, we uphold. Aeeording to isti~lslin, the words of the

buyer prevail. The stressing point of isti/}slin is that the objeet has been sold

and therefore the argument over its aecurateness is not based on the original

dispute. But the dispute is over its attributes in terms of length and breadth;

and that does not require swearing like the dispute over the measurement of

the cloth sold in its essence.

[21] The underlying point of qiylis is that: the two of them (the seller and

the buyer) are disputing the right of delivery and that requires swearing on

both sides. The effect of qiylis is hidden but it is powerful in the sense that

the contract of delivery is based on the attributes mentioned334 without point­

ing to the essence of the sale. The description was that the measurement was

five by seven, which was not the same as the description (of the other party)

who c1aimed it to be four by six. From this, it is c1ear that the dispute here is

over who has the original right (of delivery) by the contract; we therefore,

uphold the qiylis for this.

[22] He335 said in (connection with) the deposit given as a security: If

each of two men were to c1aim an objeet to be a deposit for seeurity from a

man due to the debt owed by him and they both have a proof, then according

to isti1}slin, the case would be decided that the objeet is given as a security

with the two of them, as if he were to take an objeet as security from two

men. And it is a qiylis of trading in that (respect). But, according to qiylis,

the two proofs are void; because it is impractical to settle the deposit of secur­

ity to each one of them in its totality and because there is a shortage of time

334

335

During the contract agreement.

The author is probably refering back to Abii l;Ianifah in this paragraph.
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for that (transaction). As for the half of it, joint ownership prohibits validity

of such deposit of security; we therefore, uphold the qiylis due to the strength

of its hiddcn effect (and that is) each one of them here, is confrrming the right

exclusivcly to himself by the same designation. Each one of them is not

pleased with the competition of the other (party) in the property at hand from

which they are deriving benefit through the contract of the security. Unlike

the security from two men, (with one person) there is only one contract, and it

is therefore possible to assert the necessity of the contract here together with

the place, but the other is impossible here. It is rare to fmd this type336 in the

books and only few examples are available. Examples of the previous kind337

are too numerous to count in the books (of fiqh).

123] Then, a distinction is drawn338 between isti!Jsiin whieh is supported by

the text or by consensus and (istil]siin) which is applied through a preferable

C hidden qiyiis. Verily, the ruling of this last category can be extended (to other

similar cases), whereas, the other category cannot be extended. Based on

what wc have explained, that the ruling of the qiyiis which conforms with

shari'ah is to be transitive, this concealed (qiyiis) even though it is particularly

callcd istil]siin due to meaning, it is not outside the scope of a qiyiis which is

according to shari'ah. And therefore, its ruling is transitive. The first (cat­

egory) caUs for the putting aside of qiyiis due to the text, and (the ruling)

thcrcfore, camlOt accomodate extension as we have explained.

336

337

c

lbe editor explains that on the margin of 'Uthman's edition, this type is
the upholding to qiyiis and abandoning of isti1)san.

The editor also explains that on the margin of 'Uthman's edition, this
kind is the upholding to istil]s!m and abandoning qiyiis.

338 The cditor observes that in 'Uthman's edition, the sentence reads as:
"Then the differencc ..."
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(24] Its illustration is (an example) whereby the seller and the buyer disa­

gree on the price when the object is not yet received. According to qiyas, the

final word is that of the buyer because the seller is claiming an excess in his

right from the buyer on the priee, whereas, the buyer is denying (the excess).

According to sharîah, swearing by oath should come from the side of the per­

son who is denying.339 And the buyer is not claiming anything from the seller

apparently, since the object of sale is in his possession by the contract. But

according to isti1Jsiin, the two will swear; because the buyer is claiming from

the seller the necessity of delivering the object to him when the lesser of the

two priees is presented, and the seller is denying that. And as the right of the

property of sale belongs to the seller, so too does the right to deliver the sale

to the buyer when the price is given to him. Because it is a concealed qiyiis,

this istilJsan's ruling is extended to rent and marriage according to the saying

of Abü !;Ianîfah and Muhammad (Silaybanî), may God be pleased with both of

them. It is also extended to a case whereby there is a dispute among the

inheritors after the death of the (two buying and selling parties). Il is also

extended to an article which later perishes, and where the seller has left a sub­

stitute, such as when an already sold slave is killed before the possesion. If

the dispute over the price between the two of them is expressed after the

possesion of the object, the ruling of swearing by the two of them is confirmed

by the text in opposition to the qiyiis; and this (ruling) does not entertain

extension. To the extent that after the commodity has perished, swearing by

both is not applicable irrespective of whether he left a substitute or not.

[25] And in rent, after the seUlement over the object of the contract, there

339 A principle of sharîah on this issue says: "The proof must be produced
by the plaintifî (who claims something as his o'Nn) and the oath from the
defendant (who denies the claim)".
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IS no swearing on either side. If the dispute is among inheritors, after the

(: possesion of the commodity, there is no swearing. It may be possible that the

qiylls which is in opposition to isti1}slin, whose originality we have explained to

be a preferable one, has been confrrmed by the tradition. Such as what he340

said concerning prayer: "When one sleeps during his prayer and dreams by

discharging semen", according to qiylls, he should take a shower and continue

as if he has been polluted by the impurity. That is considered preferable by

tradition. But by isti1}slin, he cannot continue.341

[26] And this kind which has been held,342 is the correct isti1}san by ail

means. Because in reality, it is a retum to the original qiylis by an explanation

which makes it dear that this is not in the sense of a departure from the origi­

nal qiyas which is supported with narration from ail aspects. If a ruling is

confirmed ~ccording to qiylis, it is by means of extension; and abandoning the

ruling of qiylis by tradition does not accomodate extension. And the explana­

tion is that minor purification343 does not require nudity nor many actions to

perform it. And the observance of minor purification has become a general

necessity344 before entering into the prayer, u~ke a major purification.345 If

therc is nothing in its meaning346 from ail (Iegalj':points, then, the affirmation
'1

340

341

342

343

344

345

c: 346

Abü I;Ianîfah

This means that he cannot continue prayer from where he stopped aCter
the daylight dreaming. He should start the prayer ail over from the
beginmng.

That is thc istiJ/slin which is considered preferable by tradition.

Such as urinating, passing gas e.Lc.

To bc cleaned from it by ablution.

Which necessitates takillg a bath.

This means that an isti~ISàll which is not supported by legal sources such
as the Qur'àn, Sunna, and ijmlf.



of the ruling therein is through the means of extension and not by the text

itself and that has no meaning.

[27] From aIl what we have mentioned, it is now clear that upholding isti~l­

san has nothing to do with particularization of cause; but that by choosing this

expression of preference, there is (a meaning of) following the Book

(Qur'an)347 and the tradition (of Prophet Muhammad p.b.u.h) and the pre­

ceeding jurists. The Prophet of God peace be upon him has said: ·Whatever

the Muslims see as good, it is also good in the sight of God." And many

times, Ibn Mas'üd used to adopt this expression. Malik b. Anas in his book

(al-Muwaua'), mentioned the word isti1}san in many places. Shafi'i may God

be pleased with him said: 1 prefer (by using the phrase astaJ}sin) giving thirty

dirham as a gift.348

[28] By this, we know that there is no contestation on this expression (of

isti1}san); and in terms of the meaning, it is a statement which indicates that:

(When) the ruling is non-existent, the 'illah is non-existent and no one dis­

putes this, When we permit the usage of a bathroom by paying certain renu­

meration on the basis of isti~lsan, we put aside the invalid ruling which qiyas

imposes; because of the non-existence of an invalid 'illah. And the invalid

contract which is due to ignorance of the object of the contract, is not so

because of the ignorance itself, but because the ignorance leads to dispute

which prevents acceptance and submission,349 And this dispute is non-existent

347

348

The editor of this book says that on the margin of 'Uthman's edition, the
following Quranie verse is written: "So announce the good news to my
servants those who Iisten to the word and fol1ow the best (meaning) in
it", Qur'an 39:18.

This is a gift given to a divoreed woman before the consumption of the
marriage. For details, see paragraphs 4-6 above and Quranic verse
2:236.
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here (in the case of bathroom) and in its similar (cases). Therefore, the non­

existence of the ruling350 is only beeause of the non-existence of the cause351

and not by the means of particularization of the cause.

Section on the Explanation of the Invalid Statement that: Particulari­

zation is Permissible in the Causes (Behind the Rulings) of Shari'ah

[29] He, Sarakhsî, peace be upon him said: the advocates of the principle

of co-extensiveness352 thought that those who are holding to effective causes

and those who are making the effectiveness a correcting factor for the validity

of shari'ah causes, have no other choice but to uphold the particularization of

shari'ah causes. This is a great error as we shaH (soon) explain. And sorne

of our followers thought that particularization of shari'ah cause·s is permissible

and that it is not against the path of the predecessors nor against the Sunni

Schools of law. That is a mistake of its advocate; because the view of those

who have the favour of our predecessors is that particularization of shari'ah

causes is impermissible. And whoever permits that, is acting against the Sun­

nis, and he is inclining towards the Mu'tazilîs in their principles.

[30] The illustration of particularization is that when a case is presented to

the mll'allil,353 if the ruling therein is the opposite of what he intends to estab­

lish by bis effective cause, he says: What makes my effective cause obligatory

349

350

351

352

To the contract agreed upon.

Which prevents the usage of bathroom by paying certain fare.

Namcly: dispute over the object of contract.

A co-extensive quality is characterized by the fact that when it exists the
law must exist.

(
353 al-mll'al/il is the person who looks to the. effective cause of a case to

dctermine its ruling on the basis of another case wbich has a similar
effective causc.
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is this, except that an impediment appears andthereby subjects (the case) to

be specified due to that impediment, like a general (statement of) which a part

of it is specified due to the necessitating evidence for the particularization.

Then the one who pennits that (procedure) says: particularization is not a con­

tradiction, literally, legally, by fiqh, and by ijmü'.

[31] Literally, contradiction means refutation of an act which has bcen prc­

viously established like demolition of a building. And particularization is an

explanation that what has been exc1uded is not part of has been stated. Then

how can it be a contradiction? Don't you see that the opposition of a demoli­

tion is construction and formation? and (that) the opposite of specification is

generalization? From the traditional (sunna) point of view, particularization is

pennissible in the texts of shari'ah namely: from the Book and the tradition; .

contradiction is not permissible in the Iwo of them by any means. According

i1].,. to the consensus, the legal qiyüs is sometimes abandoned in sorne cases duc ta

the text or consensus or necessity. That will be a particularization, not a con­

tradiction. And that is why that (abaridoned) qiyüs is necessarily applicable in

a different place.

[32] An inconsistent qiyüs is invalid and it is not permissible to apply it in

any case. According to rational (proof), whenever the mu'aUii mentioncd an

appropriate attribute, and c1aimed that the ruling is related to that attributc,

and when a case with that attribute is presented to him, the ruling will be

opposite to it. Then (he proclaims) that it is due to the corruption in the origin

of his 'illah; or that it is because of an impediment which prevents the exis­

tence of the ruling. Don't you see that the reason which makes zakah (rituai

tax) obligatory is the possession of an increasing minimum amount of property

0: liable to the payment of zakah, and then the same payment of zakah is made
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prohibited after the existence of ni:jlib354 due to an impediment. And that is

the non-existence of increment on the capital after a year; and that is not evi­

dence that the reason355 is invalid. AIso, sales with stipulated right of cancel­

lation prevents the confirmation of ownership (of the object) due to an impedi­

ment which is the stipulated right, and not because of the corruption of the

original reason which is the selling.

[33] But if he356 says: This case357 has been particularized from my (deter-

mincd) 'il/ah, due to an impediment, then he has prociaimed something which

is probably doubtful and he must be asked to defend it by a proof. If he

points out an appropriate impediment, he has established what he prociaimed

with the proof and it will be accepted from him, otherwise, his evidence is

droppcd. Because the probability caanot be a proof, and it is with it that the

claimant distinguished particularization in the text. He will not be asked to

( produce a proof for what he ciaims to have become particularized by an evi­

dence from the general (statement) of the Qur'iin and sunna; because there is

no probability of corruption in what he has indicated. The standpoint of partic­

ularization is clear therein by the consensus. And here in his 'il/ah, there is a

possibility of corruption. Therefore, on whatever there is no proof of specifi­

cation,and yet he ciaims it to be specified by an 'il/ah, it will not be accepted

from him as being free from corruption and that is why it is not accepted from

him, in as much that the impediment is unciear.

i)

(

354

355

356

357

The minimum amount required for the payment of zakah.

Of the payment of zakah)

(al-mu'allil)

The first case rnelltiOllcd above in the rational proof. See paragraph 40.
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[34] Then the advocate divided impediment35S into five categories:

[First], what prevents the originality of the 'il/ah.

[Second], what prevents the accomplishrnent of the 'il/ah.

[Third], what prevents the initiation of the ruling.

[Fourth], what prevents the ruling from being accomplished.

[Fifth], what prevents the necessity of the ruling.

That will be c1ear rationally and legally. From the rational point of view, ail

this is explained in the (illustration of) throwing (an arrow).

[First], Surely, the termination of the desire or,

.... [Second], the fracture of the notch of the arrow prevents the origin of the

action which is the releasing after the complete intention of the one who is

shooting it; or the striking of the arrow on a wall or a tree which wards off

(the arrow) and thereby prevents the accomplishrnent of the objective.

[Third], the using of the object itself as a shield, prevents the initial ruling.

TIle purpose of the shooting after the complete 'il/ah, is to reaeh the target

and that is the wounding and the killing.

[Fourth], the treatment of the wound after what has struek (the objeet), until

the wound beeomes healed and c1ear, prevents the full (meaning) of the rul­

ing. 359

358 An impediment is what prevents a ruling to take effeet with the existence
of the 'il/aIl. .

359 Which is the killing through the strike.
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( [Fifth], and whcn he becornes tied down to the bed due to the strike, then (the

sickness) prolongs until he becomes secured from death, thereby preventing

the necessity of the ruling. Just like someone affected by hemiparesis,36O when

it is prolonged, and (the affected person) is saved from being killed, he is like

an healthy person in ail his activities.

[35] On the legal points of view: [First], the attribution of sale to a free­

man prohibits the original 'illah of the contract.361

[Second], its attribution to the property of another person prohibits the com­

plete 'illah of the contract from the right of the owner until the point of the

obstruction therein is known by his death.

c
[Third], the stipulation of right of cancellation by the owner on himself in the

sale, prohibits initiation of the ruling.

[Fourth], the (seller's) affirmation of the right of seeing (the future defect of

the object of sale) to the buyer, prohibits the accomplishment of the ruling (of

ownership); in the sense that 'striking hand upon hand' (lfafqah) will not be

completcd.362

[Fifth], thc affirmation of the stipulation right of later rescission prevents the

ncccssity of the ruling until it is possible to return it after the complete 'hand

(

360

361

36~

Hemiparcsis is a slight paralysis disease which affects only onc side of
the body.

Beeause the selling of a frec-person is null and void.

"Taslïm and qab(j do not necessarily effcct transfer of ownership in ail
cirmustances, c.g. not in thc case of a sale with the right of rescission;
the reasoning that this is because the full intention of transfcringowner­
ship is lacking is, howevcr, absent from Islamic law." J. Schacht, An
Introduction to Islamic Lau'. op. cit., p. 138.
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upon hand' through the taking possession (al-qabtj) [of the object of sale by

the sellerJ.

[36] The proof of our learned jurists concerning the refutation of particu­

larization of the cause, is the evidence from the Qur'an, the rational and the

undisputable explanation. As for the Qur'an, (the proof) is the statement of

God the Most High: "Say: has He forbidden the Iwo males, or the Iwo

females or (the young) whieh the wombs of the females enclose? Tell me with

knowledge if ye are truthful".363 In the (Quranic) verse, there is a demand

from the unbelievers to give an explanation on the reason of what they daim

to be prohibited; in a way that they have no baeking (point) and thereby

become defeated by il. This means that whenever they give an explanation

that one of these (above) meanings is the reason for the prohibition, they

became confounded364 by their confirmation of allowing the same meaning in

another place with the presence of that similar reason therein. If particulari­

zation of causes were to be allowed in sharI'ah rulings, they (the opponents)

would not have been confounded Then one will not be unable to say that the

ruling of prohibition is annulled in that place due to an impediment. They

were wise (people) who believe in the permissibility in another place due to an

obscurity or an imaginary meaning from them. And in His wording, (God) the

Most High: "Tell me with knowledge"365 (there) is a clear demonstration that

particularization of causes in the sharI'ah (ruling) has nothing to do with the

knowledge and therefore, (particularization) is ignorance.

363 Qur'ün 6:143

364 The editor says that in the 'Uthman's edition, the phrase reads as: "Their
evidcnce becomes inconsistence".-,

4ii: 365 6:143
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[37] As to the rational (proof), the effective causes in the (ruling of)

shari'ah are supposed to be transitivity as we have affinned (earlier). And

without the transitiveness, they will not be valid in the first place; because they

will be devoid from diseharging their duty. If it is possible for an impediment

to arise (against) the extension of the ruling in sorne places with this 'illah,

then it is possible for it to arise in the rulings of all (similar) cases. This leads

to the statement that: il is a valid 'il/ah whose ruling cannot be extended to

(similar) seeondary cases. And we have already mentioned the inconsisteney

of this statement with the evidence. And if the extension of the ruling (by the

'il/ah) to a secondary (case) is a proof of its validity, then the absence of

extension of the ruling to another secondary (case) wbich has the same 'illah

therein, is a proof of its inconsistency. With equal proof of valid and invalid

('il/ah), the evidence of making the shari'ah ruling obligatory is not certain.

He repeats that: the impediment wbich he daims in the specified case366 must

be confirmed to be equal with the kind of (impediment) wbich is established by

the 'il/ah that makes the ruling obligatory; because if it is less equal than il,

then it is not suitable to be an expellant nor an impediment to its ruling. If it

is equal to the impediment, that impediment can be justified by an 'illah wbieh

necessitates the extension of a negative ruling to the rest of the secondary

(cases). This is Iike the original (case) whose the mu'allil has pointed to ils

attribute as a justification for the ruling therein. Then, contradiction becomes

a reality between the two (cases) from this point of view. Is there any incon­

sistency clearer than tbis contradiction under the umbrella of equal attribute '!

[38] And we have explained previously that the special evidence is similar

to abrogation in its form and similar to exceptional (case) in its ruling. Surely,

366 The edilor notes that in the 'Uthman's edition, it is written as: (in the
specifie place).
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it is a separate (case) by itself like an abrogating evidence; but it will not be so

until it implies a comparative meaning such as exception. One of these tw0367

cannot be realized through effective causes ('Uai). Abrogation of the 'illali by

the 'Wali is not permissible but the opponent permits the impediment to be an

'illali such as the 'illali which he daims to be its particularization. How can

the abrogation be permitted when the 'illali therein is probably invalid due to

its extraction by reasoning? Whenever something which prevents its applica­

tion appears at the outset, then the corruption (of its ruling) becomes appar­

ent. Unlike the text, it entertains no probable corruption, and abrogation will

be an explanation as long as the text is applied in conjunction with the abroga-

tion.

[39] This kind has another explanation; with the (application of) special

evidence, it indicates that it can be used in sorne cases and not in others. And

;1 that it is permissible to apply special evidence where it is allowed to uphold to

it as a valid abrogation; to the extend that it is said that specifie evidence is

applicable with abrogation sometimes and not atimes. And exceptionality is

used in the statements to indicate that an intended speech reflects an exception

beyond the exempted. And this (procedure) will not be possible in thc special

meanmgs.

[40] From what we have mentioned, it is clear that upholding the particu­

larization is appropriate in the texts in the sense that with the specific evi­

dence, the doubt about corruption in the text will be impossible in every

aspect. But the term "text" does not coyer the area of specifie evidence

whereby the general term is valid and necessitates its absolute application

before the appearance of the specified evidence. Those who permit

367 Abrogation and exceptional cases.
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particularization of the cause will have no option but to accept that aIl the

c: jurists are correct.36S And the infallibility of interpretation from commiting

mistake and error, would be like the infalibility of the text in that (compari­

son). And this is a proclamation that every jurist (mujtahid) is correct with

certainty and that interpretation necessitates knowledege with certainty. In

that (statement) there is a doctrine of obligation (on God) to do what is the

best (for mankind) and also, in another aspect of it, there is a doctrine which

upholds an intermediate position and (the docrine) which upholds an everlast­

ing punishment of Hell fire on those who committed great sins without repen­

tance before their death.

[41] This is the meaning of our statement: "Surely, upholding the permissi­

bility of particularization of the cause is an inclination to the principles of the

Mu'tazilis in many aspects". But we369 believe that the non-existence of the

c: ruling is not possible except when there are insufficient or excessive attributes

(in an intended secondaI)' case), and that is what they cali a specifying impedi­

ment. And with this excess and insufficiency, the 'Wah changes inevitably;

thereby, what used to be the 'Wah of the ruling becomes non-available legally.

The non-existence of the ruling when the 'illah is absent has nothing to do with

particularization of the cause.

[42] Explanation of this is that: What makes zakah (ritual tax) obligatory,

legaIly, is the possession of an increasing minimum amount required after a

year. This is known from the statement of the Prophet peace be upon him:

"There is NO zakah on a property until a year has passed over it."37D Negation

1

368

369

370

In aIl of their Icgal interprctations.

The 1:lanafis.

Sayyid SUbiq, Fiqh a/-SI/nna 4 vol. (Lcbanon: DUr al-Fikr, 1981), vol. 1,
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of the obligation (of zakah) is the meaning intended.371 Legal values do not

,..; necessitate ruling by themselves, but it is the law-giver who makes them oblig­

atory, as we have explained that Allah the Most High is the One Who obli­

gates. And the attribution (of ruling) to the 'il/ah is to explain that the law­

giver makes them obligatory for our convenience.372 If with this, the attribute

is made obligatory legally, we therefore, know that when the absence of the

attribute is felt, the absence of the ruling is felt; because of the non-existence

of the necessitating 'il/ah.

[43] The permisibility of discharging the dUty373 is not incumbent on us

because the 'il/ah which necessitates il is not the 'il/ah which permits its obser­

vation. We have confirmed this carlier, that during the first part of the time ,

it is permissible to observe prayer by obligation even if (the time) itsclf is not

an obligating factor, it is an effective attribute. The increment,374 which is the

objective (conditior.), only happens after the period (of a year). Don't you see

that the obligation is repeated by the repetition of the year so as to renew the

meaning of the increment with the passing of every year? And so also, in the

sale which accommodates the stipulation (right of cancellation), what necessi­

tates ownership legally is the absolute sale (by offer and aeceptance); but with

the (above) stipulation, (the sale) cannot be absolutc. But by the additional

(condition), the sale is subjected to the ruling like (any other) conditional sale.

And we have explained that a sale with condition is not like an absolute one.

p. 287. In Paragraph 40 above, there are sorne more explanations on
this issue.

371

372

373

374

In the hadith until the requirement is met.

In terms of how to extract the rulings.

The permission that prayer may be delayed by necessity.

After the possession of the minimum amount required for zakah.
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The attribute of the absoluteness, also has ils own effeet. Surely, what neces-

( sitates ownership by the (Quranic) text is the trading with satisfaction and con­

tentment,375 and the complete satisfaction (occurs) when there is an absolute

offer without stipulation of right (of cancellation). [From this], it appears that

the 'il/ah disappears by additional attribute or inadequate attribute. And this

is the reality which must be considered. They call this: the changing meaning,

"specüying impediment". Thereby saying: The non-existence of the ruling with

the remaining of the 'il/ah by the existance of an impediment is particulariza­

tion. Like the general text which is connected with a specific (text), the text

remains applicable to what is left after the specification.

[44] And we say: The 'il/ah disappears when the changing (factor) appears

and therefore condemns the ruling to disappear, due to the absence of the

'illah. This (statement) is conceming the valid 'ilaZ. Unlike the texts, the spe-

C cific text does not make the general text disappear. In accordance to tbis

method, (wc understand) why our leamed jurists favored qiylis in their books.

lsti!]san can be based on the text, and with the presence of the text the 'il/ah

extracted by reasoning disappears. This is because there is no original recog­

nition with the 'il/ah in the place (where) the text exists and there is no incon­

sistence in the textual ruling.

[45] Also, (the same ruling applies) when isti!]slin is by consensus;

because consensus is like the text from the Qur'an, or the tradition (of the

Prophet) in the sense that it necessitates knowledge. Also, what is by neces­

sity, (implies knowledge) because in the place of necessity there is a consensus

or textual support of il. And (isti!]slin) will not be recognized with the 'illah

whcrc the text exists. The non-existence of the ruling in these places is

( 375 From the both parties Le. the seller and the buyer.
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because of the absence of the 'il/ah. Also, (the same ruling applies) when

"""4\. isti1Jsan is approved by a preferred qiyas whose effective strength is apparent.

Based on what we have previously explained, the weak (proof) legally disap-

pears before a strong one.

[46] Explanation of what we have mentioned can be found in the case of

the person who is sleeping. If water is poured in his throat while sleeping, his

fasting is not void according to Zufar's opinion; because he has been excused.

. [He] is like the (person) who forgets (that he was fasting) or even greater (in

comparison) than him. According to our opinion, his fasting is nuU and void

because of the missing pillar of the fasting. And worship cannot be offered

without its pillar; therefore, this (ruling) is enforced on the one who forgets.

The advocate of particularization of the cause says: The non-existence of the

ruling is due to the presence of an impediment which is the tradition (from the

Prophet) and therefore, (the forgetfulness by drinking is) particularized from

this 'illah (which is general) and as such, the 'illah remains (effective). And

we say: The non-existence of the ruling in the (case of the) person who for­

gets, is because of the non-existence of the 'illah legally. Nobody among the

servants (of God) has a hand in the making of forgetfulness; and it has been

asserted by the (traditional) text that God the Most High is the One Who fed

him and quenched (his thirst for) him. Therefore, his action of eating has been

overlooked without recognition of Il. The missing of the pillar (of fasting) can

only be realized through the action of eating (intentionally) but when this

action is non-existent legally, then the pillar of fasting is still standing legally.

The broken (ruling of fasting) does not occur here because of the absence of

the 'il/ah which necessitates the broken (rule). Again, the person who is

sleeping is not (inc1uded) in this meaning, because the action which causes the

'{li: missing pillar of fasting is attributed here to the servants (mankind).
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Therefore, it remains (the action) considered but without the pillar of fasting.

« [This view] is opposite to (the ruling) that would have been given if (the

action) were to be attributed to the person who bas the rigbt.376

[47] We also say that: What is usurped becomes the property of the usur­

per when the compensation has been confirmed (to be due) from him; because

with this reason the property is determined to be compensated in value which

is a legal ruling. The owner will then state the equivalent price, and the (usur­

per of a servant) will be compelled to separate (free) the servant whose free­

dom is attached to the death of his master; in the sense that the property377

will be determined by its equivalence for whosoever's slave was abducted.

Therefore, the property concerning the slave will not be confirmed to the usur­

per. The advocate of particularization of the cause says: Confirmation of the

ruling in the slave is nullified due to an impediment (even) with the presence

of the 'il/ah. The reason being that he is not subject to be transferred from

one master to another.

[48] We say: The 'il/ah\vhich necessitates ownership in the case of a slave

(al-mudabbar)378 is non-existent and therefore, the ruling is absent because of

the absence of the 'il/ah. This is (valid) because the 'il/ah determines the own­

ership by a price which is a substitute for the object (of sale) but the price of

the slave is not a substitute for (the slave) itself. Because the condition which

makes the priee a substitute for the objeet is that the objeet may be owned;

and this (ownership) is non-existent in the slave (of al-mudabbar). Beeause

376

377

The person who has the full responsibility' of the consequence of his
action e.g. the one who breaks his fasting wIllingly and intentionally.

The slave's'priee.

( m A slave whose freedom is attaehed to the death of his master.
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~•.,., al-mudabbar has acquired a manumission on onc aspcct379 and the frecdom at

the place380 which prevents the necessity of the object's price due to usurpa­

tion. But compensation is necessary in consideration of the punishment

inflicted upon the usurper which led to his losing of his hand; because of the

freedom on one aspect (which the mudabbar will later enjoy), the hand

(amputated) and the property (the slave) remain as the right of the master. If

that is non-existent, it proves the affirmation of emancipation at the time (of

usurpation) by all means. From that, we know that the roling is non-existent

only because the 'illalz is absent due to the presence of what changes il.

[49] And also, when we say: That by fornication the prohibition of mar­

riage relationship is confirmed, (we mean that) because initially the confirma­

tion of the prohibition is considered in the child who is being created from the

two fluids of the couple. Thereby, her mothers (inc!uding grandmothers) and

her daughters (including daughters of her daughters) have ail became like his

mothers and daughters respectively through the (product of) the c!ùld in

accordance to the man's righl. [Similarly] his sons and fathers according to

her right, are like her fathers and her sons. Then sexual intercourse in the

place of production (womb) is a reason for the existence of the child, and

therefore, he substitutes him. From this, it necessitates that the prohibition

should be extended to the sisters, paternal aunts and maternai aunts from both

sides. Whoever subscribes to partieularization of the cause says: The confir­

mation of the ruling with the existence of the 'illalz is prohibited (from taking

place) in these (above) cases due to the text or the consensus. We say: The

non-existence oÏ the roling is due to the absence of thc 'illah; because in the

379 After the dcath of his master.
~f
-.;.: 380 Probably Sarakhsî meant Time instead of Place.
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text which necessitates the prohibition of marriage relationship, the mothers,

daughters, fathers and sons are mentioned specifically. Therefore, the exten­

sion of the prohibition to the sisters, paternal aunts and maternai aunts will be

a changing (of the textual ruling); and affirmation of another prohibition. The

intention (of the law therein) is not the extended (prohibition); but that the

text mentioned (was extended by) valuation. And it is not permissible to

exchange the text mentioned with eausation. Therefore, the non-existence of

the ruling in these (above) places is due to the non-existence of the 'il/ah and

not because of an impediment along with the 'illah. Again, it necessitates that

the (woman) who has sexual intercourse will not be made forbidden to the

man whom she had the affair with due to the child (involved) and that the

relationship between the two of them is more needed.381 The outcome accord­

ing to that (view) is that the ruling is non-existent in that (case) due to the

non-existence of the 'il/ah in consideration of the text mentioned therein as we

have established.

[50] This is an important source and a great jurisprudential (asset).

Whoever frees himself from obstinacy by reflecting with fairness, ail that was

not mentioned in this (section) will become clear to him from the similar

(cases) which we have stated to him previously. One of the means of grasping

this science of jurisprudence is through (effecient) knowledge of the evidence

of the specific (cases). If one of two textual proofs is general and the other is

specific, the general can neither be nullified by the specific in reality, nor in

the essence of the legal ruling it conveys. Neither of the two texts can be con­

sidered invalid; by this we know that the special (case) is specified in a (cer­

tain) place which has been previously covered by the general ruIing and that

c 381 Than the illicit sexual relationslùp.
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the general (ruling) remains effective on the other aspects beyond that (speci­

fied area). It maybe possible to see in this (case), a kind of ambiguity in

terms of being similar to a metaphorical (ruling) in what is actually a general

ruling.

[51] As for the 'illah, even if it is effective, there is a possibility of error

and mistake therein, for it tolerates disappearance of legal (implications).

When something that changes the 'illah appears, wc make it non-existent in

terms of its ruling in that place. Then, the absence of the ruling is due to the

absence of the 'illah; and there is nothing which signifies the meaning of con­

tradiction and it has nothing to do with particularization; God knows best.
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CHAPTER SEVEN

IBN TAYMIYAH'S BRIEF BIOGRAPHY AND TRANSLATION

This chapter offers a bricf biography of Ibn Taymiyah, his views on istil)­

san, and the translation of his work on the subject.

Al}mad Ibn Taymiyah was born in ijarran, Northern Syria on the lOth of

Rabi' al-Awwal 661 A.H.l13th of January 1263 A.D.382 He lived during the

period of the first Maml;ïk dynasty 648-784/1250- 1382 and witnessed the

chaos which happened in Northern Syria due to the Tartar-Mongolian inva­

sion. He participated in the bnttle which brought back Mamlük rule in

Syria.383

Ibn Taymiyah was one of the followers of AJ.unad ibn l;Ianbal the leader of

the l;Ianbalî School of law was incEned to depend, in the issues of religion, on

1[: the Our'an, on the sayings and actions of the Prophet and on the practices of

the first generation of Muslims. The school, at the outset, was notirj l'avour

of opinion nor did it pay any attention to its use. Ibn Taymiyah saw this ar. a

deficiency and therefore studied philosophy and logic. In addition, he wal~ted

to confront the philosophers of that era who were numerous and able to influ­

ence their audience.384 Being an able scholar, who was blessed with a sharp

memory, he beeame competent in this field. At an early age, he memorised

the Our'an and was trained by his father and other renowned scholars in

Islamic studies. At the age of twenty one, he succeded his father as the chief

382

383

Mul)ammad Abü Zahrah, Ibn Taymiyah: IJaylitll/z1i wa 'A~Tllhll Arlill/zll
wa Fiqll/lhll (Cair~: al-Fikr al-'Arabi, 1958), p. 17.

Omar A. Farrukh, Ibn Taymiyah on Public and PrÏl'ate Law in Islam,
translatcd l'rom Arabie (Beirut: Khayat Book and Publishing Company,
1966), p. 3. .

Abü Zahrah, ibn Taymiyah, op. cit., pp. 17 and 19.
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Imam of the Central mosque in Damascus. Ibn Taymiyah tried to harmonize

:1 reason and revelation, for he strongly be1ieved that ·'authority' and 'reason' arc

the only avenues of know1edge altho'lgh 'traditional authority' can never be

divorced from 'reason'. But the fact that something is a shari'ah-valuc cannot

be validly opposed to sometbing being rational.."385 Ibn Taymîyah wrote many

books on shari'ah, pbilosophy, Iogic and dialectical responscs to the argu­

ments of the logicians. Sorne of bis books are: AI-Radd 'alli al-Mantiqiyyin,

Naqd al-Mantiq, Minhlij al-Sunna al-Nabawiyah fi naqd Iw/lim al-Shi'ah wa

al-Qadariyah, Muntaqli min Minhlij al-Ftidlil fi naqd Iwllim aM al-rafd wa

al-rtizlil, as wel1 as bis autograph manuscript on istilJslin. Ibn Taymiyah suc­

cessful1y argued with the Süfîs, the Ash'arîs, the Z,abiris and the Maturidîs.

And these arguments led to bis persecution on many occasions; at lcast four

major trials (mi!)niit) are reported as having been held against him. First, in

Egypt, he was accused of saying that "God is on the throne in rcality and that

He talks verbally with a voice".386 He was condemned to exccution which was

later reduced to imprisonment. He was released after eighteen months. Sec­

ond, he was aceused of insulting the Süfî order in Cairo and showing a lack of

respect to the Prophet by his legal opinion (faMli) that: the seeking of aid

should not be direeted to anyone inc1uding the Prophet and that Only God is

the Sustainer. When he was summoned to the court, he recited the Our'anie

verse "For us God sufficeth, and He is the Best Disposer of affairs."387 After

bis sentence, he was given three choiecs: (1) to return to his country, Syria,

385 Ibn Taymîyah, MUlI'lifaqlit Sari!) al-Ma'qïtl 4 vols. (Cairo: 132111906),
vol. 1, p. 48. (Printed on the margin of Minhlij al-Sunna by the same
author). The translation of this quotation is from Fazlur Rahman, History
of Religion Islam (London: Weidenfield and Nicolson, 1966), p. 111.

386 Abü Zahrah, op. cit., p. 56.

':l' 387 Our'an 3:173.
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(2) to go to Alexandra on conditionthat he would not spread bis ideology in

either place. (3) to be kept in prison. Ibn Taymiyah preferred the latter but

his followers urged bim to retum to Syria; he then set out on bis way. But the

govemment realized the danger of that decision and therefore, compelled bim

to go to jail where he spent sorne time. At the tbird trial, he was accused of

.' violating the law~·.bich prevented bim from giving legal opinions. He was

arrested and kept in prison for five months and ten days. The last trial was

based on a legal opinion which he had given about seventeen years before

when he prohibited visitation to graves. He based bis decision on the saying

of the Prophet that "God cursed the Jews and the Christians who took the

graves of their prophets as mosques." The opponents of Ibn Taymiyah had

been looking for an excuse to get rid of bim and therefore stressed tbis matter

until he was again imprisoned and prevented from writing. Ibn Taymiyah did

not survive this persecution;, he died after five months of depression and dep-

C rivation in the year 728/1328 at the age of of sixty-seven.

"Ibn Taymiyah reinstated into Muslim theology the docrine of the purpo­

siveness of the Divine behaviour, a doctrine so ardently opposed by

Ash'arism, Maturidism and Zahirism as comprornising the omnipotence of

God's will and His dissirnilarity to His creation. Tbis purposiveness is God's

involvement in the destiny of man and from tbis he directly deduces the idea

of God as the Commander or the shari'ah·Giver,"3BB On the issue of the

jurists' interpretation of the texts, Ibn Taymiyah elucidated a very important

point when he explained that "sometimes by shari'ah is meant that wbieh the

lawyers of the shari'ah sayon the basis of their own effort of thought, and by

'the truth' is meant what the ~üfis find by direct experience. Undoubtedly,

Fazlur Rahman, op. cil., p. 91.
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~....

both these groups are seekers of truth; sometimes they are right and some­

times they are wrong w!lile neither of them wishes to eontravene the Prophel.

If the findings of both agree, weil and good; otherwise neither of them has an

exclusive claim to be followed, except by a clear proof from the sharî'ah:3s9

On the basis of this quotation of Ibn Taymîyah, the following translation of his

Mas'alah al-istil}san or (The Question of luristic Preference) is in conformity

with !lis legal conviction.

389 Ibn Taymîyah, I/]tijaj bi'l-Qadar, in his al-Rasa'il op. cil., vol. 2, pp.
96-97. The translation was quoted [rom Fazlur Rahman's Islam, op. cil.,
p.113 .
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Translation

[1] Praise be to Allah, we ask for His assistanee and for His forgiveness;

we seek refuge with Him from the mischief of our hearts and the evils of our

deeds. Whomsoever is guided by Allah, there is no one to Iead him astray,

and whomsoever is Ied astray there is no guardian for him. We bear witness

that there is no god except Allah.390 He is aIone without any associate with

Him; 1 bear witness that Muhammad is His servant and His messenger. Peace

be upon him.

[2] Chapter on isti~lslm (juristic preference), and takh:ji:j 01-" illah (particu­

larization of thc cause), and the issue of whether qiyiis (inferenee by anaIogy)

can be applied therein or not. And aIso whether the existing ruIings that are

confirmed by the text and the consensus but which are considered391 to be

against qiyüs, can be inferred therein or not. There has been great confusion

on the part of the jurists conceming these principles; and there is a pressing

need to examine them with respect ta many questions of the sacred Iaw, its

fundamentaI principIes as well as its generaI applications.

[3] As for istil)san, it is known, through ;ts meanings, ta be in an opposi­

tion to qiyüs due to an evidence; and other (meaning) may be intended for

that. The jurists have three views conceming its wording and its meaning

rnentioned (above). There are those who totally reject this ward; they are the

opponents of qiyas sueh as Dawüd and his followers and a majority of the phi­

losophers among the Mu'tazilites and the Shïitcs and others. They neither

390 The Western writers use the word 'God' for the Creator and RuIer of the
universe, but the Muslims prefer to use 'Allah' instead; because the word
'God' has a pagan origin.

391 By sorne people.
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consider qiylis nor isti~lslin among the sources of the (shari'ah) law.

[4] There are thase who approve istil)slin with this (abovc) meaning and

thereby apply it in opposition to qiylis; they use qiylis in another form, differ­

ent from that of isti~lslin. This approach is known to be that of Abü l;lanifah

and his followers.

[5] (Finally) there are those who criticize isti1Jslin somctimcs but apply it

sometimes such as Shafi'i, Ai}mad b. l;Ianbal and Miilik and others. In thc

books of MiiIik and his followers, the word istil.lslin is mcntioncd in many

places. Shafi'i said: "Whoever applies isti1Jslin has legislated"; hc spoke on

the refutation of istil)slin392 and gave details on that. Hc was among the great­

est Imams who criticized istil/slin and he wrote book (?)....and.... (?)393 on the

subject. And this is the position of his followers concerning lI~ül al-fiqh (sci­

ence of jurisprudence). Despite ail this, he said: "1 prefcr thirty dirhams as

al-mit'ah (eompensation).394 That is why it is related that Shafi'i has two vicws

on isti1Jslin: Old and new.

[6] And it is related by Abü Talib from Al;1mad b. l;lanbal that hc said:

Whenever the followers of Abü l;Ianifah deeided a case in an opposition to the

ruling of qiylis, they say: "we prefer this and we put aside the qiylis. They

therefore cali what they believe to be the correct istil)slin. HC395 said: 1 follow

every related 1Jaditlz and 1 do not apply qiylis on it.

392

393

394

ln the book of Shafi'i Kitlib al-Umm op. cit., vol. seven, pp. 270-277.

The laeunae are from the original manuscript.

This is a compensation for a divorce woman before eonsummation. Thc
Our'an does not stipulate a specifie amount for this compensation; ail
what it mentions is "a gift of a reasonable amcunt is duc from from those
who wish to do the right thing". Our'an 2:236.

.. "'t
.. 395 Al;1mad b. l;Ianbal
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[7] AI-QâQÎ Abû Yalâ said: The apparent meaning of this (speech) neces-

• sitates the refutation of istil]slin and means that (AJ.unad b. l;Ianbal) did not

apply qiylis with a specificaIly mentioned text over (another case) with a spe­

cificaIly mentioned text. 1396 said: AJ.unad's intention is "1 accept aIl the texts

and 1 do not apply qiylis on one of the two texts in an opposition to another

text as those whom he mentioned used to dO."397 They apply qiylis on one of

the two texts, then use qiylis in the place of istil]slin either with a text or with­

out. To them, qiyas must neeessitates an effective suitable caùse; then they

invalidate the effective cause which they claim to be suitable (in qiyas) with its

equivalence in its rank.

[8] This, from AI)mad, implies a necessity of nulIifying a suitable 'il/ah,

and that its nullification, inspite of its efficiency, necessitates the invalidity (of

its ruling). That is why he said: 1 do not apply a qiyas on one of two texts

which will invalidate the other text. Surely, that indicates that the qiylis

therein is nuIl and void. He applied this procedure in many places. As an

example, he related' a tradition from Abû Salma in which the prophet says: "If

anyonc of you wants to sacrifice (she camel) and he has entered the tenth

(month of Dhu al-I]ijjah), he should not shave any part of her hair or her

skin". Another ~ladïth of "Aishah goes: "1 used to twine the garla nd of the

animal which the Prophet peaee be upon him, intended for sacrifice, then he

sends it for (sacrifice) while he is still in (Mecca) and never made forbidden

on himsc1f anything that is forbidden to a pilgrim."

[9] On this, jurists are of three opinions; among them are those who

c
3%

397

Abû Yalâ

]-le meant hcre the l:lanafis.
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uphold a distinction between the apjmaJ398 for offering and the animal (such as

:1: sheep) for sacrifice, in terms of the prohibition.399 They say: If a pilgrim sends

an animal for sacrifice, it is not permissible to tamper with it until it is offered.

This is related from Ibn 'Abbas and others. Sorne uphold no distinction

between the two4OO (offerings of animais) in terms of the permission (of tamp­

ering with them). They say: the person who is offering (a camel) will not be

prevented from anything as the one who is sacrificing (a sheep) should not be

prevented (from doing so). They apply qiyiis on one of the two texts401 over

what contradicts the other tex!.

[10] The traditionalists/jurists such as Yal)ya b. Sa'id, Shafi'i, A!Jmad b.

I;IaI1bal and others, implemented the two texts (of the J}adiths) and they did

not apply qiyas on one of them against the other; again, when Allah pcrmitted

trade and prohibited interest, the Muslims did not apply qi>'üs on one of them

... against the other, because such a qiyas belongs to the unbelievers. I3y the
4>-

same token, when He permitted the slaughtering (of animais) and foroade

(eating) carrion,4œ they did not apply qiyiis on one of them against the other;

since this is the qiyas of the unbelievers. Again, when both the Our'an and the

sunna approved balloting and prohibited gambling, (the Muslims) did not

apply qiyas on this over thè other. They allowed the casting of ballots and

prohibited gambling, dedication of stones403 or divination by arrows. Contrary

398 Such as camel

399 From tampering with them.

400 The distinction between the animal for sacrifice (al-acj1}iyyah) and the
animal for offering (al-hadiy).

~"

401 Of the above ~lQdiths.

"n:~.

402 Our'an 5:3.

403 The sceking to know what was not alloted by that means
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to those who eonsider balloting as gambling or dedication of arrows, they do

(" not attach to il a ruling. And AJ:unad was the foremost practioner of casting

the ballots among the'- iurists, according to a lot of textual proofs and tradi-

tions.

[11] Again, AJ:unad and other traditionalists/jurists uphold the same view

as the above based on the tradition whereby the Prophet peace be upon him,

commanded the believers to pray sitting down altogether whenever their Imam

is leading them by sitting down in prayer. And when they started to pray with

the Imam standingup, he should complete the prayer with them standing up

as weil. (Al).mad) applied the two traditions without using qiylis on one of

them against the other and (without) abrogating it; as sorne jurists, such ~,s

Shafi'i, al-l:Iumaydiyy and others did. AJ:unad and others gave an evidence

that the companions al'ter the death (of the Prophet), when they prayed sitting

down, those who used to pray bebind them were asked to pray sitting down.

These companions have witnessed bis prayer towards the end of bis life;

among them was Usayd b. al-I;Iudayr who was among the first best An~ar

(Muslims) during the reign of Abü Bakr. He was murdered in the war against

the apostates of I;Iunaifah followers of Musaylimah the lier

[12] Al).mad has subscribed to isti!)slin in many places (cases) such as in

his opinion related by Slilil). on limited partnersbip (al-mu4lirabah): If a part­

ner disobeyed (the owner) by buyingwhat he was not authorized to,404 the

profit belongs to the owner and the parlner is entitled to an equal shall in bis

labour; except that the labour will be unrewarded if the profit is exhausted by

an equal's share in his labour. He said: 1 used to hold the opinion that the

profil belongs to the owner of the money, then 1 changed to prefer

If il rcsultcd inlo a profit.. ..
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(otherwise).405

[13] And (Al).mad) said: in the narration of al-Maymuniyy: 1 prefer that (a

Muslim) should make a sand ablution for every prayer; but according to qiyüs,

sand ablution is equivalent to water until he becomes unclean,41J6 or finds

water.

[14] And Al).mad said: in the narration of al-Marwadhiyy: Il is permissible

to buy the rural area of Iraq but it is not permissible to sell it. He was asked:

How ean you buy something from someone who does not possess (it).

(Al).mad) replied: The qiyüs' ruling is what you arc saying, but this ruling is

aeeording to isti~lsün. Al).mad gave an evidence that the companions of the

Prophet peace be upon him, allowed the buying of the Holy Qur'an but disap­

proved ils selling; and this resembles that.

[15] (Al).mad) said in a narration from Abü Bakr b. Mul).ammad concern­

ing someone who usurped and cultivated a land: The crop belongs to the

owner of the land and the expenses are (incumbent) on him. This in no way

agrees wilh qiyüs, [but]407 1 prefer that the expenses should be refunded to

him.

[16] Al-Qaç\Î Abü Ya'la has included the case in Iwo narrations. Abü Ya'lii

and his disciples such as Abü al-KhinabÎ and ibn 'Uqayl and ibn [al-Zaghwa­

nîyy ?]408 supported the (procedure) of istihslin as the followers of Abü

405

406

407

That an equal wage for the labour from the profit.

By excrement or semen discharge.

The editor explained that: "the context requires the addition of this word
[but], corroborated in the same quotation cited in MS on u.~ül al-fiqh
attributed to the Taimiya family, Dür al-kI/wb Library, Cairo. Il.j'/Ï/ al­
fiqh 150,fo. 179, line 5 from boltom of page".
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J:!anîfah uphold. This group (of al-OaQî) and the group (of Abu I:Ianifah)
,,-
'l . defined istil}sün, which they advocate, as abandoning a ruling in favour of

another ruling which is closer to the case in question. And it is said that:

istil}sün is the more appropriate (ruling) of the two qiyases. They said- and

this is the wording of al-OaQî- : The proofsof istil}san are: sometimes the

Our'an, and sometimes the Sunna and thirdly, ijmü'. The proving evidence

carries more weight of similarity from sorne sources than the other. As we

have said by istil}san, taking the people of the Book as witnesses for Muslims

in WiIIs during a joumey where there is no single Muslim, is due to the

Book.409

[17] (Ai)mad b. I:Ianbal) said: Concerning istil}san based on sunna (an

example) is that of a person who usurped a piece of land and cultivated it; the

crop belongs to the owner of the land who must pay the labour expenses to

(: the person who planted the crops. This is based on the I}adîth narrated by

Raft b. Khadij from the Prophet peace be upon him: "Whoever plants in other

peoplc's land, the crops belong to the owner of the land and are bis (the

cxpenses". The qiyüs ruling used to be that the crop belongs to whoever plants

il.

[18] (Ai)mad b. I:Ianbal) said: Among what we have approved to be per­

missible by isti~lsün based on consensus, are (hand to hand) exchange of

408

409

The editor explained that: "this insert such as Abu al-Kittabi and ibn
'U~ayl and ibn is written by the author above the line, between
lI'a tibü'ullll and ka qall'l. See Ibn Taymîya, Minhaj al-Sunna, 4 vols.
(Cairo: Biilaq, 1321-22/1903-04), passim, lI'here this trio of lfanbali jur­
iscollsults is frequently mentioned among the disciples of OaQî Abu
Yalii".

The basic ruling is that a Muslim should be witness for a Muslim, but in
an exceptional case whereby there is no Muslim available, such as the
above case, then people of the Book i.e. the Christians and the Jews can
he witnesses. For details, sec Our'iin 65:2.

153



darlihim and danlinïrllO in the food items that can be weighed. Although this

.,"'"' is not perrnissible by qiylis because of the weighing attribute present in the
- ~

nature of the (ease), they allow this (case) on the basis of consensus.

[19] lm said: from that, the expenses of a child and his nurse must be set­

tled by his father without his mother. This is according to the text and the

consensus. According to qiylis, those who make the expenses compulsory on

every heir either by priority412 or by residual,413 or on every relative with

defined portion (oi inheritance) or on an absolute major relative, both parents

should be responsible. They also maintain that: renting of a wet-nurse is per­

missible by the text and by the consensus but in contradiction to the qiylis; they

even maintain that renting, loaning, co-partnership,414 and others are based on

consensus in contradiction to the (ruling) of qiyüs.

[20] But if they support a meaning which implies particularization such as:

need, then (there is no dispute); since ail the leaders415 and all the sunni jurists

uphold the view such as: the permission (to eat) the dead animal (is permit-

415 Of the schools of law.
,
~-

410

411

412

413

414

Darlihim is the plural of dirham which is a silver coin and dananïr plural
of dinür which is a golden coin.

Ibn Taymîyah

These are the hiers whose portions are categorically mentioned in the
Qur'iin, chapter 4.

These are the hiers who somctimes take the remaining inheritance and
are sometimes excluded from it when those who have absolute priority
exhausted the inheritance.

AI-QirM is also used as al-mllq,ürabah. See Lanes dictionary op. cil.
vol. 2, p.5515; which is contract of co-partnership in which one of the
parties (the proprietor) is entitIed to a profit on account of the capital
ra's al-mal. The other party is entitled to the profit on account ol his
labour, and this last is denominated as the mllq,ürib (or manager) in as
much as he derives a benefit from his own labour and endeavours.
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ted) to someol1e compelled due to necessity; and like. the example of a sick

( person praying by sitting down due to need; and so on. They only have dis­

pute (among themselves) on either of the two (above) cases when there is no

meaning which necessitates distinction.416

[21] That is why the definition of isti1)san is given by more than one jurist

as particularization of the cause; as mentioned by Abü I;Iusayn al-Ba~ri, aI­

Riizi and others, and also by him (Atunad b. I;Ianbal). Surely the objective of

isti1)san which they advocate to be in opposition to qiyas, is in reality a partic­

ularization of the cause. And what is widely known from the followers of

Shâfiï is the refutation of takh:ji:j al-'il/ah. But the followers of Abü I;Ianifah

subscribe to takh:ji:j al-'il/ah; each of the two groups is known for its rejection

and acceptance of it respectively. However, there is a dispute over takh:ji:j

al-'il/ah in Shâfiï's school of law as weil as in the schools of law of both Mâlik

( and 1'l)mad. There are sorne people who related that the four schools of

law417 accept takJ':ji:j al-'illah. Abü Isl)âq b. Shakilâ has related from the fol­

lowers of Atunad b. I;Ianbal two views on takh:ji:j al-'il/ah. Among other peo-
•

pIe are those who related the two views directly from Atunad. Qâc;li Abü

Yalâ and most of his disciples like ibn 'Aqil (and others)418 disagree over

tak/:.yi.y al-'illalz despite their acceptance of isti1)san and that same position is

held by the followers of Malikl.

[22] As for Abü al-Khillâb, he accepts takh:jÎ:j al-'il/ah in accordance with

thc followers of Abü l;Ianifah. Verily, this (procedure of takh:jÎ:j al-'il/ah) is

c

416

417

418

For instance, a necessity or a neecl.

The I;lanafis, the Malikis, the Shâfiïs and the I;Ianbalis schools of law.

The editor mentionedthat: "Wa ghaymhu (and others than him): was
added for the context. The author had begun to write something after
the won! 'Aqil, but crossed it out"
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the isti1]slin as stated earlier. This group permits tak!z:jÎ:j al-'illall with an ordi-

,'1: nary evidence pointing tothe particularization; even if the procedure of the

partieularization does not explain the contradiction in the non-existence of a

eondition419 or the presence of an impediment (in the case). This is the actual

explanation of Abü Ya'Hi and of this group on isti1]san as it has been indicated

in the examples already mentioned.420

[23] But al-QarJî and others who accept isti1]slin and reject tak!z.~Î.~

al-'Wall, made distinction between the two. The said [the wording is that of

al-QarJî]: The the particularization of the cause in Islamic law is not permissi­

bl~ (because) its particularization implies inconsistency. Al-QiirJî said: In a

narration of al-I;Iusay b. I;Iassa he (h. I;Ianbal) said: Qiylis is to apply analogy

on something over another thing if the latter is as the former in aIl of its

aspects; but if it resembles it in one situation and differs from it in another

.,. situation, then this (analogy) is a mistake. He42l said: this statement prevents

• its partieularization; he said: Abü Isl;liiq -he means ibn Shaqila- has mentioned

in the eomments of al-Khurqiyy saying: our companions have two views.

Among them are those who aeeept takll:jÎ:j al-'illall and among them are those

who rejeet it. He422 said: Abü al-I;Iasan al-Khirziyy has mentioned (this issue)

as a part of cases in the science of law, maintaining that partieularization is

not permissible. Ai)mad b.ijanbal said: "Al-qiylis implies that it is not

allowed to buy the land of the rural area of Iraq (ar4 al-sall'iid) beeause it is

'not permissible to ~ell it"; this statement does not neeessitate takh.~Î.~ al-'illall;

419

420

421

Neeessary in the case.

By Al~mad b. I;IanbaI.

Ai)mad b. I;IanbaI.

J, 422 Ai).mad b. J:JanbaI.
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sincc it is vcrily a spccial ruling. Ibn Taymîyah believes that what AJ:unad (b.

«" I~anbal) has mcntioned is a contradiction of the text over the qiylis of ll~ül in a

general ruling; and (such) a qiylis can be put aside in favor of a narration.

[24] That is thc reason why those who permit its particularization .eply

with isti!]san as an evidence. Ibn Taymîyah said: If someone asks: Isn't it true

that AI:tmad b. ~anbal has mentioned this in the narration of al-Marwadhiyy

(abovc) and that sorneone has replied that: how can (something) be purchased

from the person who has no ownership (of it)? Isn't it that (AJ:unad b. ~an­

bal) has replicd: Qiyiis is according to what you are saying, but the ruling

here is isti~lsall? And he gave evidence by the statement of the companion on

the (buying) of Holy Qur'an. ln replying, Ibn Taymîyah says: "particulariza­

tion of the cause (is a procedure) that cannot be applied in a special ruling".

( '"'.
[25] (Ibn Taymîyah explains): what AJ:unad (b. ~anbal) has stéMearlier

:'r·'·t~

is only a contradiction of the text over the qiylis of the ll~lil because they apply

isti~lsall from (a case) of qiylis and without a qiylis; and this (inconsistency)

makes its meaning impossiblc (as) a particularization with a proof. Abü al­

Khilliib has alrcady refuted il.

[26] And this, which al-Qiiçlî has mentioned, had been stated by many

jurists conccrning contradictions of the qiyiis al~ll~ül. The jurists gave priority

to the text; but they differ on when an isolated tradition contradicts qiyas al­

/l'l'lil: such as the tradition of al-mll~arat and its like. As for the first category,

it is likc the example of taking aPliqilah423 to be responsible.424 They say: this

is against qiylis al-lI~ül; and (the ruling) is confirmed by the text and the

423 A dan committed by unwritten law of the Bedouins to pay the bloodwite
for each of its members.

For the crime committed by member of its family.
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consensus. Sorne people consider this as a third vlew concernmg lakh.~Î.~·

,1 al-'illah. They mention a fourth view that it is permissible to particularize a

specifically mentioned 'il/ah and not an extracted one. Most advocates of par­

tieularization among the followers of Shafi'î and AJ:unad like ibn l:Iamîd Abü

al-Qiiçli Abü Ya'Iah, ibn 'Aqil and others, maintain that when the spccifically

mentionned ('illah) is particularized, it c1early indicates the invalidity of the

'il/ah or that it is not perrnissible at ail to apply rakh!iÎ!i al-'illah therein.

[27] This dispute is over (a rejected) 'il/ah of which there is evidence as to

(ils) effectiveness and suilability. But if (the dispute) is confirmed simply on

(ar4 (co-extensiveness)425 whose non-existence is not known from its effective­

ness nor is it known to be free from deficiences, particularization is void unan-

imously. As for a specified (ar4, which Iacks logical meanings, none of the

jurists and the logicians recognize il.

[28] Conccrning the dispute over the resembling co-extensiveness (aHan!

al-shabahiyy),426 such as the permitled (cases) by resemblance,427 which most

,~.,

425

426

Tar4 has been defined by al-Razî as "a quality which is neither suitable
(mlilliisib) for the Iaw itself nor is concomitant to the suitable quality
(mllslalzim lil mlllliisib), and the law is established by this quality in ail
cases". Another definition states: When wc find that a law is established
on the basis of a certain quality in a single case, it is presupposed that
the same quality will operate as an 'illah in ail the cases by the probabil­
ity of opiruon". AJ:unad l:Iasan, "Methods of finding the cause of a legal
injuncti Islamie jurisprudence", Islamic Sil/dies 25 (1986), p. 37.

Shabah (resemblance), is one of the methods of findinll 'illall. Accord­
ing to al-Arnidî, shabah means comparison of a case wlth the two paral­
leI cases one of which is more correspondin~ to the parallel case than the
other. Thus to select a parallel case which IS more corresponding to it is
called shabah. AI-Arnidî, Al-I!)kiim fi Il.~ül al-AI./kiim 4 vols. (Cairo:
Matba'ah al-Ma'iirif, 1914), vol. 3, pp. 422-27. Although the discussion
is on the dispute over a resembling co-extensiveness, it is appropriate to
bring the above definition of shabah, since the definition of (ar(l has been
given in paragraph 27. Again, each of the terms (an! and shabah is a
separate method of finding an 'il and therefore we may pressume that Ibn
Taymîyah here only intends a case which has a resembling 'illah of (ar(1.

158



of the followers of the four schools of law recognize, the classical Shafi'i fol-

t,· lowers are especially inclined towards the dispute over the above terms more

than others,

[29] The outcome (of our) investigation in trus chapter is that the 'illah

should be compared with a genuine cause wruch follows ils effect always.

Whenever this ruling is violated, it is invalid unanimously. Qiylis can be

applied on the 'ilIah wruch has different grantings. It is called the effective

granting, or a guiding reason, or evidence of the cause, or something similar

to that. And this is when il contradicts, due to an effective disparity therein

between the contradicting case and other cases that are not corrupted. Then,

if the secondary case wruch is the domain of the dispute, goes along with the

disparity, it will be joined with its ruling. But if the ('ilIah) goes along with

the meaning of the original case, it will be joined with its ruling. Whoever
"

(: says emphatically that particularization is absolutely impossible without a miss-

ing condition or, without the presence of an impediment, that is totally mis­

taken. And his view is against the consensus of ail the ancestors, the four

leaders of the sehools of law; because they ail uphold takh:jï:j al·'illah in a

meanlngful situation which necessitates such a disparity. Their discussion on

427 An example on this in connection with the removal of impurities. Shâfi'i
says that purification is intended for prayer; water has been specified for
the purpose of removing defilement. In trus example, the suitability of
water for purification is not obvious. But it can be known by investlgat­
ing the inJunctions pronounced by the prophet, such as teacrung of the
Qur'an, offering the prayer, circumambulation of the ka'bah and others.
The use of water for those purposes indicating ils suitability for removing
ritual impurity is known by implication. There are three points in trus
examl?le, namely: purificatIOn, removal of impurity, intention of prayer.
We dlscern that the first and the third points have received the attention
of the la\Vgiver, and formulated law according to them, i.e. prescribed
water for purification; but the lawgiver has not paid attention directly te,
the second point. This point was not taken into consideration to be a
quality for being a cause (al-'ilIah) by the lawgiver. Thus, al·'illah for the
pr:script!?n o~ -.yater fo~ p~ification is "purification intended for prayer".
Al Amldl, 0C/Clt. pp. 4-3 _7.
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this is more tha'"! what can be encompassed. This is what is meant by those

1. who say that the four leaders of the schools of law uphold takh:jÎ!j aI-'illall.

[30] Upholding to istilJsân which is against the qiyâs is impossible except

by holding to takh.~Î.~ aI-'illah. What they have mentioned in terms of the text

contradicting the qiyâs aI-u!jül, is simply one of the categories of takh.~Î:j

al-'iUah ... ;428 the nature of 'illah accepts the particularization in the sentence.

The dispute over the issue of isti!]sân which contradicts qiyâs lies on the part

of those who permit the 'illah simply beeause of evidence (known to them) but

without (their) explanation of the difference between the case of takll.~Î:j and

other (cases).

[31] Then this 'illah, if it is extracted and specified by a text without

explaining the meaningful difference bctween al-takh.~Î.~ and the other, is even

the weakest.429 This is the type430 which many of the Shiifiïs, I:lanbalis and
"11"

<>- others hold against the practice of sorne of the followers of Abü I~anîfah and

others. AJ:unad (b. ~anbal's) previous statement intended this (above criti­

cism). The validity of the explained 'illah cannot be known except through

opinion; and whenever the text contradicts it, it indicates the corruption of the

'illah. And the te?'t, whenever it goes against the 'illah proves that the 'iIluh is

null and void; likewise, wheneverthe text contradicts the confirmed ruling

(derived) through qiyâs, the invalidility of its ruling is proved by the consen-

sus.

428

429

The editor mentioned here that two or three words are missing because
they "remain ilIegible" to him.

It is the weakest argument to prove.

~. 430 Of istilJsü/l
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[321 But when the specifically mentioned 'il/ah is particularized by a text in

t' sorne certain aspects of the 'il/ah, then, neither AJ:unad, nor Shafi'i nor others

deny this, When a text cornes in a certain form and another text opposes it in

another form, if there is a similarity between the two texts in which there is no

proof that the ruling therein is hanging on the similitude, all the jurists

approve the texts and they do not apply qiyiis on a specifically mentioned text

which will oppose the ruling of the former. This is a kind of the (practice) of

those who said: "Trade is like usury."431 On this, Al;unad eomments as fol­

lows: 1 accept every tradition as it came and 1 do not apply qiyiis on it -trus

means that he does not compare it with another form of ~lQdith- ; 1 put the

contradictory, traditions where they belong and 1 repe! sorne of them with

another part. In fact, 1 use ail of them,432

[33] l'hase who repel part of the texts with another part say: The two

forms are equal and that there is no difference between them. However, one

of thc two texts is abrogating the other. An examp!e of this is numerous,

The jurists who are conversant with tradition do not dispute over this (exer­

cise). Those who argue with them are those who apply qiyiis by giving similar

ruling of a specifically mentioned text to another specifically mentioned text.

They then consider one of the texts ta be abrogated by the other due to its

contradiction to the qiyiis (ruling) o{t~~ other text on the basis of this analog­

ical reasoning.

[34] The malter continues ta revolve on whether or not the Shari'ah law

approves equal (status) between the two forms. This means that equal rulings

can be applied and that the ruling contained in one of them will be abrogated

m Our'an 2:275.

( "
:.• In thcir rcspective differcnt places.
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by the opposite ruling in the other. As the one who abrogatcs casting of lots

(sortilege) by the Our'anic verse on gambling;433 or Ule case of those who are

following the Imam during the prayer by glorifying God (after him) whenever

he glorifies Him, or by bending (after bim) whenever he bends, or by sitting

down (after bim) whenever he sits down praying- will their prayers be consid­

ered abrogated by standing up during sorne of the praye.r which they observed

with an Imam who was standing as weil as the rest (of the prayer) observed

with an Imam sitting down? They/hem take one of the 1}adiths on the sacri­

fice,43s to be abrogated by the other. They make the amputation of (the hand

of) the one who denies what he borrows abrogated- if they agree that his hand

was amputated because of that- abrogated436 by the prophetie tradition where

he says: "There is no amputation of hand for the one who seizes something by

force, or the one who (steaIs) from the spoils of war, or the one who cheats.

And they abrogate the punishment on property by the prohibition of wasting-....;. money; and they abrogate the doubling of the fine of the one who concealed

the crime of amputation, and thereby overlook (il) by a Our'anic verse: "The

recompense for an injury is an injury equal thereto" (in degree).437 And they

abrogate the implementation of the fulfilment of the condition which the

Prophet made between him and the unbelievers in the treaty, by another ~lUd­

ith whereby he says: whoever makes a condition which is not in the Book of

433

434

Our'an 5:90.

The editor observed that the verb yaralun/yaral "is repeatcd by the
author more than once in tbis section, first in the singular then modified
to the plural in order to put them in agreement with the same verb in the
marginal note".

-BS Of what one brings as an offering to Mecca.

The edilor refers the repetition of the words to the author.

437 Our'an 42 :40.
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God is invalid. And there are many (cases) which they proclaim to be

f' included in the abrogating (ruling) of which tbey do not know that they were

pronounced afler the abrogation.

[35]11ùs and other (cases) whereby the clearly explained texts arc being

repeIIed with an unclear word or qiyas, are among the procedures which

Avmad and others deny. Al)mad used to say: people make mistakes mostly in

regards to interpretation and qiyas. And he said: it is desireable that the per­

son who speaks about fiqh avoid these two sources of ambiguity and qiyas.

His intention is that any ruling established by a special text must not be contra­

dictcd by the two sources and they should not be used in isolation before look­

ing to the texts and to the restrictively special proofs. The general and the

unrestricted (terms) are included in the meaning of his speech. The view of

other Imams such as Shàfiï and others than him, accomodate ambiguity. They

( do not intend lack of clarity with the word ambiguity as sorne people might

think, nor do they mean by ambiguity (a ruling)devoid of a proof. Undoubt­

cdly, Ihis is not permissible under any circumstances. But if two texts came

with two different rulings in two forms and there is a case whose ruling is not

mcntioned, can qiyüs be applied therein to provide a ruling not mentioned by

basing il on one of the two texts? The ruling of the case which is not stated

ean be joincd wilh it (one of the texts) even if we do not know the different

meanings bctwccn this and that.438

[36] This is the isti~lsün which we abstain l'rom, and many jurists such as

Abü I)anîfah and many of Ihe followers of Al)mad and others uphold to it.

This is what al-QàqÎ has menlioned by saying: the text contradicted qiyüs al­

/I~iil. In rcality, il is takll.~i~ al-'illall as menticmed previously. The jurist who

Between thc stated and thc unstatcd rulings.
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does not permit particularization of the cause except with a disparity bel\veen

:J: the particularized and other (case) says: the uniting or the separating (factors)

must be known, and that by joining (a case) whose ruling is not mentioned

with one of the (above) two texts does not give a priority to a text over the

other. If the meaningful (factor) is known in one of the two texts and

unknown in the other, it is possible that (the case whose ruling) is not mcn­

tioned may be in this or in that. Then the (ruling) will not be attached with

either of them except by a proof. If the meaning is known in one of the two

. ,- texts and it is founded in the (case whose ruling) is not stated and the meaning

is unknown in the other, then this (text) is stronger than the one before il.

Therefore, the appropriate ruling of qiyüs is known here and its comprehen­

siveness has covered the case (whose ruling) is not mentioned. The presence

of a disparity in it is doubtful therein. This is like an example of taking one of

the texts mentioned in the case of slljüd sahw (prostration of forgetfulness).439-.... A mistake that happened before the word sa/üm (peace),440 will be absorbed

by the text and a mistake that occured after salüm will be absorbed by il. And

with (any other mistakes) for which there is no text,441 the ruling text for the

amendment of the mistake before the pronouncement of sa/fun will be

adopted; because this is qiyüs according to him.442

[37] The outcome of this section is as follows: either the effective attri­

butes of (Shari'ah) law are known to be equal in the two forms or that the two

439

440

441

442

SlIjüd al-sahll'i is a prostration usually conducted after or before the end
of the prayer as 11 correction of any mistake or forgetfulness that hap­
pened during the prayer.

Saying the word sa/üm loudly brings the prayer to an end.

About howto correct them.

Al-QiiçlÎ mentioned at the beginning of the this paragraph.
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(cases) arc known to be different frorn one another or that (the attributes) of

( one of thern arc unknown. What wc rnean by knowledge here, is what the

jurists cali certainty- whereby there will be a proof based on similarity and

equaIity (of rulings), or difference and disparity, or there will be no (proof) to

support any of the two.

[38] As for the first, whenever the ruling is confirmed in sorne aspects of

the case and it is not confirmed in the other part, then the efi"ctive cause is

known to be invalid. This is like the case of sorneone who proclaims that what

has made the financial responsibility (on the father) is the giving of birth itself,

or the forbidden womb itself, or the absolute inheritance by priority or by resi­

duary. We reply: whenever the grandfather and the grandmother are together,

they both bear the responsibility; but when it is confirmed by the text and by

the consensus that whenever the two parents exist together, the financial

( responsibility is orithe father, therefore, it is known that paternal relatives in

that case should be put forward over the other even if he inherits by priority.

[39] This is one of the two narrations from AJ;unad. And it is known frorn

the Qur'anic verse which states: "An heir shall be chargeable in the sarne

way"443 that he444 the absolute heir whose share must firstly be settled from the

property (before others) and he is the paternal relative when he exists.

Because 'Umar (b. KhaHab) compelled Manfüs to take financial responsibility

of the child of his uncle. And this verse clearly indicates that the paternal:heir

should take the financial responsibility of the minor. This is also the opinion

of the majority of the predecessors. There is no proof at ail for anyone who

opposes this. However, sorne proelaim that the verse has been abrogated.

c
Q ,- '1 .., ........ur an _._-'.,.

The heir intended here is the absolute heir.
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This opinion was related to be from Mâlikl. Sorne of them say: the 'il/ah is

,1 that there should be no inconvenience.445 Neglecting this verse by proclaiming

its abrogation or by (other) interpretation, is a type of distortion, taking a

word out of its context without any real opposite Uustification) for doing that;

and (such a practice) is known for its corruption by anyone who studies the

case.

[40] If the mother is the closest person to him, the financial responsibility

will not be on her with the existence of the father. Those who allow one third

to be given to her,446 prevent the father (from the responsibility) beeause it is

not eompulsory on the grandmother with the existence of the grandfather.

Those who allow one sixth447 are more aeeurate and stronger.448

[41] Those who uphold the (above opinion) say: qiylis makes one third449

obligatory on the mother, but this (ruling) is put aside beeause of a text.

Someone asked: what type of qiylis do you have? Reply: it would have been a

qiylis if they were to have a text whieh eovers this case by its wording or by its

meaning. They do not have that; and if that were to be (the case), the direc­

tive of this text would have been implied in this (case), then, joining its similar

cases would have been made obligatory. Qiylis would then be applied on the

father with the mother based on the obligatory share of every paternal relative

who is among those heirs that inherit by priority.

445

446

447

448

449

The 0RPonents are refering to the first part of the verse whieh indieates
that: 'No soul shall have a burden laid on it greater than it can bear".
O ,- ., "33uran_:_ .

Based on the Our'anie verse 4:11.

To be taken by the mother.

In their opinion.

Of the responsibility.

166



[42] AIsu, the acceptance of the two currencies (naqdayn) on the food

( items considered to be measured by weighing, nullifies the idea that weighing

is the 'il/ah. And there is no c1ear text to confirm that except through an

extracted 'il/ah which may be opposed by another (factor) that is stronger than

the (former) 'il/ah. If the difference between the two currencies (and others)

is not explained, the inconsistency of the 'il/ah definitely necessitates its inval­

idity, most especially when the inconsistence does not artieulate any meaning­

fuI disparity. The lawgiver is wise in what he legislates by not differentiating

on two similar cases. There will be no two similarities with (a ruling) which

will differentiate between them. In fact, the difference between the two rul-

(:

ings is proof that the two cases are different in that particular matter. If it is

known that he450 differentiates between them, then, that is proof of their

incompatibility, even if the ev!dence of dissimilarity is unknown. When il is

known that he applies equal (rulings) between them, that is praof that the two

are equal. If this and that is unknown, then it is not perrnissible to join and

equalize451 except with evidence indicating that.
, __;~'i

[43] This is the meaning of the statement of Iyas b. Mllawiyah on judicial

issues: (Be) upright (in the application of) qiyas, and when h becomes unjusti­

fiable, applyistillsall. He instructes against qiyas when it becomes unsuitable.
"~~

[44] Al)mad subscribes to isti1Jsan because of the difference between it and

othcrs. This is a section of takh!fÎ!f 01-'il/ah due to the effectuaI disparity. He

rejects istillsÜll whenever it particularizes an 'il/ah without an effectuaI dispar­

ity. Due to this, he says: thpy proc1aim qiyas which is in reality, to them, is

isti~ISàll. This, again, is the isti~lsün which Shafiï and others reject. It is a

(
450

olS 1

The lawgiver.

The ruling of the two cases.
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repugnant (procedure), as they did reject il. This type of isti~lsiin and what

they deviated from, in terms of qiyiis which opposes it,452 necessitates a dis­

parity and a combination of the two forms without a justifiable reason of

Shari'ah, except on the basis of opinion which does not rely on any explana­

tion of God and His prophet nor God's commandment and that of His

prophel. This has no Shari'ah point of view at ail. God has said: "What'?

Have they partners (in godhead), who have established for them sorne religion

without the permission of God?453

[45] That means that when the lawgiver does not mention the 'illah of the

qiyiis, and the expression of the law does not indicate a general meaning

therein, but sorneone (a jurist) observes it (the 'illah) by suitability or by

resemblance in which he thinks that the ruling is based upon, he then particu-

larizes it from that meaning, in cases with a text opposite to that; he is

~.. excused from his action by the texl.454 But the appearnce of the text in opposi-......
tion to that 'illah in sorne of the forms is a proof that it is not a complete

absolute 'illah. Because a complete 'illah will not accomodate the inconsis­

tency. If he does not know that the source of the text is specified by a mean­

ing whieh neeessitates the disparity, he will not be convineed that the meaning

should be (taken) as the 'illah; but that it is possible to have another meaning

as the 'illall; or that the meaning is part of the 'illall. And therefore, he will

not differentiate the ruling in ail the places he thinks the meaning to be the

'il/ah.

452 Istil)siin.

453 Qur'an 42:21.

4S4 The text is the tradition of the Prophet which states that if a jurist strives
and succeded in deeiding a case, he has two rewards; and if he faiJed, he
has a reward for his effort and nothing against him on the mistake.
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[46] And if in the case where istii]san is agreeable with a meaning he

(: thinks to be a suitable or resembling (attribute), then he needs ta confirm that

by proofs which demonstrate the effectiveness of that attribute. ln that case,

there will be no putting aside of the qiyas except by a stronger qiyas than it,

and due ta the particularization of the case of istii]salZ ,with what necessitates a

disparity between it and others. And therefore, we will not have istii]san

dcvoid of a text or qiyas.

[47] And this is what Shafi'i and Al;unad and others deny in istii]san.

What the two of them have said concerning it, is that istii]san is a deviation

from qiyas due to the particularization of that procedure with what necessi­

tates the disparity. And consequently, the valid istii]san will not be a devia­

tion from a valid qiyas; and it is not perrnissiblc under any circumstances ta

deviate from a valid qiyas.

[48] And this is the correct (interpretation) as we have explained with

details in a unilateral book4SS where it is indicated that there is nothing in the

(lslamic) law which contradicts the valid qiyas basically. Therefore, the cases

of istilJsün whose rulings have deviated from the paths of qiyas, are accepted

as basis for (furthcr) inference by Malik, Sh5Ji'i, Al;unad and others if the

meaning on which the ruling therein is based upon is known.

[49] It is rclated from the followers of Abii l:Ianifah that qiyas cannat be

bascd on them and that it is a kind of takh~î~ a1-'illah and istii]san. As for

those who prevent takh~î~ a1-'illah and isti~lsan without a meaningful disparity,

they say: what deviates from the paths of qiyas should not ne~essarily have a
-_/

mcaningful disparity; and therefore, istj~lsün should not be based on it,

(
455 Berc, probably, Ibn Taymiyah is referring ta his book A1-qiyüs fi shar'i

a1-lslümï.
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because it is a condition of qiyâs the existence of the 'il/ah and its disparity.

,1. As for the advocates of qiyâs, they say it is not possible except with a dispar­

ity, and when we know it, we apply qiyâs.

[50] AI-Qiiç\î and others say: (concerning) a case which is particularized

from the general qiyâs, inference can be based on it and other (cases) can be

based on it. As for basing inference on it, AJ:unad says in a narration of Ibn

Man~ür that: if someone vows to kill himself and (Iater) ransom himse!f with a

ram, then inference can be drawn therein: that ransom by a ram for someonc

who vows to kil] himself (can be ell.iended) to someone who vows to murder

his son even though that (former case) is particularized from the general qiyâs;

but it is confirmed by the saying of Ibn 'Abbas.

l

[51] As for its inference in other (cases), AJ:unad says in the narration of

al-Marwadhiyy: it is permissible to buy the cultivated land (of Iraq)456 but it is

not allowc~:. to sell it. Someone asked: how can something be purchased from

a person who doesn't own il. (AJ:unac\ replied): qiyâS is what you are saying,

but this is isti!Jsân. And he gave an evidence that the companions allowed the

buying of Holy Qur'ans and not their selling; and this resembles that. He said:

A specific (case) from the general qiyâs has been based on a specific (case)

from the general qiyâs. And Shafiï upholds to this.

[52] The followers of Abü I;Ianîfah said: It cannot be used as inference in

other (case) and inference b)':~nalogy cannot be based on it,unless the 'il/ah is

categorically mentioned or there is a consensus on the permissibility of qiyüs

on it. The specifically mentioned ('illah) is like the prophet's saying: They 'c::

456 Ai4 al-sall'âd is the cultivated land of Iraq or district between al-Ba~rah
and Kufah with the towns or villages arround them. Lalle's DictiollaryC;
op. cit., p. 1462.
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are457 the walking creatures around you. The point here is that the cats are

(~ dean beeause they are allowed to live inside the house where prayer is being

obsel'ved. It is like the consensus which permits swearing on a rentai dispute

based on the qiylls whieh permits swearing on a sale due to the agreement of

those who obligate swearing on a sale and consider its ruling equaJ. And the

prohibition is like the comparison of the funeral prayer (al-janazah) with the

regular prayer in terms of its nullification by guffawing; and cancellation of

expiation by vomiting cannot be compared with eating (intentionally). Making

ablution with the juice extracted from dates cannot be compared with other

juice; and the permission to build upon the prayer after one eomrnit~ a
<y

(minor) impurity, eannot be eompared with the one who discharges semen by

dreuming nar with its similal'.

(

153] The followers of Shafi'i and AI;unad. gave sorne proofs: This is the

expression of Abü Ya'lii who said: And again, when we compare other cases

with the specified text or the specified with other cases, and we carry (the ruI­

ing of) the extracted juice to other liquids and guffawing to speaking, our

opponent will testify to the validity of this qiyas; (by saying that) it is necessary

to compare the extracted juice with other liquids and guffawing with speaking,

bul he proclaims that it is preferable to put il aside because of what is more

appropriate than il.

154] They say: This is invalid for two reasons. One of them is that il is

ineumbent on him45S to explain what is 'the more appropriate' , if not, the rul­

ing of qiyils is directed on him. This is as if to say: The Qur'iin stipulates this

but l put it aside duc to prophetie tradition, thereupon, the proof of the

457 The cats.

The opponent.
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Qur'an is compulsory on him as long as he does not explain the prophetie tra­

l dition which is stronger than tb~ Qur'an And the mere proclamation of that is

not enough.

[55] Second, he proclaims that istil}san is stronger than qiyas and he puts

it aside due to that. As for the qiylis, if stronger evidence contradicts it, it

must be an invalid qiylis\vhich has no value. lt is as if it were to be in contra­

diction with a text from the Book, a prophetie tradition or a consensus. When

qiylis is decided here to be valid, it is then impossible that whai contradicts it

is stronger than it, and acts as a barrier against its application.

[56] I say that: The content of this is to be a refutation that this specifie is

part of the general qiylis, and it is a rejection of ils comparison with other

cases. This means that when isti~ISlill opposes qiylis the isti~lSlill must be con­

demned if the qiylis is valid. Or that the qiylis must be rejeeted if the isri/.lslill

.<fbo which contradicts it is valid. This has no meaning from the point of view of

the advoeates of jSti~ISlill; and it contradiets the ruling of the 'il/ail. And this

is absolutely t~le saying of the rejectors of isti~lSlill.

[57] The reality of that is that whenever qiylis and istil}slill contradict ono

another without disparity, one of the two must be invlalid. And it is exactly

the case of partieularization of the cause ilsclf. If there is no disparity

between the specifie case and others, then equalily459 is necesary. Thereupon,

the 'il/ah may be invalid or that the particulaiization of that case is invalid.

[58] This is 'the correct' in ail of this. And it is the one which Shiifi'i,

A!}mad, and others deny against those who uphold qiylis which the isti~ISlill
~ "',

oppos~s. Because they do not provide any effective distinction between the

l 459 By giving the same ruling to both the cases.
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extracted juice of dates and other liquids, nor between guffawing in the prayer

which consists of bowing and prostration, and the prayer of janiizah and other

than the two (prayers) where purification is not a condition.

[59] They mentioned other good proof';;such as their saying -the expres­

sion is that of al-QiiQî-: And again, whatever is received with the trace460 has

became a source by itself and the application of qiyiis on it is binding like the

rest oL.the sources. And the rejection of this source, due to its opposition to

those so·arces , is not better than their renouncement due to their contradiction
/:

to this s6urce. Therefore, it is necessary to apply each one of them in accor­

dance with its requirement, and to implement it on its general (application).

Again; qiyiis operates like an isolated narration in the sense that each one of

the two of them is asserted by high probability. Then it later became estab­

lished that it is valid to reject an opposing (narration) to the qiyiis of the Il.~Ïll.

Qiyiis is also like that.461

[60] 1 said:462 From this category, is the combination of the prayer at 'Ara­

fah and Muzdalifah by the Prophet, peace be upon bim; l'ven though no other

text is received on other travellings. As for shortening (prayer) in 'Arafah with

the people of Mecca and others, it is not~olltniry to bis habit. He does not

seize to shorten (prayer) during the journey. In fact, it is an explanation that

long and short journcys are l'quai in that respect. But concerning the preven­

tion of the people of Mecca from shortening (prayer), it is against the eon­

firmed sllnna undoubtedly. And the one that acts against that is the one who

460

461

1'0 be an authentic prophetic tradition.

In the sense that it will be also rejected if it contradicts the inference of
the other sources.

The pronoun here is refering back to Ibn Taymîyah
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does not know about this sunna. As for the shortening of th~, prayer other

'. than the Meccans, il is beeause shortening is not part of the characteristics of

pilgrimage, and it is not connected with il. But it is connected with travelling

from ail directions and in ail of its aspects.

[61] Their speech on this issue implies that what is said to be against the

qiyiis in form of istiJ}siin, must either"i,e that ils qiyiis is invalid or that ils par­

tieularization by isti1)s(l!l is invalid when there is no effective distinguishing fac­

tor therein. And this is the correct (statement) in this ehapter.

[62] They say: The opponent asserts that affirmation of something (appar­

ent) is not valid with the existence of what negates il. And when qiyiis

becomes an impediment to a narration whieh has been received, the applica­

tion of qiyiis therein is not permissible for us. Because if that is allowed. tht:rt:

will be no difference between it and other sources from which it is forbidden

~... to infer its qiyiis. And therefore, it is taken outside the scope of being speei-

fied from the total analogieal reasoning.

[63] They say: The answer to that is two sided. First, wc do not agree that

there is anything here which negates it; because the inconsistency must bt: sup­

ported by a special prooe. What they have mentioned in thest: issues art: not a

special proof of what wc are saying in terms of interprel1tion. Second, that

the inconsistency occurs through its cornparison with others by elimination of

the original ruling. As for the application of other qiyiis on it, there is no

negation to il because that does not negate the ruling of the text according to

them; and therefore, the application of qiyiis on (the ruling) is valid,

[64] 1463 say, this second (opinion) is the rcply on application of other

~
.a: 463 Ibn Tayrnîyah

174



qiyas on it (the ruling). And the first is the reply of applying itsl qiyâsl on

(- other (rulings); and it is prohibited because it is specified from the general

analogical reasoning. The reality is that even if it is specified from the general

qiyas, it is still specified from a certain designated qiyiis; and not from every

qiyas. Il is specified from a meaning therein whieh necessitates a distinction

between it and another (ruIing). If other qiyiis is applied on it with that mean­

ing, it is not possible for the other qiylis to be specified from the first qiylis.

[65) The truth of aIl this is that the ruling may be established against the

valid qiyüs in the same manner. Whoever advocates isti~lslin without an effec­

tive disparity and upholds takh!iï.y al-'illah without an effective disparity and

prohibits qiyüs on the specified (case), is affirming rulings against the qiyüs in

the same manner.

[

(

[66] And this is the istil}sün which has been rejected by the majority such

as Shiifi'i, AI)mad and others. They sometimes reject validity of the qiyüs

whieh they oppose becausc of the isti/}slin and sometimes they deny opposition

of valid qiyüs becausc they proclaim it to be part of the istiJ}sün whieh has no

legal proof. And sometimes they negate the validity of the two; thereby there

would be no valid qiyüs nor would what they rejected because of it be valid.

But each of the two proofs is weak; and negation of this kind is rampant in the

speech of these (jurists).

[67] SECTION: 1 have reilected on aIl of these topies which .some people

prodaim to be established in opposition to the vaIid qiylis, and also on the

issue that the valid 'il/ah is specified without legal disparity due to a missing

condition or duc to an existing impediment, or that the valid isti~lsün is against

the valid qiyiis without lega l 'disparity; and 1 found that the case is opposite to
" ,.:, ,""..(

that (proclamation). r.Jost of the Imams, such as Shafi'i and AI)mad and
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others uphold that one of these (jurists) may be inconsistcnt by~pccifying

again what he makes as 'il/ah without any effective disparity as he is making

qiylis without an effective 'il/ah.

[68] The intended is the grasping of the (science (lf) Islamic jurisprudence

(ll~iil al-fiqh) in general form, from ail of its angles; and also it is an explana­

tion that there is no contradiction in shari'ah at ail. And nothing will be

against the valid qiylis except a contradiction; beeause the valid qiyiis is the

equalization between !Wo identicals and the differentiation between two incom­

patibles and the unification among the things in which God and His Messenger

join together there; and separation among those in which God and His Mes-

senger have made separate there.

[69] Qiylis is the giving of consideration to the combining. sharing rneaning

which the Lawgiver l:ecognized and made the basis for the ruling. That rnean­

ing may also be a gen~ral legal expression and thereby the ruling that cornes
\\

with its general (meani;?g) will be the expression of the Lawgiver and His
1\

meaning. We have explained not in this place, that ail therulings arc estab-

lished with the expression of the Lawgiver and His meaning. His expressions

eover ail the rulings. And ail the rulings arc validated by effective rneanings.

His meanings again, cover ail the rulings. But the person who does not know

the general expression may understand the meaning: and the person who does

not understand the general 'il/ah may know the general expression and its

implication. And many times a mistake is commilted by a person who thinks

that He46-l said something but He didn't; or that He made it general or spe­

cifie, but the intention of the"~A,wdver is the opposite of that. Likewfse, an

:~ 46-l The Lawgiver.
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error is made by a person who rejects an expression which He465 has uttered;

r' in the same manner, mistake is made by a person who thinks He466 eonsiders a

meaning467 but He does not consider it; or nulJifies a meaning of which He has

considered and so on like thal.

[70] By God, we will bring what the leamed jurists have eonsidered as

istiJ}slin against the qiylis. Sorne of that is what Atunad says in one of the two

narrations from him when he recognized isti1}siin. Two narrations have been

related from him as mentioned. And the third points to bis most correct

(statements) that the isti~lsiin which is against the qiylis is valid when there is

an effective disparity between the two of them, and the Lawgiver has recog­

nized il. And that it is not correct when they are joined together without a

legal proof or scparated without a legal proof. And that it is not allowed to

rejcct the valid qiyüs.

(
[71] As to his saying that: "1 prefer tayammam46S for each prayer, but

qiyüs indicatcs that it is like water until the water beeomes available or he dis­

charges excrement." This qiyiis is another narration from him. And this is the

opinion of Abü 1:lanifah and the Zàhiris and others; and it is the correct (opin­

ion) as the Book and the Sunna point to il.

[72[ Concerning his saying: 'The qiyiis is the legal qiyiis by expression and

menning." The saying of the Prophet peace be upon him,: "c1ean sand is a

c1ennser for yenrs", and his saying: "the earth has been made for me as a mos-

465 The Lawgiver.

466 The Lawgiver.

4(,7 For a ruling. ;:.::.

('" 4(,8 Sand ablution ...
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que and as a cleanser", such similar expression are statements that indicate

:1: that sand is a cleanser just like water. The Qur'an indicates that sand is a

cIeanser in its wording when it mentions tayammam: "God does not desire to

place on you a difficulty but to make you clean, and to complete His favor

upon yoU."469 Those who instructed him to make rayammam for every

prayer. ....470 And 1 saw from sorne of the companions that it is weak; and

from them is what goes against il. They say that it does not remove impurity

but it is a permission and it should be allowed according to the degree of the

neccssity. They say: If it were to remove impurity when the use of water is

restricted, it would not have qualified as unclean471 from the previous state of

impurity without the re-occurence of the impurity. They support this with the

Prophet's saying to 'Amr b. al-'A~: Did you pray with your companioll whi1c

you were in the state of major ritual impurity (JlInllb)?472

[74] The answer to their statement that "(Tayammam) does not remove

(dirt) but it is a permission", (wc say) it is an unrealistic expression. If what

they said \Vere to be truc, they would not have a proof therein; because the

impurity473 is not a visible malter such as in a state of major ritual impurity

(junub), but it is an abstract impurity that prevents prayer. Sinee the prayer is

permissible (with it) or even obligatory, it is impossible to have in this case, an

469

470

471

472

Qur'iin 5:6.
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irnpedirnent against the prayel', except that the irnpedirnentl74 be rernoved

eornpletely.

[75] If they say: "It is an irnpediment but il does not prevent by virtue of

tayammam." [Answer]: The impediment that does not prevent is not an

impediment. If it is argued that: It prevents when the using of water is

restrieted. [Answer]: Il is only then that the impediment exists. [Question]

How can the impediment come back without the re-occurence of the impurity?

[Answer]: Il is like the returning of what prohibits without the re-occurence of

the impurity; because what prohibits the prayer is the impediment and what

rnakes it permissible is the removal of this impediment. If it is argued that

(tayammam) is allowed until one is able to use the water, it wilI be explained

that il a1so removes the impediment until the time of the abiIity; as they used

to say: "Il is allowed temporarily", il can be said a1so that it is temporarily

rcrnovcd.

[76] If thcy say: Wc are not going to accept anything other than what

absolutely removes (impurily) such as water. [Answer]: Also, we are not

going to accept anything other than what absolute1y.permits that which is simi­

laI' to water. Again, God and His Messenger calI it a cieanser. And the

Prophet pcace be upon him has made it the cleanser of the Muslim whenever

he cannot finù water. And a cleanser is what is used for cleaning. God

Almighty has said: "If you are in a statc of ceremonial of impurity (from sex

polIution) bathe your whole body."47S Tayammam does purify and 'with the

purification no dirt remains because cleanliness contradicts filthiness. The

objective of tayammam is to remove the abstract impurity; and purification

474 Whieh is the impurity.

( 475 Qur'iin 5:7.
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contradicts the impurity.

[77] If it is said: Prayer with tayammam is a permission like eating dead

animaIs out of hunger. Permission is the allowing of what is prohibited with

the existing of what prohibits and the preventing of the impediment. If the

impediment were to remain, the prayer would not have been permitted.

Therefore, the elimination of the impediment is known. And it is not permissi­

ble to be said here that prayer is allowed with the existence of what prohibits

il. Beeause what prohibits is an hindrance whieh removes the prohibition of

eating the dead animal due to a preponderant conflict. And that is: The

meaning which necessitates the prohibition attached to the dead animal is

present at the time of dreadful hunger as it exists at the time of ability.47(' The

dead animal itself docs not change, but the condition of thc pcrson has

changed. He was not in need of it, then he becamc needy of it...477 Prohibition

(?)478 This rejects his proclamation to eat thc dcad animal479 and it does nol

prevent his proclamation here.48o Because nothing will happcn to him except

death (if he were to refrain from it) since his condition has changed to the

need. And his need prevents the inevitable calamity eompletely, thus it is tay-

ammam.

[78]11 is argued: This is a wrong qiyas; because he hunted a dead animal

and ate it and the dead animal remained unchanged but only the condition of

47(,

477

478

479

480

To survive without eating il.

The editor explained that: "two or three words cut off by binder's scissors
or through natural wear of folio's cdge."

The editor noticed that the rest of the sentence was "partly eut ofL"

When there is no compeling need.

'1'0 eat from the dead animal when there is a need;
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the one who ate it has changed. And here it is only the impurity which has

made prayer forbidden for bim; then the prayer became an obligation on bim

or perrnissible by tayammam. If bis condition were to remain unchangeable,

legally, and the prayer were to be made perrnissible for bim in a certain situ­

ation and made probibited on bim in another situation, then it would be pro­

bibited to call it a cleanser at the time when its use was allowed. And sand

has been made as a cleanser in the same manner the water has been made as a

cleanser.

[79] The saying of the Prophet, peace be upon bim, to 'Amr b. al-'A~ÎI

"Did you pray with your companions wbile you were in the state of impurity?",

is an interrogation. He asked bim: "Was that true or not?" And that is not an

information to indicate that he prayed wbile he was in the state of impurity.

But when he informed bim that he (al-'A('î) has performed tayam.-nam because

(: of the fear of cold, it was clear that he was no longer impure; then the

Prophet peace be upon birn embraeed bim. Otherwise, if the meaning were to

be information, and he h~d offered an acceptable prayer in the state of irnpur­

ity, he would not have asked him. If janiibah is an absolute impediment for

prayer, his excuse481 would not have been aecepted. And he did not say to

!ùm: "Did you pray wbi1e you were in a state of impurity without tayammam?"

in order to let bim understand the forbidden situation48~ and that is why the

Prophet designated prayer withjaniibah.483 They are saying:484 Il is perrnissible

with janiibah sometimes and not perrnissible at other times. The saying of the

481

483

484

That he performed sand ablution beeause of cold.

Whereby prayer is not perrnissible.

1'0 show that the two are incompatibles.

The opponents.

181



Prophet indicates prohibition of l'rayer \\~th janübah absolutcly; and that the

1 interrogation is a "disapproval". And that when it was clear that he had per­

formed tayammam, il was declared that he was no longer in the state of

impurity; and therefore, there is no disapproval anymore on him with this

(declaration), God knows best.

[80] It has become clear here that the qiyüs is correct without istilJsün

which contradicts it. And particularization of the cause is denotes that this is

a substitute, a cieanser, a permission which stands in the position of water

whenever it is impossible to obtain it in ail aspects of its rulings; and it is not

specifically confined to certain rulings of substitution, purification and permis­

sion. And nomlally, a substitute stands in the position of what it represents in

terms of ils ruling, not its appearance. The ruling is the permission to pray

with itl85 whenever he cannot find water or he becomes impure.

1 [81] That opinion is against qiyüs and takll.~i.~ al-'illall undoubtedly; and

the 'il/ail is valid undoubtedly. And for us, when we say: Il is not permissible

to have a partieularization wilhout an effective disparity, il implies two rea­

sons. One of them is that wiien it is confirmed that the 'il/ail is vaIid, its par­

ticularization is not allowed; such as in this case. Second, if its particulariza­

tion is confirmed, ils invalidity becomes known. This is the merning of our

saying: A valid qiyüs and a valid isti~sün cannot be together in a case unless

there is an effective disparity in the legal (issue therein).

[82] As for his opinion in the case of the manager mll(iürib in a co-part­

nership,486 when he opposes (his partner) by buying what he was not asked to,

485 With tayammam

':"t 486 MlIcfürabah means a contract of co-partnership in which one of the par-"J" tics, the proprietor is entitled to a profit on the account of the capital
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the profit belongs to the owner of the capital and the manager is entitled to a

[ similar reward unle3s the profit has l.'xhausted the equivalent (reward of his

labour) then, there will be nothing for him. He said: 1 used to uphold that the

profit belongs to the owner of the capital, then 1 preferred not to. And this

preference is with a disparity which he deemed to be effective. The qiyâs is

extracted and the isti!)sân is also extracted; and it is a particularization of an

'il/ah which is extracted with a distinctive deduction. Al;unad b. I:Ianbal does

not reject this type of isti!Jsân, but it is possible that one or two 'Ual are

invalid. invalid. In the same manner, he does not reject takh:fÎ:f al-'illah,

which is textually meni\oned with sunna487 which has made his prayer permis­

sible. And it is not (prohibited) here except due to the impurity.

[84J l'hose who uphold to the view of giving similar wages are those who

consider it488 a kind of rent (al-Ijârah). We say: Qiyâs ruling stipulates its

[

::::c--.

487

(ra's al·mâl). The other party is entitled to profit on account of his
labour and he is called the manager (al.nllujarib).

Such as tayollllllom.
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invalidity; and the employee involved thereir.. is paid aceording to the need. At

1 any rate, he works for himself in order to be entitled to the share or the profit;

and he works for the owner of the capital as weil. He is not like an usurper

whose labour has been designated to the owner of the capital as a donor. But

surely this takes the capital to the work for a reward. And with disobedi0iice,

it does not take rnoney out of his !land for working for a profit. But he did

what he was not instructêd to do, therefore, he must be liable for his aggres­

sion. But when he is ,lot liable, the reward of his existing iabour will not be

put off; in as much that he has been given permission with the ::ontract to con­

duct business in general, and he does not deny (his former disobedience) in

that (transaction).

[85] It is again from another source; and that is: When he ac!s freely with­

out his authorization,the action is that of an uncommissioned agent and the

objeet of the eontraet should be stopped. This is one of the two narrations

from A!}mad, and the opinion of most of the learned jurists. It is also the one

mentioned by al-Kharqiyy in his mukhtaljar (summary) that the sale by an

uncornrnissioned and agent its purehase is not invalid but must be stopped.

If he sells or buys with the same money,il must be suspended; if he buys by

debt it must be interrupted and if the buyer allows him, he is permitted; if not,

the buyer must stop il.

[86] As for al-Qaçlî and his followers, theyehoose that his free aet (with­

out authorization) is rejeeted exeept if he buys by debl. Whaf al-Kharqiyy
,~

mentioned is more appropriate. But he eompared this case among the topics

in his mukhta.~ar, with an agent when he acts without his authorization. And if

he allows him and asks for his share of profit, it beeomes lawful and he

4BB Ml/{Jarabah.
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becomes " commissioned agent for him. And the agent works only because of

1 bis own share from the profit and therefore, he is entitled to bis share from

the profit.

[87] The saying of A1)mad: "1 used to uphold the view that the profit is for

the owner of the capital then 1 later preferred not to", is a retum to this. His

giving of the profit in ail cases to the owner of the capital indicates that an

uncommissioned act is allowed when permission has bee:l given, otherwise, the

sale is nulI and void.

[88] And also, buying with the very same money is permissible, as Shafi'i

and those who support the other view maintain. Thereby, he is liable only to

what he spent from bis money. The owner has no more than this; and the

agent will have no profit because he did not do anything.

[89] Related traditions eonfined to the companions, and those aCter them,

(al-tabi'ün) on the section of sale, marriage, divorce and others, indicate that

they used to say that the transaction must be stopped especially when the per­

mission from the owner is very difficult to obtain.

[90] Due to tbis, A1)mad says that it should be stopped here as in the case

of the contract agreement by following the companions on that. The person

who does not understand what the stopping of the contract agreement

involves, proclaims that it is against the qiyas; as in the (case) of a found

objeet. The speel~h of the predecessors, on who allows profit from the prop­

erty of others, is a hoof of the valid free aet. Aeeording to them, it is allowed
"
\,

sinee the owner has given him the permission.

[91] Due to this, what A!)mad had preferred beeame apparent and he later

returned to it, beeause if the agent beeame an authorizcd person by the
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permission and he did not work except with certain wages according to the

r owner's satisfaction, then, it is not permissible to deny him bis right. This is

bascd on (the opinion) that if he acts freely at the inception,489 ail the profit

belongs to the owner. And it is one of the opinions in this case; and someone

said, the two of them will donate it as charity; it is a narration from Atunad.

Sorne have said: It belongs to the agent, such as in the opinion of Shiifiï,

whilc sorne have said: the two of them are co-partners in it and it is the most

valid of the opinions. And it is traced from 'Umar in the (contract of) al-mu­

ljlirabalz.

[92] It is relatcd from 'Umar that because the owner has given bim permis­

sion in it, he is like a manager. He is not working so as to let the profit be for

thc owner as a limited partner. If he were to do that, the profit would have

been for the owner. But he conducted the bussiness in order that the profit

[ will be for him or the the two of them. The owner has authorized bis sale; and

he does not permit him to have aIl the profit for himseU. Therefore, the incre­

ment is realized through the money of tbis (owner) and through the sale of this

(agent). The 'free act' is valid, permitted, and therefore, the profit should be

between thc two. Those who say: "They should both donate it as charity", they

make the agent an unauthorized person in it and therefore, a malignant. He is

an aggrcssor, because the right belongs to the two of them wbich he should not

trcspass. But if the owner has authorized the 'free act', then, it is permissible.

[93] And that is in aIl the actions of the usurper, especially by the person

who does not know bim as an usurper. If he 'acts freely' on sometbing

usurped with that which changes its name sueh as the grinding of grain, or

wcaving of cloth or similar to that, there are three opinions in that. According

489 0 f the contract.
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490

to A1)mad's school of law and others, it is said that that (ail the profit) belongs

1 to the owner without the usuper's share and he is liable to the damage, as

Shiifiï opines. And it is said: The usurper owns it and incumbent on him is its

substitution as Abù l:Ianîfah upholds. And it is said: The owner will be given

the option to choose between the two as Miilik advocates; and this is the most

valid, based on the stopping of the unauthorized acts. If the owner wishes, he

may approve his free action and demands from him the deficit as in the case

of the disobedience of the agent. And if he wishes, he may demand from him

a substitute for damaging it and by taking that as a compensation for him.

Thereupon, the owner will be given the optional right of choice on the item of

substitution.

[94] If the owner is pleased with it, would the usurper be a co-partner49O

in his work? In that, there are two views: The more apparent of them is that

1: the result of his labour belongs to him. As an oppressor, he incurs liability of

(what he usurped) but not by taking the result of his labour and giving it to

someone else without an exchange. Obviously, this is an oppression against

him; and it is an obligation is remove the oppression. The recompense for an

injury is an injury equal thereto (in degree),491 not more.

[95] As for his saying on someone who usurped land and cultivated it:

"The plant belongs to the owner of the land and incumbent on him are the

expenses and this has nothing to do with qiyiis, [but] 1 prefer to pay him his

expenses". To this, he has quoted the text as stated earlier on the basis of the

I]adith of Riifî b. Khudayj. It necessitates that the qiyiis which contradicts

this text is invalid if there is no text which indicates its validity (i.e. of qiyiis);

ln the sharing of the profit.

491 Qur'iin 42:40.
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and the effective disparity is apparent. Otherwise, when the qiyas opposes the

1 text, it is invalid.

[96] As for the corruption of the ruling which contradicts a text, it is unan­

imously agreed upon to be invalid, and a1so the corruption of the 'iIlah

according to the opinion of the majority of those who do not conceive takhliili

al-'iIlah except with an effective disparity. And this text has opposed the

qiyas. As for their saying: "The qiyas is that the crop belongs to the one who

plants it", they have no te>..1 nor similar (praof). But the ruling of qiyas stipu­

lates that the crop is either to be shared between the two of them Iike in the

mllzara'ah492 or belong to the owner; because the crop on the earth is like

pregnancy in the stomach; and the throwing of the seed is like ejaculating

semen. If a mail) (slave) cohabits with female (slave), the pregnancy belongs

to the master of the female DOt to the master of the male. This is the chosen

(opinion) of Ibn 'Aqîl and others. But semen cannot be measured in compari­

son to the crop; and that is wh)' he stipulates that he bears its expenses.

Surely, the whole of the crop is on the land, its soil, its water, its air and its

sun. As the whole pregnancy is in the stomach of the mother. The sperm of

the father is relatively small, as the grain is small. So a1so are the trees when

its female is eross-poIlinated by its male, the fruits belong to the owner of the

female not to the person who performed the eross-pollination. And the grain

is Iike the pollinator.

[97] Concerning the saying of AJ.unad: "On him lies the expenses of il",

this implies equal grain and it also implies compensation for his labour and the

492 Muzüra'ah is a eontraet between two persons, whereby one party is the
landlord and the other the euItivator. They both agree that whatever is
proùuecd by eultivation of the land shall be divided between them in
specifiee! proportions.
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work of his yoke.493 As for his saying: "Nothing in this (case) agrees with the

1 qiylis", is like his saying in the case of a disobedient agent: "Then 1 prefer that

the reward should be given to him." His qiylis, as we can see in the case of

the usurper, is that he should not be given the wages for his labour and for the

labour of his yoke. He494 is in opposition to the qiylis in this evidence;

beeause he (the usurper) only works to earn wages, he does not work freely as

in the case of the (disobedient) agent in al-mut/iirabah; since the grain belongs

to him and he is not an exclusive usurper.

[98] Narration differs from AJ:unad as to whether to give (the usurper)

what he has spent or the Iike of his wage. The text has been establishcd on

the first (opinion); indicating that nothing is due from the crop, but that his

expenses must be paid to him. The qiyiis ruling stipulates the second (opin­

ion).495 Probably, his argument against qiyiis is from this point of view. And

1 that the one on which the teAiual (evidence) received, may he concerning what

he spent and the similar wage equal to (his labour) is due therein.

[99] As for the selling of the Holy Qur'ân and that of cultivateù land, dis­

tinction has been made between the seIling and the buying of the two. '111e

.'illalz is present in the selling but not in the buying. The buycr is intcrcstcd in

the Qur'ân, exonerating it and spending his money on it; but the seller

exchanges money for it. The law separates between that (interest) and this

(Jack of interest) as it distinguishes between the donor and the recipient of

(charity) among those whose hearts have been weaned from hostility to

493

494

495

Animal, especially oxen couple together by the neck for cuItivation.

Al}mad.

Which indicates that the equal payment of his wage is his entitlement.
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(
Islam,496 and also in the emancipation of slaves and so on.

[100] If it is known that if the Qur'an and the cultivated land were to be

given to him without an exchange, it would be permissible; then the giver sub­

stitutes it with that (exchange) as against that whose possesion is not permissi­

ble such as wine and other (prohibiled things). If he spends for him...497 the

exchange, his free action will not be except on the seller.

[101] If it is argued: When one cannot obtain a trained dog except at a

priee, then it is permissible to give it even if it is not allowed to take it.

Answer: If there is no effective distinction between the two of them legally,

that is how il should be. If it is argued that: there, it is necessary to give the

dog without an exchange unlike the land and the Qur'an, then, this is different.

[102] Despite that, what is confirmed from the companions is that the sell-

e ing of the Qur'an is reprehensible. And Ibn 'Abbas used both to disapprove it

and again, he used to permit it; and he says: It is oruy a speculative (legal

decision) and he has a reward for his speculation. This shows that it is a

blamelcss disapproval. Il is narrated from another source: 1 wish that the

hands were amputated in the selling of the Qur'iins; and this is an emphatical

prohibition. That is why there is a different narration from AJ:unad on whether

it is a blameless prohibition or it is forbidden. As to whether its buying and its

exchanging is permissible or reprehensible, there are two views: A narration

from Ibn 'Abbas indicates that it is permissible to sell il and use its price for

buying another Qur'an. There is no worldly bargain in the exchanging and in

( 497

Those who might be persecuted by their former associates and thereby
require assistance until they establish new connections in their enviro­
ment. (Qur'an 9:60).

The editor observed the missing of one or two words here.
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l
the buying of the (Qur'an). What is more popular is the permission of that;

therefore, no aversion. And sureiy, the sale is not forbidden but it is disap­

proved as a token of respect for the Book of Allah, because there is no legal

evidence on the prohibition.

[103] Also, conceming the land of al-Kharajîyah,498 basically there is no

legal evidence which prevents its sale. Those among the learned jurists who

prohibit it say: It is an endowment and the selling of an endowment is not per­

missible. And this (prohibition) is confined to the endowment, the right of

selling it which its owner becomes null and void; and that is the endowment

which cannot be inherited nor given as a gift. But as for al·Art! al-KharajÏyah,

it can be inherited as weIl as be given as a gift. And in that, the buyer stands

in the position of the seller, he cannot invalidate the right of the owner of the

endowment.

(104) And the School of law of AJ:unad b. Tahir permits selling a slave on

manumission by eontract499 due to this meaning. Such sale does not invalidale

his right of the stipulation, but he will be wilh the buyer as he used to be with

the seller. He can be inherited according to the unanimous agreement. I-Iow­

ever, when he made a eontract with him, those who forbid his sale, imagined il

to be selling of a free man as those (other people) imagined that an endow­

ment is sold, but the truth is not what they assumed. The sale of the freedom

is to be enslaved so as to be denied a freedom and the selling of the endow­

ment is to be left unrestricted and to be used by those who do not deserve it.

498 It is the land gained after jihad and became pr6perty of the Muslirns.

499 ai-Mllkatabah is a slave with the contract of becoming free as soon as he
has paid off a stipulated amount of his value.
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[105J As for the land of al-Kharlijïyah, its cultivation remains unchanged.

And it is the tax from the land which is spent on it, irrespective of whether it

is a tax such as the one applied by 'UmarSoo or if it became divided as the later

caliphs did with the rural area of Iraq (ar4 al-sawlid), as did al-Man~ür. On

either of the two propositions, the right of the Muslims remains; as it disap­

pears with death and gifl. The companions who disapprove of its sale did so

for the reason of preventing the Muslims from participation in the kharlij of

the non-Muslims on agreement with Muslims (ahl al-dhimmah);SOI or to repu­

diate the right of the Muslims with the (purchasing of) the land. And surely,

the buyer, if he pays the kharlij, it is a tax and he has adhere not to be humili­

ated; but if he does not pay it, he has violated the right of the Muslims. That

is why 'Umar and others among the companions disapproved and forbade the

sale.

[106] As for the sale, non-Muslims with a contract used to se)) it, beeause

the land of al-Kharlijiyyah is kept in. the hands of ahl ai-dhimmah.· The rea­

son for that, again, is to keep the Muslims from being pre-occupied with agri­

cultural and trival issues at the expense of jihad. When the Muslims became

the majority and most of them became non-eombatants, and their contribution

of kharlij became more useful to the Muslims in general than when it was

entrusted to the hands of the dhimmis, then, no niore humiliation remains on

the dhimmis as it used to be at the early stage of Islam, except those (Mus­

lims) who prefer cultivation of land than jihlid. This is not confined on al-

500

SOI

When the Muslims gaincd the land in certain area of Iraq, 'umar decided
that the land should not be distributed but kept in the hands of the non­
Muslim O\vners, certain taxes arc stipulated on those who are keeping
the land as a share contribution from the profit they gain therein.

They arc the non-Muslims who are protected by a treaty of surrender and
they are allowed to own the land and give the kharlij.
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kharàjiyyah, for the Prophet peace be upon him, said: "No nation will enter

t: . into this profession except that humiliation will abide with her", al-J-:'ukhâri

narrated the hadith. Despite that, the An~iir used to be farmers on their

lands; this (condemnation) is of the pre-occupation with worldly construc­

tion at the expense of the jihad. This is not specified with al-kharàJïyah.

[107] As for the statement of al-Qaçlî eonceming the accept:mce of the

witness of ahl al-dhimmah to a will during a journey, there is no doubt that

the distinction bere is apparent. This is part of istil}sàn and takJl~i~ al-'il/ah in

which the distinction is apparent. The prohibition from (accepting) their testi­

mony by the Muslims is confirmed by the text; and the permission is also

granted here due to need. Could this be related to all cases of the need'!

There are two narrations on that from Al)mad, which are based on the assur­

ance that the reason (al-'il/ah) is known. It is non-existent in this place, and

this is the viewpoint of the permissibility.

[108] As for the viewpoint of the prohibition, either we may say that: Wc

do not know the 'il/ah and that it is common, or that we know its particulari­

zation from this case due to the general necessity therein. Notwithstanding, if

the general prohibition is asserted in any, other than this case, it could cither

be through an expression or by a meaning. And there are no gcncral expres­

sions related to the prohibition in the Qur'an or in the Sunna. No other

(source) remains exeept the qiyàs. And in those circumstances, seeking two

Muslims as witnesses is instructed.

[109] It is understood that (witness of a Muslim for a Muslim) is required

only when it is possible to obtain both their witnesses. And this is an obliga­

tion in the case of bequest during travelling. But if it is difficult for those who

are on the journey to obtain both witnesses, or the revocation, theIJ, there is
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no provision in the Qur'ïm which points to the prolùbition (of the witness of

non-Muslims). If there is no (proof) in the Qur'ân nor in the sunna prolùbit­

ing the witness of ahl al-dhimmah when it is diffieult to obtain the witness of

two Muslims, there is no qiylis here in opposition to tlùs verse. The compan­

ions and the majority of those after them (al-tlibfün) have applied tlùs (rule).

Those who did not apply it have no textual (proof from) the (Qur'an), consen­

sus or qiylis opposing il. They have interpreted it completely without an

acceptable foundation. Sorne of them say: It is on the testimony of oath. The

three opinions are null and void from many points of view.

[110) As for the saying of those who uphold that: nIt is not permissible

under any circumstances to have ahl al-dhimmah as witnesses on Muslims",

they do not have with them a text, nor qiylis to support that (proclamation).

But many people commit mistakes hecause they are making the specifie from

the lawgiver's general (statement). Allah (God) has commanded to seek Mus­

lim witnesses over the Muslims whenever it is possible. Therefore, those who

speeulated, taught that none other than Muslims should testify even if a Mus­

lim is not available.

[111] The case of witnesses is based on the distinction between a situation

of ability (to find them) and a situation of inability. That is why the testimony

of women is acceptable in what men eannot investigate. AlJmad has mentioned

on thrU testimony on injury (al-ja"li~l) and others when they are exclusively

togcther without men sueh as their sharing of the same bathrooms, or their

assembling in wedding and any other simiiar gatherings. And this is correct;

becausc there is no text, consensus or qiylis wlùch prevents women witnesses

on such occasions. c,~or is there in the Book or the Sunna, anything that pre­

vents women's tcstimony in the punishments absolutely.

194

1
,/



• [112] But if he solemnly pledges to murder his son or himself, AJ:unad fol­

lows what is asserted from Ibn 'Abbas and that is the qiyiis and the text. If he

is able to afford a ram, that is (sufficient) for hirn. If he advances a loan on

it, an atonement of a ram is on him. This is the most authentic narration from

AJ:unad. And that is what is openly expressed by him in many places. Il is

said that: On him, is an atonement of a ram in ail, and it is said two rams in

ail cases, and it is said there is nothing on him. And that is because whoever

pledges to do something, it is compulsory on him to fulfil the pledged or make

a substitute according to the shari'ah. And herc, when the object of the

pledge is excusable, it was changed to the legal substitute which is the ram, as

it is in its similar (cases). And there is nothing here which contradicts the

valid qiylis.

[113] This section is a section which requires reflection on the general and

the specific, of the wording of the legal (issues), and their meanings which are

the reasons Ci/al) for the rulings. It is the foundation from which the shari'ah

rules of Islam are known. Allah knows best. And praise be to Allah and the

blessing of Allah be upon Mul;Jammad and his family.
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Summary ar.d Conclusion.

The failure of the proponents of istif]sân to explain why they base their

opinions on juristic preference is the major problem which caused them to be

charged with judging matlers without any textual basis. A typical example is

the statement of Abü l;Ianîfah: "Qiyas will he this and that, but we apply isti1]­

sân in this case."S02 This quotation of Abü l;Ianîfah is subject to criticisms

because therc is no evidence to support his legal preference in that expression.

It becomes dear from our research that the early jurists such as Abü

l;Ianîfah, who lived before Shafiï, used qiyâs as an Q!jl (basic principle) to for­

muIate a rule. And when they say that a case is against the rule of qiyâs (khi­

lâf al·qiyâs), they mean that the rule in that particular case contradicts the

established principle due to necessity. Abü l;Ianîfah used the above expres­

sion often in his application of istif]sân.S03

If isti1]sân is taken as a departure from the rule of qiyâs, it means either

"of the following: (a) A rule chosen from two contradictory analogies, in which

case, preference is given,to one of them; that is why the one chosen is some­

times called al·qiyâs al-musta1]san (the preferable analogy), or (b) an excep­

tional ruling the basis of whose preference has been inferred from the Qur'an,

from the sunna or from the consensus.S04

(
'~

,-

502

503

504

In fact Shaybanî mentioned that whenever there was a dispute over Abü
l;Ianîfah's analogical deduction between him and his disciples, Abü l;Ianî­
fah would resort to juristic preference by simply saying: /II prefer to use
istilJsân in this case.' ("Ana QstQ~lsin fi hathih al-mas'alah./I) For details,
see chapter one of this thesis, pp. 30-31.

See chapter one page 35.

See Pazdawî op. cil. pp. 1128-1137.
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Discretion cannot be ruled out in deciding matters for which there was no

precedent concerning them in the reveJations; however, fairness and justiœ in

accordance with the spirit of the Qur'ân and the sunna must be maintained.

The objective of Shari'ah is not adherence to qiylis, but judgement according

to what is good and appropriate through the guide-lines of the revelations. To

this effect, Shaybânî and many other jurists hnve used isti1}san to signify a dis­

cretionary opinion in breach of qiylis505 or the necessity to legitimize a ruling

which would otherwise have been forbidden.506

Our study of Shâfil's rejection of isti1}sfIn reveals that his attack on juris­

tic preference is based on the threat which the concept poses to the stability he

wishes to inject into Islamic jurisprudence as a nascent science. This conclu­

sion is supported by his use of isti1}slin despite his criticism of the proce­

dure.507 Sarakhsî's work, which we have translated above, may be correctly

~ considered as a rebuttal of Shâfiï's criticism of isti~lsan. Even though the

author did not mention that fact specificaIly, he alludes to it in paragraphs one

and two at the beginning of his work.

Ibn Taymîyah believes that Shâfi'i has two opinions, an older one and a

newer one. In his old opinion, Shâfïî criticized isti~lsan while in his later

opinion he used it in legal decisions; therefore, the later opinion should pre­

vail over the'former. As for the expression that a certain legal decision is

"against inference by analogy" (khi/li! al-qiylis), Ibn Taymîyah states that there

is no single vaIid ruling of Shari'ah which contradicts vaIid qiylis. Therefore,

505 See chapter 1, p. 39.

506 See chapter 1, p. 41.

507 U!iül SarakhsÎ, the selected chapter which has been translated abovc; see
paragraph S.

197



whcn istil]san is applied in the matters of rent, loan and co-partnership, which

1: are ail based on consensus, one should not say that they are against qiyas, but

that they imply particularization of the cause (takh~i~ al-'illah).

Ibn Taymiyah explains that the 'illah which would have made the above

transactions forbidden is the non-existence of the objects of the contract at the

time of the agreement. However, that 'illah has been put aside through partic­

ularization. A new 'illah which consists in need or necessity is given priority

and therefore, overrides the previous 'illah. Ibn Taymiyah argues that there is

no dispute among the jurists that necessity permits what would have been

made forbidden. He justifies this by the example of the permission to eat a

dead animal by someone compelled to do so because of necessity.

In a nutshell, the argument of Ibn Tayrnîyah is as follows:

(a) "That qiyas is a valid legal procedure.

(b) That istil)san is not contrary to valid qiyas; rather the 'illah of the latter is

particularized by that of the former.

(c) That the procedure of particularization of the cause amounts to the proce­

dure of juristic preference; and therefore, istil]san is takh!/i!/ al-'illah.s08

The dispute over the issue of istil]san, which sorne !;!anafis consider to be

against qiyas, lies in the jurist's intention and the explanation he gives to the

extracted 'illalz. If the jurist extracts an 'illah from qiyas and particularizes it

without cxplaining how and whyit is particularized, then such an action is con­

sidered wcak;S09 and this is the type of istil]san which Shàfi'i holds Abü

50S Sec paragraphs 19-21 of his al-Mas'alat al-Isti~lsan translated above.

r 509 Sec Ibn Taymîyah, al-Mas'alalz, op. cit., paragraph 31.
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l;Ianîfah and other advocates of juristic preference to be quilty of.

1
From this study of the procedure of isti!)siin, it is apparcnt that legal rulcs

in shari'ah are based on 'Ual (causes and purposes) "ail of which are founded

on the interests of human beings in this life and the hercafter." Consequently,

ail rules should cease to apply when the effective causes on which they are

based and which provide their raison d'être, exist no more.

Being a corner-stone in the field of Islarnic jurisprudeence, the 'illah of a

given ruling must be deterrnined by a jurist either directly from thc text or

through reasoning. This latter exercise leads to diversity of opinion; howcvcr,

different opinions and interpretations should be used to enhancc thc flexibility

of shari'ah and not as a source of animosity and hatred among jurists.

Diversity of opinion requires tolerance and gives opportunity not only to

l choose from the legal rules based on the interpretations of jurists, but also

from those which are most suitable to the needs of modern society, public

interest and the principles of justice and equality. This is what the procedure

of isti~lslin stands for. Again, isti!)siin can be used as one of the means of ful-

filling the adaptability of shari'ah.

It is undeniable that laws change according to changes in times, places and

conditions. In the light of this fact, Ibn Khaldun rightly cornrnents: "The con­

dition of the world and nations, their customs and sects, does not persist in

the same form or in a constant manner. There are differences according to

days and periods, and changes from one condition to another. Such is the

case with individuals, times, and cities, and it likewise happens in connection

with regions and districts, periods and dynasties."510

510 Ibn Khaldun, The Muqaddimalz : An Introduction to History (New
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If the carly jurists, despite their picty and sincerity, have understood the

above reality and used isti!Jsan as one of the means of interpreting the laws,

thereby discovering appropriate laws for their time, then there is no reason

why the same approach cannot be practised by modern Muslim jurists. Provi-
"

sions of law should not remain rlgid and immutable. The girt of reason given

by God to human beings, and His encouragement to pursue rational inquiry

into His creation51l cannot be confined to the 'Ulama' of the frrst tbree centu­

ries of Islam. Il is not logical that only such 'Ulama' should be entitled to the

formation of opinion and ijtihad and that the generations after them be

deprived of this freedom.

The early l;Ianafis were not bothered by the fact that the 'ilal (causes) did

not operate without exceptions. They were convinced that legal causes are

signs, and that as such, they function almost like the signs of language, which,

1: it is agreed, are subject to particularizations.512 Modern jurists may emulate

such courageous patterns of the early jurists and thereby adhere to the spirit

of Islamic law by translating the broad objective of the shari'ah into laws that

arc eapablepf serving contemporary society.

[

511

512

,;=

J('r~y:~~rinceton University Press, 1969), p. 25.

"Surely in the creation of the heavens and the earth, and the aiternation
of Night and Day, there are indeed Signs for men of understanding, men
who remember Allah standing, sitting, and lying down on their sides, and
contemplate the (wonders of) creation.... Qur'iin 3:190.

MII'tamad, op. cil., vol. 2, p. 834.
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Pl r\..1";1 ,j\(j...,..:JI t'JA J ~~ ~~ ~J ~ V"J~ Ji ~ t!
~-~. . v~ :JL:..:-~\ ,j~ bl ~v~J " 4.1..11 rl.w~ t")ll .j,. J

"~ rJ.Lu ~)4J1 4.;.,J L... J ~:"..:.J\ ,ji l.:~ u , .;i ;."t .I.J;
)

.J.-i.,. ( ;L, .,,"J .\. ~A1> J ~ \~l ;\:1\ ;;i J li):' \. ,j~J (46)

\;~ ~.,,- .l-tJ' 4.:... ëi Ji lS"'u~JJ.i.... ~~ ! Ji J; Jo ".r'
. ~.ljl Ij,.. J< i»~ .)J~ ~:>h; ~ ;:>~.lIJ 'i.,...JI j'; ':"\)<1

;~\ .,,"J tL. .).J':") ~\:.. F~I i.J...i1 : J)i: ~JI ...,.:-",-i j~. J
•

: JJ~ YJ . ~J' .~ L ~.,b\\ \~-: ~I .";,,. ~ l_)_~ ,j\(j

~ ~~ ~ t- ~ ,j\:-il\ ,j~ !~ ~J\ r\.w~ ~WI J F.J..\ r.J...it. . ."
f)'\ J ~..j ;L,J , .\.i...J ~\..\ J\.i .:ill ,jl d'-:l~ ~ ..LiJ , ,:,~.l\

~ J~ ( \~~ , f')\ J.~ ,j;::' lil §JI ~Ji;, ' ;~~I .!..iL.
....... ..

"l:.. )ùll J~. ( \ib ' ~,.. lt li rs..J\ j; S' l.J'~ f ~\ j

~.il\ j-<l\ d·) ! .l.:"; J ~ IL:l\ ; , }..iU ~)11 ~\ i'.J.....oi)'

,:;G ~ JA... i~ J:~ l:.. ,)~I JI .j\':"'A iJ-,-lI j'; ~ .:.,).~
22J



---_._._... ~ -_ ...., .. --'-- .__._._---_._.. -.

)

)

(48)

'~~J: ~~\JJ <\)

. t'J. : ~;I;.l'J ~~.cl\ J, (~)

.)~ : u; ~SJ . ~1.1 ~ ~. J1 ~L:.... .)1( 1';1 ...;~. ' p_1I
. .

~1I I~": .)') ! ~ .)~I JJA; .l.a -:-l:.U 1(;....~ ",:,,>-;.11

r.Jl:i *li: \:' .:.J,Ù\ Jk d.".:.F jl'J ~I ~~ Li ~ll ,,1); U

40:.. ..,.,".....;.lJ ~ Li ~11 "lÀ ~1 .:.:> ~. ,J..JI J--i loi. ~

t='"' J)i: ~J\ v":-~ l.SJ. ~ ! ",:,,-,I;U .J•.JI Li ~J,Ù' .:..~ ~J .
• •

~ Ji:.ll J.~ .;} ~, ~J tU ~J\ J~J c: ,J..ùl Li pl ':;"J-!
r.l.~ ,J..l.H Li ~.u ~"li ~JI .:..•.l...il : J"Ai ~, •~ J1 ~
~~ J..l..; J' ....:i J ~\ ,,1); ~.l\ .)~ loi.J ! ~I r'.l...i~ pl
~~ ~..l..; ~I ~".("1.".:. ~\j ! ~~ ~ J~ ~ ,J..ùl ~J ~J\

{\>.)'i! ,J..u! J ~J'. ') ~U';J ~u ~ ~I ~.,G ~i ~I

~II ......i ":-'~, t'. yi J ~\J ~J ~ J:s ~ l.S~ ,J.,ùl

~ ~r. ~1. ~~~\ )~~ ~\J .)~\ p_J , ~\ ~
•

~I ..:.:A: .ü ~J ~ ~ ~, ~~~ c: ~'} ! .~ ':":A ,;-,-,t:.J\

~. JJ\ J ~I ü)~: ..4:"!, ~:, r'.l...il ~li ! ~IJJ 4.k- • ~U1J

. t-~ L. :J~J'. ~I rl.l...i,) pl r.l...il li1 .:i W;oi , ~J f
4...).\ ür.: ~'i ! ;~W\ 4.-? ~ .;j.:; ':1 ~jl Li Wi 1,;1 ~.i..G
• • •
~~lr-I J)\ 4.k_\J'. ~ iJ..UI ~. ~ l.S..iI1 -Il)\ J~~ J-'')I Li
. ~~iJ ~;~-I( ~ Li .;0J .j~iJ , ':~J ':t,..lr ~ Li ~~,

r~' , ....1L. ·rli:i .I!)\ loi. J".A ~ ..:..).1 (T)~ Li .1)1 ;.
• • •

! ~~\ ~ ü')ù.:IJ ..:;,~II, .:;.,1,,;.~I J1 4.-1\ \SJ.a": ~ ';1 loi. ~

Li ~J\ rl:i L ..01.':;"J-! &1 : J"ï; ~JI v&~! .~~ .:)

r'.l...i') f.1.1 r.l...il li1 : J;Ïi vi" ~ &)'~il ,,a.:.!!-t-I.tl •.1•

•~9IJ .:;.,~IJ .:;.,~'il ); ;~\-11 4.-). ~"ll ua:J1 Li ~~ ! ~\
", ~ . .
\~ ~r~ ü~'lJ.:IJ ü~JIJ .:..\);'')\ Jl 4.-).1 J\.l.:.li , 4,..\; .~')IJ
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..
y, , ù'"" ....:1\ J4 lib ' ~:..l\ Ji )-'....:tll ;}oj ~ .s,;.i ~~ ~l::I"

i'~..i~ c-\}\ •.i. J (Cl.1 il~.il 0'Ç~, J:1..:l~ U'",,_:.l\ J.~~ j,,~_
, ,

J i./ ~ ;,,,1.)1 01 (JI 01 ~U.i)" . <}JI rl::i L tU ~ ~\

rJ.Ai1 \il ~1 1.iG t.)o.:llt , 'u-i ~ ",:-,)11." ...1)1 ~'.f. .JoI)1

• \;.;j ~ ~I :»-'A )~~ <}JI i'.w~ jl.;,. Pl
• • ~t • ~ •...ïWI .:.r ~\;J ..:..;...:1\ ~J .:r . r.b ~;" , ~ J--' I.l..J

I.i. .~j'J • ~~ \; J("; l. lll2.i ,j" .".. ~ ;l.. r l. t~ ~ (.?:.- ,
~\'1" \.,.., '.-,4>. 1 0~ 1.;1 ~_:.I\ wlt ~ U'".,...1:1 -J:l:> jJ/'"' ...wl

.:r ~\" J ~" ,~ ~J ;i),... U"'U:~ i~~ ~ iU\; l-I.:.
, ,

~J\:; .s.:J\ C:"'~ L..-.? w~ U"ù.:1 -:>\ liJ.; , :>L.ill r; ~oA:.I\

U ':Ï JJ 0b ct!; .I)J ~; ~> iL.II .~ L rW\ (4 .:r
;J...ll l..~ • i W\ f- o..ï;-Ï>- .".. ~ .;\.:.-l~ )l- ~1 ..:..:> ,j" ~

, ~ i\.I.~ ~l J..:i ..!'J , Û:.l:\J :>L.iJl JÇ>I lr:d ;;;.. •.:..X -:>tJ

Pl i.Lo.Ï\ ; ,C'"lI~; J ~ ~J.I."" t.t:!~ Lto~ 1.. + \;~

V'"':~\ ,jA 0}:; ~J , ~I.:.:l\ ~ .:r .LS'~ ~; 0}:; ~J , <}JI r\.w~
, l. f \ -.Ill." , • LS'~ J

(5°)

)

\4lk.. ~~. U"'~ ~. (.~>YI '.P;J ~A
, , .

~. \.w .s,jj\j J~; J ~. ..,..YI 1';"; : ~ ..il\ ~) J'W
. . .

: r~J\i . Jdli \ JO' ~ \-,~I .U.1I 0~ ! J~:> ~ (.~\'I·

: ~"! - J\iJ . ~:.,lJ ~> 0';:; ~J ~...~ Je J\.:.Il "'~> J:b \'

.tl 4.-:1".; u.; \..:.1 \ YI-. ~ ,J:> .s.ilIJ • 4"... ~ 4.-il,; ~ J>
. .'

. ~~~. ;',,-! l''!, f l.. .:..l~:~ ~ ~~..l.( ~ \.. .l'!~ 4.-ib ~ trI

..;> J l.~, ]\..; ~\ J>- J \.i.Jo .Ji (T)~~i J:LA ~, J:> .s.ilIJ ')
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GEORGE MAKOISr

l ,jL..:-~'I •.iL.].
[CO 325a] .:..:"':"" ,r.) l:.........;l .).)r ,r .il~ -!.>--~ ••~" ~ .il .L.J.I 1 1.

.J! '; ',ji ~.) !.J .pu. ')Ü J.L..i< ..,." ,..J ~ ".lU· ...1 '.l.H. ..,. ! \:JI.;1

~" ~ .:;,\ .J- ,..JY.JJ .~ r~ 51 ~" ,..J ~r '1 •.L-" .il1 ~!

. l.,w ri-" .J1, .
, '; rI .~ ..,.lit. J.o ,j1.....:..';1 c:!'y" ,<WI~" ,':'I.....:..'il J J-i 2.

.. ... J ..

J<.~ •.u. ,j!i • ..,.l:-'JI wt.;... 4l! .lIA!.) t ~"j!J ..,.:J4 ~~I r~S'i ..,. ~.;: 1...)
•

4J.-t ~.rJ1 YL.. ..,. J:? ~ ~ JI ....1.. ",:-u.~ ! 4~ ""l:J! ..,..1)....;1 ;S

. ~.)).)

** *
"'! ~I~ J,j.). J~.l! ""l:-<J1 wt.;... ~1 yI... ,r .)~u ':'L..:-'il ~I 3.

Jûj;1 I.t. ~ ..,. r-t:" . Jl,;i <.:'>'~ ~ .)~.ill .l:...J .lo.<J J .w.J~ • ~~ J!

~~ =.!~:.ll ..,. (:ll<::J\ j.:.i ..,. J:?" ,",!l....,.,h ~IJ.f ""l:-<J\ .U; r-"J ! W1-

• ,:,L..:-I 'i.) ..,..~ 'i trJl ~~1 J r"...... ....-:li . rJ'J!J
• •

~.) ,':'L..:-')'J ....l:-<JI :.<JI..... j~J ,.;..tl !~ "'! ~ ..,. i*-J 4•

• "'!l-h <.<,,:..- .r-1 of .jJ~1 .JI' IhJ .,:,1.....:..'11 '.)J-" IJ<. t....,,; ""YJ4

l~I..J ~ J. .u-IJ ~~tl , ~Jl; '! Jl;J ,iJl; ,:,L.....,:...'il r~ .:r i*-J 5.
,'/ ..

.:r : .ll; .,ri~~ . c:!'!r J ':'1.....:..'11 .1UJ,;S~ ,!l-h ~L. -4' ~ 'r"J!"
•

;... ,:,tl.) . ~~ J .l~1 ~.) ,,:,t.-:...i'i J~! J ~" .tr .lU .;,-::--1
• •

h . .lLi lf ,:,\...~.:..:~'i ~ (~) ... J (~) ...:.:.......) • ..J LLS:..;J w ~I rhl

<..:11 ,:,p ,:,1 ~.1 : .lLi .lU IL. t:"J . ..u.J1 .l."...,1 J ~t.-..l ~ <5.tJ1

• .l!..\o:-J ~J,j : ':'i''; ,:,t.-:..'il J ~~ .;:.. I-4JJ •L J • vf'>'~

I~J~ .r-I ..,..l....,.,1 : .l l; .7i .,.Ju. y,1 ~ ...l.<.i J:.:..- J. .u-l .!Jl.lS'J 6.

;,,_.,..~~ ..s~1 ':'y;"'; . ""YJI toG.) 1.Lt .;,----- j : ~Li ""l.:lJ1 .j").>. i:.; ~Li

l '" .. tif •

•~ ...-=i ~J .1..:- ~.lo- Jf JI ...,....~1 1.;1 : ,Il; • ,:,t.-:.-'i4 ~I .; 1

...' ,si, • ;"L....·.:..-....4 J...<JI J:J...;! ~, Il:. ""'..\;J : J... ..>ll ..,..;:~\ .l'.i 7.
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-...~ L.! ~L-.:.- ~11

-.
:: ~ :..... ....\ •..:...!

. i
. ~ ....- J

71 i. . JJ--,_t:'"". .

. (" ."1 . '1
~.. . ...-> J ••:A.-J

:.:.Jj . ~ ........,...::.ll ~ ~ ~...._~I 1..r~

,..;.L..... Lu ·~I .....1 2 1. ~i "}.1 ".~ '"
",","' ........ ..;-~.- ~

-
:':J .:: r-: ~I

• w

,",,-.-' !'" 1.:.....> ,,) .L."'. --=il a..!1 ~~ . ;~.- ..JI 4WI' ~ LAl!~.. _... .T '" •• -:-':"Y- r ..,... '.J

...:~l
'-' j

w w w

.11 ;J,JI ,)0 -:-':"Y- .; 1 .J::7. .u-l

w

• lt1L.:. oJ

.r 1.1>.1 1 8

~ L~ ......:.:..1\ .J.,..Î... . - "".
w

1.0,U -:-,:".J-!, 4J L.:. .) ~ .1L;
w w

~ J~ ~:, .J!ï . .!"-)l1

J~ ~J ~ <...L.- .,r.l
•.......

w

fi ...,..:JI

w

..,.J.. [.j, 1 J...>J .j, 1

. rril j&.

",,-l:J~ 9.<.S J. .:.~ r+- . J '",,1 ~'Y; j&. 1.lA .)
".J ... ...

û '."";';' ~ 1.: ( 4.(.' r"...lI J.-) I:,!
. ,

..; .. ... .J ... ...

L... •.; ..,.J.. r~ ')\j '~Y.1 " ~ rl 'rl--J,. ...~

.. .) , .. .J

. .;.<;ll t'"'- 'i lf .; ;r t-'- "} ~I J. : JAJ ~:'11 ~ ~ c$J• .:r r+-J
.. .

.AI "";.Jl~ L. ~1 J..-I j&. .J~

. .:.~~ ~J.o ~J.lJ j.,.> ;,;. .u-~ :,.H~~ .l:a- ~ ~ ~~I .4';.1 la.

G...-,-! r 4)1 r:-.1 ~I ~1 W ",1 ;\ lS' : ;-,,-)11 J-. w-L>-1 !r-::-'-!. (.1

r~.1 j.l!1 ~1 W .!J!.l5'".1 . 0.rJ1 ..,..~ \j... W!.1 !AI j&. wJ..-i .J.,..Ll1

"'-J}

,
",,-'~: ","ritlen in left margin without points or vocalization.

• j&. ..,..;1 'i.1 : parùy blotted out with ink, written by another hand in the right
margin, vcrtical upward position. .

3 Blotled out except for the unpointed lirst letter (yâ') and the sign (V) for the
letter sin; the word is written br another hand in the left margin, vertical upward
position.

• PartI)' blotted out; not writlcn in margin.
• ....;;JI ...~:......;JI <...4.W ~IS; lapsus calami, the linalletter ofboth ","ords being

superfluous; could also be read .....:;;JI~ with no violence done to the meaning
of th,' sentencc; but compare similar sentences in paragraphs 7 and 9.

• .....::.,: mnd.
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(;EOI\(;E ~IAKI)ISI

..
-,.'.:S:!I 1.'..0;- W .!l:é1 • .:.:.î.r~.ll ...,...~ !.i.. J. \r~1 .} I.."-bol ~ ~ ,=:ll

•
!r.--.. ~.;<Jl ~j~i J. ,1';'" .} U.. ~ ~ .)WJI ~~ 2 I.~.. ~~4 -i:.J~

a r)'j~4 rL.ë:-':11 .Jo) .)WJI .:r ~;<JI ~ .:r"':'~ 'r)'j)l4 rW::..':i~ ril

..,..~I .:r ~ .= .:.5"" U ~.,.ëJ4 ;... .4-ül1 ;s-I.u-~ . W;:... ~ ,Ji.! ~..

•JL:)I~
., .

J- I;! ..... l:J1 r--!--' ~I 1 W ,~.ù.1 .~ .:r '.;fJ .u-I 01,;,• .!.II.l5'"J 11.

\ tt,.; ~ • .s';1 t~ ;")I.....JI !,..::;I W~ '0"':1 T~.,.. ~ .:.1 i~l; rL.11

j...i Lf , L:..".-:.. ~J r)ll ..,..0;4 L~ L.>-bol .} 6~ ~ J ,~.ù.~ J.<
_. fil fil fil

.~ ~t........J1 ':'4 '.;f".J0 JJ.:..~ G. L.>~.. ~~~ <.f"';~5"" .4AAJ1 .:.,.... <.uu.
... .... 0'" .. ..

,./ .r"T J 7.:;~ ~~ .w.. . ......).p~ r." 1.:. .:.,.... ~.I'""I LJ.-.:. !".1.... W
., ... ~ • ... 1

-.r-1~ <} .!Ji;... .)L..;)ll .:r ~J)l1 ~UI j..i;1 .:r~.. ~I .J: .1:-1 ...~
.. fII,J fil

• ...,..U..<:J! ~ t.L,;i ~ .Jo ~.G)I JI:j J .p .:;~ ~

rfO 326a) S:Je.. '-<~.J ~ .J,,;.î '~!r J ...,...t,.<l! ...:.J[;J,I ':'\.-:....'S4 .u-I Jlj .G.. 1 12.

JL..'I ...,....L...J zj)li JU1 ...,....L, "! ....i L. ,;f .s;;'ü ...:..JL.,:. I:.! :...,.....L.;,ll <}

.;..:s.. : Jlj .~.l::-i ,.l:-.. ;f.'~ ~ ~,;-!I ;;~ ;;1 ~! ,~~i I~..

. ' .....1 ~ ,Jl1l ...,....I.....J ~)I ~l JI .,...:.1

.j 1 ...~l:-'JI ~.. ,;")1...., js:J 1-:: .:.1 .:,-:.-1 : ~~1 ~!.I.J J Jw.. 13.

' ••UI ~ ) ~.u:: .:.=- .UI <J~

:.J J:.<; •~ jy': ':11 ~!,.JI "";).sr ..i.J~ : ~:'..)I ~~.J .j Jli.. 14.

1 .~:':"~ MS. The author's original sentencewas ~~J4 <:.:JI .;:...~ ;he then cros·

sed out the second and third words, replacing them with ~;<J4 <.:.:J~ ...,..t:.>:J1 but

forgetting ta change the "erb from .;,.~ to.~ to re-establish agreement between
verb and subject.

• I.~.. :~.. MS.

3 r'l~)'4: r/rJ'l'4 MS.

• ~i:4i1 MS.
• nlod.
1L.o.'!1: "'!" MS. "'.p.
, ':;")I....,:":.'L. :'115.
" "'h.... ,,.:..., ~,s;.,



•
- , -

Jll~ T.~B1IYA S ~IA!':{;SCflIPT ON /STI1.JSAN

,
. ,:,~I ~ ::-QJ J~ Lf ..,.l:i'l : JLO ~'.:lLt ~ or-.s~

. ~':' ~ 'oUJ •~~ ~;SJ L.....LI <Sr ~ ~J ~ ~I .,.,[-...1

,...;.,S'I .:;,} tJ)I : 4<-JjJ L) ..,.....,• .r:i ~ .:;: ~ ~I..J ~ JÜJ 15.

• ci.<..; .;1 ~~ .J1 .:r-:-i 1 l§.lJ l , ......L;.iJ1 Ji~ t:.,; Li.. ..rJJ ! W:.JI .)..J
•

..,.:l..;.,!! .rif ..t,.;~ ~ ~J . .J:.:;IJJ j<. <JLlI ~ .111 ~LëJI J.u:- ";J 16.
. . .

•';~~ ~J •~ .rI ...,..t......1 J...i5"" .JL....:..';'4 J...-A-JI 2 1\' J~I;II] .:;:\.. ~ .:.~t,

r : J';J . ..:.. J} ~ ~ JI pt !J; ';4 ~ .J}...~ o,?.iJ1 .JL...:-~I .'l'j'J

-
~l, : - ~LëJI LJI~J -!JJL; • ~L;.iJ1 J)

J';f-l:-'l' \., . èJ~ tu.: )' l, <s.rCi ~l, ;):; ..,. t:S:J1 0'

i'~ <.} ...,.,t:S:J1 .p.-~ "L...:-)l~ W Lf .~

. lL.. .uf. r 1:'1.r'--l1 .j ;".......11. .
'-:-"'- :.-J <:....J! .:.: l-=-';'4 .,,; l:.Jj L...J : JL; 17.

'::'--=-';'1 ~ 4~J c; ..;JI

j< J_....,~I ...~ ~ r;;;.,.
.J .:..:-J-1 \ -p ..,.t:..(JI 'pl

-
.1\ '.~ .,."",.:J.>.. 0"

"'::~ .... 1..:.,.. '-. . -
J ...-~I .::s' ..r.jJ • .....:il; .!J "";}}I ...,.,) t-i)li r~ ..,;) J Vi <r : r..L

...)J tJ)I "....c::,
•

. ':"~Jj~1 ~ ~(;.l'~ rG.ll1 1- j~ tL.-:1-' .!.t~ Y W L...J : Jü 18.

,;.j • ':"'j}1 .fJ AI JI .............,;.11 <.....<...JI ~"J .!J):' j.~ )1 .JI ..,-l"iJ1 .JeJ

. t ~'i-' .,,; !f-:..-I ~1

~S" j. ) ..,..,........: -" ..,..;A ":"J!,

,:,}_~ ~.:.rJ . ~.,,;ljl J-. .J.....~

•
...l5" j<. <.<.<JI Jo{ <r ~ , ...... l"iJI) • t.u.:)' 1)

,,1 ,Wh. .,...:.1; IP/ -p ) rr r->"J 3l'

1 The context requires the addition of this word, corroborated in the same
qU0tation cited in the MS on tI!liI al-fiqh attributed to the Taimiya family, Dar
al.Kutub Library. Cairo, V!"I al-fiqh 150. f' 179a, line 5 from botton of page.

2 .:.~!' ...\,.i< .:.~\., ...,.,ü..J1.r.lr: this insert is wrilten bl' the author above the line,

bet,,"een ..t,.;i) and J.,,<{, See Ibn Taimiya, Minhaj al-!Im~a, 4 vols. (Cairo: Dülaq.
1321-22'1903-04), pauil1l, where this trio of Hanbali jurisconsults js frequentll'
mcntioneJ among the disciples of Qadi Abü Ya'la. ,:.'
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GEOIH:J, MAKI>ISJ

/'<= .;}....., -UJ J. ! ...,.-:".<-ll ":',;'.> j. t.L.:!,IJ ~~ ~~ ?"JI '.)~l j~

. t.lI:t-' ..,..t.,.<J1 ":')1.> J<- ,~~ .;fJ ....;~~ "";.,..<JI j~J ..k ';.)l.:-"il
•

~ '" JA 1.iA : J:> <o:-U-I ~ ",.,-",11~ ~ ~I I.! ~ 20.
~ . .- - -i~lj ......,)1 ;j,."J ';.)JrLiJ)....WI::,,11 ....4! J:.. ' <:.-.JI .~ ~ ..k , W<JI. -
. ':;.r<J1 ~.Y. ~ ~J.,....JI .s~! j ~ ~ ,~) Ll-",j~ W!J • .,!.Il• .,i.J , <0:-\..1

. - -W 326b) ~I ...,1 JJl~ f~ l$" ,<J..JI ..,...;.:..,-=! LlL..:..':.'1 J..>.!J .;f .;-' I-4JJ 1 21... ~ .. .. ..
....~I ..;.JG: .;! ...; J~ <.!.i.!1 LlL..:..':.'1 ~u Ll!i •JO JJl.l5'"J • ~.;fJ <.!jl)~ c.?~

..,.t.-I ,J-J ,.wl~ c: ::";~I ..,.l-1 .:r J.,..u~ . .wl~~

J §JJ . ';j~)J LlL..:.. ':.'1 c: .j ~ J~tl , " •.•"-:; J.,A-li 4i::=- ~1

..... l:J1 ,j-J . .u-1 JJlI.. ..,....l.. .j Lî ,.wl~ jl.}"':" .j ..:,')\,:. ~~I ..,...l..
• _ w

;r ',)\j~ ~ 1..;1.-)...,' f~ JjJ • <!.JI~ j!y:- ~J)rl W)rl J.,i S- .:r
. .u-l ,J- ~~.) .!.C. $-: ,j- ...~l:J1 ,j-J .~J i...J1 ~ .; .u-I ..,.L-l

-~; c: <!.JI v-"~ .;....-:.:. 2 ['.;fJ) J:-" ~tl ~t,.;1 .x1 J..-.i.;.,1 "'-;UJ~

3 • .!JI1.. ..,.L.....l ~.l5'"J 'Llt....:..':i4
... 00/" ..

.r 1.... Ll~ . 44=- .,r.l ..,.L.....)r ü.;!". <!.JI ~.J8..;i ..,.tJ.;Jl...,' 1..1 22.
• tif .. ..

, .....;'. Il j. JJ...; J.•.h ~..-..:. t.....~ Ll.J.i.,~ '':.',PJ •r~ Lf LlL...:.."i1

-.f. 1.. ~ I.iAJ • ~1.. ~J } .br LlI.w ..,..oA:J1 '.1>,"" ..,..L..::;.I ~ ( Ll!J

.<1:..)1''; of. Lî 'LlL..:.."iI.j .':.'JOJ .jL<J1. .. ...
.4:-! !,i) a..J1 ~ t:J LlL...:.:."i4 J~ """ '.;fJ "'-;LUI .;:..JJ 23.

w w

JjJ : JL; •~ l, •. • :<J '~rJl <!.JI~ jy;. "i : -....-Jill .1i.lU~ -!,lU;. ... ~ . .-
JlJ ..ll.. .;tll.l ~I j. ~I ..,..~ Lli ..,..1:lJ1 : Llt.- '" .:,JI 4-,1".1 .i .u-I Jli- .. . .. .
è'- r)l5:J1 I....J : JL; • il...:. I~ Jl.- J -..ëJi,,:.J Jl.- J ~l ,.) ~tt ,.u~'

: JW .j.;JI V '=' - ')\j~ ~I ..;--: - 4.:;t.....! ...,1 f. JjJ : JL; • l, •••C:' <r­

I ':;1.-1:..;-.1 MS.

• 'J'}J: added for the context. The author had begun to v.orite something uter

the "'ord J.=-". but crossed Îtout.

1 JJlL.:~ (initial mim); another abbreviation by the author for Malik; compare
his abbrcviation for the same namc in paragraph 5.

• JI.-!: ..__11\15.
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lUS TAnll)"A S M.\SL:SCI\lPT ON ISTlI.lSAN

•
• ' • • ..' " ., 11 1.. 1.' .\
• . _'.J ~"'~..51 ~ :.,... ~.J ~ -..uo.; ,-oA~ l.S~ .:r r+-- :~.J ~ ~'---"

: -" . 4-a""';: j~ 'i : Jr')I1 .Jo YI- ... 'f.' .j ~j.;J\ .:rJ-\ y'1 l>.?ô J,jJ

"~~ j~ ') ':;)1 ~~I ~).sr j~ 'i ,:,1 ~ .:..5"' .....t,UI" .u-l J}J.. .. ., ..
-,;\;" \ J" W) .u-l )'Ô l..1 .......t.:. ~ <J ~l.ô ,a.J\ '" ,_,~" ":'"':'~ ..,...J

- .1 .. ..

.~ Jr')I\ ..... t,,; !l.?- J,jJ • rWi pl .j Jr'):\ .....\.,j ~ ...,.:JI

..-Ji : ...I,ï .:..~ : JLi.i .:..t-:-'i4 l, 0 • • <= j!,>- ~ ë-' .Jo ..,..\..:-1 ~.iJ.1 24.. , .
: - Jlii ~.!.ll.c, 'i .Jo--..s;':"" ~ : J,.i ,wJ) -é.1)1 '-!I"J .j .u-l JLi J,j

• • •J J\i ~ . ...»-L...l\ J ~L-....!I J~ t=-I" ~ .:..t-:-I.Y' W!.1 J.,..; tr ..... l:A1I

.....;l,:. ~ J 4; ...,:," <r è: l. a..n~ 1 < : J:i : ..,..~I
• ••

~ ':"}.,.ë.:. J,j ~)t.1 . Jr')t\ l:i ~ ..,..:JI ';';I~' J" W) .u-1 .J'ô l..1 25.

'uJ> . J:l-'-! ~ ,~ .:.. ~ .:..1 e-U .....l:J Jf ,r.1 .....l,.i ,r ':"L-:..-'il

2 <• ..,..tLlI y,1 ..,.;;t;

.:r va, ';'" Il J .....L:JI

'-') : .:..)~ 'r-~.1 ~ ~\, .h
J'~ 1 ".

• ...., 0 • ... J~

'-') C~ .. ;'-l:J.\, ~Î.:Jr J='~ ~ ~ ru ~ ~.Y' W! t';J1 lu" 27.
• .. • .1 .. .1

•.i.ti ,:.,1J...ll1 .:r ",:>,..JI" ,;ll:JI .:r ~ ~ ") \f'ui ~).JI ~/."". \.r..i .;:sI
fil ....J III fil III

!ll,l; '•.,..J.I ,jWI .:r ~ ~ \fjJ' .~, ~).Jl l.~ • ~\..ij4 Vd, 0;,."4 'jl.,..;
.. "," .1

• ,:,;r.J,\ '1" .WJI ;r .....1 oC.< 4! ~ '1

;Sh . <J..,::-ll ':"J~ .....".....:.11 3[~] j~ .jj .Y'.1

,r-i ~Wl" .,.'j.J1 ,r-~ .1.1..- .:.~r,.u-~ ~~1 ..,..L....,.,I
.. If .. "'.. 111.1

~I' "'1 '1 '1 ." 1,:1 ,. ' ' .. "Ii « •J" ~ • .J ...., ~ "'t'" ~ ......,.,.....- ~

•
:~'al _~'=' _..a:.!l ...';J'~ \:,! L....i .L..J..!I :r .;Ç ,)'ô J,j ~WI ,)'-. \f.lll 1.1.0.1 1 26'. ' .

• Jr')'\ ...-\.,j ..... ~!\ ~ ....;J~ 1-') ~ ~I" . ..,..:JI r-Ü..; !,JLU ,J......'i\
.. ........

w..1,ï ..j'Y";'.Y' : .J•.!.,.ë.:. ~p" a.;WI J>- ~ J.1):1 L.~ • ~.1 'Irzll ~
• •

~ J hiL: 'i} .....UI ...~ ,)'"". 1.1.0.1 • t4-fl" .......:J~ ~U.Y'.1 • J......~I\
• •

•~ 1.J 'i} ':".1)' J.".J •<WI

, Right margin, one Hne, vertical upward position.
• Right margin, botlom of page, horizontal position; added later b}' the author;

meant to follo",· ,he last Hne of fO 326b.
• ~: added because of 'he context. The author had weitten ~~

"hich he then crosscd out, withnul rcpl.cing jt with ~.
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GEOIlGE MAKDl51

..j.;~1 :..~ J.'[ '+! ~ ..;JI ~~I .:..~~tl , ;,. '11 ~)JI ~ tl)1 C~ 28.
- . -. r--f .j- ;.ri~ ~ ';Ç 4'~ ,..,..il:.J1 ..,..t......i .L.w L.:-- ':l ~..lS'1

,.1 L' - .,. '1 ·-l:ll ·7'1 1. ,.~.7 '1 ~,t(f
C

3270) ..............r--- ../"J ... .....r .rU" ......, v ..,..I~I I.u. .j J::.A..:l~ 1 29.
.. - ~ ... ... ~ ...

, ••":;11 "'-';J .':l~l ~I <!.JI ~ ..,..lL;J . ';lZ':l4 ~ • ,;;. ;1 .;.. .~
.. ~... .. ~ .J

"=' J~ );. J.,.<J ~I I~J .4J . ~~ ~.1 <!.JI J=.I~J ':lI, ..,.,...JI ~.1.
../" .;JI t..-iJ1 •..l.,.... .;....;tl I~J r: . .J-,jj rJ ..lr"11 .j- lA~.1 ......:.JI .).,.... ~

1 - ."

J-)'I 'J""" .;.... J .;....;~ ;'J.1 .~ .:.,.U.I ~I •..l.,.... .;.... .j tl;J1 •..l.,....

~J':.} 'JJ .lor .:..!,.<] ':l Wk. l, a. a;: .iA: ':l ill ~J" JL; .ri .~ .::..ü.1
. r-J.....1 ~ J )II .:r)ll : rJf ....U1 t L..;-~ ..:.J L:': .!.,>J ,t.l.; •~ 1-4i ft c:JL.. . -
.Ji .j- ;.rt .!i' J ~ ').r.1 .';.,.<JI ':-':"x .;.,.I aJl .., p. P;.-: ;,}~ # ~~

..... .. ~

• <"J)l1 ~)l1 ......l. l, ..~ : Jli .j-o J'; "':..... I.u.J •.r-i.- .
'.1.?~ L.J • ;lJ1 ... d ••;..: J.,.<!I L 'JI ~. ':l .....l,l!I ..;...lL;..l1 .JL..:.-':l4 J.,AJ\, 30.

~! ;'.SJ 1. .. ...wl ..~ t!,;i ~, ~ J.,....)l1 .r~ ~ ~I ..,..;Ifll .j-

... 011 toi lOI MI •

: 21 "....; '" U~~.-1 ;lJ1 ~:Y." .•_ L~ a.J.1 ci a a;.-II 2 1 ,-
'-,r- l,.;~.- 10"._ ,r.-. ~.. J. ""' .'.. u .. ~

.. .. '" .. J ... toi.J..... .:.:' ~.".:.ll .;."lll :..~ ( J A ';"""";'.1 <1-,.:.:- .:.,j tl 01 ;lJ1 •.u. rl 3I.

»-~ ~~I T~ .~ .Jtl ~.l!1 Y' I.u.J • .J..~ l. .........., 1-4i lA.lfJ ....; ·;"-11

~ ~ ~i r~ l. .j »- i (JO.1 • r"J;.~.1 <.ë.::- .,r.' ..,.. t......i .j-o ~ .j- ,} t.o~J

$.. • .. lfIl ""J '" ....

. lA ")I~ ;,5' ......:JI Lr;JL. I~p '~!)4 ':l1 4=- rW ( •· .. 11 aJl .J~ • I.u.

j~ ..~L,.<!~ ~L:JI pl ""';JL. 1~1 ~ i Ll , lA~L...; ~ j~ ill ..';..lL. I~! ~~

. tL.:14 .~L...; ~

'j C. 1-4i .wl ..l""" ~ ... a; a~': ";:';.L.;- ~.1 ........-al il, .::.j5'I~! C~ 32.

'J""" .j ""' ti: ;";.1 '..l.,,- ." ..,::.; •L.;- 1.1 Ll • t.o.lfJ ~~I ':lJ J. ,»-1 .~

.J~ ':lJ ........,....uJ1 .JJ~ .~:Hi pl .loI.:.. ~, ,} J:l~ ~ ( ~ 1..;d:! §J ~...,:.'
•

. 4)1 ...1.:. ~I W! :!,J lj ~.lJ1 ~ .j- l.u. J. . s:- -.:.J~ ........,...u.. ~ t,.,.....,.

1 Two or thrcc words which rcmain illcgiblc for me.
, :'I!od.



1
. l$ 4J-.:...1 .Y.

~::gal .J;(.,i .~ .;) '1 .!,-- .Jl;;~1 : .J)_~ ~ .......-'"""'"'1 ~ .J~~ ~.i!IJ 133.

:.:. )l'"''<~'''"' .:rJ ~~ 1 .4:<i "-:i tJl::! t. r~ I.i:. ~J • ..,.,;-"9,! Li; ~I .l>-i

>J r)'1 ~1 ......~ ci![;..l l.:..r-'- .:.~I .l>-1 ~J ~~ J< L.,....:.. ~

l '11 , .. ..r~ ~

- ~ - ...
.~ 1+ ...~ ~ .JÇJ.,....JI 0- ~~I J< t.rJ1 J, jA T;I, .r)'1 ~~J 34.

..~.:..; IS" '.sr)'1 J ,;I,JI ..J ;L...itl f"4 i.:.~ l.Jol~~!

, ~;r ;r I~~ 'iL.~I ~ .J4 ,:,:--yUI .r~ . .r:ll ~4

;)1,.....'1 J ~~ i~~ l.:...,....;... ~i ,L~ !,Ï.... LJ~ j...,

- ,
J ,;I,JI pl kJ
<,:.~ «.;<JI ~ .:r
I~!J ,I,S'J [J I~!J

~ .;JI " .......; Ô .J).{J . Jlli «L;! ~< ~4 ~.r-'- <....,!UI ~".<JI ô .J~J. .'
:..~ 7 .J~J 6. 0 4!:.. ;:'.' ~ '~J 0 :..Ji<! l.:.~ ~I oÛ ~J~ .:r J<
..-~ ll..r .1.;';! .:r : J"';, t:...,....;... <';.!ÂI J .:f.rJ.1 0-J ~ {'"L ~I .1,.r

• • •.tr-'il ""'-! J,; .; i .J".J..: 'i t-l:J1 J ';.t"~; L.... ~J . Jl,4 ".; ..1 ,":,l:f .}

.)~ ::.. r ..-~ ) ~ .lü.4 ,,:,rall ~I ~-,""",",I r!.' .,. ~J 1-4> 35.

1 l"i"~4: followed bl' .,. at the end of the line, then.bl'':'':'" at the beginning of
the next Hne.

: ':'J4 J: J..::J MS; this verb is rcpeated bl' the author more than onee in
this seeti;n, first in the singular then modified ta the plural in arder ta put them
in agreement v:ith the same verh in the marginal note; this is one of those he
failed ta modifl'; see others beIo\\'.,

3 L,:.~: author's repetition.
• Lcft margin, three Iincs, vertical upv:ard position.
s .)~J: moditicd hl' the author to agrec with the same verb in the marl-:ina!

note.
• hor. XI.IJ, 40.
, .)J~J: ...t..: J l-JS, \\"tittcn tU'iec, once at the cnd of the linc, and again at

the hcginninp of the ncxt Iinc; the aurhor faiIcd la modif)' this one.
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.
<t':"

t

If' 328b]

'.i ';i .,1......1 • .... l.:i!\' J-.:-!-I ~)rl .J.~ ~ ,:,i wl ~ ~ ..fi-!. : Jli
J

"::".;JI ;j,)r\, wJ~1 ~ );.:JI J.-,i l....)~. i...: ')J ;l.:. ~ 4 lo 4 ..,;~~
'" .. .. ..

':'J.l;..;. "l' .J...~I J, ';}J .r~ll <...:)11 .J";} (:lrJ ..-J{ .;.u JJ":".l;. ..;llJ.\, jW[, .;~I
..... .. - ~

':1 U.. :'>).i • <!':I.u4 ~ lo 'iJ , ...... l:J1 ~ ~ Ir' ,.l:... ~ 'i lo J....:.l4

';,J- ;::J j})~ ~ ~ ~ ,:,t.: .~ 1';) t..:~ .Jt.: "-! ~~':II j~

:'>!J ., ü,.J; .:s .:.s::. Li ,~I .....1 ............ .r ......~I ......~ .w ~ ü§-

• .,....')11 .J:!J 4 ';.;L<JI Jall w.rJ ~

t
• w

ü,:.....r- yt......lf., 1J~ .t.WI .J'~ ..... t.;,P .s~1 .JL..:-'il Y. I~ 36.
..

~ w,...;!1 w.;j:..1 :.J~ ""-;WI .,?,; ~.:ul y. I.tAJ .21"";}J .......1 yl......l .J' .;:;tJ
.. .. w

':11 '1 4• 4-':' j~ r ,fJ • jJZ Ir' ,<WI VA! .;.: J"; ' •.'1.1 J .J'J • J~)rl ......1,;
• "". w

J~! ....-.1 ,J.;I.<11 JI C4- 1~ .JI .l;. 'i : J~ lA;}J VA! .;.·11 .)~ ~ ';';~

•• J _ ... •

.:.:-:-::1 ;.,..\ .} .;.JI r-l. I;!J . .,....'i4 .;L<.! ,f JJ4 ~I .....4 {.:s] ü~1
-- " ... "

;.,.. ~~ ..;.J; r l.u .;...J I.t. .;... ~ .:s ü.,s:.J1 .J~ .J1 j~J .,....')11 ~ ~ rJ
w , w

roi ~ ü.J-(JI ~ "w'-':"JJ ~I ..L.-l J .;.JI ~ l';)J • J..=l~ 'il 4
" ... ... J

~I wU'\ ~ .1, ..; 1;.. -.;l; • .J.; .s.iJ1 ..~ .s.,;1 1-4i .;.)'1 j '.1\ .1.,
...... 0.> r .. .. "" ..... rS""'" ~

w...~...;.'4 1 .i.,:.i ~ I.uJ . y !J~ .,,; ';)L<JI -!J':'J ~1 .üpl '';.,..-1 ~J

,H .l.,.:..1 3 j~.J1 ~ ':'[ll] loJ ,., .l.,.:..1 3 (:WI ~. 4:i ':'ll Li •.*'~ J ;')!'!'

.'~ ...... YJI ~)r 3 j-j.J1 J,J 1.<. w.l ;..,; y '.1: r loJ

.. ... J .. •

J .;;.\1 üu....J1 ." ~.;.,..-11 .~I r-L..: .JI lo) d yl,J1 l.u J.<.ëJ 137.
...J.. ... " ""

L.. rW4 ~J • L....t:-o ~[, r-l~ ':1 .JI lo!J ,~I;;I ~ .JI lo!." 't.rJ1

w

,J'.~"l'[, "':'-j,:,.:.. "l'I ) ,.~"l'\, J'L•.:JI ~ J:l.l!1 j~ ,:,1.Y'J ,u .4ll!1 ~

. 4.- ..... [, ~ (.".t: ':1 )

1 J.~: sic .\15 (instead of the plural).
• \,'ords crmscc.l out by the allthor leavc a certain awk\\'ardness in the text

(rcp<lÎtion of ,he cunjunction fa'),
3 r),-I!: uscd thrcc tim ~~ in the passage, \\'rittcn ~I thc first t\\'o, j)l.J1 the

~i~. 2]4



~ I.JO .. Il ..

.r l.~; ...l:.. ~)~i ~.1. :.J";.Ji

• ci.<; .}- ..,...,;.:.. ~ .j'; .r::-./ ~~

l

J n:-; T.~nliY.~ 's ~IAl';{JSCRlrTO~ 15TII.'5'\N

_ _, .J

.~ I.i.) . ~I~ ~I ;" ~ .., J.1' .)~1 ........., .j pl ~ .;. Jj)'i,; 38.

.:...; ':'1 ..;". .,; .. r~' r-)I -<;) ,,~'}I ...,-.<; <.ü:Jl ~."ll ~1 if:'" .;. ..s",'- ... ... ..

.:-.; W .;~ .l...o::k ~1 ':";b 'i~1" ~I ~I I;! : J.,tZ.1 .~ ) ~.A
~. .J .. •

~; .J ;,.......JI jl rW .,.,)11 .}- ;".11 .;..jb :"~)11 ~I I;! d tU:~1" ..,.iJ4
• W .J

. ~~ [;.)1" .Jb ':'j.1 '.Jf .}- r~
,

l'kJ .......1 .:r ~1,,)1 ..s~! 1.l>.1· 39.

, i~".. ':'b':'! .,....,WI.,..1 ,~I ~.)!,ll

· o-<.UI ';,w" ~ Jli.1 . "?-,,WI ~.)!,ll J~ p....J1 w; .,.,~! j "'.r" 0 1 •.l>.1. _.. .. ..

• .!.! l. .:r .!.l!:, J:j.1 .;..:.......... ~ i~ 2.,r:1 §.J.1 .;....,1~ 4iJ 1.,:. J. ~.1

r-L(!I ..:.....~ ty :r .r ...4.1l;} t,-'JI ..s",~ 45'";; .~~ '1 .Ji .,1 : Jli ~.1
..... w s

• ~:, ~.l.i. :r § .;.~ ~ l-. ,)\...>1 u. ..,.;.;1.... ~ ...,;!". .:r
•

..:... ~I ,;J': .;r.1 • .,.,)'1 c: ~ ;:;; ~ <::l!' ...... l:JI ..,.,,;Î r~1I .,:..;b 1:'!.1 40.
. . ..." .

. ..sj) J.1I .......wl j~ .;r.1 . 4 1 c: .41 .}- ~ '1 .J4

~:, ~; ~(j ,~)11 .}- ~ ""'J":".1 ~ ù"~1 : .J}A .,!.II~ .J)lllJ~ 41.
.. '" lM ...J ..

•.;_......J\ •.i. J.J~ ~ r+"" .Jb 3} l-~ ':'J-~ Wj ~~ ...... l:' .si : JL<"j • ....,;JI
•

""->:"Y- 4 I~ .....,.;JI 1... '.,f.- ,:,lS:J .!.l!:' .Jb}.1 • d:' t*" ..,...:l.1 •• l:.~. ) ~
... ..J .. .1

• r)'1 c: ..,.,)'1 .}- ......l't!! ~1J.J :r ~) ..,;) .... .,....,l& J' ..,..lY . ~ .;Ui; ..;U-!
•

~:, ~ t.1 • .J';}I ~I :.,~ ~ (.~ '::"[;))).1 <) .J..lfJ1 r')\,..! .1I.l5"J 42.

':',;, ..;,;." .:.~ r j~ • 4- ..s.,;1 JO L.. 4--l.;l<. .w~ ~ ~ ,~ ~

l.J,j 4")1.i..; ":-":".Ji ~I ..,;\L:.lli • U ~ 4.iLë:; 1 ,:,b ~ j,J 1 t.o.Jf,J cJ...t<:J1.... .... ..
.:.~ ";.A '1 J, Lr. f- t-'~I ,:,~ • w.. IJ.f40 ..;~ ..,..o.<.:J1 .,).".... ~ r I~!

.:.pl "';'~.:..:.I ~ ,~ ~ ..:JL>: ~ ~L.:. ':'[j.;~1 .Jp ")\; . oJ,:tL..:l1
.~ .. .. .J

.}- ~, ~:, :"5'"~ ";) .;i ~ .J~. 'j')l1 ...,-.<; ~ ~.;",.....JI "';'")1.:.:.1 .}- J:l,

1 Kor. II, 233..
• ~.I: mud.

'}: mollo

• 1-4; ; .l.t' MS.
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CJ:ORc;E ~IAKJ)ISI

-, , ... ,
:.:r .;1 1'1. ':"1) i "1\ ,

~~ f ~!."~ ..sr . -J" ~.
... ~ , " , ... ,
;;! ..s.--'.. J 1'~

,:,1 ..i--; r I.u 'iJ 1.La ~-! f ~J..f....

\~': ," L<JI ,l.A:-I . L' .''1..;' ..r .. 1 • - l..,,4.CJ !J

1 < • ..,..~I c:' .....L<. J~

, .,....)! 1 ...,...<..; .J 4.;1;.i1
•

. l.t-l!F-1 J-.. '.>I:-J. ~~

..!JJ~ ~ J:I~

~..IL.... ~ ..,..4! J"'; .;.- lL.J ) 43,

r)ll ~ I~! ..,..l:l!1 4.i"H;.~. r\; . .:,-:..:;

[f" 3290] :,~ 1oU..I • t.~..1 .;~)'\ '..1""'" .J::! ";JU!I .k-)! .;~ ':li4 JI; .u-k 144.
... w" 011.. 001

JI- :r a.J1 ..:-.>- I~! ';~~I pk .~ l.lb..l .}JlI JJl.iJ! 4W1~ ,:,,4
w w

~i l.aJ • .)"~'il ~= ~ J-" .;.lJ1 ..,..l:Al1 ';y~ : Jü tU..l ,}j~ o.Ï..Li

':':~)'1 1';'" 5~ . 'J•.s::;i lf ? J~J ••JI-..1 ~WI .~-l1 ~.l.J1 ';1.....:..":11 J-"

. , (; ,, .f"r J:!. ~ 0 J .,.....J' .J::! lAJ-;..1 "!Ji <J ,;.,! J ...:Jl>.11 ..,..l:l!' :r u J~ (...1

~J .J ......,J Ji; . J"""JJ ..1 )J ...lyJJ ';'1 .;~ JI .c.::...: ':li .;.l.J1 ~1.rJ~ ,,~
J~ , O~- ,J-- ...... • ,,-.1 _

2. 0 ...L'I c..: .;~ 4 r-'L. ~ J!I :r~ !,,<-r 1tS'r ~ rio : t JI; .liJ • T~l t.rJ\.. .. ....... ..
J.- t.~1 ~ J. 'jJ .:k J.- t .. l;1I ~ f ..,..l.,.ul .;1) I~! ~i .!JJ~J 45.

t :,... ...::",;, ~ p l Jo l:.. ~ ~~ ) ;""'1:1 .!JJ~ ';\)1 <sL <.fJ.J ,..; .;.J.I r/"
w. w

..:. -j$:. ..,...:JI :r. <.fJ . ..,...:J4 J... :r T"..I.l... .;S'" , ..,;..~ ~ r........, .;.J.I .!JJj. ..

'l' ~WI .wl 5~ .lJ.; '::1; ~ .::.-:J 4Î1 ~ J:l. J.,....JI ~ J .wl .!JLj

... • III" •
~ :,~ f J.r<J1 ~y. .;.~. ~ ..,...:JI •.1>' .;1 ~ f ':"l-i • ..,;l.ë:;'il J:Z. .. .. ..
':'J"~ .:..i -" ,~T ,.;..... 4WI ';J"<"; .;1 .i~ ~ ,4WI.Y' .;..LI .!.U~ .;1 JI

w W

.;.J.; .:.:; l, •..1 \...... e:J-. .:r pl J;l...;. ':)L.j 3.i::.:-J u.J1 ~ .;.J.\ ~j

.i:.:.,.-- '1:t:.: .;l-i ~~ .1 1 l,..l:.. ci; .;,.. lA;!,. .;L..:.-'i1 •.1>' .;1) ';!.J 46.
• .. W 1

...... l;.ë!1 !J; .li .;~ -jj ........)1 .!JJ~ ~lj J-<- 4JI.LlI ....h)!~ .!JJ~ ~.; JI
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1 Kor. V, 7.
1 ê".1: last letter eut of[either by binder's scissors or through natural wear of

folio's edge.
1 Left margin, beginning at line 17 of the folio (331a), two !ines, vertical

upward position.
• Two or three words (?) eut off by binder's scissors or through natural wear

of folio's edge. r
1 Partly eut off.
• Top of folio 331a, three lines, horizontal position, upside down.
1 Right margin of folio 331a, two !ines, vertical downward position.
• Right margin and lower part of folio 331a, one line, horizontal position,

tuekcd undcr last linc of the page.
• Top of folio 330~, one linc, horizontal position, upside down.
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Co

1 Right margin oC folio 330b. three lines. vertical downward position.
1 Left rruugin of folio 330a. two lines, vertical downward position.
• Written between lines Il and 12 of folio 330a, one line. horizontal position,

upside down; conclusion of lengthy marginal note begun on folio 331a, left
margin.

• This paragraph begins on Hne 18 of folio 331a. •
• l1ncertain reading; if a cognate accusative. then it should have been-,:?l.i,

verbal form II rathcr than IV.
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246



1·

t

- , -
IIl~ TAnllYA 5 ~IA"U5CRIPT OJ>; 15TII.t5AN

.
~_,:",;" • ~......<.:.:I .:.W ~J ",:""-"l;.!1 ':'J' .!JiWJ .!.l!:' j5"" : ...l:ï . ':fJ .lI-1.~.i. Y

~ ,
.,.. \ .• 1: ~,-,.1 J~, ·'olJ. ~_J WI"'" . \: • ""1... ~ .r--i. . .r.'J " '-' . _ " "':""-" ~'.r.'J. 1./'''-'''

jc..:-i .!JiU1 .~ ':'p . .:..w~1 ...:.iJ ~ f~ l, ~I' I.i.aJ • .!JiL. J~ ,~
.

~ .,\....:.'1 J.y4 <,lu. .~ ':'!J • ..;.JL;..l1 J.WI ci lf ,~~ yu.J "r"-'
.. ;;, ,1

• .!JiUI ~ V JWI .!'~ .~y ..:1,)1 .!Ji:, •.i;.4J

. '::~':"J .,,; ,..v- J li ~r ",:""-"WI ,:,~ J+.i ~ o!.llUI ~J I:,!-, 94.

) J '1 ,J ~ J .*4 LJ~ ..;..,.5"J • .J ..v-;I 151 ~I J .*y!"
... .. ~ ... ~

~" ;)~! ~!,J~ . .J rlJô lb ':'l-i . uo"..,..s- ~ .~ a..sb.:J J.)' ;1 .L:..-H
• •

. 4-:k ',4.i '1 4 , ~ ;',. 4.:,,-- .!io:-J .~T ~ ~ ,J.w4

~ 1.... -r.'J ;;;,1\ ~J ..,#~YI :,,) V)I" ~,J;.t l;) ..,......l .J-=-Î J.,..ï L:~ 95.

r:Z lf , ~L: . ....!li I~ ".::w ......"J! ~~ ,:,1 .;,-::.-1 [§JJ] ..,.~I J-i!H

! ':'J i.....li ""':'1 14' ..;.JL;..l1 .rL,.iJ1 .:.~ ",1 ~ •~~ <f. ~G ~JJ.
fil 011. fil.. '"

. ;.:-~ ~I) ~I ..;.JI.,:. I:,! ..,.YJli 'i!J ')JlI ";~WI ~J ~ .!' ..,..; J~
tII ..... loi

~:.:01 .J_'"t~1 J.,..ï ~ <...WI. 'UJ ,..;tz'it,; ..,..:.Il ..;.JL;..l1 ~I ,Li L.l 96.
.. ... "" ..

~;J .......L,.i!1 .;.JLo:- .w ..,...; I.L.J .~;.... ..;~~ ':I! <WI ~ s "'J-': ':1

C! V;'1 ~ 1 .rL,.iJ1 J! '.;}ài ':iJ "': .!J!~ r+'"' ..,.,J "~,J Ijl tJ;JI 01 .r~I "

, J.,JI J J.J-Il ...,;.~YI J t,J)1 5~ \ ...,;.~)'I .:;,) "'.>-".) ~J~1l ~ ':'.,>.;. ,:,l

..f~I .!J!l. "'J' .;;YI .!Jill J.!.I ",1) .;; 15~ ;).J)J . .;1' .W15"" Ali ,W!J
•

• cil; J ~ 14J..i . tJ;JI ..:.~ 'r.tA! ':1 .;11 §J . '-:'J~ .:t. 1A:.:.I I.l.J
... ,.. lIlI

J J.J-I .:.1 lf '~J 4S1J"J 4SL.J ~~ .j ,...,;.};t J <:.ols UjJl ,:, l-i
wJ III III "tlII

t:b] .'.:;1 ~ I:,! ~I .!ll.llJ 1 • J:l; ..,J-l '" 1lf , JJi ..,..)11 .L.J . ryi J c.~ j.,ll
• •

• c.WIl ...,J-!" . c.1.AJl1 .,....L...J 'i ,";;YI .,....L..J ~I "'p 5 ~

1 ~I I.i.aJ : MS w.p., shou!d he ;")11 I~J or hcttcr still J[,j)'1 ;"ll~J since
a superlati~'e, npt a comparative, is needed.. ,

2 ~': modo 2 ~:u...... MS.
• Cf. Kor. XLII, 40.
" ':'J~ ')' ,:,;~I,J~I: MS w.p., wrillen aho\'e the Iinc; the preceding words

kJ '} .:,.) were e\'idently meant to he crosscd out.

o 2~



~. Co' .,., l,:. 1:

...- ,l"\ '-

~': ~: 1:.'- \,,-

"

" ~

f~
•• 0
ç, ..

"'­-t~
,.l!
-0Pla

~

1\)
.l;="
OJ

,..

. ~ r! -:. c.' • .c.' ~ ~ f' t· t.!.,
~. 'L 'f" :t ,~ ::- ~. ..- ~ C. Lo.' ~ ~..~.. \;~' '.., /:. .\ -.. l"'-"""\." ..... ' '[ç, - (..,
~ 1. -;t e' e f-' '\. ç' - \; i;:: 'C, ~.
1.. --l c- ... 't; 'r_' 't.. ..r. ... ~ ~ c-

r ~ 1\. ,Z' t ~ (.. . ~ '-.~ ~{;, n. .o['c.... -: ·c.,~fil". ·r-·t.;.' "\ .r. l' ~~. ~. ~ ..-
~ t 0: '1:- <t 10- r<' ;, 'i. '...' r ç,._,. 1 • e- • .1

~ ~ i ~ c-,~ ~ ~. t' ~ ~ o~ ~ ~
... '> • I;,.r.. oL! r 1~ - ~ t c..
~. Il''' ~.~. . ~ - ''-0 . -c ~Ç'I I~. -: . I.l.
.- 1:: 1;: . ' c. ..... • ~ , . 'r.-:- t.: ~ r
Io. <:;. \i' • L. lt.
. { -i ['., ~. :t· \'.. 1-" i -.:: r r- '.

0['" ~. l '... '.~. ~ \ .... , 1'..

t.
. c.. r.. r-. ., - c.' t.: ,,' ~. c.. r '.., •

- 10 ':1.) ~. .~ t oL! - '.t .~
- L.. - ._ r;t li . .;- !- ~ L.-=- [,e;. .. '--,
\. ,\ ,~. . ~ Ë ,'l- f c.. "\ t lJ. l" oÇ, .fi. •
r. }. 't.. 1:: '- 1; 'L r .~ .. _~. ~ t: ~
1. 'Se.,~ 1 [ ~...... t p'". {;, 1: c.. l '[,. .s. " 'oL! ". ' f //\ ...-- .... .;-
.1. - - f ~ , '-. - 10 • (

Ç::~ ~ S."[r,; - ..........\ 't..~ ~ç, v-
.t •..: 1 t. t ;;: n. 1-' ç: .... rr. .. t. ~ .. ,[- .(; '. .... ·C ~ t. ~1 .L 1; ~
ç,.'~ ~ c... G: ." ~ c- _ ..- ~. .s-' ç,.

1: ... r,; ~, ·f. c-- -"'): " ..• '- .. ,r c.., ,''''' 1-' .... (. f \0t' • '- - y. ~ 1. •
10- ~ t,- ·l. n ~ -.c.- '-~. - ,\, fil t ;..
S .: 'h r,; ~ ".... r ,); :: t 1 ',~ ~ ,~' • f ~. 0:-' '{

.~~~.oÇ,' ~ .. ~~. ( ~l~'~: ~.t.
_ 10 't t: ~ .r fr.E. ç~ f ...ç ~ ~.~. _ _ '- _ "'." .r' t;';'..", ....

..
e.- (..

f, ~t-. bç .
1 . ~• ••

.. ot..' ~ l- t.~, ç-
G:t. ~ ~

c.. - L' ~ ~ ••

~ '1.,. ~L '{. ~ ~ l-
I;. .~. 10 1-" [').

- l·..t: 1If r C' .r:..'" 10. 0 c.. cr :..- .r; ~: . Il; - E
"-! - (' -10- ~

.e . ..' 'l~'.e
~ li: T'.r' .C ~ ~ -
.. f. . .. ç;; e.• ~. q 'F
0: ~c- ~••

.. • li ., ):t oC.' f- '1:: ~~ ..: 1. ~E ".'i- -\..., ... t l ,

- - a. •
("'(' ~ - -::

... '- r_. .. • c- !f.1 tl
• '= 10 .t: ~. ~ :r.--: f;
r. ~. t '
'\ .c;.. '- c.' 1 ~. E' t-

'- Ir- 1<: ...... oL! r. .... •"'\ e.. _ ~." ..

'f.: li f: ,~ .~ ~ -: ~
-'1:: . ,~. '.' ç ~

':'-k· -r.. .. - [: c:-: 'l 'i c-
\L ~ _.... -:. 'L ~.
t, If. ~. or 10 " ~

.C .....~, oL! \0
1:- • --..l
10 c...~T-. 'f~'

\;:1. ~.' 1.'p!J

t.. k!:' C F.o.•t,~..~''''''f, .r .:,'.1. ~ti:'.l~:.l.~' .
"'" ~.J 1. . • - '" • '

Cl

8
::>
Cl
rr:
;::
>
:>:
S!
V>...

1.



.. , -
1Ul" TAI~IIYA S MANUSCRIPT or-; ISTII;ISAr-;

.. r 1. _ ~ ~ ;;; ,1

· ../.':' .Y' 1""'.--=J1.:r ~-=' ~! ,.;,! ..,..L:S:J yw .~ .Y. '(~ "i ~1 ~1 5!.1

Lor-- ~,jJ1 ~l; . ; ....1 .if JJ, ~ t: J .r::' ~!;JI .?/i l .!JI.iS'".1 103.
M M

~l:.,.; -i.lJ\ ';';}I ;r..J" W! l.i•.1 . j ~ "i .;.;)\ Ci-.1 ........1 ~! :!,Jli .~I ;r
-,1 -.1 '" -,1" ,1 ..

• ...,..;;.1 :'-J;; ~!;JI .?/i~ .""-.J!. "i.1 :'-J.J!. "i ~.lJI..J".1 •~ .;.;}\ j.1 .;.-
~l ",1 .. J ,1

'l' 'tl,JI (li.. (Ji! 4J ~~I .!JI:'.1 .. ""-.J!. "i.1 ~J J! 'J tl:-! 'J <i.lJ1 .;.;)~

• ';';}I j.1 ~ JI.:.!
", .,1 ..

•J.I3o] j",-! "i ~~ ,:,S' ,~I I~ ...,slS:J1 Ci- j~ .,..L r"l.1 <J. .u-~ 1 104.
", .. ,1 a ",

· J\..ij"i4 :'-J.J!...J".1 . tL,J1 ~ ,:,1) t.r ~~\ ~ ,:,~ J! ,~l:S:J1 .r .:e-

~) j.;i Lf ,~ t~ ~I "'":! t: ;r j.;i ~~\ ~ -.} .1A,..;I Cl .:,5:1..
.. ,1.... .. ..,

L. ....J~ ~ ~ ,:,1 " ';'1 Ci- .Y. "H Lf .r)fl .r::'.1 • ...;.;.1 tl:- cl 1
III .. .J .. .J

••~ J;!- JI .w ....J.r"<..1 W1. ~ ':'1..J" ..:.~I Ci-.1 ,!;__ ':'5"
M M

'4~ ":'.1....,..l1 t:!;Jl..J".1 •.;:'4. ~ L..tW ~ 4W ~!;-JI .?.;'~~ 105.

,!,-JI .?J~ .W>JI 1.1; i:. .w Lf , ....li.. JL,., JI ,./ z:!fS ,~~ ,:,1) .!,--
M •

.:....,11 t:" .F'- t.r ,.;~ ~I .;.- ,J.~illl j...J .J.rocl' .J......j u ,t..~~.1
•• III.. W

, ...l!I jA 1 t:1r J .:..~1 J.,.:-JJ '..J".J" W! ~~ ~.J" ,J..lJ1 ~l-..J~ • ;~~
,; loi....

;UI (,;;;JI .w ..~ ~J z:!;-JI ",,1 .J! <,f~1 .:>!-i .~ ~I .;.- J~! )

!W ("'.1 . ~L.....J\ .:r '~~.1./ .!JI:' :;s lill .~I ~ Jk-!1 .~ ~ ':'!.1

·",rJl .:r

",~4 ..:...;5"~! ~!;JI .?JS'I ~)! ,':.lJ1 j.1 ~ ,:,r W!i ~I ~~ 106.

X W; . ,~I .:r ); ~!~ ~")UJ4 ':'."..L11 ~ ~ ~I .!li:' ,:,1).1 • ':.lJ1 j.1

~~4 ~ç ;r ~I (."...J &1 t:!;J1 ("';1,1 ;L....1 , ,J."-'~ J;!- ("'XI JL....1 ,':'."..L1\... - ..
.?}i l .).•a; ~.)~! ,(-}..~I J;1 J':'~ .Jrl.).....J1 .lJI;r.,..!~ , ...li!

•.i.> ..:.J,:., 1.. : JW w.... r-L ~I '"L Ji .Y. '.::.:. \;J4 ;.r~ "i 1.i.>.1 • ,4+1.:r

. ~JS' ~~\ ('" l,;r Jt-.i~'1 ~1 C . ~;~I '[,J ,j.lJ\ 4L:-, ~! (} JI,
M W

• ~!;J4 ~ 'J \.J...1 • ,~1 .:r l:lJJI ~L.a; J~"il j<. '-4i

l .1;t:..: !t...-L MS. 249



<"EOI\GE ABKDlSI

..,-'...) -.Jj .,<-Ji .} <"...~ ~ ~.i'i j.l .~~ JJ'; ;r ~WI .5~ l. C~ 107•.,

.:". El) . J.r<!' l.r.i -*' ",:JI ;WI ~J ,jl-:.,..'11 .:". lloJ .jtJ; l:.. .:;....oni!
1: .J~ j.J .~w ~1 ~4 4 l:.o ~ ':'~1~ .~4 4 ~1 ~ ~~~

a.",:

If 333b] ."i 1.~....,..... et) . ;"'yLu ;1.)1 51 ~ i~ , ':'~!'J .v-l.:r .y ~U.I c-1- c::: Jlul:
.;y.4 J~I "':".1 llo • c-).I llo J'f-'='

4-~1 l...k) , <f;':" ~!J .:L!I rW ( : J~ .;,1 C!ï c::'-t "':".1 C~ 108.
~ ~

fu.<J \..1 ,~.,...JI .lo .;f ."i c::'-I rY 4 I~l llo .~ ;"'Wl ~Jri» '.).,...1I .4!' .•

· c::'-4 ;t.. .lL.ëJ ~ ~ i:J1 ~.i5""J • c::'-4 ~ iY '1 .:,1<J1 .lrwk :~ Cjj·
.- j • -

. .r.-U
'
~~~ ~.".I e!,ll .!ll;J • ..,..t"AJ1 '1! J,i. t

."i ';"'}I .j '..-':"~ lloJ . Ih~1 ~ ~J.<Jl = ~ W! ~~ 51 i.tl..J 109.

j~ l. ,:,1jJ1 ."i ...-:li <":-)1 ~ ) .,;...JI J ~.lJ1 ~ lh~! ).; I~! ~~ . .,Lll

Ji.; = '::.ül J.-i ~I~! ;r è:' ~!, .,.,t:S:J1 ..j ~ ( I~!J . .!.lJ~ .r cfl J-.-
· ~l:J1 J~J <;L-.JI ~ Y "';.1 . 0 1 .lt. ...:.Jt>: ..,..lJ l:.. ~ r ~l ~~l

L.)jl; -WJ • ..,..lJ '1.1 tl.>:! "i) .;..; '1 4w. ."i ~ -rY ~ ~ ( ~.lJk .
.:i .3 ..t .HI .~~I :~ Jli) .;,,:..,...... of :~ 1 JI;J .~ J...I Jf .r ~.r.t;

.•.JÇ ~J .r al.4 ~')\:Jl J!,i~~ .

.!.lJ~ r+" ~ "JL.:; ~I ~ '::.lJ1 j.1 '~~.Jy.; '1" JI; .:r J.}J 110.•.
~ M W W

· l.t.. LJl!J1 .:r ..,..,l;.J1 .;,~ ~ ~ 'W}J-,< ..,..l:Jl .:r .JÇ JJJ . ..,..l:i '1) ..,..; '1
.. .1.. _.... ..

~ 'J .;1~ U... ;"1 J; .:r j;j .~I I~l ~ \ J; ~1 ~~~.".1 ..;,!,-,
•~ ~y- r "JJ r"J}

•
.:..1,.; IllJ .;.:.JI J~J 'JJ.<JI Jt..- ~ J;<JI j.. L.t;.. .:..t.~l ...,..4.1 111.

l.JfJ d';'" ."i ~~4:- ~ ~I .:;...; "';.1 • J~)I ~ t.4 "i L.J ,UH .~~

lloJ • .!JJ~ .1;.1 ..,..!r~!J .:..l.01 .j ~L.:..:-\ ~ ,Jl.;-J ;.= ~ (.1 c.i-=':"\ 111
~ ~

~) • .!~~ ~ ..j .UI ;~~ t'. ..,..l:i '1.1 tl.>:! '1) ~ '1 .;y . ...,..~I ~

l;.!k.. .:..4,..<J1 J ,UI .~~ e l. ~\, ...,..l:5:Jl ..}
.. ..... • toi.

~. _...1 ' .....~ ':". \ .:r .:-~ L. dl .v-li <-.iJ Ji .'ùJ ~~ J.l.; 1~1\..!J > 112.

l 25°



- , -
IB~ TADflYA S ~lA!\:l'SCRIPT 0:-;: ISTII~S .... !'<

I.i.tJ • ..;.f :.)L<5" ..,.w JLt. ':Ï ...:.'i... .J!J • ..;.f~ .JD L.li .J1>':"y . ,::'.JJ~ ......~I
.. • l ..

~ ..;-? ~L.<5"" ~ :.hiJ . c-Iy J ~ u-I ",.lil YJ • .u-l <r .:..~~)1 ~I
,. . ....

4-i !J.l; .).l; ,Jo .:..S" .!Jl~J •~ •.; 'i :.hiJ . ~I J~ :'p-J •~I
• • •

, ~I YJ ....rJl J.yl> <1 JI J'.:ll JJ.l:.l1 .),w W l:.oJ • trJl J .,~ ) J.1.l:.l1

< • 2~I ......1.,Al1 ..:.Jt": 1.. l:.o .r.l.i ••;U;; J lf
• •

.L:. .j' .;'1 "';L....1 trJl j;LëJI ,Jo .f.,....;J~ i"...J1 J!'" ..,..4 - ..,..1011 1.i.o.1 113.. . ,
:.' J...1 .j, .w. ~ . r1'-i .:il~ - • r')\...'il ë~ -.:... ":'.r' ",.lil J...~I y - rlS::-~I

•
• ,J1, J.J. j.

1 Right margin. three Iines, vertical upward position.
• Right margin, four )ines. vertical downward position.

GEORGE MAKDISI

Harvard Univernty

251

J



t

252



Explicit, [0 333b (Z- . -. ahtrlya, J/ailll:ï' 91)

253



(
BIBLIOGRAPHY

Arabie Sources.

Abü Yüsuf, Ya'qüb b. Ibrahim. al-Radd 'aIli Siyar al-Awzlfi. Edited by Abü
al-Wafa al-Afghani. Haidarabad: Lajnat I!}.ya aI-Ma'arif
al-Nu'manïyah, 1357/1938.

___.Kitab al-AtMr. Edited by Abü al-Wafa al-Afghani. Cairo: (n.p.)
1355/1933.

___.Kitab al-Kharaj. Cairo: (n.p.) 1352.

Abü Zahrah, Mu!}.ammad. U~ül al-Fiqh. Cairo: Dar aI-Fikr, 1945.

___.Malik: lfayatuhu wa 'A~ruhu. Cairo: Dar aI-Fikr, 1952.

___.Abü lfanïfah: lfayacuhu wa 'A~ruhu. Cairo: Dar aI-Fikr, 1366/1947

Amidi, Sayf al-Din. al-I1]klim fi U~ül al-A1]klim. 4 vols. Cairo: M~~~)a'at
Mu~tara Babi al-l;Ialabi, 1332/1913. if,'~:;

. /,-~'-i :~

Amir Badshah, M. Amin, Taysïr al-Ta~lrïr. 4 vols. Cairo: Matba'at'
MU~lara Babi al-l;Ialabi, 135111932.

Ash'ari, Abü al-l;Iasan 'Ali b. Ismaïl Maqalat al-Islamiyyïn. Edited by
Mul;ammad Mul;y al-Din. 2 vols. Istanbul: Matba'at al-Dawlah,

~, 1929.
......

Bannàni, 'Abd Ra1)màn. lfashyat. On the margin of Matn Jam' al-Jawami'.
Cairo: Matba'at Mu~tafà al-Bàni, 1937.

Ba~ri, Abü I;Iusayn. AI-Mu'tamad fi U~ül al-Fiqh. 2 vols. Edited by
M. Hamidullah et al. Damascus: Matba'at al-Kathülikiyyah, 1964.

Bukhàri, 'Abd al-'Aziz b. A1)mad. Kasf al-Asrar 'an U~ül Fakhr al-Islam
al-Pazdawï. 4 vols. Istanbul, 1308. Reprint. Beirut: Dàr al-Kitàb
al-'Arabi, 1394/1974.

Ghazàli, Abü l;Himid. al-Musta.U('rmin 'Ilm al-U~ül. 2 vols. Cairo:
Matba'at Bülàq, 1907.

___.al-Shifii al-Ghali! fi Bayan al- Shabah wa-'l-Mukhil wa-Masa'il
al-Ta'li!. Ed. al-Kabisi. Baghdàd: Ri'àsat Diwàn al-Awqàf, 1971.

____.al-Mankhülmin Ta'liqat al-U~ftl. Editcd by Mul;ammad l;Iasan
Hitü. (n.p. n.d.).

Ibn al-Muqaffa'. "Risalah fi al-S~labah," in Rasail al-Bulagha'. Edited by
Mul.lammad Kurd 'Ali. 4th edition, Cairo: (n.p.) 1954.

Ibn al-Nadim. al-Fihrist. Edited by G. Flugel. Bcirut: Idarat al-Tibà'at
al-Muniriyyah, 1970.

254



)

Ibn Rushd, Mu!)ammad A!)mad. Fa!il al-Maqal. Edited by G.F. Hourani.
Leiden: E.l. Brill. 1959. Translated into English by George F.
Hourani; (On the Harmony of Religion and Philosophy). London:
Luzac and Co., 1961.

Ibn Taymîyah, Taqi al-Din A!)mad b. 'Abd I;Ialim. al-Qiylis fi shar' al­
Islami. 2nd Edition. Cairo: Matba'at al-Salafiyyah, 1375/1956.

___. al-Fatllll'a al-Kubra. 5 vols. Cairo: Dar Kutub al-I;Iaditha, 1966.

____. Majmü'at al-Rasail al-Kubra. 10 vols. Cairo: Dar al-Kutub al­
I;Iaditha, 1966.

____."Mas'alat al-IstiJisan." Edited by G. Makdisi
Arabie and Islamie Studies in Honor of HA.R. Gibb, Harvard
University Press, 1965.

Isnawi,'~iamal al-Din. NiJzliyat al-Su'l fi Sharl} al-Wusül. 3 vols. Cairo:
Matba'at Bülaq, 1899.

Khallaf, 'Abdul Wahhab. 'Ilm U!iül al-Fiqh. Cairo: Matba'at al-Islami
al-N a~r, 1954. ··'",CC'

Ma!)bübi, Sadr al-Shari'ah. Sharl} al-Tall'cfïl} ll'a'l TanqïlJu. Istanbul:
Matba'at Busanawi, 1304/1885.

Mahmassani, Sobhi Rajab. Falsafat al-Tashri' fi al-Islam: (The Philosophy
of Jurisprudence in Islam). Translated by Farhat Ziadeh. Leiden: E.
l. Brill, 1961.

Malik, b. Anas. al-Mull'af(a', Edited by Fuad 'Abd al-Baqi. 2 vols. Caira:
Dar I!)yà' al-Turàth al-'Arabi. (n.d.). .

Mu!)ammad al Khuçlarî, Bik. U!iül al-Fiqh. Cairo: Matba'at Istiqamah, 1934.

Nasafi, Abu Barakat 'Abd Allah b. A!)mad. Kashf al-Asrar fi slzarl} al-Manar
2 vols. Cairo: al-Matba'at al-Kubra al-Amiriyyah, 1316/1897.

Pazdawi, Fakhr al-Islam A. b. Mu!)ammad. U!ilÏl al-Fiqlz. On the margin of
Bukharî, Kashf al-Asrar. 4 vols. Istanbul: 1308. Reprint, Beirut
Dar al-Kitab al-'Arabî. 1394/1974.

Qaçli, Nu'man. Iklztilaf U!iül al-Madlzlllzib. Beirut: Dar al-Andalus IiI
Tiba'ah, 1393/1973.

Qarafi, Shihab al-Dîn. Adlz-Dliakiralz. Edited. by 'Abdul Wahhab Latif.
Caira: Matba'at al-Kulliyyah al-Shari'ah, 1961.

Riçla, Rashid. Yusr al-Isllim. Cairo: Matba'at al-Nahdah, 1956..

Sarakhsî, Shams al-Din. al-Mabsü(. 30 vols. Caira: Matba'at al-Sa'adah,
1324/1905.

____. Kitüb al-U.~lÏl. Edited by Abu al-Wafà al-Afghani. 2 vols..

255



Cairo: Matba'at Dar al-Kitab aI-'Arabi, 1372/1952.

Sahnun Ibn Saïd, al-Mudawwanah al-Kubra. 4 vols. Cairo: al-Matba'at
. aI-Khairiyah, 132411909.

Sha'ban, Zaki aI-Dîn. U~ül al-Fiqh al-Islami. Beirut: Dar al-Kutub, 1971.

Shafi'i, Mu~ammad b. Idris. al-Risülah. Edited by~ad M.
Shakir. Cairo: Matba'at Mu~tafa al-Babi, 1940. Translated by
Khadduri, M. (Islamic Jurisprudence: Shüfi1's Risiilah). Balti-
more: The Johns Hopkins Press, 1961. '

___.Kiliib al-Umm. Edited by Mu~ammad Zuhri al-Najjar. 7 vols.
Cairo: Maktabat al-Kulliyiit aI-Azhariyah, 138111961.

___. .Kitiib Ib(ül al-Isti1]siin. In Kitiib al-Umm.

Shahrastâni, Mu~ammad b. 'Abd al-Karim. al-Milal wa Ni1]al.
Edited by Mu~ammad Sayyid. 2 vols. Cairo: (n.p.) 1961.

"
Sha'labi, Mu~ammad Mu~tafii. Ta'li/ al-A1]kiim. Cairo: Matba'at

al-Azhar, 1947.

Shatibi, Abii IsMq. al-Muwüfaqüt. 4 vols. Tunis: Matba'at al-Dawlatiyyah,
1884.

___•. al-rti~üm. Cairo: Matba'at Mu~tafa Mu~ammad. (n.d.).

Sli;.wkaiii, Mu~ammad b. 'Ali. Irshiid al-Fuhül ilü Ta1]qiq al-}Jaqq
min 'Ilm al-U~ül. Cairo: Idarat al-Tiba'ah al-Muniriyah,
1347/1932.

Shaybani, Mu~ammad al-I:Iasan. al-A~l. 4 vols. Cairo: (n.p.) 1966-1973.

Subki, Taj aI-Din. Tabaqüt al-Shüfi'iyyah al-Kubrü. 6 vols. Cairo:
al-Matba'at al-I:Iusayniyyah, 1906.

Taftazani, Sa'd al-Din. al-Talwi1]. 2 vols. Cairo: Matba'at al-Khayriyyah.
1904-1906.

Tawfî, Najm aI-Dîn. Shar1] al-Arba'in. Printed as Appendix to Mu~tafà

Zayd's Thesis; al-Ma~'laIJah fi Tashri' al-Islam. Cairo: Dàr al-Fikr \\
al-"Arabî, 1954. :i

Turki, 'Abdullah. U~ül Madhhab Imam A1]mad b. lfanbal. Cairo: Matba'at
aI-JamÏat 'Ain Shams, 1394/1974.

Waqî J:Iayyan. Akh~ür al-Ql/ljat. Beirut: (n.p. n.d.)

Zarqa', M.A. al-Madkhal al-Fiqh al-'Am. Damascus: Matba'at aI-Jami'ah,
1961.

___."Dall'r al-Ijtihad lI'a Majal al-Tashri' fi al-Isliim," International
Islamic Col/oquium Papers. Lahore: Punjab Ulùversity Press.

~56



(1960): 44-65

257



Sources in European Languages.

l 'Abdul Rabîm. The Principles of Muhammadan Jurisprudence. Lahore:
Law Times Publications, 1963.

Aghnides, N. P. Mohammedan Theories of Finance. New York:
Columbia University Press, 1959.

Anderson 1. N. D. and Coulson, N. J. Islamic Law in Contemporary
Cultural Change. Lahore: Law Times Publications, 1979.

___. Law Reform in the Muslim World. London: AntWone Press, 1976.

____."Reforms in Family Law in Morocco." Journal ofAfrican Law
(1958): 146-159.

____.'The Syrian Law Of Personal Status." Bulletin of School of Oriental
and African Studies 17 (1955): 34-51.

___.'The problem of Divorce in the SharÎah Law of Islam: Measures
of Reform in Modem Egypt." Journal of the Royal Central Asian
Society 37 (1950): 169-185.

___. Islamic Law in the Modem World. New York: New York
University Press, 1955.

Ansari, Zafar Ishaq. The Early Development of Islamic Fiqh in Kufah with
Special Reference to the Works of Abü Yüsuf and Shayblinï Ph.D
dissertation. McGill University Montreal, Canada, 1966.

____.."Islamic Juristic Terrninology Before Shiifiï: A Sematic Analysis
With Special Reference to I<.ùfa." Arabica 19, 3 (1972): 255-300.

~_c::::::

Arkoun, M. Review of "Etudes de droit Musulman." By Chafik Chehata.
. Arabica 20, 2 (1973): lOO-lOS.

Arnold, A. and Guillaume, A. (eds.) 17ze legacy of Islam. Oxford
University Press, 1931.

Baljon, J.M.S. The Reforms And Religious Ideas of Sayyid Ahmad Khan.
Leiden: E. J. Brill, 1948.

Brunschivig, Robert. "Rationalité et tradition dans l'analogie jurido-religieus
ehez le Mu'tazilite 'Abd al-Jabbiir." Arabica, 19 (1972): 213-222.

___."La théorie du qiyiis juridique chez le Hanafite al-Dabüsî
(5/11 siecle)." ln Orientalia Hispanica: sive studica F.M. Pareja
Octogellario dicata: edited by J.M. Barral, vol. 1, pt. 1: 150-54.
Leiden: E.J. Brill, 1974.

____.."De l'aquisition du legs dans le droit Musulman Orthodoxe,"
Mémoires de l'Academie Internationale de Driot Comparé 3, pt.
(1955): 109.

158



Chehata, Chafik. EtlIdes de droit Musulman. Paris: l'resses Universitais
.. de France, 1971.

___. Chafik. "L'équité en tant que source dudroiÏ I;anafite :
StlIdia Islamica 25 (1966): 123.

___. "Logique Juridique et Droit Musulman." Studia Islamica 23
(1965): 7-8.

Coulson, N. J. A History of Islamic Law. Edinburgh: Edinburgh
University Press, 1964.

__" Succession in the Muslim Family. London: Cambridge University
Press, 1950.

____. Conflicts And Tensions ln Islamic Jurispnldence.University
of Chicago Press, 1969.

___."Doctrine and Praetice in Islamic Law." Bulletin of School
of Oriental and African Studies, XVl1112 (1956), 211-266.

Esposito, J. L. "Muslim Family Reform." Islamic StlIdies. 15, 1
(1976): 36-39.

Friedmam, W. Law in a Changing Soceity. London: Pelican, 1984.

. ~
l~;

Fuller, Lone L. The MoraUty of Law. New Haven: Yale, 1970.

Gamal M. Badr. "Islamie Law: Its Relation to Other Legal System."
The American Journal of Comparative Law. 26 (1978): 34-45.

Gibb, H.A.R. Modern Trends in Islam. Chicago: University of Chicago
Press, 1947.

____'. Muhammedanism. New York: Oxford University Press, 1962.

Gibb, H.A.R. and Bowen, H. Islamic Society and the West, vol. l,
part 2. Toronto, 1957.

Goitein, S.D. "The Birth-Hour of Muslim Law?" Muslim Wodd,
50 (1960): 23-29.

oldziher, I. The Zahiris: Their Doctrines and Their History. Translated
by W. Behn. Leiden: E.J. Brill, 1971.

____,. "The Prineiples of Law in Islam." The Historians History 0L
the World. ed. H.S. Williams, vol. 8, New York: 1904, pp.
294-304.

I:Iallaq, Wael. "Considerations on the Function and Character of Sunni Legal
Theory." Journal of the American Oriental Society 104.4 (1984):
679-689.

____. "On the Origins of the Controversy about the Existence of

259



)-

Mujtahids and the Gate of Ijtihlid: Studia Islamica, 63 (1986):
129-141.

____."The Development of Logical Structure in Sunni Legal Tbeory."
Der Islam, 64 (1987): 42-54.

____."Non-Analogical Arguments in Sunni Juridical
Qiylis." Arabica. 36 (1989): 286-306.

l;Iasan, Al;unad. "The Legal Cause in Islamic Jurisprudence."
Islamic Swdies. 19 (1980): 247-270.

Hava, Lazarus-Yafeh:Contemporary Religious Tbought Among the
'Ulama' of AI-Azhar." In The 'Ulama' in Modern History. ed. by
Gabriel Baer. Israel, 1971.

Ibn Khaldün, The Muqaddimah: An Introduction to Histon'. Translated
from the Arabic by Franz Rosenthal, abridged 'and edited by N.J.
Dawood. Princeton University Press, New Jersy, 1969.

IqbaI, Mul,lammad. Reconstmction of Religious Thought in Islam.
Lahore: Ashraf, 1965.

Juynboll, Tb. W. "l;Iadith." Shorter Encyclopaedia of Islam. Leiden:
Brill, (1961): 116-21. .

Kerr, M. H. "Rashîd Ri/;ia and Legal Reform." MusUm World. 50
(1960): 99-108.

Khadduri, M. Islamic Jurisprudence: Translation of SMfti's Rislilah.
Baltimore: The Johns Hopkins Press, 1961.

Kruse, Hans. "AI-Shayblinî on International Instruments."
Journal of the Pakistan Historical Society.

1 (1976): 90-100.

Lammens, Henri. Islam: Belief and Institlltions. Translated by Sir E.
Denison Ross. London: 1929.

Laoust, H. "L'influence d'Ibn Taymiyyah." A.T. Weleh and P. Cachia
(editors). Islam: Past Influence and Present Challenge. Edinburgh
University Press, 1979. pp. 15-33.

Liebesny, 1-1.1. "Stability and Change in Islamic Law." Middle East Journal.
21 (1967): pp. 16-34.

Linant de Bellefonds, Y. "Immutabilité du droit musulman et reformes legisla­
tives en Egypte",

en Egypte", Rel'lte international de droit compare. VIl (1955):
5-34.

MacDonald, D.il. Del'elopmellt of MusUm Theology, Jurisprudence and
COl~stitlitiollal Theory. New Delhi, India: Amarko Book Agency,
197.:>.

260



,> Ma!)müd, al-I;Iaq. Muhammad 'Abduh: A study of A Afodem
Tlzinker of Egypt. Calcutta: Little Flower Press, 1970.

Makdisi, G. "Ash'ari and Ash'arites in Islamic Religious History:
Studia Islamica. 17 (1962): 30-80; 18 (1963): 1-39.

____'. 'The Significance of the Sunni Schools of Law in Islamic Rcligious
History." International Journal of Middle Eastern Studies. 10
(1979): 1-8.

Makdisi, John. "Legal Logic and Equity in Islamic Law." The American
Journal of Comparatil'e Law. 33 (1985): 63-92.

____:Formal Rationality in Islamic Law and the Common Law:
Cleveland State Law Review. 34 (1985-86): 97-112.

.)

Margoliouth, D.S. "Omar's Instruction to the Kadi."
The Journal of the Royal Asiatic Society. (1910): 307-326.

Meron, Y. "The Development of legal Thought in .Hanafi Texts."
Studia Islamica. 30 (1969): 73-118.

Muhammad, Muslehudin. Philosophy of Islamic Law and the Oricntalists.
Pakistan: Islamic Publications, Pakistan. (n.d.)

____."Islamic Jurisprudence and the Rule of Necessity and Need:
Islamic Studies. 12 (1973): 37-51.

Mu'in Din, A!)mad Khan. "Shah Wali Allah's Conception of Ijtihüd."
Journal of the Pakistan Historical Society. 7 (1959): 165-194.

Paret, Rudi. "Isti!:lsan and Isti~lii!:l" Shorter Encyclopaedia of Islam.
Leiden: Brill, 1961, pp. 184-186.

Rahman, Fazlur. Islam. Chicago: University of Chicago Press, 1966.

____. Islamic Methodology in History. Karachi: Institutc of
Islamic Research, 1965.

Schacht, J."Pre -Islamic Background and Early Development of
Jurisprudence." Law in The Middle East. ed. by Khadduri and Lic­
besny, Washington, 1955.

____,. An Introduction ta Isalmic Law. Oxford: Clarendon Press, 1964.

____, The Origins ofMuhammadan Jurisprudence. Oxford: Clarendon
Press, 1950.

___. "Fi~h." The Encyclopaedia of Islam. 2nd cd., vol. 2, pp. 886-91.
Leiden: Brill, 1965.

____."Islamic Law." Encyclopaedia of Social Sciences. V11, 344-49.
New York: MacMillan, 1932.

261



t ___. "Muhammad 'Abduh." Shorter Encyclopaedia of Islam. Leiden:
Brill, 1961, pp. 402-407.

____."Theology and Law i~ Islam." In Theology and Law in l.\!am. Von
Grunebaum, ed., WIesbaden Harrassowltz, 1971. pp. 3~23.

Shehaby, Nabil. ....Illah and Qiyüs in Early Islamic Le!\al Theory." Journal of
the American Oriental Society. 102, 1 (1982): 27-46.

Spectorsky, Susan. "Atunad Ibn I:Ianbal's Fiqh," Journal of the American
Oriental Society. 102, 3 (1982): 461-465.

Tyan, Emile. "Méthodologie et Sources du Droit en Islam
(Isti1}sün, Isti~lü}J, Siyüsa Shar'iyya)," 10 Studia Islamica (1959):
79-95

'Umar Farüq, 'Abdullah. Mülik Concept of 'Amal in the Lifiht of Müliki
Legal Theory. Ph.D. Thesls. Ùniversity Microfilms International.
Ann Arbor, Michigan. V.S.A. 1978.

Yesey-Fitzgerlad, S.G. "The Alleged Debt of Islamic to Roman Law."
The Law Quarterly Review, LXYll, pp. 81-102.

Watt, W.M. Islam and the Integration of Society. Evanston: Northwestern
• University Press, 1961.

Weiss, B. "Interpretation in Islamic Law: The Theory of Ijtihüd."
The Al1lerican Journal of Comparative Law. 26, 2 (spring 1978):
199-212.

____. "The primacy of Revelation in Classical Islamic Legal Theory
Expounded by Sayf al-Dîn al-Amidi." Studia Islamica. 59, (1984):
79-109.

Zysow, Aron. The Economic of Certainty: An Introduction ta the Typology
of Islal1lic Legal Theory. Unpublished Ph.D Thesis. Harvard Uni­
versity. U.S.A. 1985.

262


