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Abstract
Liberalization of textiles and clothing was one of the pillars of the Uruguay Round under
the WTO aimed at promoting economic growth, development and alleviating poverty.
For over 40 years this sector had been separated from the established principles of liberal
trade stemming mainly from protectionist sentiments. The new regime established by the
Uruguay Round aimed at integrating the sector into GATT on the basis of its
strengthened rules and disciplines in furtherance of its general objective to liberalize
trade. This change in international trade rules is a phenomenal development that is bound
to have an impact on trade in other areas. The paper explores. the liberalization process by
analyzing current trends in the textiles and clothing liberalization process. It identifies
opportunities and also highlights challenges the process presents to participants in the
sector. Although no precise picture of the trade following the full integration can be
drawn at this stage, there are some indicators of potential winners and losers explaining
both the praises and condemnation in the liberalization debate from the various
commentators.
From the beginning of the integration process, one question continues to loom: will the
developed countries fulfill their promise to fully liberalize the sector or will they fall back
on it. The outcome of this process puts the entire trading system to a test. The issue then
becomes one of whether the multilateral system can demonstrate the ability to enforce its
own rules. There exists the necessary momentum for the complete integration of the
sector. Alihough the road to this goal has been and probably will continue to be patchy
meeting hiccups along the way, with caution I reach the conclusion that the process will
be completed according to the original deadline. This however, should not be the end of
the matter; more needs to be done to ensure that participants in the trade gain concrete

benefits and that these be evenly distributed.



Résumé
La libéralisation du secteur du textile et de I’habillement était un des piliers du cycle
d’Uruguay tenu par I’OMC dont le but était de promouvoir le développement
économique et la réduction de la pauvreté. Pendant plus de 40 ans, ce secteur était resté 2
Pécart des principes établies du libre échange, étant essentiellement soumis a des
principes protectionnistes. Le nouveau régime établit par le cycle d’Uruguay a pour but
d’intégrer ce secteur dans le ‘GATT’ afin de le soumettre 2 ses régles renforcées et a sa
discipline et ainsi contribuer & son objectif gé€néral de libéralisation du commerce. Ce
changement important dans les régles internationales aura certainement un impact sur le
commerce dans les autres domaines. Cette theése explore le processus de libéralisation en
analysant les tendances actuelles de libéralisation dans le domaine du textile et de
I’habillement. Elle identifie également les opportunités et les défis qu’aménent ce
processus pour les opérateurs de ce domaine. Bien qu’il ne soit pas possible & cette étape
d’avoir un portrait précis de ce que sera le commerce 2 la fin du processus d’intégration,
il y a néanmoins des indications qui permettent d’identifier les gagnants et les perdants
potentiels ; ce qui explique aussi qu’on peut a ]a fois entendre des commentaires négatifs
ou positifs au sujet de la libéralisation du commerce. o
Depuis le début du processus d’intégration, une question reste sans réponse: Est-ce que
les pays développés vont respecter leur engagement et libéralisé entiérement ce secteur ?
Le résultat de ce processus constitue un test pour tout le systéme de commerce. L’issue
permettra de déterminer si le systéme peut faire respecter ses propres régles. Le
momentum nécessaire pour compléter I’intégration dans ce secteur existe. Toutefois, le
chemin vers cette intégration a été, et sera probablement, semé d’embfiches. Avec
prudence, j’en viens 2 la conclusion que ce processus sera complété dans le délai
initialement prévu. Cela ne sera toutefois pas la fin, il faudra faire plus pour s’assurer
que les participants dans ce commerce voient de vrais bénéfices et que ceux-ci soient

distribués également.
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Introduction

Before the mid 1980’s, integration of the textile and clothing sector into the
General Agreement of Tariffs and Trade (GATT) disciplines was distant from the minds
of bureaucrats and politicians in the West but more so from the minds of those in the
Third world.

The sector was governed by bilateral arrangements and was treated as a special
case outside of the aegis of the GATT. What started as a private arrangement between
two nations (USA & Japan) translated into an international norm and developed into a
unique regime, which was meant at first to be temporary but ended up acquiring a more
permanent nature with consequences that continue to characterize the sector and have
shaped the structure of the trade to this day. This special regime shaped the trade in a
manner that was in complete contradiction with the fundamental principles of the
international trading community and more specifically, the doctrine of free trade (liberal
trade framework). Members were already violating Articles I and XIX of GATT by
taking discriminatory action. They thus sought a multilateral agreement on exceptions to
the GATT rules.' The effect of this was the creation of the Multi Fiber Agreement
(MFA), under the GATT umbrella despite its openly discriminatory characteristics which
violated the rules and norms of the trade regime.? The regime stifled trade and fuelled
emotions and tensions in trade relations, crippling economies of countries that had
considered textile and clothing trade as an opportunity for advancement in their process
of industrialization.

Maintaining the regime required enormous amounts of resources in terms of
policy and finance to sustain the increasing numbers of uncompetitive industries i.e.
industries that were not able to face up to the challenges of the changing trading regime.
The regime also had the effect of influencing the direction of resources within the sector

by encouraging countries with little or no comparative advantage to continue operating

! Sri Ram Khanna, International Trade in textiles. MFA Quotas and a Developing Exporting Country,
(New Delhi: Sage Publications,1991) at 22.

2 Geoffrey .R. D. Underhill, Industrial Crisis and the Open Economy: Politics, Global Trade and the
Textile Industry in the Advanced Economies, (New York: St Martin’s Press, 1998) at 6.
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while new ones joined in and maintained some level of productivity but only as long as
the trade and the system was artificially manipulated.

In 1986 however, there was a general realization that the system had not worked
well and that the time had come for Members to right the wrongs that had previously
taken place. This led to the move towards bringing textile and clothing back into the
multilateral trading rules- a system it had shied away from for so long. The negotiations
that led to the decision for integration of the sector into the GATT were not smooth and
this fact is illustrated in the outcome. Also significant to note regarding the results of
these negotiations is that they reflected the mood of the two negotiating camps
throughout the duration of the negotiating process. Developed countries on their part,
sought to come up with a regime that would be acceptable in their home countries while
developing countries, due to the many unsuccessful attempts towards freeing the sector,
were so preoccupied with the possibility of yet another failure and as a resuit settled for
an agreement that promised an opportunity of liberalization even though the benefits
were still tilted in favor of the developed countries. Therefore the result was that
developing nations took on more obligations in other areas of the international trade in
exchange for the promise made by developed nations to liberalize the textile and clothing
sector.

This analysis of the progress of the liberalization process of the textile and
clothing sector is written a few months before the deadline for the complete integration of
the sector into the multilateral trading system, which is on December 31, 2004. This
change in rules governing the sector is a phenomenal development since the multilateral
trading system is subjected to the possibility of witnessing a change of regime i.e. the
shift from quotas to tariffs which is evidently of benefit. This poses a substantial
challenge to the multilateral system and puts its credibility to a test. Equally important is
the economic performance of the trading nations since there is a great deal of uncertainty
of what the situation will be after the old regime has been dismantled. The goal of this
work is to analyze whether the integration process can/will be successful. This will be
achieved by analyzing the various developments i.e. the implementation stages, legal and
economic adjustments; that have taken place with a view to evaluating whether these are

good indicators of the commitment to fully abolish the old regime.



The following section briefly describes what the chapters comprise.

Chapter I introduces the textile and clothing sector by highlighting its basic
features. This will be followed by a discussion of the liberalization process pointing out
- its fundamental features that have informed the discussions and developments in the
sector. This discussion of the process of liberalization features throughout the work
because it has taken center stage in the debates and will illustrate what the possible
impact of the process could be on the entire trading system. An examination of the
operations of the GATT and World Trade Organization (WTO) is therefore important to
determine how the liberalization process has been set in motion. Emphasis will be placed
on the WTO and the opportunities it offers through its rules-based system will be
discussed with the aim of analyzing the effectiveness of the organization’s rules in the
furtherance of the liberalization process. The chapter will also examine the WTO
Agreement of Textiles and Clothing (ATC) to determine how the WTO has so far
performed in the textile and clothing liberalization process.

Chapter II focuses on the process of liberalization as set out in the WTO system
and highlights how the various elements will possibly play out once the sector has been
fully integrated. The chapter emphasizes the importance of clearly established rules and
systems for governance of international trade to ensure that the trade is beneficial to all
parties involved. It discusses the importance of an effective regulatory system in as far as
it offers some level of security to the participants and presents them with an opportunity
to make informed decisions in theif efforts for increased participation in international
trade and more importantly attaining a level of economic development that ensures
sustainability. This section will draw on examples from participating developing
countries to establish what the likely impact of the rules of the WTO as they stand today
could be on their economies and performance in the trade.

Chapter III will critically explore the Doha Development Agenda. This is based
on my supposition that the Doha offers an opportunity for developing countries to realize
their goals in the textile and clothing trade, through effective participation and more
crucially because it emphasizes the linkage between trade and development. This chapter
begins with an explanation of the underlying reasons for the Development Round and

points out the expectations of the countries involved. It must be emphasized that many
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developing countries look to the linkage of the trade and development as an opportunity
for them to finally overcome their dire economic situations. The chapter highlights issues
central to the textile and clothing trade and explores the impediments in the
implementation of the liberalization process and therefore sets the stage for the discussion
of how the Doha purports to correct the imbalance in the trade. The chapter will also
follow the textile developments as they have unfolded at the recently concluded Cancun
Ministerial conference and the challenges that still lie ahead.

Chapter IV details the conclusions I have reached as a result of my analysis and
highlights possible areas that need further exploration and discussion in this area. In
addition this final chapter suggests recommendations that should be made within the

international trade system so that the textile and clothing trade can be beneficial to all.
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Chapter I:
1 The Textile and Clothing Sector
1.1.1 Nature and Structure

The fabrication of textile products is one of our oldest arts and is in fact one of the
bases of civilization." A study of the growth and development of the textile industry is
therefore a study of the growth and development of humankind.? Traditionally this sector
has been considered a “take-off” industry in econoinic modernization.’ In many
economies the Textile and clothing (T&C) sector forms part of the manufacturing
industry. Manufacturing is an important sector of almost every economy and also plays
an important role in development theory, often being characterized as the sine gua non of
development.* The T&C sector is very diverse and heterogeneous, with its pioducts being
used by virtually everybody-private house holds and businesses alike.5

Also important to note is the fact that the sector is highly competitive.’ It has been
said to be more vulnerable to the fads and fashions than any other sector.” For textile
products the selection criteria in a purchase decision is determined by the appearance,
comfort, ease of maintenance, durability and cost.® Some have emphasized that this
decision to buy is influenced mainly by the quality or related aspects and to a lesser
extent by the price.” Nevertheless success of enterprises depends on their being attuned to
the wants and needs of consumers.'® To this end manufacturers are constantly trying to

find ways to meet the ever changing consumer tastes and preferences.“

! Betty .F. Smith & Ira Block, Textiles in Perspective (New Jersey: Prentice-Hall, 1982) at 3; See alse John
Singleton, The World Textile Industry, (London: Routledge, 1997) at 12.

2 Smith & Block, ibid.

3 Henry R Zheng , Legal Structure of International Textile Trade (New York: Quorum Books, 1988) at 9.
* Neil McCulloch, L Alan Winters & Xavier Cirera, “Trade Liberalization and Poverty: A Handbook,”
(2001) online: Centre for Economic Policy Research. <http://www.ids.ac.uk/ids/global/pd(s/tipov.pdf >
(accessed on 10/10/2003) at 254.

> Werner Stengg, “Textiles and Clothing Industry in the European Union™ online:

<http://www.kobinet.org.tr/kosgebabm/yayinlar/docs/enterprise_paper 02 _2001.pdf> (accessed on
11/12/2003) at |
8 Brian McDonald, The World Trading System: The Uruguay Round and Beyond (Hampshire: Macmillan

Press Ltd, 1998) at 135; See also Smith & Block, supra note | at 16.
" McDonald, ibid. at 135.

8 Smith & Block, supranote | at 19.

? Stengg, supra note 5 at 2,

1 Smith & Block, supra note 1 at 15.

' Stengg, supra note 5 at 2.




More generally, clothing is a basic human necessity without which human beings
would find it very difficult if not impossible to survive.'> This crucial role may partly
explain the degree of attention given to the trade in almost all participating countries
since they recognize that any activity with the potential to adversely affect the industry’s
structure and performance will have far reaching effects on the economy as well as the
general welfare and probably have a lasting impact. As such, efforts are directed toward
prevention of the occurrence of such activity.

Production in the sector involves a number of distinct activities ranging from the
production of raw materials i.e. natural as well as man made fibers, to the manufacture of
a wide variety of semi-finished products and finished products."

Another relevant feature to note concerning the sector is that it works on
relatively low margins.'* The technology in the sector is said to be relatively
straightforward and production is relatively labor intensive. Labor costs are an important
factor in production and are believed to play a major role influencing the investor’s
decision to set up a plant in a particular region.IS Whereas the sector is a major employer
in both developed and developing countries the abundance of cheap labor implies that
developing countries have an edge.'® Developing countries have an abundance of low
skilled workers, and as such many of them have demonstrated an international
competitiveness in the production and the industry thus constitutes an important and often
leading sector of their export industry. &

As indicated above that substantial parts of the sector are highly labor intensive, it
has been argued that developed countries do not have a natural competitive advantage in
this sector.'® Whereas this may be valid for some segments, the argument does not hold
for the entire sector. For instance, developed countries have managed to hold their own in
the yarn end of the market and indeed are still running trade surpluses in this and related

areas. The underlying factor being technology i.e. where the demand for capital is great,

12 Singleton, supra note 1 at 12.

'3 Ibid. ; Sce also Stengg, supra note 5 at 1.
4 McDonald, supra note 6 at 135.

'5 Ibid. at 19.

'S Ibid. at 135.

17 Zheng supra note 3 at 112.

'8 McDonald, supra note 6 at 135.



developed countries still have an advantage and are taking the lead.'® Because of the low
productivity in developing countries explained by low skills of many workers, developed
countries supported by the superior capital have been able to stay in the lead.

Significant in the discussion of the T&C sector is the aspect of market
opportunities. Many developing countries do not have fully developed domestic markets
partly because of the low purchasing power created by the generally low incomes. They
have thus tended to rely on foreign markets as a means for advancement in the sector.
The Western countries are therefore not only important producers of T&C products but
also the most attractive outlets for many developing exporting countries.”

The T&C sector has received trade protection unprecedented in degree and
duration.?’ It has been traded under restrictions which dated back to 1930s.? The series
of bilateral agreements that were created inherently discriminated among supply sources.
Surprisingly, they were getting negotiated under General Agreement on Tariffs and Trade
(GATT) which strongly affirms the Most Favored Nation principle (MFN) and this
inconsistency has been likened to getting the Pope to preside over a pagan rite.> For a
long time this issue of the liberalization of the trade has divided developing and
developed countries.”* The developing countries’ position reflects their general
frustration at the development of the international textile trade regime and their resolve to
bring about improvements.” Given that the sector is the major export sector in many
developing countries, the protectionist trade policies constitute a major source of
economic disruption and are therefore a significant obstacle to their economic
development.? Hence although they have disagreed as to priorities and approaches to

improvements, developing countries have generally favored liberalizing international

" Ibid. at 135.

® Siengg, supra note S at 1.

2 UNDP, Making Global Trade Work for People (London: Earthscan Publications Ltd, 2003) at 167.
2 J. Michael Finger & Ann Harrison, “Import Protection for US Textiles and Apparel: Viewed from the
Domestic Perspective” in Anne O. Kruger ed., The Political Economy of Trade Protection, (Chicago and
London: University of Chicago Press Ltd, 1996) 44 at 44.

3 Jagdish, Bhagwati. Protectionism (Cambridge: The MIT Press, 1988) 11.

2 UNDP, supra note 21 at 167.

% peter Gallagher, Guide to the WTO and developing countries (The Hague: Kluwer Law International,
2000) at 6.

% Zheng supra note 3 at 12,



trade in textiles by reforming the system.”’” Due to the past experiences and the current
efforts towards the liberalization of the sector it is believed that the resultant pattern of
the international textile trade’s legal framework will have a significant impact on the

direction of the overall international legal regime.?®

1.2 Trade Liberalization
1.2.1 The debate

Generally speaking trade liberalization means the reduction or elimination of all
kinds of government measures which attempt to give domestic suppliers a competitive
advantage over foreign suppliers. More narrowly, it relates to measures which create a
difference between the net prices received by domestic and foreign suppliers, expressed
in one and the same currency.”

Trade liberalization has taken center stage in mainstream policy advice for at least
two decades and it is said to be one of the most prominent characteristics of recent
globalization.® To this end, whereas the process of globalization encompasses much
more than trade liberalization it is predicted that reducing the barriers to international
trade in goods and services will remain one of the main drivers of globalization.**

This doctrine of liberal trade was based on David Ricardo’s nineteenth century
theory of comparative advantage and had as an effect the creation of a justification for the
doctrine.” The theory is to the effect that countries produce what they are best at
producing and by trading with others, they are better off than if all countries sought to
produce everything they need. > On the basis of this theory, a conclusion may be reached
that the ultimate purpose of trade liberalization is not to maximize a country’s exports or

even world trade, but to bring about more productive use of resources.*® The resultant
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economic growth may be thus viewed as a process of innovation leading to new and
usually narrower forms of specialization of productive functions.”

The theory of comparative advantage has been subjected to attack emphasizing
mainly that reliance on it can lead to an impasse or breakdown in trade. Unable or
unwilling to contemplate such a development, nations have tended to protect the affected
industries or sectors.® It is clear therefore that countries have resisted development based
on the theory in order to slow down the industrial adjustment of certain sectors or more
positively to ensure a renewal of the sectors and their modernization in order to survive.”’

Notwithstanding the above criticisms, the theory remains the bedrock for the international

trading system.™®

1.2.2 The case for liberalization

Trade is essential to the prosperity of the world economy and remains one of the
main avenues open to man to increase productivity and growth. By opening markets, the
most efficient suppliers get a chance to sell while the less efficient are stimulated to be
more competitive.”’ Under the liberal trade arrangements therefore, the growth of an
economy benefits almost as much from innovations made abroad as from those
developed at home.”® The trade also improves aggregate productivity and allows for
exposure to new technologies which can spur further growth.‘” The resultant
industrialization process offers the possibility to usher countries into a more advanced
phase of development with a corresponding increase in wages and the number of skilled

workers.*?

Another justification for the principle of trade liberalization is with regard to its

impact on poverty. Poverty is the greatest challenge to public policy and reducing it is the

% Ibid. at 4.
% McDonald, supra note 6 at 19. In most cases of economic development, the comparative advantage of an

economy is often created artificially by policy and nurture. Many comparative advantages do not stem form
natural resources alone, or availability of capital, but from the skills of the population, which can be
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most fundamental objective.*® The connection between trade liberalization and poverty in
developing countries has been on the agenda for several years and has recently become a
matter of intense public debate.** This connection has raised the question of whether the
two complement or hinder each other and how they can be jointly optimized. In an
attempt to answer the question, it has been stated that only if poverty and trade policy
were known to be wholly independent would there be no case for thinking about the links
and this is manifestly not the case.*’ Trade liberalization affects the direct determinants of
poverty and is a significant contributor to reducing poverty. And when compared with
alternative policies for poverty alleviation, trade policy offers more positive results.*®

A discussion on poverty would be incomplete if no mention is made of the
principle of human development. This has been defined as a process of expanding
people’s choices, allowing them to live secure lives with full freedoms and rights.*’” By
expediting economic growth, creating jobs and raising incomes, globalization or more
specifically the principle of trade liberalization has the potential to advance human
development around the world.® It may thus be concluded that although trade
liberalization matters in its own right, given the central role of growth in long-term
poverty reduction, it particularly matters for the poor.*

It must be emphasized however that liberalizing trade alone does not
automatically ensure human development and increasing trade does not always have
positive impact on human development. Furthermore, the expansion of trade guarantees
neither immediate growth nor long-term economic or human development. %% Most trade
reforms will hurt someone, possibly pushing them into, or deeper into, poverty, that is,
some reforms may increase overall poverty even while they boost incomes in total. 3!

What is important here are internal and external institutional as well as social conditions
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which play a vital role in determining whether and the extent to which a country or group
of people reap the benefits of trade.*

Trade liberalization hence forms an important component in the success of the
adjustment programs that many participants in international trade are undertaking.>®
Developing countries are being encouraged to expand their participation in the trade in
order to secure the advances that the “new liberalism” promises for their economic
growth and development.>* Before the 1980s most developing countries were bystanders
rather than participants in the design of international trading system under the GATT,
seeking preferential treatment for their exports rather than taking part in multilateral trade
negotiations.”® The inherent limitations and trade distorting effects of excessive reliance
on import substitution however begun to be better understood. *® These policies resulted
into isolation and aggravated their marginalized position in the sense that matters of
economic interest to them were not being addressed. Developing countries were also
faced with the realization that whether or not they chose to take part in the new
developments, the bitter truth was that all countries were being affected by the process
and were as such better off joining in than to be left out.’” They thus started to open their
economies to trade.

This “new liberalism” in developing and transition economies has not been
without effect on developed country policies. Greater competition in global markets and
attractive opportunities for investment in rapidly expanding developing and transition
economies has advanced the case for global trade liberalization measures.® These
developments have further created opportunities for free movement of capital. This
freedom of capital to go where it pleases is beneficial in so far as it leads to productive
investment. Frequently however, the flows are highly speculative and therefore

unnecessarily disturb the international trade and economic system. 5
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It is no surprise therefore that obstacles and barriers to trade still exist especially
against the poorer countries.® For example, protectionism which is a permanent threat in
the trade field has become acute in recent years. A variety of factors such as a decline in
the economic environment, technological change and the perceived threat from
globalization of the world economy are advanced to explain this trend of events. This fear
of liberalization is compounded by the perception that some international trading partners
are not playing by the rules.’! With the new protectionist developments it seems
developed country governments all favor free trade in principle but too often lack the
political strength to confront those within their own countries who have to rely on
protectionist arrangements.”> Also evident from these developments is that the
governments have not yet succeeded in putting across to their peoples the wider interest
that every participant shares in having a global market from which everyone, not just the
lucky few, can benefit.*® In fact, this basic rationale of liberalization has rarely appealed
to policymakers who have always seen liberalization as a means to increase exports. For
many countries, liberalization by the trading partner is considered to be good because it
helps exports, but this is not the case with one’s own liberalization. Consequently,
reducing protection at home would only be conceded if this leads to concessions of trade
barriers abroad. This is the philosophy on which the GATT functions.** These obstacles
and barriers call for closer and greater attention in the global trade talks to ensure that
open trade can concretely and not just potentially or ideally benefit all economies in the

direction of free trade and efficient production.®®
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1.2.3 Criticisms of the principle

This process and the economic progress that goes with it have proceeded
unevenly in time and in space.% The highly praised increased trade and investment has
been focused in a few countries.%” Consequently, the rise in income per head has differed
widely between countries and regions for example, income disparities between the rich
and the poor nations have doubled over the last thirty years.68

The advancement of the principle of liberal trade has also come along with great
uncertainty regarding its feasibility and the possibility of implementing it® These
uncertainties have resulted in subjecting the principle to scrutiny and the problems with
which it has been associated have tended to shake people’s faith in the principle and its
benefits.”® The main reason as to why liberalization generates so much public controversy
is often concern about the short and medium term costs of adjustment.”’ The economic
restructuring and the need for technological changes along with fierce competition both
in the markets for goods and for labor have contributed to increased impoverishment,
inequalities, work insecurity, weakening of institutions and social support systems as well
as the erosion of established identities and values.” Developing countries have as a result
of liberalization opened their T&C economies to foreign competition which has taken the
form of superior quality goods as well as second hand or used clothing which has greatly
affected the performance and existence of local production. Taking for example the issue
of unemployment; it is alleged that periods of rising unemployment always erode support
for liberal trade policies and result in an increase in the level of trade barriers.” These
negative effects have created anxiety in the minds of many groups and have thus
questioned the validity of claims made in support of the principle.

Notwithstanding the above, it is argued that whereas the principle has casualties it

is not an enemy of development. Of relevance here is the fact that the main losers in
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today’s very unequal world are not those who are too much exposed to globalization, but
rather those who have been left out.” It is added that this emergence of a global economy
does not usually mean less prosperity but more and the problems at issue here as earlier
noted are more of adjustment and timing.”® The root of the problem has been stated to be
that economies are not adjusting fast encugh and economic growth rates are probably too
low to cope with for example the unemployment created and the result is therefore a
climate of uncertainty.” It is therefore suggested that concerns about poverty and related
matters should not fundamentally alter attitudes towards trade liberalization nor should
open trade policies fundamentally affect the portfolio of anti-poverty policies.”’ Instead,
policy-makers should analyze where the adverse poverty effects may fall and prepare for
them by introducing complementary and sometimes compensatory policies to alleviate
their policy effects that is, a policy of predicting and pre-empting poverty effects.’®
Policies such as improving access to credit markets are said to have the potential to help a
great deal in such situations along with improvements in asset distribution and in the

flexibility of local labor markets.”

1.3 The General Agreement on Tariffs and Trade & The World Trade Organization
The conclusion of the General Agreement on Tariffs and Trade (GATT) in 1947-
1948 marked the beginning of the legal structure of international trade.®® The GATT
system was based on the principles of non-discrimination and prohibition of quantitative
restrictions with the intention of serving free trade.®' International trade in textiles rapidly
however, became an exception to the GATT liberal trade framework.®? The effect of this

new textile structure under GATT was to integrate protectionism into the forum so that
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Members could address their economic problems and political pressures but still aim for
multilateralism.®

It has been argued that the sources of protectionist reflexes in the advanced
industrial countries are inherent in the nature of the open economy itself.* And therefore,
evolution of the international textile trade legal structure is rooted in international politics
and economics.’> Furthermore, international trade bargaining, regional dynamics,
production and market structures are all part of the same integrated equation and even
with a highly institutionalized cooperative rules and norms such as those under the post
GATT system, cooperation and conflict co-exist simultaneously.®

Because the GATT fell short of the requirements of free trade in the T&C sector,
it was predicted that its incorporation into the World Trade Organization (WTO) would
not likely bring to an end trade restrictions and loopholes to liberalization. Expressed
concern is that protectionism is a fixture in international trade history and will endure in
the future global commercial order.”

Despite the GATT systems’ weaknesses pointed out thus far, failing to recognize
the strengths would not be an accurate presentation of the whole picture. Of relevance
here is the fact that the opening up of trade during the last forty or so years has been
mainly due to the efforts made in the GATT and while this process has been slow with its
development rather patchy, the results have nonetheless been impressive. The step-by-
step approach that has evolved through the GATT has led to the point where the rules and
disciplines of the new WTO, established by the UR, are much more cuiiiplete and cover
nearly everything that is traded.®

In 1995, the WTO became the successor to the GATT as a major player in the

field of global govemance.89 Set up as the principal institutional framework to administer
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and enforce all multilateral agreements and related matters, it affords the necessary forum
for bargaining, debates, negotiation and adjudication.”® Its underlying objective is to
promote economic development through effective participation in world trade.”' It has

been stated that its creation therefore represents a new order in multilateral trade.’

1.3.1 Relevance of Established Rules in International Trade

The GATT framework is largely based on a balance of economic and political
power; it is a system that primarily benefits the powerful developed countries that have
superior bargaining power.””> Least Developed Countries (LDC’s) are especially
vulnerable to onerous restrictions as a result of their weak bargaining position brought
about in part by their lack of economic strength.”® For example, despite the various
limitations for power excessiveness in the Multi Fiber Agreement (MFA), the results of
the negotiations were largely dependent on the bargaining position of the parties
concerned. The fact that importing countries would impose unilateral restrictions often on
their own sufficed to compel exporting countries to conclude bilateral agreements.95
Another essential requirement for leverage in market access negotiations is the existence
of a large market, attractive to exporters in other countries.”® Many developing countries
do not have all the above preconditions for negotiating power. Thus, agreed concepts,
principles and rules of trade are especially important to them.”” Their growth prospects
hinges crucially on the growth of a healthy international trading system and their access

to it.® The rules and procedures of the multilateral trade regime determine how they

benefit from it.%
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Multilateral trade transactions are characterized by great uncertainty therefore the
need for fair rules to bring about predictability and stability is understandable.'™
International economic institutions created at the end of World War I satisfied this need
for security and reasonable expectations in the trade by introducing rules delineating
permissible monetary and trade behavior, by creating opportunities for the progressive
binding of tariff levels, as well as stressing the principle of non-discrimination. These
measures and principles combined to create a degree of security and predictability in
world markets that was unknown in the interwar period and made possible the long-run

commitment of funds to outward looking investment projects.'® In the same vein, the

WTO has an important role to promote adherence to predictable rules and reduce barriers
to trade wherever possible.'® The nature of WTO rules, their reach and conditions of
market access are the three major areas that determine the quality and utility of the
organization for its Members.'®

Whereas the rule-governed trade may not guarantee peace, it does remove a
potent source of conflict and offers an alternative to unbridled force in the trading
relations among states.'™ Most general regulations governing commercial activities
within any particular country represent an attempt by the government to confine or set
limits to the uncertainty that pervades all aspects of economic life. By increasing the
ability of economic agents to form reasonable expectations, to count with a sufficient
degree of certainty on the occurrence of events, the national economy can be made to run
more smoothly and efﬁciently.'o5 This need for security of reasonable expectations is
even greater where international economic transactions are concerned. Participation in
international trade generally requires more investment per unit sales than corresponding

activities in the domestic markets and at the same time, it is perceived by firms as
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involving more uncertainty than domestic transactions.'® The uncertainty in this case
operates as a highly effective non-tariff barrier to international trade particularly because
it discourages long-term investments whose profitability depends on secure access to
foreign markets or an assured supply of low-cost imported inputs.'”’

Moreover, by reducing uncertainty and transaction costs in the flow of goods and
services, acceptance of multilateral rules serves the purpose of reducing the transaction
costs of negotiation since the cost of negotiating a multilateral agreement for a country is
less than the cost of negotiating similar agreements with each trading partner. This means
that there were economies of scale in negotiations. And as more countries trade under the
regime, being outside it becomes more costly. 108

It has also been argued that the existence of international obligations makes
increasing imports somewhat imperative and it therefore diminishes difficulties the
governments of developed countries have in resisting protectionist pressures from their
domestic industry.lo9 The framework of rules and principles in the WTO helps to clarify
the full impact of a trade policy decision, offering guidance and support for governments
10

that choose to resist protectionist pressures in the interest of sustainable development.

Although these rules do not prescribe a trade policy, they do help governments

"' Governments by

consolidate development policies based on open competitive markets.
accepting the rules and principles on trade-related policies can balance these special
interest group demands against the advantages of compliance with liberalizing principles.
This is principally because these rules offer to governments the assurance that their
trading partners are bound by reciprocal obligations to reduce protection and are to act

- fairly in their trade policies.''?

1.3.2 The change in textile and clothing trade rules
That fact that the principle of globalization has posed a different type of problem

for the WTO than in the past insofar as economies with different levels of development
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and structure now have to be integrated under the global free trade system may be
advanced to explain the reason for change in the sector.'”® Years ago the bulk of the trade
in manufactured goods was between the developed economies; and although there was an
increasing role for the developing countries, this was still relatively limited. This is no
longer the case and some developing countries are now in the forefront in the export of
manufactured goods and services. They are playing an increasingly important role on the
world trade scene and there are many consequences to be drawn from this."" It is worth
noting here that two thirds of the WTO Members are developing countries. The
implication of this is that although many of these countries are small and carry little
individual weight in the global economy, their combined influence is considerable, and
their interests cannot be ignored as easily as they were in the past.'"> This issue of
numbers has been captured and made use of by the developing countries in tabling their
claims concerning the liberalization of the T&C sector.

Developing countiies provided the momentum for the negotiation in textiles,
agriculture, tropical and natural resource products and, in the latter stages of the
negotiations, on services trade and intellectual property issues of importance to them."'® It
intensified multilateral trade disciplines and extended them to new areas; and provided
improved and more secure access to markets which is a prerequisite for successful
export-oriented development strategies.'"” In return, developing countries were asked to
open up their service markets, to protect intellectual property and to bring their trade
rules in line with the more traditional agreements on subsidies, anti-dumping etc. which
many of them had not signed in the Tokyo Round. In addition, they were also expected to
increase their tariff bindings across the board.''® Some of the provisions of deeper
integration such as the phasing out of quantitative restrictions may prove politically
difficult for some countries but have been demonstrated to be necessary for satisfactory
economic performance.''” Others such as the implementation of protection for

intellectual property rights would entail costs in the short run to all but the most advanced
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developing countries. To the developing countries however, these costs were presumably
deemed necessary as part of the bargain to gain increased access and reduced

120 If these arrangements were part of

protectionism for several items of interest to them.
the bargain in return for which developing countries expect to gain through the
dismantling of the MFA, it can be rightly argued that since they have taken on more
responsibility in international trade developing countries have satisfied their end of the
bargain. It is only right therefore that developed countries deliver on the promise to
dismantle all restrictions in the T&C trade.

Concern in this regard has been the ability of the system to accommodate the
numerous interests and varying priorities as this has the potential to limit the countries
progress in advancing and attaining of their perceived economic objectives.'? Although
the diversity of circumstances and commercial interests will not necessarily permit
common negotiating positions to be adopted, developing countries now have it in their
power to make common cause for their collective good by ensuring that their
development considerations are taken fully into account in WTO agreements.'?? This
indicates therefore that with their weight of numbers, developing countries have the
opportunity to press for multilateral trade rules that are fashioned to their liking and to
ensure that future negotiations in the WTO yield agreements that are in the interest of
development.'? It is on the basis of numbers coupled with other factors that the
possibility of complete integration of the T&C sector into the WTO discipline is founded.
The implications of this change are onl‘y beginning to be realized by the world’s major
powers.'?* Developing countries have in recent developments in the trade demonstrated
that they are more organized and have become articulate in their demands for better
policies within the T&C sector as well as other areas of interest to them. To sustain the

primacy of the multilateral trading system for these countries, work has to be embarked
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upon to achieve a more equitable distribution of gains from international free trade which
is bound to have a positive impact on them.'”

Key to the discussion of the WTO organization is its introduction of the Single
Undertaking mechanism. This also played an important part in the move towards
liberalizing the T&C sector. The whole emphasis of the UR was to ensure that all
agreements and obligations would be applied to all Member nations.'?® Sector specific
multilateral trade agreements and understandings were concluded throughout the UR to
create binding obligations for the contracting nations.'”’ The effect of the Single
Undertaking mandate was that it compelled governments to accept agreements as a
complete package rather than on an individual basis.'?® That is, all negotiated agreements
and understandings were offered as a package deal to be accepted or rejected on their
entirety.'” Although the mechanism has been criticized for demonstrating a lack of
freedom of contract in the sense that a trading nation was not permitted the option to
choose and pick agreements to suit its interests, and also because it was unlike
international law instruments as no provision for the established principle of reservation
was permissible, it served the benefit of incorporation of the T&C agreement into the
final package and as such offers a prospect for freeing the sector.'®

Another possible explanation for change in the T&C trade rules on the part of
developing countries was the failure of the import substitution policy. This
disappointment can be said to have created the necessary impetus to push for better rules
withih the sector. As alluded to earlier, until the 1980s it would have been largely
correctly assumed that developing countries would automatically remain outside any such
arrangements for deeper integration.'>' Most of developing cofmfries following policies
of import substitution tried to reduce their dependence on the international economy by
protecting new domestic industries.'>? This development strategy initially encouraged the

establishment and expansion of the industries but it only turned out that these were
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industries in which comparative advantage was least.'* The strategy was also
characterized by high levels of tariff and non tariff protection for “infant” manufacturing
industries.'™ Overtime, it became clear that these policies had failed and as a result most
countries began opening up their economies and integrating them into the international
economic system."* This move towards a more neutral stance in respect of trade policy
incentives implied not only the opening up more to import competition but also the
removal of the policy bias against exports.l36 Consequently, many developing countries
have locked in domestic policy reforms through adopting legally binding WTO
obligations.'37 They now look to assured market access through bound tariffs and
commitments to continue their export-led growth strategies. Their legitimate expectation
is that the WTO will provide a forum where their views can be effectively expressed and
their concerns adequately dealt with. Therefore they are far more active in the WTO than
in earlier times and have higher expectations about what the institution can and should do
for them."*® In particular is the need that their efforts thus far be reciprocated in the form
of better rules in areas of export interest to them.

The general movement of the developing countries towards the WTO was also
encouraged by the fact that they had been getting less access to GATT advantages in the
tariff field than they would have liked, very much less access to non-tariff agreements,
and less control over non-tariff measures of importance to their exports, such as

13% 1n addition, the obligations had increased

Voluntary Restraint Arrangements (VRA).
substantially to allow others to avail themselves of them unilaterally and without
reciprocity. More generally, it is said this may have led to increasing disrespect for the
rules by developed countries and more frequent resort to protectionist measures as VRA
which in a sense were a response to what was perceived as an increasingly unbalanced

trading system.'*® The above developments can be said to have created an opportunity for
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developing countries, for a platform upon which they could air their concerns in matters
of interest to them.

Failure of the special and differential treatment principle in enabling developing
countries attain noticeable gains in the areas of export interest to them may also explain
the need for change and thus their participation in the.negotiations that led to creation of
the ATC. Previously, developing countries successfully campaigned in the United
Nations Conference for Trade and Development (UNCTAD) and eventually in the GATT
to secure a major revision of the GATT agreement. This was in the form of an exemption
from the GATT obligations on the grounds that as developing countries they could not
undertake the same obligations as the developed ones, but that they should nonetheless
enjoy the benefits of concessions made and obligations undertaken by developed parties
on the basis of the MFN principle. '*' This however also had some negative consequences
for them in the sense that the negotiations on reciprocal tariff concessions took place
mainly between the developed countries in connection with products of interest to them.
Provided the concessions were applied on an MFN basis, the developing countries also
benefited but this was not necessarily with regard to products in which they had an
interest. In conjunction with the import substitution drive, this led to poor growth and
slow development and hence the need to see a change.'*?

Furthermore, developing countries had made some dramatic changes to their
economic management policies and development strategies based, in part, on extensive
trade liberalization. Although much of this liberalization had been autonomous, the WTO
provided a unique framework of reciprocal obligations and benefits, which supported and
reinforced developing country efforts.'*® The general change in attitude towards trade
policy and the greater emphasis on outward-oriented economic policies meant that
developing countries wished to be credited for the trade liberalizing efforts they had
made on a unilateral basis and to secure concessions in return.'* That is, developing
countries sought to see their outer oriented development efforts be credited in the form of

freeing the T&C sector as well as other areas of export interest to them.

! Ibid. at 49.

"2 1bid.; See also McCulloch, Winters & Cirera, supra note 4 at 254,
143 Gallagher, supra note 25 at 1.

1% McDonald, supra note 6 at 52.
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From the first discussions in 1981 on the crisis of the GATT and how to deal with
outstanding problems, it was evident that T&C would have to be listed among the
elements contributing to the crisis and had to be included in any effort to resolve the
outstanding problems.'*> By the end of 1980’s it had become apparent that the entire set
up had become so complex that there seemed to be almost no other reasonable solution
than to phase-out the MFA in the course of the UR hence the birth of the ATC.'¢ Thirty
years of restrictions on T&C had not been the answer to the problem, which lay rather in

the comparative advantage of countries with lower labor costs.'

Quantitatively, the
MFA also merited examination, for trade in T&C accounted for about 33% of LDC
manufactured exports, by any standards a significant share. It would thus be very difficult
for any coverage of the legal regime governing international trade of LDCs to ignore it.'*
The inclusion of the sector liberalization in the talks, through eventual integration of the
MFA into GATT regular disciplines was therefore an important element in persuading
the skeptical LDCs to participate fully in the Round. It was noted that if the T&C talks
were to prove unsuccessful, a conclusion of the Round might have proved difficult.'*
Also, the move to liberalize trade in T&C was based on the notion that by
returning the trade to the GATT system developing countries would also gain an
opportunity to use as a bargaining chip in the negotiations, trade in other areas in which
importing countries are strongly motivated to maintain free trade. '*° In the early 1980s,
the U.S argued that a major defect in GATT was its limitation to trade in goods. GATT
law did not protect other markets in which the evolving comparative advantage of the
U.S was becoming most heavily concentrated i.e. markets for services, intellectual
property rights and other high technology information.'*' That sectoral imbalance the U.S

claimed, was creating a political problem for GATT in the U.S. as support for

4> Marcelo Raffaelli “Bringing Textiles and clothing into the Multilateral Trading System” in Jagdish
Bhagwati & Mathias Hirsch eds., The Uruguay Round and Beyond: Essays in Honor of Arthur Dunkel
(Ann Arbor, Mich: The University of Michigan press, 2001) 51 at 51.

"6 Dean Spinanger, “Textiles Beyond the MFA Phase-Out” Working Paper No 13/98. July 1998. online:
Centre for the Study of Globalization and Regionalization (CSGR), University of Warwick,
<http://www.warwick.ac.uk/fac/soc/CSGR > (accessed on 10/16/2003) at 3.

47 Raffaelli, supra note 145 at 56.

148 Chalmers, supra note 94 at 196.

49 Underhill, supra note 84 at 223.

10 Zheng supra note 3 at 112,

15! Robert E Hudec, Essays on the nature of international trade law (London: Cameron May Ltd, 1999) at
172.
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organization was declining on the part of many U.S. goods producers whose comparative
advantage was slipping.l52 On the other hand, there was a compensating increase in
political support from those service and technology industries who stood to gain from
larger international markets, because the GATT legal system was not offering any
protection at all to them.'*® These “new” sectors saw international trade as an advantage
and not a constraint."* So the matter was one of give and take in that developed countries
“gave up” their interests in the T&C sector in exchange and on the assurance that
developing countries would agree to their demands in the “new” sectors that had
increasingly become of importance to them.

Finally, access to markets of LDC and Newly Industrialized Countries’ (NIC)
markets became important.'””> Some developing countries had already become
sufficiently important traders that their inclusion in the system was important to the
developed countries.'® Relaxing the restrictions on textile imports from developing
countries would further be in the best interests of developed countries since developing
countries would have more foreign exchange to purchase goods from developed countries
e.g. high technology inputs for use in the textile and other sectors thereby resulting in an
expansion of the export market of developed countries and improving the North-South

economic cooperation. >’

1.4 The Agreement on Textiles and Clothing
The object of the Agreement on Textile and Clothing (ATC) negotiation was to
secure eventual integration of the T&C sector into the GATT on the basis of GATT
strengthened rules and disciplines.'”® As pointed out earlier, the sector was regulated
under a special regime where much of the trade was subjected to bilateral quotas
negotiated under the MFA in contradiction to both the letter and the spirit of the GATT.

This system developed mainly due to the political pressures from importing countries

2 Ibid.

153 Ibid.; See also Underhill, supra note 84 at 202 The textile sector coalitions had to compete with other
sectoral employers associations which saw international trade as an advantage and not a constraint.

154 Underhill, Ibid.

53 Ibid.

16 Krueger, supra note 55 at 2.

157 Zheng supra note 3 at 117.

138 Agreement on Textiles and Clothing (1994).
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who found themselves unable to adhere to their GATT commitment in this area of
trade.'™ As seen earlier, the decision to negotiate in the area of T&C played an important
role in convincing developing countries to become actively involved in the UR. These
negotiations were lengthy and difficult highlighting the sensitive nature of this sector in
both the developed and developing countries.'®® The effect of these negotiations was that
the ATC and the entire T&C sector became part of the WTO a more legalistic institution,

under the aegis of which the kind of pragmatic solutions resorted to under the GATT are

no longer tolerated.'®’

1.4.1 Nature of the agreement

The transition to the trade liberalization in trade in T&C is to be achieved under
the ATC through the gradual removal of existing quotas described by the agreement as
integration and accelerated growth of remaining non-integrated quotas which is called
liberalization over a ten year period.'®?

On Janvary 1 1995 each importing signatory to the WTO was required to
integrate into normal GATT rules including GATT 1947’s Article XIX and the Uruguay
Round agreements on safeguards. During this transition period, Members had to increase
the quota growth rate fixed under MFA agreements for each textile product category of
textile products by; 16% per year in the first three years; 25% per year in the next four
years; and 27% in the next three years.'®® This provision for the escalation of quota
growth rates on outstanding quotas was considered an important improvement compared

to the MFA but one only meaningful to the extent that the growth rates carried over from

the former MFA were significant and the quotas to which they apply were binding.'®*

19 Irene Trela, Phasing Out the MFA in the Uruguay Round: Implications for Developing Countries” in
Harmon Thomas & John Whalley, eds., Uruguay Round Results and the Emerging Trade Agenda:
Quantitative-based analyses from the development perspective (New York: United Nations, 1998) 315 at
359.

10 Antero Hyvarinen, “The Changing Patterns of International Trade in Textiles and Clothing. Implications
of the Introduction of the Agreement on Textiles and Clothing on the Developing Countries Producing/
Exporting Textiles and Clothing” ITC/UNCTD/WTO '
<http://www.intracen.org/worldtradenet/docs/information/trainingmat/training _packs/atc/english/atc_brief,
pdf> (accessed on 10/16/2003) atl.

1! Raffaelli, supra note 145 at 59.

162 Article 2 Agreement of Textiles and Clothing.

' Ibid. Articles 2(13), 2(14). :

'! Trela, supra note 159 at 321.
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The increases in growth rates for MFA quotas remaining in place during the transition
period were intended to replace the renegotiation of bilateral textile agreements. And thus
put a check on the risks with which bilateral agreements between partners of unequal
bargaining strengths are associated.'®® The quota growth rates were thus hoped to result
in substantial improvements in access to markets for the developing exporting
Members.'®® The effectiveness of this provision was limited however since a significant
number of MFA quotas were non-binding and the quota growth rates for the more
‘sensitive’ products were considered restrictively low. 167

Article 2(4) provides for the implication of integration which is that the existing
quotas on integrated products under MFA rules became void and no new ones may be
imposed upon such products unless there has been a determination of serious injury under
GATT Article XIX the safegnards provision.

According to the ATC, the quotas in international T&C trade are to be terminated
and the tariffs on such products are also to be progressively reduced.'®® While the level of
tariffs is not mentioned in the text, Members agreed that these would be reduced and
bound.'® In effect the ATC was designed to generate increased opportunities for trade in
the textiles and apparel sector. By providing for the termination of quotas and the
progressive reduction of tariffs, it presented an opportunity to reduce poverty indirectly
through additional employment opportunities or by a redistribution of the gains from
increased trade.'”®

In addition to the phasing out of the MFA restrictions, the ATC also recognized

the existence of non-MFA restrictions on T&C products which are also inconsistent with

15 Raj Bhala, International Trade Law Cases and Materials (Virginia: Michie Law Publishers
Charlottesville, 1996)1371.

1% Richard P. Appelbaum, “Assessing the Impact of the Phasing-out of the Agreement on Textiles and
Clothing on Apparel Exports on the Least Developed and Developing Countries” (Santa Barbara:
University of California, 2003) <www.iccr.org/issues/css.mfa_resources.doc> (accessed on 12/2/2003) at
10; See also UNCTAD, “The implementation of the Uruguay Round Agreement on Textiles and Clothing:
Some General Issues” in Thomas & Whalley, supra note 159, 265 at 295.

167 Trela, supra note 159 at 323.

'8 Hyvarinen, supra note 160 at 1.

1% Article 7(1) Agreement on Textiles and Clothing; See also David Morris, “The Multilateral Trading
System and the New Political Economy for Trade in Textiles and Clothing: An Introduction for Least
Developed Countries” Geneva: ITC/UNCTAD/WTO Publications Unit, 2002) ITC/T322.E/PMD/MDS/02-
X. at 2.

1 Myriam Velia, “Trade protection in the Textiles and Clothing Industries” online:
<http://www.ids.ac.uk/tradebriefings/ti4.pdf> Trade and Investment: Background Briefing no.4. Institute of
development studies, University of Sussex (accessed on 2/7/2003) at 3.
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the GATT, including all unilateral restrictions, bilateral arrangements and other measures
having a similar effect.'’’ These would be brought into conformity with GATT within
one year of the entry into force of the agreement or phased out progressively during a
period not exceeding the duration of the Agreement.'"

The ATC provides for a new transitional safeguard mechanism to be applied by
any Member to products covered by the Annex, except those integrated into GATT 1994
under the provisions of Article 2.'” The mechanism could be applied on the basis of a
determination by a Member and upon demonstration that an increase in the quantities of
imports of a particular product were causing or actually threatening the cause of serious
damage to the domestic industry. The ATC safeguard provisions are more restrictive than
those of the MFA. The criterion of “serious damage” was considered a higher threshold
of damage than the MFA’s “real risk” of market disruption. Although the measure can be
taken against products that had been integrated, the requirement is that the level of
imports need not be reduced below the level of the last three years and should be
progressively liberalized after one year. This provision it is said was meant to prevent an
unraveling of the progress achieved by the progressive integration of products under the
WTO rules.'™ In addition, the mechanism could be taken either by mutual agreement
following consultations or unilaterally, subject to examination by the Textile Monitoring
Body (TMB). The Article’s new concept of cumulation of damage caused by the
increased imports from more than one source implies that more than one Member could
be held responsible for the serious damage and the measure could therefore be imposed
on several Members at the same time.'” The major concern of developing countries is
that if safeguard actions are invoked it could roll back liberalization during the transition
period.'”

The ATC also made provision for special treatment for certain categories of
Members on the same lines as those of the MFA and its 1986 Protocol. These provisions

were said to be mainly of a ‘best endeavor nature with their only new feature being that

' Article 3(1) Agreement on Textiles and Clothing; See also UNCTAD, supra note 166 at 265.
"2 Article 3(2).

'3 Article 6.

"4 McDonald, supra note 6 at 141.

IS UNCTAD, supra note 166 at 287.

176 Trela, supra note 159 at 321.
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of a quantified definition (or specific threshold) of small suppliers with regard to the
MFA restrictions and the special treatment for non-MFA signatories. '’

Article 7 ATC makes a linkage between the benefits of the economic package of
the Agreement and some of the obligations under other WTO agreements. These include
requirement to achieve improved access to markets in market access; ensure the
application of policies relating to fair and equitable trading conditions in respect of
dumping and anti-dumping rules and procedures, subsidies and countervailing measures;
the protection of intellectual property protection; and to avoid discrimination against
imports in T&C products when taking measures for general policy reasons.'”®

In case of non fulfillment of these commitments by a Member, the other Member
can bring the matter before the relevant WTO bodies and inform the TMB when taking
measures for general trade policy reasons.'” Although the ATC is an integral part of the
WTO agreements, a partial role for the settlement of disputes in relation to the
implementation of the agreement was assigned to the TMB. In matters remaining
unresolved in mutual consultations, WTO Member countries are required to have first
recourse to the TMB rather than directly to the Dispute Settlement Body (DSB) under the
integrated dispute settlement system. This was feared to have the ability to prolong and
delay the settlement of disputes, in as much as WTO Member countries may eventually
have to pursue certain matters through the DSB after the TMB process fails to produce a
satisfactory resolution.'®

The most celebrated feature of the agreement is the commitment that it is not
renewable.'® At the end of the transition period it is provided in Article 9 that the
Agreement and all restrictions under it would be terminated and it shall not be extended.
This will contribute to restoring the credibility of the Multilateral trading system, as well

as guaranteed and increased market access of developing countries for their trade in

T&C.'%

' UNCTAD, supra note 166 at 284,

'8 Article 7(1); See also UNCTAD, Ibid. at 289.

17 Article 8 Agreement on Textiles and Clothing; See also UNCTAD, lbid.
'8 UNCTAD, Ibid. at 292.

81 Trela, supra note 159 at 321.

'8 UNCTAD, supra note 166 at 295.
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1.4.2. Criticisms of the Agreement

In spite of the above provisions aimed at ensuring the full liberalization of the
sector and its integration under established rules and principles of international trade, the
ATC has met with the following criticisms: _

Concern has been raised that the ATC is not the dream of any defender of free
trade but simply reflects a reasonable balance of very divergent interests.'® Given
however, that the MFA had been in existence for such a long time and had thus become
entrenched in both developed and developing countries, agreement to liberalize the MFA
was difficult to achieve hence the widespread support for integration of the sector over a
transition period.'® This gradual process of liberalization was favored because it allowed
importing developed countries as well as a large number of developing exporting
countries time to restructure their domestic industries in preparation for the expected
enhanced competition resuliing from freeing trade in textiles.'® The agrcement was in
this respect a delicate comprise between competing interests of importing and exporting
countries but most important of all it represented an essential step towards achieving
trade liberalization in the sector.'%

As successful as the countries were in achieving an agreement on T&C products,
they were just as unsuccessful in structuring it in a manner which would have effectively
brought T&C products under the jurisdiction of the GATT framework throughout the
phase-out period.'®” A careful wording in Article 2 allowed the developed countries to
put off much of the market liberalization until the very end of the transition period in
2005."®® The effect of this was the creation of a binding obligation for developed

countries to remove their MFA quotas though one written so that it did not come due
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and Clothing to GATT Disciplines” online: <http://www.worldbank.org/wbiep/irade/manila/textiles.pdf >
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until the last day.'89 As a result, even after the third stage integration, the number of
quotas that remained in place were as high as 701 out of 757 in the case of the United
States, 164 out of 219 in the case of the European Communities and 241 out of 295 in the

case of Canada.'™®

The importance for developing countries attached to the manner and speed with
which the commitment to remove restrictions undertaken under the ATC by the year
2005 can not be over emphasized.'”’ It presented developing countries with the
opportunity for increased participation in international markets and the benefits that come
along with it. Developing countries have however pointed to cosmetic implementation of
the early stages of the ATC where they claim the developed countries have not acted in
good faith.'”* There have been loud complaints about the minimal liberalization that has
resulted from the implementation of the ATC since importing countries weighted their
liberalization towards products that were not under restraint in their country, had little
value added or were of little commercial interest to developing countries.'”> Because the
Annex to the ATC which covered T&C products included many products that have never
been specifically restricted under the MFA in any importing country or items that are
strictly speaking not textile products but have some textile components, it led to an
inflation of the volume which forms the base for the integration process and therefore
enabled developed countries to meet the percentages as required without creating
meaningful liberalization during the earlier stages of the integration.'™ For example,
none of the 10 products selected by the EU in the first sfage of integration had previously
been subject to EU quantitative restrictions and a number of the product groups listed as
fully integrated were in fact only partially de-restricted. The importing countries (mainly

the EU and US) included in their integration schedules a large number of non-textile and

189 gy .
Ibid. at 326.
1% Major Review of the Implementation of the Agreement on Textiles and Clothing: The Second Stage of

the Integration Process. Adopted by the Council on 23 July 2002.
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non-clothing products that happened to contain textile components such as umbrellas, car
seat belts and parachutes.|95

Linked to the above is that whereas the criteria in each stage of integration had to
encompass products from each of the four groups, the selection of products was left to the
discretion of the importing countries. Importing countries had the ability to choose which
unrestricted product items they could integrate during the transition period. This of
course was not to be without impact to the process and progress of the integration. It
provided them with an upper hand in structuring their quota liberalization during the

transition period as illustrated by the uneven spread of the integration across product

categories. 196

Perhaps more important about this inclination of the importing countries to leave
most of the meaningful liberalization of T&C until the very end of the transition period is
that it raises concern about the political feasibility of the implementation of the final
stage."”” Such end loading has evoked some doubts as to the credibility of the integration
program. The protectionist forces in developed countries were feared to seize every
opportunity to lobby their governments to delay the integration process because this
would make the process of structural adjustment more painful in the final stage.'®®
Unfortunately this fear has become a reality and has raised doubts as to the commitment
of the developed countries to fully liberalize the sector as agreed.

Further on the method of integration, by the provisions laid down in the ATC only
51 per cent in volumé terms of the products covered in the Annex will be integrated into
the GATT in the first three stages leaving the balance of 49 per cent to be integrated on
the very last day of the 10 year transitional period. As a result, developing countries are
apprehensive that when the final phase-out arrives the major importing countries will not
be in the political position to implement the program because it will have left too many
sensitive products to the end.' On the basis of calculations made, this fear is not an
exaggerated one. The final implementation phase will result in a substantial adjustment

and restructuring of the industry i.e. approximately 80 per cent of the quotas, consisting

1% Velia, supra note 170 at 2.

1% Trela, supra note 159 at 323.

7 McCulloch, Winters & Cirera, supra note 4 at 263.
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of a total of 239 quotas maintained in Canada, 167 by the EU and 701 by the U.S are left
to be eliminated by the end of 2004.°® In addition, because the early integration stages
did not seem to have made any material change in the protection of the domestic
industries of the restraining countries, it did not entail any need for structural adjustment;
thus if the integration process is fully respected it could make the process of adjustment
more painful in the subsequent stages for the developed country industries as well. 2!

The debate on the implementation of the ATC has been divided with some
commentators arguing that the fact that the integration process within the ATC has been
far from satisfactory should be seen as a blessing in disguise in that it gives the exporters
in developing countries and transition economies more time to prepare themselves for the

forthcoming more liberal and transparent trade.”® Whether this should be taken as an

advantage for either side (developed or developing) is however questionable.

1.5 Textile Tariff Rates

Since as seen above that the ATC does not address the issue of tariff protection,
the complete integration of the textiles sectors into GATT by eliminating the quantitative
restrictions will only bring the tariffs to the forefront. The rate that will replace the
quotas is a key issue that is hotly debated in the T&C negotiations. Currently imports of
T&C products are subject to MFN import duties. A look at the prevailing tariff rates in
the major textile and clothing importing countries namely the Canada, EU and the US
serves as an important indicator of what the rate will be following the integration in 2005.

The tariff schedules of all these countries employ a uniform categorization in
stating the applicable MFN tariff rates. The textile and clothing products are generally
divided into 14 categories of Silk; Wool, fine or coarse animal hair, horse hair yarn and
woven fabric; Cotton; Other vegetable textile fibers, paper yarn and woven fabrics of
paper yarn; Man made filaments; Man made staple fibers; Wadding felt and non woven;
spécial yarns, twine, cordage, ropes and cables and articles thereof; Carpets and other
textile floor coverings; Impregnated, coated, covered or laminated textile fabrics, textile

articles of a kind suitable for industrial use; Special woven fabrics, tufted textile fabrics,

200 «w'TO, “World Trade Report” supra note 56 at 133.
2V UNCTAD, supra note 166 at 278.
22 Hyvarinen, supra note 160 at 10.
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lace, tapestries, trimmings, embroidery; Articles of apparel and clothing accessories,
knitted or crocheted; Articles of apparel and clothing accessories not knitted or crocheted,
knitted or crocheted fabrics and finally Other made up textile articles, sets, worn clothing
and worn textile articles; rags.

Under the Canadian Customs Tariff the percentage average MFN tariffs in each of

the above categories is 0, 6.4, 6.8, 2.8, 5.4, 7.6, 6.7, 10.8, 6.6, 13.5, 17, 17, 7.1, and 15.3
respectively. 203
The average tariff rate in Canada calculated by the simple average method is
therefore;
Average tariff (AT) = Tariff rates

No. of Import Categories

0+6.4+6.842.8+5.4+7.6+6.7+10.8+6.6+13.5+17+17+7.1+15.3 = 8.8%
14

In the EU the percentage average tariff rate in each of the above categories is 5.1,

4,64,2.9,6,64,6.1,7.6,6.6,7.3, 11.7, 12, 8, and 9.6 respectively. **

AT= 5.14+4+6.4+2.9+6+6.4+6.1+7.64+6.6+7.3+11.7+12+8+9.6 =7.1%
14

The U.S. average percentage tariff rate in each of the above 14 categories is 1,
6.9,8.5,1.7,10.5, 11,42, 2.8, 3, 6.6, 11.6, 10.2, 10.1 and 7.4 respectively. >
The average tariff rate in the US is therefore;
1+ 6.9+ 85 +1.7+ 10.5+ 11 +4.2+ 2.8 +3 +6.6 +11.6 +10.2 + 10.1 +7.4=6.8%

14

203 Canadian Customs Tariff Schedule. Section IX: Textile and Textile Articles. Issued January 2004
online: <http://www.cbsa-asfc.gc.ca/general/publications/tariff2004/table-e.html> (accessed on 31/5/2004).
204 European Union Tariff Schedule (international Customs Tariffs Bureau) Journal No.14 (26" Edition)
January 2004. ISSN: 1378-4048. <htp://www.trade.gov/td/tic/tariff/EuropeanUnion.pdf> (accessed on
31/512004).

205 USA Harmonized Tariff Schedule 2004. <http://hotdocs.usitc.gov/tariff_chapters current/toc.html>
(accessed on 31/5/2004).
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1.5.1 Average Tariff Rate

From the preceding figures the expected average tariff rate to replace the quota

also calculated by the simple average method i.e.

Expected Average Rate = Average rate in each country

Number of countries

88+71+68 =76%
3
The expected Average tariff rate in 2005 is 7.6%.

But this average does not tell enough about the applied rates in the breakdown in
the various categories. Although the average rate appears reasonable, in areas where the
developing countries have most inroads, MFN rates continue to be high in the tariff
schedules of all the three countries. Taking the example of the articles of apparel and
clothing accessories, knitted or crocheted; Canada has its average being 17%, the
European Union 11.7%, while the U.S. 11.6%.

Again the above average conceals the high tariff peaks under this category which
go as high as 18% in Canada.?® In the EU tariffs on apparel and clothing are as high as
12%.2° The US has the highest tariff rate in this category which goes as high as 32%.7%
This implies therefore that going by the average tariff rate as an indicator of positive
steps in the liberalization process can be misleading. There is therefore a need to address
the high tariff concentrations in this and other categories where developing countries are
competitive producers for there to meaningful liberalization of the sector. That is, tariff

reductions should not be focused on general product averages but rather on rates

applicable to specific products.

206 Chapters 61 and 62, Section XI-Canadian Customs Tariff Section.
27 Chapters 61 and 62, European Union Tariff Schedule.
2% Chapter 61, USA Harmonized Tariff Schedute.
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Chapter II: Liberalization under the WTO

2.1 Introduction

Extension of the multilateral trading rules to cover the textiles and clothing (T&C)
trade was registered as a great achievement in the history of international trade. On its
own however, this accomplishment is inadequate to enable the countries to realize their
goals in the trading system. It is therefore necessary to recognize the complementary
achievement registered by the WTO which is its strengthening of the multilateral
framework of rules and agreements. WTO rules have been tightened on the use of
measures that often target the exports of developing countries and it is hoped that this
will help to ensure that countries extract the greatest benefit from international trade.! On
31 December 2004, the highly praised WTO rules will begin to apply and direct the tlow
of trade in the T&C sector. It is every participant’s hope that integration of the sector into
the multilateral rules will afford a much better opportunity in the T&C trade. Perhaps the
most outstanding element in all this is that the integration into the multilateral system will
import into the T&C trade a vital element of international trade relations i.e. certainty in
the sense that the rules to be applied will now be generally known to all participants. The
following discussion is an illustration of the rules as provided for in the WTO Agreement
in promoting liberalization. It highlights therefore the possibilities these rules offer with a
view to establish how they will probably play out following the full integration of the

sector in 2005.

2.2 Most Favored Nation & National Treatment
The Most Favored Nation (MFN) principle is basic to the whole edifice of the
General Agreement on Tariffs and Trade (GATT).2 In Article I the GATT provides for
this principle which prohibits discriminatory application of tariffs and other trade policy
measures. The Article also emphasizes that the application of these measures shall be
unconditional and multilateral. The implication of this is that any agreement reached by a

Contracting party will automatically be extended to the rest. Moreover, the transfer is

! Peter Gallagher, Guide to the WTO and developing countries (The Hague: Kluwer Law International,

2600) at!3.
2WTO, “The WTO Agrecment Series” online: WTO,
<http://www.wto.org/english/res_e/booksp_e/agrmntseries2_gatt_e.pdf> at 2,
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carried out irrespective of whether the advantage gained has been agreed with a Member
state or a third party non-Member of GATT. Similarly, a non- Member third party which
enjoys an MFN clause with a Member state will receive all the benefits which the latter
offers within the framework of the General Agreements.* It has thus been stated that the
principle protects expectations of participants in multilateral bargaining by forbidding
subsequent more favorable treatment of other participants and avoids the dead weight
loss of trade diversion.*

Article IIl of the GATT stipulates the National Treatment Clause (NT) and its
principal objective is to ensure that market access commitments made by a Member are
not nullified through the introduction of offsetting domestic policies. By this stipulation
an attempt is made to equal the conditions in which products have to compete once they
are within a given state’s market. This principle requires that domestic charges on
imported products with the potential to bring about discrimination or unequal treatment in
relation to national products be eliminated.’

The MFN and NT clauses combined constitute the principle of non-discrimination
of the GATT.® The non discrimination principle forms the bedrock upon which the
multilateralism is supported and provides the assurance that Members will derive benefit
from their participation in international trade. It is important to note that the bilateral
agreements which characterized the T&C sector discriminated against supply sources i.e.
between exporters from developed and developing countries and among developing
countries, and were as such a clear violation of the fundamentals of liberal trade and
multilateralism and therefore harmful to the exporting countries potential for a
meaningful share of the benefits of the trade.” By agreeing to bring back the sector into

the application of the non-discrimination principies, developed countries have therefore

3 Claudia Jimenez Cortes, GATT, WTO and the Regulation of International Trade in Textiles, trans. by
Christopher D.Tulloc (Aldershot: Ashgate publishing limited, 1997) at 125.

4 Michael J. Trebilcock & Robert Howse, The Regulation of International Trade, 2™ ed. (London:
Routledge, 1999) at 115.

3 Cortes, supra note 3 at 126.
8 Michihiro Ohyama, “The Economic Significance of GATT/WTO Rules” in Alan D. Woodland ed.

Economic Theory and International Trade: Essays in Honour of Murray C. Kemp (Cheltenham: Edward
Elgar Publishing Ltd, 2002) 71 at 75.

7 Sri Ram Khanna, International Trade in textile: MFA Quotas and a Developing Exporting Country (New
Delhi: Sage Publications, 1991) at 31,
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taken an important step in improving not only the trade conditions by correcting the
imbalances but also their relations with T&C exporting nations.
2.3 Tariffs
2.3.1 Introduction

Tariffs are a specific charge levied on imports.8 As such, they are impbrt taxes
levied at the border.” Tariffs were probably the most common or at least the most visible
form of protection in use. At the GATT’s inception in 1947, the level of tariffs for
industrialized countries averaged 40 per cent or more. '° In its early years the GATT’s
primary focus was therefore on their reduction. Laid down iri Article II, tariff reduction
operates as the central mechanism for carrying out liberalizing policies and the expansion
of trade and constitutes another measure within the GATT for obtaining the liberalization
of trade."" After the Tokyo Round, the tariff level fell to an average of 6.3 per cent and
following the Uruguay Round of trade negotiations (UR) this level was hoped to fall to
3.8 per cent.'?

On the modalities of tariff negotiations, Article XXVIII bis leaves it to
participants to decide whether the negotiations should be carried out on a selective
product-by-product basis or by the application “of such multilateral procedures as may be
accepted by the contracting parties concerned”. The Article envisages that the
negotiations could result in the reduction of duties at existing levels or commitments not
to raise duties on particular products beyond specified levels. 1> Owing to this, it has been
concluded that tariffs are not presumptively good or bad and as such, there is no
obligation under the GATT to reduce them. "¢

2.3.2 Uruguay Round on Tariffs
A technique used for the first time in the UR was tariffication. This method was

developed to eliminate as far as possible, the rather large number of non tariff barriers

8 Bela Balassa, Studies in Trade Liberalization: Problems and Prospects for the Industrial Countries
(Baltimore & Maryland: The Johns Hopkins Press, 1967) at 217.

? Brian McDonald, The World Trading System: The Uruguay Round and Beyond (Hampshire: Macmillan
Press Ltd, 1998) at 65.

% 1bid. at 69.

' Cortes, supra note 3 at 126.

2 McDonald, supra note 9 at 69.

3 Anwarul Hoda, Tariff Negotiations and Renegotiation under the GATT and the WTO: Procedures and

Practices (Cambridge: Cambridge University Press, 2001) at 8.
" Trebilcock & Howse, supra note 4 at 114,
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(NTB) principally quotas that existed or had recently come into being in the T&C sector.
The idea was to convert these restrictions into tariffs which are inherently less trade
restrictive. The solution was born out of general frustration with the proliferation of the
non-tariff restrictions and the relative failure of GATT to do anything about them.'” This
phase out of the quantitative import barriers sanctioned by the Multi Fiber Agreement
(MFA) leaving only tariff protection for domestic markets represents a fundamental
change in protection policy. 16 Essentially, T&C products will be accorded the same
treatment as other industrial products. 17

After textile and apparel items are assigned a tariff, every country will face the
same tariff rate under the WTO and the stage will be set for the gradual reduction of these
tariffs.'® It is important to note that the pattern and level of MFN tariff reductions within
the WTO framework will also have an impact on the extent of trade diversion. ¥
Developing countries are expected, to be the biggest beneficiaries of changes in trade
flows, investment and the location of production that will develop in the sector.”’ The
tariff reductions made by the major developed countries it is hoped, will in the long run
effectively improve the access of developing countries to their markets and provide
increased security and predictability for developing countries’ trade in T&C.*'

2.3.3 GATT and Tariffs

From the discussion above it is evident that the main effort of the GATT has been
twofold i.e. to reduce the average level of tariffs and to ensure that they are fixed or
‘bound’ at the new reduced level and cannot be raised again without a cost being
incurred. Article XX VIII bis stipulates that “the binding against increase of low duties or

of duty free treatment shall in principle be recognized as a concession equivalent in value

'S McDonald, supra note 9 at 70

' Gallagher, supra note 1 at 17.

' UNCTAD, “The implementation of the Uruguay Round Agreement on Textiles and Clothing: Some
General Issues” in Harmon Thomas & John Whalley, eds., Uruguay Round Results and the Emerging
Trade Agenda: Quantitative-based analyses from the development perspective, (New York: United
Nations, 1998) 265 at 266 [UNCTAD, “Implementation”].

'8 Aaron Schavey, “Choosing to Lead: Liberalizing Trade in Textiles and Apparel” Backgrounder 214
Massachusetts Avenue. No. 1366 (May 9, 2000). Online: The Heritage Foundation.
<www.heritage.org/library/backgrounder/bg | 366.html> at 2.

1% Hanaa Kheir-El-Din & M.Maamoun Abdel — Fattah, “Textile and Clothing in the Mediterranean Region:
Opportunities and Challenges of Returning Textiles and Clothing to GATT Disciplines™ Online: World
Bank <http://www.worldbank.org/mdf/mdf3/papers/global/kheir.pdf> (accessed on 3/18/2003) at 14.

2 Gallagher, supranote 1 at 17.

2! “UNCTAD, “Implementation”, supra note 17 at 266.
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to the reduction of high duties”.”* For example if a country raises a ‘bound’ tariff on a
particular product it must compensate the principal suppliers of that product with
equivalent tariff reductions on other products or face sanctions in the form of the
withdrawal of tariff concessions by the affected party.23 The rationale for this provision is
based on the fact that importers and exporters depend of stable tariff policy. If a tariff
lowered during a WTO negotiating Round could be unilaterally raised again later, the
concession would have little or no value to foreign or domestic producers.24 For domestic
producers it is argued, the fact that the national government might subsequently raise a
tariff also creates uncertainty not only for the firms that use the import as an input into
their production but especially for export oriented firms that have to compete for human
and financial resources with import-competing firms.”

In line with the MFN principle is the requirement that when tariffs are bound the
benefit from them be extended to all Members of the WTO. *® The GATT forbids the use
of taxes in a manner that discriminates between foreign and domestic goods, whether this
discrimination is obvious, or non discriminatory on the face of it but discriminatory in
effect.?” Taken as a whole, the above provisions seem to offer a better chance for reaping
benefits from the T&C trade than was previously the case when the trade was essentially
out of the GATT system.

From the foregoing discussion it can also be said that at moderate levels tariffs
tend to promote competition and trade, and ensure that domestic prices are not free to rise
unduly.”® With a non prohibitive tariff highly efficient foreign producers may be able to
surmount the tariff and still compete effectively with domestic producers, thus creating
some incentives for the latter to enhance their productive efﬁciency.29 Tariff
liberalization in this case helps to raise consumers’ real income, reduce the welfare losses

associated with inefficient levels of production and consumption, as well as boost exports

2 Hoda, supra note 13 at 8.

2 McDonald, supra note 9 at 66; See also Gallagher, supra note 1 at 18.
H Gallagher, /bid. at 17.

% Ibid. at 18.

26 McDonald, supra note 9 at 35.

2 Ibid. at 71.

2 Ibid. a1 65.

¥ Trebilcock & Howse, supra note 4 at 113.
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through redistribution of resources from inefficient industries to the competitive export
sector.”®
2.3.4 Shortcomings of the current tariff system

Without attempting to forecast the outcome of the ongoing T&C tariff
negotiations, it is important to note that there is a great deal of skepticism about the
outcome result arising mainly from the past experiences in other sectors with regard to
the operation of the tariffs. These have in general not been so positive as the following
discussion illustrates and it remains doubtful whether the situation in the T&C will be
different once the sector is fully integrated.

To begin with, Article VIII provisions on NT and internal taxation and regulations
terms have been said to be vague and as a result, they do not significantly constrain
domestic policies. At present domestic authorities retain a great deal of discretion in this
area of customs administration.”' Normally calculating import duties involves a number
of tasks i.e. valuing the imported goods, locating the goods in the appropriate product
classification and identifying the goods country of origin. It is important to note that each
stage of the process of calculating the import duties from valuation system to the paper
work and administrative fees is a potential barrier to trade since the domestic
administration can increase the level of protection afforded by tariffs or even make the
importing process prohibitively complicated.32

The tariff reductions by developed countries referred to above have tended to be
concentrated in areas that already had low tariffs.>* As shown earlier, developed countries
still maintain protection against manufactured goods supplied by developing countries.
The average tariff on the latter’s bundle of exports is four times higher than that on the
set of manufactures imported from other developed countries.>* In the T&C sector, the
tariff reductions fell far below the one third reduction that was intended.” It is not clear

however whether these higher tariffs will keep out imports from the cheaper suppliers

30 Neil McCulloch, L Alan Winters & Xavier Cirera, “Trade Liberalization and Poverty: A Handbook™
(2001) online: Centre for Economic Policy Research <http://www.ids.ac.uk/ids/global/pdfs/tipov.pdf>
(10/10/2003) at 257.

3! Trebilcock & Howse, supra note 4 at 129

2 Ibid. at 124

33 McCulloch, Winters & Cirera, supra note 30 at 260.

* Ibid. at 256

% Ibid. at 260
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once quotas are lifted.”® It should be pointed out though that tariff peaks can play an even
more important role in determining the success and extent of industrial exports both from
and to developing and developed countries.”” The higher the tariff, the more strongly
developing countries’ exports are cut back and perhaps their prices depressed, and the
more the production is switched away from the goods subject to such peaks. Since the
tariff peaks occur in precisely those industries in which developing countries have a
strong comparative advantage, exploitation of comparative advantage is frustrated, their
incomes are reduced and as a result they incur large welfare costs.™

In addition, tariffs distort both domestic production and consumption decisions,
first by attracting resources into the protected sector and second by raising prices to
consumers above world prices, which in general reflect least cost means of production,
thus inducing consumers to allocate their resources to less preferred levels of
consumption.3 ® Tariff impositions often have the effect of encouraging trade as well as
labor and capital to move in undesirable directions which may not necessarily be in a
countries economic interest.*” They thus reduce the welfare of the country that imposes
them by distorting the allocation of resources away from other products the production of
which would possibly maximize national income at world prices. Important here is that
although producers gain from tariff protection, consumers lose and their loss is not fully
compensated by producer gains generated by the tariff.*!

High tariffs in industrial countries have also been said to encourage developing
country producers of labor intensive manufactures to engage in wage competition-lower
real wages, decreasing employment or both.*? This is done partly with the aim of cutting
down the costs inflated by the high tariffs so as to ensure that production remains
competitive on the international market. If this is a valid depiction of what high tariffs
can do to labor conditions then the future of workers in T&C industries particularly in

developing countries where the labor situation is generally in a sorry state is bleak.

3 McDonald, supra note 9 at 142,
" UNDP, Making Global Trade Work for People (London: Earthscan Publications Ltd, 2003) at 158.

3% McCulloch, Winters & Cirera, supra note 30 at 258
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Maintenance of high tariffs is not a sphere exclusive to developed countries. In
fact even after the completion of the UR, industrial tariffs are higher in developing
countries for developed country exports than in developed countries.* It has been
observed that most developing countries bind their tariffs at levels well above their
applied rates so that they could in principle substantially increase their applied rates
without infringing their WTO commitments.*

The prevalence of high tariffs in the two worlds may be justified for the following
reasons;

Higher industrial tariffs avoid deindustrialization and build competitiveness by
shielding the domestic industries from foreign competition. This is illustrative of the fact
that the rationale for the supposedly defunct infant industry protection argument has not
been abandoned altogether and thus continues to have traces in the current trading
system. It is argued that binding industrial tariffs at low levels in developing countries for
instance where industries do not have the capacity to withstand competition from cheaper
and usually high quality imports by efficient producers creates difficulties for their
manufacturing sectors.”® It is also pointed out that a major difference between developed
and developing countries is that developed countries have the capacity to provide safety
nets for people whose jobs are affected by the increased imports caused by tariff
reductions whereas developing countries do not have such capacity.“’

In developing countries, tariffs also have an advantage of generating the much
needed tariff revenue. As a result, it is argued that these countries and especially the least
developing among them must for all fairness have a certain threshold of tariff
protection.47 When compared to other forms of raising revenue, taxation of impcits at the
point of entry is relatively cheap and convenient. It cuts down on the amount of
administrative costs that would be required for other forms of taxation schemes yet these
are clearly beyond reach for many developing countries. The lowering of tariffs applied

to T&C imports it is argued will thus affect the amount of tariff revenues collected by

B 1bid. a1 158; See also McCulloch, Winters & Cirera, supra note 30 at 258.

* IMF & W3, “Market Access of Developing Country Exports-Selected Issues” (26/9/2002). at 11 online:
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* Ibid. at 164.
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these governments and so their use in these countries should be maintained.* The
problem lies however in drawing the line between tariffs imposed to generate revenue
and those that are protectionist because even the former may have a protectionist effect.

Reverting to the discussion of the shortcomings of the tariff system, another area
that did not follow the low post UR average tariff relates to the structure of tariffs which
still exhibits tariff escalation.”’ Most tariffs today are ad valorem and so require the
importer to pay a certain percentage of the good’s value in duty. Thus the value of the
imported goods is an important determinant of the ultimate import duty ‘any advance in
value is accompanied by a commensurate increase in both duties collected and in the
level of protection’.5° Tariff escalations are intended to increase with each stage of
processing thus enhancing the effective protection to higher value-added products in
imposing countries.”'

The prevalence of the phenomenon of tariff escalation goes to illustrate that there
is still a bias against imports from developing countries compared with imports from all
sources.”> That is, tariffs on a particular product increase as the product moves through
the value added chain e.g. the tariff is low or zero on primary products but increases as
the product undergoes additional processing. This can be a significant bias against trade
of the processed product.™ Tariff escalation biases protection against the production of
final goods in developing countries in the sectors where most of the value added is
concentrated.” It has as a result been argued that developed countries it seems are happy
enough to export manufactured goods to cach other, but from developing countries they

still want only raw materials and not finished products.5 5 The strength of this argument is

8 peter Walkenhurst, “Liberalizing Trade in Textiles and Clothing: A Survey of Quantitative Studies”
TD/TC/WP (2003)2/FINAL. Working Party of the Trade Committee. Unclassified online:
<http://ideas.repec.org/p/wpa/wuwpit/0401007.html> (accessed on 10/15/2003) at 9.

42 Sam Laird, Lucian Cernat & Alessandro Turrini, “Back to Basics: Market access issues in the Doha
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reflected in the classification of certain products as sensitive and subject to special
internal procedures, as in the United States Trade Act of 2000.%® Furthermore, as was
seen in the previous chapter, tariffs on clothing are higher than tariffs on textile products
and this also offers sufficient evidence of the presence of tariff escalation.”

Because tariff escalation is particularly pronounced for broducts that offer
developing countries the best chance of starting industrial exports, it discourages these
countries from processing their products for export.’ ® Thus, while development strategies
in many countries aim to upgrade production processes in order to capture a larger share
of the value added, tariff escalation pushes in the opposite direction.”” Developing
countries end up gaining less from trade because they engage in low value added
commodities that are susceptible to price fluctuations and the uncertainty that it creates.”

Important to note is the fact that tariff escalation is a quite widespread
phenomenon and affects both agricultural and industrial products. Also, it is not just a
feature of developed markets but is present in developing countries as well.5! Therefore,
it is in every country’s interest that tariff valuation techniques be uniform and predictable
to reduce the negative impact of the tariff escalations. A system that is unpredictable or
unfair to exporters serves as a non tariff barrier to trade and therefore undermines the
effects of tarifi reductions.®?

For the benefits of trade liberalization to be distributed as evenly as possible,
between developed and developing countries, a forum is needed in which all interests can
be balanced. This requires first and foremost, that the markets of the developed and
developing countries be open to each other by eliminating tariff restrictions.® It has been
argued that the developed world will find it easier to accept imports from the developing

countries if they can also export to them. Implying that the ability of both the developed

36 Section 211(b) U.S., H.R. 434 Trade and Development Act, 106" Cong., 2000.
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8 UNDP, supra note 37 at 161.
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and the developing world to lower trade barriers depends at least in part on their ability to
export.*
2.4 Dispute Settlement System

2.4.1 Introduction

As was noted earlier the WTO provides a strengthened and expanded framework
of rules for international trade. These rules however would be worth little without an
effective dispute settlement system to enforce rights and obligations.®® The viability of
the trading system requires that the principles of non-discrimination and market access
commitments be protected by a series of rules that guard against policy slippage or
erosion. If Members could not exercise their WTO rights through recourse at the
multilateral level, they would be tempted to do so unilaterally. Others would also take a
different view of their own obligations if they did not believe that others were abiding by
theirs. It is thus recognized that without multilateral dispute settlement the trading system
would be less stable and effective.’® Its no surprise therefore that the GATT dispute
settlement system has long been considered a cornerstone of the multilateral trading
system. The system has provided countries with the ability to challenge actions taken by
trading partners and obtain rulings from independent panels of experts on the GATT
consistency of such measures.”’

2.4.2 Dispute Settlement after the Uruguay Round

The WTO Dispute Settlement Understanding (DSU) incorporates major
improvements in the GATT dispute settlement procedures.68 Incidentally, to many
commentators the strengthening of the dispute process is regarded the most important
element of all the institutional changes created by the UR.%

One of the central provisions of the DSU is that unilateral action is forbidden.

Members are required to use the multilateral dispute settlement rules and procedures of

the WTO to resolve all disputes.”
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<www.wto.org> [WTO, “World Trade Report”] at 173.

57 Gallagher, supra note | at 57.

% Ibid.

5 McDonald, supra note 9 at 44,

™ Gallagher, supra note | at 58.

42



Very important about the procedure is also that consensus is no fonger required to
proceed in disputes. A consensus decision is now only required to halt the proceedings at
any stage of the formal dispute settlement procedures.”’ And this is unlikely to happen.
The change implies that the international community is moving towards a more rule-
based system rather than one that leans towards negotiated solutions.”” Tt also greatly
enhances the confidence of all trading nations, large or small, in the multilateral trading
system since the potential for procedural blockage is removed.”

Another change is the introduction of more precise and shorter time limits for
each stage of the procedures.74 The new mechanism is more time bound, predictable,
consistent and binding on all members. s

The dispute settlement mechanism protects the trading rights of developing
countries the same way as of developed countries.” Despite the dominance of developed
countries and skewed distribution of the bargaining power, WTO offers developing
countries a rules-based forum at which to defend their trading interests and rights.”” As a
result, developing countries are participating more in the dispute settlement process than
was previously the case.”®

In addition, unlike in the GATT, the WTO dispute settlement process moves
forward automatically with the panel and appeliate body reports being adopted unless
there is a consensus against them (Articles 16.4 and 17.14 respectively). This rule of
negative consensus, backed up by a mechanism providing for compensation and
sanctions in case of non compliance has greatly increased the effectiveness of the process
and made it very different from the compliance mechanisms of other international

agreements.””
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As a special provision for least developing countries, Article 24.1 provides that in
case of a dispute involving such countries, Members “exercise restraint” in bringing
formal complaints or, if a complaint succeeds, that they exercise restraint in seeking
compensation or authorization to suspend equivalent rights or concessions.

This legal protection afforded by the dispute settlement body has had and will
continue to have great impact on textile trade liberalization process. The shift towards a
more legalistic adjudicating system instills confidence in the credibility of the entire
system and offers a possibility for better dealings within the sector.®

Important to note however is the fact that although procedurally the GATT is
capable of adjudicating most legal claims, legal rulings can still be blocked by unwilling
defendants and the enforcement of rulings still depends almost entirely on normative
pressure.S' This impasse greatly affects market opportunities as well as the exporter’s
incomes.

In addition to the above, the financial and technical resources required to use the
system are beyond the reach of many poor countries. What is more, the effect of
imposing sanctions against more economically powerful WTO Members may be
inconsequential for developing countries, if not harmful to themselves.® So this cuts
down on the use of the system by the developing countries and thus leaves some of their
claims unattended.

The above still holds even where a developing country wins a case. Collateral
political issues may make it impossible for it to lay claim to the award as the
consequences to it if the award is claimed may be quite onerous. Therefore such country
has to exercise these rights with caution by weighing all factors to determine whether
enforcement of the award is in its best interest.

Whether the above experiences in the dispute settlement system will continue to
operate after the complete liberalization of the T&C sector in 2005 remains to be seen. It

is said that to achieve the objective of making the system work for all Members on a
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more equitable basis, it is important to look at the working mechanisms of the system to
see whether or not there is some room for improvement.®® So where the dispute
settlement system has fallen short of the reasonable aspirations of the countries efforts
should be made to rectify the situation.
2.5 Regional Trade Agreements
2.5.1 Introduction

In Article XXIV of GATT, the WTO formally embraces these arrangements. It
allows such regional customs unions and free trade areas to exist. The Article requires
that barriers to trade not be raised against those outside the arrangement and that
Members embrace all trade and move quickly towards free trade or customs union. It has
been argued that this second provision was designed to avoid partial arrangements
meaning that parties to the arrangement must be genuinely pursuing a full free trade
arrangement and not a preferential deal for some individual sectors.* Article 24.5
provides another important condition to the effect that the duties and other regulations of
the arrangement applied to international trade with non-Member countries shall not be
higher or more restrictive than the corresponding duties and restrictions existing prior to
the formation of the arrangement.

Recently, regional trade agreements have become an important feature of the
international trade system and this has intensified concerns and debates on promoting
national and local interests alongside international trade regimes.**Although the
structures of these arrangements vary hugely, they all have one thing in common i.e. the
objective to reduce barriers to trade between Member countries. At their simplest they
merely remove tariffs on intra-bloc trade in goods but many have gone beyond that to
cover NTBs and have extended liberalization to trade and investment.®

Significant to note in the discussion of regionalism is that no country is immune

from its effects. It shapes world economic and political relations and influences the
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development of the multilateral trading system, and as a result all countries face policy

choices concerned with regionalism.87

2.5.2 General Issues

It is relevant to explore some of the general issues concerning the establishment
of these arrangements with the aim of examining how their increasing importance in
international trade will perhaps shape the T&C sector following its complete
liberalization.

Regional groupings accord highest trade policy priority to their Members by
means of their inward looking trade policies and hence create economic security to
Member states.®® Within the arrangements, countries are able to achieve gains to trade
through the reciprocal exchange of concessions on trade barriers and greater market
access yet these privileges are not shared with those on the outside thus giving a de facto
advantage to Members.? Given the changing nature on international protection
characterized by a shift from tariffs to NTBs which are difficult to contend with, as well
as the difficulties in achieving multilateral solutions to the challenges posed by these
barriers, it is argued that regional trade arrangements are often seen as a preferred
alternative to engaging in global competition.’® The arrangements facilitate their
Members to overcome most of these hurdles which enables Members imporis to become
cheaper relative to those of other producers and as is usually the consequence, there are
shifts in demand causing further changes in the flow of trade and in output levels in many
sectors.”’

In addition, because the arrangements reduce or abolish barriers on trade within
the group while maintaining high import control measures against non members they
create some kind of buffer against global competitive pressures which enables Member
states to exploit the economies of scale within the bloc. %2 Also, the regional cooperation

offers one route to overcome the disadvantages of smallness by pooling resources or

¥ Ibid. at 5.
%8 Islam, supra note 80 at 775.
% Bob Switky, “The Importance of Trading Blocs: Theoretical Foundations” in Bart Kerremans & Bob

Switky eds., The Political Importance of regional Trading Blocs (Aldershot: Ashgate Publishing Ltd, 2000)
13 at 23

% Ibid. at 30.

' World Bank, supra note 86 at 9.
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combining markets and this market enlargement again allows firms to exploit economies
of scale more fully. With the combined markets comes the benefit of reducing monopoly
power since firms from different countries are brought into more intense competition as

well as induced to eliminate internal inefficiencies and raise productivity levels, expand

sales and cut prices.93

Although the global approach is essential, by its very nature it cannot move as far
or as fast as regional arrangements. Global trade negotiations take time and enormous
effort. They involve many partners whose economies are simply not compatible and
whose interests are not commensurate and are at different levels of development. > The
regional arrangements on the other hand permit a very substantial trade liberalizing effort
to take place among countries that are prepared to do so and have economies that are
compatible both from a geographical and an economic point of view. This ensures that
the world does not come to a stand still and waste time because it is looking for the
perfect solution to all its problems.”

A country may seek membership in a regional arrangement in order to enhance its
political voice in multilateral bargaining forum.*® Except for the largest economies,
achieving agreement in WTO negotiations requires Members who share an objective to
work together to build a broad consensus and the most likely source of initial support will
be other Members of a regional group who are predisposed by their trade relations and
shared policy interests.”” An example here would be in the UR T&C trade negotiations.
Although the developing countries were not a regional bloc per se, the illustration aims at
showing how effective team work can be in producing favorable rules especially for
weak nations as these would be hard if not impossible to negotiate individually.
Therefore, the regional effort puts the Members in a much better position to make the
concessions that are necessary for successful global discussions.*®

A threat that economists see in these regional arrangements is that they may be

more trade diverting than trade creating i.e. exports to the region might be reduced and

% World Bank, supra note 86 at 31

% McDonald, supra note 9 at 59.

% Ibid.; See also Switky, supra note 89 at 31.
% Switky, Ibid. at 18.
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trade might be diverted to producers within the free trade area.”® It has been argued
however that changes in trade flows caused by regional trade arrangements do not
necessarily have an adverse effect. But where each Member country substitutes cheaper
imports from the rest of the world with more expensive partner imports the outcome is
trade diversion and a loss for Member countries.'® Whatever the argument, the reality is
that while some countries might benefit from their trade creating effects, i.e. from the
stimulus to growth along with import demand, the arrangements trade diverting costs and
investment diversion may outweigh any gains.'®'

In addition to the above, the arrangements affect and distort comparative
advantage and consequently exporting countries incomes. Some countries are heavily
dependent on a non-discriminatory trading order therefore a circumvention of the
principles of free trade such as MFN, comparative advantage and transparency in trade
thwarts all their efforts to come out of the economic misery and further exacerbates their
economic marginalization.'®

Another concern is that the regional trading arrangements are inherently
protectionist and are as such a hindrance to freeing international trade. Although formed
under Article XXIV, these arrangements are said to remain largely unregulated by the
WTO.'® It has thus been concluded that although the Article is generally an aid to better
regional arrangements, it is certainly not sufficient for good economic policy. That is,
even if the Articles conditions were applied without exception they would not preclude
harmful arrangements implying that wholly GATT compatible regional arrangements can
still be predominantly trade restrictive. 104 A5 a consequence, regional arrangement
formation has become associated with tariff increases.'® Existing arrangements do not
help the situation at all as they are often easily tempted to raise the effective level of

protection so as to improve the region’s terms of trade.'® The effect of this is to provide

* Ibid. at 54.

1% World Bank, supra note 86 at 42,
%" Gallagher, supra note 1 at 109.

"2 Islam, supra note 80 at 792.
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greater protection to the insiders while freezing out all outsiders and thus thwarting all

liberal trade strategies.'”’

2.5.3. Arrangements and the Textile and Clothing trade

A major impact on T&C trade flows during the 1990s has ensued from regional
trade agreements which enabled firms to circumvent the MFA quotas.'® It has been
observed however that the European Union (EU) and North American Free Trade
Arrangement (NAFTA) are the most dynamic and important blocs affecting the global
T&C trade.'” Modeling results have thus predicted welfare benefits arising from the
T&C trade for the participating countries while trade diversion is expected to adversely
affect outsiders.''® As such it is pertinent to look at the some of NAFTA crucial elements
in as far as the T&C trade is concerned to establish whether the assertions made thus far
are valid.

The textile and apparel sector was one of the most contentious in the entire
NAFTA talks. This was perhaps not surprising since the sector was and continues to be
very important in terms of trade and employment.l ' At its conclusion the NAFTA
provided manufactures of textiles with continued as well as new preferential access.''?
Under its terms virtually all tariffs on originating textiles between the three Member
states were to be eliminated by January 1 2003. ' In addition a nil quota requirement

was provided in clothing exports under the agreement. '**
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While each Member maintains its own external tariff, the NAFTA preferential
tariff is extended only to goods originating from a Member country.'”” NAFTA imposes
very strict rules of origin for textile and apparel more than other products.’ 8 These strict
rules of origin for textiles and apparel are one factor contributing to the changes in
direction of the trade in the region.!'’ The rules require that certain production steps be
taken within North America before a good can qualify as a NAFTA good.! '8 In effect the
NAFTA has increased performance of its Members in the T&C trade created mainly by
the secured markets due to strict rules of origin. In 2001 performan 'z figures showed
Mexico as the largest supplier of apparel products into the US, while Canada and Mexico
ranked first and second as suppliers of textiles respectively. 19

Another factor that has favored the T&C sector in this region is the fact that T&C
markets have increasingly become demand driven and require new products much more
frequently and rapidly.l20 The off shore processing trade has also made nearer locations
cheaper particularly in terms of the transport costs involved. Bearing in mind that tariffs
are applied only to the value added when domestically produced intermediate inputs are
re-imported as a final or near final product this leads to considerable cost savings relative
to direct importation.121 The effect of these considerations has resulted in the move
toward relocation of economic activities.'”? NAFTA has had such effect by shifting

123

demand away from Asian suppliers of T&C. " Hence while industries expand in some

countries due to regional arrangements they contract in others and as this happens
demand for labor and real income levels also change:s.124 It is argued that the relaxing of
quota restraint as provided for in the ATC will further increase the relative importance of

geographical proximity because it reduces delivery time contributing further to the

5 Article 401 North American Free Trade Agreement.
16 Article 402 North American Free Trade Agreement; See also, Nattapong Thongpakde &Wisarn
Pupphavesa, “Returning Textiles and Clothing to GATT Disciplines™ online:
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strength of trading blocks.'?® This is tolerable but where it involves investment diversion

from third countries it is feared that it may constitute another threat to the multilateral

system. %

The WTO should therefore confront and challenge the protectionist policies
within the trading blocks as these expose weak countries to economic peril. This can be
done through the imposition of hard and strict multilateral trading rules. Increasing
globalization of trade needs a trade regulatory regime that is global in nature and scope.
A regional arrangement it is argued should exist only as a stepping-stone towards
achieving global free trade. Furthermore, the MFN principle ought to be made equally
applicable to trade blocs pursuant to a fixed time schedule after formation to guard

against the “fortress” mentality.'?’

2.6 Generalized System of Preferences
2.6.1 Introduction

Preferential treatment of developing countries is a well established practice of
international trade relations whose origins could be traced back to the Havana Charter. 128
Whereas the GATT rules are aimed at mutual advantage and the balancing of interests,
they originally reflected a consensus in which the interests of the developing countries
were not properly accommodglted.'29 Efforts were therefore made to redress international
inequalities and in 1979, the Tokyo Round of trade negotiations produced the Enabling
Clause-allowing developing countries to benefit in principle, from preferential market
access and flexible trade mechanisms not enjoyed by developed countries. The Clause
legitimized the Generalized System of Preferences (GSP) and provided more favorable

treatment with respect to NTBs, preferential trade rules for developing countries and

'3 Richard P. Appelbaum, “Assessing the Impact of the Phasing-out of the Agreement on Textiles and
Clothing on Apparel Exports on the Least Developed and Developing Countries” (Santa Barbara:
University of California, 2003) <www.iccr.org/issues/css.mfa_resources.doc> (accessed on 12/2/2003) at
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special treatment for least developed countries.'* The original idea of the United Nations
Conference on Trade And Development (UNCTAD) Secretary General at the time was to
introduce a GSP, whereby the developed countries would allow across-the-board, duty
free access to developing countries. Instead of the single scheme, each developed country
drew up its own GSP system for all their beneficiary countries unless these were
excluded for political reasons."*'

The provisions were expected to counterbalance the perceived inequality in
economic conditions and power relations between developed and developing countries.'*
By allowing for participation of developing countries on a more equal basis, the GSP’s
assured a better balance of mutual advantages to be gained from the international trading
order."” And this was achieved by not only allowing developing countries not to
reciprocate, but also through granting them preferential tariffs in the markets of
developed countries. 134

Most developing countries have as a result relied from time to time on special
preferential access to developed country markets under the GSP. This has been in part
because these non-reciprocal trade preferences have sometimes offered developing
countries substantially better access to developed country markets than was available
under bound MFN tariff rates.'®> By charging lower tariffs or granting duty free entry to
developing countries’ exports are stimulated.'*® This has translated into an expanded
export led sector backed by the security of access to markets and has further attracted
export-oriented investment. '*7
2.6.2. WTO and Preferential Treatment

Whereas, the special and differential treatment (SDT) for developing countries is

institutionalized in the WTO, it operates under a waiver in Article 9 and has become little
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more than longer transitional periods to implement the same rules as developed countries
rather than positive discrimination in the rules in favor of developing countries.'*®

There is also concern expressed that market access opportunities for developing
countries under the GSP are being reduced by the cuts in MFN tariffs agreed in the
UR.'* The increases in bound market access commitments resulting also from the UR, is
considered even more significant than the MFN tariff reductions in the erosion of GSP
preference margins. '*> Whichever argument one decides to make it is clear that these
new developments in the multilateral system place in doubt the possibility of developing
countries attaining meaningful economic benefit from the schemes.

The above not withstanding, it is said that the system of preferential treatnent will
have to be a distinct feature of the GATT legal system for a long time to come.'*! This is
mainly because enforcing MFN obligations cannot be considered to constitute an
alternative to preferential treatment rather, both have to go hand in hand. Although
restoration of the MFN discipline must be the primary objective it is argued that this will

have to coexist with preferential treatment for a long time to allow for developing country

participation on mutually advantageous terms. 142

2.6.3 Current Schemes and Textile and Clothing Trade

With regard to the T&C sector, it is relevant to highlight one of such schemes that
have played an important role in the facilitation of development in the T&C trade within
the beneficiary countries economies. The United States Trade and Development Act 2000
provided for duty and quota free access for selected African products to the US market,
under the African Growth and Opportunity Act (AGOA). Most of the apparel shipped
under AGOA is in fact exported under the so-called Special Apparel Provision i.e. a
temporary apparel concession, additional to the Act’s general apparel provision. The
concession which runs until 30 September 2004 enables apparel makers to source yarn
and fabric from any country without losing AGOA benefits. This gives least developed

beneficiary countries a strong competitive advantage by enabling them to source

138 Oxfam International, supra note 82 at 8.
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materials from the world’s competitive suppliers but only as long as it remains in
force.'* This provision it is said marks a significant departure from most U.S preferential
access programs, which are usually designed to encourage the use of domestic fabrics and

yarns in the manufacture of apparel for the US market. '*

2.6.4. Limitations
Although preferential treatment schemes remain potentially valuable, for a
number of reasons they have made only limited contributions to developing countries’

trade and economic growth.'*?

Some have summed up the situation and said that the difficulties encountered by
the developing countries with regard to these schemes have in many cases been due to
continued lack of access for certain product categories."*® Most schemes have excluded
what are generally known as “sensitive” products including T&C."" Since product
coverage itself represents only one of the several dimensions to substantially enhance
market access conditions for LDCs exports, exclusion of some products from benefiting
from the preferential treatment has meant that the preference receiving countries have
attained only minimal benefits from the schemes.'*® With this state of affairs it has thus
been concluded that developing countries have failed to obtain the sort of access they
might have achieved if they had entered into real reciprocal negotiations."*®

The schemes have also had fundamental limits due to their discretionary and
unilateral nature.”® The parameters of unilateral and unbound GSP preferences often
mean that they provide only limited market access advantages to developing countries.''
The absence of agreed multilateral criteria for a single scheme also means that developed

countries can unilaterally modify and revoke the preferential treatment.'? In addition,
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each develoned country sets its own rules for eligibility for GSP treatment. ' Taking the
example of rules of origin an important feature in the determination of eligibility for
preference, each preference giving country has different rules of origin, the effect of this
is that a specific origin product may meet the rules in one market but not in another
therefore countries have to incur high compliance costs to meet the demands of each
individual country. This coupled with the fact that the time frames of the schemes do not
allow for an investment response to trade incentives puts the position of the beneficiaries
trying to take advantage of the benefits offered by the scheme at a disadvantage. '>*
Developing countries have also expressed resentment to the conditionalities
attached to this trade assistance program that had traditionally required no reciprocal
action.' Using the example of AGOA, to qualify for GSP treatment a country must offer
reasonable and equitable market access to U.S goods and services, protect U.S
intellectual property rights adequately, ensure that internationally recognized workers
rights are respected among other things.'S" In addition one version of the AGOA required
that all inputs including zippers, buttons, and thread to be used be of U.S origin. This new
practice of utilizing GSP benefits for extra GATT purposes by conditionality is not in
conformity with the spirit of preferential treatment in GATT. It is illegal because it
abuses the situation of the beneficiary of preferential treatment to gain some kind of
reciprocity. ">’ Developing countries have thus frequently made the observation that it is
the developed countries that actually benefit from the ‘special treatment”.'®
To the extent that some of the preferences have proved useful there is always an
additional risk that beneficiary countries may specialize in areas where they do not
possess comparative advantage.'® The secured market access provided by the schemes
resulted in continued flow of resources into the T&C sector for instance in countries

where the trade was of little economic value and that should have been abandoned a long
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time ago and prevented the countries from establishing other sectors of substantial
benefit.

Some have argued that if instead of using such bargaining power as they had for
GSP developing countries had sought lower tariffs and fewer restrictions on developed
countries’ imports of goods from these countries, the beneficial impact of even small
reductions in tariffs of interest to developing countries would probably have exceeded
that from GSP.'®°

An alternative suggested here is to establish multilateral rules and procedures to
ensure the transparency and predictability of preferential treatment. There is no
convincing reason why it should not be possible to adopt a general criterion that is of
competitive need limiting the discretion of individual preference giving countries and to
be applied under multilateral surveillance.'®' It is added that although market access and
special treatment under multilateral trade rules may not, by themselves be sufficient to

accelerate growth in the LDCs, they are certainly necessary. 162

2.7 Exceptions to the Liberalization rules
2.7.1 Introduction

Certain GATT/WTO rules define circumstances in which Members can reverse,
temporarily or otherwise, their market access commitments. 163 One common element
regarding all these rules is that they allow Members in certain circumstances to
temporarily stop applying some aspect of the agreement while ensuring that its objectives
are never undermined. The justification for such measures is that they help the
governments of the states to find a way of confronting delicate situations. Taken as a
whole the rules demonstrate the recognition that governments must enjoy a certain level

of flexibility in order to fulfill their fundamental aim of adapting the norms to the
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circumstances.'® The relevant rules here are anti-dumping, safeguards and subsidies and

countervailing measures.

2.7.2 Anti Dumping

Under Article VI GATT, a Member country can unilaterally impose anti-dumping
duties to protect its domestic industry from imports of ‘dumped’ goods and offset
material injury caused by such imports. The rationale for this measure is that otherwise
competitive producers should not be put out of business by unfair competition by a
dumper attempting to establish a dominant position and later raise its prices.'® These
actions are targeted at firms not governments and are therefore not required to be
imposed on a MFN basis. These two characteristics combined make anti dumping duties
the politically least difficult to apply of all the trade measures available to WTO
Members. '

Anti dumping duties have become the most popular tool of protectionism in the
developed countries and the ease with which they can be imposed has had a deterrent
effect well beyond the set of exports that actually face them.'®’ By way of illustration, the
number of anti dumping initiations .notiﬁed by Members to the WTO rose steadily from
157 in 1995 to a peak of 355 in 1999. Also the number of new measures imposed as
reported by Members was 235 in 2000 and 159 in 2001.'%® Part of the problem is that the
Agreement on Anti-dumping contains sufficient ambiguities and loopholes which enable
powerful countries like European Union Members and the US to place excessive
restrictions on imports from developing countries on the grounds of injury to domestic
industry from dumped imports.’é’9 Consequently, the actions have been captured and
manipulated in a bid to legitimize protectionist tendencies and they operate quite well i.e.

by shifting from overt to covert protectionism.'” In the Bed Linen case for example, the
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European Communities (EC) investigating authorities in determining injury decided that
all imports attributable to Indian producers for which no individual margin of dumping
was calculated were dumped. The Appellate body (AB) stated that from the text of
Article 3.1 of the Anti-Dumping Agreement, it is clear that investigating authorities must
ensure that “determination of injury” is made on the basis of positive evidence and an
objective examination of the volume and effect of imports that are dumped. The method
employed by the EC predetermined the results and as such did not pass the objectivity
test. The imports attributable to non-examined producers were simply presumed in all
circumstances to be dumped for purposes of Article 3 therefore, the authorities failed to
satisfy the requirements of paragraphs | and 2. The AB thus recommended that the
Dispute Settlement Body (DSB) request the EC to bring its measure into conformity with
that Agreement.m The facts and decision above confirm the observation that emerging
economies are almost assumed to be incapable of competing honestly such that whenever
they do produce something at a competitive price they are accused of dumping and
subjected to anti-dumping duties.'”

Other instances have been that investigations are initiated without adequate
justification and later terminated within short periods for lack of evidence.'” It is
estimated that around half of all anti dumping investigations are terminated without
imposition of final measures.'” It must be noted that initiation of an anti-dumping
proceeding alone has a significant impact on the exporting industry targeted whether a
claim is found to be valid or not. Empirical evidence has shown that once anti-dumping
measures are imposed against developing countries, they have an immediate effect on
trade flows by prompting importers to seek alternative sources of supply.'” Furthermore,

the uncertainty generated by the restrictive measures actually taken as well as the
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pressure for additional ones is in itself a highly effective deterrent to trade and is
damaging to targeted economies.'’®

In developing countries economies, the rapid liberalization of their trade regimes
has led them to pass anti-dumping legislation and to rely on it heavily because it is the
most effective way to counter increased import competition while still conforming to
WTO disciplines.'’” In 2001, India came second after U.S in the list of the four leading
initiators of anti dumping investigations with a total of 75 initiations. '78 It should be
pointed out that although developing countries have dramatically increased their use of
anti dumping measures as a group accounting for half the cases filed, they nevertheless
remain the main victims of such measures.'” It can thus be argued that anti-dumping as a
protectionist tool tilts the balance of trade against developing countries given as shown
above, the bias in industrial countries’ legislation as well as the high costs involved in
initiating and defending against these cases. 180

Also important to note about anti dumping duties is that the effects of their use is
generally damaging for the poor. The measures favor profits over wages and the jobs they
preserve are unlikely to involve the poor. Regrettably however, the price increases they
induce are likely to hurt the poor.ISI

It is feared that without a change in the anti dumping legislation this will be the
main form of protectionism in the textile industry from 2005. As shown above the rules
will certainly have a negative impact on the T&C sector once it is fully liberalized and
this will frustrate all efforts for meaningful economic advancement for weak participating
nations. It is thus suggested that the agreement be revised to foremost reduce the

unwarranted cases against developing countries to enable them gain greater benefits from

their increased participation in world trade.'®*
Y
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2.7.3 Safeguards

Article XIX of the WTO allows a GATT Member in certain circumstances to
avoid GATT obligations on a product whose importation is increasing and is as such
causing serious injury to domestic industries producing like or competitive products.
This provision was intended as an emergency measure to provide temporary relief for the
industry. During the time that the relief is in place, it is hoped that the industry would
have an opportunity to adjust to the new competition. '

For the provision to apply, the surge of imports must cause serious injury to the
domestic industry or a threat thereof. Serious injury is defined by the WTO and is set at a
level higher than material injury, which is the criterion used for unfairly dumped or
subsidized goods. In this case, the imports need not be dumped, subsidized or in any
sense fall foul of the other provisions of GATT against unfair trade practices. It is the
sudden surge of imports whether legitimate or not and the injury to‘ a domestic industry
that entitles the importing country to introduce temporary controls. 184

On January 1 2005, textile and apparel products should go back under Article
XIX. It must be noted however that GATT does not contain a quantifiable and therefore
verifiable limitation on the extent of import restrictions once they are justified under
GATT provisions. Under the provision, importing countries are allowed to impose import
restrictions ‘to the extent and for such times as may be necessary to prevent injury’. Such
a broad provision it is said, leaves much greater room for abuse and manipulation.'*®
Consequently, Members have resorted more frequently to this measure than was
previously the case. For instance in 2002 Members notified initiation of 30 investigations.
This compares to 14 in 2001 and 26 and 15 in 2000 and 1999 respectively.186 In
Argentina-Transitional Safeguard Measures on Certain Imports of Woven Fabrics of
Cotton and Cotton Mixtures Originating in Brazil.'"® Brazil requested for a panel to

dispute the transitional safeguard measures on its imports by Argentina. Shortly
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afterwards Argentina issued a regulation which withdrew the measures on these imports
of textile products and categories that were subject to recommendations of the TMB to
which Brazil noted with satisfaction. The final measure to withdraw the safeguard
reflected a mutually agreed solution on the basis of the situation. Such occurrences are
indicative of measures imposed in total disregard to the requirements of the agreement. If
Members clearly followed the provisions of the agreement to the letter it is highly
doubtful if many such measures would be instituted. Although they are eventually
withdrawn, the period within which they remain in operation is just long enough to have
a negative impact on incomes of the targeted economies. As well, the number of
definitive measures has also risen steadily from 6 each in 1999 and 2000 to 9 and 10 in
2001 and 2002 respectively.'®8

Also because of the latitude in making a determination on whether or not
safeguard measures should be imposed, it is observed that importing countries would
only then have to extensively invoke GATT safeguard provisions to justify the
restrictions if they want to maintain a level of protection comparable to that provided by
the MFA.'¥

Likewise, some countries have managed to import into the new textile regime
safeguard measures that are clearly outlawed so as to maintain the same protective effect
as was provided within the MFA. For example, the US retrospectively applied the
transitional safeguard measure on its imports under Article 6 of the ATC against imports
of cotton and man-made fiber underwear from Costa Rica.'*® Costa Rica challenged this
retrospective application of the measure and the appellate body (AB) held that the
disappearance in the ATC of the earlier MFA express provision for backdating the
operative effect of a restraint measure strongly reinforced the presumption that such
retroactive application was no longer permissible. It added that the issue of permissibility
of backdating was in fact prohibited under Article 6.10 and to inject into this Article an
authorization for backdating the effectivity of a restraint measure would encourage return

to the practice which was wide spread under the MFA regime. Accordingly, the AB

'8 «“WTO, “Annual Report” supra note 168 at 24.

18 Zheng supra note 185 at 115.
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recommended that the DSB request the US to bring its measure into conformity with its
obligations under the ATC.

The safeguards clause has also been altered in ways that may increase its use
against developing countries. In the past, developed countries have been reluctant to use
it as a justification for import controls because these had to be applied against all
suppliers. The new agreement however permits selectivity if it can be established that
imports from certain countries have increased disproportionately.191 On the other hand
however, it can be argued that this new requirement is a positive and welcome
development in the sense that a country’s goods will not be locked out if its imports have
not increased and no injury will be attributed to it as was stated in the United States —
Transitional Safeguard Measure on Combed Cotton Yarn from Pakistan 192 the AB stated
that U.S acted inconsistently with the requirements of Article 6.4 of the ATC because it
attributed serious damage to imports from Pakistan without a comparative assessment of
the imports from Pakistan and Mexico and their respective effects. It pointed out that
damage that is actually caused to the domestic industry by imports from one Member
cannot be attributed to a different Member imports from whom were not the cause of that
part of the damage. From the facts, Pakistan was not the only Member from whom
imports had increased sharply and substantially as required by the provision before the
measure can be validly imposed.

As an exception to its rules, Article XIX provides that safeguard measures may
not be taken against a developing country with less than 3 percent of the market share or
to developing countries with less than 9 per cent of the market. This offers some element
of security to weak exporting countries as their exports will not be subjected to the

mechanism that is injurious to their economic development efforts.

2.7.4 Subsidies and Countervailing Action
While the general trend of subsidization appears to be decreasing, it is still

substantial and individual subsidies to individual industries can create tensions and set off

%t Christopher Stevens, “The Consequences of the Uruguay Round for Developing Countries” in Harald
Sander & Adras Inotai eds., World Trade after the Twenty-First Century: Prospects and Policy Options for
the Twenty-First Century (London: Routledge, 1996)71 at 76.
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trade friction. It should also be pointed out that once granted, subsidies tend to perpetuate
themselves and can become a way of life."”® The effect of subsidies is to offset the
benefits gained from market access since they contribute to holding down prices and thus
give the beneficiaries a competitive edge.'™ Therefore their existence can ultimately lead
to a general siege mentality and protectionism in managing the economy.'*®

The UR set out with more clarity what is meant by a subsidy and set up three
categories of prohibited, actionable and permitted subsidies.'*® Actionable subsidies;
these are not forbidden per se, but may be attacked under certain circumstances. Non-
actionable subsidies; these subsidies are not harmful it is nonetheless left open to a party
that feels it has suffered serious adverse effects from such a subsidy to seek a

197

determination or recommendation to that effect.””" In such cases the assumption was that

the dispute settlement mechanisms would resolve these issues in a way that favors
undistorted trade.'”® Prohibited subsidies however are those that require recipients to
meet certain export targets or to use domestic goods instead of imported goods. They are
prohibited because they are specifically designed to distort international trade and are
therefore likely to hurt other countries’ trade.'” In the U.S versus Australia case, the
panel found that payments made under a grant contract between the government of
Australia and Howe and Co proprietary Ltd, and its parent company were subsidies
within the meaning of Article I of the Agreement on Subsidies and Countervailing duties
contingent upon export performance within the meaning of Article 3.1(a) of Article 3.1(a)
of that agreement. They were tied to the companies actual or anticipated exportation or
export earnings. The panel accordingly recommended pursuant to Article 4.7 of the same

agreement that Australia withdraw those subsidies without delay.zoo
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Furthermore the UR also introduced a new set of rules on the use of
countervailing measures. It set out disciplines on the initiation of cases and rules of
evidence to ensure greater transparency, improve the possibility of parties presenting
their cases and ensure that complaints are well founded.*®'

From the above discussion it is illustrated that the WTO has taken steps to arm the
parties affected by the actions of their trading partners with a possibility of seeking
redress and this is very positive and acts as an assurance to traders that their interests in
this regard will be protected. It must be noted however that the use of countervailing
measures is costly. They increase the value of imports and their effectiveness depends on
the attractiveness of the market of the retaliating WTO member and at the end of the day
it all depends on who is threatening whom with such measures.?”? Economically weak
nations thus have to think twice before attempting to employ such measures and even
where valid grounds exist that such measures be taken this may not be in the best
interests of their economies.

In conclusion, although the quantitative restrictions of the international trade are
supposed to disappear when the ATC will cease to exist, as shown above the use of these
mechanisms may rise and other NTBs may come up and will represent a serious obstacle
in the trade.”®® As has been illustrated in the recent years the use of such protective
measures has increased significantly and the trend is likely to accelerate.’® The WTO
rules do not provide an assurance that the importing countries will not invoke these
exceptional clauses to invoke import restrictions similar to those under the MFA. %
Therefore by simply returning international trade in T&C to the GATT framework, it has

been argued the trade will not necessarily become liberal.’®® The use which is made of
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exceptions must thus be clearly regulated so as to prevent governments from using them

as justification for avoiding obligations for liberal trade in T&C.2’

2.8 China and Bangladesh
2.8.1 Introduction

The most important sectoral impact of China’s accession to the WTO in 2001 was
said to concern the clothing industry. >® China is already the world’s largest and among
major producers, the most rapidly growing exporter of apparel even though it is highly
constrained by quotas. China had long been set up for full package production, making it
relatively easy for the US, European and Japanese manufacturers to reliably source
completed garments from Chinese factories.2® With its accession to the WTO China has
thus benefited from the WTO’s collective move towards continuous trade liberalization
which could have perhaps been very difficult to negotiate on its own.?'® Because WTO
accession implies lowering of tariff rates levied on goods imported from Member
countries, an additional opportunity is created for improved market access.”'' The access
to larger markets enables domestic producers to reap the benefits of economies of scale
and in so doing lower production costs are yielded that may translate into lower prices
which may further accrue to consumers in the form of cheaper domestic goods. 2'2

It is observed that without the imposition of the MFA, exports of T&C from
developing countries to developed countries would have been a good deal greater.2l3 The
quantitative restrictions, coupled with the generally high levels of tariff protection
reduced the import demand in many developed country markets.?"* The effect of this was

a corresponding decline in income and employment in the affected countries. In view of
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the fact that much of the labor involved is unskilled and so encounters difficulties in
finding alternative employment, the poverty implications of these restrictions have been
very great.*"” Its phase out will thus do away with the greatest limitation on the exporting
capacity of many nations. Whereas removing quotas is not a panacea for developing
countries’ problems, bearing in mind that the quotas are eliminated on one of the most
important industries in these countries, this would help to encourage growth, increase
production, create more stable jobs, and alleviate some of the abject poverty.2I6

It is important to note that the above mentioned limitations of the MFA do not
apply to all developing countries. In Bangladesh for instance, the MFA has yielded
benefits. Bangladesh’s ready-made garment business grew from US$ | million in 1978 to
US$4.5 in 2001 an equivalent to 76 per cent of the country’s exports. Consequently the
apparel sector accounts for about a fourth of the economy’s value added, a third of the

country’s manufacturing employment and a fifth of its annual investment.?'’

2.8.2 China’s Performance
The issue of China’s accession to the WTO reinforced the fear of competition

after the complete liberalization of the sector since it would strengthen the country’s
competitiveness in the market.?'® Today China’s strength as a global garment exporter is
not seriously rivaled by any other single country. Rather, it competes with entire trading
blocks of countries.?'® China has also shown excellent performance in the few categories
that have been liberalized thus far.”*® In Japan for instance, the pattern of imports is
overwhelmingly dominated by China, whose share of Japanese imports grew from 31%
in 1990 to 76% in 2000. It has been said that this dominance in Japan’s apparel imports

may be showing the rest of the world what the future will look like when the MFA is

phased out. !
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2.8.3 Reasons for Success
The factor endowments give China a comparative advantage in the production.
China is nearly self-sufficient in the raw materials to supply its own textile industry,

including the world’s largest production capacities for cotton, man-made fibers such as

flax and ramie and siik.?*

China’s almost inexhaustible supply of cheap labor is another factor explaining
the sectors success. The country is said to have a skilled labor force that is difficult to
match elsewhere in the world. 2> Bearing in mind that the nature of production activities

in the sector require intensive supply of labor, this was the government’s best sell in

attracting foreign investment.”*

Related to the above, it is said that the full weight of China’s government is
dedicated to making textile and apparel exports a principal industry and employer. A total
of 50% of textiles and apparel imports from China come from state-owned enterprises,
which often operate at a loss and hence require the government to provide a subsidy.”®
This therefore provides the sector with a boost in its competitive capacity vis-a-vis other
T&C producing countries.

Chinese textile and apparel industries are also said to benefit from marketing,
managerial and financial expertise from Hong Kong and Taiwanese investors.?® This
leads to improvement in the productive capacity as well as the level of competitiveness
when compared to other world producers and gives the country a further competitive
edge.

2.8.4 The Challenge

Among the anticipated problems of China’s performance were excess supplies
and falling prices.”?” These fears became a reality. Between the first half of 2001 and the
first half of 2002, China’s exports in the category including cotton dressing gowns, robes

etc to the US market increased by 483 percent. In the same period however, such exports
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from Bangladesh fell by 42.7 per cent.”® Also, during 2002 alone the average Chinese
price for apparel products in 29 apparel categories fell by 44%%* These developments
have serious repercussions for economies of other textile exporting nations.

Bangladesh like many other developing countries relies on export markets for the
expansion of its manufacturing sector due to the small size of its domestic market caused
principally by the low purchasing power.2° It must be pointed out however that global
free trade allows consumers and firms to purchase from the cheapest source of supply
hence ensuring that production is located according to comparative advantage.”'
Likewise, under the MFN rule a Member country has the incentive to import goods from
the trading partners where it can buy at lowest prices and export goods to the partners
where it can sell at the highest prices.>> What China’s aggressiveness demonstrated by
increased output and the resultant fall in prices means for Bangladesh as well as other
countries unable to sell at competitive prices is that the survival and future of their
industries is uncertain. Since the sector contributes significantly to the GDP, they are
likely to see their economies destroyed over the coming few years.>

In addition to the above, it is noted that since international competition brings
with it a concentration rather than a dispersion of production and investment, economic
development will be an uneven process favoring some and injuring others i.e. the world
economy grows unequally and global growth concentrates rather than diffuses.>* The
current developments in the sector are illustrative of this. Factories are closing across the
world as orders are re-directed to China.>** The industries that come under competitive
pressure are forced to reduce employment. In Bangladesh the closure of a large number
of garment manufacturing units will leave few options for workers mainly the young

female workers since this is the only source of large scale formal employment for them to

earn a decent standard of living. *® In view of the fact that most of the workers are
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unskilled, opportunities for finding alternative employment are slim. Even those workers
that are fortunate to remain will face extra pressure in the form of further erosion to their
already meager conditions and wages. Thus confirming the widely held view that
workers everywhere will lose. 27

Moreover, the effects of falling performance would be felt beyond the garment
manufacturing sector. In Bangladesh many industries feed off garment exports ranging
from textile and accessory production to transport, hotel, banking and shipping services.
That is, the larger economy of the poor relies heavily on garment workers wages. An
estimated $2 billion in economic activity is derived from garment exports as a result of
these linkages. It is thus stated that a broad decline in this industry would harm far more
people than most estimates suggest.>®

As alluded to earlier, the MFA quota system generated a structure of exporting
countries that had little to do with comparative advantage and much to do with market
shares based on the availability of quotas.” In Bangladesh there are no indigenous
natural industrial raw materials.?*® Key to the MFA system was that whenever the quotas
became binding in one country, investment was directed to initially unconstrained
exporting countries who then later became constrained also with investment flowing
elsewhere.*! This pattern of quota restrictions thus kept valuable productive resources
flowing into the T&C industries long after they should have been flowing into more
efficient production areas.?*? It must also be noted that whereas these quota entitlements
did not guarantee sales in the restricted markets, they offered protection against third
country competitors in markets where prices were high due to the level of protection and

therefore provided “rents” for the exporting country.243 Bangladesh received large quota

allotments from the US. In 1999 the US accounted for about 42% of total garments
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exports from it. ¥ Accordingly, vested interests have grown that feel safe under the
protection of assured quotas and are thus naturally apprehensive of new competition that
will result from the freedom to export.?** There is therefore a general view that whereas
the abolition of quotas will benefit some developing countries like China others like

Bangladesh will lose dramatically.2®

The other expected welfare loss from the liberalization of the T&C trade is with
regard to the loss of quota rents as the improved market access would not compensate for
their disappearance. It is added that these losses would be even more wide spread and
pronounced if the textiles market liberalization would consist of eliminating quotas but
leaving tariffs unchanged. 241

In conclusion, the new era that will be ushered in by the termination of the MFA
provides an opportunity for real change. While the overall outlook appears optimistic,
most of the exports as illustrated above come from a handful of developing countries. 248
The sector faces a crisis globally that is likely to worsen following the end of the MFA. It
is to be observed that countless countries and their peoples are highly dependent on the
benefits of textile trade beiny spread evenly. This has not happened in the past so the
question is whether the situation is likely to improve after the abolition of quota controls
under the MFA.** Developing countries have been told now and again that they need to
adapt to the intensified competition following the opening of markets.?>° Unfortunately
this does not offer much help in a situation where millions of T&C workers along with
their families face a dire future.

With the current events within the sector the argument made that it is not true that
any attempt to protect major industries or industries of national importance is misguided
is a valid one. Whereas very often countries go about it the wrong way sometimes the

protection can be successful.”' No market can operate without rules thus the market must
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embody the principles and practice of a level playing field. It is stated that the market can
only function if rules are properly observed and there are ample doses of mutual respect
not only between buyers and sellers but also among sellers. That is to say markets are not
just about healthy competition but also tolerance and compromise. For that reason a
strong market position must not be abused, as ultimately, it might risk destroying the
market. 2°?

In line with the above, under the terms of Chinas accession to the WTO a
safeguard mechanism is to be in place for four years following the elimination of quotas
through the end of 2008, although actions taken under the mechanism are limited to one
years duration. After one year, a re-application is required, unless both countries agree to
continue the action. There is also a product-specific safeguard that is part of China’s
accession agreement that can be applied against any import surge from China.”* It is
doubtful if this will operate to prevent Chinas dominance in the sector considering that it
has been able to overcome the quota limitations in place to capture a noticeable share of
the trade.

All in all continuation of trade regulation after the end of the ATC in 2005 is
necessary in the form of measures designed to help emerging and struggling industries to
adjust to the threat posed by dominant producers such as China. These may include clear
restraints on such dominant producers so as to promote sustainable development in the

T&C trade.
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Chapter I1I: New Developments
3.1. Doha Development Agenda
3.1.1 Background

The World Trade Organization (WTO) in addition to administering trade
agreements and the procedures for the settlement of disputes was to be a forum for
further multilateral trade negotiations as well as the trade policy review mechanism.' This
process of redefining and expanding its program of work has continued since the end of
the UR.% The organization was to be led by biannual ministerial conferences, to take
decisions on all matters under any of the multilateral agreements a process that led to the
Doha meeting. At the Fourth Ministerial Conference in Doha Qatar in November 2001,
the Doha Development Agenda was launched. The Doha meeting launched a new and
substantive negotiating Trade Round the first since the UR in 1986.* Under the leadership
of an ad hoc committee, negotiations had to be held starting 1 January 2002 and be
completed on 1 January 2005.

As seen earlier in chapter I, a recurring theme by many civil society groups and
press reports in the post UR years has been that the Uruguay Round Agreement
shortchanged developing countries.® It is argued that the WTO has been an unequal treaty
and its agreements and system are weighted against the interests of the South.” Others
arguments are that whereas both developing and developed countries benefited from the
Uruguay Round Agreement, the balance was in favor of developed countries.® It is clear

that developing countries have assumed significantly higher levels of obligations in a
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range of areas where this had not previously been the case. ® On their part, the developed
countries’ key concession in industrial products was the phase out of the Multi Fiber
Arrangement (MFA). According to many civil society groups therefore, the promises of
large benefits made to developing countries during and immediately after the Uruguay
negotiations have not translated into reality.'° '

~ Supported by civil society groups, developing countries demanded the imbalance
in the Uruguay Round Agreement be corrected at Doha.!' As a subject of negotiation, the
Doha agenda unlike the Agreement on Textiles and Clothing (ATC) (a complete
agreement) presents an opportunity to strengthen WTO rules and create a fairer and more
open playing field in T&C trade.'

The Doha Agenda includes several items of specific interest to developing
countries and focused on trade liberalization. It was as such a welcome development from
the viewpoint of developing countries."? Developing countries at Doha had an interest in
preserving and strengthening multilateral rules and disciplines which kept the trading
system open.” This new Round could also be the venue for negotiations seeking to
achieve further exchanges of concessions on trade barriers beyond what had been
achieved by the end of the UR. The possibilities the Doha proffers would be portrayed as
positive for development and hence central to a development Round. However, it is
argued this clearly depended on what was included in the agenda and how one interpreted
benefits for developing countries. '

At Doha, WTO trade ministers agreed io launch a “broad and balanced work
program which includes an expanded negotiating agenda and other important decisions
and activities necessary to address the challenges facing the multilateral trading

system”.'® Its agenda contains matters for immediate negotiation, matters for future
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negotiations that are subject to “explicit consensus” among WTO Members on

modalities, to be decided at the Fifth Ministerial Meeting and matters for further

examination in relevant WTO bodies.'” These negotiations, their conclusion and the

implementation of their results will be treated as parts of a Single Undertaking.'®
3.1.2 A development Dimension

At the Doha Ministerial Meeting the name coined for the entire work program
was the Doha Development Agenda. In the eyes of many, this is not only a description
reflecting the pervasiveness of the focus on development in the declaration and associated
decisions and texts, but also a bench mark against which the results of the negotiations
will be judged.'® Some have expressed skepticism about the development approach
noting that the WTO is by its structure not primarily a development oriented
organization, highlighting that its predecessor was set up to establish a rule regime to
keep markets open and to foster exchanges of concessions to reduce barriers through
Rounds of trade negotiations. 2 They argue that by making ‘development’ the focal point
of the new WTO Round it seems to imply either that the WTO will devote much or all of
its negotiating capital to an enterprise that logically does not fit its central mandate, or
that the word “development” will be used as a fig leaf for developed countries to continue
with a negotiating agenda which in the main is “non-developmental”, while nonetheless
keeping the developing country majority at the negotiating table.”!

Trade and development are linked through the effect of trade policy on the level
and pattem‘of domestic aggregate spending and hence on the savings-investment
mechanism. In modern growth theory, trade is seen as an instrument of capital
accumulation or as a means of stimulating efficiency through better resource allocation
and enhanced competition.? It is said, trade policy can create an environment that favors

investment through the creation of more predictable and secure trade and investment
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regime, an issue that links trade policy and good governance. Conversely, trade policy
should permit investment to operate as productively as possible that is through its effects
on resource allocation. Furthermore, trade policy determines the allocation of scarce
resources within the domestic economy, generating efficiency gains that derive from
inter-sectoral shifts of production in favor of those production activities that use more
intensively the relatively more abundant factors of production.”

But as noted earlier in the work, until more recently most initiatives aimed at
expanding the GATT/WTO’s work program and negotiating mandates have emanated
from developed countries. Of late developing countries have also become more active,
seeking modifications to a wide range of existing provisions in an effort to make them
more responsive to development needs as well as introducing such topics as trade and
technology transfer and debt and finance onto the agenda.”® While far from having a
common WTO position, developing countries have generally thought that global trade
arrangements should be designed to foster their own growth and development and not
simply to yield gains from trade through exchanges of trade concessions between
Members. Developed countries in response generally claim that they have met their
commitments in global trade and also take a different line on the role of trade policy in
development stressing mainly openness and freedom in trade.”

The linkage between trade policy and economic development thus remains the
subject of considerable debate. It should be pointed cut that there has been a remarkable
convergence however on the longer-term aim of progressive liberalization and the need
for accompanying institutional reforms. Major areas of continued concern relate to the
relative importance of different elements of a trade policy package and the timing and
sequencing of the implementation.26

One of the most challenging tasks for the WTO Doha meeting was therefore, to
give some meaning to trade and development linkages. Some Members considered giving
meaning to the linkage imbortant to overcome the opposition of many developing

countries to wider negotiations than those covered by the “built-in-agenda” agreed during
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the UR. Many others felt the need to ensure that trade worked for development and as
such, the concerns of the developing countries needed to be reflected in the negotiating
mandates.”’

It should also be noted here that while enhanced trade is not sufficient to alleviate
poverty and ensure development, it is seen as a vital component of any growth strategy.

- By way of illustration, a strong link is believed to exist between increased T&C exports
on one hand and higher GDP growth on the other. In fact one study argued that the
expansion of T&C exports had become for developing countries an increasingly
important determinant for development. Hence the conclusion that growth in T&C is
central to wider economic growth and social development. 28 Reflecting this core belief,
the Doha Development Agenda places development issues and the interests of the poorer
Members at the heart of its work.?® The texts agreed to provide an opportunity to improve
the developing countries’ effective participation in international trade.’® The Agenda is
thus crucial for bolstering international economic growth and helping developing
countries integrate into the global economy.”!

How a development Round should be structured to foster both development in its
narrower sense and human development more broadly is not an issue on which there is
uniform agreement.32 But since development concerns sufficed the entire text, it has been
expressed that this is the real challenge for Doha. It must find ways to genuinely respond
to the development needs of developing countries. This means avoiding twin traps of
mere lip service and an attitude of tokenism to development issues on one hand and the
misguided assumption on the other that disengagement and minimal commitments are the

best recipe for supporting the development process through the WTO. It is concluded that

27 p; .
Ibid. at vii.

% Irene Trela,“Phasing Out the MFA in the Uruguay Round: Implications for Developing Countries” in H.

Thomas & J. Whalley, eds., Uruguay Round Results and the Emerging Trade Agenda: Quantitative-based

analyses from the development perspective (New York: United Nations, 1998) 315 at 333.

P “WTO, “Road to Doha" supra note 4 at 6.

30 < aird, Cernat & Turrini, supra note 16 at vii

3! Aileen Kwa, “The Doha Development Agenda: WTO Cancun: EU determined to make trade work for
all-a stronger multilateral trading system at hand” Brussels 4 September 2003.
http://europa.cu.int/comm/trade/issues/newround/doha_da/cancun/fishler_en.htm Focus on the Global
South Geneva [Kwa, “Doha Development”]

32 Whalley, supra note 1 at 180

76



succumbing to either temptation would make the results less meaningful and the WTO
less useful to all parties.33
3.2 Developing Country Issues
3.2.1 Implementation of WTO Rules

Part of the Doha development related work includes the examination of specific
proposals for modifications to WTO provisions and procedures made in the contefct of the
post-Uruguay Round Implementation discussions.”* Important to note is the fact that
implementation was not a matter of negotiations on new issues per se but rather on the
details of implementation of the existing agreements.35 It was a request expressed by the
overwhelming majority of developing countries supported by thousands of Non-
Governmental Organizations in their wish to see that work on implementation and its
impact would eventually lead to the review of the WTO agreement.*® The
implementation debate was as a result engaged and it became a major element in the
discussions at Doha and beyond.”

Two distinct elements have informed the Doha implementation discussions. One
concerns the difficulty some developing countries are encountering as they seek to
implement their WTO obligations, bearing in mind the costs, administrative aspects and
human capital requirements of implementation.38 It is recognized that the existence of
open external markets and of trade policies does not guarantee success in trade-based
economic growth. To enjoy the full benefits of trade liberalization other factors such as
human resources, investment say in transport and communications infrastructure, sound

macroeconomic policy, and low corruption are crucially important. ** Without provision
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being made to accommodate such factors liberalization then fails to generate the
investment and productivity improvements needed for growth. 40

Developing countries have expressed concern about the costs of implementation
of WTO commitments and as a result, there is greater emphasis in the Doha being
devoted to institutional and capacity building as well as the removal of supply-side
constraints.*! In the T&C sector, it is clear that the post 2005 era offers opportunities of
export markets that will be free from quota restriction. Many developing countries have a
competitive edge in yarn and textile production and other made-ups and still others in
apparel. It has thus been concluded that there is something in the lifting of restrictions for
everyone. The new trend will entail fast changing phenomena at work in the textile
industry, i.e. new ways of doing business, new technologies, and better fabrics. It is
argued that specialization in niche products and diverse exports is probably the only way
to remain in the new market. Translating these opportunities that the new regime offers
into actual trade performance will require appropriate domestic policies in the form of
political and social measures in areas such as production, technology and marketing
strategies to build a competitive edge and this is the big challenge for developing
countries. 2

The other aspect of implementation relates to the substantive provisions of
various WTO arrangements. Developing countries are seeking modifications to many
provisions on the grounds that they need to be more operationally effective in order to
support development and become less restrictive in relation to the degree of policy
flexibility afforded to them.* In a similar vein, they have expressed the view that they
need policy space to pursue industrialization policies that are appropriate to their stage of
development which has as a result of the increased WTO commitments been limited.**

They further note that the transitional periods for implementing the agreements have
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proved insufficient in light of the inadequacy of their administrative resources as well as
access to financing. In the T&C sector developing countries have highlighted the
unfairness of the ATC which effectively granted to developed countries transitional
periods approaching half a century to implement their GATT obligations within this
sector. This has been contrasted with the requirement that the whole set of intellectual
property instruments on which many had no prior legislation be implemented within a
mere five years. 4 Developing countries have in this regard found their WTO obligations
onerous. And as a result, there is an increasing recognition in the international trading
community that no policy of trade reform is complete without anticipatory measures to
facilitate transition. It is noted that the focus of such measures should be to minimize
frictional costs without losing the gains from efficiency and growth.*®

It is perhaps relevant to show why this discussion of implementation issues within
the WTO Round is of vital importance. It is said that a global trading system that brings
together the poorest and richest countries in the world should provide special provisions
to ensure that all countries are able to benefit from the agreements they have signed. In
the same way, the implementation of obligations by the signatory countries has to
account for the same disparities. It is with this concept of balance and fairness in mind
that the UR negotiations devised a number of special provisions and measures for
developing countries.*’ In addition, the viability of the system requires that this diversity
be managed to ensure that all parties believe that they are better off within the system
than outside it and at the most basic level, this is said to be another challenge for the
Doha.”® Problems arise when all the interests are not represented in meetings and the
results therefrom are not widely and rapidly communicated. Representation in the WTO
meetings and the communication of outcomes has been far from perfe(:t.49 A problem of
systematic absence of many developing countries has been noted from both informal and

formal meetings. Most small delegations from developing countries do not have the
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appropriate resources either in Geneva or at home to service the increasingly frequent,
complex and resource-intensive negotiation process at the WTO.> Because most issues
have been steered by a handful of Members, this has at times resulted in a slanted view of
the issues at hand. For there to be a balance of interests, it is necessary for all Members to
be able to project their concerns and views in such a manner that positive action can be
taken after all the WTO is a negotiating forum for legally binding commitments.”'

At a basic level, this should include the training of administrators and policy
makers, as well as legal reform. Since many have to rely on the technical assistance
offered by others, there is a pressing need for a considerable increase in the inadequate
resources currently available to them through the regular WTO channels. * Financial
assistance is also suggested in the form of cash or in kind, so that they can be present at
important meetings on a temporary or a permanent basis. Other suggestions made are to
the effect that capacity building for developing countries should focus not only on
meeting obligations under the WTO but also on the capacity to produce, which
encompasses infrastructure, financial resources, appropriate trade policies, and other
supply side capacities. Supply-side constraints will have to be eliminated through
domestic restructuring policies that are predictable and transparent to foreign direct
investment.>® More generally, complementary policies likely to underpin particular
liberalization should be provided. These will include ensuring that safety nets are in place

or that the poor have opportunities to improve their level of skills.>*

3.2.1.1 Doha position on implementation
The Doha Declaration has been said to have marked a new departure in the
GATT/WTO approach to technical assistance and capacity building. While references to
the need for technical assistance can be found in Part IV of the GATT, the Tokyo Round
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5! Supachai Panitchpakdi, “Balancing Competing Interests: The future role of the WTO " in Gary P.
Sampson ed., The Role of the World Trade Organization in Global Governance (New York: United
Nations University Press, 2001) at 29 at 31 [Supachai, “Balancing Competing”].

52 Sampson, supra note 49 at 8.

53«Supachai, “Balancing Competing” supra note 51 at 32.

34 McCulloch, Winters & Cirera, supra note 40 at 7.

80



agreements and arrangements as well as the UR texts, the importance of this kind of
support for developing countries is more strengly emphasized in the Doha Declaration.>

About half of the original 90 implementation issues raised were addressed by a
separate Declaration adopted at Doha. Among these is the decision on the extension of
exemptions of certain small developing countries, which allows a longer phase-out period
for certain types of subsidies. 36 Paragraph 38 of the Ministerial declaration states that
“technical assistance and capacity building are core elements of the development
dimension of the multilateral trading system.” Effectively, specific commitments on
technical assistance and capacity building form an integral part of the negotiating
mandates on market access for non-agricultural products, trade and environment, and of
the work programs on trade and investment, trade and competition policy, trade
facilitation etc.”” It was also agreed that the outstanding issues will be addressed under
the relevant negotiating mandate of the new work program or in the standing WTO
bodies on a priority basis.>®

Dissatisfaction with the Doha approach on the implementation and impact of
existing agreements and more specifically the ATC has been expressed. Developing
countries sought that their concerns regarding the ATC would be addressed at the
meeting. However, no significant progress by developed countries was made in this
respect. 59 Consequently even after the Conference these implementation issues remain a
key concern for developing countries. 60 Accordingly, it is has been asserted that if
trading Members want the Round to be a truly “Development Round” they need to ensure
that this time implementation will follow the negotiation agreements. If it is the true wish
of negotiators to put an end to protectionism in T&C, they need to make sure that this is

indeed the case in tangible terms.®! That is, the immediate purpose of all policy measures
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should be to expand developing countries’ access and opportunities in T&C.% Unless

progress in this area occurs, there can be no talk of a Development Round.®

3.2.2 Special and Differential Treatment

The agenda emanating from the 2001 Doha conference resurrected and reaffirmed
special and differential treatment (SDT) as a legitimate, integral principle of WTO
agreements.64 In Paragraph 44 of the Declaration, ministers at the conference agreed to
review all special and differential provisions with a view to make them more precise,
effective and operational.

In the previous chapter we saw that different countries have different initial
conditions and capacities for effective integration with the global economy. To the extent
that developing countries face constraints different from those of developed countries a
case is made for the principle of SDT in the multilateral trading system. It is alleged that
the issue then becomes one of balance and emphasis. Consequently identifying
appropriate SDT provisions for developing countries as they determine their national
intereéts in relation to the WTO and the Doha Agenda is fundamental ®’

It has been stated however that the greater the differences in obligation levels, the
more likely it is that countries will feel that exemptions for others are prejudicial to their
own interests. Trying to achieve a balance that responds to the demonstrable needs of
every Member therefore becomes a challenge. In light of these considerations it is argued
that it is not surprising that a good deal of the discussion in the Doha has focused on
which countries should enjoy access to SDT and how much SDT individual countries
should enjoy.66

At Doha it was also important for a significant segment of the membership to
define an appropriate approach to SDT and to find an adequate set of SDT pro'visions.67
For instance few WTO provisions on this principle are phrased in contractual language

making them difficult to operationalize. In most cases SDT is conditional on negotiations
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for extended transitional periods and on industrial country discretion.’® Such provisional
aspects of measures for the principle imply that countries constantly need to renegotiate
extensions which if granted are political decisions based on asymmetric bargaining
power. Very often the weaker countries bargain away other important concessions to get
extensions on transition periods or other measures that are inadequate.* If a declaration
on the principle is made at the Doha it would mean that the principle becomes accepted
as a general rule rather than as an exception or special case. Suggestions have been made
that the principle should be made unconditional, binding and operational with countries
able to suspend certain WTO commitments if they can show that doing so is necessary to
achieve human development goals.” It is with this in mind that the Decision on
Implementation-Related Issues and Concerns adopted at Doha contemplates the
possibility of making non-binding SDT provisions mandatory.”’ However, whether this
right to opt out of commitments by developing countries for the purpose of their
development needs will acceptable to the developed world remains in doubt.

By acknowledging that there were special developmental problems in the
developing countries it is argued, the door was opened to a wider debate on how the
principle is best dealt with under the WTO.” In this case it was crucial that the Doha
defines access to SDT in a manner that supports development. It is generally recognized
that a practical and analytically clear needs-driven approach is required. Accordingly, two
guiding principles have been presented i.e. that the provisions must be designed to
respond to specific development needs of individual Members and also be designed to
respond to clearly articulated needs. A needs based approach it is argued, avoids undue.
politicization and symbolism tendencies that are unlikely to support the development of
effective special and differential provisions.”

Furthermore, developing countries have been pointed out that the political, social
and cultural diversity of the world does not lend itself to a “one size fits all”” prescription

and as such, countries must be given the flexibility in policy making or they risk loosing
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control of their own economies.” Some Members have responded to this analysis saying
that if “one size does not fit all” then the principle of SDT must be understood in a time
specific context i.e. the provisions should not define a permanent distinction among
Members but only a temporary one.” As well, by recognizing that most of the benefits
should go to LDCs another door was opened for introducing the concept of tier
development benefits in the WTO across types of countries. " It is my own perspective
that no developing country desires to see SDT as a permanent feature but one that should
be in place only to enable their economies attain meaningful development. If schemes are
designed with an honest development objective in mind there would be no need for
anyone to mention that they should be transitory. Ensuring that such development
oriented schemes are established however, is a huge challenge for all countries but even
more so for the preference giving countries.

Proposals have thus been developed that graduation from using special and
differential provisions be based on clear and objective criteria. 7 It is suggested that by
using several levels of graduation for example, countries should move from more to less
comprehensive provisions for SDT with an eventual phase out if warranted by objective
criteria. It is added that thresholds to determine whether countries should lose eligibility
for SDT should be based on comprehensive indicators of human and technological

capabilities or an achievement of specific development goals.”

3.2.3 WTO Rules and related issues
Theoretically at least, textiles and apparel were not supposed to be a big agenda at
the Doha ministerial. After all, the WTO has a separate agreement covering trade in
fabrics and clothing. ™ As was seen in chapter I, prior to the Doha conference developing
countries had complained that the liberalization under the ATC in the initial phases had

yielded them virtually no expansion of market access and the growth in quotas during the
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transition had been inadequate and demanded higher growth rates. Led by India,
developing countries at Doha sought an agreement to eliminate quotas faster through
increased quota growth. Meanwhile, it is alleged that the developed countries were under
direction from their domestic industries to avoid any new textile concessions and to take
steps to ensure that the Doha Round did not require any concessions on textile tariffs.®

Neither side won the day in Doha. There was no acceleration in the elimination of
quotas, demands relating to growth on growth of T&C quotas were not granted and
textiles tariffs are very much on the agenda.®' In Annex II of the Doha Decision on
Implementation-Related Issues and Concerns a proviso was included to encourage faster
movement on liberalizing textile quotas. The Decision calls upon the Council for Trade in
Goods to examine speeding up textiles liberalization with the aim of making
recommendations for action by July 2002.

This Decision has been criticized because it in most cases provides measures to
take the form of “taking note” or “best endeavor” clauses. It does not give developing
countries extra leeway in challenging developed countries on the speed of elimination of
quota restrictions beyond that available urnder ATC. Similarly it was not clear hew except
as already provided under ATC one was to determine that a country has failed to use the
provisions relating to the elimination of quotas “effectively”.®

Recent debates have suggested that the T&C quota phase-out needs to be seen in
light of the Doha Development Agenda. Since the Agenda is scheduled to be finalized at
the same time as quotas disappear, the deliberations under it are bound to have impacts
on the T&C trade. In that respect, the possible threat of quota replacements by an
increased use of anti-dumping and countervailing measures and the stringent rules of
origin requirements which are not only trade restrictive bﬁt also price distorting were
discussed. *

For some time developing countries had been complaining that in implementing

the Agreement on Anti-dumping, developed countries failed to maintain the principle of
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good faith because they investigated the same firms and products repeatedly within short
periods of time. 3 In most of these cases the targeted countries were already subject to
quota restrictions. It must also be noted that these investigations are characterized by
delays which have resulted in the disruption of textile exports and have had negative
impacts on developing country trade. With such actions, the apprehension that the post
2005 quota free age may in fact prove to be a nightmare for developing countries
involved in T&C exports is strengthened. There is a fear that if such trends do not end
and further proliferation of protective measures prevail in the post ATC era, all
anticipated benefits of the removal of quotas will be nullified. It is therefore necessary
that clearly defined rules are devised to address developing countries so as to end this
disparity within the T&C sector. ¥

Although developing countries and academics expressed these fears, it is stated
that the US and European Union textile and clothing industry lobbyists were calling for
their explicit use because they feel that many products are simply being dumped on the
markets.*

At Doha paragraph 4.2 of Annex II of the Doha Decision on Implementation
Related Issues and Concerns (herein under The Decision) contains an important
agreement by liberalizing countries to exercise restraint in the application of anti-
dumping for two years after the full integration of T&C into the GATT. In paragraph 4.3
the Decision requires that developed countries notify any changes in their rules of origin
concerning products falling under the coverage of the Agreement to the Committee on
Rules of Origin which may decide to examine them. Whereas making stipulations for
such rules is a welcome development it is not clear how they will work in practice.”’
There is concern that these items are merely promises of ‘good-faith effort’ or simply a
notification requirement. For instance the grounds under which a country can be deemed

to have failed to exercise “particular consideration” before initiating antidumping
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investigation are not well defined. In effect therefore, moral force is all developing
countries have to enforce compliance. %

Even if the Decision were considered as constituting progress as well as
signifying an assurance that quota and managed trade protection will be eliminated by
end of the integration period, the comments of the US officials cast doubt. In an effort of
calm the outrage emanating from North and South Carolina lawmakers, it is said an
official commented that the US did not regard that the language of the Decision as in any
way limiting or preventing it politically or any other way from using its trade remedy
laws as appropriate.®® This illustrates a lack of commitment on the part of some Members
and sends a not so good message to developing countries who have to rely on the strength
of established rules so as to realize tangible economic benefits.

Another important feature of the Decision is with regard to the subsidies and
countervailing measures. In paragraph 10 the Decision reaffirmed the agreement on
subsidies and countervailing measures provision for special treatment for developing
countries whose GDP is below US$1000, the extension of the transition period for certain
export subsidies provided by certain developing countries and also the exemption from
the prohibition of export subsidies and countervailing measures.

In conclusion, it is important that the Doha provides clear measures for dealing
with the issues at stake in the trade regarding non-tariff barriers in general. As seen above

what is in place is a mere expression of good intensions. These provisions need to be

supported by means of enforcement so as to serve the T&C trade interests.

The following is a discussion of the trade linkages that were important issues at
the Doha. The negotiations in these areas are particularly important for the T&C trade
because they will have a significant bearing on the flow of this trade.

3.2.3.1 Trade and Labor

The worldwide lifting of barriers to international resource flows has had

noticeable results. Cross-border investments are on the increase and a global division of

labor is seen to be emerging with the sourcing of components being done from all over
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the world. On the whole these developments are seen as positive. However, the world

wide search for low cost production sites also places pressure on labor standards in

exporting countries.’

Some have argued that globalization and free trade have now reached the point
where its benefits are being questioned.”’ There have been intense debates over the
effects of trade and foreign direct investment on employment and working conditions in
the global economy, and concerns have been expressed that development objectives may
be pursued at the expense of worker’s rights.92

Another expressed vicw is that it was alright when only the developed countries
were the major trade players as their wages and costs were more or less comparable. But
once developing countries joined the trade scene as active participants and capital flows
were liberalized, there was a perceived risk of instability developing in the trading
system, and the threat of a low-skilled underclass emerging in the developed countries.”

It is important to note that the multilateral trading system currently does not take
account of the conditions under which traded goods are being produced. Activists i.e.
consumer lobbies, workers rights advocates feel that this is unacceptable and advocate
that such issues should be covered by multilateral rules.* It is believed that by bringing
these concerns under the purview of WTO, they would then be applicable to all GATT
Members and could be made more effective through the use of trade sanctions or simply
through discussion and negotiation.”

The biggest concern is with regard to “unfair competition” in the global economy
and its implications for labor standards. There are fears that increased economic
integration is placing downward pressure on social welfare programs and labor standards

i.e. “the race to the bottom”. Part of this concern is that as a result of increasing
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international trade and the mobility of capital, poor labor standards and labor market
conditions in some countries will lead to deteriorating labor market conditions in others.”®
Essentially all objections are linked to the perceived unfairness of “competing with cheap
labor”.’” Workers in countries at a low level of economic development tend to receive
low wages. When wages are low people need to work long hours in order to make ends
meet. In such situations the safety and health conditions are usually inferior and when
compared to those in the rich industrialized countries they give developing countries an
unfair competitive advantage. The other argument is that the low wages and poor
working labor standards prevailing in some developing countries have no bearing at all
with the existing economic conditions but rather are a result of suppression or control of
labor movements or a general laxity of labor laws. *®

While the significance of these matters for trade does not appear important, for
economic and moral reasons there is general interest in seeing such rights applied in
countries that do not have them. *

A proposal has been made that ethical trade should be seen in the context of
sourcing requirements of major retailers and buyers. It is argued that ethical trade or the
assurance that T&C products are sourced from companies in developing countries child
labor-free and in full respect of basic labor rights are now seen as an integral part of the
product just like price or quality and this is simply because the final customer expects it
from the retailer. For example in the Western countries, a retail company’s reputation has
now become how and where to source from. The sourcing choices made contribute to the
positive or negative image of the retail company. '®

~ Developing country governments are opposed to any setting up of a Working
Party on this issue and argue that labor standards are an issue for the International Labor
Organization (ILO). In their view, the suggestion that trade and labor standards might be

linked is inspired above all by protectionist sentiments in developed countries.'""

% Somavia, supra note 92 at 1.
°" Anne O. Krueger, Trade Policies and Developing Nations (Washington D.C.: The Brookings Institution,
1995) 76 [Krueger, Trade Policies].
% Liemlt, supra note 90 at 87-88.
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One of the reasons for the above reaction to the trade and labor linkage is that
although superficially these arguments appear plausible, on closer inspection, they are
problematic.lo2 In many cases those who advance such arguments are usually voicing
genuine fears and anxieties about the effects of globalization, which need to be
addressed. They are right to be concerned about jobs, about human rights and child labor.
It is added that they are right above all, to be concerned about the desperate poverty in
which so many people in developing countries are condemned to live."® The challenge
lies however in sorting out legitimate concerns from protectionist pressures masked under
calls for labor.'® This calls for a careful evaluation of pleas for labor standards since it is
on the treatment of these issues that the economic fate of developing countries is likely to
hang.'05

Another argument put forward against the policy is that unlike measures such as
enforcement of intellectual property rights which has at least a possible rationale
grounded in economic efficiency, the case for labor standards can neither be made in
terms of economic efficiency nor in terms of the impact on the poor in developing
countries.'® It is not surprising therefore, that developing countries suspect that the
arguments for using trade policy to advance various good causes are not just another form
of disguised protectionism. '’

Since the comparative advantage of many of the developing countries lies so
heavily in products intensive in the use of unskilled labor like T&C, concern naturally
arises about any proposals for labor standards.'® It should be remembered that for
countries with abundant unskilled labor, the early years of an outer-oriented trade
strategy will be years in which entrepreneurs produce goods competitively by combining
cheap unskilled labor with other scarcer and more expensive factors in labor intensive

processes. '% It is stated that this comparative advantage that developing countries enjoy

12 «g rueger, Trade Policies” supra note 97 at 76.
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19 at 22.

104 «Rrueger, Trade Policies” supra note 97 at 76.
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today on account of low-cost labor, has been affirmed as a legitimate advantage in trade,
as it was historically for today’s developed countries.''® Any activity with the effect to
raise the cost of production will no doubt reduce competitiveness. "1t is added that if
failure to conform to the set standards is then used as a reason for denying developing
countries access to markets, the effects of such actions would be extremely detrimental to
growth prospects for developing countries.' 2

It is tempting and almost instinctive to conclude that the solution must be to ban
the importation of goods produced with the use of child labor. But with the poverty
prevailing in developing countries it is crucial to ask what the likely effects of such a ban
will be. These children’s earnings though seem pitifully small by developed country
standards, make a significant difference to the family budget. In some instances, children
and especially girls may be enabled to stay at home and to avoid alternatives like early
marriages or prostitution that are seen as worse than factory employment.''"® Furthermore
it is far from clear that internationally negotiated standards can improve the well being of
the intended beneficiaries in this case children.'"*

As well, some have argued that core labor standards are an imposition by rich
developed countries on poor developing countries which cannot afford them.'"® It is also
stated that developed countries would also have difficulty with such rules. With the
prevailing economic situations in developing countries it is thus argued that the
imposition of these labor standards would be wrong and of no impact.''®

The other argument is that the cost of labor in many developing countries
generally reflects their productivity. The fact that wages are low does not necessarily
mean that prices are low since their productivity may be poor. In such situations,
developed countries with high wages and high productivity can compete without

difficulty on price.l 1
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If poor working conditions are simply the result of low level of development,
there is a clear case for helping to accelerate economic development by providing more
capital and increasing market access in importing countries.''® History has shown that as
economies develop, wages go up, working hours come down and safety and health
considerations receive more attention.''® Developing countries have low incomes because
productivity is low due to few if any skills.'?® Although pockets of exploitation may
occur, any increases in wages that workers would receive as a result of global minimum
wages would have to be weighed against the loses incurred by lower levels of non farm
employment (and hence wages) for other workers who have failed to find jobs as a result
of the global wage. '*'

The Doha Agenda excludes labor standards from the study program. 122 However
others have argued that trade liberalization can go hand in hand with cfforts towards
public policy objectives around sustainable development and governance and that this is
the key for the long term economic and social development of all trading countries. 123

It is thought that it is in developing countries long term interest to ensure that
autonomous measures are brought within a multilateral framework and the WTO would
be an appropriate body to ensure that such measures do not become pretectionist and
impede trade.'?*At the Brussels trade meeting it was emphasized that ethical trade
requirements need to be strengthened and more rigorously pursued after the phase out of
quota restrictions in the T&C sector. 125

It is recognized that while these policies can certainly benefit developing
countries and the poor, they must be consistent with a country’s level of development.

Non-trade measures like educational programs and the promotion of civil society
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institutions are developed as proposals providing more efficient ways to improve labor
conditions than trade sanctions. ‘%

One way of ensuring that countries adhere to certain minimum standards is to
persuade them to ratify relevant international conventions since governments which ratify
the ILO not only commit themselves to introducing the contents of these Conventions

into their national legislation but also submit themselves to a supervisory procedure.'”’

3.2.3.2 Trade and the environment

The relationship between trade and the environment is clearly an issue that is now
influencing all major trade agreements. The debate has attracted the attention of people
and organizations with divergent aims, attitudes, biases, cultures, ideologies, disciplines,
assessment methods and policy priorities. Their expectations and allegations have been
magnified in the media giving the impression to trade and énvironment in conflict.'?®

The greatest indictment is that the rate of growth and development of the world’s
economy has put increasing pressure on the world’s environment in the search for raw
materials and this has resulted in the degradation and pollution of the surroundings.'?

An argument promulgated from the time of the Stockholm Conference on
Environment is that trade liberalization without harmonization of environmental
standards would cause rich country businesses to move to “pollution havens™ in poor
country jurisdictions.'*® The increase in trade has thus been perceived as enabling some
firms to transfer their environmental problems elsewhere since the markets in those other
countries are not as heavily regulated as their home markets.'*' The argument here is that
stronger environmental measures would lead to an unfair loss of competitiveness, market
shares, income, jobs and future investment to areas with cheaper production costs

generated by the lax environmental regulations than if they had been produced at
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home." Caution is advised when one is listening in on such claims. It has been observed
that protectionist reflexes are very strong in these circumstances and environmental
protection can be a convenient excuse for giving them a free rein. So far, no systematic

relationship between existing environmental policies and impact of competition has been

identified.'®

It is also stated that where all negative externalities are in the country where the
pollution takes place, there is little reason for international concern. In poor countries
where pressing day to day consumption needs lead to few expenditures on environmental
issues, it can be argued that the lower costs of pollution there in contrast to costs to rich
countries can and should legitimately be a part of the developing countries comparative
advantage.'**

Important to note is the fact that whereas few would argue that low wages of
workers with low labor productivity in developing countries have spillover effects, many
recognize that there are environmental spillovers and this creates a valid reason for
international concern.'® The issue is furthered by the fact that while national regulations
can control abuses of the environment that take place nationally or locally, they cannot
control events taking place in other countries."® This therefore creates a great deal of
pressure to utilize trade policy as a means of controlling environmental destruction
outside national limits with regard to issues of increasing global concern. 137

It is on the basis of the foregoing discussion that arguments are made that the use
of instruments of trade policy could be very effective in controlling environmental
degradation in other countries by preventing the importation of their products into
important markets. Proponents allege that in this case, trade instruments could ensure that
countries wishing to export adopt environmental standards similar to those in countries

with tighter regulations or at least ensure some degree of environmental protection and

sustainable development.'*®
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No one can deny that there are some very real environmental concerns. It is also
obvious that failure to develop an international consensus on environmental standards
will eventually result in global degradation that is so bad that major problems may
arise."® A central question is however whether these concerns can be effectively
addressed through trade measures."*® In an attempt to answer the question it is pertinent
to highlight issues that have informed debates challenging the trade and environment
linkage.

To begin with, whereas environmental issues are important so is the global
trading system and to saddle it with mechanisms for carrying out environmental
regulation is not only likely to be destructive of the trading system, but also unlikely to
achieve the desired environmental purposes.'*' By implication, proposals that would
result in common standards, in increasing uniformity of competition policy or in
alignment of other domestic economic policies are calls for deeper integration."* It is
observed that any such deeper integration schemes with the effect to penalize outsiders or
transform nations into fortresses against less developed participants would be inimical to
the growth of the international economy and world trade.'* It is important to note that
trade measures that have been taken have not always worked as expected. For example
tariffs or quotas imposed on grounds of environmental protection have in many cases led
to higher prices and encouraged smuggling or simply be misdirected i.e. have made no
contribution to environmental protection.'**

The importance of the international economy for developing countries can not be
overemphasized. If trade sanctions are imposed against developing countries that fail to
meet costly environmental standards this could prove detrimental to their growth and
developmental prospects and rather than an improvement it would result in further
environmental deterioration whose impact as explained earlier could be felt far beyond
the borders of the polluting nations.'*® As well, sanctioning the use of punitive trade

policy as an instrument to coerce countries into enforcing environmental issues presents
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the risk of having these captured by the professional industrial protectionists for narrow
benefits.'*® It is added that the device of linking trade and other issues when the intension
is really to link the dispute settlement system of the WTO to new policy areas is being
increasingly used for the purpose of further opening up Third World economies or to
reduce their competitiveness in the scramble for world market shares.'"’

Another argument presented against the use of trade sanctions is with regard to
their enforcement. Trade sanctions are difficult to enforce beyond the point of refusing
imports produced with pollutants. Likewise it would be politically difficult if not
infeasible and inappropriate on other grourds-to cut off all trade for countries failing to
adhere to environmental standards decreed by developed countries.'*®

It is also stated that the rich despoiled their environments in the nineteenth
century in the process of economic growth. Life expectancies were as a result low and
other more pressing concerns occupied the minds of developed country decision makers.
Later, after they had attained a greater productive capacity they were able to carry out
environmental clean up. Developing countries request for the same kind of policy space
regarding environmental issues. It should be emphasized here that people in developing
countries are poor and do not choose to expend the same resources as do citizens in
developed countries not because they want a polluted environment but due to budgetary
constraints. It is no surprise therefore that any effort the impact of which is to impose
environmental standards on developing countries in the early stages of development is
viewed as rich countries’ efforts to keep the wealth for themselves. 149

It is observed that environmental protection even in the developed countries is
often patchy and inadequate. There are many parts of the developed world where
environmental standards are not what they should be. With such state of affairs the
question is whether developed countries are going to allow their exports to be

countervailed or refused entry to certain countries where the standards are higher or
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where the means they have employed to produce the particular goods are considered
environmentally unsound.'

Another argument is that the WTO should be given a much narrower trade
oriented remit.'*! It is added that the global trade regimes agenda should not be
overburdened with new issues. The organization should be limited to issues that are
purely multilateral and require multilateral agreement as well as those that reflect all the
countries interests.'>> At the moment developing countries are unprepared individually or
as a group for new negotiations.' The argument here is for specific international
agreements to deal with the environmental issues. It is stated that the non-trade issues can
be properly addressed by the appropriate international institutions more competent and
better equipped than WTO."** If environmental issues can be handled under international
_ agreements while trade relations are under the aegis of a strengthened multilateral trading
system under the WTO, prospects for the healthy growth of the international economy
will be favorable.' It is concluded that in the absence of internationally agreed standards
it would be extremely difficult for the WTO or any other body to determine whether a
proper environmental standard or for instance a set level of environmental expenditure
were being applied in an exporting country."® 6

On the other hand it has been said that it is not correct to assume that more
environmental protection means less development or at least a deceleration of it" Itis
argued for example that Mexico’s changes in policies and accession to NAFTA
dramatically illustrate the speed with which developing countries can alter their trade and
payments regimes, undertake policy reforms, and be in a position to accept measures for
deeper integration.'>® The NAFTA included side agreements on the environment among
several other provisions that were arguably costly to the Mexican economy at least in the

short run. It is said that a condition precedent in such situations is for negotiations to
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permit an adequate time for meeting these standards for deeper integration and that if this
is, granted Mexico’s experience would suggest that once advanced Newly Industrialized
Country status is attained, participation in deeper integration can on net provide a further
stimulus for growth and not intolerable strains on the economies of countries.'”

The Doha Agenda on the relationship between trade and environment reflects the
variety of Member interests and priorities in this area.'®® In paragraph 31 of the Doha
Ministerial Declaration, the commitment on the environment is focused on the
relationship between existing WTO rules and the trade obligations in multilateral
environmental agreements and on the reduction or elimination of tariffs and NTBs to
environmental goods and services with a view to enhance the mutual supportiveness of
trade and environment.'®!

In addition to the above negotiating mandate, in paragraph 32 it is stated that in its
continuing work program, the Committee on Trade and Environment should give
particular attention to the effect of environmental measures on market access especially
in relation to developing countries, in particular the least developed among them as well
as situations where trade liberalization would benefit trade, the environment and
development the relevant provisions of the Agreement on Trade-Related Aspects of

Intellectual Property Rights. '2 The third element of work singled out in the Ministerial

Declaration for special attention concerns labeling requirements for environmental

purposes. '

Of the three environmental stipulations in the Doha Declaration the use of eco-
labeling has featured prominently in the meetings of market access for T&C and so may
warrant further discussion here. There is a continuing development in the utilization of
trade marks and labels to aid product sales not only at retail but also throughout the
textile processing chain.'®* These labels or certificates indicate that the product has been

manufactured in a sound environmental manner. If they apply to domestic and imported
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products alike they do not infringe the WTO rules. Although they are usually voluntary in
application they can have a very profound impact on consumer choice and on trade. '®®
There is therefore an urgent need for clear rules on this and other environmental policies
that are likely to have an impact on the flow of trade in the T&C sector so that the trade
can be carried out with some degree of certainty.

As the preceding discussion illustrates, developing countries have not tended to be
active proponents of the trade and environment agenda. It should be noted that in spite of
the negative social and economic effects highlighted, the developed countries seem
determined to continue introducing new issues to the agenda for negotiation. '
Environmental issues will thus maintain their high profile in the T&C sector. The
pressing question is how best to react to them.'®’ It should be emphasized that developing
countries have a direct interest in the removal of trade restrictions and distortions that
have a positive effect on the environment, development and trade, as well as in measures

that may help them fulfill or even benefit from environmental requirements in developed

country markets.'*® Hence the need for putting in place internationally agreed standards.

3.2.3.3 Dispute Settlement Mechanism
A widely held view is that the dispute settlement mechanism of the WTO has
generally functioned well. ' Many Members however believe there is still room for
improvement and it is on this basis that the Doha Declaration called for negotiations to

10 A large number of

improve and clarify the Dispute Settlement Understanding (DSU).
specific proposals for clarifications and improvements were submitted by participants
representing a large part of the membership of the WTO. These proposals touched on

almost all the provisions of the DSU.'"!
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A recurring claim in the discussions on the dispute settlement mechanism is that
its design favors its use by the larger and more economically powerful countries.
Two basic shortcomings feature prominently in these discussions. Firstly the use of the
dispute settlement mechanism inivolves considerable costs in terms of human and
financial resources and some developing countries are unable to meet these costs.
Secondly even in those cases where the system has been used successfully to bring a
dispute, developing countries find it difficult in certain circumstances to ensure
compliance with outcomes on the part of the developed country trading partners. For
instance in situations where a Member against whom a determination has been made in a
dispute decides not to bring the offending policies into conformity, retaliatory or
compensatory rights can be difficult for small countries to enforce. This has raised the
question of how effectively the system deters inconsistent behavior when smaller parties
are implicated.'™

At Doha dispute settlement was treated separately due to its role as the ultimate
arbiter of good faith among trading partners, the guarantor of security under international
agreement embodying enforceable rights and obligations.'”® The mechanism plays an
important role in this context since it allows governments to seek recourse in
circumstances where they believe a trading partner has failed to respect its obligations. It
should be noted that these benefits can only be acquired with the existence of an explicit
co-operation with trading partners.I74

Reform of the dispute settlement mechanism is the only negotiation in Doha
which will focus on an existing agreement and on the actual operations of the WTO. '”
The Doha Declaration states in paragraph 47 that negotiations on the DSU will not be
part of the Single Undertaking that is they will not be tied to the overall success or failure
of the other negotiations mandated by the ne,gotiation.'76 The negotiations were scheduled

for completion by the end of May 2003. This presented an opportunity to correct an
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imbalance in the system 50 as to improve developing country position in the trading
system.

Unfortunately the May 2003 deadline was not met. On the 24™ July 2003
acknowledging the fact that the Dispute Settlement Body special session needed more
time to conclude its work, the General Council agreed to extend the special sessions time
frame by one year to May 2004.'"

The results of negotiations are of great significance to all Member countries. This
may perhaps explain why there was a request for more time. The starting point in these
negotiations for Members should be a reminder that any legal system wishing to ensure
that its law is always respected should also posses the legal means to enforce what has
been agreed. It should in other words provide for the institutional reasons to respect the
contract.'”® Mere principles making up the structure of the legal system are not of
themselves sufficient to carry out the objectives laid down in any treaty. An effective

dispute settlement mechanism is needed to achieve these objectives.'™

3.2.3.4 Market Access for Non-Agricultural Products (NAMA)

Market access negotiations are said to be the traditional fare of the GATT/WTO
trading system. The original mandate of these negotiations is found in Article XXVIII bis
of GATT 1947. The GATT has registered real progress in lowering barriers to trade over
the years but a lot more remains to be done. As mentioned earlier, significant obstacles in
the form of tariff peaks and escalations remain in the schedules of many countries.
Important to note about these GATT negotiations is that all parties wanted something and
had something to give. This facilitated exchange and partly explains the GATT’s
historical success and continues to be a valid feature in today’s market access
negotiations i.e. there is something for everyone. '

At Doha, market access for non-agricultural products covers customs duties and

tariffs as well as NTBs. It is under this general umbrella of non-agricultural products or
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industrial products that market access issues of T&C are covered. It has been observed
that although the Doha brought a number of new issues onto the WTO agenda, market
access remains one of the most important trading issues between developing and
developed countries.'®!

In paragraph 16 of the Doha Declaration, Members acknowledged the importance
of enhanced market access for industrial products of interest to developing countries and
agreed to start negotiations on the reduction or elimination of tariff peaks, high tariffs and
tariff escalation, as well as on tariff barriers on all industrial products.

The Doha mandate also specifies that “no sector” will be a priori excluded from
the negotiations. Implicitly, the liberalization of the T&C sector is on the table.'®? In
addition, participants had to agree on modalities to conduct the tariff cutting exercise. To
this end, The Negotiating Group on Market Access (NGMA) was created at the first
meeting of the trade negotiations committee in early 2002. Negotiations in NGMA are to
conclude by January 1 2005 and its results will be part of the Single Undertaking. The
Single Undertaking requirement under Doha implies that a successful result on services
for example is contingent upon successful results in agriculture and other negotiations.
These are of course all ingredients for a balanced outcome and one that could bring very
significant results. The breadth of the negotiations offer opportunities for trade-offs and
something of interest to everyone. 183

Approximately 43 submissions were made in the negotiating group for
negotiations on tariffs and NTBs. All submissions suggest modalities that would have the
effect of tariff reductions ranging from as little as possible to their staged elimination by
2015.'%

Also, Members agreed that the modalities be established by 31 May 2003 so as to
set parameters of the final agreements to be reached by the 1 January 2005 deadline.'®
Modalities agreed upon to address tariff peaks and escalation are expected to have a

bearing on further market opening of the T&C sector where these features tend to be
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concentrated.'®® Unfortunately, the May 31 2003 deadline for agreeing to framework for
negotiations was not met. Nonetheless progress has been made towards producing an
agreement on modalities. The discussion below highlights the Doha position on market
access and the Members proposals weighed against the draft modalities.

Before proceeding further, it may be important to point out that the mandates for
the Doha did not specifically mention the use of formulae as the core modality. However,
during the negotiations, proposals for modalities based on formula have figured
prominently. 187 At the non-agricultural market access negotiations (NAMA), the chair
proposed a number of elements for the reduction of tariffs. At the center of the elements
is a formula to be applied on a line by line basis. '8

ti= Bxtaxto
Bxta+to

Where, ti is the final rate to be bound in ad valorem terms, to is the base rate, fa is the
average of the base rates and B is a coefficient with a unique value to be determined by
the participants.

As observed earlier one of the most challenging tasks of the Doha was to ensure
that the concerns of the developing countries were reflected in the negotiating mandates.
In the area of market access, the texts provide an opportunity to improve the developing
countries’ effective participation in international trade. '8 To begin with, the negotiating
mandate focuses on reducing or eliminating distortions on products of interest to
developing countries. Here too, the mandate states that “the negotiating states shall take
fully into account the special needs and interests of developing and least developed
country participants”. 190 I addition, in order to ensure that developing countries and
LDCs benefit the most from these negotiations, it was agreed that appropriate studies and
capacity-building measures should be undertaken to help LDCs to participate effectively

in the negotiations.'”! It was observed that the above provisions cannot be taken for

186 “Supachai, “Quota Elimination” supra note 12 at 4.

187 «WTO, “World Trade Report”, supra note 2 at 149.
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191 «f aird, Cernat & Turrini, supra note 16 at 13.

103



granted and will have to be given substance in the negotiations.|92 In this respect the draft
element of modalities released by the Chair of NGMA provide that developing countries
and LDCs will be granted longer implementation periods for tariff reductions and up to
five percent of tariff lines may remain unbound provided that they do not exceed five
percent of the total value of a Members imports, calculated for the reference period.'*
Further, the Chairs proposal also provides that in addition to the application of the above
formuia a sector elimination approach is proposed in a whole range of sectors including
the T&C with the view to eliminate and bind all tariffs on products of particular export
interest to developing and LDC participants as provided for in the Doha.'**

The African Caribbean Pacific (ACP) group believes however, that negotiations
on NAMA must give attention to ensuring that ACP states are allowed to choose their
own rate and extent of future liberalization, so as not to cause further adverse effects on
local industries.'®® The group therefore calls for the adoption of a tariff reduction formula
that provides such flexibility and scope to enable these States to continue to have
adequate and effective levels of preferences necessary for the maintenance of their
competitiveness in their export markets. The group argues further that only such
approach guarantees balance, equity and benefits for all WTO Members in the outcome
of the Doha Round.'*®

Conversely, it is widely agreed among trade economists that a relatively uniform
tariff structure i.e. a flat tariff structure is preferable to one exhibiting considerable
dispersion. One of the arguments is that the costs in terms of welfare and economic
inefficiency of a tariff regime increase as the degree of dispersion increases. Also,
uniform tariff rates are more transparent and easier to administer than non-uniform tariffs
and are less likely to be determined by the relative political power of domestic industries.
A strong case is then made for a formula to reduce tariff peaks. 197 1t should be recalled

that in the T&C sector tariff reduction was not necessarily realized in the UR as each

"2 Ibid. at 37.
193 «“WTO, “Draft Modalities” supra note 185 at 1.

194 5
Ibid.
19 WTO, “Market Access for non-Agricultural Products: Communication from Trinidad and Tobago on

behalf of the ACP Group of States. WTO, TN/MA/W/47 (30 March 2004) (04-1471) at | [WTO, “ACP
Group™).
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Member had discretions to tackle issues in this area. A proposal by Japan and reflected in
the modalities released by the Chair is that the different rates applied by Members should
be finally harmonized into an agreed duty or below on a line by line basis which should
be applied by both developed and developing members. 198

It is important to note that multilateral trade negotiations focus on bound tariffs
that are applied on a MFN basis. These rates are called concessions granted to each
member of the WTO on a MFN basis and are not necessarily the same rates that are
applied at customs points, which are called MFN applied rates.'® It is the applied rates
that matter for commerce.?® But as seen above that the negotiations address bound
tariffs, this therefore raises the question of the extent to which the ongoing Round of
negotiations will yield sufficient improvements if they do not target applied rates. 2ot

Bound average tariffs remain high in many developing countries.”®? Their applied
rates however are often far below the level of bindings. > Significant gaps resulting from
autonomous economic reforms therefore exist between the applied and bound rates in
these countries. In the current WTO negotiations, there are considerable demands being
put on developing countries to increase the share of their trade covered by binding
commitments and also to reduce applied tariff rates. 204 1t is argued that tariff cutting
based on bound MFN rates is the only legal basis for negotiations and this should provide
some latitude or “comfort zone” for developing countries with bound rates exceeding
applied rates.2® In addition it is said that improving the binding ratio is an important
issue in securing predictability and credibility in world trade. 206

Since a wide disparity in tariff rates still exists among Members after the
conclusion of the UR, a proposal is made that tariffs should be reduced by setting a target

level of a trade-weighted average tariff rate for each Member according to the level of its

bound rate (trade-weighted average) while giving consideration to the level of

18 Ministry of Economy, Trade and Industry, “Policy Information” online:

<http://www.met.go. jp/english/information/data/cWTQnonag_ale.himi> (accessed on 3/16/2004) at 1.
199 “WTO, “World Trade Report”, supra note 2 at 124,

2 1hid. at 133.

2% Ibid. at 149.
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development of each Member. It is believed that this approach will contribute to the
harmonization of tariff levels of WTO Members, which is necessary for promoting

appropriate liberalization of world trade. 207

Given that the binding coverage for some ACP countries for example is as low as
3 percent, these countries feel this would constitute a disproportionate level of
commitment. Developing countries further allege that if they are obliged to reduce MFN
bound rates to levels that are below their applied rates, it would eliminate any flexibility
that they have to use tariffs for development purposes. 208

It has been observed that a request and offer in tariff cuts negotiation tends to lead
to exceptions especially in the most protected sectors i.e. where developing countries are
exporters. A recommendation has thus been made that exceptions to the rules be avoided,
and if this is unfeasible, then there should be a minimum cut on each tariff line.”®”

Another proposal is that if developing countries cut MFN bound rates, leaving
applied rates as they are or only partly reduced, such MFN reductions should still be seen
as affording increased security of access to their market. This would itself be considered
a valid legal commitment in the negotiations in non-agricultural products even where
rates are set at ceiling levels, higher than applied rates as was done in the UR agricultural
negotiations by many developed and developing countries. 210

It is also suggested that concerns about possible deterioration in some of the

developing countries terms of trade would need to be addressed by special provisions in

the WTO negotiations."!

The Chair’s draft proposal also contains another technical criteria i.e. the
conversion of non ad valorem duties into ad valorem equivalents before the formula can
be applied.?'? It is argued that the elimination of non-ad-valorem rates would enhance
transparency in tariff regimes.>'> And with the transparency trade is likely to expand and
be more profitable under conditions of certainty and security as to the terms of market

access and rules of trade. It is recognized that a shared commitment among trading

27 Ibid.
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partners to specify ex ante the terms and conditions upon which products may be sold in
their markets can give a significant boost to trade since it does away with arbitrariness or
unrelated elements of conditionalities. >'* On the other hand, if it were felt that the
elimination of non-ad-valorem rates could lead to an increase in anti-dumping actions,
then it may be preferable to allow specific rates with a maximum percentage and an
obligation to publish the ad valorem equivalent of such rates.?'

At the end of the day what matters most when considering the modalities is the
overall balance of the outcome of the negotiations. 2'® The Chair noted that the
modalities should be seen as a set of basic elements for possible modalities which will
need to be adjusted, completed, refined or further expanded upon.?'’ It is very important
that the final agreement accommodates the interests of all Members with a view to
improve the conditions for market access in the furtherance of economic development.
Since the draft was not finalized comprehensly, there is room for Members to table their

views and perhaps have them incorporated in the final agreement.

3.2.4 Conclusion

Doha was to have been the time when the rich nations started honoring their
promises to make trade rules fairer to the poor.2'® Its outcome offers a better balance
when taken by itself but does not go so far as to significantly correct the imbalance in the
Uruguay Agreement. *'* For example, it offers opportunities for developing countries to
improve their access to markets in the developed countries through new negotiations, but
the inclusion of get-out clauses and loopholes suggests that the outcome will be more

broken promises.**°
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Some have expressed concern that the Doha program is limited to a few
expectations of rich countries without any opening whatsoever for negotiations on the
issues forwarded by developing countries.”?' The organization of the work program was
carried out in a context of power struggles and in the end reflected that much of the
negotiating power continues to reside with developed countries.?*?

The most encouraging sign from the Doha was the determination by developing
countries to participate fully in negotiations. Their positions were sound, well
coordinated, both in the preparatory process and at the actual meeting.?® They illustrated

expertise and cohesion and so limited the ambitions of the developed countries. ¢

3.3 Cancun Ministerial Conference
3.3.1 Background
The Fifth Ministerial Conference in Cancun was an important staging post on the
road to a successful conclusion of the Doha Development Agenda (DDA) by end 200425
This meeting was not intended to be the end of negotiations but an important milestone in
the process. Members hoped to achieve an agreement on a Text which would serve as a

road map for the final phase of the negotiations. 226

The outcome of this meeting was thus to be measured in terms of how successful
it was in moving the negotiations into their next phase so that conclusion of the Round
could be achieved by the agreed date. To achieve this goal, ministers had to take the
necessary substantive decisions and provide political impetus for the whole of the DDA.
Members had to ensure that progress was maintained on the outstanding issues i.e.
market access, global rule making and that the important development dimension of the
negotiations was respected in full. It also had to remain clear that the DDA’s final result
remains an indivisible package in the form of a Single Undertaking for all WTO

Members i.e. nothing was to be agreed until everything was agreed.””’

2! Marc, supra note 35 at 4,

22 Russell Smith, supra note 219 at 2.

28 World Development Movement supra note 218 at 1.
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The timely conclusion of the Round would bring good news to a world economy
in need of stimulus.*?® On the other hand a failure to advance at Doha would certainly be
for developing countries a lost opportunity to become more fully integrated into the
global economy and to benefit from the economic growth that trade generates.” Failure
in Cancun could send an equally damaging signal to the developing world they turned to
open trade after being convinced of the need for stronger multilateral rules not weaker
ones. More trade liberalization and not less, an effective WTO and not an impotent
one.?” It was accordingly critical that Cancun be a success.

The September 2003 European Union meeting on trade in Brussels underscored
the need to meet the expectations of all WTO Members if Cancun was to be a success.”"
The draft Cancun Ministerial Text reflected many areas of agreement as well as the
substantial differences remaining between WTO Members that had to be resolved by
ministers in Cancun.?** Some commentators envisaged that the wide divergences between
developed and developing countries would not be resolved by Cancun and instead would
be papered over by Members’ agreeing to ‘frameworks’ rather than detailed
modalities.>* More than that, the meeting ended without an agreement on the Ministerial
Text.2* And therefore with no progress on the issues which had been on its agenda for
action.” The discussion that follows is an illustration of the events that led to the
collapse of the Cancun Ministerial with a view to establishing what the next step for
Members is going to be to ensure that the negotiations are put back on track and seen
through to a timely conclusion by the set deadline.

The Cancun failure occurred after two years of missed deadlines and
postponement of decisions leading to a clearly overloaded agenda. It is argued that the

lack of progress before the Cancun Ministerial caused by a lack of political will on the
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part of developed countries to fulfill the promises made at Doha caused the collapse of
the meeting.236 A number of development issues had been earlier agreed upon at the
DDA. It is right to say that the conference raised a flicker of hope about coming to terms
among different groups of countries.?>” More importantly, it pledged to place the needs of
developing countries at the heart of its work program. In the post-Doha, there was
supposed to be a strong development dimension to the WTO’s work. 2% Unfortunately
this was not delivered and the ‘development’ promises went in a serious state of
stalemate. >*° This failure to meet the deadlines thus resulted in a growing frustration
among all stake holders and more especially the developing countries.2*’ Furthermore,
the absence of significant progress before Cancun turned the idea of a Development
Round into a hollow slogan. **!

To illustrate this point the deadlines for the completion of work on
implementation and SDT which are key issues for the poorest of the WTO Members were
all missed and proposals presented in the Cancun draft ministerial text were completely
inadequate. >4

Developing countries were promised that their implementation concerns would be
addressed if they entered into a new Round. The post Doha period showed no substantial
progress on these issues as they were down graded and neglected. 3 It became clear
therefore that the developed countries did not have any political will to give in this area.
The Cancun draft simply reiterated these promises and suggested that another deadline be
given again to the disappointment of developing countries.*

Also, with regard to SDT, developing countries were promised in Doha that all
such provisions would be reviewed with a view to strengthening them and making them
more precise, effective and operational. There was no such strengthening as most of the

proposals were met with hostility from the rich countries. The assurance was thrown to

36 EPHA, “The Cancun Ministerial Conference of the WTO: What went wrong?” online: European Public
Health Alliance (EPHA) <http://www.epha.org/r/55> at |; See also Mahmud, supra note 235 at |.

237 Mahmud, Ibid.

28 «Khor, “WTO’s Fifth Ministerial” supra note 234 at 6.

29 Ibid.; See also “Kwa, “Cancun Draft Ministerial” supra note 233 at 4,

20 Mahmud, supra note 235 at 1.

21 wgypachai, “Cancun Matters” supra note 230 at 1.

22 EPHA, supra note 236 at 1.

2BuKhor, “WTO’s Fifth Ministerial” supra note 234 at 6.

24 wK wa, “Cancun Draft Ministerial” supra note 233 at 4.

110



the winds and in its place proposals giving the opposite effects were placed. > The
Cancun Draft package outlined twenty four special and differential provisions. Many of
them were again more of ‘best endeavor’ language or stipulated Members to find
solutions in the future.2* They thus lacked commercial value and did not expand policy
space. 2% This clearly illustrated the dearth of concrete commitment as well as the
political will on the part of developed country Members to fulfill their promises. 48

It must be remembered that the implementation and SDT issues were critical and
a key motivation for many developing countries to buy into the Doha Development
Agenda. Because they were not even discussed at the Cancun Ministerial conference, it
meant that there was very little on the table for countries like the African Caribbean and
Pacific states (ACP).249

At Cancun there was general difficulty in addressing rules to resolve what are
rather wide differences in collective preferences. >*° One of the elements of great concern
was the draft’s commitment to a “non-linear formula” in which the higher the tariffs, the
higher the reductions. Since developing countries generally have higher bound tariffs,
they would be hit much harder than developed countries where most tariffs are low. >
Developing countries were opposed to this because it showed that the developed
countries were proposing to drastically press down their tariffs in industrial goods
without regard to the disastrous effect on local firms and livelihoods.?* There was
already much evidence of de-industrialization in many developing countries due to past
liberalization. > If accepted, the ‘framework” would aggravate the trend and would have
serious employment and development implications.254

In addition to the above, the Text also endorsed an approach to negotiations which

developing countries had already rejected. The sector-for-sector approach it was argued,
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was dangerous since it essentially called for reduction or elimination to zero tariff levels
in certain sectors and above all this approach had not been agreed to in the Doha.” The
draft Cancun text in complete contradiction to the expressed arguments stated that this
sector tariff component ‘is a key element in achieving the objectives of paragraph 16 of
the Doha Ministerial Declaration’ 2

Developing countries were also outraged at the poor treatment of the cotton
initiative in the Text.”>’ The proposal made by West African countries which had the
support on many developed and developing country governments was treated with
derision by the US which refused to make specific commitments regarding cotton
subsidies but instead tried to link the issue to its controversial proposal for a sectoral
initiative on textiles (Zero-for Zero) which had so far received almost no support from
WTO Members. In a revised Draft a suggestion was made that the West Africans, who
are the most efficient cotton producers in the world, should diversify out of cotton and to
this was added vague promises about development aid. This further angered the whole
developing country camp and cotton became the symbol of rigged rules and double
standards plaguing the world trading system where a handful of US cotton producers
have more power than the opinion of most WTO Members. B8

Furthermore, the institutional problems which exist for the WTO added to the
myriad of systemic problems at Cancun. 29 In the end it is argued that it was the WTO’s
un transparent and non participatory decision making process that caused the
unmanageable situation that led to the collapse of the Cancun Ministerial. 260 The
leadership to the conference was marked by the rise of particularly undemocratic
practices such as the drafting of texts under the sole responsibility of the Chairman. The
draft ministerial declaration was developed on this basis and sent to ministers without the
approval of the General Council to be used as the basis for negotiations. 261 Attempts to
undertake reforms to bring about internal transparency and the participation of

developing countries were rejected by the major developed countries. They were told that
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ministers must be given the flexibility to run Ministerials the way they want without
being hampered by procedures.’®* As was with any unbridled exercise of power the
drafts reflected the views of the powerful in this case the minority and consequently
lacked the support of most of the developing country Members.2** A gap begun to grow
between the positions of the vast majority of the membership and the minority, on the
content of the Declaration and led a number of countries to question the meaning of their
participation in the conference. The revised declaration was not any different from the
earlier Text since reactions and counter proposals of developing countries were ignored.
The sidelined countries felt extremely pessimistic about the possibility of ever improving
the Text.2*

Also, the decision to prioritize Singapore issues on the agenda dclayed
discussions on the core agenda of the Conference. It is said that this further contributed to
the polarization of discussions as many developing countries felt they could not show
flexibility without knowing what they would get in other areas of negotiations.”®® In this
state of uncertainty created by the desire of each group of negotiators to see their interests
through at conference, there was a general realization that an amicable solution could not
be reached and hence the eventual collapse.

Another reason advanced to explain the collapse of the conference is the
misreading by the US and the EU of changing politics among developing countries.
Developing countries went to the conference in the hope of securing a meaningful
agreement. Conflicts of interest between developing countries with similar export profiles
existed at the conference. Mindful however of the fact that their divisions had in the past
led to adverse results, they worked in coalitions and this enabled them to stand firm on
issues of vital interest. The emergence of the G-20 which remained strong and united
until the very end despite repeated pressures to divide its core group was a turning point
in the conference. Also the formation of the African Union, ACP and LDC coalition in
close coordination with the G-20 completed the picture. The united developing country

camp representing more than two thirds of the WTO Membership decided to demand that
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the promises at Doha of a development Round start to be fulfilled at Cancun. *® A failure

to reach an agreement on these issues led to the premature ending of the conference.

3.3.2 The Closing

The closing session at Cancun adopted a brief and simple Ministerial statement in
lieu of the substantive Ministerial Text that had been under discussion. The statement
expressed that more work needs to be done in some key areas to enable Members to
proceed towards the conclusion of the negotiations. Ministers also instructed their
officials to continue working on outstanding issues taking fully into account all views
expressed in the conference and to convene a meeting no later than 15 December 2003 to
take the action necessary at that stage to enable the move towards a successful and timely

. . . ]
conclusion of the negotiations. %’

3.3.3 Implications of the Collapse

Many considered the collapse of the Cancun negotiations a serious blow to the
Doha Round which undermined WTO credibility at a time of a strong need to strengthen
the multilateral organization. 268 The stakes at Cancun were high and went beyond trade.
They were about working to build a strong global economy by reducing instability and
uncertainty as well as advancing a new approach to international relations based on rules
and not power rules to manage the powerful forces of globalization for everyone’s
benefit. It is said that Cancun failure left the trading world a more insecure and uncertain
place. This inability to advance a new agenda also raises fresh doubts about the WTO’s
suitability as a forum for future negotiations.”®® Although there are no winners, it is a
missed opportunity to give the world economy a much needed boost. These talks are vital
for the global economy. Members then had to see to it that they return to the hard work of

defining the terms on which the DDA can be moved forward. 2”°
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It has also been argued that the Cancun failure sent a clear message to the
leadership of developed countries about the gross inequalities in world trade and global
economy. And as was the case at Doha, it demonstrated the resolve on the part of
developing countries to stand unitedly and determinedly against its perpetuation.”! The
conference served the vital purpose of a united front of the poor and developing countries
and helped put into sharp focus what the developed countries must do to work for a fairer
economic order. In general the Cancun experience is a message that the poor and
developing countries have reached a dead end as far as making concessions and that it is
high time for the world’s rich and powerful countries to make a befitting response to

developing countries dire needs.?’”

With the collapse of Cancun it is also stated that the issue of the WTO’s decision
making and Text drafting process has again emerged to the fore. That the ministerial’s
are run without rules and proper procedures can no longer be ignored if the system is to
survive. Having a failure rate of two out of three of the most recent ministerials is not a
record any organization can be proud of. Pushing developing countries into adopting last
minute Texts worked in Doha for the majors. In Cancun it didn’t. The ultimate lesson of
Cancun is that the organization must change its decision making and text drafting
procedures to accommodate the participation of the developing countries. 2

With the risk of continued deadlocked and diminished prospect of advancement
on the multilateral front, there is a fear that the pressure to turn to regional and bilateral
deals could prove irresistible. 274 At Cancun the US indicated that a failure was not of
great importance to them because of its focus on bilateral and regional trade negotiations
where it believes concessions can be more easily extracted from developing countries
than at the WTO. 2”° With such regular occurrences of failures bilateral and regional

negotiations can be expected to proliferate in order to fill the vacuum left by WTO trade

7 Ibid. at 2.

22 Ibid. at 3.

2B «ghor, “WTO’s Fifth Ministerial” supra note 234 at 5.
214 «gypachai, “Cancun Matters” supra note 230 at 1.

3 EPHA, supra note 236 at 2.

115



ministers. However the losers will still be developing countries who could find

themselves isolated in one-on-one or small negotiations.?’®

3.3.4 The December 15 2003 Geneva Meeting

At this meeting Members expressed a willingness to restart work in the
negotiating groups but there is still no major break through. The Chair expressed that
while the Round is not back on track yet Members had made considerable progress in
that direction. This meeting reflected a pragmatic approacn that more time is needed in
order to deal with the unfinished business. Perhaps more important is the fact that the
meeting reflected a renewed support for efforts directed towards trying to finish this
Round on time.?"’

The meeting proceeded to take up cotton, NAMA as part of the issues for
discussion. In the two intensive rounds of consultation undertaken, delegations largely
avoided general statements and key issues of the outstanding subjects were explored. It
was observed that as they went deeper into the substance of the negotiations the
persisting difficulties became more apparent.?’®

On market access it is evident that the notion of a common approach for both
developed and developing countries seems to be gaining ground. There is general
acceptance that a formula type approach should be a key element to the modalities for
NAMA. While there is no agreement yet on the specific formula to be used, it is clear
that it should fully respect the Doha mandate. The Members acknowledged that the
formula would have to incorporate a clear differentiation through SDT in order to take
care of the development needs of developing countries. It was concluded therefore that

further work is needed in formulas in order to ensure that all Members will have to share
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the burden of tariff reductions and that developing countries would not be called upon to

assume a disproportionate part.2’

Another aspect of trade liberalization that has attracted a great deal of discussion
concerns the sectoral component. The key issue here relates to the mandatory versus the
voluntary nature of sectoral negotiations and whether these sectoral negotiations are to be
viewed as a core or supplementary modality. It is clear that a lot of work needs to be done
on the outstanding issues so as to define product coverage, participation and adequate
provisions of flexibility for developing country participants. These issues need further

definition as they will most likely be the main elements that will determine tariff

liberalization in NAMA., 2%

3.3.5 Way Forward
Although the situation has not yet gone out of hand much depends on the positive
response from the developed countries. Of high priority is the work aimed at ensuring a
more equitable global system or put another way a balance in the rich-poor relationship.
The developed countries refusal to treat the poor developing nations fairly in global trade

would be enough to cause damage to the WTO’s agenda of free and fair multilateral

trade. 2!

It is crucial that the points of view of developing countries be finally taken into
account in order to avoid further failures. Sincere initiatives on Cotton, SDT would be
demonstrations of a commitment to the Development Round. These would be strong
signals that developing countries have indeed been heard which would clear the
atmosphere in Geneva and allow talks to restart on a new and more constructive basis. 22

Likewise, having asserted their collective strength in Cancun, developing
countries must now articulate a positive agenda which will rekindle Western interest in
the WTO as a viable negotiating forum and which can move the Doha Round forward.*®
More needs to be done particularly in the area of NAMA to ensure that

developing countries concerns and interests in the T&C sector be addressed. It is evident

2 1bid,

20 Ihid.

2! Mahmud, supra note 235 at 2.
B2EPYA, supra note 236 at 4.
3 peterson, supra note 276 at 3.
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that tension exists in this area and issues have to be dealt with extra caution. Members
must get to the bottom of these issues if there is to be any further advancement of the
multilateral system into other areas of export interest to developed countries. It is very
important that the current negotiations go beyond the expressions of well intentioned
policies but back this up with mechanisms to facilitate the realization of meaningful
economic results for developing countries. Members should also bear in mind the
urgency of the negotiations they should work towards sticking to the agreed deadline as
this is illustrative of their commitment to improve the conditions for market access and an

important step in reviving developing countries’ confidence in the multilateral trading

system.
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Chapter 1V:
4.1 Conclusions

The objective of this thesis has been to examine the decision to integrate the
textiles and clothing sector into the multilateral system and the opportunity this process
presents to participating countries. '

Chapter I presents an introduction to the textiles and clothing sector. It is
illustrated that the sector is one in which many developing countries have a comparative
advantage mainly due to the nature of its operations i.e. it requires refatively low
technology and start up capital and makes use of one of the most abundant factors of
production in developing countries principally labor. The chapter therefore addresses the
role of the textiles and clothing sector in the economic development of developing
countries but as well stresses the continued relevance of the sector in developed
economies. Developing countries’ reliance on foreign markets is another issue that has
been explored in this section and it has been argued that this is mainly due to poorly
developed internal markets. These countries have to rely on Western countries whose
population, high incomes and purchasing power make them attractive markets for
developing country products. By enabling developing countries to exploit the
international markets this will have a positive impact on their growth prospects.

Also important in this chapter is the illustration that the textiles and clothing
sector had for along time been separated from the normal rules of multilateral trade. The
decision to finally integrate the sector under the GATT/WTO rules and principles is a
significant development in the history of the multilateral system. It presents an un
dreamed of opportunity to change rules and the prospect to improve the living conditions
of the poor men and women who look to the sector as their only opportunity to improve
their standard of living. The chapter therefore scrutinizes the principle of trade
liberalization as the leading characteristic in the modern day globalization drive and how
this is going to impact on the textiles and clothing sector. In evaluating the principle I
have explored both its theoretical and practical underpinnings. The premise of this part of
the chapter is that trade liberalization is an important step in the realization of economic
~ benefits in the participating countries but even more so for the developing among these. It

is illustrated that whereas there exists some difficulty in determining the exact
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quantitative gains of the elimination of bilateral quotas all studies foresee significant
_ increases in global welfare as a result of the conclusion of the ATC. :

I have explored the current trends in the liberalization process highlighting the
short term problems with which the principle is associated. While there are longer term
benefits of liberalization there are significant short term risks and there is no clear cut
formula that guarantees the avoidance of such risks. 2

The chapter also discusses the importance of the multilateral system and its
continued relevance. It is stated that the multilateral trading system is the most effective
way of defending the interests of the weaker Members of the trading community. The
creation of the WTO it has been stated is illustrative of the continued relevance of the
multilateral approach. The chapter therefore analyses the viability of the WTO as a
medium for the textiles and clothing liberalization process. I have made the argument that
the multilateral system continues to be the most viable means of attaining economic
development principally by reducing uncertainty among other things. This deduction is
arrived at by illustrating the other avenues that have been tried and tested but whose
results have shown that no noticeable benefits have been realized.

Developing countries hoped to gain significantly from the liberalization of the
textiles and clothing. The discussion as such scrutinizes the ATC implementation
process. It is concluded from the illustration that no significant progress was made in the
implementation stages. As a result there is a fear of an enormous strain that is going to be
plaéed on domestic economies and the multilateral system at the last stage of the
integration process. This also raises concern about the commitment of developed
countries to give up the protectionist tendencies in the sector. This discussion also
illustrates that the impact of a successful implementation of the ATC which is on various
fronts. Politically there is a gain related to the credibility of the multilateral trading

system. It is argued that the system will be strengthened by commitment of Members

! Supachai Panitchpakdi, “The Importance of Quota Elimination for the Strengthening of the Multilateral
Trading System” online <http://trade-info.cec.eu.int/textiles/documents/108.doc > (accessed on 2/2/2004)

at 3.
2 Sam Laird, Lucian Cernat & Alessandro Turrini, “Back to Basics: Market access issues in the Doha

Agenda”, (New York & Geneva: UNCTAD/UN, 2002) online:

<httg://r0.unctad.org[pl66/module2002Bangk/Module4/Backtobasics.pdf> (accessed 10/17/2003) at 10.

3 Paul Streeten, Globalization: Threat or Opportunity? (Copenhagen: Copenhagen Business School Press,
2001) at 154. '
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illustrated by the willingness to effect commitments they have undertaken and also
whether the WTO can demonstrate the ability to enforce its own rules. From an economic
perspective there will be efficiency gains from eliminating the highly distorting MFA
quotas and it is hoped that this will lead to increased production and trade.

Of particular importance is the provision in the ATC which stipulates that the agreement
is not to be extended. This offers some assurance that the liberalization that begun under
it will be completed as agreed. This is however dependent on Members acting on the
spirit of the agreement.

Chapter II explores the specific multilateral rules under which the T&C will be
traded following the integration in 2005 to ensure that the maximum possible benefit is
realized through its defending of Members’ interests. It is illustrated that overall the UR
succeeded in establishing a more effective set of trade rules to be applied in the textiles
and clothing trade. The other side to this argument is however that the UR rules
shortchanged developing countries.

In this chapter an examination of current trends in textile and clothing trade
performance, case law is indispensable to illustrate the conclusion that there is an
opportunity as well as a challenge posed by the new regime. Significant barriers to the
effective liberalization process under the multilateral rules still remain and this is
expounded by the increased use NTBs as well as the potential threat of new ones coming
up to replace the protective position that has been occupied by the MFA. The analysis
therefore highlights the deficiencies and loopholes that continue to exist in the
multilateral trading system and that require immediate attention since they will determine
the volume as well as direction of the trade and its benefits once the sector is fully
integrated. The principal argument is that considering that the international community is
made up by many countries with varying capacities of performance, there is a need to
ensure that the risks that come along with the benefits of liberalization do not wipe
countries off the trade scene. The system should ensure mutual co-existence of the
divergent needs and expectations and emphasize the principle of sustainability.

Chapter Il proceeds to devise means of trying to correct the imbalances and
deficiencies identified in the previous chapters as this was stated to be one of the

principal goals of the Doha Development Agenda. The chapter underscores the trade and
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development linkage pointing out that the principal goal of trade should be to improve the
participant’s conditions of life. The ke issue for discussion in this section is market
access. It is demonstrated that important biases against developing countries trade still
exist and this therefore calls for further negotiations in this area so as to secure further
opening to developing country textiles and clothing exports.

Also important in this chapter is that the discussion illustrates that the multilateral
systems decision making process is characterized by asymmetries and imbalances. One
explanation for this is a clash of fundamental interests with regard to issues of priority
between developed and developing countries making it much more challenging to find a
common cause and this has led to a state of stalemate in trade talks on achieving further
liberalization.

The trade rules are unfair and clearly point to the fact that it is not the intention of
the developed countries to promote or accommodate the views of developing countries in
their efforts towards attaining meaningful development. Power struggles also continue to
be an impediment in the trade negotiations. The rules are downplayed with the balance of
benefits tilting in favor of those with the greatest muscle. I have argued therefore that for
all fairness protectionist tendencies within the sector should be abandoned. There is a ray
of hope in that developing countries in the discussions have become more united, are
more articulate and it is doubtful if this negotiating strength that they have dispiayed so

far is going to weaken.

4.2 Recommendations

The dismantling of the MFA presents unimagined benefits to participants in the
textiles and clothing trade but in order for these to be reaped, conditions in the form of
structural programs should be put place so that participants may take full advantage of the
opportunities that the new regime promises to offer. It is important to note that these
structural édjustmcnts need to be made by not only the developing participating countries
but also the developed ones since the new regime is not going to leave any country
unaffected.

In addition, the opportunities for economic advancement and social development

presented by the decision to liberalize the textiles and clothing sector as the discussion
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has illustrated, come along with threats to the survival of sectors and in some instances
those of entire economies. The situation therefore calls for the provision of safety nets for
potential losers from the liberalization process to ensure that they are not wiped off the
international trading scene. These safety nets may take the form of financial support and
other forms of capacity building mechanisms. Financial support without conditionalities
is welcome. Whether or not this is feasible bearing in mind that the whole edifice of the
international trading system is founded on the principle of reciprocity is a challenge.
Nonetheless the emphasis should be on mechanisms that will lead to diversification of
commodities for export. Diversification of export commodities will provide some level
security in international trade performance and cut down on the problems associated with
over reliance on a few commodities. Also important is for such initiatives to involve
natives in their administration reason being that they are more acquainted with the
realities on the ground and will therefore be in a better position to identify areas upon
which international experts will develop. Such an approach will ensure that countries
make adjustments from the grass root ievel and improve performance in the international
textiles and clothing trading community as well as other areas whose potential has been
identified.

Although the WTO rules have worked well thus far and have led countries to
experience greater levels of economic development, bearing in mind that there are can
never be lasting solutions, the rules have been manipulated and abused, loopholes have
emerged which have negatively affected the trading nations particularly the economically
weak ones. As we saw earlier, with the elimination of the quotas in the sector, the use of
NTB:s is likely to come to the fore. It is therefore required that the WTO rules in this area
be tightened to deal with the growing and pressing concerns of its Members in this area
that NTBs will be take up the protective place that had been occupied by the MFA. By
way of illustration, there is an urgent need to tighten anti dumping rules to prevent
malicious and often unwarranted actions against developing countries’ exporters with a
viebw to cut down on their vulnerability in this area. By doing so these Members will offer
their allegiance to the system knowing that their vulnerable position in international trade
has not only been acknowledged but that the international system also provides assurance

that their needs will be adequately dealt. The new rules should emphasize that Members
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retract from their obligations of free trade only in those situations where there is a clear
and imminent threat to the survival economies or perhaps a serious threat to human
development. Perhaps more important is that this should be an ongoing process to deal
with the new challenges as they arise.

Also in relation to the WTO rules, with regard to the DSB, efforts should be made
to improve access to it especially by developing countries. This is a vital institution to the
survival and performance of the system. Conditions for access to it by these countries
however, requires improvement as this is the only avenue that they have 1o ensure that
their interests in the international trading community are protected. As the trading system
gets more complex, there is the need for constant personnel and economic resources to
advance the growing concerns. By having a fully functional and readily accessible DSB
system it provides a means of assurance that aggrieved Members will hold their
transgressors accountable for their wrongful acts and be required to put right measures
found to be in contravention with the letter and spirit of the WTO agreement. For weak
nations also, an effective DSB is some kind of assurance that they will have the same
treatment as their economically powerful nations in bringing claims. Disputes should also
be completed expeditiously so as to limit on the additional costs incurred due to
prolonged processes. Serious attention should be given to dealing with those instances
where the Members due to the vacuity in the rules have been able to drag their feet in
implementing decisions and remedies when ‘unfavorable’ rulings have been made against
them. Requiring that a Member pay financial damages to another Member for costs
incurred due to a delay by the first Member in removing a policy adjudged to be in
contravention of the trade rules for instance will be an effective deterrent remedy. The
challenge however will lie in devising a means to enforce the remedy. Multilaterally
agreed rules on this matter should be formulated and this will cut down on the
arbitrariness in the application of the remedy.

Also, the principle of SDT will continue to play an impbrtant role in the new
textiles and clothing regime. With the persistence of significant inequalities in the level of
development a case is made for continual operation of SDT so as to address some of the
imbalances and reduce on the strain they place on the international trading system. This

means therefore that in order for the principle to serve a meaningful purpose in this new
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regime, it is required that it be strengthened. All efforts should be made to improve
conditions of market access to make them more operational by increasing product
coverage to areas of economic importance to developing countries like textiles and
clothing. It is important that SDT not be a permanent feature but one that is in place for
such time as is necessary to deal with the perceived imbalance by enabling Members
attain tangible results from the multilateral system. This requirement presents a challenge
to the preference giving countries to formulate schemes that are responsive to the
development needs of the receiving nations. Such schemes could be in the form of policy
space and flexibility in implementing of trade agreements for instance, not as to create
shields from international developments as this will be an equivalent of reducing the
relevance of underlying principles of the multilateral system but rather to bring the
system more in line with the goals and aspirations of its weak participants. In addition,
since there are variations in the level of economic development among developing
countries, no general system for the application of preferences can adequately apply to all
and therefore preference schemes should reflect these differences. To ensure that SDT
does not become a permanent feature, graduation from taking benefit of the schemes
should be based on multilaterally agreed objective criteria.

The final decision on the rate of tariff that will be applicable to the sector is
crucially important. The rate at which this will be set will determine the level of
performance of textiles and clothing producing and exporting countries. The applicable
rate should be set at a level that allows for fair competition among the various traders and
also one that serves the purpose of protecting domestic industries from unfair trade
practices. It must be emphasized that a rate that is so high will be just as restrictive as the
MFA. Members will be reliving the experience of the old regime under a new name.

Labor and environmental issues as well as other concerns falling under the ‘new
issues’ category need to be addressed and the matter be resolved once and for all. There
are a number of pressing issues in the international trading systemn that require the
immediate attention of the WTO. By introducing a whole bundle of new issues it is clear
that the system will be overburdened and fail operate to its utmost as it is expected even
in those areas that are closely linked to its original mandate. It is evident that its

effectiveness as a medium for trade facilitation may therefore be in a balance. It may thus
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be argued that these issues are better off being dealt with under organizations with the
specific directives to do so.

The above notwithstanding, the fact that labor and environment issues informed
current textiles and clothing debates and also because it does not seem like the pressure
from developed countries to introduce these issues within the trade policies is going to
wane, perhaps the developing countries should think seriously about making provision
for these “new issues” under their domestic systems because they will surely have an
impact on their performance in the trade. Developing countries that have attained a
certain level of competitiveness should incorporate demands by the international
community for improved labor and environmental standards within their general
development strategies to ensure that they are in line with the generally accepted
principles. This will demonstrate that the principle of trade liberalization is aimed at
improving the standard of life of the masses by providing them with a decent way of life
i.e. the increases in global welfare should translate into a system that ensures for instance
that the welfare of the man on the textiles and clothing production line is such that it
facilitates his self development by emphasizing that the conditions under which he is
working are geared towards this goal. Although many a time human beings are at the
mercy of trade this is not what it should be. Trade does not exist for its own sake but to
improve the quality of lives of the people. Policies and conditions under which people
work should therefore be such that they promote the peoples general welfare and

concerns.
Labor policies to be applied to developing countries should be reasonable i.e.

according to their economic capacity to realize and maintain them. Overly ambitious
legislation would clearly be of no effect as it will remain on the law books of many
developing nations as skillfully drafted ideas serving no purpose because it is not backed
by a means of enforcement which is crucial for the success of any legal policy. Also
important is that the rules in this area be unambiguous so as to guard against the
possibilities of being captured by protectionist sentiments.

For the Doha to be truly a ‘Development Round’ it should do more than simply
mention the trade development linkage. While trade in some areas leads to development

in others especially the economically weak nations who can not face up to the
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competition, it leads to deceleration. The Doha Development Agenda should
acknowledge these negative impacts created by the implementation of various UR
agreements and also the liberalization of the sector by providing for positive steps to
correct these imbalances and devise means for redress.

Members should also be mindful of the fact that whenever there is a discord on
issues as was in Seattle and then repeated in Cancun it does not send a positive message
about the relevance of the international trading system. There should be reflected a
commitment to make the system work by not simply agreeing to general principles but
also core issues aimed at improving the economic situation of participants. It is clear that
each country benefits from the performance in the multilateral system. This means
therefore, that there should be efforts to ensure that the existing conflicting views are
accommodated to facilitate their mutual co-existence and be reconciled within the system
to make the international trading community that we all want to see. To ensure that the
experience of Cancun is not repeated, transparency and non discrimination in the
operations of the system should be key in the administration of the multilateral system.
All participating nations should feel that there is a reason for them to be involved in the
discussions. Due consideration should therefore be given to the expressed positions of all
Members of the trading community i.e. equality in the formulation of international
trading policies is also important. Although this may not always be feasible, the weak
Members should perceive the system to be an effective forum for negotiations. Although
individually they lack the capacity to influence the direction of policies their support for
the system is necessary to enable the system move forward. Members should guard
against arbitrary exercise of power and the guiding principles in these meetings should
therefore be fairness and equality. |

With the numerous number of missed deadlines coupled with the recent collapse
of the Cancun ministerial there is a fear that DDA will be extended. Extension is not the
solution to the problem which lies in the already articulated positions of the developing
countries. The international community must avoid all instances of stagnation. All efforts
should be towards the successful completion of the textiles and clothing integration
process and the Doha development Round so as to lead to a healthy trading system. This

will create needed momentum for dealing with new issues. By getting the textiles and
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clothing issue off the negotiating table, space will be freed up for other issues that are
now increasing in importance. A successful completion of negotiations in this area will
rekindle the trust of developing countries in the system. It will illustrate the willingness
of developed countries to make good on their promises. Developing countries will as
such be more willing to engage in negotiations aimed at extending discussions in the

development agenda further into other areas.
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