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ABs'rRACT 

The archipe1agic regirne estab1ished under the United 

Nations Convention on the Law of the Sea 1982 recognized the 

soverei gnty of arehipe1agic States over their constituent 

is1ands and surrounding waters subject to the right of t '-an

sit passage for ships and airerait. 

The compromise reso1ved the eoncern for freedom of 

navigation and the failure ta delimit archipe1agic waters 

that beset codification attempts in the 1920s and the first 

U.N. Conference on the Law vi the Sea he1d in 1958. 

The third U.N. Conference on the ~aw of the Sea 

(1973-1982) suceeeded in devising an archipelagic regime. 

It carefu11y sought to balance the interests of 

archipe1agic States and the international cornrnunity. 

For air law, and the Chicago Convention in particular, 

the archipelagic regirne extends the areas subject to 

municipal jurisdietion and estab1ishes a scherne for transit 

by aircraft which represents an important development in 

that it modifies notions of sovereignty. 
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RESUME 

Le régime des archipels, établi en 1982 par la 

Convention des Nations Unies sur le Droit de la mer, re-

reconnaît la souveraineté d'un Etat archipel sur les îles 

le c0nstituant ainsi que les eaux territoriales, mais en 

tenant compte du droit de passage pour les bâteaux et les 

avions. 

Un compromis fut r~a1isé garantissant la llbertG de 

navigation mais échouant ddns la définition des eaux ter-

ritoriales des archipels, ce qui eût des conséquences néga-

tives sur les tentatives de codification en 1920 et la 

PreQière conférence des Nations Unies sur le Droit de la 

mer, tenue en 1958. 

La Troisi~me conférence des Nations Unies sur le 

Droit de la mer (1973-1982) réussit à définir le régime 

des archipels en tenant compte des intérêts des Etats arcnl-

pels et de la communauté internatiùnale. 

En ce qui concerne le Droit de la navigation aérienne, 

et particulièrement la Convention de Chicago, le régime 

des archipels élargit les zones assujetties aux lois muni-

cipales et établit des directives pour le passage des aéro-

nefs, ce qui représente un progrès significatif dans la mo-

dification de la notion de souveraineté. 
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INTRODUCTION 

Establishment of a regime for archipelagic States was 

one of the most important achievements of the united Nations 

Convention on the Law of the Sea (herelnafter the "Convention") 

which was concluded by one hundred and seventeen States at 

Montego Bay, Jarnaica on 10 December, 1982. The Convention 

will enter into force upon ratificatlon by sixt Y States. l 

The central features of thlS reglme are rccognitlon of 

the terrltorial (dnd maritime) integrity of an archipelaglc 

State and the concept of archipelagic sealanes passage. 

Sovereignty is exerclsed over its constituent archipelagoes, 

islands and interconnecting waters as a whole subject to the 

rlght of ships and aircraft to the rlght of transit passage 

across archipelagic waters. The Geneva Convention of 1958 

on the Territorial Sea and Contiguous Zone rccognized ù ter-

ritorial sea around individual lslands but allowed the draw-

ing of straight baselines to delimit the waters of coastal 

archipelagoes and deeply-indented coastlines. It made no 

provision for oceanic archipelagoes which are distinguished 

from their coastal cousins by being 

" •.. situated out in the ocean at such a 
distance from the coasts of firm land as 
to be considered as an independent whole 
rather th an formlng part of or outer 
coastllne of the mainland.2 
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The arch~pelagic concept is based on the unit y and 

~nterdependence of the land (archipelagoes) and surrounding 

seas that are shaped and determined by geographical, economic 

and political factors. Straight baselines are drawn to connect 

the outermost points of the outermost islands of oceanic 

archipelagoes. The territorial sea is measured outwards from 

these archlpelagic baselines. The waters within such base

lines are characteris2d as archipelagic waters. Togeth~r with 

the seabed, subsoil and resources therein as weIl as the a~r

space above, archipelagic waters are subject to the sovereignty 

of the archipelagic State. This thesis will examine the de

velopment of the archipel agie concept and its effect on air 

law. The concept has extended sovereig~ty by encompassing 

areas of water that were pr8viously high seas and aiso limited 

it in the waters and the airspace where the right of translt 

passage for ships and aircraft applies. 

The definitlon of an archipelagic State is considered 

in Chapter l and the evolution of the concept prior to the 

Third United Nations Conference on the Law of the Sea (UNCLOS 

III) examined. The UNCLOS III proceedings relating to the 

archipelagie provisions of the Convention are discussed in 

Chapter II, the provisions analysed and the status of the 

archipelagic concept in international law evaluated. The 

effect of the concept on the Chicago Convention is considered 

in Chapter III in three areas: the status of the airspare above 

archipelagic waters, the right of transit and innocent 
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passage and the rules of the air over the high seas. 

Finally, the way in which air law has been rnodified by the 

archipelagic concept is considered by way of conclusion in 

Chapter IV. 
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FOOTNOTES 

1. By 9 December, 1984, the closing date for signature, 
155 States and 4 others (Cook Islands, European Economie 
CommUnl ty, Uni ted Nations Counci 1 for Namibia and Ni ue 
had signed the Convention. As at 31 December, 1986, 
31 States and 1 other (Uni ted Natlons Council for Namibia) 
had ratifled the ConventIon. (Source: 2() LL.M., 1987). 

2. J. Evensen, "Certaill Legal Aspects Concerning the De
limltation of TerrItorial Waters of Archlpelagoes", 
UNCLOS l, OffiClal Records, vol. 1, U,N. Doc.A/Conf. 13/18, 
289 at 290. 



- 5 -

CHAPTER l 

DEVELOPMENT OF THE ARCHIPELAGIC CONCEPT 

l ~ Definition 

An archipelagic State is defined in Article 46 of the 

Convention which provides: 

"For the purposes of this Convention: 
(a) ~archipelagic State" means aState 

constituted wholly by one or more 
archipelagoes and may include other 
is lands i 

(b) ~ilrchipelago" means a group of islands, 
including parts of iSlands, intel-
cor :lectlng waters and other natural 
features which are so closely inte~
related that such islands, waters dnd 
other natural features form an intrinslc 
geographical, economic and political 
entity, or which historically have been 
regarded as such ~ . 

Article 47 pre scribes condi tions for the baselines to be drawn 

around "the outermost points of the outermost islands and dry-

ing reefs~of an archi1elago wlthin WhlCh an archipelaqic State 

exercises sovereignty. The loain islands .::.re required to be in-

cluded wi thin these baselines and the ratio of the area of 

water to land mass, including atolls, is between 1: land 9: 1. 

The baselines must not exceed 100 nautical miles in length 

al though three per cent of the total number of baselines en-

closing any archipelaqo may exceed that length up to a maximum 

of 125 nautical miles. The baselines must "not depart to any 

appreciable extent from the general configuration of the 
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archipelago". Finally, an archipelagi.: State Inl.1st not draw 

i ts baselines so as ta exclude the territorial sea of another 

State from access to the high seas or the exclusive economic 

zone. 

The most significant aspect of the defini tion is the 

unified concept of the archipelagic State. The rationale for 

the concept was succintly put in th2 Indonesian Declaration of 

13 December, 1957 which stated in part: 

"For the purposes of territorial unit y, and 
in arder to better protect the resources of 
Indonesia, aIl islands and the seas in between 
must be regarded as one total unit".l 

Article 46 defines an "archipelagic State" and an 

"archipelago". An archipelagic State must be formed wholly by 

one or more archipelagoes. Sorne flexibility is al10wed by in-

cluding other i8 lands which are not part of an archipelago. 

Baselines delimiting archipelagic waters would be extended to 

such Islands provided they fulfilled the criteria for baselines 

set out in Article 47. Oceanic archipelagoes which constitute 

States are clearly contemplated and are to be distinguished 

from coastal archipelagoes of mainland States for which pro-

vision was made in the Geneva Convention of 1958 on the Ter-

ritoria1 Sea and Contiguous Zone and incorporated as Article 7 

in the Convention. The significance of the former was that it 

provided sorne basis upon which an argument could be mounted 

for an archipe1agic regime. It became increasing1y difficult 
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to differentiate oceanic archipelagoes from similar consider-

ation when the geographical and economic criteria cited to 

justify the drawing of straight baselines around coastal 

archipelagoes were equally valid for the former. 2 To those 

such as McDougal and Burke3 who doubted whether the general 

direction of the coast was an appropriate consideration {or 

baselines drawn around oceanic archipelagoes, O'Connell re-

plies that: 

" ••• the general direction of the coast notion 
is merely a cryptic way of expressing the in
trinsic relationship between a line of natural 
features and the land to which they form a 
barrier. The essence of the mid-ocean archi
pelago theory i s that such a relationship 
exists which is analogous to that of a complex 
coast of a cont inental country". 4 

Archipelagoes are defined in paragraph (b) of Article 

46. There are three criteria: there must be a group of islands, 

interconnecting waters and other natural feature8; the group of 

islands, interconnecting waters and other natural features 

must be closely interrelated: and this interrelationship must 

be such that the islands form an intrinsic geographical, 

economic and political entity or have been historically re-

garded in such terms. "Other natural features" i8 not defined 

but appears to include drying reefs, fringing reefs, atolls and 

"that part of a steep- sided oceani c plateau... enclosed... by a 

chain of limestone islands and dryinq reefs lying on the peri-

meter of the plateal1" of which mention is made in ArtIcle 47. 
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There are certain unsatisfactory aspects of the phrase 

"other natural features ". First, the distinction between "fringing reefs" 

and "drying reefs" is unclear. Second, the distinction between 

drying reefs and low-tide elevations (which do not have light

houses or sirnilar installations permanently above sea level) is 

questionable. 5 The former rnay be used in the drawing of 

archipelagic baselines while the latter may not, boch in the 

case of archipelagic States and in the case oZ coastal archi

pelagoes. While differing geologically, drying reefs and low 

tide elevations appear above water at low tide. 6 Perhaps this 

~parent inconsistency may be explained by the special require

rnents of the archipelagic regime where drying reefs are so 

nurnerous a phenomenon that sorne account has to be taken of 

thern. Third, atolls rnay be used to delimit the waters of an 

archipelagic State whereas Article 6 only allows the territ

orial sea to be measured from "che seaward low-water line of 

the reef~ of islands situated on atolls. 7 Paragraph 7 of 

Article 47 distinguishes between islands and atolls. Although 

this is in relation to the computation of the ratio of water 

to land, the distinction suggests that atolls under the archi

pelagie regirne do not share the limitatlons in Article 6 which 

only allows a territorial sea where atolls include islands. 8 

The rationale for such a distinction appears to lie in the 

nature of the archipelagic regirne which necessitates sorne forrn 

of calculation that will enable an archipelagic State to ful-
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fill the prescribed ratios of water to land as weIl as in-

cluding natural features which have always been considered part 

of an archipelagic State. 

Notwithstanding the apparent inconsistencies ensuing 

from a consideration of the definit:on of archipelagoes, 

paragraph (b) of Article 46 makes it clear that the constituent 

islands of an archipelago comprising an archipelagic State must 

form 'an intrinsic geographical, economic and political unit'. 

These three criteria must be present for qualification as an 

archipelagic State. The manner in which they would be applied 

remains an open question. The term 'intrinsic' would indicate 

a strict application but thus far there has been little question-

ing of the archipelagic status of States such as Indonesia, the 

Philippines, Fiji and Tonga. However, this does not lessen the 

fact that the geographical cri terion i s vaque, there being no 

elaboration of it. The same observation applies ta the economic 

cri terion. 

An exception to the uniform application of all three 

criteria is 'other islands' referred to in paraqraph (a) of 

Article 46. They are not part of the consti tuent archipelagoes 

and are therefore not an intrinsic geographic part of an archi-

pelago. They may also not necessarily be an econanic component 

The only criterion such islands must fulfill is the political. 

The definition of an archipelagic State appears to have been 

devised to take account of islands which while not forming part 

-
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of archipelagoes were nevertheless part of an archipelagic 

State. 

As an alternative to the three criteria and a means of 

ameliorating those requirernents, an archipelagic State may be 

comprised of a group of islands which has sorne historical claim 

to being regarded as an intrinsic geographical, economic and 

po~itical entity. This must obviously be a claim recognized 

by international law and not merely an assertion of the State 

concerned ,although this is not expressed in Article 46. How-

eVer, the observations of the International Court of Justice in 

the Anglo-Norwegian Flsherles Case 1951 are relevant in lhis 

regard: 

"The delimitation of sea areas has always 
an international aspect; it cannot be de
pendent merely upon the will of the coastal 
State as expressed ln its municipal law. 
Al though i t is true that the act of deI im
Itation is necessarlly a unilateral act, 
because only the coastal State is competent 
to undertake i t, the validi ty of the de
limitation with regard to other States de
pends upon Illternational law". 9 

As for the application of archIpelagic baselines 1 Article 47 

may only be utilised once aState claiming archipelagic status 

has fulfilled the requirements of Article 46. 
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2. Evolution 

a) Early Attempts at Codification 

The first concrete proposaIs on the delimitation of 

waters around archipelagoes were presented to the 33rd meeting 

of the International Law Association at Stockholm in 1924 by 

Professor A. Alvarez. Thé Association had prevlously dis-

cussed issues concerning the terriLorial sea at its 1892 Geneva 

Conference, 1895 Brussels Conference and at the Paris Confer-

ence in 1912 but the question of archipe1agoes was not ad-

dressed. A prob1em academic bodies faced in this regard was 

State practice in the nineteenth century, Professor D.P. 

O'Connell noting that there was: 

" •.• no nineteenth-century precedent that 
has yet come to light respecting the en
closure of archipelagic waters in virtue 
only of the intrinsic association of islands 
which lie adjacent to each other, so that 
when the 1earned societies began to-reffect 
upon the 1aw of the territôrlal sea they had 
no occasion to advert to the archlpelaglc 
prob1em". (emphasis added) 10 

Professor Alvarez' proposaIs were made separately f~om 

the Report and Draft Convention of the Committee on Neutraiity 

of which he was chai rman . Article 5 of the Alvarez draft deal t 

with islands and archipelagoes, the relevant provisions stat-

ing: 

"Where there are archipelagoes, the islands 
thereof shaii be considered a whole, and the 
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extent of the territorial sea waters laid 
down in Article 4 shall be rneasured from 
the islands situated most distant from the 
cEntre of the archipelago". Il 

The proposaI dld not prescribe a maximum distance between r.he 

islands and it did not distinguish between coastal and oceanic 

archipelagoes. The 34th meeting of the Association in Vienna 

in 1926 adopted a draft convention on "The Laws of Maritime 

Jurisdiction in Time of peace" WhlCh contained no reference to 

archipelagoes. One distinguished jurist opined that the con-

cept was too difficult and vague a term given the variations 

. t f h' l 12 ln ypes 0 arc lpe agoes. 

The American Institute of InternaLional Law drafted a 

13 set of articles on the National Domain in the same year. 

Article 7 dealt with archipelagoes and closely resembled the 

Alvarez proposdls of 1924. It similarly did not contain any 

limitation on the maximum distance between the islands of an 

archipelago. 

The issue was also taken up by the Institut de droit 

international. It had first set down the matter for discussion 

at its Lausanne session in 1888. The problem in delimiting the 

waters of coastal archipelagoes was discussed by the Norwegian 

jurist Aubert with special reference to Norway at the Insti

tut's Hamburg session ln 1889. 14 However, the resolutions 

adopted by the Institut in 1894 at the Paris Conference made 

no mention of archipelagoes. 15 In 1927 the Fifth cornmittee of 

the Institut proposed tl.~ following provision in relation to 
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archipelagoes: 

"Where a group of islands belongs to one 
coastal Sta te and where the is lands of the 
periphery of the group are not further 
apart from each other than the double breadth 
of the marginal sea, thlS group shall be con
sidered a who] e and the extent of the marg
inal sea shal1 be measured from a line drawn 
between the outermost parts of the islands" .16 

This proposaI by the Fifth Committee with Professor Alvarez 

and Sir Thomas Barclay as Rapporteurs was recast at the 1928 

Stockholm Conference of the Institut as follOivs in Article 5 

paragraph 2: 

"Where archlpelagoes are concerned, the extent 
of the marginal sea shall be measured fro~ the 
outermost islands or islets provided that the 
archipelago lS composed of islands and islets 
not further apart froPl each other than twice 
the breadth of the marCJi:lal sea and also pro
v1ded that the islands and islets nearest ta 
the coast of the ma1nland are not sltuated 
further out than twice the breadth of the 
marginal sea". 17 

This provision differed from the orjginal Alvarez-Barclay pro-

posaI in loosely dlstinguishing between oceanic and coastal 

archipelagoes. It also stipu1ated a maximum distance between 

the islands of an archipelago of twice the breadth of the ter-

ritorial sea and provided that coastal archipelagoes must not 

be further from the coast than twice the breadth of the ter-

ritorial sea. The Institut substituted three naut1cal miles 

for the six miles proposed prev10usly at its Stockholm meeting 

for the breadth of the territorial sea. 
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The League of Nations was also active in formulating 

proposaIs for élrchipelagoe~,. In 1927 a Commi ttee of Experts 

for the progressive Codification of International Law with 

Dr. Walte= Schücking as Rapporteur submitted a provision on 

archipelagoes as Article 5 paragraph 2 which read in part: 

" ••. In the case of archipelagoes, the 
constituent islands are considered as 
forming a whole and the width of the ter
ritorla1 sea shall be measured from the 
islands most dlstant from the centre of 
the archlpe1ago".18 

The provision did not stipu1ate a maximum regarding the dist-

ance between the islands of an archipelago. 

The 1929 Harvard Draft on the Law of the Territorial Sea 

made no mention of archipelagoes in Artlcle Il but the provision 

was formu1ated in such a way as to achleVe a broadly similar 

result to the Institut's 1928 proposaIs. Article Il stated: 

"Hhere the delimitation of marginal seas 
would result ln leavinq a small area of 
high seas totally surrounded by margin31 
seas of a single State, such area is as
similated to the marqinal sea of the State". 19 

The commentary on the Harvard Draft acknowledged that because 

the coastline and island groupings: 

"are of infini te variety, there is no 
conceivable general rule for delimiting 
territorial waters which will not result 
in anomalies on the chart when the three 
mile limi t i s drawn". 20 

Where such anomalies arose, these pockets of high seas would be 

assimilated to territorial water but a single belt of waters 

would be limited to cases 
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" ••. when a s traight line not to exceed 
four miles in length would enclose a 
pocket larger in area than a certain 
minimum" • 21 

A single belt of territorial waters was recognised in certain 

limited circumstances. 

In the same year, the Preparatory committee for the 

League of Nations Conference for the Codification of Inter-

national Law (the 1930 Hague Conference) sought to rectify the 

omission of a maximum d1stance between the islands of an archi-

pelago in the Schück1ng proposaI. Members of the League of 

Nations were requested to reply to questions framed as follows: 

"An island near the mainland. An island 
at a distance from the mainland. A group 
of islands; how near must islands be to 
one another to cause the whole group to 
posses s a sing le be 11: of terri toriùl water". 2 2 

The Prepardtory Cornrnittee received replies from nineteen 

23 
governments: nine relected the single unit theory: five ac-

d f f · l b l f . . l 24 cepte sorne orm 0 slng e e t 0 terr1 tor1a sea , one con-

25 cerned itself only with coastal lslands, and one accepted 

26 Rapporteur Shücking's proposal. The lack of unanimity did 

not augur well for the 1930 Hague Conference. There was no 

agreement on the issue of a single belt of territorial sea for 

archipelagoes or groups of islands. 

The Preparatory Committee made the following observ-

ations on the proposition that territorial waters must be de-

termined by reference to a single unit where two or more 1slands 
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are sufficiently close ta one another or to the mainland: 

"This conception claims ta be based on 
geographical facts. On the other hand 
it raises more complicated questions than 
the other view. In the first place, it 
makes It necessary to determine how near 
the islands must be to one another or to 
the mainland. Sorne governments are in 
favour of twice the breadth of territorial 
waters: others do not advocate any partic
ular distance but desire to take account 
of geographical facts WhICh would make it 
possible to consider as a whole portion of 
land at much greater distance from one an
o~her, particularly in the neighbourhood of 
the main1and. This view, moreover, makes it 
possible to consider as a single whole, pos
sessing its own belt of territorIal waters, 
a group of islands which are sufflciently 
near one another at the circumference of the 
group althouqh within the group the necessary 
proximity does not exist".27 

The Preparatory COnU1llttee melltioned two criteria for consider-

ing waters around an archipelaqo as a unit: distance between 

the constituent islands and qeographical considerations. 

However, the criteria were presented as alternatives which in-

dicated no agreement Even among States that supported the 

unitary theory of archipelagoes. 

Favouring the unitary theory, the Preparatory Cornmittee 

formu1ated the following proposition as a basis for Discussion 

No. 13, stipulating a maximum distance between the islands of 

an archipelago: 

"In the case of a group of islands which 
belong ta a single State and at the cir
cumference of the qroup are not separated 
from one another by more than twice the 
breadth of terrltorial waters, the belt 
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of territorial waters shall be measured 
from the outermost islands of the group. 
Waters included within the group shall 
also be territorial waters. 
The same rule shall apply as regards 
islands which lie at a distance not 
greater than twice the breadth of ter
ri torial VJaters". 28 

In an attempt to assuage the concerns of those States that 

rejected the unitary theory of archipelagoes, the Preparatory 

Committee proposed that the waters withln archipelagoes have 

territorial sea status. 

However, the 1930 Hague Conference failed to reach 

agreement on the question of archipelagoes. The Second Sub-

committee on the Territorial Sea reported that: 

"'\Ti th regard to a group of i s lands 
(archipelago) and islands situated 
along the coast, the majority of the 
Sub-committee was of opinion that a 
distance of 10 miles shou1d be adopted 
as a basis for measuring the Térritorial 
Sea outward in the dlrection of the high 
sea. Owing to the lack of technical 
details, however, the idea of draftinq 
a defini~e text on thlS subJect had to 
be abandoned. The Sub-committee did not 
express any opinl0n with regard to the 
nat ure of waters wi thin the group". 29 

It would appear that little technical information on 

:ssues such as the interdependence of land and sea as weIl as 

the nature of the baselines to be drawn presented obstacles. 

Furtbennore, the basic differences between States opposed to the uni tary 

conc~pt of archipelagoes and those in favour was probably an 

equal~y relevant factor. One important consideration to be borne 

in mind is the fact that the Second Sub-Committee at the 1930 
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Hague Conference, as with other codification attempts by other 

bodies, was preoccupied with the maximum distances between 

constituent islands and the length of baselines to he drawn. 

This was somewhat premature given that maxium distances could 

only be applled with any certainty when there was agreement on 

the archipelago as a geographical concept which took account 

of the interdependence of the islands and surrounding seas. 

Leading publicists in international law of the time 

tended to support the unitary theory on the basis that the 

constituent islands constituted a whole. Several of them drew 

this conclusion from the various codification attempts in the 

1920's. 

Jessup was of the view that: 

"In the case of archipelagoes, the consti tuent 
islands are considered as forming a unit and 
the extent of terrltorial waters is measured 
farthest from the centre of the archipelago".30 

Wheaton stated that: 

"Where there is an archipelago it is usually 
claimed 1 as for Norway and in the draft 
(Article 7) of the American Instltute of In
ternational ~aw, that the measurement of ter
ritorlal waters shall run from the islands at 
the greatest distance from the centre of the 
archipelago" . 31 

Higgins and Colombos stated their views with sorne 

certainty saying that: 

"The generally recognized rule appears to be 
that a group of islands forminq part of an 
archipelago should be considered as a unit 
and measured from the centre of the archi
pelago" . 32 
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Gide1, the French jurist, was more cautious: 

Il In the case of an archipe1ago si tuated 
far from land (mid-·ocean archipe1ago) 
the breadth of the territorial sea must 
be measured in accordance wi th the or
dinary rules 1 indi'/idua11y around each 
is1and; exceptions to these ru1es may 
follow from the thl.~ory of historic waters". 33 

Gide1's approach was more in accord with the views of 

the United Kingdom, the leading maritime power of the time. 

In its rep1y to the Preparatory Committee, the United Kingdom 

stated as fo11ows: 

liA be1t of waters around an is1and will 
constitute territorial waters, whether 
an is1and is near the mainland or far from 
it. ThlS belt will be three mlles wide and 
will be measured from low waters following 
the sinuositles of the coast of the island. 
In the case of a group of islands, each is
land will possess ltS own belt of territor
ial waters, there will not be a singlt b~lt 
for the who1e group". 34 

b) Anglo-Norwegian Fisheries Case_195l 

While the codification attempts c leadinq academic 

bodies in the 1920s achieved litt1e of substance, they had 

neverthe1ess focused attention on the archipe1agic concept and 

laid a foundé'ltion which cou1d be deve10ped further. The A~glo-

N . F' h' 35. 19 51 k d th t' h orweglan lS erles Case ln mar e e next s age ln t e 

evolution of the archipe1agic concept. 

The case concerned a dispute between the United Kingdom 

and Norway over the delimitation of a Norwegian fisheries zone 
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by a Royal Decree dated July 12, 1935. The United Kingdom 

challenged the validity in international law of the straight 

baselines drawn pursuant to the Decree along a part of the 

deeply indented Norwegian coastline along which were many archi-

pelagoes. The International Court of Justice upheld the validity 

of the baselin.;s. 

The importance of the case lies in the broad princip les 

enunciated by the Court to determine the val1dity of a straight 

baseline system. The first consideration was: 

"The close dependence of the territorial sea 
upon the land domain. It is the land which 
confers upon the coastal State a right to the 
waters off its coasts. It follows that while 
such a State must be allowed the latitude 
necessary in order to be able to adapt its 
delimitation te practical nesds 2nd local re
quirements, the drawins of baseL les must not 
depart to any appreclable extent from the 
general direction of the coast".36 

The second criterion formulated by the Court was: 

" •.. The more or less close relationship 
existing between certain sea areas and the 
land formation which divide or surround them. 
The rea! question raised in the choice of 
baselines is in effect whether certain sea 
areas lying within these lines are sufficiently 
closely linked to the land to be subject to the 
regirne of internaI waters ".37 

The Court then referred to a non-geogrdphical factor: 

" ••• one consideration not to be overlooked, 
the scope of which extends beyond purely 
geographical factors that of certain 
economic interest peculiar te a region, the 
reality a~d importance of which are clearly 
evidenced by long usaqe".38 
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The significance of the principles enunciated for the 

archipelagic concept lie in the ernphasis on the interrelation

ship of the land domain and the surrounding seas that may be 

given an added dimension by econornic interests evidenced by 

long usage. Such considerations suggested sorne direction for 

an archipelagic regime because they were egually applicable to 

oceanic archipelagoes. The principles enunciated by the Court 

were eventually incorporated into Article 4 of the 1958 Geneva 

Convention on the Territorial Sea and Contiguous Zone and ap

plied to the drawing of straight baselines to delimi t the waters 

of coastal archipelagoes and deeply-indented coastlines. While 

the possible status of archipelagic waters had serious im-

plications for freedom of navigatlon, the principles enunciated 

by the Court could be applied, with modifications, to oceanic 

archipelagoes. This served to underline an anomalous situation 

that was not to be dealt wi th until UNCLOS 111_ 

c) ILC ProposaIs, UNCLOS l and II 

In the years leading up to the first United Nations 

C~nference on the Law of the Sea (UNCLOS Il at Geneva in 1958, 

the International Law Commission (ILC) was active in formul

ating archipelagic proposaIs as part of a proposed draft Con

ventiJn on the Territorial Sea. 
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In his First Report on the Regime of the Territorial 

Sea, Special Rapporteur François proposed the following pro-

vision on archipelagoes at the fourth session of the ILe in 

1952 : 

"With regard to a group of islands (archi
pelago) and islands situated along the 
coast, the ten-mile line shall be adopted 
as the baseline for measuring the terri tor
ial sea outward in the direction of the high 
sea. The waters included within the group 
shall be internaI waters".39 

In his Second Report to the fifth session of the ILe in 

1953, Professor François altered the provision on archipelagoes 

to read as follows: 

"With regard to a group of islands (archi
pelago) and islands si tuated along the coast 
the ten-mile line shall be adopted as base
lines".40 

This was clearly contrary to the judgment of the International 

Court of Justice in the Fisheries Case wh ich had rej ected the 

submission that an established rule of international law 

limi ted the length of straight base 1ines in relation to cOdstal 

and oceanic archipelagoes. In his Commentary on the provision, 

Professor François stated that Article 10 did not reflect the 

posi tion at international law. It had been inserted as a basis 

for discussion should the commlssion wish to study a text en-

visaging the progressive development of international la",>, on 

the subject. 41 A Coromi ttee of Experts met in 1953 at 

Professor François' invitation to examine certain technical 

issues including the question of groups of islands. 
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The findings of the Cornrnittee of Experts were set out 

42 
in the Amendments to the Second Report. The issue of archi-

pelagoes was not discussed dt the fifth session, but draft 

Article XII in Professor François' Third Report incorporated 

the views of the Committee of Experts. It provided: 

"1. The terrn 'group islands', in the juridical 
sense, shall be determined to mean three or 
more islands enclosing a portion of the sea 
when joined by straight lin es not exceeding 
five miles in length except that one such 
line may ~xtend to a maximum of ten miles. 

2. The straight lines specified in the pre
ceding paragraph shall be the basellne for 
measuring the terrltorial sea. Waters lying 
within the area bounded by such lines and the 
islands themselves shall be considered as jn
land vlaters. 

3. A group of islands may likewise be formed 
by a strin~ of islanis taken together with a 
portion of the mainland coastline. The rules 
set forth in paraqraphs 1 and 2 of this article 
shall apply parl pa~". 43 

The provision was discussed at the eighth session of the ILC in 

1955, Article XII now becoming Article XI. It arose when 

Professor François raised the implication for 'fictive days' of 

the ILC's decl.sion to adopt a twenty-five mile closinq line for 

b . If' Id' 44 ays ln pace 0 a ten ml e l.stance. Article XII in essence 

created fictive bays in the delimitation of the waters of 

archipelagoes. Professor François pointed out that a dist-

ance of twenty-five miles would be substituted for ten miles in 

accordance with the ILC decision on the maximum length of a 

bay' s closing lines. If a distance of more than five miles 

was adopted for the other baselines, freedom of the seas would 

be eroded to a large extent because of its wide application. 45 
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The proposaI envisaged waters enclosed within the baselines 

as internaI waters. In discussion, Mr. Garcia Amador sought 

to delete the distance limitation on the ground it was arbit-

rary while Mr. Sandstrom observed that the difficulty with the 

draft provision was that it attempted to cover two different 

t f ' '1 d h d' dl' 46 ypes 0 cases ln one artlc e an e propose Its e etlon. 

Sir Gerald Fitzmaurice agreed it would be difficult to cover 

the different types of cases in one article, and further ob-

served that the islands must be close togé~P2r if the waters 

were to be treated as internaI waters. That meant that if no 

agreement could be reached on maxim1.lm distances the provision 

should be deleted. The provision was duly deleted although 

h ' 1 Id" l dl' 48 t lS was ater a tere to provlslona e etlon. 

The issue was next discussed by the ILe in 1956, when 

Professor François reported that the question of archipelagoes 

had been raised by the Philippines in relation to the high seas 

d b Y l ' l' , h b l' 49 an y ugos aVla ln re atlon to stralq t ase lnes. Dis-

cussion was inconclusive. Mr. Spiroulos submitted a form of 

law on archipelagoes was already in force and based his pro-

position on the acceptance by the Hague Conference of certain 

, '1 h' h h d b rob d' d' l' 50 prlnclp es w le a een e 0 le ln lterature. Mr. Sand-

strom felt the ILC lacked expert advice in geographical con-

figurations to be able to apply straight baselines to States 

consisting exclusively of islands. Sir Gerald Fitzmaurice said 

the real difficulty was definitional but he added that a special 
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regime could be estab1ished where the islands comprising a 

group were sufficiently close to form a geographical and 

political entity but a maximum distance between the islands 

would have to be prescribed. 52 Mr. Zourek pointed out that 

a special regime was required where groups of islands were 

far from the coast and formed a geographical, economic and 

political unit and it wou1d be unfair if a regime was estab-

lished for coastal archipelagoes wi th no s imilar solution for 

States composed of is1ands. 

In its report to the UN General Assembly in 1956 the 

ILC omitted any reference to archipelagoes or groups of 

. 1 d 54 1S an s. The issue was again shelved as being too complex. 

The accompanying Commentary on draft Article 10 (rel~ting to 

islands) was reminiscent of the observations of the Second 

Sub-committee on the Territorial Sea at the 1930 Hague Con-

ference: 

"The problem is slngularly complicated by the 
different forms it takes in archipelagoes. 
The Commission was prevented from stating an 
opinion not only by disagreement on the breadth 
of the territorl.al sea but also by lack of in
formation on the sub] ect .•. " • 55 

However there was at least sorne realisation that the problem 

was more than a question of specifying maximum distances 

between the islands of an archipelaqo. A proposaI for archi-

pelasoes would have to define the geographical and other 

criteria while also specjfying technical details such as the 

length ~nd type of bas~lines to be drawn. Sorne means wou1d 
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also have to be found to harmonize the interests of those States 

with freedom of the sea~. 

The ILC's failure to devise a regime for oceanic archi-

pelagoes was reflected at UNCLOS l in 1958. While Yugos1avia 

and the Philippines proposed arnendrnents to the draft Convention 

on the Territorial Seas which sought to recognise the unit y of 

oceanic archipelagoes,both were subsequently withdrawn. The 

proposaIs by the Philippines related to an amendment to Article 

5 to allow base1ines to be drawn around oceanic archipelagoes 

and an additional paragraph to draft Article 10 (on islands) • 

It stated that: 

"When islands lying off the coast are suf
ficiently close to one another as to form a 
compact whole and have been historically 
considered collectively as a single unit, 
they may be taken in their totallty and the 
rnethod of straight baselines provided in 
Article 5 may be applled ta determine thei r 
territorial sea. The basel1nes shal) be 
drawn along the coast of the outermost 
islands, following the general configuration 
of the group. The waters inside such lin es 
shali be considered internaI waters". 56 

The proposaI represented sorne atternpt to apply the principles 

in the Fisheries case to oceanic archipelagoes. The Yugoslav 

proposaIs concerned the application of draft Articles 4 and 5 

to islands, and the drawing of straight baselines ta be ap-

plied to oceanic archipelagoes as weIl. These amendrnents were 

to be incorporated in Article 10. 
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The Yugoslav proposaI was wi thdrawn after the Philip-

pL'1.es, the country most directly concerned wi th the issue, 

w~ thdrew i ts amendments. The Danish delegate reintroduced 

the Yugoslav proposaIs saying the complexities of the 

problem would be lessened by the application of Article 5 

(concerning straight baselines) to oceanic archipelagoes. 57 

This was because of the llllUtat.lOn on the length of baselines 

and the preservation of innocent passage in the waters en

closed wi thin those baselines. 58 The Bri tish delegd te 

agreed the issue was important but he fel t i t required fur

ther study. 59 The issue was again shel ved and the Geneva 

Convention of 1958 on the Territorial Sea and Contiguous 

Zones made no mention of oceanic archipelagoes. 

UNCLOS II was also held in Geneva, tWQ years later. 

It similarly fai led ta advance the issue any further. Both 

the Philippines am"! Indonesi an delegates explained the archi-

pelagie status claimed by their respective States in detail. 

However, the conference was preoccupied with the question of 

the breadth of the territorial sea and the establishment of a 

fishing zone by coastal States in the high seas contiguous to 

the territorial sea. 
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d) State Practice 

While the archipelagic concept was not forma11y recog

nised until the Convention of 1982, the less contentious 

issue of delimiting the waters of coastal archipelagoes by 

the application of straight baselines was settled by the 

Geneva Convention of 1958 on the Territorial Sea and Contig-

uous Zone. Article 4 ~ncorporated the principles enunciated 

in the Fi sher~es case. 

However, even pr~or to these developments several States 

had acted tQ apply straight baselines to their coastal archi

pelagoes. Denmark enacted i ts Neutrali ty Decrees of 27 January, 

1927 anà Il September, 1938 dec1aring the waters between and 

inside its coastal archipelagoes as internaI waters. Sweden 

appl~ed the straight baseline system to i ts coasta1 archi

pelagoes by Customs Regulations of 7 October, 1927 and Norway 

issued Roya l Decrees of 12 Ju ly, 1935 and 10 December, 1937 

respecti vely, the validity _of which was upheld in the Fisheries case. 

Other States wh~ch applied a straight base].ine system to their 

coasta1 archipelagoes before the Fisheries case included Cuba, 

Yugos lavia, Saudi Arabi a and Egypt. 

The underlying basis for these actions was the geographic 

nexus between the main land coast, coastal waters and archi

pelagoes lying therein. Also relevant the protection of marine 

resources, the economic importance of which many coastal 

States had long realised. These considerations were discussed. 
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in the Fisheries case. The roost important reason for the 

application of straight baselines to dellmit the waters of 

coasta1 archipelagoes was the concern to avoid the like1i-

hood of pockets of high seas which wou1d fragment the exercise 

of sovereignty over coastal waters. These concerns were also 

relevant for the archipe1agic concept but the issue was com-

plicated. The implications for freedom of navigation, de-

finitional problems given the variation in types of archl-

pelagoes, differences over the status of waters enclosed 

within archipelagic baselines and lack of a consensus on the 

need for such a regirne would first have to be resolved. 

The Philippines and Indonesia were the first States to 

assert archipelaqic status: the former being the first 

State to assert its c12im and the latter beinq the first to 

enact leglslation giving effect to its archipelaglc clairns. 

Although the straiqht baseline system had been applied to 

oceanic archipelagos such as the Svarlpad in 1920, the 

Galapagos in 1938 and 1951 and the Faroes in 1955, these 

archipelagoes were dependencies of main land States. Iceldnd, 

which applied a straight baseline system by the Regulations of 

19 March, 1952 Concerning Conservation of Fisheries is more an 

island with an archipelagic dependency rather than an archi-

pelago in the geographical sense as in the cases of the 

Philippines and Indonesia. 
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The Philippines articulated its claims in a Note Ver-

baIe to the Secretary-General of the United Nations dated 

7 March, 1955 which stated inter alia: 

"AlI waters around between and connecting 
different islards belonging to the Philip
pine Archipelago, irrespective of their 
width or dimension, are necessary appurt
enances of its land territory, forming an 
integral part of the national or inland 
waters subJect ta the exclusive sovereignty 
of the Phil ippines" • 60 

Legislative effect was given to the intentions of the Notes 

Verbales of 7 March, 1955 and 20 January, 1956 by the Republic 

Act No. 3046 of 17 June, 1961. The eighty baselines drawn 

pursuant to the Act have a total length of 8,174.8974 nautical 

miles (for an average lenqth of 102,185 nam ical mi les), en-

close an area of 247,845 square nautical miles (including 

212,745 square nautical miles of water). They close the international 

passages of Surigao Sibutu Passage, Balbao Strait and Mindoro 

Strait by virtue of the status of the waters enclosed there

. 61 ln. 

The Philippines asserted its archipelagic clairns on the 

basis of historical title and treaty rights. Ssnator Arturo 

M. TOlentino, head of the Philippine delegation, expressed 

the basis of the historical title and treaty rights as fol-

lows at UNCLOS rr: 

"As a consequence of the Spanish-American 
war just before the close of the nineteenth 
century, the Philippines was ceded by Spain 
to the United States, under and by virtue 
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of the Treaty of Paris of December 10 
1898. Article III of that treaty des
cribed territory being ceded not only 
by the phrase 'archipelago known as the 
Philippine Islands' but also by metes 
and bounds indicating the latitudes and 
longitudes of the perimetric boundary 
of the said territory. About three 
decades later on January 21, 1930, in a 
treaty between the United States and the 
United Kingdom signed in Washington, D.C., 
concerning the boundary between the 
Philippines and North Borneo, the same 
method of delimiting the boundaries of 
the Philippine archipelago to 'the ter
ritory over which the present Government 
of th_ Philippine Islands exercises luris
diction. The Government of the Phllippine 
Islands then was a mere agency of the 
United States in exercising sovereignty 
over the PhilipPlnes. And through this 
agency, the Unlted States asserted and 
exercised sovereignty and ]urisdlction over 
aIl the territory, both land and sea, in
cluded withln the boundary llTIüts set forth 
in the Treaty of Paris of December 10, 
1898".62 

Senator Tolentino then went on to assert that the extent of 

the jurisdiction described devolved upon the Philippines at 

independence after approval of the Philippine constitution. 

It incorporated the delimitation of the boundaries in the 

Treaty of Paris, by the U.S. Congress and its passage into 

law upon signature by President Roosevelt. He described the 

end result in the following terms: 

"And when finally, on July 4, 194fi, the 
United States withdrew aIl her authority 
and sovereiqnty over this territory, the 
Republic of the Philippines succeeded in 
'the exercise of such sovereiqnty and iuris
ùiction over the same territory. When the 

• 
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Filipino people ratified their Constitution 
in a plebisci te, they knew i t con tained the 
description and delimitation of this ter-
ri tory over which they would exercise sover
eignty upon aequiring independence". 63 

The United States responded that the Treaty of Paris 

merely set out the limits the land area wi thin which 

belonged to the Philippines. Moreover, Florentino P. 

Feliciano, a distinguished Filipino lawyer, questioned those 

grounds observing that: 

"It may be suggested that this interpretatlon 
is not the only possible, nor even the rnost 
plausible, reading of Article 3 of the Paris 
Treaty ••. The natura l import of these words is, 
it i5 subrnitted, that what was intended to be 
ceded was the land area found wi th in the said 
imaginary lines. The regular geometric nature 
of the line suggests that i ts purpose was not 
50 rnuch to mark a poli tieal boundary but rather 
ta rnake certain that aH the islands cornprising 
the arehipelago were included in the transfer. 
It wouid aiso seem open to doubt whether Spain 
had, prior ta the Treaty of Paris, elalrned and 
treated the waters within these imaginary lines 
as terri torial waters of i ts colonial possession". 6 4 

As regards the Philippines 1 claim to historie title, 

Mr. Feliciano stated that: 

"Most international law scholars agree that the 
indipensable components of historie ti tie in
cl ude, f irst ly, long continuous usage under 
elaim of sovereignty, and secondly, recognition 
and acquiescence on the part of other States ••• 
50 far a~ l know... this kind of historie in
quiry has yet to be done; our assertion has 
anticipated proof".65 
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The united States through the Departrnent of State informed 

the Arnerican Embassy in Manila by telegrarn dated 4 January, 

1958 of its position. 66 The V.S. delegate at UNCLOS II also 

indieated that the united States had made its position known 

through diplomatie channels and its silence there was not to 

b k 
. 67 e ta en as acqu1escence. 

Apart from historie title and treaty rights, the Philip-

pines also relied on economic and geographical considerations. 

Indonesia .ëollONed the Filipino Notes Verbales wi th a 

Declaration dated 13 December, 1957 in which i t proclaimed the 

waters around i ts islands internaI waters. After taking into 

account Indonesia 1 s geographical pOS1 tion as an archipelago, 

the Declaration referred to considerations of territorial 

unit y , the protection of Indonesia' s resources and stated 

further: 

"that aIl waters surrounding 1 between and 
connecting the islands consti tuting the 
Indonesian State regardless of their ex
tensions or breadth are integral parts of 
the territory of the Indonesian State and 
therefore parts of internaI or national 
waters which are under the exclusive sover
eignty of the Indonesian State. Innocent 
passage of foreign ships in these waters is 
granted as long as it i8 not prejudicial to 
the security and sovereignty of Indonesia".68 

The Declaration was followed by A~t. No. 4 of 18 February 1960 

which enacted into law the principles set out in the Declaration. 

Paragraph 2 of the prearnble to the Act stated that "since time 

immernorial the Indonesian archipelago has consti tuted one entity". 
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Indonesia had no historical basis for such an assertion unlike 

the Philippines which could at least marshal an argument on 

such grounds. A Dutch colony until 29 December, 1949 , Indo-

nesia' s Dutch rulers never considered the myriads of islands 

they governed as one territorial unit in the archipelagic sense. 

To have done so would have been contrary to the position the 

Netherlands had developed and maintained as a leading advocate 

of freedom of the seas since the time of Grotius in the seven-

teenth century. The Netherlands had advocated a maX1mum dist-

ance of six miles between the l.slands of an archipelago in i ts 

response to the Preparatory Cornrnittee for the 1930 Hague Con-

ference. The Territorial Sea an] Maritime Districts Ordinance, 

1939, prescribed a three mile distance between is lands of an 

archipelago. lndonesia's c1aim therefore was more reliably 

grounded in geographica1, economic and politica1 factors. 

Article 3 of the Act provided for innocent passage 

through lndonesian ~nterna1 waters but paragraph (2) of the 

provision made it clear it was a discretionary riqht that 1 shall 

be regulated by Government Ordinance'. Thus the straits of 

Sunda, Sumba, Lombuk, Molucca and Macassar became subject to 

this discretionary regime. The baselines drawn under Article 1 

of the Act number 196 and the system extends for 8,167.6 

nautical miles enclosing 666, 000 square nautical miles of international 

waters. C9 The United States through its Ernbassy in Jakarta delivered a 

protest to the Indonesian Foreign Office on 31 December, 
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1957. 70 Japan, Australia and the United Kingdom also pro-

tested the effect of the Indonesian Declaration. 

The protests in both cases were prompted by the per-

ceived threat to freedom of navigation: the Filipino Notes 

Verbales and the Indonesian Declaration stated that the water 

enclosed within archipelagic baselines would be internaI waters. 

The concern of the leading maritime powers was heightened by 

the strategic location of Indonesia between the Pacific and 

Indian Oceans and the Philippines in relation to China and North 

Vietnam. For the Uni ted States, whose sta tus as the leading 

world power depended partly on the ability to proJect its naval 

power, acceptance of the archipelagic concept would limi t i ts 

capacity for action. Trade routes to Asia were also an import-

ant consideration: the status of internaI waters could hold 

merchant shipping hostage to demands by the archipelagic State 

as rerouting would be a costly proposition. Japan was concerned 

to protect the fishing rights it enJoyed far from its shores. 

The actions of the PhiJippines and Indonesia set unwelcome pre-

cedents. Australia saw Indonesia's claims not only as a threat 

to freedom of navigation but as evidence 0 f j ts expansionist 

ambitions in the region. Reaction to assertions of archi-

pelagic status by the Philippines and Indonesia clearly in-

dicated that the concept was not yet considered part of cust-

omary international law. 

, 
i 
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Tonga, an independent kingdom in the South Pacifie, has 

also c1aimed archipe1agic status. It re1ied on a Proclamation 

of George Tupou l of 24 August 1887 delimiting the kingdorn as 

"aIl islands, rocks, reefs, foreshores and 
waters lying between the fifteenth and twenty
third and one hundred and seventy-seventh 
degree of west longitude from the Meridian of 
Greenwi ch " .71 

Upon becorning independent in 1968, Tonga declared its continued 

adherence to the Geneva Convention on the Law of the Sea and in 

a 1etter to the Secretary-General of the V.N. cited the Pro-

c1amation: 

"as indicating 1 by reference to the co-ordinates 
herein designated, the 1ega1 extent of the 
national jurisdiction of the kingdom".72 

Tonga also noted that the Proclamation, which had been addressed 

73 
to the l0~ding powers, had not been protested. Tonga has a 

proud sea-faring tradition. Given its situation, a group of 

small Islands in a vast Expanse of sea, it has alw~ys been heavi-

ly dependent on the marine resources of the surrounding waters. 

Therefore its c1aims to the areas delimited by the Royal Pro-

clamation of 1887 on the grounds of historie usage and ac-

quiescence are an arguable case, 

Mauritius by an Act dated 16 April 1970 provided for the 

drawing of straight baselines around its archipelagoes. The 

relevant provision stated: 

"5 (b) Where is lands are 50 situated in re
lation to one another 50 as to forro an archi
pelago, the base1ine sha1l be straight lines 
joining points in the line of the low water 
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mark of the outermost islands and those 
points shall be chosen so as to enclose, 
when joined together by straight 1ines 
the maximum area of sea". 

However, Mauritius is in geographical terms more simi1ar to 

Iceland as a mid-ocean island with an archipelagic dependency. 

Although active in the early stages of UNCLOS III as a member 

of the Archipelagic Group of States, it later withdrew. 

On 22 July 1971, the Fijl de1egate to the united Nations 

Cornrni ttee on the Peaceful Uses of Seabeà anr'l th/? Orpan Ploor bevond 

the limits of National Jurisdlctio~ declared 

73 his country's acceptance of the archipelagic concept. In doing 

50, the de1egate stressed FiJl'S economic interests in the sur-

rounding seas stating that: 

"It is of importance to such countries, and 
of vital concern to FiJi, to control tne de
velopment of their marine environments in 
order to ensure that such development is in 
their best lnterests and to prevent any forro 
of degradation or pollution that may endanger 
the environment or deplete its resources".74 

FiJi is an archipelago of sorne eight hundred lslands in 

the South Pacifie. A colony from 1874 to 1970, its British 

rulers disavowed any cornrnon bel t of territorial sea for the 

archipelago consistent wi th their st.rong advocacy of 

freedom of navigation. The archipe1agic claims articulated by 

Fiji in 1971 had their genus in the unit y and interdependence 

of lapd and sea as i t re1ated to the distribution of marine re-

sources. This had important implications for control of both 

the reSOlJrces and their environment. 
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This approach marked a change in emphasis from questions 

of sovereignty and security as stressed by the Philippines and 

Indonesia te economic considerations as raised in the control 

of the marine environment and its resources by the Fiji delegate 

to the Sea-Bed Committee. The change was underlined by 

Fiji's wish to preserve the riqht of innocent passage across 

waters enclosed within archipelagic baselines. On 6 August 1973, 

Indonesia, the Philippines, Mauritius and Fiji submitted formaI 

proposaIs for an archipelagic regime to the Sea-Bed Com-

mittee. 

Archipelagiç claims rest on tW0 important foundations: 

sovereignty and t.hE~ control of economic resources, The Philip-

pines and Indonesia emphasized seeurity and territoriality as 

aspects of sovereignty. The Fllipino position was expressed 

as follows in its Note Verbale dated 7 March 1955: 

" ..• for purposes of i ts fish i ng righ t s, con
servation of its fishing reserves, en force
ment of its revenue and anti-smuggling laws, 
defence and security, and protection of such 
~ther inter~sts as the Philippines may deem 
vital to lts natlonal welfare and security, 
without prejudice to the exercise by friendly 
foreign vessels of the right of innocent pas
sage over these waters". (ernphasis added) • 75 

In his statement at UNCLOS lIon 25 Mareh, 1960 Senator Arturo 

M. Tolentino, head of the Philippine delegation/made the fol

lowing general rernarks about his country's archipelagic claims: 

" ..• In sorne cases this assertion and ex
ercises of sovereignty may be based on 
historie title, in others upon existing 
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treaty, and in still others upon actual oc
cupation. Any rule adopted now which would 
fail to recognize and respect these estab
lished rights would neither be totally accept
able nor just. Any proposaI that would re
duce or limit the extent of territorial waters 
over whl.ch these States noW"actually assert a-:Ïd 
exercise sovereignty would amount to an impair
ment of their territorial integrity. It would 
be equivalent to a reduction of the effectiv~ 
means which they consider essential to self
preservation or survival." (emphasl.s added). 76 

Indonesia's reasons for its archipelaqic claims appear 

in the Declaration of 13 December, 1957 which sta~ed in part: 

"For the purpose of territorial unit y, and 
in order to protect the resources of Indo
nesia, aIl is lands and the seas in between 
must be regarded as one unit". (emphasis 
added). 77 

This was expanded upon by Indonesia's delegate ~o UNCLOS l who 

pointed out the problems created by the treatm~nt of Indonesia's 

islands as separa te entities: the exercise of 3tate jurisdiction 

and maintenance of communicatl.ons would be undermined by frag-· 

d - 78 mente soverelgnty. Security would be threatened and the well-

being of the State called into question. In the Explanatory 

Memorandum ta Act No. 4 under the section "General Explanation" 

Indonesia's concerns were further elaborated: 

" Pockets of hl.gh seas in the mië'.s t of 
or in between the land-terri tories ,islands) 
of Indonesia were putting functionacies in a 
difficult situation as they had to observe 
aIl the time whether the y were fin6inq them
selves in natl.onal waters or on the hiqh sea, 
because thel.r rights of taking any stPp de
pended on their present position. 
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In case of war between two parties, wi th 
their battle fleets moving to and fro on 
the hiqh seas between Indonesian islands, 
our unit y would be threatened".79 

For the Philippines and Indonesia the archipelagic con-

cept was fundamental: it concerned the territorial integrity 

of the State. The retention of a territorial sea around each 

constituent island WdS unacceptable becausG it undermined the 

unit y of the State. This had critical implications for the 

exercise of sovereignty, the capaci ty to do so by an archi-

pelagie State being compromised in its attempts to exert its 

authority over constituent islands. 

The second consideration underly1ng the archipelagic 

concept lS the control of economic resources. Two factors are 

important in this regard: the first being the interrelationship 

between the islands and the surround1ng waters: and the second 

being the control of economic resources as an adjunct of unified 

sove-eignty. As to the first factor, the existence of natural 

resoulces in an archipelago is dependent upon the geological 

80 and ecological interdependence of land and water. The con-

trol of economic resources follows upon the exercise of unified 

sovereignty implicit on the archipelagic concept. Both the 

Philippines and Indonesia also cited the control of marine re-

sources as a basis for their archipelagic claims. The Indo-

nesian delegate to UN CLOS l noted that modern means of de-

struction in interadJ acent waters posed a threat to the 

,-------------
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1 · d' 81 popu at10n an to rnar1ne resources. 

Generally, the Philippines and Indonesia saw the con-

trol of economic resources in archipelagic waters as a differ-

ent aspect of the question of sovereignty. However, the em-

phasis shifted as smaller States such as Fiji saw the archi-

pelagie concept in terms of the control of the marine environ-

ment and the exploitation of its resources. In an increasingly 

inter-dependent global economy, archipelaqic status enabled a 

State to protect marine resources from pollution and other 

threats to the environment. It also ailowed aState to ~eal on 

more equal terms with the developed States, competition with 

which for the exploitat1on of marine resources was one-sided 

given the econornic strength of the latter. It was the economic 

aspect of the archipelagic concept that reinforced bupport for 

it on the eve cf UNCLOS III as States which might qualify for 

such status were seized with the possibilities presented by the 

control of marine resources in surrounding waters. 

Several of the leading publicists in intprnational law 

who evaluated the archipelagic concept in the period between 

UNCLOS II and UNCLOS III recognized, with the possible exception 

of Colombos, that it was not part of customary international law. 

However, there were differing emphases in the relevance of the 

concept for the development of a new rule for oceanic archipelagos. 

McDougal and Burke in appraising the concept stated 

that: 
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"It is clear no consensus has evolved for 
any particular system for delimiting Lhe 
bounds of authori ty over the waters of ar
chipelagic islands ••• The general relation
ship of the adjacent waters to the islands 
is t on the other hand, no doubt of policy 
relevance even if it requires considerable 
refinement. In the absence of accurate 
knowledge of the facts necessary for de
terming this relationship it is of course 
difficult to evolve concrete recommendations. 
The important question for policy is whether 
any or aIl these factors establish a need 
for comprehensIve control authority over 
the adJoining ocean. as these States some
times suggest, or whether more limlted 
specially deslgned zones of authority might 
adequately protect exclusive interests". 82 

Brownlie opined that: 

"Indonesia and the Philippines employ straight 
baselines to enclose such island systems, and 
it may be that a polygonal system is the only 
feasible one in such special cases. It is ar
guable that thlS is only a further application 
to special facts of princlples of unit y and 
interdependence inherent ln the Fisheries 
case. The difficulty is to allow for such 
special cases without qiving a general pre
scription which; being unrelated to any clear 
concept of mainland, will permit of abuse". 83 

Colombos was perhaps the most accommodatinq stating 

"The generally recognised rule appears to be that 
a group of islands, forming part of an archi
pelago should be considered as a unit and the 
extent of territorial waters measured from the 
centre of the archipelago". 84 
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However, Professor J., H. W. Verzij 1 took the orthodox 

view when he stated that: 

" ••• the legal status of such out1ying 
archipelagoes and their enc10sed maritime 
areas has remained under the sway of 
traditional customary law. This again 
wou1d in my opinion mean that the sub
stantive content of Article 10(2) would 
continue to apply outlying archipelagoes 
must be held ta have remalned subject to 
the traditional rule that every island has 
its own territorial sea, with the result 
that only in sa far as the territorial sea 
areas overlap or just meet, can there be 
any question of a common llttoral belt 
along them and, possibly, of an inclosed 
interior sea of internaI water". 85 

O'Connell, after an exhaustive review of state practice 

in relation to coastal and oceanic archipelagoes, concluded 

that: 

"The history of marltime ]urlsdiction in 
archipelagic waters is not, therefore, 
likely to prove a serlOUS encumbrance 
upon newly-independent countries for any 
great length of tlme, and they are likely 
to group themselves with the defenders of 
national ]urisdlctlon wherever they are 
found. For this reason, it would be un
reasonable to suppose that resistance to 
archipelagic claims can be successfully 
persisted in over a long period in the 
face of successful assertlon and wide
spread po1itical support. The only 
progressive approach then 1s ta seek to 
integrate the arshipelagic princip le in 
existing internatlonal law in such a way 
as to accommadate the interests of the 
archipelagic State withaut disproportionat
ely affecting the interests of the other 
States and the world at large".86 
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The latter part of O'Connell's conclusions was echoed by 

Dr. Mochtar Kusumaatmadja, later Indonesian Foreign Minister 

during much of UN CLOS III negotiations, who stated that: 

"A regime of archipelagoes as part of 
the international law of the sea, ta be 
acceptable must strike a reasonable 
balance between the needs and interests 
of the archipelagic States on the one 
hand and the interest of the international 
community in the maintenance of freedorn of 
navigation on the other".87 

The archipelagic concept while not yet part of 

customary international law appeared to have gained sorne 

legitimacy on the eve of UNCLOS III. The assertion of 

archipelagic status by the Philippines and Indonesia re-

flected the process of decolonization that began after the 

Second World War. It marked the beginning of national at 

ternpts to secure recognition of a concept considered by sorne 

newly-independent States compr ised of archipelagoes as vital 

for both their territorial integrity and econornic well-being. 
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CHAPTER II 

ARCUIPELAGIC STATES UNDER THE 1982 CONVENTION 

1. The Archipelagic Concept in UNCLOS III 

The first session of UNCLOS III opened in New York on 

3 December, 1973. Eleven sessions were to be held over the 

next nlne years before work was comp1eted and the United 

Nations Convention on the Law of the Sea signeà on 

10 December, 1982. 

UNCLOS III estab1ished three committees ta deal with 

different aspects of the law of the sea. The First Committee 

was responsible for the establishment of an international 

regine for the use of the sea-bed anC ocean floor, and the 

SUbSOll thereof, beyond the limits of national ]urisdiction. 

The Second Cornmi ttee dea1 t wi th 'tradi tional law of the sea 

issues' inc1uding fisheries, the continental she1f, navig

ation, the delimitation of national boundaries and the high 

seas. The Third Cornmittee dea1t with the preservation of 

the marine environrnent and scientific research. 

The prepara tory work for UNCLOS III was done by the 

UN Cornmi ttee on the Peaceful Uses of the Sea-Bed and the 

Ocean Floor beyond the Lirnits of National Jurisdiction (the 

Sea-Bed Commi ttee). However, i t was unable to prepare a 

single preparatory text for UNCLOS III. Established as an 
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Ad Hoc Committee by UN Genra1 Assembly (UNGA) Resolution 

2430(XXII) of 18 December 1967, the Sea-Bed Committee was 

forrna1ised by UNGA Resolution 2467(XXIII) of 21 Decernber, 

1968. Its mandate was to devise a regime for the exp loi t-

ation of resources of the sea-bed and ocean f100r beyond the 

limi ts of national ]urisdiction in the 1ight of the prin-

cip1e of the common heri tage of mankind. This was reflected 

in UNGA Reso1utlon 2749(XXV) of 17 December, 1970 titled 

liA Declaration of principles Governing the Sea-Bed and the 

Ocean Floor, and the Subsoi1 thereof, beyond the 1imits of 

National Jurisdiction". 

The first calI for UNCLOS III was made in UNGA Re-

solution 2750 (XXV) (Part C) of 17 December 1970. It was 

fel t that issues deal t wi th by the Sea-Bed Comml ttee af-

fected many bas l c iss ues in the law of the sea. To that end, 

the Sea-Bed Comnl1 ttee was di rected to act as a preparatory 

committee for UN CLOS III. This was affirmed by UNGA Re-

solution 3029 of 18 December, 1972. Flna11y, UNGA Resolution 

3067(XXVIII) of 16 November, 1973, conflrmed the date of the 

opening session of UNCLOS III, decided its mandate would be 

to adopt a convention on the law of the sea and dissolved 

the Sea-Bed Commi ttee . 

The archipelagic concept was substantia11y discussed at 

the second session of UNCLOS III which was held ln Caracas, Venezuela in 

1974. On 18 July. Fiji, Indonesla, Mauritius and the Philipplnes pre-

sented draft artlcles on the naturp and characteristics of the 

. . 1 1 terrl torla sea. Paragraph 1 was as follows: 
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"The sovereignty of a coastal State 
extends beyond island territory and 
international waters, and in the case 
of archipelagic States, their archi
pelagie waters, over an adjacent belt 
of sea defined as the territorial seal!. 

On 9 ~ugust, 1974, Fiji, Indonesia, Mauritius and 

the Philippines presented draft articles relating to archi

pelagie States to the Second Committee. 2 These were based 

on draft articles submitted to the Cornmittee on the Peaceful 

Uses of the Sea-Bed and Ocean Floor beyond the Limits of 

National Jurisdiction (the Sea-Bed Cornmittee) on 6 August, 

1973. 3 These appear as follows: 

"Article l -
1. These articles apply only to archipelagic 
States. 
2. An archipelagic State lS aState constituted 
wholly or mainly by one or more archipelagoes. 
3. For the purposes of these articles an archi
pelago lS a group of islands and other natural 
features WhlCh are so closely inter-related that 
the component islands and other natural features 
form an intrinsic geographical, economic nnd 
political entity or which hlstorically have 
been regarded as such. 
Article II -
1. An archipelagic State may employ the method 
of straight baselines jOlning the outermost 
points of tte outermost islands and drying reefs 
of the archlpelago in drawing the baselines from 
which the extent of the terrltorial sea is to be 
measured. 
2. The drawlng of such baselines shall not de
part to any appreciable extent from the general 
configuration of the archipelago. 
3. Baselines shaJl not be drawn to and from low
tide elevatlons unless lighthouses or similar 
installations which are permanently above sea 
level have been bUllt on them or where a low
tide elevation is situated wholly or partly at 
a dlstance not exceeding the breadth of the ter
ritorial sea from the nearest island . 
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4. The system of strai~ht baselines shall 
not be applied by an arehipelagic State 
in sueh a manner as to eut o~f the ter
ri torial sea of another Stat~~. 
5. The arehipelagic State Shéll clearly 
indicate its straight baselines on 
charts ta which due publicity shall be 
given. 
Article III -
1. Th~ waters enclosed by the ~aselines, 
whieh waters are referred to in these 
articles as archipelagie waters, regard
less of their depth or distance from the 
coast, belong to and are subJect to the 
sovereignty of the archipelagic 3tate ta 
which they appertain. 
2. ThL sovereignty and rights of the 
archipelagic State extend to the ~lr space 
over its archipelagic waters as weIl as to 
the water column, the seabed and subsoil 
thereof, and to aIl of the resourCES cont
ained therein. 
Article IV -
Subject to the provisions of Article V, 
innocent passage of forelgn ShlpS shall 
eXlst through archIpelaglc waters. 
Article V -
1. An archipelaglc State may deslgnate 
sealanes suitable for the safe and ex
peditIouS passage of ShlpS through archi
pelagic waters and may restrlct the i,
nocent passage by foreign ships throuqh 
those waters to those sealanes. 
2. An archIpelaglc State may, from tine to 
time, after givlng due publlClty therE!to, 
substltute other sealanes for any sea:anes 
previously designated by it under the pro
visions of this article. 
3. An archipelagic State WhlCh designates 
sealanes under the provlslons of this 
article may also prescribe traffic separ
ation schemes for the passage of foreign 
ships through those sealanes. 
4. In the prescription of traffic separ
ation schemes under the provisions of this 
article, an archipelagic State shall, 
inter alia,take into consideration: 
a. The recommendatlon or technicai advice 
of competent international organisations; 
b. any channels customarlly used for ~nter
national navigation; 
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c. the special characteristics of 
particular channe 15, and 
d. the special characteristics of 
particular ships or their cargoes. 
5. An archipelagic State may make 
laws and regulations 1 not inconsist
ent with the provislons of these 
articles and having regard to other 
applicable rules of international 
law, relating to passage through 
sealanes and traffic separation 
schemes as designated by the archi
pelagie State under the provisions 
of this article 1 which laws and re
gulations may be in respect of, 
inter alia, the following: 
a. the safety of ravigation and the 
regulation of marine traffic 1 in
cluding ships with speclal character
istics; 
b. the utillsation of, and the pre
vention of destruction or damage to, 
facillties and systems of aids ta 
navigation; 
c. the prevention of destructlon or 
damage ta facllltles or lnstallations 
for the exploration and exploitation 
of the rnarlne resources, including the 
resources of the water column, the seabed 
:md subsoi 1; 
d. the prevention of destruction or 
damage to submarine or aerlal cables and 
pipelines: 
e. the preservation of the environment of 
the archipelagic State and the prevention 
of pollution thereto; 
f. research of marine environment; 
g. the prevention of infringement of the 
customs, fiscal, immigration, quarantine 
or sanltary regulations of the archi
pelagie State; 
h. the preservatlon of the peace, good 
order and security of the archipelagic 
State. 
6. The archipelagic State shall give due 
publicity to aIl laws and regulations made 
under the provisions of paragraph 5 of 
this article. 
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7. Foreign ships exerelslng innocent 
passage through those sealanes shall 
eornply with aIl laws and regulations 
made under the provisions of this 
article. 
8. If any warship dOE~S not comply with 
the laws and regulations of the archi
pelagie State concerning passage through 
any sealane designated by the archi
pelagie State under the provisions of 
this article and disregards any request 
for complianee which is maàe to i t, the 
archipelagic State may suspend the pas
sage of such warship and requlre it ta 
leave the archlpelagic waters by such 
route as may be designated by the arehi
pelagie State. In addition ta such sus
pension of passage the Archipelagic 
State may prohlbit the passage of that 
warship through the archlpelagic waters 
for sueh period as may be determined by 
the archlpelagic State. 
9. Subj ect ta the provislons of paragraph 
8 of this artlcle, an archlpelagic State 
may not suspend the innocent passag~ of 
foreign Ships throuqh sealanes desiqnated 
by i t under the provlsions of this 
article, except when essen t ial for the 
protect:ion of i ts secun ty, after gi vlng 
due publici ty thereto, and subst i tuting 
other sealanes for those through which in
nocent passage has been suspended. 
10. An archlpelaglc State shall clE'arly 
demarcate aIl sealanes dcsignated by it 
under the provlslons of thls articlp and 
indicate them 0:1 charts ta which due pub
licity shall be given." 

The second set of draft articles presented by Fij i , 

Indonesia, Mauritius and the Philippines (the Joint ProposaIs) 

di.ffered only slightly. Article l now appeared as follows: 

"1. These arti cles apply only ta an archi
pe lagic State. 

2. An archipelaqic State is aState cons
tituted wholly by one or more archipelagQes 
and may include other islands. 
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3. For the purposes of these articles 
an archipelago is a group 0 f islands, 
including parts of lslands, intercon
necting waters and other natural 
features which are sa closely inter
related that sueh islands, waters and 
other natural features form an intrin
sic geographical, economic and polit
ical entity, or which historically 
have been regarded as s ueh. " 

In Article 2, paragraph 5 was added as follows: 

"5. If the drawlng of sueh baselines en
closes a part of the sea which has trad
itionally been used by an immediately ad
jacent neighbouring State for direct com
munication, including the laying of sub
marine cables and pipel~nes, between one 
part of i ts national terri tory and another 
part of such territory, the continued right 
of such communication shall be recognized 
and guaranteed by the archipel agie State". 

Article 4 was altered slightly and recast as follows: 

"Subject to the provisions of article 5, ships 
of aIl States (whether coastal or not) shall 
enjoy the r~ght of passage through archi
pelagie waters". 

Finally, the phrase "inter alia" was omitted in 

paragraph 6 (formerly paragraph 5) of Article 5 and para-

graph 9 (formerly paragraph 8) redrafted to omit prohibitions 

of passage of warships not complying with the rules and re-

gulations of an archipelagic State. 
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The Joint ~roposals to the Second Committee pro

vided for the drawing of straight baselines between islands 

and drying reefs from which the breadth of the territorial 

sea was measured. Sovereignty was exercised within these 

baselines over a special regirne which guaranteed innocent 

passage under Article 4 but was subject to extensivé regul-

ation as set out in Article 5. 

The right of passage through archipelagic waters was 

more restrictive than the eorresponding right in territorial 

waters under the Geneva Convention of 1958 on the Territorlal 

Sea and contiguous Zone. There was no express provision to 

allow ships to stop and anchor as incidental to ordinary pas-

f f f . d 4 sage or or reasons 0 oree maJeure or lstress. Secondly, 

the right of coastal States to designate sealanes and es-

tablish traffic separation schemes limited the freedom of 

foreign ships eompared with passage through territorial waters. 5 

FinallY,the suspension of warships from passage through archi-

pelagie waters for non-compliance with the regul?tions of a 

coastal State. The regime for archipelagic ~aters had serious 

implications for the leading maritime powers. 

The Joint ProposaIs contrasted with the draft pro-

posaIs on the Rights and Obligations of Archipelagic States 

which was submitted by the United Kinqdom to the Sea-Bed Com-

mitt€:'2 a year earlier on 2 August, 1973 and which remained as 

a basis for discussion. The proposaIs stated as follows: 
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"1. On ratifying or acceding to this 
Convention, aState rnay declare it
self to be an archipelagic State 
where: 
a) the land territory of the State is 
entirely composed of J or more Islands; 
and 
b) i t is possible te draw a perirnE~.er, 
made up of a series of lines or straight 
baselines, around the outermost points 
of the outermost islands in such a way 
that: 

(i) no territory beJong to another 
State lies within the perirneter, 

(1) no baseline is longer than ~8 
nau~ical miles, and 
(iii) the ratio of the area of the sea to 
the area of land territory inside the 
perimeter does not exceed flve to one: 
prnvided that any stralght baseline between 
two points on the same Island shall be 
drawn in conformity with Artic]es ... of the 
Convention (on straight baselines). 
2. A declaration under paragraph l above 
shall be accompanled by a char: showing 
the perimeter and a statement ::ertifying 
the length of each baseline and the ratlo 
of land to sea withln the perimeter. 
3. Where lt is possible to incLude within a 
perimeter drawn in conformity with para
graph l ab ove only sorne of the lslands be
longing to a State, a declaration may be 
made in respect of those islands. The pro
visions of this Convention shall apply to 
remaining islands in the sarne way as they 
apply to the islands of aState Whlch 15 not 
an archipelagic State and referenees in this 
article to an archipelagic State shall be 
construed accordingly. 
4. The territorial Sea, (Economie Zone) and 
any continental shelf of an archipelagic 
State shall extend from the outside of the 
perirneter in conformity with Articles .•• of 
this Convention. 
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5. The sovereignty of an archipelagic 
State extends to the waters inside the 
perirneter, described as archipelagic 
waters; this sovereignty is exercised 
bubj ect to the provisions of these 
Articles and to other rules of inter
national law. 
6. An archipelagic State may draw base
lines in conformi ty wi th Articles ••• 
(bays) and... ( river mouths) of this 
Convention for the purpose of delimiting 
internaI waters. 
7. Where parJcs of archipelagic waters 
have before the date of ratification of 
this Convention been used as routes for 
international navigation between one 
part of the high seas and another part 
of the high seas or the territorial sea of 
another State, the provision 0 fArt i cles .•• 
of this Convention apply to those routes 
(as weIl as those parts of the territorial 
sea of the archipelaqic State adlacent 
thereto) as If they were strai ts. A de
claration made under paragraph l of this 
Article shall be accornpanied by a list of 
such waters WhlCh indicate aIl the routes 
used for international navigation, as weIl 
as any trafflc separation schemes in force 
in such waters in cünformi ty wi th Arti cles •.. 
of thlS Convention. Such routes may be 
modified or new routes created only in con
forrnity with Articles ..• of this Convention. 
8. Wi thin archipelagic waters, other than 
those referred to in paragraph 7 above, the 
provisions of Articles. .• (innocent passaqe) 
apply. 
9. In this Article, references to an island 
include a part of an island and reference to 
the terri tory of aState inc l udes l ts ter
ri torial sea. 
10. The provisions of this Article are without 
prejudice to any rules of this Convention and 
international law applying to islands forrning 
an archipelago which is not an archipelagic 
State. 
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Il. The depositary shall notify aIl 
States enti tled to become a party to 
this Convention of any declaration 
made in conformity with this Article 1 

including copies of the ch::lrt and state
ment supplied pursuant to paragraph 2 
above. 
12. Any dispute about the interpretation 
or application of this Article \o1hich can
not be settled by negotiations may be 
submi t ted by ei ther party to th~? dispute 
to the procedures for the compu lsory 
settlement of disputes contained in 
Articles. •• of this Convention". 

The proposaIs of the Uni ted Kingdom were more modest 

than the Joint ProposaIs: they sought ta limit the archi-

pelagie concept and preserve the righ t of passage through 

archipelagic waters with as few restrictions as possible. 

The specifie limitation of forty-eight mi.les on the Iength 

of straight baselines meant that archipe J.agic waters would 

be less extensive: than that provided for in the Joint Pro-

posaIs. The straits regime was applied to archipeJagic 

waters where they were used for internai. ional navigation 

"between one part of the high seas and another part of the 

high seas or the territorial sea of another State •.• ". The 

signi ficance of the Bri ti sh proposaIs 'Ivas twofold: first 1 

it constituted recognition of the archipelagic concept, 

albeit in limited forro, by the United Kingdom which had 

hitherto taken the tradi tional view t'nat each island had its 

own territorial seas; and second 1 the' proposaIs reflected 

the concerns of the maritime powers over freedom of navig-

ation. 
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Following upon the Joint ProposaI, on 12 August 

Ecuador proposed that the baselines drawn for archipeldg ic 

States also be adopted for archipelagoes forming part of a 

State. 7 However, this was not to entail !l any change in the 

natural regime of the waters of such archipelagoes or their 

territorial sea". 

On the same day, Bulgaria, the German Democratie 

Republic and Poland proposed amendments to the Joint ProposaI 

that specified limi ts on the sovereignty of the archipel...lgic 

State. 8 The substi tu te provision for draft Article 4 provided as 

follows: 

"AlI ships shall enjoy equally freedom 
of passage in archipelagic straits, the 
approaches thereto, and those areas in 
the archipelagic waters of the archi
pelagie State along which normally lie 
the shortest sealanes used for inter
national navigation between one part and 
another part of the high seas ". 

In Article 5, the amendrœnt to paragraph 8 of the Joint ProposaI 

stated that foreign shlps exercising the right of frE~e pas-

sagp. "comply wi th the relevant laws and regula tions made by the 

archipelagic State ..• " However, an archipelagic State 

"may not interrupt or suspend the 
transit of ships through i ts straights 
or archipelagic waters 1 or take any 
action which may impede thei r passage". 9 

At the same time, ships passing through the straits and waters 

of archipelagic States were enioined not to endanger the 

security, terri torial integrity and poli tical independence of 
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10 such States. Certain constraints were then imposed on 

warships passing through s~ch waters ll and aIl ships were 

requested to inform the r:trchipelagic State of "any damage, 

unforeseen stoppage, or of any action rendered necessary by 

force majeure!'. 

Thailand submitted draft articles on archipelagoes on 

15 August which provided that where archipelagic waters had 

previously been considered high seas, the archipelagic State 

"shall gi ve spec.;.al consideration to the 
interests and needs of its neighbouring 
States with regard to the exploitation 
of living resources in these areas ... " 

The Thai proposnls also lncluded a right of innocent pas-

sage through archipelagic waters for "the sole benefit of 

such of its neighbouring States as are enclosed or partly en-

closed by i ts archipelagic waters •.• " In both cases such ar-

rangements were to be entered into at the neighbouring State's 

request. 

Malaysia, whose concerns as a neighbouring State were 

similar to those of Thailand, proposed amendments to the 

12 Joint ProposaIs on 16 August. The first concerned paragraph 

5 of Article 2 and substituted "direct access and aIl forms 

of communication" for "direct communication". In addition, 

Article 4 which provided for innocent passage was not to 

apply to paragraph 5 of Article 2 • 
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On 20 August, the Bahamas submitted draft articles 

on archipelagic States that adopted more liberal end-points 

for base1ines. 13 The base1ines would include "any non-

navigable continuous reefs or shoals Iying b':!tween such 

points" .14 Apart from this difference, i ts three draft 

articles on the definition, delimitation and status of arehi-

pelagie States closely resembled the Joint ProposaIs. 

However, Cuba proposed amendments to the Bahamian 

15 proposaIs on 22 August, 1974. Paragraph l of Art~cle 2 

limited the end pOl.nts of straIght baselines drawn to "the 

outermost points of the outerrnost islands of the arehipe1ago, 

provided that these follow the general configuratIon of the 

main island or islands and are not drawn to and from isolated 

is1ets or reefs ". Paragraph 2 then prov~ded that: 

"2. The drawing of such baselines shall 
not enclose as archipelaqic waters any 
waterways or straits used for ~nternational 
navIgatlon or areas of sea t radi tlonally 
used by a neighbouring and adJ acen t State 
for direct communl.cation from one part of 
its territory to another part or betwf>en 
i ts terrI tory and the hlgh seas". 

In the discussions of the Second Commi ttee on the 

question of archipe1agoes 1 there was genera1 acceptance of 

16 the archipelagic concept. However, certain reservations 

were expressed that re1ated primarily to ba1ancing the in-

terests of arehipe1agic States with an acceptable regime of 

navigation for the l.nternatl.onal community. 
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On 24 Aug~st, the Second Committee issued an informaI 

working paper on an archipelagic regime that was intended: 

lOto reflect in generally acceptable formul
ations the maln trends which have emerged 
from the proposaIs submitted elther to the 
U.N. Sea-Bed Committee or to the Conference 
itself".17 

The paper sought to draw together the varIOUS proposaIs using 

the Joint ProposaIs and the Draft Articles on the Duties of 

Archipelagic States submitted by the Unlted Kingdom as the 

basis for archipelagic formulations. The nineteen provisIons 

included alternative fo~mulae proposed by the States and were 

incorporated ln a worklng paper issued on 15 October, 1974. 

The paper reflected the main trends of lssues considered by 

18 the Second Commlttee. 

At th n thlrd session of UNCLOS III ln Geneva, held 

from 17 March to 9 Hay 1975, i t becarne c lear that the extension 

of the breach of the territorIal sea to twelve mIles and the 

exclusIve economic zone was linked to other lssues. Irnport-

ant among these was the issue of transi t passage through bath 

stralts used for internatIonal navigatIon and archIpelagic 

waters. The Chairrnan of the Second Cornmittee had 

referred to this linkage in a statement to the 46th meeting 

of the committee on 28 Augst 1974. 19 The impasse regarding 

the straits issue centred on the United States and the Soviet 
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Union which demanded unimpeded transit and the straits States 

such as Spain and Indonesia that resisted any derogation from 

their right ta regulate stralts passage. 

The linkage between straits and archi.pelagoes con-

cerned three items: (1) the defInItion of international 

straltsi (2) the capacity of the coastal State to prescribe 

condl tians for passage ~ and (3) the applicabili ty of the 

. . h' l . 20 stralts reglme ta arc lpe agIc waters. The archipelagic 

States took the position that ~hile they accepted innocent 

passage, they wlshed ta retain tne right to desIgnate special 

sealanes for warshlps and ShlpS wlth special characteristics. 21 

Gi ven the apparently lrreconciliable posi tIans of the 

maritime powers and the straIts States, It fell ta the UnIted 

Kingdom and FIJi to seek a compromIse at the thlrd session of 

UNCLOS III in Gencva. Both f ormed a pO va te CJ roup on s tral ts 

on the basls of draft articles each had proposed relating to 

innocent passage. FIJi had submitted proposaIs titled "Draft 

Articles Relating to Passage through the Territorial Seau ta 

the Sea-Bed cornrnittee 22 which \vere revised and resubmitted ln 

23 
Caracas. The explanatory note to the Fiji proposaIs ta the 

Second Commi ttee stated that i t "sought to establish generai 

rules of a more obj ect i ve nature for the passage of ships 

through the territorial sea". The proposaIs of the Uni ted 
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Kingdom were submitted on 3 July, 197424 and were to form the 

main basis of a compromise. Both the Fiji and UK proposaIs 

set out in detai 1 acti vi ties which were incons istent wi th 

"innocent passage". 

The compromise reached approximated the right of 

innocent passage through archipelagic waters to that through 

territorial waters. In return for agreement on passage through 

straits used for lnternational navlgation WhlCh allowed tran-

sit passage between areas of high seas or the excluslve 

economic zone or between either without suspension of such 

right" the regime for archipelagic sealanes passage was adopted. 25 

The concept of transit passage WdS a spe cial regime for pas-

h h . d f' . l . . 26 h sage t roug stralts an or lnternatlona navlgatlon. T e 

rnaritin'€ powers had orig inally insisted on "unimpeded passage Il • 

HO'\'1E',,'er,the archipelagic States had ta agree to refer their 

proposaIs for designating or varying sealanes to "a competent 

. te . l "" 27 A t l h d ln rnatlona organlzatlon. greemen was a so reac e on 

the ratio of land to sea. This allowed for a range between 1: 1 

tol:9. It was more generous than the UK proposaI which had 

stipulated a maximum of l: 5 and was devised ta accommodate the 

Bahamas. At the same time i t represented a rnoderation of the 

Joint ProposaIs which had ornitted any limitation on grounds of 

arbi trariness. 

( 



- 67 -

The third session at Geneva produced the informaI 

Single Negotiating Text (SNT) that was to form the basis of 

further negotiations. Part VII of the SNT set out the pro-

visions on archipelagic States (Articles 117 to 130) in mu ch 

the same form it was to take in the Convention. Changes would 

include the removal of Artlcles 125, 126, 127 and 128 to the 

section on international straits although the y would apply 

mutatis mutandis to archlpelagic sealanes passage. 

The other slight changes were the amendments proposed 

by Malaysia at the sixth session in New York and incorporated 

as Article 47(7) of the InformaI composite Negotiating Text 

(ICNT) ,28 It provided: 

"If a certaln part of the archipelagic waters 
of an archipelagiç State lies between two 
parts of an lmmediately neighbouring State, 
existing rlghts and aIl other legitlmate in
terests WhlCh the latter State has tradition
ally exercised in such waters and aIl rights 
stipulated under agreement between the States 
shall continue and be respected". 

Included in the ICNT was agreement to allow archipelaqic States 

to draw straight baselines of 100 miles (from 80 miles) and to 

have up to three per cent of their total number of baselines 

measure up to 125 miles in length. The ICNT which had succeed-

ed the Revised Single Negotiating Text and the SNT as the basis 

of proposaIs was to undergo several metamorphoses before emerq

ing as the Convention at the eleventh session of UNCLOS 111. 29 
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However, as pointed out earlier the provisions on archi-

pelagie States were largely settled at the third session at 

Geneval in 1976 following upon agreement on the regime that 

was to apply to straits used for international navigation. 

The compromise while grudgingly accepted by sorne of 

the more assertive archipelagic and straits States nevetheless 

represented a delicate balancing of interests: the development 

of an archipelagic regirne consonant with the interests of the 

international cornmunity in freedom of navigation. 

2. The Archipelaglc Provisions of the Convention 

The archipelaglc regime is embodied in Part IV of the 

Conven tion (Articles 46 to 54). The provi sions define an 

archipelagic State, establish the method by which its baselines 

are to be drawn, set out the status of the waters within su ch 

baselines and deflne the extent of sovereignty of archipelagic 

States over such waters. 

Artl cIe 46 has al ready been discussed in Chapter 2. 

Suffice it to add that the definition of an archipelagic State 

excludes coastal States with archipelagoes and those with archi

pelaglc dependencies. The phrase "lnterconnecting waters" in 

the definition of an archipelago wa~ included to emphasize the 

unifying function of the surrounding waters while the words 

"closely interrelated" were considered a factor in determining 

whether a group of islands was an archipelago. 30 
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Article 47 deals with the drawing of archipelagic base

lines. Paragraph l provides for the drawing of straight base

lines "joining the outerrnost points of the outermost islands 

and drying reefs of the archipelago .•. " Certain limitations are 

placed on the drawing of baselines in order to ensure that there 

is no abuse. The main islands are required to be included with

in archipelagic baselines and the ratio of land to sea is 

between 1:1 and 1:9. The absolute requ1rement of 1:1 ratio of 

water to land excluded island States dominated by one large 

is]and such as Ireland and Madagascar. Atolls were included as 

land area to enable sorne of the arch1pelagic States such as the 

Bahamas to fulfill the criterion. Th1S is expanded upon in 

paragraph 7 which equates land with "waters lying within the 

fringinq reefs of is1ands and atolls ... " for the purposes of 

determini.ng the ratio of land area to sea within archipelagic 

baselines. 

Paragraphs 2, 3 and 4 set out future limitations on 

the drawing of straight baselines. Paraqraph 2 proviàes that 

baselines shall not exceed 100 nautical miles although three 

per cent of the total number of baselines may exceed that 

1ength up to 125 nautical miles. The main concern of the 

States advocating the archipelagic concept was that baselines 

be sufficiently long to encornpass their archipelagoes as a 

uni t. The length of the baselines was agreed upon a fter i t be

came certain it would allow that result. Other States such as 
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the united Kingdom were concerned to set limits to ensure 

archipelagic baselines were not drawn too widely. Paragraph 3 

prevides that the baselines not depart to "any appreciable ex

tent from the general configuration of the archipelago". This 

provisjon was an adaptation of the drawing of straight base

lines in respect of deeply- indented coastlines and coastal 

islands of mainalnd States where they were required not to 

"depart ~o any appreciable extent from general direction of 

the coastline .•. ~ This was first incorporated ln Article 4 of 

the 1958 Ge,eva Convention on the T~rritorial Sea and Con

tiguous Zone and included in Article 7 of the Convention. 

Paragraph 4 of Article 47 provldes that baselines shall 

not be drawn to and from low-tlde elevations unless permanent 

installations such as liqhthouses, which are permanently above 

sea level have been built on them, or wherp a low-tide elevation is 

situated not more than the breadth of the territorial sea from 

an island. Article 47 does not define its terms which raises 

the issue of whether a drying reef in paragraph l is not also 

a low-tide elevation. 

Paragraphs 5 and 6 of Articlo 47 represent part of the 

elaborate scheme devised te harmonise the interests of archi

pelagic States with that of the internatlonal community. 

These provisions are essentially directed to adjacent neigh

bouring States. Paragraph 5 provides that archipelagic base

lines shall not be applied so as to exclude from the high seas 
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or exclusive economic zone, the territorial sea of another 

State. Pdragraph 6 then states that where archipelagic waters 

lie bett"een two parts of an irnmediate] y adJacent neighbouring 

State, aIl existing rights and interest traditionally exercised 

in such waters are preserved. This provision was an amendment 

introduced by Malaysia to protect traditional rights acquired 

by long usage vis-à-vis Indonesia. 

Article 48 provides for the measurement of the breadth 

of the territorial sea, the contiguous zone, the exclusive 

economic zone and the continental shelf from archipelagic base

lines. The provision implicitly recognizes archipelagic waters 

as a category separate from the territorial sea by the measure

ment of the former from archipelagic baselines. 

The legal status of archipelagic waters is set out in 

Artic]e 49. Paragraph 1 provides that sovereignty is exercised 

over the waters enclosed by archipelagic baselines drawn pur

suant to Article 47. This unified sovereignty is the central 

aspect of the archipelaqic regime and extends to the air spa ce 

over archipelagic waters, the sea-bed and subsoil as weIl as 

the resources contained therein. However, sovereignty is not 

complete: paragraph 3 states thdt it is exereised subject to 

Part IV. Paragraph 4 then states that the regime of archi

pelagie sealanes passage, which in effect limits the exereise 

of archipelagie sovereignty, does not affect that sovereiqnty 

other than in that forme 
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Article 50 then provides that an archipelagic State may 

draw closing lines for the delimitation of international waters 

in accodance with Articles 9, 10 and Il. The provision was ne

cessitated by the fact that those waters which may be classified 

as internaI now lie within archipelagic waters whereas previous

ly they were adjacent to the territorial sea. 

Article 51, as with paragraphs 6 and 7 of Ar~icle 47, 

preserves the pre-existing rlghts of States vis-~-vis the archi

pelagie State. Thus paragraph 1 provides that an archipelagic 

State shall respect agreements with other States and recognize 

traditional fishing rights and other legitimate activities in 

certain areas within archipelagic waters. Such rights may be 

regulated by agreement upon reguest by any of the States con

cerned. However, the recognition and exercise of such rights 

are wi thout prejudice to Article 49. This suggests that an 

archipelagic State may assert its sovereignty to derogate from 

such rights. This would appear to be borne out by the omission 

of the phrase "without prejudice to Article 49", in the other 

provisions limiting archipelagic sovereignty. Paragraph 2 then 

protects existing submarine cab les laid by other States which 

pass through archipelagic waters without making landfall. 

Maintenance and replacement of such cables is permitted upon due 

notice of location and lntention to repair or replace to the 

archipelagic State. 
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The right of innocent passage is conferred by 

Article 52. Paragraph 1 states there is a right of in-

nocent passage through archipelagic waters in accordance with 

Part II, section 3 (Articles 17 to 32), but renders it sub-

ject to Article 53 and without prejudice to Article 50. 

Paragraph 2 provides that innocent passage may be temporarily 

suspended in specified areas of archipelagic waters if "such 

suspension is essential for the protection of i ts securi ty". 

However, such suspension must be non-discriminatory and shall 

take effect only upon publication. The articles on innocent 

passage together with those concerning straits used for inter-

national navigation and archipelagic sealanes passage re-

presented an integrated approach to navigation as weIl as an 

intricate weaving of competing interests: the maritime powers 

as against the archipelagic :md Straits States. Passage is de-

fined in Article 18 as follows: 

"1. Passage means navigation through the 
territorial sea for the purpose of 
(al traversing that sea wi thout en tering 
internaI waters or calJing at a roadstead 
or port facility outside internaI waters; 
or 
(b) pro cee ding to or from int2rnal waters 
or a calI at such broadstead or port 
faci li ty. 

Paragraph 2 provides that passage shall be "continuous and ex-

peditious" but it includes stopping and anchoring as far as 

the saroe are "incidental to ordinary navigation or are rend-

ered necessary by force maJeure or distress for the purpose 

of rendering assistance ... " 
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Article 19 defines innocent passage as such "so long 

as it is not prejudicial to the peace, good order or security 

of the coastal States" in paragraph 1. Paragraph 2 then de-

tails a list of activities considered to be non-innocent such 

as the threat or Use of force, any exercises or practice with 

weapons, collecting information to the prejudice of the de-

fence or security of a coastal State, acts of propaganda airned 

at the defence or seeurity of a coastal State, launehing, 

landing or taking on board of aireraft, wilful and scrious 

pollution and fishlng activities. 

Article 20 states that subrnarines and other under-

water vehicles are reguired ta navigate on the surface and 

show their flag. 

The regulatory powers of the coastal State are set out 

in Article 21 in relation to innocent passage and eoncern: 

" (al the safety of navigation and the 
regulation of maritime traffici 
(b) the protection of navigational 
aids and facilities and other facil
ities or installations; 
(cl the protection of cables and 
pipelines; 
(dl the conservation of the living 
resourees of the sea; 
(el the prevention of infringement of 
the fisheries laws and regulations of 
the coastal State; 
(f) the preservation of the environment 
of the coastal State ar.d the prevention, 
reduction and control of pollution 
thereof; 
(gl marine scientific research and hydro
graphie surveys; 
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(h) the prevention of infringement 
of the customs, fiscal, immigration 
or sanitary laws and regulations of 
the coastal State". 

However, Article 24 obliges the coastal State not to regul-

ate in its areas of competence so as to impair innocent pas-

sage. Paragraph 2 of Article 21 exempts "the design, con-

struction, manning or equiprnent of foreign ships" from laws 

of the coastal State u~less reflective of international 

standards. 

Article 22 provides for the designation of sealanes 

and traffic separation schernes in paragraph l for the regul-

ation of the passage of ships but such an exercise must take 

into account the recornmendations of the competent inter-

national organization and other relevant factors set out in 

paragraph 3. 

The balance of interest is reflected further in 

Article 23. Foreign nuclear-powered ships and ships car-

rying inherently dangerous or noxious substances may exercise 

the right of innocent passage in the territorial sea but are 

required to carry documents and take precautionary measures 

in accordance wi th international agreements. 

The suspension of innocent passage is provided for by 

paragraph 3 of Article 25, However, such suspension may only 

be temporary and it must be "essential for the protection of 

its security, including weapons exercises". 
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The rights and obligations of the coastal State and 

that of the foreign vessel is carefully balanced in the re-

maining articles of Part II, section 3. Articles 29 ta 32 

which are part of subsection C concern the conduct of war-

ships and other government ships operated for non-commercial 

purposes. 

Article 29 defines ownership. Article 30 then pro-

vides a coastal State may reguest a warship ta leave the 

territorial sea immediately when it has disregarded a request 

for cornpliance with applicable laws. InternaLional responsib-

ility is cast upon the flag State by Article 31 for 1055 or 

damage resulting from the non-compliance with laws concerninq 

passage. However, Article 32 then sets out the immunity of 

warships and governrnent ships operated for non-commercial 

purposes subject ta the exceptions in Articles 30, 31 and 

subsection A of section 3. The pattern is familiar and once 

again echoes atternpts to compromise competing interests. 

Article 53 establishes a regime for archipelagic sea-

lanes passage that is defineà in paragraph 3 as: 

" •.• the exercise ... of the rights of 
?avigation and overflight in the norma) 
mode safely for the~urpose of continuous, 
expeditious and unobstructed transit 
between one port of the hlgh seas or an 
exclusive econornic zone and another port 
of the high seas or an exclusive economic 
zone~ (emphasis added). 

This provision together with Article 54 represents the most 

crucial aspect of the balancing of interests: that of the 
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archipelagic States against those of the maritime powers. 

Archipelagic sealanes passage is a right guaranteed to aIl 

ships and aircraft by paragraph 2. Paragraph 3 makes clear 

that submarines may remain submerged for passage compared with 

innocent passage by referring to "navigatior •... ln the normal mode!" 

This right of transi t through archipelagic waters can

not be suspended unlike the right of innocent passage in 

Article 52. However, it does not equate with "un impeded tran

si t" that was originally demanded by the leading mari tl.IOe 

powers at UNCLOS III. Archipelagic States retain sorne dis-

cretion that gi ves them llmi ted regulatory powers. Paragraph l 

allows them to designate sealanes in and air routes over archi

pelagie waters for the "eontjnuous and expeditious passage of 

foreign ships and aircraft through or over i ts archip"21agic 

waters .•• " They may also prescribe traffic separation schemes 

under paragraph 6. Paragraph 7 allows the Archipe lagic State 

to substi tu~e other sealanes or traffic separation schemes 

for the safe passage of ships through narrow channels. 

However, paragraph 8 provides that such sealanes and 

traffic separation schemes must conform to generally aceepted 

internatlonal regulations. ProposaIs for designation of sea-

lanes and traffic separation schemes must be referred to "the 

competent international organization with a view to their 

adoption" • Pa ragraph 9 then continues by stat ing that the 

organi2ation may only adopt designations agreed to by the 
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archipelagic State. The provision allows for consultation 

while removing the discretion to decide from the archipelagic 

State. There is no reference to aireraft in paragraphs 6 to 10. 

Paragraph 4 of Article 53 sets out the types of sea

lanes and air routes that shall traverse archipelagic waters 

and the adjacent territorial sea. They "shall include all 

normal passage routes used as routes for international navlg

atlon or overfllqht throuqh or over archipelaqic waters ..• " 

Paragraph 5 then prescribes th"? delimi tation of the sealanes 

and air rout~s throuqh archipelagic waters. This is achieved 

by a series of continuous axis lines from which ShlpS and alr

craft shall not deviate more than twenty-five nautical miles 

on either sldes provlded that they shall not navigate closer 

to the coasts than ten per cent of the dlstance to the nearesl 

pOlnt on land. 

The archipelagic State lS required by paraqraph 10 of 

Article 53 ta clearly indicate the axis of sealanes and the 

traffic seaparatian schemes desiqnated by it on charts. Dup 

publicity mut be given te them. Paragraph Il Obliges shjps in 

archipelagic sealanes passage te respect the sealanes and 

traffic separatlon schemes laid down in accordance with 

Article 53. 

Article 54 applies Articles 39, 40, 41 and 42 !Uutatis 

mutandis to archipelagic sealanes passage. These provisions 

elaborate aspects of transi t passage under Part III which con-

---------------------------~ 
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cerns straits used for international navigation. 

Article 39 sets out the duties of ships dnd aircraft 

during transit passage. Under paragraph 1 they must proceed 

expedi tious ly through or over arch~pelag i c waters, refrain 

from any threat or use of force against the archipelaqic State 

and refrain from activ~~les other than those ~ncidental to 

normal modes of ccntlnuous and expeèitious transit. An ex-

Paraq raphs 2 and 3 set out the dut ies of ShlpS and al rcraft 

respectIvely. The former must comply wlth accepted ~nter-

natIonal regulatlons, procedures and practlces for safety at 

sea. In addl tion, shi ps must comp 1 y WI t h in te rnatlonal reg-

ulatlons for the preventicn, reductlon and control of pol-

lution. Alrcraft are req\Jlred ta obsenTp the Rulps of the 

Air establlshed by the InternatIonal CIVIl AVIation OrqanIzat-

ion (ICAO). State aIreraft are to comply wlth safety measures 

set by ICAO. The radio frequency assIqned by "the competent 

Internationally desIgnated aIr trafflr control artlvlty" or 

"the appropriate internatIonal distress radIO frequency" must 

be monitored at aIl times. 

Article 40 prohibits fOrelqn ships such as marine 

scientific research and hydrographIe survey ShIpS from re-

search or survey activities without prior authorization of the 

archipelagic State. 

---- ---------- --
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( 
The regulatory powers of archipelagic States are set 

out in Article 42. These relate to the prevention, reduction 

and control of pollution by giving effect to international 

regulations as the disçharge of noxious substances, the pre-

vention of fishing by fishing vessels and other prevention of 

i llegal smugg l ing of cornmodi ty 1 currency or persons. However, 

paraqraph 2 states such laws and regulations must not dis-

criminate against forelqn ShlpS neither must they Impair tran-

si t passaqp. ForeIgn ships are obliqed by paraqraph 4 to com-

ply with laws on transit passaqe. Pa raq raph 5 then prOVl des 

for international responslbllity for loss or damage to an 

archipeJagIc Statp where the flag Statp of a ship or the State 

of reqistry of aIl aircraft entitled to savereign lffiffiunlty acts 

contrary ta the laws on transIt passage. 

Article 44 obllges archipelaglc States not ta hamper 

transit passage and requires them to publicize every danger ta 

navlqation or overflight within or over archlpelagic waters. 

Transit passage cannat be suspended unljke innocent passage. 

This makes explicit what is implied in Article 53 by ~he 

omisslon of any references ta suspension of passage. 

Transit through archipelagic sealanes as set out in 

Artlcles 53 and 54 is an elaborate regime. Transit passage 

is preserved and regulation such as the archipelagic States 

may exercise does not affect the basi~ right of expeditious 

passaqe throuqh archipelagic waters. At the same tirne, 

... _---------,~--------_._. __ ._---
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archipelagic States rnay regulate the routes taken which are 

corridors of a prescribed width. Dutles are cast upon both 

ships and the archipelagic States so as to delineate spheres 

of responsibility. The latter have a general obligatIon to 

regulate in their areas of competence without Impairing tran-

sit passage and the former are required to proceed expeditious-

ly through archipelaqic waters. 

3. Status of the Archipelagi~_Reqlme_ in InternatIolJal Law 

IncorporatIon of an archipelaglc regIrne ln the Con-

vention of 1982 has not as yet definitively determined lts 

status at internatIonal J 3W. The Convention, siqned by 117 

States at Mont~go Bayon 10 Derernber 1982, lS yet ta come Into 

force. This is cornpoundAd by the fallure of the fJnlted States, 

the Unlted Kingdom and the Federal Republic of Gerrnany to sign 

the Convention WhlCh necessarlly undermines the univprsality 

of the Convention. 

ArtIcle 38 of the Statute of the International Court 

of Just ice sets out the sources of in terna t iona 1 law. 

Paragraph 1 provides as follows: 

"The Court, whose funct Ion i s to decide 
in accordance with international law 
such disputes as are subrnitted to it, 
shall apply: 
(a) international conventions, whether 
qeneral or partirular, establ1shing 
rules expressly recoqnlzed by rontest
inq States: 
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(b) international custom, as evidence 
of general practice accepted as law; 
(c) the general principles of law re
cognlzed by Civllized nations; 
(d) subJect to the provlsions of Art
icle 59, ]UdlCial decisions and the 
teachings of the mos~ highly qualif
ied publicists of the various nations, 
as subsidlary rneans for the determin
ation of rules of law" (ernphasis added). 

Therefore in trying to consider whether the archi-

pelagie regime is part of customary lnternational law, State 

practice and the UNCLOS III negotiations will have to be ex-

amined. 

Determinatlon of the archipelagic regirne as part of 

customary internatl0nal law focuses attention on UNCLOS III 

proceedlngs that led to the adoptIon of an archlpelagic regime 

ln the Convention. It lS clear that the archlpelagic concept 

was not nart of custornary internatlonal law prior to UNCLOS III. 

It lS clear that nelther the Phllippines nor Indoneslù 

which first asserted archlpelaglc status could claim such 

assertlons were "evldence of a general practlce accepted as 

law" . As was sta ted in the Asy l urn case: 

"The party whlch relies on a custorn ... 
must prove that this custorn is es
tabllshed in such a manner that it has 
become bindlng on the other party ... 
that the rule invoked ... is ln ac
cordance wi th a constant and uniforrn 
usage practised by the States in 
question and that this usage is the 
expression of a right appertaining to 
the State grantinq asylum and a dut y 
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incumbent upon the territorial State. 
This follows from Article 38 of the 
Statute of the Court, which refers to 
international custorn 'as evidence of 
a general practice accepted as law'".32 

In recent years, the International Court of Justice has 

recognized the process whereby treaty provisions have become 

part of custoQary International law. l t sta ted in the Nort:1 

Sea Continental Shelf caseS that: 

"There is no doubt that thlS process 
is a perfectly possible one and does 
from tlrne to tIme occur: It constit
utes one of the recognized methods by 
which new rules of customary inter
na tional law may be formed ".33 

---

The Court recognlzed in that case that customary law result-

34 Inq trom the CodIfIcatIon process operated ln three ways. 

In the flrst casp, the declaratory effect occurred when the 

text of the treaty merely restated a pre-exlsting rule of 

custom. In the second sItuation, the crystallizinq effect 

resulted when the treaty text crystalllzed an emergent rule. 

In the th l rd example. the genera t l nq cf fcct occurred when a 

treaty proVISIon served as a model upon WhICh subsequent 

practIce of states was patterned and evolved into a custorn-

ary rule. 

Treaty provIsions then acquIred the status of custorn

ary international law ln fulfilling four conditions.
35

These 

were: 
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1) The existence of a "fundamental1y norm-creating char-

acter such as could be regarded as forrning the basis of 

a genera1 rule of 1aw"; 

2) a "very wldespread and representative participation in 

the convention" inc1udil1g "that of States whose inter-

ests were specifica11y affected"; 

3) extensive and uniforrn State practice dernonstrating "a 

general recognItion that a rule of law or legal ob1lg-

ation is inc1uded ll
; and 

4) the passage of time. 

These rèqlurerœnts IIfJesh" out the provlsions of treaties in that 

they provide the substance to what appear as enunclat-ions of prinClp1e. 

Of the conditions precedent mentioned, only the third 

leaves sc)me room for doubt. 36 Th 1 l' . 1 e arC1Ipe agIc regIme qua -

ified under the first crlterion. UNCLOS III was attended 

by over one hundred and fort y States including those that 

c1aimed archlpelagic status such as the Philippines, 

Indonesia, Fl]i, Mauritius, the Bahamas and Tonga. 

UNCLOS III opened in 1~d3 and concluded in 1982. In the 

period in between, severa1 States enacted 1egis1ation that 

37 laid c1aim to archlpelagic waters. 
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As regards State practice, legislation enacted by 

h 38 F'" 39 K' 'b ,40 S' d h t e Comoros, lJl, lrl atl, , t. Vlncent an t e 

, 41 42 43 44 Grenadlnes, the Solomon Islands, Tuvalu, and Vanuatu 

provide that sovereignty extends to archipelagic waters, to 

the airspace above and ta the sea-bed and the subsoil. 

This accords with Article 49 paragraphs 1 and 2. 45 They 

also provide for the drawing of archipelagic baselines. 

Tuvalu and the Comoros refer expressly to national resources 

and therefore adhere more closely to Article 49 paragraph 2. 

The effect of the Conventlon lS most clearly re-

flected in the legislation of FiJl, Klribatl, the Solomons 

46 
and Tuvalu. Sovereignty over archipelagic waters is made 

subject to international law. The Acts and Declarations of 

aIl seven States contaln provlsions concernlng the right of 

, h h h ' l' 4 7 'h th lnnocent passage t roug arc lpe aglC waters. Wlt e 

exception of the Comoros, the six States have establlshed 

archipelagic sealanes passage in accordance wlth Article 53 

paragraph 3 (deflnition), paragraph 6 (provision of traffic 

separation schemes) and paragraph 12 (the right of archi

pelagic sealanes passage where it has yet to be designated).48 

The provlsions enacted by these States do not fully 
49 

reflect the archipelagic regime set out in the Convention. 

However, they do assert sovereignty near a!chipelagic waters 

and provide archipelagic sealanes passage. 50 Significantly, 

~-----,------------------------------~ 
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the States that enaeted legislatlon did so after the 

negotiatl0ns on the arehipelagie regime had largely been 

eompleted at Geneva in 1975. Thus, Fiji, whieh had first 

subseribed to the arehipelagie concept in 1971 waited un-

til 1977 to enact lesis1ation establishing an arehi-

pelagie regime. Therefore an inference might be drawn that to-

gether with the other States, Fiji was implementing a rule 

of law. 

However it has been argued that the arehipclagie 

regime requires "partieu1arized technical methods of ap-

plication, sueh as the mathematical 1imltations on archl

pelagic baselines.:' 5J Consequently, 

"Can sueh provisions become customary 
law independent of the fabrlc of the 
Convention when there is a paucity of 
lndependent State pract lce dehors the 
Convention?" .52 

Another wrlter has stated that: 

"The concepts of tranSl t passage and 
archipelagic sea1anes passage did not 
effectively predate the 1982 Convention. 
Therefore, while an earlier form of in
nocent passage exists in customary inter
national law, the concepts of transit 
and archipelagic sealanes passage do not 
effectively exist in customary law out
side of the 1982 Convention".53 

As against those observations,it was said that: 

"The recent claims te archipelagic waters 
made since 1977 (Fiji) as weIl as the 
declaration of the Philippines upon ratify.-
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ing the Convention or. the Law of the 
Sea demonstrate that the regime of 
archipelagoes, as developed by the 
Third UN Conference as the Law of the 
Sea, has been accepted in the practice 
of States claimlng archlpelagic waters 
at least as far as its baslc features 
are concer~ed. AlI the States having 
claimed archlpelagic waters meet the 
requirements of Article 46 CLOS, that 
is, the State territories are constit
uted wholly by one or more archipelagoes. 
AlI of them applied the system of stralght 
baselines so as to deflne the outer 
limits of the archipelaglc waters and 
the y have finally adhered to the prin
ciple of innocent passage as weIl as 
sealane passage. This was the major 
concession demanded from, and made by, 
archipelagic States in order to accom
modate the interests of internatlonal 
navigation".5 4 

This Iast observation focuses attention on the negotiating 

process itself and its role in determining the status of the 

archipelagic regime. 

III: 

Thus it has been suggested that ln relation to UNCLOS 

"once a consensus is reached at an 
lnternational conference, a rule of 
customary lnternational law can emerge 
without having to wait for the sig
nature of the Convention. Once a 
convention is signed by a vast major-
ity of the international community, 
lts stature as customary international 
Iaw is thereby strengthened, as such 
signatures are a clear evidence of an 
opinio juris that the convention con
tains· generaIIy acceptable principIes".55 
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~\1ith aIl due respect, such an approach vlould be 

deficient without State practice. While possessing the 

virtue of clar i ty, i t would be a licence for self-serving 

statements in the guise of opinio juris. Ultimately, the 

determining factor must remain the actions of States. In 

relation to UNCLOS III i t is the negotiating process to-

gether with the actions of States that must be considered. 

The Convention was negotiated as a package deal of 

interrelated compromises. Ambassador Arias-Schreibel of 

Peru made this clear in addresslng a plenary session of 

UNCLOS III on behalf of thè Group of 77: 

"In negotiating and adoptinq the Convention, 
the Conference had borne in mind that the 
problems of ocean space were closely inter
related and had to be deal t wi th as a whole. 
The "package deal" approach ruled out any 
selective application of the Convention. 
According to the understanding reached by 
the Con ference from the outset and in con
forrnity with lnternational law, no State or 
group of States could lawfully claim rights 
or invoke the obligations of thlrd States by 
reference to individual provisions of the 
Conventlon unless that State or group of 
States were themsel ves parties to the Con
vention. States which decided to becorne 
parties to the Convention would likewise be 
under no obligation to apply its provisions 
via-a-vis States that were not parties. 
That held trüe both for the new rules laid 
down by the Convention for areas under 
national jurisdiction (inland waters, ter
ritorial sea, contiguous zone, exclusive 
economic zone, continental shelf, archi
pelagie waters and straits used for inter-
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national navigation.resolutions) ,and for the reg.irPe 
instituted by virtue of the Convention 
and the relevant resolutl.ons adopted by 
the Conference, for the use of the area 
of the sea-bed beyond the limits of 
national jurisdiction".56 

However others would argue this integrated approach is 

only partly reflected in the navigational articles which 

constitute a balancing of interests in themselves. 57 This 

could be contrary to the views expressed by U. S. de1egates 

to UNCLOS III. Ambassaùor John R. Stevenson stated the 

O.S. posltion on a package deal on Il Ju1y 1974 at the 

second session. The United States, he said was 

"prepared to accept, and indeed we would 
we1come general agreement of a l2-mile 
outer ]i~it for the territorial sea and 
a 200-rnile outer limit for the econornic 
zone, proved i t is part of an acceptable 
comprehensive package includjng a satis
facory regirne within and beyond the 
economic zone and provision for unimpeded 
transit of straits used for internatlonal 
navigation".S8 

There was thus an Arnerican acceptance of the packaÇJe deal 

approach. However to suggest as many have done tha t, there-

fore, the Convention could only apply to signatories is to 

deny that i t partly codi fied exi sting custornary law that is 

binding on non-State parties tu the Convention. Moreover 

this exclusive approach thereby tends towards the instant 

creation of customary law approach. The International Court 

of Justice itself stated in the 1985 Judqment on the ocean 
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boundary between Libya and Malta that: 

"It is of course axiomatic that the 
rnethod of custorrary international 
law is to be looked for primarily 
in the actual practice and opinio 
juris cf States even though multi
laterêl conventions may have an im
portant role to play in recording and 
defining rules deriving from custom, 
or indee1 in developing them". 59 

The significance of thos~ new rules is they were delivered 

three years after the Convention was signed. Notwithstand-

ing the broad agreement on the Convention and the package 

deal, the Court stressed the importanceof State practice. 

As regards the archipelagic regirne, the provisions on 

transit passage were adopted only after long and ex-

haustive negotiations. The extension of territorial waters 

as reflected ln a twelve mile terri torial sea and t·1e archi-

pelagie regime was accepted on the basis that transit pas-

sage for ships and aircraft would be retained as of right. 

This new concept sought to preserve as far as possible free-

dom of navigation and overflight which followed from the 

previous status of those waters as high se as .. frorn this com-

promise, there was little dissent but grudging acceptdnce on 

the part of sorne straits and archipelagic States involved. 

This consensus cannot necessarily be taken as broad inter-

vention support for the concept. In this regard it has been 

pointed out: 
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"That the consensus favouring the in
clusions of a particular rule as a part 
of the overall package may mask opposit
ion to the rule taken by itself. A 
number of provisions in the area of the 
more traditional law of the sea, as weIl 
as acceptance of compulsory judicial and 
arbitral scttlement, were, for example, 
concessions by developing States ta which 
acceptance of the deep sea-bed regime was 
a necessary counterweight. Paradoxically, 
the attempt at consensus may, in the event, 
have hindered the devclopment of custom
ary international law in sorne cases".60 

While acceptin~ the observations as regards the role of 

consensus vis-à-vis the provisions of the Convention, its 

role complicates rather than hinders the development of 

customary international law. For whlle it is difficult to 

ascribe positions to States on the basis of a consensus ap-

proach, it only serves to re-emphasize the inportance of 

State practice. Ultimately,it is the actions and reactions 

of States over a period of time toward each other that de-

termines whether a treaty provision has acquired customary 

law status. The broad support for the archipelagic regime 

was only attained when the impasse between the unimpeded 

transit passage demanded by the United States and the Soviet 

Union, and the increased regulatory powers on transit pas-

sage for coastal States sought by Indonesia among others, 

was broken. It was not until this had been finalized that 

the States directly affected, acted. 
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As seen earlier, six States claiming archipelagic 

status have enaeted legislation reflecting in broad Lerms 

the archipelagie provision of the Convention. There has 

been no adverse rea~tion. On 10 March 1983 President 

Reagan issued a statement:m the United States Ocean Policy in 

which he stated that: 

"The United States is prepared to accept 
and act in aecordanee with the balance 
of interests relating to tradi tional ü:;
sues of the oceans such as navigation 
and overflight. In this respect, the 
united States will recognize the rights 
of other States in the waters off their 
coasts, as reflected in the Convention, 
so long as the rights and freedoms of 
the United States and others under lnter
national law are recognized by such coast
al States". 61 

The Reagan Poliey elearly indieated that the United States, 

at least as a non-party,was prepared to accept the archi-

pelagie regime. However this ln itself does not suggest it 

was part of customary law. The statement did not admit the 

archipelagic regime was binding as sueh but rather that the 

United States was prepared ta aecept it in return for translt 

passage negotiated under the Convention. 

The status then of the archipelagic regime in custom-

ary international law is not as yet settled. It is in the 

process of becoming part of that body of rules. While the 

States directly affeeted have acted to implement the pro-

visions of the archipelagic regime, tpere is as yet little 
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con crete evidence to suggest it is binding as a customary 

rule of international law. 

At the same time it has progressed far beyond the 

position it occupied on the eve of UNCLOS III. It has meta-

morphosized into a special regime under the Convention. 

States directly affected have enacted leglslation. It has 

broad support in the lnternational community. However the 

process described by the International Court of Justice by 

which the continental shelf became part of customary inter-

national law does not guite eguate with the present case. 

The following remarks on State practice by the Court seem 

apposite: 

"Although the passage of only a short 
period of time i8 not necessarily,or 
of itself, a bar ta the formation of a 
new rule of customary international law 
on the basis of what was a purely con
ventional rule, an lndispensable regulre
ment would be that within the per~od in 
question, short though lt might be, 
State practlce, lncluding that of States 
whose interests are specially affected 
should have been extensive and virtually 
unlform ln the sense of the provlslon in
voked; - and should moreover have occurred 
ln such a-way te show a general recognition 
that a rule of law 01 lega] obllgation is 
invoked". (emphasis added). 

In the present case, the archlpelaglc regime has generally 

elicited little comment or action from States apart from the 

regulations that led to its incorporation in the Convention. 

Further the binding aspect of the regime remains an open 

question. What wlll probably confirm its statu5 as part of 

customary international law is the effluxion of time and 

further development of State practlce. 
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CHAPTER III 

THE ARCHIPELAGIC REGIME AND THE CHICAGO CONVENTION 

]. The Legal Status of the Airspace above Archipelagic lvaters 

The legal status (Jf the airspace above archipelagic 

waters represents an important and novel aspect of developing 

international law as it establishes another legal reqime in 

the airspace above the terri torial waters of archipelagic 

States. Gl.ven the s':)cclalizeû nature of this regime, 

it has 50r.le bearing on certain assUf.1ptions underlyin<] the 

Chicago Convention. 

The Chica00 Convention recognizes two legal reglmes ln 

airspace: the exercise of "complete and exclusive sovereignty" 

in the airspace alJove the territory of aState includinCJ its 

territorial waters, and the freedom of flight over the high 

seas". This is an implication that flows from the first pro-

position and is borne out by Article 12, concerning the flight 

and maneouvre of aircraft, which states in part as follows: 

"Over the high seas the rules in force shall 
be those established under this Convention". 

The parties to the Chicago Convention conceded regulatory 

powers in this area to the Council of the International Civil 

Aviation Organization (ICAO), pursuant ta Article 37 para-

graph (c), Article 54 paragraph (1) and Article 90 of the 
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Chicago Convention. The 1958 Geneva Convention on the 

Territorlal Sea and Contiguous Zone by Article 2 provided 

that freedom of the high seas comprised, inter alia, the 

freedom to fly over the high seas which was incorporated in 

Article 87 of the Convention. 

Articles land 2 of the Chicago Convention provide 

as follows: 

Article l 
"The con tractlng Sta tes recogni se tha t 
every State has complete anG exclusive 
soveT'~ignty over the airspace ùbovc-rrs 
territory. 

Artlclc 2 
For the purposes of thjs Convention the 
terrltory of aState shall be deemed to 
be the land areas and territorlal waters 
adjacent thereto under the sovereignty, 
protectlon or mandate of such State". 
(emphasls added) . 

These provisions were interpreted br' one leading publicist 

of international air law as follows: 

"Sinee the airspace above the terri torial 
sea is wholly assimilated to the airspace 
above the territory, the novements of alr
craft (fliqht, take-off and landing) in 
both spaces are subJect to identical con
ditions. Aircraft do not enjoy in the air
space above the terrltorlal sea, the right 
of innocent passage enjoyed by ships in the 
territorial sea itself".l 

The provisions concernlng sovereignty are basic to the Chicago 

Convention and they permeate the articles which concern the 

movement of aircraft and the obligations of the parties to 

the Con'lent ion. 
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Thus the Chicago Convention does not apply by virtue of 

Article 3 paragraph (a) to State aircraft. These are air

craft used in military, custo~s and police services2 which 

represent the enforcement powers of a State, a vital aspect 

of sovereignty. State aircraft in turn are prohibited from 

overflight of foreign territory without authorization. 3 

As regards overflight or transit flight by civil air-

craft, ArtIcles 5 and 6 which deal with non-scheduled and 

scheduled services respectively,remain subject to conditions 

that leave the State to be overflown wi th final approval. 

Paragraph l of Article 5 makes non-scheduled flight "sub-

ject to the observance of the terrns of this Convention" and 

"subject the right of the State flown over to require landing", 

and Article 6 makes reference ta "except \Jith the specIal 

permission or other authorization of that State ... ". 

Further indications of sovereignty appear in Articles 

8 and 9 concerninq military aircraft and the establishment of 

prohibited areas respectively. This latter provision will be 

considered more fully when transit passage through and over 

archipelagic waters is discussed. Both Articles 9 and 10, 

which concern war and emergency conditions, authorise the 

suspension of flight under certain conditions. 

Article Il concerns the applicability of air regul-

atlons. The State has the power to apply its laws on de-
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parture from and admission to i ts terri tory to "aireraft 

engaged in international air navigation or to the operation 

and navigation of sueh aireraft within its territoryll. This 

is made subje et to the non-discrimina tory appliea tion of sl1eh 

laws and Il subject to the provi s~dns of this Convention". 

States undertake to enact measures relating to the 

flight and maneuvre of airer3~t in Article 12. Uniformi ty 

wi th standards established under the Chicago Convention is sought 

but not made mandatory. The significance of this provision 

lies in the mandatory applicat~on of these rules "established 

from time to time uncler this Convent~on" over the high seas. 

Article 38 t~len allows States to file differences to stancl-

ards established by ICAO. 

These provisions reflect the basic intent~on "that 

international clvil aviation may be developed in a safe and 

orderly manner and that international transport services may 

be established on the basis of equali ty of opportuni ty ... Il 

consistent with the reservation to the: state of its sovereign 

powers to safeguard its basic interests. 

Under the Convention, the status of archipelagie 

waters is described in Article 49 which states: 

1. The sovereignty of an archipelagic State 
extends to the waters enclosed by the archi
pelagie base lines drawn in accordance wi th 
article 47, described as archipelag~c waters, 
regardless of their depth or distance from 
the coast. 
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2. This sovereignty extends to the air
space over the archipelagic waters, as 
weIl as to their bed and subsoil, and 
the resources contained therein. 
3. This sovereignty is exercised subject 
to this Part. 
4. !he regime of archipelagic sealanes 
paS!3age established in this Part shall 
nnt in other respects affect the status 
of the archipelagic waters, including 
the sealanes, or the exercise by the 
archipelagic State of its sovereignty 
over such waters and their airspace, 
bed and SUbSOll and the resources cont
ained therein". (emphasis added) . 

There are therefore three aspects to the sovereignty con-

ferred by Article 49. First, i t protects the poli tical in-

terests of archipelagic States by consolidating terri torial 

unit y and therefore security.4 In this regard it encloses 

areas of water that were previously high seas. Second, it 

safeguacds their econoMic interests by entitling them to 

sove reign rights to the resources of the sea, the sea-bed and 

the subsoil thereof. 5 Third, it makes such sovereignty sub-

ject to the innocent passage established by Article 52 and 

the regime of archipelagic sealanes passage that is set out 

in Article 53 and Articles 39, 40, 42 and 44 which apply 

mutatis mutandis to archipelagic sealanes passage by virtue 

of Article 54. 

Article 53 paragraph 3 defines archipelagic sealanes 

passage as follows: 
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"Archipelagic sealanes passage means the 
exercise in accordance with this Convention 
of the rights of navigation and overflight 
in the normal mode solely for the purpose of 
continuous, expeditious and unobstructed 
transit between one part of the high seas or 
exclusive economic zone and another part of 
the high seas not an exclusive economic zone". 
(emphasis added). 

Paragraph 2 confers this right on aIl shiPs and aircraft. 

This right of archipela~ic sealanes passage is the crucial 

distinction between the nature of the territorial sea and 

archipelagic waters. The former only concedes a right of 

innocent passage by Article 17 that differs from archipelagic 

sealanes passage in three important respects: it only applies 

h ' 6 to s lpS; it has a broader application in that it may in-

clude proceeding to or from internaI waters and stopping and 

anchoring subject to ~ertain conditions;7 and it may be 

temporarily suspended for securi ty reasons. 8 Mos t importantly, 

the abuse of innocent passage allows the coastal State to take 

unilateral action pursuant to Articles 25 and 3D, 

Transit passage as detailed in Article 39 separates flag State 

duties and State of registry duties from transit passage rights9 

and contravention of the fOnTer does not result in suspension of passage. 

In a study by the Secretariat of ICAO, titled "United 

Nations Convention on the Law of the Sea - Implications, if 

any for the application of the Chicago Convention, its Annexes 

and other international air law instruments", 10 the pro-
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visions of the C0nvention were considered. It was prepared 

in response ta the directives of the twen ty-fifth session of 

the ICAO Legal Cornmittee. The effect of the Convention on the 

Chicago Convention was analysed and the result presented for 

discussion at the twenty-sixth session of the ICAO Legal Com-

mittee in 1987. In considering the issue of archipelagic 

waters, the study concluded that 

"Wi thout any need for a textual amendmen t 
of the Chicago Convention, i ts Article 2 
will have ta read as meaning that a ter
ritory of aState shall be the land areas, 
territorial sea adjacent thereto and its 
archipelagic waters" .11 

This view was shared!:'y Sir Arnold Kean, the Rapporteur ap-

pointed to consider the study and the responses to it. In 

his report he observed that: 

"Articles 1 and 2 already recogni ze the 
sovereignty of States o';er the airspace 
above the territorial sea. These pro
visions of UNCLO~ can be accommodated 
by the Chicago Convention as i t 5 tands 
wi thout need for i t to be amended" .12 

The Rapporteur had conun~n ted earlier on ArticJ e 2 as follows: 

"The Convention does not specify the 
extent of those waters but leaves it to 
be determined by general international 
law. The resulting flexibility is such 
that an amendement of the Chicago Con
vention will not be necessary in order 
te take account of the provisions of 
UNCLOS as to the exten t of the te rri tor
ial sea" .13 
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Sorne thirty-eight States and two international or-

o 0 14 d dt ICAO' t f h gan~zat~ons respon e 0 s reques or comment on t e 

study. Pakistan was the one of two States to raise the question of 

arnendrnent. 15 This related particularly to Article 2, Pakistan 

pointing out th:it if archipelagic waters fell within tl"e tenns of 

that provision, then an archipelagic State must have "complete 

and exclusi v€ sovereignty over the airspacf.:: above i ts ter-

ritory" as set out in Article 1 of the Chicago Convention. 

Pakistan conc]uùed: 

"It is therefore for consideration whether 
the concept of sovereignty of State over 
its territory çiven in the Chicago Con
vention requires sorne adjustment in view 
of the new regime of archipelagic \laters 
and restricted sovereignty over its air
space introduced under the Convention" .16 

Canada suggested that an interpretive declaration might be re-

guired to clarify the fact that the airspace over archipelagic 

waters was subject ta the sarne sovereignty exerc~sed by the 

1 S 0 abo 0 0 l 17 0 h d h coasta .. tate over auspace ve terr~tona waters. Egypt w~s e to ave 

the issue of archipelagoes referred to the Legal Com~ittee for 

further detailed study.18 The Philippines reaffirrned in the 

strongest terrns the sovereignty of the archipelagic State over 

its archipelagic waters and adjacent territorial sea. l9 Both 

Turkey and Brazil declined to accept a twelve mile territorial 

sea for reasons of national policy and claimed it was not part 

of customary internatjonal law. Turkey stated that: 
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"i t is not possible to speak of a rule of 
customary international law in cases where 
the application of such a rule constitutes 
an abuse of right". 20 

Brazil on the other hand asserted that i ts claim to a hm 

hundred mile territorial sea "was established in accordance 

wi th international law". 21 

In his report, the Rapporteur in discussing the dif-

ficult question of which parts of the Convention reflected 

customary international law opined that: 

"It wou1d not serve any useful purpose for 
the Sub-Committee or for the Legal Com-
mi ttee to a t tempt to de termine this general 
question for itself without regard to matters 
other than civil aviation. For this reason, 
if the Legal Committee is to continue to ex
amine UNCLOS, it might be advisable for it to 
consider the text of UNCLOS and, without tak
ing a posltlon on the difficult question how 
far it is or may become bindlng customary law, 
to examine the impllcations of those pro
visions for the Chicago Convention". 
(emphasis addeù) .22 

The Rapporteur then endorsed the observations by the Federal 

Republic of Germany to the following effect: 

" ... at least at the present time the Legal 
Committee could restrict its activitles to an 
exact indication of the present implications 
of the Convention on the Law of the Sea 
relatlve to air law, adding the 1egal 
opinion of the Commlttee in the few cases 
where this is ne cessary Il .23 

The observations bl' the Federal Republic of Germany, wi th 

respect, differ slightly fran the Rapporteur' s own observations. They 

open with "Since an amendment to the Chicago Convention is not 

considered to be necessary" which when read wi th the rest of 
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the sentence suggest that the Federal Republic was referrin:J to 

those parts of the Convention which reflect customary inter

national law. This is supported by the fact that the Federal 

Republic of Germany was one of the leading economic powers that 

declined to sign the Convention. 

While acknov,ledging the validi ty of observations by 

Czechoslovakia, that the implications of the Convention for 

the Chicago Convention "cannot be defini tely considered now 

24 because the Convention has not entered into force", the issue 

of State sovereignty needs to be considered more closely. 

This is because of the manner in which aspects of sovereignty 

have been both diwinished and extended in archipelagic waters, 

straits used for international navigation, the contiguous zone 

and the exclusive economic zone. In this regard the following 

observations made in relation to the need for changes to the 

Chicago Convention ta reflect technological change seem ap-

posite: 

"A preliminary inquiry in ta the Chicago 
CO~Jention reveals that sorne of its basic 
premises have undergone change. Even the 
basic postulates of national economy and 
security, o~ which the Convention is 
primarily based, are increasingly being 
recognized as interdependent entities en
compassing interests in the world com
muni ty at large". 25 

Thus the principle of complete and exclusive sovereignty over 

the airspace above national territory no longer appears valid 

for a certain number of States. At the sarne time there has 
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been a general extension of control by the State beyond ter-

ritorial States as reflected in the contiguous and exclusive 

economic zones. Paradoxically, both developments represent 

attempts to harmonize State interests with those of the inter-

national community. 

As discussed in Chapter II, the archipelagic regime 

balanced the soverlügnty of archipelagic States wi th the 

regime of arehipelagie sealanes passage for aircraft and ships. 

This in effect preserved rights that had previously existed 

when archipelagic waters were part of the regime of the high 

seas. However i t also derogated from the concept of sovereignty 

as set out in Article 1 of the Chicago Convention. 

First, a band of water dissecting archipelagic waters 

is established by Article 53 paragraph 4. Consisting of sea-

Ianes and air routes that "shall traverse the archipelagic 

waters and the adjacent territorial sea and shall incIud~ aIl 

normal passage routes and as routes for international navigation 

or overflight". Over these waters Article 39 paragraph 3 pro-

vides that aireraft jn transit passage shall follow the Rules 

of the Air established by ICAO. 

This has obvious implications for Article Il of the 

Chicago Convention. It provides for the application of national 

air regulations concerning admission and departure from 

national airspace,as weIl as the operation and navigation of 
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foreign aircraft while within the territory of a State. The 

regime of archipelagic sealanes passage will prevail over such 

a provision which now becomes subject to the Rules of the Air. 

The mandatory application of the Rules of the Air 

over archipelagic sealanes passage has two important con

sequences. First, it extends the geographical application of 

the rules to areas that fa Il within the sovereignty of an 

archipelagic State. The terms of Article 12 of the Chicago 

Convention are altered by virtue of Article 39 paragraph 3(a) 

of the Convention. Second, the righ t to file a difference to 

the Standards established by ICAO that is mnferred by Article 

38 of the Chicaao Conventlon is rendered of null effect. The 

ICAO study and the report of the Rapporteur focused attention 

on the compatibility of "archipelagic waters" with the phrase 

"territorial waters" set out in Article 2. Be that as it rnay, 

the effect of the archipelagic regime on general and specific aspects 

of sovereignty is fundamental in nature. It removes the power 

to regulate and the discretion to take certain actions that i5 

concommittant with the exercise of sovereignty. 

Thus while Article 49 paragraph (4) states that archi

pelagie sealanes passage "shall not in other respects affect 

the status of the archipelagic waters ... or the exercise by the 

archipelagic States of its sovereignty over such waters and 

their airspace" 1 it still represents a signlficant diminution 
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of sovereignty in areas where it applies. The discretion 

that archipelagic States retain appears to relate only to 

the designation of senlanes and air routes by Article 53 

paragraph 1. 

One of the most significant features of archipelagic 

sealanes passage is that it cannot be suspended. This has 

obvious implications for the power to declare prohibited 

areas in Article 9 and the war and €mergency conditions of 

Article 89 that free States from the amblt of the Chicago 

Convention. 

Discussion of the reqime applying over archipelagic 

sealanes and air routes has tended to obscure the fact that, 

over archipelagic waters outslde the transIt reqime, archi-

pelagie States retain tull soverelqnty. Moreover, wlthln 

archipelaglc sealanes reglme, archlpelag~c States contInue 

to exercise rlqhts over such "waters and their alrspace, bed 

and subsoil, and the resources contalned thereln". But this 

cannot ln any way hamper the transit regime which thus re-

moves any effective regulation in that area. 

Under the archipelagic regime, the extension of 

sovereignty over archipelagic waters and airspace outside the 

regime of archipelagic sealanes passage 1S an important de-

velopment. In these are as the archipelagic State now ex-

ercises sovereignty akin ta that over the territorial sea. 
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This reduces the areas of airs pace subject to mandatory 

application of the Rules of the Air under the Chicago Con

vention. Consequently, it allows archipelagic States to 

file differences to those Rules under Article 38 of the 

Chicago Convention. Given that the regime of archipelagic 

sealanes passage applies to only a small proportion of the 

waters and airspace of archipelagic waters, this signific

ant extension of sovereignty may have influenced the con

clusion of the ICAO study. The dininution in sovereignty 

over archipelagic sealanes passage was seen as a very speclal 

solution to the special problems posed by the need to pre

serve freedom of navigat~on and overflight. However, as has 

been pointed out, regardless of the relatively limited ap

plication of archipelagic sealanes passage, its significance 

lies in the manner in which it has affected archipelagic 

sovereignty and entrenched transit passage. 

The status of alrspace over archipelagic waters can 

perhaps be better considered in re~ation to the contiguous 

zone and the exclusive economic zone (EEZ). The relevance 

of both for archipelagic airspace lies in the fact that an 

integrated approach (the "package deal") was taken to re

solving these issues in UNCLOS III in a manner acceptable to 

various competing interests. 
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Article 33 of the Convention provides that a coastal 

State may exercise control in a zone contiguous to its ter-

ritorial sea. This provision was first incorporated in the 

1958 Geneva Convention on the Territorial Sea and Contiguous 

Zone. Coastal State control is limitcd to preventing contra-

vention of customs, fiscal, immigration or security laws 

within its territory or territorial sea. 26 The coastal State 

may also punish infringements of laws committed within its 

. .. 1 27 terrltory or terrItorla sea. The contiguous zone extends 

up to twenty-four miles from the basellnes from WhlCh the ter-

. . l' d 28 rltorla sea lS measure . 

The ICAO study concluded that: 

IIThe formulation of thlS provIsion would 
not rule out an actIon against a foreign 
aircraft (hydroplane) on the surface of 
the waters wlthln the contlguous or, even 
interception of sueh an aIrcraft in fllght 
ln that zone ... "29 

The study quallf~ed thlS concluslon by pointlng out that the 

Council of ICAO had stated that "lntert:eptions of CiVIl air-

craft are, 
,,30 

in aIl cases, potentlally hazardolls. The study 

concluded that as the control exercised was not sovereign It: 

IIwould be hardly Justified if it were to 
take a forcible action against a civil 
aircraft in flight over the contlguous 
zone for any of the reasons stipulated 
in the Convention ... "32 

However, Article 33 paragraph l(b) refers to lIinfringements" 

commjtted within the territory or the territorial sea which 
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would give the coastal State the right to punish infringe-

ments committed within jurisdiction. 33 This control 

is quite clearly short of sovereignty, Articles land 2 of 

the Chicago Convention stipulating the limits of State 

sovereignty over the airspace. Under the Convention, the 

contiguous zone is no longer considered part of the h1gh seas 

but the regime which applies would appear to be that of the 

3EZ. Th1S follows from the provis1ons al Art1cles 55 

and 86 of the Convention. Article 55 states that Lhe ~EZ 1S 

an "area beyond and adJacent to the territorial sea ••. " which 

would include the cont1guous zone. Article 86 then sets out 

the applIcation of Part VII (High Seas) and omlts any refer-

ence to the contlguous zone. The 1nference can thus be drawn 

that the contiguous zone is part of the EEZ. 

The EEZ extends up to two hundredrules from the base-

lines from which the breadth of the terrItorIal sea 1S meas-

34 ured. Article 55 provides that: 

"The exclusive economlC zone is an area 
beyond and adjacent to the terrItorial 
sea, subJect to the spec1fic legal 
regime established in this Part, under 
which the rights and jurisdIction of the 
COastal State and the rights and free
doms of other States are governed by 
the relevant provisions of this Convention". 

Article 58 paragraph l provides for freeoom of navigation and 

overfli~ht "subJect to the relevant provision of this Con-

ventlon". ThIS is done by incorporating "the freedorn re-
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ferred to in Article 87 of navigation and overflight". 

Article 58 paragraph 2 then applies Articles 88 to 115 and 

"other pertinent rules of international law" to the EEZ "in 

50 far as the y are not incompatible wlth this Part". Para-

graph 3 Obliges States to have regard for the rights and 

duties of the eoastal State. 

The freedom of navigation and overfliqht is to be 

considered with Artlc19s 56 and 60. Artlcle 56 paragraph lia) 

provides that a coastal State has "sovereign rights" for the 

exploration of resources ln the waters, sea-bed and subsoil 

of the EEZ. It aiso has "jurisdlction" wlth regard to the 

establishment and use of artIfIcial Islands,35 Installations 

36 and structures; mnrIne SCIence research; and protectlon of 

h 
. . 37 t e marlne enVIronment. In exercisIng lts rIqhts and duties 

ln the EEZ, the coastal State ls obliqed ta have regard for 

38 the rlqhts and dut les of other States. Thls lncludes the 

right of navIgation and ovprfllght provided ln Artlcle 58. 

ArtIClE" f,O expands on Artlcle 51) paraqraph 1 (b) (i) by 

definlnc the rights of coastai States regardlng artlfical 

Islands, installations and structures in the EEZ. It has the 

exclusive rlght to conduct, authorise and regulate the "con

struction, operation and use of": artificial islandsi 39 in

stallations and structures for the purposes of Article 56;40 
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and installations and structures WhlCh rnay interfere with the 

exercise of the rights of the coastal State in the EEZ. 41 

In relation to these artificial structures the coastal State 

has "exclusive jurisdiction" including jurisdiction over 

customs, fiscal, health, safety and immigration laws. 42 

Article 60 paragraph 4 then provides a coastal State rnay es-

tablish safety zones around such structures for the safety of 

both nav1gation and those structures. Only 5hips are obliged 

43 to respect these safety zones. 

Freedorn of navigation and overflight in the EEZ is 

tl f l 'f d b A '1 56 and 60. 44 Th h f lere ore qua 1 le y rtlc es e rlg ts 0 

an alrcraft or vessel would largely depend on the activity ln 

45 WhlCh It was enqaged. Thus a coastal State might be Justif-

ied ln enqulring about overfliqht of an aircraft e~gaged in 

the exploration of its resources in the EEZ. 46 Furtherrnore, 

there i5 no equ1valent prov1sion to ArtIcle 39 paragraph 3(a} 

that makes transIt passage over arch1pelagic waters subject 

to the rnandatory application of the Rules of the Air. 47 

There 15 therefore no clea r irdication of whether the Rules 

of the Air apply mandatorily or whether coastal States rnay 

file differences. 48 In this regard the ICAO study concluded 

that: 

"The status of the airs?ace over the 
EEZ must be clarified by an inter
pretation in order to understand the 
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possible implica~ion of this profound 
development of international law of the 
sea for the instruments of internationaJ 
air law." 49 

Severa! States expressly supported this approach in their 

50 responses Lo the ICAO study. Other States wanted the mat-

ter to be studied further. 5l 

Canada in its response observed: 

"It is perhaps oversLatlng the situation 
in paragraph Il.7 to say that the 
coastal State has no jurisdiction in the 
airspace over artiflcial islands, in
stallations and structures in the ex
clusive econornic zone. In practical 
terms, if the coastal State has ex
clusive jurisdiction with respect to 
airports or heliports const~ucted on in
stallations in the EEZ, sorne control 
withln approach alrspace is necessary 
for· he coastal State".52 

The Canadian r~sponse then went on to comment on the ICA0 

study proposaI to define the status of the airspace OVer the 

EEZ. It stated that 

" ... it might be easier to cornply to 
reach a decision as to which Rules of 
the Air should apply in the EEZ rather 
than attempt to define elther the 
status of the airspace under EEZ or 
the status of the EEZ itself ... Any 
atternpt to equate the status of the 
EEZ ta the high seas may meet with 
substantlal oppositlon".53 

This is because many States clairnlng EEZ appear to interpret 

their rights broadly and are interested in minimising navig-

ation rights in their LEZ. As to control over aireraft, 
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Canada pointed out that the coastal State wou1d probably 

exercise control over aircraft engaged in the exploration of 

natural resources in the EEZ. 55 

Against these considerations, the right of over-

flight extant over the high seas does apply over the EEZ by 

virtue of Article 58 paragraph 1. Furthermore, Article 89 

which provides that "no State may va1idly purport to suhj~ct 

any part of the high se as to its sovereignty" applies by an 

application of Article 58 paragraph 2. Thus only 

. . h d S . h 56 soverelgn rlg ts are grante to tates ln t e EEZ. How-

ever, the applicatlon of the Rules of the Air remalns unre-

57 solved. As pointed out by Canada, any attempt to equate 

the EEZ with the hiqh seas would be opposed by many States 

notwithstanding the position taken by the United f'ates. 

That no agreement was reached on the status of the EEZ is 

reflected in Article 59. 58 This provides for confllcts 

between coastal States and other States to be resolved on 

"the basis of egui ty and in the llght of aIl relevant circum-

stances". 

What is clear is that there is a right of overflight 

in the EEZ. Egually, the rights granted to coastal States in 

the EEZ can be characterised as econornic rights relating to 

the resources in the zones rather than to the zone itse1f. 59 

This appears to have been stressed repeatedly during UNCLOS 
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111. 60 There is also the regirne of archipelagic sealanes 

passage itself which is relevant in this regard. The 

regime would be rendered ineffective if archipe1agic St~tes 

in particular were able to exercise and regulate control 

over transit passage in the EEZ which is restricted in 

certain areas over archipelagic waters. It is unlikely 

that the exercise of "sovereign righ ts" and "j urisdiction" 

by archipelagic States in the EEZ would be as substantive 

as its powers over archipelagic waters, over WhlCh it has 

sovereignty subject to the regime of archlpelagic sealanes 

passage. 

The relevance of the regime of the EEZ for the status 

of archipelagic waters lies in cla~ifying the extent of the 

powers of the archipelagic State. Thus while its capacity 

to regulate transit passage over archipelagic waters is lim-

ited, it i8 broader than that it could claim over the EEZ 

where the rlght of overfllght applies through that zone 

(subject to certain q~al1fications). Furthermore, ~hen 

seen as part of the integrated approach taken at UNCLOS Ill, 

the regime of archipelagic sealanes passaqe was safeguarded 

and the rights of coastal States in thE ~EZ recognized. 

Therefore, the extension of archlpelagic sovereignty was 

broadly consistent with the expansion of coastal State 

control over surroundinq waters. 

--
<L .. 
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( 

Thus the legal status of the airspace over archi-

pelagie waters is a hybrid. It consists of two regimes: 

one over archipelagic sealanes passage that is regulated by 

the Rules of the Airi and the other in which the archi-

pelagie State essentially enjoys complete sovereignty. 

The former was guaranteed in return for the recognition of 

the archipelagic regime and coastal State rights in the EEZ. 

It is the result of balancing State interests against the 

concerns of the international community but ~t has in turn 

fucused attention on the fundamental assumptions that 

underpin the Chicago Convention. Certa~nly the provisions 

of the Chicago Convention do not affect the diminution in 

) sovereignty over archipelagic sealanes passage and ne~ ther 

does the definition of territorial waters. Given these 

circumstances it is perhaps appropriate that ICAO consider 

amending the Chicago Convention to more accurately reflect 

the developments in international law that have occurred 

since 1944. 

1 

____________ 1 
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2. Rights of Innocent and Transit Passage 

The right of innocent passage of ships in the 

territorial sea was long part of customary international 

1aw before it was first codified in the 1958 Geneva 

Convention on the Territorial Sea and the Contiguous 

Zone. It was reincorporated, a1beit in more detailed 

61 form, as Articles 17 to 33. Transit passage ~p-

pears as a new concept in the Convention. It applies 

to straits used for int2rnational navigation and archi-

pelagie sealanes passage and consists of navigatlon 

and overflight "in the normal mode" for the sole pur-

pose of "continuous, expeditious and unobstructed 

transi t" between "one part of the hlgh seas or an ex-

clusive economic zone and another part of the hiqh Seas 

l . ." 62 or an exc USlve economlC zone . 
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Innocent passage on1y extends to ships as recognized 

in Article 17 of the Convention. This is reflected in the 

Chicago Convention: Artlcles 5 and 6 which relate to transit 

passage for non-scheduled and scheduled services respect-

ively attach conditions ta the granting of transit passage. 

Article 3 paragraph (c) prohibits overflight of aState by 

foreign State airera ft without prior authorization. In 

considering the right nf innocent passage in air law, S.F. 

Macbrayne stated as follows: 

"The theory of free transit with rights 
of self-preservation for the subjacent 
State was the theory that Fauch111e en
dedvoured to lmplant in the air. In 1906 
Professor Westlake took the stand that 
there was sovereignty ln the air but that, 
notwithstanding, there was also, as in the 
marginal sea, the right of innocent pas
sage. 
States completely discarded the theory of 
Fauchlile prlor to the outbreak of World 
War 1 and what rem~ins of Westlake's pro
position is sovereignty, complete and ab
solute, without the right of transit, un
less there be consent".63 

These observations accord with those of Professor John Cobb 

Cooper who said that: 

"International 1aw has never accepted the 
view that the right of passage through one 
part of the transport medlum automatically 
carries with it the rlght or passage through 
ther parts of the same medium. For example, 
even though the Tlght of aIl States to use 
the airspace over the high seas is univers
ally accepted, the right of each State to 
deny entry into its airspace of foreign air
craft approaching its shores has been equally 
accepted and enforced".64 
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Articles 5 and 6 of the Chicago Convention state: 

Article 5 
Each contracting State agrees that all 
aircraft of the other contracting States, 
be~ng aircraft not engaged in scheduled 
international alr services shall have 
the right, subject to the observance of 
the terms of thlS Conventlon, to make 
fl~ghts lnto or ~n translt non-stop 
across its terrltory and to make stops 
for non-traffic purposes wlthout the ne
cessity of obtaining prlor permission, 
and subject to the rlght of the State 
flown over to regulre landlng. Each 
contractlng State nevertheless reserves 
the right, for reasons of safety of flight, 
to requlre alrcraft deslrlng to proceed 
over regions WhlCh are lnaccessible or 
without adeguate air navlgation facilitles 
to further prescribed routes, or to obtain 
special permlssion for such fllghts. 

Such aircraft, lf engaged in the carriage 
of passengers, cargo, or mail for remuner
atlon or hire on other than scheduled 
services, shall also, subJect to the pro
visions of Artlcle 7, have the prlvilege 
of taklng on or dlscharging passengers, 
cargo, or mail, subJcct to the riqht of 
any State where such embarcatlon or dlS
charge takes place to lmpose such regulat
ions, condltlons or llmltatlons as lt may 
conslder deslrable. 

Article 6 
No scheduled international alr service may 
be operated over or lnto the territory of 
a contracting State, except with the special 
permisslon or other authorlzatlon of that 
State, and ln accordance wlth the terms of 
such permlssion or authorlzatlon". 
(emphasls added). 
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Article 53 paragraph 2 sets out the right of archi-

pelagie sealanes passage and provides: 

"Al: ships and aircraft enjoy the right 
of archipelagic sealanes passage in such 
seala~es and air routes". 

Paragraph 3 then defines archipelagic sealanes passage as 

follows: 

"Archipelagic sealanes passage means the 
exercise in accordance with this Convention 
of the rights of navigation and overflight 
in the normal mode solely for the purpose 
of continuous, expeditious and unobstructed 
transit between one part of the hIgh se as 
or exclusive economic zone and another part 
of the high seas or an exclusive economic 
zone" . 

Article 53 paragraph 2 entrenches such passage as a right 

which is further buttressed by Article 44 as follows: 

"States bordering straits shall not hamper 
tranSIt passage and shall give appropriate 
publicity to any danger to navigation or 
overflight within or nver the strait of 
which they have knowledge. There shall be 
no suspension of transIt passage 11 • 

(emphasis added). 

The relevant provisions of the ChIcago Convention are 

Article 3 paragraph (c), Articles 5 and 6. Article 3 para-

graph (c) states as follows: 

"No State aircraft of a contracting State 
shall fly over the territory of another 
State or land thereon without authorization 
by special agreement or otherwise, and in 
accordance with the terms thereof". 
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The implications of transit passage were referred to by 

h f h 1 · 65. t e Rapporteur 0 t e ICAO Lega Comm.l ttee. F.lrst, non-

scheduled services would enjoy the right of transit passage 

through territorial airspace independe~tly of Article 5 of 

the Chicago Convention. 66 Scheduled services would also en-

joy the same right without having to seek authorization 

pursuant to Article 6 of the Chicago Convention or pursuant 

6 ~ 
to the International Air Services Transit Agreement. . 

Third,the right of non-suspendable transit passage as pro-

vided by Article 44 of the Convention could not be affected 

by Article 89 of the Chicago Convention (relating to war and 

emergency conditions) .6& Finally, the right of archipelagic 

States to create restrlcted or proh~bited areas under 

Article 9 of the Chicago Convention could not be exercised 

6S 
50 dS to restrict or hamper transit passage. 

The archipelagic sealanes passage regime leaves llttle dis-

cretion to the archipelagic State. Article 39 paragraph 3(a) 

provides that the Rules of the Air established by ICAO are 

to apply in transit passage to civil aircraft; State air-

craft "will norrnally comply with such safety measures ••. ". 

This removes any discretion it possessed under Articles 5 

and 6 of the Chicago Convention. Furthermore the absence of 

regulatory powers over aireraft in transit passage as compared 

with the provisions of Article 42 paragraph 1 of the Con-
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vention suggest that Article 39 paragraphs 1 and 3 encaps-

ulate the applicable regime. Article 42 paragraph l au thor

izes the State ta regulate aIl or any of the following: the 

safety of navigation; 70 the prevention of pollution by ap-

plying international regulations regarding the dlscharge of 

01' 1·, 71 the t' f f' h' by f' h' 1 7 L d preven lon 0 lS lng lS lr.g vesse s; an 

loading or unloading any commodity, currency or persan in 

contravention of customs, fiscal, immigration or sanitary 

73 
laws. These regulatory powers only r21ate to ships. 

The extent of the archipelagic State's discretion 

appears ta be as set out in Article 53 paragraph l 

which statss: 

"An archipelagj c State may designate sea
lanes and air routes thereabove, SUl table 
for the continuous and expeditious passage 
of foreign ships and aircraft throush or 
over its archipelagic waters and the ad
jacent territorial sea". 

However this discret ion is limited and the rnandatory aspect 

of the regime is further reflected in Article 53 paragraph 12 

which states: 

"If an archipelagic State does not de
signate sealanes or air routes, the right 
of archipelagic sea1anes passage may be 
exercised through the routes normally 
used for international navigation". 

This prevents any archipelagic State from frustrating the 

regime of transit passage by refusing to act under Article 53 

paragraph 1. 
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Article 53 paragraph 4 then describes the course 

of archipelagic sealanes and air routes stating in part that: 

"Such sealanes and alr routes shall traverse 
the archipelagic waters and the adjacent 
territorial sea and shall include aIl normal 
passage route~ u5ed ~s routes for inter
national navigation or overflight through or 
over archipelagic waters ... ". 

Therefore the archlpelagic regime not only establishes a 

legal regime that a~plies in specifie areas of archipelagic 

waters and varies from that pertaining to the alrspace above 

territorial waters, it also creates rlghts of transit pas-

sage over the adJacent territorial sea. While this is of 

course a geograph~cal necessity to glve effect to archi-

pelagic sealanes passage, it places the territorial sea of 

archipelagic States in a separa te category from that of the 

coastal States. This represents perhaps one of the most ob-

vious modificatIons of the exerCIse of sovereignty in Article 

1 of the Chicago ConventIon. 

Article 53 paragraph 5 delimits the course sealanes 

and air routes are to take by lia series of continuous axis 

lines from the entry points of passage routes to the exit 

points." It also prescribes conditions for transit passage 

by obliging ships and aircraft not to "deviate more than 

twenty-five nautical mlles to either side of such axis 1ines 

during passage". This is subject to a provlso: 
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"that such ships and aircraft sha11 
not navigate c10ser to the coasts th an 
10 per cent of the distance between the 
nearest points in is1ands bordering the 
sealane". (emphasis added). 

The omission of a reference to "air route" at the end of 

the proviso complicates the ~uestion of whether it app1ies 

, f' h '1 74 h " h b to alrcra t ln t e alr ane. T e omlsslon rnay ave een an 

oversight given that the provision appears to conternplate aircraft 

by first referring to "sea1anes and air routes" and then to 

"ships and aircraft in archipelagic sea1anes passage". 

Paragraphs 6 to 10 of Article 53 only make reference 

to ships in sealanes. It would therefore appear that the 

prescription of traffic separation schemes by archipelagic 

l , ,75 1 States only app les to ShlpS. However the Nether ands, ln 

its response to the ICAO study on t~is issue stated that: 

"In the system of navigation of regu1ations 
on archipelagoes and the navigation through 
and overfliqht OVer archipelaqlC sealanes, 
the regulatlons on navlgatLon and overflight 
have been drafted, without much consideration 
for the dlfference between navigation and 
overflight".76 

There is little support in the text for such an interpretation. 

Paragraphs l to 5 of Article 5 refer to "sea1anes and ai~ 

routes" which suggests the omission of air routes fronl 

paragraphs 6 to 10. The ICAO study noted that: 

"for pure1y practical reasons of co
ordination the archipelagic States would 
present their proposaIs on air routes to 
the Regional Air Navigation Conference 
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for inclusion into the appropriate Regional 
Air Navigation Plan for eventual approval by 
the ICAO Council".77 

The duties of ships and aireraft in transit through 

and over archipelagic sealanes passage are governed by 

Article 39. Paragraphs 1 and 3 provide as follows: 

"1. Ships and aireraft, while exercising 
the right of transi~ passage shall: 
(al proceed without delay through or 

over the straIt; 
(bl refrain from any threat of force 

against the soverelgnty, ter
ritorial IntegrIty or politieal 
independence of States borderlng 
the btrL,1 t, or ln an~' other manner 
in violation of the prineiples of 
inter .dtlonal law embodied in the 
Charter of the united Nations; 

(cl refrain from any aetIvitIes other 
than those incIdent to their normal 
modes of continuous and expedItious 
transit unless rendered necessary by 
force maieure or by dIstress: 

(dl eomply with other relevant provisions 
of thi sPart. 

2 ••• 

3. AIrcraft in transIt passage shall 
(al observe the Rules of the Air estabilshed 

by the InternatIonal CiVIl Aviation 
Organi zatlon as they apply ta Cl vi l 
aircraft; State aireraft will normally 
comply with such safety measures and will 
at aIl times operate with due regard f,r 
the safety of navigation; 

(b) at aIl times monitor the radio frequency 
asslgned by the competent Internationally 
designated aIr traffic control authorlty 
or the appropriate international dIS
tress radio frequeney". 
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First,the provisions set out in paragraph 1 detai1 general 

duties that are to apply genera1ly to ships and aireraft in 

transi t passage. This contrasts wi th references to "impose 

such regulations, conditions or limitations as it may con-

sider desirable" in the second paragraph of Artiele 5 of the 

Chicago Convention~ and the phrase "exeept with the special 

permission or other authorization of that State .•• " ,in Art. 6. 

Similar conditions apply to transit passage of State air

eraft in Article 3 paragraph (e). 

Having set out the general duties in paragraph l, 

paragraph 3 of Article 53 then sets out specifie obligations 

for aircraft in transit passage. Mandatory observation is 

required of the Rules of the Air established by ICAO. State 

aircraft are required to "normally comply wi th such measures 

and wl11 at aIl times operate with due regard for the safety 

of navigation". The latter part of the formulation applying 

to State aircraft is modelled after Article 3 paragraph (d) .78 

The second dut y concerns the continuous monitoring of 

the radio frequency "assigned by the competent internationally 

designated air traffic control authority or the appropriate 

international distress radio frequeney". Under Standard 

3.6.5.1 of the Rules of the Air this dut Y is set out in part 

as fo11ows: 
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"An aireraft operated as a controlled flight 
shall maintain continuous listening watch on 
the appropriate radio frequency of, and es
tablish two-way communication as neeessary 
with the appropriate air traffie control unit ••• " 

The ICAO study eoncluded that: 

"Since the dut y to rnaintain continuous listen
ing wateh of the ATC frequency applies, under 
Annex 2, only to controlled flights, it must 
be concluded that in view of Article 39, para
graph 3 of the U.N. Convention no uncontro11ed 
flights are conternp1ated for transit passage 
over st~aits used for international navig
ation".79 

However this appears to be at odds with the provisions of 

Article 39 paragraph 3(b). As this obligation is lJ1c1ependent ot 

that in paragraph 3(b). To construe such a limitation would 

in any case be inconsistelif with the right of transit passage 

whieh app: ies to ships and ai '.:"craft without apparent qualification. 

The Netherlands raised this issue and eited Standards 

4.7 and 5.3.2 of the Rules of the Air which refer to uneont-
8(1 .81 

rolled (VFR ' and IFR ) f1ights: 

"wi thJ.n or into areas, or alonq routes, de
signated by the appropriate ATS authority 
in accordance with 3.3.1.1.2.l.c) or d)11.82 

Standard 3.3.1.1.2.1. c) and d) eontain standards relating to 

the requirernents to subrnit a flight plan to be submitted prior 

to: 

"e) any flight wi thin or into designa ted areas, 
or along desJ.gnated routes, when 50 required 
by the appropriate ATS authority to facil
itate the provision of flight information, 
a1ertinq search and rescue operations; 
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d) any flight within or into designated 
areas , or along designated routes, when 
so required by the appropriate ATS au thor-
ity to facilitate co-ordination with ap
Eropriate military units or with air traf-
fic serJices units in adJacent States in 
order cO avoid the possible need for inter
C"'Aijl:l0n for the purpose of identification; ••• " 
(emphasis added). 

Accordingly it asserted that Paragraph 3(b) of Article 53 ap-

plied to uncontrolled flights if the competent authority re-

quired a flight plan for the measures set out in Standard 

3.3.1.1.2.l.c) and d) respectively.83 

The Netherlands further submitted that Article 53 para-

graph 3(b) was not meant to be cumulative as maintained by the 

B~ ICAO study. The term "air traffic control authority» in the 

Convention was synonymous with the "appropriate ATS authority" 

in the Rules of the Air and Annex Il. 85 The dut y of aircraft 

to monitor the international emergency frequency was asserted 

by the Netherlands as "hardly a "firmly established practice"" (as 

maintained by ICAO) , SG The reference ta Annex 10, Volume II 

(in addition to the Rules of the Air) was incomplete as: 

"The standard applies only to aircraft 
"on long over-water flights over desig
nated areas over which the carriage of 
survival radio eguipment or emergency 
location beacon-alrcraft (ELBA) is re
quired". Such requirements for airera ft 
are based on ICAO Annex 6 (Operation of 
Aircraft) and refer ta aeroplanes used 
over routes on which they may be over 
water and at a certain distance away from 
land suitable for making an emergency 
landing".87 
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This distance varied from 740 km (400 nm) to 185 km (100 nm) 

d d d th f · f d . 88 an was epen ent on e type 0 alrcra t an operatl0n. 

The second point raised by the Netherlands on this 

issue was an exception clause in the standard that greatly 

diluted its effect. 89 It stated that: 

"except for those periods when aircraft 
are carrying out communications on other 
VHF channels or when airborne equipment 
limitations or cockpit duties do not per
mit simultaneous guardIng of two channels". 

Taking both factors into account the Netherlands concluded 

that: 

"The dut Y to monitor the international 
emergency frequency in accordance with 
Annex 10 is only applicable at a minimum 
distance of 185 km from land and is 
therefore not applicable to straits WhlCh 
are narrower than 24 n.m. 
Consequently, the dut y of the aircraft to 
monitor either one appears to be correct. 
The alternative of a listening watch on 
the internatIonal emergency frequency ap
pears to apply only ln the case of an un
controlled flight (VFR or IPR), for whieh 
a listening watch on an assigned ATS
frequeney is not required by the appropriate 
A'I'S authority (Annex 2 para.4.7 and 5.4.2)".90 

The Rapporteur in his report felt he was "not qualified to con-

sider such a technical matter, which is perhaps better dealt 

'th b h A' " "" 91 WI y t e Ir NavIgatl0n CoromIssl0n . He also drew a t-

tentiol1 to: 

"the comments of the Netherlands, which do not 
agree with the Secretariat's belief that 
UNCLOS is in error, or that "it is a firmly 
established practice that the aireraft must 
monitor the international emergency 
frequency"" .92 
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As regards the nature of the general duties set out 

in Article 53 paragraph l, those obligations are not linked 

93 to the right of transit passage. However it has been argued 

that: 

"Though Article 39 speaks of user duties, 
it necessarily imports coastal rights. 
It must be construed as allowing the 
coastal States a broad prescriptive and 
applicative competence with regard to 
transit passage unless we are to assume 
that the "dutles" are no more than moral 
imprecations".9 

The argument cont~nues as follows: 

"In order for passage to be "transit pas
sage", it must be effected without delay, 
not to be a "threat or use of force against 
the sovere~gnty, territorial integrity or 
political lndependence of States bJrder
ing straits ... and not "in any other manner 
in violation of the principles of lnter
national law" embodied in the Charter of 
the United Nations. Because these are 
legal duties and hence requlre characterist
ics that the coastal State must assess 
"transit passage" takes on many of the 
features of innocent passage".9S 

These arguments can be easily reL~ted. First, "Transit Passage" 

is established as a section of a separate part III dealing with 

straits used for international navigation.~b Second, Article 39 

paragraph ] in the duties set out there obliges aircraft and 

ships to "comply with other relevant provisions of this 

Part,,99 thereby excluding any possible application of the 

. f' 98 reglme 0 lnnocent passage. The regime of archipelagic sea-

lanes passage established by Article 53 contrasts with the 
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regime of inn0~ent passage that by Article 52 paragraph 1 is 

made subject to Article 53 and applies outside the ambit of 

that provision in the remainder of archipelagic waters. 

Finally, the attempts by several countries, notably Spain, 

Morocco and Greece to alter the draft proposaIs of the Con-

. h .. f 1 99 ventlon on t e straIts regIme were unsuccess u . Those 

States, among others, sought to remove or restrict overflight 

rights and confer on straits States the power to regulate over

flight. 100 

The foregoing demonstrates the opposing interests that 

had to be reconciled. This was do ne with the package deal ap-

proach discussed in Chapter II which resulted in the general, 

if somewhat grudging (on the part of sorne States) acceptance of the 

archipelagic and straits regimes. The only residual power 

that the archipelagic State may be said to possess is the right 

of self-defence pursuant to Article 51 of the United Nations. 

While an argument cQuld be mounted to assert an archlpelagic 

State retained the right of unIlateral action in respect of 

vital sesurity interests, the absence of enforcement provisions 

similar to Articles 20 and 25 in respect of illpocent passage 

undermine that proposition. Moreover, Article 42 paragraph 5 

provides for international responsibility where a flag State 

of a ship or State of registry of an aircraft entitled to 

sovereign immunity has acted "in a manner contrary to such laws 
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and regulations or other provisions of this Part ••• ". In 

relation to aircraft in transit passage it can only refer to 

the contravention of its duties pursuant to Article 39 para

graph 1. 

Transit passage of aircraft over archipelagic sea-

lanes passage is thus entrenched under Articles 42 and 53 of 

the Convention. This corresponds with a significant limit

ation of the sovereign powers of archipelagic States in order 

to ensure that su ch transit passage is as unirnpeded as pos

sible. By con ferring the right on "aIl ships and aIl aircraft" 

and rnaking it non-suspendable, the Convention has achieved in 

sorne part what the Chicago Convention was perhaps less success

ful in attempting. Notwi thstanding that i twill only directly 

affect a relati vely few States over which the international 

commun l ty nm,>, has transit rights, i twill focus new attention 

on the legal regirnes establlshed under the Chicago Convention 

and the need to reflect the varying exercises of sovereignty 

and sovereign rlghts that now eXlst. 
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Rules of the Air 

Article 39 paragraph 3(a) of the Convention provides 

that aircraft in transit passage (over arch~pelagic sea-

lanes passage established under Article 53) shall follow the 

Rules of the Air established by ICAO. 

ICAO is responsible for the adoption of international 

standards and rec01i1ffiended practices and procedures pursuant 

to Article 37 of the Chicago Convention to ensure: 

"The highest practicable degree of 
uniformity in regulations, standards, 
procedures, and organization in re
lation to aireraft, personnel, a~r
ways and auxiliary services in aIl 
matters in which such uniforrnity will 
facilitate and irnprove air navigation". 

The provision enurnerates areas of air navigation in whieh 

ICAO rnay adopt international standards and recornrnended pract-

. d d l h h h h' 10 l ~ces an proce ures a t oug t ese are not ex austlve. 

Article 37 paragraph (c) concerns rules of the air and air 

traffic control practices. Article 54 sets out the mandatory 

functions of the Council of ICAO, paragraph (1) statinq that 

it shall: 

"Adopt in aceordance wi th the provisions 
of Chapter VI of this Convention, inter
national standards and recornrnended pract
ices; for convenlence, designate them as 
Annexes to this Convention and notify aIl 
eontracting States of the action taken". 

Article 90 then establishes the procedure for the adoption 

and' amendrnent of Annexes. "Standards" and "recornmended pract-



( 

( 

- 137 -

ices Il are not def ined in the Convention but these terms are 

102 se1f-exp1anatory. A standard suggests a ru1e to be cornplied 

with,whereas a recornrnended practice is a guide that is not 

b1 ' 'h 103 o 19atory ln c aracter. 

The adoption and arnendment of Annexes has been de-

'b d '1 'l' f ' 104 h b' d scrl e as a quasl- egls atlve unctlon. T ey are not ln-

ing on rnembeL States of ICAO against their will. IDS The sole 

exception to this rule is the Rules of the Air (designated as 

Annex 2 to the Chicago Convention) which apply mand~torily 

over the high seas pursuant to Article 12 which states: 

"Eaeh contractlng State undertakes to adopt 
rneasures to insure that every aireraft flying 
over or rnanoeuvring within its terrltory and 
that every aircraft carrying its natlonality 
mark, wherever such aircraft may be, shall 
comply with the rules and regulations re
lating to the flight and maneouvre of aIr
craft there ln force. Each contracting 
State undertakes to keep its own regulations 
in these respects uniforrn, to the greatest 
possIble extent, wlth those establlshed 
under thlS Convention. Over the hiqh seas, 
the rules in force shall be those establlshed 
under this Convention. Each contracting 
State undertakes to lnsure the prosecution of 
aIl persons vlo1ating the requlations ap
plicable". (emphasis added) . 

In adopting the Ru1es of the AIr in April 1948, and Amend-

ment No. l to the Annex in April 1951, the Council 0f ICAO re-

solved that it constituted Rules re1ating to the flight and 

maneouvre of aircraft within the meaning of Article 12 of the 

Chicago Convention. Consequently, these rules app1y mandat-

orily over the hiqh seas. 
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Under the Convention, the Rules of the Air are ex-

tended to apply mandatorily in the airspace over straits used 

for international navigation and over archipelagic waters 

where the regime of archipelagic sealanes passage applies. 

Article 39 paragraph 3(a) provides: 

"Aircraft ln transit passage shall 
(a) observe the Rules of the Air estab

lished by the International Civil 
AVlation Organlzatlon as they aPEly 
to CiVll alrcrafti State aircraft 
will normally comply with such safety 
measures and wll1 at aIl tlmes operate 
with due regard for the safety of 
navigation; ... " (emphasis added). 

The ICAO study cornmented on the provision as follows: 

"'l hese specific provisions on the right of 
transit passage of airera ft over straits 
have a dlrect implication for the Chicago 
Convention and for Annex 2 thereto which 
contains the Rules of the Air WhlCh are made 
mandatory by a special cross-reference in 
Article 39, paragraph 3, of the Convention 
on the Law of the Sea". (emphasis added).l 0.6 

It follows that archipelagic States cannot file dlfferences 

to the Rules of the Air. 

In his report, the Rapporteur endorsed this conclusion 

and stated that he: 

"agrees with .•• the Secretaria 1 t study that 
the reference to Annex 2 as adopted and 
amended by the ICAO Council, without taking 
account of the difference filed by contract
ing States under Article 38 of the Chicago 
Convention". 107 
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The Rapporteur went on to point out that: 

"The inability to rely on differences 
filed against Annex 2 is a new depart
ure, bearing in mind that coastal States 
previously had the right to rely on such 
differences ln respect of flight over 
their territorial waters. This new 
departure may perhaps be welcomed, as 
increasing the area in which the Rules 
of the Air established by ICAO are uni
formly applied, which can be conducive 
to safety". 108 

Brazil was dubious about the conclusions reached in the ICAO 

study. It doubted whether the "Council' s provisions relatl ve 

to the high seas specifically in Article 12 extended to stralts 

by deliberation of the Council" ~09 It expressed similar views in 

relation to archipelagic States and felt the matter required 

further study and perhaps an amendment to the Chicago Con-

. 110 
ventlon. 

In its submission the International Air Transport As-

sociatlon (rATA) expressed concern about possible arnbiguities 

in the application of the Rules of the Air. rATA referred to 

Standard 2.1.1. of the ru1es which states: 

"The rules of the air shall apply to air
craft bearing the nationality and re
gistration marks of a contractinq State 
wherever they may be, ta the extent that 
the y do not conflict with the rules 
publlshed by the State havlng jurisdiction 
over the territory over the airspace".lll 

The Rapporteur acknowledged this point but observed that no 

ambiguity would arise as the Council of ICAO had already stated 
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that the ru1es would app1y without exception over the high 

seas. 112 They would, therefore, apply similar1y over archi-

pelagic waters. A possible problem cou1d arise in relation 

to Standard 3.1.9 of the Rules of the Air relating to pro-

hibited areas and restricted zones. It provides aircraft shal1 

not fly over such areas "except in accordance with the con-

ditions ••. of the State over whose territory the areas are es-

tab1ished". As transit passage cannot be suspended such a 

provision probably has no effect. 

The first consequence of Article 39 paragraph 3(c) is 

to extend, in one sense, the geographical application of the 

Rules of the Air from the high scas to the airspace above 

archipelagic waters where the regime of archipelagic sealanes 

passage applies. Interestinqly, the actual area to which the 

Ru1es of the Air now apply has decreased by vlrtue of the 

archipelagic regime which extends the soverelgnty of archl-

pelagie States to what were previously areas of high seas. 

The scope of the Rules of the Air in regulating tran-

sit passage over archipelagic waters th en raises important 

questions. First, what powers of regulation do archipelagic 

States retain? A consideration of this issue serves to clar-

if Y the applicatlon of the Rules of the Air. If such regul-

atory powers are limited in scope can the implication be drawn 

that the Rules of the Air may fill the "vacuum"? 
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In examining the regulatory powers of archipe1agic 

States over archipelagic sealanes passage, it must be re-

rnernbered that the exercise of sovereignty is subject to this 

. 113 A . 1 53 h l Il h . 1 . reglme. rtlc e paragrap a ows an arc Ipe aglc State 

to designate sealanes and air routes for "the continuous and 

expeditious passage" of ships and aircraft through or over 

archipelagic waters. In relation to ships, archipelagic States 

1 'b ff' 'h 114 b may a 50 prescrl e tra lC separatlom sc emes and su -

stitute other sealanes or traffic separation schemes for any 

previously designated by it.l~ 

Article 42 paragraph l sets out the laws and regul-

ations an archipelagic State rnay rnake in relation ta transit 

passage. These relate to the safety of navigation,116 the pre-
11~ 

vention of pollution,~ 1 tne prevention of fishing by fishing 

1 11-5 d h 'f f' " vesse s an t e contraventlon 0 customs, lscal, lrnrnlgrat-

ion or santiary regulations by the loading and unloading of 

any cornrnodi ty, currency or person. US However paragraph 3 rnakes 

clear that these regulatory powers only apply to ships by 

stating in part: 

"Such laws and regulations shall not dis
crirninate in form or in fact arnong foreign 
ships ..• ". 

It has been suggested that paragraph 5 irnplies that archi-

l ' , 12'), d pe aglc States have certaln regulatory powers. It provl es 

for international responsibility for loss or darnge ta be borne 



-

- 142 -

by the f1ag State of a ship or the State of registry of an 

aireraft entit1ed to sovereign immunity" which acts in a 

manner contrary to such laws and regulations or other persons 

of this Part .•• ". However the reference to "such laws and 

regulations Il is to those set out in paragraph l of Article 42. 

Therefore no implica~ion can be drawn from Article 42 about 

the regulatory powers of archipelagic States over aircraft 

in transit passage. 

As archipelagic sealanes passage does not "in other 

respects" affect the status of archipelagic waters ... ", air-

craft remain subject to the general jurisdiction of the 

archipelagic state.
121 

However the applicabi1ity of its 1aws 

will depend on whether they "hamper" transit passage which 

12"') 
cannot be suspended. - Thus while the crew and passengers re-

mainlng on aircraft are subJect to the criminal and civil 

jurisdiction of the archipe1aglc State, speclfic 1aws re-

1atlng to standards to be observed by aircraft, passengers 

and crew wou1d intrude on Artlcle 39 paragraph 3(a) .1:: 

This wou1d not prec1ude the right of self-defence guaranteed 

by the U.N. Charter if an archipelagic State were forced to 

respond accordingly. 

Generally, the capacity of the archipelagic State to 

regulate transit passage lS extremely limited. Where the laws 

of an archipelagic State apply as a consequence of its 
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sovercignty, they cannot hamper or suspend transit passage. 

The Rules of the Air relate to the "flight and man-

oeuvre of aircraft". The interpretation given to the 

phrase has been stated by one commentator as follows: 

"The first method of interpretation which 
cornes to mind is to compare the rules re
ferred to in Article 12 to the rules of 
the road. This would probably narrow these 
rules to the shortest set. But a broader 
view could be taken and it might be argued 
that aIl rules irnposed upon airrnen which 
affect the conduet of the flight relate to 
flight and manoeuvre. It should, however, 
not be forgotten that the underlying purpose 
of Article 12 is to ensure the uniform applic
atl0n of rules considered as essential for the 
§,afety of nav1gatio~" .124 (emphasis added). 

Given the limited regulatory powers of the archipelagic 

States, does this suggest that the Rules of the Air may ap-

ply as a complete scheme for regulat1ng transit passage? 

The question lS not as obtuse as it might appear. Article 

42 paragraph 1 enumerates the regulatory powers of archi-

pelagie States in relation to the transit passage of ships. 

As Article 53 paragraph 3(a) provides that aircraft in 

transit passage snall observe the Rules of the Air, is ICAO 

to be equated wi th having similar regulatory p::Mers over aircraft 

in transit passage? 

Given the application of the Rules of the Air and 

that the adoption of international standards and procedures 

by ICAO is to "facllitate and improve air navigation", there 
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is sorne support for this proposition. The scope of Article 

12 is not limited to the standards prescribed in the Rules 

of the Air. 125 While the Council of ICAO has resolved that 

the Ru1es of the Air (Annex 2) constitute the ru1es con-

templated by Article 12, the provision itself suggests a 

, dl' , lL6 h ' , 'l' h Wl er app lcatlon. T lS lssue arose ln re atlon to t e 

adoption of Air Traffic Services Standards (Annex 11) in 

1950. The Counci1 of ICAO decided not to make these Stand-

ards mandatory over the high seas. The decison was taken on 

practical grounds: the existence of two sets of Standards of 

aState deviated from the one applying over the hlgh seas 

over its own terrltory; and that ~tates might be deterred 

f l . h d' h h' h 127 rom supp ylng muc -neede serVlces over t e 19 seas. 

Therefore, the Rules of the Alr could set out regul-

ations relating ta the "flight and manoeuvre of alrcraft" 

that went beyond their present scope. Moreover, these Rules 

would not derive their validity from the implication that 

might arise from Article 42 paragraph l of the Convention 

but apply on their own terms. The only possible limitation 

in relation to transit passage would be that the se Rules 

wou1d have to app1y uniformly over the high seas and the 

relevant areas over archipelagic waters, the regime of 

transit passage being complicated by the unclear demarcation 

between it and the sovereignty of the archipelagic State. 
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Notwithstanding those considerations, the terms of 

Article 39 can be construed ta estab1ish a viable regime 

that applies the Rules of the Air and paragraph 1 of 

Article 39. No implication ean be drawn 

from the provisions of Article 42 paragraph l to suggest 

that the Ru1es of the Air app1y mutatis mutandis ta aireraft. 

Article 42, with the exception of parasraph 5 only applies 

ta ships. The absence of similar provisions for the regul

ation of aircraft by the Rules of the Air 1eads ta a con

sideration of Article 39, paragraph 1. The general duties 

set out here complement the Rules of the Air whieh airera ft 

must observe. They estab1ish duties against whieh the eon

duct of ~he transiting aireraft rnay be objectively deterrnined. 

As sueh they provide the other limb to the regulation of 

transi t passage. The Rules of tre Air will apply to ensure the highest 

possible standards in air navigation over arehipelagic waters 

and the standards and duties in paragraph l will govern the 

eonduct of aireraft. Paragraph 3(a) in dealing with State 

aireraft refers to "sueh safety measures", which in that eon

text can on1y refer to the Rules of the Air. 

This interpretation wou1d be consistent with the bal

ancing of interests that so preoeeupied negotiations a t 

UNCLOS III. The Rules of the Air would apply to aireraft in 

transit passage in establishing standards of safety, but the 
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actual conduct of aireraft would be governed by Article 39, 

paragraph 1. In this way, archipelagic States, having been 

effeetively restricted from regulating transit passage of 

aireraft, cou Id at least have recourse to objective standards 

set out in the Convention. In c0nsidering the provision on 

the right of navigation and the right of overflight generally, 

it has been pointed out that: 

"There lS no implication from those dif
fering textual provisions that either the 
right of navigation or thp right of sover
eignty is superior to the other. The dif
ferences result from dlfferences ln the 
history and practice of surface and aerial 
navigation. It is clear that the drafter 
intended ta place overflight of stralts 
used for international navigation on the 
same legal plane as surface navigation".128 

That would certainly appear to be the case, witn the wider 

regulatory powers conferred on archipelagic States in relation 

to ships due in large part to the nature of shlpping. 

The practical problems which arise from the mandatory 

application of the Rules of the Air relate to the eXlstence of 

two regimes in the airspace of both archipelagic waters and 

the territorial sea. The Rules of the Air will apply over 

archipelagic sealanes passage that cross both archipelagic 

waters and the territorial sea. On either side of this cor-

ridor, the archipelagic States retain their sovereignty and 

the right to file differences with ICAO standards pursuant to 

to Article 38 of the Chicago Convention. Consequently, air-
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craft exercising the rlght of transit passage will be obliged 

to follow the Rules of the Air whereas the aircraft either 

using the same air routes for dames tic services or for flight 

to and from the archipelagie State are required to follow 

standards set by the archipelagic State. This possible conflict 

of rules has serious consequences for international flight 

and could lncrease safety hazards such as possible collisions. 

The Rapporteur drew partlcular attentioù to this problem in 

129 
his report. 

The second limb of Article 53 paragraph 3(a) concerns 

State aireraft. ThlS is not defined in the Convention but 

may be taken to have the same meaning as set out in Article 3 

paragraph (b) of the Chicago Convention. 130 The Ru1es of the 

Air are not obligatory for State alrcraft as reflected in 

the use of the phrase "wi 11 normally" to quali fy observance 

of such ru1es. Greece sought ta argue in its reponse to thA 

ICAO study that State alrcraft were obliged to follow the 

Rules of the Air, a propositl0n that appears dlfficult to sup-

131 
port. 

The ICAO study eoncluded that: 

"The same "rules of the air" do not apply 
automatically to State aireraft, i.e., air
craft used in mi11tary, customs and police 
services, in the airs pace over the straits: 
such alreraft nevertheless, should have due 
regard for the safety of navigation and the 
u1timate regard could be secured by com
p1iance vJith the Ru1es of the Air" .132 
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The conclusions in the ICAO study do not sufficiently re-

f1ect the significance of the provisions relating to State 

aircraft. The phrase "will normally" does allow State air

craft discretion to differ from the Rules of the Air.
133 

However, the application of the Rules of the Air to State 

aircraft, no matter how tentative, is an important develop-

ment. The phrase "will normally" while not implying an 

oblIgation suggests that the Sta~e aircraft wIll be expectcd 

to comply with the Rules of the Air on most occaSIons. 

Article 3 paragraph (c) of the ChIcago Convention expressly 

states that i t "shall not be applicable ta State aircraft". 

It should be remembered that attribution of inter-

national responsibility in Article 42 paragraph 5 to the 

State of reg istry of aircra=t enti tled to soverelgn immuni ty, 

emphasizes the significance of the conditional applIcatIon 

of the Rules of the AIr to State aIrcraft. Such responsibillty 

arises where an aircraft acts in a "manner contrary ta •.• other 

provisions of thlS Part ..• ". Therefore, aState aIrcraft may 

in certain instances be accountable for failing ta observe 

the Rules of the Air. In this regard the construction of 

"will normally" in Article 39 paragraph (a) is assisted t)" 

reference to the "normal modes of continuous and expedi tious 

transi t ... " • This in no way affects the right of transi t pas-

sage of State aircraft but It does Indicate that soverelgn 
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immunity is considered, in sorne slight form, as not being 

sufficient to exempt aState from its responsibilities. This 

view is supported by the existence of a similar scheme in re

lation to ships. There, the flag State of the ship entitled 

to immunity would be held internationally responsible for 

failing to observe internat10nal regulations relating to pol

lution as set out in Article 39 paragraph 2(b). The pro

vision regarding State aircraft is 11kely to assume added im

portance given the issue of sovereignty. It is unlikely that 

State aircraft of foreign States would needlessly depart from 

the Rules of the Air while in transit passage for expedient 

political reasons. This could then build up a practice of 

State aIrcraft adhering to those Rules. 

Therefore, the Rules of the Alr have been sign1ficantly 

affected by the Convention to necessitate reconsideration of 

the Chicago Convention itself. They now apply over a small 

but important portion of territorial waters in a way that 

alters the exerCIse of sovereignty by arch1pelagic States. 

That augurs weIl in sorne respects for further standardi~ation 

of the Rules of the Air,but it poses serious practical 

problems where different standards would be applied by the 

archipelagic State in the adjacent airspace. The reference 

to high se as itself needs to be re-examined given the general 

trend tOwards increasing coastal State authori ty and control over 
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increasing areas of Së~. In this regard the regime of archi-

pelagie sealanes passage was a departure from this trend. At 

the same time, it represented a particular solution to a part-

icular problem within the framcwork of UNCLOS III but ought not 

to obviate the fact that the Rules of the Air now apply to a 

smaller area of air~p~ce. The preservation of rights that 

existed prjor ta thp. archipelagic regime, as reflected in 

archipelagic sealanes passage being equated ta the high se as 

and the consequent application of the Rules of the Air, has 

nevertheless altered the applicatlon of the Rules of the Air. 

It has siqnificantly affected the riqhts of certain Statps, ann 

modified provisions of the Chicago Convention which thereforl' 

needs to be reappraised accordingly. 
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CHAPTER IV 

AIR LAW AS MODIFIED BY THE ARCHIPELAGIC REGIME 

The archipelagie regirne established under the Con-

vention is close to recognition as part of eustomary inter-

national law. Its importance for international flight lies 

in the accommodation by archipelagic States of the right of 

non-suspendable passage by ships and aircraft across archi-

pelagie waters. ThlS was the concession sought by the in-

ternational eornrnuni~y in return for recognition of archi-

pelagic sovereiqnty. 

The extension of soverelgnty implieit in the archi-

pelagie regiQe has reduced the areas of high seas through 

and over which the freedom of navigation and overflight 

respectively, apply. Outside the areas where the regime of 

archipelagic sealanes passage applies, the archipelagic 

State exercises complete sovereignty. Therefore the ex-

tension of archipelagic sovereignty reduces the airspace 

through WhlCh aircraft may fly and confines overflight to 

the deslgnated passages. 

Although transit passage for aireraft is assured, the 

omission of provision for new air routes may hinder air 

navigation in future. l The archipelagic States will the re-

fore be in an influential position to determlne air ndvig-
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ation given their extended sovereignty under the archi

pelagie regime. This extension of sovereignty 1S part of a 

trend towards increasing coasta1 State control of surround

ing waters that is ref1ected in the EEZ. These devel0pments 

together with the implications for sovereignty of the archi

pelagie regime wou1d perhaps suggest sorne need for reap

praisa1 of the Chicago Convention. 

Seen in the context of coasta1 States cla1ms to sur

round1ng waters, the regime of archipe1agic sea1anes pas

sage is a special response to a specifie s1tuation that con

cerned a re1atIve1y sma1l number of States. That may in 

part account for the re1ètive equan1mity w1th which ICAO 

has greeted the establIshment of the archipelagic regime. 

Notwlthstandlng that consideration, the regime modifies what 

has been considered the underlying aS5umption of the Chicago 

Convention: the primacy of State sovereignty. 

To ensure the offectlveness of overf1ight, the archi

pelagie State's regulatory powers are substantia1ly reduced. 

Trans1t passage cannot be suspended and the application of 

municipal 1aw determined by whether it hampers, interferes 

or limits transit passage. Transit passage itse1f is gov

erened by the general duties set out under the Convention 

and the Ru1es of the Air formu1ated by ICAO. The entrenc~-

ment of transi t passage for aircraft 1S significant as there is no 
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is no such right in general air law. Transit passage is 

usually subject to State approval. The passage of the 

regime into customary international law ahead of the Con-

vention taking effect, could point the way for a regime of 

innocent passage for alrcraft generally. This could also 

be prompted in part by the increasing interdependence of 

the global economy. 

Transit passage itself applies to both CiVll and 

State aircraft. In that sense it lS an extensive right 

particularly as an overflight occurs over the waters of 

archipelagic States. While lt was primarily sought by the 

United States and the Soviet Union for strategic reasons, 

the application of the reglme ta bath civil and State alr-

craft is signiflcant. It at least raises the possibllity, 

no matter how slight, of movlng towards a common regime [or 

governing both in sorne aspects of air navltation. 

This is lilustrated by thp appllcatlon of Rules of 

the Air to translt passage. Although State alrcraft clearly 

have an obligation to follow the Rules of the Alr, the re-

levant provisions of the Conventl0n suggest general compliance. 

Moreover, the existence of the regime in territorial airspace 

is an important factor in determining adherence to the Rules 

of the Air by State aircraft. It is more likely to be ob-

served for praqmatic political reasons. This could in turn 



( 

( 

- 161 -

deve10p State practice in this regard. An analogy might be 

drawn here with the shooting down of KAL007 by a Soviet 

fighter aircraft in 1983. Although the Soviet Union was with

in its rights in doing 50, it nevertheless attracted much 

international opprobrium and led to the adoption of Article 

3 bis in the Chicago Conventio~. 

As for the Rules of the Air, their extended applic

dtion to part of territorial airspace is a welcome develop

ment as far as air safety standards are concerned. However, 

it may al 50 create practical problems where the archipelagic 

State has filed d1fferences under the Chicago Convention 

which would apply in the airspace adJolning air transit 

corridors. 

Therefore the archlpelaglc reqime wIll modlfy aIr 

law 1n several rr .,ects. Perhaps the most important of these 

lies in the dellcate balanclnq of archlpelagic sovereignty 

with the interest of the international communlty in freedom 

of navigatIon and overflight. In an Increaslngly inter

dependent world, that i5 a not unhopeful sign and may yet 

form the basIs for extending transit passage further in the 

interests of the international community. 



'. 

- 162 -

FOOTNOTE 

1. G.W. Ash, "The 1982 Convention on the Law of the Sea -
Its Impact on AJ.r Law", A.F.L.Rev., vol. 26, 35 at 55. 

(see ft 133) . 
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APPENDIX I 

PART IV 

ARCIflPELAGIC STATES 

Article 46 
Use of terms 

For the purposes of this Convention' . 
(a) "archipelaglc State" means aState constituted wholly by one 

or more ardupelagos and may include other islands; 
(b) "archipelago" means a group of islands, inc1uding parts of 

islands, interconnecting waters and other natura! features whlch 
are so closely interrelated that such islands, waters and other 
natural features form an intrinsic geograprucal. economic and 
political entlty, or wluch histOlically have been regarded as 
such. 

Art/cle 47 
Arch/pelagIe baselines 

1. An archlpelag;c State may draw stralght archlpelaglc baselines 
joining the outermost pomts of the outennost Islands and drying reefs 
of the archlpelago pro\'lded that wlthin such basehnes are mc1uded 
the mam Islands and an area m WhlCh the ratIo of the area of the 
water to the area of the land. mcludmg atolls, is between 1 to 1 and 
9 to 1. 

2. The length of such basehnes shall not exceed 100 nautlcal mIles. 
except that up to 3 per cent of the total number of baselines enc\osmg 
any arehlpelago may exceed that length. up 1:0 a ma\lmum length of 
125 nautlcal miles 

3. The drav.mg of such basehnes shall not depart to any appreclable 
extent from the general configuratIOn of the archlpelago 

4. Sueh baselmes shall not be drawn to and from low-tlde devatlOns. 
unless lighthou~es or simllar mstallatlOns WhlCh are permanentl}' above 
sea level have been bUllt on them or where a IoVo -tlde elevatlOn 15 

situated wholly or parti y at a distance not exceedmg the breadth of 
the temtonal sea from the nearest island 

5. The system of such baselrnes shall not be apphed by an arcrupelagIc 
State ln such a manner as to eut off from the hlgh seas or the exclUSIve 
economlc zone the tenitonal sea of another State. 

6. If a part of the archlpelaglc waters of an archlpelagic State lIes 
between two parts of an Immedlately adjacent neighbounng State, 
existing rights and ail other legitlmate mterests whlch the latter State 
has traditionally exercised ln such watel ~ and ail nghts stIpulated by 
agreement between those States shaH contmue and be respected 
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7. J.·or the purpose of computing the ratio of water to land under 
paragraph l, land areas may inc1ude waters lying within the fringing 
reefs of islands and atolls, including that part of a steep-sided oceanic 
plateau which is enclosed or nearly enclose ci by a chain of limestone 
islands and drying reefs lying on the perirnetef of the plateau. 

8. The baselines drawn in accordarlce with tbis article shall be shown 
on charts of a scale or scal~s adequate for ascertaimng therr position. 
Altematively, lists of geographtcal co-ordinates of points. specüY111g 
the geodetic datum, may be substituted. 

9. The arcbipelagic State shall gIve due publiclty to such charts or 
lists of geographlcaI co-ordmates and shall deposit a copy of each 
such chan or list with the Secretary-General of the Umted Nations. 

Article 48 
Measuremellt of the breadth of the terrltonal sea. 

the conriguous zone. the exclusive econom/c 
zone and rhe contznental sltelf 

The breadth of the territonal sea. the contlguous zone. the exclusive 
econonuc zone and the contmental shelf shaH be measured from arc hl
pelagie basehnes drawn m accordance wlth article -f7 

Art/cie 49 
Legal sratus of arch/pelagie waters. of the aIr 

space olier arch/pelaglc }~a(ers and of thezr bed 
and subsoii 

1. The soverelgnty of an archlpelaglc State extends to the waters 
enclosed by the archlpelaglc baselmes drawn in accordance WJth article 
4ï. descnbed as arcrupelagIc v.aters. regardJess ùf thelr depth or dlSt2.n.:e 
from the coast 

2. ThiS soverelgnty e:qends to the air space over the archlpelaglc 
waters. as v.ell as to thelr bed and subsOiI. and the resources contamed 
therem 

3. ThiS soverelgnty IS exercised subJect to thls Pan 
4 The reglme of archlpeJaglc sea lanes passage establlshed ID this 

Part shall not m other respects affect the status of the archlpelaglc 
waters, includmg the sea Janes. or the exerclse by the archlpelaglc 
State of Its soverelgnty over such waters and thelr air space. bed and 
subsoù, and the resources c<Jn:'"uned therem 

Article 50 
DelimitatIOn of mternal waters 

Witrun its archipelaglc waters, the archlpelaglc State may draw 
closing lines for the delimltatlon of mternal waters, in accordance with 
articles 9. 10 and Il. 
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. Article 51 
Existing agreements, traditional fishing rights and 

existing submarine cables 

1. Without prejudice to article 49, an archipelagic State shall respect 
existing agreements with other States and shaH recogmze traditionaI 
fishing rights and other legitimate activities of the immedlately adjacent 
neighbouring States in certain areas falling vvithm archipelagic waters. 
The terms and conditIons for the exercise of such rights and a· :tivities, 
ir.cluding the nature, the extent and the a!reas to which the y apply, 
shall, at the request of any of the States concerned, be regulated by 
biIateraI agreements between them. Such rights shaH not be transferred 
to or shared with third States or their natlOnaIs. 

2. An archlpelagic State shaIl respect eX1sting submanne cables laId 
by other States and passing through ItS waters WIthout makmg a landfaU 
An archipelagic State shall pel mit the ma.intenance and replacement 
of such cables upon receivmg due notice of their location and the 
intention to repalr or replace them. 

Article 52 
Rlght of Innocent passage 

1. Subjed to article 53 and wlthout prc:judlce to article 50. ships of 
aU States enJoy the right of Innocent passage through arcrupelagic 
waters, in accord2nce 'Nlth Part II. section 3. 

2. The arc!upelaglc State may. 'Nlthout discnmmatlon ln fonn or ln 

faet among forelgn ShlpS. suspend temporanlv ln speclfied areas of 
Its archlpelagIc 'Waters the Innocent pa';sage of forelgn shlps if such 
suspension IS essentlaI for the protectIOn of Its secunty. Such suspensIOn 
shall take effect only after havmg been dul:; published 

Article 53 
Rlgllt of arch/pelagie sea lanes passage 

1. An arerupeJaglc State may designate sea Janes and air routes 
thereabove. sUitable for the contmuous and expedltlouS passage of 
forelgn ShlpS and alrcr2ft through or over ItS archlpelaglc 'Waters and 
the adjacent temtonaI sea 

2. Ail srups and aircraft enjoy the nght of archlpelaglc sea lanes 
passage lil such 'iea lanes and aIr routes. 

3. An:hipelaglc sea lanes passage means the exercise ln accordance 
wah thls Convention of the nghts of navigatIOn and o .. erilight ln the 
nonnal mode solely for the purpose of contlnUOus. expednious and 
unobstructed transit between one part of the hlgh seas or an exclusive 
econOffilC zone and another part of the hIgh seas or an exclusive 
economlc zone. 

4. Such sea lanes and air routes shaH traverse the archlpelagic waters 
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and the adjacent territorial sea and shali include aU normal passage 
routes used as routes for international navigation or overflight through 
or over archipelagic waters and. within such routes, 50 far as ships 
are concerned, all DonnaI navigation al channels, provided that dupli
cation of routes of similar convenience between the same enuy and 
exit points shall not be necessary. 

5. Such sea lanes and air routes shall be defined by a senes of 
continuous axJS lines frorn the entry points of passage routes to the 
exit points. Stups and rurcraft in archipelagIc sea Janes passage shaH 
nct deviate more than 25 nautical mIles to either side of such a.xis 
tines during passage, provided that such ships and arrcraft shall not 
navigate closer to the coasts tnan 10 per cent of the distance between 
the nearest points on islands bordenng the sea Jane. 

6. An archipelaglc State WhlCh designates sea Janes under thls article 
may also prescribe traffle separation schernes for the safe passage of 
ships through narrow channels in such sea lanes. 

7. An archlpelaglc State may ..... hen clrcumstances requlre. after 
giving due pubhciry thereto. substttute other sea Janes or traffle sepa
ration schemes for any sea Janes or traffic separation schernes prevlOusly 
deslgnated or prescnbed br Ir 

8 Such sea Janes and traffle separation seht"mes shall conforrn to 
generally accepted Internallonal regularlOns 

9. In deslgnatmg or sub~tltutmg sea lanes or presenbing or substltuting 
traffie separation schemes. an archlpelaglc State shall refer proposais 
to the competent mternatlOnal orgaruzat10n \\ lth a \'Jew to thelT adoptlOn. 
The orgamzatlOn may adopt only such seo. lanes and traffic separatIOn 
schernes as m'!)' be agreed w!th the archlpelaglc State. after whlch 
the archipelaglc State may deslgnate. prescnbe or substltute them 

10 The archlpelaglc State shall c1early IOdlco.te the a '1.15 of the sea 
lanes and the traffic ~eparatlcn schernes designated or prescr:bed by 
lt on charts ra WhlCh due pubhclty shaH bt glven 

Il. Shlps 10 archlpel",gJc sea lanes passage shall respect applIcable 
sea Janes and traffie separation schernes establlshed In accordance 
wlth thls article 

12. !fan archlpelagic $ta.e dot's not deslgnate se.:llanes or air route~. 
the right of archlpelaglc sea Janes passage may be exerclsed through 
the routes normally used for mternatlOnal navIg.:ltlOn 

ArtIcle 54 
Dunes of shlps and alreraft dUrlng rherr passage, research and 

suney aetn'/Iies, dUlies of the archlpelaglc Stale and (aws 
and regulatlons of rhe arch/pelagIe Stare relClung 

10 archipelaglc sea lanes passage 

Articles 39, 40, 42 and 44 apply mutans mutandis to archipelagic 
sca Janes passage. 
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APPENDIX II 

Article 39 
Duties of ships and aireraft during transit passage 

1. Ships and aircraft. while exercising the righl of transit passage. 
shall: 

(a) proceed without delay through or over the strait; 
(b) refrain from any threat or use of force against the sovereignty. 

territorial i..,tegrity or political independence of States bordenng 
the strait, or in any other ma:mer in violatIOn of the principles 
of international law embodied in the Charter of the United 
Nations; 

(c) refrain from any activities other than those incident ta their 
normal modes of contmuous and expeditlOus transit unless ren
dered necessary by force majeure or by d:,tress. 

(d) comply with other relevant provisions of this Part. 
2. Ships in transit passage shall. 
(a) comply wlth generally accepted International regulatlons. pro

cedures and practlces for safety at sea. indudmg the International 
Regulations for Preventmg ColhslOns at Sea: 

(b) comply wnh generally aeeepted internatIOnal regulatlons. pro
cedures and practlces for the prevention. reduetlon and control 
of pollution from ShlpS. 

3. Alrcraft in transit passage shall. 
(a) observe the Rules of ttle Air establtshed by the International 

Civil A ViaBon OrganizatlOn as they apply to elvll airerait. state 
rurcraft Will normally eompl)' ""'Ith such safety measures and 
will at ail tlmes ('perate wlth due regard for the safety of 
navigation: 

(b) at a1I tImes morutor the radiO frequency aS~Ig!1ed by the competent 
mternatlonally designated air traffie control authomy or the 
appropnate InternatIOnal dlstress radiO frequency. 

Article 40 
Research and sur.ey actlvitles 

During transIt passage. forelgn shlps Includmg manne SClentlfic 
research and hydrograpruc survey slups, rnay not carry out any research 
or survey activities wlthoùt the prior authonzalJon of the States bordenng 
straits. 

Article 41 
Sea lanes and traffic separatlOI'! schemes in straits 

used for international navIgatIOn 

1. In c,onformity with this Part. States bordering straits may designate 
sea lanes and prescribe trafflc separation schemes for navIgation m 
straits where necessary ta promote the safe passage of shlps 
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2. Such States may, when circumstances require, and after giving 
due publicity thereto, substitute other sea Janes or trafflc separation 
schemes for any sea lanes or traffic separauon schernes prevlOusly 
designated or prescribed by them. 

3. Such sea lanes and traffic separation schernes shall conform to 
generally accepted international regulatlons. 

4. Before deslgnating or substJ[uting sea lanes or prescl1bing or 
substituting traffic separation 5chemes, States bordenng straits shaH 
refer proposals to the competent internatlon;t! organizatlOn wlth a view 
to their adoption. The orgaruzation rnay adopt ooly such sea lanes 
and traffic separauon schemes as may be agreed With the States borde ring 
the straits, after which the States may deslgnate, prescribe or substitute 
them. 

5. In respect of a stralt where sea lanes or trafflc separatIon schemes 
through the waters of two or more States bordenng the stralt are betng 
proposed, the States concerned shall co-operate m formulatmg proposaIs 
ln consultation wlth the competent internatIOnal orgamzatlOn 

6. States bordenng straits shall cJearly mdlcate al! sea lanes and 
trafflc separatIon schernes designated or prescnbed by them on charts 
to whlch due pUbl!Clty shall be glven 

7 Shlps ln transit passage shaH respect appl.cable sea lanes and 
trafflc separatIOn schernes estabhshed ln accordance \.VIth thls article. 

Art/cle 012 
Laws and regulallOns of S/a(es borderzng SUQrts 

relatIng ta (ransrt passage 

1. Subject to the provISions of thl5 sectIOn. States bordenng straits 
may adopt lav.s and regulatlOns relatlOg to transit passage through 
straits, 10 respect of al! or an) of the followlOg' 

(a) the safery of navigation and the regularlOn of mantlme traffle. 
a~ provlded m artIcle .t 1. 

(b) the preventIOn. reductlon and control of pollution. by glvmg 
effect to applIcable International regulatlOns regardlOg the dis
charge of od, od:. wastes and other nO\IOUS substances ln the 
serait; 

(c) With respect to fishmg vessels. the preventIOn cf fislung, mcludmg 
the stowage of fishmg gear. 

(d) the loadmg or unloadmg of any commodltv. currency or person 
10 contraventIOn of the customs. fiscal. Imml!~ratlOn or samtary 
Jaws and regulatlOns of States bordenng straJts 

2. Such laws and regula!lOnS shall not dlscnmmate zn form or ln 

fact among forelgn shlps or Hl rhelr applIcatIOn have the practicaJ 
effect of denymg, hampenng or Impamng the nght of transit passage 
as defined in thl5 section. 
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3. States borde ring straits shaH give due publicity to all such laws 
and regulations. 

4. Foreign ships exercising the right of transit passage shaH comply 
with such laws and regulations. 

5. The fiag State of a ship or the State of registry of an aircraft 
entltled to sovereign immunity whlch acts in a manner contrary to 
such laws and regulatlons or other provisions of this Part shall bear 
international responslbùity for any loss or damage WhlCh results to 
States bordering straits. 

Article 43 
Navigational and safety aids and other improvements and 

the prevention. reducrion and control of pollutIon 

User States and States bordenng a straI! sr.ould by agreement co
operate. 

(a) in the establishment and maintenance In a stralt of necessary 
navigational and safety ruds or other Improvements In aid of 
international navigatIOn; and 

(b) for the prevention. reduction and control of pollution from ShlpS. 

Article 4-1 
DUlleS of States borderzng straits 

States bordenng str'.lts shaH not hamper transit passage and shall 
give appropnate pubhclty to anJ danger to navIgation or overfhght 
wlthin or over the strrut of WhlCh the)' have knov.-Iedge. There shall 
be no suspension of transIt passage. 

SECTION 3. IN!'iOCE~T PASSAGE 

ArtIcle 45 
Innocent passage 

1. The réBime of innocent passage. in accordance with Part lI.sectIon 
3. shalJ apply in straits used for internatIonal navigation. 

(a) excluded from the applIcatIOn of the régime of transit passage 
under article 38. paragraph 1; or 

(b) between a part of the hlgh se as or an exclUSive economlc zone 
and the temtorial sea of a forelgn State. 

2. There shall be no suspension of innocent passage through such 
straits. 
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APPENDIX III 

TABLE OP' SIGNA'l'URES AL~D RATIFICATIONS AS OF 31 DECEMBER 1986 

STATE 

Afghanistan 
Albania 
Algeria* ~/ 
Angola* 
Antigua and Barbuda 

FINAL ACT 
SIGNATURE 

x 
x 

CONVENTION 
SI~NATURE ~/ 

18/3/83 

x 
x 
7/2/83 

CONVENTION 
RATIFICATION 

-----------------------------------------------------------------------------
Argentina* 5/10/84 
Australia x x 
Austria x x 
Bahamas x x 29/7/83 
Bahrain x x 30/5/85 

--------------------~--------------------------------------------------------

Bangladesh x x 
Barbados x x 
Belgium· x 5/12/84 
Belize x x 13/8/83 
Benin x 30/8/83 

Bhutan x x 
Boli via· 27/11/84 
Botswana x 5/12/84 
Brazil* x x 
Brunel Darussalam 5/12/84 

--~-----------------------~--------------------------------------------------

Bulgaria x x 
Burkina Faso x x 
Burma x x 
Burundi x x 
Byelorussian SSR· x x 

-----------------------------------------------------------------------------
Cameroon x x 19/11/85 
Canada x x 
Cape Verde* x x 
Central African Republic 4/12/84 
Chad x x 

Chile* x x 
China x x 
Colombia x x 
Comoros 6/12/84 
Congo x x 

-----------------------------------------------------------------------------
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FINAL ACT CONVENTION CON'VEN'l'ION 
STATE SIGNATURE SIGNATURE RATIFICATION 

( 
Costa Rica· x x 
CÔte d'Ivoire x x 26/3/84 
Cuba* •• s;./ x x 15/8/84 
Cyprus x x 
Czeehoslovakia x x 

-------------------------------------------------------------------------------
Democratie Kampuchea 1/7/83 
Democratie People's Republie 

of Korea x x 
Democratlc Yemen x x 
Denmark x x 
Djibouti x x 

-----------------------------------------------------------------------------
Dominiea 28/3/83 
Dominican Republic x x 
Eeuador x 
Eqypt·· x x 26/8/83 
El Salvador 5/12/84 

Equatorial Guinea x 30/1/84 
Ethiopia x x 
Fij i x x 10/12/82 
Finland* x x 
France· x x 

Gabon x x 
Gambia x x 22/5/84 
German Democratie Republic· x x 
Germany, Federal Republic of x 
Ghana x x 7/6/83 

-----------------------------------------------------------------------------
Greecp.* x x 
Grenada x x 
Guatemala 8/7/83 
Guinea* 4/10/84 6/9/85 
GUl.nea-B issau·* x x 25/8/86 

----------------~------------------------------------------------------------

Guyana x x 
Hal.ti x x 
Roly See x 
Honduras x X 
Runqary x x 

-----------------------------------------------------------------------------
Ieeland·· JI: x 2l/6/85 

( lndia x x 
Indonesia X· x 3/2/86 
Iran (Islamlc Republic of) * x x 
Iraq* x x 30/7/85 

----------------------------------------------------------~------------------
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rINAL ACT COh'VENTION CONVENTION 

STATE S IGNA'l'URE SIGNATURE RATIFICATION 

Ireland x x 
Israel x 
Italy* x 7/12/84 
Jamaica x x 21/3/83 
Japan x 7/2/83 

-----------------------------~---------------------------------~-------------
Jordan x 
Kenya x x 
Kiribati 
Kuwait** x x 2/5/86 
Lao People' s Democratie: Republic x x 
-----------------------------------------------------------------------------
Lebanon 
Lesotho 
Liberia 
Libyan Arab Jamahiriya 
Liechtenstein 

x 
x 
x 

7/12/84 
x 
x 
3/12/84 
30/11/84 

-----------------------------------------------------------------------------
Luxembourg* x 5/12/84 
Madagascar 25/2/83 
Malawi 7/12/84 
Malaysia X- x 
Maldives x x 
-----------------------------------------------------------------------------
Mali* 19/10/83 16/7/85 
Malta x x 
Mauritania x x 
Mauritius x x 
Mexico x x 18/3/83 

Monaco x x 
Monqolia x x 
Morocco x x 
Mozambique x x 
Nauru le x 

--------------------~,-------------------------------~---------~--------------
Nepal x x 
Nether1ands x )( 

New Zealand x x 
Nicaragua· 9/12/84 
Niger x x 
-----------------------------------------------------------------------------
Nigeria x x 14/8/86 
Norway x x 
Oman- x 1/7/83 
Pakistan x x 
Panama x x 
-----------------------------------------------------------------------------
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FINAL ACT CONVENTION CONVENTION 
STATE SIGNA'l'URE SIGNATURE RATIFICATION 

.{ Papu~ New Guinea x x 
Paraguay x x 26/9/86 
Peru x 
Philippines* ** x x 8/5/84 
p ~ nd x x 
.... , .... --------------------------------------------------------------------------

Portugal x x 
Qatar* 27/11/84 
Republic of Xorea x 14/3/83 
Romanla* x x 
Rwanda x x 

Saint Christopher and Nevis 7/1'-/&4 
Saint Lucia x x 27/3/85 
Saint Vincent and the Grenadines x x 
Samoa x 28/9/84 
San Marino 
-----------------------------------------------------------------------------
Sao Tane and Principe* 13/7/83 
Saudi Arabia 7/12/84 
Senegal x x 25/10/84 
seychelles x x 
Sierra Leone x x 
-----------------------------------------------------------------------------
Singapore x x 
Solomon Islands x x 
Somalia x x 
South Atr ica* 5/12/84 
Spaln* x 01/12/84 
-----------------------------------------------------------------------------
Sri Lanka x x 
Sudan* x x 23/1/85 
Suriname x x 
Swaziland 18/1/84 
Sweden* x x 
-----------------------------------------------------------------------------
Switzerland x 17/10/84 
Syrian Arab Republic 
Thailand x x 
Toqo x x 16/4/85 
Tonga 

-----------------------------------------------------------------------------
Trinidad and Tobago x x 25/4/86 
Tunisla** x x 24/4/85 
Turkey 

{ Tuvalu x x 
Uganda x x 
-----------------------------------------------------------------------------

-



STA'l'E 

Ukrainien SSR· 
union of Soviet Socialist 

Republics· 
United Arab Emirates 
United KincJdan 
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FINAL ACT 
SIGNATURE 

x 

x 
x 
x 

Uni teeS Republic of Tanzania •• x 

CONVENTION 
SIGNATURE 

x 

x 
x 

x 

CONVENTION 
RATIFICATION 

30/9/85 

-----------------------------------------------------------------------------
United States of AIIIerica x 
uruguay· x x 
Vanuatu x x 
Venezuela x 
'/iet Nam x x 

-----------------------------------------------------------------------------
Yemen* x 
Yugoslavia** x 
Zaire x 
Zambia x 
Zimbabwe x 

TOTAL FOR STATES 140 

OTHERS 
(Art. 305 (l)(b>,(c),(d),(e) and (f» 

Cook Islands 
European Economie Community* 
Namibia, (United Natl.ons CounCl.1 for) 

Namibia) 
Niue 
Trust Territory of the Pacific 

Islands 
West Indies Associated States 

TOTAL FOR STATES AND OTHERS 

x 
x 

x 

x 

144 

x 
x 
22/8/83 
x 
x 

155 

x 
7/12/84 

K 

5/12/84 

159 

5/5/86 

7/3/83 

31 

18/4/83 

32 

-----------------------------------------------------------------------------
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OTHER ENTITIES WHICH SIGNED THE FINAL ACT OF THE CONFERENCE 

African National Congress 
Netherlands Antilles 
Palestine Liberation Organization 
Pan Africanist Congress of Azania 
South West Africa People's Organization 

Notes 

al Those States which signed the Convention on 10 Oecember 1982 are 
indicated by an "x". Those which signed at a later date are indicated by that 
date. 

~I Those States which made declarations at the time of signature of the 
Convention are indicated wlth an ft.". 

El Those Stdtes which have made declarations at the time of 
ratlficatlon of the Convention are indicated with a ft •• " 
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APPENDIX IV 
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APPENDIX V 

Archipe1agic Sealanes Passage 

Legend 

C-D - Axis lines 

c 

ISLAND 
B 

A-B - Constituent islands of an archipelago 
Il 
Il 
Il Archipelagic sealanes 

25 n.m. Deviation permitted 
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