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ABSTRACT

States have oRen applied their laws extraterritorially in arder to force other states to

comply with international interests such as human rights andenvironmental standards due

to the absence· of reliable enforcement and legislative bodies in international society.

Many disputes caused by such extraterritorial application have been settled in dispute

settlement procedures of the GATT and World Trade Organization (WTO). However,

sorne argue that the WTO is not anappropriate forum ta settle extraterritorial disputes

since competence of the WTO is limited to "trade" issues and the legitimacy of

extraterritorial measures should be assessed by applying an relevant international norms,

This paper argues, by analyzing the nature of extraterritorial disputes and by comparing

past approaches taken to extraterritorial disputes with the WTO procedures, that the WTO

canprovide effective solutions to extraterritorial disputes procedurally and substantially.

This paper also argues that wto cancontribute to the development ofthe international

legal system in the course of its tesolution of extraterritorial disputes by examining state

practices after the GATTIWTO dispute settlement.



RÉSUMÉ

Les Etats ont souvent mis en pratique leurs lois .bors de leurs frontières dans le de

faire entrerles autres Nations dans les norms internationales telles les Droits de l'Homme

ou bien lesstandards.environnementaux. Ceci du au manque .de législations au niveau

international. De nombreux différends engendrés par. de telles pratiques hors-frontières

ont été résoles· par biais· de procèdures du GATT et de l'Organisation mondiale ciu

commerce(OMC). Cependant, certains pensent que l'OMC n'est pas en mesure de régler

de tells conflits puisque ses compétence sont limitées aux problèmes commercimlx. De

plus, pour être en mesure de régler ces conflits, il faudrait appliquer toutes lesnorms

internationales. en vigueur. En analysant la nature des différends extraterritoriaux et en

comparant les approacbes passées des procédure de l'OMC,ce travaiLmontreque l'OMC

peut donner des solutions efficaces à ces différends. Ce travail démontre également que

l'OMC peut contribuer au développement d'un système légal international après avoir

vérifié les· pratiques des Etats suivant les décisions prises par l'OMC/GATT lors de

résolutions de conflits.
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I. INTRODUCTION

The World Trade Organization (WTO)is recognized as one of the mosteffective

institutions specializing in the regulation of trade known to international society.

Providing not only the constitutional structure for international trade regulation, l it also

plays a significant role in broadertrade issues such as trade in services} trade related

aspect of intellectual property rights,3 agriculture,4 investment, and sanitary standards, aH

of which make the international· trading system more effective and comprehensive. In

particular, the DisputeSettlementBody(DSB) of the WTO plays animportantrole in the

efficient functioning of the WTO and in creating a rule-oriented system of international

trade.5 The WTO is the first and only international organization to possess an appeal

system, the Appellate Body, as part of its dispute resolution system.6 The number of

cases ofwhich the WTOwas notified exceeded 230 by August 2001.7

1 In thisarticle, the "\\TTO Agreement" means the Marrakech AgreementEstablishing the. WorldTrade
ûrganizationand "\\TTO agreements"indicates aH agreements that are attached to and included in the \\TTO
Agreement.1\1any scholars see the \\TTO Agreement as representinga "Constitution" or "Charter" for
international. trade. See.JOHN H. JACKSON, THE WORLD TRADING SYSlliM:LAW .·.AND .PqLICY OF
lNTERNApONAL ECONOMiC .RELATIONS 340-45 (2nd •. ed.••·1997); .ERNST~ULRICH. ]>ElliRSMANN, THE
OATI!WTO DISPUTE $ETILEMENT SYSTEM:lNTERNATIONAL LAw, INlliRNATIQNAL ORGANIZATIONS AND
DISPUTESETILEMENT32M (1997).
2 General Agreement on 'l'rade in Services, Apr. 15, 1994, W'l'O Agreement, Annex lB, in THE WORLD
TR.AJ)E ORGANIZATION, THE LEGAL TExTS: THE REsuus. OF THE URUGUAY ROUND OF MULTll.-AlliRAL
TRApENEGOTIATIQNS 284 (1999) [hereinafterTHELEGAL TExT].
3 Agreement on Trade-Related Aspects ofInteHectualProperty Rights, Apr. 15, 1994, \\TTO Agreement,
Annex lC, id. at 321 [hereinafter TRIPs Agreement].
4 Multilateral AgJ;"eements onTrade inOooCis, Agreement on Agriculture, Apr. 15, 1994, Vrro Agreement,
Annex:1A,jd..at33.
5 Jackson regards the DSBas "thecenterpiece"of the WTO. JOHN H. JACKSON, THEWORLD TRADE
OR(iANlZATION: CONSTITUTION AND JURJSPRtJI)ENCE 59 (1998).. TheWTO itselfregardsthe DSB •as "a
centralelement in providingsecurity and p~dictability to the multilatera1trading system." Understanding on
Rules and Procedures Goveming theSettlementofDisputes,Apr. 15, 1994,WTO Agreement, Annex 2, art.
3:2,in THELEGALTEx'rs,suf1"a note 2,at 354 [hereinafterDSIJ].
6 This does not include theappellate review in intemationallaw tbat involves individuals.
7 Dispute Settlement Body, Annual Report./200l): Ovef1li?W ofthe State-ofplay ofrvTO Disputes, Oct. 12,
2001, \\TT/DSB/26/Add.l,. available in the \\TTO Dispute Settlement Website (visited Oct 25,.2001)
<http://www.wto.orglenglish/tratop_e/ilispu_e/dispu_e.htm> [hereinafter Overviewof theState-ofplay of
WTO Disputes].

1



The increase in the number of disputes brought before to the DSB has much to do

with the procedures by which panels are constituted pursuant to WTO mIes. Under the

former General Agreement on Tariff and Trade 1947 (GATT 1947) system, the

establishment of a panel required the unanimous consent of aU Contracting Parties and

the adoption of a panel reportrequired the consent of the losing state. Astate could,

therefore, easily prevent the establishment of a panel and block a panel report

unfavorable to it. However, pursuant to. the new WTO system, both of the above

procedures, as weU as appeals to the Appellate Body, proceed by "negative consensus."s

This "automaticity" of the jurisdiction, or the more compulsory nature of the jurisdiction,

makes it easier for members to bring issues before a panel. Most of adopted reports have

been implemented by members and these new procedures make panel and Appellate

Body reports, and the whole WTO system, more persuasive and effective in international

"trade" relations.9

As a result of factors such as automaticity and the efficient nature of the CUITent

WTO system, the legitimacy of trade measures with non-trade interests has increasingly

been argued before the DSB. Those trade measures often entail "extraterritorial" effects

since they may force other states ta accept such interests archange their policies in arder

ta comply with them.States sometimes feel the need ta apply their laws extraterritoriaUy

due ta the absence ofreliable enforcem~ntandlegislativebodies in international society.

Since the use of force is prohibited in modem internatiol1allaw, the most effective tool ta

force other states ta comply with international law or interests involves trade measures

8 DSU, supra note 5, art 6:1,16:4, & 17:14.
9 Establishment of the AppeUate Body is one of the factorsthat the DSB reports createjurisprudential effect.
PETERSMANN, supra note 1, at 186-91. However, sorne scholars deny the judicial function of the DSB. See,
e.g., Cesare P.R. Romano, the Proliferation ofInternational Judicial Bodies: The Pieces of the Puzzle, 31
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that have extraterritorial effects. However, extraterritorial trade measures have increased

the intensity of disputes since they unilaterally interfere with the domestic policy

funchons of other states.

Trade issues may only be one facet of the dispute, meaning thaï the legitimacy of

the extraterritorial measure taken needs to be determined after taking intoaccount aIl

relevant international law. 1O The DSa may not be the best equipped to determine this

kind 6fdispute because a panel or the AppeHate Body must resolve the dispute at hand

by applying the .WTOagreements due tothe jurisdictionallimits placed on the Dispute

Settlement pnderstandings (DSU). Article 3:2 of the DSU provides that the dispute

settlement·system "serves to preserve the rights and obligations provided in the covered

agreements.',ll Article 3:5 provides that the DSB must base its decisions in accordance

with the covered agreements and "shaH notnullify or impair benefits accruing to any

Member under those agreements, nor impede the .attainmentof any objectives of those

agreements.',12 This means that the law applicable to the DSB is limited to the WTO

agreements and, in the case of extraterritorial disputes, the DSB is not.· required to

examine the rules constraining extraterritorial application established in public

international law. These provisions. are quite reasonable since the WTO is a "trade"

organization. This paper. hence examines (i) whether the WTO DSB can provide

effective solutions to. extraterritorial disputes proceduraIlyand substantivelyand, (ii) if

so, how it can best contribute to the development of the international legal system in the

course of its resolution of extraterritorial disputes, This paperdoes not examine the

N.Y.D. 1. INT'LL. & POL. 709, 713-20(1999).
IOSeeinfra Partll &ffi. CfREsTATEMENT(THrRD) OF FOREIGN RELATIONS LAw OFTI-IE UNITED STATES §§
402-403 (l987}[hereinafter REsTATEMENT (THIRD»).
Il DSU, supra note 5, art. 3 :2. In addition, there are other provisions that indicate the limit ofapplicable law in

3



question ofwhether the DSB is an effective forum to·resolve disputes betWeen trade and

non-trade interests such asenvironmeht and labor. Rather, this paper primarily focuses

on the "extraterritorial" aspects of disputes and the perspectives developed here to

resolve extraterritorial disputes generally.

The paper is divided into four parts. Part II smnmarîzes the disputes regarding

extraterritorial application that have been brought before the GATT!WTO dispute

settlement .procedures. This part first describes the natureofextraterritorial disputes and

then analyzes four cases that have been broughfbefore the GATT!WTO. Part III

examines the·criticisms that have been made concerning the settlement of such disputes

under the WTO DSB process. The first criticismrelates to the appropriateness of the

DSB as a forum for extraterritorial disputes and the second. criticism concems the

problem of applicable law tothe DSB. However, such criticisms will be rendered

meaningless if the DSB can provide .effective remedies. Therefore, part IV analyzes how

the WTO dispute settlement systemcan promote the efficient and effective resolution of

disputes procedurally and substantially by examining the nature of extraterritorial

disputes and their resolution and by comparîng past approach taken to extraterritorial

disputes with the DSB procedures. Part V of the paper contains conclusions that resuIt

from earlier parts.

the DSB. See, e.g., id. art. 7 &11.
12 Id. art. 3:5.
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H. DISPUTES OVER EXTRATERRITORIAL ApPLICATION IN THE WTO

A. Public International Law Concerning Extraterritorial Application

State jurisdiction is a "manifestation of State sovereignty.,,13 It is described as a

capacity and a right of astate under internationallaw to prescribe, enforce, and adjudicate

IUles of law or regulate activities having sorne connection to its own state. 14 In this

connection, extraterritorial application of state jurisdiction is usually recognized as

extending state jurisdiction over issues and activities beyond itsborders and as ordering

the performance of an obligation abroad. 15 States cannot exercise their jurisdiction over

foreign territories based on the well-established principle of territorial integrity.16

However, extraterritorial application in regard to prescriptive jurisdiction is not illegal by

its nature and it is widely recognized under public international law that in sorne

situations astate can exercise its jurisdiction extraterritorially over legitimate national

policies. 17 Those policies relate to the essential elements of statehood under public

international law, e.g. territory, nationals, and government. From these elements,

principles of international law that relate to jurisdiction, such as the territorial principle,

the nationality principle, and the protective principle, have been described. States have a

13 D.W Bowett,lurisdiction: Changing Patterns of Authority over Activities and Resources, 1982
BRJT. YB. INT'LL. 1,1.
14 Id.; IAN BROWNLJE, PRJNCIPLES OF PUBLlC INTERNATIONAL LAW 106 & 301 (5th ed. 1998).
15 Werner Meng, Extraterritorial Effects of Administrative, ludicial and Legislative Acts, in 2
ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAw 337,338 (Rudolf Bernhardt ed., 1995).
16 "Restatement (Third)" distinguishes prescriptive jurisdiction from enforcement (and judicial)
jurisdiction and it defines prescriptive jurisdiction as the state's power "ta make its law applicable ta
the activities, relations, or status of persons, or the interests of persons in things, whether by legislation,
by executive act or arder, by administrative rule or regulation, or determination of a court." See
RESTATEMENT (THIRD), supra note 10, § 401 (1987). See also BROWNLIE, supra note 14, at 310-11;
Bowett, supra note 13, at 16.
17 Harold G. Maier, lurisdictional Rules in Customary International Law, in EXTRATERRFIDRIAL
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legitimate interest in the control and regulation of extraterritorial issues based on those

jurisdictional principles.18 In fact, due to economic interdependence, market integration,

and information technologies, it has become difficult for astate to regulate conduct

falling purely within its own territory.

Although states have rights in practice to prescribe national law extraterritorially,

extraterritorial jurisdictiofl leads to serious disputes between states. One such dispute

relates to the extraterritorial application of US anti-trust laws thathave been the cause of

serious conflicts between states for morethan 50 years. 19 The US, in particular, has

applied its anti...trust laws based on the "effects doctrine," considered as deriving from the

objective territorialityprinciple, to eliminate the adverse effects of the acts of foreigners

abroad on its territory and internaI market policies. Thjsquestion was recently prominent

in court considerations in Hartford· Fire ·lnsuranceCo v. California. 2o In this case,

English insurance companies were alleged to have violated US antitrust laws by engaging

in certain conspiracies aimed at forcing certain other primary insurers. to change the terms

of their standard domesticcommercial generalliability insurance policies toconform with

thepoliciesthe appellantinsurers wanted to sell. The English appellants arguedthat their

conduct.·. was .legal·" and in conformity. witb English .law. The British Government,

JURlSDICTION IN nIEORY AND PRACflCE 64, 65 (Karl M. Messeen ed., 1996).
18 AL.e. DE MESTRAL & T. GRUCHALLA-WESIERSKI, EXTRATERRITORIAL ApPLICATION OF EXPORT
CONTROL LEGISLATION: CANADA AND THE U.S.A 18-25 (1990). A universal principle exists in
addition to those three principles of jurisdiction. The universal principle emanates from the interests of
statehood that " astate has a legitimate object in upholding the international legal system in which it is
a person." Id. at 18 & 25-26. However, much argument surrounds the nature and extent of each
f<rinciple. See, e.g., BROWNLlE, supra note 14, at 303-09.
y Disputes over the extraterritorial application of D.S. anti-trust law began with the Alcoa judgement

in 1945, which applied the Sherman Act extraterritorially based on the effects doctrine. D.S. v.
Aluminum Co. of America, 148 F. 2d. 416 (2nd Ciro 1945). See alsa Timberlane Lumber co. v. Bank of
America, 549 F. 2d. 597 (9th Ciro 1976); Mannington Mills Inc., v. Congoleum Co., 595 F. 2d. 1287
(3rd. Cir. 1979). Cf Case 89/85, Imperial Chem. Indus. v. Commission, 18 E.e.R. 619 (1972).
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appearing before the court as amicus curiae,insisted that the British government had

established a comprehensive regulatory regime overthe London reinsurance market and

that the conduct alleged here was perfectly consistent with British law and poIicy.21 The

US Supreme Court granted US antitrust ·laws extraterritorial. jurisdiction since il found

that there.was no true conflict between the· relevant US and English law "where a person

subjectto regulationbytwo states can comply wilhthe lawsofboth.,,22 Thus, il held that

no conflict existedwhen compliance with US law would notconstitute· a violation of

foreign law. The judgrnent has been criticized since. il did not· examine the interests and

policies of England that permitted the defendant's conduct. 23 Justice ScaIia in his

dissentingjudgement held that, although allowing jurisdiction, a real conflict existed in

the case since applicable foreign (British) law provided different and conflicting

substantial rules.24

Steps are. often talœnto apply antitrust laws. extraterritorially to advancedomestic

market policies of states. Besides promoting dmnesticpqlicies, states. take extraterritorial

meaSures in order to further their "international interests" or to accelerate, more generally,

the international lawmaking process.2s For example, in1996, the US enacted the Iran and

Libya Sanctions Act (D'Amato-Kennedy Act), which seeks "to impose sanctions on

20 Hartford Fire Ins. Co. California, 509 V.S. 764 (1993).
21 Id.
22 Id. at 799
23 Andreas F. Lowenfeld, lurisdictional Issues Before National Courts: The Insurance Antitrust Case,
in EXTRATERRITORIAL JURISDICTION INTHEORY AND PRACTICE, supra note 17, at 1, 10-11.
24 Hartford Fire, 509 U.S. at 820-21 (Scalia, J., dissenting).
25 For discussion of Canadian extension of state jurisdiction without international consensus and its
justification, see H. Scott Fairley & John H. Currie, Projecting beyond the Boundaries: A Canadian
Perspective on the Double-Edged Sword of Extraterritorial Acts, in TRILATERAL PERSPECTIVES ON
INTERNATIONAL LEGAL ISSUES: RELEVANCE OF DOMESTIC LAW & POLlCY 119, at 130-147 (Michael K
Young & Yuji Iwasawa eds., 1996).
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persons making certain investments directlyand significantly contributing to the

enhancement of the ability of Iran or Libya to develop their petroleum resources, and on

persons exporting certain items that enhance Libya's weapons or aviation capabilities.,,26

The US measures aimed atcutting the financial means of both states to develop weapons

and support terrorists and, in so doing, sought to regulate the actions of foreign nationals

of foreign states residing outside the US.27 In addition, the US imposed sanctions against

Libya since it had not complied with United Nation (UN) Security Council resolutions

that requested the extradition of two suspectsallegedly involved in a bombing case. The

US imposed sanctions against any person, incIuding any foreign person, who transported

goods, services and technology to Libya in violation of U.N. Security Council

resolutions.28 In order to pursue these objectives, the US prohibited the issuance of

export-import licenses, loans from US financial institutions and procurement contracts,

etc?9 The European Community (Ee) protested the US measures since they adversely

affected the interests of persons residing in the EC. It enacted a blocking statute and

ordered persons in the EC not to comply with any requirement cIaimed under the US

Act.30

Concurrent and overlapping jurisdiction has been considered both convenient and

acceptable?l Yet extraterritorial application has been the cause of serious international

26 Iran and Libya Sanctions Act, Pub. L. No. 104-172, Preamble, 110 Stat. 1541, 1541 (1996), 35
LL.M. 1273 (1996). Sanctions are to be imposed where persons make an investment of $40,000,000 or
more and where that investment directly and significantly contributes to the enhancement of both
states' ability of petroleum industries. Id. § 5.
27 Id. § 2.
28 Id.
29 Id. § 6.
30 Council Regulation 2271/96 on Protecting against the Effects of the Extraterritorial Application of
Legislation Adopted by a Third Country, art. 5, 1996 O.J. (L309) 1, 2.
31 1 L. OPPENHEIM, INTERNATIONAL LAW 457 (Robert Jennings & Arthur Watts eds., 9th ed. 1992).

8



confliet .evenincaseswhere astate has a. right to·.apply law extraterritorially based on

principlesof jurisdietion. or even though astate tries to .enforce intern?tionaI law made in

cases relating to the D'Amato-Kennedy Act. One reason for such eonflicts might be that

there is no treaty that directly regulates the manner of extraterritorial application or that

forrns a hierarchy of jurisdictional principles?2 It has alwaYsbeen assumed that any such

treaty wpuld bedifficlllt toconc)ude.33 If is said.that the. customary international. law of

prescriptivejurisdiction, i.e. principles. of jurisdiction; is still "primitive and inchoate"

since states haveusuallyhesitated to limit their ability to affect the lega]interests .of other

states. 34 Thus, extraterritorial·· issues cannot besolved through the application. of

customaryinternational .. law since. international principles relating to jurisdictional

questions functionto validate the prescriptive and adjudicative tunetions of allstates?5

Vnder such conditions, it is difficult for states to protect their kgal·· and legitimate

interestsfrom illegitimate interferenceby reference to precise international norms.

Extraterritorialmeasures will continue, therefore, to generate conflicts.36

The innately "unilateral" nature of theextraterritprial application of laws and the

lack of international legislation on the substantial objects of extraterritorial application

also contribute to the. difficulty .in arriving at solutionsto extraterritorialissues?7. If

32 Edith Brown Weiss, The Rise orthe Fallof InternatùJnaILaw?,69FoRDHMfL. R.EY. 345,355
(2000); Andrea Bianchi,. Comment 10 fIaroldG. Maier, lurisdictional Rules.in. Customary
International Law, in EXTRATt;RRITORIAL JURISDICTIONJN THEORY AND PRACTICE, supra note 17, at
73,8L82.
33 Bianchi, supra note.32, at 82; Bowett,supra. note B,at 24.
34 Louis Henkin,lnternational Law: Politics,T7alues and Functions, 216 RECUEIL DES COURS 315
(1989). See also·· Francesco. Francioni, . Extraterritorial Application ofŒnvironmental Law, in
EXTRATERRITO~IAL1URISDICTION IN THEORY AND PRACTICE, supra note 17, at 122, 124; F.A.. Mann,
The Doct~ineoflurisdictioninlnternational Law, III RECUEIL DES COURS 1, 23(1964).
35 Francioni, supra note 34, at 124.
36 1d.;weiss, supra note32, at355.
37 JOyl P. Trachtman, Externalities and Extraterritoriality: The Law and EconomicsOf Prescriptive
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affected states were to agree to the extraterritorial reachof other states, extraterritoriality

wouId, of course, no longer be anissue.38 In 1983, Canada, the state most affected by US

assertions of extraterritorial application, advised the US Department of State that the

extraterritorial application of export controls would only be appropriate on the basis of

"reciprocity.,,39 The Canadian government thus assumed that no international dispute

could exist where such reciprocity existed. The cases referred ta above also support the

same conclusion. Although the US measures against Libyaaimed at accelerating the

implementation of binding UN resolutions, it is difficult to maintain that the resolutions

authorize the US to impose economic sanctions against nationals belonging to third

states.40 The decision of the US Supreme Court in Hartford refused to enforce insurance

policies legally entered into in England. The fact that the Supreme Court did not consider

the interests of foreign states and applied antitrust law extraterritorially might be

considered "unilateralist." The determination of these disputes seem to have been based

on the manner and degree of the extraterritorial application, such as its unilateral nature

and the degree of consideration given to the interests of other states.41 One Canadian

Jurisdiction, in ECONOMIC DIMENSIONS IN INTERNATIONAL LAw: COMPARATIVE AND EMPlRICAL
PERSPECTIVES 642, 643 (Jagdeep S. Bhandari & Alan O. Sykes eds., 1997) [hereinafter Trachtman,
Externalities and Extraterritoriality].
38 Bianchi, supra note 32, at 82.
39 Quoted in THE CANADIAN LAW AND PRACTICE OF INTERNATIONAL TRADE WITH PARTICULAR
EMPHASIS ON EXPORT AND IMPORT OF GaODS AND SERVICES 462 (J.G. Castel et al. eds., 2nd ed. 1997)
Lhereinafter THE CANADIAN LAW AND PRACTICE OF INTERNATIONAL TRADE].

) Kazuhiro Nakatani, Economic Sanctions and Compliance: Theoretical Aspects, in TRILATERAL
PERSPECTIVES ON INTERNATIONAL LEGALISSUES: FROM THEORY Ta PRACTICE 347, 353-55 (Thomas
J. Schoenbaum et al. eds., 1998). Nakatani also notes in the context of UN economic sanctions against
Libya that Libya has an obligation to prosecute suspects and that if Libya prosecutes suspects in its
own domestic courts there may not be a breach of international law. Id. at 358-59. However, Canada
opposed unilateral extraterritorial measures although it justified the use of extraterritorial measures
without the backing of UN resolutions when the international community clearly requires sanctions
against the violation of obligation erga omnes. THE CANADIAN LAw AND PRACTICE OF
INTERNATIONAL TRADE, supra note 39, at 453-54.
41 Bianchi, supra note 32, at 77-78; Bowett, supra note 13, at 24; Mann, supra note 34, at 46.
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aumority noted tuat Canada would not he opposed to extraterritorial applicationif sucu

application did not unaennine .tue laws and policiesof other states relating to thesame

b· 4?su ject matter. ~

is suggested that not aU extraterritorial measUJ:"es should be condemned .by states and

tuat states should p.ennitsuch measures despitethefact thatthey may adverseIy affect

their legitimate interests.43 Sorne schoIars insist that extraterritorial jurisdiction shouId

have legitimacyand.· should be granted .wheh it tries to ••. achieve a urnversal· dutY or

obligation erga omnes.44 Bianchi, Jor example, argues that.extraterritorial application in

order to protectan obligation erga omnes, sucn· as the protection of human rights,

protection oftheenviroIlll1ent, and the control of weapons ofmass destruction, .are not

"disguised measures" and thus have. not been. thesuhject of strongoppositibn hy other

states.4~He gives the example of the US eI11bargo against Uganda sanctiornng the

systematic and l113Ssive violations of human rights by Idi Amil1. The US ·prohibited aIl

transactions between Ugaudan and· US companies including subsidiaries atid.branches

owned or contr911edby UScitizens.46 Ile notes 14at these measures were not protested

42 Douglas H. Forysthe, Introductory Note, Canada: Foreign Extraterritorial Measures Act
Incorporating the Amendments Countering the U.S. Helms-Burton Act, 36 I.L.M. 111, 111 (1997).
43 Bianchi, supra note 32, at 88.
44 Murase, while criticizing the unilateral enforcement of antitrust law and export regulations, states that the
legitimacy of extraterritorial application in order to achieve international interests such as environmental
protection is different from the legitimacy ofother extraterritorial measures based on national interests. He also
gives braader legitimacy to the extraterritorial application of national laws that try to achieve international
objectives. Shinya Murase, International Liability ofStates in International Environmental Law: Control of
Multinational Companies, 93 THE JOURNAL OF INTERNATIONAL LAw AND DIPLOMACY 418, 423 (Japanese
Association of Intemational Law 00., 1994). See also Fairley & Currie, supra note 25, at 147; Jack 1. Garvey,
New Evolution for Fast-Tracking Trade Agreements: Managing Environmental and Labor Standards through
Extraterritorial Regulation, 5 VeLA J. INT'L L. & FOREIGN AFF. 1, 34-57 (2000).
45 Bianchi, supra note 32, at 88. See also D. Orentlicher & T. Gelatt, Public Law, Private Actors: The
Impact of Human Rights on Business Investors in China, 14 Nw. J. lNT'L L. & Bus. 66, 102-103
(1993).
46 43 Fed. Reg. 58, 571-73 (1978).
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against by other states since concern over human rights was considered universal. 47

Bianchi considers that such absence of opposition indicates that "unilateral enforcement

of erga omnes obligations by means of extraterritorial application of municipallaw might

be a novel method of enforcement of international law.,,48 In view of the increase in the

number of multilateral treaties entered into and the absence of enforcement mechanisms

within treaty regimes, it may be both necessary and possible for states to extend treaty

obligations extraterritorially in order to achieve full compliance of internationallaw.49

Sorne concern, however, should be expressed for the threat that the unilateral

application of the above kind poses to the rule-oriented international legal system

especially since only economically powerful states, such as the US, would be able to

apply and force compliance of their laws extraterritorially given the need for effective

enforcernent of judgements.50 This fear is expressedin several international documents.

Principle 12 of the Rio Declaration of Environment and Development states that

"[u]nilateral actions to deal with environmental challenges outside the jurisdiction of the

importing country should be avoided. Environmental measures addressing transboundary

or global environmental problems should, as far as possible, be based on an international

consensus.,,51 In addition, in 1999, the UN General Assembly (GA) adopted a resolution,

47 Bianchi, supra note 32, at 88.
48 Id.
49 See, e.g., Betsy Baker, Eliciting Non-Party Compliance with Multilateral Environmental Treaties:
U.S. Legislation and the lurisdictional Bases for Compliance Incentives in the Montreal Ozone
Protocol, 1992 GER. YB. INT'L L. 333, 347-49; Beth Stephens, Expanding Remedies for Human
Rights Abuses: Civil Litigation in Domestic Courts, 1997 GER. Y.B. INT'LL. 117.
50 Ernesto M. Hizon, Comment to Francesco Francioni, Extraterritorial Application ofEnvironmental
Law, in EXTRATERRlTORIALJURISDICTION INTHEORY AND PRACTICE, supra note 17, at 133, 134-35.
51 Rio Declaration on Environrnent and Developrnent, June 14, 1992, Principle 12, 31 LL.M. 874
(1992). However, sorne argue that the Rio Declaration does not prohibit unilateral measures. See
PHILIP SANDS, 1 PRINCIPLES OF INTERNATIONAL ENVIRONMENTAL LAW: FRAMEWORKS, STANDARDS
AND IMPLEMENTATION 190 (1995) (discussing the status of Principle 12).
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the Elimination of Coercive Economie Measures as a Means of Political and Economie

Compulsion, that condemns unilateral extraterritoriallaws that infringe uponinternational

law and undermine principles embodied in tne UN Charter.52 This. resolution also

condemns· the imposition of extraterritorial sanctions against foreign corporations.53 This

kind of response to the extraterritorial application of laws indicates that the application of

extraterritorial laws has not yet achieved the status of consensus in internationallaw. On

the other hand, as Howse not~s, "there is no rule of customary international law ... that

prohibits the taking of such unilateralaction,at least· where a good faith effort for a

co-operative solution has failed, .or.isnot workiIlg.,,54 It thus seems that· questions

surroundingextraterritorial application and the disput~s that arise from such· application,

will continue. to present difficulties for the international judicial systemsince laws

concerning extraterritorial application have yet to be determined.55

During the 1990s, international disputesover extraterritorial application came to be

dealt with increasingly by GATT/WTO panels. The WTO therefore came to be greatly

involved in the resolution ofextraterritorial disputes. Extraterritorial measures that try to

implement. or enforce international interests have, in particular, been. argued before the

GATT/WTO. The GATT and the WTO agreements do not,however, directly attempt to

regulate questions of extraterritorial application as such. Thenext section examines. how

the GATT/WTO forum has adapted itself to dealwith these extraterritorial disputes.

G.A. Res. 53!10,U.N. GAOR, 53thSess., V.N. Doc. N53!L.7/Rev.1 (1998).
53 1d.
54 Robert Howse, The Turtles Panel, Another Environmental DisasterinGeneva, 32 J. WORLD TRADE

73, 73(1998).
55 Trachtman, Externalities and Extratèrritoria/ity, supra note 37, at 646-50.
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B. Disputes over Extra.territorial Application before the WT056

Two types of extraterritorial applicationsex.ist in import-export coritrolregul~tions:

direct .e(C1:raterritoriality and indirectextraterritoriality. Direct extraterritoriality refers to

domestic regulation that directly imposes· oblig;l.tions upon nationals ·or residents of a

foreignstate. 57 Indirect extraterritoriality, on the other hand, requiresactors in foreign

countries .to comply domestic laws .of another state in orderto gain access to its

domestic ••. market.58 Although these. two types of extraterritoriality ditIer in certain

respects, their results are the same: interference in the domestic policies of other states.59

If states pursuethe. same poIicies withre.ciprocallaws,Jheneed toapply laws

eX1:raterritorially would disappear. A stan~'sown domestic p01icies mightbeachieved

\Vith the assistance of re,gulations made in otherstates.Tl1.e followingcases canbe seento

c01Il,bine bothtypes, direct and indirect, of yx.traterritorial application.

1.··· Tuna-I)olphin Case{l & Il)

The US enacted the Marine Mammal Protection Act (MMPA) in 1972 (amended in

1988 and 1990) toprotect the accidentaI killingof,··orserious injury to, dolphins by tuna

fishing practices. Tunaateoften found swimming below <lolphinsin the Eastern Tropical

Pacifie Ocean. Fisl1iug vesselscatching tuha in thatregion .oftenencirc1e dolphins with

purse-seinenets. Thesenets,. so llsed to harvest tuna, resq1t thedeathsof many

dolphins.Under th,eMMPA, any person or vessel.undertheUS jurisqiction is prohibited

from takingthe life of:il.l1ymarine manuna1 in COilllection with theharvestingoffish and

56 The cases sited and descnbed here also relate to other important questions of law. However, due to the
nature ofthis thesis, the arguments not relevant to extraterritoriality are omitted
57 INTERNATIONAL LAW OF EXPORT CONTROL: JURISDICfIONAL IsSUES 9 (Karl M. Meessen ed, 1992).
58 Id.
59 Meng, supra note 15, at 338.
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the use of any fishing method, including purse-seine nets, contrary to regu1ations issued

under the Act.

The MMPA prohibits.the import. into the US of fish andfish products caught with

methods that entai1 the killing< ofd01phins in contravention of US standards.60 This

provision app1ies to US. territorial waters, to US's exclusive ecol1omic zone (EEZ), and

als9 to the high seas. In addition, the MMPA prohibits imports into the US of yellowfin

tuna caught.by. purse-seine nets, unless the. exporting country~atisfies the Jollowing

requirements:

(1)•. the •. harvesting nation maintains· a conservation progranune for marine mammals
equivalent to the United Statel;;

(2)the rate of incidentaltaking ofmarine mammals in the harvesting nation does notexceed
that 9fthe United StateSbymore than .1.25 tinies during thesame period;

(3) therate •ofincidental taking by the·harvesting nation is m.onitored by the U.S. agency;
(4) tl.1e. harvesting nation cOlllPlies with. aH reasonable. requestsby the United States for

cooperation.ih specified research.61

In 1990, the US imposed an embargo on importsof tuna from Mexico unti1 the

Mexican Secretary submittedevidenc.e that the Mexican vesse1s were not toexceed the

US. killI':;lte of Eastenispinner dolphinsby 15 %. After tms embargo, the US Customs

Service strengthened its prohibition on the importing of Mexican tuna following several

courtordel's.In response to these embargoes Mexico requested, in January 1991, the

ContractingParties to establish a panehmder Article XXIII of GATT 1947 toexamine the

issue (Tuna 1).

Tb.e US arguedthat •e'Ven if the measures impo~ed under. the MMPA were not

consistent ·.with .its

60 16 U.S.c. § 1371(a)(2) (1994).
61 Id. § 1371 (a)(2)(B).

obligations such as Article XI (the general prohibition of



quantitative restriction), they were justified by the general exceptions in Article XX (b)

and XX Cg).62 Article XX allows exceptions to the WTO agreements, and also allows the

adoption and enforcement of measures, if such exceptions and measures .are:

(b) necessary to protect human, animal or plant life or health...
(g) relating to. the conservation of exhaustible natural resources if such measures are made

effective in conjunction with restrictions on domestic production or consumption...

The US insisted that the aim of the MMPA was the protection of animal life and the

conservation of living resources and that the measures taken by the US were, therefore,

exempted under the Article XX exceptions.

Olle of the main arguments was whether thegeneral exceptions in Article XX (b)

and (g)e~tended to the imposition of restrictions to conserve resources extraterritorially,

and whether extraterritorial restrictions for the conservation of dolphins could be

exempted under these provisions.63 The US assertedthat its measures simply specified the

products that could be marketed in the territory of the US, and did not apply

extraterritorially, although the measures necessarily had effects outside US territory.

64 According .to this interpretation, the US measures could be categorized as

applying

62 United States- Restriction on hnports ofTuna, Aug. 16, 1991, GATT B.I.SD. (39th Supp.) at 155 (1993)
~ereinafter T/,lna 1Panel Report).
3 SeeFrancioni, supra note 34, at 122 for a fuller discussion ofthis argument.

64 Tuna 1Panel Report, supra note 62, para. 3.49.
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extraterritorially, but only indirectly. Mexico argued that the .average rate of incidental

takingprovision and other MMPA provisions applying to tuna caught in the Eastern

Tropical Pacifie was an extraterritorial restriction on fishing and· that these extraterritorial

measures were notprovided for in GATT Article XX(b) and (g).65 Mexico also

contended that permitting one contracting party to impose an embargo to conserve the

resources of others would introducethe concept of extraterritorialityinto the GATT and

that this would threaten the interests of aIl Contracting Parties.66

The Panel, upholding Mexico 's position, found that Article XX (b) and (g) was to

be interpreted in the.sense of referring only to the conservation of animaIs or resources

located within the territory of the importing state.67 It· also held that if Article XX

allowed.a state. to take extraterritorial measures, each contracting party could unilaterally

determine the conservation policies from wbich·· other contracting parties could not

deviate without threateningtheir fights under the GATT.68 Mexico and the US reached an

agreement after· this panel report,so that the reportwas never formally adopted. As a

result,the European Economie Community (EEC)and the Netherlands requested, in 1992,

the establishment of a Panel to reconsider the same issue{Tuna II).

In Tuna Il, the US argued thaUhe Tuna] reportWas a poliey statement, notan

interpretation of the GATT, and that "it was not the province of dispute settlement panels

to conduct a policy review of the General Agreement.,,69 It also contended that Article

xx does not mention the use of "unilateral" measures or distinguish unilateral from other

65 Id. para. 3.48.
66 Id.
67 Id. para. 5.32.
68 Id.
69 GA:IT DiSpute Panel Report on United States - Restriction on Imports of Tuna, June 16, 1994, para. 3.33,



multilateral measures and thatArticle .XX.· wbuld apply to all types of measures

identically}O Thus, the US insistedthat that Article XXdoes not set anyjurisdictional

lil11its because it .does not aIlywhere distinguish extraterritorial. mea~uresfromoth.er

measuresunder ArticleXX. Despitethe TunaTPanel Repqrt, the Panelîri Tuna Ilfound

that .it could· not support· theçonclusion that the· Article XX exceptions

policies relatedtothe conservationofexhaustible natl.1ral reSOl.1rces locatedwithinthe

territory of the contracting party invoking the provision.71 It stated, concerning

Article XX(g), that "the poliçytoconserve dolphins in the eastern tropical Paçific.Ocean,

which the US pursued withinits jurisdictionover itsnationals and vessels,fell within the

range ofpoliciescoveredby Article XX(g)."n It can be assumed that the panel permitted

extraterritorial. application. of national law through the nationality.· principle within the

context of ArticleXX(g).However, the Panel held in Tuna Il that if Article XX were

interpreted "to permitcontracting parties to impose trade embargoes so. as to forceother

countries to change·theirpolicieswithin their jurisdiction... , the objectives ofthe·General

Agreemerit would be serio11s1yimpaired.',73 Accordingly, the Panel concluded that the

US. measures did not full withinthe ambit of the exceptions. contained in Article XX (b),

(g), and (d) of the GATT 1947.

2. Shrimp-Turtle Cast?

Seaturtlesare registered as endangered species under the· Convention on

GATf Doc.DS29fR, 331L.M..839 (1994) [hereinafter Tuna Il Panel Report].
70 Id. para. 3.13.
71. Id. para. 5.20.
72 Id. para 5.33.
73 Id. para. 5.38.
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International Trade in Endangered SpeciesofWild Flora and Fauna (CITES).74 Sea

turtles, however, arefrèquentlycaughtin shrirnp trawlers'nets andthis has resulted.in a

rapid decrease intheir numhers. In order to protect sea turtles, thëpSenacted·Public Law

101-602 Section 609 of which prohibits shrimp irnportsJromna.tionsthatdo notrequire

aIl of their shrirnp· trawlers to use TurtleExcluder Devices (TE;Ds) ià their nets. ATED

isa devicethatallows sea turtlesto escape froID shrimp nets without severcly limiting the

shrimp catch. Section 609(b)(2) provides that the import ban on shrimp will not apply to

harvesting nations, ifthe following requircrnents are satisfied by thel1arvestingnations:

(A) thegovernment of the harvesting nation has provided documentary evidenceofthe

adoption of aprpgram governing the incidental takingofsuch sea turtles in the course
of such harvestingthat is comparable to that of the United States; and

(E) the average .rate of. thatincidental taking by vessels of the .harvesting nation is

comparable ta the average rate of incidental taking .of sea turtles by United States

vessels in the course ofsuch harvesting...76

In October 1996, India, Malaysia, Pakistan and Thailand challcnged the .. US

measures. as violating Article. l, .XI (quantitative restrictions) and XlIIüf GATT. They

argued,in essence, that the US measures favored shrimp harvestingnations with TEDs

and discriminated against those without them. The Panel and the Appellate Body issued

reports in favor of the complainants.

One of the main arguments in this case centered on whether US extraterritorial

environmental meaSl.lres were justified under Article XX.77 As in the .Funa l & Tuna II

74 Convention onIntel11ationalTrade in Endangered Species of Wrld F10ra and Pauna, Mar. 3, 1973, 12 I.L.M.
1085 (1973) (entef(~d into force July l, 1975)[hereinafter CITES].
75 16D.S.C.§1537.

Id.
Another Ù11portant issuG· in this .case concerns the participation·.of NGOs. The wrO.·received (lnd

considered several reports from NGOs. United States- Import Prohibition of Certain Shrimp and Shrimp



Panels, the eomplainants argued that the US extraterritorial measures did not faH within

the seope of Article XX of GATT. The type of extraterritorial measures in this case were

different from that in the Tuna 1 & Il Panels, sinee the sea turtles sought to be proteeted

by the Act were usuaHyfound within US waters. However, this measure still had an

indirect extraterritorial application, sinee the measures affected the conduet of foreign

nationals and the policies of other third states. The Panel, nevertheless, avoided

examining the jurisdictional seope of Article Xx. Instead, the Panel, considering the

abject and purpose of the WTO multilateral trading system, held that the US measure

eonstituted an unjustifiable discrimination between countries where the same conditions

prevailed andthus could not .be justified under Article XX?8 The Panel especiaHy noted

that the US measures did not meet the standards set out in the "chapeau" of Article XX,

which prescribes;

Subject to the requirement that such measuresare not applied in a manner which would

constitute a means of arbitrary or unjustifiable discrimination between countries where the

same conditions prevail, or a disguised restriction on international trade, nothing in this

Agreement shaH be construed to prevent the adoption or enforcement by any Member of

measures ... (Emphasis added.) 79

Henee, the Panel concluded that the unilateral character of the measures threatenedthe

"multilateral trading system."

Products, Oct. 12, 1998, paras. 79-91, wr/DS48/ABIR, available in wro Dispute Settlement Website
(visited Jan. 20, 2000) <http://www.wto.org/wto/dispute/distab.htm> [hereinafter Shrimp-Turtle AB Report].
See Asif H. Qureshi, Extraterritorial Shrimps, NODs and the UtTO Appellate Body, 48 INr'L & CoMP. L. Q.
199, 204-205 (1999).
78 United States ~ Impart Prohibition of Certain Shrimp and Shrimp Products, May 20, 1996, para. 7.52 &
7.61, wrIDS48;R, available in wro Dispute SettIement Website (visited Sep. 18, 1999) <http://www.wto.
org/wto/dispute/distab.htm>.
79 General Agreement on Tariff and trade, Oct. 30, 1947, art. XX, in THELE0ALTEXTS, supra note 2,
at 423 [hereinafter GATT]. This agreement was incorporated into the GATT1994 by way of para. 1 (a) of
Annex l:A of the wro Agreement.
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The US appealed and claimed that the "threat ta themultilateral trading system" as

detemli;ned by the panel constituteda new interpretation of Article xx andadded new

obligations on members conceming Article XX. 80 The US argued thatany such

interpretatioll wasnot in accordance with the ordinary meaning orthe Article. 81

The Appellate Body reversed the Panel's fmding concemingthe interpretation of

Article XX? since the Panel only considfjredthe cOllformity of the measute with the

"chapeau?' of Article XX and did notexarnine the measure in thelight of paragraph (b)

and· (g) .exceptions. The AppèUate· Body, Inparticular, considered whether sea turtles

could becategorized as "exhaustiblelivingnatural resources" within the meaning of

Article XX. The Appellate Body examinedthis questionby reviewing the United Nations

Convention onthe Law of the Sea (UNCLOS), CITES. and otherinternational treaties and

concludedthat seafurtlesrnay properlybecategorized as. "exhaustible living natural

resources" within the meaning of Article XX(g).82 The. •Appellate Body in its

considerations, •however,· àvoided any direct examinatioll ·of the. ju.risdictional scope of

Article XX. Il1stead, itfoundthat the UScon$ervatiohrneasurewas jllstifiedunder Article

xx (g) since there wasa. "sufficient.· nexus"· betweentheturtlescovered un.der· Section

609 and the United States.83

The Appellate :aody did,.howèver, go. on to finally conc1ude thatthe US measure

failed to meettherequiryments of the Article XX chapeau since the.mannerofapplication

of the measure was "unjustifiably discriminatory.,,84 In particular, it pointed ta the

81 Id.
82 Shrimp-TurtleAB Report, supra note 77, paras. 129-33.
83 Id. para. 133.
84 Id. para. 186.



absence of steps taken by the U. S. to negotiate with the complainants, such negotiation

deemed to be a prerequisite for the adoption of a multilateral approach to the conservation

of sea turtles. This lack of negotiation was especially noticeable since the US had made

greater efforts to negotiate with other Caribbean and Western Atlantic states. The

Appellate Body also found that the inflexibilityof the measures could not be justified and

that the process of certification was non-transparent, unpredictable and lacked due

process in ifs application and administration. The Appellate Body, finally, held that the

US measures could not be justified under Article XX and that those measures violated ifs

obligations under the WTü Agreement.

Although the Appellate Body did not examine the extraterritorial scope of Article

XX of GATT directly, it stated that "conditioning access to a Member's domestic market

on whether exporting Members comply with, or adopt, a policy or policies unilaterally

prescribed by the importing Members may, ta sorne degree, be a common aspect of

measures falling within the scope of one or another of the exceptions (a) taO) of Article

XX"S5 since policies embodied in Article XX (a) ta 0) are considered as legitimate. It

also stated, however, that:

... it is not acceptable, in international trade relations, for one WTO Member to use an
economic embargo to require other Members to adopt essentially the same comprehensive
regulatory program, to achieve a certain policy goal, as that in force within that Member's
territory, witbout taking into consideration different conditions which may occur in the
territories of those otber Members. Thus, while the statutory provisions of Section
609(b)(2)(A) and (B) do not, in tbemselves, require otber WTO Members to adopt
essentially the same policies and enforcement practices, the actual application of the
measure, through the implementation of tbe 1996 Guidelines and the regulatory practice of
administrators, requires them to adopt a regulatory program that is not merely comparable

85 Id. para.12l.
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but essentially the same as the US program.86

As noted in the previoussection of this paper, extraterritarial.application can be

characterized as a "unilateral" measure.From the language it uses,. the Appellate 130dy

appears to aHoW a broader ëxtraterritorial scope to Article XX than ever before since

only requires statesnot to coerce other Members to. adopt "ëssentiaHy thesame" measures

as those states through"unilateral" .Iileasures. The decision of the.Âppellate seems

to suggest that if a member has engaged in multilateral negotiations and has failed to

reach consensus, .•.. it may then .legislate unilaterally and .. extraterritorially as long as

"sufficient nexus". can he estahlished between thestated goal and the extraterritorial

measure.Whatactually constitutes a. "sufficient nexus," however, .is· nowhere clearly

defined by the AppeHate Body.87

3. Other Cases

The .above cases are· themostimpartant cases on extraterritoriality and the

GATT/WTO rules,.·althoughneither the Tuna 1 nar II reports were adopted. Other than

thesetwo cases, twootherclaims that relate to extraterritoriality have been brought before

the DSB although bothhaye been suspended.

One daim relates tothat piece of US legislation, the Cuban Liberty and Democratie

SolidarityAct (Helms-Burton Act).88 ThatAct was enaeted on 12 March 1996toimpose

new eCOIlOnl1C sanctions On Cuba. As.soon as President Clinton had signed the Actmost

para. 164.
Qureshi,.supra note 77, at 204-05; Dukgeun Ahn, Note, EnvironmentalDisputes in the .GATT!WTO:

Beforeand AjterUS-Shrimp Case,20 MICH... J. INT'LL. 819,848 (1999).
8sCuban Liberty andDemocraticSolidarity(LIBERTAD) Act of 1996, Pub. L. No. 104-114, 110Stat. 786
(1996), 35 LL.M. 37 (1996) [hereinafter ReIms-Burton Act].
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US trading partners reacted by calling for limitations to beplaced onthe ability of the

new law to effect their own policies .and practices. The Act concemed them since· it had

an extraterritorial effect that inhibited states frorripursuing their oWn tradeand diplqmatic

policies relating to Cuba.

The.· main purppse of·.the.law was·.to strengthen the .intemationaLsanctionsagainst

Cuba's Castro Government. The Actwas intended to: (i)promote.deIllocracyin Cuba and,

(ii) protect t!}eproperty rights ofUScitizens who ownedproperties· inCl1ba.before

cdnfiscation in 1964. The USalso justified the Actby claiming that the Cuban

govemment, throughhumanrights abu~es of Cuban nationals and throughits totalitarian

nature, poscdanationalsecurity threat tothe US andto its nationals.&9

Themost controversial part of the Act is Part III aimed .at protecting theproperty

rights of USnationals. The Act seeks to açhieve this through allowing "civil remedies"

based on the effectsdoctrine. Section 302 prescribes thaï "any person", who "traffics" in

"property" that was confiscated by the Cuban Govemment on or after 1 January 1959

shallbe liable to the paYIllentofrrionetary .damages to anyUS national who owned such

property.90

"Any person" would mean a non-US national since US nationais are prohibited

from having any transactions withCuba. Theterm "traffic" includes altnost aU business

transactions that relate toconfiscated property, ranging fromselling to mere use of the

89 Id. § 2 (28). This first aspect is embodied in Part 1 and. Hof the ReIms-Burton Act. Part 1 strengthens
international sanctionsagainst. the Castro Government;. prohibition. on. investment. in .• domestic
telecommunications services, prohibition against. indirect. financing. of Cuba and any loans, fmancing to
traffickers, opposition to Cubanmembership in internationalfinanciaI institutions and prohibition on import of
anddealings in çertain Cuban produ<:ts.andso on. Part II purportstoassist and support seIf-determination of
the Cubffi1 people.
90 Id. §3ü2 (a).
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property.91 The term "property" is alsodefined broadly, including not only real and

personal property but also intellectual property.92 As a result of the broad definition given

to the terms "traffic" and "property," a large number of foreign nationals in business

relations with Cuba became liable to action taken against them in US courts. Moreover,

the Act stipulates that if foreign nationals do not cease trafficking, they will be liable to

the payment of damages three times that normally prescribed.93

The US President was given the authority to suspend the application of Part III of

the Act for renewable periods of up to six months.94 Rowever, the US Administration has

taken the view that the President can also renew the suspension of the right based on

Section 301 on a country-by-country basis.95

Sorne commentators have remarked that the real goal of Section 302 is not. to

provide US nationals with protection against wrongful confiscation but to restrain foreign

investment in Cuba. The US Congress may well have intended this, as it was stated in the

Rouse of Representatives that "these provisions are intended primarily to create a

'chilling effect' that will deny the current Cuban regime venture capital, [and] discourage

third-country nationals from seeking to profit from illegally confiscated property.,,96 This

kind of extraterritorial application can, therefore, bedescribed as a "secondary boycott"

illegal under internationallaw. 97

91 Id. § 4 (A)
92 Id. § 4 (12).
93 Id. § 302 (a)(3)(C).
94 Id. § 306.
95 Riyaz Dattu & John Boscariol, GAIT Article XXI, Helms-Burton Act and The Continuing Abuse of the
National Security Exception, 28 CAN. Bus. L. 1. 198, 200 (1997).
96 H. R. Rep. No. 104-202 (1996), reprinted in 1996 US.C.C.A.N. 527, 544 (submitted July 24, 1995).
97 Andrea F. Lowenfeld, The Cuban Liberty and Solidarity (LIBERTAD) Act. Congress and Cuba, 90 AM. 1.
INT'LL. 419, 429-30 (1996).
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Part III of the ReIms-Burton Act was subject to two main international objections.98

The first objection concerned the usage of the "effect doctrine" to justify the application

of section 302. 99 The second objection concerned the nature of the extraterritorial

measure and the "secondary boycott" effect of the Act. Canada and Mexico filed

complaints with NAFTA and the European Union (EU) and requested the establishment

of a WTO Panel. The Canadian Government supported the EU's request and planned to

make written and oral submissions to the WTO panel as a third party.loa

The principal objections voiced by the EU under GATT centered around (i) Section

110(c) of the Act which prohibits the allocation of any of the sugar quota to a countrythat

is a net importer of sugar unless that countrycertifies that if does not import Cuban sugar

that could indirectly find its way to the US, (ii) Section 103 which prohibifs "any loan,

credit or other financing" by US persons to any persons who traffics in confiscated

property, (iii) Part III which creates a right of action in favor of US citizens in US courts

to obtain compensation for confiscated Cuban properties, and (iv) Part IV which denies

visas to, and excludes from the US, any person involved in the trafficking of confiscated

101property.

98 Part N strengthens the "chilling effect" in tbis meaning. Part N provides for the exclusion from entry into
the United States of any foreign nationals who traffic in confiscated property. If a trafficker conducts business
in the US. market, he or she must choose either to obey the US. poIicy or to give up access to the U.S. market
to sorne extent. If a trafficker follows the US. policy, the state entering a transaction between its nationals and
Cuba will have its right to determine its diplomatie policy with Cuba infringed Helms~Burton Act, supra note
88, § 40l.
99 Lowenfeld, supra note 97, at 430-31; Brigitte Stem, Jf?rs la Mondialisation Juridique? Les Lois
Helms-Burton et D'Amato-Kennedy, 100 REVUE GÉNÉRAlE DE DROIT INTERNiXTIONAL PUBUC 979, 992-97
(1996).
100 Department of Foreign Affairs, Canada Supports European Union Request for WTG Panel Helms-Burton,
Nov. 21, 1996 (visited Oct. 21, 1999) <http://www.dfait-maeci.ge.ca/englishINEWS/press_releases/96yressi
96 214e.htm>.
Hll-United States- The Cuban Liberty and Democratie Solidarity Act, Oct. 8, 1996, WT/DS38/2,
available in WTO Online Documents Website (visited Jan. 20, 2000) <http://www.docsonline.wto.org>.
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The EU mounted three objections toPart III. First, it argued that Part III violated

Article 1 (rnost-favored-nation-treatment) of GATT because the presidential waiver under

Part III could be appliedon a country-by-country basis. Second, Part III and IV violated

Article III (national treatment) of GATT because only foreigners are subject to its

provisions. Lastly, the measuresofPart III and IV were contrary to the provisions of the

General Agreement on Tariffs and Services (GATS).

Another daim brought to the DSB also related to economic sanctions against

Myanmar. The US state of Massachusetts, in June 1996, enacted a selective purchasing

law formally titled Act Regulating State Contracts with Companies Doing Business with

. B (M )102· ... Md· .or III urma yanmar , so as to Impose economlc sanctlOns on yanmar ue to 11s

blatant violation of human rights and to encourage transnational corporations to divest

their interests in Myanmar. The Act provided, in essence, that the Commonwealth of

Massachusetts and its public authorities were not allowed to procure goods or services

from any person or company conducting business with Burma. The Act purportsto apply

to both US and non-US individuals and companies, including subsidiaries, operating in

Myanmar. 103

102 1996 Mass. Acts 239, ch. 130 (codified at Mass. Gen. Laws §§7:22G-7:22M, 40 Ph (1997)).
103 "Doing business with Burma' " is defined broadly to coyer any person;

(a) having a principal place of business, place of incorporation or its corporate headquarters in Burma
(Myanmar) or having any operations, leases, franchises, majority-owned subsidiaries, distribution
agreements, or any other similar ents in Burma (Myanmar), or being the majority-owned
subsidiary, Iicensee or franchise of su a person;

(b) providing financial services to the government of Burma (Myanmar), including providing direct
loans, underwriting government securities, providing any consulting advice or assistance,
providing brokerage services, acting as a trustee or escrow agent, or otherwise acting as an agent
pursuant to a contractual agreement;

(c) promoting the importation or sale of gems, timber, ail, gas or other related products, commerce in
which is largely controlled by the government of Burma (Myanmar), from Burma (Myanmar);

(d) providing any goods or services to the government of Burma (Myanmar).
Id. §7:22G.
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These measures were, like the Helms-Burton Act, met with internationalcriticism.

The US was criticizedby boththe EC and Japan who claimed that the law violated the

Agreement on GovernmentProcurement (AGP) coveredin· theWTO Agreement. 104

Japan notedthat suppliers on the restricted purchase list were treated less favorablythan

were suppliers not on the list, in. contravention of Article. IIl:l of AGP. IOS addition,

Japan was critical·of the extraterritorial reach of the Act arguingit to b.e megal under

public international law?06 Because. the us Supreme Conrt found thattheÂctwasjn

violation of. the US Constitution, however, the EC and Japan .round it unneçessary to

pursue the·issue before the DSE. IO
?

C. Common Featuresof the Cases

Nation states have begun touse the GATT/WTO as a major international forumJor

theresolution .of extraterritorial disputes in .accordance with internationallaw. Although

bùth .cases discussed abQve concerning the Heims-Burton and.Massachusetts Acts have

been discontinued, itis still possible to see the.WTO as. the main forum for the resolution

of extraterritorial·disputes.

Why do states often bringe.xtraterritorialdisputes .before the WTO and the DSB?

Onereason for thisis that the WTO .covers a broadrange of tradeissues, notonlytradein

104. United States -Measure Meeting Govemment Procurement, Request for Establishment of.aPanel bythe
EurOPean Cornt1luflities, Sep. 9, 1998, Wf/DS88/3;. United States - MeasureAffecting Govemment
Proctir~ment, RequestforEstablishment ofaPanel by Japan, Sep. 9,1998, WfiDS95/3, availablein WfO
OnlineDocument Website (visited Jan. 20, 2000) <http://www.docsonline.wto.org>.
105 Id.

106 Japan'sPosition Regardingthe Pr6blem of Massachusetts.StateGovernment Procurements, available in
JafaneseMinistry of Foreign Affairs Website (visited Mar. 8, 2001) <http://www.mofa.jp>.
10Steph~n P,CroSby, Secretary of Administration and Finance of Massachusetts v. National Foreign
Trade Council, 530 U.S. 36:3 (2000).
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goods but also .trade in services,intellectual propertyrights, governmental procurement

and investment.· Therefore, extraterritorial prohibition of governmentalprocurement, such

as was occasioned by theD.'Amato-Kehnedy and Massachusetts Acts, can bean issue

with which the WTO dispute settlement procedures may be concerned. In addition, in the

casêùf Helms-Bllrton Act,.concerning the denial ofUS visas and the exclusion from the

per'sOIls who traffic in properties of US nationals in Cuba,108 the EC requested the

establishment of the panel, claiming that such measures were inconsistent with Articles

III, VI, XVIand XVII of GATS and paragraphs 3 and 4. of the GATS Ahnex on the

Movement of NaturaLPersons.109 In general, the. admission and expulsion of foreigner

nationals is considereda matter for domestic jurisdictiùns and, therefore, a.s matter .for the

discretion ofthe state. l1ü However, since. the GATS prescribes the .movementofnatural

persons, WTO members can argue before the panel questions previously deemed lobe

issues for ..domestic jurisdictions todeal with. Second, the automaticity of the DSB

procedures makes the WTO important sincedisputesover extraterritorial application have

never been challengedbeforeinternational judicial bodies. As noted before,a state cannot

block the establishment of a panel and the adoption of panel and AB reports without

negative consensus. The WTO, therefore,might. be the most jurisdictionally accessible

forum in international society for dealing with these questions. Third, Article XXIII of the

GATTacceleratesand improves the chances of dispute settleme]Jtin the WTO. Article

XXIII:lprescribes·that;

108 HelmscBurton Act, supra. note. 88, § 402.
109 United States- TheCuban Liberty and Democratie Solidarity Act, supra note lOt.
no Brownlie considers that the expulsion of foreign nationals is within the discretion of the state but
notes that in somecasesthe manner of expulsion may infringe upon international norms, suchas those
dealing with genocide Of. discrimination. BROWNLIE,. supra note 14, at 522-23. See a/sa 1 L.
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If any contracting party should consider that any benefit accruing to it directly or indirectly

under this Agreement is being. nullified or impaired or that the attainment of any objectives

of the Agreement is being impeded as the result of

(a) the failure ofanother contracting party to carry out its obligations under this Agreement,

or

(b) the application by another contracting party of any measure, whether or not it conflicts

withfheprovisions of this Agreement, or

(c) the existence ofany othersitllation,

the contractingparty may, with a view to the satisfactory adjustment of the Ulatter, make

written representations or proposaIs to the other contracting· party or parties which it

considers to be concerned. Any contractingparty thus approached shaH give sympathetic

co.nsideration to the representations or proposalsmad to it1l1

It. is easy.forWI'O members,byvirtueof this provision, to. bring extraterritorial

issues before the panel sinee theGATT/WI'O system in principle allows its members to

bring a case despite the fact that no vioh~tion of the WTO agreements may have

occurred.1l2 This situatioIl is known as the "non-violation" complaint and the "situation"

complaint where members, should it be recognized that WTO objectives have been

impeded· by a member, are permitted to raise issues. In addition, violation of a WI'O

obligation is automatically regarded as causing "damage"to the benefits or interests of

GATT/WTO membersmeaning that states are not obliged toprove such "damage.,,113

Thus, although extraterritorial measures may not seem to infringe uponobligations under

the.WTO agreements, they can be examined in the WTO easily if other members believe

OPPENHEIM, INTERNATIONAL LAW, supra note 31, at 897-98 & 940.
111 GATT, supra note 79, art XXln.
112 E.U.Petersmann, Violation and Non-.Violation Complaint in Public International Trade Law, 1991
GER. YB. INT'LL.175, 192. However, in practice, the GATIIWTOdispute settlementmechanism has
admitted only two causes of complaint:

(1) nullification or impairment of benefits of contracting members as a result of the violation
of the agreements by another contracting member;

(2) nullification orimpairment of benefits of contracting members as a result of the application
of measures qy another party, whether or not it violates the agreements.

YUlI IWASAWA, WTO NO FUNSO SHORI [DISPUTE SETTLEMENT OFTHE WTO] 76 (1997).
113 Id.
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that the measures nullify or impair their benefits under the WTO agreements. The EC

alleged, in relation ta the ReIms-Burton Act, thateven if measures takenby the US did

notconstitufea violation of specific provisions of GATT or GATS, they nevertheless

nullified or impaired the EC'sexpected benefits ullder.GATI and GATS and impeded the

attaimnent of the objectives of GATT. 114

Lastly, GATI/WTO dispute settlement procedures do not require that

extraterritorial measures are actually taken or exercised before a case can be brought. For

instance, in 1993, Columbia and other .Latin AmeriCan states complained that the EC

introduced a commpn market orgahization forbananas, replacingthe varions national

banana importsystems that the. complainantshad previously put in placePs This new

system was planned. ta commence July 1993. The Panel was nevertheless established one

month earlier in June 199~.116 Similarly, a WTO member wasable to complain of the

extraterritorial measures contained the ReIms-Burton Açtalthough the application of

Part III had heen SJ.lspended at the time hy the Pre~ident.117

The cases examined in the GATI/WTO share sorne common features. First, states

implementation

be easily separated from,

human rights intl~rn(ltional law

114 United States - The Cuban liberty and Democratic Solidarity Act, supra note lOI.
]]5 EEC- Import Regime for Bananas, Feb. Il, 1994, GATI Doc. DS38/R, 34 LL.M. 177 (1995).
116 Id. para. 2.
117 Helms-Burton Act, supra note 88, § 306(b); United States: Statement by the President on
Suspending IUle III of the Helms-Burton Act, 36 LL.M. 216 (1997).
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and is· considered as a universal concern.118 L11 the Shrirnp-Turtlecase, the target of

protectionunder the Section 609 was categorized as endangered·species under the CITES.

In the. Helms-Burton case, the Cuban govemment'sconfiscation of property owned by

US nationals was recognized byt4e :Be ascollstittlting a violation ofinternationallaw

concérning nationalization andproperty rights •of. foreign nationals. 119
.In such cases,

extraterritorialmeasures have been irnposed to supplement the international cornpliance

system or to proJJ1oté international·legislation. 12o

This pointis ünportant indeciding the legitimacy of extratyrritorial measures before

the DSB since sorne extraterritorial rneasûres do· not relate to intern.ational norrnsbut

rather try toachieve other trade related advantages. The extraterritorial application of

antï-trust law and secUritylaw can be included in this category. This defining of purposes

relates to questions of legality since measureshaving extraterritorialapplication should be

treateddiffererttly.I2! Lygithnacy for .exttaterritorial measures that try to achievé

internationalobjectives.istobe found in a normative ordetexternal to the trading

systernP2 Indebates surrounding the Helll1s-I3urton Act,Clagett, aproponent of the Act,

insisted that itcouldbe justifiedonithè basis of international humanrights theory and

tqat, as such,itconstituteda legitimate countenneaSllre under internationallaw. 123

In

118 In recent public intemationallaw texts chapters appear relating 10 "international environmentallaw". See,
e.,?' BROWNLIE, supra note 14, at 283-99.
li See Memorandum ofUnderstanding Concerning the US. Helms-Burton Act and the US. Iran and
Libya Sanctions Act, Apr. 11, 1997, B.U-US., 36 LL.M. 529 (1997); Stefaan Smîs & Kim Van der
Borght, Current Developments, The EU-U.S. Compromise on the Helms-Burton and D'Amata Acts, 93
AM. J. lNT'L L.227 (1999).
120 Francioni, supra note 34, at 125-26; Fairley & Currie, supra note 25, at 143-47.
121 Robert Howse & Michael J. Trebilcock, The Free Trade- Fair Trade Debate: Trade, Labar, and the
Environment, in ECONOMIC DIMENSIONS IN INTERNATIONAL LAW, supra note 37, at 186, 189.
122 ld.

123 Brice M. Clagett, The Cuban Liberty and Democratie Solidarity (LIBERTAD) Act: Title III of the
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Helms-BurtonAc1is Consi!;tent withlniernational Law, 90 AM. J. INT'LL419, 436 (1996).
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opposition to the Act, the UN GA adopteda resolution that condemned the Act as

adversely affecting the legitimate interests of persans under UN member state jurisdiction

and as adverselyaffecting the freedom of trade and navigation.124 It also urged the US to

comply with the purposes of the UN Charter embodying the principle of the sovereign

equality of states and non-interference in internaI affairs. 125 In its resolution, the GA is

indicating that the issue relates not only to the WTO but also related to public

internationallaw. The Panel and the Appellate Body may be called upon to consider other

international norms in interpreting the WTO agreements on the extraterritorial issues. In

the Shrimp-Turtle case, the Appellate Body examined many international treaties in

interpreting the scope of GATT Article XX(g).

SecondlY' since claims ta extraterritorial legitimacy for international interests rely

largelyon non-WTO law, states are more willing to appeal to the GATT Article XX and

XXI exception clauses of the WTO Agreement.126 In the Tuna and Shrimp-Turtle cases,

the main arguments related ta whether the US measures fell within the Article XXgeneral

exception. In the debate surrounding the Helms-Burton Act, it was argued that the US

could rely on the security exception contained in GATT Article XXI.127 Extraterritorial

application is generally sought in order to impose "economic sanctions" against astate

thatbenefits from illegitimate acts. These economic sanctions are normally pursued

124 Necessityof Ending·theEconomic, Commercial and FinancialEmbargo Imposed by the United
States ofAmericaagainst Cuba, G.A. Res. 51/17, U.N. GAOR,57th Sess., U.N.Doc. A/51/355 (1996).
In addition, the Inter-Arnerican luridical Committee adopted the opinion . and found that the
Helms-BurtonAct violated internationallaw..Opinion of the Jnter-American Committeein response to
Re~01utionAG/Doc.3375/960f the General Assemblyof theOrganization Entitled "Preedom of Trade
and Investmentin the Hemisphere," Aug. 23, 1999, OAS Doc. CJl/S0/H/doc.67/96 rev. 5, 35 I.L.M.
1329(1996) [hereinafter Opinion of the Inter·American luridical CQmmittee].
125 G.A. Res. 51/17, supra note 124.
126 GA:rf,supranote79, art XX & XXI.
127 Dattu & Boscariol, supra note 95, at 199.

33



through import-export controIs.· Therefore, astate can be aware of violating general WTO

mIes yet proceed with the argument available to it·that its actions faH under one or other

of the exceptions contained in Article XX or XXI.

This second point is important in relation to Article 31.3(c) of the Vienna

Convention on the Law ofTreaties. The DSB must consider the relevanceof international

lawininterpreting exceptions clauses sinee. the exceptions clauses form part of a crucial

interfacepetween the WTO system andother intern~tiollai law}28 As for .thegeneral

exçeptionscontained in GATT Article XX, isnecessary to examine whether any

particular exception can be invoked consistently in light· of other relevant international

norms. In respect of the security exception, states often arglled under the former GATT

system that the· security exception functioned as abar to a panel reviewof measures t;lken

under Article XXl. 129 However, aH provisions contained in the newerWTO agreements

come under the jurisdiction of the ·DSB otherwise specified in· Appendix 2 of DSU.13ü

This means that the DSB should take sorne account of UN Security Council resolutions

relating to economic sanctions .before ruling on the validity· of extraterritorial measures

taken by states. The legitimacy or otherwise of extraterritorial measures need to be

determined pursuant to the WTOdispute settlement proceduresafter other relevant

international law has been taken into account since states have tended to claim that their

128 Gabrielle Marceau, A Callfor Coherence in International Law.: Praises for the Prohibition Against
"Clinical1solation" in the WTO DisputeSettlemellt, 33 J. WORLD TRADE 87,89 (1999).
129 See the debate between Canada and the EEC over the Falkland case in 1982. GATT Council, Minutes of
Meeting held on May 7, 1982, GATT Doc.ClM/157(June 22, 1982).
130 DSU "shaH apply to disputes brought pursuant to the consultation and dispute settlell1ent provisions ofthe
agreement Iisted .ÏD Appendix 1." DSU, supra note 5,. art. 1; B.annes Schloemann & Stefan Ohlhoff,
"Constitutionalization" and Dispute Settlement in the WTO National Security as an Issue ofCompetence, 93
AM. J. INT'LL. 424, 440 (1999).
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actions faU under one or more of the exceptions to the WIO mles. l3l

The Panel· and the Appellate Body have not as yet exarnined the question of the

legitimacy of extraterritoriality itself in any detail. The Panel in Tuna II did not lirnit the

extraterritorial scope of US law nor didit state any reason for not having done SO.132 In

the Shrimp-Turtle case, the Appellate Body noted that •therewas a sufficient nexus

between the sea turtle and the measure complained of. This nexus approach is quite close

t6vvhat is known as the "genuine link" requirement for· extraterritoriality.133 However,

although the Appyllate Bpdy used other international treaties in order to assess whether

sea turtles are properly. categorized as exhaustible natural resources, it did n,ot review the

relevant international law on extraterritorial jurisdiction before detennining under what

circumstances eXtraterritorial application canhave legitimacy under the WTO

agreements.. The Appellate Body simply implied that unilateral measures might be

accepta1;>le if states do not forceother states to adopt "essentiallythe sarne" po~iciesthat

they thems~lves •havè(idopted. The DSB was not required· to detennine the question· of

extraterritpriality in the disputes'fuat· were suspended sincenegotiation led

compromIse.

Thirdly, and perhaps most importantly, extraterritorial measures have not been

specifically au.thori;zed·in the process pfanyGATT/WTOdispute settlement. Although

131 Aaditya Mattoo & Petros C. Mavroidis, Trade, Environment and the WTO: Dispute Settlement Practice
Relating to Article .xx of GAn' 331, in INTERNATIONAL 'fRADE LAw AND THE GAITIWfO DISPUTE
SEITLEMENT SYSTEM 325 (Ernst-Ulrich Petersmann ed, 1997~
132 Hizon argues that the extraterritorial issues arise in the GATTIWTO panels only when there is a
consensus on what are the legitimate environmental standards in multilateral treaties. This argument
means that the GAITIWTO does not allow extraterritorial application if there is no consensus on the
subject of the law. Hizon, supra note 50, at 133-135.
133 BROWNLIE, supra note 14, at 313. Gerber notes that ira state applies its lawextraterritorially, itmusthave a
nexus between the act ta be regulated and the state. If the state does not have a legitimate nexus or genuine
linle, the extraterritorial measure is regarded as illegal since it interferes with the internaI affairs of another
state. DJ. Gerber, Beyond Balancing: International Law Restraints on the Reach ofNational Laws, 10 YALE
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J. INr'LL. 202,212 (1984).

36



the Appellate Body decided that the object of the US measures came within the terms of

Article XX(g), it found that the US measures constituted arbitrary and unjustifiable

discrimination between members contrary ta the chapeau of Article XX and consequ.ently

that they were not justified under Article Xx. 134 Both the Helms-Burton and

Massachusetts cases were not pursued. It has been argued, however, that the relevant Acts

in bath caSeS were in violation of WTO obligations.135 The US would almost certainly

have been unable to justify the measures it had taken before the DSB.

The fact that the DSB has never attempted ta place jurisdictionallimits on trade

measures and that it has never allowed extraterritorial measures to succeed· where those

measureshave been disputed under theWTO system does 110t mea11 that there is no use in

arguing against "extraterritorial" measures before the DSB. Nor does thismean that

questions of extraterritoriality cannot bei addressed by the WTOsincethequestion of

extraterritorial legitimacyneeds to be exan1Ïrted in the context .0finternatioIml law in

general. 136 .Considering the freque11t ·resort ta the ·.WTOdispute settlement system in

handling. these issues, itseems important ta discuss the effectiveness andfunction of the

WTO dispute. settlement in relation ta •extraterritorial disputes. Criticisms of the DSB's

approach to dispute settlement have been heard. The next chapter examines this criticis1l1.

It is hoped that this review will serve as a basis for further discussion later of the function

and effectiveness of the DSB in determining extraterritorial disputes.

134 Shrimp- Turtle AB Report, supra note 77, para.191.
135 See, e.g., Stern, supra note 99, at999-1000.
136 Mattoo & Mavroidis, supra note 131, at 331.
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III. PROBLEMS CONCERNINGWTO DISPUTE SETILEMENT PROCEDURES

As can be observed from past disputes brought before the GATT/WTO,

extraterritorial measures are often taken to achieve non-trade related goals or in the

pursuit of other international ïnterests. The justifications for these measures are often. to

be found outside the trading system. For instance, .Part III of the Relms-Burton Act

sought compensation from foreign persons who trafficked in properties the ownership of

which was claimed by US nationals. The US justified this measure ongrounds that the

confiscation of propertiesowneclby US nationals py the .Cubangovernment \Vas illegal

under public international ·law and that the US measures were legitimate

countermeasures. 137 Section 609· in the Shrimp-Turtle case also aimëd at protecting

marine mammals explicitly protected in .the CITES. Tl1e adoption of "unilateral"

measures that have extraterritorial effects has become one common mechanism used to

encourageforeign states to complywith internqtionallaw and conform ta international

interestsY8 As a result, criticism has been leveled at the process llsedby thelJSB, a

dispute settlement forum specifically set llP ta .deal with disputes arisingout of "trade"

lIlatters. Thecriticism. arises from· the fact .that .the legitimacyof the extraterritorial

measures. taken should .beassesséd .aftertaking lnto account a11 relevant international

intc;rn:ltiolnal concerrlS. LrItlClsm leVf~led at

GATT/WTOnonns yet cases ta come before the GATT/WTO

interests



the DSB concerns two issues: (i) the problem of forum appropriateness and (ii) the

problem of applicable law for extraterritorial disputes. These two problemsare quite

closely intertwined although (i) relates tb the potential of other international judicial

systems to do a betterjob while (ii)relates to the relationship between the WTOsystem

and broader international norms.

A. Institutional Appropriateness of the WTO asa Forum for Extraterritorial Dispute

Resolution

Sorne argue that the WTO does not provide an appropriate forum to settle disputes

overextraterritorial application and that such questions should be determined before sorne

other international forum. 139 Extraterritorial measures, which aimat enforcing

international norms, create overlapping competence between the WTO and other potential

dispute settlement forums. For example, the disputed extraterritorial issues at the center of

the Shrimp- Turtle casecould be dealt with under CITES arbitration procedures sincesea

turtles are categorized as endangered speciesin the CITES.. Article XVIII of the CITES

prescribes that:

1. Any dispute which may arise between two or more Parties with respect to the

interpretation or application of the provisions of the present Convention shaH be subject
to negotiation betweentheParties involved. in the dispute.

2. Ifthedispute cannot be. resolyed in accordance with paragraph 1 of thisArticle, the

Parties rnay, by mutual consent, submit the dispute to atbitration, in particular that of the

Permanent Court of Arbitration at the Hague, and the Parties submitting the dispute shaH

139 Mattoo & Mavroidis, supra note 131, at 331. For the discussion in enviroDIuentand trade context,
see Jefferey L.. Dunoff, lnstitutional Misfïts.~ The GATT, the IC] & Trade-Environment Disputes, 15
MICH.. J. INT'LL. 1043, 1111-28 (1994); Richard G. l'arasofsky, EnsuringCompatibility Between
Multilateral Environmental;1greements and GATT/WTO, 1996 YB. INT'L ENVTL L.53.
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be bound by the arbitral decision?40

This Article, therefore, requires that negotiationstake place between. states and that, if

such negotiations fail, thatstates ar~ able, with consent, to submit their remaining

differences to binding arbitrationin accordance with the Hague Convention for the

Pacific Settlementof International Disputes}41 It may be more appropriate for statesto

avail themselves of this procedJ,lIe because generally arbitrators applynotonly the .CITES

but alsoother relevant agreements and any otherrules of internationallaw applicableto

the dispute. 142 Parties candetermine the procedural. arrangements,involving things such

as .. the·.terms of reference and the selection ofarbitrators, and they can exercise.a high

degree of .control over the dispute resolution process. 143 Seeing to that. both

environmental and trade specialists areinvolvedin the arbitration may result in a more

appropriate settlement of· extraterritorial issues. Moreover, if the parties agree that an

outcomebased on international·law would lead. to an ·inappropriate· outcome, they can

instructarbitrators to.apply other standards, such as domesticstandards, as occurredin the

TrailSmelter arbitrations of 1938 and 1941. In the Trail Smelter arbitration, the issue of

transboundary pollution had not been sufficiently developed in the dbmain of

international law so the parties authorized .the application of municipal law to the

140 Cl1'ES, supra note 74, art. 18.
141 Id. art. 18:2.
142 .Stefan Ohlboff & Hannes Schloemann, Rational Allocation of Disputes and "Constitution":
Forum Choiceas an Issue. ofCompetence, in DISPUTE RESOLUTION IN THE WORLD TRADE
ORGANIZATION 307-09 (James Cameron & .Karen Campbell eds., 1998) [hereinafter Ohlhoff&
Schloemann, Rational Allocation afDispute and "Constitution"].
143 See,e.g., Declaration of the Goverrtment of the Democratie .andPopular RepubIicof Algeria
Concerning the Settlement ofClaims by the Governmentof the United. States of America and the
Government .of the Islamic Republic of Iran, 1981, Article III (1), 20 I.L.M. 230 (1981). For details of
the arbitration, see generally J.G. MERRILLS, INTERNATIONAL DISPUTE SETTLEMENT 88-120 (3rd. ed.
1998).
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dispute. 144 Merrills notes that· the. terms of reference m the arbitration provided an

"invaluable .opportUl;lity toadvance the devel9pment of international environmental

law.,,145 In the extraterritorial context, it would bepossible forparties toguide arbitrators

to. use the "balance ofinterests" approach developed by US courts as a comity in disputes

arising from concurrent jurisdiction}46 Purthermore, extraterritorial· measures are often

taken because.no relevant international norm yet exists or because internatiqnal·law lacks

any effectiveremedy. D01phins, atthetimeofthe Tuna 1 dispute, Were not explicitly

protectedill treaty. regimessuch as the CITES. Under such conditions, if arbitrators had

beenallowed apply not only internationallaw but a1so the domestic laws of nations, a

valuable contribution to the development of international environmental 1aw may have

occurred. is thus suggested that trade measures against targeted states should be

premisedonaprior findingby.àdispute seUlement body belonging to Çinothernon-trade

treaty· regime· that •the targeted state violated internatiolla.l law}47Suchother dispute

settlementbodies Would"possess the .. appropriate institutional expertiseÇind experience

for determining whether ... concernabqut the conformity ofa country's environmental or

labor practices to international standardsis warranted.,,148

The character of,. and the proceduresused by, theGATT/WTOdispute settlement

mechÇlnism is.relevant when considering the problem of conflict between jurisdictions

144 Trail SmeIterArbitration(l1.S. v. Can.. 1941), 3R.LA.A. 1905.
145 MERRILLS,supm note143,at 100.
146 Although "Restatement (Third)"notes that theb.alanceofinterestsapproach is international norm,
there is no case in. courts of other states that utilize theapproach and if is often suggested that the
approach isnotinternationaUaw but a comify.Foreven though the courts of several nations employ
theapproach, jUs not because they believe that international law requires to apply the approach.Maier,
supra note 17;at 71-73; butsee RESTATEMENT (TH1RO), supra note 10, § 403.
147 Howse & Trebilcock, supra note 121, at 220.
148 Id.
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and thus of the forum appropriatenessof the WTO. As noted in the previeus chapter,

WTO . dispute settlement procedures are activated automatically onacçountof the

negative COl1sensus system it has adoptedY9rhis automaticitymeanstbatWTO dispute

settlemellt pfqçeedings •possess a compulsorynature .. anq members .have a "right to a

panel." Amember can, within a certain periodoftime prescribed in theDSU, request the

establishment of a Panel even if the.member requested toenter into negotiations refuses

to do so.150 Panels are established unless, after deliberations, DSB detennines by

consensus not establish any such PanelYl A:Panel is convenedwithin 20 days of a

request being made andittalœsonly six months (threemonths in cases. of urgency) for a

Panelto submit a report to the interested parties.152 It has .beennotedthat the WTO

dispute settlernent procedures 1S the "quickest worldwide system for the settlement of

disputes amongstates.,,153 The recourse. tothe AppellateBody isagain a Illatter of right

available tomembers(ll1d states are prohibited from resorting tounilateral reprisaIs. WTO

dispute settlement procëdmes have the potential to exclude other fOruI11sfrom examining

extraterritorial issuesbecause those other forums, such as.arbitration and the I11ternaticmal

Court of JustiCe JICJ), do not adnlitadjudicatien byright but require the acceptance of

jurisdiction byall·parties alld·because the convening of a. Paneloccurs more quickly than

the cdnveningof anY ·other alternative. forum.. Furthermore,there is no legal means for

denying a WTOmel11ber itsright totrigger DSBprocedures· despitethe existençe of

alternative dispute settlement mechanisms. 154 As Petersmann notes, the legal primacy of

WTO law over bilaterally agreed disputesettlement is emphasized in Article 3:5 ofthe

149 See supra pp. 1-2.
150 DSU, supra note 5, art. 4:3.
151 Id. art. 6:1.
152 Id. art. 12.
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DSU,155 which prescribes that:

An solutions to matters fonnally raised under the consultations and dispute settlement
provisions of the covered agreements, including arbitration awards, shaH be consistent with
those agreements and shaH not nuHify or impairbenefits accruing to any Member under
those agreements, nor impede the attainment of any objective of those agreement. 156

The principle of the "freechoice of means" of peaeeful dispute resolution under Article

33 of the UN Charter is, accordingly, limited in practice. The WTO dispute settlement

procedures with their automaticity and their streamlinedprocedures mean that the WTO

system prevails over other alternative procedures.157 This tendency for the WTO dispute

settlement of extraterritorial measures to take priority over other international forums,

therefore, is set to continue and intensify despite the fact that there is no rule of

intemationallaw that awards any one legal system priority over another. 158

Criticism of the fundamental character of the WTO is generated from the fact that not

only trade-re1ated issues but also many other international economic· issues are now dealt

with as forming part of the WTO's sphere. 159 As noted in the introduction of this paper,

153 PETERSMANN, supra note l, at 183.
154 Tarasofsky, supra note 139, at 71.
155 PETERSMANN, supra note l, at 182.
1-6
.) DSU, supra note 5, art. 3:5.
157 MERRILLS, supra note 143, at 217-18; PETERSMANN, supra note l, at 182. Cf United Nations
Convention on the Law of the Sea, Dec. 10, 1982, art. 279 & 280, 21 LL.M. 1261 (1982) [hereinafter
UNCLûs].
158 Weiss, supra note 32, at 351. Brack notes that "in practice," not in theory, multilaterai trading
systems are more powerfui and influentiai than are MEAs and various environmentai agencies such as
UN Commission on Sustainable Development since trade departments generally tend to wieid greater
political dout within national governments than do environmental agencies. He aiso notes that the
existing hierarchy of international law favors in practice the MTS over MEAs, which is both unfair
and undesirabie. Duncan Brack, Environmental Treaties and Trade: Multilateral Environmental
Agreements and the Multilateral Trading System, in TRADE, ENVIRONMENT, AND THE MILLENNIUM
271, 130-31 (Gary P. Sampson & W. Brandnee Chambers eds., 1999). Hansen notes that the kind of
preference given to trade interests over environmental interests undermines the legitimacy of trade
institutions especially since nothing in the GATT support such preference. Isela Hansen, Transpareney,
Standards ofReview, and the Use of Trade Measures to Proteet the Global Environment, 39 VA. J.
INT'L L. 1017, 1046 (1999).
159 The WTû covers non-trade issues such as technical barriers. See, e.g., Agreement on Trade-Related
Investment Measures, Apr. 15, 1994, WTû Agreement, AnnexlA, in THE LEGAL TExTS, supra note 2, at 121.
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the WTOcovers intel1ectuaI propertyrights, trade in services, investment, safeguards,

governmental procurement, etc. as well as trade issues, and the newly formed Committee

on Trade and Enviromnent tries to reconcile tensions between trade policies and

environmental protection.160 Due to the broad sphere of influence of the WTO, the

relevance of theWTO has increasedas states are forcedin the global efa to pursue their

domestic and international policies through the adoption of extraterritorial measures.

Trade measures are taken not only for economic reasons but also for othernon-trade

related reasons. The EC in the ReIms-Burton dispute complained to the DSB that

immigration is fundamental tonational sovereignty andthat the US denial of visas as

provided for in the ReIms-Burton Act also influenced the flow of investment in violation

of GATS. 161 The US denial of visas can be considered as a countermeasure. Rowever,

disputes arising out of immigration questions can lead to the establishrnentof a WTO

Panel since the denial of visas affects the flow of investments and trade in services.

Environmental policies, as in the Tuna and Shrimp-Turtle cases, also need to receive input

from the field of economics although these two areas, the environmental and the

economic, each support their own legal regimes reflecting their own scope, character and

content. Some multilateral environmental treaties (METs) have provisions enabling states

to tâke trade measures against other states that do not comply with treaty obligations. 162

These METs also incorporate restraints on trade in particular substances or products

160 Committee on Trade and Environment, The Relationship between the Convention on International
Trade in Endangered Species of Wild Fauna and Flora (CITES) and the WTO, Oct. 13, 2000,
WT/CTEIW1165, available in WTO Online Document Web (visited Nov. 1, 2000) <http://www.
docsonline.wto.org>.
161 United States- The Cuban Liberty and Democratie Solidarity Act, supra note lOI.
162 There are about 120 METs and 20 of them have provisions restricting trade in order 10 protect the global
environment. These treaties limit the import or export of particular goods not only from members but also
from non-members. See, e.g., Basel Convention on the Control of Transboundary Movements of
Hazardous Wastes and their DisposaI, Mar. 22, 1989, art. 1,4, &11, 28 LL.M. 657 (1989) [hereinafter
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hetween both parties to the treaty and between parties and non-parties. 163
.MET trade

measures often aimat protecting an obviously global and transboundary world

environment. The· Basel Convention on the Control of Transboundary Movement of

Hazardous Wastes and their DisposaI allows exporting states to prohibit shipments of

hazardousorotherwastes if those wastes will not be managed in an environmentally

sound manner the· importing country.l64 The convention, therefore, deals with

fundarnentaleconomic and trade rnatters.

Many domestic policies relating to, say, immigration arid, the environrnent, and

which are often considered external to the international trading system may,nevertheless,

be inconsistent with state obligations. under the WTO. agreements. These domestîc

policies rnay violate ba.sic principles of the GATT and.WTO agreements such as most

favored nationtreatment, national trea.tment, and elimination of quantitative restrictions.165

The Basel Con\'ent~on req4iresthatstates bedistinguished 011 the hasisof their

environmentalrecords.The recently ratified CartagenaProtocol on. Biosafety, estahlished

under the· ftamework. of tlle United Nations. Convention on Biological Diversity, aiso

triggered debateover Iiberai tradeand biosafety concerns since ifs import restrictions are

BaseIConvention].
16J];'orm~rédetailsontr~d~measures in MEAs,see Brack, supra note 158, at271.
J64See,e.g.,~aselConvention, supra note 162,art. 4.
J6S0ee(JA.1T,.. supm note. 79, art. l, III,. & XL However, it is difficult to judge for certain whether
thesesme~sur~êyiolate WTO obligations since there is no case that isbroughtto the DSB conceming
the confliçt between theMEAs and WTOagreemen,ts.
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determined by importing states.166 There is no reference in the Cartagena Protocol to the

WTO agreements. The Protocol also fails to prevent decisions on import restrictions

being made in an arbitrary or unjustifiably discriminatory manner. Since inconsistencies

between liberal trade and other international policies may exist, the question arises as to

whether the WTO is an appropriate forum for the determination of such disputes. Each

international regime has its own "culture" and approach to enforcement. Environmental

regimes have developed negotiation-centered mechanisms leading to consensus-based

solutions, while the WTO and the DSB have adopted a more treaty-based or rule-oriented

approach. 167 It is suggested, therefore, that .extraterritorial measures that aim at

implementing international interests should be examined in other international forums. 168

Director-General Renato Ruggiero of the WTO states that:

In aIl this we must also be clear that every gloqal issue should have its own solution.

Environmental and social problems need environmental and socialanswers - and seeking

solutions through trade rules is not a substitute. And those solutions shouldbe multilaterally

agreed in the praper forum - in coordination with trade rules - so that different policies can

reflect common values andbe mutually supportive. (Emphasis added.i69

This V1ew lS reasonable considering the character of the former GATT dispute

settlement system that was not characterized as an "international judicial system" but was

seenasa forum for "diplomacy" and "negotiation.,,170 Itwas argued thatthe GATT was

166 The SPS Agreement, TBT Agreement, Agreement on Agriculture, and TRIPs Agreement have
provisions dealing with biosafety issues. See also Asif H. Qureshi, The Cartagena Pratocol on
Biosafety and the WTO- Co-Existence or Incoherence?, 49 INT'L& COMP. L. Q. 835 (2000).
167 Ohlhoff & Schloemann, Rational Allocation of Disputes and "Constitution ", supra note 142, at
307-09.
168 Dunoff, supra note 139, at 1100.
169 Renato Ruggiero, The Next 50 Years: Challenges and Opportunities for the Multilateral Trading
System, June 11, 1998 (visited on June 25, 2001) <http://www.wto.org/wto/speeches/hamburg.htm>.
170 The G~ system was originally developed from an instrument of diplomacy. DAVID PALMETER &
PETROS C. MAVROIDIS, DISPUTE SETTLEMENT IN THE WORLD TRADE ORGANIZATION: PRACTlCE AND
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not an appropriate forum for broad international legal issues. It was said that GATT was

created as an instrument for diplomacy to promote flexibility in international trade

relations. l7l Vnder such a system, a Panel could not be established without theconsent of

aU Contracting Parties and Contracting Parties could decide the terms and conditions of

any dispute resolution before the PaneL In the Nicaragua case (1983), the US reduced the

share of its sugar imports aUocated to Nicaragua. Nicaragua requested the establishment

of a Panel claiming that US measures violated Article II, XI, and XIII of GATT. The US

argued that "it was neither invoking any exceptions under the provisions of the General

Agreement nar intending to defend its actions in GATT terms."m The US also argued

that the measure was not taken to promote any trade policy so that the review and

resolution of the issue did not· faU within the ambit of GATT.173 Since the US did not

justify its act based on the national security exception under Article XXI, the Panel issued

a report that the measure taken violated Article XI and XIII. The US, however,

strengthened economic sanctions since it was of the opinion that it was meaningless to

examine the issue as a trade one only. Nicaragua, in response to the economic sanctions,

requested the establishment ofanother PaneL The US inresponse invoked the national

security exceptionandit agreed to the establishment ofa Panel on the basis that.the Panel

be precluded frornconsidering the validity of the US measures under the. Article XXI

defense. The Panel couldnotexamine the motivation behind the US measures thatneeded

PROCEDURE 7-11(1999); RobertE.. Eudee, The Œ41T LegaISystem:ADîplomat'sJurisprudence, in 2 THE
WORll) TRADINGSYSTEM: CRmCAL PERSPECI1VES ON THE WORLDECONOMY 8, 21-25(Robert Howse ed.,
19518).
HI H4dee, supra note 170,at 53.
172Unityd States" Imports of Sugar from NicaragtIa, Mar. 13, 1984, para 3.10, GATT BIsn (31st Supp.) at
67,72(1985).
173 Id.
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to be examined as relevant to the question of the legitimacy of economic sanctions from

public international law. The Panel, therefore, had to conclude that the US neither

cOIl1plied with,nor failed to comply with, its obligations under GATT.174

The Nicaragua cases indicate that if a GATT dispute also relates to other non-GATT

fields of international law (e.g. law conceming the legitimacy of ecol1omicsanctions)

such partof the dispute canieasily beremoved asa substantive issue before GATT dispute

settlement procedures. The Panelwqsonlypermitted to examine issues within the context

of GATT. It can be concludedthat the GATT dispute settlement system worked only for

the maintenance of the GATTdiplomatic system since it excluded non-GAT,!,

considerations from its dispute settlement procedures in order to achieve its own

objectives. 175 The GATT Panel has been criticized for failing to consider a broader range

of international issues.

Considering these characteristics of the GATT/WTO and conflicts that exist between

international systems, it has been suggested that the JCJ may work as a superiorbalancing

mechanism. 176 Parties before the ICJ cannot unilaterally determine the applicable law as

was the case in the Nicaragua Panel.Il1 the Fisheries Jurisdiction case, the ICJ held that:

The Court..., as an international judicial organ, is deemed to take judicial notice of

internationallaw, and is therefore required in a case falling underArticle 53 of the Statute,

174 United States - Trade Measures Affecting Nicaragua, Oct. 13, 1986, para. 5.3, GATT Doc. L/6053,
available in 1986 GATIPD LEXIS 1.
175 AKIRAKoTERA, WTO TAISEINO HO-SEIDO [THE LEGAL STRUCTURE OF THE WTO SYSTEM] 57-59
(2000).
176 TRADE, INVESTMENT AND THE ENVIRONMENT 129. (Halina Ward & Duncan. Brack eds., 2000);
Benedict Kingsbury, Isthe Proliferation of International Courts and Tribunals a Systemic Problem?,
31 N.Y.U. J. INT'LL. & POL. 679,. 693(1999); Marceau, supra note 128, at 142-43. It hasalso been
suggested that the use of advisory opinionsby the 10 is an effective way of resolving c6nflicts
between trade and other nonctrade policies such as environmental. policies. Although theWTO is not
an organ of the UN, recourse is possible through the Commission on Sustainable Development. See
Tarasofsky, supra note 139, at 71-72.
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as in any other case, to consider on its own initiative aH mIes of internationallaw which may
be relevant to the settlement of the dispute. It being the duty of the Court itself toascertain
and apply the relevant law in the given circumstances of the case, the burdenof establishing
or providingrules of internationallaw cannot be }mposed upon any of the parties for the.law
lies within the jUdicial knowledge ofthe Court.177

According ta the judgement, il isthe Court that makes the final decision on the applicable

law. It is thus argued that the ICl should act and thereby earn a place for itself as a

superiorcourt in the internàtionallegal systemYs

Procedures e.mployed by the lel, however, are not without shortcomings. First,

international law does not impose any obligation on states to settle disputes with other

states in any international "judicial" system, including the ICl. 179 Many international

treaties have provisions for the submission of disputes concerning the interpretation and

application of such treaties to the ICl but such provisions are .optional not obligatory.lso lt

is up to states to exercise such options. Extraterritorial measures are often taken in arder

to promote the internationallaw-making process. In those cases, states carlDot rely on a

treaty provision tobringa case before international judicial bodies. States, therefore, must

have recourse to the ICl pursuant to the lCl· Statute. However, the ICJStatute requires

states to agree to the submissionof a dispute or acceptcoIIlpulsory jurisdiction. In both

cases, mutual agreement between parties ta a dispute 15 necessary in arder for the court to

177 FisheriesJurisdiction (Ù.K. v. lce.), 1974 I.CJ. 3, <:) (para.17) (July 25).
178 Kingshury,supra note 176, at 693.
179 U.N. Charter only prescribes an obligation ofpraceful seUlement of disputes and does not require
thesubmission ofdisp~tes to the lO.U.N. CHi\RTERart. 32:1.
180 See, e.g., United Nation Convention on Environmental Impact AssessmeI1t in a Transboundary
Context, Feb. 25, 1991, arL15:2, 30 I.L.M. 800 (1991) [hereinafter Espoo Convention].

2.When signi~g, ratifying,accepting, approving or acceding to this Convention, orat any
time thereafter,aParty lllay de.clarc in writing to the Depositary thatfor aciispute not resolved
in accordance withparagraph lof thisArticle, it accepts one or bothof the following means of
disputesettlement as compuls()ry in relation toany Partyaccepting the same obligation:

(a)Submission ofthe dispute to the l~ternational Court of Justice;
(b) Arbitration in accordance withthe procedure. set out in Appendix VII.
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have jurisdiction.18l Although astate may consent to compulsory jurisdiction, it may

place conditions on that consent. The US acceptance of compulsory jurisdiction, which

was subsequently withdrawn in 1986 at the time of Nicaragua disputes, exduded the

dealing with any dispute arising under multilateral treaties.182 The settlementof disputes

arising from extraterritorial issues such asthese can only be examined throughcustomary

international norms. Such customary norms tend to be rudimentary. It is possible, for

instance as happened in the Shrimp-Turtle case, to base arguments on the CITES and

WTO agreements. However, if the case had been argued before the ICJ under such

conditions, thesame problem would have occurred as occurred with the DSBsince the

US measures would have been examined only through customary international norms. A

dispute settlement pursued under ICJ rules would not be effective (the same can be said

for the arbitration process) especially in the present situation where states hesitate to

prescribe jurisdictionallimits on their actions.183

Secondly, it is suggested that sorne disputes are inappropriate ones for arguing before

the ICJ. J84 Sorne writers insist that environmental daims,. which have been submitted for

resolution in the GATT/WTO system, are not suited to ICJ resolution because of the

technical nature of environmental problems and the unsettled character of much of the

relevant international environmentallaw.185

181 Statute of the International Court of Justice, June 26, 1945, art. 36:2 (entered into force Oct. 24,
1945). [hereinafter ICI Statute].
182 The two exceptionsto this clause were when "aIl parties ta thetreaty affected by the decision are
alsoparties to the case before the Court" or when the U.S."specially agrees ta jurisdiction."
183 Bianchi, supra note 32, at 82.
184 In the past, this argument hasarisen in the field of legal andpoIitical disputes. See, e.g., United
States Diplomatic and Consular Staff in Tehran (U.S. v. Iran), .1980 I.C.I. 3, 19 (final judgment on the
merits,May 24); MERRIUS, supra note 143, at 155-59.
185 Ahn, supra note 87, at823-24.
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In conclusion, it can be said that the problem of forum appropriateness exists not

only in the context of the WTO but exists alsoin the context of other international judicial

systems induding the leJ's general jurisdiction. Those who would criticize the WTO as

an inappropriate forum for thedetermination of certain daims seem unable, as things

stand, to come up with a more suitable alternative forum. It seems preferable to persevere

with the compulsory DSB system for the handling of extraterritorial disputes than to be

left with no such forum at all. 186

B. The Problem of Applicable Law for Disputes over Extraterritorial Application

before the WTO DSB

A second problem relates to the applicable law for extraterritorial disputes and the

relationship between public international law and the WTO. As noted above, WTO

policies and decisions impact on many non-trade issues. The DSB, as also noted above, is

the most jurisdictionally accessible forum before which states are able ta bring

extraterritorial issues. In extraterritorial disputes, arguments relate not only ta

international economic norms, such as the GATT and WTO agreements, but also ta public

international law principles relevant to the environment, human rights and ta the

legitimacy of any countermeasures. taken. Given that other forull1s or dispute settlement

mechanisms are Jess accessible than the DSB, it is important to consider just how the

WTO DSB should approach and consider legitimate interests externalto the WTO system.

186 Thereare also another proposàlto createnew international forumforthe coordination of trade and
theenvironment although this ideahas not be~n explored in any detai1. Brack, supra. note 158, at 130;
Dunoff, supra note 139, at 1111.
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The most crucial issue here, perhaps, is whether extraterritorial measures should be

considered "legitimate" in light of applicable international law. 187 Extraterritorial

questions argued before the GATT/WTO have been found not to have been authorized

under GATT Article XX. The underlying interests behind extraterritorial measures have

been ignored. The DSB has referred to the WTO agreements only when deciding upon the

legitimacy ofextraterritorial measures taken.

It is crucial to examine the relationship between non-WTO law and the WTO

"trading" system in order to find a way· forward in disputes over extraterritorial

application. Given that the WTO is established by "treaty," the Panel and the Appellate

Body of the WTO can only deal with issues that are prescribed in the WTO

agreements.188 According to Article 3:4 of the DSU, recommendations or rulings made

by the DSB "shaH be aimed at achieving a satisfactory settlement of the matter in

accordance with the rights and obligations under this Understanding and under the

covered agreements.,,189 AlI determinations reached by the DSB shaH not nullify or

impair the benefits of Member states under the WTO agreements nor impede the

attainment of any objectives of the Agreements. 19ü It therefore seems, according to the

above Articles, the Panels and Appellate Body cannot apply non-WTO international law

in·determining the legitimacy of trade Illeasures brought before them.The Panel in Tuna

II found that environmental treaties cited by the parties "werenot relevant as a primary

l87 Màttoo & Mavroidis, supra note 131, at 331.
188 This view is represented by the positionthat theWTO is uot a court of general internationallaw
jurisdiction. KOTERA' supra note 175~ at 53-54 (2000); PALMETER& MAVROIDIS, supra note 170, at
52-59; Marceau, supra note 128, at 109-115.
189 DSU, supra note 5, art. 3:4.
190 Id. art. 3:5
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means of interpretation of the text of the General Agreement.,,191 It then concluded that

those treaties were not relevant as a supplementary means of interpretationof GATT since

they were not concluded within the context of the GATT. 192 At the same time, however,

the DSU did not relate to the competence of the Panel and the Appellate Body to interpret

external international norms. 193 Australia has noted, in proceedings of the Committee cîf

Trade and Environment of theWTO, tbat it was not within the competence of the WTO to

interpret provisions of other international agreements. 194 •In .the EC-Regime for the

Importation, Sale and Distribution of Bananas, the Appellate Body noted that it was not

empowered to interpret international agreements other than the WTO agreements

although it would po~sess such a power if such other agreements could be considered part

of WTO law. 195 Thispositionis affirmed as weIl in the EC- Measures Affecting the

Importation· of Certain Poultry Products in which the AppeIlate Body held that a tariff

agreement between two WTO members did not constitute WTO law and, therefore, could

not be put as part ofa submission to a Panel.196

On this point, it is necessary to examine the nature of the WTO as .an international

organizatioll and to examine the question of whether the WTO constitutes a

"self-contained regime" separate frolnother fields of internationallaw. A "self-contained

]91 Juna 11 Panel Report, supra note 69,para. 5.19.
192 Id. paras.5.f9-20.
193 PETERSMANN,supra.note 1,at 134.
194 .. Commîttee on Tradeand Environment,. Reports ofMeeting he/don 6 April 1995, para. 77-78,
WT/CTE/W2(l\i1ay 8, 1995),available in; w.r0Qnline Document Website (visited Pee. 8, 2000)
<http://W\VW.doesoline.'WtQ.qrg>.
195 EC_ Regime for theJmportation, Sale and DistributioIl.of Bananas, Sep. 9,1997, paras. 101-167,
WTIDS27/AB/R,available inWTO DisputeSettlemé:nt Website (visited Jan. 20,2000) <http://www.wto.
orf\\éto/dispute/distab.htrn>.
]9 .EC - Measures Meeting the Importation of Certain Poultry Produets,July 23, 1998, para. 81,
WTIDS69/AB/R,available in WTO Dispute Settlement Website (visited Jan. 20, 2000) <http://www.wto.
org/wto/dispute/distab.htm>.
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regime" is .here defined as a regime that. is equipped with countermeasures against

particular international illegalacts and that, therefore, removes the general legal

consequences of such acts from impact of general international law. The notion of a

"self-contained regime" first appeared in. the ICJ in the Case Concerning US Diplomatie

and Consular Staff in Teheran. In this case, the ICJ held that "the mIes. of diplomatie

law... constitute a self-contained regime which, on the one hand, lays down the receiving

State's obligations regarding the facilities, privileges and immunities .to be accorded to

diplomatie missions and, on the one hand, foresees their possible abuseby members of

the mission and specifies the means at the disposaI of the receiving State to counter any

such abuse. Thesemeans are, by their nature, entirely efficacious ... ,,197 The lCJ then

continued that diplomatie law itself provides the necessary means of defenseagainst, and

sanction for, the illicit activities of diplomatie or consular missions.198

The question of whether the GATT/WTO system .is a "self-contained" regime199 or

whether it allows other dispute seUlement systems to play a part in the seulement of

disputes relating to GATT and WTO agreements hasoften been debated,z°o If has a1so

been questjoned whether the WTo. DSBcanproperly deal with broad international issues

such as envir6nmentalones. No provision existsin GATT/WTO law for an a.ppeal ta the

lCJ,z°l Kotera suggests thafthe GATT/WTOsystem constitutes an international "regime"

197.Case Concerning UnitedStates Diplomatie ConsularStaffin Tehran, 1980I.Cl para. 86.
198 Id.

199 Third Report onStateResponsibility,py Mr. Gaetano Arangio-Ruiz, Special Rapporteur, [1991] 2
YB. Int'! L. Comm'n .25-26, para. 84-88; Fourth Report on$tqteResponsibility by.Mr. Gaetano
Arangio-Ruiz, SpecialRapporteur, [1992} 2 YB. InCl L.Comm'n 35-42, para. 97-125.
200 Id.; P.J. Kuyper, The Law of GATTas a Special Field.ofInternational Lqw, 1994NETH,YB.INT'L
L.n?
201 Many m~ltilateral anclbilateral treatiesprovide for the 10 to functiol1as the bodyto heardisputes arising
out of such treaty; For instance,. the EspooConventiOllrelating to envir0mnental impact assessments requires
statesto acœpt the compulsoryjurisdictionofthe 10. Espoo Convention, supra note 180, art. 2 (a).
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that triesto achieve common international tradeobjectives and that itis important Jolirnit

the application.of non-GATT/WTO law and internationallawin arder ta achievethose

b ' . 202a Jectives.

Is theWTOsystem "closed" from other international norms if we assume it as.to be a

"regime"? If one assumes the WTO ta be a regime, theWTO dispute settlement system

needs ta limit the application of other external international norms as Kotera notes,203 In

addition, the DSU seeks tolimit the cqmpetence of the WTO dispute settlement system.

Article 3:2 of the DSUstates that the l'urpose of dispute settlement undertaken pursuant

ta the WTO is the preservation of rights and obligations of Members under the WTO

agreements. 204 It further provides that "[r]ecommendations and rulings of the DSB

cannat add ta or diminish the rights and obligations provided in the covered agreements."

Article 70f the DSU also prescribes the terms of reference for the Panel:

Panels shall have the following terms of reference unless the parties to the dispute agree

otherwise within 20days from the establishment of the panel:

"To examine, in the Iight of the relevant provisions in (name of the covered agreement(s)

cited.by the parties to the dispute), the matter referred ta theDSB by(name ofparty) in

document ... and to make such findings as will assist the DSB in making the
recommendations or in giving the rulings providedfor in that/those agreement(s}.,,205

Accordingly, only relevant provisions of WTO agreements can be part of any submission

to a panel because the words "in the light of the relevant provisions" in the WTO

agreements rnean thatthe WTOîs supposed to· directly apply WTO law only,206

KOTERA, supra note 175, at 175.
203 Id.
204 DSU, supra note 5, art. 3:2.
205 Id. art. 7:1.
206 Joel P. Trachtman, The Domain of WTO Dispute Resolution, 40 HARV. INT'L L. J. 333, 343 (1999)
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Does the WTO system operate as an exclusive system separate from the rules and

norms of public international law? The WTO dispute seUlement system continues to be

influenced by its predecessor the GATT. States cannot preclude a Panel from examining

and interpreting other fields of international law. AlI issues that relate to the WTO

agreements may be argued before a Panel or Appellate Body and astate cannot

unilaterally determine which issues are to be considered by the Panel as the US attempted

to do in the Nicaragua case.207 Therefore, much opportunity exists for the discussion of

broad international legal issues before the WTO DSB.

The WTO is not an organization separate from public international law. The

structures and agreements that establish the WTO closely resemble those of other

international organizations.208 The WTO is an international organization with the status

of other international organizations such as the UN or International Labor Organization.

The Appellate Body itself acknowledged in the US- Standards for Reformulated and

Conventional Gasoline case that the WTO isnot independent from the wider body

intemationallaws.209

[hereinafter Trachtman, The Domain of WTO Dispute Resolution]. Mattoo and Mavroidis offer another
Interpretation for Article 7 of the DSU,explaining that the.inclusion of the phrase "unless the parties to
the. dispute agree otherwise" leaves open the possibility of invokingprovisions of external
international treaties. However, they argue that actualinterpretation of treaties depends on Article 3:2
oUhe DSU and the Vienna Convention on the Law ofTreaties.. Mattoo & Mavroidis, supra note 131,
at 333. Palmeter and Mavroidis ar~ue th~t A~ticle 7 together with Article 3:2 of the PSU achieve the
character of Article38(1) ofthe Statuté( ()fthsInternatiQnql Court ofJustice which prescribes the law
a~plicable to the ICLPALMETER & MAVROlPIS,supra note 170, at 35c37.
2)7 Bee supra. PP'. 46-47.
208 UI1like theGAntheWTO is an internationaiorganization that is establishedbytr(')aty andhaslegal
peŒonality.>wro Agreement,sllpra note 1, art. 1. II) addition, the establisllInent ofthe wrOas an
internationalorganizationçontributes to the creatioI},·within. theWTO, of a rule-oriented system or Me of law.
PETER$l\1ANN, supra note 1,at44-57
209 United States .- Standards for· RefoiI}1ulated .and Conventional Gasoline,Apr.· 29, 1996, at 17,
WTjDS2/AB;R, available in.WTODisputeSettlement .Website (visitedSep.4, 1999) <http://www.wto.oriY
wto/disPllte/distab.htrn> [hereinafter U.S. GasqlineABReport].



Having the status of a legal personality (i. e. ta have the status of an international

organization) necessarily implies that, according to public internationallaw principles, the

WTO is subject to international law.21o Recognized as an international organization, the

WTO gains immunity status based on principles of international law..This fact also

supports the conclusion that the WTO is subject to the application of wider public

international law. However, what needs to be examined here is how the WTO

incorporates, or relates to, other international norms.

The AppeHate Body has stated in the Gasoline case, which considered the question of

whether US environmental measures could be exempted from WTO obligations

according to GATT Article XX, that the WTO agreements cannot be read or interpreted in

clinical isolation from public international law. 211 The WTO direetly or indirectly

ineorporates many mIes of public internationallaw into its agreements. The WTO and the

DSB ineorporate international norms when interpreting their agreements or when

performing their dispute settlement functions.

First, in the preamble to the WTO Agreement, the words "sustainable development"

appear. The concept of sustainable developmenthas been the foeus of much attention in

many environmental treaties and isnow assumed to be a fundamentaJ principle of

international environmental law. Principle 1 of the Rio Declaration prescribes that:

"human beings are at the center of concerns for sustainable development.,,212 Prineiple 4

prescribes that "in order ta achieve sustainable development, envitonmentalprotection

shaH COllstitute an integralpart of the development process and cannat be considered in

210 KOTERA, supra not~ 175,at 24-27.
211. U.S. GasolineAB Report, supra note 2Q9, (it 17.
212 Rio Decl<lration, supra note 51, Principle 1.
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isolation from i1.,,213 The Rio Declaration is now recognized as manifesting customary

international law and the concept of sustainable development issituated as "a candidate

emergent principle of general international law.,,214 This means that, althoughtheWTO

is specialized in the field of trade, it incorporates the concerns of international law on

environmental and developmental issues as a major part of the WTO system.215

Second, the TRIPs Agreement, which prescribes trade-related aspects ofintellectual

property, incorporates provisions of other international treaties, such as the Paris

Convention (1967), the Berne Convention (1971), the Rome Convention, and the Treaty

on Intellectual PropertyinRespect of Integrated Circuits. The Paris Convention and the

Berne Convention are the main international intellectual property treaties and they both

contain National Treatmentand Most Favored Nation principles. The Paris and Berne

Conventions established a system prior to the establishment of the WTO. The WTO then

later introduced elements of this pre-existing system. Article 2, for example, of the TRIPs

Agreement states that: "in respect of Parts II, III and IV of this Agreement, Members

shaH comply with Article 1 through 12, and Article 19 of the Paris Convention (1967).,,216

These treaties, far from being replaced, continue to operate under the supervision of

World Intellectual Properties Organization.

In .addition to substantive· aspects, procedural principles·of public international law

were introduced into •. the dispute settlement process. The most important example of this

213. l d.Principle4.
214 Brownlietakes this position. but he also assumesthat this conceptremains problematie and
nebulplls. andcannot use as a principle to solve disputes over environment. BROWNLIE, supra note 14,
at 287.
215 Many sch?lars argtIe thatthi~indicat~s theil1c;()Iporation of environmental concems in the general
eXceptions moreprofoundly.Marceau,.supra note 128, at 108-09.
216 TRIPs Agreement, supra note 3, art:2.
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is Article 3:2 of the DSU, which provides that the WTO agreements shall be examined in

accordance with customary mIes of interpretation formulated in accordance with public

internationallaw.217 The Appellate Body considerations in Gasoline and Japan- Taxes on

Alcoholic Beverages indicate that Articles 31 and.32 of the ViennaConvention on the

Law of Treaties constituted customary mIes of interpretation?18 Article 31 prescribes the

general rules of interpretation and Article 32 outlines othet supplementary means of

interpretation.219 In particular, Article 31:3(c) is important in understanding the relevance

of public international law to the WTO system. Article 31:3(c) states that as a mIe of

interpretation, "any relevant mIes of internationailaw applicable in the relations between

the parties" shaH be taken into account together with the context of the relevant treaty?20

Does this call for a clarification of the meaning of WTO mIes in a manner consistent with

muHilateral treaties and customary international law and with the consent of bothparties

217 DSD, supra note 5, art. 3.2.
218 U.S. GasolineAB Report, supra note 209, at 17; Japan- Taxes on AlcoholicBeverage, Oct. 4, 1996,
para. D, WT/DS8/AB/R, WT/DSlO/AB/R, WT/DSll/AB/R, available in wro Dispute Settlement
Website (visited 5)ep. 4,1999) <http://www·wto.org/wto/dispute/distab.htm>.
219 Article 310f theVienna Convention states;

ArticlcplGeneral rule of interpretation
1 A treaty shaH beinterpreted ingood faith in accordance with the ordinary meal1ing to be

~ivento the terms of the treatyin theircont~xt.andin the light ofitsobject and purpose
2 the.context for the purpose oftheinterpretation of a treaty shaH comprise, in addition to the

text, including itspreamble andannexe~:

(a) anyagr~ementrelating to the treaty which was made between.aIl the parties in connection
with the conclusion oft~e treaty;

(b) any instrumentwhich was made. by one or more parties in connection with the conclusion
of thetreaty andacc.epted by theother parties as. an instrument related to the tfeaty

3 Thereshallbe takeI"ljntoaccOtlnttogeth~rwiththec9ntext:
(a) any subsequent agreement between the parties regarding the iI1terpretation of the treaty or

tneapplication (Jf its.provisions;
(b)any subsequent practice in theappliçation of the treaty which establishes the agreement of

the parties regarding itsinterpretation;
(c) a~y relevant rul~of internationallawapplicable in the relationsbetween the parties
4A special meaning shall.be givento a term ifit is established that the partiesso intended.

Vienna Convention on the Law of the Treaties, May 23, 1969, art. 31, 1155U.N.T.S. 340.
220 Id. art. 31.3(c).
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to the dispute?221 The answer to this questionseeII1s tohe yessince theAppeHate Body

in the ShrilUP~Turtlecase. examined manyinternational treaties that were nQt· directly

cû'veI"ed in the wtG agreements iIlorder toclarify the meariingof the 'Nords "exhaustible

natural resoûrces" as used in Article XX (g).222 The Appellate Body hel<$i that this article

mustbeint~rpreted in the light of "contemporary concerns of the community of nations

about the protection and conservation of the environment" (emphasis added).223 It then

examinedthe UNCLOS, the Conventiofl on Biological Diversity and the CITES.

In EC-Measures Concerning Meat and Meat Products (Hormones), however, the

Appellate Body rejected the application of a precautionary priI1ciple as a relevant

international norm for the interpretation of WTO agreements. The EC argued that to

interpret Articles 5.1 and 5.2 of the Agreement on the Application of Sanitary and

Phytosanitary Measures (SPS Agreement) relating to theassessment. of risks, the

precautionary principle should be used as a customary mIe of interpretation of public

international law. 224 The Appellate Body, however, stated that the status of the

precautionary principle was still a subject of debate within internationallaw and it had not

yet acquired the status of customary internationallaw even though it might have become

a mIe of international environmentallaw.225 It refused to use the precautionary principle

in the interpretation of the SPS Agreement. It is argued that the. refusaI ta use the

precautionary principle in Hormones is inconsistent with Article 31.3{c) of the Vienna

221 PETERSMANN, supra note 1, at 120.
222 Shrimp-TurtleABReport, supra note 77, para. 129.

Id.
224EC_ Measures. Concerning Meat and MeatProducts (Honnones),Jan. 16, 1998, para. 123,
WT/DS/26/AB/R,jVT/DS48/AB/R,available in .WTO J)isputeSettleI)1entWebsite (visited Jan. 20,2(00)
<http://www.\Vto.orgiwt0/dispute/distab.htm> [hereinafterHormonesABReport].
225 Id. para.123



Convention and with Article 3:2 of the DSu.226 Trebilcock and Howse note that the

dynamic approach of the Shrimp-Turtle case, which recognized that developments in

international environmental law were relevant to the interpretationof GATT, is clearly

consistent with Article 31 of the ViennaConvention, whichis now assumed to form part

of WTO legal tegime.227

Although both the Hormones and Shrimp-Turtle.reports were adopted in 1998, their

approaches to the Interpretation of external international norms differ.First,the main

focus of Hormones related to the Interpretation and application of WTO agreements, the

SPS Agreement, while Shrimp-Turtle was concerned with the question of whether the US

measures could beexempted from WTO obligations under Article XX of the GATT. The

general exceptions contained in Article XX and the security exceptions contained in

Article XXI form a crucial interface between the WTO system and other important policy

objectives. 228 Trachtman suggests that substantive non-WTO law may be indirectly

incorporated by reference to provisions such as Article XX of the GATT.229 Kotera notes

that these exception clauses help put non-.WTO law matters outside the ambit of the WTû

and that ihis works to keep the character of the WTO regime supported by common

interests. This indicates that the. exception clauses clearly limit the scope of the·WTO

and the jurisdictionof the DSB andJink theWTû to the wider internationallegal system.

226 For example, Palmeter and Mavroidis criticize the report stating that "it is not clear from the
opinion what the consequences would be if, in the view of the Appellate Body, the principle had been
accepted as part of customary international environmentallaw but not of internationallaw generally."
PALMETER & MAVROIDIS, supra note 170, at 48-49.
227 MICHAEL J. TREBILCOCK & ROBERT HOWSE, THE REGULATION OF INTERNATIONAL TRADE 74-75
(2nd ed. 1999).
228 KOTERA, supra note 175, at 176; Marceau, supra note 128, at 89.

Trachtman, The Domain of WTG Dispute Resolution, supra note 206, at 343.
Kotera notes that another way of supporting a regime is ta admit or incorporate other fields into its

regime, such as the SPS agreement and TBT agreement. KOTERA, supra note 175, at 176-78.
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Article XXI (c) prescribes the relationshipbetween the UN and theWTO whereby

member states are allowed to adopt economic measures inconsistent with WTO

obligations if those measures are consistent with obligations under the UN Charter.

Therefore, an examination of the relationship between the WTO exception dauses and

public international law is vital, while in other areas the WTO must comply with the

WTO agreements and preserve the rightsand obligations of Members under the

Agreements as prescribed by the DSU.231 Secondly, it is difficult to apply newlyemerged

customary international norms to WTO dispute settlement procedures. The Panel and the

Appellate Body are not empowered to discover or judge external international norms as

part of the DSU process.232 .When the Appellate Body examined intel11ational treaties in

Shrimp-Turtle, if did not directly apply the treaties themselves but applied them indirectly

as interpretive materials that must be used by the DSB when enforcing other WTO

obligations. 233 International treaties could be used to assist in analyzing the

circumstances behind a dispute. 234 On the other hand, the Appellate Body in the

Hormones casefollowed the approach of the IC} in the Gabcikobo-Nagymaros Project

case. In that latter case, the IC} did not examine evidence contained in an environmental

impact assessment from the standpoint of the precautionary principle even though one

party sought such anexamination.235 If a non-WTO treaty relatesto particular provisions

of the WTO agreements as in Shrimp-Turtle, the Panel and the Appellate Body need not

decide on other wider international1aw questions. Given thatthe WTO is not a judicial

231 Trachtman, The Domain of WTO Dispute Resolution, supra note 206, at 343; DSU, supra note 5,
art. 3:2.
232 PETERSMANN, supra note 1, at 134.

Marceau, supra note 128, at 112.
234 Id. at 133.
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organ in the strict sense236 nor a court ofgeneral jurisdiction, the application of debatable

principles (such as the precautionary principle) to generalinternationallaw may hinder

not only the operations of the WTO dispute settlement system but als() those of

, t' 1·1 237Interna IOna aw.

The WTO can be considered rather flexible with respect to disputes over

extraterritorial application when compared with a. self-'contained regime that does not

allow for· the use of other dispute settlement procedures to assist in the resolution of

disputes. WTO Members are prohibited froll. taking unilateral actions or countermeasures

according to the DSU and any such measures must be accordance with the mIes and

procedures of theDSU. Article 23 of the USU prescribesthat a unilateral determination

that a violation has occurred, or that the attaÏnment of any covered agreements hasbeen

impeded, cannot be made by a Member and that Members have recourse to dispute

settlement procedures in accordance withthe DSU.238 However, in the Helms-Burton

case, the EC, Canada, and Mexico enacted blocking statutes as "counterrneasures" against

US extraterritorial application before requesting the convening of a .Panel. .Mexico

consideredthe extraterritorial measuresof the Helms-Burton Act "intolerableaggression

to the sovereignty of nations." It enacted a blocking statute thatprohibited persons from

engaging in "actsthat affect trade or investment when the said acts are the consequence of

the extraterritorial effects offoreign statutes.,,239 It also introduced a "claw-back" clause

235 Gabcikobo-Nagymaros Projecf(Slov. v. Hung.), 1997I.C.J.l,para. 29-58 (Sep. 25).
236 Romano, supra note 9, at 713-20.
237 United States ahdCanada argued thatthe precautiohary principle is not crystallized as international
customary principle. Hormones dB Report, supra note 224, para. 43 & 60.
238 DSlJ, supra note 5, art. 23:2 (a).

"Ley deProteccion al Comercio yla Incersion de Normas Extranjeras queContravengan el
Derech() Internacional," art. 1, D.O., 23 de octubre de 1996 (Mex.), tranfilated in 36 I.L.M. 145 (1997)
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and granted persons affected by foreign extraterritorial measures the right to sue the

person who filed the suit in a foreign country for the recovery of damages.240 These

blocking statutes tried to nullify the extraterritorial effects of the Heltns-Burton Act and

constituted countermeasures under general international law. However, the blocking

statutes were not based on WTO mIes. Nor did Mexico and the EC suspend these

measures while requesting the issue ta be dealt with by the WTO. It can be inferred that

the WTO is not a closed system operating in isolation from wider internationallaw.241

The WTO system is not a closed system but rather directly and indirectly

incorporates many aspects of intemationallaw. It is true that theWTO cannot exceed its

own powers derived from the WTO agreements and that the WTO is not a court of

general jurisdiction,z42 Furthermore, as the WTO is not an organ of the UN, the checking

of its institutional power through means such as the use of an advisory opinion of the lCJ

is limited.243 The automaticity of DSB procedures precludes political checks upon its

dispute settlement procedures. Once a Council decision is reached no body exists that is

able to examine whether that decision is ultra virus or in sorne other way defective. The

Panel and the Appellate Body should balance rights and obligations under the WTO

agreements to ensure that the legitimacy of the. system under which they operate. is

maintained.244

!hereinafter "Ley de iProteccion"].
40 Id. art. 5.

241 •. Rene Bro\\'he, Notes, Revising"NationalSecurity"in an!nterdependent World: The GATTArticle
XXI Defense After Helms-Burton, 86 GEO. L. J. 405, 428-30 0-997) (discussing the relatioI1ship
betvveenblocking statutes.and the WTQDSB).
242 Marceau, supra note 128, at 109-115. Many Japanese scholars also take the pbsitiçm that the WTO
is not a organization to manageall economiciss~es and that the WTO •.. cannot take general
interI1ationallawjnits dispute settlement system. See, e.g., IWASAWA, supra note 112, at 99.
243 ICJ Statute,supra note 181, art.65: 1.
244 For the discussion on thelegitimacy ofinternationaUegal system, see generally THOMAS FRANCK,
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However,possibilities exist for the WTO to examine the "substantive" and

"procedura.l" normsof internationallaw outsjde of the WTO agreements. First, it can

examine the norms·. that the WTO agreern.ents incorporate directly, suchas· customary

mIes of interpretationand Berne Convention. Secondly,general exceptions (GATT

Article XX) and security exceptions (GATT •Article XXI) allow the WTO DSB to

examine other international norms. These exception clauses function to limit the

jurisdiction of the ma and to link the WTO system to other international nOfIDs.245 The

importance of international law in the Appellate Body Interpretation of Article XX was

significant in Shrimp-Turtle. Public international law can be used to assist in the

Interpretation of the mo agreenlents especially in the relation to Article XX and XXI of

GATT. However, public internationallaw is not, in itself, the law to be directly applied.

As Trachtmanstates, Article 31.3(c) of theVienna Convention only "indicates" what

rnaterials should he taken into a,ccount in interpreting a treaty and does not indicate

anything concerning the direct application of international law. 246 Although the mo

cannot apply non-mO law directlyit is not, however, a system closed and separate from

public internationallaw since it opens the door to other international systems by way of

exception clauses and, in the case of extraterritorial measures, by allowing non-WTO

countermeasutes such as blocking statutes. The next chapter will examine how the WTO

contributes to the resolution of extraterritorial disputes and how effective that contribution

isin internationallegal system.

FAIRNESS ININTERNATI()NALLAWAND INSTITurIONS (1998).
245 Mar.ceau, supra note 128, at 89.
246 Id.; Trachtman, TheDomain ofTfTO DisputeResolution, supra note 206, at 343.
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IV. THE EFFECTIVENESS AND FUNCTION OF WTO DISPUTE SETTLEMENT PROCEDURES

IN THE CASE OF DISPUTES OVER EXTRATERRITORIAL ApPLICATION

A. Effectiveness ofWTO Dispute Settlement Procedures in Extraterritorial Disputes

The extraterritorial application of law is assumed to result from a "unilateral

measure" since it does not respect "reciprocity" that is the basis of public international

law?47 Unilateral measures often seek to achieve certain goals in international society or

challenge "gray zones" in international law. The objectives often sought by unilateral

measures fundamentally lie in non-WTO law. States are attracted to take unilateral

extraterritorial measures since consensus takes timeto achieve in internationallaw.248 A

lack of alternative substantive law triggers extraterritorial measures as the Director

General of the WTO has noted.249 States affected by such measures often daim that such

measures are not acceptable and that they should be withdrawn. Dispute resolution

concerning such measures, therefore, involves darifying the rules applicable to the

measure or in seeing to it that the measure is rescinded.

Is the WTO DSB an effective forum before which to undertake an examination and

resolution of disputes arising from such unilateral extraterritorial acts? This is an

important issue since it is difficult for states to have access to other judicial organs or

forums in terms ofjurisdiction as discussed in the previous chapter.

247 General Council, Unilateral Trade Measures by States (Communicationfrom lndia), Dec. 16, 1998,
WT/GC/W/123, available in WTO Online Document Website (visited Aug. l, 2001) <http://www.
docsonline.wto.org>.
248 Bianchi, supra note 32, at 88.
249 Ruggiero, supra note 169.

65



Disputes overextraterritorial measures .have hitherto not been argued in international

judicial (or quasi-judicial) proceedings except within the GATT/WTO framework. States

have taken several steps in order to block the adverse effects of extraterritorial measures

and to ease the tension created by them.

First, affected states protest through diplomatie channels against the offending

extraterritorial measures, alleging violation of international law. Diplomatic protests are

unilateral expressions of eomplaints against actions taken by other states and have the

character of civil complaints filed in private litigation.25o Reacting to the ReIms-Burton

Aet, the EC Commission Vice-President Sir Leon Brittan expressed the EC's opposition

to the US Department of State claiming that the right of recourse to civil action under the

Act would seriously Interfere with EC interests and stating that the EC would seek to

protect its interests under the WTO.251 A lack of diplomatic protest is considered as

indicating acquiescence to extraterritorial application.252

States also bring extraterritorial issues before international and regional political

forums. The luridical Committee of the Organization of American States stated its

opposition to the ReIms-Burton Act, noting that the exercise ofjurisdiction over acts of

"trafficking in confiscated property" did not conform to international norms. 253 The

Committee pointed out that the act of "traffieking" did not have any connection with US

territory nor with the protectionofits essential sovereigninterests}54 The UN GA also

250 THOMAS R. VAN DERVORT, INTERNATIONAL LAw AND ORGANIZATION: AN INTRODUCTION 465
(1998):
251. Letter dated 15. -March 1995 Hom the Vice-President· of the Commission of the EC· ta U.S.
Secretary of State,reprintedin 35 I.L.M.• 399 (1996).
252 Bianchi, sllpra note 32,at 88 note 240.
253 .OpinionofWeInter-AmericanJuridical Committee, supranqte 124, para. 9.
254 Id.
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adopted a resolution in November 1995 urging the US to take the necessary steps to

n~peal the legislation,255 Rowever, neither the opinion nor the resolution is ofbinding

effect. Such actions by international organizations merely present the position of states

against extraterritorial measures.

Secondly, when affected states fail to force states to· withdra.w extraterritorial

measures through diplomatic protest or through the acts of intemational organizations,

they often enact blocking statutes to eliminate the impactof extraterritorial measures on

their domestic policies. Canada, Mexico and the EC amended or enacted blocking statutes

in order to protect their domestic policies after diplomatie actions failed in disputes over

the ReIms-Burton and D'Amato-Kennedy Acts.256 Blocking statutes are considered ways

of enforcing the non-interference principle.257 The Chamber of Senators of Mexico

asserted, when it enacted a blocking statute against both Acts in 1996, that the

extraterritorial application oflaws such as contained in the ReIms-Burton Act constituted

an "intolerableaggression to the sovereignty of nations. ,,258

Blocking statutes have common structures. For example, the Canadian blocking

statute, the Foreign Extraterritorial Measures Act, forbids compliance of Canadians with

us extraterritorial measures.259 If the Attorney General tinds that any foreignjudgement

significantly affects Canadian trading interests and infringes Canadian sovereignty and

255 G.A. Res. SO/lO, UN. GAOR, SOth Sess., V.N. Doc. A/SO/L.lO (199S), 3S LL.M.483(1996).
256 Council Regulation 2271/96, supra note 30; Foreign Extraterritorial Measures Act as arhended by
Bill C-S4 (1996)(Can.), 36 I.L.M. 117 (1997)[hereinafter FEMA]; "Ley de Proteccioh," supra note
239.
257 Gerber, supra note 133, at 219.
258 Senado de Republica, COlnisiones Unidas de Relaciones Exterîores; Comercia; Fomenta
Industrial y Estudios Legislativos, Cuarta Seccion, 2-3 (Sep. 18, 1996), translated in 36 IL.M. 133
(1997).
259 FEMA, supra note 256, § S.
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that, therefore, the enforcement of such foreign judgement should be blocked in Canadian

courts, the Canadian defendant to such foreign action has the right to sue in a Canadian

court to recaver an equivalent amount of damages against theperson who took action in

the foreign court.260 Even if a final judgement has not been entered against a Canadian

defendant, that defendant is permitted toinstitute proceedings against the "HeIms-Burton

plaintiff." 261 This so-caUed "claw-back" clause has often been used in extreme

circumstances to block the adverse effects of extraterritorial measures. The EC and

Mexico also possess similar provisions and claw-back clauses in order to block the

adverse effects of similar extraterritorial measureson their domestic policies?62

Thirdly, states that try to apply law extraterritorially can adopt the "balance of

interests" approach developed by US jurisprudence.263 This approach means that when

domestic courts or executive branches believe it unreasonable to apply law

extraterritoriaUy, they should refrainfrom extending jurisdiction over a person or activity

having connection with another state. Reasonableness is determined by evaluating several

factors and "Restatement (Third)" embodies such factors. According to Section 403 (2) of

"Restatement (Third)," the reasonableness of· extraterritorial application needs· to be

examined by reference to aU of the foUowingrelevant factors:

(a) the link of the açtivity tothe territory of the regulating state, i.e., the extent to which the

activity takes place within the territory, or ..has substantial, direct, and foreseeable effect

upon or in the territory;
(b)the connections, such as nationàlity, residence, or economic activity, between the

260 FEMA originally had adawback provision for anti-trl1st and competition law but it was amended
in orde,r .to. coyer .the ReIms.;.Burton Act. Id.. § 8 & 9.
2611d. § 9 (l.1)
262 CounçilRegulation2271/96,supra note 30, arL6;i"Ley deProteccion", supra note 166, art. 5..
263 See, e.g., Ti.mbrelane Lumber Co..v. 13ank ofAIIlerica, 549 E2d. 597 (9th Cir.1976); Mannington
Mills v.Congole,um Corp., 595 F2d.·1287·(3dCir.1979).
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regulating stateand the person principally responsible for theactivity to be regulated, or
between that state and those whom the regulation is designedto protect;

(c) the character of the activity to be regulated, the importance of regulation to the regulating
state, the extent to whicliother states regulatesuch l:\ctivities, and the degreeto which the
desirability of sllch regulation isgenerally accepted;

(d)the existence ofj~stified .expectations thatmight be protected orhurt by the regulation;
(e) the importance ofthe regulation. to the international poIitical, legal, or econ9mic system;
(f) the .extent to which the regulation is consistent with the traditions of the international

system;
(g) the extent to which another state may have an interest in regulating the activity; and
(h) thelikelihood of conflict with regulation by another state.264

Paragraphs(a) and(b) require.the examination of territ()rial and national links with the

state and paragraphs (e) - Ch) deseribe the manner in whieh the needs of the international

system are important in eonsideringthenature of extraterritorial measures.265 Even if a

stateseems to be justifiedon the basis of one eriterion it should not extend jurisdiction

over another statewhen that other state's interestis greater after considering aIl the above

factors. "Restatement (Third)" adopts this approach as a principle of internationallaw?66

However, these actions have not contributed to the resolution of extraterritorial

disputes and do not offer rule-based protection from the intrusion of policies adopted by

foreign states. These actions are aIl "unilateral" in nature. Diplomatie protests and

blocking statutes are mere declarations of the position adopted by states against

extraterritorial measures and are assumed to be eonduct resisting aequiescence to the

applicationof extraterritorial measures. They have the character of civil complaints filed

in private litigation.267 Diplomatie protests and blocking statutes are expressions of the

non-interference principle and can only provide the legal context within whieh the many

264 RESTATEMENT(THIRD), supra note 10, §403..
265 Harold G. Maier, Extraterritorial lurisdiction at a Crossroads: An Intersection Between Public
and Private International Law, 76 AM. J. INT'L L. 280, 302 (1982). See also Jens van den Brink,
Relms-Burton: Extendingthe Lùnits of us lurisdiction, 64NETH. INT'LL. REY. 131, 143 (1997).
266 RESTATEMENT (THIRD), supra note 10,. § 403 cmt. a.
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factors alluded to above have to be assessed?68 Blocking statutes aim at protecting"the

interestsof the affectedstate" from the Interference of disguised extraterritorial measures

takenby other states, .and do not overCome the underlying concerns that surround

extraterritorialmeasures induding the lack of international law on the issue. Affected

states, therefore, also submit. qUestions international forums such as the WTO. The

tension caused by the extraterritorial application of laws continues. Afterenacting a

blocking statute against the ReIms-Burton Act, the EC pursued settlement beforethe DSB

although it earlier suspended the proceedings in an attempt to reach a consensus on the

issue with theUS.269 Blocking statutes are seen as reprisaIs againstextraterritorial

measures and they can be seen as a unilateral effort by states to defend their interests

formerlyprotected by internationallaw (e.g. by the non-Interference principle and by the

WTO agreements), and to regain a balance between the interests of the affected states and

the extraterritorial states.27Ü

Several questions arise concerning the effectivenessof blocking statutes. Given the

public policies embodied in extraterritorial measures, it is questionable whether the courts

of the state taking the original· extraterritorial measures would permit the enforcement of

the daw-back judgements in their jurisdiction.271 Claw"'back dauses, therefore, are only

effective when the defendant has assets within the jurisdiction of the state adopting the

daw back legislation. Moreover, blocking statutes such as the Ee Regulation 2271/96

contain exceptions. allowing for non-compliance of the statute where such compliance

267 VAN DERVORT, supra note 250, at 465.
ry68
~ Bowett, supra note 13,at 24.
269. Bee Smis.&Van der Borght, supra note 119 for the EUresponse to the Act.
270 DEMESTRAL& GRUCHALIA-WESIERSKI, supra note 18, at 27; Gerber, supra note 133, at 220.
271 Peter Glossop, Canada'sForeign Extraterritorial Measures Act and U.S. Restrictions on Trade



may result in serious damages to persons. 272 These concerns may hamper the

effectiveness of blocking statutes.

The "interest balancing approach" has been criticized for failing to provide an

effective method for the settlement of disputes over extraterritorial application. First, the

interests balancing approach is not considered to form a part of international law, despite

recognition given to the "Restatement (Third)", since it has proven impossible to achieve

a uniform approach to its use between states.273 The discretion of national courts varies

between legal traditions and the courts that operate in states with a civil law tradition are

more restrictive than those states with a common law tradition that tend to be more

willing to allow the wide discretion that is called for by the balancing approach.274

However, the approach is still controversial even in the US despite the fact that the

approach was developed as part of US jurisprudence. In the Hartford FireCase, Justice

Souter did not consider the approach to be part of international law but a comity even

though Justice Scalia, in his dissenting opinion, did consider it to be part of customary

international law.275 Since Justice Souter foundthat there was no "true conflict" between

the regulations of the US and England, he saw no need to apply the balance of interests

test and simply admitted extraterritorial jurisdiction over foreign persons. 276 This

approach seems to lack an appreciation of "legal obligation" so important to customary

internationallaw. This approach, therefore, does not provide any guidance in dealing with

with Cuba, 32 INT'LI.Aw. 93, 101 (1998).
272 Council Regulation 2271/96, supra note 30, art. 7-8.
273 Gerber, supra note 133, at205-06.
274 Id.. at 208; Craig R. Giesze, Helms-Burton in Light of the Common· Law and Civil Law Legal
Traditions: Is Legal Analysis Alone Sufficient to Settle ControversiesArising under International Law
on the Eve of the SecQndSummitoftheAmerica?, 32 INT'LI.Aw. 51, 64-69 (1998).
275 Hartford Fire,Sü9 US.at 799; Id. at 818-89 (Scalia, J., dissenting).
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extraterritorial issues but instead hands a wide discretion to national courts concerning the

question of whether they chose to apply the balance of interests test or not. Secondly, no

hierarchy between factors indicating reasonableness is provided for and, even if

extraterritorial measures are notconsistent with international practices, a national court

can place great emphasis on· domestic interests as provided for paragraph (c) of the

"Restatement (Third)." In such· a case, there is concern that this approach lends itself too

readily to the justification of extraterritorial measures.277 Thirdly, not only legal interests

but also political, economic, and social interests need to be considered and much

controversy surrounds the mannerin which these concerhs are left to domestic courtS.278

The greatest concern in this situation is how judges in domestic jurisdictions can properly

evaluate those, often competing, interests. It also seems to mn counter to the principle of

sovereign equality to have nationalcourts dedining foreign daims and interests.279 In the

Mitchell case, which involved the application of MMPA(1972) to US nationals in

Bahaman waters, the court stated that the balancing of Bahaman interestsagainst those of

the US was· more appropriately undertaken as part of an international negotiation

process?80 Domestic courts cannot adequately deal with the underlying extraterritorial

issues.

The DSB is better equipped, potentially at least, todeal with extraterritorial issues

than more limited domestic forums. While past approaches to dispute settlement were

"unilateral" in nature and did not contribute to the proper resolution of disputes, the DSB

276 Id.

277 Debra L.w. Cohn, Note, Equal Employment Opportunity for Americans Abroad,62 N.YU. L. REV.
1288, 1316-24 (1987).
278 Bowett, supra note 13, at 22.
279 Bianchi, supra note 32, at 86.
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has the advantage of subjecting the positions of the two parties directly involved to a

more objective evaluation.281 Due to the automaticity of establishing jurisdiction in the

DSB, the achieving of a non-unilateral solution is secured. This enhances the likelihood

of achieving. effective settlements of extraterritorial disputes. As Article 3:7 of the DSU

provides, the WTO member must exercise Hs judgement as to whether any action before

the WTO would be "fruitful" prior to bringing its case to the WTO.z82 It also states that

"a solution mutually acceptable to .the parties to a dispute and consistent with the covered

agreements is clearly to be preferred.,,283 Thus, each Member should accept, as a premise,

that any extraterritorial dispute settlement before the WTO must be acceptable and

effective for "both" parties. If an extraterritorial dispute is brought before the DSB and if

the DSB establishes a panel the effectiveness of the .. dispute resolution is, in principle,

secured.

It is important to establish what it is that affected states seek from the settlement of

extraterritorial disputes. Under public international law, states that suffer from the effects

of illegal acts can seek monetary damages, compensation, reparation etc. against the

offending state. In the Case of extraterritorial issues, it is considered that tactics used to

block extraterritorialeffects, sqch as blocking statutes and "claw-back" clauses, in

essence do not really seek compensation or monetary damages from unfair extraterritorial

measures. Instead, states hope that the existence of blockingstatutes will discourage the

initiation of lawsuits or applications ofthe law by resisting judgem~nts handed down in

280 US.v.Jerry D. Mitchell, 553F.2d. 996, 1002 (5th Cir. 1977).
SeeBowett, supra.uote l3,at 25-26 for an evaluation of the consultation technique as exists in the

GAIT.for extraterritorial dispute resolution.
282 DSU, supra note 5, art.. 3:7.
283 Id.
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foreign jurisdictions and by granting claw-back damages and costs thereby rendering the

extraterritoriallaw ineffective.284 The enactment of blocking statutes does not·generally

mean the resolution of a dispute and affected states continue to request the suspension or

withdrawal of offending extraterritorial.measures,285 A resolution of the UN GA in

Noverober 1996 requested that states taking extraterritorial measures "repeal or

invalidate" those measures as soon as possible?86 In fact, since April 1997, the EC has

suspended ptoceedings in the DSB relating tothe ReIms-Burton Act in the light orthe US

commitment to suspend the application of the Act to the.EC. This indicates that the

suspension or withdrawal of extraterritorial measures is resulting in the settlement of

sorne disputes concerningextraterritorial application.

Itseems that, in light of the above, the DSB canprovide effective remedies for illegal

extraterritorial application. The purpose of the dispute.settlement·in the WTO lies in the

maintenance ofa proper balancebetween the rights and 6bligations.of Members under the

WTO agreements.287 Therefore, the WTO disputesettlement does not aim at imposing

compensation for illegal acts or at declaring the illegality of the act but rather aims at

eliminating the illegal measures in the future?88 Article 3:7 of the DSU states as much:

284 Forsythe, supra note 42, at 113. Cf. Gerber, supra note 133,at 219-20.
285 See supra Part II.
286 G.A. Res. 51/17, para.3, V.N.. GAOR, 5th mtg., U.N. Doc. A/51!L.15 (1996).
287. Id. Article 3:3. In Shrimp-Turtle, the Appellate Body notes that Article XX "embodies the
n;cognition on .the part of WTOMembers ofthe need tomaintain balance of rights and obligations
between the right of a Member to invoke one or anotherof the exceptions of Article XX... on the one
hand, and the. substantive rights of the other Members under the GATT 1994 on the other hand."
Shrimp-Turtle AB Report, supra note 77, para. 156.
288 KOTERA, supra note 175, •. at 58; .Joost Pauwelyrt,· Note and Comment, Enforcement and
Countmneasuresin the Wl'O: Rules are Rules - Toward (1 More Collective Approach, 94 AM. J. INT'L
L. 335, 337-38 (2000). In general, the decisionsor recommendations of dispute settlement in the
international economic organizations do not have binding effect and an explicit provision to give their
decisions such effect is necessary. There isno provision in the WTO agreements that give binding
effect to the recommendation orthe DSB.

74



In the abseI1ce of a mutually agreed solution, the first objective of the dispute seUlement

rtlechaI1isIl) isusuaHyto secure thewithdràwal of the measures cbncerned iftheseàre found

tob~inconsistentwith t~eprovisions of any of thecovered agreements.The provision of

compensation .shouldbe .resorted ·to only if the .immediate withdrawal of the measure is

impracticable.and~s aternporary measure.pending the withdrawal ofthemeasurewhich is

inconsistent withacovered agreement. The last resortwhichthis Understal1din~providesto

the Niemberinvoking.thedispute seuh?mentprocedures is the possibility ofsuspending the

application of concessions or other •obligations under. the covered agreements on a

discrinlinatorybasis vis-à-vis the other Member, subject to authorization by the DSB of such
measures}89

"Withdrawal" of themeasures concerned is usually requested by complaining Members

and it is the first objective of the DSB mechanism?90 Article 22 also states that the

suspension of concessions and compensation are only temporarymeasures and that the

full implementation of a recommendation to bring a measure into conformity with the

WTO agreements ispreferred.291 This is one of the unique features of the WTO dispute

settlement system. In the case of extraterritorial disputes, astate affected by the

extraterritorial reach of another state tries to eliminate those effects and seeks to protect

its domestic policies through the use of blocking statutes. With this objective in mind,

affected states first protest and commence negotiations with the offending state aiming at

the "suspension or withdrawal" of the offending measures. 292 The Appellate Body in

Shrimp-Turtle recommended that the US bring certain of its measures that were

inconsistent with the WTO agreements "into conformitywith the obligations ofthe US

289 DSU, supra note 5, art. 3:7.
290 SeeOverview ofthe State-ofplay ofMUDisputes, supra note 7.
291 DSU, supra note 5, art. 22.
292 See Jorge A. Vargas, Introductory Note, Mexico: Act to Protect Trade and Investment From
Foreign Norms That Contravene International Law, 36 1.L.M. 133, J34-36 (1997) (describing details
of bilateral negotiations between the o.s. and Mexico concerning the application of the Helms-Burton
Act).
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under that Agreement.,,293 At the DSBmeetingafter the recommendation, the.US noted

that it hadissued revised guidelines implementing Section 609 that were intended to (i)

introduce greater flexibility in considering the comparability offoreign programmes and

the US programme and (ii) elaborate a timetable and procedures.for certification

decisions.294 The US also noted that it had undertaken and would continue to make

efforts to initiate negotiations with the governments of the Indian Ocean region on the

protection of sea turtles in that region.295 States complaining of the US measutes did not

claim compensation on account of the US measures. Therefore, it can be concluded that

the WTO may provide effective solutions or remedies in extraterritorial disputes since

DSB dispute settlement objectives are similar to those relating to extraterritorial issues.

B. The·WTO Agreements and Extraterritorial Application

Although the DSB offers effective mechanisms for disputes over extraterritorial

application, it is crucial that the WTO agreements and DSB rulings are supported by

substantial rules. Without such rules the effective resolution of disputes would become

impossible.

It is true that the WTO agreements do not directly attempt to regulate extraterritorial

application itself. Nor do they limit explicitly the jurisdictional scope of the WTO

agreements, especially Articles XX and XXI ofthe GATT. The Panel in Tuna II held that

states are not, in principle, barred from regulating the conduct of their nationals with

293 Shrimp-TurtleAB Reports, supra note 77, para. 188.
294 See OvelView ofthe State-of-play ofWI'O Disputes, supra note 7.
295 Id.
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respect to persons, .animaIs, plants and natural resources outside of their territory.296 The

effect of this statement would permit states to take extraterritorial measures according to

the nationality principle, whichinevitablyentails extraterritorial application. The

Appellate Body in Shrifnp-Turtle did not atteII1pt to place limits on the jurisdietional

scope of Article XX and l~ft open the possil)ility of the ad()ptîOn by Members> of

unilateral measureswithin thewrO system.297 The second Panel in Shrimp-Turtle in

July 2000, however, madethis positionclear noting thatstatescouldtake unilatyI"alaètion

without intern~tional consensus. The second Panel was established following a cornplaint

by Malaysia. Argument before the Panel revolved around the question of whether the US

revised guidelinerelating to Section 609 (implementing the DSB recommenciation of

Shrimp-Turtle) still infringed upon the WTO agreements. Malaysia argued that unilateral

measures were prohibited under the wro system. The second Panel found that the

Appellate Body required the US to engage in "negotiation" not "conclusion" of an

agreement and noted that "if the Appelhte Body had intended toimply that no measure

could be adoptecioutside the framework of an international agreement on the protection

and conservation of sea turtles, it would not have continued withits review of the

unilateral measure appliedpursuant to Section 609.,,298 The Panel then concluded that

recourse to a unilateral measure could not apriori be.excluded under GATT Article XX

and that states could set unilateral limitations on the market access if such limitations did

not force other Members to take essentially the same measures.299 Thus, it is assumed

296 Tuna IIPandReport, supra note 69, para.5.H.
297 Shrimp- TurtleABReport, supra note 77,para. 133.
298 United States - Import Prohibition of Certain Shrirnp and Shrirnp Products, Recourse to Article
21.5 by Malaysia, June 15, 2001, para.5.64, WT/DS58/RW [hereinafter Shrimp-Turtle SecondPanel].
299 Id. para.. 5.65.
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that the WTO system does not prohibit e)):traterritorial application itself but allows its

Members to act in accordance with their own international obligations and understandings

of the jurisdictional issues involved. 300 Rules surrounding the exercise of state

jurisdiction are obviously fundamentalsince they express state expectations concerning

the strength and reach of sovereign powers.301

The DSB does not possess a general jurisdiction for determining international

disputes and the application of international non-trade mIes is limited to .supplementing

the provisions contained in the WTO agreements.302 However, taking into account the

fact that there is no established mIe nor is there any available international institution in

existence for checking the legitimacy of extraterritorial issues in the current international

legal system, the WTO agreements and the reports issued by the DSB can give direction

to the future development of the law dealing with extraterritorial issues. The Appellate

Body in Gasoline noted that the WTO agreements could not be read in clinical isolation

from the rest of public international law. To put this statement the other way around,

WTO law is part of international law and can contribute towards the creation of

customary norms and international consensus concerning extraterritorial measures. 303

The WTO agreements and DSB reports can lead to the clarification of state practices and

to the formulation of an opinio juris in the field of extraterritorial dispute resolution. It is

important to rememberthat theWTO agreements are alsoth~ applicable law concerning

300 Mattoo. & Mavroidis, supra/note 131, at 331.
301 J-Iarold G. Maier, Interest Balancingand Extraterritorial Jurisdiction, 31 AM. J. INT'L L. 579,584
~1983).
02 See supra Part III B.

303 • Jackson mentions that the Gasoline case .. and· later praçtices sllggest an endorsement of the
rule-oriented system of the WTO. JACKSON, supra nqte .1, at 89.

78



extraterritorial application.304

For DSB extraterritorial dispute resolution to beeffective, is essential that the

WTO agreements contain substantial fules conceming extraterritorial application.

Although the WTO agreements do not directly regulate extraterritorial application, it is

considered that the agreements do prescribe the "manner" or "purpose" of extraterritorial

application.3°5 De Mestral & GfUchal1a-Wesierski note that:

The GATT does not expressly deal withextraterritorial export controls. Yet it does restrict

the purposes for which export controIs may be imposed. The resulr is that the GATT restricts

the bases of international law upon which astate may impose extraterritorial exportcontrols.

The GATT also requires that astate demonstrate the purposes of its export controls and thus

justify any extraterritorial export controls.306

It is, therefore, possible to apply substantial fUIes derived from the WTO agreements to

regulate the purpose and manner of extraterritorial application. First, states are free to

take extraterritorial measures without violating WTO obligations. TheWTO agreements

only restrictthemanner of such extraterritorial application. For instance, trade measures

should notdiscriminate between states (GATT Article XIII) and quantitative restrictions

are not permitted except in cases when certain goods are in short supply (Article XI and

XII(2)(a». Other important restrictions are that statesshould grant national treatment for

foreigners (Article III) andthat favorable treatment granted to one party should be

automatically extended to other parties (Article I).

3(J4 •Pauwelyn notes th~t theWfO is one. source of international rulesand that states.have an obligation
to tak;e measures that are consistent with theWfO rules if the DSB finds it inconsistent with the WfO
rules. Pauwelyn, supra note 288,341-42.
305Prancioni •. suggests •. that the proper application of •the nqn-discriminatory principle. and of the
necessity testcan control abuses of Artide XX without recqurse to rule~ of extraterritorial application
sincestates have obligation erga omnes in matterssuch as environmental protection and human rights
protection. Prancioni,. supra note 34,. at 130. The necessity test is not examined in this paper since not
ail paragraphs of Artide XX and XXI contain. the. word"necessity."
306 DEMESTRAL & GRUCHALLA-WESIERSKI, supra note 18, at 44-45.
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Secondly, however, such extraterritorial measures should not give rise toconflicts

among states .that may otherwise occur due to the unilateral nature of extraterritoriality?07

Because extraterritorial measuresare often taken in order toachieve non-traqe goals, they

tend to violate the WTOagreements, It is difficult for states.to impose extraterritorial

economic .sanctions against other states in order to make them conform to certain

procedures without discriminating against the targeted states. Trade embargoes, for

example, are definyd as the. "discriminatory govemmental restriction on foreign trade,

ordeted in reaction to unlawful or objectionable conduct by another State with the

intention of forcing this State to adopt a certain course of conduct by inflicting

damage.,,30S The purpose of such sanctions is to target particular states so as to place

them at a disadvantage. Japan objected to the Massachusetts Myanmar Act as a violation

of the WTO agreements identifying the core of the problem as that law's discriminatory

provisions and its extraterritorial application. Japan .noted that the Myanmar Act

stipulated that even if a company doing business with the govemment of Myanmar

tenders the lowest bid, a company that has no dealings wîth Myanmar should win the

contract if it tenders a bid that does not exceed the other company's bidby more. than

10 %.309 In the Reims-Burton argument, the EC claimed that theright to sue foreigners

and the denial of visas constituted a violation of the national treatment requirement

because only foreigners were to be subject to the provisions.310 Therefore, as shown in

Chapter II, the issue becomes one of whether such measures are exempt from the

307 See supra pp. 46-47.
308 Hans G. Kausch,Embargo, in 2 ENCYCLOPEDIA OFPUBLICINTERNATIONAL LAW, supra note 15, at
58,59.
309 Japan sPosition Regarding the ProblemofMassachusetts State Government Procurements, slJpra
note 106.
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obligations under the .WTü agreements or whether the purpose q.nd manner of the

extraterritorial application faH under one or other of the exception clauses.

The exception clauses in Articles XX and XXI of the GATT areconsidered as such

to restrict the "objectives" or "purposes" of extraterritorial measures. Environmental

measures taken that gave rise to the Tuna and Shrimp-Turtle disputes can be exempted

from .WTü obligations if they are necessary for the protection of human, animal, or plant

life or health (Article XX(b» or if they relate to the conservation of exhaustible natural

resources (Article XX(g». It is also permissible for states to take extraterritorial measures

consistent with UN obligations under the security exceptions and to take action necessary

for the protection of its vital security interests in time of war orother emergency arising

out of international relations (Article XXI (b) & (C».311 However, as no case has been

determined concerning the wording of Article XXI by a Panel, it is not possible to state

what kind of extraterritorial measures faH within these purposes. Thus, it is up to the

Panels and the AppeHate Body to decide individual cases in accordance with customary

international mIes used for the Interpretation of treaties.

Can states take any unilateral measures for purposes other than those listed in Article

XX and XXI? It has been suggested that the protection of human rights, especiaHy labor

standards, should feature in WTü considerations by giving a wide Interpretation to the

exception clauses. Sorne insist that extraterritorial measures aimed at the protection of

human rights fall within the meaning·of the term "human life" as contained in paragraph

310 See supra pp. 26-27.
3ll De Mestral and Gruchalla-Wesierski note that justification under Article XXI is admissible only
with respect of the protective principle. DE MESTRAL &. GRUCHAUA-WESIERSKI, supra note 18, at 49.
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(a) and (b) of ArticleXX.312 According to this argument, the minimal internationallabor

standards such as freedom of association and the prohibition against forced labor are

basic human rights standards in internationallaw and are moral standards that few

countries would contest.313 It might also, therefore, be possible to. include those human

rights standards under the "moral standards" exception in paragraph (a). However, Mattoo

and Mavroidis suggest that the list of objectives in Article XX is exhaustive and that trade

measures, oth.er than those listed, can.be taken only when they donot discriminate.314

They also suggest that· the "judicial activism" as in the Ee légal system that might lead

courts to interpret the Article XX list broadly is not welcomed in the context of the WTO

Pane1.315

States cannot justify their extraterritorial measures solely on the basis of their

objectives in the general exceptions. Such extraterritorial measures need also to be

consistent with the chapeau of Article XX. In the Gasoline case, the Appellate Body held

that:

In arder that the justifying protection of Article XX may be extended to it, the measure at

issue must not only come under one or another of the particular exceptions ... listed under

Article XX; it must also satisfy the requirements imposed by the opening clauses of Article

XX. The analysis under Article XX is, in other words two-tiered: first, provisional

justification by reason of characterization of the measure under XX(g); second, further
appraisal of the same measure under the introductory clauses of ArticleXX.316

312 Salman Bal, International Free Trade Agreements and Human Rights: Reinterpreting Article XX of
the GATT, 10 MINN. 1. GLOBALTRADE 62, 79-87 (2001). However, sorne have criticized the inclusion
of human rights protection as part. of trade since only domestic authorities Cart determine the
appropriate subject matter of labor regulation and that extraterritorial measures in the labor. fkld would
allow states to maskprotectionist measures as welfare legislation. John O.McGinnis & Mark L.
Movsesian, Commentary, The World Trade Constitution, 114 HARY, L. REY. 511, 587-88 (2000).
313 See, e.g., Virginja A. Leary, Workers' Rights and International Trade, in 2 FAIR TRADE AND
HARMONIZATION: LEGALANALYSIS 221 (Jagdish Bahgwati & Robert E. Hudec eds., 1996).
314 Mattoo & Mavroidis, supra note 131, at 335.
315 Id.

316 o.S. GasolineABReport, supra note 209, at 12.
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The chapeau of Article XX restricts the "manner"of extraterritorial application and can

therefore restrict the use of extraterritorial measures.317 The chapeau prescribes that:

Subject to the requirement that such measures arenot applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination between. countries where the
same· conditions prevail, or a disguised restriction on international trade, nothing in this
Agreementshall be construed to prevent the adoption orenforcement by any contracting

t f 318par y 0 measures ....

The· chapeau contains two important criteria for determining the legitimacy of

unilateral measures. Fin;t, it prohibits arbitrary or unjustifiable discrimination where the

same conditions prevail; secondly, trade mea5ures that are "disguised restrictions on

international trade" are precluded.319 The Appellate Body in Shrimp-Turtle found that

Section 609 constituted arbitrary or unjustifiable discrimination since it required other

member states to take essentially the same regulations as those applied in the US and the

US failed ta enter into serious negotiations toconclude agreements before imposing a

unilateral import ban.320 The Appellate Body found it unnecessary ta mIe on the second

question of whether the US measures were a disguised restriction on international

trade. 321 It is.suggested that this reasoning of the Appellate Body on arbitrary or

unjustifiable discrimination establishes requirements for unilateral trade measures to be

acceptable before theWT0.322 According to this reasoning, members are obliged to

317 .It is suggested that prindples. set. in Article XX can minimize theprotectionist abuse of trade
sanctions. Bal, supra note 312, at 107; Howse & Trebilwck, supra note 121, àt216-17.
318 GATI, supra note 79, art...X4.
319 TheAppellate Body in Gasoline did not distinguishbetweenthe two requirements in the chapeau
and s~ated that unjustifiable discrimination and disguised restriction· Illay be read side-by~side, while
the Appellate Body in Shrimp-Turtle separated these two requirements. u.S.Gasoline AB Report,
sUfranote 209,para.25.
32. ShrirnpcTur(leABReport,supra.note 77, para. 169-186.
321 Id. para. 184.

Thom.as J. Schoenbaum, The Decision in theShrimp-Turtle Case, 1998 YB. INT'LENvTLL. 36,
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make bona/ide efforts.to negotiate the conclusion of agreements witll othet members

before taking unilateral or .extraterritorial measures. This criterion seems to be partîcularly

important in the settlement of extraterritorial. disputes since the lack of negotiations and

reeiprocity in the adoption of extraterritorial measures creates tensions betwe.en states. In

light of criticism leveled against the DSB concerning the settlement of non-trade disputes,

this requirement should be considered necessary in dealing with extraterritorial

disputes~323 Howse and· Trebilcock suggest that trade sanctions, including extraterritorial

measures, should only be legal under the WTO framework where serious efforts at a

cooperative, negotiated solution have failed.324 This position is consistent with Principle

12 of the Rio Declaration. Principle 12 does not prohibit extraterritorial application itself

but expresses a preference for a multilateral approach to environmentaLprotection. Giving

extraterritorial measures legitimacy requires a prescriptive rule-based justification for

resort to such measures as shown in the creation of EEZ. A framework of neutral

principles, such as a possibility of international consensus, can provide a basis for the

acceptance of extraterritorial measures and for the possibility of the formulation of

international consensus?25 Thus, before taking extraterritorial measures, states need first

to make efforts to negotiate with other states in order to be justified in possible later

unilateral action.

Thirdly, in. dealing with the exception clauses, the Appellate Body in ShrimpcTurtle

39.
323 However, sorne insistthat a dutY ta negotiate in ShrimpcTurtle is. not· in accord with a
democracy-reinforcing jurisprudence. since sorne states might delay consultations meaning that other
state~. cannot takemeasures toprotect theircitizens frorn ildverse effects. See McGinnis & Movsesian,
supra note 312,at593-94.
324 Howse& Trebilcock, supra note 121, at 221-22.
325 Pairley&Currie, supra note 25, atJ43.



enunciated important requirements for extraterritorial measures to satisfy. Without

limiting the jurisdictional scope of Article XX(g), it stated that there is a sufficient nexus

between sea turtles prescribed in Section 609 and the US for the purposeof Article

XX(g).326 This reasoning seems to have defined the nature and extent of legitimate

extraterritorial measures.327 An identical·requirement was proposed as a national security

exception by India during discussion on Nicaragua's complaint against US economic

sanctions. India's representative stated:

Under [Article XXI] only action in time of war or other emergency in international relations

could be given the benefits of this exception. Clearly, the two Contracting Parties in this case

could not besaid to be in a state of belligerency. The scope of the term "other emergency in

international relations" WaS very wide. [A] Contracting Party having recourse to Article XXI

(b)(iii) should be able to demonstrate a genuine nexus between ifs security interests and the
trade action taken. 328 (Emphasis added.)

Although this statement was not recognized at the time it was made, it may

nevertheless serve to block an arbitrary invocation of Article XXI. The requirements

of "sufficient nexus" between, first, the state and the object of environmental

protection and, secondly, between its security interests and the trade action have

evolved to play an important part in international law. Brownlie notes that the

assertion of extraterritorial jurisdiction is lawful if, and only. if, there is a substantial

and "balla fide connection" between the. subject matter and the source of

326 Shrimp-Turtle AB Report, supra note 77, para. 133.
327 Qureshi, supra note 77, at 204.
328 GATI Council, Minutes of Meeting held May 29, 1985, GATT Doc. C/M/188 (June 28, 1985) at
13, quoted in Michael J. Hahn, flitallnterests and the Law of GATT: An Analysis of GAIT's Security
Exception, 12 MICH. J. INT'LL. 558, 576 (1991).
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jurisdiçtion.329 Mann argues that states must seek"just and reasûnable contact"

between each other in their approaches to extraterritoriality.J30

It is safe to say that the terms "connection" (Ind "contact" have thesmue meaning as

"nexus." The nexus requirement between objects tobe regulated and states is justified on

the mûst fundamental principle of international law, namely the prohibition of

intervention in internaI affairs. 331 Many scholars have recently suggested that in

international jurisdictionallaw astate .cannot extend its jurisdiction in a manner so as to

interfere with the internaI affairs of another stateYz One of the means of showing that

there has been no interference in the internaI affairs of another state throjJgh

extraterritoriality is also closely related to the requirement of a "nexus" or "genuine link."

Gerber notes, for example, that if astate applies its law extraterritorially it must establish

the existence of a nexus, or genuine link, between the act to be regulated and the state.J33

If astate is unable to establish such legitimate nexus or genuine link, the extraterritorial

measure is regarded as illegal by virtue of the fact that it interferes with the internaI

affairs of other states.J34

However, it is difficult to determine what the nexus is between measures taken and

~9 . .
~ BROWNLIE, supra note 14, at 313.

330 Mann, supra note 34, at 44.
331 Hahn also argues that the prohibition against intervention serves to protect the status· of the
subjects of international law. He continues, however, that the possible limits to state action under
Article XXI (b)(iii) is by no means intended to be complete and that rather the notion of state
sovereignty would deserve attention in almost every pertinent action. Hahn, supra note 328, at 602 n.
182.
332 BROWNLIE, supra note 14, at 313; Gerber, supra note 133, at 212; R. Y Jennings, Extraterritorial
Jurisdiction and United States Antitrust Laws, 1957 BRrr. YB. INT'L L. 153; Mann, supra note 34, at
47.
333 Gerber, supra note 133, at212-213.
334 Id.
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the state interests. In Shrimp-Turtle, the Appèllate Body did not elaborate on what

constitutes a sufficient nexus. Moreover, sorne authors note critically that the undefined

nature of the nexus approach allows the extraterritorial application of laws greater range

and. expands Article XX to encompass a broader range of environmental policies than

may be desirable.335 However, despite these reservations, the nexus requirement. has

become a premise for the extraterritorial application of law due· to the absence of other

better-formulatedcompeting jurisdictional principles. Therefore, further definition of the

scope of thenexus betweenthe state and the measures taken awaits further WTO

formulation resuiting fromfurther casesbrought before the DSB.

To concll1de, it ispossible to effectivelyscmtinize extraterritorial measures through

substantive. mIes generated by theWTO >agreemeI1ts since criteria developed by the

GATT/WTO dispute settlement mechanism c10sely resembles that formulated under

general internationallaw concerning the extraterritorial application of laws.

C. Functions of WTO Dispute Settlement in the International Legal Order

Iwasawa distinguishes between dispute resolution and dispute settlement. 336 He

points out that dispute resolution meansthe ending of a "whole" dispute,while dispute

settlement indicates the settlement of an issue in a dispute without necessarily involving

the resol.ution of a "whole"· dispute.337 Since WTQ dispute settlement is based on the

WTO agreements and since dispute settlement does not necessarily mean the resolutionof

335 Abn, supra note 87, at 845-46.
336 IWASAWA, supra note 112, at 15.
337 Id.

87



the whole dispute, it is important to examine the role that WTO dispute "settlement" plays

in the "resolution" of extraterritorial disputes from the perspectives of the wider

internationallegal order.

It is important, at the outset, to remember that extraterritorial application has

contributed to the creation of new international norms. Francioni argues, on this point,

that it is important to consider the fact that nationallegislation plays an important role in

the development of international law when examining the legitimacy of extraterritorial

measures. 338 The extraterritorial reach of state law has been a catalyst behind the creation

of much international law. Notable examples include the extension of maritime

jurisdictions to include EEZ. The US unilaterally announced the extension of its maritime

jurisdiction in 1945 and many states have since followed the US measures. The EEZ

concept was then introduced in the UNCLOS.339

Another significant example is the extension of Canada's maritime jurisdiction. In

1970, the Canadian Parliament enacted the Arctic Waters Pollution Prevention Ace4ü

(AWPPA), which asserted jurisdiction over aIl Arctic waters in a liquid or frozen state for

purposes of pollution management.341 Enacted in response to the passage of an American

oil tanker through the Northwest Passage and before the appearance of the 200

nautical-mile offshore zones, the AWPPA asserted functional jurisdiction 100 nautical

miles seaward from Canada 's coastline. 342 In addition, the AWPPA prohibited the

introduction of pollutants of any type into Arctic waters and imposed heavy penalties for

338 Francioni, supra note 34, at BI.
339 UNCLOS, supra note 157, art. 55-75.
340 Arctic Waters Pollution Prevention Act, R.S.C, ch. A-12 (1985) (Can.), 9 LL.M. 543 (1970).
341 Id. § 3 (2).
342 Id. § 3 (1).
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violations of the prohibition.343 The Actalso prohibited passage of any ship through the

Arctic that did not prescribedul1der the Act.344 To

el1sure.enforcêinent 6f;\WPPAprovisions, pollutiollpreventioll officers were empowered

to board/ships and order thel11to leave.the zones.

At the time, the Camidian assertion of jurisdiction over the Arctic and the

accompanying enforcement inechanism were highly controversial departures from the

then existing international law?46 Canada needed tojustify its extension of jurisdiction

since if had failed to conclude any international agreement concerning the liability regime

for pollution on the high seas at the 1969 conference of International Maritime

Consultative Organization. One of the justifications that the Canadian government

invoked was thatits unilateral assertion wouldresult in the creation of desirable

èuslomary internationallaw.347 Thisjustification proved persuasive and the extension of

jurisdiction over the Arctic was accepted in the UNCLOS. Article 234 of the UNCLOS

prescribes that;

Coastal States .have the .right to ·adopt and .. enforce nondiscriminatory laws and
regulations for the prevention, reduction and control of marinepollution.from.vessels
in ice-covered areas within the limits orthe exclusive economic zone, where
particularly severedimate· conditions and the. presence of ice cavering such areas for
most of the year create obstructions or exceptionalhazardslo navigation, and pollution
of the marine environmentcould cause major harm ta or.irreversible disturbance of the
ecological balance.Suchlaws and regulations shall have due regard ta navigation and
the protection and preservation of the marineenvironment based on the best available

343 Id. §4 (1).
344 ld.§ 11.
345 Id. §14.
346 Although the Canadian assertion was controversial ininternationallaw the AWPPA wa§ criticized
since itdid not exercis.e "full" jurJsdiction over the Arctic and the failure ta daim full sovereignty
would. weaken Canada's ultimat<:position with respect of such sovereignty. House of Commons
Debates (Apr. 16, 1970) at 5941-43, quoted in H. Scott Fairl~y & John H. Currie, supra note 25, at
138.
347 Id. at 137.

89



scientific evidence.348

The inclusion of this provision in a treaty that has been authoritatively acknowledged as

reflecting customary international norms lent significant support to the expansion of

Canadian jurisdiction that was at that time controversia1.349 Although the US is not a party

to the UNCLOS, it also recognized Canadian jurisdiction over the Arctic. After two years

of negotiations the two nations reached agreement on a practical solution consistent with

Canadian daims to sovereignty over the Arctic. 35o In addition, the US agreed that the

Polar Star, a US Coast Guard Cutter, should be allowed to operate "in a manner consistent

with the pollution control standards and other standards of the Arctic Waters Pollution

Prevention Act and other relevant Canadian laws and regulations.,,351

This extension of Canadian jurisdiction gained widespread support due to the efforts

of Canadian negotiators. The Canadian government laid claims to its extraterritorial

jurisdiction while making significant efforts in international society to promote the

creation ofnew international norms.

What implications does the settlement of disputes by the WTO have considering the

relationship between the legitimacy of extraterritorial measures and multilateral

negotiations? It is important to examine practices that follow WTO dispute settlement

since those practices can shed light on the function and impact of WTO dispute settlement

procedures on internationallaw. As preciously noted, GATT/WTO practices at both Panel

and Appellate Body levels mean that unilateral or extraterritorial measures will not be

348 UNCLOS, supra note 157, art. 234.
349 Fairley & Currie, supra note 25, at 139.
350 Agreement on Arctic Cooperation and Exchange of Notes Conceming Transit of Northwest
Passage, Jan. 11, 1988, Can.-U.S., 28 I.L.M. 144 (1989).
351 Id. at 144.
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accepted without prior efforts at negotiating internationally or bilaterally with

Members.352 The second Panel in Shrimp-Turtle affinned this position stating that: "the

United States has an obligation to ma.ke serious good faith efforts to reach an agreement

before resortingto the type of unilateral measure currently in place. We also considerthat

those efforts cannot be a 'one-off' exercise. There must be a continuous process,

including once a unilateral measure has been adopted pending the conclusion of an

agreement.,,353

States in Tuna J, even though the dolphin was not a species protected by international

treaty at the time of the Panel Reports, agreed with the objects pursued by US unilateral

measures after the Panel Reports. Although the US blocked the reports, states, including

the US, Mexico, and Japan, signed the Agreement for the Reduction of Dolphin Mortality

in the Eastern Pacific Ocean in 1992 in light of the Inter-American Tropical Tuna

Commission.354 In addition, the EC signed the Agreement on International Dolphin

Conservation Program in May 1999. 355 Both these agreements aim at dolphin

conservation meaning that the US was able to achieve its domestic policies through

international consensus and no longer needed to pursue unilateral action.

After the adoption of Shrimp-Turtle Appellate Body Report, the US announced its

intention to implement the recommendation of the DSB 356 noting that it would

352 Qureshi notes that the Appellate Body in the Shrimp-Turtle Case does not close the door to
unilateral measures. He reasoned that the report would seem. to imply that "where a member has
engaged in serious across-the-board negotiations to obtain biJateral or multilateral consensus but has
faiJed, it might then legislate unilateraIly, aIl things being equal." Qureshi, supra note 77, at 205.
353 Shrimp-Turtle Second Panel, supra note 298, para.S.67.
35.4 Agreement for the Reduction of Dolphin Mortality in the Eastern Pacific Ocean, June 1992, 33
LL.M. 936 (1994).
355 For Ee signature of the Agreement on International Dolphin Conservation Program, see 36 LL.M.
1698 (1999).
356 Notice of Proposed Revisions to Guidelines for the Implementation of Section 609 of Public Law
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implement it "in a manner which is consistent not only with US WTO obligations, but

also with the firm commitment of the US to the protection of threatened and endangered

species, including sea turtles.,,357 In July 1999, the US Department of State issued

Revised Guidelines for the Implementation of Section 609.358 Since the Appellate Body

admitted that the conservation of sea turtles was consistent with Article XX(g), the US

continues to makeefforts to pursue its measure although not unilaterally. Therefore, it

offers technical training in the design, construction, installation and operation of TEDs to

any government that requests i1.359 Trainingprograms are scheduled on a "first come,

first served" basis although special efforts are made to aCQommodate nations whose

govermnentsmake good faithefforts to adoptand maintainnation-wide TEDs programs

and who have not previously receive.d such training.36o In this way, the US tries to create

an .additional incentive in favor ofprograrns aiming at the conservation of resources

without applying unilateral sanctions.

The US has also putsued lllllltilateral efforts to protectseaturtles.Statesincluding

the US and Malaysia signed the Memorandum of Understanding on the Conservation and

Management of Marine Turtles and their Habitats of the Indian Ocean and South-East

Asian Region (MOU) in July 2000. Negotiations resulting in the MOU were conducted

under the regime of the Convention on the Migratory Species. The objectives ofthe MOU

101-162 relating to the Protection of Sea Turtles in Shrimp Trawl Fishing Operations, 64 Fed. Reg.
14481 (1999).
357 Id.

358 Revised Guidelines for the Implementation of Section 609 of Public Law 101-162 Relating to the
Protection of Sea Turtles in Shrimp TrawlFishing Qperations, 64 Fed. Reg. 36949-36952 (1999).
359 Id.
360 Id.
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are to protect,conserve, replenish and recover marine turtles and their habitats. 361

According to the MOU, signatory states should implement the "Conservation and

Management Plan" attached to it which address marine turtle habitat protection,

management of direct harvesting and trade, reduction of threats (including fisheries

by-catch), research and education, information exchange, and capacity building. The

negotiation on the "Conservation and ManagementPlan"was continuing as of June 2001

in Manila. No final result has appeared. 362 A Secretariat, which win assist in

communication, encourage reporting, and faciHtate activities between and among

signatory States, sub-regional institutions and other interested States organizations, will

review the Plan.363 An Advisory Committee is also established in order to provide

scientific, technical and legal advice to the signatory States.364 After the AppeHate Body

report, international movements on the protection of marine turtle have taken shape

contemporaneously with multilateral negotiations.

The US and EU reached agreement on the. ReIms-Burton Act dispute along the Hnes

that the US suspend the Act's extraterritorial provisions in exchange for the suspension of

proceedings pending before the WTO paneL365 In· the Memorandum, the EU agreed to

promote democracy in Cuba, which was one of the purposes of the ACt.366 It seems that

the submission of daims to the WTO panel may result in the negotiated settlement and

361 Memorandum of Marine Turtles and theit Habitats of the Indian Ocean and South-East Asian
Region, July 2000, available in the Convention on Migratory Species Website (visited on July 28,
2001) <http://www.wcmc.org.uk/cms/Trtles_IndOcean-$EA-MoU.htm>.
362 See the Convention on Migratory Species Website for the resuit of negotiations. Id.
363 Memorandum of Marine Turtles and their Habitats of the Indian Ocean and South-East Asian
Region, supra note 361.
364 Id.
365 Memorandum of Understanding Concerning the U.S. Heims-Burton Act and the US. Iran and
Libya SanctionsAct, supra note 119.
366. ReIms-Burton Act, supra note 88, Title II.



discontinuance of extraterritorial measures previouslypursued.

The GATT/WTO dispute settlement procedures, in light of state practiçes just

outlinecl, achieve two objectives. Pirst, they assist in the formulation of international

consensus on issues that extraterritorial measures aim achieve. Since extraterritorial

measures sa often try toachieve sorne international objective on a "power-oriented"

bàsis,367 theWTO can facilitate muhilateralnegotiati()ns, and the fOrmulation of a more

"rule-based"interna.tional.consensus.368 WTO dispute settlement procedures serve to

promote the cause of intetnationallaw reform and progress.369

Secondly, WTO Panel or Appellate Body reports can constrain states taking

illegitimate extraterritorial measures even if the purpose of those measures may seek to

advance the interests of international1aw by, say, promoting environmental protection and

human rights. Despite the fact that the Tuna and Shrimp- Turtle Reports have been

criticized by many scholars and NGOs who argue that the WTO is not an appropriate

forum to adjudicate on the legality or otherwise of unilateral measures taken to promote

international interests,370 the US, it must be said, did suspend the unilateral measures it

had been taking and adopted a more muhilateral cooperative approach to achieve its

objectives. The US also, as noted above, suspended the measures it had taken pursuant to

the Helms-Burton Act on condition that the EU suspend the proceedings it had brought to

the WTO. Considering that affected states have hitherto been unable to deal with the

367 Karl M. Meessen, Drafting Rules on Extraterritorial Jurisdiction, in EXTRAJ'ERRlTORJAL
JURISDICITONINllffiORY ANDPRACfICE, supra note 17, at225, 233-35.
368 PETERSMANN, supra note 1, at 127.
369 Petersmann insists that the WTO agreements can contribute to the improvement of the
internationallegal system due to the established dispute settlement system that is attached to them. In
particular, he mentions reform thathas occurred in United Nations practices as a result of the WTO
agreementsandthinks that the WTO can work.as a model for internationallaw. Id. at 57-65.
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extraterritorial effects of unilateral measures taken by states (by legislating blocking

statutes or bynegotiating individually with extraterritorial states)WTü dispute settlement

procedures maybe the most effective.ones available to deal withthe unfair extraterritorial

intrusion by one stateinto thedomestic affaîrs of another state.

370 5See, e.g., Howse, supra note 4, at 73.
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V. CONCLUSION

The WTO dispute settlement system plays an important IOle in the settlement of

extraterritorial disputes in internationallegal order even thOl,lgh extraterritorial application

oft.en seeks ta achieve non-trade related objectives. It not onlyoffers effective dispute

seUlement mechanism and substantive mIes on the legitimacy of extraterritorial

application but also owes a part of creating international normsor accelerating

international consensus. This is evident from state practices after the WTO dispute

seUlement procedures. Thus, it is reasonable toconclude that international norms are

developing through economic factors, i. e. the WTO law.371

The above conclusion does not rnean that the WTO is the only or even the most

important influence on the development of international law. Nor is the WTO a center of

international law making process. Rather, through the examination of effectiveness to

resolve extraterritorial issues in the WTO, this thesis concludes that the WTO can

"contribute" ta accelerate international law-making process, which is crucial to the

dispute "resolution" of extraterritorial disputes.

The WTO may be the appropriate forum in which to seek the harmonization of

substantive international norms in areas such as human rights and environmental

standards. 372 Disputes over extraterritorial application do not occur when states adopt the

same standards or pursue the same international objectives in a similar manner. The

371 PETERSMANN, supra note 1, at 57-65.
372 Howse & Trebilcock, supra note 121, at 231.
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extraterritorial extension of jurisdiction becomes unnecessary when states apply the same

standards to particular issues. Domestic interests are protected by the legislation adopted

by other states.

Another example of the lex ferenda in action is the momentum to amend the WTO

agreements, especially Article XX and XXI of the GATT in order to adjust to

international needs. As noted above, the WTO's jurisdiction on trade is limited yet and

\VTO law and other important international interests are coordinated through Article XX

and XXI of the GATT. The success of the WTO dispute settlement system owes much to

the WTO's specializationc)n trade. Therefore, in order to avoid conflicts between trade

and other important policiesand tocolltinue tokeep the effediveness of the WTOdispute

settlement system, an amendment to these provisions may be desirable to broadenthe

objectives of extraterritorial measuresin the \VTOsystem. The Japanese government in

1999 suggested one suchamendment in the contextofthe relationship between METs and

the WTO. It suggested that a new subsection in Article XXshouldbe included and that

this new subsection should allow the traderestticted measures takenin accordance with

METs. It proposed that the selection of suchMETs should be authorized by the

Ministerial Conference.373 The Japanese government .also recommended thatin order to

avoid the arbitrary selection of METs, Understandings or Guidelines be prepared.374

However, the problems of extraterritoriality are not only based on environmental concerns

but also other significant international interests such as human rights. These issues are

also tried to incorporatein the WTO agreements.

373 Reports on Trade and Environment, available in Department of Environment of Japan Website
(visited on Oct. 20, 2000) <http:/Mww.env.go.jp/press/file-view.php3?=serial=1589&how-id-2112>.
374 Id.
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If wîll take .time to amend the WTQagreements in order to adjust to other

international interests. Thus, it is important to clarify the function of the WTO dispute

settlement system in the internationallegal society. An effective forum for the settlement

of extraterritorial disputes is necessary even if that forum only focuses on one facetof

such disputes.
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