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Risk *and Frustration or Impossibility of .Performance

4_ Coritra which have become impossible to perform will have -~ -~

varying effec;E\upon the par;ies concerned according to the
express conditfons of the contract as well as those rules
imposed by the courts when contracts are silent. Canadian

_ common law courts must aéply the doctrineé of risk and frus-
tration to determine the rights and liabilities of the par-
ties. Quebec civil law tuﬁeé’to the gigii:gggé which ex-

. pressly enunciates the manner in which obligations are ex-
tinguished, and to doctrine and jurisprudeﬁﬁe to establish
the underlying foundation of the principfes. Tﬁe main legal
problems involved are: . the exact moment ownership in goods

is transferred; the locus of the loss when impossibility of %

N

performance occurs, and the\fgents which must be proved to

f frustration or impossibility

\

\

constitute a successful plea

of performance.
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- . RESUME

Le risque ou l'impossibilité d'exécution.
»

Les contrats dont 1l'ex&cution est devenu iﬁpossible auront

des effets variables sur les parties intéressées selon que

ces contrats comporteront des conditions expresses ou que

i
Ty

les tribunaux imposeront des r&gles lorsque les contrats
seront muets sur la question. Les tribunaux de "common law"
du Canada doivent appliquer les théories du risque de fagon

8 determiner les dro{ts et responsabilit&s des cocontractants.

: Quant au droit civil québécois, le Code Civil décrit

expressémeht -les modes d'extinction des obligations alog;

que 1esiinterprétations jurisprudentielles et doctinaleaf\
&tablissent les bases fondamentales des principes applicables
en la matidre. Les principaux probl&mes que se posent
alors sont: le moment exact du transfert de propriété des
Biens; le locus de la perte lorsqu'il y a impossibilité
d'exécution, et les &v2nements dont il faut faire la.
preuve pour invoquer avec justesse le plaidoyer de risque

ou d'impossibilité d'ex&cution.
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A COMPARATIVE STUDY OF THE EFFECTS OF CONTRACT°-
- RISK AND FRUSTRATION

(T)he legal system of every society faces
essentially the .same problems, and solves S
these problems by quite different means,

though véry often with similar results.

N

1. INTRODUCTIONJ

Eﬁery businessman ‘who concludes a contract for the
sale of goods is hopeful no problems w1ll occur which
might cause dlfflCUltles in the course of the trans-~
action. Every legal system imposes certain obllgatlons
upon the seller ano the -buyer. This ‘essay will not be \
concerned with preliminary obligations resulting from .\

the formation %f the contract, nor with the implied or

< \\‘ A

express warranties or condltlons imposed on the parties.’

Rather, the éffects of the contract when it must be

performed are the\toplcs of this work. In particular,

‘the doctrines of f sk and-frustration or impossibility

' .

of performanée/will be explored in an effort to see
how they affeqt the rights and obligations of the parties

to the contract. [This is intended to be a comparative

-

study of the Canadian common law system and the civil law

of Quebec. There will be a shor£ discussion of the law

@ "

la »
lZweigert, Konrad, and Kotz, Hein. An Introduction

to Comparative Law, -vol. I. The Pramework. Amsterdam,

North Holland Publishing Co., 1977, p. 25.

( 2
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(:} of the United States pertaining to the passing of pro-

il

perty and risk.

IX. CHOICE OF LAW

In a contract which involves a seller and buyer from

.-

two different legal jurisdictions one generally looks for

a governing law clause which expressly provides which

14

legal system will apply. Unfortunately this detail is often

overlooked, or, if provided, is expressed in terms too
\ . .
vague for the courts to construe. Generally

i

...a con-
.tract is governed by the 1aw yhlc the pafties intend -~

Lo, - to apply to their agreement or, if they %ave not formed _
? such an intention, the law with which the contract is
i moet clqsely‘connected. The law is...called the propef
: law of the contract".?

The parties are free to choose any %egal system to
i submit their contract. However, where the parties have

E
|
g ‘ failed to stipulate the governing law the courts must
; ascertain the legal system with which the contract is most

closely connected. The court must exahine all circum-
~ N
stances surrounding the contract.

The single facts to which the courts have '
attached importance are manifold. Amongst
them are: the place where the contract
has been concluded, the place where the
contract has to be performed, the language
and terminology employed by the parties,

™~

(ﬁﬁ 2Schm1tthoff Clive M. The Export Trade, 6th
- London, Stevens & Sons, Ltd.; 1975, P- 110.7

1
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the form of the documents made with res-
° pect to the transaction, the personality
.of the parties, the subject-matter of the o
contract, a submissipon to arbitration,
the situation of the| funds which are liable
for the discharge, ofr security of the .
" obligation, a connection with a3 preceding .
transaction, the effiect attributed to the
transaction by a particular legal system.

' Gen;arally’kwhere the.j contract is performed in the

- same country where it is concluded there is a presump-
tion the law of that country will prevail. Where the
.coontra\ct is to be performed in a country other than the
one wheére the contract is concluded,/the Taw presumes
in favour of the law of the place wjferp the legal obliga-
tion was formed. However, in the latter case, the -
courts have divided the law to be applie‘d into one system

of rules to }:«e applied for the formatiorr of the contract,

©

and another system of rules to be  applied relating'to
the performance of the /contract. The courts are hesitant

to "subject different incidents of the contract to

3 <

different law readily -or without good reason”.?

-

Assuming the parties to the ‘contract are located

in two different jurisdictions (Ontario-and Quebec) the

—— R
. -

question as to which law will be applied has. particular

importance when the goods are damaged or lost. If the

a

//’Sﬁc/hmitthoff, Clive M.. The English Conflict of Laws,

— 3rd '‘ed., 1954, pp. 110-111 quoted ibid., p. 112.”

- %mia., p. 110,

0
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parties indicate the law of .Ontario is the law of the .

contract, ‘The Sale of Gbods Act5

A

statute. If the law of Quebec is to be applied, the

will be the governing/

Civil Code of Quebecbwill be the governing law. The

&
parties are also free to choose the Uniform Law on the

International Sale of Goods.7 This Law applieslonly to

‘contracts for the international sale of goods unless
Ve

the parties ‘expressly agree t adng the Law. Article

I.1(a-c) defines an intermational sale as follows:

~
/‘ 3
where -tl}e/f:o/ntractunvolves the sale

zggpads/wl'fich are at the time of the
- iclusion of the contract in the
course of carriage or will be carried

a)

L -"’/ from the territory of one state to
the territory of another;
b) where the acts constituting the offer

T\

°

¥

and acceptance have been effected in
. the territories of different States;

where delivery of the goods is to be

made in the territory of a State other than
that within whose territory the acts
constituting the offer and the acceptance

have been effected. . »

e

The law of Ontario and England maintains a tenacious

c)

&

holhd on the notion of risk and property passing tg:gether

1 - =

51970 R.S.0. C-421.

6civil Code of Quebec.

s
B, . !

- |

7yniform Law on the International Sale of ‘Goods. Second
bPiplomatic Conference on the International Sale of Goods
(Corporeal Moveables). The Hague, April 2-24, 1964.

o

o




while the Uniform Commercial Code

8 and the Uniform Law on

the International Sale of Goods9

have managed to avoid

the pitfalls of the property connection.

The Civil Code of

Quebecl0 provides another interpretation, particularly to

the formation of contracts which has a definite in-

2

fluence on the effects of contracts.

In order to assess

e properly the Canadian common law position on tyé ‘risk

. of loss Or deterioration, one must examlne the*rules

[

ce 'governing the pasSsing of property.
1 ¢ \
=T ~
L III. PASSING OF PROPERTY - CANADIAN COMMON LAW
My, v

Generally, the property passes acco;dlng to the in-

s

tention of the parties wh1ch is governed by the contract.

Delivery is not necessary to pass the property unless thew

o Y

4 + parties expressly statgﬁaellvery is a condition prece-
Ua -« «
P
4 dent to the property passing. Two important results . .
\ </ - : folloh the passage of property: 1) the risk normally |

; ' pesses with the property.11 and 2) the seller is not en— ;

titled to sue for the price of the goods unless property

I

has-passed. That is, if the goods are still the seller's v g

g ‘he must mitigate his damages and if the goods have be-

comethe buyer's the sellér may sue for the price in debt.

™

7 8Uniform Commercial Code. National Conference of

R Commissioners on Uniform State Laws, 1962.
‘ . ,

o 9Supra, note 7. /fl;//
sk &’\\ 16 L. - §
‘ Sug;a, note 6. R E

113979  R.5.0. C-421, s. 21. .

o
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-. as goods identified and agreed upon at the time the con-

_tion-18, the Act provides five (5) rules

The exact moment property passes depends upon whether

the goods are specific or ascertained. The Sale of Goods

actl?

lays down a framework of presumptio'ns.rlegarding

specific goods. ‘Section 1l(m) defines specifé.e goods

tracl:«ohg“"sale is made. S‘eétj:on 18(1) provides that pro-
perty in specific goods Qi‘ll pass at such time as the

part:ués,, to the contract 1nte;1d it to be transferred. Sec-
tion 18(2) provides that one may ascertain the J.ntentlon

of the parties through the terms of the contract, the con-
duct of the patties, and the circumstances of the case.

This presumption regarding the intention of the ‘part‘ies_

is generally considered the same for a cciptract for -
unascertained goods.l3 ’ “

Where the parties have failed to indicate theixr in-
tention regarding the passing of property anfl t‘:he courts - _
are unable to :;ecertain that intentien by @applying'sec- -

1C section 19 _ e
+o0 aid the court in determining the moment when property'"
will pass. Rules 1, 2, and 3 apply to specific goods;
Rule 4 applies to sales on approval, and Rule 5 applies

X -
to unascertained goods.

12$uEra , note 5.

13At:.yah, P.S. The Sale of" Goods, 5th ed. London,
Pitman Publishing, 1975, p. 145. °
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A. Rule 1l --Where there is an unconditional
contract for the sale of specific goods
in a deliverable state, the property in
"the goods passes to the buyer when the
contract is made and it is immaterial
/ whether the time of payment or the time
" of delivery or both is postponed.

As mentioned above, specific goods means the goods iden-
tified and agreed upon at the time the contract of sale

is made. In the case Kursell v. Timber Operators and

Contractors Ltdl4 the plaintiff sold the defendent all

the trees in a forest which confdigéd to certain mea-

—surements on a particular date. The government con- /

/
7

fiscated the forest, and t?e plaintiff sued the/defen—
dent for the price claiming the goods were speéific /
enough to fall within the terms of the Act. The court
held the property in the trees had not passed to the -
defendents as the goods were not sufficiently -identified
since not all thé trees were to pass but only those con-
forming to éhe stipulated measurement. If the contract
had been for all tﬂe trees regardless of size the goods
would have been specific enough to pass proéerty in the
trees and cause the defendent ta be liable for the pr%ce
even thoubh there was no longer any property to be de-
livered. , ‘ L

Rule 19(1) speaks in terms of an unconditionai con~

tract. The major problem with the term "unconditional”

arises due to the presence of secti 12(3) of the Act

14927 1 k.B. 298.
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which denies the buyer the right to rejecﬁ‘goods if
theré is a breach of éonditiop by the seller when the
property has passed to the buyer. The buyer must treat
the breach of condition as a breach of wérranty and can
only recover damages. Therefore, to avoid this harsh
interpretation, the courts give an extraorginary de-
finition of unconditional contract in‘lé(l). The courts
have defined such a contract as one%yéich does not con-
tain a term which is a condition. S}nce all contfacts

must contain at lease one condition, this definition

=3

virtually erases the effect of‘19(l)., This~jugg¥ing
by the court can be seen in the case of 'Varley v.
EEEEE'lS That-caseinvolved the sale of a second hand
reaping maching represented as being nearly new by the
seller. It turned out to beé very old when delivered to
the buyér who, in turn, sued for resgission of the con-
tract and return of the pricé. In order to avoid the

effects of s. 12(3) the court ruled it was not an un-

-

o

4M,_/,gonditi6n51 contract for the sale of specific goods and
the propérty had not pasged. The couré ruled the con-
tract contained promissary conditions éﬁ?h as descrip-
tion and mercbantability, and the buyer was entitled to
reject the go&ds for breach of an implied condition of

description.

R

1309001 1 0. B. 513,

»
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Rule 19(1) also speaks of goods in a deli;erable
state which generally me;ns ever&thing has been done’
which the seller has undertaken prior to the Aelivery of -
the goods. It should be noted -that delivegable state
is not the same as the right to reject. That is, the

goods may .be deliverable but rejectable because of the

breach of anéthgr condition. The application of this
i ' \

rule can be seen in Jerome V. élements Motof Sales Ltd.16
The plaintiff contracted to buy a 1955 car from the de-

fendent dealer. Two cars were dealt in exchange with

a- $900. balance to be paid. The agreement had a clause
"no warranties or representations whatever are made

upon any second hand car”. The seller undertook to

make repairs to the 1955 car. The repairs were made and
the car wa; ready to be delivered. However, before
Aelivery could be made, the shop burned and the car
greatly deteriorated in value. The defendent was un-

&ble to make delivery of the car, and the plaintiff

took an action to recover the $9OQ. paid and the value of

" the two cars in trade. The court held where the seller .

has underﬁaken to carxy out_some work on goods prior to
delivery, the goods were not in a deliverable state until‘
the work was completed and notice wés given to the buyer.
The court also ruled it was immaterial that work to be

done would be trivial in nature. Therefore, the property

- 1819547 0.w.N. 245, 14 D.L.R. (2d) 745; aff'd.
[1958] O.R. 738; 15 D.L.R. (2d) 689.

- -
. —~—y
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had not passed which in turn meant the risk had not passed
to the buyer. The risk remained on the seller who:must
return the price and value of thg two cars.

The postponement of payment. or delivery is stated to
be 1mmater1al to the passxng of property. In the case of

R. v. Dllllngl7

the buyer bought goods on a layaway plan.
He paid part of the purchase price and the goods re- ,
mained in the seller's store. The buyer paid $500. of

a total of $655. and then the seller went bankrupt. The
Crown seized all of the gbods in a receivership action.

The court held the property passed at the time of the
contract of sale and not at the time :;t°for subsequent f
délivery. The goods belonged to the buyer, becausé 3
they were specific, designated goods, held for a parti- !
cular purchaser. It wou%d be interesting to see th ’

the court might have ruled if a fire had burnt down the

store and destroyed the property.

B. Rule 2 -- Where there is a contract
for the sale of specific goods and
the seller is bound to do something
to the goods for the purpose of
putting them into a deliverable state,'
the property does not pass until such
thing is done and the 'buyer has notice

As seen in Jerome v. Clements Motor Sales Ltd i the lac

of notice tb the buyer was considered crucial enough to the

7@9733 1 W.W.R. 76 (Man. Q.B.).

1BSuEra, note 16.
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céurt to prevent the property from passing. One author

has suggested the notice does not have to emanate from
the seller. That is, actual knowledge on the part of

the buyer that the thing is éone will be enough to pass
the property on proof of. such kr{owledge.l9

v

C. Rule 3 -- Where:there is a contract’
for the sale of specific goods in a .
deliverable state but the seller is '
bound to weigh, measure, test or do
, some other act or thing with reference
to the goods for the purpose of as- -
certaining the price, the property

' does not pass until such act or thing -
is done and the buyer has notice '
thereof.

Thig rule applies only to the seller and imports a con-

dition into the contract flowing from the duty of the

4

seller. This section does not apply where goods are

.
4

sold for a lump sum since the price Zﬁ the goods is al-

ready ascertained without an exact count of the goods'-.

in question.20

Since Rule 3 is referring.to an agreemeént which is
subject to the fulfillment of a condition precedent,
there is little doubt the seller, as owner, must bear -

the risk of loss if the gooas are damaged or lost un- -

¢

dess the buyer expressly agrees to accept it before the

O

condition is fulfilled. It will be seen later that assent

by thg buyer may be express or implied from his actions. .

°

. l&
19guest,  A. G., ed. Benjamin's Sale of Goods.

-.London, Sweet & Maxwell, 1974, p. 320.

S/
201pia. :
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J
‘Even with the buyer's express intent tolaccept the
risk, he is not qxpected to ‘do so unless the goods
have in some sensé been 1dent1f1ed to the contract.
~"This would prevent Fhe seller from appropriating goods
otherwise undesignated which are known to have perished,
and relying on the bu&er's aésumption of risk to justify
_ his claim for the price.?!
'D. Rule 4 i
This rule is concerpgd with specific goods delivered
to the buyer on approvai or on sale or return. The pro-
perty passes to Fhe buyer lf when he signifies approval
or acceptance 6f the goods or doe§ any act adopting the
' transaction or 2) where the buyer does not signify ap-
proval or acceptance but retains the goods, wlthout giving
notice of rejection. 1In the latter case property passes
wPere there is a time fixed for return of goods on the
expiration of;tQat time. When there is no time fixed
for return of the' goods, properfy passés on the expira-

tion of a reasonable time which is always a questlon of

fact,w Thls type gf'sale is construed prlma facie as
- A%

a bailment with an option to purchase, rather than a

salewith a right to reject. In this case, the seller

v as owner of the goods is considered to retain the fiskA

of the goods. Generally in a contract which is

2lséa1y, L.S. "Risk in the Law of Sale." 31 Cambridge
Law Journal 225, p. 241.

o

B T e T S e U A S A 0 20 S S5 s Aguiter
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considered a "hiré—purchase" the risk is transferred to
the buyer either ?&Pfeﬁsly in the éontract or by impli-
cation. In the fo;mer casé, the fact that the goods
cannot be returned intact due to é risk event does not
amount to an adoption within Rule 4.22
If the transaction is considered as a sale with a

right to reject, the contract may have the effect of
passing the property either at once or at a‘subsequent
time. The property vests in the buyer subject to a
condition subsequent. If the saie is rescinded caused
by the h;ppening of the event, the property revests in

e seller. It is usually agreed that until the failure
f the condition, the risk remains on the seller.23
If the risk is with the buyer pending the fulfillrment

or failure of the condition, rescission will be possible

only if restitutio in integrum can be made. If res-

cission is possible, the rigk is considered to revest

in the seller retroactively to the time of the'sale.z4
Genefally Rules 2-4 refer to specific instances

of conditions suspending passing of property. Section

20(1) covers any other conditions suspending the passing

of property. If the seller reserves the right of disposal

until some conditions are fulfilled, the property does
®

AN
"

221pia., p. 240.

Sttt

23gead v. Tattersale (1871] L.R. 7 Ex. 7.

24SuEra, note 21, p. 241.
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not pass. "In most cases such a conditional contract

-

will have no effect as regards risk; it will remain

with the proposed seller."?>

E. Unascertained Goods

The meaning.of unascertained goods is generally'

considered to cover three types: 1) goods to be manu-

factured or grown by the seller; 2) . purely-generic goods,
and 3) an unspecified port}on of a specified thk.zs
Section 17 of the Act provides that in a contract for
sale of unascertained goods, the property does not pass
until the goods are ascertained. This situatiqﬁ is 3
7also governed by the intention of the pafties. Thie merev :
fact that goods are ascertained does not mean property
automatically passes to the buyer. One must ask first
if there has been aﬁ ascertainment and then look for the
parties' intention per section 18 of the Act. Where the
parties express an intention there is.no problem; how-
ever, with no such express intention one has to rely on

the prima facie rule in section 19, Rule 5. This rule
}

provides when a contract is for unascertained or future }

goods the.goods must be appropriated unconditionally to

the contract. That is, the goods must be identified

’

and set aside and nothing further need be done to the

231pid., p. 240.

264, .
Atiyah, supra, note 13, 'p. 155.

’Ys
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@ogds,:This unconditional app i . e contract~
must be either by the seller with the asdent of th;~buyer
or by the buyer with the assent of the seller.‘ The assent
may be either express or implied and can come eitherx
before appropriation or after appropriation. Where there
is a conditional appropriation, the goods irrevocably
attach toethe contract but the property is reserved in

i the’seller and is not to éﬁss gntil the fulfillment of
a condition such as payment. In this latter case, it would
be considered a conﬁitioﬁél contract and the risk would
remainecwith the selier.

i) Rule-5(i), -~ Jurisprudence
(a) Unspecified Part of Specified Whole

In the ecase Aldridge v. Johnsofi’ the buyer con-

tractgdlgoxbuy 100 quarters of barle& ouf of 200 quarters
which he had inspected. The parties agreed that the
buyer was to send his own sacks into which the barley '
was to be put arnd the sacﬁs were then to be”taken to the
train station and put on the cars by the seller. The
buyé} dia not sénd enough sacks, but the seller filled
thoée sacks sent. The seller did not send the barley -
to the railway due to lack of transportation. The sell;r
went bankrupt and emptied out the sacks filled. The
court ruled that puttihg the barley into the sacks was

an unconditional appropriaticn of the goods and pro-

perty in those sacks passed tp the buyer. The court

» e

27(1857) 7 E. & B. 885; 119 E.R. 1476.

'
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implied prior assent by the buyer, because he has in-
spected and approvgd the barley in bulk and had sent
the sacks as an indication of his‘approval. The court
found an implied understanding of the parties that
filling the sacks was equal to appropriation. I‘t is
interesting to note the seller still had an obligation

to perform, that is, to take the goods to the railway

for shipment. The court held this obligation made no

L

\
difference in the passage of-the- property to the buyer.

" In the Canadian case of Zaiser ir. Jesske28 there

was a contract for 1200 bushels of wheat which was
stored in a bin with other wheat. The seller gave the

buyer the key to the bin where the wheat was stored.

~Subsequefxtly, the contract failed and the buyer sued

the seller in conversion. T}xe court held the property
did not pass, because there was no unconditional abpro—-
priation of the 1200 bushels to the contract. /Handing
over the key was not syr;lbolic of delivery of the 1200
bushels, because the bin contained more than the con-
tract amount.‘ The handing over of the key could not .
pass property uptil the ccrmtract_amount‘ was separated
from the bulk and apprdﬁariated to the contract. The .,
handing of the key was equally consistent with the in-

tention to retain the iaroperty as with passing it to

the buyer. Certainly if a risk event had occurred

28918 3 W.W.R. 757 (Sask. C.A.)

P i idnnd
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the seller would bear the lossh.

({b) General Considerations

In the case Carlos Federspiel v. Charles .L'.pwiggzg
A4 .=

The plaintiff buyer ordered tricycles to be m*éQufactufed .

by the seller (future goods). The seller manufactured
the goods, packed them in boxes with the buyer's name

and address on them. The buyer was informed and re-

b

quested shipment as soon as possible. Before the seller

i

There was no

Sy

could ship the goods he became bankrupﬂt.

e

subsequent assent so the buyer had to show previous,

assent. The court held the property had not passed to

the buyers, because the goods were not apperriated to

the contract. The court found the goods would be appro-

priated only when delivered tc the ship for carriage to

It is difficult to justify this decision when

compared to the case of Aldridge v. Johnson30.

the buyer.
It might

_be possible to distinguish the case on the grounds the

—

—__*__ buyer sent his own sacks and there was constructive

b S
delivery to the buyer when the barley was pu{: ‘into the
sacks. The seller would then become the bailee of the
goods for the buyer. This still does not ring satis—

factorily due to the seller's remaining obligation to -

29[1957) 'l Lloyd's Rep. 240.
! a
g 308\_1_2ra, note 27.
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put the barley on the railway when one of?ﬁ:}he pain rea*-

sons f holging the property haJd not passed in Carlos

F iel was the selle;'s" obligation to put the goods

n thé' ship.

(2

Carlos Federspiel is alsé important for the fivé

basic principles regarding appropriation laid down by

\ ? . e
Pearson J. The principles are:l) the mere setting asid

- ) . "

‘'of the goods by the seller is not enough for appropria-

tion for he can change his mind. The parties must have
[ 1

' -

the intention to‘irrevocably attach the goods to the con-

tract; 2) the appropriation may be made by ag‘rgemgné

.

although sometimes assent may be conferred in advance

(i.e. Aldridge v. Johnson ); 3) if the seller holds 'Eh_e

goods on behalf of the buyer it i® considered as actual, .

or constructive delivery. If the seller retains possession

14 £ -
of the goods, he does so as bailee; 4) The Sale of Goods

Act normally associates risk a{s passing with property,3l‘ . "

but where the goods remain at the seller's risk prima

. facie the property has not passed; 5) usually the appro- . I

priating act is the last thing to be done by the seller. ,‘f

If a further act is to be done by the seller that is"~

T. ptima, facie evidence that property does not pass until
such a condition is fulfilled.32 - ° =

(”} ‘ -One ‘uthor suggesté. it is very difficult to tell

- z

L(“) | ' 31970 R.5.0.- C-421, s. '21 S

e

3sipra, note 29, pp. 255-6.




B

-

- 19 -

Co. ‘o
the intention of the parties in an~export.sale and the

five presumptions in Carlos Federspiel are not appro-

priate to export sales. In an export sale, the seller

‘'may: 1) reserve the property in the goods untll‘cer—f
tain conditions are fulfilled or 2) he may not have
e, ' .

made the transfer of the property conditional. In the

a

» A . .
first instance, the property does not pass until all

the conditions are met even though there may be ‘delivery
to the buyer, hls agent, or to the carrier. This reser-

vation of property requires express stipulation in the

contract of sale. ¢ There are 2 rebutteble presumptions

in favour of a condltlonal transfer of property in

o~

The Sale of Goods Act. The first is found in sectlon

20 (2) Wthh indicates where goods are Shlpped and by

_the blll of lading the goods are deliverable to the order
of the seller or hls agent, it 1s presumed the seller re-
tains property in the goods until delivery of .the Bill

to the buyer or his agent. Secondly, where the seller

has drawn on the buyer for the purchase price and trans-

'mits the Bill of Exchange and Bill of Lading together,

’ |

Jéf Exehange, property will not pass to the buyer if

he does not honour the Bill of Exchange. He would also
have to return the Bill of Lading. (Sec. 20(3) ) 33

- ﬁ;ete the!seller fails to stipulate the passing of

4}

33 '
Schmitthoff, supra, note 2, p. 68.

i . ]

'
. a
| 'y --‘"/ B

'l 4

\“ - Q. vzl ) (o
‘ ' '

\to the buyer to secure acceptance or payment of the Bill -

i
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property is, conditional and neither 20(2) nor {3) can
be invoked,%the passiﬁg of.property will depend on the
form of the Bill of Lading and whether or not there is
delivery of thé Bill. If the seller has taken out the
Bill of Lading to the order of fhe %uyer or his agent
and delivers the Bill to the buyer or his agént, ;he in-
ference is irresistible that the seller intended to
transfer property. However, merely taking out the Bill
of Lading in the'name of . the buyer does not necessarily

reveal the seller's intention of passing the property.

Where there is no duty to deliver a Bill of Lading,

delivery to the carrier prima facie passes property to

the buyer.34 under a C.I.F. and C. & F. or F.0.B.
contract with a Bill of Lading property'passes condi-
tionally when the Bill is delivered to the buyer or his
agegt. The property reverts t6 the seller if the goods
are not in accordance with the contract.33 Finally, de-
liberate retention of the Bill of ‘Lading by the seller
may indicate an intention of the parties that property
shall not pass to the buyer on such an anticipated de-
livery'.v,?f’6

~ (c) Assent

Sometimes the court will imply subsequent assent

© 341bid., pp. 68-9

{
' 35gyei Tek Chao v. British Traders & Shippers Ltd
{1954 7 Q.B. 459, p. 487.

36Cheetﬂam & Co. Ltd v. Barrow Haematile Steel Co,
19661 1 Lloyd's Rep. 343, p. 353.
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from the mere silence of the buyer. In Pignatoro v.

Gilroz37 there was a contract for unascertained goods.

The defendent delivered 125 bags of rice out of 140 to
the plaintiff. The remaining 15 bags were located an-_-

other place. The seller wrote the buyer stating the

bags were set aside and requested ;he buyer to pick up
the goéds. Thevplaintiff buyer did ﬁothing for a month
and the bégsvwere stolen. The court held the pr&éerty
had passed on the basis of a subsequent implied assent.
If the buyer was going to object, he should have done

so promptly so as not to place upon the vendors the risk
of continued possession of the goods.

) ii) Rule 5(ii)

This rule providés the seller is deemed to have
unconditidnally appropriated goods to the contract/ﬁhen
he delivers goods to the buyer or carrier or bailee\forf
the purpose of transmission without reserving the right
of disposal. This rule is subject to secFion 17 which
states in a contract for the sale of unascertained goods,
property does not pass until the goods are ascertained.
That is, if the goods are still in bulk when delivered,
section 17 can override Rule 5(ii) of section 19 and
delay the transfer of property. An example of this can

be seen in the case of Healx v. Howlett.38 In that case

>

379191 1 K.B. 459. ' |

38[1917] 1 K.B. 337. .
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the seller put 190 boxes of fish on the train. Twenty

boxes were for the buyer, but they were not specified

at the time the goods were put onto the train. The seller
’ ;
instructed the railway officials to earmark 20 boxes

for the-buyer and the remaining boxes for 2 other con~
signees. The train was delayed and,before the buyer's
boxes were earmarked, the goods had deteriorated. The
_court held the property did not pass when the boxes were
put on the train, because there had been no separation of
"the particular boxes going to the buyer. . The property in
the fish had not passed to the buyer before the boxes
were earmarked,-therefore, the goods were still at the |
seller's risk when they deteriorated. Where an uniden-

)

tified part of a bulk is sold there can be no appro-
opriation until there is a severance of the part sold
from the reét. ‘Therefore, Rule 5{ii) is subject to goods
being ascertained under section 17. Though thére must

always be a digtinct 'separation and identification for T

pxoperty to pass, it does nbt mean risk cannot pass.

IV. DOCTRINE OF ALLOCATION OF RISK--Canadian Common Law

The Sale of Goods Ag¢t, s. 21 -- Unless other-
wise agreed, the goods remain at the seller's
risk until the property therein is transferred
to the buyer, the goods are at the buyer's rlsk
whether delivery has been made or not, but

a) where delivery has been delayed through
the fault of either the buyer or sellerx, the
goods are at the risk of the party in fault
as regards any loss that might not have
occurred but for such fault; and
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b) nothind in this section affects the duties

or liabilities of either seller or buyer as

a bailee ©f the goods of the other party.39
The notion of risk is not d%;ined in the Act, and, other
than s. 21 is mentioned in only two other sections of
the Act which will be dealt with later in the essay.
Generally, thelincidence of risk is detexrmined as a
matter of law, and, in most instanpes, ié tied to the
notion of ownership in thF goodsé A risk event is one
which affects the physical stateof the goods through
damage, destruction or deterioration. There are many
"rigsks" involved in any contract of sale. That is, the
;buyer assumes all risks as to quality and fitness ;f goods

except for those implied or express warranties.- This

doctrine of caveat emptor has nothing to do with "the

risk" which is spoken of in the statute. One must infer
that "the risk" in the statute is the risk that, without

any fault on the part of the seller or buyer, the goods

may perish or be lost or damaged. The central notion of

"the risk“!is loss and inciaentally of damage or deter;o-
ration resulting in partial 1oss.40,

‘ The conseguencés of a risk event involves the li-
ability to pay the price and the price only.‘ Any other

obligations such as damages for non-delivery or non-

acceptance will depend on whether or not the contract has
e \

391970 R.5.0..C-421, s. 21.

40Sealy, supra, note 21, pp. 226-7.

4
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(:) been frustrated. Consequential losses may only be re-
covered when a damage action is brought and only then
when the damages are not too remote and also within the

reasonable contemplation of the parties.41 v

s Where the buyer accepts the risk he must pay the
o price even though the goods may have been wholly or par-
tially lost or damaged. If the payment of the price is

conditional on the delivery of the goods, the buyer is

assumed to have waived his$ right to require delivery when

the goods are lost.’ The buyer does not assume an -abso-

s -

lute obligation to pay the price; he can reject damaged
goods as a breach of condition whether it involves an -
implied condition of merchantability or late deliyery.4%b
1 ’ Where theArisk is on the seller, the bufer need not
pay the price if the goods are lost.and the seller may

’ be in bre;ch of‘the contract'for failing to deliver.
Where the property has passeF to the buyer, but the riak
remains with the séller and the goods are destroyed be-

fore the contract is fulfilled; the buyer can recover any

‘amount already paid. The courts usually interpret the

A
13

property as having passed defeasibly. Therefore, when

the risk event occurs, the property revests in the seller.43

As mentioned above, risk of accidental loss passes

Lol

prima facie when property passes. This allocation of risk
ke

O ' 4lgadley v. Baxendale (1854) 9 Ex. 341.
42Sealy, supra, note 21, pp. 237-8.
431pid., p. 239.

AN
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can be seen in the maxim res perit domino which indi-

cates when a thing is destroyed, the loss is to the
owner. This adoption by common law Canada from the
civil law system can be seen in the Quebeé"caSe Mechutan

44 This was a contract for

Fur v. Carl Druker Furs Inc.
the sale of furs to be shibped from New York tg Montreal.
The furs were stolen in transit. The court held that
once a sale‘is complete and the seller has no further
obligations, the risk.pasges to the buyer even if the
goods are not delivered into his possession.

There are thr?e exceptions to the rule fisk passes
Qith property: 1) where there is an express contrary
intention that risk and property are to pass together;
é) where the goods are unascertained, but part of a
specified bulk, and 3) where the goods involVed in the - §
contract are intended for export. In the Ontario case

45 the buyer bought 4000 bus- °

hels of wheat which~were stored in a warehouse holding
20,000 bushels. The buyer received a delivery order
which gave him the right tq}iymediate delivery oOf the
wheat as he wishéd. After 1600 bushels were delivered
fire damaged the rest of the wheat located in the ware-
ﬁousem1 This damaged wheat was sold as Saivage, and the

buyer sued the seller for conversion. The court held

449952_1 C.S. (Que. S.C.)

45(1913) 29 0.L.R. 229 (Ort. C.A.) - 4
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the property had passed oﬂée the goods were in the hands
of the bailee and the seller no 1ongér had had any con-
trol over those goods. The court found an attornment by
'the bailee when he accepteé the délivery order. The
court also held that even if the property had notdpassed,
the risk had passed, so ‘the Suyer could sue in conversign. °
With due respect, it seems a mistake to allow the buyer |
to suelthe seller. The buyer should have sued his bailee

, and, as he bore the risk, he could not sue the seller

for failure té deliver. (

Perhaps an easier case to understand and reconcile

is Sterns Ltd v. Vickers Ltd%6. The defendent sold 120,000

gallons of spixit which was part of a total quantity of
200,000 gallons in a storage tank belonging to a third
party. The plaintiffs obtained a delivery order which
the third party accepted, but the plaintiffs decided to
leave the spirit in the tank for the time being for their
own convenience. The spirit deteriorated in quality be-
tween the time of saleﬁand the time the plaintiffs even-
/‘“’ tually took delivery of the 120,000 gallons. The buyer
sued the seller,claiming the property ana,therefore,the
risk hed not passed. The court held the seller not liable.
The buyer had acquired an undivided share of a larger
»

\ °
bulk, insurable by the buyer, and carrigd with it the
&

risk of deterioration. The seller's obligations were

469231 1 x.B. 78 (C.A.)
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discharged once the bailee undertook to deliver the con-

tract quantity out of the bulk to the purchaser. "The
seller has no more control once this happens. The accep-

tance of the delivery warrant was regarded as a crucial

factor since it was this which gave the buyer an imme<

diate right to possession. This last point is considered

the distinguishing feature between Sterns and Healy v.
47

Howlett '. That case held that the risk in 20 boxes of

fish, where were dispatched.to the buyer as part of a
total of 190 boxes, none of which had been earmarked for
him, was still on the'sellér. The railway in that case
did not inform the buyer they”wére holding goods for him.

The seller still had sufficient interest to stop delivery.

If the delivery order had been assented to by the rail-

way, one might be able to argue risk had passed.

Though not specifically mentioned in The Sale of Goods

Act, the passage of risk and transfer of property are
regularly separated in export trade law. The statutory
presumption is displaced by the parties. In the .absence

of special arrangéments, risk generally passes when the,

-goods leave the custody of the seller. In a contract ex

works and f.o.t. the risk passes when goods are delivered

to the buyer or his agent or to the railway. 1In a f.a.s.

contract, risk passes when goods are placed along-side the

ship. In f.o.b. and c.i.f. contracts, risk passes when

PR

- *

47Sugra, note 36.
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the goods are delivered over the ship's rail. The c.i.f.

buyer must pay the price and accept shipping documente
48

even when he knows goods have been lost in transit. .

It is important to distinguish between the risk of
accidental loss and the risk of deterioration of goods
in transit. Section 32 of the Act applies to destination
contracts, and, as a result of this section, the whole
risk does not pass to the buyer. the section appoftions
risk as follows:

i) Buyer's risk: deterioration in the

goods necessarily incident to the course

of transit, even though the seller agrees

to deliver at his own risk.

ii) Seller's risk: All risks over and

above those borne by the buyer. That is,

he is liable for extraordinary deteriora-

tion which does not flow from a defect

in the goods.

The general rule is: upon delivery of the goods
to a carrier the whole of the risk passes to the buyer.
The statute in s. 32 distinguishes risk of accidental
loss and risk of deterioration, but this applies only

to destination contracts. The case of Mash and Murrell v.

Emmanuel49 has introduced‘this distinction into the

‘common law, and it applies to any f.o.b. or ¢.i.f. dis- _

patch contract for perishable goods with implied conditions
of merchantable quality. The seller's risk is that the
goods not suffer any hécessary or inevitable deterioration

during the transit so as to render them unmerchantable.

485chmitthoff, supra, note 2, pp. 69-70.

47G961] 1 W.L.R. 862.
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If any géods would-have deteriorated then the seller

is not liable. However, %f a particular parcel is de-
fective then the seller is liable. The buyerfs risk

is that the goods not suffer any extraordinary deterio--
ration due to abnormal condition. That is, the deterio-

ration does not flow from a defect in the 'goods.

The effect of Mash & Murrell depends hpon the extent

of the seller's obligation to deliver merchanctable goods.

If all goods of the general contract description must

'necessarily deteriorate in transit, the undertaking as

to merchantability will not extend to the duration of the

transit. Mash & Murrell obviousl?féonflicts with s. 32,

but one might restrict s. 32 by saying it only applies

3

to destination contracts. Section 32 goes farther than

A
Mash & Murrell when it throws extraordinary deterioration

on the seller and,dfainary and necessary risk. The
seller's attorney should be aware of this extra respon-

sibility and avoid any contract which calls for delivery '

at destination. !/,$>

Yo

Though the coufts generally accept the notion of _

3

the separation of property and risk in c.i.f. and f.o.b.

contracts,}}t is interesting to note how far the courts

will go to avoid such & separation when equity is de-
.5 j

manded. In The Julia 0 a contract for the sale of a

/
quantity of rye was expressed to be on c.i-f. terms,

wa®

AN

- 5o [1949) a.c. 293.
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but also provided for delivery at Antwerp. The bﬁyer
had paid against a delivery order when Antwerp became

an enemy port and delivery'in terms of the contract was

o

‘no longer possible. The delivery order did not pass
property or possession since the quantity was part of

a larger'bulk and therefore Ao appropriation could be
made until delivery. On the authorities, it was-arguable
to assume the risk had passed. However, the court chose
to focus on the qguestion as to whether or not there was

a total failure of consideration based on the nature of
the seller's obligation. Tﬁa&/is, whether the bhyers
paid)for documents as representing goods or for delivery
of the goods themselves. The court held on the true con-
struction, the contract was an "afrival" contract and

not ¢.i.f.- The buyers succeedéd'bécause neither the pro-

perty nor the risk had passed. The sellers were considered

to have shipped the goads wholly at their own risk

V. COMMON LAW ﬁiSK AND FRUSTRATION DISTINGUISHED
Risk affects the physical state of the goods such “
as damage, qést;uction, and detefioration. Theft or
government intervention does not affect the state of
- the" goods and, therefoge, is not a risk event. The(ﬁ?c—
trine of risk determines who pays the price and is only
invoked when the loss or damage is accidental and with-
out fault of either party. When frustration is esta-

blished the whole contract is discharged and there is no

e
b

® . [
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_ determine whether

VI.~ ALLOCATION OF RISK -~ UNITED STATES AND INTERNATIONAL

Act5) one author discussed the passing of risk as a bhange

from the traditional common law approach: . .

wThe Americans have adopted the above policy and have man— ~

right to damages. If the frustrating event affects the .

physical state of the goods, at the very least there is

LN

a risk event. 1In this case,

use the doctrine of risk to

the price is’'payable and then ask if

it was also a frustrating event. It is important to

know the moment in time when the contract is considered

frustrated, because gonly obligations which arise:after

the frustrating event are abolished.

I3

In.discussing the Uniform Laws on International Salessr

*

.the prov151ons governing the passing of
Kr.lsk are ‘a refreshing departure from the
concentration on the passage of property ! ;
in the Sale of Goods Act. The basic rule
is that the risk is to pass to the buyer
= upon delivery of the goods. Delivery
- consists in the handing over of goods
which conform with the contract and where
the contract involves carriage of the
gocds and no other place for delivery
has been agreed upon, delivery shall be
“ "effected by handing over the goods to the
carrier for transmission to the buyer.
.»».based on the ‘sensible .consideration
that the person 4dn possession'is in the
best p031t10n to guard and to insure the

gocds.5

-

aged to codify-the great body of commercial laws into a

practical and equitable approach to the law of sale. The

1

51Sugra, note 7.

52Fe1tham, J. D "Unlform Laws on Internatlonal Sales
fct 1967." ° 30 Mod. L Rev. 670, p. 675

A
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(i) policy concerning risk is to é&?ce the loss upon the .
- ¢ wioo| .
,one most likely to have insured.against it and most

likely to take precautionsnto protect against loss.s? \\‘ (

Who had title to the goods at the time of the loss is

<t A PP g o o e o

\ ‘no longer ghe governing factor in American law. )

3
-

The main sections governing the apporticnment of

‘ . risk are sections 2+-509 and 2-510 of the Uniform Commer-
o - 54 - . -

p - clal Code. It should be noted that the parties are i

£ ] G * N . - ‘ -

free?tq establish risk in any manner they wish, thus” )

avoiding the mechanism of the Code.

bt~

-

"o Section 2-509 divides sales contracts into three

> 3

LTl 8wl g

categories: 1) where the contract requires or authorizes

° 4 2

E /' the seller to ship the.goods by carrier. This section is

' 3 - l -
, further divided, into 2aseftlons: ‘a) shipment contract

which does not/;require the seller :‘t\o" deliver the goods

|

| ﬂ

f at a particular destination, the risk of loss.passes
] : L
!

/ to the buyer when the goods are duly delivered t6 the

J carrier; b) destination contract which requires delivery -

———

at a particular destination and the goods are there duly
tendéred while in the possessibn of the carriexr, the risk
of loss passes to the buyer when the goods are tendered

S to enable the buyer to take delivery. 2) Where the goods

f . .
! are held by a bailee to be delivered without being moved,

3 - -
the rigk QEuJ%§§ ﬁhsses to the buyer when the bailee
- 53 N O\/ ' ‘
1

(f} 53White, James J. and Summers, Robert S. Handbook on
the Law Under the Uniform Commerical Code. St. Paul, 1972, p. 138.
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<:} LY acknowledges the buyer's right to possession; and 3)
J.‘: k) .

residuary rules a) if the seller is a merchant, the risk
-] & .

///' of loss passes to the buyer on his receipt of the goods

T (physical possession) and b) if the seller is not a

4]

:1\;" :

merchant the risk passes to .the buyer on tender of de-

o

’1ivery.55° In effect, these rules governihg allocation

of risk have codified the‘rules regarding the separation
o of risk and property in common law Canadﬂ, It appears to

be an approach which isjvery desirable Aijgne could .

hope that our various Law Reform Commissions might take

notice of the 'fealities. - ’
: Section 2-510 provides for the effect of a breach by:

N the seller and buyer on the risk of loss. Generally,

g - where either party is in breach, the risk of“loss re-

o v

mainé.on.that“party. For examplé, the risk does not
pass to the buyer until either the -buyexr accepts the non-

conforming goods or the seller cures the nonconformity.

— -

VII. PASSING OF. PROPERTY -- QUEBEC CIVIL IAW

In order to maintain the symetry of the essay, the
transfer of ownership in Quebec éivil(}aw will be dis-

i

cussed at this“timé. It should be noted that the theory

of risk in Quebec is inextricably tied to impossibility

L]

of performance. As noted in chapter V, risk and

frustration in common law are not necessarily wed wnich

. J
4 Q

[

SSSuéga, note 53, pp. 140-146.

%
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Al . . i ;
Q ‘explains the discussion of passing of property and risk

« ’

before any discussion of the doctrine of frustration.
The foundation an& doctrine of impossibility of éerfor-—
mance will be discussed in detail in a.later cha;;ter.

* Just as in common law, the- exact moment property
pa}ssés depends on whethex the goods are "certain and de-
terminate"” or "uncertain and indeterminate”. The Civil

Code provides a corollary to sec. 18 of The Sale of Goods

Act in arxt. 24C.c. by indicating the kinds of obligations

A

which arise by contract. It is essential to determine

the intention of the parties beforé one can effect a
Jd B
transfer of ownership. The content of the obligation is

]
sought in the "meet%ng @@he minds" between the parties.
If the exact content of the contract is not readily / ’
. ’ ‘
discoverable one must turn to doctrine and the Civil

Code to estaphlish that content. Article 24C.c. indicates

o
»

"that a contract can give rise to two kinds of obliga-
q . ¢
tions. First would be the express obligations of the
- 1
contract. That is, the contrac$ is the law between the

- parties who can freely adjust their contractual rela-.
\\‘ tion to their best legitimate interests, so long as they
B 56

—

do not offend public-policy or good _morals. In
addition, there are certain implicit débligations in' a
contract which allow the courts to fill the silence of

the parties when they are forgetful or neglect to

o

- 65rt. 13C.c.

wr
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indicate the number or extent of the obligations they

want to assume. It is thus for the courts to articulate

a

the contracttial relationship and to insert the obliga-
. . (
tions.which arise "acgording to its nature, and by
\3 i
equity, usage or theglaw:. -"..37 58 ‘

-

Thus, the intention of the partiés as to when the
transfer of ownershlp will occur is to be given first '

. priority by- the courts regardless of general ‘principles

°
-

enunciated in the law. As an example, ordinarily ,;in

a contract ft;r the sale of a specific lot of mercflan-

dise at so much per unit, property and risk will pass

to the buyer when the coni:ract is made, /but the courts
v owill éive effect to the clear expressiom~of a cbntrary

. T 59 ., 60 .
intention. In Logan v. Le Mesurier ~, a Quebec case

decided before the Civil Co<5,<,/ Lord Brougham indicated

the common ground shared By civil and commoa law systems

- concernlng intention:

The question must always be, what was the
intention of the/parties jn this respect;
and that is, of/course, to be collected
from the terms of the contract. If those
terms do not show an intention of imme-
diately passing the property until some-
thing. is done by the seller, before delivery

Z °'art. 24c.c. A

58crépeau, Paul—-André. "Le contenu obllgatlonnel
~d'un contrat.” (1965) 43 C.B.R. 1, pp. 2-6. .

59.epain, Gerald E. "The Transfer of Property and
Risk in the Sale of Fungibles." 1 McGill L.J. 237, p. 252.

60(184’7) 6 Moore P.C. 116.

[y
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. (:} of possession, then the sale cannot be
deemed perfected, and the propertg does
not pass until the thing is done.

Once the contractual obligations are established,

it is helpful to discuss the intensity of each of these

, \
obligations to determine if each party has fulfilled

his le{gations. There are three levels of intensity

in Quebec law and doctrine known as 1) an obligation

‘s ! . . :
of diligence; 2) an obligation of result, and 3) an

N G rarrie w\u

obligation of warranty.62 The obligation of diligence

is one where the.debtor need not obtain a determined ‘
result, but should act in the rea:sonable manner that
a "bon pé&re de famille" would use in the hope that a
desiréd result will be achieved.®3 Thus, it follows,

if the debtor of an obligation to deliver a thing is

v

one qf cfiligénce and, despite all reasonable .care, the
thing has been destroyed, he may be relieved, of any
furfher obligation. The obligation of result is one
where a deflnlte end must be achJ.eved or the debtor will
be held llable for damages unless he can exonerate him-
self by proving "cas fortuit". The obligation of
warranty is one where the end is absolutely guaranteed

. and the debtor cannot exculpate himself at all.®4

Sy

62crépeau, supra, note 58, p. 29.°
631bid., p. 34.

$41pid., pp, 35-36.
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+ * A. "Certain and Determinate"

The giﬁil Code provides general rules regarding the
tranifer of ownership.~ The transfer of risk in the law
of sale in Quebec takes place, in the absence of agree~
ment or usage to the coﬁffzgi, at_the same time as the
transfer of OwnerShip-65 Therefope, it }s necessary to
determine exactly when ownership is transferred in order
to'fix the locus of the loss when a supervening event
occurs.

The aliengtion of a thing certain and determinate

makes the purchaser owner of it by the consent of the paf;

[ -‘ : H ] . 6 . » 5
ties, without the necessity of dellvery.6 In addition,

sale is perfected by cpnsent:alone'of the parties, al-~
though the thing sold is not then, delivered.%7 fThese
Ewo'principles embodied in the gigil_gggg_p;ovide a
grounds for compafison to sec. 19, rule 1 of The Sale

of Goods Act. That is, where the goods are identified

and agreed upon at the time the contract of sale is made,

ownership passes at that moment.

\

In the case Mechutan Fur v. Caﬁl Druker Furs some

furs were stolen in transit from New York to Montreal.

In discussing who should bear the loss of the furé, the

-

.
“

FsLeDain, supra, note 59, p. 239,

665r¢. 1025C.c. - h —

67art. 1472C.c. .

e
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question of ownership was é&ed to the theory of risks.
’

of the court:

- 38 =~

The effect of such a transfer can be seen in the words
13

Considérant que la vente est compl&te par

le consentement des parties et gqu'au

moment de la perte de la’chose, la compagnie
défenderesse &tait propriétaire des peaux

de vison en guestion et gque, dans les
circonstances, l'axiome res perit domino
doit recevoir toute son application...68 \

B. Sales on Condition \\\
The suspensive conditional sale ‘has the effect of
retarding the transfer of ownership until the arrival of

the corfdit'ion.69

Art. 1087C.c. requéres the debtor to
deliver once the condition is’realized unless the& object
has been destroyed since the moment of the contract.
Consequently, some authors70 argue the seller, remaining
owner, assumes the risks of the thing. That is, other
than losing the object of the obligation he is depfived
from the right to demand“£he price from the buyer.

Article 1475C.c. provid%s that the sale of a thing

on trial is presumed to be made under a suspensive con-

dition. Consequently, if the loss occurs after the thing -

is "sold" and is in the hands of the eventual buyer,

it is the owner-seller who must bear the loss. This

{ .

8967 c.s. 429, p. 431.

69Jacoby, paniél. *Les“risques dans la vente: de
la loi romaine 3 la loi de la protection du consommateur."
(1972) 18 McGill L.J. 343, p. 354.

70Faribault, tome VIII bis, no: 87 in Jacoby, ibid. ;
' A
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"harsh interpretation was not always equitable.

The court denied the buyer's argument and rendered

interpretation of 1475C.c. can be seen in the case

Laurin v. Ginn:
o .

...L'appelant avait un délai raisonnable
pour examiner lesdits timbres, et faire
connalitre 3 1'intim&, sa décision guant
d leur achat...c'est pendant ce dé€lai
raisonnable gue ce vol avec effraction
eut lieu...l'appelant n'est pas en faute;
...dans les circonstances, la perte
lesdits timbres doit &tre supportée par
1'intim&, resté prepriétaire d'iceux,
et non par l'appelant. 71 -

»

o

The decision that the seller, as long as he remained

2

owner, supported the loss was accepted -in Quebéc juris-
prudence and doctrine until 1957. At that time the

o
courts realized there must be a reglization that such a

. 2
Letourneau v. Lallberté7 involved a sale of a

a

mechanical saw with a reservation of ownership in favour
of the seller until full payment of the ;;rice. Afterxr
the buyer was given possession the saw was stolen, and
the seller claimed the price of the sale.” The buy;er,

on the basis of strong judicial authority,“ argued owner-

ship had not passed and, therefore, neither‘had the risk.

judgment on behalf of the seller. It is important to
note the reasons for judgmerit as they have had and will
continue to have a great deal of influence on sales

where the seller reserves the title j a thing but gives

possession to the buyer.

<

71(1908) 14 R.L. n.s. 439.

7fi957] c.s. 4zs. L
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pratique, ce soit lui e maitre, le’ ven-
deur conserve encore/le titre dé propriété .
dans la chose. Mais\ce titre, it s'est

deur de faire le moindre geste quelconque .
(a.1085 C.c.) ’

A la lumidre de ces principes, je me
vois forc& de conclure contre le défendeur.
Au moment ol la scie fut, volée entre les
mains de défendeur, le demandeur.avait
exécuté absolument toutes ses obligations
en vertu du contrat de vente. Il est
donc impossible de dire que le contrat
s'est trouvé frustré & raison de l'inaccom-
plissement, par le demandeur, de 1'un gquel-
conque de ses engagements...Aprés la
Jivraison de la scie par le demandeur au
défendeur, il n'y a plus que le défendeur
qui, des deux, ait encore une obligation
a accomplir, celle de payer le prix. De :
plus, le défendeur a la possession, la £
garde, la maltrise, 1l'usage et la ;
jouissance de la scie et il doit en prendre ]
le soin d'un homme raisonnablement prudent. )
... (Le défendeur) est le seul des deux ¢
contractants a qui il reste 3 exécuter ° oo
une obligation en vertu du contrat. Il
a eu la possession physique de la scie 73
et. c'est lui qui l'a expos&e au danger...

The above judgment was recognized and reinforced ir

the: 1958 decision Latreille v. Isabe174- The defendent

had promised to sell a house to the plaintiff for $4500
payable by a initial downpayment of $450. and monthly
payments of $40. The seller reserved the transfer of a

owhership until one-half of the price was paid. The .

1pid., p. 431.

74(195¢) B.R. 431.
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buyer took immediate possession of the house. When the

" house was destroyed by fire before ownership was trans-

ferred, the buyer demanded the resolution of ‘the agree-
ment and the reimbursement of the initial deposit. Of
course, he argued the loss must be supported by the

seller-owner, that is, res perit domino. The court

dismissed the plaintiff's action. In Superior Court

the problem was considered under the existing’theorf

. . » . 2
of risks. The question was posed in another manner in-
- /

the Appeal Court level. This will be discusséd in the

chapter on the theory of risks.

@

In common law this type of sale is known as "hire~

purchase”, and the risk is transferred to the buyerp
either expressly in the contract or by implication.
Ownership, however, remains in the hands of the seller
until the condition for transfer (i.e. full payment of
the price) is fulfilled. In sales other than "hire-
purchase” where the seller reserves the right of dié-
posal until some conditions are fulfilled, neither the

property nor the risk will pass.75, !

C. Sales "En Bloc"

E

This section refers to fungible goods (or in com-

1

mon law, purely generic goods) which are mainly primary

products and foodstuffs. A sale "en bloc" is considered -

a sale of a specific lot of goods sold for a lump sum,

6 75SuEra, note 25. .

-




% - 42—

/ oy
- -

X

f//i:} and the problem of ownership and risk is‘quite simple.
g The guantity (or general indication of quantity) and the
price are established at the moment of the_contract,

T and, thereféore, as per 1025C.c. and 1472C.c. the trans-

t

fer of ownership occurs at the moment of ?he contract.

D. "Uncertain and Indeterminate"

The meaning of uncertain and indeterminate goods
is generally considered to cover alignation of things
determined as to kind ané sales by weight, number or
measﬁre. The problem arises where there is a sale of
a specific lot of goods, not for a lump sum but for a
price which is estimated at so much per unit. It has
the attributes of a salelﬁ;n bloc" but it is necessary
to weigh, or measure to ascertain thevtotal price and
to determine the thing s01d.7® 1f a thing is uncertain _
or indéterminate, the creditor does not become owner of
the thing until it is certain qQr determinate and he
has been legally notified that it is so.’7 In additidn,
the sale is not perfect until the thihg has been
L weiqhed, counted or measured.78

In the sale of a thing determined as to kind, the

trgnsfer of ownership and, by consequence, the iisk, is

suspended until the specification of the alienated

76Le Dain, supra, note 59, p. 238. ,.

(:) 77art. 1026C.c. .

78art. 1474C.c.
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‘(:! _object. The object must be individualized and the buyer \K\ 1
‘ . e .79 . ~_ 1
must receive notification of this.’”. Just as in common
/
law, the goods must be identified and set aside. The
civil law does not necessarily require assent on the

o~
; part of the buyer. That is, so long as the seller can

prove the buyer has had actual knowledge of the appro-
priatibon to the contract, it is‘unimportant how he ob-
: tained such knowledge or whether he assented.80
) ' - Until 1923 judiéial opinion concerning a .sale’of /

a specific lot of goods, nét for a iump sum was that the
sale\did not transfer ownership until the goods héd . g
beén weighed, counted or measured and the total price
ascertainecl.él The leading Quebec case Cohen v. Bonnier®5?
‘ held that ownership had passed in a specific lot of

scrap iron sold at a set price per ton even though the
‘iron still had to be weighed to determine the total

price. The major thrust of the argument ;as the dif-
ficulty of reconciiing the interpretation of art. 1474C.c.,
which was allegedly based on Pothier’s definition of

sale "en bloc", with art. 1025C.c. Pothier's definition

treats the sale of a specific lot of merchandise at so

~

79Jacoby, supra; note 69, p. 353.
801 Dain, supra, note 59, p. 255.
8lgyrley v. Gumach (1919) 25 R.L: n.s. 432.

O ' 82(1924] 4 C.B.R. 352; 36 Que. K.B. 1.
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much per unit as a gale by measure and not a sale "en
bloc*.83 The majority in Cohen concluded that the
Quebec codifiers did not necessarily épply Pothier’s
definition to art.' 1474C.c. as there was considerable
confusion at that time (i.e. 1866) in France on the

same questidn. ?he majoriéy‘concluded that 1474C.c.
contains, for tﬁe#case of‘sale, a qualiﬁicatiou of the
general principlé enunciated in 1025C.c. Thatnis,

1474 C.c. is concerned not merely with the determination
of the thing sold but with the "perfection" of the sale
and the sale of a thing uncerta{h or indeterminate, is
not exactly synonymous with a sale by weight, numper

or measure.84 Therefore, the court found that the iron
was sufficiently individualized to'be a séle "en bloc" -
which had the effect of transferring ownership ;t the
time of the contract. The weighing, measuring and
counting were not necessary to depermine the merchandise
sold but were necessary only for the.calculation of

the price, the elements of which were defined in the
contract. This decision was affirmed and acce¥ted into

Quebec jurisprudence by several successive judgments.*

At common law where there "is a contract for the

831 Dain, éubra, note 59, p. 240.
841pid., pp. 240-5. s o

85rardiff v. Fortier (19461 Que. K.B./ 356.,
Re  Beaudoin (19531 Que. S.C. 156. /

. Y .
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sale of specific goods in a deliverable state, but i
. ] u i X .
where the seller is bound to weigh, meaere,;fﬁest or

do some other act or thing with reference to the goods 2

for purpose of ascertaining the price"t'36 the pfesump-— : ,

" . tion is the ’parties do not intend the property to pass

until the thing is done.\\ The presumpti¢n in Quebec

o

law is that owhership and\‘ risk are to pass when-the

13
\

- contract is made.

o
\

. - \ °
Ownership in goods sold by weight, number, or mea-

sure and not "en bloc”" will pass according to the terms '
I ' - ' '
of a particular contract including implied terms of

commercial usage. -Where there is no express’ agreement
\ or commercial usage, the civil law, in theory, re-

! quires the goods to be made certain and determinate.in

« \the presence of the buyer and seller or their repre-.

-

‘é\entl:ativesw Practically, the selection is made by the

seller who notifies the buyer of such a selection. Upon

5

such notificationh, property and risk pass. This does

'not in any way deny the buyer his recourses if the

materials are not of contract description or ciuality.m

In the common law, it is recognized there is a
e
separation between ownership and risk in export con--

tracts. Risk is considered to pass at the moment of

0
©

v

861970 R.S.0. C-421, s. 19(3)

8"Lel)ain,,su}gra, note 59, ;Sp; 254-5. . < e

e

h
s
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shlpTent and ownershlp passes ‘at a later date when the
proper papers are forwarded to the buyer or his agent.

In Quebec, the carrier in fé).b. or c.i.f. contracts is

[y

considered  to be the buyer's égent to receive the .
notice required by 1026C.c.88 Therefore, in civil law
ownership and risk will pass together at the time of

shipment by operation alone of the Civil Code. In

R

‘Quebec the transfer of ownershlp is not suspended by -
the mere fact the seller has’madebthe Bill of Lading

in his or his agent's name to assure payment before the
goods are released to the buyer. It does not create a

presumption that tha rlght of disposal has been reserved,

whereas at common 1aw such a presumption is ra:.sed.89

[} e
u,’

VIII. THEORY OF RISKS =- QUEBEC CIVIL LAW

The common law speaks of "risk" in connection with

il

the physical state of goodﬁ,kand the doctrine of risk is
applied to determine who will pea} the loss or, damage

when neither party israt fault. As seen, the risk event
. R
is not neceésarily one which frustrates or extingquishes
the obligations of the parties. The notion of the theory
~

0 -
of risks in Quebec is essentially the effects

< ” )

«

BBF A. Rodden & CO.Ltd, Ross, es-qualité€ v. Cohn '
Hall Marx Co. and Bryce Terminal Warehousing Co. Ltd.:

i (1§29) 16 Que. K.B. 42. —

“f 89LeDain, sugra, note 59, pp. 255-6.
-* Vipond v. Montefusco(1917) 26 Que. K.B..490.
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upon the co-contracting party of the rules of suﬁer-
vening iméossibility and the doctrinal attempts to ex-
plain these éffects.90 This notion is perhaps best

stated in the words of Mignault:

.».une convention synallagmatique, nous

supposons un obligation corrélatiiﬁ'a

l'obligation de livrer, c'est alofs que

se présente la questlen des risques, c'’ ést-~
" » a-dire celle savoir si, quand l'oblioca=
tion de livrer la chose est &teinte par
la perte de cette chose, l'obligation ‘
corrélative est &galément &teinte, ou si . .
au contraire, elle continue d'exister.91

In synallagmatic‘contracts the theory of risks is

applied to dlscover who will bear the risk of the loss

resulting from the 1mp0551b1i1ty for the debtor through
/

an irresistible force Q% fortultops event to berform

his part of the bargaln. Sometimes, inexecution of

¢

contractual obligations is 1mputable to the debtor-‘
therefore the rules of contractual responsibility apply.
This essay, howeverv,ls concerned“w1th thé case where “_

inexecution results' from a "cas fortuit" or "force

o

ﬁajeure", and its implications o) requiring (or not

requiring) performance of obligations of debtor and

1

creditor. -

"With respect to the debtor, in a synallagmatic
~— N =
contract, the Civil Code provides that where there is

g-68:311, Joel I. "The Theory of Ri/sks in Quebeec
Law of Contract and Quasx-Contract. Montreal McGlll

Essay, 1964, P- 15.

£

\
gluignault . 'Le droit civil canadian, tome V, ) .
Montréal, C. Théoret, 1901, p. 402, in Bell, ibid. ,

o
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//:;ff/gﬁ/the contract from the risk of.the.thing. As
._wmentioned above, there are manyv”risks" involved in any

- 48 -

a "cas fortuit" or "force majeure” the debtor is exon-
erated from responsibility; therefore his contractual

.obligation is extinguished, and he is not liable to

compensate the loss.gg As a result, one must ask if

the creditor-of the party failing to execute because
of a "cas fortuit", still must execute his reciprocal

H

obligatioh.93 There are two solutions possible: 1)
o g
'*-G‘Ai‘

the creditor should bear the risk of the loss of the
coritract, because ﬁhé inexecution is NOT the fault of

the débtpr} and the debtor should be abie to claim the
execution of the corollary obligation; 2) the debtor
shoulddﬁéar the risk of the loss of the contract, be-
cause since the debtor CANNOT execute his obligatioﬁ, N
.it is therefore equitable that the:céeditor sﬁould NOT
'hagﬁ;io execute his corollary*obligation.’ The civil-

‘iaﬁ deals with this problem under two headings:
~

Eériéulum contractus: the risk of the. (bilateral)

contract and periculum rei: risk of property (thing)

transfer.

A. Risk of the Contract ' ) ,

. The common -law does .not clearl§ distinguish the

]

z -
s

wd,
xS

92prts. 1200 & 1202C.c. .

. 93Note that @n synallagmatic contracts, because
obligations are reciprocal, each party is both creditor

and debtor. : T
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.- ture. Though the Civil Code does not expressly pro-
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in connection with the sale of goods. In Quebec cixil

9

law there is a clear distinction. Risk in an or

, , . Ie
bilateral contract is governed by the general principlq

res perit debitori following the French example. Where

the debtor of aﬁ obligation to do is incapable of ex-

ecuting his undertaking following a "cas fortuit” or

."force majeure" he may not demand the execution of the , Vo3
correlative obligation of his co—contract:;mt.94 This
"cas fortuit" or "force majeure" automatically ex-
tinguishes not only'the debtor's obligafion but also
the creditor's obligatign. The extinctionnapplies to
the paét (i.e. retroactive effect) as well as the fu-

i

vide the rule res perit debéitori the concept can be

found in particular applications of the Code. Article

1686C.c. speaks of a contract of enterprise where the
workman furnishes the work and materials for the pur-
pose of producing.a finished product. If the thiné is
destroyed before completion he cannot recover wages for

time‘spent. In addition 1202C.c. appears to embody the

rule res perit debitori when it speaks of both parties

being liberated from the contract. The creditor is

S

94Baudouin, Jean-Louis. Les obligations, traité&

8lémentaire de droit civil, MontrZal, Université de
Montréal, 1970, p. 120 : .
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only bound under 1202C.c. to pay for any benefit actually
received. The auihors and jurisprudence are not in'agree-
ment when it comes to the underlying foundation of this

principle res perit debitori. Some try to explain it

on the theory of cause; others on the interdependence of

the obligations, and still others on the'presumed in-
tention of the parties. “

i) Theory of Cause

984C.c. requires four essential elements to a valid
contract. The fourth essential element is a "lawful cause
or consideration”. 989C.c. states that were there is no
consideration, or when consideration is not lawful, the
conitract has no effect. The .motives which influegce
parties to enter into a contract are not the cause. The 5
cause of a contract is‘the objective juridical reason
a person contracts. .It is the reason for an obligatiéh
and is the answer to the question "Why is the obligation ,
owed?". That is, cause is the impersonal, logical, £E~ \
stract, objective reasons which induced the contractant
to enter into the contract. Principlgs by Domat and
Pothier show that "in every contract of a.given type,
the cause will always be the same. In bilateral con-
tracts, the cause consists inothe matual unﬁertakings of

95

. v
_the parties.- Following this theory, if there is an

ra

95Newman, Harold. "The Doctrine of Cause or Consid-
eratiOn-in‘Eggfcivil Law." (1952) 30 C.B.R. 662., p. 667.
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extinction of the debtor's obligation to do, the obliga-
tion of the seller is void for lack of subject matter
(object), and the obligation of the buyer is void for

lack of consideration (cause).
)

Though cause is considered to be an essential ele-
!
ment to form a contract, it has been extended in France -
to the post-formation period by the courts. This can

be seen in a judgment rendered by the Cour de Cassation.

...dans un contrat synallagmatique,:
l'cbligation de 1'une des parties a pour
cause l'obligation de l'autre et récipro-
guement, gn sorte que, si l'obligation

de l'une n'est pas remplie, quel qu'en
soit le motif, 1'obligation de 1'autre

devient sans cause.96

In addition French lawyers have developed the so called
"théorie des risques" based on the concept of cause and
the interdependence of the undertakings of the parties.
It should be noted this principlé does not apply where

property in the goods has passed to the buyer.?? This

"théorie des risques" is best described in the words of

'Prof. Weill:

Quand un cas de force majeure empéche 1l'un
~des contractants d'accomplir sa prestation,
non seulement celui ce est exonéré&, mais
1'autre contractant est &galement 11béré
Cette solution est commandée par la notion
de cause: 1les obligations ré&ciproques

967orx' in i c. Albertini. Civ. 14 avril
1891, D.P. 91.1.329. .

97Markesinis,:B. S. "Cause and Consideration: A
Study in Parallel."” (1978) 37 Cambridge L.J. 53, p. 62.

t
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des parties dans les contrats synallag-
matiques se servant mutuellement de cause,
quand 1'yne disparait par impossibilité
fortuite d'éx&cution, l1l'autre s'eteint
également, faute de cause.98

In Quebec the notion of cause has raised a great

deal of controversy between those who affirm the nec-

essity of cause and those who hold the view the notion
Yy

of cause has no .value. The Civil Code revision office

2

[T . .
has proposed the abolishment of the notion of cause.
Régardless, cause remains an essential element '‘and, as

such, where the cause in a bilateral obligation dis-

- s

appears the obligations of the parties are extinguished,
because the object of each person's p%estation is the

?his would

indeed support the principle res perit debitori of

L]

1202C.c: As will be seen, this theory of cause does

not support the principle enunciated in 1200C.c.

ii) Interdependence of the obligations.

This approach is based on the reciprocal nature of
a bilateral contract. That is, ohe-party need oniy
perform his obligation if the other party has performed
or is capable of performing his obligation. As an
example, in a contract of lease entered‘ihto between A

(the lessee) and B (the lessor) each party has obligations

NS “

+

N
98Weill. Droit civil, les obligations (1975). no. '
498, in Markesinis, ibid.
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to perform. Lessee A undertakes to pay a monthly rent
depending on F's undertaking to provide peaceabfé enjoy-
ment of the premises. Before A/is able to take possession
the premises are destroyed by fireiwithout fault on the
part of B. Debtor Bls leigat§on is extinguished by

"cas fortuit” (1202C.c.) and creditor A's obligation is
also extinguished since B CANNOT perform, so A need NOT

1

/
perform.

iii) "Yolont& presumée des parties.”

This approach is based essenéially on the inter-
dependence of the obligations, but originates from the
intention of the parties rather than from the nature of

, the contract. That is, each party-iﬁtends his obligation

to be conditional upon the performance of the reciprocal

obligation.99

B. Risk of the Thing.

Romén law applied the rule res’gerit creditori to

3

contracts of sale. The creditor of the obligatioﬂ to

I

give carried the risk. This was due to the fact in

Roman law of sale that the contract transferred risk
but not,properéy. Pothier applied the rule res perit
creditori, but for another'reason. The basis for his
presumption was that the obligation bf the purchaser

'

was perfect and ﬁe must, therefore, pay the price in

99Be11, supra, note 90,.p. 112.
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spite of the destruction of the object before delivéry.loo‘

| .
The naturalists, during the time of Pothier, felt

. . . . .
it was inequitable to make the creditor assume the risk

when he was neither the owner nor in possession of the
thing. Consequently, they introduced the maxim res perit
domino which put the sellég in charge of the risks as

he remai; d the owner. This-rule was accepted by the
.French codifiers, but only when the notions of tradition
and delivery with respect to ownership were abolished.
Thatyis,' he codifiers accepted the notion that con-
traétg themselves were capable of transferring owner-
shiﬁ without anything more. Thus the maxim res perit -
domino in contracts translative of ownership became the
rule.101 ﬁ

The commentators in Quebec invoke thiee rules of

>

applicatio[ in the matter of contracts immediately

A
transrﬁﬁih of ownerhip. Faribault proposed the maxim

I : .
res perit debitori by arguing the debtor, having been

liberated,  should support the loss of thé object

destroyed by "cas fortuit" before the delivery.102 This

| .
doctrine embodies the resolution of the contract with,

as a conseéuence, the re-establishment of the pre-contractual

100Jacoby, supra, note 69, pp. 345-7. i

- 101pi4., pp. 347-8.

102paripault, L., tome VIII bis, no. '802 in Jacoby,
ibid., p. 372, ,
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situation. If the buyer has already paid the price, he

will be able to demand the reimbursement.103

104

Some commentators maintain the maxim res perit

creditori is the rule in contracts translative of owner-

ship. That is, the charge of the risks is to the buyer

so long as he is credito;_of the obligation to éeliver.

This reasoning is based on the Quebec codifiers comments
on 1200C.c. when they referred to Pgthier's rule res

perit creditori. It has been noted that Pothier's

writings which inspireé 1200C.c. only analysized the
unilateral obliga&ion of the debtor and spoke of the
.correlative obligation of the creditor in another

manner (i.e. that the creditor's obligation-is perfect
- at the moment of sale). It is true that 1200C.c. is
silent with respect to the creditor which has led

some to arque this silence as regards lZOéC.c. per—
mits one to believe the obligation to give is ruled by
_the inverse principle res perit creditori since the rule

in 1202C.c. is res perit debitori.105 v

It appears that the maxL¢ res perit domino in

contracts immediately translative of ownership has been

Y

accepted in Quebec by the codifiers, jurisprudence and

the commentators. Article 1200C.c. appears to be an

10 Jacoby, supra, note 69, p. 372.

'1°4A.\Bohemier and F. Fox. .

1053acoby, supra, note 69, pp. 372-4.

[ *
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exception to the general res perit debitori as the

seller is released from performance but the buyer is
still bound to pay the price where the obligatiop to
give (or deliver)a certain and specific thing. The
problem arises when destruction occurs, because owner-
ship and not possessidnldetefmines who bears the risk
of the loss. It is, therefore, very impo;tant to de-
fermine the moment ownership is transferred és well®

as the exact moment the object is lost or destroyed.
The importance of a detailed examinatioq;bf transfer of
ownership as seen in -the precediﬁg chap%fois empha-

sized by the rule res perit domino.

It is difficult to rationalize the rule res perit
domino with the theories of cause and the interdepen-
dence of the obligations:

Le principe...est que les risques sont
pour le débiteur qui n'a pas pu ex&cuter:
res perit debitori; 1'inexécution de 1l'une
des obligations du contrat synallagma- .
tique due 3 la force majeure entraine

la disparition de 1l'autre obligation. &

The answexr given for the case of 1200C.c. being:

...une exception, au moins apparente, et
dont la porté&e pratique est considérable:
dans les contrats synallagmatiques créant

une obligation de livrer un corps certain;

les risques sont pour le créancier de la

livraison lorsqu'il est devenue pro- .
priétaire: res perit domino.106

4

4 . ,
6 o .
10 Mazeaud. Lecons/du droit c¢ivil. Tome II,
Editions Martchrastian, 1956, p. 900, no. 1107, in
Bell, supra, note 90, p. 106.
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One might argue that the exception created by 1200C.c.

&
was not meant to have any underlying foundation other

than‘tﬁé-principle of equity. -

.Where there is partial deterioratio%zof the ob-
ject of an obligation the éizii Code requires the buyer
to bear the loss so long as the seller is not at fault.- - }
That is, the debtor is freed from liability ;by de-~ ! a
livery of the thing in the conditibn in which it is at’
the time of the delivery".107 . .
N The major area of concern with the £u1e res perit /
démino is the contract where the seller reserves his
right of qwgeréhip until some condition has been ful-
filled. As seen i; the chapter on passing of property . 3

in Quebec the decision in Latreille v. Isabel108

did not apply the rule res perit domino even though the
seller had reseéved his right of owngrship until the
complete price was pai%. As stated earlier, in Superior
Court the problem was considered under the éxisting

theory of risks as being an application of the rule res w

s

perit creditori. 1In fact, it was .at the Appeal Court

-

level where the court applied a new maxim to this type

of contract. The risk is to be supported by the one

who is in possession of the object; the one who exposes

/
1080958 B.R. 431.
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the object to the risk of deterioration or destruction.

¢
The Civil Code Revision Office has adopted this approach

& -
with respect to risks of moveable things in its Report

on Obligations. In the comments on art. 80 the com-

€ +
mittee made the following statement.

It . seemed more consistent with legal
reality and with equity to have the loss
‘of a thing borne by the person who has
possession, and hence custody, of the
thing and who consequently is in a better
position to protect it or to guard it J .
against total or partial destruction.l09

If art. 80 of the Draft Civil Code is adopted, Quebec
will move closer to the American position on the ques-
tion of risk. Actual delivery WLll play a more 1mpor-

tant role than the question of ownershlp.

IX. DOCTRINE OF FRUSTRATION -- COMMON LAW CANADA

The doctrine of frustration is relevant when one .
party is suing for consequential damages. As noted earlie;,
an event which is capable of frusﬁrating a contract is not
necessarily one which is a risk event. In English and
Canadian common law there is a distinction between "com-~
mon law frustration" and "statutbry frustratlon . Each
type of frustration will be discussed and then the effedts
of frustration on the parties will be explored.

A. "Common law frustration”

There has been a great reluctance on the part of

- N

10 §C1v11 Code Revision Office, Committee on the Law
of Obllgatlons. Report on Obligations. Montreal, 1975,
p. 127 ; )

-" -
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_rather on an "implied" term. Perhaps the judges were taking

‘law. The implied term theory was applied " to frustrate

the courts to remake.bargains.. The notion of freedom of .
. ) - ug‘g’

contract embraces the idea .that partiés to a contract

should protect themselves and not rely on the courts to

H

relieve them from a contract which has become undesirable
110 ’

to complete.

NoTiowW
The traditionad common lawawith respect to contracts

Q

was that non—pgrfzrmance of the promisor's obligation
would never, under any circqgstances, be excused. 11 This:
harsh interpgetétion was relaxed to excuse the promisor
where physical dg;truction of the)subject matter made it
impossible for the promisor to perform his part of the

112

contract. In Taylor v. Caldwell a mﬁsic—hall had beeri

leased for concerts on four specified nights. After the
cqntrabt'was completed but before the first night, the
hall was deétroyed by fire. The courtschose to base its

decision not on the express terms of the contract, but

a cue from Art. 24C.e- which allows the court to inter-

pret contracts according to their nature, usage and the

the contract if one could imply a term to the contract

.

that the parties, looking at the contract objectively,

N

110Percy, David* R. "The Application of the Doctrine
of Frustration in Canada." Studies in Canadian Bus. Law.
Toronto, Butterworths, 1971, p. 49.

1lllparadine v. Jane (1647) 82 E.R. 8°7. . e

112(31863) 122 E.R. 309.
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carried the doctriné to the extreme in the case of X
Harbutt's Plasticine Ltd v. Wayne Tank & Pump Co. Ltd11€ '
' N ".
- ) 113F;:idman, G. H. L., "The Theoxy and Practice of
Frustration." (1977) 25 Chitty's Law Journal 37, p. 38. ¢
1l4percy, supra, note 110, p. 52. "

%

must have intended that the contract would be discharged

113 The scbpe

“

of the court's investigation was limited to the existing .

on an event which has, in fact, occurred.

contract. The decision was limited for awhile to cases-

of impossibility due to destruction of the subject matter
of the contract or to the death of some person who was
essential to the performance.of the contract.114

In Jackson v. Union Marine Insurance Co. Ltd1d the

doctrine of f£ustration was extended to situations where’
there was a "fru;tration of the common venture". In that
case, a shié required, under a charterbarty, to proceed o
frdhtLiverpqol to Newport to 105& cargo destined fbr San
Francisco ran agroundithe first day-.at sea. The ship

was out of commission for six months. The court found

that the time neéessary for repairs was enéugh to put

an end in the commercial sense to the agreement entered

! }
tinto by the shipowners and the charterers.

/ When the implied term theory was extended to cover
a wider range of more' complex cases, it was recognized
1

as little more than a convenient fiction. Lord Denning

1150874] L.R. 10 C.P. 125¢

11649703 1 0.B. 447.
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- Ib:;d ‘Denning applied Taylor v. Caldwell to’say where there

S “has been a physical destruction of the subject matter, the

.

R ~ _ contract is destroyed as well,alony with its exemption
Q  clause which purports to limit the liability of the par- ) / )

ties on the occurrence of such an event. It is generally \

~

agreed that the doctrine of frustravt-ion cannot °apply
where the parties have regulatedmuénces of a
. catastrophe. Nevertheless, there is strong judicial au-

,‘tghority that even if the parties, at the time of contracting

actually foresaw the event, it does not necessarily pre- i

oy vent the doctrine of frustration from applying. Goddard ]

J. in Tatem v, Gamboa stated: {

] ' ...it makes very little diffexence whether
o the circumstances are foreseen or not. If
) ( F the foundation of the contract goes, ‘it goes )
whether or not the parties have made’a pro- /
. wvision for it... . If the foundation of the 0 i ‘
- contract goes, either by the destruction-of ) *
} " the subject-matter or by reason of such long |
interruption_or delay that the performance is
‘really in-effect that of a .different contract,
. ) ...the pérformance of the contract is to be
. ‘ regarded as frustrated.11l7

") - With the gradual érosion of the iml\SS{.iea' term theory /’ ' ;

the courts developed ‘a new rule regarc'flng the b stration

of contracts. Lord Reid in Dav:.ts Contractors/ d v.

R Fareham indicated the courts must construe 9/e terms...

[

h C in the contract read in the light of the nature of the

(‘) L contract, and of the relevant surrounding circumstances
- o, I *

j (O T u"gssg 1 X:B. 132, at pp. 137-9..

»
<
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when the contract was inade-".l18 This rule directed the

court to search for the 'original obligation' and to com-
pare it to the 'new obligation' created by the supervening
event to see if the 'new, obligation' was a 'radical' or

' fundamental' change. 119

This so called 'rule of construction’ was taken up
and expanded in the House of Lords decision of British

Movietonenews v. London & District Cirie‘mai.lzin that de-

cision the court received the view of Denning L.J. on frustra-
tion on the Appeal level with cool disdain and favoured

the construction rule of Bavis Contractors. It was the view

of Denning L.J.that the courts could exercise a power to ’

do what was just and reasonable even when there was no

frustrating event, but mérely an uncontemplated turn of

121

events. - The House of Lords rejected this suggestion

and firmly established the rule of construction as seen

'in the following passage by Simonds L.J.:
The parties to an executory contract are
often faced, in the course of carrying it
out, with a turn of events which they did -
not at all anticipate--a wholly abnormal
rise or fall in prices, a sudden deprecia- -
tion of currency, an unexpected obstacle-
- to execution, or the like. Yet this does
, not in itself affect the bargain they have
made. If, on the other hand, a considera- :
.tion of the terms of the contract, in the -

P
LN IR
11809563'a.c. 696, pp.720-1.

-

¢ 119Chi'tty on-Contracts,v 234 ed. London, Sweet & -
Maxwell, 1968, vol. I, p. 589.

12009571 a.c..166

1211—"ercy, supra, note 110, p. 54.
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light of the circumstances, existing when . -
it was made, shows that they never agreed

o be bound in a fundamentally different

s ation which has now unexpectedly

emerged, the contract ceases to bind at

that point--not because the court in its
discretion thinks it just and reasonable to
qualify the terms of the contract, but

because on its true construction it does

not apply in that situation.l122

The major problem with both theor‘ies is that the courts S
must .stay within the confines of the written &ontract. 1In
ngit;her case can extrinsic evidence be admitted to resolve
the question before the c:our\t.]‘:“,3

Though i‘:anadian courts tend to follow the conserva-—
tive English decisions, often judgments rendered by Denning

L. J. have persuasive impact on decisions in Canada. 1In
&

1951 Denning L.J.'s view in British Movietonenews was

supported in the British Columbia Court of Appeal de-

, 124 )
cision of Cohan v. Fraser. The view was also accepted

in the Ontario Court of Appeal decision of Capital Quality

. \ 12
Homes Ltd v. Colwyn Construction Ltd 3 where ﬁrans J.A.

criticized the implied term and rule of construction and
P4

e ,
indicated it“had "been replaced by the more realistic

view that the court imposes upon’ the parties the just and

reasonable solution that the new situation demamﬂs”.126

T

-

12249523 a.c. 166
12:'lli'ri.dman, supra, note 113, p. 38.
12499511 4 D.LlRl 112’ p. 115. " {

125(1976) 61 D.L.R. (3d) 385. .

126ypi4., p. 391. e
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The "basis of the contractﬁ theory implies that the couré
does not have recourse to the intention of the parties,
but rather views the contract in accordance with prin-
ciples of justicé, reason. and fair play that appeal t6

127

the court. That is, once it is established that a)

]

the contract is one to which the doétrin$ of Ffrustration a
can apply and b) the situation involves a recognized
frustrating event, the court is free to intervene and re-

rd

construct the contract.

Event; which constitute a frustrating event.

1. Contracts for Personal Services or a Given Thing.

Where the performancedof the contract depends on the
continued existence of a given peréon or thing and that
person or thing has been physically destroyed after the
conclusion of the contract, the courts will generally
hold the contract frustrated. A contract where a singer/
actress was hired to play a role in an opera was con-

sidered frustrated because, due to illness, she was un-

able to perférm on opening night and several nights

T

thereafter. The court found the- inability to perform went
- 8
to-the root of the‘contract.12

¢
On the other hand,where there is a contract for

purely generic goods, the contract is rarely frustrated.

o

127Fridman, supra, note 113, p. 39’///,/A ‘

128poussard v. Spiers -and Pond (I§;g) 1 Q.B.D./410.
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1

(i}‘ If the event affects the specific qﬁality of the goods

the contract may be frustrated. The decision in In re |\

129 :

.Badische Co. held that a contract to supply unascer-

(E tained goods which both parties knew could only be

obtained from Germany was frustrated by the outbreak

of the war. The commercial object of the contract had

been frustrated and the contract was dissolved.

2, SubsequentuLegal Change and Supervening
Illegality.

Where any sovereign body (Parliament, Provincial or
Muﬁicipal) intervenes by legislative acpion or‘}ssues ad- ;
ministrative orders which affects the legal situation of
the contracting parties the contract will, under nost
circumstances, be frustrated.l3of In Penny, Mott and

(i N 131
Dickson Ltd v. James B. Fraser & Co. Ltd .

there was a

contract for the sale and purchase of lumber. .This con~-
tract contained an option for the appellants to purchase
a lumber-yard if the contract was terminated q;/ndtice
given by either party. In 1939 an Act of Parliament

made further transactions under the contract illegal.

In 1941 the appellants gave notiée to terminate the
contract and to exercise their option to purchase. The

Y court found the 1939 Act frustrated the contract and the

o

O _ 129

| ( 130chitty, supra, note 119, p. 595.
| O 131 .

(L944] A.C. 265.

{L921] 2 Ch. 331. ‘ :

D . .



' (:) > option lapsed upon the frustration skince the option arose
only if thecontract was terminated by notice from one of

the contracting parties. The change in the legislation

— N

which renders performance impossible or more onerous shoul

be unexpected and not an undertaking which the’promisor

accepted at the time of the contract.13la
) If an export contract provides for actual delivery
to a destination and the place where the contract has to
be performed has passed under the control of an enemy in
time of war, the contract is frustrated.l32 Generally,
the outbéeak of war renders all intercourse between "
Canadian subjects and alien enemies illegal. Any contract

with such intercourse is automatic&lly dissolved.l33

Frustrétion may be invoked when export and import
g ¢ prohibitions are introduced after the contract has been
3 conéiuded. The effect of such prohibitions may be to
suspend or postpone performance. ‘The prohibition acts

as a frustrating event only if it is final and extends to

Ll o)

the whole time still available for the performance of the

134
contract.

“ 3. Cancellation of an Expected Event.

3 y - Where the contractual obligation is®dependent upon

»
the occurrence of some event and that event does not

13laPercy, supra, note 110, p. 66.

132pibrosa Spolka v. Fairbairn (1943) A.C. 32.°

133pobson v. Premier 0il (1915) 2 Ch. 124.

134gchmitthof £, supra, note 2, p. 97.
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charged for the same reason.

- v

occur the courts have held contracts frustrated. The

most famous decisions in this area are known as the

Coronation cases. They have been cited as examples where

the contract is "commercially frustrated”. In Krell v.

Henryl3>

the defendent agreed in writi to hire rooms
in the plaintiff's flat on two days toanew the Coro-
nation procession of Edward VII. The ‘contract made no
reference to the processiohs. When the processions were
postponed due to the King's illness the defendent re- f
fused to pay for the rooms. The court allowed parol ;
evidence to prove the subject matter of the contract was
gone (i.e. to view the coronation) and,tﬁerefore, the
contract could not be performed. Both parties were dis-
—

In a later decigion136 the contract was made for a
stated purpose. The plaintiff's steamboat was hired for
two days to view the Naval Review and a déf's cruise

F4

around the fleet. The Review was cancelled and the de-
fendent neither paid the balance nor used the ship. Some
try to reconcile this decision with Krell by saying the
fundamental- purpose of the contract was not destroyed

%
as the fleet remained anchored and the ship could have

137 .
been used to cruise around the fleet. ’ .

N

135(1903) 2 x.B. 740. o
. . q .

136germe Bay Steamboat v. Hutton (1903) 2 K.B. 683.

137chitty, supra, note 119, p. 601.




e

E Bt Yoy od
.

s
PIR. Woy -

4. Contract Becomes More Onerous Without Being
Impossible.

Where there has been a change in circumstances, com-
mon law courts are very hesitant to’' find frustration if
the contract is not completely and fundamentally a dif-
ferent one under the new circumstances. This can best

be seen in Harman L.J.'s statement in Tsakiroglou & Co.

" Ltd. v. Noblee Thorl G.m.b.H., a Suez Canal decision:

Frustration is a doctrine only too often
invoked by a party to a contract who f£inds
performance difficult or unprofitable, but
it is very rarely relied upon with success.
It is, in fact, a kind of last ditch, and
...it is a conclusion which should by
reached rarely and with reluctance.l38

Concerning the question of expense, Lord Denning indica@za
in a dedision regarding‘an export licence that if the li-
cence could only be granted at a cost one-hundred timeg\
the contract price would it be a‘"fhndamentally different
situation" and the se}ler would not be bougd to pay.139
Therefore, an increaée in expense will not juséify frus-
tration unless it is of drastic significgnce and perhaps
sufficient to render the contract virtually impossible
of performance. -

B. Statutory Frustﬂftlon

Section B of The Sale of Goods Act140 provides:

Wﬁzie there is an agreement to sell specific
goods and'subsequently the goods without any:
fault of the seller or buyer perish before
the risk passes to the buyer, the agreement
is thereby avoided. .

Bl

i

13896 2 Q.B. 318, 370.

139praver & Co. v. Clark (1952) 2 All E.R. 497.




(:} Every part of section 8 must be complied with for the sec-
] °  tion to apply. The effect oﬁ‘sect;on 8 is to import com-

4 .
mon law consequences of frustration, because The Frustrated

Contracts Actl4l excludes any contract to which section
S . f
8 applies or a contract which is frustrated by a perishing

J

-

event.

i) How "Specific" Must the Goods Be?

Specific goods are generally those identified and a-

greed upon at the time of the contract of sale. A broader
definition arguable regarding section 8 is where the source

is precisely defined, the goods can be regarded as speci-

fic. This broad definition was accepted in Howell v. Coup-

142 - , .,
" land ‘which, in turn, forms the basis for section 8.
This involved a sale of 200 tons of potatoes to be grown
on a particular piece of land. Disease attacked the crop

and only 80 tons were produced. The seller delivered the

: 80 tons to the puyer who then sued for damages and non-
‘ delivery. The/ court held the seller was not liable and
the contract was frustrated. The seller was not free to
obtain goods from'another source. The court placed an em~
phasis on the fact the crop was to be grown on a speci-
fic piece of land and chose to import anothér section of.
the Act which infers the goods will be in existenée at
the . date set for delivery.

F \

— i

14159490 r.5.0. C-185. s \ .

142 | .
(1876¢] L.R. 1 Q.B.D, 258. : .
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(:) " This decision should be compared to Sainsbury Ltd v. - -

Street143 where the court held a sale of 275 tons of bar-
ley to be grown on a particular farm was not a sale of
specific goods. The effect of the perishing of tﬂe goods
in such circum#ﬁances must, therefore, be a matter for
Ehe common law. Heré the defendeqt agreed to sell a crop
of about 275 tons of barley to be'@rown by him on his
farm. In fact, owing to general crop failure, only 140
tons were produced which the defendent sold and delivered
to a third party at a substantially higher price. The
céurt held that although the contract was frustrated as
to that part of the crop which failed, this did not exon-
erate the defendent from offering the crop actually pro-
duced to the plaintiffs. This suggests where part only

; of tﬁefgéods perish, the seller may well be obliged to
offer the remaining goods to tﬂe buyer. The buyer, how-
ever, may not be obligaed to take them.

¥ ) " .
3 ii) "Perish" Without Fault of Seller or Buyer.

7 ~ ' Perish means at least a risk event and more. The

»

risk must affect the phfﬁical state of the goods and have .

/

the effect of destroying their commerciality. Mere de-

terioration is not enough. A declaration of war might \>

__be_a frustrating event, but it is not perishing within
the meaning of the statute. Where goods are stolen, the ’ ?

courts have ruled that this is a perishing. Perishing f

143[1972_] 1 W.L.R. 834.
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of part of the goods might be a perishing of the whole if

the contract is entire. That is, the buyer's obligation

,

dté pay the price only arises when all the goods are de-

livered. 1If part of the goods perish, the buyer is no
longer bound to pay the price, and it can be said that the
whole coﬁsignment has perished. For example, a contract -
for the sale of 100 tons of nuts, delivéry in 10 instéll-
ments of 10 tons, price only payable when all installments
delivered. 1If befd}e any deliveries 10 tons\perish, the

y buyer is relievéd from having to accept any goods under
the c;ntract: The seller cannot tender the remaining 90,
tons, because the buyer's obligation to pay is only at
the end of all deliveries. If some deliveries had been
ﬁade and accepted the situation would be different.

C. The Effects of Frustration

1. Common Law Consedyences as Result of Statutory
Frustration.

Unless the parties have ressly or imgligdly pro-
vided for the conseqﬁences of frustration the following
. rules will prevail: a) the parties are discharged from
future performance which has not yet accrued at the time
of the frustrating event. There is no retroactive effect.
The buyer need not ‘pay the price and the seller need not
*  deliver. However, the rights and liabilities which accrue
before the frustrating event remain unaffected; b) if

there is a total failure of consideration, then any part .

of the price paid in advance is recoverable.
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44 {
1 there was a conJ\

™~

tract for the sale of timber. The actual price was to be

In the case logan v. LeMesurier

determined upon the buyer measuring the exact quantity
upon delivery. The timber was destroyed in a storm. The
cPurt held the éontract was not frustrated. If tthseller
had not contracted absolutely to deliver the logs, the |
contract would have fallen within section 8 and been |
frustrated. Due to the nature of the seller's obligétion
to deliver, section 8 was displaced. Therefore the gﬁyer
could recover money paid and damages as well.

The puyer may esca;; accrued liability if there was
a total failure of consideration, but if there is no to-
tal-failure of qonsideratioﬁ and the buyer has received
any part of gEe benefit, he cannot recover anything. How-
ever, it is possible to argue if part of a non severable
contract has beJ; accepted the buyer .can recover for
failu}e‘of consideration on a proportionate basis. The
court allowed recovery for éartial,failure of éonsideration

in Devaux v. Conolly145

but it should be noted that the
- )

case was not a frustrating event, but rather a simple

breach of contract. If the event was frustrating-it is

»

open to speculation whether this case would succeed.

144(1846) 13 E.R. 628.

145 (1849) 137 E.R. 658.
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Where the price is payable in advance and is recover-

able by the buyer for total failure of consideration, the

seller is not entitled to keep any money for expenses. If .,

. hﬁ'

the contracﬁﬂ:was entire, and the seller has conferred some

benefit on the buyer, the/buyer need not pay. However, L

v -
N

when it can be shown the buyer had a choice and freely ac-—
cepted the beneﬁii:, the seller may bring an action in guantum .
il,—alebant, Thwe facts must be capable of supporting an
implied contract for the partial delivery.

If part of the goods perish and part survive, the

rule in Sainsbury v. Street!4® grovides where there is a
frustrated contract, then it i/é frustrated pro tanto (for
as much as may be), and the géller must tender surviving
goods. However, the buyer may have an option under this
implied term according to section 29 regarding short de-
livery. o o L

Three main areas of injustice appear ;s a result of
common law consequences: 1) the seller cannd€ recover
his expenses; 2) the seller is limited ‘in recovering
for partial performance; and 3) the bujre'r can only re-~
cover the price if there is-a total failure of considera-

tion. The Frustrated Contracts Actl?’ was designed to

counter injustices of common law consequences.

2) Fruqtrafted Contracts Act Consequences as a
Result of Common Law Frustration

The Act is concerned only with conseqguences. One .

1465u2ra, note 143.

1473970 r.S.0. C-185.
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C} must re—ly on the common law to decide if the contract has

. been frustrated. ‘The Act st'rp/ﬁlat{sw—here the contract ,

?' r

prov1des for consequences it is not applicable. The main

purpose of the Act is an attempt to cure the deficiencies

of the common law. Section 3(l) provides where there is

’ a"total failure of consideration, sums paid are recover- -
: able as money had and received.. Sums payable cease to be
; payable even if there is no- total failure of consideration.
Section 3(2) deals with expenses. The seller can only

recover expenses out of sums paid in 3(1), therefore he

must show that sums were. payable or due before the event .
occurred. If the contract did not stipulate payment at a '
i ‘ " " ' 3 . &
date prior to/ehé event, the seller recovers’ nothing. The e

amount paid is at the discretion of the courtA, but the max-
imum recoverable is the sum under section 3(1l). Section
3(3) provides the right to collegt if a valuable benefit
is confer(red prior to the frustrating event. This is ap-
plied even wher\e nothing is paid prior to the frustrating

{ !
" event. There is no upper limit.

N . L
tion to avoid the rigours of 8.~

The courts use‘this sec~

¢ &

2_’).\‘—1 Fhe o1¢

«d;everable, the court will treat five-deliveries made out

‘was

/I’
/-ffj\v of ten contracted for as a separate“gontract and apply
N | .
; frustration only to the remaining delivéxies. Unfortynately,

{ \
N prepaid sums are not recoverable under sectio

'

[ TO——

/
\\ N 3) The Effect of Goods Perishing Prior to -the Con- '
- clusion of the Contract ‘

Section 7 of “The Sale of;Goods Act is a prima facie

— . A

- N ; o .

t
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’ ' ‘rule which can be displaced by the intenpion of the arx’ |
I ' p

ties. © Where there is a contract for the sale of specxflc

goods which have perlshed W1thout knowledoe of the seller

at the time the contract was made, the contract is frus--

trated. The distinction between sectlon 7 and section 8
_is that somethiﬁgﬁhappeﬁs Bgigg ta the contract being :

formed. If eithe;;party has undertaken an’absolute li-

'ebility, section 7‘wi11 be displaced. oo .

4

: : _ In the case Barrow, Lane & Ballard v. Phillip Phillips.

& Co]l4a’the plaintiffeacontracted to sell to the defen-"

- dents 700_bags of nuts which were believed to be lying in
5 certain warehouse. 1In fact, 109 of the bags had dis-
'appeared, presumably by theft, at the time when the con-
B tract was made, and a further 450 bags dlsappeared before
* the buyers attempted tO‘obtaln delivéry two months later. .,
S Though this seems to be a simple case of breech of con-

tract by the sellers, in fact, the court held the perlsh—

g of part amounts to a parishing of the whole and @ecJ
tion 7<apg11ed to voi? the contract. This section w11; T
. O ly apply providing the contract is entire and the price

P able only on delivery of the whole. . i oo /

In contrast to Barrow, Lane is McRae v. Commonwealth

Dis sals Cémmissxonl49. Thls involved a ship-wrecked : o

|
N &yfaﬁf;r sold to tﬁe plaint1ff for sa&vage. -In fact, the ¢

¢ * tanker had never existed. The government offered to’ return

- - 4
=T 7 J

! {i . ' ‘ L . L . ' ' "’ \ ™ / : !
1489929 1 K.B. 574. |, . .
ST 149(1951) 34 C.L.R.. 377, R o

,
. » . - . .
St e, R " : ' ‘e N g &
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‘dom of contract which recognizes theNk&ght of indfyiduaié
dom of contract is eqpaliy accepted in Quebec. One ques-

‘part of commercial transactions today.

°
a
!
~J
N
1
R O} SP Tt

the price, but the plaintiff‘had spent much more than the

price in trying to salvage the non-existent tanker. The
court held where good% hever existed, it cannot be a frus- -
tratihg event, because there was nothing to be frustrated.
The court is free to imply a term that the seller warranted

the ex1stence bf the goods and section 7 could not apply.

’ b

X. IMPOSSIBILITY OF PERFOkMANCE -~ QUEBEC' CIVIL LAW

The civil law. of Quebec traces its origiﬁs to Roman law.
Under Roman .}aw, consent between parties was considered an
essential element of a contract. Due Eautiis element, par-

ties were assumed to have entered contrac fully informed

and of their own free will. It followed, therefore, that the
law would require paxties'to complete any obligations aris-
ing from such a contract. Perhaps the common law rule enun-

. . . 150
ciated in Paradine v. Jane that a party had an absolute

duty to perform a promise he made or to protect himself a-
' ) e

gainst non-performance was taken from the Roman example.

This notion, of course, is known in the common law as free-
-
‘ o

»

to-engage in contractual iz&ercouree, but also lays a heavy
o protect his interests. Free-

burden on each individual

(

tions if the courts an& COdlflerS who_ establmshed the rules
envisioned the standard form contracts which are so much a

- i
. N
- %

<

150(1646) Aleyn 26. S
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(:} Eventually the idea grew in Roman law that a pexson
should not be held to do sometHing which had become imposs- °

"ible. That is, if a thing was impossible in itself or an

- évent arose subsequent to the formation of the contracf
which prevented the performance of the obligation. -~ Nemo

ﬂ{ tenetur ad impossibilia -- This maxim coupled with Pothier's

N
writings and 1302C.N. forms thHe basis of Quebec civil kaw

o e

on impossibility of performance as a means of extinguishing

an obligation.151

) . Article 1138C.c. providés inter alia for the fulfill~-
ment or dissolvement of a contractual obligation "by the
performance of it becoming impossible". As emphasized ear-
lier, the courts ﬁﬁst first give priority to the terms of
the contract to dete%ﬁine the obligations the par?ies have

undertaken. Where one party has absolutely guaranteed the

» fulfillment of a promise, the articles in the Civil ‘Code
“providing for extinction of obligatioh& can nevér.be exer-
cised to excuse non—perfbrmance. The common law also does
not allow one who promises perférmance to escape liability.
- Therefére, it is.very importaht to detgrmine_the\content of
any contrdct. .Where the pafties have failed to give expres-
éion regarding specific obligations or to provide for ;a4
" tastrophe, the Si!ii Code supplements the silence of the

contract in articles 1071, 1072, 1200, 1201, and 1202.

. 1071C.c: requires the debtor to pay damages when he P

~
-
!

o ..
: > 151Wassermpn, Gertrude: . "Impossibility of Performance
* .in the Civil Law of Quebec." (1952) R. du B. 366. .

~

-
5
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(;) cannot establish "cas fortuit", whereas 1072C.c. exempts
e . the debtor from damages when he is able to establish "cas

/f\ fortuit”. 1200C.c. has the effect of extinguishing the ob-

ligation of the debtor, but, as seen in the chapter on

risks in Quebec, does ?ot extinguish the corollary obliga-

' ' tion of the créditor if 6wnership in the goods has passed.
1202C.c. has the effect of liberating both parties to the
¢/¢ﬂ contract.

With such important results flowing from the establish-
[ ment of "cas fortuit" or "force majeure" the two terms should

Y

be clearly defined. 1In various articles throughout the

Code the two terms are used interchangeably. In other art-

icles the terms are used singularly. However, it is‘'ac- |
SN

cepted in Quebec that.the two terms are synonymous. "Le -
cas fortuit ou la force majeure est défine par la doctrine
classique comme un &vé&nement extérieur & 1l'homme, que celui-

ci ne pouvait pré&voir, auquel il ne pouvait résister et qui
a rendu absolument inmpossible 1l'ex&cution l'obligatibn."ls2
A. Elements Constituting "Cas Fortuit".

1) Intrimsic charécgeristics
a) Unforseeability

Article 17 paragraph 24 demands that the debtor could

1

' not have foreseen the event. In addition, jurisprudence and

doctrine demands it must be absolutely and objectively \

A .
.

» ~ h

152 T . S
. Baudouin, supra, note 94, p. 304. \__.~ .

-t .

i
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. , 153 .
(:} impossible. Generally, at common law, if an event has
been anticipated and provided for, the courts will not allow

a successful plea of frustration. Note, however, the ex-

ceptional decision of Lord Denning in Harbutt's Plasticine

regarding frustration and exemption clauses which purport

to establish the liabilities of the parties on the happen-

ing of an event.154

'b) Irresistible -

,“Tﬁe debtqr's activity is analyzed before, during or
after the event to determine if he has done all within his
power to avoid the event which has occurred nevertheless.
Thdugh the common law does not ;peak specifically in terms

of an irresistible force it does “construe the terms...in

the contract read in the light of the nature of the contract,
-and of the relevant surrounding circumstances when the con-
| " tract was made".155 This same tﬁought is‘continued by ex-
amining all the circumstances including, most p;rticularly,
‘the debtor's activity. ‘
ii) Extrinsic Characteristics
a) Impossibility of Execution
The 'debtor must take all possiblé steps to accomplish
his promiée. The impossibility ﬁust be objective and not

I

- personal to the debtor. If the event renders the contract

“1?3Jacoby, Daniel. "Réflexions sur le concept de cas
fortuit." (1972) 32 R. du B. 121.

154Su2fa, p. 61.

155pavis Contractors v. Fareham (1956) A.C. 696, pp. .
720“‘1‘ . PR it '
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more difficult or onerous it will not merit a plea of "cas

fortuit".156 o

B. Conditions Necessary to Establish the Debtor’s
Liberation Under 1200C.c. .

Although this section speaks only of %ZQOC.C. the require-

ments for proving "cas fortuit" are the same under 1202C.c.

i) The Obligation Must Concern the Delivery of an
‘ Individualized Object.

A general rule of Quebec law, inherited from Roman tradi- -

i 3 ) . L3 < 5 ’
' tion, is that things of a kind cannot be lost.1 7&4The common

law also adheres to this rule and rarely allows the debtor to

excape liability when purely generic goods are the objecﬁ of
éheqconiract. Arti;le 1200C.c. is not limited to. simple ma-
terial loss of the obﬁect. The article recognizes #&£hat de-
livery may become impossible from othefr;venté capable of
bringing on the impossibility of performance such as theft,
embargo and war. Thus, in one short article, the civil law
émb?aces the possibility of a "perishing " event as well as
other events which may bring an end to the debtor's obliga—
tions. As ‘seen egrlier, an event which is capable of frus-
. traiiﬁg,a contract in cOmmoﬂ law is not nééessarily a "risk"

event as well. ]

ii) Absolute Impossibility.

Article 1200C.c. requifes the debtor to "pkéve the for-

tuitous event which he alleges". 1In addition, doctrine and

Y
-

9
©

‘ lsﬁJacoby} supra, note 153, pp. 126-~7.°

© - . ®73acoby, supra, note 69, p. 366. . _ ,

.y . . '
] Q . . -
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. ’ 16°Bohemier,‘sugra,‘note 158, p.'79.

jurisprudence requires that‘the debtor only be liberated if
execution is absolutely impossible. The requirement entails
four’qualifications.

a) The. debtor must not be able to do anything which
profits éheléreditor; otherwise he must execute to the ex-

tent of the contract which may be filled. He must deliver
§

any deteriorated object to the creditor (1150C.c.).158 The

common law applies the same rule in Sainsbury v. Streetlsa

whlch requires the seller to tender surviving goods. The

N

buxgr, however, is not regquired to accept the goods if he

80 chooses. It is submitted the situation is the same in

o

Quebec.

b). The Execution of the Obligatiocon Must ‘Not be
s Posgible in Itself

o

The impossibility must not be relative to the debtor
1/ ] only. The debtor is generally responsible for his personal
situation. The major reason for this stipulation is the
need for certainty in commercial transactions and such cer-
tainty can only be attained thre the dissolution of con-
tracts is very difficult;160
Cette impdssibilité doit avoir &t& absolue;:
si l'ex&cution de 1l'obligation, bien qu'im-
. possible pour le débiteur, €tait possible
[ e .pour d'autre personnes, il ne peut &tre

;- exonéré car il a commis une imprudence en
* s'obligeant.161

: 158Bohemler, Albert et Fox, Francis. "De l'effet des
changements de circonstances sur le dontrats dans le droit
civil québecois." (1962) 12 Themis 77.

3

159(1972) 1 W.L.R. 834.

L4

6lFafibault, ﬁ. "Tramté de drolt civ11 du Qgébec/" in

«wﬂgv,iw_hﬁohemiery - .

[ . o
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(:} 'c) Impossible vs. More Onerous.
. Genérally, the obligation must be materially, physically

or legally incapable of being performed. The Quebec juris-
| , prudence follows Pothier's rule that the impossibility must be

absolute. In Biron v. Meloche the court, K stated:

(1) 'obligation de. donner ou de faire n'est
éteinte pour cause d'impossibilité que si
cette impossibilité est complé&te, permanente
et perpé&tuelle, et forme absolument obstacle
2 l'execution de l'obligation...l162 ‘

An even stronger recognition of Pothier's rule is-seen in the

/ Supreme Court decision Rivet v. La Corporation du Village de

St—Jose2h163. A contractor had undertaken work on a sewer

for a municipaiity. Quicksand, which was unapparent on the

surface, caused the obligation of the éontractor to increase
financiaiz;\énd‘physically to a much greater obligation than
.he had origina;;y undertaken. The court rendered judgment
against the contractor indicating this was a risk of the
trade he must assume. The common law, as well, will not free
a debtor where t@e ;ituation is merely more onerous, but will
free thg.barty vhen the venture has become "commercially’ im-
practicabieﬁ. Quebec courts generally apply the strict rule
of absolute impossibility but ther; are a small number of
decisions which suggest the application of cqyﬁercial im-
practicaiity. . ( " ‘

In the early part of thi cgntu?y the French adoptea i

-

162(1927) 65 C.s.. 535.

| 18pesg scrr f
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(:} the theory of "l'imprévision". The economic dislocations
- brought about by the 19th century boom and depression plus

WWI allowed the parties to assume the execution of the con-
tract would take plaek under normal conditions which existed

at the time of the contract. Any extraordinary circumstances

" would allow the parties to modify the contract or even resi-
- liate it.164 This theory was never accepted in Quebec, but

| its affectomay be seen in some decisions which suggest the
| application of commercial impracticality. One author argues
‘ -
1 ";\ .
this is an Anglo-Saxon influence and must be rejected as

contrary to the fundamental rules of civil law.lss

o 66
In Maddens v. Demersl there 'was a contract for the

delivery of gravel. When the original site was changed after
the completion of the contract, the- debtor was not able to

use the equipment (horses and carté) which he contemplated

Yoy 4
o

using at the time.of the contract. The new site required -

the use of mechanized equipment as the site was inacessible o
otherwise. One member of the court concluded that the cre-
ditor' had demanded something more onerous than the original

) contract considered and therefore liberated the debtor.

In Furness Withy & Co. Ltd v. The Great Northern Rail-
/ »

L 67 v
way Co.1 a railway could.not haul freight because a

bridge on its lipne was destroyed. The creditor argued that
N

164Wasserman, supra, note 151, pp. 369-370.

165Bohemier, supra, note 158, p. 8l.
- 166(1920) 29 B.R. 505.

167(1907) 32 s.c. 121. ° ) o
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an alternative route or method should be employed. The court
replied: "La chose peut &tre physiqugment possible, mais
pratiquement,‘elle &tait impossible, et elle 1'&tait surtout

au point de vue commercial".168 This cer*ainly compares to

common law decisions on compmercial impraticality, but there

does not seem to be strong continued judicial supporE in this

e RN

_area.

d) The Impossibility Must be Absolute.

The defence must argue that ;hé impoésihility is not
imputable to the debtor, but this absence of fault will only
serve the debtor if ﬁe has established the previous existence
of absoldte impoésibility.,'As an example, in a contract of
transport, the debtor is ordinarily 'eng'aged in a general

‘fashion and may only be relieved of his obligation if all

means of transport are rendered absolutely impossible by the

unforeseeable\evenﬁ; but if the parties have explicitly or
implicitly provided a particular mode of transport, the debtor

. will be liberated,vif the means providea him is rendered
absolutely impossible.169 ) )

iii) 'The,Impossibility Must not be Imputable to the
Debtor. . .

The inexecution of . a contractual obligation presumes
" fault on the part of}the debtor. To escape liability he /

must establish that the change in circumstances which ren-

dered the execution absolutely impossible was a "qss_fortuit".l?O

~ 170tpid., p. 87.)
|

. ' ]




O Lata
!
!
[+]
wm
'
t
ity

Article 1063C.c. requires the debtor of "an obligation to

give involves the obligation to deliver the thing and keep

it safe until deliverf". In addition, the debtdr has an
obligation to keep the thing safely (1064C.c.). Where he

cannot prove that he has kept a thing ly, he must pay

damages as per 2071C.c.

A "cas fortuit" is not a maximum or absolute force but
L] - I3

a force appreciated within the intensity of the obligation

T envisioned in the express terms of the contract or the im-

-

> plied terms the court may apply. As mentioned in an earlier

d chapter, there are three levels of intensity in Quebec: 1)

an obligation of diligence; 2) an obligation of result; and o L ]
3) an obligation of warranty. Generally, most contractual
; C} obligat;gps are considered to be obligations of diligencé. N
That is, i} the debtor can prove that.he acted as a "bon ‘
L . p2re de famille" and could not reasonably have foreseen or
‘resisted an event he will escape liability. One author has

argued effectively that when a debtor has exercised due ’ j

diligence, and the obligation has become impossiﬁle to per-

form, the debtor has, nevertheless, fulfilled his obligation

-

rather than having it extinguished. That is, -

a debtor may be released from achieving
i a result, not because the means are more
difficult, but because he is not bound to
do anything more than what he contractually i
committed himself to perform. ...The debtor
must prove he- acted according to the in=~
tensity of his obligation and he must prove
- the actual event which caug&d the impos-. .
sibility rather than merely "showing he . ‘
acted according to the necessary care re-
'+ quired by his obligation.l71 .

o

i il

1

¢ Llge11, aug;gﬂ note 90, pp. 47-9.
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Where a debtor hasvguaranteed a result (i.e. a% obligation
(:} - of warranty)‘he can never plead under 1200C.c.| even though
a "cas fortuit" has occurred, because he has ?xpressly assumed
the risk of the fortuitous event. Theocommon’law looks for |

fault on thepart of the party in breach of contract and, if

it is present, a successful plea of frustration will not be

- allowed.

' In Soulier v. Lazarusl’? a watch left a%‘a pledge was
s£olen. The court found thaé'the pawnshop wés locked se-
curely and the theft was not due to the negligence of the
pawﬁbroker. Therefore, his obligation to return the watch

was extinguished. It would be just as easy to argue he had

“fulfilled his obligation by acting with all due diligence

» and impossibility occurred nevertheless. As a compa?ison,
a later decision where a clerk left a large sum of money in
a room w%thout protection, found thg nggligence of‘the

employee prohibited the successful plea ©f "cas fortuit"

due to his fault.173 v

’ iv) The Event Must Occur Before the Debtor is in
* ) Default.

If the debtor ﬁqs not delivered the object at the time

o

promised, he must support the loss in the sense that he must
give the creditor a just cogpensation or a thing of the same

. nature (1065C.c.)./\1f,‘on the other hand, he can establish

© —

- -

: 172(1877) 21 L.Cc.J. 104. o

2

0‘ ‘ 173Grand Trunk Railway Co. v. Citizens Insurance Co.
; {1878) 1 L.N., 485.

S
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that the loss would have, despite everything, occurred in

the hands of the creditor, he will not be héld responsible

nor will he be“requireé to pay damages.174

o - C. Events Which Constitute "Cas Fortuit".

©

The events which constitute "cas fortuit" may originate—
from many sources, sbut no such source constitutes "cas
. fortuit" in itgélf unless it meets the cond{tions of 1200C.c.

and ‘1202C.c.173

i) "Fait du Prince" o
This event is directly comparable to the common law
& noéion of subsequent legal change. It is an act.by a
- sovereign b;dy taken in the public interest. Quebec juris-

prudence does not offer ﬁany examples but there are some :

which give the courts guidance.

‘ . 6 S
In\Copeman v. Klnnear17 the conscription of a man
into the army making' it impossible to continue.a commercial
‘ lease constituted a "fait du prince" and freed him from his

. . . . 177 ,
lease. In another decision, Stanford v. Nicolau , a

Roumanian consul was not released from the lease of a hame -

even though he had been recalled to his country due to out-

o
o

break of war. Dpe to his profession, the consul was

. v ‘fT
deemed to have accepted the risk of the fortuitous event.

[

v R R . 2 ]
He was in a better position to fgpresee the event. and

-

t

-~

9
[}

1743acoby, |supra, note qﬁ, p. 368.

~ [S

175ga11 sypra, note 90, p. 50. S,
.-176(1024) 62. 5.Co 710 S

N e , v ! -3

- ' 177(1943) R.L;n.s. 154. ¢ C e o

=

4 ‘ . !
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should have protect":ed himself accordingly. '
! The "fait du prince" must apply to the population in . .

1 general and not to a restricted class of . persons. In Com- -

_ 178 . .
mercial Loan Co. v. Fleury a-dentist was prevented from

using an illuminated sign he ordered. -This was due to a- °

T e by-law passed by the College of Dental Surgeons. The by-
; \‘\\\\~\ ’ ( o
b . law was nota—law_passed for the general public. T .
¢ x ¢ — 7 )
ii) Wwar e T :
2 \\O\—,A

~Phgrae.

War does not, per .se, constitute a "cas fortuit". The

war must interfere directly with the debtor’'s pérfemance of

o

his obligétion. In addltlon, the non-performance nust meet

the rlgld test of absolute 1mpossxbllity In Duchaine v. .

179

, " La Cie Marier et Trudel (I,tée) the debtor had undertaken

Y

to supply the creditor with leather goods in Sept., 1916.
It was understood that Engllsh leather was requlred. When
the debtor was unable to perform, he was not allowed to

? plead "cas fortult" as the war conditlons existed at the

J

time ef the contract and he was presumed to hage accepted

the risk. -On the other imand , in Bisaillon v. Union Grainleo

an embargo on the railway shipment caused by war conditions

* lA
¥

was.c ns:Ldered a "cas fortu:.t" ' ‘ o

o

/ ii) strikes. - * . P

N 4 u
H

( jormally, as in commo'h law, the s‘tril:e do'eswnot of it~

self onstltute cas forﬁtult" but will depend on~ t:hevb

} -
- s ° L “ -, - . e - Ve B <,
\ N . . ’
. 3 N
R

. k o .

178(1937) 75 s.c. 421. . s O

i

. 179(1918) 53 C.s..302. ‘ o
. © | . . “°1 ‘ ) h . . ..
.b l ) 8028‘3.1:'.'11.5- 387. > ¢ ‘l Y . ‘.,. . ;o .
: / . . v ¢ ety - coe
voe - s o« . s B < 0 ; J %‘ s ' . » .'

. . . +
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circumstances in each case. In Quebec, under some tircum-

“stances a strike will equal a "cas-fortuit" in an obligation

e T
Al Lo

to do. If there is a strike whlch paralyzes the factory

S i oy T

where a sub-contract is being carried out and the debtor is

o prevented from executing his obligation he may be excused.

He must prave that he has tried, without success, tc employ

others to complete the sub-contract in similar industries.181

o w

~

. ; ~ )
On the other hand, if the seller is obligated to deliver a 1

" certain, specific thing, the strike may not be a "cas fortuit".
The reasoning behind this is that no reference is generally
made to the work\?o be done and the seller should protect

f
himself by an exemption clause.182 others hold the view

P

e

that a strike constitutes a "cas fortuit" whenever it is

a general strike which involves a majority of personnel and

extends to workers of tge same profe531on.183

. , - -
R e T S,

iv) ~ Material Destructaon of the Object of the Obllgation
to Deliver Under 1200C.c.

Generally, fires and thefts are considered "cég"fortuit"

I
and have the effect of liberating the debtor if he is com-

. 184
pletely without fault.

v) Permanent vs. Temporary Impossibility

~

Ndimally, temporary impossibility will not end a con-

tract, but it may be capable ‘of suspépding the contract:

"
L

181Ga1ardo v. Dépatie (19213 59 C.S. v @ :
182yasserman, supra, note 151, p. 386. fh

. N .Y
1831pig, - : , -

lMJacoby,‘ @rﬁj note 153, g 122
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between the parties. The judge takes into consideration the

nature of the contract, the duration of the obstacle, the

good will of the parties and all circumstances of the c&se.185

D. Restituﬁion
' Thé' civil law is faced with the same problems seen in the
common law concerning benefits received by p;rtiea uﬁjustly
or monies lost in preparation and perliminaryiﬁork wﬂen con-—
tracts become impossible fo perform. Generally, in Quebec
the debtor accepts the risk of the contract and must entirely .
support the 1ossﬁ Either there must be progressive juris-

prudence in this area or an amendment ‘to the Civil Code.

.

XI. CONCLUSION ,
As indicated earlier, every legaltgystem faces the same
problems. Each wystem will employ its own methods to deter-
mine the legal responsibilitles of the parties. The civil *
law of Quebec traces its origins to the Romans and the doc~ ,
trine of»;espected authors in France. It is a’ ‘system well -
grounded in fundamental Eivilian tradition. There are those
in Quebec who-éear the encroachment of ﬁhe common law and
who would wipe all traces of its influence from the system.
On the other hand, Quebec is a bi-systemic legal societylby
vir;ue of the public law which comes to us due to Quebec's
membership inxthevlarger confederation of Canada. Administra-
‘tive, criminal and constitutidn law import.the-notions‘of ,

common law into Quebec. However, private law which rggulatei

.

I“xhid. , p. 127.




TR G met A v e

FOGERT o £ e £ G 20 £ — e e

L ek 3 i

L e

- 0] ~

i
B
v . g

members of Quebec sdciety has managed to maintain the tra-

ditional civilian approach. This is not to say there has
-

been no civilian influence on the common law. Indeed, the

common law, which cannot claim such noble origins as Que- .

%

bec, does show the influence of its civilian neighbour.

The main legal 'problems discussed in this essay were

the exact moment ownership passes in goods, the locus of

’

the loss when impossibility of performance occurs, and the-

events which must be proved to constitute a successful plea .

of frustration\pr impossibility of performance. With res-

pect to transfer of‘ownérship, the common law indicates by

statute a rather detailed set of rules to guide the courts

in determining the transfer of ownership. Quebec also in

the chapter on Sales coupled with articles from the chapter '
»

on Obligations sets forth guidelines for transfer of pro-

perty. Both systems stress the importance of giving effect

‘to the parties' intention- whether expressed in the contract

" or implied by the law. It is only where no such intention

is apparent that both systems resort to the guidelines pro-

vidé&. The major area of difference concerns sale of a

specific lot of merchandise which must be weighed, counted,

or measured to determine the price. In coﬁmon law there is

a presumption that ownership will not pass until the

weighing, counting or measuring; whereas in Quebec the pre-

sumption is the property passes at the moment of the contract.
With respect to the locus of the loss when impossibility

of performance occurs, both systems rely on the maxim res
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.perit domino when the contracts are for the\salgbof goods. .

The cofmon law has taken this maxim from-the civil law

v

and applied it with the same interpretations. Therefore,

the importance of the transfer of ewnership cannot be

emphasized too much. Neither system expressly provides for

/ - .
/ risk. Rathr, one must resort toqu;isprudence and doc-

- e e, A I PR NN e menR e
.

trine to interprét the responsibilifies of the parties. The
theory of risks in Quebec is directly tied to the rules i

governing impossibility of performance; whereas in common

law it is possible that the application of the doctrine of 1

"

risk will not necessarily involve a frugtrating event. .

The events which constitute a "cas fortuit" or a fruys-

.
T G I A A S ST g A Wit re 6 e 1 N, >

trating event are basically the same in both systems. The

b

civil law, however, is more precise in detailing the require-

¢ N Vg v S

<

ments for a plea of impossibility of performance than the

L PR A ey
LERR RN ST

N
common law., In common law, one can never be sure which

©
& §
{

theory of frustration will be appl%ed which leaves the cer-

. tainty éf the contract somewhat in question. The common i f
law is more likely to render jﬁdgment where there is com- |
merical impracticality than the civil law system.

It appears that the proposed Civil Code is tafing a
progressive step with respect toﬁihe transfer of ownership
of moveable property. The civiliaﬁs take aémore realistic )
view and make possession of the goods the primary considera-— £,

tion for the locus of the loss. It would do no harm for

, »
the common law to adopt the same rule. - ' é

¢ - v ;
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