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ABSTRACT jl' 
f' 

Risk 4 and Frustration or Irnpossibilit~ of .Performance. 

~-;;~~~~~h have become impo~.ible to perform will have' ." 

varyin9 effectè~upon the parties conc~rned acc~rding to the 
. 

express conditions of the contract as, weIl as those rules 

irnposed by the courts when contracts are silent. Canadian 

common 1aw courts mu.t apply the doctrines of risk and frus­

tration to determine the rights and liabilities of the par­

ties. Quebec civil law tu~é to the Civil Code which ex-

, pressly enunciates the manner in which obligations are ex­

tinguished, and te doctrine and jurispruden~e to establish 
, 

the underlying foundation of the principl'~s. The main 1egal 

problems involved are: "the exact moment 9wnership in goods 

is transferred; the locus of the loss when irnpos'sibil.ity of 

performance occurs, and 

constitute a successf~l 

of performance. 

the \~vents which must be proved to 

plea ~f frustration or impossibility 
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RESUME 

Le risque ou l'impossibilit~ d'ex~cution • 
• 

Les contrats dont l'ex~cution est devenu impossible auront 

des effets variables sur les parties int~ress~es selon que 
~ 

ces contrats comporteront des conditions expresses ou que 

,les tribunaux imposeront des rêgles lorsque les contrats 

seront muets sur la question. Les tribunaux de "common law" 

du Canada doivent appliquer les théories du risque de façon 

, a determiner les droits et responsabilités des cocontractants. 
\ 

, Quant au droit civil qu~bécois, le Code Civil d~crit 

expressément, les modes d'extinction des obligations alors 

que les interprétations jurisprudentielles et doctinales, \ 

établissent les bases fondamentales des principes applicables 

en la matiêre. Les principaux problèmes que se posent 

alors sOnt: le moment exact du transfert de propriété des 

biens; le locus ~e la perte lorsqu'il y a impossibilité 

d'ex~cution, et les êvênements dont il faut ~faire la. 

preuve pour invoquer avec ju~tesse le plaidoyer de ri~que 

ou d'impossibilité d'exêcution. 
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A Cm,1PARATIVE STUDY OF THE EFFECTS OF CONTRACTS: 
RISK AND FRUS1RATION 

(T)he legal 'system of every society faces 
essentially the -sarne problems, and solves 
these problems by'quite different means l though v~ry dften with similar results. 

l. INTRODUCTION 

EverY,businessman"who concludes a'contract for ~~ 
\ 

sale of goods iS.hopeful no problems will occur WhiCh~ 

might cause difficulties in the course of the trans­

action. Evéry legal system-imposes certain ôbiigation~ 

upon the seller an~ the ~buyer. This' 'essay ~ill not be \ 

concerned with preiimina~ obligations resulting from 

\ th~ formation ~f th~ contract, nor with the implied or 
~ Il' 

1"\ 
express warrant~es or condii;:ions imposed on the parties • . ,\ 
Rather, the èffects of the contract when it ~ust be 

performed are the, topics of this work. In particular, 
\ 

\ 

'the dO,ctrines of /ls~. ~nd '-frustration or impossib~li ty 

o~ performance ~i.rl be explored in an e.ffort to see 

how they affe~t the rights and obligati~ns of the parties 

to the contrac~. .This i8 intended to be a comparative 

study of the Canadian common law system and th~ civil law 
t " 

of Quebec. There will be a short discussion of the law 

l , 1.. Il , 
ZW~1ger~1 Kon~ad, and Kotz, Hein. An Introduction 

to ,Contparative LaW, ,vol. l. *l'he FrameW0rk. Amsterdam, 
Nor~ Rolland Pûblishing Co., 1977, p. 25. 
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of the Ùnited Stetespertaining to the passing of pro-

pert y ,and risk. 

II. CHOICE OF LAW 

In a contract which involves a seller 'and buyer from 

two different legal jurisdictions one generally looks for 

a governing law.clause which expressly provides which 

1 

legal system will ~pply. Unfortunately this detail is often 

overlooked, or, if providéd, is expressed in terms too 
\ 

vague for the courts to cp,nstrue. Generally" ••• a con­
\ 

,tract is governed by the 1aw o/hiC~ the parties intend Q 

II.. ~ \. 

to apply to their agreement or, if they·~ave ~ot formed 

such an intention, the law wi th which ~e contract is 
< 

most cl~sely connected. The law is •.. called the proper 

law of the contract". 2 

The parties are free to choose any ~egal system to 

submit their contract. However, where the parties h~ve 

failed to stipulate the governing law the courts must 

1 
1 
1 

1 
1 

~ 

..... 

~ as certain the legal system with which the contract is mos~ __ ~- ~ 

closely connectec:il. The court must exaÎnine aIl circun:~- ,1 
" stances surrounding the contract. 

The, single facts to which the courts have ' 
attached importance are manifold. Amongst 
them are: the place where the co~tract 
has been concluded, the place where the 
contract has to be performed, the language 
and terminoloqy employed by the parties, 

2Schmi tthoff, Clive M. The Export'Trade, 
London, Stevens & Sons, Ltcl' .'~- 1975, - p. 110. , 
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the form of the, documents made with res­
pect to the t.ransaction, the personality 

I.of the parties, the subject-matter of the 
contract, a submiss' n to arbitration, 
the situation of the funds which are' liable 
for the discharge, o' security of the 
obligation, a connec ion with ~ preceding 
transaction, the exf ct attributed to the

3 transaction by a pa ticu1ar 1ega1 system. 

Gen~rally where the', contract is Performed in 
,~ 

the 

same country wher~ it is conc:,luded the~e is a presump­

tion the law of that country will prevai1. Where the 

contract is to be performed in a country other than the 

one whère the contract is concluded~ presumes 

in favour of the law of) the P1ace'-.-w~ 1ega1 obliga­

tion was formed. However, in the latter case, the-

courts have divided the law to he app1ied into one system 

of rules to be applied for the formatiorr of the contract, 
, . 

and another system of ru1es to he ~ app1ied re1ating to 

the performance of the Icontract. The courts are hesitant 

to "subject different incidents of the contract to 
" . 

different 1aw readily -or wi thout good reason". 4 

Assuming 'the parties to th~ '·contract are ~gcatéd 

in two different jurisdictions (Ontario-and Quebec) the 
..------------

question-as- to~whidl Taw wili he applied lias- particu1ar 

importance when the goods are damaged or lost. If the 

::::::::=== ----~hmitthOff, Clive M., The English Conflict of Laws, 
~ 3rd 'ed., 1954, pp. 110-111 quoted Ibid .... p. 112.-

4Ibid., p. 110. 

-
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parties indicate the law of . Ontario is the law of the, 

contract, ,The Sale of Goods ActS will be the governing 
l ' / 

statute. If_, the law of Quebec ,is to be applied, the 

, r' civil Code of Quebec6will be ;the governing law. The 
ciY 

parties are also free to choose the Uniform La~ on the 

International Sale of Goods. 1 This Law applies ,only to 

'contracts for the international sale' of goods unless 

the parties 'expressly agree t adopt the Law. Article 
/, 

o 

I.l (a-c) defines an inte ational sale as follows: 
_/ 

a) where .t~ntract' involves the sale 
of qçlOds which are a t the time of the 

___________ ~luSiC;n of the contrac,t in the 
. ~ course of carriage or will,be carried 

__ 1-.-.!----.:.-------- fJ:'om the ter.ritory of one state to 
! the terri tory of anotheri 
\ / 

/' 

o 

b) where the acts consti tuting the offer 
and aceeptance h~ve been effected in 

• the territories of different States; 

c) where delivery of the goods is to be 
made in the territory of aState other than 
tha:t wi thinf whose terri tory the acts 
constituting the offer and the acceptance 
have been effected. 

The law-of Ontario and England mairiVtains a 
\ 

hold on t13.~ notion of xisk and property passi~g 
- 1 

\ 

5 1970 R.S.O. C-421. 

6Cl vil Code of Quebec. 

tenacious 
Cf 

together 

. ' 

7Uniform Law on the Internationë3!)l Sale of 'Goods. Second 
Diplomatie Conference on the Int~rnation~l Sale of Goods 
(Corporeal Moveables)-___ ~he H~9uè, ~pril 2-24, 1964. 

--- -~------ - - ~ ! 
.. ,p 

-
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while the Uniform Commercial CodeS and the Uniform Law on 

the International Sale of Goods 9 have managed to avoid 

,; . 

the pitfalls of the property connection. The Civil Code of 

QuebeclO provides another interpretation, particularly to 

the formation of ~~ntracts which has a definite in-

fluence on the effects of contracta. In order to assess . 
, ~ 

properly the Canadian common law position on ~ risk 
1 

,of loss 6r deteriora tion, one mus t examine the \, rules 

'governing the pa~ing of prGperty. 

III. PASSING OF PROPER~l -q":: CANADIAN CO~O~~ LAW 
1 .. l~ " 

Generally, the property passes ace9Fding to the in-
Ji ... #'- ~ ,... . 

tention of the parties which is governed by the c~ntra6t. 

Delivery is'not necessary to pass the property unless~~ 
yJ(" '.. q 

, parties expressly sta:t~/âelivery i6 a eondition- p~eee-
~ 

l' ... 

dent to the property passing. Two important results 

fo~lOW the passage of property: 1) the risk normally 

p~sses with the property.ll and 2) the seller is not en­

titled to sue for the priee of the goods un~ess property 

ha~-passed. That is, if the g~ods are still the ~eller's 

'he must mitigate his damages and if the goods hav~ be­

come the buyer's the sellër may, ~ue for the priee in debt. 

BUniforrn Commercial Code. National Cohference of 
Comndssioners 0n Uniform State Laws, 1962. 

fi 

9SuEra , note 7. rd 10 ' 
,su~a, note 6. 

. " 
111970 , R.S.O. C-421,. s. 21. 

" 
\ . 

• 

-
" 

.. 
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, 
The exact moment property passes depends upon whether, 

,r' 

the goods are specifie or ascertained. The Sate of Goods 

Act12 lays down a framewor~ of presumptions' regarding . 
speei fic goods. Section l(m) defines specific goods 

, ' 
." as good:;; identkfied and agreed upon a:t the time the con­

tract--of"sale is made. 5,~ction 18 (1) provides that pro-
f""' ~"< 

,pert y.;; in specifie goods w~ll pass at such time as the 

parti.'é,§ to the contraet intend i t to be transferred. Sec-
, ,; 

tion 18 (2) provides that one May ascertai.n the intention 
.. 

, (, 

of the parties through the terms of the contract, the con-

duct of the parties, and the circumstances of the case. 

This presumption regarding ,the intention of the parties. 

is generally considered' the srune for a ct{ptract for 

unasc~rtained goods. 13 

", Where the parties have failed to indicate their in-

tentïon regardiilg the passing of property ana the courts "'""''''' 
.. " / 

are unable to ascertain tl:lat intention PY fPplying \sec- -

_tion-18, the Act provides five (5) ~ules i~ section 19 

te aid the eourt in determining the moment when property' 

w~ll pass. Rules l, 2, and 3 apply to specifie goods: 

~ule 4 applies to sales on approval, and Rule 5 applies 

te unascertaineâ goods. 

l2supra, note 5. 

l3Atiyan, p.s. The Sale,af'Goods, 5th ed. London, 
Pitman Publishing, 1975, p. 145. a . 

- • (l 

-

" 

i • ~ 
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A. Rule 1 --Where there is an unc~nditiona1 
contract for the sale of specifie goods 
,in a deliverable state, the property in 

'the g<?ods p'asses to the buyer when the 
contract is made and it is immaterial 

/ whether the time of payment or the time 
, of delivery or both is postponed. , . 

As mentioned above, specifie goods means the goods iden-

tified and agreed upon at the time the contract of sale 

is ma~e. l,n the case Kursell v. Timber Operators and 
i 

C9ntractor~ Ltd14 the plaintiff sold the defendent ail 

the trees in a forest which conf~~~, t~ certain mea­

-sufements on a partieular date. The government con-

fiscated the forest, and the plaintiff sued the defen-
~ 

dent for the priee claiming the goods were specifie 

enough to fall within the terms of the Act. The court 

held the property in the trees had not passed to the 

/ 
! 

defendents as the goods were not sufficiently·identified 

since not aIl thé trees were to pass but only those eon~ 

forming to the stipulated measurernent. If the contract 
1 

ha9 been for aIl the tr'ees regardleJJs of size the goods 

would have been specifie enough to pass property in the 

trees and cause the defendent tQ be liable for the priee 
l 

even though there was no longer any property to be de-

1ivered. 

Rule 19(1) speaks in terms of an unconditional con­

tract. The major problem with the term "unconditional" 

arises due to the presence of 12(3) of the Act 

140.921.) 1 K.B. 298. 

, 
, 1 

T 
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which denies the buyer the right to reject goods if 

there is a breach of èondition by the seller when the 

property has passed to the buyer. The buyer must treat 

the breach pf condition as a breach of warrant y and can 

only recover damages. Therefore, to avo~d this harsh 
y' 

interpretation, the courts give an extraordinary dé-
C 

finition of unconditional contra,ct in 19 (1). The courts , 

have defined such a contract as one';:~~iCh does hot con­

tain a term which is a condition. Since aIl contracta 

must contain at lease one condition, this definition 

virtually erases the effect of 19(1)., This· juggling 
" 

by the court can be seen in the case of'Varley v. 

Whipp.15 That--case-i.n~ the sale of a second hand 
------ . 

reaping maching represented as being nearly new by the 

seller. It turned out to bë very old when delivered to 

the buyer who, in turn,' sued for rescission of the con­

tract and return of the pri~. In order to avoid the 

effecta of s. 12(3) the court r~led it was not an un-
----------- '"' 

___ ~nàitr6n"çtl contract for the sale of specifie goods ànd 

the property had not passed. The court ruled the con­

t~act contained promissary conditions s~~h ~s descrip­

tion and merchantability, and the Quyer was entitled to 

reject the gobds for breàch of an implied condition of 

description. 

15Q.90Q] 1 Q. B. 513. 

... 

\ 

/ 
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the goods. It should be noted ·,that de1iverable state 

ia not the sarne as the right to reject. That is, the 

goods may.be de1iverable but rejectable because of the 

breach of anoth~r conQition. The application of this 

rule can be seen in Jerome v. Clements Moto~ Sales Ltd. 16 

The p1aintiff contracted to buy a 1955 car from thè de-

fend~n t dealer. '!'Wo cars were deal t in exchange wi th 

a·$~OO. balance to be paid. The agreement had a clause 

"no warranties or representations whatever are made 

upon any second hand car". The seller undertook to 

make repairs to the 1955 car. The repairs were made and 

the car was ready to be delivered. However, before 

delivery could be made, the shop burned and the car 

great1y deteriorated in value. The defendent was un-

able to make delivery of the caI', and the plaintiff 
. 

took an action to recover the $90~. paid and the'value of 

the two cars in trade. The court held where the seller, 

has undertaken to carry oU~_"some work on goods prior to 

delivery, the goods were not in a deliverab1e state until 

the work was completed ~ notice was given to the buyer. 

The COUI't also 'ruled it was immaterial that work to be 

done would be trivial in nature. Therefore, the property 

> 160958J O.W.N. 245, 14 D.L.R. (2d) 745; affld. 
0958.1 O.R. 738; 15 D.L.R. (2d) 689. 

1. 
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had not passed which in turn meant the risk had not passed 

to the buyer. The risk remained on the seller who must 

return the price and value of the two cars. 

The postponement of payment, or delivery is stated to 
(j 

be immaterial to the passing of property. In the case of 

R. v. Dilling17° the buyer bought goods on a layaway plan. 

He paid part o~ the purchase priee and the goods re- ~ 

0" mained in the seller' s store. The buyer paid $500. of 

a total of $655. and then the seller went bankrupt. The 

Crown seized aIl of the goods in a receivership action. 

The court he1d the property passed at the tirne of the 

• contract of sale and not at the time set 0 for subseq,ue\.nt 

aè1ivery. The goods belonged ta the buyer, becausê 

they were specifie, designa~ed goods, held for a parti-

c~lar purchaser., It would be interesting ta see how 
o 

the court might have ruled if a fire had burnt down'the 

store and destroyed the property. 

B. Rule 2 -- Where there is a contract 
for the sale of specifie goods and 
the seller is bound to do something 
ta the goads for the purpose of 
putting _thern into a deliverable state, 
the property does net pass until such 

______ thing is done and the'buyer has notice 

" 

" 
\ 

----------~ 
As seen in Jerome V~.~C~l~e:m~e~n~t~s~M~o~t~o~r~s~a~l~e~s;:LLttddlS~~~~~------------~L-_ 
of notice te the buyer was considered crucial enough to the 

. ' 
170.97:0 lW.W.R. 76 (Man. Q.B.) • 

1Bsupra, note 16. 
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court to prevent the property from pass,ing. One author 

has suggested the notice does not have to emanate from 

the seller. That is, actual knowledge on ~he part of 
, , 

the buyer that the thing is done will be enough to pass 

the property on proof of,<, such k~o~ledge .19 

C. Rule 3 -- Where.: tb~re is a contract' 
for the sale of~speoific goods in a 
deliverable state but the seller is 
bound to weigh, measure, test ur do 
sorne other act or thing with reference 
to the goods fO'r the purpose of as- . 
certaining the priee, the property 
does not pass until such act or thing 
is done and the buyer has notice 
thereof. 

Thi" rule applies only ~o the seller and imports a con­

dition into the contract flowing from the dut Y of the 

sellér. This section does not apply where goods are 
/ 

sold for a lump sum sinee the priee ~p the goods is al­

ready ascertained wi thout an exact count of the good~"""""'" 

in question. 20 

Since Rule 3 is referring.to an agreemént whieh is 

subject to the fulfillment of a condition pr~cedent, 

there is little doubt the seller, as owner, m~st bear 
1 

the risk of loss if the goods are dama~ed or tost un-

·less the buyer expressly agrees to accept i t before the 
I--r----------------------------

() 

condition i9 fulfilled. It will be seen later. that assent 

,by the buyer may be express or implied from' his actions. 
t / 

19Gues t,'A. G., ed. 
- • London, Sweet & ;;Maxwell, 

20Ibid• 

Benjamin's Sale of Goods. 
19 74, p. 320. 
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1 

~ven with the buyer's'express intent tolaccept the 

ri'sk, hè is not ~xpected to 'do so unless the goods 
, 

have in sorne sens~ been identified to the contraet. " 

r---This would prevent the seller from appropriating goods 
~ 

otherwise undesignated which are known to have perished, 
" and relying on the buyer's assurnption of risk to justify 

his ela'im for the piiee. 21 

D. Rule 4 

This rule is concerned with sRecific goods delivered 
< • 

ta the buyer on approval ?! on sale or return. The pro­

pert y passes to ~e buyer 1) when he signifies approval 

or acceptance of the goods or does any act adopting the .. 
transaction or 2) where the buyer does not signify ap-

prova1 or acceptance but retains the goods, without giv~n9 

notice of rejeption. In the latter case property passes 

where there is a time fixed for ret~rn of goods on the 

expiration of J~at time. When there is no time fixéd 
, " 

for ~eturn of the'goods, property passes on the expira-
. , 

tion of a ~easonable time which is always a qu~stion of 

fact,l'" '"This type 0 1 ~~le i8 construed prima facie as . \ ;r 
a bailment with ~~ option to purchase, rather than a 

sale~ith a right to reject. In this case, the seller 

~ as owner of the goods is considered te retain the risk 

of the goods. Genera11y in a contract which is 

21 . . 
Sealy, L.S. "Risk in the Law of Sale." 31 Cambridge 

Law Journal 225, p. 241. 

-
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. " 

considered a ",hire-purchase" the risk is transferred to 

the buyer either exptessly in'the contract or by impli-
'*1f ... ;Y' 

cation. In the former case, the fact thi,it· the goods 
, 

cannot be ~eturned intact due to a risk event does pot 

amount to an adoption w1thin Rule 4. 22 

If the transaction 1s cons1dered as a sale with a 

right to reject, the contract rnay have the effect of 
J. 

passing the property either at once or at a subsequent 

time. The property vests in the buyer subject to a .. 
f 

condition subsequent. If the sale is rescinded caused 

1fe

the happeni~g of the event, the propërty revests in 

seller. It is usually agreed tha~ until the failure 

th d ' t' th 'k ~ " th seller. 23 e con 1 10n, e r1s rerna1ns on e 

./ If the risk 1s with the buye~ pending the fulfillment 

or failure of the condition, rescission will be possible 

only if restitutio in inte'grurn,can be made. If res-

~~ cission is possible, the ri~k is considered to revest 

J' 

24 
in the seller retroactively to the tirne of the sale. 

Genera1ly Rules 2-4 refer to specifie instances 

of conditions suspending passing of property. Section 

20(1) covers any other conditions suspending the passing 

of property. If the seller reserves the right of disposaI 

until sorne conditions are fU1fi1led,.,. the property does 
~ 

22Ibid ., p. 240. 

23Head v. Tatters~le (1.871] L.R. 7 Ex. ':l. 
1 

24Supra, note 21, p. 241. 
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"In MOSt 'cases such a conditional contract pasSe -will have no effect, as regards risk; it will remain 

with the proposed seller • ,,25 

E. Unascertained Goods 

The meaning~of urrascertained goods is generally 

considered to cove~ three types: 1) goods to be manu-

factured or grown by the seller; 2) .pure1y'generic goods, 

and 3) an unspecified port~on of a specifie~ b~1k.Z6 

Section 17 of the Act provides that in a contract for 

sale of unascertained goods, the property dOêS not pa~s 

until the goods are ascertained. This situati~n i8 

also governed by the inte~tion of ~e parties. The mere 

fact that goods are ascertained does not mean property 

automatica1ly passés to thè buyer. One must ask first 

if there has been an ascertainment and then look for the 

parties' intention per section 18 of the Act. Where the 
Q 

parties express an intention tbere is~no problem; how-

ever, with no such express intention one has to rely on 

" the prima facie rule in section 19; Rale 5. This rule 

provides when a contract is for unascertained or future 

goods the·goods must be appropriated unconditionally to 

the contract. 'That i6, the goods must be identified 

and set aside and nothing further need be done to the 

25Ibid ., p. 240. 

26Atiyah , supra, note 13, 'p. 155. 
1 
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~o9dS.' This unconditional app,rc~~~~~~~ne contract~ 
r 

must be either by'the seller witp the as~ent of the buyer 

or by the buyer with the assent of the seller. The assent 

may be either express Or implied and can come either 

before appropriation or after appropriation. Where there 

is a condi tional appropriation, the goods irrevocably 

attach to..t"I'the contr~ct but the property is reserved in 
1 

the seller and is not to pass until the fulfillment of 

a condition such a~ payment. In th~s latter case, it would .. 
be considered a conditional contraoè and the risk would 

remainowitQ the seller. 

i) Rule -5 (il. -- Jurisprude'nce 

(a) unspec{fi~d Part of Specified Whole 

In the ease A1dridge v. Johnso67 the buyer con-
, 

tracted to buy 100 quarters of bar1ey out of 200 quarters . ,-

which he had inspected. The parties agreed that the 

buyer was to send his own sacks into which the barley. 

was to be put add the sacks were then to be~taken to the 

train station and put on the cars by the seller. The 
) 

buyer did not send enough sacks, but the seller filled 

" those sacks sent. The seller did not send the barley ~ 

to the railway due to lack of transportation. The seller 

went bankrupt and emptied out the sac~s filled. The 

court ruled that putting the barley into the sacks was 

an unconditional appropriation of the goods and pro-

pert y in those sacks passed t9 the buyer. The court 

27(1857) 7 E. & B. 885; 119,E.R. 1476. 

-~--~-
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implied prior assent by the buyer, because he has in-
. 

spected and approved the barley in bulk and 'had sent 

the sacks as an indication of his'approval. The court 

found an implied understanding of the parties that 

filling the sacks was equal to appropriation. ~t is 

interesting to note the se:J..ler still had an obligation 

to perform, tha t is, to take the goods to the railway 

for shipm~nt. The court held this obligation made no 

differenc~-'~:-~ge--o:f--the- propeIJ;y to the buyer. 

In the Canadian case of Zaiser ~. Jesske28 there 

was a contract for 1200 bushels of wheat which was 

stored in a bin with .ather wheat. The seller gave the 

buyer the key to the bin where the wheat was stored. 

.Subsequently, the contract failed and the b~yer sued 

the seller in conversion. The court held the prope~ty 

did not pass, because there was no unconditional appro-

, priation of the 1200 bushels to the contract. Handing 
/' 

over the key was not symbolic of deli very of the 1200 

bushels, because the bin contained more than the con-

tract amount. T.h~ handing over of the key could .Dot 

pass property until the c6btract_amoun~ was separated 

from the bulk and apprdpriated to the contract. The 

handing of the key was equally consis tent wi th the in-

tention to retain the property as wi th passing it to 

the buyer. Certainly if a risk event had occurred 

28f}9lEll 3 W.W.R. 757 (S:ask. C.A.) 

- ----~ 

~\. 

~ 
-,. 

.--L-
f 

'j , 

\. 



. 

\ 

, 

1 

)-

1 

f 

! 
t 
" 

, 
• r 
; 

t 
~ 
\ 

f 
! 
~ ~ 
i-

{ 
f 
~ 

" 

17 ---,' 

the seller would bear the loss. 

(b) General Considerations 
• 

In the case Carlos Federspiel v. Charle~{!?Mi:g29 __ _ 

The plaintiff buyer ?rdered tricycles ta be m~ufactured 

by the seller (future goods). The seller manufactured 

the goods, packed them in boxes w,i th the buyer 1 s name 

and address on them. The buyer was inforrned and re-

quested shipmel1.t as saon as possible. Before the seller 
o 

could ship the goods he became bankrupt. There was no 
--------------- - - -------- --

subsequent as~ent so the buyer had· to 'Show-previous. 

" 
assent. The court held the property had not passed to 

the buyers, because the goo~s were not appropriated to 

the· cënnr act. The court found the goods would be appro­

priated only when delivered to the $hip fo~ carriage to 

the buyeI. It is difficult to justify this decision when 

30 compared ta the case of Aldridge v. Johnson • It might 

be possible to distinguish the case on the grounds the . 
- -_·.-buye~-senthi;-~wn sack~ and there was constructive 

". deli very to the buyer when the barley was put ïnto the 

sacks. The seller would then become the bailee of the 

goods for the buyer. This still doe!; no t, ring satis-

factorily due ta the seller' s remaining oplig~tion to ., 

290.957] '1 Lloyd's Rep. 240. 

30supra, note 27. \ 
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ley o~:' the railway when one o~e ptain rea:'" !( 0 0 

1 _ 

1 

sons f holding the( property had not passed in Carlos 
, 1 . 

Ir-r~~,----------~~~~,.~,~ie~l was the ~elle~'s:obligation ta put the gqods 

n th~ ship. 

1~~7' 
, 

Carlos Federseiel is alsQ. important for the fiv~ 

basic principl'es regarding appropriation laid down by' 
l " 

Pearson J. The principles' ar~:l) the' mere setting aside 
.$.\ ~ 

\ 

\ 
-~_.--- ' 

\. 

... 
'of the goods by the seller ia not enough for' appropria-

I l ,'" 

l' 
~ t 

(i. 

(~) 

tion for he can change hïs mind. The parties must have 
l ' \ tI p 

the intention to irrevocably attach the good~ to the con-
, . 

tract; 2) the appropriation may be made by agr~ement 
" p 

although sometimes assent may be conferred in advançe 

(Le. Aldridge v. Johnson_>; 3) if the seller holds the 

goods on behalf of the buyer. i t i't; considered as actual, 
b 

or constructive delivery. If the seller retains possession 

of the ~OOds: he does so as b~ilee; 4J,The sale'~f'GoOdS 
Act' normally associates risk ~s passing wi th property, 31. "1 
~ . 
but where the goods remain a t the seller 1 s risk prima 

fac!e the property has not pas~ed;. 5) usually the appro­

priating act iB the last thing to he dane by the seller. 
i> 

If a further act is to be done by the seller",that is' ./ 

l~.,y:tima, fa'cie evidence thato ,property does not p~ss until ' , 

such a condition is fu1filled. 32 . , J:_ . ,-
, 

cOné ~uthot suggests it is very difficult to tell 

'.,.,"-
, l 

,', 

32 . 29 255 :6' Sqp~a, n9~~ , pp. ~. . : 

/ 
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the intention oJ the parties in an- export, sale and the 

five presumptions in Carlos Federspie! are net appro­

priate to export sales. In an export sale, the seller , 
. may : 1) reserve tli'e property' in the goods until '-ce'r-f 

tain conditions are fulfilled or 2) he may not have 
.'i, 
made the transfer of the property conditional. In the 

1) " 

first instance, the praperty does nat p~ss until aIl 

the conditions are met even thoug~ there may be~delivery 

ta the buyer, hi~ agent, or to the carrier. This reser-

vation of property requires expréss stipulation in the 

contract of sale. ~ There are 2 rebuttable presumptions 
j 

in favo~r of aOcanditional trans(er of propetty in 
~.... ./" f 

The Sale of Gaods Act. The first is found in section 

20(2) which;indicates where goods are shipped and by 
h' 

the bill of lading the gooas are deliverable ta the order 
, l, 

of the seller or ,his agent, it is presumed the seller re­

tains property in the goods until delivery of othe Bill 
" \ 

, to the buyer or his agent. Secondly, where the seller 

has d~awn on the buyer for the purchase price and trans-

. mits the Bill of Exchange and Bill of Lading toge the r. 

to the buyer to secure acceptance or payment of the Bill" 
1\ 1\ 

,! olf E h 'Il h b ' f xe a~ge, property w~, not pass, to t e uyer ~ 

he does not honour the Bill of Exchange. He would also 

have to return the Bill of Lading. (Sec. 20(3) ) 33 

• \ ~e thEt, seller fails to stiP:late the passing of 

u 

33 1 
Schmitthoff, supra, note 2, p. 68. 
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property is; conditional and neithêr 20(2) nor ~3) can , 
" ' be invoked,;the passing of property will depend,on the 

form of the Bill ~f Lading and whether or not tpere is 

delivery of the Bill. If the seller has taken out tpe 
• 

Bill of Lading to the order of the buyer or bis ageI\t 

and delivers the Bill to the buyer or his agent, the in­

ference is irresistible that the seller intended to 

transfer property. However, merely ~aking out thè Bill 

of Lading in the name of ,thé buyer does not n~cessarily . , 

reveal the seller's intention of pas~ing the property. , 
Where there is no dut Y to deliver a Bill of Lading, 

delivery to the carrier pri~a facle passes prqperty to 

the buyer. 34 'Under a C.I.F. and C. & F. or F.O.B. 
l ' 

contract wi,th a Bill of Lading property passes condi-

tionally when the Bill is ~elivered to the buyer or his 

~J agent. The property reverts to the seller if the goods 

are not in accordance with the contract. 35 Finally, de-
} 

liberate retention of the Bill of'Lading by the seller 

may indicate an intention of the parties that property 

shall not"pass to the buyer on such an anticipated de-

. ·36 
l~very .",.' 

Cc) Assent '.J 

Sometimes the court will imply subsequent assent 

( 34~., pp. 68-9 
.'" 

, 35Xwei Tek Chao v. British Traders li Shippers Ltd 
0.9541 2 O.B. 459, p. 487. 

36Cheetbam & Co. Ltd v. Barrow Haematile Steel Co. 
[196~ 1 Lloyd's '~Rep. 343, p. 353. 
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from the mere silence of the buyer. In Pignatoro v. 

Gilroy37 there was a contract for unascertained goods. 

The defendent âelivered 125 bags of rice out of 140 to 

the plaintiff. The rernaining 15 bags were located an-o· 

other place. The selle~ wrote the buyer stating the 

bags were set aside and requested the buyer to pick up 

the goods. The'plaintiff buyer did nothing for a rnonth 
': 

and the bags';, '\:lere stolen. The court held the property 

had passed on the ba§is of a subsequent irnplied assent. 

If the buyer was going 70 object, he should have done 

so promptly 50 as not to place upon the vendors the risk 

of continued possession of the goods. 

ii) Rule 5(ii) 

This rule proviaes the seller is deemed to have 
, . 

unconditionally appropriated goods to the contractr'when 

he delivers'goods to the buyer or carrier or bailee for' 
~. 

the purpose of transmission wi'thout reserving f.he right 

of disposaI. This rule is subject to section 17 which 

states in a contract for the sale of hnascertained goods, 

property does not pass until the goods are ascertained. 

That is, if the goods are still in bulk when delivered, 

section 17 can override Rule 5(ii) of section l~ and 

delay the t&ansfer of property., Ari exarnple 

be seen in the case of Healy v. Howlett. 38 

'~ 

37 (19l9J 1 K.a. 459. 

38 09l'Zl 1 K.B. 337. 
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the seller put 190 boxes of fish on the train. Twenty 

boxes were for the buyer, but they were not specified 

at the 'tirne the goods were put onto the train. The seller 
p 

insttucted the railway officiaIs to earrnark 20 boxes 

~or the-buyer and the rernaining boxes for 2 other con-
Ir 

signees. The train was delayed and,before the buyer's 

boxes were earmarked, the goods had deteriorated. The 

court held th~ property did not pass when the boxes were 

put on the train, because there had been no separation of 

. the particular boxes going to the buyer •. The property in 

the fish had not passed to the buyer before the boxes 

were earmarked, therefore, the goods were still at the 

seller's risk when they deteriorated. Where an uniden-

ti~ed part of a bulk is sold there can be no appro-

priation until there is a severance of the part sold 

from the reste 'Therefore, Rule SÜi) is subject to goods 

being ascertained u~der section 17. Though there must 

always be a di~tinct 'separation and identification for 

property to pass, it does nbt mean risk cannat pasSe 

IV. DOCTRINE OF ALLOCATION OF RISK--Canadian Common Law 

The Sale of Goods Act, s. 21 -- Unless other­
wise agreed, the goods remain at the seller's 
risk until the property therein i~ transferred 
ta the buyer, the goods are at the buyer's risk 
whether delivery has been made or not, but 

a) where delivery has been delayed through 
the fault of either the buyer or seller, the 
goods are at the risk ~f the party in fault 
as regards any 10ss that might not have 
occurred but for such fau1t; and 

", 
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b) nothing in this section affects the duties 
or liabilities of either seller or buyer as 
a bailee-of the goods of the ~ther party.39 

The notion of risk is not defined in the Act, and, other 
/ 

than s. 21 is mentioned in only two other sections of 

the Act which will be dealt with later in the essay. 

Generally, the incidence of risk ~s dete~ined as a 

matter of law, and, in most instances, i~ tied to the 

notion of ownership in the goods. A ris~ event is one 
1) 

which affects the physical state-of the goods through 

damage, destruction or deterioration. There"are many 

"risks" involved in any contract of sale. That is, the 

Ibuyer assumes aIl risks as to quality and fitness of goods 

except for those implied or express warranties.- This 

doctrine of caveat emptor has nothing to do with "the 

risk" which is spoken of in the statute. One must infer 

that IIthe risk" in the statute is the risk that, without 

any.fault on the part of the seller or buyer, the goods 

may p~rish or be lost or damaged. The central notion of 
1 

"the risk" lis loss and incidentally of damage or deterio-

ration resulting in partial loss. 40 

The conse~uences of a risk event involves the li­

ability to pay the price and the price only. Any other 

obligations such as damages for non-delivery or non­

acceptance will depend on wheth~r or not the contract has 
\ 

39 1970 R.S.O •. C-42l, s. 21. 

40 
Sealy, supra, note 21, pp. 2~6-7. 
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been frustrated. Consequential losses may on1y be re-

covered when a damage action is brought and only then 

when the damages are not too remote and also within the 

reasonable contemplation of the parties. 41 

Where the buyer accepts the risk he must pay the 

price even though the goods may have bèen who11y or par-

tially lost or damaged. If the payment of the price is 

conditional on the delivery of the goods, the buyer is 

a~sumed to have waived his right to require delivery when 

the goods are lost. " 'l'he buyer does not assume an ·abso-

lute obligation to pay the priee; he can reject damaged 

goods as a breach of condition whether it involves an 

implied condition-of merchantability or late delivery.4~' 

Where the ,risk i5 o~ the seller, the buyer need not 

pay the priee if th~ goods are lost and the seller may 

be in breach of the contract for falling to de1iver. 

Where the property has passed to the buyer, but the riak 

remains with the 'seller and the,goods are destroyed be­

fore the contract is fulfilledi the buyer can recover any 

amount already paid. The courts usually interpret the 
,: 

property as having passed defeasibly. Therefore, when 

the risk event occurs, the property revests in the seller. 43 

As mentioned above, risk of accidentaI 10S5 passes , 

prima facie when property passes. This allocation of risk ., 

4lHadley v: Baxendale (1854) 9 Ex. 341." 

42sealy, supra, note 21, pp. 237-8 • 

43Ibid., p. 239. 
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can be seen in the maxim res perit domino which indi­

cates when a thing is destroyed, the loss is to the 

owner. ~his adoption by common law Canada from the 
" 

• 1 

civil'law system can ,be seen in the Quebec case Mechutan 

Fur v. Carl Druker Furs Inc. 44 This was a contraot for 

the sale bf furs to be shipped from New York to Montreal. 

The furs were stolen in, transit. The court held that 

once a saletis complete and the seller has no further 

obligations, the ris~.passes to the buyer even if the 

goods are not delivered into his possession. 
1 

There are three exceptions to the rule rlsk passes 

with property: 1) where there is awexpress contrary 

intention that risk' and property are to pass °tagether; 

2) where the goods are unascertained, but part of a 

specified bul,.k, and 3) where the goods involved î;·n the ~ 

contract are intended for exporte In the Ontario case 

Inglis v; James Richardson45 the buyer bought 4000 bus­

hels of wheat ~hi~were stored in a warehou;=;e hOlding 

20,000 bushels. The buyer received a delivery order 

which gave hirn the right t~~i~diate delivery of the 
. ./ 

wheat as he wished. After 1000 bushels were delivered 

fire darnaged the rest of the wheat 10c~te4 in the ware­

house.n This darnaged wheat was sold as salvage, and the 

buyer sued the seller for conversion. The court held 

44g96~ C.S. (Que. S.C.) 

45(1913) 29 O.L.R. 229 (Ont. C.A.) 

• 
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the property ha,d passed once the goods were in the hands 

of the bailee and the seller no longer had had any con-

tro1 over those goods. The court found an attornment by 

'the bai1ee when he accepted the delivery order. The 

court also held that even if the property had not passed, 

the risk had passed, so 'the buyer could sue in conversion. 

With due respect, it'seems a mistake to al10w the buyer 

to sue the seller. The buyer shou1d have sued his bailee 

and, as he bore the risk, he could not sue the seller 

for fai1ure to de1iver. 
l " 

Perha~s an 'easie'r case to unoerstand and reconci1e 

is Sterns Ltd v. Vickers Ltd46 • The defendent sold 120,000 

gallons of spi~t which was part of a total quantity of 

200,000 gallons in a storage tank belonging to a third 

party. The plaintiffs obtained a delivery order which 

the third party accepted, but the p1aintiffs decided to 

leave the spirit in the tank for the time being for their 

own convenience. The spirit deteriorated in quality be-

tween the time of sale anq the time the p1aintiffs even-
" 

ftual1y took delivery ~f the 120,000 g'allbns. The buyer 

sued the seller,claiming the property and,therefore,the 

risk had not passed. 

The buyer had acquired .. 
bulk, insurable by the 
'" 

risk of deterioration. 

The court held the seller not 1iable. 
, ~J 

an undivided share of a larger 

buyer, and carriîr with it the 

The se1ler l s obligations'were 

46 (L92~ l K.B. 78 (C~A.) 
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discharged once the bàîlee undertook to deliver the con-

tract quantity out of the bulk ~o the purchaser. -The 

seller has no more control once this happens. The accep-
o 

tance of the delivery warrant was regarded as a crucial 

factor since it was this which gave the buyer an imme~ 

diate right to possession. This last point is considered 

the distinguishing feature between Sterns and Healy v. 

Howlett47 • That case held that the risk in 20 boxes of 

fish, where were dispatched to the buyer as part of a 

total of 190 boxes, none of which had been earmarked for 

him, was still on the ·seller. The railway in that case 

did not inforrn the buyer they pw~re holding goods for him. 

The seller still had sufficient intereat to stop delivery. 

If the delivery order had been a~sented to by the rail­

way, one m;ght be able to argue risk had pass'ed. 

Though not specifically ~~ntioned in The Sale of Goods 

Act, the passage of risk and transfer of property are 

regularly separated in export trade law. The statutory 

presumption' ia displaced by the parties. ;In the ,absence 
, . 

of special arrangements, risk generally passes when the, 

·goods leave the custody of the seller. ln a contract ex 

works and f.o.t. the risk passes when goods are delivered 

to the -buyer or his agent or to the rai lway • In a f. a. s. 

contract, risk passes when goods are placed along·side the 

ship. In f.o.b. and c.i.f. contracts,'risk passes when 

47 Supra, note 36. 
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the' goods are delivered over the ship's rail. The c.i.f. 

buyer must pay the price and accept shipping documents 

even when he knows goods have been lost in transit. 48 

It i8 important ta distinguish between the !isk of 

accidentaI loss and the risk of detérioration of goods 

in transit. Section 32 of the Act applies to destination 

contracts, and, as a result of this section, the whole 
, 

risk does not pass to the buyer. the section apportions 

risk as follows: 

i) Buyer's risk: deterioration in the 
goods necessarily incident to the course 
of transit, even though the' seller agrees 
to deliver at his own risk. 

ii) Seller's risk: AlI risks over and 
above those borne by the buyer. That i5, 
he is liâble for extraordinary deteriora­
tion which does not flow from a defect 
in the goods \ 

The general ru~ is! upon delivery of the goods 

to a carrier the whole of the risk passes to the buyer. 

The statute in s. '32 distinguishes risk of accidentaI 

10ss ,and risk of deterioration, but this applies only 

to destination contracts. The case of Mash and Murrell v. 

'Ernrnanuel49 has introduced this distinction in ta the 

'cornmon law, and it applies to any f.o.b. or ç.i.f. dis-

patch contract for perishable goods with implied conditions 

of merchantable quality. The seller's risk is that the 

goods not suffer any necessary or inevitable deterioration 

during the transit 50 as to render' them unmerchantab1e. 

48Schm!tthoff, supra, note 2, pp. 69-70. 
/ 

~~6.96:Ü 1 W.L.R. 862. 

c __ 

l 
1 

Jr 
, 

1 
1 

t 
1 
~ 
,j 
1 
1 , 

, , 
} 

i ' 
l 



(j 

o 

29 -

.. 

If any goods would have deteriorated then the seller 

is not liable. However, if a particular parcel is d~-
'- . -

fecti ve then the seller is 'liable. The buyer' s risk 

is that the goods not suffer any extraordinary deterio-' 

ration due to abnormal condition. That is, the deterio­

ration does not flow from a defect in the "goods. 

The effect of Mash & Murr~ll depends upon the extent 

of the seller's obligation to deliver merchanctable goods. 

If aIl goods of the general contract àescription must 

'neoessarily deteriorate in transit, the undertaking as 

to merchantability will not extend to the duration of the 

transit. Nash & Murrell obviousl9' conflicts with s .. 32, 

but one might restrict s. 32 by saying it only applies 

to destination contracts. Section 32 goes farther than 

Nash & Murrell wheJ it throws extraordinary deteriora~ion 

on the seller ~,~dinary and necessary risk. The 

seller's attorney should be aware of this extra respon­

sibility and avoid any contract which calls for delivery 

at destination. 1 ") r • ,; 
'_ 1 > 

Though the courts generally accept the notion of~ 
~ 

the separation of property and risk in c.i.f. and f.o.b. 

contracts',)'t is interesting to not~ how fa~ the courts 

will go to avoid such é se~aration when equity is de­

manded. In The Julia
SO 

a contract for the sale of a 
J 

quantity of rye 'was expressed to be on c.i~f. terms, 

,\.. 

50 [L94~ A.C. 293. 
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but also provide~ for delivery at'Antwerp. The buyer 

had paid against a delivery order when An twe rp became 
1 

an enemy port and deIivery'in terms of the contract was 
'-', 

no longer possible. The delivery order did not pass 

property or possession since the quantity was part of 
, , 

a larger bulk and therefore no appropriation could be 

made until delivery. On the authorities, it was"arguable 

to assume the ri~k had passed. However, th~ court chose 

to focus on the qpe's tion as to whether or not there was 

a total failure of consideration based on the nature of 

the seller's obligation. That is, whether the buyers 
".,. 

} . 
paid for documents as representing goods or for delivery 

D 

of the goods thernselves. The court held on the true con-

struction, the contract was an "arrivaI" contract and 

not .R.i~f." . The buyers succeeded because neither the pro-

pert y nor the risk had pàssad. The sellers were considered 

to have sh;ipped the goods> \"lholly" at their O\'1n risk 

v. COMMON LAW RISK AND FRUSTRATION DISTINGUISHED 

Risk affects the physical state of the goods such 

as damage, destruction, and deterioration. Theft or 
L 

government intervention does not affect the state of , 
thé~ goods and, ~herefore, is not a risk event. The doc-e 
trine of risk determines who pays the priee and is only 

invoked when the 10ss or damage is accidentaI and with-

out fault of either party. When frustration is esta­

blished the whole contraet is discharged and there is no 

.. 

l. " 
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right to damages. If the frus~rating event affects th~ 

physical state of the goods, at the very least there is 

a risk event. In this case, use the doctrine of ~isk to 

determine whether the pric~ is'payable an~ then ask if 

it VIas als,a a frustrating event. It is împortan,t to 

know the moment in time 'when the contract is considered 
-' 

frustrated, because Qply obligations which arise:after 

the frustrating event are abolished • 
• 

VI.' ALLOCATION OF RISK -- UNITED STATES AND INTERNATIONAL 

. ' 

In-discussing the Uniform Laws on Internati~na1 Sales i 

Act51 one author discussed the passing of risk as a change 

~rom the traditional common law approach: 

" 

~ .. the pio~isions governing the passing of 
risk are 'a refreshing departure from the 
l' concentration on the passage of property 
in the Sale of Goods Act. The basic rule 
is that the risk is to pass to the buyer 
upon delivery of the goods. Delivery 
consists in the handing o'ver of goods 
which conform wi th the contract and where 
the contract involves carriage of the 
goods and no other place for delivery 
has been agreed upQn, delivery shall be 

" .- effected by handing over the goods to the 
carrier for transmission to the buyer • 

., ••• based on the \;ensible -consideration 
that the person ln possession'is in the 
best position ta guard and to insure the 
gO()Qs-~52 

The Americans have adopted the above policy and have man­

aged to codify'the great body of commërcial laws into a 

practical and equitable approach to the law of sale. The 

51supra, note!J. 

, a 

~... ~ 

52Fe1tham, J.b~_ "Unifor~Laws on International Sale~ 
Act 1967."' 30 Mod. L. Rev. 670, p. 675. 
/ 
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A.t. 

po1icy concerning risk is to ~l~~e the 1055 upon the 
l'\ w' . , 

one most 1ikely to have insured,against it and most 
o .. r • Ij ,J 

likely to take precautions' to protect agai.t;lst loss. 5~ " 
- " ,,:.! 

Who had title ta thé g06~s at the tirne of the,loss is 
.' 

no 10ng~r ~e governing factor in American law. 

The main sections governing the apportionment of 

risk are sections 2~509 and 2-510 of the Uniform Commer-

54 ' cia! Code. It should be noted that the parties are 
~ , 

free .7-tQ establish ~i~k in any manner the y wish, thusC> 

avoiding the mechanism of the C~de. 

~ ~ Sectibn 2-509 divides sal~s contracts into three 

categories: 1) where the contract requires or authorizes 

the seller to ship tli~ ,gÇ>ods by carrfer. This section is 
." " .. :. 

, 1 

further di V'ided,: into 2 J. se.c;:ti ons : \ a) shipment contract' 
, .~ 

which does not ':require the seller 't.cf deli ver the goods 
, U5 '!;:. 

at a particula! destination, the risk of loss,,,p.asses 

to the buyer when the goods are duiy delivered t8 the 
~ -J_,. 

carrier; b) destination cont~act which require5 delivery ~ 

at a part~cul~r destination and the goods are there duly 
, 

tendered while in the possession of the carrier, the risk 

of 1055 passes to the buyer when the.goods are tendered 

to enable' the buyer to take deli very. 2) Where the qoods 

are held by a bailee to be de1ivered withput being movedro 
J/ " 

the risk ofVtPos~ p~ses to the buyer when the bailee 
,- 1 t 

d) 0°\1 

5 3whi te, James J. and S wnmers , Robert S. Handbook on 

---

(. 

the Law Under the Uniform Commerica'1 Code. St. p'a~1, 1972, p~ 138. 

54 • 
Supra, note 8.' 

/ 
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acknowl~d~es }he buy~r's r~ght to Poss7ssion; and 3) 

J 

residuary rules a) if the, seller is a merchant, the risk 

of loss passes to the buyer on his receipt of the goods 
, 

(physical possession) and bl if the seller is not a 

merchant the risk passes ~~ ~the buyer on' tender of de­

'·l~very. 55' In ef,fect, these rules governing allocation 

of risk have codif~ed the rules regarding the se~aration 

of risk and property in common law Canada. It appears to 
Q - 1"/ 

" he an approach which is ,very desirable and Qne could 
, 

hope that our various Law Reform Comntissïons might take' 

t · f th ('J l't· no ~ce 0 e-rea 1 1es. 

Section 2-510 provides for'the effect of a breach by' 

the seller and buyer on the risk of loss. Generally, 

where ei ther party is in breach, the, risk of "loss re­

mai n's, on, that" party. For exampl'e, t~e risk do~s not 

. pas? to the buyer unti1 either theopuyeraccepts the non­

conforming goods'or the seller cures the nonconformity. , 

VII. PASSING OF_PROP~RTY -- QUEB~C CIVIL LAW 

In order to maintain the symetry of the essay, the 

transfer of ownership in Quebec ~ivil law will he dis-
/ q 

. ' 
cusse'd at this '. timè. It should he noted that the theory 

of risk in Quehec is inextricably tied ta ~mpossibility 

of performance. As noted in chapter V, risk and 

frustration in common 1aw are not necessarily wed which 
- ./ , ' 

55Suij!a, note 53, pp. 140-146. 

\ 
, 

, \ 

-

-



1 

1 

'1 

1 

1 

o 

" " 

- 34 -

....,.,Af~ ...... ' 
.. '" J,.r~ 

",..,.~,. .. ; 
:'e~plains the disc~ssion of passin9, of property and risk 

before any discussion of the doctrine of frustration. 

The foundation and doctrine of impossibility of perfor-

mance will be discussed in detail in a ,later chapter. 

Just as in Gornmon law, the exact moment property 

pë!sses depends on whether the goods are !' certain and de-

terminate" or "uncertain and indeterminate ll
• The Civil 

" 

COde'p!OVideS a corollary to sec. 18 of The Sale of Goods 

Act in art. 24C.c. by indicating the kinds of obligations ,- . 
-. 

which aris~ by con~ract. It is essential to de termine 

the intention of the partïes before one can effect a 
J 

transfer of ownership. The content of the obligation i6 

sought in the "meeti~g ~ he minds n between the part"ies. 
1· ~ 

If the exact content of the contract is not readily j' 
. , 

discoverable one must turn to doctrine and the Civil 

Code to esta»lish that content. Article 24C.c. indicates - .' 

'that a contract can give rise ta two kinds of obliga-

tians. First would be the express obligations of the 

contract. That is, the cont~ac~s the law between the 

- par.ties who can freely adjust their contractual rela-. 

tian ta their best legitimate interests, so long as they 

do not offend public- pplicy or gaod .marals', 56 In 

addition, there are certain implicit obl'igations in a 

contract which allow the courts to fill the silence of 

the parties when they are forgetfui or neglect to . 

,. 

56Art • I3C .c. 

.~----_ .. 

'. ' 
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indicate the nurnber or extent of the obligations they 

want to assume. It is thus for the courts to articulate 

the contractual relationship and to insert the obliga­
( 

tions ,,~hich ar,ise ,ft ac~ording to i t8 nature, and by 
~ , 

. t tho. .dl II ~ 7 58 equ~ y, usage or ......... aw; •. " .. 
... 
Thus, the intention of the parti~s as to wpen the 

transfer of ownership will oceur is to be giyen first 

priority by-the eourts'regardless D~ gene~al ~rinciples 

enunciated in the law. As an' example, ordinarilY,jn 

q contract for the sale of à spècific lot of rnerchan-

dise a,t 50 much per unit, property and rÙ;k 

to the buyer when the contract is mad~,~ut 
~ will gi ve effect to the clear exp;tes~Of 

will pass 

the cou.rts 

a contrary 

. t t~59 1.n en l..on. In Lo~ v. ~ l!j>surier60 • a Quebeé case 

decided before the C~vil CO~ Lord Brougham indicated 

the common ground shared y ci vil an~ commot law systems 

concerning intention: 

The question must always be, what was the 
intention of the parties ~n this respect; 
and that i8, o~ course, to be collected 
from the terms of the contract. If thase 
terms do not show an intention of imme­
diately passing the property until some­
thing.is dane by the seller, before delivery 

_ 57Art • 24C.c. 

/ . 
58Cr~peau, Paul-Andr~. ilLe contenu obligationnel 

d'un contrat." (1965) '43 C.B.R. l, pp. 2-6. 

59LeDain, Gerald E. "The Transfer of Property and 

o 

Risk in the Sale of Fungibles .. rr l McGill L.J. 237, p. 252. 

60(184g) 6 Moore P.C. 116. 

/ / 
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of possession, then the sale cannot be 
deerned perfected, and the propert6 does 
not pass until the thing is done. l 

Once the contractual obligations are established, 

it is helpful to discuss the intensity of each of these 
\ 

obligations to determine if eaph party has fulfilled 
t 

his obligations. There are tbree leveis of rntensity 

in Quebec law and doc~f~ne known as 1) an obligation 

of diligence; (2 ) an obligation of result, 'and 3) an 

bl ' 'f 62 ,. f 'l' o l.gatl.on 0 warrant y • The obll.gatl.on 0 dl. l.gence 

iS,one where the.debtor need not obtain a determined 
~ 

resuIt, _ but should act in the reasonable manner that 

a "bon p~re de famille" would use in the hope that ,a 

desired result will be achieved. 63 Thus, ,it follow~, 

if the debtor of an obligation to deliver a thing is 
1 

one of diligence and, despi te atil reasonable .care, the 

thing has been destroyed, he may be relieved. of any 

;zr her obligation. The obligation of result i5 one 

w ere a definite end must be achieved or the debtor will , 
\ 

be held liable for damages unless he can exonerate him-

self by proving "cas fortuit Il 0 The obligation of 

warrant y is one where the end is absolutely guaranteed 

and the debtor cannot exculpate himse1f at a11. 64 

61~., pp. 132-3 

62crépeau, supra, note 58, p. 29. 

63Ibid. 1 p. 34 •.. 

64 bOd 35 36 L.!..... 1 pp~ - 0 

-------
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A. "Certain' and Deterrnillate" 

The Civil Code provides general rules regarding the 

transfer of ownership. The transfer of risk in the law 

of sale in Quebec takes place, in the absence of agree­

ment o~' usage to the contrar~, at the saroe time as the 

t f f h ' 65 t rans er 0 owners ~p. Therefore, it fs necessary 0 

determine exactly when ownership i's transferred' in orde:r: 

to fix the locus of the loss when a supervening event 

occurs. 

The alien~tion of a thing certain and determinate 

makes the, purchaser owner of it by the consent of the par-

• 't'h' t'h 'f d l' 66 t1es, W1 out e necess1ty 0 e 1very. In addi tian, 

sale is perfected by consent:alone of the parties, a1-
, . 

though the thing so1d is not then, delivered. 67 The se 

two principles embodied in the Civil Code provide a .. ' 

grounds for comparison to sec. 19, ru le 1 of The Sale 

~ of Goods Act. That is, where the goods are identified 

and agreed ~po~ at the time the contr~ct of sale is made, 

ownership passes at that moment. 
\ 

In the casè Mechutan Fur v.' cajl Druker Furs some 

furs were stolen in transit from New York to Montreal. 

In discussing who should bear the loss of the furs, the 

, . 
~5LeDain, sup:r:a, note'59, p. 239. 

66Art • l025C.c. 

61Art. 1472C.c. 

-
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4-question of ownership was t1ed ta the theory of risks. 
li 

~he effect of such a transfer can be seen in the words 

of tne court: 

Considérant que la vente est complète par 
le consentement des parties et qu'au 
moment de la perte de la'chose, la compagnie 
d€fenderesse était propriétaire des peaJx 
de vison en question et que, dans les 
ci:constanc:s, l'axiome ~ ~erit domino 
dO.1t receVO.1r toute son appl.1cation .• _,68 

B. Sales on Candi tian "\, 

The suspensive conditional sale~~~s the effect of 

retarding the transfer of ownership until the arrival of 

the con~ition. 69 Art. l087C.c. requires the debtor to 

deliver once the condition i5 rea~ized unle55 thé object 

has been destroyed since the moment of the contract. 
70 

Consequen,tly, sorne authors argue the seller, rema'ining 

~wner, assumes the risks of the thing. That is, other 

than losing the abject of the obligation he is à,eprived 

~ from the right ta demand the priee f~om the buyer. 

Article 1475C.c. provid~s that the sale of a thing 

on trial is presumed ta be made under a suspensive con-

dition. Consequently, if t~e 10ss oceurs after the thi~g 

is "sold" and i5 in the hands of the eventual buyer, 

it is the owner-seller who must bear the loss. This 

\ . 

6ag96~ C.S. 4?,9, p. 431. 

69Jaooby, Dànièl. nLes~risques dans la vente: de 
la loi romaine ~ 1a.loi de la protection du consommateur." 
.(1972) 18 McGill L.J. 343, p. 3~4. 

70Faribault, tome VIII bis, no: 87 in ~acoby, ibid. 

-_._-
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interpretation of l475C.c. c~n be seen in the case 

Laurin v. Ginn: 
t!I' 

... L'appelant avait un délai raisonnable 
pour examiner lesdits timbres, et faire 
connaître à l'intimé, sa décision quant 
à leur achat ... c'est pendant ce dé~ai 
raisonnable que ce vol avec effraction 
eut lieu •.. l'appe1ant n'est pas en fautei 
••• dans les circonstances, la perte 
lesdits timbres doit être supportée par 
l'intimé, resté prepriétair~ d'iceux, 
et non par l'appelant. 71 . 

The deeision that the seller, as long as he remained 

owner, supported the lOBS was accepted -in Qu,ebéc juris-

prudence and doctrine unti1 1957. At that time the 

courts realized there must be a re~lization that such a 

. harsh interpretation was not always equitable. 

Letourneau v. Laliberté 72 invol ved a sale of a 

mechanical saw with a reservation of ownership in favour 
, 

of the seller until full payment of the priee. After 

the buyer was given possession the saw was stolen, and 

the seller claimed the priee of the sale.' The buyer, 

on the basls of strong judicial authority, argued owner-

ship had not passed and, therefore, neither had the risk. 

The courl: denied the buyer' ~ argument and rendered 

j udgment on behalf of the seller. It lS important ta 

note the reasons for judgrnent as they have had and will 

continue te have a great deal of influence on sales 

where the seller reserves the tit~e i9 a thing but gives 

possession to the'buyer. ~ 

71 ().908) 14 R.L. n°.s. 439. 

7~95tl C.S. 428. 

4 

',. \ 



f p 

o 

- 40 -

l , ~ , \ ~ l . ..• tant q~e acheteur n a pas paye e pr~x 
complet et bien qu'à t us points de vue 
pratiqu~1 c~ ~oit lui emaître, le1 ven­
deur conserve encore le titre de propriété 
dans la chose. Mais ce titre, il s'est 
déjà engagé dès 1 cont t à le transférer 
à l'acheteur et, dès qu le 'prix est payé, 
ce transfert se fait auto t' u ment et 
avec rétroaction à la date du co trat, 
sans qu'il soit nécessaire pour e ven­
deur de faire le moindre geste uelconque 
(a.IOeS C.e.) " 

A la lumière de ces principes, je me 
vois forcé de conclure contre le déf'endeur. 
Au moment où la scie fu~<volée entre les 
mains de défendeur, le demandeur, avai't 
exécuté absolument toutes ses obligations 
en vertu du contrat de vente. II est 
donc impossible de aire que le contrat 
s'est trouvé fr~stré à raison de l'inaccom­
plissement, par le demandeur, de l'un quel­
conque de ses engagernents ••• Après la 
Jivraison de la scie par le demandeur au 
défendeur, il n'y a plus que le défendeur 
qui, des deux, ait encore une obligation 
à accomplir, celle de ,payer le prix. De 
plus, le défendeur a la possession, la 
garde, la.maîtrise, l'usage et la 
jouissance de la scie et il doit en prendre 
le soin d'un homme raisonnablement prudent • 
... (Le défendeur) est le seul des deux 
contractants à qui il reste à exécuter 
une obligation en vertu du contrat. Il 
a eu la possession physique de la scie 73 
et. c'est lui qui l'a exposée au da~ger ••• 

The above judgment was recognized and reinforc~d irt 

~;1958 decision Latreille v. Isabe174 • The defendent 

had promised to sell a house to the plaintiff for $4500 

payable by a initial downpayment of $450. and monthly 

payments of $40. The seller reserved the transfer of 

ownership until one-haIt of the price was paid. The 

73Ibid., p. 431. 

74 (1958) B .R. 431. 

'. 
" 

, 
j 
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! 

buyer took irnrnediate possession of the house. When the 

house was destroyed by fire before ownership was trans-

fe~red, the buyer demanded ~e resolution of 'the agree­

ment and the reimbursement of the initial deposit. Of 

course, he argued ~e loss must be supported by the 

seller-owner, that is, ~ perit domino. The court 

dismissed the plaintiff's action. In Superior Court 
, 

the problern was considered under the existing theory 

of risks. The question was posed in another manner in;1 
. 1 

the Appeal Court level. This will be discussed in th~ 

chapter on the th'eory of risks. 

In cornrnon law this type of sale i5 known as "hire-

purchase", and the 'risk is transferred to' the buyer
p 

either expressly in the contract or by implicqtion. 

'" 

Ownership, however, remains in the hands of the seller 

until the condition for transfer (i.e. full payment of 

the priee) is fulfilled. In sales other than "hire-

purchase" where the seller reserves the right of dis-

posaI until sorne conditions are fulfilled, nexther the 

property nor the risk will pass. 75 

c. Sales liEn Bloc" 

/ 
/ 

This section refers to fungible goods (or in com­

mon law, purely generic goods) which are mainly primary 

products and foodstuffs. A sale lien bloc" is eonsidered, 

a sale of a specifie lot of goods sold for a lump surn, 

75Supra, note 25. 

-~-

/ 

/ 
/ 
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, 
and the prohlern of ownership and risk is' guite simple. 

The quantity (or general indication of quantity) and the 

price are established at the moment of the_contract, 

and, therefore, as per l025C.c. and 1472C.c. the trans-
, 

fer of ownership occurs at the moment of the contract. , 

,o. "Uncertain and Indeterrninate" 

The meaning of uncertain and inde termina te goods 

is generally considered to cover alienat1Gn of things 

determined as' to kind and sale~ by weight, number or 

measure. The problem arises where there 1S a sale of 

a specifie lot of, goods, not for a lump sUm but for a 

price which is estimated at 50 much per unit. It has 

the attributes of a sale "en bloc" but it is necessary 

to weigh, or rneasure ~o ascertain the total priee and 

to de termine the thing sold. 76 If a thing i5 uncertain. 

or indèterminate, the creditor does not become owner of 

the thing until it i5 certain or determinate and he 

bas been legally notified'that it is so.!7 In additibn, 

the sale is not perfect until_the thing has been 
78 

wei~hed, counted or measured. 

In the sale of a thirig/dete~in~ as to kind, the 

transfer of ownership and, by consequence, the risk, is 
~ 

~suspended until the specification of the alienate? 

76Le Dain, supra, note 59, p. 238. 

77Art. l026C.c. 

7SArt. 1474C.c. 

'. 

.' 
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obje<it . The object must be individualized and the buyer 

must receive notification of this. 79 , Just as in common 

law, the goods must be identified and set aside. The 

civil law does not necessarily require assent on the 
..,.... 

part of the buyer. That is, so long as the ~eller can 

prove the buyer has had actual knowledge of the appro-

priatibn to the contract, it is unimportant how he ob-, 

tained such knowledge or whether he assented. SO 

--- until 1923 judicial opinion poncerning a ,sale 9 0f 

a specifie lot of goods, not for a lump sum was that the 
"-

sale did n~t transfer o~mership until the goods had 

been weighed, counted or rneasured and the total price 

ascerta{ned. 8l h 1 d' b Ch' 82 • T e ea 1ng Que ec ease 0 en v. Bonn1er 

held that ownership ~ad pa~sed in a specifie lot of 

scrap iron sold at a set priee p~r ton even though the 

. iron still had to be weighed to determine the total 
.. 

priee. The major thrust of the argument was the dif-
, 

ficulty of reeonciling the interpretation of art. l474C.c." 

whic~ was allegedly based on Pothier's definition of 

sale "en bloc", with art. l025C.c. Pothieres definition 

treats the sale of a specifie lot of merchandise at 50 

79Jacoby, supr~; note 69, p. 353. 

BOLe Dain, supra, note 59, p. 255. 

BIHurle2 v. Gumach (1919) 25 R.L~ n.s. 432. 

820. 92(1 4 C.B .R. 352;' 36 Que. K.B. 1. 

-
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much per unit as a sale by measure and not a sale "en 
) 

bl ,,83 oc . The majority in Cohen èoncluded that the 

Quebec eodifi~rs did not necessarily ~pply pothier's 

d~finition to ait.,' l474C.e. as there was considerable 

confusion at that time (i.e. 1866) in France on the 

same question. ~he majority concluded that l474C.c. 

contains,for the,case of sale, a quali~ication of the 

general principle enunciated in I025C.c. That is, 

1474 C.e. is concerned Dot merely with the determi~ation 

of the thing sold but with the "perfection" of the sale 
'r 

and the sale of a th,ing uncertain or indeterminate. is 

not exactly synonymous with a sale by weight, n~er 

or measure. 84 
Therefore, the court found that the iron 

~ 

was 'sufficiently individualized to be a sale "en ~loc~' ~ 

which had the effect of transferring ownership at the 

time of the contract. The weighing, measuring and 

counting were not necessary to detetmine the merchandise 

sold but were necess?ry ortly for the calculation of 

the priee, the elements of whieh were defined in the 
\ 

contract. This decision w,as affirmed and accepted into 

Quebec jurisprudence by several successive judgments. tS 

At common law where there "is a contract for the 

83Le Dain, supra, note 59, p. 240. 

84Ibid., pp. 240-5. 

8S::iff v. Fortier 0.94&:1 Que. K.s.l356." 
Re Beaudoin" ao.9S3] Que. S.C. 156.. :~",. 
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sale of specifie goods in a deliveral:He state r but 

where the sellerj.$ bound ta weigh, m~asLre 5-".f~st 
t'" 

or 

do sorne ath~r a'et or thing with referene to the good's 
. " 
for pu~pose of a5certaining thè the presump- ' 

tian is the parties do not in,tend the.p operty to pass .J 

until the 'thing is done. \ The presump"ti 'n in Quebec 
" ,\ i 

law is that owne~ship and\ risk are to J~ when-~he 

con~ract is made. . \ . 
, 

Ownership in goods ~Pld, by wei'ght, number i or mea-
, 

sure and not "en bloc" will pass accor ing ta the terms • 
l' 

of a particular contract including implied terms of 

conunercial usage. . Where there "ls no express'- agreement 

\ .; or commercial usage, ~he civil law, in theory, re-

\. quires the goods to be mad,e certain a'nd dete"rminate" in 
\ ' . 

, \,the presence of the buyer and seller or their repre-
7 

. ~n~atives,.... P:r:actically, the se,lection is made by the 

s~ller who notifies the buyer of such a selection. Upon 

suchnotificatioh, property and risk passe This does 

, 'not in any way deny the buyer his recourses if the 
'. •• ' , • 87 

materials are nat of co~tràct descr~pt~on or qual~ty. 

In the comman 1aw, it' i5 recognized there is a . 
~, 

separation between ownership and risk in export con-' 

tracts. Ri5k i8 considere4 to pass at the moment of 

861970 R.S .0. C-421, s. 19 (3) 

8heDain"supra, note 59, pp~ 254-5. • 0 

1 • 

" 

, . 
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\. . 
ship~ent and ownership passes 'at a later date wh en the 

prope'r papers are forwarded to the b~er 'or his - agent. 

In Qu~bec, the carrier in f~.b. or c.i.f. contracts is 

considered' to be t.he buyer 1 s agent to receive, the, ~' 
, 

notice required by l026C.c. 88 Therefore., in civil law 

ownership and risk will pass toqether àt the time of 

shipment by operation alone of the Civil Code. In 
1 -

'QueQèc the transfer of ownership is not suspended by 

the mere fact the seller has" made the Bill of Lading 
" 

in his or his agen t 1 S narne to assure' payment before the 

goods are released to the buyer. It does not create a 

presumption that th~ rig~t of disposaI has been reserved,' 

whereas at common law,such a presumption is ~a~sed.89 

VIII. THEORY OF RISKS QUEBEC CIVIL LAW 

The common law speaks of "risk" in 'Connection with 
"~_'... ,~(J1 ,. 

- -
the physical state of goo~, and tpe doctrine of risk is 

.. 
applied,to deteimine who will ?ear the 10ss o~/damage 

when n~ither party is'at fault. As seen, the risk ev~nt 
t ~ ~ 

is not necessarily one whic~ frustrates or extinguishes 

,the qbligations of the parties. The notion of the theory 
~ 

of risks in Quebec is essentially thé effects 

- . 
88F.A!~ Rodden & CO.Ltd, Ross, es-qualité v. Cobn " 

Co. and' Br ce Terminal WarehousiD Co.' Ltd. ' 
Que. K.B. 4_" .. 

',' 89 . 
I~' LeDa1n, supra, note 59, pp. 255-6. 

_r Vipond v. Montefusco(1917) 26 Que. K.~.~490. 

, " 

: . 
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~ upon the co-contracting party of th~, rules of super-

vening impossibi'lity and the doctrinal attempts to ex-'. . 

plain these ~ffects.90 This notion is perhaps best 

stated in the words of' Mignault: 

••• une convention synall~gmatique, nous 
supposons un obligation corrélati~ à 
l'obligation de livrer, c'est alors que 
se présente la questiGn des risques, c'est­

Il'' a-di,re celle savoir si, quand lrobli~a'" 
~ tio~ de livrer ,la chose est éteinte par 

la perte de cette chose, l'obligation 
corrélative es~ égalément éteinte, ou si 
au contraire, elle continue d'~xister.9l 

In synallagmatic contracts the theory of risks is 

applied to discover who will bear the risk of the loss 

resûlting from the impossibif'ity for the debtor tnrough 
• > 0 l, 

an irresistible force o~ fortuitous event to ~erform 
\ " ~ 

his part of the bargain. SOMetimes, inex~cufion of 
, 

èontractual o~ligations is imputable ~o the debtor;' 

therèfore the rules of' contractual responsigility apply. 

! This essay, however ,,' is concerned" with thé case where 
". / - '-

inexecution results l from a ~"cas fortuit" or 

f majeure", and its implications 'oJ req~~r~ng 
o ' 

"force 

(or not 

requiring) performance of obligations of debtor and 

creditor. 
• !l 

Witn respect to the debtor, in ~ synallagmatic 
'. 

--------contract, the Civil Code prov1des that where there is 

/ 
90~11, Joel 1. "The Theory.of Rf~ks in Quebee 

Law of COntra ct and Quasi-Contract." ,Montreal, McGill 
.. Z •• ay,' 1961" p. :15. 

9lMtgnau1~' ~ Le droit Ci~'il canaqian, tome V, 
Montrêal,.C. Thêoret, 1901, p. 4~2, in Bell, ibid. 

d .. 
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a' "cas fortuit" or "force majeure" 'the debtor is exon-

erated from responsibilitYi therefore his contractual 

,obligation is extinguished, and he is not liable' to 

compensate' th~'loss.9~ As a result, one must ask if 

the creditor-of the p~rty failing to execute 'because 

of a "cas fortuit", still must execute his reciprocal 

obligation. 93 There are two solutions possible: 
" 

1) 
~' ",,' 

.-!< - ,,' 

the cred1tor should bear the risk of the loss of the 

coritract, because the inexecution is NOT the fauit of 
~ 

the debtor', and the debtor should be able t~. claim the 
1 

executipn of the corollary obligation; 2) the debtor 
. . 

should ~ear the risk of the 10ss of the contract, be-
, ' 

cause since the debtor CANNOT execute'his obligation, . ' 
,it is therefore equitable that the'creditor should NOT 

'hav#, to execute his coro11ary""'ob1igation. The civil­
·:'i 

'law deals with this problem under two heàdings: . 
t // 

periculum contraétus,: the risk of the· (bilateral) 

contract and eericulum rei: risk of property (thing) 

transfer. 

A. Risk of the Contract 

The common1aw does -not clearly di~tinguish the 

risk 0 ~he contract from the ri~k of ~thepthin9. As 

'. ntioned above, there are many "risks" invo1ved 1.n any. 

92Arts • 1200 & 1202C.c. o 

93Note that ~n synallagmatic contracts, becaûse 
obligations are reciprocal~ each party is both cred~tor 
and debtor. 

. '. 
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J 

contract, but the common law generally speaks of risk \ 

in connection with the sale of goods. In Quebec:ci il 

law there is a clear distinction. Risk in an or nary 
1 -

bilateral contract is governed by the general principl~ 

~ perit debitori following the French example. Where 

the'debtor of an obligation to do is incapable of ex­

ecuting his undertaking following a "cas fortuit" or , 

o"force majeure" he may not demand the exe:::ution of the 

correlative obligation of his co-contract~nt.94 This 

.icas fortuit" or "force majeure" automatically ex-

tinguishes not only the debtor' s obligation but also 

the creditor's obligati~n. The extinction applies to 

the past ,(Le. retroactive, effect) as weIl as the f.u-
t~ r 

ture. Though the Civil Code does not expressly pro-

vide the rule ~ perit debmtori the concept qan be , 

founa in particular applications of the Code. Article 

1686C.c. speaks of a contract of enterprise where the 

workman furnishes the work and'materials for the pur-

pose of prod~cing.a finished product. If the thing is 

destroy~d before completion he cannot recover wages fOr 

time ~pent. In addition 1202c.c. appears to embody the 
. 

rule ~ perit debitori when it speaks of both parties 

being liberated from the contract. The creditor is 

94Baudouin, Jean-Louis. 
flêmentaire de droit ciVil, 
'Montrial, 1~70, p. 190 

Les obligations, trait~ 
Montréal, universit~ de 

, " 
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only bound under 1202C.c. to pay for any benefit actually 
, 1 

received. The aut'ors and jurisprudence are not in agree-

ment when it cornes to the underlying foundation of this 

principle ~ perit debitori. Sorne try to explain it 

on the theory of cause; others on the interdependence of 

the obligations, and still others on the ~resumed in-

tention o~ the parties. 

i) Theory of Cause 

984C.c. requires four essential elements to a valid 

contract. The four th essential elernent is a "lawful cause 

or consideration". 989C.c. states that were there ls no 

consideration, or when consideration is not lawful, the 
1 

, contràct has no effect. The~otives which influence 

parties ta enter into a contract are not the cause. The 
J 

cause of a contra'ct is the objective"'juridical reason 

" a person oontraots. ,It is the reason for an obligatioll 

and is the arrswer to the question "Why is the obligation 

owed?". That is, oause is the imper:sonal, logical, ab-

stract, objective reasons which induced the contractant 

to enter into the oontraot. Principles by Domat and 

Pothier show thaf' "in every contract of a .givÉm type, 

the cause will always be t~e sarne. In bilAteral con­

tracts, tqe oause oonsists in the mutual und~rtakings of 

. the parties.~g5 JOllowing this theory, if there is an 

t 95Newm:~:1 Harold. "The Doctrine 
erationin ~ Civil 7:· (1952) 30 

of Cause or Consid­
C.B.R: 662.; p. 6~7. 

-
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" 

extinction of tbe debtor's obligation to db, the obliga­
~ 

tion of the seller is void for lack of subject matter 

(object), and the obligation of the buyer is void for 

lack of consideration(cause). , 
Though cause is considered to be an essential ele­

! 

ment to form a contract, it has been extended in France 

to the post-formation period by the courts. This can 

Qe seen in a judgrnent rendered by the Cou~ de Cassation • 

••• dans un contrat synallagmatique, 
l'obligation de llune des parties a pour 
cause l'obligation de l'autre et récipro­
quement, ~n sorte que, si l'obligation 
de l'une n'est pas rempli~, quel qu'en 
soit le motif, l'obligation de l'autre 
devient sans cause.96 ' 

In addition French lawyers have developed the so called 

"th~orie des risques" based on the concept of cause and 

the interdependence' of the undertakings of the parties. 

It should be noted this princip1e does not ap~ly where 

property in the goods has passed to the buyer. 97 
8 

This 

"th~orie des risques" is best described in the words of 

Prof. Weill: 

Quand un cas de force majeure emp~che l'un 
~des contractants d'accomplir sa prestation, 
~on seulement celui ce est exon~r~, mais 
l'autre contractant est ~galement lib~r~. 
Cette solution est commandée par la notion 
~e cause: les obligatio~s r~ciproques 

96 '0 dO' 1 o. 

conJ~1nfS Cecca1 • c. A bert1n1. 
1891, D.P.89 .1.329. . 

Civ. 14 avril 

97Marke~inis, ,B. S. "Cause and Consideration: A 
Study in Para11e1." (1978) 37 Cambridge L.J. 53, p. 62. 
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, 
d~s parties dans les contrats synallag­
matiques. se ser:vant mutuellement de cause, 
quand l'une disparaît par impossibilité 
fortuite d'éxécution, l'autre s'eteint 
également, faute de cause.98 

In Quebec the notion of cause has raised a great 

deal of controversy between those who affirm the nec-

essity of cause and those wno hold the view the notion 
~ 

o~ 'cause ha~ no .value. The Civ~l Code revision office 
~--

'v- -: 
h~~- proposed the abolishment of the notion of cause. 

R~gardless, cause remains an essential element'and, as 

sllch, where the cause in a bilateral obligation dis-

appears the obligations of the parties'are extin~uished, 

because the abject of each person's p\estation is the 

'cause for the bther person's prestation. This would , 

indeed support the principle res perit debitori of 

l202C.c·~ As will be seen, this theory of cause does 

not support the princip le enunciated in l200C.c. 
" '. 

ii) Interdependence of the obligations. 

This approach is based on the reciprocal nature of 

a bilateral contract. That is, one party need only 

perform his ob~igation if the other party has performed 

or is capabl~ of performing his obligation. As an 

example, in a contract'of lease entered'into between A 

(the lessee) and B (the lessor) each party has obligations 

"j 

98W '11 D' . il les bl" . (1975) e1 • r01t C1V. 0 19at10ns r no. 
498, in Markesinis, îbid • 

-

o. 
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to perfo~m. Lessee A undertakes to pay a mon~ly rent 
• t 

depending on B's undertaking to provide peaceable enjoy-. /' 
ment of the premises. Before A ig able to take possession 

the premises are destroyed by fire ~ithout fauit o~ the 

part of B. Debtor B~~ Qbligat~on is extinguishea by 

"cas fortuit" (l202C.c.) and creditor A's obligation is 

aiso extinguished since B CANNOT~erform, sa A need NOT 
/ perform. 

iii) "Volont~ presum~e de~ parties." 

This approach is based essentially on the inter­

depe~dence of the obligations, but originates from the 

intention of the parties rather than from tne nature of 

the contract. That is, each party intends his obligation 
, 

ta be conditional upon the performance of the reciproc?1 

obligation. 99 

B. Risk of the Thing ~ 
f 

Roman law applied the rule ~ perit creditori to 
. 

contracts of sale. The creditor of the ob1ig~tion to 

give carried the risk. This was due to the fact in " 

Roman law of sale that the contract transferred risk 

but not, property. Pothier applied the rule ~ perit 

creditori, but for another'reason. The basis for his 

presumption was that the obligation of the purchaser 

was perf~ct and he must, therefore, pay the price in 

99se11 , supra, note 90"p. 112. 
l 

1 
1 
1 
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sp~te 'of the destruction of th~ object before deliv~ry.lOO . 
1 

The [nat,uralists, during the tirne of Pothier, feit 

it was inkquitable to make the creditor assume the risk 

when he wts neit:her the owner nqr in pos.session of the 

thing. C nsequently, they introduced the maxim ~perit 

domino ch put the selle~ in charge of the risks as 

he remain This rule was accepted by the 

_French co ifiers, but only when the notions of tradition 

and deliv 

Tha't is, 
r 

~ 

with respect to ownership were abolished. 

codifiers accepted the notion that con-

tracts the selves wer~ capable of transferring owner-

ship witho t anything mpre. Thus the maxim res perit 

domino in ontracts translative of ownership became the 

rule. lOI 

Quebec invoke thl'ee rules of 

applicatio in the matter of contracts immediately 
\ 

transIât~ of ownerhip. Faribault proposed the maxim 
l , 

res perit debitori by arguing the debtor, having been 

~erated,! should support the 108s of thè ~bject 
destroyed hY "cas fortuit" before the delive:r:y.I02 This 

1 

i 
doctrine e~dies the resolution of the contract with, 

j 

as a consequence, the re-establishment of the pre-contractual 

lOOJacoby, supra, note 69, pp. 345-7. 

'. lOl.!ÈM., PJ?-. 347-8. 

l02Faribault, ~., tome VIII bis, no. '802 in Jacoby, 
ibid." p • .372, 

--
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s~tuation. If the buyer has alreaày paid the priee, he 

will be able to dernand the reirnbursernent. 103 

Sorne commentatorsl04 main tain the maxim ~ perit 
, 

creditori is the rule in contracts translative of owner~ 

ship. That is, the charge of the ris~s is to the buyer 

50 long as he is creditor of the obligation to deliver. 

~his reasoning is based on the Quebec codifiers comments 

on l200C.c. when they referred ta PQthier's rule ~ 

perit creditori. It has been noted that Pothier's 

writings which inspired l200C.c. only analysized the 
1 

unilateral obligation of the debtor and spoke œf the 

,correlat~~e obligation of the creditor in another 

manner (i.e. théit the creditor's obligation"is perfect 

at the moment of sale). It is true that 1200C.c. is 

silent with respect to the creditor which has led 

sorne ta argue this silence as regards 1202C.c. per-

mits one to believe the obligation ta give is ruled by 

the inverse principle ~ perit creditori sinee the ru1e 

. 1202' . db' . 105 1n C.C.,1S ~ Eer1t e 1tor1. 

It appears that the max~ ~ perit domino in 

co\tracts immediately t~ans'lati ve of owner~hip has been 

acc~ted in Quebec by the codifiers, jurisprudence and 

the commentators. Article 1200c.c. a~pears to be an 
" 

l03JaCoby, supra, note 69, p. 372. 

'lOtlA.,Bohemier and F. Fox. 

l05Jacoby, supra, note 69, pp. 372-'4. 

" 
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exception ta the general ~ perit debitori as the 

seller ls released from performance but the buyer is 

still bound to pay the price where the abligati~n to 

give (or deliver)a certain and specifie ~hing. The 

problem ari5es,when destruction occurs, because owner-

ship and not possession determines who bears the r~sk 

of the loss. It is, therefore, very important ta de­

termine the moment ownership 15 transferred as wel~ 

as the exact mo~ent the objéct is lost or destfoyed. 

The ~mportance of a detailed examination,bf transfer of 
~ . ,~ 

ownership as seen in, ·the preceding chap't:.ér i5 èmpha-

sized by the ru1e ~ perit domino. 

It +5 difficult to rationalize the rule ~ perit 

domino with the theories of cause and the interdepen­

dence of the obligations: 

Le principe .• '. est que les risques sont 
pour le débiteur qui n~a pas pu exécuter: 
res pËrft debitorii l'inexécution de l'une 
des 0 11gations du contrat synallagma- • 
tique due ~ la force majeure entraîne 
la disparition de l'autre obligation. (~ 

The answer given for the case of l200C.c. being: 

••• une exception, au moins apparente, et 
dont la port~e pratique est considérable: 
dans les contrats synallagmatiques créant 
une obligat~on de livrer un corps certain. 
les risques sont pour le èréaneier de la 
ïivraison lorsqu'il est devenue pro­
priétaire: !!! perit domino.106 

" 106 , . 
Mazeaud. Le ons du dro1t civil. Tome II, 

Editions Martchrast an, 1956, p. 900, no. 1107, in 
Bell, supra, note 90, p. 106. 

-
.... 

1 

" ~ 



~ --<~ '--- -, 1 

l i 
, 

1 

/, (, 

1 

o • 

. . .. 

//. 
/ 

-'--'---'~--"~- .. -.;" ... _~ ~~-,. 

57 

One might argue that the exception created by l200C.c. 
~~, 

was not meant to have any underlying foundation other 

than the principle of equity. 0 , 

Where there is partial deterioratioA of the ob-
l 

~l 

ject of an obligation the Civil Code requires the buyer 

to bear the loss 50 long as the seller is not at fault.--

That is, the debtor is freed from liability "by de­

Iivery of the thing in the condition in which it is at ~ 

107 
the time of the deli very" • 

~ The major area of concern with the rule ~ perit 

domino is the contract ~here the seller reserves his 

right of o~ership until sorne condit~on"has been ful-
.. 

filled. As seen in the chapter on pas~ing of property 
1 108 

in Quebec tp~ decision in Latreille v. Isabel 

did not apply the rule ~ perit domino even though the 

seller had reserved his right of ownership until the 
,,-

complete priee was paid. As stated earlier, in"Superior 

Court the problem was considered under the éxisting 

theory of risks as peing an application of the rule res 

perit creditorà. In fact, it was ,at the Appeal Court 

levei where the court applied a new rnaxim to this type 
, 

of contract. The risk is to be supported by the one 

who is ~n possession of the object1 the one who exposes 

l07I150C.c. 
( 

:"'O~o.951J] B.R. 431. 
/ 

1 

1 



1 

1 

1 

o 

- 58 -

the object to the risk of deterioration or destruction. . 
li 

The Civil Code Revision Office has adopted this approach 
# • 

with respect ta risks of moveable th~ngs in its Report 

on Obligations. In the comments on art. 80 the com-

mittee made th~'.,fQllowing statement. 

It.seemed more consistent with legal 
reality and with equity to have the loss 

'of a thing borne by the person who has 
poss'ession, and hence custody, of the 
thing and who consequently is in a better 
position to prot~ct it or to guard it 
against total or partial destruction.I09 

If' ar.t. 80 of the Draft Civil COde is adopted, Quebec 

will move closer to the American position on the ques­

tion of risk. Actùal delivery wi~~play a more impor-
\ 

tant role than the question of own~rship. 

IX. DOCTRINE OF FRUSTRATION -- COMMON LAW CANADA 

The doctrine of frustration is relevant when one 

party is suing for consequential damages. As noted earlier, 

an event which is capable of fr4strating a contraqt is not 

necessarily one which is a risk event. In English and 

Canadian conunon l'aw there is a distinction between "com-

mon law frustration" and "statutbry frustration". Each 

type o'f frustration will he discussed and then the effedts 

of fru~tration on the parties will be explored. 

A. "Common law frustration" , . 
There has been a great reluctance on the part of 

l09Civil Code Revision Office, Committee on the Law 
of Obligations. Report on Ob!igations. Montreal, 1975, 
p. 127 
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" 

the courts to' remakejpa~gains. The notion of fr~edom of 
" -::---

contract embraces the idea ~hat parties to a contra ct 
, , 

should protect theroselves and not rely on the courts to 

relieve them from a contract which has become undesirable 
, 110 

to complete. 
NrIr'oti 

The traditiona~ common law~with respect t0 contracts 

was that non-perf~rmance of the promisor's obligation-

d · b d 111 would never, un er any c~rcumstances, e excuse. This, 
-~"\.."'<\ 

harsh interpretation was relaxed to excuse the promisor 
o 

where physical destruction of the ,subject matter made it 

impossible for the promisor to p~rform his part of the 

'112 
'contract. In Taylor v. Caldwell a mJsic-hall had been 

leasf;!d for concerts on four specified nights,. After the 

c9ntract was completed but before the ~irst night, the 

hall was destroyed by fire. The court~chose to base its 

decision not on the express terms of the con~ract, but 

rather on an "implied" term. Perhaps the judges were taking 

a cue from Art. 24C~c~ which allows the court to inter-
\ 

pret contracts according to their nature, usage and the 

law. The implied term theory was applied to frustrate 

the contract if one could imply a term to the contract 

that ·the parties, looking at the contract objective1y, 

110percy, Davi~ R. "The Application of the Doctrine 
of Frustratio~ in Canada." Studies in Canadian Bus. Law • 
TOronto, Butterworths,.197l, p. 49. 

ll1paradine v. Ja~e (1647) 82 E.R. 8°7. 

112(1863) 122 E.R. 309. 
u, 

• -'--
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\ 
\ 

\ 
must have intended that the contract would be d~scharged 

\ ; 113 
on an event which has, in fact, occu~red. The scope 

of the court 's' investigation was limited ro the ex~sting 

contract. The decision was limited for awhile to cases' -. 

of impossibi1ity due to destruction of the subject matter 

of the contract or to the death of sorne person ~ho was 

essential ta the perfo];"manc~"of the contract. 114 

In Jackson v. Union Marine Insurance Co. Ltd1l5 the 

doctrine of frustration was extended to situations where' 

there was a n frustration of the common venture". In that 

case, 
, 

a ship required, under a charterparty, ta proceed 

fro~ Liverpool ta Newport to 10ad cargo destined for San , , 

Francisco ran agroung, the first day,at sea. The ship 

was out of commission for six months. The court found 

that the time necessary for repairs was enough to put 

an end in the commercial flense to the agreement entered 
1 

! into. by the shipowners and the charterers. 

1 When the imp1ied term theory was extended ~o caver 

a wider,range of m~re'complex cases, it was recognized , 

as l~ttle more chan a convenient fiction. Lord Denning 

carried the doctriné to the extreme in the case of t 
Harbutt's P1asticine Ltd v. Wayne Tank & Purnp Co. Ltd1l~ 

l13Fridman, G. H. L. "The Theory and Practice of 
Frustration. ri (1977) 25 Ch'itty's Law Journal 37, p. 3,f. # 

1l4percy, supra, note 110, p. 52. 

1150.874) L.R. 10 C.P. 125i 

116 (1970J 1 Q.B. 447 .• 

" 

" 
, 
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f 
~-~ 

fhrd 'Dèr1nÙl~ appl ied Taylor 
~ 

v. Caldwell to "I~é\Y where there 

'has been a physical destruçtion of the subject matter, the 

contract is ~estroyed aS'weli,alcing with its exemption 

clause which purports to limit the liabi1ity of the par-

ties on the occur-rence o'f such an' event. It is genera11y \ / 

agreed that the' doctrine of frustration can~ot <app1y 

~here the parties have °r~gulated~~~nces of a 

,catastrophe. Nevertheless, there is strong judicial au-

" ~hority that even if the 'parties, at the time of contracting 

ac~ually foresaw the event,~it does not necessarily pre-
, , 

'vent the doc~ine of frustration from applying. Goddard 

J. in Tatem v. Gamboa stated: 

! 

l' 

" 

,Ii· 
/ 

/ 

••• it makes very little d!fference wbether 
the éircUMstances are foreseen or note lf 
tihe foundation of the contract goes, 'it goes 
whether or not the parties have,made'a pro­
vision for lt... • If the' foundation of the 
(contract- 90es, ei t~by the destruction -of 
the subject-matter or by reason of such long, 
interruption. or delay tha,t the performance is 

0' 

'really inreffect that ot a,different contract, 
••• the pérformance of the contract ls to he 
regarded as frustrated .117 " 

" 

" ' With the gradu~l érosion of the imp~ied'te 
<:..' ~, \\ 

theory 1 

~e courts deve1oped" à s;t,~W rule re9arding \~e f 
o : 

of contracts. Lord Reid in DayilS Contractorsl 

Fareham indfcated the courts 'nmust construé t e 

in the contract read in tne light ,of 'the nature' of the 

contract, and of the relevant surrounding circumstances 
.. 

117o.~3!1.1 l(~B. 132, at pp. 137-9 .. 

1 

/ 

1 
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when the contract was '~ade" .118 This rule directed the 

court to search for the 'original obligation' and to com-

pare it to the 'new obligation' created by the supervening 

event to see if the 'newo obligation' was a 'radical' or 

'fundamental' change. 119 

This sa called 'rule of construction r was taken up 

and expanded in the House of Lords decision of British 

Movietonenews v. London & District Ciri~a.122n that de-

cision the court received the view bf Den~i!lg L.J. on frustra­

tion on the Appeal level with cool disdain and favoured 

" the construction rule of Davis Contractox:s. It was the view 

o,f Denning L.J .that the courts could exercise a power to,' 

do what was just and reasonable even w~en there was no 

frustratiri~ event, but m~rely an uncontemplated turn of 

'121 ' 
events. ,The House o~ Lords rejected this suggestiOlt 

and firmly est~blished the rule of constru~tion as seen 

f in the following passage by Simonds L. J • : 

The parties t~ an executory contract are 
often faced'J in the course of'carrying it 
out, with a t\lrn of events which they did 
not at aIl anticipate--a wholly abnormal 
rise or fall in priees, a sudden deprecia­
tian of currency, an qnexpected obstacle~ 
to execution, or the like. Yet this does 
not in itself affect the bargain tney have 
made. If, on the other hand, a considera-

. tion of the terms of the contract, in the' 
!l. . 

'\ ... 
~~. 

118a950r A.C. 696, pp. 72~-1. ' 
, , . 

'119Chi'tty on-Contracts, 23d ed. London, Sweet & -
Maxwell, 1968, vol." l, p. 589. 

12°(1952) A.Ç •. 166 

l21percy, supra, note IIO,'p. 54. 
'1"---

-
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ti9ht'Of the circumstances, existing when 
it was made; shows that they never agreed 
0' be bound in a fundarnentally different 

s ation which has now une~pected1y 
emerged, the contra ct ceases to bind at 
that point--not because the court in its 
discretion thinks it just and reasonable to 
qualify the terms of the contract~ but 
because on its true construction it does 
not apply in that situation.122 

The mad,?r problem' with both theories is that the courts 

mus~ stay within the confines of the written &ontract. In 
" 

neither case can extrinsic evidence be admitted to resolve' , 

the question before the cour,t. 123 

Though Canadian courts tend to fo11ow the conserva­

tive English decisions, often judgments rendered by Denning 

L. J. have pèrsuasive impact on d~cisions in Canada. In 
ifF 

'1951 ,Denning L.J.'s view in British Movietonene\o1s was 

supported in the British Co1~ia Court of Appeal de-
124 

cision of Cohan v. Fraser. The view was also accepted 

in the Ontario Court of Appeal decision of Capital Qua1ity 
. 125 /' 

Homes Ltd v. C01wyn Construction Ltd where Evans J.A. 

criticized the imp1ied term and rule of construction and 
:"----.. " 

indicaked .:lt:;:nad "been rep1aced by the more realistic 

view that the court imposes upon" the parties the just and 
.' 126 

,reasonë~b1e solution that the new situation demands" • 

122o.95~ A.C. 166 

123Fridman, suera, note 113; p. 38. 

1240-9511 4 D.L.R. 112, p. 115. 
/' 

125 (l~16) 61 D.L.R. (3d) 385. 

126~., p. 391. 

\ 
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The "basis of the contract" theory implies that the court 

does not have recourse to the intention of the parties, 

but i'ather views the contra ct in accordance wi th prin-
( 

ciples of justice, reason.and fair play that appeal to 

the court. 127 That is, once it is established that a) 

the contract is one to which the doctrin; of frustration l' 
can apply and b) the situation involves a recognized 

frustrating event, the court is free to -intervene and re-

construct the contract. 

Events which constitute a frustrating event. 

1. Contracts for Personal Services or a Given Thing_ 

Where the performance of the contract depends on the 

continued existence of a given person or thing and that 

person or thing has been physically destroyed after the 

conclusion of the contract, the courts will generally 

hold the contract frustrated. A contract where a singer/ 

actress was hired to play a role in an opera was con-

sidered frustrated because, due to illness, she was un-

_~e to perform on opening night and several nights 

thereafter. The court found thè~inability to perform went 

" 

128 
tQ. ... ·the root of the contract. 

;: 
Ol) the other hand,where there is a contract for 

rarely frustrated. 
/ ,// 

/" 
127 'dm 113 39 / Frl. an, supra, note , p. • /' 

, ,/ ,,-
'~ . 

128Poussard v. spiers 'and Pond (1876) l Q.B.D./410. 

purely generic goods, the contract is 

.. 

,. 
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If the event affects the specifie quality of ~he goods 

the contract may be frustrated. The decision in In re \ 
\ 

.,Badische Co .129 held that a contract to supply unascer;" 

tained goods which both parties knew could only be 

obtai?ed from Germany was frustrated by the outbreak 

of the war. The commercial object of the contract had 

been frustrated and the contract was disso1ved • 
• 

2. Subsequent Legal Change and Supervening 
Illegality. 

Where any sovereign body (Par1iament, Provinc~al or 

Municipal) intervenes by 1egislative action or issues ad-
1 

ministrative orders which affects the lega1 situation of 

the contracting parties the contract will, under most 

circumstances, be frustrated. 13.Q: In Denny, Mott and 
'---Dickson Ltd v. James B. Fraser & Co. Ltdl .. 3l there was a 

contract for the sale and purchase of lumber., .This con-­

tract contained an option for the appellants to purchase 
. -

a lumber-y~rd if the contract was terminated ~F/notice 

given by ei ther party. l'n 1939 an Act of parliament 

made further transactions under the contract i11egal. 

In 1941 the appe1lants gave notice to terminate _the 

contract and to exercise their optîon to purchase. The 

" court found the 1939 Act frustrated the contract and the 

.. 129 ().921J 2 Ch. 331 • 

l~OChitty, supra, note 119, p. 595. 

1310.944) A.C. 265." 
r 
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option lapsed upon thè frustration since the option arose 

only if the'contract was terminated by notice from one of 

the contracting parties. The change in the legislation 

which renders performance impossible or more onerous should 

be unexpected and not an ùndertaking which the·promisor 

accepted at the time of the contract. 13la 

If an export contra ct provides for actual delivery 

to a destination and the place where the contract has to 

be perforrned has passed under the control of an enemy in 
. 132 

time of war, the contract is frustrated. Generally, 

the outbreak of war renders aIl intercourse between 

Canadian subjects and alien enemies illegal. Any contract 

with such intercourse is automatic~lly dissolved. 133 

Frustration play be inyoked when export and import 

prohibitions are introduced'after the cçntract has been 
....... 

concluded. The effect of such prohibitions may be to 

suspend or postpone performance. The prohibition acts 

as a frustrating event only if it is final and ex tends to 

the whole time still available fo~ the performance of the 
134 

contract. 

3. Cancellation of an Expected Event. 

Where the contractual obligation is '" dependent upon 

• the occurrence of sorne event and that event does not 

13lapercy, supra, note 110, p. 66. 

132Fibrosa Spolka v. Fairbairn (1943) A.C. 32. 

133Robson v. Premier oil (19l5) 2 Ch. 124. 

134Schmitthoff, supra, note 2; p. 97. 
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occur the courts have held contracts frus~rated. The 

most famous decisions in this area are known as the 

Coronation cases. They have been cited as examples where 

the contract is "cornmerciaFY frustrated". 

Henry135 the defendent agreed in writi~ to 

in the plaintiff's flat on two days to v~ew 
-

In Krell v. 

hire rooms 

the Coro-

nation procession of Edward VII: The contract made no 

reference to the processions. When the processions Were 

postponed due to the King's illness the defendent re-

fused to pay for the rooms. The court ailowed paroI 

evidence to prove the subject matter of the contract was 

gone (i.e. to view the coronation) and,therefore, the 

contract could not be performed. Both parties were dis­---. charged for the same reason. 

In a later decision136 the contract was made for a 

stated purpose. The plaintiff's steamboat was hired for 

two days to view the Naval Review and a day's cruise 

around the fleet. The Review was cancelled and the de-

fendent neither paid the balance nor used the ship. So~e 

try to reconcile this decision with Krell by saying the 

fundamenta~ . ..purpose of the contract was not destroyed 
" 

as the fleet remained anchored and the ship could have 
137 

been used tp cruise around the fleet. 
\ 

~35(1903) 2 K.B. 740. 
, 

136Herm~ Bay Steamboat v. Hutton (1903) 2 K.B. 683. 

137Chitty, supra, note 119, p. 601. 
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4. Côntract Becomes More Onerous Without Being 
Impossible. 

Where there has been a change in circumstances, corn-

mon law courts are very hesitant to'find frustration if 

the contract is not completely and fundamental1y a dif-

ferent one under the new circurnstances. This can best 

be seen in Harman L.J. 's statement in Tsakirog1ou & Co. 

Ltd. 

t, 

v. Noblee Thorl G.m.b.H., a Suez Canal decision: 

Frustra~ion is a doctrine on1y too often 
invoked by a party to a contract who finds 
,performance difficult or unprofitable, but 
it is very rarelYnrelied upon with success. 
It is, in fact, a kind of last ditch, and 
••• it is a conclusion which should by 
reached rarely and with reluctance.138 

Concerning the question of expense, Lord Denning indica~ 
in a decision regarding an export licence that if the li­

cence could only be granted at a cost one-hundred times .- , 

the contract price would it be a "fundamentally different 
139 situation" and the seller would not be bound to paye 

Therefore, an increase in expense will not justify frus­

tration unless it is of drastic signific,ance and perhaps 

suff~cient to render the contract virtually impossible 

of performance. 

B. Statutory Frustr~ion 

Section 8 of The Sale of Goods Act140 provides: 
/ .. , . 

Where there is an agreement to sell specifie 
goods ana'subsequently the goods without any,:. 
fault of the seller or buyer ~erish before 
the risk passes to the buyer, the agreement 
i8 thereby avoided. 

, . 

":138 o.96d]'2 O.B. 318, 370. 

l39Srauer & CO. V. Clark (1952) 2 AlI E.R. 497. 
" 
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Every part of section 8 must be cornplied with for the sec­

tion to apply. The effect of, section 8 is to import com-
\: ' 

) , 

mon 1aw consequences of frustration, because The Frustrated 

. 141 Con tracts Act excludes any contract to which section 

B applies or a eontraet whieh is früstrated by a perishing 

event. .. 
i) How "Specifie" Must the Goods Be? 

Specifie goods are generally those iaentified and a­

greed upon at the time of the cont~act of sale. A broader 

definition arguable regarding section 8 is where the source 

is precisely defined, the goods can be regarded as speci-

fic. This broad definition was accepted in Howell v. Coup-

1 · d142 . h . h- b . f ' . 8 ~ ~wh1.c, 1.n turn, forros t e as~s or sect~on • 

This invo1ved a sale of 200 tons of potatoes to be grown 

on a particular piece of land. Disease attacked the crop 

anq on1y 80 tons were produeed. The seller delivered the 

80 tons to who then sued ~or damages and non-

delivery. held the seller was not 1iable and 

the contract was frustrated. The seller was not free to 

obtain goods from' another source. The cO,urt placed an em­

phasis on the fact the'crop was to be grown on a speci­

fie piece of land and chose to import anothèr section of. 

the Act which infers the goods will be in existence at 
) , 

the,date set for deliverY. 

1411970 R.S.O. C-l85. 

1420.876] L.R. 1 O.B.D~ 258. 

\ 
\.. 
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This deeision should be compared to Sainsbury Ltd v •. 
b 

street143 where the eourt held a sale of 275 tons of bar-

ley to be grown on a particular farm \·;as not a sale of 

specifie goods. The effect of the perishing of the gOOGS 

in su.ch circumstances must, therefore, be a matter for 

the common law. Heré the defendent agreeq to sell a erop 

• of about 275 tons of barley ta be grown by him on his 

farm. In fact, owing to general crop failure, only 140 

tons were produced which the defendent sold and delivered 

to a third party at a substantially higher priee. The 

court held that although the 'contract was frustrated as 

to that part of the crop which failed, this did not exon­

erate the defendent from offering the crop actually pro­

duced to the plaintiffs. This suggests where part only 

of the goods perish, the selle,r may weIl be obliged to 

offer the remaining goods to the buyer. The buyer, how-

ever, may not be obligaed to take them. 
\ 
; 

ii) "Perish" Without Fault of Seller or Buyer. 

?erish means at least a risk event and more. The . .. 
risk must affect the physieal state of the goods and 'have· 

'the effJFt of destroying their ~mmercia1ity. Mere de­

terioration is not enough. A deelaration of war might ~ 
._J?e...--a frustrating event, but it is not perishing \'Iithin , 

the meaning of the statute. Where goods are stolen, the 

courts have ruled that this is a perishing. peri~hing 

l43(l97~ 1 W.L.R. 834. 
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of part of the goods might be a perishing of,the whole if 

the eontraet is entire. That is, the buyer's obligation 

, t6 pay the price only arises when aIl the gooas are de­

livered. If part of the goods perish, the buyer is no 

longer bound to pay the priee, and it can be said that the 

whole consignment has p~rished. For example, a contraet ' 
. 1 

for the sale of 100 tons of nuts, delivery in 10 install-

ments of 10 tons, priee only payable when aIl installments 
, 

delivered. If before any, deliveries 10 tons perish, the 

~buyer is relieved from having to aecept any goods under 

the eontraet. The seller eannot tender the remaining 90, 

tons, beeause the buyer's obligation ta pay is only at 

the end of aIl deliveries. If sôme deliveries had been 
\ 

made and accepted the situation would be different. 

c. The Effeets of Frustration 

1. Common Law.conseq!:::nees as Result of Statutory 
Frustratlon. 

Unless the parties have ressly or impliedly pra-, . 
vided for the consequences of frustration the following 

rules will prevail: a) the parties are diseharged from 

future performance whieh has not yet aeerued at the time 

of the frustrating event. There is no retroaetive effect. 

The buyer need not ~ay the price and the seller need not 
. 

deliver. However, the rights and liabilities which accrue 

before the frustra~in~ event remain unaffected; b) if 
, 

there is a total failure of consideration, then any part. 

of the priee 'paid in advanee is recoverable. 

II-

,
< , 

".: ~ 
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r , LeMeSUrl."erI44 J In the case Logan v. there was a con , 
'\",---.--

, tract for the sale of timber. The actual price was to be 

determined upon the buyer measuring the exact quantity 

upon delivery. The timber was destroyed in a storm. The 

court held the contract was not frustrated. If the seller 

had not contracted ab,solutely to deliver the 10gs, the 

contract would have fal1en within section 8 and been 

frustrated. Due to the nature of the se11er's oblig~tion 

to deliver, section 8 was displaced. Therefore the buyer 

could recover money paid and damages as weIl. 

The buyer may escape accrued liabil,ity if there was 
.. 

a total failure of consideration, but if there is no to-

tal-failure of QDnsideration and the buyer has receiv~d 

any part of ~e henefit, he cannot recover anything. Bow­

ever, it is possible to argue if part ,of a non severable 

contract has beJn accepted the buyer-can recover for 

faiTure,of consideration on a proportionate basis. The 
- / 

court allowed recovery for partial, fa~lure of consideration 

in Devaux v. Conol1y145 but it should be noted that the 

case was not a frustrating event, but rather a simple 

breach of contract;---:t:f-the event was frustrating -it is 
~ 

open to 'speculation whether this case would succeed. 

144(1846) 13 R 628 E.. • 

145(1849) 137·E.R. 658. 

/ ..... ~ , 
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Where the priee is payahle in advance and is recover-

able by the buyer for total fa~lurè of consideration, the 
. . ' .; / 

,seller lS not entl.tled ta keep any money for eJCpenses. If 

the contrac{;-was entire, and the seller has conferred sorne 
" 

benefit on the buyer, the buyer need not pay. However, 
J 

when i t can be shown the buye'r had "a choice and free1y ,ac-

cepted the bene_fi~, the seller may bring an action in quantum 

valebant. The facts must be capable of supporting an 

implied contract for the partial delivery. 

If part of the goods. perish,:and part sur~ve, the 

l . - S . b St t l46 / 'd h ' h' • , ru e l.n a1ns ury v. ree provl ~s w ere t ere 1S a 

frustrated co.tract, then it if frustrated pro taÎlto (for 

as much' as may be), and the ~~l1er must tender surviving 
( 

goods .. However, the buyer ,may have an option under this 

~mplied term according ta section 29 regarding short de-

livery. 

Three main areas of injustice appear as a resu1t of 
J' 

cornmon law consequences: 1) the seller cannot recover 
\ 

his expensesi 2) the seller is limited in recovering 

for partial perforrnan~e; and 3) the buyer can only re-

caver the priee if there is' a total fai1ure of considera­

tion. The Frustrated Contracts Act147 was designed' to 

counter injustices of common law consequences. 

2) Fru~tr~ted Contracts Act Consequences as a 
Result of Common Law Frustration c. 

The Act is 'concerned on1y wi th consequences. IOne 

146supra, note 143. 

1471970 R.S.O. C-185. 
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'1 

must rely on the common law to decide if the contract has 

been frustrated. The Act' st~~e;e the contract " 
1;J •• ". 

provides for consequences it is not applicable. The main 

purpose of the Act is an at~empt to cure the deficiencies 
. 

of the common law. Section 3(1) provides where there is 

a 'total failure of consideration, suros paid are recover-

able as money had a~d received., Surns payable cease, ta be 

payable even if there is no total failure of consideration. 

Section 3 (2) deals with expenses. The seller can only 
• 

recover expenses out of surns paid in 3 (1), therefore he 

must show that surns were_payab1e or due before the'event 

occurred. If the contract did not stipulate payment at a 

, date 'pri,or to~ event, the seller reco;ers7 nothing. The 

arnount paid i,s at the discretion of the court, but tl:te max­

imum recoverable is the SUIn under section 3 (1) • Section 

3 (3) provides the right to colleçt if a valpable benefit 

is conferred prior to the frustrating event. This is ap-

plied even where nothing i5 paid prior to the frustrating 
\ 
1 

~~ .,,,,,,,-_,,,, event. There is no upper 1imit. use this sec-
\. 

t:~on to avoid the r:igour~' 
~ c 

/severable, the court will treat 
o 

~ 
_- '(,(-" o......\Of ten c~ntracted for as a sep~rate 

/ 4'ustrat10n only to the remain'J.n9 delivc::.~C::D 
,f \ 
\ ptepaid surns are not ;ecoverable under 

\ ! 3) The Effect of Goods perishing Prior to·the Con­
clusion of the Contract 

" . 
section' 7 of °Tlle Sa~e of. Goods Act f5 a prima facle 

,/ 

, , 
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'rule which can be displaced by the inte~on of the par~/ ) 

ties. ~ Whe~e there i5 a contract for the sale oi specifie 
" " " " 

goods,which have perished without knowledoe of the seller 
( 

at the time the cont:.ract was made, the con:tract ls frus- ", 

otrated. The distinction between section 7 and section 8 

is that somethi~g,happens prior to the contract being 
1 

formed. Îf either party has undertaken an"ab50lute li-
• 0 

'ability, section 7 will be displaced. 

~n the'ca~e Barrow, Lane & Ballard v. Philljp Phillips. 
J ../ ,. 

"& èo'.148· the plaintiffs ocontracted to sell to tpe defen-" - . 

dents 700 _ bags of nuts whicb Viere believed to he 1ying in' 
- 0 

a certain warehouse_ - In :f;act 1 1'09 of the bags had dis'" , . 

appeared, 'presurnably by theft, at the time when the con-
t 

tract was 'made, ~nd a further 450 bags dlsappeared before 
a 

)of - ", 

c the buyers attèmpted to obtain delivéry two months· later. ,Y" 

Thouqh this se~ms to b~ a simple case of.bre,ch of con-
1 , . 

tract by the sellers, in fact, the court held the perish-

9 of partamounts to a perishing of the whole and ~ec~ 
" 

:t on 7 .. p~lied ,to voif the 9ontract,. œhis section w~l;L 
• ' 1 

ly apply providing ~hè contra~t is entire and the priee 

only oh deli very of the whole. 

In eontrast ~o Barrow, Lana' is MoRae 

'. 1 C6' mmi .' 149' ~~. • sa S SS1on. ",m1S 1nvolved a 

s~ld to th~ ~laintiff ~or sa~vaqe. 

v. comm~nwealth 
sbip-wreck~d 

,-In fact, . the 
r 

~ tanker had never existed. 
t 

The government o'ffereÇl to O return' , ' 

" , 1 \ 

\ 
." 

, .:t48(l.92S1 1. R.B. ~74~ 
, ,; , , 

:, 1 , 

" \4~ <1951) 84 C_L.R.o, '377. 
\ ~ j 

" 
. \ 

1 l, '" l ' __ - d. 
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the price, but the plaintiff'had spent muph more than the 

price in trying to salvage, the non-existent tanker. The 

court held where goods never existed, it cannot 'be a'frus­

trating event, becaose there was nothing to be frustrated. 

The court is free to imply a term that the seller' warranted 

the existence ~1. the goods and section 7 could not apply'. c 

, 
X. IMPOSSIBILITY OF PERFORMANCE QUEBEC' CIVIL LAW 

The civil law-of Quebec traces its origins to Roman law. 

Under Roman ~aw, consent between parties was considered an 

essential element of a contract. ~~e ·fà~s element, par­

ties were assumed to have entered contrac~fullY informed 
" 

and of their own free will. It followed, therefore, that the 

law would re9uire parties to complete any obligations aris­

ing from such a contract. Perhaps the common law ru le enun-
, 

. d' d' 150 c1ate 1n Para 1ne v. Jane that a party had an absolute , 

dut y to perfo~ a promise he made or to protect himself a­

g~inst non-performance was taken from the R~rnan example. 

This notion, of course, is known in the common law as'free-
·1 

'dom of contract which rec~~izes th~~9ht of indi~idua1s -'~~ 
to'engagé in contractuàl iJ~e~c~urse, but also 'lays a heavy 

, 1!, 

burden on eqch individual 10,prdtect bis interests. Free~ 
, " 

dom o~ con~ract is e~~aJ~~ acc~pted in Quebec. One ques-
- .".,~ ,,;.~ " , 1 

{I tions if the courts and, 'codifiers who establ:iJshed tbe rules 

envisioned the standard form contrâcts ~hich are so ,muph a 

'part of commerçia~·transactions today. 
, c, -, 

" ./ 

" "") 
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Eventually the idea grew in Roman la\"l that a persan 

should not be held to ~o sometHing which had become imposs­

ible. That is, if a thing was impossible in itself or an 

,'lent aro,!?e subsequent to the formation of the contract 

which prevented the performance of the obligation. -- Nemo 

tenetur ~ impossibilia -- This maxim coupled with pothier's 
'» 

writings and 1302C.N~ forros tHe basis of Quebec civil lew 

on impossibility of performance as a means of extingufshing 

an obligation. 151 

Article 1138C.c. provides inter alia for th~ fulfill­

ment or dissolvement of a contractual obligation "by the 

performance of i t becoming impossible". As emphasized ear­

lier, the courts must first give priority ,to the terms of 

the contract 

undertaken. 

te det9fmine the obligations the parties have 

Where one party has absolutely guaranteed the 

fulfrllment of a promise, the articles ,in the Civil Code 

providing f~r extinction of obligations' can never be exer­

cised to excuse non-performance. The common law also does 

not allow one who promises performance to escape liability. 

Therefore, it is very important to det~r.mine.the content of 

any contr~ct. ,Where the parties have failed to give expres-
b 

sion ~egarding spec~fic obligatio~ or ta provide for ca~ 
, 

tastrophe, the Civil Code supplements the silence of the 

con1;'.ract in articles 1071,1072':.1,209,1201, and'1202 • 
. 

1071C:cJ requires the debtor to pay' damages when he 

1 
). 

15lWasserman, Gertrude~ ,"Impossibi1ity of Performance 
. in the Civil Law of Qlilebec. ". (1952) R. du B. 36~. 

-~~--------
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cannot est~blish "cas fortuit", whereas l072C.c. exempts 

the debtor from damages when he is able to establish "cas 

f' fortui t" • 12 OOC. c. has the effect of extingulshing the ob­

ligation of the debtor, but, as seen. in the chapter on 

risks in Quebec, does not extinguish the corollary obliga-
1 

tion of the creditor if ownership in the goods has passed. 

l202C.c. has the effect of liberating both parties to the 

contract. 

With such important results flowing from the establisn-

ment o.f "cas fortuit" or "force majeure" the two terms should 

be clearly defined. In various articles throughout the 

Code the two terms are used interchangeably. In other art­

icles the terms are used singularly. However, it iS'ac-

cepted in Quebec that.the two termS are synonyrnous. "Le 

cas fortuit ou la force majeure est défine par la doctrine 

classique comme un événement extérieur a l'homme, que celui-

ci ne pouvait prévoir, auquel il ne pouvait résister et qui 

a rendu absolument impossible l'exécution l'obligation. ,,152 

A. Elements 'Constituting l'Cas Fortuit". 
" 

i) Intrinsic characteristics 

a) Unforseeab~lity 

Article, ,17 paragraph 24 demands that the debtor could 
\ 

not have'fore~een the event. In addition, jurisprudence and 
, 

doctrine demands it must be absolutely and objectively 

152 
. ( 

Baudouin" s.upra, Ilote "94, p. 30'4.-
1 

, , 

-
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. 'bl 153 
~mposs~ e. Generally, at common law, if an event has 

been anticipated and provided for, the courts will not allow 

a successful plea of frustration. Note, however, the ex-

ceptional decision of Lord Denning in Harbutt1s Plasticine 

regarding frustration and exemption clauses which purport 

to establish the liabilities of the parties on the happen-
154 ing of an event. 

b) Irresistible 
, '> 
~'The debto.r1s activity i5 analyzed before, during or 

after the event to determine if he h~5 done aIl within his 

power to avoid the event which has occurred nevertheless. 

Though the common law does not speak specifically in terms 

of an irresistible force it does "construe the terrns ••• in 

the contract read in the light of the nature of the contract, 

-and of the relevant surrounding circurnstances when the con-
• 
1'-" • 

trac;t was made" .155 This same thought is continued by ex-

amining all the circurnstances including , most partiçularly, 

the debtor1s activity. 

ii) Extrinsic Characteristics 

a) Impossibility of Execution 

The'debtor must take all possible steps to accomplish 

his promise. The impossibility must be objective and not 

,personal to the debtor. If the event renders the contra ct 
, 

tr 153Jacoby, Daniel. "Réflexions sur le concept de cas 
fortuit. Il (1972)' 32 R. du B. 12l. 

154Supra, p'. 61. 

155Davis Contractors v. Fareham (~956) A.C. 696, pp. 
720-1. ,-

, . 

..... 
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more difficult or onerous it will not merit a plea of "cas 

fortuit". 156 

B. Conditions Necessary to Establish ~he Debtor's 
Liberation Under 1200C.c. 

Although this section speaks on1y of l200C.c. the require­
?' 

ments for proving "cas fortuit" are the s~me under l202C.c. 

i) The Obligation Must Concern the Oe1ivery of an 
Individualized Object. 

A general rule of Quebec law, inherited from Roman tradi-
157 ' 

t~on, is that things of a kind cannot be lost. ,~The common . 
law also adheres to thi~ rule and rare1y allows the debtor to 

excape liability when purely generic goods are the object of 
• 

thEL contract. Article l200C.c. i5 not limited to· .simple ma­

terial loss of the objecte The article recognizes 4hat de­

livery may become imp05sibl~ from other events capable of , -

bringing on the impossibility of performance such as theft, 

@!Ilbargo and war: Thus, in one short article, the civil law 

embraces the possibility of a "perishin~ " event as weIl as 

other events which rnay bring an end to the debtor's obliga­

tions. As 'seen earlier, ~n event which is capa~le of frus-
. 

\ trating,a contract in cOmmon law is not nècessarily a "risk" 

event as weIl. 

ii) Absolute Irnpossibility. 

Article 1200C.c. requires the debtor to "prove t~e for­

tuitous event which he alleges". In addition, doctrine and 

1$6Jacoby', suera., note 153, pp~ 126-7 ... 
< 

157Jaco~y~ supra, note 69, p. 366 .. 
1 " 

, , 
,,~ f, • " :.1}. 

1 _ 

.\ 



·"""""-----

. : 

o 

l ' 

" 

- 81 -

jurisprudence requires that the debtor only be liberated if 

execution is absolutely impossible. The requiremen~ entails 

four qualifications. 

a) The~debtor must not be able to do anything which 

profi ts the 'êredi tor; otherwise he must execute to the ex-

tent of the contract which may be filled. He must deliver 

any deteriorated object to the creditor (ll50C.c.).l58 The 

common law applies the same rule in Sainsbury v. Street159, 

which requires the seller to tender surviving-goods. The 
------------.....\ " 

r---- - , 

buy~r, however, is not required to accept the goods if he 

so chooses. It is submitted the situation i6 the same in 

Quebec. 

b)- The Execution of the Obligation Must 'Not be 
Possible in Itself. 

~he impossibility must not be relative to the deb~or 

only.· The debtor is genera.lly respons.ible for his personal 

situation. The major reason for this stipulation is the 
) ... 

need for certainty in commercial transactions and such cer­

tainty can only be attained whrre the dissolution of con­

tracts is very difficult: 160 

Cette impàssibilitê doit ~voir êté absolue;' 
si l'exêcution de l'obligation, bien qu'im­
possible pour le d~biteur, êtait possible 

.pour d'autre person~es, il ne peut être 
exonêrê car il a commis une imprudence en 
s'obligeant.161 

" ~58Bohemier, Albert et Fox, Francis. "De 1 t effet des 
changements de circonstances sur le dontrats dans le -droit 
civil quêbeçois." (1962) 12 Themis 11. 

159(191~) l W.D!R. 834. 

158, P .• ' 79. 
.. 

d~ dr~it civil ~~ Q~~bec7·, in 

--

'S 
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c) Impossible vs. More Onerous. 

Gen~rally, the obligation must be materially, physically 

or legally incapable of being performed. The Quebec juris­

prudence follows Pothiers rule that the impossibility must be 

absolute. In Biron v. M~loche the court,stated: 

(1) 'obligation de, donner ou de faire n'est 
~teinte pour cause d~impossibilité que si 
cette impossibilit~ est complète, permanente 
et perp~tuelle, et forme absolument obstacle 
~ l'execution de l'obligation ••• 162 

An even s~ronger recognition of Pothier's rule is-seen in the 

Supreme Court decision Rivet v., La Corporat~on du Village de 

st-Joseph163 • A contractor had undertaken work on" a sewer 

for a municipality. Quicksand, which was unapparent on the 

surface, caueed the obligation of the ëontractor to increase 

financia~d physically to a much grea~er obligation than 

he had originally undertaken. The court rendered judgment 

against the contractor indicating this was a risk of the 

trade he must assume. The common law, as weIl., will not free 

a debtor where the situation is merely more one~ous, but will 
fi.-

free th~ party when the,venture has become "commercially"im-

practicable'~ • Ouebec courts gÊmer~llY apply the strict rule 

of absolute impossLbility but there are a smal1 n~er of 

decisions which suggest the application of commercial im-
... 

practicali ty. " t~i( In the early part 'of century th~ French adopted 

162(1927) 65 C.S.'.535. ~ 

1 1.63o.~32J i- ~ 

i S.C.R. • 
~. 

~ 

" ' " . ' " ' '/ , --- -
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the theory of "II imprévision". The economic dislocations 

brought aboùt by the 19th century b~orn and depression plus 

WWI allowed the parties to assume the execution of the con-

tract would take p1a~ under normal conditions which existed 

at the'time of the contract. Any extraordinary circumstances 

wou1d a1low the parties to rno'dify the contract or even resi­

liate it. 164 This theory was never accepted in Quebec, but 

its affect may be seen in sorne decisions which suggest ,the , 

application of commercial imp~actica1ity. One author argues 
,-:1 

this is an Anglo-Saxon influence and must b~ rejected as 

d f: 1 f · '1 1 165 contrary to the fun .;tmen al ru es 0 c~vl. aw.. ' 
166 " In Maddens v. Demers there 'was a contra ct for the 

delivery of gravel. When the original site was cha~~ed after 

the cornpletion of the contract,' the' debtor was " not able to 
-

use the equipment (horses and carts) which he contemplated 

using at,the'time,of the contract. The new site required 

the use of mechanized equipment as the site was inacessible 

otherwise. One member of the court conc1uded that the cre-

ditor'ha~ demanded something more onerous than the original 

contract considereq and therefore liberated the debtor. 

In Furness Withy « Co. Ltd v. The Great Northern Hail-
1 

"t,} 167 • 
wax Co. a rai1way cou1d, not haul freight because a 

bridge on ~ts 1i~e was destroyed. The,creditor argued that 
,.~ 

, , 

164wasserman, supra, note 151, pp. 369-370. 

165Bohemier, supra, note, 158, ,p. 18l~ 

166(1920) 29 B.R. 505. 

167(1907) 32 S.C. 121. 

....... 

.. 

" 

" 
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an alternative route or method should bè employed. The court 

replied: "La chose peut être physiquiment possi~le, mais 
l ' 

pratiquement, <elle était ~mpossible, et elle l'était surtout 

au point de vue commercial" .168 This cer+ainly compares to 

common law decisions on commercial irnpraticality, but there 

does not seern to be strong continued judicial support i~ this 

area. 

d} The Impossibility' Must be Absolute. 
, , 

The defence must argue that the impossibility is not . , 

imputable to the debtor, but this absence of fault will only 

serve the debtor if he has established the previous existence 

of absolute impossibility., 'As an example, in a contraèt of 

transport, the debtor is ordinarily engaged in a general 

'fashion and mày only be relieved of his obligation if aIl 

means of transport are rendered absolutely impossible by the 
\ 

unforeseeable event',. but if the parties have explici tly or 

implicitly provided a particular mode of transport, the debtor 

will be liberated,_if the means provided him is rendered 

b l t 1 · 'bl 169 a sa u e y 1mposs1 e. 

iii) The ,Impossibility Must not be Imputable to the 
Qebtor. v 

The inex~cution of,a contractual obligation pr~sumes 

fauit on the par~ of 1 the debtor. Td escape liabi1i~y be 

must establish that 

dered the execution 

168I bid., p. 
--:-

l69BC)hernier, 

170I bid., p.> 87. - \ 
1 

in circumstances whidh ren-

impossible w?s a "cas fortuit lt .170 
'\ . 

158, p .. 84 .. 

-
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Article l063C.c. requires the debtor of "an obligation to 
~ \ 

give involves the obligation to deliver the thing and keep 
. " \ 

i t safe until deli very" • In addition, the debtor has an 

. obligation to keep the t~ing safely (1~64C.C.): 

cannot prove that he has kept a thing~ly, he 

damages as per ~07lC.C. 

Where he 

must pay 

A "cas fortuit" is not a maximum or abso.lute force but . ~ 

a force appreciate,d within the intensity of the obligation 

envisioned in the express ~erms of th~ con~ract or the im­

plied terms the court may apply. ~s ment~oned in an earlier 

chapter, there are three levels bf intensity in Ouebec: 1) 

an obligation of diligence; 2) an obI'igation of result; and 

3) an obligation of warranty. Generally, most contractual 

obligations are considered to be obligations of diligence. 
'" ~ 

That is, if the debtor can prove thât.he acted as a "bon 

p~re de famille" and could not'reasonably ~ave foreseen or 

'resisted an event he will escape liability. One author has 

argued effectively that when a debtor has exercised due 

diligence, and the ob~igation has become impossible to per-

fo~, the debtor has, nevertheless, fulfilled his obligation 

rather than having it extinguisned. That i~, 

a debtor may be'released from achieving 
a result, not because the means are more 
difficult, but becpuse he is not bound to 
do anything more than what he contractually 
committed himself to perform •••• The debtor 
must prove he- acted according to the in~ , 
tensity of his obligation and he must prove 
the actual event whîch cau~~d the impos-, 
sibility rather than merely showing he 
acted according ta the necessary care re­
quire4 by his obl~gation~17l 

• 

-
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\'lhere' a debtor has guaranteed a resu1 t (i. e. a~ obligation 
, 

pf warrant y) he can never p1ead under 1200C.c. even though 

a "cas fortuit" has occurred, because he has jXp reSS1Y assum~d 
o 

the risk of the fortuitous event. The common law looks for 

fau1t on thepart of the party in breach of contract and, if 

it is present, a successfu1 p1ea of frustration will not be 

al1owèd. 

In Soulier v. Lazarus172 a watch 1eft aS,a pledge was 

sto1en. The coprt found that 'the pawnshop was locked se­

cure1y and the theft was not due to the neg1igence of the 

pawnbroker. Therefore, his obligation to return th~ watch 

was extinguished. It wou1d be just as easy to argue he had 

'fulfi;led his obligation by acting with a11 due diligence 

Q and impossibi1ity occurred nevertheless. As a comparison, 

a later decision where a c1erk 1eft a large sum of ~oney in 

a room w~thout protection~ found the negligence of the 
1 • 

emp).oyee prohibit~d the successful plea of "cas fortuit" 

due to his fau1t. 173 

iv) The Event Must Occur Before the Debtor is in 
De'fau1t. 

'J. 
If the debtor has not de1.ivered the objeçt at the time 

rr" 

promised, he mu~t sùpport the 105s ~ri the sensé that he must 

give the creùitor a just co~pensation or a thing of the same 

nature (1065C.c.). If"on the other hand, he cano estab1ish 
~/\ 

'. 

~72(1877) 21 L.C.J. 104. ...­
. J 

173Grand Trunk Ràilway Co. v. Citizen& Insurance Co. 
(1878) l L.N. 485. 

• 
--- -- ._ .... --'----
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that tpe 10s5 would have, despite everything, occurred in 

the hands of the creditor, he will not be held responsib1e 
174 nor will he be'required to pay damages. 

C. Events Which Constitute "Cas Fortu,it". 

The events which constitute "cas fortuit" may originâte ________ _ 

from Many sources, ,but no such source constitutes "cas 

fortuit" in it~elf unless it meets the c,anditions of 1200C.c. 

and'l202C.c. 175 

i) "Fait du Prince" 

This event is directly comparable to the common 1aw 
o 

noüion of subsequent legalchange. It ls an act,by a 
• 

so,vereign body taken in the public interest. Quebec juris-

prudence does not offer Many examples but there are sorne 
.J 

which give th,e courts guidance. \ 
, . 176 

In,Copeman v. K~nnear the conscription of a man 

into the army makin,g' it impossib;Le' to continue. a commercial .. 
lease constituted a "fait du prince" and -ifreed him from his 

. . f'" l 177. lease. In another dec~s~on, Stan ord v. N~co au , a 

Rournanian consul was, not released ~rom' the lease of a home 

even though he h d been recal1ed to his country due to out-

break qf wé!r. e to his profession, the consul was 
• t 

deemed to have a cepted th~ risk of the fortuitous even:t. 
, 1 

He was in a bet position to foresee the even~ and 

~--- ' 

17 supra, note 6
0
9, p. 368. 

l " 

s~pra, note 90, p.. 50. 

" 
. - 176 (192

1 
) 

, r 
6~. S .C.> 71 --"""''1" ~ 

" 

' .. • > 

1 ~7 (l9~3) ,Jo 
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,shou~d l)ave protec~ed himself accordingly . 

", The "fait du prince" must apply to the population in 

general and not to a restricted class of.persons. In Com--178 . 0 

mercial Loan Co. v. Fleury a'dentist wa~ pre~ented from 

using; an illuminated. sign he otdered. ~This ~as due to a' 

b~-law passed by the College of Dental Surgeons. The by-

lawwas not-a-law-passed for the ge'neral public. 

ii) War 

War does not, 
, 

\. - __ 1~~ -----­~------\ ~. 

per.sé, €onstitu1:e a "cas fortuit". The 

, , 

\ ' 

war must interfere directly with the debtor's perfe~ance 9f 

his obligation. In addition, the non-p~rformance must meet 

the rigid test of absolute impossibility. ln Duchaine y~ __ 

-, 
1 , , 

\ , 

'" La Cie Marier e~ Trudeü (I~têe) 179 the de~tor had undertaken.' - ----__ ~-a1 
to supply the creditor with ~~ather'goods in ~ept., 1916. 

, " 
It was understood that English leather was required'. tlhen 

1 

the debtor was unable to perform, he was not allowed to 

plead "!=as fçrtuit" as the' war conditions' existed at the 
..J ~" 0 " 

time ef th~ contract and he was presumed to ha~e accepted 

the risk. ,On the other hand~ in Bisaillon v. ,Union Grainl90 

an embargo on the railw~y shipment caused by war conditions 
" ,1' Q 1 

1., , . 
was ,c nsidered a "cas fort"uit". 

ii) Strikes, ,/ (. 

, " 
'ormally, a~ in common law, the str,iI:~ does not of it-, 

onstitute "cas fortuit" but will 'depend on~ the~ 

\- . \ 

1 .. \ \ . 
178(19j~)_ 7S S.~. 421. 
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. 
circumstances in each case. In Quebec, under sorne eircum-

~ stances a strike will equal a "cas.-fortuit" in an obligation 
" L_.---------·~ 

to do. If there is a strike whi~h paralyzes the factory 

where a sub-contract is being carried out and the debtor is 

prevented from executing his obligation he may be excused. . . 
He must pr~ve that he has tried, without success, t~ emp10y 

h 1 h b t ·· '1 . dt' 181 ot ers to camp ete t e su -eontrae 1n ~~m1 ar 1D us r~es. 

." r. ~ On the other hand, 1f the seller 1S obligatedto deliver a 

. certain, specifie thing, the strike may not be a "cas fortuit". 

The reasoning behind this is that no reference,is generally 

made to the work to be done and ,the seller should protect 
\ 

himself by an exemption clause. 1B2 Others hold the view 

that a strike constitutes a "cas fortuit" whenever it Ls 

a general strike which involves a majorit~,of personnel and 

extends to workers of t~ same profession. lB3 

" ' , 
iv) .J Materia1 Destruction of the Object of the Obligation 

to Deliver Under l200C.c. 

Generally, fires and thefts are considered "cAS" fortuit'· 

and have the effect of liberating the debtor if he is com­
IB4 

pletely without fault. 

v) Permanent vs. Ternporary Impossibility 
, ~ 

Normal1y, temporary impo~,·~·~. 

tract, bu~ it may be capable 'of 

l81Gaiardo v. 

182Wasserman , 

183Ibid, . 

D~patie (1921~ 59 C.S. ~. 

supra, note l,51, p. 386. 

184Jacoby; b note 153, ~. 122 
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between the part~es. The judge ta~es into consideration 'the 

nature of the contract, the duration of the obstacle, the 

qood will of the parties and aIl circumstances or the cise. 18S 

D. Restitution 
'J 

Th~ civil faw ia faced with the same problems se en in the 

common law concerninq benefits received by parties unjustly 

Qr monies lost in preparation and perliminary work when con­

tracts become impossible to perfo~. Generally, in Ouebec 

the debtor accepts the risx of the contract and must entire1y 

support the 108sj Either there must be progressive juris-
, ~ 

prudence in this ar~a or an amendment to the Civil ~. 

XI. CONCLUSION 

<:' As indicated earlier, every 1egal ~yBtem faces ~he same 

. C) 

problems. Each ~8tem will employ its own methods to d~ter-

mine the legal responsibilities of the parties. The civil ' 
, -

law of Quebec traces its' origins to th~ Romans and the doc-

.' trine of respected authors in France. ,It ia a/system weIl -

qrounded in fundamental civilian tradition. There are tnose 

in Quebec who·fear the encroachment of the co~on law and 

who would wipe aIl traces of its influence from thè system • ... 

Çn the other hand, Quebec is a b~-syàtemic legal society by 

virtue of the public law which comes to us due to Ouebec's 
"-

membership in the. larger confederati~Il: of Canada. Administra .. 

tive, criminal and constitution law import"the·notioDs'of 
. 

common law in to Quebec. However, private iaw which r~gulates 

185~., p~ 127. 
, 

•• 

. ' 
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members of Ouebec society has managed to main tain the tra­

ditional civilian approach. This is not to say there has 
~ 

been -no civili~n influence on the common law. Indeed, the 

common l~w, which cannot clairn such noble origins ai Que-

bec, does show the influence of its civilian neighbour. 

The main legal 'probl_~ms discussed in this essay were 

the exact moment ownership passes in gooldg, t-he locus of 

the 10ss when impossibi1ity of performance occurs, and the~ 

events which must be proved to constitute a successful plea 

of frustration or impossibil~ty of performance. With res-

pect to transfer of owne'rship, the common law indicates by 

statute a rather detailed set of rules to guide the courts 

in deterrnining the transfe~ of ownership. Ouebec also in 

the chapter on Sales coupled with articles f~orn the chapter 
• 

on Obligations sets forth guidelines for transfer of pro­

perty. Bath systems stress the importance of giving.effect 

to the parties ' intentio~whether expressed in the contract 

r or implied by the law. It is only where no such intention 

ia apparent that both systems resort to the guidelines pro~ 

" vided. The major area of difference concerns sale of a 

specifie lot of merchandise which must be weighed, counted, 

or measured to determine the priee. In common law there is 

a presumption that ownership will not pass until the 

weighing, counting or measuringl whereas in Quebec the pre-

surnptlon is the property passes at the moment of the contract. 

Wi th respect to the locus of the loss whe~' -impossibili ty 

of per,forrnance occurs, both systems rely on the maxim res 

III 
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., 
, 

. perit domino when the contracts ar-e for the sal!.I< of goods. 

The common law has taken'this maxim from-the civil,law 

and applied it with the s?me interpretations. Therefore, 

the importance of the transfer of ewnership cannat be ' 

emphasized too much. 
/ 

Nei~her system expressly provides for 
1 

1 ri,sk. Rat~err, one must resort ta., j,-:r isprudence and doc-

trine ta interpret the responsibilities of the parties. The 

theory of risks in Ouebec is directl~ tied to the rules 

governing impossibility of performance; whereas in common 

law it i9 possible that the application of the doctrine of 

risk will not necessarily involve a frustrating event. 
l , 

The events which constitute a "cas fortuit" or a frQs-

trating event are basically fhe same in both~stems. The 

civil law, however, iB more.precise in detailing the require-

ments for a plea pf impossibility of pe~formance than the 

comon law. 
~ 

In common law, one can never be sure which 

theory of frustration will be app1ted which leaves the ~er-
'1 

, tainty of the contract somewhat in question. The cornmon 

" law is more likely to render judgrnent where there is com-

merical impracticality th an the civil law system. 
, 

It appears that the propo~ed Civil Code is taking a 
~ 

progressive step with respect ta the transfer of ownership 

of moveab1e property. The civilians take a more realistic 

view and make possession of the goods the' primary considera­

tion for the locus of the 10ss. It would do no harm for 

the,eommon law to adopt the same rule. 
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