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\ ,ABST~CT 

"The subject of this thesis is the Shipowner's liability 
for oil P911ution damages in the contèxt of the 1969 Interna­
tional convention on Civil Liability for Oil Pollution Damages. 
The bulk ff this thesis, theréfor~, represents a systematic 
analysis of that convention. The International Convention on 
the E&tablishment of an International Fund for compensation 
for Oil Pollution Damage, TOVALOP and CRISTAL will be examined 
as a corollary to the 1969 Convention. Attempts were made to 
sugge~-ehanges and possible future developments where appro­
priate The l.w has been stated on the basis,of material available 
to me on December 31, 1980. However, whenever possible, the 
attempt was made to provide more up-to-date information. 

'" 

.' This study is nëcessarily limitèd in scope. It is 
beyond the scope of this résearch to examine inidetail the \ 
causes and effects of marine pollution and even the effect of 
oil pollution on the marine environment which is indeed a 
complex problem. The thesis will be confined as much as 
possible to the question of liability and indeed oply to one 
aspect of liability: the shipowner's. 

It is also beyond the scope of this 
with the problem of insurability although 
where appropriate -

study to déal ~n full 
it is. menti\ed 

the fOll~in~ann~r: 

,. 

This research has been organized in 

• 

Chapter 1 1s the iJ'ltroduction of the the5is~ ".,' 

Chapter 2 provides a legal framework for the 
phenomenon df marine. pollll1j.ion; . , 

Chapter j provides an analytical reviéw of the 
Civil Liability Convention; 

Chapter 4 provides an analyticalrevisw of~the 
Fund Convention 

1 

/' 

Chapter 5 ,is an analysis of proposed changes ta 
the Civil~Liability Convention by the Legal 1 

Cornmittee of IMCO together' with'other related 
proposaIs; , - .. 1 

Chapter 6 highlights the most important clauses ahd 
articles of TOVALOP and CRISTAL; 

1 

-
Chapter 7 deal's with the problem of st'te liability 

The conclusion is ~n Chapter 8. 
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RESUME 

La présente thêse a pour sujet la responsabilit~ du pro-
, prié1;:aire du navire pour les dommages causés par la po1.lution par 
le pêtrole dans le 'contexte de la Convention internationale sur la 
responsabilité civile pour les dommages' causés par la pollution 
par le pétrole de 1969 (la "Conventi'on sur la responsabilité civile n) • 
En conséquence, la majeure partie de cette thêse constitue une analyse 
systématique de cette convention. La Convention internationale sur 
i'étab1issement d'un fonds international pour compensation des dommages 
cuas~s par la pOllution par"le pétrole (la "Convention sur le fonds 
international"), la TOVALOP et le CRISTAL seront aussi examinés, ~tant 
dérivés de la Convention de 1969. Là où c'était approprié de le faire, 
nous avons tent~ de suggérer des modifications e~ des voies possibles 
de d~ve1oppement pour le futur. Nous avons exposé le d~oit en nous 
fondant sur la documentation qui nous était accessible au 31 décembre 
1980. Toutefois, nous avons ~enté de fournir, dans la mesure du 
possible, une information plus à jour'. 

f J~ 0 

La portée de,la présente étude est nécessairement limit~e. 
Examiner en détail les cadses et les effe.ts de la pollution maritime, 
de même que le Brob1ême complexe des, effets de la pollution par le 
pétrole sur' 1 'environnement marin, dépasse le cadre de cette recher he. 
Cette thêse sera limitée, autant que possible, à la question de l~ 
re~~onsabilité· et marne ~ un de ses aspects, celle du propriétai7~ du 
nav~re . 

Même si nous y avons fait référence là où c'était "apP1oprié, 
il n'appartient pas, non plus, au domaine de cette étud~ de sé pencher 
sur le probl,ême de- l' assurabili té. (~// / 

La présente recherche a été agencée de la façon stli vante: 

/ . 
Le chapitre l en est l'introduction. 

, Le chapitre 2 fournit le cadre légal pour l'an lyse du 
phénomêne de' la pollution maritime. 

Le chapitre 3 fait une revue analytique dè 1 Conventi9n 
sur la responsabilitlé civile. 

Le chapitre 4 fait une revue a,nalytique de a Convention 
sur le fonds international. 

Le chapitre 5 analyse :Les modifica,tions ue le Comité 
légal de l'IMCO propose d'apporter à l<B Conven'ti n sur la res­
ponsabilité civile, de même que d'autres propos' ions connexes. 

Le chapitre'6 met en relief les claus s et l~s articles 
les plus importants de la TOVALOP et du CRIST 

Le chapitre 7 traite du prob1êmè de a responsabilité 
de l'état. 

Le chapitre 8 renferme la conclusi n. 
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1; INTRODUCTION' 

liA point has lieen reaQhed in history when we must 
___ shap~_C2...ur aG.t~Q1lS tbrol1ghout tne-t,vorld witb a mQ ..... r-"<e'---_____ _ 

, prudent care for their environment consequence. 
Through ignorance oroindlfference we can do massive 
and irreversible harm to the earthly environment ôn 
which our life and well-being depend. Conversely, 
through fuller knowledge and wiser action, we can 
achieve for ourselves and our posterity a better 
life in an environment more in keeping with human 
needs and hopes. There are broad vistas for the 
enhancernent of environrnental quality and the crea­
tion pf a good life. What is needed is an enthusias-

\ tic but calm state of mind and intense but orderly 
work. For the purpose of attaining freedom in the 
world of nature, man must use knowledge to build, in 
collaboration with nature, a better environment .. To 
de fend and improve ,the human environment for present 
and future generations has become an irnperative goal 
for mankind-a goal to be pursued together wi th ,1 and 
in harmony wi th, the established and fundamentail 
goals of peace and of world-wide economic and social 

'. development." 1 

There are three princip'al ways in which the marine envi'" 

ronment is being disturbed by man: pOllution e~na1ing from 

activities on land, pollution discharged from ships land. 

po,llution via the atmosphere. l t is only wi th the second 

and, indeed, only one aspect of the second, namely the ship­

ownerls liability for oil pollution,that this thesis i8 concerned. 

It i8 weIl known that land-based sources of pollution are 

responsible for the largest quantities of pol~utants released into 

the marine environment. Sorne estimate as'much as 90%. This 

tact should always be borne in mind when considering the 
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problem of man.ne pollution from ships he~7se "even if 

this sourc~ of pollution were to be fully, eradicated, the 

prob,lem of preservation of the marine rivironment wauld be 

nei ther fully nar even substantiall settled." 2 

\ 
Unfortunately, until the Thir uniteq Nations Co ference 

on the Law of the ,ea the ~hree areas have been deal with 

separately with no concept of the overall prqtection of the 
1 

màrine environrnent. 
, '. 

It is only camparativ ly there has een 

any kind of internation 1 regu ation dealing with the marine 

. ~~-~ 
env~ro~nt. Tradi ti nally al were enti tled to enj 0 free-

( -~ 

dom of the seas. C astal stàtes then developed rial 
1 

zones which were ubject ta ~"innocent passage." Thus, instead 

of treating the vast expanses of oceans as the "common l, 

heritage of nkind" 3 ,where no nation has a right to anything 
\ 

without int rnational approval,,. nations have used the 0feans 

with litt e hindrance and have regulated only piecemeal\as 

a.resul 
... 4 

of, sorne disaster such as the Torrey Canyon and Amoco 

Ca,diz ncidents and then only wi th rnuch bickering and in -, , 

fig ing witheconornic and political rather than environrnental 

wi th competing co s:::r::::::fb::::lO:e:O:o::::::::~ are fraugh 
interests. Th conventions, rather than being èo stitutional 

J 
/ 

c~nferencesl Ir the large part becorne li ttle mor \ 

'1 -2- < ' r-
I ,- , , 
1 

than border 

.. 

t 
_ ." ~.~.. '" .... ____ • ___ ""'"- __ ~ 1 



... 

( 

disputes: barties have as the:i,.r top priorities the pro-

tection and improvement of their own rights, not the good 

of the whole. Tensions are visible between the econo~ic 
----- { " 

interests of the maritime states 1 for whom less regulation 
o '\ ' 

and more freedom of the seas is more profitable, on the one 
o 

hand, and on t:he other, the environmental interests of <the 
"-

coastal states in the protection of their coastlines , \and bff-

shqre waters. These countries clearly advocate more ~e9ulation 
and less freedom of the seas. 

Another tension can be seen between~he coastal states 
1 

and the flag states, especially the so-called "flag of con-

venience".5 states such as Liberia and Panama. This tension 

arises over the qu~stion of enforcemen~ of regulation~-:-"· The 

coastal states are concerned that the flag states are not 

interested enough in protecting others' coastlines to ensure 

that their ships meet the Il generally accepted international 

standards" enforced by the conventions. The coastal states 1 

therefore, want to have ~he power to enforce those standards 

on any ship en~ring their ports, their territorial seas 

(generall-y considet"ed to be 12 miles) an'd possibly their 
~'" 

economic zones (200 mi~es), when they have a far better 
/ 

~ppor~îty and greater 

d0e flag states. 

interest to inspect the Sh1rs ~han 

II ,1 
\ ,1 

The resul t of these tensions is far less effective reg-
, " 

ulation than should be in existence < for true pro,tecti-on of 
0-4 ' ,', > 

the marine environment. The generally accepted internationa''j,' 
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sta~dti are too low td: satisfy coastal sta~te interests. 

These c~tr;ès th~n~react with unilateralonational reg-

ulations and enforce these higher standards on ships . 
, -

~ntering their ports. Unfortunately, the resu1t is a mish 

ma~h of varying degrees of both international and national 

re~lation. - " 

Internatiorlal contribution to the regulation of oil 

pollution by ships has been the following. As early as 1926, 

the United States hosted an mternational conference 00 the; control 
t9 

of ail pollution from ships. This a~tempt failed, however, 

tb produce an acceptable convention. It was,not until 

1954, at the instigation of the British government, that an ~ 

international agreement on the prevention of" pollutionoby 

oil was . reached, the Ird;.ernational Convention for the ~tion 

of Pollution of the Sea by Oil. In 195~ the Inter~Governmental 

Maritime Consultative Organization (IMCO) was formed ta 

, a~nister the ~954 ~convention, its 1962, 1969, 1971 amend­

~nts. and b9 de~elop new conventions to deal with ",Oll~tion 
from ships: ,~Intern~tio~a1 Convention Re1ating to Inter­

vention on the High Se as in Cases of Oil Pollution Casua1ties, 

1969; the International Convention on Civil L~ability for 
'. ~ 

ail J?o.llution _Damages (C Le), 1969; the International 
-p' 

Convention on the, Establishment of an International Fund for' 

Campensation for Oil P~llution Damage (the Fun~ Conyention) 

1971; the International Convention for the Prevention of 

-4-
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POllution from Ships, 1973; the Protoco1 of 1978 relating 

to th~ International Convention for the Prevention of 

Pollution from ShipfJ 1973 .. 

The subject of this thesis is t~discussion, principa1ly 

in the contest of the CLC and Blnd Convention, of the prob-

lem of responsibility, liability and compensation for 

damages caused to the mar~ne environment and other economic 

interests by o~l pollution from ships. This thesis does 

not, therefore, deal with the prevention of oil pollution 

per ~ although this is where the real fight against oil 

pol~ution lies. NotwithStanding measures to prevent ail 

pollution,~ so much oil is being transported on the seas that 

accidents, due to the inevitable element of human failure, 

are bound to happen. A system of respo;tls:Lbili ty 1 li,abili ty 

and compensation must, therefore, be established in order 

to deal effectively with the results ~f these a~cidents: 

oil pollution damages. In other'words, this thesis is only 

concerned with the situation where pollution has already 

taken place. 

Although a1most aLl the recent conventions on marine 

pollution deal with the question of civil liability for 

oil pollution"damages, 'the C L C and ,the Fund Convention 

are the only ones to provide a detailed set of provisions 

on this issue and is, therefore, the most important inter-

nation~l contribution to the sQlution of the problem of 

-5-
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civil liability for oil pollution,~a~ges. It is the 

discussion of these conventions ~oth from an analytical 

and from a dynamic perspective that represents the core 

of thts research. 

Rules of liability for pollution damages have been 

h O f oil pollution and nuclear most developed in t e ~reas 

materials. Liability is strict or absolute: 

a non-fault regime. Further, liability is channelled,: 

one particular person (the superior for example) is 

charged with compensati~g the victims. Thys, the victims 

know against whom to direct their claims and are spared 

. " . the time and expense of claiming pgainst more than one de-

fendant wïthout knowing the proportion of· their respective 

faults. Liability is limited by establisbing ceilings to 

the amounts which may be claimed. This limitation seems 

generally ~o go hand-in-band with absolute liability re-

gimes. Finally, compensation funds are established for 

pollution ,damages. These developments are peculiar to 

limited are as of marine pollution and are far from being 

, , 

,;r-------
r , 

the norme f-------''----

State liability is even farther away from becoming 

part of the conventional law on marine pollution. At prese~t, 

the International Commission is drafting treaty articles on· 

, 1 
i 
1 
1 . 
1 

1 
1 
j 

1 'i , 
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th~s problem of state responsibi1ity. 
t 

Their r~sults 

might directly affect the questions of responsjbility 

and liability for~oil po11u~ièn damages. 

The basic ~urpose Qf the CLC and the FUnd convention . 
is ta provide for a uniform comprehensive system of re-

covery for damage cau&ed by c9ntamination resulting 

from the risk created by th. marine transportation of' 

bulk ail cargoes. 8 In other words, these conventions try 

to respond ta the need for recompense for damage after 

a discharge of oil from a ship carrying oil in bulk as 

cargo, whether the discharge be large or small, intentional 

or accidentaI, lega1 or Illegal. 

The central fea ture and fundamental principte of the C L C 

is that the owner of a polluting vesse1 will be strictly liable 

"for any 'pollution damage cause~ by ai l which has escaped or 

has been discharged from the ship" , 9 subject only ta certain 

very limited exceptions. 
( 

The ~ature of liability, as expected, was the most 

controversial question considered at the Confe~ence. while 

a substantial number of the delegations advocated basing 

liability on fault_with a"reversa~ of the burden of proof, 
-"" --,,: ..... 

a majority were in favor of the principle of strict liabili~. ~ 

Of these, some wa~~ed the ship held strictly liable: whi1e \ 

'others advocated imposing such,liability on'the cargo. A 

few supported a C anadi an, proposal which would have made the 
, 

ship strictl~ liable up to a speçified monetaFY limit, beyond 

which tbe cargo would have been liable. 

, -7-
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sufficient exceptions to make it insuraple to the sarne limits 

of coverage as would'have been available had liability been 

based on fault,'with the burl~n of,.proof reversed).O il 

Anoth~r very sensftive issue at t~e 1969 Civil Liability, 

Convention was the lïmitation of liability. As will be sêen:. 
~-./ 

the solution adop~d at the Conference left sorne delegations~ 

mOst unhappy. However, it is submitted that compareà to the 

International Convention Relating to the Limitation of the 

Liability of'Owners of Seagoing Ships 1957,lla substantial 
.. ',~t 0 

improvement was at the time a'cheived. 12 An entire cha~ter has bee,Jl, 

therefore, dedica~ed to the ~l~ of liability and its 

limitations. 

According to the C L C the Courts of any state where 

pollution damage has occure,\ re~ain jurisdiction to hear 

and determine the clai~s ,of the victims. It is not 

to ble supposed that the interpretations of each national 
, -

judiciary system will be in every respect ide~tical with~all 

oth~rs. There was never any serious discussion in these neg-
, 

otiations, of devices to achieve greater consistency, s?ch as 

reference to advisory tribunals, or perhaps ~o the International 
~ 

Court of Justice. On the other hand, from the standpoint 
1 

of providing adequate compensation for victims of pollution 

damage, 'the importance pf internàtional consistency pf 

-8-
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interpretation should n'ot be overemphasized. By and large, 

national courts will be adjudicating claïms of their own 

na~ionals and, interpretations inconsistent with the broad 
,/, .:~ 

purpose of compensation might even be reversed in national 

legislatures. ,Forum-shopping, if i t arises, may be' a pressure 

for consi~tency, and in any case, will be seen as a small 
1 

price ta pay for the status quo by',nations so jealous of 

national prerogatives as to oppose international tribunals. 

Moreover, interpretation has its limits. 
- J 

Finally two other important features of the C L C sh~uld 

~e mentioned in this introduction. The first is that the 
~" ,:;" . ' 
owner of a'ny ship register,ed in a contracting state and 

carrying more than 2,000 tons pf oil in bulk (as cargo) must 

'maintain insurance or other financial security amounting to 

the owner's total liability under the Convention. The second 

is that a plaintiff may sue the insurer directly without 

having to sue the shipowner. 13 Consequently it 'ls mucn 
" 

easier and more effective to enforce judgements. 
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2. MARINE J?OLLUTION: A LEGAL FRAMEWORK 

Althouqh the subject of this thesis is'limited to 

the analysis of the problem of liability and compensation 

for oil pollution damages caused by ocean-going vessels,' 

lit is imPortant to indenti~y the legal fram~work in which 

this analysis will be conducted. The C L C and the Fund 

~Convention were motivated by a for~uitous event (the 

Torrey Canyon disaster) and were not the culmination of 

. international negotiations. The C L Chas been viewed - , 

as an exc~ption to the classic norms and freedoms re­

cognized by internat~onal law. 

Experience har shown that·the first approaches to 

international problems are fragmentary and limited to t.he 

particular areas where need has emerged. The C L C 

and the FUnd Convention are no exception. • 
2.1 Marine POllution 

There are many forms of marine pollution, biological; 

chemical and physical, its causes anQ effects. are diverse 

,and complex, produced over a long period of time as.a re-. , 
suIt of many different human activities.· The d~finition of 

marine pollution adopted b~ many United Nations bodies is: 

. ..; ~-
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IntroductiOiy man, directl'y'or indirectl :- of //t/ 
substances or energy into the marin,e:., environmen (in- / , 
.E::'luding estuaries) resulting in 'such deleteriou effects ./ 1 

--.; as;" harm to living resources, hazard to hUf!1an he 1 th, 1 
hindrance to marine act~vities including fishin ~ im- 1 
pairment of <Luali ty for use of sea water and re uction' j~ 
of amenities.14 o~i 

The ocean cannot absorb the increasing ~unt of waste 

materials man has brought to it. This is es~Ci~llY true 

of the fragile coastal 'zone with its abUnd~n~~f sea life. 

Mankind is becoming increasingly depe dent~on these resources 

which are being threatened by serious Eventually 

aIl pollution becomes marine pollution:' ,it is the' sewer for 

air and land with rivers for conduits. From the land cornes 

human and animal waste, industrial and agri~ultural çhemicals 

through sewage and rivers. 

peBS, automotive combustion 

From the atmoiph~re,'pesticides( 
, ..... ,\ 

by-produéts are blown out to ' 
/ 

/ 

sea. On the se~ ships accidentafly and intentionally dump 

. , 

" hazardous cargoes. Ocean dumHi~g of waste is ofte'n intentionally 
~ .~1.~ / 

~ , -
carried out·to escape the jurisdiction of state territory 

thereby escaping regulation. 

of the seabed. 

Finally,there is the exploitation 

" 
" \ 

For the purposes of this paper m~rine pollution may\pe 

di vided into six main headings: (1) !Ilarine pollution cause~ via 

atmosphere by. land-based activities,' (2) the disposal of \ 

domestic and industrial wastes; (3) radioactüTe pollution; \ 

(4) the disposal of military materials; (5) ship-born 

pollutants; and (6) POIIution,resulting from.offshore mineraI 
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"exploitation. Hea'dings (1), (2) and (5) are\ the principal 
, 15 

causes of marine pollution at:present. It is important to .. 
note that l:and-based sources of pollution '0' including outflow 

\ 

from rivers and pollutants vaporised into the air, ,account 

for by far the largest portion of marine pollution, some 

estimating as much as 90%. ~6 States have exclusive control 

over this kind of pollution. Seabased activities can be 

divided into exploitation of the seabed (approximately 5%) 
~, 

.' and pollutants from ships '-the remaining 95%. 17 Mfirine pol-

lution caused by ships can be divided into two further 
, 

categories: that resulting from acts performed in the course 

of normal ship operàtions and pol)lution resul ting from accidents. 
" • 1 / ' r-

The former is caused mainly by ~i~sing out _empty oil tanks 0 

with'sea water. The Intérnational Convention for the Prevent-

ion of Pollution of the Sea~by Oil, 1954 (amended in 1962, 
4tJ ')1tl y'- "-, 

1969 and 1971) and the 1973~nternational Convention for 
. " 

the Prevention of Pollution from Ships have provided for 

increasingly strict c ntrols on t~is now diminishing practice. 

The other ship pollution ls that caused by 
ft 

a bulk carrier Y a tanker - spi1ling its cargo 

because of an acci\~nt, a storm, a collision or by running_ 

aground. This prob1em as become more acute in the past 20 

years beCaUS~(~ of the tankers, VLCCs (Very Large 

Crude car"Hé~\), o~~~~ooo tons, thus i~c"rea~ng 
the risk of substantia1 ha m. 
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~. 2 -"Pollution atl!P Freedom of the Seas 

. 
In the 1960s there was much debate over the\concepts of 

• 
the sea being l;'es nullius - peloI).ging to nC)one, - and res 

-- .1 
, 

communis -:.- the "commons" approach, embodied, in 1970 by the 

Uni ted Nations General Assembly as "the common he"ri tage of 
~ 

mankind". The importance of this debate lies in tl:)e question 

of control/and jurisdiction. JWith freedom of the seas 19 no state 

has a right to take action against a foreign _ship on the high 
~ .. -

s,eas. In fact, however, this freedom has' been curtailed: aIl 

ships must carry the flag,of sorne state befora it is fr~e 

to travel on the high seas. Flag states not only have a right 

but also at times an obligation to regulate their ships. 
. " 

Furthermore,. each coaatal state has ~ territorial zone, now 
. , 

set at 12 miles, wh~ch is the exclusive jurisdiction of that 

state subjec:t only to "innocent paasage"-

A second alternative to freedom of the seas ois 

"national territoriality", the ocean is divided into zones 
, . 

for each territory. No state is allowed to encroach on or 

damage the others 1 zones. Thes.,e -two concepts, freedom of ·the seas 

and natiQnal territoriality, are both individualistic, 

based on a policy of laiisez-faire: every~ne is allowed to do 

everything as long as it does not interfere with others. 
, . , 

Pollution regulation is made more difficult • 
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The third alterriative - res communis - is based 'on a 

different approach: the w~le ocean perceived as a genuinely 

common resource subject\to community management: no ol}e is 
• 111 

allowed 'to do anything w ~hout permission. This approach; if 
,. ~ . 

adopted, would b~ by far~ he mos~ effective way to regulate 

,mari.ne pollution. Howe'ver 1 an:v serious discussion of this 

approach is on the wane, and it is doubtful ,at this tim. that ,-
it can be considered as a serious alternative. 20 

In fact the freedom of the seas could be an ~ffective 

way of controlling marine pollution if the states exercised 

the powers they have over their own terri tory" Their :r:efraining 

from doing so has resulted in a ~ facto freedorn of individual 

ships to disrega~d the interests bf others. It is easy to see 

why this has happened: unilateral action by states affects olily -

their own ships and those who enter their territorial zone. 
~ f .... ...,.. . , 

It is only bY,international action that regulation, can have 

any real effect. It is here that the tensions between the 

co flicts of interests of different states can be most 

cl arly seen,and have their most deleterious effect. Flags .. 
of have no interest tn enforcing regulations 

on CoastaL states with their des ire for strict 
! 

only,have power over ships entering their ports. 

national action is unsatisfactory :.' i t would be 

impossible for ships to cornply wi·:th dozens of different kinds 

of regu1ations, no doubt conflicting and of different stand­

ards in order.to be able ta ep~er the requlred ports. The 
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only real solution is pooperation: freedom of the seas as a 

basis but wita more of a "commons" ·spiri·t .. 

2.3 Rules of Inter~ational Law .-.1 

! ,~~ "\ ~ 

Three exist~ng bodies of law are of interest for this 

paper: general princip les of international law not specifically 

related to the law of the se~; general pri.nciples of the law 

'of the sea such as Article 2 of tQe Geneva Convention on the High 
., 

Seas; rules specificall~ dealing with pollution of the sea. The 

latte~ may be divided into general rules on pollution such as 

Articles 24 and 25 of the Geneva Convention, specifie conventions 

on pollution such as the 1954, 1969, 1971 and 1973 IMCO Conventions 

and regulations designed to prevent pollution or reduce the.risks 

thereof, such as rules to prevent collision. This 'latter category 

goes beyond the purposes of this paper and will not be dealt with. , 

2.3.1. General Principles of International Law , 

T~e general princ~ples of law,.which were applied. in sucti 

cases as 'the wel1-known Trail Smelter 21 and Corfu Channel cases ,22 
CI 

are applicable to' "international" sources of marine pOllution. 23 

The' court held in the former case that: 

under the principles of inter,national law •••• no 
State has the right to use or permit the use of its 
territory in suchoa manner as to cause injury by 
fumes ori or ta the territory of another or the ~ 
properties of persans therein, when the' cause is 
of seriou~ consequence and the inju~ is establ~~hed 
by clear and convincing evidence. 24 
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, 
This basic principle is applied to water polluti n, in 

~ . \ 

part~cular to rivers. There is no reason why it ~hou~â not 

also be applied to, the ocean. States should have"just as much 

obligation to control the activi ties of their ships at s'ea as 
1 • 

1 

the use of fheir own ~erritory. The qoncept of the ship as 

territoire flottante ionfirrns this vie~. States should have 

just as much right to have thei.r oceans (as Il conunOn heri tage"') 

protected even if their is no violation of sovereignty, no in-

jury caused to the territory of another as where poll~tion occurs 

on the ~igh seas. 

The court in the Corfu Channel èase applied the above 

'(princiPle to the sea. Albania was held.te have an obligation 

? te prevent the use of its territory in such'a way as to in­

fringe upon the fights of'o~er sta~~ to navigate through the 

Channe1.25 AlthoU9~ the: ~ost, serious effect of interference wi th 

ç 

the ocean is i ts effect on the sea ',s resources such as 

fisheries, rather than transport~ion, it is subrnitted that , 
the Corfu Channel case is ,readily applicable to this forro 

of interference: marine pollution. The la~guage of the 

court was very broad: 

Such oblig'atj,ons are based .•. on certain 9 neral 
and well-recognized princi~s, namely: element y 

o 
conside~ations of humanit~, even more exacting i peace 
than wari the princip le of the freedom of maritim 
communicationi and every state's obligation not to 
allow knowingly ~ts territory tO.be ~sed for acts Con 
trary to the rights of other States. 26 
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It will beinoted than in effect both these cases are 

centered upon\ the problem of state liability.~ This subject 

is dealt with in more detail in Chapter 7. 

· ' 
2.3.2. General Principles of, the Law of the Sea 

r 

The 1958 Geneva Convention on the High Seas sets forth 

many general principles of the law of the sea. No other .. 
ratified convention has taken ~ts place in this respect~ 

The prearnble states that the Convention's provisions 

are "generally dec~aratory of established principles of 

international law". Art. 2 (1) lays down the p:r;inciple of 
) 

the freedom of the seas: the high seas are open to all nations, 

no state may validly purport to subject any part of them ta its 

sovereignty, However, the freedom is limited in Art. 2(1)" (2): 

"These freedoms •...• shall be exercis~d by all states wi th 

reasonable regard to the interests of other states in'their 

exercise of the freedom of the high seas." ~his is similar 

ta the princip le enunci'ated in the Trail Smelter and Corfu 
c 

Channel cases: the enjoyment of one's'own'~ights must not 

:,cause injury to another. 27 -, 

It has occasionally been suggested that Art. 2(1) 

allowS the freedorn to pollute th~ ocean. This is obvious1y 

not within the spirit of Art. 2. No state has a right to 
o 

downgrade this "common heritage" in which every state has an 

.equal right. Furthermore, the "reasonable rega+"d to the 
\ 

interests of' other states" of Art. 2 (2) should effectijely 

counteract any possibility of such an ipterpretation. 
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• Arts. ,4 and 5 assign maritime jurisdiction, tQe right 

" , 
of control of ships, to,the flag states. Art. la requires 

the flag state to take such measures, in confbrmi ty wi th 

ngeneral1y accepted<inter.national standards u , as are necessary 
o 

to ~nsure safety at sea. Thè control given to the flag 

states have.caused the we~l-knowh problem of the fiags of 
o 

conv~nience whose states have no political or economical interest 

in anti-pollu~on regulation. The result of this is lack 

of any effective international agre~ments or standards. Coastal 

states with their important environmental interests react 

by unilaterall~imposing their own st~dards as was seen in 

1970 when Canada enacted the "Artic Waters Pollution Frevention 

Act" establishing a 100 amile anti-pollution zone. This 
o 

situation Js unsatisfactory,and likely to cau~e much 

jurisdictional dispute. For effective control 'of marine 

pOllqtion agreement~and teamwork are essential • The placing . . . 
J. 

Qf control in ,flag states resulting in flags of convenience 
, 

is a gre'at hindrance to such' cooperation. The eradication .. ' , 

of flags of convenience states would be a major step towards 

improving the Situa~ion. 
\ 

1 \ 1 , 
2.3.3. 

, 
Rules Specifically Dealing Wi th Mari~el,Pollution 

-. 

2.3.3.1 • General Rules on Pollution 

The High Seas Convention included two articles on the 
é> • 

kinds ot~f+uti~n ~at were of cQncern at that time. 
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Art. 24 obliges states to "draw up r«!gulàtions to prevent 

pollution of the seas by the dis charge of oil from ships". 
, ~ 

Art. 25' obliges, states to Il take measures to prevent pollution 

of the seas from the ~umping of radioactive waste" and to 
• 

"co- op.erate with the competent international organizations" 

in taking measures for the prevention of pollution from Il any 

activities with radioactive materials or other harmful . 
Jagents'". It will be noted that ~ri time transport of 

natural gas in 1958 was only just beginning and was not, there-

fore,specifically dealt with in this convention. However, 

the "other harmful agents" of Art. 25(2) could be applied to 

oil thus creating a general obligation to prevent oil pollution. 

Unfortunately, none of the most'likely cfferlders'are 

parties to the High S~as Conventionf9 Thus, Art. 25 (2) 

will be of litt1e effect in the battle against oil pollution. 

" 
2.3.3.2. 'Specifie Conventions on pollution 

< 

There have been four main conventions dealing with. 

oil pollution: the 1954 Convention for the Prevention of 
~ 

, 
Pollution of the Sea by Oil, with amendments in 1962 and 

1969, the 1969 convention on Civi~ Liability for Oil Pollution 

-19-
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Damage, the 1971 Fund Convention and the 1973 Convention Eor 

ttie preve~pollution from Ships. ' 

The 1954 Con~ention prohibits the discharge of oil or 

oily mixture. Origi~ally t\~ prohibition was limited to ' 
" 

~cert.ain zones, h01f!ever, the 1969 aniendments have abolished 

"J) Q this restriction. 30 

The 1973 Convention (and its 1978 Protocol) endeavoured 

to update the 1954 ~onvention •• ~ attempted to take into 

account other shiP-generated~~es, such- as sewage and g~r-
o 

bage, and an attempt was made to control the release of 

noxious substances other than oil from vessels. No reference 
" 

to responsibility and liability is made in this-·Convention. 

This may be attributed to the fact that responsibility and 

liability for d~ge c~used by ship-generated pollution is 

deale with in the C l C. and Fund ConventiOI'l1, the main 

s~bject of this thesis. 

By far the greatest amount of ma~ine pollution regulation 

has been centered on pollution by oil from ships. Although 

such effort in this field is to be coltun~nded, the;re, is an 

'imbalance: discharge from ships accounts for approximately 

only 10% of aIl 'marine pOllution. 31 Apart from the rece~t. 
ocean dumping conventions3~, a fish±ng ~onvention~~~ the 

'\., 
Stockhol~ Conference and other regional~greements,too little ~ 

ha~ ~een done at an international level to regulate the other 
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far more serious forms of pollution. While oil is generally 

broken down by natural process, persistent synthetical 

chemicals coming from land based sources are known to ac-
.. 

cumulate in fish and sea animals and present a serious' Ù'hreat 

.to their continued existence. This disequilibrium is.a direct 

resul t of ll;uch disasters as the Torrey Canyon incident: 

public opinion was so outraged at the damage that was so 

visibly done that the international community was forceà to 

take action in this part±cular area. 

Another more controver,~J method is the use of 

adjacent zones. At present the" contiguous zone 35 can extend 

no farth~r than 12 miles from the base-line by which the 

territorial sea is measured. This zone- is to protect the , 

state's own territory from damage which might o~herwise ~esult 

from activi ties taking place ïn the zone. As long as this 

zone does not exceed 12 ndles there is unlikely to be much 

. dispute. More controversial, though, is the'proposal for 

a zone:~xtending to 100 or 200 miles (as Canada did in 

the Arctic,) allowing for measures against foreign vessels 

in this area whic~ is regarded as high seas by most nations. 
ob 

This is un~atisfactory for it will inevitably lead to 

:jurisdi ctio~al' disputes. " Furthermore i t is in this area 

that the bulk of mineraI exploitation ac'tivities take place, 
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t~.~ the locus of the heaviest concentration 

of ocean shipping traffic, this is the area 

which rec~vès the most concentrated effluents from land-

" based- activities and it is in this area that the greatest 

.. potential for ecological and economic harm exists because of 

its adjacency to the coasts and also because it contains 

the bulk of commercially exploitable living resources of the 

ocean and of ocean life. It is this area, therefore, that 

requires the highest standard of regulation for which 

international agreement and, jurisdiction is the only effective 

method. Coastal states cannot regulate pollution emanati~g 

from surrountiing states . Ships cannot be expected to fulfill 
\ 

bhe varying requirements of aIl the different states. Freé~ 

of the seas would·be substantially' i~paired which would only 

worsen relations between states,leading to abuse and 

discrimination. 36 

Ii: is true tltat the above 're~soning sho.uld apply to 

the 12-mile zonè:as well, if not w'ith more force. However, 

SOrne compromises must be reached. Although international 

regulation would be the Most effective way of dealing with . . 
. . 

the problem, until &uffiçient international standards 
~ 

are in -force coastal states cannot'b~ expetted to .leave 

their coastal lin~s almost w~olly unprotected. 
. -
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3. THE 1969 INTERNATIONAL CONVENTION ON CIVIL LIABILITY 
FOR OIL POLLUTION'DAMAGÉ 

The impetus fOllowing the concern generated by the 
, , 

was responsible for the establish-Torrey Canyon dis aster 

ment by the Council of !MCO bf a new Legal committep.37 (A) 
1 

j 
Th~s Cornmittee was immediate~y charged with se~era\ legal, issues 

, • i 
among wh~ch one of the most challenging was concerning aIl 

~ 

questions relatin~ to the nature (whether absolute or'not), 

,extent and amount of liabili ty of the owner or operator of 

a ship or the owner of the cargo (jointly or severally) for . 
'$ t. ~r'l .. 

damage caused to third parties by acci~ents suffered by the 
, . 

ship involving the discharge of persistent oils or other 

noxious or hazardous substances and in particular whether 

it would not be advisable:-

(a) to make sorne form of insurance of the liability 
compulsOl;Y; , 

(b) tg make arrang~ments to ertable governments 'and 
injured parties to be compensated for the damage 

'due to the casualty and the costs incurred in 
combating pollution of the sea and cleaning 
polluted property. 

The International Legal Conference on Marine Pollutio'n 

Damage was convened by ,the Assémbly of U1CO as the culmination 

of the first part of the work arising from this' mandate: 

-23-
'v 



( 

• 

Th~ ASsembly and Council accepted.the offer of premises 

and facilities by the Government of Belgium in the Palais 

'" , des Congres in B'russels, where the Conference was held for, 

a period of three weeks from 10' to 29 November 1969. 

The result was the Internationa! Convention on Civil 

Liability for Oil Pollution Damage discus~ed hereafter. 37 (B) 

3.1 Jurisdiction 

3. L 1. -Territorial Jursidiction of C L C 

Article II defines the geographical scope of the Conven-

tian: "This ConventioI1; shall apply exclusively to pollution 

dama~ed on the territory inpluding- the territorial sea 

of , contracting state aHd t~ preventive measures taken to 

prevent or ndnindze such dam~ge." It is quite clear that 

the nationality, domicile or residence of the defendant is 

irrelevant, the sole cr~terion being one of territory. 

Unfortunately, the description of territorial jurisdiction 
.'!-. " 

in the C.L.C. text i8 sufficièntly ambiguous tO,suggest 

more questions than i t settles .38 The Convention does not 

establish ,i ts own measure of the breadth o~ a nation 1 s 
.. 

territorial sea, leaving the door open to many potential 

problem areas with regard to ,~h{ jurisdictio'nal scope of the 

C.L.C. The universa\ lack of uniformity concerning the ex-
1 

tent of the territoriàl sea is a well recognized international 

• -24-
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problem.39 The ~ravi ty oÏ this problem and the difficuli ties 

'its solution involves were weIl demonstrated at the 1958 and 

- 40 
1960 Geneva Conferences on the Law of the 'Sea. Both Con-

ferences failed in tneir' attempts to satisfy the need for a 

uniform limit of the extent of the territorial sea. On 
c,. a ,~. 

~ 

the first occasion~ the majority necessary for ratification 

was lack~ng, while on the second, the strong opposition of 

both Communist and Arab states was fatal to a,n agreement. 

The concern that serious diplomatie problems of dramatic 

proportions can arise from implementation of a treaty applying 

41 
to sa di versely defined a jurisdietion is weIl founded. 

Professor Black ha~ 'put forward the idea that "the enjoyment 

oÏ exclusive and extended offshore rights for one purpose 

eneour~ges astate to attempt to aequire territorial .. 
j rrij;iction for aIl purposes, resul ting in jeopardy to 

other \tates 1 regional interests and freedom of the seap". 

This position, which summarized the view of the United States 

~ < f 42 . . f .. . uepartment 0 _ State, 1S nat, however, 1mmune rom er1t1c1sm. 

When Professor Black says that if the United States re-

cognizes extended territorial limits of other states with 

regard ,toi the C. L. C., i t m:ay la ter be forced to concede 

. --greater terri torial mileage in connection W1 th other areas 

f ' t' 1 . . f' 43 h 1 h o 1nterna 10na S .1.gn1 1 canee, e seems to over oak t e 

urgent and imperative neces~ity of solving a specifie prob-
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lem with a specifie set of regulatio s, irrespective of 

the indirect effe'ct-~hat this set of egulations may also 

have as precedents. 

Although i t, is true that riati,onal s .~ereignty apparently 

1ILha~ combined with national self-interest to impede any realistic 
.agreement on the important question of un fprm delineation If· 

of territorial sea,44 it i5 also true,that this problern 
\ 

is too important 'ta be· left unsolved. The establishment 

of what ·can be defined as "pollution zones", where aIl 

membe~ states can exercise territorial jurisdiction exclusively 

for pollution "control" purposes, may be more acceptable to 

the international community by avoiding the controversial 

definition of "territoria sea." 

Article II does create a "benefit tl even in favour 

of non-contracting states or their nationals in cases where 
1 

reasonable preventive measures are taken on the high seas_ 

or on the terri tory of contracting or non-contracting states' " 

in order to prevent or minirnize pollution damages to a 

çontracting state, irrespective of who implemented these 

measures. 

Reasonable preventive measures taken to prevent contamination 

of off-shore installations are excluded by Article III, 

irrespective.of where such measures are ta~en, because such 

installations cannat qualify as being part of the terri t,Ory 

of a contracting state. 

The Convention clearly applies not only to territorial 

b 1 J' h t f' f t' t 4,5 seas ut a 50 to t e erra lrma 0 a contrac lng sta e. 

It s'hould be noted that because the' C.L.C. defines "pollution 

damage" rather than "incident" in terrns of location wi thin 
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the terri tory or °terri torial se"a of a cqntrqcting state, 
, 

the owner of a polluting vessel could be liable for pol-

lution damage to the territory whether the incident 

occurred within the territorial sea, in the cO'ntiguous 
t 

h h ' h 46 zone or even on t e J.g seas. 

3.1.2. Subject ,Matter Jurisdiction 

3.1.2.1 Damages "Recoverab1e 

Article Il paragraph 6 defines pollution damage as: 

Il 10ss or damage caused outside the ship 
carrying oi'! by contamination resu1ting 
fr~ the escape or dis charge of oi1 from 
tl:lt!' ship, wherever such escape or dis­
charge may occur, and inc1udes the 
cost of preventive' measures and further 
10ss or damage caused by preventive measures." 

1t is submitted that the ambiguity of the definition of 

po11utioJ~ damage is one of the weaknesses of the C. L.C. 
- , 

because cenceiyably-a de fendant could argue that his dis-

charge d~d not cause any "damage". AtSO, it would have been 

better to predicate 1iabili ty on more specifie "c1ean-up , 

costs" for discharge or escape of oil. 

The vaguenèss of t.he term "damage" and the wording of 
'-

Article' l i tse1f may allow a shipQwner to assert that an oil 

spill did not cause ,i po11ution d~mage" as defined' in Article 

1(6) or te assert that the spi11 wou Id not have caused 

"pollution damage ll and, therefore, gove?=nment clean-up efforts 

did not constitute a "preventive measure" because they were 
47 

not reasonable. 
r' 
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Although' as Abshire 4~co nizes, "i t seems very unlike­

ly .. '. that
1
. suéh an all~gatio~ Uld! be made in any case 

where the government has fou .i necessary ta engage in 
, \ 

clean-up ~ctivities', even if, n\ot er damage occurred,,49 

a clear wOI:ding and defi'nition o~ th term "damage" would 
~ \, ~ 1 

at least achieve the result of groundless 

d 'l' t' t,50 an expens1ve ~ 19a ~on. 
c , 

This problem, however, is not as.easy to so1Cve as it 

appears at first sight. Civil liability in fact cornes 
. 

into existence only if the plaintiff suffers amage. It 
1 Î 1 

would be highly artificial' to have civil l\ié[lbi 'ty vest 

on a certain act by the,defendant if this act oes not 

produce any dàmage. It·would be, therefpre, preferable 
, .. ' 

.to widen the definition of damage in order te encompass 
~ 

cleàn-up activities where there is a threat o~ an·oil 

spill but a spill does not' subsequently OCcur. 

3.1.2.2. Remoteness of Damage 

Article III (1) places aIl liability on the shipowner 

only for "pollution damage". The definition in -Article l (6) 

contains three separate elements: 

1. loss or damage by contamination; 
~ 

2. costs of preventive measures; 

3. further 19s5 or damage caused by preventive measures. 

-28-

1 , 1 

... ___ _ .~_ ... ::'-,.:-.. ,;:.l'~_' l , 

1 
• 1 

1 
1 

1 
1 

1 
,) 

tl.ifl t.: 



) 

1 
1 

J 

( 

the alte~native basis of the defin~tion, i.e. damage or 

preventi ve measures., seems to indicate that a government of 

astate which suffered no actual pollution damage after a 
1 \ 

timely change of wind direction sends a slick across a " . . 
channel to a neighboring state, but whieh had deployed sub-

stantial preveI1 tive measures while its"eoast appeared 

threatened, could s'ue in i ts own courts. This would be' 

true even though the measures employed werè puiely defensive 

in naJ:ure 'in that th'ey fended off, the approac~ing slick and 

did nothing to remove any volume of oil or reduce eventual 

exposure to the neighbofing sta~e. 51 

• 

3.1.2.2.1. Loss or Damage by Contamination 

"-
~he damage in order to be recoverable under the con-

vention must be eaused by contaminati"on. Tw6 important 

elaims .are, therefore, excluded: (1) damages eaused by 

the oil subsequently igniting, or exploding and (ii)' the 

clairn of a shipowner whose ship has had to take action to 
\ 

av,oid oil, whether or not igni ted, which has been dis-

charged by another ship.-
. 

The Draft Articles specifically inoluded the former 

)iamagt;!s. It was thought that no difference in result • 

should oeeur if a ship explodes or catches fire~and, as 

( 

a cpnsequence, oil escapesoand causes damage by contamination 
/ 

. or if the damages arè caused by the oil sUbsequently,_ 

". 
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i9niting or exploding. It was felt to be particularly 

unjust, especially with regard te those private d~fendants 

left without the advantages of the C.L.C. and, consequently, 

without benef~t from the Fund Convention, to leave<this last 
" , 

kind of damage to the lex fori. 

As will be seen in Chapter' 5 this issue has been re-

cently debated bl" the Legal Coromi ttee of IMCO but 'no 

change has resulted heretofore. 
\5-

.li.'.(= ",. • 

It can be safely said t~at ~rsonal in jury, if caused 

~y unignited ail, is recoverable under the C.L.C. because 

i t is possible to qualify this damage as caused by con­

tamination. The wording of Article III (1)52 c1early indicate~ 
j •• 

~ .",.... 
1:hat ,more than j):ist phy!:;ical damages ca~sed "'by contamination 

-
is recoverable. However, the word "loss" remains undefined" in 

the Convention. Tl}e ,burden of interpretatibn is le~t to . 

the ~ 'fori. 

3.1.2.2.2-. Cost of Freventi ve Measures 

Article l (7) defines reventive rneasures as "any reason~ 

able measures taken by any erson after an incident has occur-

red to 'prevent or minimize, p llution damage." 

The first requirement of t i5 definition is that' the 

preventive meas_ures mus,t be reas nable. ,This is an important 

~safeguard for the shipownér especi lly in the light of Article, 

II because he will be answerable fo the cost of preventive 
.. 
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measures but only :Lf there is reasonable ground to be-

li'eve that these meàsures were necessary to avoid or rninimize , , 

damages in the ter.r..i torial waters or terri tory of the pol­

luted state. 53 

A problem could arise wi th measures reasonable in their 

essence but unreasonable in quantitative terInS, i.e. when 

too much det~rgent is ernployed in an operation. Again the 

application of the "reasonable measures" test would ·render 

the expenses irrecoverable. 
... 1 

The second requirement in the defintion of' Article l (7) 

i. e. th~t p;eventi ve measures are only those taken 

"after an incident has occurred Il seems to gi ve rise to a 

logical contradiction. The C.L.C.~definition of incident
54 

... 

is '~at occurrence or series of occurxences that give rise 
;.-

to oil pQllution damage"" and we have seen that pollution damage 
1 

means "loss or damage •... resulting from the escape or discharge 

of oil from the ship". 55 It is, therefore p'n inescapable 

conclusion that only measures taken after oil spills from 

the ship are recove~able unqer the conven~ion. 56 

The C Le 1 s neg+ect of preventive action is under-
~ '1 • 

standable only if this convention were meant to be read 

together with the 1969 International Convention Relating 'to 

Intervention on the High Seas in Cases of Oil Pollution 

Casualties 57 in which a contracting state is authorized lo 

take Il any acti,on" necessary to prevent or minirnize pollution 
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damage resulting from a maritime disaster. However, a 

dangerous gap may arise if any state wer~ to ratif y on1y 

, the Liability Convention and not the Intervention Convention. 
o 

It would have been certainly better to give the term 

Il preventi ve measures ft / i ts na tural and logical meaning. 

3.1.2.2.3. Further Loss or Damage Caused<By 
Preventive Measures 

Due ta the high ~aXicity of dispersants, it is quite 
iJ/ 

conceivable that the remedial activity could itself cause 

damage. ~ ~e have' 'seen above, the Convention, at Article l 

(6) 1 ine~es sueh "derivativ~ losses" under poll'qtion damage 
Jo, 

but without further qualification. This physieal damage, 

in order' to be recover,able, daes not need to be caused by 

contamination, but merely by preventive measures. I~ would 

appear 0 tluit a wider interpretation is here to he l'laeed on 

tlte ward ft 1055" than on the firs~imb of the defini tion of 
o 

llution d~ge.58 

\. 

/ Defini tion of Ship -

f 
Article I(l) defines ship as "any sea-going vessel and 

any seaborne,craft of any type ~patsoever actually carrying 

\ ail in bulk as < cargo" • Articl-e Xr (1) excludes government 
/ . ~ 

war s~ps and/government ships in non-commercial service.~ 

The above definition clearly outlines th~ restricted nature 
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oI the problem dealt with 'by the Convention. 

T'he Convention excludes coverage of pollution -damage 

caused by ships not carrying oil in bulk i.e. ships ca~~ing 

oil only in the form of _~,lops. Although the "hazard generat­

ed by this contingency is not nearly 50 great as that of oil 

tanker disasters since the volume of oil not in bulk is 

far les! Il ,59 i t is submi tted that i ts exclusion is one of 

the weaknesses of this 'convention?O These kinds' of incident~ 

are left totally unregulated as far as civil liability is 

concerned because the 1954 Convention on Prevention of Pol-

lution by Oil merely assesses, penalties for the dis charge 

,of deballast\, and bilge waters and leaves parties responsible' 

for clean-up without civil remedies. Article III (1) pre-

vents a possible,conflict of interpretation by including the 
. 

escape of any oil from a~ combi,nation carrier partly laden 

with bulk oil cargo and partly with ~ry cargo. 

The definition of ship clearly excludes lake and river 

vessels irrespec~ive of the fact ~~~ey carry "bulk oil 

charges". Drilling barges and semi-submersible, fixed or 

floating piatforms, semi-submers ible or submerged oil storage 

installations -'in short any offshore ins~allations and 

pipelines of any kind are aIl excluded. 
"r 

As Abeça'ssis rightly observes "the c. L. C. 

,exclusivel; a ta~ker convention0h~ only b 
is almost 

cargo vessels 

covered by ït being those few carrying oil in their deep tanks, 
1 
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for instance for places tao out-of-the way ta merit a 

. 1 k .." 61 spec~a tan er v~s~t. 

The combined effect of Articles III (l) and l (l) is 

quite curious: a tanker on a ballast voyage, even though 

.she car~ies bunkers and slops is not covered by the 

Convention whereas a tanker carrying oil in bu1k as cargo 
( 

is covered even if the oil which actually escapes and_ causes 
. 62 

damage'is bunker 011. The very logic of this anomaly is 

hard to explain and justify. 

A, last interesting problem can arise in relation ta 
. 

Article rlr (1) providing that oil shall have "escaped or 
• 

1 r t:û 

been discharged from the ship". One might wonder whether 

a pipe connecti~g a tanker ei ther to a terminal, to ~nother 
~hiP, or to a singlebuoy rnoo~in~iS- part of the sh~p 50 

~that the Convention will apply.in case of a spill due to the 

break of such a pipe. No clear answer can be given and 

probably a ",more prec~se defini tian of ship may be necessary 

if the intention were to comprise such a çasualty. It seerns 

however,unlike1y that a co~~t would hold the.pipe to be p~rt 

of~he ship especially where there is no identity in the 

ownership of the ship and the pipe. 

3.1.2.4. Definition of'Oil 

The C.L.C. defines oil as tlany persistent oil such as 
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crude oil, fuel 01~, heavy diesel oil, lubricating oil 

\ 

" 

and whale oil, whether carried on board a ship as cargo or 

in the bunkers of such a shipll. 1t 'is clear that the criteria 

that inspired the draftsmen was the difficulty of oil removal. 

This explains why gasoline nd kerosene, for instqnce, 

do not faii within this ca te they can cause 

serious hazards te ente The soundness of these 

criteria is doubtfùl and will e anaIyzed later in this work. 63 

Furthermore, the definition itself leaves sorne problems un-, 

solved because the key word IIpersis.tent" is nowhere defined 

in the Convention and it is not clear whether slop and, bilge 

oils are included in the·definition,of oil given in Article 1(5). 

Professor Abecassis points out that "the preamble to 

C.L.C. twice refers to 'pollution', a phrase usually taken 

to" import an element· of harm" and continues by observing that 

"few-, if any, straight-chain paraffin or other animal or 

vegetabQe oiis leave a residue which can be regarded as 

harmful. 64 

It iS'submitted that the alteration in the environmental 

balance rather than the element of "harmll should be the factor 

to takel into consideratjon. In other words, th~ latter elements 

'65 
may, not must, be contained in the forme~. Abecassis draws 

the conclusion that '" persistent' should be limited to hydro-

carbon mineraI bils and whale oil. The h drocarbon mineraI 

T • 

/ 
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oil to be, covered apart from those listed l may be 

scie~tifically taken to be those which, after evaporation 

has ceased, leave a harmful residue" .66- He also disagrees 

with the suggestion of Doud6lhat, ,.!!oil be taken to be persistent 

if i t has actually caused damage" because in his opinion 

it suffers from the defect of béing applicable only ~ post 

facto. Abecassis adds that it does not solve the question 

of whether a plaintiff can recover if his clean~up,has been 

sa successful that no ,damage (as opposed to 1055) has been 

suffered. 68'It is submitted that this critique lacks legal 

and substantive consistency because, in such a caSe, according 

to the combined effect of Articles III (1) ,and ,} (6), the "expense" 

would be quali.fied ~s the "cast of preventive I1!easures". 

The fact that no dâmage 'has in fact occurred would b~ 

irrelevant and the plaintiff would be able ta recover. 

As far as slop and bilge ail :are concerned it is not 
l t 

alt0gether cle~r whether they are included in the definition 
, 

of oil. Although slop is carried only in laden tankers 

there sèems ta be no sound reason for excluding slop oil Or 

bilge,oil from the C.L.C. l'and, there are good reaspns' 

f ' l d' h 69 l b' , 1 d th b k or ~nc u ~ng t em.. t ~eems ar ~ trary to ~nc u e e un ers 

of laden tankers but to exclude slaps and bilges carried· i~ 
.1 ' 

laden tankers. 

It h:s been suggested that the,c}auge should be taken 

" 

\ 

J f 

! 
i 
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. 
illustratively, 50 that oil is not limited to oil carried 

. as c.;trgo and as bunkers. 70 Unfortunately ~ ta leave to the 
? 

lex fori ~he burden of interpreting this clause increases 
'> 

tne risk of contradictory interli.:retations. 

3.1.2.5. Definition ef Incident 

71 The Convention come~into play only in case the oil 

"has escaped or has been discharged from the s~ip as a result 
~ 

of the incident." 72 
-

Article I(8) defines incident as being " ••.• any occur-

renc~, or series of occurrences, having the same origin, 

which caJlses pollution damage. Il ft 'is cJ.ear, therefore, 

that the plaintiff in or~er to place liability o~ the ship­

owner has -to prove, to begin with, the existence of~an , 
, 73 

identifiable event causing damage. This is a èonditio sine 
.~ J 

qua nOQ because ,it i5 beyond the scope of the C.L.C. to 

indemnify victims for damage caused by unidentified spills. 

In such a case, as it will be seen later in chapt~r 4 , thé 

international revolving fund set up by th~ Fund Convention 

would offer relief. 

3.1.2.6. Definition qf State of ~he Ship's Registry 

The last definition which deserves·particular attention 
74 

is that of "state of the ship's registry".' Article I(4) 

de.fines it as the state in which the ship is registered ~r, 
1 
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in case of an. unregistered ship, the state whose f1ag the 

ship is f1y~nÇJ._ ,:'P,rofessor Black rightly observes that Il as, 

a result, importa~t questions of ~reat~ enforcement and ex-

" ecution of judgments, depend on the cooperation of the f1ag 

statell and that IIthe,very success of the 'treaty depends on 

the determination of its'contracting members and the re-
, 

c~ptiveness of,'non-signatories,·II. 75 This is particu1arly 
1 

true in light of the phenomenon of the JI flag of conven encell 

and in consequence many loopholes appear that could e able 

owners to escape -1~ability.76 

3.1.3. Personal Jurisdiction ., 
Article 1(2) defines a person as "any individua~ or 

1 

partnership or any public or private'body, whether dorporate 
'< 1 

or ,not", i:ncluding a state or any of its constituenf sub-

,divisions. The,definition is very bro~d. It is'c1~tainlY 
a merit"of the Conven~ion that it' gi~ès locus stahdi 

to a, very wide range' of parties on' 'condi tion, of c-qurse, 

that they establ,i'sh pollution damage'. , 
, . r , 

Article 1(3) defines"owner" who by' virtue 'of Article 

111(1) is liable foz;- pollution ~am:ag~" as Il •• :the person or 

persons regis,tered as the owner' of" tJ;1~, ship, ,or, in the ab­

sence'of ~egistrati~n; the persQn or'persons owning the 
.~ '. r 

ship. I~ However, in the case of a ship owned by astate 
, 

and opera~ed by a company whi.èh in t,hat; state is, registered 
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l 
as the ship' s operator, "owner" ~a~lfr me,an such company'. 

1tlis clear from the readi~~ of this article that the 
.. 

draftsten decided to place no liability at'all either upon 

the salvor of the ship whose Gil has escaped or upon the 

owner's servant or agent. Article 111(4) reinforces this 

position by providing that: 

"no élaim for compensation damage shall be made 
against the owner otherwise than in accordance with 
this Convention. No claim for pollution damage 
under this Convention or otherwise may be made 
against th'e servants or agents of the owner". 

) , 
This artlcle is one of the key articles of the Convention 

1 

because it compels a victim of pollutio~ damage to rely 

exclusively on the Convention. On the other hand, if for ~_, 

any'reason the Convention does not apply to the facts, 

the victim will be free to avail himself of the remedy pro-

vided f~r by the l~x fori. What should be emphazised is 

that ,assuming that the damage suffered is pollution within 

the meaning ot the Convention, tne plaintiff' dges not have 
:-

any choice: if the Convention exempts the,owner from liability 

any other remedies which, but for the Convention,.would have 

been aVrilable ~~o' h'im in resp~ct of his pollution damage 

,agains,t the owner, are denied. 77 

Article. III (5) preserves aIl the rights and recourses • 

the shipowne~ has vis-a-vis third parties. ~ecassis78 giv~s 
\ the examp~e of "any indemni,ty (the shipowner) may have ne-

. 
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gotiated with a bJreboat charteter, or any right of action 

he may have- against the owner of a ship which has collided 

wi th' l'lis" • 
. 

As we have seen above, the second part of Article 111(4) 

~xcludes the possibility of bringing a~ action against i 

the servant or the agents of the shipowner. What is rather 

surprising is that IIthere are no similar provisions relating 

to salvors or bareboat charterers, ,or to others in control 

of the Ship, who rnight under the,law of a particular 

state be liable for pollution damage". 79 

3.1.3.1. The Position of Charterers 

There are three types of charterers: 

a) The Voyage Charter 

This kind of charterer leases the ship for' Jane singie 

voyage and his contract with tpe owner is no more than a 

contract of carriage. The ihipbwner retains control and 

possession of the vessel, which will be navigated 'and 

d b h ' 80 manage y ~m. The master and,J(c~w will' continue 11:0 be 

under the owner's employment. 
81 -;;: 

b) The Time/Charter 

The ship is leased for à fixed time and for as many 

voyages as can be completed within the charter periode The 

ship will continue ta be subject ta the owner's management 

-40-
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d . 82 an possesslon. 

c) The Bareboat or Demise Charter 
" 

This charterer takes full responsibility for the 

ma~agement of' the ship and her ope~ations. He becomes, in 

ff . h' 83 e ect the owner pro oc Vlce. Tpe master and crew will 

be the charterer'·s employees. 

The draftsmen of the C.L.C. decided, aft~r sorne hesitatiori 

to hold the shipowner sol,ely responsible even in case of a 
1 

bareboat or a demise charter. The opposite solution wou~d 

84 

l 
°1 

have been preferable. The U.S.S.R. delegation explained why: 

Il Firstl:y, the bUl!den of liabili ty must induce a . 
person to take aIl rneasures for prevention of 
pollution and for minimizing a loss when pollution 
has occurred. Such measures can be taken only by 
the operator as the person exercising control of 
operation and management of the ship. On the 
other hand the'owner of the ship in many cases 
(when the ship is under demise charter etc.) has 
no control over the operation and·management of 
the ship. .. 

Sec9ndly, conditions of insurance of liability for 
. pollution damage will depend on circumstances arising 
during the operation of the ship (voyage, destination, 
natuxe of goods carried, etc.). The owner who does 
not operate the ship will not be in a p~ition to 
provide proper insurance of liabili ty. " . .. 

l'n any eventl what is even more surprising is the fact that 
- , 

on on! hand the salvor and the bareboar charterers of a 

vessel are n~t considered as owners or operators (and therefore 
. ~ ~ t 

are not held liable for any violation of the Convention), and ! 

on the other hand, they are not. "protected" as the serv~nts 

and the agents of the owner by the second p~rt of Article 111(4).86 

• ·1 
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The result ~is that where'the party in control of the 

ship can be sued ~nder the ~ ~~7 the plaintiff wi~l 

hav~ the possibility of bringin~ two 'actions. The first one 

against the owner as pro~ided by Article III of the C.L.C. 
ç' 

and the'~econd against'the sa~~or or the bareboat charterer 

uhder the lex fori. --- ,. 

It Js therefore qui te apporpriate to observe that IIthe 

attempt to channel liability for pollution damage to the 

owner has failed at least in part, and that the Convention·s 

silence on ttie question of bareboat charterers and others is 

a casus omissus ll
•

88 It would have been preferable to provid'e 

that where neither the owner nor the bareboat charterer are. 
, 

guilty of actual fault or' privity and the owner-has instituted ~ 
( 

limi tation' proceedings and has paid into court the limi t" o~ . 
his ~iability, the bareboat charterer is granted immunity. 89 

3.1.3.2. The Position of the Salvor 

Salvors are sununoned by a shipowner or chartered acti,ng.,_ 
, 

as his agent, immediately following an incident, regardless 

of whether or not oil has actually 'been spilled. The salvors 

will then have more or less exclusive control, as determined 
r , 

by the cont?act, over the w.pole of the salvaging operation. 

Unless the salvor can be proven to be at fault, the ship or 

cargo owner is Fesponsible for ~he entire.operation, including 
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any ~amages caused to third parties. th us , the main re-
,,' 

sponsibility for oil pollution damage rests on the owners 

of ship'and· cargo. It is possible, however, that the 
, \ 

salvor also be responsible in part for such damage, 

creating or aggravating'it. Salvors cannot avoid this 
• 

risk in their operations. \ Despite technical progress, the 

element of hum~n faiIure,is ever present. 

The position, ,the liability <a,nd the prote 

accorded ta the salvor in liis hazardous under differ 

somewhat to that of the owner. The saIvor's l'abili~y, in' 

praatice, lis smail. This in spite of, but aIs 

his being excluded from t,?e relevant organizati 

TOVALqP, and C~ISTAL; they accord the s~lvor no 

however, any liability, for the victim is genera 
, 

"'-
of reoeïving reparation from other sources. 

of 

assured ... 

The salvor' ce'rtainly does not corne under the definition. ' 

, 90 " 
of flshipll in G.L.C. or TOVALOP. Although he may fit into, 

the category of preventiv~ measur,es of the C. L.C., tlw latter 
r 

li~its itself exclusively ta the p~otection and liability of 
" 

the ,shipowner. T~~, the owner under C.L. C. is strictly 

and absolutely resppnsible vis-a-,vis third parties. 91This 

is 50 eve~ if the salvor is at fault. If, for sorne reason, 

the victim cannot recover from the shipowner (he is 

exonerated by a provi~ion of C.L.C., he is unable ta 

fulfill his financial obligations, or thè damage 
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exceeds the limit of his responsibility} the victim will 

then proceed directly to the International Fund to obtain 

14is repara,tion, provided this latter is not exonerated. 

If the claimant is a state, he may file his complaint' 

, with TOVALOP where there is a presurnption of liability 

against the owner. This présumption does not apply to the 

salvor. If thè shipowner succeeds in his defense ag~inst the 

'state, the latte~ may proceed to CRISTAL92 where strict 'liability 
, < 

is the criterion for reparation, the sole condition being 

that the shipowner be a member of TOVALOP and the cargo owner 

a mèmber of -CRISTAL. Thus, only the existence of damages and 

th~ identity of the ship need be proven, not a difficult task. 

However, CRISTAL is not a substitute for the common law, the 

victim must chose between the two. Furthermore, he is only 

'second in line for obtaining damages, coming after the .shipowner. 
, 0 

Also, ta obtain ~amages through CRI~AL,. the victim' must 

have exhausted all other remedies. Thus, if there is a possible 

~ction against the salvor at'common law, it must be taken first. 

It is only in connection with CRISTAL that it woulq be ad-
,0" 

vantageous for a victim to pursue the salvar. 

It is only at carnmon' law that a ~alvor can be held liable. 

The owner, strictly liable, is reserved the right to institute 

actions against third parties. Causing pbllutian being out­

side ~e contract, the action lies in tort.' The International 
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Fund may pe subrogated in the rights of .~ose whom it has 
, 

benefitted. The v~ctim, as a last resort, ca~ take such y , 
action~ In order to succeed in a tort action at common . , 

law, the plaintiff must prove damage, fault or negl~gence 

~s weL'.as a proximate causation l,ink; not an easy task. -As 

M. DUbois 9l points out: 

Il Indeed, s.ave under exceptiona1 1 circumstances where 
.the faulty intervention of the ~lvor would clearly 
be the sole and direct cause of the escape of oil 
which produced the damage, it will be pràctically 
impossible to dis~inguish, in a'polluting oil 
slick, between the quantities of oil escaped from 
the ship under the effect of the incident or of 
natural elements and the quantities'which, in a 
second surge, may be attributable to the negligent 
action of the salvor". 

The common law would thus Iseem to be anindire?t form of 

protect(on for the salvor. An rapparent drawbacK at common 

law is the lack of limït toJthe amount of damages a defendant 

would have to pay' wer'e the plaintiff ta succeed in his action. 

'The salvor, however, would be with every likelihood sharing 

respônsibilit~ with t~e shipowner. It is highly improbable, 
-.r, 

therefore, that the sUffi be unreasonable. 
, r 

s~ors neverthe~ess sought to obtain a certain.measure 

of for~l protection for the risks of causing damage. First, 

tne' p, & l Clubs an.~ 'the 'salvors devised various contractual 

formulas, "p & l Pol~tion In~enmityCl~use (P.I.O~P.I.C:), 
Il 

being .one of them. This plan being abandoned, the P&I Clubs 
" 

Salvage Union" drew up another insurance 

'~ 
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scheme in 1'75. Salvors are allowed up to $20 million per 

salvage craft in civil liability. Where'more than three 

cràfts are used in one ~ncident.there is a limit of $40 

million. Where the salvors are working under a contract, 

, $20 million is allotted for each incident with a deductible 

of $50,000. 
, 

Salvors are indispensable in controlling oil pollution 
/ 

damage. Despite technical expertise there is always an 

element ~f human failure creating for the sa~vor risks of 

aggravating the damage-they are attempting to curb. They 

must be assured of sufficient protection for taking these 

risks. As the- presel{t organizations,' C.L.C. , TOVALOP, CRISTAL, 

have excluded them, .. ordin6"'ry insurance s chemes are their only 

~ at present. It has been suggested that an organization 

comparable. to C. L. C. be set up f,o~ them. However 1 as Dubois 

suggest~ "the sal~or would then have to give up - in-exchange 

for financià~ lHnitàtion of his li.ability which, ,in practice, 

scarcely ma~es sense - the often comfortable 9roun~ of the 

common faw crite~ion of fault 'liability".94 His solution, 

on the other h~d, would be in the forro of a "Code of Salvage 
~ , 

Operations for Oil Tankers Il, an operating mariual drawp up by 

the oo~ined experti,se of shïpowners ~and salvors toge1;h~r. 

The'succés~ of similar procedural codes of the Oil companies' 

Interna~ional Marine Forum (OCIMF) apd Theolnternational 
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Chamb~r of Shipping (leS) indicates this ,a~ being a worth-
) 

while project. Furthermore such a professional organization 

would probably produce a more speedy and efficient result 

than IMCO whose prospective "f.!anual on Oil Pollution", with 

its section on salvors,' might take too' long to be put into force. 

3.1.3.3. 
/ 

The Position of Sta~e-Owned Vessels 

As has oeen seen above, Article XI(I) excludes the app1i-

cability·of the C.L.C. to warships Gr other ships owned or 
<l , 

operated by a state and used on1y on Government non-commercial 

service. This kind of exclusion even if regretable is not sur-

prising being a ~onstant in aIl international conventions. 

Article Xl(2} speéifies that: 

"wit~ respect to ships owned by a contracting 
state and used for commercial purposes, each 
state shall be subject to suft in the' juris­
dictions set forth in A~ticle IX and shall waive 
aIl defenses based on its status as a sovereign 
state". 

This second provision of Article XI provoked the furious 
"\ 

reaction of the U.S.S.R. and its satellite states. The 

U.S.S.R. dissent was based on the following reasons: 

al 

b) 

the article infringes 
do~trine of soverieg~ 

1 

the article is ~~ no 
owner of a ship in 
under the Convention 
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required by Article V, in the Co~t .•• of one of 
the states.mentioned in Article IX of the Convention. 
In such a case, a Court of that state will be 
fully -'col!lpetent to consider aIl the aspects 
of liability, calcu+ation of damage, as weIl as 
division and distribution of the fund.~6 

It is doubtful whether the principle- of soverefgn im­

immunity can be invoked in such a case97 and, in any event, 

to accept it would place the U.S.S-.R. ships in privileged 

position. The fact that the U.S.S.R. would establish a 

fund in order to limi t i ts liabili ty does ,not change the 

substantial problem, to wit that, by invoking the sovereign 

irnmunity doctrine, it will be able to avoid a trial for lack 

of jurisdiction of an otherwise competent court. The 

real reason fo:j:' this position might be that the D.p.S.R. is 

seeking to reserve a right to escape arrest of a ship on 

the ground of sovereign immunity and to settle aIl claims out , 

of court pureJ.y by negotia tion . 98 

Abecassis suggests that "the best conclusion to be drawn, 

at present, i5 that of an action in ~ for oil poll~tion 

damages. The plea wou~d be refused if the ship were a pure 

trading vessel; in an acti~ .in personam, the matter is more 

open to doubt, butlthe balance of probabilities is that th~ 

same result would fOllow".99 

-48-

1 , 

1 
j 

1 

1 



( 

( 

\ 

3.1.4. Jurisdiction and Claims' Procedure 

3 • 1. 4 • l'. Compe tel?- t Courts 

Article IX states, that only the judiciaz=y of the state 

where the pollution dama ge_ has occurred will, have the ne­

cessary authority to adjudicate the claim. Paragraph 1 states 

mor~ precisely that "where an incident has caused pollution 

damage in the territory, including the territorial sea of one 
-1 • 0 

or more contracting states, or preventive measures have been 

takËm to prevent or minimize pollution damage in suéh terri tory 
"'"-
~ncluding the territorial sea, action for compensation may 

be brought in the courts of,. any such contracting state or 

states ... ", and par-agraph II, each contracting state " s hall 

ensure that its Courts possess the necessqry jurisdiction to 

entertain such actions for compensation ll
• 

The provision of Article IX(l) eliminates the adminiptra­

t~ve weakness of the 1954 Convention on Prevention of Pollution 

of the Sea by ail that provides for punishrnent of viol~tors 

. not by the discovering nation but by .the nation registering 
1 

the ship. However, the literaI interpretation of this Article 

seems to go even further than the intention of the draftsmen and 

at least at' first sight, it would appear..,that any action 

against any possible defendant (i.e. shipowner, 

dernise charterer) i8 barred in 

~) 
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of any contracting"~tate or states where the pollution damag 

has occure~. :-This interpretation, even if justified by the 

literaI reading of Article IX, is illogical. There.is, in 

fact, no reason .to bar the action against the bareboat 

charterer or the salvor in a contracting state other than 

the one in which damage has been suffered. It must be re-

membered that the Convention channels liability exclusively 

on ·the shipowner and that nei ~eboat nor the demise 
, 

charterer are considered for the purpose of allocating liability. 

Their liability is not regulated by- the Convention: why then 

deny a plaintiff the right to bring an action in th~ country 

where the bareboat charterer responsible" for the pollution 
l 

damage is resident? It has been suggested that "i t appears 
,. 

reasonable to interpret the phrase 'actions for c6mpensation' 

as meaning 'actions for compensation under this Convention'''. 100 

An ame~dment to the Text of Article IX to the effect of making 

this "reasonàble inte,:"pretation" the onlr P9ssihle inter­

pretation would be however highly advisabre. 

The Convention has left uns veç1 a more delicate _ problem 

whose far reaching implicat'ons have been made evident by 
101 the Amoco Cadiz case cur ently litigated in the united States. 

"'\-

Whereas the ré' seemS to/he little doubt that the court of a 

contracting state would dismis~ "an action brought against the 
, ' 

" , 
.' 

shipowner if the pollution damage occurred in another contracting. 
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state, it is not certain ~hat would happen to the same action 

if it were brought in the court of a non-cqntraeting state 

where the shipowner is resident. As mentioned above, ,the 

Affioco Cadiz'case i5 illustrative·of this problem. 
o 

This litigation consists of several actions, now'trans-

ferred to the United Statés Dist.t;iet Court, Northerri' 

District of Illinoi-s. On March 16, 1978, the tanker Amoeo 

Cadiz, while under tow after having lost both an anchor and 

its hydraulic steeri~g mechariism, went aground on rocks off 

the northwest coast of France. In rough water, the disabled 
1 

ship broke apart on the 

roximately 220,000 tons 

r~ckS and disgorged Lts ~argo of ap~ 

of crude oil, causing e~tensive environ-

mental and economic loss. ~ll actiQns in this litigation ~ 

relate tQ this 6ea disaster. 

France is a par"t;y ta the C.L.C. whereas the U.S.;. is not., 

Taking advantage of this fact " . France is trying to recover 1n 
" 

excess of $300 million, weIl above the. ltmit(S provided b~ 

t.he Convention. Y 

Standard Oil Company (Indiana), Amoeo Transport Company, 
,-

(herein "Tra!lsport"), the Liberian corpor"ation that owned the 

Anloco Cadiz, Amoco International Oil Company, a Standard sub­

sidiary that is engaged,in international oil operationp ,and 
~ 

i8 the parent of T!ansport and Claude Phillips, the director 
,-

of Int~rnational's marine operations claimed that: 

-5).-
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"pursuant to the International 'Convention on 
Civil Liability for Oil Pollutïon Damage" a multi­
lateral treaty to which France is a signatory, 
actions for damages f,rom marine oil pollution may 
be brought qnly in the courts of countries that 
either suffered pollutio~o~aroage or t09k steps 
to preyent the

l 
dam~ge",. 

• 
Accordingly, the Amoeo parties asked the Illinois 

, " 
court to dismiss any claims that May be filed against them 

by oil pollution claimants and to direct those claimants to 

fi le their claims in the Tribunal of Brest, France, a 

French court in which Transport has already deposited approx-

imately $16,750,000 for payment of claims. 

However, ,tqere'" -=ems to be ;"0 provision under Iliinois 

or (U.S.A.) Federal law to prevent France froIJI suing in the 

United States. As of this moment, this jurisdictional problem 

has not been debated by -the District Court of Illinois but, 

it is considered highly unlikely that the Court will dismiss 

,on tl1is ground. 

The conference was power~ess vis-a-vis the occurence of 

such.Ji situation. Only a Il}miversal'' r~tifica1;ion of .th~ 
, , 

C.L.C. would be able to cure it. 

3.1.4.2. ~rescription 

~, 

Article VIII states that:· 

Il rights of com~ensati~ ~nder this Convention shall 
'be extinguished unless an_action is brought there­
under within th~ee years from,the date when the damage 
occurred. Howeve,r, ln no case, shall an action be 
brought after six yeçrs from date of the inc~dent 
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which caused the damage. Where this incident 
consista of a series ~f occurrences, the six 
yea~s period shall run from the date of the 
first occurrence". 

This latter provision that' the subsequent escape of 
1 

oil from a tanker which had sunk or run aground has, however, 
" 103 

a potential serious drawback. ',' Professor Swan rightly . -
observes that this lenghty limitqtions period qould, in con-

r .,.----- __ ----- , 

j~nqtion with the constitution of a limitation fund, result 
/ 

in substantial delay in the payment of claims. This resul t 

ia inconsistent with the choice of absolu~e liability which, 

among other things, is a means of expediting compensation 

by eliminating the need for protracted investigation and ... " , 

litigation over ~he issue of fault. It is hoped that the 

court could declare partial, prorated distributions in much 

the same way :liquidato~ and adminis'trators make 'preliminary 

distr~tions which arè often justifi~ bY such thing~ as, priorities 

among claimants, rnarshalling of assets, and future replenish-

ment of the fund, ijone of which could apply to the pollution 

damage situation. It. is possible tha t the administering court 

would refuse distribution until the right to presen"t claim~··. 

had terminated .. 

3.1. 4.3. Recognition and Enforcernent of Judgments 

Article X statek that: ' 

\ Il Cf,) Any judgment given by 
~ l. ·~,J.n . accordance wi th Article 
l~ • 

'.' 
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• in the state of or~gln where it is' no longer subject 
to ordinary forms :of review, shall' ,be recognized in 
any contracting state except: 

(a) Where the judgment was obt~ined by fraudi 

-(b) Whe,re the defendant was not given reasonable 
!l0tice and a fair opportunity to prepent his 
case: 

(c) A judgrnent recognized under paragraph 1 of this 
Article shall be enforceable in each contracting 
state as soon as the forrnalities reguired in 
that state have been compiled wlth. ' 

The formalities shall not permit the merits of the 
case to be reopened". 

An interesting problem arises with the notice that must 

be given to the defendant, The word "rearnable" is lot 

defined by the Convention eïther in terms of tirne or in terms 

of who might be a sufficient agent for receipt of service. 

Professor Swan says that: 
( 

, 
'II it seems clear beyond paradventure that personal, 
in-state service of process i5 not requireti, but 
it is equally clear that the defendant is entitled 
to a fi:dr opportuni ty to contest the, claim. By 
failing to require an ihformal notice of claim 
wi thin a reasonably prompt time after the claimant ' 
has l.aeritified the shipowner and by haviJjlg a ( 
generous statute of limitation, the C,onvention would 
seem ~o deprive the owner of 'an opportunity of 
prompt investigation" ,104 , 

It is doubtfu1 whet~er the draftsmen really intended to 

deprive the owner of such an opportunity. 

From a procedural point of view i t would be therefore 

preferable to amend Irticle X by. requiring service to the 0 

.-.... 

shipowner of an informaI notice from the discovery of his i~entity. 
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3.~ The Rule of Liability and its Limitations 

3.2.1. The Nature of Liability And On Whom 
The Liabili ty May Be .Imposed 

There was considerable discussion at the Brussels 

Conference on whether the liability for pollution damage 

should ,be strict or basèd on fault or negligence. There 

was ev~ more debate on the question of who should shoulder 
tI 

the liability: the owner of the ship, the owner of the 

cargo or both. 

Although at the Cdnfer~nce the two issues, to wit the 

nature of liability and on whom the liability may be imposed, 

were kept se~arate, they were discussed ~ogether by aIl the 

delegations. The same approach will be used in this chapter. 

As far as the basis of liability is çoncerned the authors 

of the l.M.C.C. draft ultimately submitted to the Conference 
lO~~ . 

two alternatives:' "alternative Ali was based on the traditional 
y 

Il. 
concept of fault while Il alternative B" was based on the more 

controversial concept ,of risk. 

More specifically, "alternat:îve Ali established the liabil­

ity of the shipowner for any pollution da~age caused by 

escape of oil from his ship, unless he proves that 'the.qamage 

was caused by no fault either in the'operatio~ navigation nor , 

in the management of the ship. The owner is, in any case, held 

liahle for pollution damage caused by oil deliberately dis-

charged from his ship, whether or not he can prove absence 
" 

of fault, except when oi1 is dèliberately discharged 
/ 
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~ the purpose of saving life at sea. 
~ 

Ô~rnight characterize this approach as one of 'fault 
"--- 1 \ 

,iab:iHity bû~with a rebuk:table' presumption of fau.lt. The 

s 'ipowner 1 that is presJed to be at faul t, mus't therefoI'e 
'" ~ 

pro the contrary if he wants to divest himself from 

liability. 

The second alternative proposed by the I.M.C.O. drafts-

men, "alterriative B", inspired by Franpe and Ireland and 

supported among other countries by the United stated-°6 and 

Germany established a regime of "vicariou,s liabiÜty" of 

the shipowner. ,He is hel~ble for aIl pollution 

damages provoked by discharge or eacape of oil from his ship. , , 

The draft however, gave ~o the shipowner several defenses later 

embodied in Arti.clè,.:III, paragraph 2 and 3. lIt is, therefore , ". 

more COrrec.t in this situation to speak o~ "strict" rather 
"t J 

than " absolute ll liabilit~ since the owner ~ay be absolved by 
\ 

the intervention of certain extraordinary fauses. 

pri,or, to commencing ?l detailed analysit 'I a gener~l scheme 

outlin1ng the problems dea'lt with by the ctnference should 

be provided. The Conference was asked to decide firstly the 

basis of liability with the choice between Ca) strict liabil­

ity and (b) liability based on fauit with the bl1rden of proof 

shifted to the shipowne~1 ~nd s7condIy, whether the imposition 
r" 

of liability should be Ca) on the cargo or Cb) on'the ship. 
---,.' 
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In this latter hypotheses the Conference had further to 
, ' . 

decide whether to channell li étbi li ty -on the shipowner or on 

the ~perator of the ship. 

;;1'he question of which participants in the ocean carriage 

venture should be held liable is uniquely complex and delicate 

but crucial. Professor Swan gives an excellent perspective 

of the magnitude of the problems when he points out that: 

" (0) wning companies (often drastically under capi tali zed) 
usually finance their vessels 'by assigning as collateral 
charter revenues generated by long-term charters to the 
ma'jor o~l companies. Thus, the de facto owners ,are 
the shippers (cargo owners) who retain operational con­
trol over the tankers~for ten to fifteen years and 
whose, 'charter hire 1 in effect, pays the .mortgage.. These 
arrangements can be even more complex iJ certain instances 
where the owning cQ~pany bareboat (demise) charters the 
vessel to a second company which in turn'may enter into 
an operating contract with ·a third company (often an 
affiliate of the owning company) for fueling, crewing, 
and v-ictualing. Then the demise charterer Ume-charters 
the vessel to an oil company. To these practi~es, add 
the doctrine of pier.ce the corporate veil, frequent ' 
changes o~owner,ship and registration of older- vessels~ 
the marine insurance concept uf abandonment, and the 
practice of registering vessels through nominees in 
undeveloped countries, and ~he dimensions of the 
problem become evident" .1,07 

3.2·1.4 Strict Liabili ty of the Cargo 
'~~~ .. , 

\ 
It was qui te clear from the outset of the Conf 

the main difficulty was that the coastal states w 

strict liability whereas maritime states preferre 
n ' 

based on f~ul~. The growing worries of states wi 
--- -~-

/ coastlines were weIl synthesized by the position 
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McGovern, the representative o:f Ireland~08 He point~d out 
, . 

that if the Convention was to give" adequatetprotection to 

the coastal states, there would have 'to be sf'rict'liability, . 
and t.hat cO\;lld not t be imposed on 't!).e "ship, but would have 

c , 

to be imposed on oz:te of the other interests ·involved. In 

tI:e opinion of his country, from the point of view both 
, 

of 'expedience and of principle, liabili ty should be on the 
~ , ' , 

;..-. 

cargo. The. reason for this choice should be found in the fact 

.... t!1at i t was the cargo which .caused the damage and not the 
~ 

. . lM 
sli±p, as was clear from the Torrey Canyon ca$e. 

The' delegation which more exhaustively pleaded the cause . 

of the suppor,ters of the concept of strict liabili ty was 

d 1 .' 110 , d h : l' b' 1 . t the French e egatJ.on. Mr. Douay. .~al t at strlct J.a 1 J. Y 

:::~:e ~i::;::e b:n~:a=::g 0: i ::::::9 o:P:::U:a::;P:::: :::n 
the P~ll~tifn. 'He -maintained that the shipowner should still 

be considJred the liable party in qases of pOlluÙon da'mage 

" 1 
as set opt in the I.M.C.D. draft. 

/ 
It, 'was tt'ue that th~ system. finall~/ decided ,upon had 

• - j' 
raised many di~ficulties. Certain d~egations had therefore 

been led 'to devise a different sy~t~m in~ich liabili ty 

would lie w i ~h' the 
/ . 

cargo owner :1 considered to be '~he persan 
/ . 

1 most solvent sinee hê~ had the backing of thli! oi 1 indus try . 
t ' 
, ~/ 6 

.J 

, r ) not in the~rriage. 1 . ~
I POllution would be conS,ide'red to .he ,a risk inhereyt in the 

, ~ / \ 1 

! "",~ . • ///, \\ -58-

I_~~ "r 0~ · ~~. ..,--_ .. J------- --j~----""-------"",,,""-_, ___ L 



" 

1 

~. 
____ ... __ ........ _____ S4 ____ ~ ... =_. _______ 61__ '1+ 

-. ' 

, 
"In fact, sinee the risk derived from tl].e natl:lre of the 

goods and' from the part,:i.cular form of carriage used, the pro-, , 

ble'm peeded restating. Once~(the principal: of s·trict liabili ty 

was accepted, the party which would hav'e to be considered 
• • 

"-

liable was' the party res-ponsihle for' the goods during their 

transport on the high seas ri. e., 'the car~ier, who was the 

-. 

• 1 

only person who could preven't casual ties and, should a casual ty 

occu~, whether or not due to a faul t on his part, :t;he onJy 
\ 

person who eould prevent pollu~)on from oecurring. There ,." ... 
were sorne who held that the person to b~ penali zed should be 

the person who reeeived the 'g.reatest profi,t ,from thé goods 

carried - i. e., the cargo ow~r - but it had to be remembered 
, .,. 

that the cargo owner too cou+d readily avert possible cl--aims: 

by legal devices, such as the establishment of subsidiary 

companies which would be the nbminü impof~ter of the oil and 

he~ce the bearer of the liability.:.: J;f such companies became . ' 
insolvent, the re.;il ot·mer of thé cargo wouid sÙ.ll be immune 

from claims. --~ .. 
1 

J 

Consequently,. for practical reasons connected both with -... ..; 

mari time insurance and the speo-ific 'nature of sea ca;rriage .. 

of oi l, the Viable party should be the shipowner. Sorne of those 

in favor of eargo liabili ty held that the system of shipo~ners 1 

strict liability did not ,provide an adesuate safeguard, sinee 

• it covered the Shipowner exclusively; but it wa.s doubtful 
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whether any i~rovement would he provided hy a supplementary 

third party system covering the' goods, for it was hy 'no 

me ans . certain that insurers would he prepared to cover the 

purely maritime risks of sea carriage of oil or that the)' . / 

wou1d he financially capable' 'of doing 50. AIso, ta place 

liabil~ty on the cargo would be bo~d ta raise difficulties 

concerning the iiœuran'ce certificates; particu.larly as re-

gards the~r validity. The principle of strict liability 
/ 

attachin~ ta the cargo awner,therefore,came ~p against the 
" ~ . . . 

same difficulties as the principle of shipawners' liabilrty 
1 

and c'aused further" insurance complications because the per-

son taking out the insurance was not the person responsible 

for the thing insured. 
'0 / 

~~e principle ofocargo' liabi.lity also ran counter to 

factors connected with the specifie nature oi sea c.arriage of 

oil, the cargo awner himself aften being the shiPpe~alSo, 
the des'tination' of oil was often uncertain at the st~ of a 

voyage, &nd in such Contrac~in9 States were safeguar6ed 

~.only if the çargo destination was in a Contracting State' • 
, : ~ 

, . 
Shipowners' strict .liabi.lity would be in'accordance with 

1. , . 

the ordinary 1aw applied to carriag€ and with ordinary maritime 

law" and would ~nable the Convention under c01}sideratiori , 

and the 1924 and 1957 conventioxJllto be appll:ed simultaneous.-

,~y in,cases where pollution damage was accompanied by ordinary 
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damage.. Operators· liability was recognize6 only tor nuclear 

Iships, where the.operator could readily be indentified, and 

secondly where, in 'one incident, there was deliberate dis-

charge as weIl as accidentaI spi lIage 1 since there would 

be difficulty with regard to the basis for apportioning 

liability between the shipper (who in existing legislation 

was consid~red liable for the spillage of bunker oil) and 

-the cargo owner, who would be held Iiablê for the accidentaI 

Ieakage of oil in carriage. 

The French delegation thereIore agreed with the United 

Kingdom that only the draft I.M.C.O. Ar~icles should be 

discussed although maintaining that strict liability was the 

only possibl~ basis for guaranteeing compensation for victinœ. 

3.2.1.2: Strict Liability of the Ship ,. l '''0 

A simi~ar,position was taken by the Germàn deiegation 
/ 

which expressed its favor for a regime of strict l~ability. 
" 

Mr. 'Herber100said that a risk run ~y thitd parties should 

be compensated by imposing on __ t:b:0se carrying the goods, what Î' 
...... ' '... ' l' 

in the opin?-0n ofv-his delegat~on, could only be strie): Iiabili ty. 
1 

He f&rther said that that was inaeed, in IDOst nationa~ laws 1 . 
the practice in fields_ .such as ro'ad a.nd· air tra~kor-t--ol:' of 

dangerous 'industrial plant. Liabïlity based on fauIt, even 

vi th reversaI of proqf, could not he regarded às a suf:ficient \ 

guarantee, particularly sinee the concept of fault was guite 
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likèly,to be interpreted in different ways by the çourts .of" 

contracting St~tes and a uniform applicati6n o~ the 

Convention could not, there~ore,'be expected. 

With regard to .the imposition of liability, his de1ega-

tion was unhesitatingly in favor of liability on the ship 
~; 

ànd, more specifically, on its operator. The element of 
113 

"control" of the operat07' on the cargo was emphasized. He 

was in a position to preclude or reduce to a minimum the 

risk arising out "of the carriage of goods and moreover it 

was always easy to identify him or at least to identify the 
. 114 

sh1.powner., 

3.2.1.3. Li~ilityGof the Ship Based on Fault 

The United Kingdom support of fault liability, as was 
115 

pointed out ~Y Lord Devlin, had no idealogical basis. 

Whereas Liberia' 'as, 'concerned wi th the fact that il the only 

acceptable'1dea was liabil~ty based on tault, a concept which 

had proved satisfactory for a long time in traditional mari­

time llaw" 'the U.l<. delegation was by' far more Concerned , 
wi th what can be des'cribed as the insurabili ty' problem. 

The American Institute of Marine Underwriters indicated 

limits of insurability as foilows: 

(1) If the basis of liability is negligence 
(inciuding the doctrine of reversaI of 
burden of proof) the probable insurable 
limdt available in the world market would 
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be irt the area of $100 per gross registered ton 
or $10,000,000 for each accident· or each vessel, 
whichever proves ta be the Iesser; 

(2) if the .tc:trine of absJute-~'il:ab11tty' were enforced, 
probable maximum world mark.et wou1d be in the area 
of $67 per grbss registered ton or $5,~O,OOO for 
each accident of each vessel, again whichever amount r 
iS.the lesser. ' 

'The brokers also felt ~~~ permit\ing a dir.ect action against 
r-

the insurer would negate any possibili ty of illsurance of such 

• 116 
vessels .. 

British underwriters were even more drastî~ in their 

action by saying that the~ would not insure where there is 

submitted Iiability for negligence, where non-fault lia~il-

ities are "unrealistic" and there is an "ungualified right 

,of direct action against the insurer" .117 . The Civil Liability 

Convention seems to have deferred somewhat to these considèrations 

in opting for lower Iiabili ty 1imi ts and FSr mi tting a lirni ted 

range of defenses against direct action brought against the 

insurer. 

3.2.1.4. Joint Strict Liability on Ship and Cargo 

~~ ~~~he Canadian delegation firmly believed that because 

. o~~-hazardous natut-e of the cargo the liabi,ii ty f~r 
damage shou1d not depend upon fault. The G9vernment of Canada 

, 118 
submitted for consideration by the Conférence an amendment . 

~ 

to the l.M.C.O. draft (alternative B) 50 âs to create a 
" , 
~ 
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regime of joint strict liability. ~n ship and cargo wi th first 

liabili ty up to a fixed amount on sh,ip and~ ........... ining. liabili ty 
~ , 

on cargo. Canada considered that th owner and shipper should 

be collectively liable as the~t~ansport of oil is a joint 
? 

venture between these<two parti~s. Unfortunately, the' 

t' Canadian proposa1- :tor ,j'oint and severai liabili ty was not a 

hard and fast one and was not fully and deeply discussed 
( 

,during the Conference. Ultimately only Ghana, Indonesia a~d 

Yugosiavia supported it. 

3.2.1.5. Liability on the Shipowner or the Operator 
of the Slrip 

. , 
The balance of édv ntagesas between owner and operator 

is a very fine one. S fine that the U.K. had been in 

favor of liability re ting on the operator but had, during 

the Conferenceicom to the opposite conclusion.1l9 TA U.K. dele­

gation had been pa ticularly influenced by the 'mec~nism of 

the Convention; i proceedings were taken agains an owner who 

could later proVie that he was not the op rator, both time 

and money woul bave- been wa~ted. ~'Newman f'or ,the U.S.A:. 120 

pointed out t at any Iiab~lity on t e operat r would be· 

incompatible with the 
1 
1 

, l, 

s~nce countr~es would 
.. / ~ 

insuran~e 4ertifica~es 

envisaged 5 eme'of c mpulsory insurance, 

have to ssue and revoke 
. ) 

as the terms of a harter changed. 
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Neverthe1ess, 24 de1egations voted in favor of 1iabi1ity 

resting on the owner and on1y 13 for liability resting on 

th1roperator. It is submitt~d that the opposite resu1t. 

wou1d have been desirab1e. 

the United States' objection that. it might not ahv'ays be easy 

for third parties to find out who the operator was: that cou1d 

be easi1y overcome by presuming a registered owner to be 

the operator unless the contrary was proven. That had.been 

the Ita1ian system for 25 years and it had pr?ven to be quite 

satisfactory. The prob1em of registering 
.c-

fore beyond the scope and the interest of 

3.2.1.6. Absolute LiaBility 

oper~ors was ~~ 

the. ~onvention . 
1 

A1most no weight was given at the Conference to an 

hypothesis of absolute 1iabi1ity as solution for the prob1em 
" , 

of damages to coast1ines caused by oi1 1eakage pr spi11age 

from a màdern supertanker. This is qui te surpr,ising because, 

at l~ast prima facie, from the point oi view of the victim, the 

. most efficient system of protection would be one based on 

abso1ute liabi1ity. As a practica1 matter, in fac~, it is 
, 

virtua1ly impossible to prove neg1igence on the part of the 

owners of the tanker and even a regime of strict 1iabi1i 

simi1ar to the one-adopted by the Conference may, under certain 

ci~cdfustances, leave the damaged party underprotected. 
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From an economic point, of view a theory of absolute 

liability might be acceptable. TOday, more than ever before , 

when damage to property is caused without fa~lt, the oil 

industry is better able to insure against it than an innocent 

property owner. The profits of the oil industry and the 

maritime industry can better afford the burden than an owner 
-

of coastal property. Oil at a reasonable priee is desirable, 
, 

but it should be priced to bear aIl of ,its costs including 

the hidden costs" of cleaning up pollution which may not be 

carried fortuitously by others. 

With ,absolute liability, the settlement of disputes 
\ 

'would be quicker" there would be less litigation and it would 

be less costly to arrive at a settlernent. In addition, the im-

position Of~S ute liability 

shipowners w that they must 
;f 

their builders and crews, they 

will encourage maritirn~ocare. If 

pay the.bills for the errors of 

will be encouraged te take 

extra measures of care. That will benefit maritime commerce 
, '122 

as ~ell as property. owners • ~ 
. 

A legal justification for establishing ~regime'of 
123 

absol~te liabili ty was sU9gested by Sweden in the following terms: 

1I0il 'pollution is not a typical maritime risk; it 
i6 one created by the vices of the product it?elf. 

'An industrial plant involving risks of that kl.~d ~o';lld 
have an absolute liability. For that reason, ll.abl.ll.ty 
for oil pollution should be absolute and should be 
borne by the oil ind~try i tself. " 

-66-

! 

.:_~J 



( 

, < 

c: 

If a regime of aPsolute liability were to be established, 

liability could be placed on the shipbwner, the cargo owner 

or on both. Crude oil is ,not inherently d~ngerous and, 

therefore, it is not ultra-hazardous in se: 124 it is only the 

~normous quantity of oil that super tankers might carry on 
1 

a single voyage that makes its transport an ultra-hazardous 

activity. The jUit~fication fo~ holding the shipowner liable 

rests, therefore; on the fact that by transporting oil in 

huge quantities (even l million tons per voyage) he is 

éarrying on an ultra-hazardous activity. On the other hand, 

it is the cargo, not the carrier, which actually causes the 

oil pollution damage. Therefore, the cargo owner might be 

held responsible because .he owns the cargo of oil, oil in 

such an amount to rnake the cargo an ult,a-haz~rdou3 cornrnodity. 

Since the cargo'would be primarily li~ble ind the cargo 

owners would necessarily insure the liability, it is argued 

that this would act as an incentive for them to select the 

best ships and safest routes. The burden would fall direct~ 

ly On aIl consumerJ25 0f oil products where it properly belongs 

since it is this form of enterprise that has created the risk. 

However a clifficulty is connected with the insurance and , 
, -• 

~nsurablility of the cargo because it often 
l 

voyage and it would be impossible to police 

of compulsory insurance. 

damages during 

a reqUireme~t 
the ; 

\, 
Underwriters, who play a key role in making any insurance 

, . 
plan work, prefer to insure the çarrier rather than the shipper 
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(c~rgo owner) who is not always recognizable. The reasons 
, l ' , 

ar~following: 

(a) The shipper (cargo owner~ may be" often identified 
as a well-known oil company but he may also be 
a totally different person sometimes not clearly 
identifiable as to his financial and legal statusi 

(b) more than one shipper (cargo owner) may be inter­
ested in othe same shipment wi th diffe'rent shares i 

(c) the shipper (cargo owner) is not the forwarding 1 

agent. l/ 
If a regime of absolute liabi1ity should be es~ablished 

the best solution would be to hold both the shipowner 

and the carg~ owner jointly 1iable. In order to avoid prac­

tica1 difficulties one solution might be to adopt a scheme 
125' similar to the ohe advocated ~y Canada, i.e. first, 

liability up to a fixed amount on the ship anq the rernain-
, 

ing liability o~ the cargo. Another solution would be 

to apply the traditional concept of jpint and seve~i 
liabili ty. 

3.2.1.7. Strict Liability on the Shipowner 

Once it was decided that the liability m~st be channeled 

'to the ship, the thesis supporting a reçime of vicarious 

liab~ty without specifie exceptions was not maintainab1e 

without breaking a cornerstone both of common and civil law.' 

This regime would be, in fact, admissible only for personal 
127 • .. 

injury and not, for 1 property damage even if,. this damage is , . 
wide and persistent. \ 1 1 
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The opposition of the maritime countries was so strong . ' 
that without the com~romise suggested by the U.K. and developed 

~ 

by. the Conference, the Convention would never have been ratified . 
• 

As a matter of fact, the supporters of the the ory of vicarlous 
~- -:.) 

liability have obtained merely a nominal victory. 

Wit~ aIl the specific exceptions provided for in Article III 

it can be sa~d that the p~inciple of fault liability 

with reversed burden of· proo[ ha·s-been -ac·cepte.d with the 

only exception of the fault of a third party. Only in this 

latter case is i t possible to 'speak of vicarious liabili ty 

of the shipowner who is barred from proving absence of fault. 

According to one author 128"it would seem to be most 

desirable to employ a system of liability which is compatible 

'th b th 1 d" 1 l t .. S t~' t l ," b' l 't 129 Wl 0 common aw an C1Vl aw sys ems. rlC la l l Y 

i8 accéptable to common law lawyers trained in the doctrine 

f ' 130 ( , 'b ' l ' h d f d t o Ryland vs. Fletcher placlng lla 1 lty on tee J an 

who allows a dang~rOus substance te escape from his lan Î31 ) 
1 

and is familiar to the civil law lawyers trained in the doc-
132 

trine of objective responsibtlity under ~he Napo1eonic Code. 

'" 3.2.2 Exemption from Liability 

Four geReral excep~ions/that ~an' absol~e'the shipow~er . 
from liability are found in Article III (2). 

The,first exception arise~if the shipowner is able to 
• 

prove that the damage ."resulted from an act of war, hostilities; 

, -69-
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133 
ci vi 1 war, insurrection ••. " As i t has beeil. s ubmi tted by one 

. l~ . 
wrl. ter .. this exempt~on ev.idences th~ C.,L. C. 1 s_ hesi tation 

to ~mpose absolute liàbility, sinee it is likel~ that the owner 

would have no éont.rol in an incident generated by such activities ll
• 

. ~ 

The second exception exempts the owner in câsés of , 

nqtura1 phenomena of lIexceptiona1, inevitabJ.e and irresist-
,135 /. 

able character". ' 

Those familiar with maritime legislation,will note the 

carefu1 avoidance in,this art~cle of the familiar "act of 

God" wording. The C.L.C. omitted the act of Gad terminology , 
for two reasons: (1) in the inter~st of wide ratification, 

since communist countries and civil law nations'have excised 
( 

the term from,their lega1.vocabularies and (2), in an attempt 
.... 

to define more closely what 1s meant by the excep~ion' in 

order to obtain a more uniform international interpretation. 

There seem~ to pe, however, little divergence between the) 

interpretation that might be given to the term lIact o~ J 

as opposed to the wording of Article IfI (2) (a) of the C.L.C. 

Professor Abecassis p60n the ~on~rrry, shares' tne opinion· 

137 " . th d . t . of Lord Hawke who places key l.mportance on e a Jec l.ve 
1 ' 

Il irresistib1e~' and feels that ,the exception is more limited 

th an the familiar "act of God". He ,continues by saying 

that lIit seems clear that the phrase does/not cover hurricanes 

.for these are negotiable'by sorne ships, but would enco~pass 

tidal waves. " 
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Professor Forster l38 commenting on Section 2 

Merchant Shipping (Oil Pollution) Act 1~7~, whose 

almost identical to the CoL.C. article under 

says that: 

, "Where the phenomen is to be inevit le (the fact 
that he had do ne his reasonable best) will be ~ot 
enough and it is in fact irrelevant. anot er 
could have succeeded in averting the obcurre ce, 
than the occurrence is not inevitabl~ aAd there 
is no defenseo It is submitted that what mus 
be shown is that in no circumstances could th 
phenomenon be avoidedo" , 

\ 

is 

As far as contributory negllgence is. conce ned,: in this 

second exception, an interesting viewpoint is 

by Professor Black 139, who rightly observes tha 
\', 

"The exceptions following the natural disaste 
,clause of the Co L. C. treaty inciudes the care-
fully worded phrases 'wholly caused'. If the 
omi ss~on of 'wholly' ,from the natural phenomena 
category was 'deliberate, then the event does not 
have to be the sole causation. The owner might 
be exonerated even ,if he himself were negligent. Il 

This view opens the ~oor ,to a problem of uncertain solution, 
• 0 

to wit whether the doctrine of contributory negligence enters 
o 

into this particular ~spect of liability. Furthermore, it 

blatantly contrasts with Abecassis' position that the ex­

ception of Article III (2) (a) "is far narrqwer -than th~ 

defense of 'inevitable accident' allowed in maritime law, which 

is that the accident could not have'been avoided by the exercisé 

of ordinary care and mari time- ski Il". 140 

The third exception exempts the owner ~f he can prove 

that th~ discharge "was wholly caused oy an act or omission 
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done with 

, 
\ 

to cause damage by a third party" .141 Whereas 

it is true th t this provision "~learly covers' the sadly in-

.. f" ,,142. t th 1 creas~ng occur ence 0 te~ror~st act~on ~ seems, never e ess, 

to establish .. a burdensome req':lirement, bécause in many cases 
it wouid'-be extr mely difficult for the owner to prove 

143 
that a third part actually intended to cause damage". 

, , 

However, Professo Black'submits'that if the approach of 

~he American tort is followed;' .. aIl that would be needed 

be a'showing of an.intent to perform 
\ 
\ 

the act.with substan certainty that the 'damage will 
144 ~ 

follow,. Il 

Professor Abecassi rightly observes that "the inclusion 

of the word uwlJ,olly" ke s outsid~G''bbe scope of the exclùsion 
....... ' -- , 

, '" 
the situation where a,S9vernment deliberately ~amages the 

stricken ship, tqereby causi a', dis charge 9r further discharge 

"because in such a case the discharge will De at leas_t partly 
/ 

. 145 
c~used by the ship being s riken". 

, 

However" this third 

exception because of the nomalous 'position of the charterers 

as outlined in chapter represent,s, i t is submitted, one 
- /1 \ 

") \ 
C.L.C. The author fully shares ,7 \ of the real weak points of 

Professor Biack when he says that: 

"i f the courts ~ào not hold the chatterer as 1 

an owner, ùhe owner could conceivab~y escape re­
sponsibility if he proves that the qharterer 
intended to discharge oil or bilge wastes. In 

\ that case the injured party would be without 
'\a remedy because the C.L.C. iJpposes liability 

on the owner. The third party question seems 
\sufficiently ambiguous to weaken the, eqtire , 
~oundation of the liability irnposed by the 
-èf~aty ." 1~6 
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The fourth and last exception is prov;{ded for by 
~ /' 
the: se;.cond paragraph of Article III th"t exempts the 

" \ 
c " 

r 
shi powner if he proves that the' da~ . n~as wholly caused 

by the negligenc~ ~i other wrong~'~ct of, any Government 

'Or other authorit~ responsibl~r' t e, maintenance of , ghts 

or other navigQ.tional aid~,{n the e ercis~ of that runction" .14: 

Bec~e of the~o~d unclear rafting it would appear 
/ ! 

that thi( clause applies only to negligence or other wrongful 

acts performed in connection with the maintenance of the,nav-
/ 

, l " 

;i.gational .aids, ,.so that if the government in questio~ has 

failed to place a light "bn a particular hazard, such failure 

is outside the scope of the exception; whereas if'it has 

placed a 1ight there but has failed to ~aintain it so that 
,/ " 

it goes o~t,/it will be withiri thé excePtion~48, It would be 

regrettable'if such a result were achieved at the timé of 

litigation and a change to clarify the wording of this Jrticle 

would be welcome. /-
/ ,/ 

,Th-é wording of paragraph 3' of, Article III 149 is qui te in- , 
j,'" • 

te'resting because it wQuld see that the court has the di~_q~~t:lQn, __ !--= 
- - - - - - - -- -- - - -- - ----' ---- -- - . l, 

t:Q,,e~empt the owner accordin to the evaluation of "the' -conduct 
'- . 

of 'the victim; if the dam e was ~ntentionally provoked by the . , 

'victim he will not be ~ e to engage ~he shipowner' s liabili t..-y, -, '-,' y', 
wheEeas if the vict~ was only negligent, it is possibl~ that ' :- ~ 

t~e court engages, even only partially, the shipowner's liahility 
Cl ' 
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..... Article V(l) of the cônvention states that "The 
, 

~ner of a ship shall be entitled to limit his liability 

ounder , this ConVention in respeot ~ any ~ne 1 inciaent .•• Il • 

+- ~ 
- It is iI!Jp.ortiiht te note that this article applies only to 

the owner of the shlp and "his l~alfllity under this 

Convention"-. ellthOUgh these restrictipns may seem logical l 
("-.... . \ 

\, 

as i t 'Ïs only the owner who has any liabi li ties under the 
• r 

tonventipn, .:the absence of the ri-ght to limi t on the part 

.. of others dges produce certain anomal DUS si 1;uations . 
Or f. ~ 

The fOllowing -are examples oÎ sucb anomaliesJ A 
i 

plaintiff pursues an.innocent $hipowner wh6 .limits his 

liability under the . Convention, and a nègligent salvor 

Who-:""may or ~y not be. able to limi t his liabili ty. -The 

COlllPensatien received is greater than if., there had been no 
\ 

·salvor. It is unliJè'e).y tha~ the shipowner can include the 

salvor ' s contractual c1aÏln under ~.z.OPIC in' the C.L.C. limit-
• ft. 

CMn,er can cnly, -limi t his liabili~r " 

'That llabili:ty ,:i.s···· for any pollu~ion d~ge 

,',', i 

ation .fund. 'The 

.the Conventi.on. 

caused by oil whioh bas escaped or been discharged from the 

·ship as a result of the incid~nt" (Art. III(l)}. ~ollution 

damage is' defined by Arti·cle 1(6) a5 f -\105s or damage caused' 

outsiqe the ship' by eç>ntanti.nati.on i •. ,11 POllution dama·ge·"~s, 

theref-ore, actual loss or damage; and is not itsêl:f a 

• 1 
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~ l.iabili ty for actual 10S5 Dr, damage. The claim of a 

salvor under an indemnity clause is a contractual claim 

for indemnity against liability for pollution damagei 
. . -~ -
l.t 1.S not a claim for pollution damage. _ The shipowner 

wauld not have been l,iable to the salvor in the absence J, 

<.. 
aI the contracta There is nothing in C.L.C. to suggest 

that hi~ liability to the salvor in contract is a liability 

"under this Conventionll. Thus, the owner ~ because of the 

salvor, is liable Ior a greater-amount than ls pravided for 
\. 

by his limitation fund. The owner may he able to mitigage 

thls further li abili t y by establishing a separate limitation 
oi< , 

fund under anather copventid~ a~lex fori. 

/
' Another such anO~alY is",-paused by the shipowner demise 

'Î'I' 
chartering his vessel. 'The plaintiff pursues the innocent 

1 . 

owner and the charter.er, whose negligent master and crew 
1 • are hl.S servants. 

1 
The owner limits ms liability underthe C.L.C. 

, *he chart~rer may or may not be able to limi t his liabili ty 

lunder another convention or the lex fari. The result is more 
l " 
reparation for the plaintiff than if there had been no charter. 

If the charterer is able to li~t his responsibility, can 

he include the shipowner~ s contractual indemni ty claim in 

such limitation? This depends on the. provisions under 

which h~ seeks to limi t himself. An example is the 1957 

Brusse1s Limitation ConventioJ.51 By Artic1es I(l) and 
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(6) of 
~ 

convention t.he charterer may Iimit his liabil-
'1 

ity in c!aims arising f.ro~ auch occurrences as 

contractu;l claim certainly arises from 
, 1 

ge, as does the plaintiff government's tor~ claim. 

Articl' states "if tJ}é incident ocaurred as a 

result of the actual fauit or privity of the "OWner,' he shall 
> ~ 1" 

not be entitled to a~ail himself of the li1ti.tation pro~ided . , ' 

in paragraph l of this Article tl 
_ , The '1957 Limitation Con­.. 

vendon has an iden:tical provision. Article V(2) is 1ikely 

to give rise to as mahy varying interpretati,ons as,. the 1957 
.', 

Convention has certainly a1ready done. It 5hould be noted that 

states 1ike the U. K. and Bahamas have denied the right to limi t 
1 • \ l 
1 under the C.L.e. to tho5e ships ~reqistered in a country, which 

i5 party to the 1957 C'onvention but not to the 'C.C.c::-

in accordance with treaties with certain.countries.' The 

, result is a considerable reduction of the shipowner's,iiabilitr. 

Where th~re has been oil pollutionQdamage only, the reddctïon 

i5 50 % (from 2,000 to /1,,000 francs per ton) -

Article XII states that: 

"This Convention sha1! super5ede any Internatio.nal 
Conventions in force or open for signature, rati­
fiça~ion or accession at the date Oh ,which the 
Convention is opened for signature, but only ta , 
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the extent that such a convention wou1d be in con­
f1ict with it; however, nothing in _this,Article 
sha11 affect the obligations of Contracting 
States to non-Contracting States arising under such 
International Conventions.·1 

Article V(l) states that the maximum limit of liability for 

a single incident is "an aggregate amount of 2,000 francs' 

~or each tOn of the ship's tonnage. However, this aggregate 
\ 

amount sha1l not in any event exceed 20 million francs". , 
It was thought that the poincare' franc wou1d provide,a~ 

,uniform value for a.fund in aIl countries. ,The official rate 

rather than the free market rate was chosen. Article V (9) 

states: 

tlor:he amount mentioned in A.rticle V(l) shal1 be 
converted into the national currency of the state 
in which, the fund is being constituted on the' 
basis of the offic.i,al value of that currency ..• fi 

However, ~use of ~he worlq currency crisis, leading to 

the f10ating of the major currencies, the unit of account was 

changed to the Special Drawing Right of tP-e I .M.F. in 1976. 

St,ates not allowed to use the S. D. R. may use the poincare 

franc; the conversion rate to be as ne~r às possible ta the 

real value obtained by the S.D.R. 

The maximum limit of liability is 210 million francs, 
" 

bei.hg the maximum insurable liability in 1969 - approx-

imately $14 million. In tact, the P & l Clubs can now offer 
f 

$50 million for a spil1age. The prQblem wou1d he at the 
1 

10wer end of the tonnage 
( 

1971 F~d cenvent~n. 

sca!e now remedied, howev.e~, by tye 

< ' 
.! "~",,,. 
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Article V(8) ~ the C.L.c.states that "~laims in respect 

of expenses reasonably incurred or sa~rif!pes reasonably 
\ ' 

.made by the, owner voluntarily to prevent or minimize 

pollution damage shall rank equally with other claims against 

the fund " . Unlike other conventions, the C.L.C. not inc.lude 

costs incurred before oi1 is actually spilled. This restri~tion 

is incorpqrated in the narrow definition of pollution damage 

in Article 1(6) - "loss or damage ... resu1ting from the escape 

or dis charge of oi 1 from the ship ... Il • 

"It is questioned whether " vol untarily" is a propi tious 
>-

word. Costs incurred by the owner whicn, by 1aw, must be 

50 incurred, may not,tbe considered voluntar-y and would not, 

therefore, be inc1uded. 

~y' Articlé'V(3) the owner m~st cr~ate-à fund amounting 

to 1;he total limit o'f his liability. It is tb bè' placeëLin 
" '-

\ 
the charge of a court or simi1ar authority in any of,the 

contracting s.tates., The claimants receive proportionate' 
, 

l, 

compensation from this fund only, not from arrested property, 

which must be returned to the rightful owners., The ,C.L •. C. 
? , . 

fund does not extend, however, to non-contraèting states, 

nor to non-pollution damages in contracting states; The 
, . 

owner' s liabili-ty can,therefore,exceed his limitatidn fund 
\:1 

under the C. L. C, .. 

-' 
, Q 

, , . 
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It is on1y)1t~e all pla1ntiffs are contrac,ting states that 

the owner can establish one fund. It is , therefore, ta 

the owterls advantage that a large number of states Join 

the Convention, despite his liability being strict rather 

than b~sed on tault. 

3.2.4. Joint and Severai ;Jability 

\ 

Article IV states: , 
"Wbén oil has escaped o~ has been 'diS'Charg~d 'from 
two or more ships, and pollution damage res lts, 
therefore, the owners of aIl the ships conç rned, 
unless exoneratèd under Article III shall e j6intly 
and sèverallY liable for aIl such damage ich is 
not reasonaply separO:hle." 

, 

It will be noted that almost one-third of oil pollution, damage 

is caused by collisions • 
.r 

The plaintiff ~y recover the full unt of damages , . 
from either of the colliders, limited, f course, by, their 

liability funds. Thus, the proporti ate ,amount of dama'ge 

caused by each isirrelevant. AIt ough this'rule duplicates 
'" 

the common law and AdmiraIt y la in the common law countcies, 

Article IV is still a 'ne'cessa y provision fur lit ensures that 

the nIe wi.l1 apply wi th!>~1i/ fail in unusuai cJ~ e,s. ,\ ' , 

. " The Convention H~aves such pr~bl'em area~ as co tr~~tion, 
the ,,:t;fect of limit,!Uon and the se~ration o~ damag .. to' " 

the~~~ " ,\ 

1 
1· 
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The essence of joint ~nd several liability, as in 

, * 
Article IY, is the plaintiff's priv~lege to sue one defendant, 

for the full amount of compensation. If his claim is not '-"--~_ 
thereby / satisfied, he rnay pursue'. the other. How is this J 

. 
asic rrinCiple_ affected by the limi ta tion funds? 

, • 152 
As Abecass'~s 

PO"nti out, "the entitl€,ment to limitation underArticle Vis 

desi 1ed not to.limit P~s [plaintiff'sl ability to recover 

but toI limit the owner' s maximum liability 50 as to enabl~ 

mm to 0 tain insuranca. Il Thus 1 if the limitation funds are 
<ft 

large enau h, the plaintiff should,be able ta receive the , 
fu]:l exte,nt of his claim. Naturally, the, p;t.aintiff should not 

, 
. recover twice ~ Should' there be more than one plaintiff~ they 

should be compe sated rateably from each fund. 

The Cçnvent'on also leaves ta the lex fari the situation . --- ----
where 'a shil? ~as ' , . 

Article IV applies only where the damage' is not.~eason­

ably' separable. The \:7eaty unfortuna~elY ~oes not indicate. 

who is to have the burden of proof. It is,reasonablé ta 

assume that the burden wQuld lie on the ship which had lost 

the least oiL As profess~r ?wan points out, "this burden 
~. ....r 

'woU~d s~em almost insuperabI\With present methods of id~ntifi-

,catiop". 153 Howe~~ChniqU~ such as "active tagging" 

by using chem:Lca~ and mechanical\ tracers as "1icen~e plates" 
\ ' 

to identify the origin of the shipment and carrier are 
\ 
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being developed. These technique~ shoul~ of great 

help in conjunction "wi th sophisticated sampli'ngimethOd~ and . 

quantitive anaylsis. 

It is important -to note thti the'criterion to be used in 
\ 

, ... 
determining separability is not the s ame' as is applicab"le ilt 

apportioning liabillty_ In the latter it is the quality of .... 
the parties' act before the collision that is relevant; in .. 
the former i t is the .nature of events taking place after the 

collision that is important. 

The fOllowing are examples of situations Whi~ fall 

outside the scope of' Article :çV. W~ere oil has spi lIed 

from only one ship, the othe~ being dry, or where contaminating 
.. 

oil'or chemdcals escaped from the ship's double-bottomed 

fuel tanks only, the requirement 0 of "ail in bulk as cargo" 

being spilled from "two or more ships" is not fulfi~led. 

Article III applies to the oil spiller, the other ship is 

'. governed by the lex fori. 'l'he former alone wi il be liable 

subject to a right of recourse based on fault again~t the 

latter. Artiole IV does not apply where an owner and a noti-
~ 

owner (a bareboat charterer for example) are involved. The 

ab ove article regulates only .. the owners of all ships con-

cerned". 

The Convention has left ce~tain i~)p0rtant areas to the 

lex~. ~n so doing, it bas made the way for the increasing 

_ ... _~ ~T~~. ______ ~ __ _ 
. ....,' ~ ... 
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• 
importance of concept of fault in the str~ct Iiability regime 

of the Conveption. Thus, the owner, though strictly liabIe,. 
1 

will n9t necessariIy be responsible for all damages incurred. , 

.,This is in"line with Article III(5) which allows the owner 

a right of recourse against others who have been at fauit. 
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• 4. THE- 1971 INTERNATIONAL CONVENTION ON tHE ESTABLISHMENT 
OF AN INTERNATIONAL FUND FOR COMPENSATION.FOR OIL 
POLLUTION DAMAGE 

-l The International Convention on the Establishment of 

ap International Fund for compensation for Oil Pollution 
;; 

'DéUIlage 1971 (th4i! "Fund Convention") was established by I.M.C.O. 
r . 

as a result of a conflict in the 1969 Conference on the issue 
~ 

of the Iiabili ty of a shipowner .154The two main goals of the 

Fund Convention, discusse~ in the Preamble, Arts. 2, 4 and 5, 

were provided for ,in the Resolution passed by the 1969 'Conference: 

vi~t~ms of oil POlluti~n damage should be properly comp~sated 
7 

on the basis of strict liability; t~e shipowner should be 

reimbursed for the additioI).al financiai 'bu~den impos'ed by C.L.C. 

" The ~und Convention was designed as a J3equel to C.L.C'~: 
.~ ~ - ~, 

their definitions are the sarne, the Fund Convention acquires 
, ,-------~-

i ts' jurisdiction wher~~ stops. A state must b ____ J-

C.L.C. befo~stering with the Fund Convention. 
/' 

to 
/ 

T~~nvention estab1ished "The International Oil Pollution 
./ 

" ~omPensation_ Fund" to provide compensation ',for oil pollution , 
dama.~~. The Fund ia a lega1 person in contracting sta tes w;kth ' 

.' 
rights and obligations r the laws of that state .. 

Artié1e 3 (l) states th t compensation under Article 4 is , .. 
'o?ly for, "pol1uti6n darnag caused on the terri tory , i!lcluding 

the territorial sea of a C ntracting -State, and to prevéntative 

-measures taken to prevent r minimize such damage. " It is 
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irrelevant where the ship was in fact registered, as long 

as ~heo~mage was caused in th~ right place. 155 

Article 4(1) states that: 

"For the purpose of fulfilling i ts function under 
Article 2, paragraph l(a), the Fund shall·pay 
compensation to any person suffering pollution 
damage if such a person has been unable to obtain 
full and adequate compensation for the damage under 
the terms of the Liability Convention, 

a) because no liability for the damage arises 
under the Liability Convention; 

b) because the owner liable for the damage under 
t~e Liability Convention, is financially'in­
capable of meeting his obligations in fu,ll 

c) 

9and any financial security that may be proyided 
'under Article VII of that Convention 'does not 
cover or is insufficient to satisfy the claims 
for compensation for the damage; an owner 
being'!treated as f~ancially incapable of meet­
ing h's obligations and a fiftancial security 
being treated as inshfficient if the pers on , 
suffe ing the damage has been unable to obtain 
fUll satisfaction of the amount of compensation 
due under the Liability Convention after having 
taken all reasonable steps to pursue the legal 
remedies available to h:\-m; " 

because the damage exceeds the owner's'liability 
under the Liability Convention as limited pursuant 
to Article V, paragraph i, of, that Convention or 
under the terms of any o~her international on­
vention in force or open for signature, ratifica­
tion of accession at the date of this Convention. 

-' . 
Expenses reasonably incurred or sacrifices reasonably 
made by the owner voluntarily to prevent'or minimize 
pOllutio~ damage shall be treated as pOllution damage 
for the purposes of this Artif' le. " ( 

The Conventi~n is limited in the ame'way as C.~.C.; the plain-
. 

tiff must have 'suffered pollut~on damage. ~he sarne definition 
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is.given by both the Fund Convention and C.L.C. lor this term. 

C.L.C. ' exempts itself from compensation in Articles 111(2) and 

XI(l) . 0 The 'Fund ~on app~ies, therefore, in these two excep­

tions, subject to its own exemptions, as provided by Article 

4(2) (a). This article includes pollution damage resulting 

·from an act of war, host:.ilities, civil war or insurrection and 
r 

where Article X(l) C.L.C. appli~s dam~ge ~aused by warships. 

The resMt ls that ~icle 4 (1) applies to damage resulting from a 

natural phenomenon of an exceptional, inevitable and irresistible 

characteri damage caused by an act or omissio~ done,with intent 

to cause damage by a third party (terrori~t acts, fo~ example)j 

damage caused by' the negligence or other wrongful act of any 
,. 

authority responsib~e for the maintenance of navigational 

aids. 

--
either he is uninsured vis-a-vis C.L.C. or ~lse-t~~~~nce 

~=--------

has failed. f 'b . 156 . l f th' Pro ~ssor A ecass~s g~ves an,ex~mp e 0 lS 

paragraph applying: / l~ ____ _ 

"where' an incident, has beén caused by a small ship 
carry~~g less than 2,000 tons of oil in bulk as 
cargo~.J.., and which is, uninsured because i t· does not 
need to be .. 'under C. L. C. In such a si tua tion the 
shipowner who may be in a small way of business •.. 

.... ~ c;:ould easily become insolvent. Il 
/) 

\ 

The most frequently used sect~n will probably be paragraph , 

(c) which is self-explanatory. 
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A. most importa~t ~pvi~'i~n is the lp.str sentence which 
, ~ 

\ 

\ 
parallels C.L.C. It provi\~es an important inçentive to the 

\ 
shipowner to tal<e inunedia te \~ction' fo 11'owi'ng a spill. He wi Il 

\. 
be cornpensated even where he h~s been negligent or guil ty of 

\ 
\ wilful misconduct. 

Article 4 (2) (b) limits comper\sation to' damage proven ta 
\ , . 

have been caused by one or more Ship,~. Article.4 (3) follows 
, 

Tc C.L.C. in exempting itself partially ',r comple~ely in cases 
\ 

of contributory negligence or,intentio\al causativè acts of 
, 157· \ 

the claiman t. 

Article 4(4) .. lirnits compensation as ollows: 158 

" (a) E,xcept as otherwlse provided in ub-paragrapoh (b) 
of this paragraph, the aggregate arnount of 
co~pensation payable by the Fund nder this 
Article shall in respect of any 0 e incident be 
limi ted, 50 tha t the total SUIn o-f \t~ d 
the' amount of compensati..2!L-~ paid under 

, the \Liability--Convention for pollut:l~on damage 
caused in the territorf"of the Cont:i;"acting States, 
including any suros in respect of whi'ch the Fund 
ls under an obligation. to indernnify the owner 
pursuant to Article S, paragraph 1, of this Conven­
tion, shall not exceed 675 million francs. , \ ' 

(b) The aggregate arnount of compensation payable by the 
Fund under this Article for pollution damage result­
ing from, a natural phenomenon of an exceptional, 
inevitabl~ and irresistible character, shall not 
exceèd 675 million francs. 0 

\ 
\ 

-' 
The above lirni t appl~es only to 1\..rticle 4. However, .amountl", /' v 

payable uJlder Article 5 - sh1powner relief - as well as amoùnts 

-&6- .. ~ , , 

" 

i 

\ 
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'. 
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"actually paiœ' under C.L.C .. are'.l deductilÙe from 675 million 

francs to reach the required limit. It i,s' odct that the 

Convention provides only for amounts paid by the C .L.C. --for 

damage on the territory of a contracting scate, omitÙng 

en tirely territorial sea. The res,,!l t i5 more Fund money 
i , ,.. 

availabl~ when clean-up mea~ures are underta~en within the 

territorial sea than within internaJ waters or 'OD." the, ;:lct,ual 
! 

territ~ry of the state. 1 

~\ . 

j-, 
\ . 

, /~ 
Art. 4(4) (a~,)must 'be read in conjunction with Article 4 (4) 

1 

(b) . The maximum limi t of 675 million francs applies to th~ 

'. ;whole .of the event, not ta each separate spi lIage when more , 
than one tanker is involved. 

1 

Article 4(5) states that: 
, , 
" 

"Where the amount of established claims against 
the Fund exceeds the aggregate amount of compensa­
tion payable under'paragraph 4, the amount available 
shall be distributed in such a manner that the 
proportion between any established claim and ,tbe 
amount of compensation actually recovered by the 
cJ.airnant under the Liabili ty Conven,:tion and this 
Convention shall be the sante for .all cl.aimants. Il 

This 15 an ,example of 'Unfortunate drafting in the Con:vention. 

"Proportion between Il is a meaningless phras@' in English. 

It has been suggested
159 

that the above provides for: ", 

liA rat 
for al 
€id cla 
ltecove 

able"distribution so that a!(bfc) is the same 
claimants, where a equals a claimant' s establi,sh- \ 

m against the F\lnd; È. eguals what q,e actually 
ed under C. L. C. and ~ equals what the Flmd 

(!J> 
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o~to pay him under 'Article 4 where a ship- . 
owne is claimant, one must assure that suros 

~
fse~ against the limitation ~undpursuant to, 
ticle V(8).-llf C.L.C- are ta te counted as 'suros 

, . . • the.r~under. Il -

- " 

By Articlell--r6) the Assembly of the Fund can extend the 

\ . 
... 

t j'O l' 

650 million francs limit to 900 million francs, making room for 

monetary fluctuations and needs established by the'cia~ms " Id,l 

record. } -

According to Articles 3(2) and 5, ~hiPowner can only 
\ 

apply for compensation if his ship is re~istered in astate which 

is party ta the Fund Convention and ta c.i.c. The damage, however, 

may be caused in astate which is pa~ty to C.L.C. only, not to 

the' F~dÎConvention. Compensation is provided for measures taken to 
prevent or minimise such damage. 

Article 5(1) states: 

"For ~he purpose of fulfilling i t: fune ion under 
r~@ 

~~Article 2, paragraph l{b), the Fund s 1 indemnify 
the owner and his guarantor, for tha portion of the 
aggregate amount of liability under e e ~iability' 
Convention which: 

a) is i~ excess of an amount equiva ta 
l,SOt francs for each ton of the'ship's 
tonnage or of an amount of 125 million 
francs, whichever is less, and 

b) is not in excess of an amount equivalent 
ta 2,000 francs for each ton of the said 
tonnage or an amount 01: 125 million francs 
whichever is the les s, ~\ 

provided,' however,- that the Fund shall incur no 
obligations under this paragraph where the poll~tion 
damage resulted Lrom the wilful misconduct of the 
owner himself. Il ' , 
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o 
Paragraph (6) is the maximum 'limit of C.L.C. Thus, 'with 

'limitation from C.L.C. and compensation from At:.,ticles 4 and" '. ( 

5,. and provided that the maximum liability -of the Fund is 
, . 

1 

-1 
1 

! 
'1 
.1 

1 

, 1 
, 

reached, a shipowner 1 j3 ).iabili tr- ~.;ill b-2 lir:1i ted to, the les !J,cr i , 

of 1,500 francs per. or 125 million franés for any one .' 

incident. C.L.C.ls limit is the lesger of 2,000 franc~r 

ton or 210 million; Article 5 r:dmburses the shipowner dmm 

from that limit to~the 1esser of 1,500 francs per ton or 125 
" 

million francs. Article 4(1) cbmpensates the shipdwner for 

clean~up costs not applicable to C.L.C. 

The mention in Article 5(1) of indemnification of a 
. 

, shipowner against his liability under C.L.C. without his ~aving 

to bear a portion of any limitation fund would seem to indicate 

that the right ta relief under the ~und Convention is not dependant 

on the shipowner being abie to limit àis liabi1ity under C.L.C. 

Ar~icle, 5(3) states that: 

"The Fund m~be exonerate~ wholly or partially from 
its Obl~tiOns~ffinder paragraph 1 towards the owner 
and' his gua~anto , i~ the Fund proves that as a 
l;'esult of the ac ual fauit or privity of the owner: 

1 <"\" 

a) the ship,from which th~il causing the pollution 
damage escaped, did n0et90mply with the require­
ments laid down in: 

i) the International Conve,ntion for the 
Prevention of i Pollution of the Sea' 

1 -

by Oil 1954, as amended in 19,62; or 

ii) the International Convention for the 
Safety of Life at Sea,1960; or 
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h) 

iii) the International Convention 6n,' 
Load Lines 1966; or 

iv) the' International Regulations for 
Preventing Co11isiohs at Sea 1960; or 

----tIP) any amendments to the above mentioned 
Conventions which have peen determined 
as be~g of an important nature in 
accordance wit~ Article 16(5) of the 
Conventi@n mentioned under (i), 
Article 9 (e) of the Convention mentioned 
under (ii) or Article 29(3) (d) or 
4 (d) of the Convention mentioned under 
(iii), provided, however,' that such 
amendments had been in force for at 
least twelve months at the time of the 
incidenti 

the incident or damage was caused wholly or partially 
by- such non-cornpliance., 

\ 
The provisions of this paragraph shall apply irrespective 
of whether the Contracting State in which the ship was 
registered or whose flag it was flying, is a party to 
the relevant instrument::. Il ' 

~ 

The Fund must" therefore, prove three things to escape whole or 
.' 

partial'liâbil~ty under Article 5(3): an event occurredo(or 
\ 

failed to oceur) which eonstituted the a~tual fault pr privity 

of' the owner; 'aS a result of that event or failure the breach 

of a provision of 'one of the ~narned Conventions occurred; the ---- . 
brf'ach who11y or partially caused theTiicident or damage. 160 

Although the 1 ~atter two may be present fair1y frequently, the 

first requirement is not common. The fund is thus not e'asily - ' 

exonerated, a situation mi tigated only a-li ttle by the court' s 

tendancy to qive a ~ad interpretation of the meaning of 

"actual fault or privity of the owner". Nevertheless, the 

\ 

above provrsion is, an attempt to provide an incentive for shipowners 

1 
1 i .; 
1 

' .. 
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1 

to comply wit;h oil pollution "prevention and ship saf~ty 

conventions. 
• l 

Articles 6 to 10 deal with the more detailed makings of 

the Convention. Article 6 establishes three. years ~rom the 

date of damage' as the prescription period for the institution 

of an action. Article 7 provides that the ~ction should be 

insti tuted in the sarne jurisidict~on ,as .the action against the 

pwner under C.L.C. for the sarne incident. However, if the Fund 
~ 

is not applicable tp that jurisdiction then the cla'iin must he 
. ' 

made in a contracting state where pollution damage was caused 

by the sarne incident, otherwise, at the Fund's headquarters. 
/ 

Conttibutors to the Fund are those;who receive ail in a 

Contracting State either directly by sea or by sorne other 

method, bringing in ail which has been carried by sea ~o a non-

contracting state. Such oil must exceed 150,000 mètric tons 
D 

.' 
during a calendar ~ear. Thus, it is the oil companies, not the_ , , 

governments who are parties to the Convention. The poll~tion 

damage i~ thereby distributed between the shipowner and cargo 

interests. 

The Fund, it s'hould be è remernbered, is only open to those 

, who are rnembers 'of C.L.t. 
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5. A;l1!NDMENTS AND CHANGES UNDER CONSIDERATION 

1 
J 

"un p;OgrJ 

/ / 
A1though the C~L.C. does represent . , 

domaine du. droit international de la 

ns' ~c 
1 

responsabilite,147and . 
a serious' effort ta deal with he growing problem f oil , & 

pollution.of the sea, the Conv ntiQn is f~r from eing immune 

to ambiguity and shortcomings. 

thi's ~{;chapter proposed arnendments .. and chan es ta the 
) 

will be examined together with proposal , , that, even 

if not qirectly affecting the Convention, hav a baaring on 
1 

the problem of shipowner's liability. 

5.2 Extension ta Bunkers of D~y 
Tankers Not Carrying Oil in 

Cargo ~hiPS land of 
Bulk ar Ca~go 

It has already been se en in Chapter 3 that the combined effec't 
" \ 

of' Articles III (1) 0 and l (1) is such that a tanker' on a ballast . 

voyage, even thbugh ~he carries bunkers and slops, is not cover-

ed by the C.L. C. whereas a tanker carrying ail in bulk as cargo 

is covered even if the oil which actua1ly escapes and c~uses 

damage is bunker oil. 

The problem is not purely one of reconciliation of logic 

wi th ,ext drafting ,but i t is aiso -a practical one. , The damages 

caused by the bunkers of a 500,000 t'on ship c'f be more 

devastating than the damages caused by the sinking of a smail 

'\ 
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tanker. 
,. " 
Yet the f9rmer are not covered by the C.L.C. 

There i9 ertainly .an \nomalY in the. fac:t that a p1éiintiff' s 

right te r cover under the favourable strict liabi1ity rêgime 
t 

of the Convention should de pend on whether or not the source 
1. 

" 

of the oil was, a tanker carrying oil in bulk as cargo.162 

It is submitted that because the C:L.C. lS a "tanker 

convention" the validi ty of the 'point is undisputable. This 

is aiso the prevailing view of the international shipping 

ipdustry as it has been pointed out during the 32nd Session 
\ 

of LM.C.O.ls Legal committee.16~ What, on the contrary, 
• 

does not seem to be~ advisable is an extens:Lon of the C. L. C. 

to. the' bunkers of dr~ cargo ships. 

Apart from the practical complications connected with,the--

extension of the compuisory ~nsurance provisions to 18,000 

ships it wou1d be impossible to integrate dry cargo ships .into 

the 1971 Fund Convention, fru~trating the attempt ta make this 

Convention the Iogical a~d nebessary consequence of the C.L.C~ 
W~at must not be forgotten is that it is the oil industry 

which, in fact, pays for the fund. And that it does that not 

because it considers (or is obliged to consider!) the oil as 
-

inherently dangerous (in.~), but only because it has a definite 
( v-_-" 

interest in the tanker shipping industry which transports its 

oil. ' ,There is no sdund reason why,_it should be called ultimately ~ 
~ , 

to pay 'rtt~re· for damages provoked by the shipping industry that 

simply uses oil as prope11ant • 
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Tl1e on1y way out of this l'rob,lem is for the governmen ts 

of contracting states themse1ves to finance the operation 

of the 1971 Fund Conv~ntion with respect to dt Y ca];go ships, 

re1ieving the oi1 industry of a burden that it can certain1y 
! 

afford to pay but that, on the other hand, does not belong to 
~ 

Unfortunately it is high1y unlike1y that this idea will 

Qe taken into consideration by r.M.C.O. in the near future. 

The view 'unanimously expressed at the 1969 Conference that 

"for practica1 and theoretical reasons, no burden shou1d be 

165 
imposed on States" is sU,ll so deeply rooted that no such 

solution can be expected .to be developed. 

5.3 The Position of Slop Oil 

A delicate question of interpretation i8 raised by the 

\ 

. t 164 
~ . 

text of the C.L.C. being doubtful whether the convention covers ~ 

slop oi1 which causes pollution damage. lt is true that 

biguity is sometimes necessary to agreement and tha 'the 

institutiona1 structure to which international egal text writing 

.. . . bl" 166 
~s confided ~s su ch that these problems are nev~ ta e. 

" . 167 
The l.M.C.O. Legal Comm~ttee fe1t nonetheless ,that the prob-

lem of slop oil was ~orth reconsideration in view of a possible 

amendrnent of the definition of "oil". This wou1d have removed 

the existing doubt clearing the field from a possible controversy. 
r--- c, 

Unfortunately ab the 33rd Session of the Legal Committee, the 
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Working Group charged with this problem diSI'PPointed ,those 
, ,l~ , 

who 'expected a similar amendment. The reco ' endation was that 

no change be ~de to the- existing defin~tion lwith respect 

to slop ail 'because ~'the existing text has been widely 
, . . - .. 

interpreted a~ includirig mixtures in the ordinary, -as apposed 
~ . 

to scientific, ~nse of thi~ ward. If a reference'to mixtures 

is inèluded, this cauld' have an unwanted limi ting effect on, 
\ 

16B 
the scape of' the existing Convention." 

The validity of this ex~lanation rests almast'exclusively 

on the fact that this "wide interpretati\ n" is c:ansistently 
-' . 

maintained. Once again the delicate bala ce of drafting tech-' 

nique seems to have prevailed aver the con olidation of a 

widely accepted interpretation that wauld room for doubt.' 

5.4 Extension ta Non-Persistent Oil 

It ha~ been seen in Chapter 3. L 2. 4 ~ that the draftsmen 

ineluded in the Convention the forms of oil that are the 
e 

greatest threat to the sea and shorelines because they are the 

more difficult to remove .. On the problem of extending the 

C.L.C. ta caver non-persistent ail there has'been and still ls . , 
much deba te. 

(On one side, there are severai authors whase position is 
169 

synthesized by Black who writes that "the definitian (of ail) 

is sa specifie thâ~'it excludes passibly, serious hazard ta the 

environment". He adds that "the. omission merits consideration, 
:,J' 
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beCal!!l,e·c'~ey too present l'rob lems "i th regard to ocean boha~n> 
.atio~·:· ~asoline a~d keréÎ~ene do not fall within the cateqory '\ 

for which liabirli ty is provided. Il On the cther side are the \ 

oil indus~ries and insurance industries who'insist on ~he fact\\ 
L ~ • \ 

\ 

\ 
that nôh-pe'rsistent oils do not represent an environmental \ 

pf-oblem.' By defini tion these cils do not leave a harmful ;1 

re'idu~ and :',;~detai\ed"eXarni'nation by the oil :lndustry in '/ i 

,con) nction with the P & l Clubs fqiled to _discover any cas:;:s bf '/ 

damag by non-persistent oil except for a few in-harb~r ' 

o 0 • l 1 0 1 0 ,70 ' 
~nciden 1 all of wh~ch were ccvered by nat~ona eg~s atH), ~, 

Altho 1) the correctnes5 of this latter v:i"ew 5eems di ficult 

'to contest,~he Legal Committee during the 32nd Sessio exte~-
\ ' sively discu 'l3ed the posS,ibili ty of exte~ding the Co vention to 

non-persi,stent oil. n a theoretical . It must be acknowledged that 

'level such an extension might weIl be justified. However, what 

should npt pe forgotten is that any amendment to the convention 

must be ".workable" in practice; 

The inescapable cOncltls':ion is that together with technical 

d ' .. f' . 171 d' b an ,procedural d~ f1cul t~es, there woul certa~nly e a . 

considerable increase in insurance premiums. In consideration 

f "1 ... Il • 172 . d' othe ow probab1l1ty rlsk ~nvolved' ~t was ec~ded te 

maintàin the status quo of the Convention. 
1 

The Legal Commi ttee was ,'spli t on the issue and i t· is 

qui te probable that no change will be made in thè 'near fu'ture.U3 

\ 
\ ' 
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~ 505 Extension, to Fire and EXplosion,' 

/ 
( 

~ cdntroversy arose for the rejèction 

extensi~~ ~ing the 32nd Sessior.~7~ 
, 

As thé CoÏnmittee pointed out IICoL.Co is a Convention 

designed to protect the environment by providing compensation 
~ , 

or damage by èontamination which encourages prompt and effect-
~ --------------
~"_____i e clean-\1po EX\ension. to fi\re and explosi~n would take the 

~ 

Co vention into an ~elY new field, namely the compensation 
o "'-, 

of pro'perty damage andpersonal in jury unrelated to environmental 
\ 

dangers. If oil snould spill from a vessel which for sorne reason 
, 

has exploded" or caught fir~ pollu'tion damage causee]. by the oil 
\ ' \ ' l" 

will already be covered by CoLoC. as it now stands. To extend 
" 

, the Convention in this way is therefore inappropriate. Il 

-1'b. is subrni tted tha t the reasons expounded by the legal 
., 

CPmmittee are so co gent and well-founàed that this subject must 

be unde rs tood as definitely solved. 

506 Extension of the Scope of'the Convention as 
Delineated in Article II "" -- --.------ .. " 

The draftsmen of, the CoL. Co could hav~'elimi~ated the 

"legal, QUagmire".l:5 rep~es'ented~~~,'fàct that each nation' , ~ 

se't;s the extent of i~~ territori~an.~ t~at therèfore the,V, .... 

result would be a la k ~f w0rl~~rm~~y ,if they establi~hed 
l , 

as r~~dY b~er:/ 
\ 

their own~definition 0 territorial sea, It 

\ ~97- \ 
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sen' that "because the 'variôu~;' ~~~ons ,were "unwillins to . 

; < r, J' < 

7 _. 'L, • 
concede any territorial limi~ ~ïf ~renr from their own, 

suc'h a solution was unfeasiblellt. 76 However, in the last 

ten years a, new concept' in int~ : ational Iaw has been con-
r.,iJ ~ 

'cretized in what is now known ~s Exclusive Economie Zone, 
1 

- 177 . ~ 
(E.E.~.). ThlS concept would, encompass what has been cal1ed 

a "po11utioij zone" in Chapt~r 3\.1 because states s'hou1d ha~e 
jurisdi~tion within their E.E.Z~ with regard to the preservation 

of the marine environment and this would inc1ude pollution control. 

The Legal Committee at the 32nd Section took into consider~tion 

the possibi1ity of extending the scope of the Convention as' 
178 \ 

far as territorial jurisdiction is concerned, but in order,to 

avoid a new statement on the question, it was thought preferable 
179 

to wait for the outcome of the Law of the Sea Conference. 

5.7 Extension of Pre-Spi11 preven'tive Measures' 
- 1 

",l, -, ,~ 
It was seén above in Chapter 3.1 tha t for Article IIt of the 

C'. L. C. to come into play, ail must actually "escape ll from the 
, 

~hip as a res~lt of the incident. Consequent1y the cast of 

preventive measures is not recoverable by a shipowner or a 
Q 

government "in" a si tuation where therè is mere1y a threat of 
• • 1. 1&0 " 

o~l spl11age .' 

It is subffiitted that there is no reason for the maintenance 

9f the 'anomaly represented by the fact that tPe shipowner is 
~ 

9iven~an incentive to prevent or'minimize pOllution damage by 
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virtue of;' the provision stated in Article V(8) but only after 
,# \ / 

the spi1l: has taken place. It has been argued that the I~pricell 

for suah an extension is the need~of a corresponding extension 
- . 

in Arti~ to a1low p1aintiffs to recover. This would be 

t easi 1y achieved by changing the defini tion ot "pr'eventi ve 
" 

rneasures" in Article 1 (7) . 

It has been hypothesised that this could easily lead 
'" '1 

p -

ta the sh±powner paying for the cost of a coasta1 state 1 s gross 

over~r~ction'to a grounding off its shore and that one cannat 
\., 1 

tell what is reasonable in the way 0f preventive action when 

there is no actual oil spil1age. This concern does not seern 

'1:;0 be fu1ly justified. If we give to the word "reasonable" 
-~ 

\ 
the meaning that is' norrna1ly attached to it, to wit "agreeab1e 

to reason, not irrational, or absurd; not' going beyond the limi t 
1 181 

assigned by r~asan, not extravagant or excessive",' i t is 

difficu1t ta see why a court should find i t particu1arly difficu1t 
1 

to state whetper or not the intervention was "reasonab1e". 
182 

Experts or prbfessiana1 wi tnesses, éan, no doubt, provide the 

court with aIl ,the necessary e1ements to decide whether the 
.'J 

/ 

( / 

measures taken were reasonable or note The Legal cornmittee 

did not fee1 that the problern was of such importance to deserve 

discussion during the 32nd Session and the topi ' has nbt been 
, ' 

insertep in the agenda of the 33rd Session nor n any session 

since. 
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5.8 Insti~on of' Sea Lanes 

It has already been seènahow the view and the position 

of tAe insurance industry is crucial in 0 the context of any 

kind of compensa tory s'cheme. 1 , 
.. 

" 
It may well be trUe that' the marine insurance system is 

based on archaic concepts. In fact ,- the purpose of mar-ine 

j-nsurance until the early 7d'r s has been to pro-tect ship and 
1 

,~ 

~argo owners against finanùial loss dœ to destruction of hull 

and cargo and to indemnify persanaî injury claims, not to 

protect third pari!:ies damaged by the cargo or escaping fuel. 

'lao .'" 
However, to 'work against the marine insurance business tather 

than with i t, is indisputably a .. sucidial tact.ic. 

We have aiso seen that even if limi ted, the liab' i ties, 

especially in major oil spills, can be ob"jectiv~ enormous. 

The cost of the compulsory insurance has been and still is a 

sour point and i t has undoubtedly aetay~ and limited the number ---- -~ . 
----- -

( 

of ratifications'r Equitable premium devices which will provide c 

• 1 • 

a large enough pool to underwrite los ses without crippling the, 

srnaller operations whose contribution to pollution may be 

margina~ ~ ~e deve lopèd. 

The author pugges ts tha t one propos al to re/­
\ 
\ 
\ 

duée the premium cost could be to fix i t according to 

the degree of danger (in terms of risk of pollution) 

that tan~rs encounter by sailing routes. By providing 
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an~ive 
pollution is 

t, ' 

to. ta ers to sàil se.a.lanes where the risk of , ' 

limdted a two-fold goal can be achieved. In the 

. ,. 
" 

first place the pre~umS would be lowered and secondly the 

probability of collisions-or other incidents would necessarily 

deerease. 

It is evident that safe, low-liability routes involve low 
~ 

premiums. If the establishment of this' system proves to be 

difficult in:l'terms of voluntary compliance, mandatory sealanes 

(with increased liability for non-compliance) might be established 

under the supervision of a private governmental or international 

agency. I.M~C.O. itself might be the appropriate agency to 

undertake such a task. A. "liability profile" of tankership 
~, a 

. routes should be developed through a scientific and economie 
\ 

survey of the world's coastliries and make a specifie valuation 

of the p.otential contami~aeion damage which could result..-.from 

accidents involving ships carrying dangerous 

plans would have to be submitted which would 

183 cargo. Route ,,. 
~:! 

provide adequate 

distances from coasts to minimize pollution. This proposaI, 

first diSCUSS~ fourteen years aga befor'~ a sub-commi ttee of the 

U.S. Senaté Public Works comndssion, 184, i6 in accordance with 
r, 

- other suggestions of international agreements on mandatory sea \ 
'.. c-

lanes for super ~arikers andois a logical extension of the neg-

. , 

_-ative requ±rements of the 1954 Geneva, èonvent;ionc on thé High Sea.185 ,; -
-101-

- --~--

... --...- ---------



" 

, " . 
~_ .... _ ... ~-... __ ..... _ ..... _~ i(IJ01 .... ~N"'f!P 

/ 

/ 
/ 

Miscellaneous ProposaIs Discussed by the-IMCO 
Legal Commi ttee 

The Legal Co~ttee of IMCO has made sorne interesting pra-
l . . " , ~ '186 

posa s J.n 3. ts t!0:tth and .&4:t:h séssions Qf 1979 ... 8.0. À 

number of the suggestions were made to attempt to solve the 
t; 

problems caused by the ~co Cadiz disaster. 187 Even if some 

of them are without di~ct bearing on the CLC or Fund ,.. 

C~nvention ~hey are n~ntheiess briefly discussed in 

ti.1is c:lapter. \, 

" AlI the delega'tiin~agreed that that there should be a ~ystem 
for reporting incidents ~ e coastal states timely information 

in particular wi th respect ta Mar 

weIl as in actual emergencies. 188 

it was essential to have a single 

purpose. It was suggested that a 

ime\cas~alties pri?r to as 
o 

The ommittee considered ;nat 

and uniform system for t~s 

ship s~ffering casualty! 

should be requirèd to give notification thereof if it occurrèd 

within a fixed distance from the coastline. Concern was ex~ 

pressed that the obligation to promptly answer aIl request 

.. from a coastal state might unduly burden the master and crew 

of a vessel in distressI18'9~~nd it was. ~roposed that an obligation 

to reply as quickly as possible to requests for information 

might be more appropriate. 

The importance of prompt notification of a'casualty' i9 

of paramount im~ortance. A costal state should have knowledge 
, J 

of circumstances which might give rise to the need for 

, ~. 
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interventfon before it could decide on the need to under-

take measures of self-protection. A time~y and effective 

intervention might easily prevent the amount of damage 

from exceeding of the limits set for~h by the CLC and the 

Fuhd Convention. 

The topic of salvage,as a legal question arising from the 

~ Amoco Cadiz incident, was discussed in the context of both ~ 

p~lic' law and private law. The former aspect of the matter 

included salvage operations und~r thë-control of the coastal . 

state and the remuneration of the salvor in respect of them, 

while the latter aspect"was concerned with thè incentive and 
D 

reward for salvage and matters associated with the 19~0 
\ 

Brussels Convention for the Unification of Certain Rules of 

o Law relating 'to Assistapce and Salvage at Sea, as weIl as the 
j,"1''P11 ~,\ 

190 
"form of the private contract of salvage:, 

, ~ ~ 

It was ""seen in Chapter 3 that the CLC, the ~und Convention, 
o . 

TOVALOP and ~RISTAL.have failed to deal with the question 

of salvor's liability for oil pollution damage and, therefore, 

it is le~t ta states ta regulate this subject. This has often 

led ta unsatisfactory results. As remarked by the represent­

ative of the International Salvage Union, representing th~ 

salvage industry, remarked the extension of powers of the 

coastal state to intervene in the salvage operation should· 

be accornpanied by renumeration of 'thë salvor, as weIl as 

... 103 -
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provisions to \-elieve the salvor of liability for acts which.' 
I!, 

he was compelled to undertake. It would benefit the salvor 
J 1 

if new provisions 6f international law should compel a ship 

to acqept salvage and assistance, but it could be a disincen­

tive to the individual salvor if salvage operations cou Id be 

pre-empted by thé coastal state. 

191 One of the deleg~tions produced the foll~wing proposaL , 
in the opinion of the author the most advanced and effective 

atternpt to deal with the topic of salvage in a satisiactory 

and comprehensive manner: 

(a) Any salvage vessel proceeding to salve or assist a 

(b) 

\ 

ship in dlstress wou1d be obliged to informthe coastal 
Stiite of i ts intentions and allow that State té- :decide 
what measures it might take. The coastal State would 
then in'form the interested parties involved, including 
the ship in distress, the salvor and the flag 
State, of its intention to intervene. 'If a salvage 
contract had not been negotiated, the coastal 
State's intervention - cornrnencing irnrnediately upon 
the announcernent of intention to intervene - would 
render this contract unnecessarYi but if a coastal 
State took charge of a salvage operation (by issuing 
detailed instructions), the contract would be nullified 
and-the salvor would be remunerated on an equ~table 
basis. If necessary the coastal State would be re­
irnbursed for part or aIl of the.costs of salvage and 
in situations wher~ the coastal State was in charge 
there would be no qpplïcation- qf the rule "No Cure -
No pay". The proper elements of equi table re-. 
muneration would, however, be worked out in greater 
precision and aruxilied in an international instrument 
and decided upon by the ,courts in the c'ase of sal'-
vage awards dete~ne~ ~udieially. 

A number of provisions would have to be considered, 
ei ther in terms of uniforrn law or by the courts in 
individual instances, with regard 'to the remuneration 
of salvors, the recovery of costs of activities 
directed by the coastal-State, the reirnbursement 
for preventive measure.s and other financial questions. 

(c) Under this proposed system, the ~iabil~ties of ~he 
shipowner .and salvor to the coastal State and vice~ 
versa would be gove+ne~ by appropriateointernational 
conventions and resolved either judicially or through 
arbitration and conciliation procedures provided in 
such convent~ôn~. 
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(d) With regard to the question whether the effect1ve­

ness of salvage operations and the incentives to­
undertake them would be impaired·by the p~posed 
system, it was explained that iemuneration on an 
equitab~e basis and without the requirement for 
successful· outcome of the salvage would provide 
both reward and incentive for salvage operations, 
rather than impairing them. 

, c. 

Not surprisingly there were a number of cri ticisms and 
,< . 

comme~ts on the proposaI outlined above and the Co~ttee 

~eached no conclusion on that subject. 192 

Further sugg~stions were a revision of the geographic scope 

of' the Liability and Fund Conventions; the inclusion of non-

persistent oils in the definition of "oil"; the extension of 

the scope of application to pollution arising from the dis­

charge of oil from the bunker of unladen tanker~-. These 

questions, raised in previous sessions, were not açtually 

discussed. 193 

In the 44th Session of the Legal Committee, ~he Committee 

was presented with a "study on sorne legal issues which mày 

arise from the increase of the limits of l~ability and com-, , 
< • 

pensation in the 1969 C.L.C. and ~he 1971 Fund convention .. ~94 
'-

, l 

Th€ LesaI Committee recognized that the question of limits was 

twofold: one, whether the existing distribution of_limitation 
} .. If, 

amounts between the'shipowner and €he Fund was satisfactory' 

and, t~o, the question of the desirability of increastng 

the overall,limits. This second point is of prime importance. 

It was this limit of liability which was one of the main reasons 

why: both Canada and the United States - two of the most im-

portant proponents of environmental interests - woul~ not ratify « 
- ... 

the Convention at i ts inception~ The adequacy of the limi ts':, 
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of liabi1ity of smaIl vessels was also Jiscussed, as was 

the capacity of the insurance market to provide coyer. . ' 

fi A In?jori ty' of 

review of the 

was necessary 

the d~legations were of the opinion that a 

limits of iiability in the wo Conventions 

in the li~ht of the developmen 
(. 

occurred since the Conventions had been adopt d. Sorne 
\ 

delegations felt that the determination of new~imits were 

issues of a political rather than a legal natur~ and, as 

such, not appropriate for decisions by the Legal Committee. 

Other delegations, however, pointed out that while the ul-

timate decision on any new limits and any other amendments 
, 

would rest with a diplomatie conference, 'it was necessary 

for the Legal Committee to prepare the appropriate tests for 

conside'ration by the conference, all the more 50 since any 

aiteration of the 1imits of liability might weIl result in 

legally' comp1ex divergencies of rights and obligations for 
, 195 

~ ~tates depending on whether or not they had accepted the arnendrnents. 
\ 

The study examines the effects of increase of limits of the 
A 

C.,L. C. on parties and non-parties and the: effect of a revised 

C.L.~. oh the Fund Convention. The issues are complex and 
\ 

manifold. FormaI aspects such.as the am~ndment procedure, 

prob1èms' concerning entry into force, must be dealt with 

as weIl as substantive aspects such as entitlement to limit 
r 

liability, and compulsory 'insurance. A prob1em with the 

entitlement ~o limit liability would occur'where one victim 
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of oil pollution damages has ratified the amendrnent, the 

other has note This in turn would have an effect on the 

level of insurance t~ he taken out under Art. VII of the 

C. L. C. A state party ;to the amended, convention might claim 

that it is entitled to request a level of insurance or 

financial security higher than the one imposed on the 

shipowner under the unamended Convention, while the ship-
< 

0wner might claim he only need satisfy the requirement under . " 

the unamended Convention. To -avoid suçh a potential con-· 

flfct i t might be wise to incl,ude a provision that revised 
, ' 

insu~ance requirements will not apply to ships registered , ' 

in a state party ta the original 1969 C.L.C. 
....... ~ <0 

If the en,try into force of the revision were postponed 

until accepted by aIl existing parties to the original 

Convention, 'the above problems would he 9re~tly minimized. 

Ho~ever, the entry into f~ce,of the amendments might , 

then take an unacceptably long time. To change only the 
i 

, 
C.L.C., leaving the Fund Convention unaltered would be 

the least complicated solution. This would raise the limits. 

of compensat'on for states which are parties only to the 

C.L.C. but w uld leave the sarne limit for states which are 

parties to oth conventions. A more complex solu~ion would 
. 

be to amen bath conventions. A single new convention would . , 
but most radical way of aCheiving this 
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goal. However, "sincc~ state's are parties to the C.L.C. 

but not members of the F~nd a single instrument combining and 

, amending the two co~ventions is' likely to have much more limited 

application, a clear disadvantage. 

The other alternative would be the adoption of two new 
I\.,p • ~ 

instruments, each modifying one of the existing ,convent10ns. 

This would allow states greater flexibility in determining 

.the instruments to which they 'wished ~o become parties. But 

this wou1d, on the other hand, probably result in a more complex 

pattern of different regimes applicable on the one hand among 
( . 

different groups of Contracting States inter se and on the other, 

<. hand among grgups of, CO,ntracting States and non-Contracting 

,States. 196 

//As can be seen from these IMCO Legal CQmmittee sessions, .. 
/ 

the Committee is pl~ying an important role in closely monitoring , 

the effectiveness of the c nventions in particulârrsituations. 
It is intent ~n improving hese conventions not only by ~mending 

them to widen their applica ioÀ~7 to clarify a,nd remove any 

1acurias of the original afts but also to keep àbreast wi th a qon­

tin~all~ changing; deVè~Ping world scene, with larger tankers' 

"and persistent inflat~on being but two examples. 

':'108- ,. 

: 

1 
') 

1 



( 

-/;!}, 

. \ .. 

"'* 

" 

( 

~ .,,, ~,~_~ _~--* ___ "_I'U .... '6t"'1I ,_, __ "'i!:a_~_,_,"'III'_14!_" 

", 

6. TOVALOP AND ·CRISTAL 

TOVALOP and CRISTAL198 dan be said to be the direct .. 
result of the Torrey Canyon ~isaster. 

, 
Viçtims were in need 

of compensation; tanker owners of insurance for voluntary 

clean-up costs. The international'agreements were too slow 

in coming into force, more drastic measures were called for. 

\6 . l TOVALOP 
\ 

TOVALOP was founded by seven major oil companies l99 anç 

came into effect on October 6, 1969., At that time 50% 

of aIl existing tankers were parties to it (~xcludin9 

government-owned tonnag and the tonnage of tankers under 
.,.-

3',000 grt.), as by gross registered tonnage. 

Two years later this f' gure -'hatcl risen to over 80% and at the, 

present time owners of almost 99% of the wor1d's tan~er 

tonnage are parties /t6, this voluntary agreement. 200 

TOVALOP was amended on June 1, 1978 to accomodate the 

.ço~ng into force of the C.L.C. in ,~975. I~~was decided 
l ' 

as stated in the Preamblè, that although that Convention 

overlapped with TOVAL~ in manyareas, remedying many of ~he 

d f " . . h 201 -.. r-e lClencles ln t ose areas, TOVALOP should continue 

because, as it will be seen later in this chapter, 

thére will still areas te which the C.L.C. did not'apply 

and, therefore, which ,TOVALO wished te continue to protect. 

j 
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The key provision apportioning liabi~ity is Article IV: 

(A) Subject to the terms and conditions of this 
Agreement, the Participating dWner of a Tanker involved 
in an Incident agrees to assume liability for .Pollution 
Da~ge "caused by ail which has escaped Ol; which has 
been discharged from the Tanker, and the cost of Threat 
Removal Measures taken as a result of the Incident. 

\.- .. \\ 

Each p~rty to the Agreement will compensate victims of 

pol1u~ion damage as a result of a discharge of oil from a 

tanker. Ttle Agreement applies to both ·owners and bareboat 

charterers by deeming them owners: L(c) It app1ies also 

Artic7J..e (1) (a) ~ 

both to tankers in ballast as weIl as laden ve'ssels: 
/1 .' 

\ / 
\ / 

Prior to the arnendment of June l, 1978 the owner 1 s liabili ty was 
/ 

one of negligence with a reversed.burden Qf prôof. Now it is one .. 
, 

of strict liabi1ity. The limit of li~bility for· all claims 
1 . 

ar~sing oût of any one incident is $160 per limitation ton 

or $16.8 million, 202 whichever is less. Pollution damage' 

is defined in A~ticle I(h) as: 
"' 

" Loss or damage caused outsid~ the Tanker by 
coptamination resulting from the escap~ or discharge 
of ail from the Tanker, wherever puch escape or dis­
charge may oCcur, provided that the)loss or damage is 
caused on the territory, including the territorial sea, 
of any State and incluqes the cost of Preventive 
Measures, wherever' taken, and further loss or damage 
caused by Preventive Measures but excludes any 1055 or 
damage which is remote or speculative, or which does 
not result directly from such escape or discharge. 

Preventive measures are defined by Article I(i} as 
1 

1 

." reasonable measures taken by any person after /an incident 
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has occurred to'prevènt or rnini~Ze POll~tion~~·.~~~.~~·· , J 

~ TOVALOP compensates pers ons for the -cost of r ~nable/~~ ~ 
""~-=-- ---~, 

measures taken "a'fler an incident has occurred which\Sl,,=====~ 

from a tanker, which, if i t occurred wbu1d cre~te a- ser~ ~.~ ~ 

danger of pollution damage, whether or not a discharge ~n ~\ '" . 1_ 
fact subsequently oceurs: Articles 'I~, l (k) -and (1). This ~ 

'. 

is an important provision of TOVALOP and one that the C.L.C. 
" /, 

does ~~ave, for it encourages prevent~ve ac1ion before 

any oil spill oecurs. 

Although liability is strict, there are exceptions: 

where pollution~damage is covered by Article III (2) 

of the C.t.C. or if the damage occurs in any area that 

is a potential source of liabili ty fOr-- a . shipowner under the 
, . , 

C.L.,C.i where the inciçent results from an act of God, an 

~e~ of war or ~imilar circumstanc~si where the incident was 

who11y caused by an aet or omission by third persOn done 
i . 

with intent to cause damage; ,where the overnment or similar 

authority was negligent in their dut y 0 maintain lights 

,and other naVig~tiOnai> aids : Article (B). Furthermo:çe, 

, 
\ 

a party shall be exonerated wholly or 'artially from.liability 

where the negligence of the person who suffered, the pollution 

damage or-took threat removal measures wholly or partia11~ 
.. \, ... ~ 

caused that damage or'the necessi 0 taking these measures: 
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Article IV (B)J (c) • 

Article IV provides that parties shall do their best 

to take 'appropriate preventive and threat ~emoval measures. 

Such action will not be considered as an admission of li­
~ 

. . f \ J:) d . ab~~~tY." The costs 0 such measùres may / e treate as cla~ms 

against the owners maximum liability. 

A party to TOVALOP agrees to have app'ly 

~to aIl his tankers. He is obliged to "establish and 

maintain his financial cap'abili ty to fulfill": Artic/le II (B) 

Parties usually reg~ster thr_~-r s,~_ips' wi th a mutua} insurance 
J 

associatio~1 the Internationa~'T~nker Association~~d. (ITIA) 
'---'~4 

It-;,}-i:s -----~ 

~ ~, 
" ~t. 

or a Protection and Indemnity Clubs (P & l Club). 
~ , 

significant that the payments come from the owner's insurance, 

" \ '~---==:\" not The Ipternational Tanker Owners Pollution Federation Limi ted 
~ '\ 

1 
i 

"~4' (the "Federation") 203 which administers it. The parti~s areliable to 
, ~ " . 

. -- - ~ ch other. A plaintiff must look to an owner for co~pensation, 

( 1 

--" 
not\to the Federation. -'-------. 

\ " 

The Federation is a company formed under English law: 

'"' ~I(o) Each party to TOVALOP is also a party t6 the 
\ 

Federation and must abide by its rules: Article II. TOVALOP 
- -- ~ .1-

will continue in effect until at least June l, 1981 but ~ 

may be terrninated after that in certa~n specified circumsta'nces t 

individual part~es may withdraw from TOVALOP on June l, 1981 
~----

or subsequentl-y-,-ap'on six months' prior wri tten notice: Article III. 
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TOVALOP came into effect\in 1~~9 just two years 
( , 

\ 
after thé"- Torrey Canyon disaster. It provided speedy, 

J 

efficient cc;>mpensation for victims of any oil pollution 
\" 

damage with few exceptions. It was good publicity for the 
\ ' . , 

oil companies who'bear the most brunt for oil pollutio~ 

disasters. ! r' C.L.C. on the o~her hand carne into force only in 1975, 
1 

a full eight years ~fter the Torrey Canyon incident. 
1 

. 1 
TOVÀLOP bei!l97;'c.pmp,arable to C.L.C., it is important 

\ .' 

to examine 'e diff~rences between the two. TOVALOP is a 
, 1 

!-- "- :::: 

voluntary a reementl between tankers.·) It applies only to those 

tankers tha are ~a+ties to 1t: ~t 15 thûs sa1d to be 
p..}. ,~-~ 

" \ 
"vessel spe ific". \ C.L.C., on the other hand, is "territory 

specifie": ~ ~ applies to damage caused wi thin the terri tory 

of a contract~g state. ' , . ~ 

1 A most important-~~e is TOVALOP ~ s coverage of 

measures taken by owner or victim before as ~~ll as after 

an oil spill. "" C.L.C. provides no compensation for such 

expenses. Nor can these expenses be included' in any limitation 
~. 

fund established because an oil spill actually did oc~ur. 

Further, ,under C.L.C. an owner may only limit his liability 
o 

when not guilty of fault or privity. Insurance arrangements 
\' 

permit parties ta TOVALOP to limit their liability in aIl . ' 

. cases. TOVALOP covers a spill from a tanker 3 ballao~t and, 
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also unliRe C.L.C., covers the bareboat charterer by 

deeming him an owner. 
" , 

Overall, therefore, ~OVALOP when applicable is a better ' 

protection than is C.L.C. As profeSjOr Abecassis writes: 

"The attractiveness·to astate, particularly one 
with an exposed coast but a small flèet, of not 
becoming a party to C.L.C. (50 that TOVALOP will 
continue to coyer incidents off its shores) must 
be admi tted. This is regrettable, 'beoause i't, could 
mean that the global application of C.L.C. will be 
delayed. The irony would be that the delay would 
be caused by the existence, not necessarily of a 
lack of environmental concern by s.tateEf, but of 
an indust~'-run alternative whiéh is better th an 
C. L. C. " 204' 

~lthough this is a valid statement -at the present time, 

it is probable that in ~he near future, TOVALOP which com-

fortably coexists with C.L.C. will be taken over by C .• L.C. 
205 

and cease to have a raison d'etre. 

6.2 CRIST.l\.L 

. 
-, 

The Contract Regarding an Interim Supplement t~.Tankef" 
• "r 

Liability for Oi1 Pollution is a voluntary agr~emen~ between 
" ',,--
variou,s oil companies and the Oi I--Companies Insti tu'te for 

<t' 

Marine Pollution Compensation Limited, which adminis~ers 

the organization,206 to provide compe~sation over and above 

that pr~vided for'by TOVALOP or Qnder law, as ~ell as to 
" . 

indemnify tanker owners and bareboat charterers for sorne of 

their 1iability for oil pollution damage. CRISTAL~ame into 

, -114-
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effect on April 1, 1971 as a predecesso~ to and-complement 

'of the Fund Convention. At that time oil companies re-
, 

ceiving over 70% of the world's crude and f~el oil were 

parties. New that igure has risen to 92%.2Qij 

CRISTAL will co ensate any person who suffers pollution 
1 

o dama~e or who takeSjPreventive measures: Clause IV(A) (1). 

In 1973 CRISTAL wasl amended to, include costs for threat 

removal measures: blause "IV(A) (2). It will be noted that 

c?mpensation is only available f~om CRI~TAL where it cannot 1 

be obtained fully elsewhere: TOVALOP, the Fund Convention, 
1 b 

In 1972 CRISTAL.was amended to include 'compensation to 
D 

a shipowner for a 'portion of his liability for pollution 
~ 1. • • 

damage and threat remova1 measures and for l~ab~l~ty under 
208 the C.L.C. andjTOVAL9,P: Clause IV(A) (3), (G). The P & l . 

-Clubs .thereupon obliged themsèlves to promote th~ undertaking 

of effective and i~diate measures by their members. This 

change wa;ô.-b;ÔUght .~ut 'to e'liminate the unsatisfactorY . 

si tuation of mo~ compènsatio~O b'eing available from CRISTAL 

When\o\~bwer é'lean-ùp eosts were ineurred by thè shi'powner, 
, "1 

sinee more damage compensated by CRISTAL was then eaused. - '-, 

The cost of a elean-up was borne by the, shipowner, thereby 
209 

reducing the liabi~ity of CRISTAL's fund. 

There are certain condi tiorus precedent to the'· appl~cation ' 
-' '[, 

/' II 
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of CRISTAL. The oil involved must be owned by a party to 
210 ~ 

CRISTAL: Clause Iv (B) (1). However, the definition of 

ownership has beenconsfderably extended by including 

parties who have transferred tit1e to a nbn-party or who 

are carrying the cargo of a non-party provided that_~e 
e, 

p~rty 50 elects prior to the incident Clauses V/ (ii) , 

(iii). CRISTAL a1so applies even though ti tle has not 

yet pa5sed to a party, wheré there was a contract for such 

a transfer: Clause V (iv) •• The tanker must be .owned or 

bareboat chartere~ to TOVALOP: Clause IV (B) (2). The 

tanker must be carrying oil in bulk as t:!~o though it need 

not be that oil that is spi lIed: Clauses l (A) and (F). 
, 

The ta{1ker must be sea-golncp but not necessarily on a sea 

at the time of an incident (the Great Lakes would be.sufficient): 

Clause l (A) • 
Q 

As TOVALOP and CRISTAL go hand-in-hand the definitions 
-

of "pollution damage h 
1 ".p;eve.p.tive measures" and "threat 

t 

removal" are indentica1 as set forth above. 

Clause IV (E) provides that ."tihe Institute- shall .com-
-.:;-:s... , 

pensate a victim of pOllutiah damage only "to the extent 
i 

thae such Person has __ been unable, after having taken aIl 
.~. /J 

reasonable steps to pursue;the remedies available ta him, 

ta obtain full comp~nsati'()n : •• Il • 

, 
The same rule applies to 

preventive niea.sures and to threat removal mêasures: Clauses 
\ 

IV (E) and (F)." 
/ 
1 
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The ~ will partially indemnity the tanke'r­

owner or bareboat charterer as mentioned above. However, 

indemni ty will only be pro~ided where 'liabili ty exceeds 

U.S. $120 per ton 'tif the limitation tonnage of the tanker 

or u. S. $10 million, whichever is 1ess, but does.1not ·ex~eed. 
-. 

u. S. $160 per ton of the li mi tation tonn~ge of the tanker 

ot u. S. $16.8 

is not gui 1 ty 

unworthiness, 

million, Whichev~~s less. t Where the owner 

of causative Wil~l RÙsconduct or privy to 

CRISTAL will compensate for liability exceeding , 

this maximum limit: Clausè IV (H). ' The ultimate ceiling, 

availaole per i~ciâ.ent from aIl sources, is set at U. s. 

$72 million if the Institute considers it advisable: 

Clause IV (I). 

CRISTAL will not indernnify tian owner W'hose r.ecklessness 

or wi1lfu1 misconduct caused the Incident fi: Clause IV 

(G) (b). It is unfortunate that the term flrecklessness tl was 

used: it l.S unJcnown ~n marltime law OI t:>otn clvil and commçm law 

and co_untrl.es, thus, it l.S ,al.I:I:lcult tO see exactly how it will 

be l.nterpretea. 

The exceptions to liability under TOVALOP are likewise' 

applicable to compensation under CRISTAL: Clause 'IV (C). 
01 

CRISTAL does not' apply where. the Fund Convention is 
, ~ 

applicable {ju~as TOVALOP does not apply where C.L.C is 

applicable) • 
\ 

a s.itmilar winding .. up. mechanism 
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as TOVALOP: Clause III. ' 

Compensation is paid for by parties contributing 

te a Il fund ll 
: Clause VII. Originally the fund was s~t" 

up by an initial calI on aIl parties: Clause ,VII (B) • 
. 

When depleted, periodic calls are made to parties: 

Clause VII (C). Contribution is based on the qua!l~i ties 

of' crude and fuel oil carried by sea that are received 

by the parties ("Crude/Fuel Oil Receipts ll
): Article VII (C). 

The crude oil and fueL.~~ receipts used are those 

_from the calendar year preceding that ~or which 't};:le con­

tribution ~s required: Clauses VII (B) anq (C) " Upon the 

winding-~p of the Insti tu te left-over funds shall be dis-" 

tributed te 'parties: Clause VII (D)~ 

, .. ~ When CRISTAL was ini tiated, ïn 19:] lit was seen as a 
S· 

temporary stop-gap measurè, ta be gradually wound down upon 
, 

the coming into forqe of the Fund Convention. P In actual fact, 

CRISTAL is still playing an important role. There are still 

several states not yet parties to' the Convention. Although 

the Fund will apply to incidents caused b~ acts of God and 

intentional =PCts or omissions of third parties such as - . • Of!' -

.téfrorism, to ,which CRISTAL does not,~it does rot unlike 

Fund, 'compensate pure threat situations .:. an~irnpertant ... 
advantage. Furbher, without bureaucracy or litigation CRISTAL 

'provides for prompt r~sul ts . IJowever, the Asse~ly of the Fund 
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has taken a big step forward by raising' its limi t to approximately 
212 (A) 

Q,8, $54 million effective on April .20 , 1979' (prevïously the limi t 

as CRISTAL's U.~ .. $36 million). This 5 tep, was no doubt 
,-

taken on the realization that a very serious incident ,cO~ld 
<\ 

exceed that previous limi t. This change represents an im-
s 

portant advantage over CRISTAL. It is to be hoped ,that 
, . 

CRISTAL will follow i ts example .2~2 (B) 

By i tself 1 TOVALOP was an inadequate remedy. However 1 • 
), 

the coming into force of CRISTAL much improvéd ~he' situation: 

the limitation on compensation ,was raised to $30 million per 

incï4ent pollution damage and pri va,te' claims were covered 

a,;; weIL as governmeni;.a~ .cleanup expenses. It is only ~~ > 

fortunate that the scope of coverage is limited to "direct" 

provable damage (excluding "ecological" 'damage) ana many 

of the exceptions ~~ th.e C .. L.C. have been retained. 
\ 

TOVALOP ana CRISTAL have been two most important de-

veldpments in the prevention of marine oiL pollution. They 

were speedier and have covered a broade~, sphere than their 

legal counterparts the C.L.C. and the Fund Convention. Until 
-) 

-
those attain a virtual monopoly, TOVALOP and CRISTAL will 

still have important roles to play. Eventually, however, 

they will cease to perforn their functions. 
Q • , 

The recent Affioco Cadiz disaster is ,a (good example te 

demonstrate the petential applic!lbi.lity,of TOVALOP and 

l' - 119 ) 
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and CRISTAL. Firstl~, Frahce being-a. member of the 

C.L.C., cannot claim\from TOVALOP as the two are·mutually 
\ . 

exclusive. Secondly, France can only claim under CRISTAL 

insofar as it has not been fully compensated to a limit 

of $36 million - under other law, the C.L.C. or the Fund 

. Convention. Thua, it 'is most unlikely that.CR~STAL will 

ever be called upon to compensate France: as it now stands 

France is suing in the ,United States for over $300 million. 

Even if she does not s~cceed here or recovers less than 
~ 

$36 million, she must still claim under the C.L.C. and 

the Fund Convention Defore proceeding to CRISTAL. The 

owner of the Amopo Cadiz can claim indemnïty under CRISTAI; 

unless it is shown that his recklessnes or willful mis-

~ ·conduct caused the incident. 
,.. . 

. " 
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7. STATE LIABILITY AND THE 3RD UNITED NATIONS 
CONFERENCE ON THE LAW OF THE SEA " 

The subjeet ofstate liability for oil pollution damages 

has been deait with only indirectly in the·C.L.C. This 

topie, however, desèrves sorne consideration for several' . ' 
.easons: firstly, sorne of the doctrinal wri~ers2I3 (aithough 

\ 
\ 

a clear minority) seem to support a theory 'o~ strict lia-
, 
1 

bi li ty of s ta tes for envi ronmen ta 1 Ipamages, which, if 

brought to its 10gical conclusion ~ght mean that the state 

of registry' of the shipowner be .held\ uitimately responsible 
\ . 

i~ ,~\ ~ 
for thr::POll tion damages caused by ï,ts nationals i 

. second y, the 3rd United Nations COI1:~~rence on the Law of 

Sea is in the proeess of Il codifying" after years of debate 

~ princip1e _ concerning state 1iàbili ty and responsibili ty 

in the context of "protection and preservation of the marine 

environment". It is felt that, because of its future im­

plications and ".developments the an~lysis of this principle 

is warranted in the context of this researcp. 

7.1 The probl~m of State Lidbility ... 

The C. L. C. excl possibi lCty of making the" Sta te , 

direct1y responsibl for oi1 pollution damages. The Convention 

does not apply "to w rShips or other ships owned or opérated 

"0 
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by a State and used, for the time being 1 only on Government 

non-commercial service. ;,214: As to th~ d~rnage caused by state 

commercial ships, the con~ention'permits the subjection of 
1 

each ~tate to suit for snch damage, but this provision is 

evidently of no great importance since, in aIl cases, when 

a ship owned by a stat.e is b,perated by an independent state 
\ 

comp,any, the company for the ~urposes o·f the Convention 

sha11 mean Il the ,owner 'of a shipll. 215 ~~~~ 

7.1.1. The Principle 

The general princip1e concerning responsibilit9" ih 
.' 

international law can be Ï?"road1y stated by saying bhat 
-, 

,every subject of internatiCj>nal 1aw is responsible for an 

~nternationally wrC(J\gful act, and' that "it is a principle of' 

international law, and even a general' conception, of law, 

that Any breach of an engagement involves an obligation 

, "II '216 'b'l" h ' to make reparat~on • Responsl. l. l. ty, l.S t e necessary 

c~rollary of a right. AlI rights of an international 

,. , " 217 
character l.nvolve l.nternational responsl.bl.ll.ty. 

ù 

It is weIl settled that a subject of international law 

can become -responsible by ,either conunitti~g or omitting an 

action. Responsibility can be diredtly that of a state or 
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an international organization (e.g. whèn one'of their Qrgans 
hl" 

acts) aqd the in jury can be,suffere~ dir~ctly (e.g. when 

~re~ty obligation from one state to anèther i5 violated). 

Both may aIs? be vicarious (e.g. when a national acts for 

whbm the state is responsible, or when a national i8 injured 

:R'IS abroad) • 

However, apart from these last mentioned exceptions, the 

general view is that "the state •.• is ••. not responsible for 

acts of individuals, excep~ when it has failed in its duties 

0; preventio:-and ~uniShmeht of lfe:traint and redress". 219 

,This classical theory has Ibeen recently reiterated by Professor 

St>rensen who said that in !the modern view the asis of State 
1 

responsibili ty for acts o,f pri vate indi viduals i5 not com-

plici ty wi th the perpetréitor ,but solely failure of the State-

to perform its international dut Y of preventing the unlawful 

a~t, or, failing that, to arrest the offender and bring him 

to justice. The author asserts furtherm(!)re that': 
, 0 

"There i5 no reason to speak of state· complicity 
or of 1 vicarious', ,or 1 indirect 1 responsibili ty 
5ince the state is internationally responsible 
not for the acts of any private individual, but 
for i ts own omiss ion, for the lack of ,'due 
diligence' of its organs. The delinquency 
of private individuals is no longer taken as a 
basis of/state responsibility but as rnerely the 
occasion for cal~~Bg intO operation certain duties 
for the state. Il , ' 

A similar view is expressed by ~go: 

"Le fait ill~.cite est l'omission de i'organe, non 
l'action du particulier, et toute opinion differente 
resulte de la confusion entre ce qui.n 1 est et'ne 
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peut etre q~'une lesion materielle d'un lntere~ 
etranger, lesion qui peut etre accomplie par le 
particulier, et la lesion, d'un drôLt subjectif 
international etranger, le droit a exiger de l'Etat 
national du particulier une activite preventive et 
repressive pour la protection de certains interets, 
lesion qui exige une conduite d'omission des organes 
de l'Etat." 221 

'l'he fait illicite of the State, in the context ,of marine 

pollution, would, therefore, consis~ in ,the f~ilure by the 

State to s'upervise "individual activities" to make certain 

that these lJactivities" do not cause marine ,pollution. 

We may say that "sans condui te illicite d'un organe 
- .. ;>t: 

~de l'Etat, pas 'd'imputation'a l'Etat, pas de faite i licite 

international, et pas de responsabi li t~" " 

7.1.2. 'l'he Exception 

Some of the authorities 222 support the theory ,that 

'liability of the State May arise under certain circumsta ces 

as :t:h~ consequence of actions or omissions, imputab;te, " 

to subordinate agents of the State or private individuals, 

either its own subjects ~~ foreigners. Among the ~eve~al 

circumstances which may engender vicarious responsibili ty 

ig'that incuFred when "an injurrous act is conunitted which 
J 

, 1 

causes act11 damage, not necessarily material however, to 

another Stare o~ to the persons or property of ci tizens of 

another stalte". 223 The \imi ts . o~ this exception, for ~e 

purposes of this chapter, are tremendous. In fact, according 

ta Professor Eagleton and aImes"\; all the doctrine, the theory 
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of vicarious liabili ty must be considered· together wi th "the 

theory of territorial control upori which the responsibility, 

of the S1;ate -is fou~ded" .224.rhe author points out that: 
. i 

"the State c~nnot be regarded as an absolute 
guarantor" of the proper conduct of aIl pers ons 
within the , bounds. Before its responsibility 
may be, e~gaged, it is necessary to show an' , 
illegality' of its own; and this involves simply 
the question of what duties are laid upon the 
state with regard to individuals within its 
boundaries by POêitive international law. JI 225 

• 
7.1.3. International State Liability 

It is certainly accurate to state that the question of 

civil liability for pollution and compensa:tion, to victims 

is, one of internai law and is settled through procedure 

before national courts. The State whose national he is or 

th~ flag state of the vessel is not liable to pay co~pensation 

under general international lawf 26As a general rule it is 

left for the victim to pursue his claim for damage by-the 

means of an ordinary civil suit before the tribunals 9f sorne 

oountry or other, against the private tortfeasor as such. 

Professor Ballenegger summarizes very weIl the state 

of the facts when he says that: 

"Tout d'abord, les Etats se refusent il endosser une 
responsàbilité objective, alor~ que bon 'nombre d'entre 
eux 1 'on't introduite par des dispositions de droit 
interne d~ns les rapports entre leurs ressortissants. 
Rien ne laisse pr€sager que les Etats acceptent a 
leur tour cette char~~ans_ un proche'avenir, sauf -

, 1 -, ,_ 
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lorsque, dans certains secteurs, leur activité peut 
@tre assimilée à celle des entreprises privées; m~is 
alors ils ne r~l~v~nt plus du droit international 
public. Une responsabilité pour acte illicite seule­
ment n'offre aucune action aux victimes lorsque 
~'incident dommageable est dû à'un €lément extérieur, 
un risque dont la survenance n'est pas imputable à 
l'Etat. "22:7 

7.1.4. A Theory of State Liability for Oil 
Pollution Damages 

In the Middle'A~es the State was·regarded as a . 

\ 

collectiv~ty whose members were indiviqually or collectively 

"responsible for an act of' any one member. 

This concept of II collective responsibility" or "group 

solidarity" w~~ snch that "the bond of nationality alone 

.was sufficient to impute to the State responsibility for 

the act of an individual member, ~wherever cornrni tted ll
• 228 

This theory l~sted until Grotius influenced partly by Roman 
t 

and partly by natural law 329criti'callY rejected it in his 

famous book "De Jure Belli et Pacis". 230 He examined the 

reasons why astate may become responsible for the acts of 
'~~ 

private individuals and arrived at the conclusion that: 

'liA state may only beco~ responsible by complicity 
'. in the crime of the indlvidual, through patientia 

or through receptus. The state which becomes aware 
that an individual intends to commit a crime against 
another state or one of i\s nationals, and does not 
prevent'it (patientia), or the state which extends 

. protection to the offender,;'by refusing to extradite 
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or punish him (receptus), becomes àn accomplice in 
his crime, establishes a link of solidarity, a tacit 
approval of the act: from such relat:S03fhip, the 
responsibili ty of the state is born." 

,; \ 

v 
It has been se,en that even only from a conceptual 

• 

viewpoint, one of the major problerns to overcome when trying 

ta establish state liability is that of territorial control. 

It is evident that when ships sailin9 on far seas are in­

volved., the problem seems almost insurmountable. Professor 

Sdrensen232 says, in fact, that the responsibil:tty for acts 

of private individuals applies to acts against other states 
, t 

~, performed in terri tory over which astate exercises juris­

, diction or control, and extends "to the conduct of any in-

dividuÇll in the territory, whatever his nationality or 

reasons for- his presence. The dut Y of 'due dilige!}ce' 

in preventing 1 • investiga ting and/or punishing such acts is 

the counterpart of the exclusive exercise by each state, the 

police and judicial function in its own territory. 

The foundation of this responsibli ty lies, therefore 1 

in the exclusive control which astate exerts over i ts 

territory. It has been suggested that one way to avoid this pro- '\.. 

blem would be to resort to the old concept ~f a ship as a "floating 
~ 

island". Unsfltisfactory as this may be, it would at least provide 
, 

a "legal fiction" not totally depl'DVed Of a logical function. 

An even more unorthodox view gained sorne momentum in 
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the early 70's Lé .. that the State of registryof the ship 

causing pollution damage should be a party in the liabili ty 

al~ocating process on the basis of the Ifindirect benefit" it: 
, 

. (or its né\.tionals) recei ves by the ac,ti vi ty of i 1;:s tankers. The 

weoakness of this theory ( not only from a 'legal point of view but 

also from a practical point of view, is evident: the ship 

may be owned, say 1 by a Liberian company 1 bareboat chartered 

to a Bermudan company, managed by an English company, , 

time chartered ta a Greek company and ~oyage énartered 

. ... 
to an Amerlcan company. 1 Her cargo may have been sold 

.. " 

during the voyage by the American company to a Japanese 

one. The officers may be ~nglisJ1 and the crew, Indian. 

-The international nature of the shipping business is such 

that to hold "responsible" the stlite of registry of the 

1 ship on the base of a vague - 'to say the least - "indirect 

benefit" the state supposedly receives through the activity 

of tankers sai ling under i'ts flag, 6eems ta be wi thout 

a solid legat and economic~l foundation. 

The latest development on state responsibili ty for 

oil pollution damages may be found in the report of e 

International Law Conunission (ILC) on the work of . J/32nd 

session: 233 1 _ 
<:.11 \ 

The Internfl,tional Law Commission -in i ts draft areicles 

on state responsibility discusses the qUe:tion Ff state 

res,ponsibilitl for internationai'ly wrengfq.~-- aet,., Acèerding 
) 

te Article 3 there is an _ internationally wrongful act of a 
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State when: (a) conduct consisting Qf an action or omission 

is attributable to the State under international law and 

_~b~ ~at cC?nduct consti tutes a breach of an international 

obl\igation ol the State. It could. be held tha.:t a breach of 

the State' 5 dut Y of prevention and, control wijh r~gard to oil , 

carrying-vessels is an/omdssion 0; àn i~ternational obligatiori~234 

It could therefore be held responsible for any oil pollution 

damages which are a direct result of this breach. However, 

accordin'g to article Il the State is not responsible for 

o 

Th~ I~ 'Ifllso disQJcus ed the question of "international 

l 'ab' l' f:t,'l *f'" ,. . '. . " f ~ 1 ~ ~. or 1nJur~ous consequences ar1s1ng out 0 acts no~ 

prohibited by internatio~al law". The Conmission felt that 

~t ~as premature to ad pt any articles bêfore a further 
4 , 

general'discussion of,~he natur9 and scope of the commission's 
/ 

task 'Witli regard to this topiqi Two different (and to 'a 
// --, 

certain extent ,difficult to Ireconcile) views emerge, however ~ 
, \ ' 

from what should be consider\m a ~reliminary discussion:- it· 
'. > 0" r 

was noted that'there were activities involving a great risk 

of accidents !(or a normal risk of large scale accidents) such 
, ' 

as the t~ansport of petroleum by super-tanke~s. It was observed 

that States had conciuded agreements to deal wi th such ;! 
, 

eventualities and would no doubt conclude further agreement 
o 

~<"J 

aS,required. 1 , ' 

• 

, ! '1\:' 

1 
, 1 

!, 

1 
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Another view emerged to the effect tnat. nships carryi~g 

oil and other pollutants'" because of the" ultra-hazardou~ 
. . ~ 

nature of "the activity entailed State liaQi1ity for in-

jurious consequences arising,outoof acts not prohibited by 

internatio~al law: "the liability (is) abso1ute or strict 

and (is) without the- need to prove'fau~t. 
1 

~t will be most interesting to see whether this advanced 

view will find its way into the draft articles. 
, .. 

7.1.5 Conèlusion 

The formula }'6tate responsibi li ty for acts of pri vâte 

individual.s" is a misleading and confusing one vlith 

regard ta the' concept of fault: The pro~lem ls whether 

the State should be h~d vicariously responsible 
• 

for pollution damages infl~éted ta other S~ates 

(or their nationals) by its nationals - i.e. whether the 

State is"really responsible for "acts 1 private individuals" 

or whether, on the-contrary, the State~hould be held 

accountable exclusively for it~ own conduct - Le. a violation .<. 

of its d~ty of prevention and/or repression. In this second 
~-

instanëe the State is clearly not responsible for 11 acts of 
c 

private individua1s". 
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The first theory has been supported in recent times by 
"\ . 

a few ~uthors236who saw in a much 9uotedlpassage of the 

Smelter case (" •••• Canada is respensible ~n international 

law for the cenduct of the Smelter") a confirmation 

of their theory i.e. that astate may be responsible without 

proof of non-fulfilment of its dut y of prevention~37This 
( 

conclusion does not seern te be j'ustified by· the 

Smelter decision because Canada had aCknewledged before the 

arbitral award its responsibility for nen-fulfilment of 

its dut Y of prevention. 
1 

At the present time it might still be maintained that, "all 

the autherities on international law are a unit as regards the' 

"principle that ,an injury dene by one of the subjects of a . 

l, ! 
1 

1 
,1 

1 
. ! 

nation is not te be'considered as done by the nation itself."
23

9... r 

.~ . 
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7.2 The 3rd United Nations Conference on the Law 
of the Sea 

As can be seen from the reading of a recent draft240 , 

the 3rd United Nations Conference on the :Law of the Sea (LOS III) 

an umbrella treaty. It 'establishes a framework of general 
, ' 

obligations for futu~e lnternationa~ negotiations. It sets 

forth general procedural rules on who has jurisdiction to 

do what; where and how. Specifie, detailed regulations in 

specialized areas are left for other treaties.. More important, 

the LOS conference is not an environmental forum. Its pur~ 

pose is to resolve conflicting interests rélated to -navigation 

and resource uses of the ocean. Economie, military and pol-

itical factors are-given top priority, environmerttal qu~stions, 

unfortunately, rnay get lost in the shuffle. 

o , , , 

7.2.1. GeneralOb\igations 

In ·Part XII,~rotection and Preservation of the Marine 
,. 

Envir~nment", states have a general obiigation "to protect 

and preserve the marine environment": Article 192.' " Further, 

ptates shall "take all necessary measures •.• to prevent, 

reduce and 'control pollution of the marine environment from 

any source ••• "; Article 194. Thèse general principles are 

a necessary foundation for a trë~ty of this natuFe but in 
• 1 

fact have 11ttle practical effect, especially in light of 

" 
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Article 193 proclaiming the states "sove,reign right ta 

exploit their natura1 resources". 

To foster a spirit of teamWork, Section 2 provides for 

cooperation on a global or reg!onal basis, Section 3 
\ 

" , 
for scientific and technica1 assistance to developing states . 

.f 
Again, fine senti.m~nts of goodwi1J. but virt,ua1ly ineffectual. 

. \ 

7_02 __ 02_0_ Respo~~~ty and Liability 1 

The work that ,was done in this area produced more 

interesting results.\ Article 195 codified the dut y in the 

Trai1 Smel te'!' case "lhot to transfer; direct1y or indirectly, . , 
1 

damage or hazards from one a~ea to another or transform one , 

type of pollution irito another". Of necessity the concept 
\ , 
;l 1'" -: 

·was extended to pre~ent pollution spreading ,qot on1y' to 

l" other national terri tories but to the oceaa - the common~ 

territory - as weIl. State responsibility for damage to the 

ocean commons i8 important in giving an impet?s ta other 

general obligations and to estab1ishing a basis for assignment ' 

of 1iabi1ity in case of damage. 

The Sub-Committee I~I On the Seabed and Co~ttee III 

of the Conference, extensively analysed the problem of 

liabili ty for damage caused ;to the marine environment.' The 

result is the production of draft ~rticles expressing 

princip les of liability that depait considerably from those 
" ID 1 Î 
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-on ·~:~e existing international agrE\ements are based. 

The draft ~tic_Ies of Australia envisage that Il if acti vi ties 

under th~ _jU~diction or control of one state cause damage 

to ~reas under t jurisdiction of another State ..• the first 
. ' 

State and shall pay 

internationally liable to the seéônd , 

c ' pen~ation 'acCirdinglyll ~4.1 Norway.: ~ 
mentioned State (is 

working paper contains ~e same princip le but adds that "th~ 

first-mentioned state shal , i~_accordanc~ with the princi/les 

\. of internation l, ,J.aw, be int nationally liable." 242 ' / 
, ' 

The most remarkable feature of both drafts is the if'tro­

duction of the concep.t of stêJte ~bili ty. This repre~ents 
a reversaI of trend in intlma~iona~~reements Wher~/general 
ru1es concerning 1iabilyty for pol1utio damage were' not 

1 

applied to the state, by accepting t.he inun~i;ty of /warships and 

other state owned .s~ips on non-~o~ercial,'se~iCr/ Here, 
~.~/' 

both drafts dea1 'with "international responsibiity of tJ1ë 

State", and the draft of Norway also deals wi th /"\~espol'lsibili ty" 
l ' 

in accordance wi.4 the principles of ·i.nternati~hal\ law.-:' 

As has been see~ above, this means that ri~POQSibilit~ 
may be incurred only for activities carried opt by the state 

itself, its bodies and officiaIs. As far as/private persons 
1 

are concerned, the two working' papers simply refer to the 

more traditional view that the state shall~e internationally 

1iable for damage caused·by the activities of ~ts~~ationals 
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only when there is an omission of the state contradicting 
." 

its responsibiiity to protect the marine environment 

from pollution. 

The Canadian draft articles 243 of ~973 indisputably­

represented the most advanced and comprehensive attempt to 

make the State liable for damage caused "in the areas or 

the areas under ~urisdiction of ~ny State including the 

environment of that State Il. In principle, the Sta te is 

responsible only when such damage rnay be "attributed" 

directly to 'the State. In other cases, when nationals of 
. 

the States cause' damage, the State must "provide recourse 

wi th a view to ensurin~ equi table compensation for the viç:tiIll 

of maris;te pollution". 

The real novelty in the Canadian position lies in the 

fact that the State of the victirn, when local remedies do 

not satisfy his 1egi tirnate clairn, has a, "right of action" 

directly against the state which has jurisdiction over the 

persons respons~ble 'for the damage. General çivil liability 

f- of "pz:ivate' persons" for pollution damage under certain con­

ditions can develop into that of the State exercising jurisdiction 

over these persons, and civil law relations respecting such 

damages can be substituted for those of international law. 

The Draft provides'for a settlement of the clairn if 
II, 

agreement is unachievable, by supmitting the dispute to 
. , 
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arbitration or to a 

fixed by the parties 

court in a~d6fJtnce with a procedure 

themsel~s or by a third party 

designated by thern. Jus,tice , '"'~ 
The International C 

<' i; 
might be an ideal forum to adjudicate a dispute pro ted 

. . 1 1 1 244 on an 1nternat10na eve. 

It i9 clear that the Canadian draft ,articles established' 

a principle that differs considerab,ly both from other draft's 

anÇi from the "principles of international law". 

The Ca~dian.proposal, although not accepted by the 
, , 

committee was not entirely fo~gotten. In ~97B an informaI 

proposal was drawn up by Arab countries with the sarne 
( 245. concept!3. It 1S indeed regrettable that the Canai::lian' 

approach has not been followed by, the international community. 

Article 235 i5 a disappointing.r~s~lt: 

.. 

~ 

1. states. are responsible for the fulf,tlmeni;. f 

2. 

3 ... 

their international obligations concernin the 
protection and preservation of the marin ".-/environ­
ment. They!shall be liable in accordan e with 
international law. ' . 

States shall ensure ~at 'recourse is vailable 
in accordance with tkeir ,legal syste ~ 
prompt'and adequate compensation 9~o~her relief' 

\ in re,sgect of damage cause4;~-pôl tion of the 
maririe environment by natural or j ridical pers ons 
under their jurisdictiori. 

With tbe objective of as~urin9 p ompj and ade~uate 
compensation in respect of all amage caused by 
pollution of the marine environ ent, States shall 
co-operate in the implernentatro of existing 
international law and the fur er development 
of international~law rela.ting 0 respons~bility 

'r ' ........... ' 
"'~ " ~ - -JJ)~ ... /' 
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and liability for the assessment of~and com· 
pensation for damage and the settlement of 
related disputes, as weIl as, wherè appropriate, 
development of criteria and procedures for 
payment of adèquate compensation such as com­
pulsory ansurance or compensation funds. 

It is clear that even if this confirms a positive trend in 
; 

internat~onal law and international co-operation for the 
. . 

fight against poll~tion this article in itself i5 far from 
~ 

representing a turning point in the theory of state liabili ty. 

In this context, Article 235 simply repeats the 'admonition /1 

of Article 194 that states are responsible for preventing / 
/ 

1 

damage fr~m activities under their jurisdiction or control )!~ 
1 

/ 
areas (including the marine environment) under the jurisfiction 

, '/ 

of other states, adding that, in accordance with principles 

of international law, states are liable to other states for
l 

such damage. The "activities" of concern may thus originate 
• 

on land or anywhere at sea, including fl~g ~hips. and sea bed 

installation~, and the sta~ is responsib~e wh~ther the e~ter­

prise is public or priv.ate. It ïs otherwise 1eft to international 
~ 

\ 

law to specify the nature and extent of 1iability. 

Further provisions on liability to areas under national 

jurisdiction from ship-b?sed pollution may be found in Part II. 

As part of 'the quid pro quo Iloted above, if a ship in innocent 

passage does not comply with the laws and regulations- on 

nétvigation, it is liable tor any damage to the coastal state, , 

including its 'evironment. Any noncomp1iance from a warship in 
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innoc~nt passage, inclUdin"\ straits, with any laws and 

regulations of tije coastal ~tate, Text articles, or inter-
~ - \ , , 

nâ;ion~ ~~~_~~~sing any ~e ~o the coastal state and its 

en,ironment p~ts intern~t~onal responsibility on the flag 

st~te, (~rticle ,31 of Part II).' This otherwise remarkable de-

vellopment must be qualified, however, El the doctrine of 
<y '{ 

50 ereign Immuni.ty, Whi,C:h exempts mili' a~ps from falling 

un~er, the jurisdictibn of forergn stat s~46 Article 236 

stftes that "the 'p~ç>vision 1=!üs Convention regarding the 

protection and preservation of' the marine 'environment do not 

ap~;;''''w any warship, ( ---) used ( ---) onl-y on gov:rnment 

ercia~service. However, each 5tate shall,ensure 

(---) at such ves~~i (---) act in a ~anner consistent so 

. far as is reasonable and practicable, with the Convention", 

It i~ clear that this artic1e'is as meaningful as a 

flag state wishes to make it, sinee the unilateral decision 

of the state guides the extent to which its navaldship will 

follow ., appropriate" pollution rules, From an environmental 

stand point, s~ch exemption is un justifiable. 

coas,t~l states are not entirely pelpless 1 l;loweve'r. 

Trahitio~al' doctrine is express~d in Article 30, ~herebY a 

coajtal state rnay request a warship.not in comP:i~nce with 

its laws and in disregard of requests for compliance to 

leave its territorial sea by a safe and expeditious routé. 
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Beyond this, warships out· ta be brought under the require­

ment of full compliance with pollution s~andards, just 

like any other s~ip, but 'in deference to reality, their 

exemption from foreign enforcement action may cOntinue, The 

provision on non-warships is unnecessarily Limited to violations of 

navigation rules n~r is it clear whether the laws comp~ehended 

may be national and/or interna1tional - the broader formulation 

used for warships should be followed here as weIl. For its 

part, if in applying its laws, a coastal state acts contrary 

to provisions of the Text and' loss or damage results 

to a ship in innocent passage, that state must compensate , 

the ship owner5. A significant development i5 found in Part 

III of the Convention dealing wi th "s trai ts used for inter-, ; ;-

national navigation". Ships in transit must comply with 

generally accepted international regulations, procedures and 

practices for the prevention, reduction and, contrbl of pol­

lution from ships. Furthermore, the flag state of a ship 

entitled to sovereign immunity which acts in a manner con-

trary to the laws and regulations relating to transit passage , , 

through straits (or other:provisions of 'Part III) shall bear 
/ 

-. 1\ 

international responsibility nor any less on damage which 

, 'res..ults to states bordering straits. "!z.iability for damage 

from ships transiting the economic zone to coastal state 
. 

interests in the Zone, territorial sea, or coastline would 
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be covered by the gen~ral pr~nèiple of Article 235. 

For areas beyond national~jurisdiction, Article 235, 

drawing on Principle 22 of the Stockhold Declaration, holds 

" sta~es responsible< for activities under their jurisdiction 

or control that cause damage to the marine environment of such 
\ 

areas, but nothing further i6 s,ai4- about state liabi lit Y for 

such damage. Instead, states are mandated to coopera te, when 

necessary, in developing criteria and proce~q~es for protecting 

the marine environrnent, including determination of liability, 
- --- - -- - - -- - - r -
assessment of damage, payment of \ompensation, an,d settlement 

of related disputes. 'However, sta\es and international 
1 • , 

organizations are both responsible and liable for damage 

caused by activities in the sea bed are a whic~ they undertake 

or authorized, although a defense in any proceeding may be 

based on a claim that damage is the re~ult of an act or omission 

of, as th~ case may be, the Authority or a contractor. 

There is no restriction on the location of such damage 

by activities originating 'in the sea bed area. 
- ( ---- - - - '-------_.- - --

Except for the sea bed rules, the provisions on liability 

in Part XII aDe essentially holding actions, marking 

no advances in this subject. It it important that states 

be held responsible for damage bhey"or entiti~s registered 

in the~.cause to the high seas, but the nature of liability 

entailed is left under a vague injunction for states to wo.k 
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out,whenever they see fit. While the Text cannat carry de­

tailed rules on this complicated subject, any more than on 

pollution control regulations, it c9uld list geperal principles 

for states to spell in ensuing negotiations. 
" '-, 

....... ~, ' 

Such principles could include the following: most 

, basically, the absalute liability of states, together with 

the owners or operators of enterprises and ships registered 

with thern, for damage,caused anywhere in the ocean from 

hazardaus activities originating anywhere on land or sea, 

s uch liabi li ty to comprehend n'ot only damage cos ts, but 

costs of pOllution removal- and of restoration of the viability 

of the irnpacted environmenti the absence of a monetary 

ceil'ing on potential compensation, or if necessary, de ter"" 

<mination of a oeiling on the basis of maximum feasible damage 

from the activities covered; the obligation of states to en-

sure access to their courts by_claimantsi the right of initiation 
1 

of o~ intervention in proceedings before a court by other 

states 1 competent international organiza tians 1 and pri va te 

groups, even if not directly injured by the damage at hand 

" and even if no damage to state territary has occurred, acting 

ïn the name of thè- '~internatianal cornmuni ty; the right of 

states to im~ose higher than international standards or 

supplementary rules for liabilityregarding mari~e environments 
, 

under their jurisdi~i9~1 and flag ships and installations 
"''''. >i 
..;,r~ 

registered with them; and ~he establishment of international 
" 

compensation fund (,s)';as already contemplated for oil pollution 
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da~ge, particularly regarding harm which cannot b traced 
j 

to individual sources or which is borne ay the internatio~al 

community as a whole, such funds to be based on allocations 

f:rom users and e~ploi ters of ocean space and resources.1 
• ._- _ .. ~- •. ' •.. "" >. 

'..r .... , 
l, . Because of the nature of LOS i. e. an umbrella. 
• ~aC6 

tr~aty thaF establishes a framework of ge~eral obligations 
, 

,and sets for th general procedural rules oh who 

diction t~ do what, where and how, i.t, is difficul to asses 
. \ 

at this time the direct impact tha~ it will 
, ~..1 , 

C.L.C. and other pollutio~ conventions, wh~ h dea 

specifie problems p~oviding ~bligatory sol tions ~ 
. l 

At present ~ere seems little if any dirèct impac 

C. L. C. The LOS III only deal.s in a ve]:;Y -minçr wa 
l ". 1 

pollution. Thus, the impact is more indirect: th growing 
1 

sensitivity of the international community to mar ne polluul~-

(1 

\ 

o . 

\" 
\ 

. , , 

.., 
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8. CONCLUSION • 

The international community was spurred into action by 
.1 • 

the 'lgrrey CanyOn disaster of 1967. Emphasis 'was placed on. 

findinq solutions in the areas of liability and compensatiort. 
'ri 

'. J' 1. 

Altbough their efforts were long in coming into effeet 

~June 19, i915 for the C.L.C: and Oetober 16~ ~978'for the 

Fund Convention) the resu1ts have been largeiy meritorious. 

A uniform ~nternational legal 'regime was created. Immediately 

this provides for an Jimportant p~ocedural advantage: only 

one set of regulation5 must be fol1owed, aIl claims are . , 

settled in one Jurisdie~ion and, all-:§ontracting parties will 

he bound by that judgment. The result is easy aecess t?the 

shipowners on the high seas, who are made liable. A 

national scheme' 9Puld never have thrown p net 50 wide without 

co~ted proeedural problems. .. Thus, the very fact of an 

international agreement dealing compréhensively with the 

Tmportant questions of 1iability and compensation is an 

achievement in .itseif that warrants a widespread ratification 
\ ' t:::> \ 

of the C.L.C. and the Fund Convention • 
• f 

With ~egard to the substantive provisions of the con-
/" - "', -

ventions, the introduction of strict 1iability for the C.L.C. 

and the mo~e nearly absolute liability for the Fund Con- -

vention represents an important develQpment in international , 
, 

1aw. Ap4 1:the more 60 'sinee they' have not h@@n watered down 

by a profusion of exceptio~s. The same ~an l'be sa id about 

the compulso:t-Y insurance scheme. . ~ 

-1"3- 1 

! 
1 

\ 

f ~ 

1 1 
, l' 
l '. 
1 r-
I 

, ' 

1 

'-_.--~---~_ ~._.J' 



( 

J 

.~ 

1 
~ 

'. 

". 
\'J.'Ihe C.L.'C. provides supstantial benefits to governments. 

Most important is the S~Plificatiorî of 'juris~ictional an~ 
procedural matters as mentioned earlier. ,They are granted 

access ta the Fund Convention. Ships registered in states 

party to the C.L.C. 'may be. issued ~ith'certific~tes which 

must be recognized by the other contracting sta;tes" 

if the C.L.C. were more widely ratified / . shipowners 

would derive qrea~er benefits from it. It will be unlikely 

that a shipowner will have te establish more than one limi-
"'" 

tation fund in inciden!s where more than one state has been 

polluted (a problem which a~~;e in the Amoco Cadiz incident) • 

The C. L. C., as any srstem of law, would provide certainty 

for a shipowner as tç his rights and liabilities. This is 

in skarp contrast to unilater l national action. Ships 

must ~e free to calI at ports hroughout the world if 

international trade i5 to flou ish efficiently. It is 

impossible for a ship to efficiently and profitably 

if it has to comply with numerou ~different regulations as '\ 

" tO/design, equipment and operational procedures. A ship-

owner could never be certain whether he had complied with 

aIl the regulations and it i not unlikely that some would 
, 

be conflictinq. T~e cost of a t.,mpting ta ,do sa would be 

prohibit1ve. The problems of for shopping and double· 
• 

jeopardy woul.d·be minimized. At the I!'0men~, if 'the ,state 
J 

where the damage i8 suffered pre scribes a shipowners' limit 
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• 
of $10 million for a particular ship, and tHe state where 

the shipowner :Ls resident prescribes a limit of $16.8 -million, 

the motive for forum shopping by any plaintiff is obvious. 

" If the shipowner is sued in both states by different plain-

ti,ffs, his 1imit cbuld in fact become $26. ~J1~llion. States 

would be prevented from en~cting unreasonable and draconian 

measures unilaterally. 
, 

'The Funp provides for an inexhaustible fund. It 

guarantees compensation for an unlimited number of oil spills. ,. ~ 

Furthermore, cargo-owners are on1y required te contribute 

after the even t. This prevents millions of dellar,~. ~lying 
/ 

in a dorm~nt~und. Few schemes have this flexibility. It 

ia important, ,too, that the Fund ~ncreases its limit 

to 900 million francs. It is necessary for the Fund to be 

able to cover ~uch large spil1s as the Amoco Cadiz even 
, 

though in fact the,majority of c1aims come/from numerous small 

spi Ils from smal1 ships. 

The -F~nd Convention is made the more effectiv.e with its 
, , 

provisions regarding non-contracting parties.\ 'Those states 

must have insurance; the "conditions" are to a ly to a 

sh,ipowner seeking indeminification whether or n f1ag 

state is a party to the convention which is the of the 

condition; states party to the convention May 'ben fit from - ~ , 

) ! 1 
i t whether or not the fiag state of the polluting: ship is 

a party. 

, 
! 
1 : 

-. 

l ' 

, 
J , 
1 

; 

i 

i ,. 
J 

-145-

--==~=o -~.,J ," .-....:. ·~J;1~~1'''''",,_~ _______ ~''''''-''''--_A .... ___ ~ ....... ~ ........ ~ __ ,,~ .. ~_."" __ ,,.. .,.. '" _r ..... "'I ....... -~'~ ""~ _" 
,~-................ _~----.. .~.,.-~-, .. ~>- ~ .... ....... __ ......... _ ~ ~ " __ ..... ' ... ___ ~ _~ __ ~ ........ ~_ ....... _ L _ ~ 

'. - -. . -. 



( 

;"" 
~"'~'~ .. , .. 

......... 

" , 

, , 

a 

However , there are also major weak~ess~s in both con­

ventions. the basic premise on which schernes of protection 

for the marine environment have been built has not been 

changed: it is still freedom of the seaSi states are not 
'" 

liab1e for the actions of their nationals. Just one year ., ' 

aftèr the Fupd Convention,this attitude, at 1east, was 

modified: at the Stockholm Conference in 1972, it was re-

solvedij that' states would be responsible for actions taken 

under their "jur isdiction or control" and must take measures 

to prevent pollution damage_in "areas beyond the limits of 
1. 247 

national jurisdiction. Il it:i:s regrettable, that those princi-

'p1es have not been incorporated into the 1969 and 1971 con-

ventions. T~eir scope are thereby limited to pollution 

damage in the territory or territorial sease } 

It i5 unfortunate that other factors 1imit further the 
ç 

scope of these conventions. -Claimants must identify the 

source of the pol1uting oil: there is no compensation for 

damage from unidentified oil slicks which r~sult from 'normal 

tanker activities. This was a cOmpromise in order to win 

the support of the oil industry and those states sympathetic 

with it. The' conventions a ply on1y to "persistent" oils' 

(C.L.C. Art. l(5» and 'on y when there rs actually oi1 being 

carried in bulk as cargç (C.L.C. Art. '1 (1». 
1 

1 

The burden of proof i8 too onerous 

lt i8 difficult enough ~ times 
, .) 
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spill but it i5 virtually impossible to prove the extent 

and causes of oil pollution damage. The soluti?n might 

be the creation of an independent organization to be in 

charge of investigating thtse aspects of a spill. 
, 1 

The Fund Convention shou1d be more strict in lay~ng 
1 

dowri its conditions for indemnification. It is good that 

ships have to comply wi tp othe.r~s before beihg 

eligible for indemnifieation but it shou1d not have to prove 

the fault of the owner as weIl as the master where there is 

non-compliance (Fund Convention, Art. 5(3»). In .fact, how-

ever, the Flind really indemnifies the shipowner's insurer: 

ihe~'~~powner himself, therefore, will have li ttle incentive 

to comply with the conditions for indemnification. -
i From a purely technical point of view,. the P'~nd Con-
1 
1 

ve1tion can p~ criticized for'poor draft~mà~shiP. This is 

ap~arént particularly in Arts. 4 (1), 4 ( 4) an~, 4 (5) determin­

ing the amounts of c,ompensation: the qmission\~f amounts 
.. 

paid for pOllution damage in the territorial sea and the 

awkward phrase, "proportion between" of Art. 4 (5) • 

There i8 also a lack of any reasonable amendment pro-

cedure which has proved to be a great hindrance for IMCO. 

A\)full-scale diplomatie conference is necessary to al ter 

the conventions. This is unnecessary, and ,inefficient. 

In summary, however, the advantaqe~ outweighs the dis':" 
~ 

advantages. Thé true test, of course, i5 the effectivene5s 
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· of the conventions p~actice, .'the ability of the contract-

ing parties to make amendments where appropriate in order 

to cover unforeseen situatirns and remedy its 

'Most important, though, for\the effectiveness . \ 

ventions is world-wide ratification. 

defects. 

of these con-

Two notable abstentions from the conventions are the 

United States and Canada both of whom have long coast1ines 

and are ~nvironmenta1ist5. It is interesting, therefore, 

to see their views on the matter. In its 1978 RepoFt the, 

U.S. Senate Commerce Committee conc1uded that: 

"because of the i'nadequacies of ,(the 1969 and ' 
1971) proposed treaties the Committee believes ~ 
they should not he approved unless substantia11y, 
a1tered. In the'meantime-domestic 1egis1ation 
shou1d fi11 the gap. nf 248 ,/, "-

At lea/lt· two authors- feel that "unless ~~ a radical 

change' in the way' the internatiznal ~un](ty ~iews ;he 
, . ~. - .. h d matter of compensation for 011 11ut~on damage, 1t 1S ar 

t~ envi sion a s~ccessfu1 1eadersh~p r01~ for the ugited 

States in future treaty writing efforts lto 6nify the inter-
. .. 249 

national 1aw governing oil pQ1lution 11ab111 ty." 

" 

\ 

" 

As is weIl known the United States was and i,s particular1y . 

unhappy wi th the C:L. C. iimi t of $134 per gross ton subj ect 

to a $14 million cei1ing. Its view on this was reiterated 

in the 40th Session of the IMCO Legal Committee in 1979. 

The U.S •. was of the opinion, a view which Canada shared, that 
, 

the convention$ w~uld he more wide1y accepted if in both the 
250 1 

respective limitation amounts were increased. In fact 1 

1 
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almost aIl American commentators' favored ratification of 
251 

both conventions. At present the U.S. limit of !iabi!ity, 

//is U.S. $~50 per gros s, ton /r a.mini~um of U.S. $250,OO? 
/ 

with na ceiling. It s~o d be noted that the Federal Water 
25 

Pollution Control Act provides for strict liability only 
2'53 

for "federa! cleanup costs". Apart-from this liability, 
• 

, , 
a shipowner may become responsibl~ und~r §t~te law. 

Tne near tragedy of the Argo Merchant resulted in 

the proposed "Superfunà." That legislation would increase 

shipowner Ils liability to u. s. $}fl0 p~r gross ton with 

limityl U.S. $30 million. This is ~ouble the C.L.C. 

a total 

fund 

thus making even less likely, unfortunately, that the U.S. 

W\ll ratify the conventions. 254 This is indeed a'regretable 
\ 

re\ult because it jeoparqizes the ~xistenge and the work-

abi~ity of a unifor.m intergovernamental legal regime of civil 
\, "'(il 

liab~~lity for oil pollution damages. Despite man y criticisms 

the C .• C. and Fund Conventio'n had widespread 'support for their 
, 

implem tation and even those most opposed to them could not 

but recd that the two conventions repr,esent an, important 

step. Furthermore, it shou1d not be for-
/" 

t the conventions provide for adequ~te compensation 

,in the 'ove whe~ming majority of oi1 spi1ls and that on1y a 
\ 

iny minori y, i.e. Amoco Cadiz, wou1d remain insufficient1y 
\ 
c~ered. 

~ , 

.. 

\ 
providing addi~~onal \ In sllch instances 'national legis~tion 

\ . 
comp'nsation, when limits of funds upd r the two Conventions 

\' -149-

\ 



( 

• 

r 

are reached -and,thus, that supplements rather than 

incompatible wi th the C. L.,c. and Fund COllvent 

provide a satisfactory answer, certainly more 
1 

wi t,h the international breadth o'f the problem of 

and 'compensation' for oil pol1~tion damage. , \ 

, ' Canada took a hardline' almOS~ extremist position ~~I 
1 

oonferénce. She advocated unlimited liability' impose4 
J 

1 

ty 

the 

'jointly on ship- and ~argo-owners. She in fact cast the only 
1 
1 

negati ve vote against the Convention. This damaged Canada' s 
''\ 

relations with- other IMCO members and resu1ted in less input 

into the work on the Fund Convention. However, there was a t . ' 

least one supporter for Canada's firm stance: Allan 

Mendels,ohn, legàl counse1 in the Departrnent oe State prior 
, " , ,t, 

,to the conferenëe wrote: "l'lad l controlled -the United States 

vote at the 1969 Conference, l would have joinèd Canada and 
, l ' 

not permitted that great environmental-trail.blazing neighbor 

of ours ta have been the sole vote oppo·sing adoption of the 
255 ---. 

final draft". '\ \ 

Now, howev~r, Canada is taking steps which will enab~e 

her to ratify the Conventions.. A Press Release of February 

17, 1981 indicates that the Parliarnent will be asked ta 

amend Part 20 of the Canada Shipping Act so as ,to enable 
256 

such ratifi.c.atioD Fl1rt~er~~ Mar~'Ttte"""Pollue-ion Claims 
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Fund (MPCF) would be changed so as to provide additional 

compensation when lim'i ts of fu·nds under the two internati 

~oll~on liability and compensatiop treaties have been 

reached. The fund would aIse be available for 
. 

covered by the international treaties, such as oil spil 
257 

from- ships other than tankers ~ Another important chang 

and one that the C.JJ.C. should adopt, is' the reversal 

burden of proof for unidentified "mystery spil1s", 

future, the administrator would have to prove that th 
258 

spil1 did not originate from a ship. 

,TOVALOP and CRISTAL have provided excellent 

measures in apportirning Iiability and compensat on ,or oi1 

pollution damage. They ,are speedy, efficient d fa' the 

most part cover a wider range of potent1al si uatio s than 

do the C.L.C. Although originally meant to ~ on~ 
/ -

temporary, they have been such a success1 lnd the linter-

national conventions so slow in becoming I,fUlY effective; that 

their winding-up has, been postponed. It is ho~ed that they 

will continue playing their important ro ~(#,until inter­

national agreement has made them obsolete.· The Fund Con-
-"t' ( 

vent ion has already surpassed CRISTAL br'~ing its limit 

to 675 million francs. It i5 hoped 'that CRISTAL will like-
1 

wise raise its limits for it may be(so~e time befor~ the con­

ventions ~ave been ratified by enoug~states for TOVALOP 
" 1 

and CRISTAL to beJpushed out of business, Until then may 

industry. be congra~u1ated for its commenda~~achievements. G 
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CHAPTER 1 - FOOTNOTES 

1. Declaration of the O.N. Conference on the Human ' 
Environment Stockholm 1972 l (,6). -2."'" I<iselev, ,The Freedom of Navigation and the problem 

3. 

4. 

5. 

6. 

of Pollution of the Marine Environment" (1976) 6 Ga. 
J. Int'L & Comp. L. 93, 94. 

This concept does not find general recognition and 
application even at the Third Conference on the law 
of thé Sea: A/CONF. 62/WP. 10/Rev. 3. 

See E. Cowan, Oil and Water: The Torrey Canyon Disaster, 
New York,' 1968 and G.W. Keeton, The Lesson of the Torrey 
Can on, (1968) Current Legal Prob1ems p. 96 et esq.; 
For the Amoco-Cadiz accident see infra, note 34. 

On the recent developments of this ..lroblem see L. L. -
Herman, (1978) 24 McGill L.J. See also Bocze~, Flags 
of Convenience (1962), Goldie, Recognition and Dual 1 
Nationality. A problem of .Flags of Convenience (1963) . 
39 Brït. Yb. Int'l L. 220 and Report by the UNCTAD 
Secretariat, U.N. Doc. TD/B/C.4/l68. 

Such as establishing standards of ship design, ~onst~uction, 
,equipment f training for the creWi traffic regulation;· 
industry's load-on-top system. proble~s lie with agreeing 
to the standards, enforcing them and imposing liability ~ 
for damages caused by failing to adhere to them: 
Fleischer, Pollution from Seaborne Sources, New York, 1978; 
Livingston, Marine Pollution Articles in the Law of the" 
Sea Single Informal Negotiating Text (1976), p. 12; 
McGomigle & Zacher, Pollution, Politics and International 
Law: Tankers at Sea (1979) p. 146; D.A. Fitch, Unilateral 
Action Versus Univ~rsal Evolution of Safety and Environmental 
Protection Standards in Maritime Shippig9 of Hazardous ' 
Cargoes (1979) 20 Harv. Intl. L.J. p. 138 et seg. 

- • Q -

7. This latter form of pollution ,is outside the scope of this 
thesis. See for instpnce the Nuclear Test case (1973) 
l .C.J. Rep. 112.· 

8. In fact, these purposes are explicitly set out in the 
preambles to the two Conventions. 

9 . C • L • CArt. l (1) • 
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10. See the Journal'of Commerce, December 9, 1969, p. 1. 
Col. 4, quoting Messrs. John C.,J. Shearer and Pe~er 
N. Miller, representatives of the London Group of ship­
owner's Protèction and Indemnity Associat~ns, which 

,1 insure approximately 70% of the wor1d's o:~~ tonnage 
against various types of liability, including 1iabi1ity 
for oil pollution. ' 

11. October 10, 1957. This Convention' has not been re­
gistered with the United Nations and does not appear 
in the U.N. Treaty Series. (1966) R~O.L.F. 1517. 

12. As far as the new 1976 Convention on the Limitation 
of Liability for Maritime C1aims, its Article 3(b) 
,provides that the rules of this Convention sharl not 
app1y ta c1aims for ail pollution damage within the 
meaning of the G.L.C. or any amendment or Protocol 
thereto which,is in force. 

. 
13. This prob1em will be extensively dea1t with in Chapter II . 
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14: Definition adopted by the Inter-governmenta1 Ocean­
ographie Commission (based on a definition origina11y 
prepared by a SCOR/ACMRR/Working Group) and aeeepted 
by the Joint IMCO/FAO/UNESCO/~mo/WHO/lAEA/ UN Group of 
Experts on the Scientific Aspects of Marine Pollution 
(GESAMP). See doc. A/7750, Part l, 3, Nov. 10, 1969, 
and GESAMP 1/11, para. 12. See also princip le 7 of 
the Declaration of the United Nations Conference on 
the Human Environment. 

15. M., Hardy (1973)" Defini tion and Forms of Marine 
Pollution", in New Direction in the Law of the Sea 
Vol. III, p. 73. G. Timagenis, International Control 
of Marine Pollution (1980). 

16. MFrine Environment Quality, U.S. National Researeh Council, 
1971; Man's Impact on the Global Environment~ Report of 
the Study of Critical Environmental Problems, Mass­
achusetts Institute of Technology, 1979; "Tankers and 
Ecology," Transpertation, Vol. 79, 1979. 

17. Ibid., "Tankers and ~COI09yll. 
18. Livingston, Marine Pollution Articles in the Law of 

the Sea Single InformaI Negotiating Text (1976) p.3 
et· ~. Fleischer, "Pollution from Seaborne Sources", 
in New Directions in the Law of the Sea, Vol. +II (1973), . 
p. 7';) et seg . .;r. Hargrove, Il.t:.nvironmem: and 'rh~rd Conference 

19. 

on Los"-in Who Protects the Ocean? (1975). 

See Anand, "Tyrannt'· of the Freedom-of-the-Seas Doctrine, 
12 Int. Stud1es 41 (1973); Brown, C1ean Seas versus 
Freedom of Navigation~ 2 Marit. Studies Mgmt. 69 
(1974); Brown and couper ," Future Shipping and Transport 
Technology and its Impact on the Law of the Sea", in 
Christi et al (eds.), Law of the Sea: Caracas and Be­
yond , 271; Dinstein, Oil Pollution by Ships and Freedom 
of the High Seas, 3 J. Mar. L & Comm. 363 (1972) i 
Fleischer ,II Pollution from Seaborne Sources", in New 
Directions in the Law of ·the Sea , Vol. III,(197~8 at 
Dapidoth, Freedom of Navigation and the New Law of the 
Sea, 10 Israel L.R. 456(1975) i ~cCoy, Oil Spill and 
Pollution Control: the Conflrct between States and 
Maritime Law, 40 Geo Wash. L. Rev. 97(1971); Teclaff, 
International Law and the Protection of the~Oeean6' 
from P,ollution, 40 Fordham L. Rev. 529 (1972) i Emanuelli, 
La pollution maritime et la notion de passage inoffensif, 
1973 Canadian YBIL, 13. 
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20. See the latest' Draft Convention on the Law of the Sea 
A/CONF. 62/W. P. 10'/Rev. 3; See also J. Hargrolle 1 .2.E. cit. 
pp. 212-213,' ... 

,2~. U.N.R. I.A.A., Vol. III, p. i905. 

22. 

23. 

24. 

"25. 

26. 

27. 

28. 

29. 

------- -~-

30. 

[1949] I.C.J.'Rep 22; Fat a more detailed discussion 
of the Corfu Channel and Trai 1 Smel ter case see" 
Chapter 7.1. 

M'Gornigle and Zacher, Supra, note 6, p.152; Goldie, 
Principles of Responsibility in International Law. (1970) 
9 Colum. J. Transnat'l L.283,306i Fleischer, supra nota 18, 
p.ao et ~., Livingston, supra,note 6, p.5;Schneider, 
World Public Order of the Environment "(1979) p.164. 

Supra, note 21. J 1 

Supra, note 22. 

Ibid. 

"Hardy, supra, note 15, p. 73 et~. 

Bill c-202, 91LM (1970) . 

The <u. S. Coast Guard reported that of the Eihips proposing 
to carry' bulk hazardous cargoes of Il chlorine, methane, 
a~~-!-a, pheno,l, acrylonitrile 1 liquid oxygen, liquid 
hyrodgen, and many other such products with grave toxic 
and/or explosive characteristics ..• nearly aIl [were] of 
other than U.S. registry. "U.S. 'Coast Guard, U.S. 
Dep' t of Transportation," liquefied Natura1 Gas: Views 
and Practices, P01icy and Safety," at I-3 (No.CG478, 
1976). Hazardous cargoes are likely to bé ,carried by 
vessels registered with flags of convenienca states; 
in 1975, 13.5% of the LNG tonnage was registered 
Liberian and 7%, Panamanian,P. Swan, Legal Aspects of 
the Ocean carriage and Recéipt of Liquefied Na~ural 
Gas (1977). ' 

This main rule is in Article III: 
IISubject to the provisions of Articles IV and V: 

(a) the discharge from a ship to which tWe present 
Convention applies, other than a tanker, of oil 
or oily mixture shall be prohibited except when 
the following c~nditions are all satisfied: 
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(i) the ship is proceeding en route, 
(ii) the instantaneous rate of d~s'charge of oil 

does not exceed (iD litres per mile • 
• (iii) the oil content 'of the dis charge is less 

than 100 parts per 1,000,000 parts of the 
rni~ture. 

(iv) the discnarge is made as far 'as practicable 
, from land,' ' 

(b) the discharge from a tanker to which the present 
Convention applies of oil or oily mixture shall 
be prohibi ted except when the following . condi­
tions are aIl satisfied. 
(i) the tanker is proceeding en route, 

(ii) the i,nstantaneous rate of di~charge of oil ( 
content does not e~ceed 60 li tres per mile, 

(iii) the total quantity of oil discharged on a 
ballast voyage does not exceeà 1/15, 000 of 
the total cargo-carrying eapacity, 

(iv) the tanker is more bhan 50 miles from the 
neares t land i , 

(c) the provisions of sub-paragraph (v) of this 
Article shall not apply to: 
(i) the discharge of ballast from a cargo 

tank which 1 sinee the cargo was last 
carried therein, 'has been so cleaned that ,::, 
any effluent therefrom,' if it were dis­
d~arged from a stationary tanker into clean 
calm wa ter on Çi clear day 1 would produce 
no v~sible traces of oil on the surface of 
the wateri or 

(ii) thé discharge of oil or oily mixture frgm'. 
mach~nery space ,bilges, whieh shall be :~_ 
governed by the provisions of sub-paragr~~2-
(a) of this Article. Il ~:-

31. Supra, note 2 •. 

32. The 19.72 Olso·' Convention for the Prevention of"Marine 
Pollution by Dumping from Ships and Aireraft, 11 ILM 
262 (1912); The 1972 London Convention on the Prevention 
of Mar~ne Pol;t.ution by Dumping of Wastes and Qther 
Matter, Il 1LM 1294 (1972) . 

33. The 1967 Convention on ·Conduct of Fishing Operations 
in the North Atlantic. 

l4. The 1974 Convention for the Prevention of Marine" Pol­
lution from Land-based Sources (Paris Convention on 
Land-based Marine Polluti n) 1 Paris i the 1974 Con­
vention on the Protection of the Marine Envirônment 
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of the Ba~tic Sea Area (Helsinki Convention), Hels"inki ~ 
the 1976 COnvention for the Protection of the Meo­
iterranean Sea against Pollution (Bàrcelona Convention), 
Barcelona; the 1978 Kuwait Regional Convention for 
Coop~r~tion on the Protec~ion of the Marine Ènv.iron­
ment from Pollution (The Kuwait Conv~ntion), Kuwait. 

" Q 

" 35. Timagenis, Supra, note lS,pp. 114-115. See, a~so Fitzmaurice, 
Some Resulr~ of The Geneva Conference on the Law of the 
Sea, 81/C-LQ/72 {1959}, p.110 ~ seg., and ... Oda, The Concept 
of the Contiguous Zone, Il 1CLQ,p.13l(1962): ' , .. 

36. An example of unilateral action ·'in this respect ~an be 
found in themeas~res takèn by France fo11owing 
the AmOco Cadiz accident. The. "Amoco ,Cadiz", a large 
tanker,' grounded off the coast of Brittany during the 

-nïght of March 16/17, 1978" and extensive damage was 
caused to many miles of coast and ma-rin~ life from 
the oi 1 which leaked. Martray, Les lecons de la 

. Castrophe dg.. l' Amoço cadi1z, 4 Environmenta1 Po1i-cy and 
Law 172(1978). ~~diately after the accident the 
French Government took drasti~ measures on the national 
level àDd initiated-an effort at the international level 
for ~he establishment of new rules for' the prevention 
and control of marine pollution. At the national level 

,Decree No. 78-421 of March 24 / 1978 was issued relating 
to measures to de al with accidentaI marine pollution 
(French "Journal Officielu of 3.26.1978 pp. 1338-1339; 
82 RGDIP 744 (1978); IMCO doc. MSC XXXVIII/2L/Add~ " 
Annex). Under this decree, upon entering French er­
,ritorial waters the master qf any ship carrying o' must 
give notice' by radio to1 the French Mariti~ Prefec of 
the date and time of entry, the position, route and 
speed,~ the ship, and the nature of her cargo{Article 1). 

_ In addit\i:on, the master of any ship carrying oil and 
sailing within 50 nautical ndles of the French coast 

1 must report to the approprip.te French authoritY\jmy 
accident wi thi,n the meaning of the Brussels Convention 
of 1969 on Civil Liability (~rticle 2). Finally, any 

.ship standing by for assistance to any ship m;st 
report the position of the ship in difficu1ty 
(Article 3). On the same day (3.24. 78,), a Circular 
was issued by the Prime Minister of Frapce relafing 
to the movement in French ter~itorial waters of ships 
carrying Oil (French Journal Officel of 3.26.78, 
p. 1339i 82 RG~IP 745 ;(l9?8~; .IMCO ..d6c'. XXXVIII/21/Add. 
-1 Annex) by whrch aIl Marl.tl.nua, ... P~rpfects---were ordèred 
to issue in each marit~me re~ion ïnstruments' strictly 
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regulating the movement in, French ~erritorial waters 
of tankers carrying ail, including a prohU$'ition for, 
these ships \to approach French coasts to a distance 
of less than 7 nautical miles except in interna~ional ' 
routing systems of for the purpose of entry into 
ports. • 
These unilateral measures could be said to partly, at 
least~ contrary t6 existing international law~as hamp­
erinq innocent passage and the freedom of navigation. 
For- a discussion of the problem of "port-state" juris­
diction especially in the contest of the 1973 Convention 
for the Prevention of Pollution from Ships and its 1978 
Protocol, see Timagenis, supra, n~te 15, p. 510 et seg • 
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37.(A.) Originally an ad hoc Legal Committee, it has since be­
become a permanent organ of ,INCO. ,In 19}3 the IMCO 
Assembly created a Marine Environment Protection Commdttee 
(l'MEPC") to coordinate and administer IMCO activities on 
pollution. In ~975 the Assembly moved to make prevention 
and control of marine pollutio'n from' ships one of the 
basic purposes of IMCO and to make,the MEPC a permanent 
organ empowered' to consider any matter within the scope 
of IMCO concerred with prevention of shi~-based pollution. 

* 37~B) The CLC is amended so far as the Unit of Account is 

38. 

39. 

concerned by the "protocol to the International Con­
vention on Civil Liability for Oil Pollution Damage, 
1969" adopted in 1976 (IMCO Sales No. 1977.05). 

Black, Civil Liability for Oil Pollution, (1~73) 
10 Houston L. Rev. 394, p. 399. \ 

\ 
The extent of the territorial limdt varies from the 
three miles of the United States to Peru's two hun­
dred miles. 

- \ 

U.N. Conf. on ~he Law of the Se~, A/CONF.13/39 (1958). 
2d U.N. Conf. on 'the Law of the Sea,' A/CONF. 19/8 (1960). 

41. Supra, note 38, p •. 399 .• 

42. United Sta~ès nepartment of State Press Release No.121 
(April 15, 1970). " 

43'. Supra, note 18"p. 400. 

44. lIbid .. , p. 400. 

45. C.L.C • .., Art. II. 

46. Supra, note 3,8, p. 400. 
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47. Hearin s 0 ' onventions and~ndments Relatin to 
the Pollut n of the Sea Oi~Befor~the Sub-Committee 
on Oceans and Internat10n~1 EnV1ronment of ~he Senate ' 
Committee on Foreign Relations, 92d Cong •• lst Sess. 102 
(1971), 10 (hereinafter cited as Hearings on Oil 
Pollution of the Sea). r 

48. As~istant secret~:\ for Con~tE7ssional, Relations of 
the U. s. Department of State. , 

~ 49,. Supra, nO:te 41, p. 20. 

50. 

51. 

For a discussion as 'to what "damage" sho~ld cenrer see 
Wood, An lntegrated International and Domestic Approach 
to Civil Liabili..ty for Vessel-Source Pollution, (19PS) 
J. Mar; L. & Comm. p. 29-37. 

Swan, International an~ National Approaches to 
Oil Pollution Responsiffility: An Emerginq 
Regime for a Global Prob1em, (1971) 50' Ore. L. 
506, 524 et seg. 

-i\ev. , 
l 

5,2, The phrase "loss or damage" is referred to here. 
:7 

53. Abecassis, The La~., and practice 'Relatin, to Oil 
Poll~ion iro~ Ships, 1978), 186 gives the example 
of detergent sprayed on the high seas on a slick, 
which is being blown out to sea, and with no 

• grounds for thinking that the slick will, turn towards 
the shore. In this case the costs would be irrecover-' 
able because a tipowner would be able ta' argue that " l 
he should not,ha e to pay for clean-up costs when the 
sea would have roken down the'slick on its own. } 

54. C.L.C. , Art. l (8) • , 

~5. C.L.C., Art. 1(6). 
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C.i. 

56. 

57. 

5iL 

59. 
, 

, l 

Abecassis, supra, note 41,' 186, illustrates the situation 
,with the fOllowing example: a ship thatGhas been 
stranded but where no oi1 has spi11ed. The cost of 
~ending out boats with 'detergent spraying capabi1ities 
and 'of laying booms and of other such measures ~ilr be 
irr,ecoverable. 

Done Nov. 29, 1969, reprinted in (1970) 64 Am. J. Int'l 
L. 471. 

Supra, note 53, 187. 

Supra, note 53, 173. 

, 60. This problem will be dealt with extensively in 
Chapter 5. 

61. Supra, note 53, 174. 

62. Ibid. 

63. Bee below Chapter 5. 

64. Supra, note 33, 174. 

65 •. Cole, Marine Pollution, (1969) '4 Oceanology Interna­
tional 69 makes the suggestion tq regard the term 
marine pollution as covering aIl human activities 
which May change the envirènment and 50 affect the 
marine fauna and flora, fisheriE:~, public health or 
amenities. Professor Manner,' Water Pollution in 
International Law (1~72) formulates the following,extensive· 
aefinition: "Pollution in general terms, refers ta 
those cbanges in water which are produced indirectly at 
least,' by human agency, that is artificially." 

, 

1 
: 1 

1hese t~o detini tions where the element of ''-change Il \ _~~ ~, • ".J 
seem tQ be the key factor can be contrasted with the ~,~ 1 

authoritative and widely invoked definition adopted"-'-
by the I~t~r-governmental Oceanographie Commission" 
where the el~ment of "harm" seems to be the Most relevant. ' 

'1" . • 
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66: Supra, note S3, 175. 
r 

--. 

1 
f 

/ 

67. Doud, Compensation for Oil Pollution Damage: Further 
Comment on the civil Liab'lit and Corn ensation Fund 
Convent1on, l 7 4 L.& Comm. 525, 533. 

68 .. Supra, note 5.:a 1 :1-75. 

69. For a more detailed discussion of this issue see 
C~apter 5. 

70. Supra, note 53, p. 176. 

'71.( Except as provide~ in paragraphs 2' and 

72.' Art. 1;11 (1) • 

Art. III. 

73. The Treaty establishes a burden of proof under which 
plaintiff cannot rely merely on cireumstantialevidepçe, 
but must point to a specifie event from whieh the 
pollution da~ge arose. 

74. C.L.C. Art. r(4). 

75. 
, . 

Supra, note 26, 402. 
,/ 

76. Brierley, The Law of Nations, 6th ed. (1963), 
310-311. 

79. 

80. 

8L 

Supra, note 53, 177. 

Ibid. 

& Black, The Law of Admiralty, (1957), 170. 

Benedict, 'Law of American AdmiraI iy " (6th ed. rev~ and' 
enlarged by Knauth 1940) -594. 
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-
82. S~pra, note 80, 171. 

83.' Ibid. _ 

84.... The U. 1< ." and the' U "S • S. R. and Germany aIe among 
t.qose who s\1pported th.}s solution. ~ 

85. Doc. LEG/CONF/4 Add. l (1969). 

The documents of the Conference referred ta 
in this thesis as reproduced by Inter-Governmental 
Maritime Consultative organization, Official Record 
of the International Legal Conference on Marine 
Pollution Damage (1973) are identified by reference 

\ 

to the bodies tor which the y were produced. Plenary 
documents carry the symbol LEG/CONF! ••. , Committee 
othe W ole l documents are identified byLEG/CONF/C.l. 
1'1 ole..... documen ts bear the symbo1 LEG/CONF /e . 2 ••• - - . 

86. 

87. 

o other Comm~ttees, one to deal with the 
question of F~nal Clauses and the 0ther a 
Drafting Comm1ttee of the Conference, were establish­
ed. The documents of these bear the symbols LEG/ 
CONF/C.3 and LEG/CONF/C.4 r~spective1y. 
-~----------------- " The ,second part of Art.III(4) reads: 

" .•. no claim f~r pollution ~amage under this 
Convention or otherwise may be made against 
the servant or agents". 

See for instance the U.S. Water Qualit1 Improvement 
Act, (1970) 33 U.S.C. para. I161(a) & b}, as . 
amended, Oct. 18, 1972. 

88. Supra, note 53, p. 177. 

89. 

. . 

This is "the solution adopted in the U.K. See Mercnant 
Shipping (Oi1 Pollution) Act 1971, 41 Ha1sbury's 1 

Statutes of England prd ed.) 1945.' l 
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90. C.L.C. Art. 1(1); TOVALOP be1ow, Chapter-4. 

91. C.~.C.,Art. III. 

92. 

93.-

See be1ow, Chapter 4. 

Dubais, The Liabi1ity of 'a Sa1vor"s Rés'ponsibi1ity foro 
'. 

Oi1 Pollution Damage, (1977) 8 J. M~r-; L. & Comm', 325, 
pp. 331 ... 2. 

94. Ibid., p. 336. 

95. 

96. 

97. 

-/ 
Under para. 2 and 3 of Art. l, St~tes or State 
Compani'es 'registered as.oper,ators fa11 under the 
definition of "owner". 

LEG/CONF/WP.19, OR 76' (1969). 

See among others, O'Conne1~, 'Inter~tional Law, 2nd 
ed. (1970) Ch. 27; Abecassl.s, note 3., p. 180. 

'98. Supra, note~ 53, p. 186. 

99. IDid., ,p. 181. 

100. Ibid., p. 194,. 

101. See In re Oi1 Spj,ll by "Affioeo Cadiz", 471 F. Supp. 
473(1979) and 491 F.Supp 161(1979). 

102. 
"" .\ 

Ibid._~ p. 475. 

103. ,Suera, Note 51, p. 539. 
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104 • lb i , p. 537. 

He ~ontI ues by saying that •••• 

"In view f the narrai·mess of the defences 
and the hI h like1ihoad that ordinary vessel 
records wou d pick up any casua1ity incident, 
it appears t at the prejudice to the owner 
in the vast m 'ority of cases wqu~ be limited 
to the lack of pportunity to arrange for his 
surveyor to dire t1y evaluate the damage. There 
is a longstandi:n maritime tradition of prompt 
notice and joint s rveys, but shoreside claim­
ants wou1d probabl not be a~re of this. To 
maximize chances of xtra judiciai·settlement, 
such çlaimants wou1d e weIl advised to give 
the ear1iést possible otice of claim." 

105. Doc. LEG/CONF/4, 35-37 (19 ). 

106. 
• 

1 

It i5 interesting to note tha the United States 1 

diplomatie delegation took a p sitïon contrary to 
that of the U.S. Maritime Law A sociation at the 
C.M.I. (Comitê Maritime Internat'ona1) meetidg and 
contrary to that of American unde riters. 

107. Supra, note 51, p. 521. 

lOB. LEG/eONF /e. 3jWP .1/Rev.1 (1969) ...... , ~1' 

109. 

110. 

Ill. 

1 112. 

,. 
McGovern aIse fèlt that if the liabil~ty was 
i~sed on the ship, many anomalies would arise. 
Tbe question of limitation wou1d be a major problem 
as woVld jurisdiction sinee liability for collision, 
pollution and personal in'j ury migh,t have to be dea1t 
with by courts of different countries. 

LEG/CONF!C.21SR.5 (1969). 
J 

• 
1924 Brussels Convention, LNTS, 
195.1 Brussels Convention, UKTS, 

Supra, note 108. 
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1~3. For example when a bank or a ho~ding company owns 
the ship bqt has completely removed itself from 
any operation, its control over the vessel would 
be ~o lirnited that ùhere would be no connection 
between ownership and the pollution damage. 

11.4. ,The obj'ectio'n that there was the risk of' a vi,ctim 
being faced with the insolvency pf the person 1iab1e, 
if liability were placed on the shipowner r~ther than 

~7 on the shipper carried little weight'because~oth 
could be sma11 companies without large assets •. 

115. LEG/CONF/C.2/SR.8 (1969). 

116. Letter from Arnerican Institute of Marine Underwriters 
ta the Honorable Jennings Randolph, Chm'n,' Sen. Comm. 
on Public Works, Aug. 18, 1969, ,2. 

,-

117. New York Times" Sept. 15, 1969, 93, co1,.1. ') 

t ll.B. LEG(CONF/4/Add.3 (1969). 

119. LEG/CONF/C.2/WP.l"Rev.l (1969). 
, . 

120. Ibid. 

ln'; Ibid. 

1221 Avins, Absolute Liability 
f 36 Brooklyn L. Rev •. 367. 

12. LEG/CONF/4/Add.4 Cr969). 

for Oi1 Spi11age, (1970) 

, 
Arnong others see Righetti, Nuovisslmo Digesto, 
nTrasporto di-merci pericolose", Vol. 25, p. 609. 

.. 

The position of the Indian de1egation was particularly, 
sensitive ta the financia1 cost that the underdeveloped 
countries wauld have been required ta pay wi thout any 
rea1 aavantage going to thern • 

• 
126. LEG/CONF/4/~dd.3. 
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127. For examp~e in the case of an air crash. 

'128. Sweeney, Oil POllution of the Oceans" (1968t 
37 Fordham L. Rev. l55"p. 198. 

129. A liabi1ity with,tpe exceptions provided for, in Art.III. 

130~ L.R. 3 H.L. 330 (1868). 

131. Baker, Tor't, 2nd ed. 11976) 191., 

13,2. Code .Civil Art. 1384 (66e ed Petits Codes Dalloz 1967) • 

133. 

134. 

d. 35. 

136. 

131. 

138. 

139. 

140. 

141. 
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C.L.C. Art. III (2) (a) . 
f 

Supra, note 38, p. 407. 

C.L.C. Art. III (2) (a) in'~ 
~ --.,.......~--_. 

SUfra, note 53, p. 183. 

315 H. of L. Deb. , Col. 23. 

Forster, Civil Liability of Shipowners 
Pollution, (1973) J. Bus. L. 23, p. 25. 

Supra, note 38, p. 419. 

Suera; note 51" p. 183. 

, 
C.L.C. Art. III (2) (b) • 

Suera, note 51, p. 183. 
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Supra, note 38, 407. 
, 

143. p. 

144. Ibid. -
,145. Supra, note 5;3, p. 183. 

146. Supra, note 53 , p. 407. 

147. C.L.C. Art. III (2) (c) . 
_ 1--.,. ~ 

148. SUEra, note 53, p. 184. 

149. IIIf the owner -proves tha't thè pollution damage 
resulted wh011y or partially either from an aet 
or omission done with the intent to cause damage 
py the person who suffered the damage or from the 
~eg1igence of that person, the owner may be exoner­
a~d who11y or partially from his liability to 
suè'h persons." 

150. Limitation of 1iabi1ity, usua11y is a protection 
for the shipowner ~rom a ruinous damage for 108s 
or injury eaused by his vessel or emp1oyees. It 
has been the poliey of' ~ea.faring nations to support 
local shipping. Limitation of 1iabi1ity reflects 
an international intent to ,achieve such a poliey. 
Roushdy, Marine Pollution and the Absolute Civil 
Liabi1i ty "of the Shipmvner under _ the Laws of the 
United States and Egypt (1975) 10 J. Int'l Law & 
Econ. 117, p. 167; E. Selvig, The 1976 Limitation 
Convention and Oil Pollution Dama~e, (1979) Lloyd's 
Mar. and Corn. L.Q. p. 21; Abecasf:?~s, . supra, n'ote 53, 

':p. r41;.Blaek, Supra, note 38, p. 408; Hea1y, The 
'International Convention on Civil Liabi1ity for Oil 
P,011ution Damage, 1969 (1970) L. J. Mar. L. & Comm. 
31.7, P • 3 2 1 • • 
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151. ' 

52. 

As far as the Convention on the Li~itation of Lia­
bi1ity for Maritime' C1aims, 1976 is concerned, its 
Article 3(b) i8 worded in su ch a way as to avoid 
any conf1ict with the regime of the Civil Liabi1ity, 
Convention. It was the wish of the 1976 Conference 
"that limitation of 1iability under the 1976 Con­
vention shou1d 1ead to the sarne result whether or 
not the Civil Liabi1ity Convention was applicable 
and whether or not.limitation under the 1976,Con~ 
vention was invoked in 'a State party to the Civil 
Liabi1ity Convention." This still 1eaves open 
the possibi1ity that oi1 pollution damage not 
"wi thin the meaning of"- the Civil Liabi1i ty Con­
vention may be within ""the scope of the 1976 
Convention LEG/XLIV/f, Annex p.ll. 

~-') ~/ }. 

Supra note 53, p. 198~'~~ . 
15. Supra, note 51, p. 5-...31. 
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154,. 
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) 

'Il lLM 284 (1972); On_ this conyention the Unit of 
Account, was revised by the "Protocql to the 
International Convention on the Estab~~shment of a~ 
International Fund for Compen~ation for Oil Pollutl0n 
Damage, 1971" adopted in 1976 (IMCO Sales No. 1977.05); 
see Abecassis, supra, note 53,p. 220 and 411, 
Cusine, ThèoInternational Oil Pollution Fund aa 
Implemented in the United Kingdom; 9 J. Mar. L. & Comm. 
495 (1978); Doud, Cornp~nsation for Oil POllutiQn,Damage: 
Further omment on Civil Liabilit and Corn ns ~ 

155. 

1.56. 

I~S;' •. 
1 

un Conventl0n, 4 J.Mar.L.& Comm. 525(l97~); Hunt~r, 
TheZproposed Internationa~ Compensation Fund for Ql1 
POllution Damage, 4 J.Mar.L. & Comm~ 117 (1972); 
Lucchini, Le renforçement du dipositif conventioone]' 
de lutte 'contre la pallud on des mecs, 101 Journal 
de Droit Int.ernational 756(1974) at 780; 

Supra, note 67 f 
, p. 534. "-~~ 

Supra, I1IJte 53.., p. 224. 

Ibid. 1 p. 535. 

, 
158. On April 20, 197 Thé Second Session of the Assernbly.~ 

of the International Oil Pollution Compensation Fund, 
according to the powers conferred'by article 4(6), 
decided to raise the limit of 450 million francs re­
~erred to in paragraph 4, sub-paragraph(a) and (b) 
of Article 4 of the Int~rnational Convention on the 
Establishment of an International Fund for Oil 
Pollution Damage 1971, to 675 ~lli n francs, and 
further decided to request IMCO '~,~ consider t~ 
desirabi1ity of revising the CLC"~and the Fund Convention 
in the light of this decision éspec~ally looking 
into the adequacy of the limits laid down by the 

'two Conventions" the feasibili ty of changing the 
lirnits in either or both of the Conventions, as weIl 

.. as the,problems" caused by the 1imits applicable under 
the CLC to srnall tankers, and the system of re1ieving 
the shipowner under Article.2, paragraph l(b) of the 
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Fund Convention. (FOND/A .. 2/17). IMCO is currently 
considering the proposaI of increasing the Iimi t above 
900 ftdl1ion f*ancs: should this propo~al 99 forward 
a fu11 scale diplomatie conference w~d,bè necessary 
becàuse the Assembly lacks the authority to increase 
the limit above 900 million francs. private communi­
cation from Mr. Popp., Legal Department of Transport 
Canada, meIIlber of the Canadian ~egation to ntCO • 

. , 
(~,. Supra, note 53., p. 227. 

J.6Q,." 3upt"a., note 67 ,. p. 537 .. 
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161.' Ba11eneger, La Pollution en droit international 
'11975), p. 112. 

1 
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162. Supra, note 5~# p. 212 • 
. ..-

163. Reports; LEG XXXII/lO, para. 29 and Annex III (1976). 

. . 

164. '" Supra, note 53, p. 211. 

1 • 

165. private Communication from Dr. T.'Busha, 
Deputy Director,.Legal Division, IMCO. 

166. Supra, note 51, p; 532. 

167. 

168. 

e 

32nd Session, London,aApril and May 1971, LEG XXXII/10 
para. 29 and Annex III (1976). 

LEG XXXIII/S, .tmnex r./ (lh6) • 

169. Supra, note 38, pp. 402--403. 

170. LEG XXXII/9/I/Add.' l, Annex l, P. 1~ (1976). 

. . 
,171. .~o wit the simi1ar amendment of the 1971 Fund Convention 

~d the problem of administering the compulsory insur­
ance scheme. 

172. LEG XXXllj9/10/11 (1976). 

113. Ibid. 
'. , 

, 

174 .. LEG/XXXII/1O/para. 26 {1976}. 

175. SUEra, note 3'8, p. 400. 
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177. 

il16. 

179. 

" 

'" This new concept was proposed at the 3rd U.N. 
Conference on the Law of the 5ea. U.N. Doc. A/CONF.62/WP.10I 
Rev. 1 aÏ April 28, 1979. See, ~lso Timagenis ,', Supra 
note 15, pp. 99, 211, 598 et seg. ' ~ 

Art. II C.L.C. 

5ee Part V of the 3rd U.N. Conference on the Law of the 
Seai revised informaI composite nègot~àting Text for 
the pth Session (Ou1y 2a - August 29,' 1980)., .U.N.':Ooc AI 
CONF., 62/WP. 10/Rev. 3 of September 22, 1980 • .. 

180. 5up!a, note 53, p. 214. 

181. The Shorter Oxford Eng1ish Dictionary, 3rd ed. (1965). 

182. Moz1ey & Whité?ex's Law Dictionary, 8th ed. (1970). ~ 

183. ail for the purpose of this liability profile' is con-::-

184. 

U~5. 

186. 

. .. 

, sidered to be dangerous even if one acc~pts the agrument 
that oil is not II per se" or .t'în self dangerous . 

. 
Water POllution-1967, pb. l, Hearing on 5.1591 
and S.1604 before the 5uncomm. on Air and Water Pol1utiori 
of the U.S. Senate Public Works Comm., 90th Congo 
1st Sess., 16 et seg. (1967). 

Convention on the High Sea, 1958" 450 UNTS, 88. 

IMCO LEG XL/3/3 May 29, 1979 and XLIV/4, 5eptembero 22, 1980. 
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CHAPTER 5 - FOOTNOTES CONT~D 1 

\ 

" 
- " 187. Sorne of these sugge~tions concern topics out~~de the 

scope of this thesis such as the right of intervention 
by coastal states. ' " 

The right of intervention is the subject of the ,1969 
Convention relating to Intervention on the High Seas 
in Cases of Oil Pollution Dam~ges and its 1978 
Protocol (the Intervention Convention) : 

The main principle of the convention is found 
in Article l, which gives a coastal State the right 
to take such measures \on the high seas as may be 
necess~ry to prevent, reduce or eliminate the danger 
of pOllùtion,to its coastline. The right which is 
confe+red upon the coastal State by Article l i~ 
however, strictly limited to extreme circums~ances, 
in which ,the parties haye found i t necessary to pro­
vide for exceptional measures. Th~re must be a "grave 
and imminent danger," which follows upon a "maritime 
casual ty , Il and this "casual ty~' or acts related there­
to must" reasonably be expected to result in major 
harmful consequences." 

Arti'cle l does not specify the measures which may 
·be taken against a foreign ship on th~_high seas. 
Th~ measures range from the towing 9Mâ~of 'an abandoned 
ship from the zone where an oil .spill can cause serious 
d~age, to the use of bombs to destroy the oil by 
fire (which was indeed tried in the case of the Torrey 
Canyon, but with slight success). However, Article V 

, ,lays down the principle that measures taken by the 
~.- 'coastal State must be proportionate to the damage 

threatened to i t. In the .tes t of proportionali ty , 
7 acéount shall be taken both of the likelihood of the 
measures being effective and of the damage which they 
may cause to the ship- or otherwise. 
~ A coastal State -which takes measures in contra-

l' vention is obliged to pay compensation (cf. Article VI). 
The convention does not apply to-a ship which is 

within a State's territorial limits after the stranding 
or collision. This does not, of course, mean that no 
measures can be taken. Here the solution must be sought 
on the basis of three general princip les of lawi the 
sovereignty of the coastal State over its territorial 
waters, which, in principle, gives it the right to 
prescribe rules and to take ~easures, the right of 
innocent passage, ~~d the principle of proportionality. 
The importance of the latter principle is borne out by 
the case of the l'm Alone. Here the U.S.A. was con- ! 
sidered respo~sib~e for excessive measures- in its , 
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, 

exercisk'of jurisdiction aga~nst a foreign vessel ~n-
gaged in smuggling (which was sunk by .. the Coast Guard), 
even tho~h the U.S.A. was competent to"'e~~~ 
jurisdiction. ,As to the more severe measures ag~in7t - .. 

-- -- > a foreign ship, the rights of the coastal State J.n J. ts 
territorial waters will, therefore, probably not be 

. cOnsi~erably greater than those which can'be exercised 
on the high seas according to the convention. Other 
steps may be taken, e.g., the ordering of a ship 
which presents a special danger of oil pollution 
to proceed along a certain route, even if the 
conditions of~the convention (such as the occurence 
of a "casualty"·) are not fulfilled •. 

The widening of the right of intervention has been 
recently disèussed by The Legal commûttee. It was 
sugg~sted that measures of inte~vention might be taken 
by Qfoastal states_~y~n in the absence of a "grave and 
inuninent danger to ti1eir coastline or related interests". 
It was questioned whether intervention in the case of 
"danger" from pollution or threat of pollution would 
in substance be any different. Sorne delegations were 
of the view that the measures of intervention should 
not be restricted to those "proportiortrl~o··the. danger," 
that requirement could be substituted with the test 
of .. reasonableness". One delegation wanted to extemt 
coastal state intervention to the Exclusivé Economie 
Zone. Other delegations found this hard to justify 
and thought that en'forcement of international stand- \ 
ards should remain with the flag state in such areas 
(LEG XL/5). 

As far as international law is concerned a 
coastal state 1 s Il right" under general international 
law to intervene when an accident occurs within that 
state's te~ritorial seas has never been really open 
to question. Subject to the right of innocent pas­
sage and to the usual legal rules of reasonable 
eonduct, the territorial sea is an area of full 
'coastal statès sovereignty. Although astate might 
.he liable for tortious conduct or for interferenee 
wit~ passage which His not prejudiciel to peace, 
gqod order, or security of the coastal state,1I 
(Geneva Convention on the Ter'ritorial Sea an~d 
Contiguous Z9ne (1958), art. 5(2», it is other­
wise free to act. 

177/..-

> -- ... -

/" 

L 
- 1 

,/ 
:-r-/ 

1 
.' J; 
{ 



, ' 

--

',' 

CHAPT ER 5 - FOOTNOTES CONT 1 D 

On the high seas, the isiue iS,not nearly 50 clear. 
Under the rules of internatlonal law, a coastal 

fstate's right of intervention is subsidiary to the 
right of free, unirnpeded usage by aIl. Article 2 
of the High Seas Convention(l958) proclaims this 
basic freedom; "The high seas being open to aIl 
nations, no State may valid1y purport to subject 
any part of them to its sovereignty. Freedom of 

, the high seas is exercised • • • by aIl States." 
. This customary free use of the oceans has imposed 

a, heavy burden on those interfering with it. In­
deed, ït may even be argued that coasta1 state.inter­

.vention was permissible on1y to ~he extent that it 
~. was specifically a110wed., No treaty provisions pro­

claim otherwise. Article 24 of the~Bigh Seas 
Convention does impose a Iduty on states to draft 
rules to prevent pollution of the seas, but such 
rules are stated to be subject to lIexisting treaty 
provisions ll "and they are directed toward discharge 
or construction standards and not to any self­
proclaimed right of intervention. Moreover, the 
"existing treaty' provisions" to which it refers, the 
1954 Convention on the Prevention of Pollution of the 
Sea by Oil, thernse1ves give exclusive control powers 
ver ships on the high seas to ire flag state. 

In the absence of any treaty law supportive of a 
c astal state "right" of interven ion, recourse would 
ha e to be made .to customary inte national law. The 
pri ciple of self-protection seerns to provide coastal 
sta es with the ~ajor jurisdiction foriintervention 
beyo d territorial'seas. With the ver-mounting th~eat 
pose by maritime activities to coa ta1 interests, 
this rincjple has been increasinql supported as 
has th similar principle of lI~elf-h Ip". 

, See L F:E.' GOldie, 1I~§"nCiPles 0 ,'Responsibility 
~:r: Inter at-l.onal Law," Hearl.: gs, Subcommi ttee on 
~r and W ter Pollution of tH United States Senate 
Cornrnittee on Public Works, 19 t Congress 2nd 
Sessidp, J 1y 21 and 22, 1970, p. 99. This position 
has been di puted. See, for exarnple, E. D. Brown; 
The Lessons of the Torre Can on, Current Legal 
Pro 7rns , . ee a so Dennl.S M. 0 Copnell; Re­
flectl.0.z:s oa' Brussels IMCO and the 969 POllution 
Conventl.ons, ,C~rne11 Internatl.onal La Journal 
3 (1970), p. to O'Connell supports Gol i~ in that he 
argu:s that a \7ight of inte~vention :is "reasonably 
well grounded rn Current customary' l.ntern\;tiona~ law. "; ,-

/ See also L,. M.' Hydernan and W. H. Berrnan, Internat~' onal 
C<:>ntrol of Nùclear Maritime Activities (Ann' Arbor \ 
Mich.: Univers~ty of Michigan Law Schoo1 1060) , 
p. 216. \ ,( ,. 

- 178 \. 

" 

) 

, 

, 

1 

1 
\ 

1 

1 
! 



( 

( 

() 

- l, , . 

CImPTER 5 - FOOTNO'I'ES CONT' D 

1BB. IMCO LEG X~/5, June 19, 1979, p. 3. 

1B9. Ibid, p. 4. 
\ 

190. Ibid., p. 7 • . - ' 

191. See LEG.XL /2/1. 

192. 

'193. 

194. 

195. 

LEG XL/5 p. 10. 

ibid., p. 13. - '. 

-\. 

IMCO LEG XLIV/~, 'September 22, 19BO, Annex p. 1. 

IMCO LEG XL/5 paragraph 57 and 5.8. 

..' 196. Ibid., pp.' 30-31. 

197. One examp1e is to inc1ude certa-in noxious and 
hazardous substances in the C.~.C. In this regard 
it is interesting to note Fhat consideration of a 
draft convention on 1iabi1ity and compensation in 
connection with the carriage of noxious and 
hazardous substances by sea was submitted ~o IMCO 
by the ail Companies Internation~l Marine Forum 
(Leg XXX~III/2/1). The author is of the opLfiion 
that the C.L.C. shou1d remain an "oi1 convention", 
that the above mentioned draft shoü1d bé'the-basis '. 
for a s,eparate convention dea1ing with pollution 
damages caused by substances other than oi1. 
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198. Respectively thé "Tanker Owners Vo.1unt'a-ri Agreement 
Concerning Liability for Oil Pollution, If effective 
October 6, 1969, and t;.àe "Contraèt Regarding an 
Intei:L~~,,-s'upplement ,to Tanker Liability for Oil 

, t Pollution," effective Apri.l, 1971. 

199. \ 
~ '# 

The signataries were: !:S. 1'. -'J:an~t::r Company Ltd., 
Esso Transport Company Inc., Gulf Oil Corporation, 
Mobil Oil Corporation, Shell Int~rnational Petroleurn . 
Company Ltd., Standard Oil Company of California an,;i 
Texaco Inç. "Ten years. of TOVALOP (published by ITOPFJ: 
(in 1979) p. 3. .. 

200.. Private communication from officials of the Inter­
national Ta~er OWners Pollution Federation\Ltd. in 
January 1981. ~ 

201. The C.L.C. created an interna~ional legal regime for -
compensating victims'for oil pollution damage: an 
important schem~-not previously existing in traditional 
mari time làw. \. 

202. 

) 

203. 

/ 
2Q4. 

206. 

206. 

201. 

. The limit has ,been raf.sed since the first version 
of TOVALOP was reproduced in 1969 I.L.M. 497. 
The given figures appear in the current up-to-date 
version of TOVALOP. 

The Federation is based,in London, Staple Hall, 
Stonehouse Court, 87/90 Houndsditch. 

Supra, note 51, p. 239. 

See· Ten 'Years of TOVALOP, published in 1979 by The .,.,;(T 
International Tanker Owners Pollution Federation. i 

See also Reichenbach, Legislative Developrnents Concerning 
Oil Pollution of the' Seas (1980) ($)Intll Bus. L. p. 9 
et seg. and Abecassis 1 Marine Oil Pollution Laws: \ 
The View of Shell International Marine Lirnited (1980') 
t8)Int '1 Bus. L. p. 3 et ~'". 

The Institute is based in Queen & Reid Streets, 
Hami 1 ton 5, ~e rrnuda. 

.{ 
Private communication from officiaIs of the Institute 
on October 1980. 
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208~ Becker, A Short Cruise on the Good Ships TOVALOP and 
CRISTAL (1974) 5 J. Mar. L. & Comm. 609, ~ seg. 
and "upra, note 206. 

209. Ibid., pp. 610 ~ seg. 

- . -
2~O. The result of this is that"l! vfctir .. can recover com­

'pensation over and above that recoverable from a ship­
owner who is party to TOVALOP where the oil, spi11ed was 
owned by an oil company party to CRISTAL. . 

21t <From its coming into force unti1 Jaunary 31, 1978, 

212 

212 

'-
"-

, . 
'} 

'( 

• CRISTAL was notified of sixty-five incidents of which 
twelve resulted in payable claims averaging $401,000: 
Zacher & McGornigle, Pollution, Poli t'ics and Inter­
national Law: Tankers at $ea ~1979). 

(A) FU~lD/82/17 

(B) Abecassis, supra, note 206 p.8. 
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213.. Goldie, supra, note 187 in fine, p. 1230 and Jenks, Lia­
bilit for Ultra-hazardous activities, in Hague, Academy 

4. R e~nt.~n,t;~~~; Law, Recueil des Cours, 1966, p.122. 

214. C.L.C. AXt. XI(l). 

215 • C • L. C. Art • III (3) • 

216. Corzow Factory (Indemni ty) case, pèlJ publication 
S.A., NO. '17, p. 29. 

217. Levi, Contamporary International Law:, A Concise 
Intr\oduction,_ (~979) 1 p. 233. 

, " 

213. Ibid. , and see also C. S. Rhyne, International Lm.", 
(1971) p. ,.121. 

219. E'aglol:on, The Rcsponsibility of States in International 
La\</, (19'28), p. 93 . 

. 
220. S~rensen, Hanual of Public International 'r."aw (1968), 

p. 560. 

221. Ago, Le delit international, Paris 1947 p. 435 et ~ 

222. Von 'Schuschnigg', International (Law (1959). See a~so 
Eagleton, supra note 219. ' 

223. Ibid., p.237 , 
224. Supra, note 219, p. 94. 

225. Ibid., p. 77 • 
. 

Î, 

226. See Art. if4 Convelltion on the High Seas 1958, 450 
UNTS 83. Of particular interest in this respect is 

/ 

J 

'1 

Jenks, supra,note 2l3,p. 126 who states that Il (W)hetner 
extra-territorial damage caused by pollution is a ground 
of liability without 'proof of recklesS or negligent ' 
conduct by the de fendant State has been a matter of con­
siderable controversy, revolving largely around the 
fundamental question how far international 1aw recognizes , , , 
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or should recognize liability arising from the 
objective risk crèated by ultra-hazardous activities. 
There is no incornpatibi1ity between tne princip1e\ 
that conf1icting Uses must be accomrnodated and the 
principle of'strict liabi1ity for the consequences 
of particular uses, wbether these are regarded 'as 
legitirnate or less 1èg~tirnate in relation to other 
useSi the measure in which strict liabi1ity is ac­
cepted depends in the first-instance on how far the 
princip1e of objective ris~ is regarded as being 
accepted, and having any general application, in 
international 1awi it may increasing1y depend in 
the future on how far the principle is accepted 
in genera1 or particu1ar international agreements 
for the abaternent of air or water pollution. Il 

227. Balleneger, L~ Pollutionen Droit International, 
1975, p. 232. 

228. Supra, note 219, p. 76. 

229. To wit that no one was responsible for acts of others 
unless there was fault ~n bis part. 

230. Grotius, De Jure Belli et pacis, II, XVI!!, 921; 
II, XXI, 1-4; II' XVII: XX-XXIII. 

231. Ss6rcnsen, ,supra, note 220, p. 559. 

232. Ibid., p. scn. 

233. A/eN. 4/L. 326. 

234. F1eischer, Pollution From Seaborne Source, ,in New 
Directions 0t the Law of the Sea Vol. III, p. 82. 

235. Art. Il Conduct of persons not acting on beha1f of the 
State: 
1. The conduct of a person or a group of persons not 
acting on behalf of the State shal1 not be considered 
as an act of the State under international Law. 
2. Paragraph l is without prejudice to the attribution 
to the State of any other conduct which is related ;to 
that of the persons or groups of persons referred to in 
that paragraph and which is to'be considered as an act 
of the Staté by virtLUe of articles 5 to 10./ 
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236. Goldie, Int rnationa1 Princ~ 

237. 

23B. 

239. 

240 • 

241. 

for Pollut~ n; (1970) Colum. \J. Transnat' 1 L. 
, 306; Je ks, Liability for Ultra-hazardous act­

ivities, su a,note 226, p. 122, who stated that, 
"the Tribunal! [in the Trail Smelter cas,e] did not 
state, bot cl arly implied, that the liability arose 
from the natu e of the operations of the smelter. !t 
is, therefore,a true case of liability for ultra­
hazardous acti ities without proof of fault or 
negligence. l a different perspective see Castel, 
International L w cheifl as inter reted and a lied 
in Canad9, Toro to 1965. See aIs? Jan Schneider, 
World Public Or of the Environment, Toronto, 
1979, p. 164 _et-l __ 

Schneider in Wor d Public Order of the Environment, 
1979, p. 164, states that" "Others ~ho have analysed 
these very few pr ce dents [Trail Smelter, Corfu 
Channel, Lac Lano x] in the field of international·'; 
environmental ~aw usually tend to agree with him 
,[Goldie] that ~he e is an evolving norm of strict 
liabili€y for epv'ronmental in jury modelled on the 
century-old rule dumbrated in the famous case of 
Rylands v. Fletch r." It is not howe-&er clear whether 

1 

Schneider is im~l ing that the "stri6t" liability of 
the State wou1d 1 e tend to damages ca~sed,by ail 
pollution as re$u t of i.e. negligenqe of a ship-
owner in the no~m l course of its commercial activity 
and not of the ft te in exercising his dut y of redress 
and controt· 1 

Supra, note 187. 
1 

"Chilean - unit d States Cl.aims Commission, Lovett 
case", in Mool~ Internatiop.?l Arbitrations, Vol. III, 
189 8, p. 2 9 91./ 

/ 

UN. Doc. A/CON 62/W. P. lO/Rev. 3: (1980) . 

A l
, / , 

ustra la: orklng 
Marine Envi~onment, 
138/SC. II~/b.27. Ji 

;/ 

/ 

Paper on Preservation of the 
March 6, 1973, UN. Doc. A/AC 
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242. 

243. 

244. 

245. 

, 
Norway: working Paper-Draft Articles on the 
Protection of the Marine Environment Against 
,Pollution, July 19,'1973, U.N. Doc. A/AC.138/SC. 
llI/L.43. 

Canada: Draft Articles for a Comprehens~ve Marine 
Pollution Convention, March 9, 1973, U.N~ Doc. A/AC. 
l34/SC.III/L.28. See Article VII(l) an( (2). 

See also the Report on the l.L.C., Supp. No. 10 
A/35/ld Art. 66. 

U.N. Doc. A/C.3/Rep. 1. 
1 

246. The rationale for this traditiona1 doctrine 
is the desire of naval officiaIs not to 
'hamper any operational mobi1ity of their 
fleets that rnay be involved in adopting dis­
charge regulations and not to open their 
fleets to possible harrassrnent by coastal " 
states enforcing such regulations. 
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247. StockhOlip Declaration on the Human,>Environment, 
r,rinciples 21 and 22. 

248. 

249. 

250. 

O.S. Senate, Commerce Committee Report, 1978 p. 4. 
," ',1 

Mendelsohn & Fidell, ('1979)), 10 J of Mar. L.&' 
p. 475 et seg. 

IMCO LEG XL/3/l, March 6, 1979, p. Il. 

251. Hearings, Subcommittee on Oceans and In'ternational 
EnVironmee~, Conunittee on Foreign Relations" Un.i..ted 
States S$, te, 93rd Congress, lst Session, April 17 
and 18, l 73. 

f 
252. As amended by the Clean Water Act of 1977, 33 u.~.c. ' 

1251, ~~. 

253. Federal clean-up costs are only the expenses incurred 

u 

by the U.S. Government for clearing and cleaning a 
po11uted area. The Trans-Alaska Pipeline Authorization, 
Act (the "TAPS" Act) that was adopted by the U.S. 
Congrelss in Novernber, 1973. As fo'r vessel owners, the 
Act exltends only to "oi1' that has been transported through 
the trans-Alaska pipeline". and on vessels operating 
"between the terminal facilities of the pipeline and 
ports. under the jurisd,iction of the United States". 
However, the Act holds the ves sel owner "s trictly liab le 
'wi thout regard to fault ..• for aIl damages l' including 
clean up costs, by any person or enti ty, public or 
private, including residents of Canada, as a result 
of discharges of oil" from vessels. (Pub. L. No. 
93-153,87 Stat. 584). 

254. The legislation as it is proposed now would actually be 
incompatible wit:h ratification (See H.R. 6803, 95th 
congr~ss, Ist Session). 
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255. 

,. 2~. 
ocetn EnvirOnment and The 1972- United Nations 
Conference on the Environment (1~72) S'Jo Ma~. 
L & C, p. 389. 

Mînister Transport Canada, Press Re1ease'No. 
,18/81, February 17, 1981. 

257. Ibid. 
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