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" The subject of this thesis is the shipowner's liability
for oil pollution damages in the contéxt of the 1969 Interna-
- tional Convention on Civil Liability for 0il Pollution Damages.
The bulk of this thesis, theréfore, represents a systematic
analysis%of that convention. The International Conventiqn on
the Establishment of an International Fund for compensation
for 0il Pollution Damage, TOVALOP and CRISTAL will be examined
- as a corollary to the 1969 Convention. Attempts were made to
suggest-changes and possible future developments where appro-
priate The law has been stated on the basis of material available
to me on December 31, 1980. However,,whenev?r possiple, the -
attempt was made to provide more up-to-date information. )
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. This study is nécessarily limited in scope. It is

beyond the scope of this résearch to examine in:detail the
causes and effects of marine pollution and even the effect of
0il pollution on the marine environment which is indeed a
complex problem. The thesis will be confined as much as
possible to the question of liability and indeed only to one
aspect of liability: the shipowner's.

It is also beyond the scope of this study to déal in full
with the problem of insurability although it is mentioned
where appropriate - . .

’

This research has been organized in the following manner:

‘o
’

f Chapter 1 is the introductioﬁ of the thesis;

Chapter 2 provides a legal framework for the
> ‘0 phenomenon of marine. pollution; = t

N&
v

,/l ‘ Chapter 3 provides an analyfical reviéw of the
/ Civil Liability Convention; '

Chapter 4 provides an analytical reviaw ofﬂthef
Fund Convention

Chapter 5 .is an analysis of pfoposed changes to
the Civil-Liability Convention by the Legal
Committee of IMCO together with-other related
proposals; ’

Chapter 6 highlights the most important clauses ahd
artic%es of TOVALOP and CRISTAL; .

Chapter 7 deals with the proBlem of sthte liability

( The conclusion is in Chapter 8. ‘ . N
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. priétaire du navire pour les dommages causé&s par la pollution par

Examiner en d&tail les causes et les effets de la pollution maritime,

sur le fonds international.

z ’
’ RESUME

La présente th@se a pour sujet la responsabilité du pro-

le pétrole dans le 'contexte de la Convention internationale sur la
responsabilité civile pour les dommages caus&s par la pollution i
par le pétrole de 1969 (la "Convention sur la responsabilité civile").

En conségquence, la majeure partie de cette thése constitue une analyse
systématique de cette convention. La Convention internationale sur
l'établissement d'un fonds international pour compensation des dommages
cuasés par la pollution par’le pétrole (la "Convention sur le fonds
international™), la TOVALOP et le CRISTAL seront aussi examiné&s, é&tant
dérivés de la Convention de 1969. LA ol c'&tait approprié de le faire,
nous avons tenté de suggérer des modifications e% des voies possibles
de développement pour le futur. Nous avons exposé le droit en nous
fondant sur la documentation qui nous é&tait accessible au 31 décembre
1980. Toutefois, nous avons tenté de fournir, dans la mesure du
possible, une information plus 3 jour.

}) (&}

e,la présente étude est nécessairement limitée.

LQ portée 4

de méme que le problé&me complexe des effets de la pollution par le
pétrole sur l'environnement marin, dépasse le cadre de cette recherche.
Cette th&se sera limité€e, autant que possible, & la question de la,
responsabilité- et m&me 3 un de ses aspects, celle du propriétaire/du
navire.

Méme si nous y avons fait référence 13 ol c'était ‘approprié,
il n'appartient pas, non plus, au domaine de cette &tude de se pencher
sur le probl&me de 1l'assurabilité. ~ N

4 4
\«e//

La présente recherche a été agencée de la fagon suivante:

Le chapitre 1 en est 1'introduction. -~
. Le chapitre 2 fournit le cadre légal pour 1l'andglyse du
phénom&ne de la pollution maritime.
Le chapitre 3 fait une revue analytique de la Convention (

sur la responsabilitlé civile.
Le chapitre 4 fait une revue analytique de

Le chapitre 5 analyse les modifications
l1&gal de 1'IMCO propose d'apporter 3 la Conventign sur la res-
ponsabilité civile, de mé@me que d'autres propositions connexes.

Le chapitre-6 met en relief les clauses et les articles
les plus importants de la TOVALOP et du CRISTAL.

Le chapitre 7 traite du probléme de Jla responsabilité
de l1'état. :

Le chapitre 8 renferme la conclusidn.

‘ (1)
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1. INTRODUCTION ° | .

"A point has Ween reaghed in history when we must
~shape our actions throughout the weorld with a more

prudent care for their environment consequence. 3
Through ignorance or indifference we can do massive
and irreversible harm to the earthly environment on
which our life and well-being depend. Conversely,
through fuller knowledge and wiser action, we can
achieve for ourselves and our posterity a better
life in an environment more in keeping with human
needs and hopes There are broad vistas for the
enhancement of environmental quality and the crea- .
tion of a good life. What is needed is an enthusias-

t tic but calm state of mind and intense but orderly
work. For the purpose of attaining freedom in the
world of nature, man must use knowledge to build, in
collaboration with nature, a better environment. To
defend and improve the human environment for present
and future generations has become an imperative goal
for mankind-a goal to be pursued together with, and
in harmony with, the established and fundamental
goals of peace and of world-wide economic and social

~ development."

o

There are three principal ways in which the marine envi-
ronment is being d;sturbed by man: pollution egéna?ing from
activities on land, pollufion dischaiged from ships land .
pollution via the atmosphere. It is 6nly with the second
and, indeed, only one aspect of the secona, namely the ship-
owner's liébility for o0il pollution, that this thesis is concerned.

It is well known that land~based sources of pollution are
responsible for thellargest quantities of pollutants released into
the marine environment. Some estimate as ‘much as 90%. This

fact should always be borne in mind when considering the

-1-
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problem of marine pollution from ships beééﬁse "even if

this source of pollution were to be fully eradicated, the

problem of preservation of the marine

-
nvironment would be

neither fully nor even substantially/settled."?2

marine environment.

It is only comparativély recently that there has been

any kind of internationdl regulation dealing with the|marine
\ ]
enviroQggnt. Traditidnally all were entitled to enjoy free-
; i
dom of the seas. Codastal states then developed territprial

zénes whicﬁ were -Subject to Linnocent passage." Thus, insteéd
of treating the vast expanses of oceans as the "common '
heritage of nkind"3,where no nation has a right to anything
without int#€rnational approval,. nations have used the oceans
with littYe hindrance and have regulated only piecemeal |as

a.resuly of. some disasteé such as the Torrey Canyon and AmMOco

~

interests. The conventions,rather than being constitutional
/

/ :
conferences:i?r the large part become little more than border,

-
N {

° { 1

The international sea conventions are fraught with competing

<
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disputes: Larties have as theijr top priorities ‘the pro-

tection and improvement of their own rights, not the good

of the whole. Tensions are visible between the econonic

—— ( *

in;erests of the maritime states, for whom less regulation

and more f%eedo& of the seas is more profitable, on the one

" hand, and on the other, the environmental interests of the

coastal stages in the ﬁfotection of their coéstlihes Pna off-
shore waters. These countries clearly advocéte more *egulation
and less freedom of the seas. ;

 Another tension can b? seen betweenSthe coastal states
and the flag states, especially the so-called "flag of con-
venience"® states such as Liberia and Panama. This tension’
arises over the qu;stion of enforcemenp of regulation§$5 The
coastal states are concerned that therlaé states are not
interested enough in protecting others' coastlines to ensure
that their ships meet the "generally accepted international
standards" enforced by the conventions. The coastal states,
therefore, want to have the po&éf to enforce those standards
on any ship engéring their ports, their territorial seas

(generally considered to be 12 miles) and possibly their
s .

economic zones (zoo‘ﬁiies), when they have a far better

\

o
v \

opport {ty and greater interest to inspect the sﬁﬁfs than
do_the flag states. \

,' The result of these tensions is far less effective reg-
ulation than should be ih'existencerfor true ﬁroﬁection of

< : o3
the marine environment. The generally accepted international

| -3




staﬁ&agﬁ;ﬁare too low to satisfy coastal state interests.
o . B
These coWfitri€s then react with unilateral. national reg-
ulations and enforce these higher standards on ships

entering their pbrts. Unfortunately, the result is a mish

S,

mash of varying degrees of both international and national 4

regulation. N

Internatiofal contribution to the regulation of oil t
pollution by ships has been the following. Aé early as 1926, o
the United States hosted an international conference on the control ‘

Y
B

of 0il pollution from ships. This attempt failed, however,
tdo produce an acceptable conventionm. It was not until .

1954, at the instigation of the British government, that an s

-

. international agreement on the prevention of"polluiiongby

0il was reached, the International Convention for the Prevention

of Pollution of the Sea by 0Oil. In 1958 the Inter—-Governmental
Maritime Consultative Organization (IMCO) was formed to
administer the }954uconvention, its 1962, 1969, 1971 amend-

ments- and to develop new conventions to deal with pollution . =

~A

" from ships: t%s\lnternational Convention Relating to Inter-

vention on the High Seas in Cases of 0il Pollution Casualties, -

1969; the International ConVention on Civil Liability for
- q - 4 >

0il Pollution Damages (C L C ), 1969; the International
Convention on the. Establishment of an International Fund for

Compensation for 0Dil qulution Damage (the Fund Convention)

1971; the International Convention for the Prevention of . |
a

‘
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Pollution from Ships, 1973; the Protocol of 1978 relating
to the Interﬁational Convention for the Prevention of
Pollution from Shipg 1973.

The subject of this thesis is tgg*discuésion, principally .
in the contest of the CILC anélmmui Convention, of the prob-
lem of responsibility, liéﬁility and compensation for
damages caused to the marine environment qnd other econoﬁic‘
interests by o0il pollution from ships. This thesis does
not, therefore, deal with the prevention of o0il pollution
per se altﬁough this is where the }eal fight against oil
pollution lies. Notwithstanding measures to prevent‘oil

pollution:ﬁ

sc much 0il is being transporxted on the seas that
accidents, due to the inevitable element of human failure,

are bound to happen. A system of respopsibility, liability

~and compensation must, therefore, be established in order

to deal effectively with the results .0of these agcidents:
0il pollution damages. 'In other°words, this thesis is/only
concerned with the situation where pollution has already
taken place.

Although almost all the recent convention§ on marine
pollution deal with the questién of civil liability for
0il pollution damages, the C L C and the Fund Convention
are the only ones to provide a detailed set of provisions

on this issue and is, therefore, the most important inter-

national contribution to the solution of the problem of
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civil liability for oil pollution'gamages. It is the
discussion of these conventions both from an analytical
and from a dynamic perspective that represents the core

of this research.

Rules of liability for pollution damages have been

most developed in the areas of o0il pollution and nuclear

materials. Liability is strict or absolute:

a non-fault regime. Further, liability is channelled:

one particular person (the superior for example) is
charged with compeﬁsatipg the v;ctims. Thus, the victims
know against whom to direct their claims and are spared
the time and expense of claiming against more than one de-
fendant without knowing the proportion Bf-their respective
faults. Liability is limited by establishing ceilings to
the amounts which may be claimed. This limitation seems
generally to go hand-in-hand with absolute liability re-
gimes. Finally, compensation funds are established for

pollution damages. These developments are peculiar to

limited areas of marine pollution and are far from being »
) !ﬂ___-‘n—_——

k ) ’ )
the norm. . S —

State liability is even farther away from becoming
part of the conventional law on marine pollution. At present,

the International Commission is drafting treaty articles on-

B U |
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this problem of state responsibility. Their rqsﬁlts
might directly affect the questions of responsibility
and liability foryoil pollution damages.
The basiC*ﬁurpose of thé CLC and the Fund Convention
is to provide for a uniform comprehensive system of re-
covery for damage caused by contamination resulting
from the‘risk created by thg marine transportation of’
bulk oil cargoes.8 In other words, these conventions try
to respond to the need for recompense for damage after
a discharge of o0il from a ship carrying oil in bu}k as_
cargo, whether the discharge be large or small, intentional
or accidental, leéal or illegal.
The central feature and fundamental principle of the C L C
is that the owner of a polluting vessel will be strictly liable

"for any'pollution damage caused by oil which has escaped or

9

has been discharged from the ship", ” subject only to certain

oo . ¢
very limited exceptions.

The nature of liability, as expected, was the most
controversial question considered at the Conference. While

a substantia;_gumber of the delegations advocated basing

liability on fault with a“revergg} of the burden of proof, |

i

la majority were in favor of the principle of strict liability. ~
Of these, some wanted the ship held strictly liable, while mi\
‘others advocated imposing such liability on-the cargo. A )
few supported a Canadian proposal which would have made the
ship strictly 1iable“up to % specified monetary iimit, beyond

which the cargo would have been liable.

I
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In the end, what threatened to be a deadlock was resolved
by the adoption of a species of strict liability, but with
sufficient exceptions to make it insurable to the same limits

of coverage as would have been available had liability been

based on fault, with the bur&én of. proof reversedd® #

Another very sensitive issue at the 1969 Civil Liability .

Convention was the limitation of liability. As will be Sg&en,.

=

=

the solution adopted at the Conference left some delegations”

most unhappy. However, it is submitted that compared to the

v

International Convention Relating to the Limitation of the
Liability of Owners of Seagoing Ships 1957,lla substantial .
‘ - Pir,‘*;f"

improvement was at the time écheived.12 An _entire chapter has been,

) . \

therefore, dedfcated to the :sle of)liability and its
limitations.

Accérding to the C L C the Courts of any state where
pollution damage has occureq&retain jurisdiction to hear
and determine the claims of the §ictims. It is not

to be supposed that the interpretations of each national

- Judiciary system will be in every respect identical with® all

others. There was never any serious discussion in these neg-
otiatioﬁs, of devices to achieve greater consistency, such as
reference to advisory tribunals, or perhaps to the Inte£natfonal"
Cgurﬁ og Justipe. On the other hand, from the étandpoint

of providing adequate compensation for victims of pollution .

damage, the importance of international consistency pf-

3
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linterpretation should ﬁbt be overemph;sized. By énd large,
national courts will be adjudicating claims of their own
nationals and, interpretations inconsistent}with the breig e ﬂ“"ﬁ?
purpose of compensétion might even be reversed in nétibnal ; -
legislatures. .Forum-shopping, if it arises, may be a pressure
for consi§tency, and in any case, will be seen as é small
price to payﬁfor the status quo byunations so jealous of
national pferOgatives as to opposé international tribunals.
Moreéyer, interpretation has its limits. { \
Finally two other important features of the C L C should
be mentioned in this introduction. Thelfirst is that the
x thér of any éhip registe;edain a contraéting State and
carrying more than 2,000 tons of o0il in bulK (as cargo) must
-maintain insuraﬁce or other financial security amounting to
the owner's totai liability under Fhe Convention. The second

is that a plaintiff may sue the insurer directly without

, having to sue the shipowner. 13 Consequently it is much

‘easier and more effective to enforce judgements.

° i

-
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2. MARINE POLLUTION: A LEGAL FRAMEWORK

Although the subject of this thesis is'limited to
the analysis of the problem of‘liability and compensatioq
for oil pollution damages caused by ocean-going véssels;
At is important to indentify the legal ffﬁmework in which
this analysis will be conducted. The C L. C and the Fund

“Convention were motivated by a fortuitous event (the

Torrey Canyon disaster) and were not the culmination of

- infernational negotiations. The C L C has been viewed

as an exception to the classic norms and freedoms re-
cognized by internationalllaw.

Experience has shown that-the first approaches to
international problems are fragmentary and limited to the

-

particular areas where need has emerged. The C L C s

0

and the Fund Convention are no exception.

’

x

2.1 Marine Pollution .

There are many forms of marine pollution, biological,
cheﬁical and physical, its causes and effects are diverse
.and complex, produced over a 19ng period of time as,a re-
sult of many different human activities.‘ The dgfinition of

»

marine pollution adopted by many United Nations bodies is:

‘ -

AN

¥
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d
Introduction by man, directly or indirectly, of
substances or energy into the marine. environment (in- X
cluding estuaries) resulting in such deleterious effects ’
™ ag harm to living resources, hazard to human health,
hindrance to marine activities including fishing, im~
pairment of qfality for use of sea water and reduction-
of amenities.l4

The ocean cannot absorb the increasing unt of waste
materials man has brought to it. This is e:z:ciglly true

M \ Ve
of the fragile c¢oastal zone with its abund&nce/bf sea life.

Mankind is becoming increasingly dependent on these resources

which are being threatened by serious damage. Eventually

all pollution becomes marine pollution:\it is the sewer for
- ‘ - air and land with rivers for conduits. From the land comes .
human and animal waste, industrial and agricultural chemicals

-

through sewage and rivers. From the atmégg?ere,'pesticides,
PCBS, automotive combustion by-products are blown out to
sea. On the sea, ships accidentally and intentionally dump

- hazardous cargoes. {Ocean dumpihg of waste is often intentionally
e /

carried out-to escape the jdfisdiction of state territory
: thereby escaping regulation. Finally, there is the exploitation
of the seabed. . , .
For the purposes of this paper marine pollution maf\be
divided into six main headings: (1) marine pollution caused\via the
,“‘ . atmosphere by.land-based activities;-(Z) the disposal of
domestic and industrial wastes; (3{ radioactive pollution; \
(4) the disposal of military materials; (5) ship-born

| pollutants; and (6) pollution resulting from. offshore mineral

- ~11~ . -7
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"exploitatign. Headings (1), (2) and (5) are\the principal
1 \

causes of marine pollution at ;present. It is important to
. *

»

note that land-based sources of pollution,. including outflow
1 -

from rivers and pollutants vaporised into the air, raccount
for by far the largest portion of marine pollution, some

estimating as much as 90%.‘}6

States have exclusive control
over this kind of pollution. Seabased activities can be

divided into exploitation of the seabed (approximately 5%)
and pollutants from ships ‘the remaining 95%.l7 Marine pol-

lution caused by ships can be divided into two further -

categories: that resulting from acts performed in the course

of normal ship operations and pollution resulting from accidents.
¢ { ' ¢
< e ~
The former is caused mainly by rinsing out empty oil tanks -

with ‘sea water. The International Convention for the Prevent-

ion of Pollution of they§qgkby 0il, 1954 (amended in 1962,
EAE | 3

¥1969 and 1971) and the 1973“Thternational Convention for

the Prevention of Pollution from §hips have provided for

increasingly strict cpntrols on this now diminishing practice.
The other kind of|ship pollution\ié that caused by

a bﬁlk carrier - usually a tanker - spilling its cargo

because of an acéisgnt, a stérm, a collisioﬁ or by funning_

aground. This problem has become more acute in the past 20

years becauségej the size of the tankers, VLCCs (Vgrf Large

Crude Carriérs), 200,000

- i

o 500,000 tons, thus increasing

the risk of substantial haym. . . /////
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2.2 “Pollution anpg Freedom of the Seas -

In the 1960s there was much debate over Ehe\concepts of

the sea being res nullius - belonging to ngone, - and res

communis = the "éommons" approach, embodied.in 1970 by the
United Nations General Assembly as “t%F common heritage of

mankind"._ The importance of this debate lies in the gquestion

of control,and jurisdiction. ,With freedom of the seaslg no state

has a right to take action against a foreign ship on the high

s

seas. In fact, however, this freedom has been curtailed: all

"

ships must carry the flag of some state before it is free

to travel on the high seas. Flag states not only have a right
1

but also at times an obligation to regulate their ships. T

.. . ' ‘ \
Furthermore, each coastal state has & territorial zone, now |

set at 12 miles, which'is the exclusive jurisdiction of that ‘

state éubject only to "innocent paasage"-

) A second alternative to freedom of the seas ‘is
"national territorialitfh, the ocean is divided into zones |
for each te}riéory. No state is allowed to encroach on or

damage the others' zones. These two concepts, freedom of the seas

and national territoriality, are both individualistic,

based on a policy of laigsez-faire: everyone is allowed to do

everything as long as it does not interfere with others.

-

Pollution regulation is made more difficult.

L3
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The third alternative - res communis - is based ‘on a

different approach: the whiole ocean perceived as a genuinely

common resource subject)to community management: no one is
8

'al}owed’to do anything without permission: This approach, if

adopted, would be by far the most effective way to regulate
.marine pollution. However, any gerious discussion of this
approach is on the wane, and it is doubtful .at this time that
20

it can be considered as a serious alternative.

In fact the freedom of the seas could be an effective

>4

way of controlling marine pollution if the states exerciééd

the powers they have over their own territory. Their refraining
from doing so has resulted in a de facto freedom of individual
ships to disregard the interests of others. It is easy to see
why this has happened: unilateral action by states affects only -

their own ships and those who enter their territorial zone.

S
Y

It is only by international action that regulation. can have

any real effect. It is here that the tensions between the

cohflicts of interests of different states can be most

clearly seen and have their most deleterious effect. Flags

onvpnience states have no interest in enforcing regulations

on their ships. Coastal states with their desire for strict

of

regullation only have power over ships entering their poéts.
Unilateral national action is unsatisfactory: it would be
impossible for ships to comply with dozens of different kinds
of reéulétions,uﬁo doubt cdﬁflicting and pf different stand-

ards in or&er,tq be able to enter the required ports. The

v -
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only real solution is gooperation: freedom of the seas as a

basis but with more of a "commons" -spirit.

2.3 Rules of International Law oot

)
¥

Three existiné bodies of law are of interest for this

paper: general principles of international law not specifically

related to the law of the sea; general principles of the law

o o

*of the sea such as Article 2 of the Geneva Convention on the High

Seas; rules specifically dealing with pollution of the sea. The

latter hay be divided into general rules on pollution such as

——

~

Articles 24 and 25 of the Geneva Convention, specific conventions
on pollution such as the 1954, 1969, 1271 and 1973 IMCO Conventions
and regulations designed to prevent pollution or reduce the risks
therebf, such as rules to prevent collision. This latter category

goes beyond’the purposes of this paper and will no£ be dealt with.

2.3.1. General Principles of International Law

The general principles of law, .which were applied in such

cases as ‘the well-known Trail Smelter 2land Corfu Channel cases,22
- @
are applicable to' "international" sources of marine pollution. 23
* L]
The court held in the former case that: , :

under the principles of international law .... no
State has the right to use or permit thé use of its
territory in suchea manner as to cause injury by
fumes on or to the territory of another or the «
properties of persons therein, when the cause is

of serious consequence and the injury is established
by clear and convincing evidence.

~15-
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This basic principle is applied to water pollution, in
particuiar to riverél There is no reason why it éhouﬁa not
also be applied to the ocean. States should have just as muéh
obligation to control the activities ?f their shipg at sea as

the use of their own territory. The qoﬁcept of the ship as

territoire flottante %pnfirms this vie&. States should have

just as much right to have their oceans (as "common heritage")

protected even if their is no violation of sovereignty, no in-

jury caused to the territory of another as where pollution occurs

on the high seas.

The court in the Corfu Channel ¢ase applied the above

/principle to the sea. Albania was held. to have an obligation

to prevent the use of its territory in such a way as to in-

fringe upon the rights of other states to navigate through the

Channel?sdAlthough the: most serious effect of interference with

the ocean is its effect on the sea's resources such as

ﬁishfries, rather than transportation, it is submitted that

©

the Corfu Channel case is .readily applicable to this form

of interference: marine pollution. The language of the

court was very broad:

Such obligations are based ... on certain general
and well-recognized principtes, namely: elementary
consmderatlons of humanlt% even more exacting i
than war; the principle of the freedom of maritim
communication; and every state's obligation not to
allow knowingly its territory to.be used for acts con
trary to the rlghts of other States. 26

peace

-16-
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It will be .noted that in effect both these cases are

v

centered upon the problem of state liability." This subject

#

is dealt with in more detail in Chébter 7.

»

2.3.2. General Principles of the Law of the Sea

The 1958 Geneva Convention on éhe High Seas sets forth
many general principles of the law of the sea. No other -
ratified convention has taken 'its place in this respect,

‘ The preamble states that the Convention's provisions
are "generally declaratory of established principles of
international law". Art. 2(1l) lays down the pﬁinciple of
the freedom of the seas: the high seas are open to all nations,
no state may validly purport to subject any part of them to its

sovereignty. However, the freedom is limited in Art. 2(1)., (2)

"These freedoms.....shall be exercised by all states with

reasonable regard to the interests of other states in their

exercise of the freedom of the high seas." [This is similar

to the principle enunciated in the Trail Smelter and Cbrfu

Channel cases: the enjoyment of one's own“rights must not

. cause injury to another.?27 -

it has éccasionally been suggested tha£ Art. 2(1)
allows thé freedom to pollute the ocean. This is obviously
not within the spirit of Art. 2. No state has a right to’
downgrade this "common heritage" in which every state has an

.equal right. Furthérﬁore, the "reasonable regard to the

interests of other states" of Art. 2(2) should effectigely

r

counteract any possibility of such an interpretation.

-17~
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kinds ofggpllution that were of concern at that time.
o ot ! . ‘ _‘ <«

Arts..4 and 5 assign maritime jurisdictioﬁ, the iight

¢

of conlxol of ships, to. the flag sfates.‘ Art. 10 requires

the flgg state to take ;uch measures, in conférmity with
"generally accepted ‘international standards", as are necessary
to ensure safety at sea. The control given to the flag

states have caused the well-known problém of fhe fi;gs of

o

convenience whose states have no political or economical interest
in anti-pollukion regulation. The result 9f this is lack

of any effective international égregments or standards. Coastal
states with their important environmental interests react

by unilaterally/imposing their own standards as was seen in

1970 when Canada enacted the "Artic Waters Pollution Prevention

Act" establishing a 100 mile anti-pollution zone. This
situation is unsatisfactory-and likely to cause much

jurisdictional dispute. For effective control of marine

5

pollution agreement -and teamwork are essential. The placing

-

: " .
of control in flag states resulting in flags of convenience

is a great hindrance to such cooperation. The eradication

of flags of convenience states would be a major step towards

\

improving the situ§tion.
\/\ .
\

f ©

2.3.3. Rules Specifically Dealing With MaripeCPollution

. 2.3.3.1. General Rules on Pollution -

.
° Y
¢ 2

The High Seas Convention included two articles on the
. -

-y

- -
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Art. 24 obliges states to "draw up regulations to prevent
pollution of the seas by the discharge of oil from ships".

Art. 25 obliges states to "take measures to prevent pollution

of the seas from the dumping of radiocactive waste" and to

* 3

"co-oper;te with the cémpetent international organizations" -

in taking measures for the prevention of pollution from "any

activities with radioactive materigls or other harmful
\;>agent5". It will be noted that maritime transport of

natural gas in 1958 was only Jjust beginning and was not, there-

fore, specifically dealt with in this convention. However,

the "other harmful agents"” of Art. 25(2) could be applied to

0il thus creating a general obligation to prevent oil pollution.

Unfortunately, none of the most'likely offenders are
\ S %
parties to the High Seas Convention?? Thus, Art. 25(2)

will be of little effect in the battle against oil pollution.
Y 6 g

o

2.3.3.2. ‘Specific Conventions on Pollution

e ®
There have been four main conventions dealing with.
0il pollution: the 1954 Convention for the Prevention of
‘Pollution of the Sea by 0il, with amendments in 1962 and

1969, the 1969 Convention on Civil Liability for Oil Pollution

-19-



Damage, the 1971 Fund Convention and the 1973 Convention for
the Prevesfionxgg_Pollution from Ships.
The 1954 Convention prohibits the discharge of oil or

oily mixture. Originally thg prohlbltlon was limited to -

“

certain zones, however, the 1969 amendments have abolished
/ i ; 30 ,

this restriction.
The 1973 Convention (and its 1978 Protocol) endeavoured
to update the 1954 Convention. 14, attempted to take into
account other ship—éenerateda es, such. as sewage and gar-
bage, and an attempt was made to control the release of
noxious substances other than 011 from vessels. No reference
to respons:Lblllty and liability is made in this-Convention.
This may be attributed to the fact that responsibility and
liability for damage caused by ship-generated pollution is
dealt  with in the CI C. and Fund donventiom; the main

subject of this thesis.

By far the greatest amount of marine pollution regulation

has been céntered on pollutién by oil from ships. Althéugh
such effort in'this field is to be coumended, there is an
"imbalance: discbarge from ships accounts for apprqximate}y
only’§0% of all marine pollution.3l Apart from the receﬂt,
ocean dumpiné conventions32, a fishing conventlon33; the
Stockholm Conference ana other regional.agreements, too little

has been done at an internationai level to regulate the other

B -20- ) .
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far more serious forms of pollution. Whilé oil is generally
broken down by natural process, persistent synthetical
chemicals coming from land based sources are known to ac-
cumulate in fish ahd sea animals and present a serious threat

.to their continued existence. This disequilibrium is a direct

result of %uch disasters as the Torrey Canyon incident:

public opinion was so outraged at the damage that was so
visibly done that the international community was forced to
take action 1in this particular area.

Another more contgover§ég% method is the use of
adjacent zones. At present thelcontiguous zone35 can extend
no farther than 12 miles from the base-line by which the
territorial sea is measured. This zone is to protect thg
state's own territory from damage which might otherwise result
from activities taking place in the zone. As long as this
zone does not exceed 12 miles there is unlikely to be much
,diépute. More controversial, though, is the: proposal for
a zone extending to 100 or 200 miles (as Canada did in
the Arctic,) allowing for measurés against foreign vessels
in this area whieh.is regarded as high seas by most nations.
This is unéatisfactory for it will inevitabiy lead to
jurisdiétioqal-disputes: «~Furthermore it is in this area

that the bulk of mineral exploitation activities take place,

-21-
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;Aif is the locus of the heaviest concentration

T ——

of ocean shipping traffic, this is the area

- which receives the most concentrated effluents from land-

based activities and it is in this area that the greatest
potential for ecological and economic harm.exists because of
its adjdcéncy to the coasts and also because it contains

the bulk of commercially‘exploitable living resources of the
ocean and of ocean life. It is this area, therefore, that |,
requires the highest stapdard of reéulation for which
international agreement and. jurisdiction is the only effective
method. Coastal states c§nnot regulate polluéion emanating

from sﬁrrounding states. Ships cannot be expected to fulfill

the varying requirements of all the different states. Freé®am

of the seas would be substantially impaired which would only

worsen relations between states, leading to abuse and
discrimination. 36 ‘ )

It is true that the above reasoning shopld apply to
the 1l2-mile zone’ as well, if not with more force. However,
some compromises must be reached. Althoﬁgh international
regulétion would be thé most effective way of dealing with
the pfoblem, until suffigienflinternational spanda;ﬁs

are in force coastal stdates cannot bé expected to -leave

their coastal lines almost wholly unprotected."

-22-~




3. THE 1969 INTERNAT;ONAL_C@NVENTION ON CIVIL LIABILITY
FOR OIL POLLUTION DAMAGE ‘

-

The iﬁpetus following the concern generated by the

Torrey Canyon disaster was reéponsible for the establish-
37 (8)

ment by the Council of IMCO Lf a new Legal Committgg.
This Committee was immediately charged with se&erai\legal issues
among which one of the nmét challenging was concerning all
questions relatiﬂg to the nature (whether absdiute or‘not),
extent and amount of liability‘of the owner or operator of

a ship or the owner of the cargo (jointly or severally) f9r
damage caused to third parties'by accid;Qts suffered bywlhe

ship involving the discharge of_persistent oils or other

noxious or hazardous substances and in particular whether

it would not be advisable:- “

(a) to make some form of insurance of the liability
compulsory; - .

(b) to make arrangements to enable goverﬁmentS'and’
injured parties to be compensated for the damage
“due to the casualty and the costs incurred in

(ﬁi combating pollution of the sea and cleaning
polluted property. )

The International Legal Conference on Marine Pollution

Damage was convened by the Assembly of IMCO as the culmination

of the first part of the work arising from this mandate.

-23-
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The Assembly and Council accepted .the offer of premises
and facilities by the Government of Belgium in the Palais
N Y. .,
des Congres in Brussels, where the Conference was held for -

a period of three weeks from ld to 29 November 1969.

The result was the International Convention on Civil

Liability for O0il Pollution Damage discussed hereafter.a? (B)

e
s 3
T
B

3.1 Jurisdiction
3.1.1. Territorial Jursidiction of C L C

Ar;&cle IT defines the geographical sé&pe of the Conven-
tion: "This Convention shall app%y exclusively to p?llution
damage caused on the téfritor§ including- the territorial sea
of contracting state and to preventive measures taken to

prevent or minimize such damége." It is quite clear that

" the nationality, domicile or residence of the defendant is

irrelevant, the sole criterion being one of territory.

Unfortunately, the description of territorial jurisdiction .

S

in the C.L.C. text is suffiéiéntly ambiguous to suggest

38

more questions than it settles.” The Convention does not

establish .its own measure of the breadth o¥ a nation's

4

territorial sea, leaving the door open to many potential

» ! ) f » (] . L] §
problem areas with regard to the jurisdictional scope of the
C.L.C. The universal lack of uniformity concerning the ex-

tent of the territorial sea is a well recognized international

-

L
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problem. The gravity of this problem and the difficulities

its solution involves were well demonstrated at the 1958 and
1960 Geneva Conferences on the Law of the Sea?o Both Con-

.

ferences failed in their attempts to satisfy the neé& for a
uniform limit of the extent of the terrjtorial sea. On
the girst occasion, the majority necessary for ratification
was lacking, while on the second, the strong opposition of
both Communist and Arab states was fatal to an agreement.
The conéern that serious diplomatic problems of dramatic
proportions can arise from implementation of a treaty applying -
to so diversely defined a jurisdiction is well founded.41
Professor Black has put forward the idea that "the enjoyment
of exclusive and extended offshore rights for one purpose
eﬂcourages a state to attempt to acquire territorial
jxrijﬂiction for all p:rposes, resulting in jeopardy to
other States' regional interests and freedom of the seag".
IThis position, which summarized the view of the United States
U’epartment“of'State,42 is not, however, immune from criticism.
When Professor Black says that if the United States re-
cognizes extended territorial limits of other states with
regard to the C.L.C., it may later be forced to concede
greater territorial mileage in cénnection with other aréas

: s v N » 43
of international significance, he seems to overlook the

urgent and imperative necessity of solving a specific prob-
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lem with a specific set of regulations, irrespective of

the indirect efféct~§hat this set of riegulations may also

have as precedents .

{

Although it is true that national soyvereignty apparently

I3}

has combined with national self-interest \to impede any realistic
agreement on the important question of un fpim delineation v

of territorial sea,%? it is also true that \this problem
-

is too important‘go be left unsolved. The establishment
of what -can be defined as "pollution zones", where all
membér states can exercise territorial jurisdiction exclusively
for pollution "control" purposes, may be more acceptable to
the international community by avoiding the controversial
definition of "territoria sea.” |
Article II does create a "benefit" even in favour
of non-contracting states or their nationals in cases where

reasonable preventive measures are taken on the high seas_

%

or on the territory of contracting or non-contracting states

o
=

in order to prevent or minimize pollution damages to a

contracting state, irrespective of who implemented these

’

measures.
3

Reasonable preventive measures taken to prevent contamination

of off-shore installations are excluded by Article III,

.

irrespective of where such measures are taﬁéu, because such

installations cannot qualify as being part of the territory

of a contracting state.

A

The Convention clearly applies not only to territorial

seas but also to/the terra firma of’a contracting state.45

It should be noted that because the C.L.C. defines "pollution

damage" rather than "incident" in terms of location within

a
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the territory or°territorial sea of a contracting state”
the owner of a polluting vessel could be liable for pol-
lution damage to the territory whether the-incident
occurred within thé territorial sea, in the cdntiguous

: , 4
zone or even on the high seas.

€

3.1.2. Subject Matter Jurisdiction
3.1.2.1 Damages -Recoverable

Article I, paragraph 6 defines pollution damage as:

$Q “loss or damage caused outside the ship
carrying oi'l by contamination resulting

from the escape or discharge of oil from

th&€ ship, wherever such escape or dis-

charge may occur, and includes the ‘

cost of preventive measures and further

loss or damage caused by preventive measures."

It is submitted that the ambigquity of‘fhe definition of
pollution damage is one of the weaknesses of the C.L.C.
because conceiyably-a defendant could ;rgue that his dié-
charge d;d not c&use any "damage". Also, it would have peen
better téxpredicate l%ability on more specific "cleén-up
costs"” for discharge or escape of oil.

The vagueness of the terﬂn"da@@ge“ and the wording of
Article' I itself may allow a shipowner to assert that an oii_
spill did not cause “pollution damage" as defined in A{ticle
I(6) or to assert that the spill would not have caused
"pollution damage" and, therefore, government clean-up efforts
did not constitute a "preventive measure" because they were

47
not reasonable.
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Although' as Abshire4&k§co nizes, "it seems Very unlike-

. , 3’ ,
ly...that such an allegatio

where the government has fou

9

s sLs . 4
clean-up activities, even if no other damage occurred”

a clear woxrding and definition of th& term "damage" would
s \ Y

and expensive 1itigation.S

¢ e, ‘ _— .
This problem, however, is hot as.easy \to solve as it

on a certain act by the defendant if this act does not

produce any damage. It-would be, therefpre, preferable

.to widen the definition of damage in order to encompass
—

clean-up activities where there is a threat of an‘oil

. spill but a spill does not subsequently occur.
3.1.2.2. Remoteness of Damage‘

Article III (1) places all liability on the shipowner

only for "pollution damage". The/defini;ion in ‘Article I (6)
contains three separate elements:
s 1. 1loss or damage by contaminatiqn;

2. costs 5; preyentive'measures; | / .. o

3. further loss or damage caused by preventive measures.

-28=
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The alternative basis of the definition, i.e. damage or
preventive measures, seems to indicate that ; government of
a state which suffered no actual pollution damage after a
timely chédge of wind direction.sends a slick across a .
channel to a neighboring state, but whiph had deployed sub-
stantial preventive measures while its.coast aﬁpeared
threatened, could sue in its own courts. This would be’

true even though the measures employed were purely defensive
in nature in that they fended off the approac%ing slick and
did nothing to remove.any volume of oil or reduce eventual

exposure to the neighboring state. 21

3.1.2.2.1. Loss or Damage by Contaminatiqn
k. .

The damage in order to be recoverable under the con-
§;nt;on_must be caused by contamination. Twdé important
claims are, therefore, excluded: (i) damages caused by
the oil subsequently igniting, or exploding and (ii) the
claim of a shipowner whose ship has had to take action to
avoid oil, whether or not ignited, which has been dis-

charged by another ship.-

The Draft Articles specifically included the former

damages. It was thought that no difference in result

,/

should occur if a ship explodes or catches fire,and, as

a consequence, 0il escapes’ and causes damage by contamination

"or if the damages are caused by the oil subsequently

. -29-
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igniting or exploding It was felt to be partlcularly
unjust, especially with regard to those prlvate defendants
left without the advantages of the C.L.C. and, consequently,
without benefit from the Fund Conventz.on, to 1eaVe this last
kind of damage to the lex fori.

" As will be seen in Chapter 5 this issue has been re-
céntly debated by the Legal Commitéee of IMCO but‘no‘
changeyhas resulted heretofoRe:\ . -

i

It can be safely said that pgrsonal 1n3ury, if caused

by unignited oil, is recoverable under the C.L.C. because

it is possible to qualify this damage as caused by con-

tamination. The wording of Article III (l),52 clearly indicates
that more than just physical damages céqsédsﬁy contamination

is recoverable. However, the word"loss" remains undefined in

‘the Convention. The burden of interpretation is left to:

e

the lex fori.

2

'3.1.2.2.21 Cost of Preventive Measures

A;ticle I (7) defines preventive measures as "any reason-
able measures taken by Any erson after an incident has occur-
red to ‘prevent or minimjl.zep llution damagg "

The first requirement of this definition is that'the

preventive measures must be reasgnable. .This is an important

‘safeguard for the shipowner especially in the light of Article,

II because he will be answerable fokx the cost of preventive
L] ! oz
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measures but only if there is reasonable gfound to be-

lieve that these measures were necegsarx to avoid or minimize
damages in the terrltorlal waters or terrltory of the pol- |
Iuted state.>3

A problem could arise with measures reasonable in their

essence but unreasonable in quantitative terms, i.e. when

too much detergent is employed in an operation. Again the

. application of the "reasonable measures" test would -render

the expenses irrecoverable. “ A

The second»requiremeﬁt in tﬁ; defintion of Article I (7)

i.e. that pféventive measures are only those taken
"after an incident has occurred" seems to give rise to a
logical contradiction. The C.L.C. definition of incident54
is "that occurreﬂce or series of occurrences that givé rise
to o0il pollution damage*, and we havF seen that pollution damage
means "loss or damage....resulting from the éécape or discharge
of oil from the ship".55 It is, therefore an inescapable
conclusion that only measures taken after oil spills from
the ship are recoverable under the Conventlon.

The C LC's neglect ofkpreventiye action is under-
standable only if this convention were meant to be read
together with the 1969 International Con?ention Relating t&
Intervention on the High Seas in’Cases of 0il Pollution
Casualties57 in which a contracting state is authorlzed %o ,
take "any action" necessary to prevent or minimize pollutlon

¥ ' "31‘
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damage resulting from a maritime disaster. However, a
dangerous gap may arise if any state were to ratifyrdhly

.ﬁge Liability gonvention and not the Intervention Conventionn
It would h;ve been certainly better to give fhe ternm
“preventiveAnmasures"/its natural and logical meaning.

3.1.2.2.3. Further Loss or Damage Caused-'By
Preventive Measures

Due to the high toxicity of dispersants, it is guite
conceivablefthat the remedial activity could itself cause
damage. As ie have seen above, the Convention, at Article I
(6), incit es such "derivativé losses"” under pollution damage
but witho:.lt further qualification. This physical damage,
in order to be regoverable; does not need to be causéd by
contamination, but merely 5;up£eventive measures. 1€ would

- ." appear ,that a wider interpretation is here to be placed on

tHe word "loss" than on the firs;\limb of the definision of
' 58 ’

. fDefinition of Ship -

\

Article I(1) defines ship as "any sea-going vessel and

any seaborne craft of any type whatsoever actually carrying

st

0il in bulk as-cargo". Article XI(l) excludes government

- war ships and/government ships in non-commercial service.?®

(:} . The above definition’ dlearly outlines the, restricted nature
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.0f deballast. and bilée waters and leaves parties responsible

!

of the problem deelt with ‘by the Convention. i )
The Convention exclﬁdes coverage of pellution‘damage

caused by shlps not carrying oil in bulk i.e. ships carrylng

011 only in the form of slops. Although the "hazard generat-

ed by th;s contingency is not nearly so great as that of oil

tanker disasters since the volume of oil not in bulk is

far less",ggit.is submitted that its exclusion is one of

the weaknesses of this Convention®? These kinds:of incidents

are left totally unregulated as far as civil liability is

concerned because the 1554 Convention on Prevention of Pol-

lution by 0il merely assesses penalties for the discharge

for clean-up without civil remedies. Article III (1) pre-
vents a possible conflict of interpretatien by including the
escape of any oil from a conblnatlon(;arrler partly laden
with bulk oil cargo and partly with dry cargo.

The definition of ship clearly excludes lake and river
vessels irrespective of the fact at they carry "bulk oil
charges". bDrilling barges snd semi-submersible, fixed or
floating platforms, semi-submersible or submerged 0il storage :
installatioﬁs -'in short any offshore inspallations and
pipelines of any kind are all excluded.

As Abecassis rlghtly observes "the C.L.C. is almost
exclu51ve1y a tanker convention$ the only gry cargo vessels

covered by it being those few carrylng 0il in their deep tanks,
o B
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for instance for places too out-of-the way to merit a
\ ‘

special tanker visit." 61 P
. The combined effect of Articles III il) and I (1) is {
guite curious: a tanker on a ballast voyage, even though
-she carries bunkers and slops is not cgvered by the
Convention wher?as a tanker carrying oil in bulk as cargo
is covered even if thé 0oil which actually escapes and causes
damage' is bunker oil.s2 The very logic of this anomaly is
hard to explain and justify.
A last interesting problem can arise in relation to
Article IIX (i) providing that oil shall have “escapeg'or
been discharged from Eheféhip". One might wonder whether
a pipe éOnnectiﬁg a tanker either to a termidal,ntb<another
géhip, or to a single buoy mooE;ng,is'part of the ship so
Q\ﬁhat the Convention will apply in case of a spill due to the N
bfeak of such a pipe. No clear answer can be given and
probably a-more pr;c@se definition of ship may be hecessary
if the intenrtion were to comprisé such a casualty. It seems
however,unlikely that a court would hold the pipe to be part

of the ship especialfy where there is no identity in the

ownership of the ship and the pipe. - )

N

3.1.2.4. Definition of‘0il

The C.L.C. defines o0il as "any persistent oil such as

4 . 4
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crude oil, fuel oil, heavy diesel oil, lubricatin§ oil
and whale oil, whether carried on board a ship as cargo or

in the bunkers of such a ship". It is clear that the criteria

that inspired the draftsmen was the difficulty of oil removal.

This éxplains why gasoline nd‘kerosene, for instance,

do not fall within this category even if they can cause

- serious hazards to the environment. The soundness of these . ;

criteria is doubtful and will be analyzed later in this work.63 ‘

Furthermore, the definition itself leaves some problems un-

solved because the key word “persistent" is nowhere defined ‘

in the Convention and it is not clear whether slop and bilge

oi;s are included in the.definition.of oil given in Article I(5).
Professor Abecassis points out that "the preamble to

C.L.C. twice refers to 'pollution', a phrase usually taken

tobimporﬁ'an elenent'oflharm“ and continues by observing that

"few, if any, straight-chain paraffin or other animal or

vegetable oiig leave a residue which can be regarded as

harmful.64

It iS‘spbmitted that the alteration in the environmental "»

balance rather than the element of "harm" should be the factor

1

to take into consideration. 1In other words, the latter elements
' . ) 65 .
may, not must, be contained in the formeﬁ. Abecassis draws

the conclusion that "'persistent' should be limited to hydro-

.

carbon mineral bils and whale oil. The hvdrocarbon mineral

LT3t T . 5
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oil to be; covered apart from those listed, may be
scieptifically taken to be those which, after evaporation

has ceésed, leave a harmful residue".®He also disagrees

with the suggestion of Doudsihatuﬂoil be taken to be persistent
if it has actually caused dahage" because in his opinion .

it suffers from ;he defect of béiﬂg applicable only ex post
facto. Abecassis adds that it does not solve the question

of whethe; a plaintiff can recover if his clean-up-has been

so successful that no damage (as 0p§osed to loss) has béen

68

suffered. °° It is submitted that this critique lacks legal

and substantive consistency because, in such a case, according

to the combined effect of Articles III(1l) and I(6), the "expense"

would be qualified és the "cost of preventive measures".
The fact that no damage 'has in fact occurred would be
irrelevant and the plaintiff would be able to recover.

As far as slop and bilge o0il :are concerned it is not

. .

altogether cléér whether they are included in the definition
of 0oil. Although slop is‘carried’only in laden tankers
there seems to be no sound reason for excluding slop oil or
bilge oil from the C.L.C., and.there are good réasoqs?
for including thenu69 It'geéms arbitrary to include the bunkers
of laden tankers but to exclude slbps gnd bilges c;rr%edfiﬂ; e

laden pankers. . ‘ \ o

It has been suggested that the‘c}ause should be taken

236~
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-as cargo and as bunkers.
<

- illustratively, so that o0oil is not limited to oil carried

70 Unfortunately, to leave to the

lex fori the burden of interpreting this clause increases

‘the risk of contradictory intergretations.

.

3.1.2.5. Definition pf Incident

The Convention comes_into play7l only in case the o0il

"has escaped or has been discharged from the ship as a result

of the incident."” 12

Articlé I(8) defines incident as being "....any occur-
rence, or series of occurrences, having the same origin,
which causes pollution damage." ft=is clear, therefore,
that the plalntlff in order to place liability on the ship-
owner has to prove, to begin with, the existence of "an

Al

. e . 73 . . .
identifiable event causing damage. This is a conditio sine

Fy

,Ar
qua non because it is beyond the scope of the C.L.C. 'to

indemnify victims for damage caused by unidentified spills.,
In such a case, as it will be seen later in chapter 4 , the

international revolving fund set up by the Fund Convention \

-
"...

would offer relief.
3.1.2.6. Definition qf State of the Ship's Registry

The last definition which deserves particular attention
74 \
is that of "state of the ship's registry".  Article I(4)

defines it as the state in which the ship is registered or,
Fs N i
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in case of an. unregistered ship, the state whose flag the
ship is flying. ,Professor Black rightly observes that "as,

a result, important questions of treaty enforcement and ex-

ecution of judgments, depend on the cooperation of thehflag

state" and that "the-very success of the treaty depends on

the determination of its contracting members and the re-

ceptlveness of non-signatories™. 75 this is particularly
!
true in light of the phenomenon of the "flag of convenience"

and in consequence many loopholes appear that could epable

owners to escape'liability.76

¢

3.1.3. Personal Jurisdiction {
'Y

Article I(2) defines a person as "any individuaﬂ or
partnershlp or any publlc or prlvate body, whether Jorporate

/
or not“ 1nclud1ng a state or any of its constituent sub-

‘divisions. The- deflnltlon is very broad It is: certainly

a merit of the Conventlon that it glves locus staLdl

to a‘ve:y wide range of parties on'condition, of CQurse,

. that they establish pollution damage.

, . L& ,
Article I(3) defines"owner" who by virtue 'of Article

R Ry
III(1) is liable for pollution damhgé,,as "...the person or
persons registered as the ownef'of~the.shi§‘0r, in the ab-
sence of ;egistratiéh; the person or persons owning the
S "

ship." However, in the case of a ship owned by\a state

and opera;ed by é company which in that state is(régistered

-38~
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as the ship's oberator, "owner" gha&& mean such company'.
It}is clear from the readi&b of this article that the
drafﬁs:en decided to blacérno liabilitylat‘all either upon
the salvor of the ship whose @il has éscaped or upon the

owner's servant or agent. Article III(4) reinforces this

¢

position by providing that: - .

"no c¢laim for compensation damage shall be made
against the owner otherwise than in accordance with
this Convention. No claim for pollution damage
undexr this Convention or otherwise may be made
against the servants or agents of the owner".

This article is one of the key articles of the Convention

/
because it compels a victim of pollution damage to rely

v

exclusively on the Convention. On the other hand,'if for

any 'reason the Convention does not apply to the facts,

the victim will be free to avgil himself of the remedy pro-

" vided for by the lex fori. What should be emphazised is

that assuming that the damage suffered is pollutibh within

~u

the meaning of the Convention, the pilaintiff does not have

any choice: if the Convention exempts the owner from liability

any other remedies which, but for the Convention, would have

been avgilableﬁﬁo'him in respect of his pollution damage
against the owner, are denied. 77

Article-III(5) preserves all the rights and recourses

the shipowner has vis-a-vis third parties. Al:gecassis78

the example of "any indemnity (the shipowner) may have ne-
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gotiated with a badreboat charterer, or any right of action

he may have against the owner of a ship which has collided

with RKis".

As we Have seen above, the second part of Article III(4)

excludes the possibility of bringing an action against .

the servant or the agents of the shipowner. What is rather
surprising is that "there are nocsimilar provisions relating
to salvors or bareboat charterers, or to others in control
of the ship, who might under the law of a particular

state be liable for pollution damage". 79

3.1.3.1. The Position of Charterers
! There are three types of charterers:

a) The Voyage Charter

This kind of charterer leases the ship for-one single
voyage and his contract with the owner is no more than a
contract of carriage. The ghipbwner retains control and
possession of the vessel, which will be navigated ‘and

. 8 ; . B
managed by him. O rhe master and’crew will continue to be

o~
- Ha

8
under the owner's employment. 1 .

b) The Time’ Charter

The ship is leased for & fixed time and for as many

.

voyages as can be completed within the charter period. The

ship will continue to be subject to the owner's management

~-40- !

e cmmn o s -




. 8
and possession. 2

c) The Bareboat or Demise Charter

This charterer takes full responsibility for the
management of” the ship and her operations. Hé becomes, in

effect the owner pro hoc vice.>> The master and crew will

be the charterer's employees.

The draftsmen of the C.L.C. decided, after‘some hesitation
to hold the shipowner solely Fesponsible even in case of a
bareboat or a demise charter. The opposite éolution would
have been preferable.84The U.S.S5.R. delegation explained why:

"Firstly, the burden of liability must induce a .
person to take all measures for prevention of
pollution and for minimizing a loss when pollution
has occurred. Such measures can be taken only by

the operator as the person exercising control of
operation and management of the ship. On the

other hand the owner of the ship in many cases

(when the ship is under demise charter etc.) has

no control over the operation and management of

the ship. ’

N
Secpndly, conditions of insurance of liability for
. pollution damage will depend on circumstances arising
during the operation of the ship (voyage, destination,
nature of goods carried, etc.). The owner who does
not operate the ship will not be in a pggition to
| provide proper insurance of liability." ‘

»

In any event;what is even more surprising is the fact that

on Oﬁf hand the salvor and the bareboar charterers of a

vessel are not considered as owners or operators (and therefore
are not held liable for any violation of the Convention), and
on the other hand, they are no£1"protected" as the servants

and the agents of the owner by the second ﬁart of Article III(4).
. {
-41- '
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The result is that where the party in control of the
ship can be sued under the lex fori?7 the plaintiff will
have the possibility of bringing two ‘actions. The first one

against the owner as provided by Article III of the C.L.C.

and the second against-the salvor or the bareboat charterer

’

=

uhder the lex fori. | -~
| It is therefore quite apporpriate to observe that "the
attempt té channel liability for pollution damage.to the
owner has failed at least in part, and that the Conventioﬁ’s
silence on the question of bareboat charterers and others is

a casus omissus".88 It would have been preferable to provide

that where neither the owner nor the bareboat charterer are .

guilty of actual fault or privity and the owner-has instituted &~

« i
limi tation proceedings and has paid into court the limit of:

his liability, the bareboat charterer is granted immunity. 89

5.1.3.2. The Position of the Salvor

Salvors are summoned by a shipowner or chdrtered acting. _

as his agent, imﬁediétely following an incident, regardless
of whether or not oil has actually been spilled. The salvors
will then have more or less exclu§}ve control, as determined

/
by the contPact, over the whole of the salvaging oﬁeration.

Unless the salvor can be proven to be at fault, the ship or

cargo owner is responsible for the entire .operation, including

-42-
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'somewhat to that of the owner. The salvor's liability, in’

‘

any damages caused to third parties. Thus, the main re-
sponsibili£y for oil pollution damage rests on the owners
of shib:and-cargo. It is possible,'however, th;t the
salvor also be respoensible in\part for such damage,
creating or aggravating'it. Salvors cannot avoid this

risk in their operations. Despite technical progress, the

element of human failure is ever present. l S

The position, .the liability-and the protec¢tion

P
e

accorded to the salvor in his hazardous undertakings, differ

because of

#

pracatice,'is small. This in spite of, but als
his being excluded from the relevant organizatibns, C.L.C., \
TOVALOP, and CRISTAL; they accord the salvor no |protection nor,

however, any liability, for the victim is generallly assured

A ‘ .
of receiving reparation from other sources.
The salvor certainly does not come under the definition.’ -

' 90

of "ship" in €.L.C. or TOVALOP. Although he may fit into.

the categdry of prgventive measures of the C.L.C., the latter |
limits itself exclusively to the protection and liability of ‘%
the~shipownér. Thus, the owner under C.L.C. is strictly l
and absolutely responsible vis-a-vis third parties.nghis . )
is so even if the sélvor is at fault. If, for some reason,

the victim cannot recover from the shipowner (he is

exonerated by a provision of C.L.C., he is unable to ¢

fulfill his financial obligations, or thé damage




exceeds the limit of his responsibility) the victim will
then proceed directly to the International Fund to obtain
his reparation, provided this latter is not exonerated.

If the claimant is a state, he may file his complaint

" with TOVALOP where there is a presumption of liability

4

against the owner. This présumption does not apply to the

salvor. If thé shipowner succeeds in his defense against the

‘ 2 , oyt
'state, the latter may proceed to CRISTAL9 where strict liability

is the criterion for reparation, the sole condition being
that the shipowner be a member of TOVALOP and the cargo owner
a member of -CRISTAL. Thus, only the existence of damages and
the identity of the ship need be proven,knot a difficult £ask.
However, CRISTAL is not a substitute for the common laﬁ, the

victim must chose between the two. Furthermore, he is only

second in line for obtaining damages, coming after the .shipowner. '

Also, to obtain'Eamages through CRlégkLL the victim must
have exhausted all other remedies. Thus, if there‘is a possible
;ction against the salvor at common law, it must be taken first.
It is only ig cénnection with CRISTAL that it would be ad-
vantageous for a victim to pursue the salvor.

It is only at commoq-law that a salvor cén be held liable.
The owner; strictly liable, is reserved the right to institute

action$ against third parties. Causing pollution being out-

side the contract, the action lies in tort.’' The International

-44-




Fund may be subrogated in the rights of .those whom it has
. i 3 , \ .
benefitted. The victim, as a last resort, can take such | ¥

RN

action. In order to succeed in a tort action at common

" law, the plaintiff must prove damage, fault or negligence

és wellas aproximate causation link; not an easy task. -As

- . ]

M. Duboisg3-points out: ~ ‘

"Indeed, save under exceptionaligircumstances where
the faulty intervention of the salvor would clearly
be the sole and direct cause of the escape of oil
which produced the damage, it will be practically
impossible to distinguish, in a'polluting oil
slick, between the quantities of oil escaped from
the ship under the effect of the incident or of
natural elements and the quantities which, in a
second surge, may be attributable to the negllgent
action of the salvor".

The common law would thus seem to be an indirect form of
protectﬂbn for the salvor. An apparent drawbacK at common
lawris‘the lack of'limit to'the amount of damages a defendaht
would have to pay'weré the plaintiff to succeed in his action.
‘The salvor, héwevei, would be with ?very likelihood sharing
’ffespOnsibility with the shiéowner. it is highly improbablef
therefore, that’the sﬁh be unreasonable.

Saldyors neverthedess sought to obtain a certaln -measure
of formal protection for thg risks of causing damage. Flrst,
the P.& I Clubs and the salvors deviged various contractual
forﬁulas, "P &I Poiiptibn In@enmityClause (P.I.0.P.I.C.),

. Q
being one of them. This plan being abandoned, the P&I Clubs

s

and the "International Salvage Union" drew up another insurance




{71

.
’
‘ k]

scheme in 1975. Salvors are allowed up to $20 million per

salvage craft in civil 1iabil;ty. Where more than three
crafts are used in one incident there is a limit of $40
million. Where the salvors are working under a contract,
$20 million is allotted for each incident with a deductible

i

of $50,000. ‘
Salvoré are indisp;nsable in controlling o0il pollution

damage. Despiie technical expertiée there is always an

element of human failﬁ?e creating‘for the salvor risks of

aggravating theldamage”they are attempting to curb. They

must be assured of sufficient protection for taking these

‘risks. As the'preseqt organizations, C.L.C., TOVALOP, CRISTAL,

have excluded them,;ordind?y insurance schemes are their only
resoft at present. It has been sudgested that an organization

comparable. to C.L.C. be set up for them. However, as Bubois

i

suggests "the salvor would then have to give up - in'exchange s

for financié; l;gdtétion of his liability which, in practice,

scarcely makes sense - the often comfortable ground of the

common law criterion of faultiliability".94 His solution,
P
on the other hand, would be in the form of a “Code of Salvage

A . :
Operations for Oil Tankers", an operating manual drawn up by

the combined expertise of shipowners 'and salvors together.
The "succésg of similar procedural codes of the 0il Companies'

International Marine Forum (OCIMF) and Theps Internatiomnal

- :
[N 4 -

-46- .

L
s
. . .
’ ' ’ \\\
.
.
,
.




h
/
i

Chamber of Shipping (ICS) indicates this as being a worth- -
while project. Furthermore such a professional organization
would probably produce a more speedy and efficient result

than IMCO whose prospective "Manual on 0il Pollution", with

its section on salvors, might take too long to be put into force.

3.1.3.3. The Position of State-Owned Vessels
/

As has been seen above, Article XI(l) excludes the appli-
cability:of the C.L.C. to warships or other ships owned or
operated by a state and %sed only on Government non—qommercial
service. This kind of exclusion even if regretable is not sur-
prising being a constant in all international conventions.

Article XI(2) specifies that:

"with respect to ships owned by a contracting
state and used for commercial purposes, each
state shall be subject to suit in the juris-
dictions set forth in Article IX and shall waive
all defenses based on its status as a sovereign
state". :

' , . &

" This second provision of Article XI provoked the furiOQ§
reaction of the U.S.S.R. and its satellite states. The

[

U.S.S.R. dissent was based on the following reasons:

a) the article infringes the public international law

doctrine of soverieon immunity; . a‘
) ’ & co
b, b) the article is Bf no practical value because any
owner of a ship 5 in order to limit his liability

under the Convention has to establish a fund, as

-47-
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required by Article V, in the Court...of one of

the states mentioned in Article IX of the Convention.

In such a case, a Court of that state will be

fully ‘competent to consider all the aspects

of liability, calculation of damage, ag well as

division and distribution of the fund.?’®

It is doubtful whether the principle of sovereign im-

immunity can be invoked in such a case?? and, in any event,
to accept it would place the U.S8.5.R. ships in privileged
position. The fact that the U.S.S.R. would establish a

¥

fund in order to limit its liability does not change the
substantial problem, to wit that, by invoking the sovereign
immunity doctrine, it will be able to avoid a trial for lack
of jurisdiction of aﬁ otherwise competent court. The
real reason‘fo; this position might be that the U.S.S.R. 1is
seeking to reserve a right to escape arrest of a.fhip on
the ground 5f sovereign immunity and to settle all claims out ,
of court purely by negotiation . 28 ) .
Abecassis suggests that "the best conclusion to be drawn,
at present, is that of an action in rem for oil pollution
damageé. The plea would be refused if the ship were a pure
trading vessel; in an actigm .in personam, the matter is more
open to doubf, but: the balance of probabilities is that the

same result would follow".99

-48-
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3.1.4. Jurisdiction and Claims' Procedure J
3.1.4.1. Competent Courts . :
t //, N
Article IX states that only the judiciary of the state \

where the pollugion damage has occurred will have the ne-
cessary authority to adjudicate the claim. Paragraph I states
more, precisely that "where an incident has caused pollution
damag? in the territory, including the terr}torial sea of one ,
o
or more contracting states, or preventive measures have been
taken to prevent or minimize pollution damage in such territory
ulncluding the territorial sea, action for compensation may
be brought in the courts of any such contracting'state or
states...", and paragraph II, each contracting state "shall
ensure that its Courts possess the necessary jurisdiction to
entertain such éctions'for éompensation". ’

The provision 6f Article IX(1l) eliminates the adminigtra-
tive weakness of the 1954 Convention on Prevention of Pollution
of the Sea by 0il that provides for punishment of violators
not by the discovering nétiOn but by the nation registering
the ship. However, the literal interéfetation of this Article

seems to go even further than the intention of the draftsmen and

at least at: first sight, it would appear j,that any action

against any possible defendant (i.e. shipowner, bar at or

[E—



of any contracting state or states where the pollution damag
has occured -This interpretation, even if justified by the
literal reading of Article IX, is illogical. There.is, in
fact, no reason to bar the action against the barerat
charterer or the salvor iﬁra contracting state other than
the one in which damage has been suffered. It must be re-
membered that the Convention channels liability exclusively
on the shipowner and that neither the bareboat nor the demise
‘charterer are considered for the purpose of allocating liability.
Their liability is not regulated by- the Convention: why then
deny.a plaintiff the right éé bring an action in the country
where the bareboat charterer responsible for the pollution

L
damage is resident? It has been suggested that "it appears
reasonable to.interpret the phrase 'actions for compensation'
as meaning 'actions for compensation under this Convention'". 100
An amendment to the Text of Article IX to the effect of making

this "reasonable interpretation" the only possible inter-

pretation would be however highly advisable.

The Convention has left unsolved a more delicate problem

whose far reaching implications have beén made evident by

the Amoco Cadiz case currently litigated in the United Statesl.ol
" .

Whereas there seems to/be little doubt that the court of a

______
L

contractlng state would dlsmlss .an actlon brought agalnst the

shlpowner if the pollution damage occurred in another contractlng.

- «

o
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'is the parent of Transport and Claude Philiips, the director

r

r . ~
state, it is not certain what would happen to the same action

if it were brought in the court of a non~contracting state
where the shipowner is resident. As mentioned above, .the

Amoco Cadiz’ case is illustrative-of this problem.

This litigation consists of several actions, now trans-

ferred to the United States District Court, Northern =

District of Illinois. On March 16, 1978, the tanker Amoco
Cadiz, while under tow after having lost both an anchor and

its hydraulic steering mec?&ﬁism, went aground on rocks off

the northwest coast of France. In rough water, the disabled
ship broke apart on the rocks and disgorged its cargo 5f app-
roximately 220,000 tons of cgude 0il, causing exﬁénsive environ-
mental and economi¢ loss. ‘All actions in this litigation X\
relate to this sea disaste?.

“

France is a party to the C.L.C. whereas the U'S'ﬁr is not.

Taking advantage of this fact France is trying to recover in

excess of $300 million, well above the_l§mits provided by
the Convention. ¢ *
Standard 0il Company (Indiana), Ambco Transport Company,

(herein "Transport"), the Liberian corporation that owned the

Amoco Cadiz, Amoco International 0il Company, a Standard sub-

sidiary that is engaged in international oil operations ,and
of International's marine operations claimed that:

LY
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“pursuant to the International Convention on
Civil Liability for 0il Pollution Damage, a multi-
lateral treaty to which France is a signatory,
actions for damages from marine oil pollution may
be brought only in the courts of countries that
either suffered pollutioR gamage or took steps

‘ to prevent the damage”. 0

L]
Accordingly, the Amoco parties asked the Illinois
court to dismiss any claims that may be filed against them

by 0il pollution claimants and to direct those claimants to

file their claims in the Tribunal of Brest, France, a

French court in which Transport has already deposited approx-

imately $16,750,000 for payment of claims.
However,‘therénﬁbems to be no éro%ision under Illinois

or (U.S5.A.) Federal law to prevent France from suing inh the

United States. As of this moment, this'jurisdictio;al(problem

has not been debated by ‘the District Court of Illinois but,

it is considered highly unlikely that the Court will dismiss

-on this ground. . .

The conference was powerless vis-a-vis the occurence of

such a situation. Only a "universal" ratification of the

. -

C.L.C. would be able to cure it.
3.1.4.2. Prescription

Article VIII states that:.

"rights of compensatigh‘under this Convention shall
be extinguished unless an_action is brought there-
under within three years from the date when the damage
occurred. However, in no case, shall an action be
brought after six years from date of the incident

¢
{
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‘which caused the damage. Where this incident

consists of a series gf occurrences, the six

years period shall run from the date of the

first occurrence".

This latter provision that’the subsequent escape of
oil from a tanker which had sunk or run aground has, however,
. 103

a potential serious drawback.  Professor Swan rightly
observes that this lenghty limitations period could, in con-

—

jungtion with the constitution of a limitation fund, result
in substantial delay in the /payment of claims. This result
is inconsistent with the choice of absolute liability which,
among other things, is' a means of gxpediting compensation

1»by elimin;::ing the need for protracted investigation and
litigation over the issue of fault. It is hoped that the ‘
court could decla‘re partial, prorated distributions in much
the same way liquidato\ﬁ‘ and administrators make preliminary
distributions which aré often justifiéd by such things as. priorities
among claimants, marshalling of assets, and future replenish-
ment of the fund, none of which could apply to the pollution
damage situation. It is possible that the administering court

would refuse distribution until the right to present claims™.

had terminated.

LS

3.1.4.3. Recognition and Enforcement of Judgments

Article X states that: -

\ "(1) Any judgment given by a Court with jurisdiction’
L. sin"accordance with Article IX which is enforceable

A o
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"N
in the state of origin where it is no longer subject
to ordinary forms :0f review, shall be recognized in
any contracting state except:

(a) Where the judgment was obtained by fraud;

-

(b) Where the defendant was not given reasonable
notice and a fair opportunity to present his
case;

(c) A judgment recognized under paragraph 1 of this
Article shall be enforceable in each contracting
state as soon as the formalities required in
that state have been compiled with.

The formalities shall not permit the merits of the
case to be reopened".

An interesting problem arises with the notice that must

be given to the defendant: The word "reaionable" is rlot

defined by the Convention either in terms of time or in terms

&

of who might be a sufficient agent for receipt of service.
Professor Swan says that:

"it seems clear beyond paradventure that personal,
in-state service of process is not required, but

it is equally clear that the defendant is entitled
to a fair opportunity to contest the, claim. By
failing to require an informal notice of claim
within a reasonably prompt time after the claimant
has idenitified the shipowner and by having a,
generous statute of 11m1tat10n, the Convention would
seem *o0 deprive the owner of an opportunlty of
pPrompt 1nvest1gatlon"

It is doubtful whether the draftsmen really intended to
deprive the owner of such an opportunity.
From a procedural point of view it would be therefore

preferable to amend Kéticle X by requiring service to the

shipowner of an informal notice from the diécovery of his identit&.
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3.2° The Rule of Liability and its Limitations

" 3.2.1. The Nature of Liability And On Whom
The Liability May Be Imposed

There was considerable discussion at the Brussels
Conference on whether‘the liability for pollution damage
should be strict or baséd on fault or negligence. There
was even more debate on the question of who should shoulder
the liability: the owner of the ship: fze owner of the
cargo or both. | , -

Although at the Conference the two issues, to wit the
nature of liability‘gnd on whom the liability may be imposed,
were kept seﬁarate, they were discussed §§gether by all the
delegations. The same approach will be used ip this chapter.

As far as the basis of liability is concerned the authors
of the I.M.C.d. d?aft ultimately submittedhfo the Conference
two alternativesgﬁsﬁalternative A" waé based on £he traditional

kg

e,
concept of fault while "alternative B" was based on the more

controversial concept of risk.

'
A

More specifically, “alternapive A" established the 1liabil- .-

ity of the shipowner for any pollution dagage caused by

escape of o0il from his ship, unless he proves that'thequmage ,

was caused by no fault either in the operation navigation nor
in the management of the ship. The owner is, in any case, held

liable for pollution damage caused by oil deliberately dis-

1

charged from hi§ ship, whether or not he can prove absence

of fault, except when oil is déliberately discharged
/ .
~55~
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f r the purpose of saving life at sea.
bhe\plght characterlze this approach as one of'fault

\
iability but-with a rebuétable presumption of fault. The

sliipowner, that is presu$ed to be a; fault, must thereforg\
pro the contrary if he wants to divest himself from ; -~
liabi‘lity.
The second.alternative proposed by the I.M.C.0. drafts-
men, "alte¥hative B", inspired by Frangce and Ireland and
supported among other countries by the United Stateé}‘d6 and '
Germany established a regime of I:v:i.carious liabiiity" of
the shipowner. He is held re nsible for all pollution
da@ages Rrovoked'by discharge or escape of oil from his ship.
The‘draft however gave to the shipowner several defenses 1ater' o
embodied in Articl}é III paragraph 2 and 3. 'It 1s, therefore,
more correct in this situation to speak oﬂ "strlct" rather
than "absolute“ llablllﬁg since the owner may be absolved by
the intervention of certain extraordlnary fauses.
Prior to commencing a detailed analysi%, a generél scheme
outlinfng.the problems dealt with by the c%nferehce should
be provided. The Conference was asked to decide firstly the
5asis of liability with the choicg between (a) strict liabil-

ity and (b) liability based on fault with the burden of proof

shifted to the shipowner, and secondly, whether the imposition

Ry

O " - . 3
. of liability should be (a) on the cargo or (b) on the ship.
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In this latter hypotheses the Conference had further to

]

decide whether to chanﬁe@ lidbility on the sHipowner or on
the operator of the ship.

~The question of which participants in the ocean carriage
venture should be held liable is uniquely éomplex and delicate
but crucial. Professor Swan gives an excellent perspective
of the magnitude of the problems when he points out that:

"(0)wning companies (often drastically under capitalized)
usually finance their vessels by assigning as collateral
charter revenues generated by long-term charters to the
major oil companies. Thus, the de facto owners are
the shippers (cargo owners) who retain operational con-
trol over the tankers ;for ten to fifteen years and
whose 'charter hire' in effect, pays the martgage.. These
arrangements can be even more complex in certain instances
where the owning company bareboat (demise) charters the
vessel to a second company which in turn may enter into
an operating contract with .a third company (often an
affiliate of the owning company) for fueling, crewing,
and victualing. Then the demise charterer time-charters
‘ the vessel to an 0il company. To these practices, add
the doctrine of pierce the corporate veil, frequent
changes of‘ownershlp and registration of older: vessels,
the marine insurance concept 0of abandonment, and the
practice of registering vessels through nominees in
undeveloped countries, agd the dimensions of the
problem become ev1dent"

’ 3.2.1. 1., Strict Liability of the Cargo
‘ \

¢
based on fault. The growing worries of states with long
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. skip, as was clear from the Torrgi Canyon case.

McGovern, the representative of Ireland 108 He pointed out
that if the Convention was to give- gd_equatet‘protection tc'.>
the coastal states, there would have"?:o be sg’rictgliability,
and tl;at cox,lld not ‘be imposed on the'ship, but would have .
to be imposed 'on one of the other interesﬁts involved. In
the opinion of his country, from the point of view both
of ‘expedieﬁce and of principle, liability should be on the
cérgo;,.’. The reason for this choice should be found in the fdct

.that it was the cargo which .caused the démage and not the
: 109

The delegation which more exhaustively pleaded the cause
.9f the supporters of the concept of striét liability was
: ‘the French delegation. Mr. Douayl.logaid that strict liability
seemed to be /the only‘ way of en'sur-ing, optimum comp'ensa{tion
for the victims by placing liability on the party causing
the pélluti n. ‘'He maintained that the s.hipownex: should still

be conside/red the liable party in cases of pollution damage
.

as set out in the I.M.C.0. draft.
It was true that the system"ufinaally/decided .upon had

o~

/ - .
raised many difficulties. Certain delegations had therefore
been led ‘to devise a different sys’t/em in/w/lzich liability

. / c .
would lie wiéh the cargo owner - considered to be‘the person
/ ’ B
most solvent since he- had the backing of the oil industry.

i

Pollution would be cons,‘i/dei;ed to be a risk inhereyt in the

oods and not in theiy’ carriage.
a y "

d \
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*In fact, since the risk derived from the nature ‘of the
goods and from the barticular form of carriage used, the pro-
blem needed restating. Once“the principal of strict liability

was accepted, the party which would have to be cpnsj‘dered * \

liable was the party resh;onsibile for -the goods during their“’ \
transport on the high seas ~ i.e., 'Ehe ‘carfier,“who was the
only person who could prevent casualties and, should a casualty
occur, whether or not due to a fault on hlS part, the only .

3

person who could prevent polluflon from occurring. There oo
were some who held that the person to be penallzed should be
the person who received the greatest profit from thé goods
carried - i.e., the cargo owrser - but it had to be remembered
that the cargo owner too could readily avert possicle claims .
by legal devices, 'euch as the establishment of subsidiary
companies which would be the nbmina,l importer of the oil and
hence the bearer of the 11ab1.l:.ty . If such companies became

:Lnsolvent, the real owner of the cargo would st\.ll be immune

from claims. ' T

/ * A

Conseguently, for practlcal reasons connected both with = .
maritime insurance and the specific nature of sea carrlage
of oil, the liable party should be the shipowner. Some of thoss
in faver of cargo liability held that the system of shipovgners'
. strict 1iability did not provide an adequ'ate‘safeguard, since

.

it covered the shipowner exclusively; but it was doubtful

-59-
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" ly iﬂ,caées where pollution damage was accompanied by ordinary

-~ .

whether any improvehent would be provided by'a supplementary

third party system covering the’goods; for it was by no

LY

means certain that insurers would be prepared to cover the

»

purely maritime risks of sea carriage of oil or that they
s

» e e

would be financially capable of doing so. Also, to place
liabil@ty on the cargo would be bound to raise difficulties
concerning the insurance certificates, paft}cularly as re-
gards their validity. The principle qf strict liability
attgching to the cargo owner, therefore,came up against Fhe
same difficuléies as the principie of shibownérs' liability
and caused further-insurance cohplications because the per-
son taking out the insurance was not the person reéponsible :
for the }hing'insured. . ) ' : ‘
The'principle ofﬂca;;o‘liability also ran counter to )
factors connected with the specific nature of sea carriage o{
oil, the cafgo owner himself often Being the shippery also,
thg deétination‘of 0il was often uncertain at the start of a
voyagg, and in such C;ntracting States were safeguarfed
..only if the cargo destination was in a Cont:acting ét%fé. -
Shipowners' str}ct.liability'Qggld.be in' accordance with
the ordinary law applied to carriage and with ofdinary maritime ,
law, and would gnaﬁle the Convention under consideration

-

and the 1924 and 1957 Convention&llto be applied simultaneous-

. g o —————
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damage. Operators' liahility was recognize#i only for nuclear
ships, where the operator could readily be indentified, and
secoﬁdly where, in ‘one incident, there wa;s deliberate di;-
charge as well as accidental spillage, since there would
be difficulty with regard to the basis for apportioning
liability between the shipper (who in existing legislation
was considered liable for the spillage of bunker oil) and
-the cargo owner, who would be held liablé for the accidental
leakage of o0il in carriage.

The French delegation therefore agreed with the United
Kingdom that only the draft I.M.C.O. Articles should be
discussed a11-:hough maintaining that strict liability was the

only possible basis for guaranteeing compensation for victims.

F]

3.2.1.2. Strict Liability of the Ship
;

A simi’lar position was taken by the German delegatiorr

i

which exprlessed its favor for a regime of strict liability.

_Mr. Herberl00 said that a risk run by third parties should

be compensated by impPéing on those carrying the goods, what »
in the opinion of“gl‘;is dlzlegation, hcould only be strict liability.
He f%rt:,h‘er ;aid that that was indeed, in most national laws,

the practice in fields. spch as road a‘nd. air trag?&:/ort/or of
dangerous 'industrial plant. Liability based on fault, even

with reve:rsal of proof, could not be regarded as a suffic;f_ent .

" guarantee, particularly since the concept of fault was quite

"
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likeély .to be interpreted in different ways by the Courts .of’
contracting States and a uniform applicatién of the
Convention could not, therefore, be expected.

With regard to the imposition of liability, his delega-
tion was unhesitatingly in favor of liability on the ship

"

and, more specifically, on its operator. The element of
"c0ntrol“ll%f the operator on the cargo was emphasized. He
was in a position to preclude or reduce to a minimum the
risk arising out 'of the carriage of goods and moreover it

was always easy to identify him or at least to identify the

. 114
shipowner.

9

3.2.1.3. Liability®of the Ship Based on Fault

The United Kingdom support of fault liability, as was

pointed out by Lord Devlin, had no idealogical basis.

_,Whereas Liberia %as: concerned with the fact that "the only

acceptable idea was liability based on fault, a concept which

had proved satisfactory for a long tife in traditional mari-
time.law", Ehe U.K. delegation was by far more concerned

with what can be descrlbed as the 1nsurab111ty problem

The American Instltute of Marlne Underwrlters 1nd1cated

limits of insurability as follows:

(1) If the basis of liability is negligence
(including the doctrine of reversal of
burden of proof) the probable insurable
limit available in the world market would

62~ : T
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be in the area of $100 per gross registered ton
or $10,000,000 for each accident or each vessel,
whichever proves to be the lesser;

(2) if the ﬂi%frine of absgﬂute‘liébiltty'were enforced,
probable maximum world market would be in the area
of $67 per gross registered ton or $5,000,000 for
each accident of each vessel, again whichever amount [
is. the lesser. o,

\r . . ]
‘The brokers also felt thht permitting a direct action against

~
the insurer would negate any possibility of insurance of such

. 116
vessels.

’

British underwriters were even more drastix in their
i
action by saying that they would not insure where there is
submitted liability for negligence, where non-fault liabil-

ities are "unrealistic" and there is an "unqualified right

0f direct action against the insurer".lr7'The Civil Liability

« wl
Convention seems to have deferred somewhat to these considerations

in opting for lower liability limits and.perndtting a limited
range of defenses against direct action brought against the

insurer.
\v,

3.2.1.4. Joint Strict Liability on Ship and Cargo

The Canadian delegation firmly believed that because

T

of the ultra-hazardous natute of the cargo the liability for

damage should not depend ﬁpon fault. The Gpverﬁment of Canada
submitted for consideration by the Co?férence an amendmem:11~8

to the I.M.C.0. draft (alternative B) so ds to create a
4

,o 1
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‘and money would have been wasted. Mg,/ Newman /for the U.S.A.

T EENPC PO ——

regime of joint strict liability. on ship and cargo with first
! 1 .

liability up to a fixed amount on ship and ining liability

on cargo. Canada considered that the“owner and shipper should
be collectively liable as the/;;aﬁsport of 0il is a joing
venture between these - two parties. Unfortun;£ely, the’

Canadian prOposaLjfor,jeint and several liability was not a

hard and fast one @nd was not fully and deeply disc%ssed

.during the Conference. Ultimately only Ghana, Indonesia and

Yugoslavia supported it.

3.2.1.5. Liability on the Shipowner or the Operator
of the Ship

The balance of alv ntages as between owner and operator
is a very fine one. 5S¢ fine that the U.X. had been in
favor of liability resting on the operator but had, during
the COnference;»cqm to the opposite conclusion.l1? 7 e U.K. dele-

gation had been particularly influenced by the mechanism of

the Convention; if proceedings were taken against an owner who

could later prove that he was not the opgrator,/both time

120

pointed out that any 1iag§lity on tHe operatgr would be:

incompatible/with the envisaged scheme of compulsory insurance,
/
since countries would have to continually
. - *

insurance dertificates as the terms of a charter changed.

ssue and revoke

—-64-
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Nevertheless, 24 delegations voted ip favor of liability

resting on the owner and only 13 for liability éesting on

thghoperator. It is submitted that tﬁé opposite result

would have been desirable. BothsGerma%y\qnd Itaigz%ciiticized

the United States' objection that it might not always be easy

for third parties to find out who the operator was: that could

be easily overcome by presuming a registered owner to be

the operator unless the contrary was proven. That had.been

the Italian system fo;.25 years and it had proven to be quite

satisfactory. The problem of registering operétors was Egg£g;

fore beyond the scope and the interest of the. Jonvention.

3.2.1.6. Absolute Liability

Almost no weight was given at the Conference to an
hypothesis of absolute liability as solution for the problem
of damages to coastlines caused by oil leakage or spillage

’

from a modern supertanker. This is quite surprising because,

at least prima facie, from the point of view of the victim, the

"most efficient system of protection would be one based on

absolute liability. As a practical matter, in fact, it is
virtually imposéible‘to prove negligence on the part of the
owners of the tanker and even a regime of strict liabili
similar to the one adopted by the Conference may, under certain

qizcﬁhstances, leave the damaged party underprotected.

»




From an economic point of view a theory of absolute

liability might be acceptable. Today, more than ever before .

when damage to property is caused without fault, the oil

industry is better able to insure‘against it than an innocent
proPefty owner. Tﬁe profits of the oil industry and the
ﬁéritime industry can better afford the burden than an owner
of coastal property: 0il at a réasonable price is d?sirabie,
but it should be priced to bear ali of its costs including
the hidden costs’ of cleaning up pollution which may not be

carried fortuitously by others.
With absolute liability, the settlement of dispuges

-would be quicker,. there would be less litigation and it would

be less costly to arrive at a settlement, In addition, the im-

“

position off absgfute liability will encourage maritime, care.
shipowners w that theﬁ'must pay the.bills for the errors of
their builders and crews, they will be encouraged to take

extra measures of care. That will benefit maritime commerce

as well as property.owners;l%?

A legal jusﬁification for establishing é@regime‘of

i

If

123

absolute liability was suggested by Sweden in the following terms:

"0il pollution is not a typical maritime risk; it

is one created by the vices of the product itself.

‘An industrial plant involving risks of that kind would
have an absolute liability. For that reason, liability
for oil pollution should be absolute and should be
borne by the 0il industry itself.”

-6~
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If a regime of absolute liability were to be established,
liability could be placed on the shipbwngr, the cargo owner
or on both. Crude oil is not inherently dangerous and,
therefore, it is not ultra-hazardous ig‘gg:124 it is only the ]
enormous quantity of oil that éuper tankers might carry on
a sfnglémvoyage that makes its transport an ultra-hazardous '
activity. The juﬂtification for holding the shipowner liable
rests, therefore;xoh the fact that by transporting oil in
huge quantities (even 1 million tons per voyage) he is
cdarrying on an ultra-hazardous activity. On the other hand,‘
it is the cargo, not the carrier, which actually causes the
oil pollution damage. Therefore, the cargo owner might be
held responsible because he owns the cargo of oil, oil in
such an amount to make the cargo an ulE{a-hazardous com&bdity.

Since the cargo would be primarily liable #nd the cargo

owners would necessarily insure the liability, it is argued P

that this would act as an incentive for them to select the
best ships and safest routes. The burden would fall direct-
ly on all consumergzsof 0il products where it properly belongs

since it is this form of enterprise that has created the risk.
However, a difficulty is connected with the insurance and

-

insurablility of the cargo because it often damages during the *
voyage and it would be impossible to police a requireme‘t

of compulsory insurance.
%

Underwriters, who play é‘key role in making any insurance

p}an work, prefer to insure the carrier rather than tﬁé shipper

' - -67- N
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(cargo owner) who is not always recognizable. The reasons
' i .

arenthe, following:

(a) The shipper (cargo owner) may beroften identified
as a well-known oil company but he may also be
a totally different person sometimes not clearly
identifiable as to his financial and legal status;

(b) more than one shipper (cargo owner) may be inter-
ested in the same shipment with different shares;

(c) the shipper (cargo owner) is not the forwarding

agent. . L/

If a regime of absolute liability should be established

the best solution would be to hold both the shipowner

and the cargo owner jointly liable. 1In oFder to avoid prac-
tical difficulties one Solution might be to adopt a scheme
similaf to the ohe advocated by Canada,}zs i.e. first,
liability up to a fixed amount on the ship and'the remain-
ing liability on the cargo. Another solution would be

to apply the traditional concept of joint and sevefgi

liability.
3.2.1.7. Strict Liability on the Shipowner

Once it was decided that the liability must be channeled

"to the ship, the thesis supporting a regime of vicarious

liabYlity without specific exceptions was not maintainable
without breaking a cornerstone both of common and civil law.

This regime would be, in fact, admissible only for personal
: . .

127 .
injury  and not, for'property damage even if this damage is

‘wide and persistent. ' . \\ ‘

o \
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The opposition of the marit%me countries was so strong
that without the compromise suggested by the U.K. and developed
b¥ the Conference, the Convention would never have been ratified.
As a matter of fact, the supporters of the theory of vicarious
liability haVe obtained merely a nominal victory. L
With all the specific exceptions provided for in Article III s

it can be said that the principle of fault liabiiity

with reversed burden of proof has been accepted with the

Ve

only exception of the fault of a third party. Only in this
latter case is it possible to speak of vicarious liability
of the shipowner who is barred from proving absence of fault.

. 128, . K
According to one author "it would seem to be most

" desirable to employ a system of liability which is compatible

&
with both common law and civil law systems." St?ict liabilityl29

is acceptable to common law lawyers trained in the doctrine
. : 130

of Ryland vs. Fletcher (placing liability on the,defeﬁgant

who allows a dangerous substance to escape from his lan 13]')

and is familiar to the civil law lawyers trained in the doc-

132
trine of objective responsib}lity under the Napoleonic Code.
AN
3.2.2 Exemption From Liability N ) .

-

Four general exceptions’that can absolve ' the shipowner
from liability are found in Article III (2).
The, first exception arises~#if the shipowner is able to

prove that the damage ."resulted from an act of war, hostilities;

. 69—
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- . 133 .
civil war, insurrection..." As it has been submitted by one

Y

134 .
writer . "this exemption evidences the C.L.C.'s.hesitation

to impose absolute liability, since it is likely that the owner

/

would have no control in an incident generated by such activities".

o

The second exception exempts the owner in cases of

natural phenomena of “except%gnal, inevitable and irresiét-_
135 ’ '
able charactexr". - :

Those familiar with maritime legislation will note the
careful avoidance in this artjcle of the familiar "act of
de" wor?ing. The C.L.C. omitted the act of God terminology
for two reasons: (1) in the interest of wide ratification,
since communist countries and civil law nations have excised
the term from\theirrlegal~vdcabularies and (2) in an attempt
to define more ciosely what is meant by the exception in
order to obtain a more uniform internation&l interpre@ation.
There seemg to be, however, little divergence betweenlthe
interpretation that might be given to the term "act c:u’fxﬁs:td-2
as opposed to the wording of Article III (2)(a) of the C.L.C. /

Professor Abecassis}aéon the contrpry, shares the opinion-

of Lord Hawke3’yho places key iﬁportance‘oq the adjective
"irresistible" and feels thattthel;xception is more limited
thanhthe faﬁiliar "act of God". He continues bf saying

that "it seems clear that the phrase does,snot cover ﬂurricanes

for these are negotiable by some ships, but would encompass

tidal waves. " ‘-

-

s
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Professor Forster138 commenting on Section 2 of the
Merchant Shipping (0il Pollution) Act 1971, whose |wording is
almost identical to the C.L.C. article under consideration,

*

says that:

% "Where the phenomen is to be inevitable (the |Fact

that he had done his reasonable best)\will be|l mot
enough and it is in fact irrelevant. another
could have succeeded in averting the o&currepce,
than the occurrence is not inevitable and thelre
is no defense. It is submitted that what mus

be shown is that in no circumstances could th
phenomenon be avoided." \

\
\

As far as contributory negligence is.concegrned,’ in this

second exception, an interesting viewpoint is pressed

by Professor Blackl39

+ who rightly observes thaty

S
"The exceptions following the natural disaste
clause of the C.L.C. treaty includes the care-
fully worded phrases 'wholly caused', If the
omissjon of 'wholly' from the natural phenomena
category was dellberate, then the event does not
have to be the sole causation. The owner might
be exonerated even .if he himself were negligent."

This view opens the door to a problem of uncertain solution,
to wit whether the doctrine of cgﬁtributory negligegze enters
into this partiéular aspect of liability. Furthermore, it
blatantly contrasts with Abecassis' position that the ex-

ception of Article III(2) (a) "is far narrdwer than the

defense of 'inevitable accident' allowed in maritime law, which ‘

is that the accident could not have been avoided by the exercisée
of ordinary care and maritime-skill".lf40 -
The third exception exempts the owner Lf he can prove

that the, discharge "was wholly caused by an act or omission -

-7 1
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(1 ’ done with intent to cause damage by a third party“.lAl'Whereas

it is true that this provision "clearly covers the sadly in-

. . . . 1. ,
¢reasing occurxence of terrorist actlon“‘421t seems, nevertheless,

to establish "a\burdensome requirement, bécause in many cases .

T it would be extr mely difficult for the owner to prove
143

that a third party actually intended to cause damage".

However, Professoxr\ Black submits that if the approach of

the American tort law is followed, "all that would be needed

to prove intent would be a‘showing of antintent to perform -

the act.with substantial certainty that the damage will

144 .
follow."

Professor Abecassig§ rightly observes that the inclusion

of the word "wholly" keeps outsidekbhg‘seope of the exclusion

-~

the situation where a‘government'delfberately damages the

stricken ship, thereby causi a discharge or further discharge

"because in such a case the discharge Vill be at least partly
S ' ' caused by the ship being s riken".l45 However, this third
. exception because of the Anomalous'position of the charterers

. as outlined in chapter represents, it is submitted, one

-

of the real weak points of C L.C. Tne author fully shares
the view of Professor Black when he says that:

"if the courts .do not hold the chatterer as, ’
an owner, the owner could conceivably escape re- 4
, sponsibility if he proves that the charterer
intended to discharge o0il or bilge wastes. In .
\ that case the injured party would be without '
. a remedy because the C.L.C. imposes liability
on the owner. The third party question seems
suff1c1ently ambiguous to weaken the. efptire \
('? oundatlon of the llablllty imposed by the ‘.

e peaty." 146 \ \ -
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The fourth aﬁé last exceptian is éroviﬁed for by
the. second paragraph of Article III thaf/exempts the /
shlpowner lf he proves that the daajgé' was wholly caused
by the negligence or other wrongfu vdct of any Government
or Bther authoriﬁx’responsible or the maintenance ofll ghts

: : ..147

or other navigational aids 4n the exercise of that function

v
Beca\§e of the’ pog;/égd unclear drafting it would appear

that th%? clause applies only to negllgence or other wrongful B

acts performed in connectiog with the maintenance of the, nav-
/

igational .aids, so that %f/tﬁe government in question has
failed to place a light on a particular hazard, such failure

o . g - C e s
" 18 outside the scope of the exception; whereas if it has

b

placed a light there but has failed to maintain it so that
/ :
{ ' ’
1t goes out, it will be within thé exceptlonl Ba It would be

regrettable'if such a result were achieved at the timeé of

litigation and a change to clarify the wording of this drticle .
. i)

would be welcome. _-°

The wording of paragraph 3 of Article III]'49 is quite in- .

,teiésting because it would see

to the evaluatlon of the -conduct ‘
. ~N .
of the victim; if the damage was jntentionally provoked by the
' ' o
e to engage the shipowner's liability,

to exempt the owner accordin

‘victim he will not be a
whereas if the victim/was only negligent, it is possible that -
the court engages, /even only partiglly, the shipowner's liability

,=73-
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3.2. 3 Limitation of.Liability™’

A
/

.« Article V(1) of the Cdnvention states that "The
owner of a ship shall be entitled to limit his liability
under _this Conyention in respect of any qne’incident.. M.
It is inp,ort;;“ilt t0 note that this article appiies only to
the owner ;Bf the ship and "his liaB¥Tlity under this
Coﬁvention“_. Pzﬁ.thOUgh these restrictions may seem lxogical,

‘

as it is only the owner who has any liabilities under the
. “f

Conventipn, the absence of the right to limit on the part

".of others does produce certain anomalous situationms.

The follow:.ng are examples of such anomallesf A
pla:mtlff pursues an.innocent shipowner whé llmlts hlS
liability under the Convention, and a negligent salvor
who may or may not be able to limit his' liability. The
compensation receivéd is greater than if. there had been no

\

salvor. It is unlike}§ that the shipowner can include the

salvor's contractual claim under PIOPIC in the C.L.C. limit-

ation fund. The owner can only. limit his liabilify er

.the Convention. That liability is ““for amy pollution d ge

caused by ©il which has escaped or been discharged from the

‘ship as a resnlt of the incident" (Art. III(1)). Pollution -
»

damage is defined by Article 1(6) as, "1loss or damage caused

dutside the ship by contamination®. " Pollution damage®is,

therefore, actual loss or damage, and is not itself a

\
- ° . W
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i
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%y liability for actual loss or. damage. The claim of a

.
~

salvor under an indemnity clause is a contractual claim
for indemnity against liability for pollution damage; ’ §
it is not a claim for pollutionwdamageL - The shipowner

would not have been liable to the salvor in the absence " :

L3

of the contract. “There is nothing in C.L.C. to suggest
that his liability to the salvor in contract is a liability
"ynder this Convention®. Thus, the owner, because of the

salvor, is liable for a greater -amount than is provided for
‘ . .

9
by his limitation fund. The owner may be able to mitigage

thié’furthqf liability by establishing a separate limitation

!

fund under another copventidn ortvlex fori.

/ | ;

Another such anomaly is caused by the shipowner demise i

c%artering his vessel. The plaintiff purgues the innocent

owner and the charterer, whose negligent master and crew

ﬁge his servants. The owner limits his liability ?nderthe c.L.C.
'The charterer may or may not be able to limit his liability
under another convention or the lex fori. The resuiﬁ is more
{reparaEEOn for the plaintiff than if there had been no Eharter. s
If the chérteéer is able to limit his‘responsibility, can
he include the shipowner's contractual indemnity claim in

such limitation? This depends on the. provisions under

which hé seeks to limit himself. An example is the 1957

Brussels Limitation Conventiomi l By Articles I{1) and

-75-
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(6) of thafconvention the charterer may limit his liabil-

ity in respect of claims arising from such occurrences as

property damage. )
The. shipowner's contract*u31 claim certainly arises from
property damage, as does the};;laintiff government's tort claim.
Articld v(2) states‘ "if thé incidént occurred as a

LY

result of the actual fault or privity of the ﬂ:mer,‘ he shall
not be entitled to avail himself of the ii;tit;tion proxfidegi
in paragraph 1 of this Article". . The "Z_L957 Limitation Con-
vention has an identical provision. Article V(Z)&is likely
to give rise to as mahy varying interpretations as the 1957
Convention has certainly already done. It should be notedhi::hat
states iike the U.K. \and Bahamas have denied the right to limit
junder the C.L.C. tothose ships ‘registered in a country.which
is party to the 1957 Convention but not to the C.C.C.
' in accordance with treaties with certain °ceunt:x::ie;.‘ The
. result is a considerable reduction of the shipowner's.:liapiiity.
Where there has been oil pollution‘da;nage only, the reéﬂcti’bn

is 50 $ (from 2,000 to'l,000 francs per ton).

t
+

Article XIT states that: g

"This Convention shall supersede any International
Conventions in force or open for signature, rati- "
fication or accession at the date on which the .
Convention is opened for signature, but only to N
\ .
...76-




franc; the conversion rate to be as near as possible to the
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the extent that such a Convention would be in con-
flict with it; however, nothing in .this Article
shall affect the obligations of Contraci:ing

States to non-Contracting States arising under such
International Conventions.”

Article V(1) states that the maximum limit of liability for
a single incident is "an aggregate amount of 2,000 france

for each ton of the ship's tonnage. However, this aggregate
S .

"amount shall not in any event exceed 20 million francs".

-

It was thought that the Poincare' franc would provide. a*

uniform value for a, fund :'gn all countries. -The official rate

rather than the free ma'rket rate was chosen. Article V (9) ’

'

. states:

"The amount mentioned in Article V(1) shall be

converted into the national currency of the state

in which the fund is being constituted on the

basus of the official value of that currency...
However, because of the world currency crisis, leading to
the floating of the major currencies, the unit of account was
changed to the Special Drawing Right of the I.M.F, in 1976.

States not allowed to use the S.D.R. may use the Poincare

real value obtained by the S.D.R.
The maximum limit q‘f liability is 210 million francs,

beihg the maximum insurable liability in 1969 - approx-

‘imately $14 million. 1In fact, jfthe P & I Clubs can now offer

$50 million for a spillage. The problem would be at the
7
lower end of the tonx/zége scale now remedied, however, by the

1971 Fund Ceﬁventifn. - , ' ‘

-
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Article V(8) ef the C.L.C.states that "claims in respect
of expenses re?sonably incurred or sacrifices reasonably
.made by the.owner voluntarily to preventﬁbr minimize
pollution damage shall rank equally with other claims against
the fund". Unlike other conventions, the C.L.C. not include

costs incurred before oil is actually spilled. This restriction

is incorporated in the narrow definition of pollution damage

- in Article 1(6) - "loss or damage...resulting from the escape -

or discharge of oil from the ship...".

‘It is questioned whether "voluntarily" is a propitious

word. Costs incﬁrred by the owner which, by law, must be

so incurred, may not,be considered voluntary and would not,

= =

therefore, be included.

By Article v(3) the owner must crdate -a fund amounting

to the total limit of his liability. It is tb be placedi.in

\ - ' . .
the charge of a court or similar authority in any of the

contracting states. The claimants receive proportionate’ ;

compernsation from this fund only, not from arrested property,
which must be returned to the rightful owners. The C.L.C.

fund éoes not extend, however, to non-contragﬁing states,

- . i
nor to non-pollution damages in contracting states: The .
owner's iiability can,therefore,exceed his limitation fund

under the C.L.é;

-78-
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It is only wheye all plaintiffs are contracting states that
the owﬁer can establish one fund. It is, therefore, to

the owg%r's advantage that a large number of states join
" the Convention, despite his liability being strict rather

than based on fault.
3.2.4. Joint and Several Ljability

Article IV states: ,

"Whén oil has escaped o% has been discharged/from
two or more ships, and pollution damage results,
therefore, the owners of all the ships concgerned,
unless exonerated under Article III shall Be jointly
and severally liable for all such damage ich is

not reasonably separable."

It will be noted that almost one-third of oil/pollution damage
is caused by collisions.
The blaintiff may recover the full unt of damages

from either of the colliders, limited,

/
the rule will apply without fail in unusual cgses. {
. s T
The Convengion leaves such problem areas as co trgkution,

. \
the effect of limitation and the separation o# ddmages to

(' 6 ¢ \
!
A

\ :

b

i

[ .
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the lex forif
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‘'would seem almost insuperab}k<with present methods of identifi-

.recover twice¥

The essence of joint and several liability, as in

/
i

/) *
Article Iy, is the plaintiff's privilege to sue one defendant

for the full amount of compensation. If his claim is not L
. )

thereby/satisfied, he may pursue-the other. How is this
asic Principle affected by the limitation funds? As Abecassis

po'ntz out, "the entitlement to limitation under Article V is

ed not to . limit Pf% [plaintiff's] ability to recover

\limit the owner's maximum liabilify so as to enable
him.to\o faip insqrance," Thus, if épe limitation funds are
large enough, the plaintiff should be able tolrgceive the
full extent \of his claim. Naturally, the plaintiff should not

13

Should® there be more thah one plaintiff, they

<

should be compepsated rateébly from each fund. .

The Canéht‘on also leaves to the lex fori the situation
where 'a ship,%as WO Owners.
Article IV applies only where the damage' is not. reason-
ablf‘separable. The\tfeaty unfortunately does not indica;e
who is to have the burden of proof. It is.reasonable to (

assume that the burden would lie on the ship which had lost

the least o0il. As Professqr Swan points out, "this burden

s

. . 153 . . "
cation". prezgr+/%echnlque such as "active tagging”
by using chemical and nﬁchanicab\Fracers as "license plates"

to identify the origin of the Qgipmént and carrier are
-80- .
72- ‘ !
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being developed. These techniques shoul@‘ﬂ@ of great
help in conjunction with sophisticéted samplfﬁglmethod; and
quantitive anaylsis. il

It is importanp~to note thi; the‘;riterion to be us?d in
determining separability is not the same as is applicable inm
apportioning liability. In the latter it is the quality of
the parties' act before the Sollision that is relevant; in
the former it is the nature of events éaking place after the
collision that is important. v

The foliowing are examples of situations whiLh fall
outsi;ie the scope of Article IV. Where oil has spilled , ~
from only one ship, the other being dry, or where contaminatix.mg
0il or chemicals escaped frébm the.ship's‘déuble-bottomed
fuel tanks‘only, the requirementnof Yoil in bulk as cargo"
beiﬁg spilled from "two or more ships" is not fulfilled.
Article III applies to the oil spiller, the other ship is
governed by the lex fori. The former alone will be liable
subject to a right of recourse bésed on fault against the
iatter. Art%ale IV does not apply where an owner and a nonﬁ
owner (5 bareboat charterer for example) are involve@. The
above article regulates only "the owners of all ships con-
cerned". ’ o

The éonventién has left cent;in igportant argas to the

v

lex fori. In so doing, it has made the way for the increasing

.
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o .
importance of‘:’ concept of fault in the strict liability regime
of the Con\}eption. Thus, the owner, though strictly liable,.
will not necessarily be responsible for allrdamages incurred.
.This is in"line with Article III(5) which allows the owner

a right of recourse against others who have been at fault.
)

0
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4. THE31971 INTERNATIONAL CONVENTION ON ¥HE ESTABLISHMENT
OF AN INTERNATIONAL FUND FOR COMPENSATION FOR OIL
POLLUTION DAMAGE

"The International Convention on the Establishment of

an International Fund for Compensation for 0il Pollution

Damage 1971 (tl'?e; "Fund Convention") was established by I.M.C.O.

as a result of a conflict in the 1969 Conference on {:he issue

of the Iiability of a shipowner}54The two main goals of the

Fund Convention,'discusseq in the Preamble, Arts. 2, 4 and 5,
we;g,provided fo£ in the Resolution passed by the 1969 Conference :
victims of oil pollutién damage should be properly compensateq

on the basis of strict liability; tné shipowner should be

reimbursed for the additional financial burden imposed by C.L.C.

(IS

- The Fund Convention was designed as a gequéi. to C{L.d}:
théir definitions‘are the same, Eggdggégﬁgggyention acquires
itswjurisdiction w@g;é;eftﬁﬁfxgzhps. A state qhstib
C.L.C. befo;e/fggzgtering with tﬂe Fund Convention.

e
Thg/cshvention established "The International 0il Pollution

¢

/Céﬁbensation,FundP to provide compensation . for oil pollution
dam;%e. The Fund is a legal person in contracting states w&th
righfg and obligations under the laws of that state. '

Article 3(l) states that compensation unaér Article 4 is
'opiy for, "pollutidén damage caused on the territory including

the territorial sea of a Contracting ‘State, and to prevéntative

‘measures taken to prevent or minimize such damage." It is




4( i . irrelevant where the ship was in fact registered, as long

as thqugmage was caused in the right place.155

Article 4(1l) states that:

"Por the purpose of fulfilling its function under \
Article 2, paragraph 1l(a), the Fund shall pay
. compensation to any person suffering pollution
damage if such a person has been unable to obtain
full and adequate compensation for the damage under -
e the terms of the Liability Convention,
a) because no liability for the damage arises
under the Liability Convention; . .
‘ b) because the owner liable for the damage under
' the Liability Convention, is financially "in-
capable of meeting his obligations in full
Y and any financial security that may be provided
‘under Article VII of that Convention ‘does not
Vo cover or is insufficient to satisfy the claims
for compensation for the damage; an owner
being| treated as financially incapable of meet-
ing his obligations‘'and a fifiancial security
being| treated as insufficient if the person, i
suffering the damage has been unable to obtain
full satisfaction of the amount of compensation i
due under the Liability Convention after having
taken all reasonable steps to pursue the legal
remedies available to him;

¢) because the damage exceeds the owner's liability
under the Liability Convention as limited pursuant
to Article V, paragraph 1, of that Convention or
- under the terms of any other international on-
T vention in force or open for signature, ratifica-
) tion of accession at the date of this Conveqpion.

Expenses reasonably incurred or sacrifices reasonably
made by the owner voluntarily to prevent or minimize
pollutloq damage shall be treated as pollution damage -

for the purposes of this Artl le." p

The Convention is limited in the pame way as C.L.C.; the plain-

tiff must have suffered pollution' damage. The same definition

-
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is given by both the Fund Convenéion and C.L.C. for this term.
C.L.C. exempts itself from compensation in Articles III(2) and
XI(l).r- The\Fund qé;;gafion app%}es, therefore, in these two excep-
tions, subject to its own exemptions, as provided by Article

4(2) (a). This article includes pollution damage resulting

£from an act of war, hostilities,‘civil war or insurrection and
where Article X(1) C.L. C applies damage caused by warships.

The result is that Art:.cle 4 (1) applies to damage resultlng from a

natural phenomenon of an exceptional, inevitable and irresistible

character; damage caused by an act or omission done with intent

to cause damage by a third party (terrorist acts, for example);

" damage caused bj‘the negligence or other wrongful act of any

authority responaib}e for the maintenance of navigational

aids.

S

Article 4(1) (b) applfés\Wherea;pe owner is insolvent and

either he is uninsured vis-a-vis C.L.C. or e1§E\Ehétbinsuraggg___h__ﬁﬁ-‘

. 156 . ‘ .
has failed. Professor Abecassis 6 gives an example of this

paragraph applying: g

"where an incident has beén caused by a small ship
carrying less than 2,000 tons of oil in bulk as
cargo, and which is. unlnsured because it does not
need to be 'under C.L.C. In such a situation the
shipowner who may be in a small way of business... -

<~ ¢ould easily become insolvent." >
0 , -

The most frequently used sectidn will probably be paragraph

(c) which is self-explanatory. t
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A.most important\gkpvision is the last sentence which -
‘ ) ! . - =
\ parallels C.L.C. It provides an important inc¢entive to the

shipowner to take immediate ‘action following a spill. He will

be compensated even where he has been negligent or guilty of
wilful misconduct. \\ )

. - \
Article 4(2) (b) limits compeﬁ§ation tor damage proven to

have been caused by one or more shiﬁ§. Article 4(3) follows

~ C.L.C, in exempting itself partially ; completeiy in cases

of contributory negligence or 1ntentlo\al causative acts of

157
the claimant.

Article 4(4) limits compensation as

“(a) Except as otherwise provided in sub-paragraph (b) y
of this paragraph, the aggregate \amount of S
compensatioh payable by the Fund under this

Article shall in respect of any one incident be ' s

limited, so that the total sum of tgggﬂgmgunt_ami_\\\\\‘%\\h_:“~
the: amount of compensation actually paid under L

_the 'Li ention for pollut\on damage

caused in the terrltory 6f the Contracting States, . L

including any sums in respect of which the Fund
is under an obligation to indemnify the owner ( 1
pursuant to Article 5, paragraph 1, of this Conven- .
tion, shall not exceed 75 million francs.

(b) The aggregate amount of compensation payable by the "
. Fund under this Article for pollution damage result-
ing from a natural phenomenon of an exceptional,
1nev1table and irresistible character, _shall not
exceed 675 million francs. . —

The above limit applies only to Axticle’ﬁ. However, amounts _ hd

payable under Article 5 - shipowner relief - as well as amounts

-86" . " P [
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"actually paid" under C.L.C. are® deductible from 675 million

francs to reach the required limit. It is odd that the

Convention provides only for amounts paid by the C.L.C. for §

-

e

damage on the territory of a contracting state, omitting

entirely territorial sea. The resylt is more Fund money

[

) .
available when clean-up measures are undertaken within the :

territorial sea than within internal] waters or on’ the actual

/

territéry of the st,até. ‘ ’ ;\ . ) /p

I

Art. 4(4) (a&}must be read in conjunction with Article 4 (4)

/

(b). The maximum limit of 675 million francs applies to the

whole of the event, not to each separate spillage when more

¢

than one tanker is involved.

|

Article 4(5) states that:

- "Where the amount of established claims against
the Fund exceeds the aggregate amount of compensa-
tion payable under paragraph 4, the amount available
shall be distributed in such a manner that the
proportion between any established claim and -the
amount of compensation actually recovered by the
claimant under the Liability Convention and this

Convention shall be the sarie for all claimants."

<

Y

This is an.example of unfortunate drafting in the Convention.

"Proportion

It has been

.

"A rat
, for al

between" is a meaningless phrase’ in English.

15
suggested 9 that the above provides for: "

-

able’ dlstrxbutlon so that a/(btc) is the same
tlaimants, where a equals a claimant’s establish-

ed claim against the Fund, b equals what he actually

recove

|
I

/

ed under C.L.C. and c equals what the Fund
{:
-87" ! ) )
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650 million francs limit to 900 million francs, making room for

monetary fluctuations and needs established by the 'claims

ough%\fb pay him under Article 4 where a ship~

s
i
/ _ ’

-

" owner\is claimant, one must assure that sums

ffset! against the limitation fund pursuant to.

By Afﬁicle*tTBT‘fhe Assembly of the Fund can extend the

-~

record.

Ed

is party to the Fuhd Conventfion and to C.L.C.
may be caused in a state which is party to C.L.C. only, not to

the Fumd - Convention.

According to Articles 3(2) and 5,

ticle V(8).-6f C.L.C. are to be counted as 'sums

' thereunder."

8

" apply for compensation if his ship is registered in a state which

prevent or minimise such damage.

~

Article 5(1) states:

‘
[

r’\\ ,

"For the purpose of fulfllllng its func 1on under

Article 2, paragraph 1(b), the Fund

1 indemnify

the owner and his guarantor, for tha portlon of the
aggregate amount of llablllty under tke Liability’
Convention which:

a)

b)

is in excess of an amount equiva

1,508 francs for each ton of the’ shlp s
tonnage or of an amount of 125 million
francs, whichever is less, and ’

is not in excess of an amount equivalent
to 2,000 francs for each ton of the said
tonnage or an amount of 125 million francs
whichever is the less, .

provided, however,” that the Fund shall incur no
obligations under this paragraph where the pollution
damage resulted from the wilful misconduct of the

owner himself,"

-—RK-

shipowner can only

The damage,lhowever,

Compensation is provided for measures taken to
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Paragraph (6) is the maximum limit of C.L.C. Thus, wifh

‘limitation from C.L.C. and compensation from Articles 4 and

4
5,. and provided that the maximum liability of the PFund is
* »

reached, a shipowner's liabilitx_will be limited to the lesser
of 1,500 francs—perqlu or 125 million francs for any one
incident. C.L.C.'s limit is the lesser of 2,000 francs~per

ton or 210 million; Aréicle 5 r=2imburses the shipowner down
from that limit to” the lesser of 1,500.francslper ton or 125
million francs. Article 4 (1) compensates the shipbwner for

clean-up costs not applicable to C.L.C.

- ~

o

The mention in Article 5(1) of indemnification of a

* shipowner against hié liability under C.L.C. without his having

to bear a portion of any limitation fund would seem to indicate

+

that the right to relief under the Fund Convention is not dependant

on the shipowner being able to limit kis liability under C.L.C.

t

Article 5(3) states that:

1

"The Fund may be exonerated wholly or partially from
its obl;géfiﬁgs under paragraph 1 towards the owner
and’ his guarantok, if the Fund proves that as a
result of the actual fault or privity of the owner:

d) the ship,from which the 0il causing the pollution
‘ damage escaped, did noit}omply with the require-
ments laid down in: -

i) the International Convention for the
Prevention of ‘Pollution of the Sea

by 0il 1954, as amended in 1962; or

1i) the International Convention for the
Safety of Life at Sea 1960; or

-89- . ‘
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iii) the Intexrnational Convention én- .
Load Lines 1966; or ‘

iv) the International Regulations for . ,
Preventing Collisiohs at Sea 1960; or

3

—o any amendments to the above mentioned .
Conventions which have been determined
as beijng of an imporftant nature in
accordance witR Article 16(5) of the

$ ‘ Conventien mentioned under (i),
Article 9(e) of the Convention mentioned
under (ii) or Article 29(3)(d) or '
4 (d) of the Convention mentioned under
(iii), provided, however,  that such
~amendments had been in force for at
least twelve months at the time of the
incident;

b) the incident or damage was caused wholly or partially
B by-such non-compliance..

The provisions of this paragraph shall apply irrespective
of whether the Contracting State in which the ship was
registered or whose flag it was flying, is a party to

the relevant instrument."

The Fund must, therefore, prove three things to escape whole or

"

partial liébil\ity under Article 5(3): an event occurred (or
\ \ o
failed to occur) which constituted the actual fault pr privity

of the owner; ‘'as a result of that event or failure the breach
of a provision of one of the\ﬁxamed Conventions occurred; the
P—— 160

breach wholly or partially caused the incident or damage.

Although the latter two may be present fairly frequently, the J ;

first requirement is not common. The fund is thus not easily ;

“

exone.rated', a situation mitigated only a little by the court's
tendancy to give a‘}:oad interpretation of the meaning of v
'actual fault or privity of the owner". Nevertheless, the

above provision is an attempt to provide an incentive for shipowners

. °

1

|
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to comply with oil pollution prevention and ship saféty
conventions. e , ‘ o

\

]

Fd

Articles 6 to 10 deal with the more detailed makings of
the Convention. Article 6 establishes three years from the
date of damage as the prescription period for the institution
of an action. Article 7 provides that the action should‘be \
instituted in the same jurisidiction as the action against the
owner under C.L.C. for the same incideht;\“However, if the Fund
is not applicable to that jurisdiction then the claim must be

made in a contracting state where pollution damage was caused

by the same incident, otherwise, at the Fund's headquarters.
/

Contributors to the Fund are those :who receive oil in a
Contracting State‘either directly by sea or by some ofher
method, bringing in oil which has been éarried by sea to a non-
contracting state. Such o0il must exceed 150,00Q métric tons
during a calendar year. Thus, it is the oii companies, not the.
governments who are parties to the Convention. The pollﬁtidn
dam;ge is thereby distributed between the shipowner and cargo

interests.

The Fund, it shou}é be "remembered, is only open to those

. who are members’of_C.L;t.
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" if not directly affecting the Convention, have a bearing on
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5. AMENISMENTS AND CHANGES UNDER CONSIDERATION /

5?1 Introduction ' |

)

-]

. |
domaine du*droit international [de la responsabilite‘l47 nd

pollutlonvof the sea, the Conv ntlon is far from eing immune

°

to ambiguity and shortcomings.
In this“chapter proposed amendments.and changes to the

C.L.C. will be examined together with proposalg that, even

the problem of shipowner's liability.

/
5.2 Extension to Bunkers of Dry Cargo éhips and of
Tankers Not Carrying Oil in Bulk ar Cargo

It has already been seen in Chapter 3 that the combined effect

\
of Articles III(1l) and I(l) is such that a tanker on a ballast .

voyage, even though she carries bunkers and slops, is not cover-

ed by the C.L.C. whereas a tanker carrying oil in bulk as cargo

is covered even if the oil which actually escapes and cduses

-~

The problem is not purely one of reconciliation of logic

1

i

damage is bunker oil. y ‘ [
| !

!

;

with gext drafting but it is also a practical one. ,The damages
caused by the bunkers of a 500,000 ton ship cqg be more
devastating than the damages caused by the sinking of a small
] \ . : ]
| 2 -92-
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tanker. \Yet the former are not covered by the C.L.C.
ertainly an\ﬁnomaly in the fact that a plaintiff's
right to recover under the favourable stri?t liability regime
of the Convention shouid depend on whether or not the source
of the oil was.a tanker c;rrying oil in bulk as cargo.l62
It is submitted that because the C.L.C. is a "tanker
convention" the validity of the point is undisputable. This

is also the prevailing view of the international shipping

industry as it has been pointed out during the 32nd Session
|

of I.M.C.0.'s Legal Committee.l69 What, on the contrary,

does not seem to be- advisable is an extension of the C.L.C. \

tQ the bunkers of dry cargo ships.

Apart from the pracgical complicat%ons connected'ﬁith'ther~
extension of the compulsory insurance provisions to 18,000
ships it would be impossible to integrate dry cargo ships into
the 1971 Fund Convention, frustrating the attempt to make this
Conventionithe logical and necessary conseguence of‘the CLL.C,

What must not be forgotten is that it is the~oi1 industry
which, in fact, pays for the fund. And Lhat it does that not ,
because it considers (or is obliged to consider!) the oil as
inherently dangerous (in se), but only because it has a definite
interest in the tanker shipping industry(which transports its
0il. There is no sound reason why.it should be called ultimately -
to pay\ﬁpre(for damages provoked by the shipping industry that |
simply uses oil as propellant. oo

AN | .

N,

AN
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The only way out of fhis problem is for the governments

’

of contracting states themselves to finance the operation

of fhe 1971 Fund Convenéion with respect to dty cargo ships,

relieving the oil industry of a burden that it can certainly

affordﬂto pay but that, on the other hand, does not belong to it}64
Unfortunately it is highly‘unlikély th;t this idea will

be taken into consideration 5y I.M.C.0. in the near future.

The view '‘unanimously expressed at the 1969 Conference that

"for practical and theoretical reasons, no burden should be

imposed on States" is still so deeply rooted165 that no such

solution can be expected to be developed.
5.3 The Position of Slop 0il

A delicate question of interpretation is raised by the

©
4

text of the C.L.C. being'doubtful whether the Convention covers —

slop oil which causes pollution damage. It is true that

biguity is sometimes necessary to agreement and that"the

institutional structure to which international legal text writing

166

is confided is such that these problems are 4Anevitable".

4

\ 16!
The I.M.C.0. Legal Committee 67 felt nonetheless that the prob-

LY

lem of slop oil was worth reconsideration in view of a possible
amendment of the definition of "oil". This would have removed

the existing doubt clearing the field from a possible controversy.
o~ .
Unfortunately at the 33rd Session of the Legal Committee, the

! .
,
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Working Group charged with this problem dis oxnted those
who ‘expected a similar amendment. The recojmendatlon was that
no change be made to the existing definitxon!with respect

to slop 0il ‘because "the existing text has been widely
interpreted as inglediﬁg mixtures in the ordinary?ﬁas oppesed
to scieneific, éense of this word. If a reference- to mixtures
is inélu&ed, this could - have an unwanted limiting effect on.

© 168 ‘ - .
the scope of the existing Convention."

. s : . ) fsv
. The valgdity of this exp}anation rests almost‘exc;usively
on the fact that this "wide interpretati\n" is consistently
maintained. Once again the“aeiicaée balance of drafeing tech-"

nique seems to have prevailed over the consolidation of a

widely accepted interpretation that would leave no room for doubt.

5.4 Extension to Non-Persistent 0il

i

' It has been seen inChapter 3.1.2.4.that tﬁe draftsmen
included in the Convention the forms of oil that are the
greatest threat to the sez and shorelines because they are the
more difficult to remove. _On the problem of extending the
C.L.C. to cover non-persistent oil there has been and still is
muéh debate.

‘On one side, there a}e eeberal authors whose position is
synthesized by Blaclegwho writes'that "the definition (of oil)

is so specific that it excludes possibly serious hazard to the

envi;@nment“. He adds that "the. omission merits consideration,

-95-
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becausge ﬁ%ey too present problems with regard to ocean Eoﬁtaﬁ%n

-ation. Gasoline and kerdsene do not fall within the category‘\\

for which 1iabi&ity is provided." On the other side are the \

\
\

ca . . . Ce s \
oil lnduséries and insurance industries who insist on the fact \ \
that nén—pérsistent oils do not represent an environmental N
pfoblem.' By definition these oils do not leave a harmful

. 1, . t Il
regidue and "g*detailed.examination by the oil industry in

~ 1
Ty

conjunction with the P & I Clubs failed to discover any cases oOf

damage\ by non-persistent oil except for a few in-harbor

Although the correctness of this latter view seems difficult
'to contest,\the Legal Committee during the 32nd Sessio exten- |
sively discussed the possibility of extending the Copvention éol
non-pefsistent oil. It must be acknowledged fhat n qltheoretical
level such an exténsion might well be justified. However; what
should not be forgotten is that any amendment to/the Convention
must be "workable" in practice. /
The inescapable conclﬁéion is that together with technical

¢

and procedural difficultiesl7l

there would certainly be a !

considerable increase in inéurance premiums. In copsidération
~of the "low probability éisk" involved]"'{2 it was decided to
maintain the status quo of the Convention.

The Lega{ Committee was split on the £SSue and it is

quite probable that no change will be made in the near ftiture.173
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N\ 5.5 Extension to Fire and Explosion ‘

‘ \NQ controversy arose for the rejéction of such‘i? <~
174

extensmon~d\flng the 32nd Sessior.:

As the Committee pointed out "C.L.C. is a Convention
designed to protect the environment by providing compensation
~ )
or damage by contamination which encourages prompt and effect-

s ive clean-yp. EXtension to fire and explosion would take the

Convention into an‘ént' ely new field, namely the compensation
. \

a

. of prdpefty damage and personal injury unrelated to environmentall
i . \

. . , . |
dangers. If oil should spill from a vessel which for some reason |
\

[

\. has eﬁploded‘or caught fire, polldtion damage caused by the oil \
) - . !

Y ' \\ \ o
will already be covered by C.L.C. as it now stands. To extend

O dm

* the Convention in this waylis therefore inappropriate.”

It is submitted that the reasons expounded by the legal
N Committee are so cogent and well—foﬁndeh that this subj?ct must
be understood as definitely solved. J ‘

4 : ¢ \

5.6 Extension of the Scope of the Convention as
Delineated in Aggig;g_gl ' ° -

[

The draftsmen of the C.L.C. could havé\elimigated the

' ' 175 ' e ‘ cL
"legal quagmire" . represented bY“Eﬁeiﬁact that each nation

x

sets the extent of 1t§ terrltorlai’“ea\and that therefore the - *

result would be a la k of worlaﬁiﬁg~aﬁifbrm1ty if they establlshed

!
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sgen that "because the varigus’ nations were unwilling to -
/ ; N .
H gL .}
concede any territorigl limit &if erenﬁ from their own,_

- . i
such a solution was unfeasible'™.

ational law has been con-

& -

ten years a.new concept in int

- 'cretized in what is now known %s Exclusive Economic Zone.

77

(E.E.z.)ll' This concept woulﬁ encompass what has been called

a "pollution zone" in Chapter 3.1 because states should have

ju;isdiqtion within their E.E.Z. with regard to the preservation

of the marine environment and this would include polluti&n control.
The Legal Committee at the 32nd Section took into consideration

the possibility of extending the scope of the Convention as'
et e 178 b
far as territorial jurisdiction is concerned, but in order .to

avoid a new statement on the question, it was thought preferable

. ’ 17
to wait for the outcome of the Law of the Sea Conference.

*

5.7 Extension of Pre-Spill PreVentive Measures’

3 N /
Y . r
It was seén above in Chapter 3.1 that for Article III of the

C.L.C. to come into play, 0il must actually "escape" from the
5hip as a resuwlt of the incident. Consequently the cost of
preventive measures is not recoverable by a shipown%r or a

'government "in a situation where there is merely a threat of

18 v :
0il spillage". 0 L |

o

It is submitted that there is no reason for the maintenance

¢

of the anomaly represented by the fact that the shipowner J‘.s:“K

given an incentive to prevent or minimize pollution damage by

-98-
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virtue of; the provision stated in Article V(8) but only after

-~

" the spilf has taken place. It has been argued that the “price"

— for such an extension is the need-of a corresponding extension

in Artieﬁfto allow plaintiffs to recover. This would be
Z easily achieved by changing the definition of "preventive
‘ measures" in Article 1(7). .

It has been hypothesised that this could easily lead
- ~

' ) to the shipowner paying for the cost of a coastal state's gross

L}

©

ovei\—re}ction’ to a grounding off its shore and that one cannot

1

tell what is reasonable in the way of preventive action when
there is no actual oil spillage. This concern does not seem
. to be fully justified. If we give to the word "reasonable"

) the meanimj that is normally attached to it, to wit "agreeable
to reason, not irrational, or absurd; not going beyond the‘lixhit
‘assigned by reason, not extravagant or excpessive",‘l8 it is
difficult to see why a court should find it particularly difficult
to state whgther or not the intervention w\as "reasonable".
Experts or professional witnesses 182 can, no doubt, provide the
court with all the necessary elements to decid‘c‘erh.ether the
measures taken were reasonable or not. The Legal Committee
did not feel that the problem was of such impo:_:tance to deserve

q )
discussion during the 32nd Session and the topic has nbt been

inserted in the agenda of the 33rd Session nor in any session

since.

;o -
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5.8 Instifgeion of Sea Lanes

- It has already been seen-how the view and the position

of the insurance industry is crucial in.the context of any

t

kind of compensatory scheme. ' >
It may well be true that the marine insurance system is

based on archaic concepts. In fact, the purpose of marine

3 ' . .

Ansurance until the early 70's has been to protect ship and
'a &«

éargo owners against financial loss dde to destruction of hull
~ and cargo and to indemnify personal injury claims, not to
protect third parties damaged by the cargo or escaping fuel.
’ -

, . , \ M
However, to 'work against the marine insurance business rather

than with it, is indisputably a.sucidial tactjc.

We have also seen that even if limited, the liabjlities,

especially in major oil spills, can be ob'jectivg enormous.

The cost of the compulsory insurance has been and still is a

P g
-

-

a large enough pool to underwrite losses without crippling the,
i = - .
smaller operations whose contribution to pollution may be

marginal, Wé deve loped. : \

The author suggests that one proposal to ref

\

\
i

duce the premium cost could be to fix it according to
the degree of danger (in terms of risk of pollution)
{ ( that tankers encounter by sailing routes. By providing

o , -100-

o

sour point and it has undoubtedly Hé:ﬁye{and limited the number

- of ratifications. .Equitable premium devices which will provide:
i

+
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an ingentive to, tahkers to sail sea.lanes where the risk of &

¢

pollution is limited a\two-fold goal can be achieved. In the
first place the premiums would be lowered and secondly the

probability of collisions-or other incidents would necessarily

»

decrease.

©

It is evident that safe, low-liability routes involve low

- A %
premiums. If the establishment of this system proves to be

diff%cult inﬁyerms of voluntary compliance, mandatory sealanes .
(with increased liability for non-compliance) might be established

under the supervision of a private governmental or international

° agency. I.M;C.O.‘ipself might be the appropriate agency to

undertake such a task. A _"liability profile" of tankership >

: T ¢ . a «
- routes should be developed through a scientgflc and economic
=

'survey of the world's coastlines and make a specific valuation

of the potential contamination damage which could result.from o

accidents involving ships carrying dangerous cargg?%JRoute

plans would have to be submitted which would provigg adequate
distances from coasts to minimize pollution. This proposal, '
first discuss&&\ﬁmmﬁ%ﬂlyanﬁiago before a sub-committee of the
U.5. Senate Public Works Commission, %% is in accordance with

. !

other suggestions of international agreements on mandatory sea \

lanes for super tankers and. is a logical extension of the neg-

. . X . . . 1
-ative requirements of the 1954 Geneva, K Convention-on the High Sea.85
. o \ ‘
® . -101-
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°5.9 Miscellaneous Proposals Discussed by the-IMCO ///
Legal Committee

-

The Legal Conm@ttee of IMCO has made some interesting pro-
' 186 ‘

posals in its 40th and 44th sessiofS°6f 1979-80. 2
number of the suggestions were made to attempt to solve the

problems caused by the Amoco Cadiz disaster.187 Even if some

s

of th?m are without dixzfct bearing on the CLC or Fund
Convention they’are n&ntheiess briefly discussed in
tnis chapter. \‘

_All the delegafigns agreed that that there should be a system

for reporting incidents to e coastal states timely information

in particular with respect to maritime.casualties prior to as

188

well as in actual emergencies. The~Committee considered at

it was essential to have a single and uniform system for this
purpose. It was suggested that a ship sﬁffering casualty/
should be required to give notification thereof if it occurred
- within a fixed distance from the coastline. Concern was ex-
pressed that the obligation to promptly answer all request
f;om a coastal state might unduly burden the master and crew
of a vessel in distresqlm%%nd it was proposed that an obligation
to reply as quickly as possible to reqﬁests for information
might be more appropriate.

The importance of prompt notification of a:casualty'i§
of paramount importance. A costal state should have knowledée

<

of circumstances which might give rise to the need for

-10d-
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intervention before it could decide on the need to under-

take measures of self-protection. A timely and effective

]

intervention might easily prevent the amount of damage

from exceeding of the limits set forth by the CLC and the

’

)

FuLd convention.

The topic of salvage, as a legal question arising from the

Amoco Cadiz incident,was discussed in the context of both

public’ law and private law. The former aspect of the matter
included salvage operations under the control of the coastal °

state and the remuneration of the salvor in respect of them,
while the latter aspect was concerned with the incentive and

¥

reward for salvage and matter%\associated with the 19;6

Brussels Convention for the Unification of Certain Rules of
- Law relating to Assi?fﬁage and Salvage at Sea, as well as the
‘form of the'privat% contract of salvage‘.l190
It was“seen in Chapter 3 that the CLC, the Fund Convention,
TOVALOP and CRISTAL have faiged to deal with the queséion )
of salvor’s liability for oil pollution aamage and, theréfore,
it is left to states to regulate this sﬁbject. This has often
" led to unsatisfactory results. As remarked by the represent-
ative of the International Salvage Union, representing the
salvage induétry, remarked the extension of powers of the

coastal state to intervene in the salvage operation should.

be accompanied by renumeration of the salvor, as well as

. T = 103 -
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provisions to relieve the salvor of liability for acts which

%

he was compelled to undertake. It would benefit the salvor -

i
if new provisions &f international law should compel a ship

to accept salvage and assistance, but it could be a disincen-

' tive to the individual salvor if salvage operations could be

pre-empted by thé coastal state.

One of the delegations produced the following proposal,

191

in the opinion of the author the most advanced and effective

e

attempt to deal with the topic of salvage in a satisfactory

and comprehensive manner:

(a)

(b)

(c)

Any salvage vessel proceeding to salve or assist a

ship in distress would be obliged to inform the coastal
State of its intentions and allow that State t& decide
what measures it might take. The coastal State would
then inform the interested parties involved, including
the ship in distress, the salvor and the flag

State, of its intention to intervene. 'If a salvage
contract had not been negotiated, the coastal

State's intervention - commencing immediately upon

the announcement of intention to intervene - would
render this contract unnecessary; but if a coastal
State took charge of a salvage operation (by issuing
detailed instructions), the contract would be nullified
and the salvor would be remunerated on an equitable
basis. If necessary the coastal State would be re-
imbursed for part or all of the costs of salvage and
in situations where the coastal State was in charge
there would be no application-Qf the rule "No Cure -
No Pay". The proper elements of equitable re-
muneration would, however, be worked out in greater
precision and embodied in an international instrument
and decided upon by the courts in the case of sal-
vage awards determined judieially. -

[

A number of provisions would have to be considered,
either in terms of uniform law or by the courts in
individual instances, with regard to the remuneration
of salvors, the recovery of costs of activities
directed by the coastal-State, the reimbursement

for preventive measures and other financial questions.

o i Ntk s o ok 5w e

Under this proposed system, the liabilities of the
shipowner and salvor to the coastal State and vice-
versa would be governed by appropriate,international
conventions and resolved either judicially or through
arbitration and conciliation procedures provided in
such conventions.

I
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(d) With regard to the question whether the effective-
ness of salvage operations and the incentives to-
undertake them would be impaired -by the proposed
system, it was explained that remuneration on an
equitable basis and without the requirement for
successful- outcome of the salvage would provide
both reward and incentive for salvage operations,

rather than impairing them.
]

o

Not surprisingly there were a number Of criticisms and

comments on the proposal outlined above and the Committee

eached no conclusion on that subject.192

Further sugdéstions were a revision of the geographic scope
of the Liability and Fund Conventions; the inclusion of non-

persistent o0ils in the definition of "oil"; the extension of

3

the scope of application to pollution arising from the dis- 0

charge of oil from the bunker of unladen tankers. These

193

questions, raised in previous sessions, were not actually
discussed. \‘

In the 44th Session of the Legal Committee, the Committee

was presented with a "study on some legal issues which may

arise from the increase of the limits of liability and com-

pensation in the 1969 C.L.C. and the 1971 Fund Convention".l94

I

The Legal Committee recognized that the gquestion of limits was

twofold: one, whether the existing distribution of .limitation
amounts between the shipowner and éﬁ; Fund was satisfactory“
and, two, the question of the desirability of increasing

the overall limits. This second point is of prime importance.
It was this limit of liability which was one of the main reasons
why. both Canada ahd the ﬁnited States -~ two of the most im-

portant proponents of environmental interests - would not ratify

the Convention at its inception. The adequacy of the limits-

~105~
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of liability of small vessels was also éiscussed{ as was
the capacity of the insurance market to provide cover.
A majority'of the delegations were of the opinion that a

review of the limits bfg}&ability in the™two Conventions

was necessary in the light of the developments that had
N ‘
occurred since the Conventions had been adopt @. Some

delegations felt that the determination of new \limits were
issues of a political rather than a legal nature and, as
such, not appropriate for deéisions by the ngal Committee.
Other delegations, however, pointed out that while the ul-
timate decision on any new limits and any other amendments
wo&ld rest with a diplomatic conference,‘i% was necessary
for the Legal Committee to prepare the appropriate testé for
consideration by the conference, all the more so since any
alteration of the limits of liability might well result in
légally complex divergencies of rights and obligations for

” statés depending‘on whether 6r not they had accepted the amendments
The study examines thé effegts of increase of limits of the
CML;Q. on ﬁéitieé and non-parties and the-effect of a revised
‘C.L.C; oh the Fund Convention. The issues ére complex and
manifold. Formal aspects such as the amendment procedure,
probléms'conéerning entry into force, must be dealt with
as well as substantive,aspects such as entitlement to limit
liability, and compulsory insurance. A problem with the

N

entitlement to limit liability would occur where one victim

* Y
. -106~ '
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s of 0oil pollution damages has ratified the amendment, the

.other has not. This in turn would have an effect on the

level of insurance to be taken out under Art. VII of the
C.L.C. A state party to the amended. convention might claim
that it is entitled to request a level of insurance or
financial security highef than the one imposed on the
shipéwner under theyunamended Convention, whilé the ship-'
owner might claim‘hé only need satisf& the requirement under
the unamended Convention. To avoid such a potential con-.
flict it might be wise to include a p;ovision that revised
insurance requirements will not apply to ships Fegistere@

in a state party to the ogig{nal 1969 C.L.C.

If the entry into'force of the revision were poétponed
until acceptea by all existing éarties to the original
Conventién,'the above problems would be greatly minimized.
However, the entry into ferce of the émgndménts might "

then take an unacceptably long time. To change only the

C.L.C., leaving the Fund Convention unaltered would be

the least complicated solution. This would raise the limits.

of compensation for states which are parties only to the
C.L.C. but would leave the same limit for states which are

parties to Both conventions. A more complex solution would

-107- L
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goal. However, ‘sincemany states are parties to the C.L.C.’

but not members of the Fund a single instrument combining and '
amending the two conventions is’ likely to have much more limited

ey

application, a clear disadvantage.

The other alternative would be the adoption of two new
instruments, each modifying one of the exfgt;hg,conventibns.
This would allow states greater flexibility in determining
the instruments to which they ‘wished to become parties. But
fhis would, on the other h;nd, probably result in a more complex
pattern qf different regimes applicable on the one hand among
different groups of Contracting States inter se and on the other,

hand among groups bf‘antrécting States and non-Contracting

.States.196

hAs can be seen from these IMCO lLegal Committee sessions,

7 o . N ¢ : : s >
the Committee is playing an important role in closely monitoring

the effectiveness of the conventions in particuldr situations.
It is intent on improving these conventions not only by amending
: . . . 197 . '
them to widen their application, to clarify and remove any
lacunas of the original drafts but also to keep 4breast with a con-

tinually changing, devélOping world scene, with larger tankers-

. "and persistent inflation being but two examples.

-108~ -
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6. TOVALOP AND CRISTAL

—

TOVALOP and cRIsTaLl®®

can be said to be the direct

result of the Torrey Canyon disaster. Vigtims were in need

of compensation; tanker owners of insurance for voluntary
clean-up costs. The international-agreements were too slow

in coming into force, more drastic measures were called for.

é.l TOVALOP ) ®

\
o -~
il - L

POVALOP was founded by seven major oil companies199

and
came into effect on October 6, 1969.. At that time 50%

of all existing tankers were parties to it (excluding e
government~owned tonnage and the tonnage of tankers under
3,000 grt.), as measured by ;ross registered tonﬁége.

Two years later this fi/gure -had risen to over 80% and at the.
present time owners of/ almost 99% of the world's tanker
tonnage are parties“té_this voluntary agreement.200

1]
TOVALOP was amended on June 1, 1978 to accomodate the

coming into force of the C.L.C. in .1975. It was decided

I
as stated in the Preamble, that although that Convention

overlapped with TOVALQ? in many areas, remedying many of the

deficiencies in those areas,201 TOVALOP should continue - r

¢

because, as it will be seen later in this chapter,
there will still areas to which the C.L.C. did not apply

and, therefore, which TOVALOP wished to continue to protect.

N
K
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The key provision apportioning liability is Article IV:

(A) Subject to the terms and conditions of this
Agreement, the Participating Owner of a Tanker involved °
. in an Incident agrees to assume liability for Pollution
Damage .caused by 0il which has escaped or which has
been discharged from the Tanker, and the cost of Threat
Removal Measures taken as a result of the Incident. ,

Each party to the Agreemeht will compensate victims of
poilution dgmage as a.result of a discharge Qf'oil from a
téﬂker. THe Agreement applies to both .owners and baréboat
charterers by deeming them owners: I.(c) It appliés also

both to tankers in ballast as well as laden Zgésels:
]

/

Article (1) (a). \ ' /

/ i1
Prior to the amendment of June 1, 1978 the owner's liability was

one of negligence with a reversed burden Qfﬁprdbf. Now it is one
of strict liability. The limit of liability for all claims

B . £
arising out of any one incident is $160 per limitation ton

or $16.8 million, 202 whichever is less. Pollution damage °

5

is d$fined in Article I(h) as:

- Loss or damage caused outside the Tanker by
contamination resulting from the escape or discharge .
of 0il from the Tanker, wherever such escape or dis- ;
charge may occur, provided that the, loss or damage is !
caused on the territory, including the territorial sea,
of any State and includes the cost of Preventive |
Measures, wherever: taken, and further loss or damage i
caused by Preventive Measures but excludes any loss or ~
damage which is remote or speculative, or which does /
not result directly from such escape or discharge. |

Preventive measures are defined by Article }(i) as

!
-"reasonable measures taken by any person after ‘an incident

¥ + A
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" does not have, for it encourages preventi?é acgion before
/

-and other navigé%ionai\aids: Article IV (B). Furthermore, ¢

~ L

has occurred to prevent or minimize

TOVALOP compensates persons for the .cost of £\és%gggbg;::%?§§s o

- , \ . “ !fv/’f/ﬁ\\
measures taken after an incident has occurred whlch\¥¥;::jf"//ﬁa\\\\\
« X — A
L - N >
creates a grave and imminent danger of discharge of 01%\ T -
from a tanker, which, if it occurred would create a seri N i:::;/ﬂ;\i\

danger of pollution damage, whether or not a discharge in

fact subsequently occurs: Articles IV, I(k) and (1). Thisiq\:::T:::f

AN

is an important provision of TOVALOP and one that the C.L.C. \\\\‘,,a-

[N

any oil spill occurs. -

Although liability is strict, there are exceptions: N
whére pollution_damage is covered by Article IIT (2) .
of the C.%.C. or if the damage occurs in any area that

is a poténtial source of liability for-a shipowner u%ger the N

C.L.C.; where the incident results from an act of God, an ;
act’ of war or similar circumstances; where the incident was

wholly caused by an act or omission by third person done |

{ .
with intent to cause damage; where the Government or similgr 5

L

authority was negligent in their duty o maintain lights

N
a party shall be exonerated wholly or artially from liability
where the negligence of the person who suffered the poilution )
damage or -took threat removal measures wholly or partially -

®

caused that damage or the necessi of taking these measures :

-111- . o
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Article IV (B)’ (o).
N Article IV provides that parties shall do their best
_to take appropriate prevéntive and threat removal measures.
Such action will not be considered as an adq}ssion of li-
ability.- The costs of such meas&res may/Pe treated és claims
agafnst the owners maximum liability.
A‘party to TOVALOP agrees to have the Agreement épply
o all his tankers. He is obliged to "establish and )

maintain his financial capability to fulfill": Article II(B)

Parties usually register thFir ships' with a mutual insurance

—y

’/‘R\\{\\ association, the International -Tanker Associationwgﬁd. (ITIA)
B\

- «f\\\§\ or a Protection and Indemnity Clubs (P & I Club). Itwis

significant that the payments come from the owner's insurance,

"§\\not The International Tanker Owners Pollution Federation Limited
‘ 203

‘\\\_ﬁw—“*ﬂ_;<:he "Federation") which administers it. The parties areliable to
TN . R
’ each other. A plaintiff must look to an owner for compensation,

N
\

not“to the Federation.
%he Federation is a company formed under English law:
\\\#nﬁﬁﬁiﬁg‘I(O) Each party to TOVALOP is also a party td the
Fedexqti&g and must abide by its rules: Article II. TOVALOP
will conpiﬁue in effect until at least June 1, 1981 but -
may be terminated after that in certa%n specified circumst;hces;
individual parties may withdraw from TOVALOP on June 1, 1981

or subsequently-upon six months' prior written notice: Article III.

o
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TOVALOP came into effect'in 1969 just two years
\ ‘

after phéaTorrey canyon disasﬁer. It provided speedy,
N

efficient compensation for victims of any oil pollution

damage with few exceptions. It was good publicity for the
v

0il companies who bear the most brunt for oil pollution

. i
disasters. ! -

/\\ C.L.C. on the oéher hand came into force only in 1975,
i

{
a full eight years after the Torrey Canyon incident.
{
. i . . .
TOVALOP beipgfcpmparable to C.L.C., it is important
Vo '
to examine the differences between the two. TOVALOP is a

-1

voluntary a reement! between tankers.-’ It applies only to those

tankers that are parties to 1t: 1t 1s thus said to be

a—r

R

"vessel spe ffié".a C.L.C., on the other hand, is "territory
specific": \it éﬁplies to damage caused within the territory
of a contract:ng state. , o ~
A most important\dgffiiiii? is TOVALOP's coverage of

4
measures taken by owner or victim before as well as after

an oil spill. C.L.C. pr;;ides no compensation fo;'such

expenses. Nor can these’expegfes be included in any limitation ,
fund established because an oil spill actually did occur.
Fufther,wunder C.L.C. an owner may only limit his liability

when not quilty of fault or privity. Insurance arrangements

O .
permit parties to TOVALOP to liimit their liability in all

- cases. TOVALOP covers a spill from a tanker in ballast and,

- 13 =
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also unlike C.L.C., covers the bareboat charterer by
\ .
deeming him an owner. .
Overall, therefdfe, TOVALOP when applicable is a better .

protection than is C.L.C. As ProfesTor Abecassis writes:

g o .

"The attractiveness to a state, particularly one
with an exposed coast but a small fleet, of not
becoming a party to C.L.C. (so that TOVALOP will
continue to cover incidents off its shores) must
be admitted. This is regrettable because it could
mean that the global application of C.L.C. will be
delayed. The irony would be that the delay would
be caused by the existence, not necessarily of a ;
. lack of environmental concern by stateg, but of
an industrv-run alternative whiéh is better than
c.L.c." 204 ,

Although this is a valid statement at the present time, . =

e

it is probable that in the near‘future, TOVALOP which com- 1

fortably coexists with C.L.C. will be taken over by C.L.C. \\‘4
= 205 ‘

and cease to have a raison d'etre.

I

-
A
1

6.2 CRISTAL

P -
B g -
- -, I
.

The Contract Regarding_ an Interim Supplement tg. Tanker
T 4

Liability for Oil Pollution is a voluntary agreement between -
S\

various oil companies and the 0il-companies Institute for

§ ’
Marine Pollution Compensation Limited, which administers

206

]

the organization, to provide compensation over and above

that provided for by TOVALOP or under law, as well as to - ..
indemnify tanker owners and bareboat charterers for some of

]

their liability for oil pollution damage. CRISTAL‘Eame into

]
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effect on April 1, 1971 as a predecessor to and- complement

~
i

"of the Fund Convention. At that time o0il companies re- -

ceiving over 70% of the world's crude and fuel oil were

parties. Now that figutre has risen to 924 200 ° -

CRISTAL will co ensate any person who suffers pollution
damage or who takeslpreventive measures: Clause IV(a) (1).
In 1973 Cg}STAL wasi amended tao, include costs for thnean

removal measures: El‘ause TIv(a) (2). It will be noted that
compensation is only available from CRISTAL where it cannot
'be obtained fully elsewhere: TOVALOP, the Fund Convention,
.6 ¢
Other law. )
| In 1972 CRISTAL was amended to includetcompensatiOn to
a shipowner foria'portion of his liability for pollutiono
damngevand threat removal measures and for liability under
the C.L.C. and,TOVALOP:*’Clause IV(A) (3), (G). The P & I
'Ciubs,thereupon obliged themsélves to promote thé undertaking
of effective and immediate measures by their members. This
change wa;_bﬁéught #out to eliminate the unsatisfactory
situation of moﬁe compénsationobeing available from CRISTAL
when“¥0wer Clean~-up costs were incurred by the fhiﬁowner,
since more damage compensated by CRISTAL was then caused. -
The cost of a clean-up was.borne by the.shipowner,lthereby
reducing éhe liability of CRISTAL'Ss fund.209
Thﬁre are certain conditions precedent to the-application‘
o /; , - 115 -
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of CRISTAL. The oil involved must be owned by a party to
210 -

CRISTAL: lefuse Iv (B)(1). However, the definition of
ownership has been cons’ide:;ably extended by including
parties who have transferred ‘c:itle to a non-party or who
are.carrying the cargo of a non-party provided that _the
party so elects prior to the incident Clauses V' (ii),
(i1i). CRISTAL also applies even though title has not

-

yet passed to a party, where there was a contract for such
a transfer: cClause V (iv). , The tanker must be . owned or
bareboat chartered to TOVALOP: Clause IV (B) (2). The

-

tanker must be carrying oil in bulk as '&h:,go though it need

not be that 0il that is spilled: Clauses I (A) and (F).

-

The taz;zkér must be sea—going but not necessarily on a sea

at the time of an incident (the Great Lakes would be .sufficient‘):

Clause 1(A). - » ‘ o
As TDOVALOP and’CRISTAL go hand-in-hand the definiEiOns
of "pollution ciamage", “p:}evegtive measures” and "threat
removal" are indentical as set forth above.
Clause IV (E) provides t&at the Instltute shall com-

pensate a victim of pollutioh damage only “to the extent

, y :
that® such Person has. been unable, after having taken all
.g. 5

N

reasonable steps to pursue:the remedies available to him,

to obtain full compénsation ...". The same rulé applies to
preventive ni@asureé and to threat removal measures: Clauses
IV (E) and (F) . o

- 116 -
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The ing&u_t_e will partially indemnify the tanker -
owner or bareboat charterer as mentioned above. However, ~
indemnity will only be provided where'liability exceeds
U.S. $120 per ton ©f the limitation tonnage of the tanker
or U.S. $10 million, whichever is less, but does.mot -exceed
Uu.s. $160 per tonﬁof the limitation tonnage of the tanker
or U.S. $16.8 million, wﬁichever s less., Where the owner
is not guilty of causative wiljful mis‘conduct or privy to
unworthiness, CRISTAL will compeﬁsate: for liability exceeding
this maximum limit: Claust IV (H). - The ultimate ceiling,
available per iﬁcijdent from all sources, is set at U.S.
$72 million if the Institute considers it advisable:

Clause IV (I).

CRISTAL will not indemnify ;'an owner whose recklessness

or willful misconduct caused thg Incident”: Clause IV

(g)(b). It is unfortunate that the term "recklessness" was '

used: it 1s unknown in maritime law or poth civil and common law

and countries, thus, it 1s airricult to see exactly how it will

be i1nterpretea. Cre

.

The exceptions to liability under TOVALOP are likewise:

applicable to compensation under CRISTAL: Clause IV (C).

CRISTAL does not' apply where. the Fund Convention is 5

applicable (just.as TOVALOP does not apply where C.L.C is

applicable). CRISTAL a similar winding-up mechanism
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as TOVALOP: Clause III.
Compensation is paid for by parties contributing’
to a "fund": Clause VII. Originally the fund was set’
up by an initial call on all parties: C‘lause.vII“ (B).
When depleted, periodic )calls are made to pa(r.ties:
Cla;use VII (C). Cont'ributiovn isﬂ based on the quapi:ities
of’ crude and fuel o0il carried by sea that are received
by the parties ("Crude/Fuel 0il Receipts"): Article VII (C).
The crude oil and fuelfl receipts used are those
from the calendar year preceding that for which the con-
tribution ;‘.s requi::ed: Clauses VII (B)' and (C). Upon the
winding-up ’of fhe Institute left-over funds shall be dis--

tributed to parties: Clause VII (D), {

. When CRISTAL was initiated. ‘in 1971 it was seen as a

i

n
temporary stop-gap measure, to be gradually wound down upon

the coming inéo force of the Fund Convention.” In actual fact,
CRISTAL is still playing an important role. There are still
several states not yet parties to the Convention. Although
the Fund will apply to incidents caused by acts of God and
iritemr}tionalg,acts or omissions of third parties such as
.tefi‘rg‘:;ism, to which CRISTAL does not,:it does ot unlike

Func}\, ‘compensate pure threat situations - an.important

advantage. Further,without bureaucracy or litigation CRISTAL

provides for prompt results. However, the Assembly of the Fund

- 118 -
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has taken a big step forward by raising1its( ]iimit to approximately
212 (A -

U,S, $54 million effective on April 20, 1979 (previously the limit

I

as CRISTAL's U§ $36 million). This step was no doubt
. ‘ v
» taken on the realization that a very serious incident could

exceed that previous limit. This change represents an im-
?
portant advantage over CRISTAL. It is to be hopéed that

CRISTAL will follow its e:ncamPle-m‘2 (B)

By itself, TOVALOP was an inadequate reme\dy. However, =
the coming into force of CRISTAL much improvéd the situation:
the limitation on compensation .was raised to $30 million per
incident pc;llution damage and private claims were covered
as weil as government;a} _clc;.anup expenses. It is only u?x”’*
fortunate that the scope of coverage is limited to "direct"”

provable damage (excluding "ecological" 'damage) and many

of the exceptions of the C.L.C. have been retained.
TOVALOP and CRISTAL have been two most important de-

velopments in the prevention of marine oil pollution. They
were speedier and hyave covered a broader sphere than their
legal counterparts the C.L.C. and the Fund Convqptio.n. Until
those attain a virtual monopoly, TOVALOP and CRISTAL will

<

still have important roles to play. Eventualiy, however,

they will cease to perform their functions.
G 3

The recent Amoce Cadiz disaster is .a.good example to

o

_demonstrate the potential applicability of TOVALOP and

v ’ ‘- 119 -
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and CRISTAL. Firstly, France being a member of the

C.L.C., cannot claim\from TOVALOP as the two are mutually

exclusive. Secondly, France can only claim under CRISTAL

insofar as it has not been fully compensated to a

limit

of $36 million - under other law, the C.L.C. or the Fund

"Convention. Thus, it is most unlikely that. CRISTAL will

ever be called upon to compensate France: as it now stands

France is suing in the United States for over $300
Even if she does not succeed here or recovers less
$36 million, she m&st stil} claim under the C.L.C.
the Fund Convention before proceedingrto CRISTAL.

owner of the Amoco Cadiz can claim indemnity under

unless it is shown that his recklessnes or willful

.conduct caused the incident.
-

million.
than
and

The
CRISTAL

mis-
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7. STATE LIASILITY AND THE 3RD UNITED NATIONS
CONFERENCE ON THE LAW OF THE SEA <

The subject of state liability for oil pollution damages
has been dealt with only indirecﬁly in the.C.L.C. This
topic, however, desérves some consideration for several
¥easons: firstly, some of the doé;rinal wrié\ers213 (although
a clear minority) seem to support a theory’o% strict lia-
bility of states for environmentalxﬁamageg, which, if
brought to its logical conclusion might mééh that the state
of registry of the shipowner bé_held\ ultimately requnsible
for the pollution damages caused by %;s nationals;

°seco’ﬁd Yy, the 3r§ United Nations Coqfq;en;e on the Law of
Sea is in the process of “"codifying" after years of debate
a principle  concerning state liability and responsibility
in the context of "protection and preservation of thé marine
environment". It is felt that, because of its future im-

plications andnéevélopments the anélysis of this principle

is warranted in the context of this research. W e

7.1 The Problem of State Liability ‘ .

»

The C.L.C. excluhdes the possibilMty of making the State
directly responsible for oil pollution damages. The Convention

does not apply "to warships or other ships owned or operated
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by a State and used, for the time being, only on Government -

non-commercial service.”214'As to the damage caused by state
commercial ships, the Con&ention permits the subjection of _ i

1 .
each gtate to suit for such damage, but this provision is
evidently of no great importance sipcé, in all cases, when

a ship owned by a state is operated by an independent state

company, the company for the\gurppses of the Convention :
, \ %
shall mean "the-owner of a ship“.215 : ?

| 7.1.1. The Principle

-

The general principle concerning responsibi}iﬁf in

international law can be hroadly stated by saying that

~h

every subjeét of international law is responsible for an

internationally wrengful act, and that "it is a principle of
international lay, and even a general conception of la@,
that anylbreach of an engagement involves an obligation
to make‘repérétion“;ﬂlﬁImsponsibilityhis the necesséry

corollary of a right. All rights of an international

) e 217
character involve international responsibility.

It is well settled that a subject of international law . |
can become responsible by either committing or omitting an 1.

action. Responsibility can be directly that of a state or

\\‘

° t
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an international organization (e.g. when one of their organs
) ~ 1 . \

acts) and the injury can be,suffered directly (e.g. when \\

\

%ﬁ;reaty obligation from one state to another is violated).
Both may also be vicarious (e.g. when a national acts for

whom the state is responsible, or when a national is injured
218 ‘

1

abroad).

However, apart from these last mentioned exceptions, the

r

general view is that "the state...is...not responsible for

acts of individuals, except when it has failed in its duties

_ .
of prevention and punishmept of”?estraint and redress".219

This classical thegry has Peen recently reiterated by Professor

|

Séprensen who said that in the modern view the basis of State

responsibility for acts of private individuals \is not com-

y

plicity with the perpetrator but solely failure\of the States

- to perform its international duty of preventing the unlawful

act, or, failing that, to arrest the offender and bring him

to justice. The author asserts furthermere that:

"There is no reason to speak of state complicity

or of 'vicarious' or 'indirect' responsibility

since the state is internationally responsible

not for the acts of any private individual, but

for its own omission, for the lack of 'due

diligence' of its organs. The delinquency . -
of priva?e individuals is no longer taken as a

basis of (state responsibility but as merely the
occasion for cal%%gg int® operation certain duties

for the state." . ' '

-
©

A similar view is expressed by Ago:
"Le fait illicite est I'omission de l'organe, non

I'action du particulier, et toute opinion differente
resulte de la confusion entre ce qui n'est et ne

-123- . ‘ :
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‘'peut etre qu'une lesion materielle d'un interei
etranger, lesion qui peut etre accomplie par le
- particulier, et la lesion. d'un droit subject:.f
international etranger, le droit a exiger de 1l'Etat
national du particulier une activite preventive et
repressive pour la protection de certains interets,
lesion qui exige une conduite d'omission des organes
de 1'Etat."241

The fait illicite of the State, in the context of marine

pollution, woﬁid, therefore, consist in the failure by the
State to supervise "individual activities" to make certain
that these "activities" do not; cause marine pollution.

We may say that "sans conduite illicite d'un organe -
de 1'Etat, pas -d'imputation a l'E{:at, p_aé‘ de fajfe illicite

: . s
international, et pas de responsabilite"”

7.1.2. The Exception

as the éonseéuence of actions or omissions imputab}e\

to subordinate agents of the State or private ind’ilviduals,
either its own subjects er foreigners. Among the éevegal
ci’rcumstances which may engender vicarious responéibility

is that :anu;rred when "an injurifous act is committed which
causes act l damage, not necessarily material however, to
another State or to the persons or property of citizens of
another state". 223 ppe'limits of this exception, for tfhe
purposes of this chapter, are tr.emendous. In fact, according

to Professor Eagleton and almost all the doctrine, the theory

-124-
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of vicarious liability must be considered togekher with "the
theory of territorial control upon which the responsibility

of the State is“founded"?24The author points out that:

"the State cannot be regarded as an absolute
guarantor’ of the proper conduct of all persons
within the bounds. Before its responsibility
may be engaged it is necessary to show an’ ,
illegality of its own; and this involves simply
the guestion of what duties are laid upon the
state with regard to individuals within its
boundaries by positive international law.” 225

7.1.3. International State Liability

It is certainly accurate to state that the question of
civil liability for pollution and compensation to victims

is. one of irternal law and is settled through procedure

before national courts. The State whose national he is or

¢ v

the flag state of the vessel is not liable to pay compensation
under general internatiohal 1aw?264s a general rule it is

left for the victim to pursue hlS claim for damage by -the .
means of an ordinary civil sult before the trlbunals of some
country or other, against the private tortfeasor as such.

Professor Ballenegger summarizes very well the state

{

' of the facts when he says that:

"Tout d'abord, les Etats se refusent 3 endosser une
responsabilité objective, alors que bon nombre d'entre
eux l'ont introduite par des dispositions de droit
interne dans les rapports entre leurs ressortissants.
Rien ne laisse présager que les Etats acceptent a

leur tour cette charge;ﬂans un proche avenir, sauf - .

j - -
! -125~
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lorsque, dans certains secteurs, leur activité& peut
8tre assimil&e 3 celle des entreprises privées; mais
alors ils ne rel&vant plus du droit international \\
public. Une responsabilit€ pour acte illicite seule-~ =
ment n'offre aucune action aux victimes lorsque \
l'incident dommageable est dd & un &lément extérieur, \
un risque dont la survenance n'est pas imputable 3 , = ) \Q
1'Etat.” 227

y |

7ll.4. A Theory of State Liability for 0il
Pollution Damages
In the Middle-Ages the State was regarded as a
collectivity! whose members were individually or collectively
responsible for an act of any one member.
This concept of "collective responsibility" or "group

solidarity" was stich that "the bond of nationality alone

was sufficient to impute to the State responsibility for

the act of an individual member, ,wherever committed".228

This theory lasted until Grotius influenced partly by Roman

and partly by natural lawzz%mitically rejected it in his

230

famous book "De Jure Belli et Pacis". He examined the

reasons why a state may become responsible for the acts of
private individuals and arrived at the conclusion that:

‘"A state may only become responsible by complicity

in the crime of the individual, through patientia

or through receptus. The state which becomes aware
that an individual intends to commit a crime against .
another state or one of its nationals, and does not
prevent ‘it (patientia), or the state which extends

. protection to the offender by refusing to extradite

\ X ~
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or punish him (receptus), becomes an accomplice in
his crime, establishes a link of solidarity, a tacit
approval of the act: from such relatjﬁfhip, the
responsibility of the state is born."

It has been seen ‘that even only from a conceptual

viewpoint, one of the major problems to overcome when trying

to establish state liability is that of territorial control.

It is evident that when ships sailing on far seas are in-
volved, the problem seems almost insurmountable. Professor
Safrensen232 says, in fact, that the responsibility for acts

€

of private individuals applies to acts against other states

; performed in territory over which a state exercises juris-

diction or control, and extends Sto the cor}ducf of any in-
dividual in the territory, whatever his nationality or
reasons fqr'his presence. The’ duty of ‘'due diligépce'
in preventing, ,investigéting and/or punishing such acts is
the counterpart of the exclusive exercise by each state, the
palice and ju‘dicial function in its own territory.

The foundatic;n of this responsiblity lies, therefore,

in the exclusive control which a state exexrts over its

territory. It has been suggested that one way to avoid this pro-
blem would be to resort to the\ old concept of a ship as a "floating

island". Unsatisfactory as this may be, it would at least provide

a "legal fiction" not totally deprived of a logical function.

An even more unorthodox view gained some momentum in

9

~127- ,

&




}

-The international nature of the shipping business is such

the early 70's i.e. that the State of registry of the ship
causing pollution damage should be a party in the liability

Jal]zocating process on the basis of the "indirect benefit" it

. (or its nationals) receives by the activity of its tankers. The

weakness of this theory, not only from a’'legal point of view but

also from a practical point of view, is evident: the ship
may be owned, say, by a Liberian company, bareboat chartered
to a Berm}.ldan company , managed by an English company,

time chartered to a Greek company and voyage chartered

to an American company. ﬁer cargo may have been sold‘ i
during the voya‘ge by the American company to a Japanese

one. The officers may be English and the crew, Indian.

that to hold "responsible" the stéte of registry of the
ship on the base of a vague - 'to say the least - "indirect
i:enefit" the state supposedly rece;.ves» through the activity
of tankers sailing} under fi'ts flag, seems to be without

a solid legal and economical foundation.

The latest development on state responsibility for

oil pollution damages may be found in the report of

International Law Commission (I_LC) on the work of

session., 233

L2 .
The International Law Commission "in its draft articles

on state responsibility discusses the question pf state
responsibility for internationally wrongfyl-acts. According

to Article 3 there is an _internétionally wrongful act of a

b —128'- +
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State when: (a) conduct consiétiné of an action or omission
is attributable to the State under international law and

(b)\ f:hat conduct constitutes a breach of ‘an international
obligation of the State. It could be held that a breach of |

the Staté's duty of prevention and: control wi;h regard to oil

carrying-vesséls is an,omission of an international ~::»bligat::i.o:i::234

It could therefore be held responsible for any oil pollution

damages which are a direct result of this breach. However,

-

according to article 11 the State is not responsible for

acts of priv;j:lte indi\‘iid\uals per _s_g_.235 Thus, it would not
’

be responsible for .damalges direé:tly ~caused by those individﬁalsu:
The ILC wlso discussed f.he guestion of "international‘

liabilii':%‘««for injurious consequenc‘gs arising out of acts not |,

prohibited by international law". The Commission felt that

%t was premature to adet any articles béfore a further

general discussion of the nature¢ and scope of the Commission's

“ /
task with regard to this topig: Two different (and to -a

/ ——

N e .
certain extent .difficult to \/reconcile) views emerge, however,

from what should be consider\eﬁ a fpreliminary discussion: it~
' = ' I

was noted ‘i:hat‘there were activities involving a great risk

of accidents _/(or a normal risk of large scale accidents) such
as the t;ainspjo;:t of petroleum by super-tankers. It was obsexrved -
that Sta£es had cqnciuded agreements to deal with such ]

eventualities and would no doubt conclude furthex; agreement

vt )
i

as required. g !
-, ~1=129- S ' ,
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Another view emerged to the effect that "ships carryiﬁg

0il and other pollutants" because of theﬁultr?—hazardous

* \

nature of "the activity entailed State liability for in-
jurious consequences aéisiné‘outaof acts not prohibitgd by
international law: "the liability (is) absolute or strict
and (is) without the need to prove fault. - (

It will be ﬁost intereséing to see whether this advanced

view will find its way into the draft articles.

I

7.1.5 Conclusion

The formula -"State responsibility for acts of private
individuals" is a misleading and confusing one with

regard to the concept of fault: The problem is whether

the State should be hedd vicariously responsible

for pollution damages inflicted to other States

(or their nationals) by its nationals — i.e. whether the

State is ‘really responsible for "acts private individuals" -

or whether, on the contrary, the State bBhould be held

accountable exclusively for its own conduct - i.e. a violation

of its duty of prevention and/or repression. In this second
instance the State is clearly not responsible for "acts of
private individuals".

<
i
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The first theory has been supported in recent times by

.

2
)

a few guthor5236who saw in a much guoted.passage of the
Smelter case ("....Canada is responsible in international

law for the conduct of the Smelter”) a confirmation

of their theory i.e. that a state may be responsiblé without
n_%37

proof of non-fulfilment of its duty of preventio This

(
conclusion does not seem to be justified by-the

Smelter decision because Canada had acknowle&ged before the
arbitral award its responsibility for non-fulfilment of

its duty of prevention.

At the present time it might still be maintained that, "all
the authorities on international law are a unit as regards the-
‘Principle thét‘an injury done by omre of the subjects of a

. . . ~ , . 239
nation is not to be-considered as done by the nation itself." B
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unfortunately, may get lost in the shuffle.

7.2 The 3rd United Nations Conference on the Law
of the Sea : )

4

As can be seen from the reading of a recent araft240 .

the 3rd United Nations Conference on the:L;Q of the Sea (LOS III)
an umbfellaltreaty. It establishes a framework of general
obligations for future international negotiations. It sets
forth general procedu£al rules on who has jurisdiction to‘

do what, where and how. Specific, detailed regulationsﬁin
specialized areas are left for other treaties. More important,

3

the LOS conference is not an environmental forum. Its pur-
3

pose is to resolve conflicting interests related to navigation

S

and resource uses of the ocean. Economic, military and pol-

“itical factors are given top priority, environmental questions, N

7.2.1. General Obligations$
In Part XII,m;?rotection and Preservation of the Marine
Envifqnﬁent", states have a general obiigation-"to protect

and preserve the marine environment": Article 192. - Further,

™a
@

states shall "take all necessary measures...to prevent,

reduce and control pollution of the marine environment from ﬁ
any source...": Article 194. Tﬁése general principles are
a necessary foundation for a trégty of this nature but in
fact have little practicél effect, especially in light of

-
s
*
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Article 193 proclaiming the states "sovereign right to

exploit their natural resources".

-

To foster a spirit of teamwork, Section 2 provides for

cooperation on a global or regional basis, Section 3

+ 1

for scientific and technical assistance to developing states.

R{ -
Again, fine sentiments of goodwill but virtually ineffectual.
A

7.2.2. Respohg& ility and Liability ‘ ’

The work that was done in this area produced more

'

interesting results.| Article 195 codified the duty in the

Trail Smelter case ﬂhot to transfer, directly or indirectly,

| . .
damage or hazards from one area to another or transform one

type of pollution into another". Of necessity the concept
f ! [ ]

v

Hi
!

.was extended to prevent pollution spreading not only to

other national territories but to the oceah - the commone
¢

territory - as well. State responsibility for damage to the

ocean commons is important in giving an impetus to other

general obligations and to establishing a basis for assignment °

of liability in case of damage.

-

The Sub-Committee ITI on the Seabed and Committee III

of the Conference, extensively analysed the problem of
liability for damage caused to the marine environment. The

result is the production of draft érticles expressing

principles of liability that depaft considerably from those
’ . hEY ’ ‘ (a ’)

_13§-
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on whlzg\fhe existing international agreements are based. S

The draft arxticles of Australia envisage that "if activities

under the jurisdiction or control of one state cause damage

to areas under t jurisdiction of another State... the first //‘

mentioned State (is ;ntefpationally liable to the secdnd | /
State and shall pay c pensation accé;dlngly"24l Norway's
working paper contains th same principle but adds that "the

first-mentioned/state shall, in accordance with the princilles

n242 *

of international . law, be internationally liable.

The most /remarkable feature\of both drafts is the 1Ptro-

£

duction of the concept of state 1 igbility. This represents
. . /

‘ . /.
a reversal of trend in inte€rnational ‘agreements where/general

rules concerning llabxlyéy for pollution damage were not
applled to the state, by accepting the 1mmu91ty of warshlps and
other state owned SBlpS on non-commercial se}\}ce.’ Here,

both drafts deal with "international respon51bii\ty of the

State", and the draft of Norway also deals with mgespon51b111ty

r* }
Es

in accordance w1t% the principles of 1nternat17nal law.”
As has been seep above, this means that reépon51blllty

may be incurred o;ly for activities carried ot by the state

itself, its bodies and off}cials. As far as/private pereons

are concerned, the two working papers simply refer to the

more traditional view that the state shall be internationally

*

liable for damage caused-by the activities of its.nationals

-134-
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only when there is an omission of the state contradicting

[
® ~

its responsibifiﬁy to protect the marine environment

from pollution. | |

\ The Canadian draft articles?43 5f 1973 indiSputably‘
represented the most advanced and comprehensive attempt to
make the State liable for damage caused "in the areas or
the areas under jurisdiction of aﬁy State including the
environment of that State". In principle, the State is
responsible only when such damage may be "attributed"
directly to the Séate. In other c;ses, when nationals of
the States Eéuse‘damage, the State must "provide recourse
with a view to ensufin$ equitable compensation for the victim
of marige pollﬁticn".

-

The real novelty.in the Canadian position lies in the
fact that the State of the wvictim, wﬁen local remedies)do
not satisfy his legitimate claim, has a "right of action"
directly against the State which has jurisdiction over the
persohs responsﬁble‘for the daﬁage. General civil liability
of "private persons" for pollution damage under certain con-
ditions can develop into that of the State exercising jurisdiction
over these persons, and civil law relations respecting such
damages can be substituted for those of infernational law.

Th% Draft provides for a settlement of the claim if

agreement is unachievable, by submitting the dispute to

st
A
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arbitration or to a court in acdd¥dance with a procedure

fixed by the parties themselves or by a third party

designated by %hem. The International Cgfurt Jggtice
might be an ideal forum to adjudicate a dispute pPIr
on an international level.?44

It is clear that the Canadian drafF,articles established
a principle that differs considerably both from other drafts
and from the “principlés of international law".

The Ca@adién,proposal, aithough not accepted by the
Committeé was not entirely forgotten. In ;978 En informal
proposal was drawn up by Arab countries with the same

245

concepts. It is indeed regrettable that the Canadian

approach has not been followed by the international community.

Article 235 is a disappointing result:

o 1. States, are responsible for the fulfilment oOf
i their international obligations concerning the

protection and preservation of the maring -environ-

ment. They’'shall be liable in accordande with
international law. = .

2. States shall ensure ;pat'recourée is
in accordance with their -legal syste
prompt’ and ddequate compensation Q-
.in respect of damage caused by pollition of the

1

under their jurisdiction.

3. With the objective of assuring p ompi and adequate

compensation in respect of all damage caused by

pollution of the marine environment, States shall

co-operate in the implementation of existing
international law and the further development
of international-law relating to responsibility

P

I~
g
-
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and liability for the assessment of and com=-
pensation for damage and the settlement of B
) related disputes, as well as, where appropriate,
g development of criteria and procedures for
payment of adequate compensation such as com-
pulsory insurance or compensation funds.

It‘is clear that even if this confirms a positive trend in
international law and international co-operation for the

fight against pollqtioﬁ this article in itself is far from’
representing a turning point'in the t%eory of state liability. /

In this context, Article 235 simply repeats the admonition //

/

of Article 194 that states are responsible for preventing /
/

damage from activities under their jurisdiction or controllxb
areas (including the marine env1ronment) under the Jurigﬁlctlon

of other states, addlng that, in accordance with pr1nc1ples .

of international 1aw, states are liable to other states for

)

such damage. The "activities" of concern may thus originate |

on land or anywhere at sea, including flag ships and sea bed
installations, and the state is responsible whether the enter-
prise is public or private. It is otherwise left to international

'

. : .

law to specify the nature and extent of liability. ‘
Further provisions on liability to areas under national

jurisdiction from ship-b;sed pollution may be found in Part II. ;

As part of ‘the quid pro quo noted above, if a ship in innocent

passage does not comply with the laws and regulations. on
navigation, it is liable for any damage to the coastal state,

including its ‘evironment. Any noncompliance from a warship in
¢
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innocent passage, including straits, with any laws and

regulétions of the coastal state, Text articles, or inter-
N kY

B

national law causing any améqe to the coastal state and its
S . e =TT i .
en%ironment ﬁpts interndtional responsibility on the flag

st#te‘(Article\Bl of Part II}. This otherwise remarkable de-
{

vejopment must be qualified, however, by the doctrine of

- o . .
Sovereign Immunity, which exempts milita hips from falling
under the jurisdiction of foreiyn stat 5?46 Article 236

states that "the p;gvision this Convention regarding the
protection and preservation of the marine environment do not
apg%§*%o any warship, (---) used (---) only on government

non commercial ‘service. However, each State shallfensure
(===) at such vessel (---) act in a manner consistent so

'¥far as At is reasonable and practicable, with the Convention".
It i% clear that this article is as meahingful as a

flag state wishes to make it, since the unilateral decision
of the state guides the extent to which its naval’ship will
follow "appropriate" pollution rules. From an environmental

stand point, such exemption is unjustifiable.

Coastal states are not entirely pelpless, however.

' Traﬁitional‘doctrine is expressed in Article 30, whereby a

coastal state may request a warship, not in compiiance with
’ N

its/ laws and in disregard of requests for compliance to

leave its territorial sea by a safe and expeditious routé. .

-138-
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Beyond this, warships out to be brought under the require-
) ment of full compliance w1th pollution standards, just

like any other ship, but in deference to reality, their

exemption from foreign enforcement action may continue. The
provis?on on non-warships is unnecessarily limited to viol&tions of
navigation rules nor is it clear whether the laws comprehended
may be national and/or interna%ioﬁal - the broader fdrmulation
used for waréhips should be followed here as well. For its

) ©  part, if in applying its laws, a coastal state acts contrary
to provisions of the Text and 10ss or damage results\
to a ship in innocent passage, that state must compensate .
the ship owners. A significant development is found in Part
III of the Convention dealing with "straits used for inter-
national navigatibh". Ships in transit must comply with

»

generally accepted international regulations, procedures and

practices for the prevention, reduction and contrdl of pol-
lution from ships. Furthermore, the flag state of a ship

entitled to sovereign immunity which acts in a manner con-

- ”

trary to the laws and regulations relating to transit passage

through straits (6r other:provisions of Part III) shall bear ‘
/ !
international responsibility nor any less on damage which

o , P ‘
results to states bordering straits. 4iability for damage
from ships transiting the economic zone to coastal state

interests in the zone, territorial sea, or coastline would

C o : _ ~139- ,



be covered by thé general principle of Article 235. '

For aieas beyond néfioﬁél?jurisdiction, Afticle 235,
drawiﬂé Qn Principle 22 oﬁﬁthe Stockhold Declaraﬁion, holds
states responsible’ for activities under their jurisdiction
or control that cause damage to the marine environment of such
areas, but nothing further is gaid. about state liability for
such damage. fnstead, states are mandated to cooperate, when
necessary, in developing criteria and procedures for protectiﬁg -

the marine environment, including determination of liability,

4

‘aé;é;sméﬁf‘df ddmééé, éayment of compensation, aﬁ&nééétiément
of rela}ed disputes. 'HoweQer, stjkes and international
organizaéions are both responsible'and liable for damage
caused by activities in the sea bed area which they undertake
- or authorized, although a defense in any proceeding may be
based on a claim that damage is the regult of an act or omission
of, as the case may be, the Authority or a contractor.

There is no restriction on the location of such damage

by actigities originating in the sea bed area. |

—————— -

Except for the sea bed rdles, the provisions on liability
in Part XII ave essentially holding actions, marking

no advances in this subject. It it important that states
‘ be held responsible for damage they,or entities registered
in them,cause to the high seas, but the nature of liability

entailed is left under a vague injunction for states to wo¥k

o -140-
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out whenever they see fit. While the Text cannot carry de-
tailed rules on this comp;icated subject, any more than on
pollution control regulations, it could 1ist{ggpera1 principles
fdr states to spell in ensuing nggotiations.
Such princiﬁles could include the following: most !
- basically, the absolute liability of states, together with
the owners or operators of enterprises and ships registered
with them, for damage caused anywhere in the ocean from
hazardous activities originating anywhere on land or sea,
—éﬁéh liability“to comprehend not only damage costs, but
costs of pollution removal and of restoration of the viability
of the impacted environment; the absence qf a monetary
ceiling on potential compensation, or if necessary, deter=
‘mination of a ceiling on the basis of maximum feasible damage
from the activities covered; the obligation of states to en-
sure access to their courts by. claimants; the right of initiation
of on(interﬁention in proceedings before a court by other
states, compeﬁént international organizations, and private
groups, even if not directly injured by the damage at hand
and even if no damage to state territory has occﬁ}red, acting
in the name of thé?internatiOnal community; the right of
states to imgose higher than international standards or
supplementary rulé; for liability regarding maripne environments
under their jurisdicﬁ@gg, and flag ships and inétallations

registered with them; and the establishment of international

compensation fund(s)'as already contemplated for oil pollution

~141-
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damege, particularly regarding harm which cannot be traced

v

- ¥
to individual sources or which is borne by the international

community as a whole, such funds to be based on allocations

« ! ' I
from users and egploitﬁrs of ocean space and resourcesau

'
A s B

CLo ‘Becauée of the nature of 1OS i.e. an umbrella

ézeaty that establishes a framework of géﬁeral obligatians
and sets forth general ﬁrocedural rules on who has;/ juris-=
dibgion to do what, where and how, it is difficult to asses
at this time the direct impact that it will have on the |
C.L.C. and other pollutig% conventions, which deal with

specific problems providing obligatory solutions them.

At present there seems little if any diréct impact/ on the

C.L.C. The LOS III only deals in a vegypmin¢r way with oil

pollution. Thus, the impact is more indirect: the growing

|
i

sénsitivity of the international community to mar

ine pollution.
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8. CONCLUSION ' . | | f

The international community Yas spurred into action by

the ggrrex Canyon disaster of 1967. Emphasis was plac%d on

finding solutlon§ in the areas of liability and compensatlon.

'Although their efforts were long in coming into effect

{June 19, 1975 for the C.L.C. and October 16, 1978 for the
Fund Convention) the results have been largely meritorious.
A uniform international legal regime was created. Immediately
this provides for an :important procedural advantage: only

one set of regulations must beqfo%lowed, all claims are

)settled in one iurisdic;ion and all-gontracting parties will

be bound by that judgment. The result is easy access to .the

shipowners on the high seas, who are made liable., A

.

national scheme'qyu;d never have thrown a net so wide without

Q

coggiigated procedural problems. »Thus, the very fact of an
international agreement dealing comprehensively with the
Important questions of liability and compensation is an

achievement in itself that warrants a widespread ratification
\ | =T

.'of the C.L.C. and the Fund Convention.

3

JWitg regard to the substantive provisions of the con-
veﬁ;ions, the introduction 2f strict liabiiity for the C.L.C.
and the mo;é»nearly absolufe liability for the Fund Con-
vention represents an important development }n interna;ional
law. And the more so since they have not heen watered down

by a profusion of exceptions. The same ganfbe said about

the compulsory insurance scheme.

-143-
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. -where the damage is suffered prescribes a shipowner;' limit

e

1The C.L.C. provides substantial benefits to governments.,

Most important is the simplificatioﬁ of juriséictional ang> ‘°
procedural matters as mentioned earlier. A They are granted '
access to the Fund Convention. Ships registered in states
party to ;:he C.L.C. Dmay be. issued yith‘certifica_t;es which
must be recognized by the other contracting states.’
If the'C.L.C. were more widely ratified,‘ship6w$ers

would defivé greater benefits from if. i} will be unlikely ’ ‘
that a shipowner will have to establish more than one limi~

tation fund in inciden@s where more than one state has been

polluted (a2 problem which afoée in the Amoco Cadiz incident).

The C.L.C., as any system of law, would provide certainty

for a shipowner as to his rigﬁts and liabilities. This is ;
in sharp contrast to unilateril national action. Ships

must be free to call at ports throughout the world if

international tra@e is to flourish efficiently. It is

.

impossible for a ship to Operate efficiently and profitably
if it has to comply ;ith numerous_different regulations as "
tO/desién, equipment and operatiogal procedures. A ship-
owner could never be certain whether he had complied with

not unlikely that some would }

all the regulations and it i
be conflicéing. T?e cost of attpmpting to do so would be

shopping and double.

N f

prohibitive. The problems of for

jeopardy would -be ﬁinimized. At the moment, if the state

¢

AN [

-
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of $10 million for a faarticular ship, and the state where

the shipowner is resident prescribes a limit of $16.8 million,
themotive for forum shopping by any plaintiff is obvious.

If the shiﬁowner is suecl in both states by different pl‘ain-
€iffs, his limit could in fact become $26.8 million. States

would be prevented from enacting unreasonable and draconian

measures unilaterally.

‘The Fund provides for an inexhaus‘tible fund. It

guarantees compensation for an unlimited number of o:;.l spills.
Furthermore, cargo-owners are only required to contribute
after the event. This prevents millions of dollars lying

in a dormant/fund. Few schemes have this flexibility. It

is important, -too, that the Fund jncreases its limit

to 900 million francs. It is necessary for the Fund to be

o —

+ able to cover such large spills as the Amoco Cadiz even :

though in fact the majority of claims come /fl:om numerous small

y spills from small ships.

The Fund Convention is made the more effective Wlth its

provisions regarding non-contracting partles.\ ‘Those states .

must have insﬁrance; the "conditions" are to a ly to a
. shipowner seeking indeminification whether or not the flag i
state is a party to the c;onvention which is the bhasis of the N
condition; states party to the convention may benkfit from
it whether c;r not the flag state of the pollut/inq; ship is
C" a party. _ « r |

*
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However , there are also major weaknesses in both con-
ventions. fThe basic premise on which schemes of protection
for the marine environment have been built has not been

o

changed: it is still freedom of the seas; states are not °

- liable for the actions of their nationals. Just one year

after the Fupd Convention, this attitude, at least, was
modified: at the Stockholm Conference in l972,vit‘§as re-
solved, that- states would be responsible for actions taken
under their "jurisdiction or control" and must take measures

-

to prevent pollution damage_ in "areas beyond the limits of

, U1 S : .
national jurisdiction.” itis regrettable, that those princi-

‘ples have not been incorporated into the 1969 and 1971 con-

ventions. Their scope are thereby limited to pollution

damage in the territory or territorial seas. ;

It is unfortunate that other factors limit further the

scope of these conventions. _Claimants must identify the¢
source of the éolluging oil: there is no compensation for
damage from unidentified oil slicks which result from normal
tanker activities. This was a compromise in*order to win
the support of the o0il industry and those étates sympathetic
with it. The conventions apply only to "persistent” oils-
(C.L.C. Art. I(5)) and on)y when there gs actually oil being
c;rried in bulk as cargq (C.L.C. Art., I(1)).

innocent wvictims,

The burden of proof is too onerous

It is difficult enough‘QE times to Adentify the source of the

~

?
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dowr its conditions for indemnification. It is good that

spill but it is virtually impossible to prove the extent

[y

and causes of oil pollution damage. The solutipn might
be the creation of an independent organization to be in
charge of investigating thbse aspects of a spill.

The Fund Convention should be more strict in laying
! /

ships have to comply with othe_r\‘c:fgr?erft‘rsns before being

eligible for inde;imification but it should not have to prove'

the fault of the owner as well as the master where there is
non-compliance (Fund Convention, Art. 5(3)). In fact, how-
ever, the Fund really imndemnifies the shii:owner's insurer:

t‘:’he/shipowner himself, therefore, will havg little incentive

to cbmply with the conditions for indemnification.
r_J

. From a purely technical point of view, the Fund Con-

vention can pe criticized for poor draftsmépship. This is
aanrént partficularly in Arts. 4(1)\, 4(4) ar:\d\4(5) determin-
ing the amounts of c,ompensation:. the o‘missior;\\‘:\qf amounts
paid for pollution damage in th; territorial sea and the
awkward phrase "proportion between” of Art. 4(5).

There is also a lack of any reasonable am:endment pro-
cedure which has proved to be a great hindrance for IMCO.
A full~scale diplomatic conference is necessary to alter
the conventions. This is unnecessary and inefficient.

In summary, however, the advantages ouf'weighs the dis-

advantages. Thé true test,b of course, is the effectiveness

~147-
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. 'Most importapt, though, for

of the conventions in practice,  the ability of the contract-

ing parties to make amendments where appropriate in order
to cover unforeseen situati:ns and remedy its defects.

Fhe effectiveness of these con-

ventions is world-wide ratification.

Two notable abstentions from the convenﬁions are the
United States and Canada both of whom have long coastlines
and are environmentalists. It is interesting, therefore,

to see their views on the matter. In its 1978 Report the

U.S. Senate Commerce Committee concluded that: g

- [
"because of the inadequacies of ‘(the 1969 and ! :
1971) proposed treaties the Committee believes Vel
they should not be approved unless substantially.
altered. In the meantime-domestic legislation
should £ill the gap."’ 248 .

t

At leagt two authors feel that "unless“jégré'is a radical

Sy,

change in the way'the international ﬁﬁﬁnf%y views ghe
matter of compensation for oil péiijfjon damage, it is hard

to enVLSlon a successful leadershlp role for the Unlted

States in future treaty writing effortsgto Gnify the inter- _ $

249
national law governing oil pollution liability." N

»

As is well known the United States was and is particularly -
unhappybwith the‘CfL.c. limit of $134 per gross ton subject
to a §14 million.ceiling. Its view on this was reiterated
in the 40th Session of the IMCO Legal Committee in 1979.
The U.S. .was of the opinion, a view which Canada shared, that

the conventlons would be more widely accepted if in both t?e
\ 250

respective llmltation amounts wereilncreased. In fact




-

v

almost all American commentators favored ratification of
251

both conventions. At present the U.S. limit of liability.

_is U.S. $150 per gross ton Or a minimum of U.S. $250,000»
e + ¢

/

with no ceiling. It si;yld be noted that the Federal Wéter
5

2
Pollution Control Act provides for strict liability only

253
for "federal cleanup costs". Apart-from this liability,

a shipowner may become responsible under gtgte law.

The near tragedy of the Argo Merchant resulted in

the proposed "Superfund." That legislation would increase

shipownervé liability to U.S. i;po per gross ton with a total

limit/pf/u.s. $30 million. This is double the C.L.C. fund

thus haking even less likely, unfortunately, that the U.S.

$§11 ratify the conventions.?%? his is indeed a‘regretable

Y

resflt because it jeopardizes the existence and the work-

ivil
Y K'Y
liabi

abiigty of a uniform intergovernamental legal regime of c
ility for oil pollution damages. Despite many criticisms

the C.L.C. and Fund Convention had widespread support for their

implem

\

but recognize that the two conventions represent an important

tation and even those most opposed to them could not

cggered.

compensation, when limits of funds upder the two Conventions

\

{ N
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are feached‘and;thus,th%t supplements rather\than is
incompatible with the C.LsC. and Fund Convention wou
provide a satisfactﬁry answer, certainly more in lin
wiﬁh the international breédth of the problem of liabillity
and'compeﬁsatioﬁ for oil gollﬁtion damage. ‘.E

' b

-~

' Canada took a hardline almost extremist position ¥t the

X |
conferénce. She advocated unlimited liability imposed

{
'jointly on ship~ and cargo-owners. She in fact cast the only
' |

negative vote against the Convention, This damaged Cénada'é
relations wi2h~other IMCO members and resulted in less input
into the work on the Fund Convention. HQWever; there was at '
least one éuppbrter for Canada's firm stance: Allan

Mendelsohn, legé; counsel in the Department of State prior

to the conference wrote: "Had I controlled the United States

‘votg at th§ 1969 Conference, I would.have joinéd Canada and

not permitted that great environmental~trail-blazing neighbor

of ours to have been the sole vote opposing adoption of the

255 N
final draft". , \ \

Now,'howevgr, Canada is taking steps which will enable

*

her to ratify the Conventions. A Press Release of February ‘

17, 1981 indicates that the Parliament will be asked to

amend Part 20 of the Canada Shipping Act so as to enable
256 .

such ratification. _Further,the-Maritime-Pollution Claims
Vo

$
< F @ '
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Fund (MPCF) would be changed so as to provide additional

compensation when limits of funds under the two international

o ) N

gollqigon liability and compensation treaties have been
reached, The fund would also be available for claims no
cgvered by the international treaties, such as oil spills
from- ships other than tankers%57Another important changg, ,
and one that the C.L.C. should adopt, is the reversal of

burden of proof for unidentified "mystery spills". 1In

future, the administrator would have to prove that th
spill did not originate from a L/-'.hip.258 .

-TOQVALOP and ?RISTAL have provided excellent stop~gap
measures in apportipning liability and compensation for oil
pollution damage. They are speedy, efficient d fof the '
most part cover a wider range of potent%al situations than
do the C.L.C. Although originally meant to e onl
temporary, they have been such a success, aﬁd the lnter-
naplonal conventions so slow in becoming fuly effective, that
their Qinding-up haélbeen postponed. It|is hofed that they
will continue playing their important ro qﬂuntil inter-
national agreement has made them obsolete.'éihe Fund Con-

ok
vention has already surpassed CRISTAL byﬁﬁ%;sing its limit

to 675 million francs. It is hoped that CRISTAL will like-

wise raise its limits for it may be|some time before the con- -

ventiong have been ratified by enoug states for TOVALOP

1
B

and CRISTAL to be.,pushed out of business, Until then may

~
industry be congraéglated for its commendab}a\achievements.

’ -151- Co \
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CHAPTER 1 - FOOTNOTES

(' ' 1,

2 ¥

Declaration of the U.N. Conference on the Human .
Environment Stockholm 1972 I (6).

-
Kiselev, The Freedom of Navigation and the Problem

of Pollution of the Marine Environment, (1976) 6 Ga.
J. Int'L & Comp. L. 93, 94.

This concept does not find geheral recognition and
application even at the Third Conference on the law
of the Sea: A/CONF. 62/WpP. 10/Rev. 3. . |

See E. Cowan, 0Qil and Water: The Torrey Canyon Disaster,
New York, 1968 and G.W. Keeton, The Lesson of the Torrey

Canyon, (1968) Current Legal Problems p. 96 et esq.;
Forithe Amoco-Cadiz accident see infra, note 34.

On the recent developments of thisyproblem see L.L. /
Herman, (1978) 24 McGill L.J. See®also Boczek, Flags

of Convenience (1962), Goldie, Recognition and Dual
Nationality. A problem of Flags of Convenience (1963)

39 B¥it. Yb. 1Int'l L. 220 and Report by the UNCTAD
Secretariat, U.N. Doc. TD/B/C.4/168.

Such as establishing standards of ship design, constructlbn,
equipment; training for the crew; traffic regulation;
1ndustry ] load-on—top system. Problems lie with agreeing
to the standards, enforcing them and imposing liability »
for damages caused by failing to adhere to them:

Fleischer, Pollution from Seaborne Sources, New York, 1978;
Livingston, Marine Pollution Articles in the Law of the’

Sea Single Informal Negotiating Text (1976), p. 12;

McGomigle & Zacher, Pollution, Politics and International
Law: Tankers at Sea (1979) p. 146; D.A. Fitch, Unilateral
Action Versus Unlversal Evolution of Safety and Env1ronmental

Protection Standards in Maritime Shipping of Hazardous
Cargoes (1979) 20 Harv. Intl. QL .J. p. 138 et seq.

This latter form of pollution 'is outside the scope of this
thesis. See for instance the Nuclear Test case (1973)
IICOJ. Rep. 1120‘

In fact, these purposes are explicitly set out in the
preambles to the two Conventions.

C.L.C Art. I(1). .
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10. See the Journal of Commerce, December 9, 1969, p. 1l.
Col. 4, quoting Messrs, John C..J. Shearer and Peter
N. Mlller, representatives of the London Group of ship-
owner's Protection and Indemnity Associations, which
.~ insure approxlmately 70% of the world's oce tonnage
against various types of liability, including liability
for oil pollution.

11. October 10, 1957. This Convention has not been ré-
gistered with the United Nations and does not appear
in the U.N. Treaty Series. (1966) R.O.L.F. 1517.

12. As far as the new 1976 Convention on the Limitation’
of Llablllty for Maritime Claims, its Article 3(b)
.provides that the rules of this Convention shall not
apply to claims for oil pollution damage within the
meaning of the C.L.C. or any amendment or Protocol
thereto which is in force.

13. This problem will be extensively dealt with in Chapter II.
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14,

15.

16.

17.

18.

19.

Definition adopted by the Inter-governmental Ocean-
ographic Commission (based on a definition originally
prepared by a SCOR/ACMRR/Working Group) and accepted

by the Joint IMCO/FAQ/UNESCO/WMO/WHO/IAEA/ UN Group of
Experts on the Scientific Aspects of Marine Pollution
(GESAMP). See doc. A/7750, Part I, 3, Nov. 10, 1969, '
and GESAMP I/II, para. l1l2. See also principle 7 of

the Declaration of the United Nations Conference on

the Human Environment.

M. Hardy (1973)"Definition and Forms of Marine
Pollution", in New Direction in the Law of the Sea
Vol. III, p. 73. G. Timagenis, International Control
of Marine Pollution (1980).

Marine Environment Quality, U.S. National Research Council,
1971; Man's Impact on the Global Environment, Report of

the Study of Critical Environmental Problems, Mass-
achusetts Institute of Technology, 1979; "Tankers and
Ecology," Transpertation, vol. 79, 1979.

Ibid., "Tankers and %cology".

Livingston, Marine Pollution Articles in the Law of
the Sea Single Informal Negotiating Text (1976) p.3
et seq. Fleischer, "Pollution from Seaborne Sources",

in New Directions in the Law of the Sea, Vol., III é19z3),
p. 79 et seqg. J. Hargrove, "mnvironment and Thixrd Conference

on Los¥™ in Who Protects the Ocean? (1975).

<0

See Anand, "Tyranny".of the Freedom-of-the-Seas Doctrine,
12 Int. Studies 416 (1973); Brown, Clean Seas versus

Freedom of Navigation?, 2 Marit. Studies Mgmt. 69 -

(I8974); Brown and Couper,"” Future Shipping and Transport
Technology and its Impact on the Law of the Sea", in
Christi et al (eds.), Law of the Sea: Caracas and Be-
yond , 271; Dinstein, Oil Pollution by Ships and Freedom
of the High Seas, 3 J. Mar. L & Comm. 363 (1972);
Fleischer,"Pollution from Seaborne Sources", in New
Directions in the Law of -the 8ea , Vol. III,(1973) 78 at 79;
Irapidoth, FPreedom of Navigation and the New Law of the
Sea, 10 Israel L.R. 456(1975); McCoy, 0il Spill and
Pollution Control: the Conflict between States and
Maritime Law, 40 Geo Wash. L. Rev. 97(1971); Teclaff,
International Law and the Protection of the Oceans

from Pollution, 40 Fordham L. Rev. 529(1972); Emanuelli,
La pollution maritime et la notion de passage inoffensif,
1973 Canadian YBIL, 13.
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20.

. 21.
22.

23.

24.

" 25.

217.
28.

29,

See the latest Draft Convention on the Law of the Sea .
A/CONF. 62/W.P. 10/Rev. 3; See also J. Hargrove, Op. Cit.
pPp. 212-213. ] . .

U.N.R.I.A.A., Vol. III, p. 1905.

[1949] I.C.J. Rep 22; For a more detailed discussion
of the Corfu Channel and Trail Smelter case see’ '
Chapter 7.1. .

[

P e e e ———

M'Gomigle and Zacher, Supra, note 6, p.152; Goldie, ‘
Principles of Responsibility in International Law.(1970)

9 Colum. J. Transnat'l L.283,306; Fleischer, supra note 18,
p.80 et seq., Livingston, supra,note 6, p.5;Schneider,
World Public Order of the Environment -(1979) p.164.

~SuEra, note 21. g

‘ \

Suprar note 22.

Ibid.

Hardy, supra, note 15, p. 73 et seq.
Bill c-202, 91LM(1970). ) ¢

The U.S. Coast Guard reported that of the ships proposing
to carry bulk hazardous cargoes of "chlorine, methane,
ammonia, phenol, acrylonitrile, liquid oxygen, liquid
hyrodgen, and many other such products with grave toxic
and/or explosive characteristics...nearly all [were] of
other than U.S. registry. "U.S.'Coast Guard, U.S.

Dep't of Transportation," liquefied Natural Gas: Views
and Practices, Policy and Safety," at I-3 (No.CG478,
1976) . Hazardous cargoes are likely to bé carried by
vessels registered with flags of convenience states; \
in 1975, 13.5% of the LNG tonnage was registered

Liberian and 7%, Panamanian.P. Swan, Legal Aspects of

the Ocean Carriage and Receipt of Liquefied Natural

Gas (1977). T

This main rule is in Article III:

"Subject to the provisions of Articles IV and V:

(a) the discharge from a ship to which the present

Convention applies, other than a tahker, of oil

or oily mixture shall be prohibited except when

~" . the following conditions are all satisfied: -
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31'
32.

33'

34.

(i) the ship is proceeding en route,

(ii) the instantaneous rate of discharge of oil
does not exceed 60 litres per mile.

*(iii) the oil content of the discharge is less

than 100 parts per 1,000,000 parts of the

d mixture.

(iv) the discharge 1s made as far -as practicable

, from land,

(b) the discharge from a tanker to which the present
Convention applies of oil or oily mixture shall -
be prohibited except when the following condi-
tions are all satisfied.

(1) the tanker is proceeding en route,
(ii) the instantaneous rate of discharge of oil
content does not exceed 60 litres per mile,

(iii) the total quantity of oil discharged on a

ballast voyage does not exceed. 1/15,000 of
the total cargo- carrylng capacity,
(iv) the tanker is more than 50 miles from the
nearest land; )
(c) the provisions of sub-paragraph (v) of this
" Article shall not apply to: -
(i) the discharge of ballast from a cargo
tank which, since the cargo was last
carried therein, ‘has been so cleaned that .
any effluent therefrom, if it were dis-
charged from a stationary tanker into clean
calm water on a clear day, would produce
no visible traces of oil on the surface of
the water; or

. (ii) thé discharge of oil or oily mixture fraonm',

‘ machinery space bpilges, which shall be ;‘
governed by the provisions of sub-paragrapp
(a) of this Article."

Supra, note 2..

The 1972 Olso- Convention for the Prevention of:Marine
Pollution by Dumping from Ships and Aircraft, 11 1LM
262(1972); The 1972 London Convention on the Prevention
of Marine Pollution by Dumping of Wastes and ather
Matter, 11 1LM 1294 (1972).

The 1967 Convention on Conduct of Fishing Operatlons
in the North Atlantic.

N
The 1974 Convention for the Prevention of Marine Pol- !
lution from Land-based Sources (Paris Convention on
Land-based Marine Pollutipn), Paris; the 1974 Con—
vention on the Protectlon of the Marine Environment
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»

of the Baltic Sea Area (Helsinki Convention), Helsinki;
the 1976 nvention for the Protection of the Med-

' iterranean Sea against Pollution (Barcelona Convention),
Barcelona; the 1978 Kuwait Regional Convention for
Cooperation on the Protection of the Marine Environ-
ment from Pollution (The Kuwait Convention), Kuwait.

s

35. Timagenis, Bupra, note 15, pp. 114-115. See. also Fitzmaurice,
Some Results of The Geneva Conference on the Law of the
Sea, B1/CLQ/72 (1959), p.110 et seg., and_Oda, The Concept

.QLthﬁ.CQnugnp_us_gn_e 11 lCLQ:P 131(1962)

36. An example of unilateral actlon 1n this respect can be
found in the measures taken by France follow1ng
the Amoco Cadiz accident. The. "Amoco Cadiz”, a large
tanker, grounded off the coast of Brittany during the
‘night of March 16/17, 1978, and extensive damage was
caused to many miles of coast and marine life from
the oil which leaked. Martray, Les lecons de la .
"Castrophe de. 1'Aamogo Cadlz, 4 Environmental Policy and
Law 172(1978). Immediately after the accident the
French Government took drastic measures on the national
level and initiated an effort at the international lével
for the establishment of new rules for the prevention
and control of marine polluticn. At the national level
. Decree No.78-421 of March 24, 1978 was issued relating
to measures to deal with accidental marine pollution
{French "Journal Officiel" of 3.26.1978 pp. 1338-1339;
82 RGDIP 744 (1978); IMCO doc. MSC XXXVIII/2L/Add :
Annex). Under this decree, upon entering French {ter-
.ritorial waters the master of any ship carrying oill must
give notice by radio to"the French Maritime Prefect\ of
the date and time of entry, the position, route and
speed «f the ship, and the nature of her cargo{Article 1).
. In additlion, the master of any ship carrying oil and
sailing within 50 nautical miles of the French coast
’ must report to the appropriate French authority: any
accident w1th1n the meaning of the Brussels Convention
of 1969 on Civil Liability (@rticle 2). Finally, any

-ship standing by for assistance to any ship must
report the position of the ship in difficulty
(Article 3). On the same day (3.24.78), a Circular
was issued by the Prime Minister of Frapce relafing
to the movement in French territorial waters of ships
carrying Oil (French Journal Officel of 3.26.78,

p. 1339; 82 RGDIP 745 .(1978); mcg{%c. XXXVIII/21/Add.
-1 Annex) by which all Marltlmep Prefects~were ordered

~to issue in each marltlme reglon instruments strictly
e €

t

2
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4

regulating the movement in. French terrltorJLal waters

! of tankers carrying oil, including a prohibition for
these ships to approach French coasts to a distance .
of less than 7 nautical miles except in international
routing systems of for the purpose of entry into
ports. U
These unilateral measures could be said to partly, at
least, contrary to existing international law:as hamp-

N ering innocent passage and the freedom of navmgation. . a
For a discussion of the problem of "port-state" juris-
diction especially in the contest of the 1973 Convention
for the Prevention of Pollution from Ships and its 1978 -
Protocol, see Timagenis, supra, nqte 15, p. 510 et seq.
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37.{A) Originally an ad hoc Legal Committee, it has since be-
become a permanent organ of IMCO. ‘In 1973 the IMCO
Assembly created a Marine Environment Protection Committee
{"MEPC") to coordinate and administer IMCO activities on
pollution. In 1975 the Assembly moved to make prevention
and control of marine pollution from ships one of the
basic purposes of IMCO and to make. the MEPC a permanent
organ empowered to consider any matter within the scope
of IMCO concerred with prevention of ship-based pollution.

374B§ The CLC is amended so far as the Unit of Account is
concerned by the "Protocol to the International Con-
vention on Civil Liability for 0il Pollution Damage,
1969" adopted in 1976 (IMCO Sales No. 1977.05).

9

38. Black, Civil Liability for 0il Pollution, (1%73)
10 Houston L. Rev. 394, p. 399. \

39. The extent of the territorial limit varies from the
three miles of the United States to Peru's two hun-
dred miles.

40.° U.N. Conf. on the Law of the Sea, A/CONF.13/39 (1958).
24 U.N. Conf. on the Law of the Sea, A/CONF.19/8 (1960).

41. Supra, note 38, p. .399.
42. United“Statés Department of State Press Release No.121
(april 15, 1970). ‘ N

43. - Supra, note 38,-p. 400.

44, Ibid., p. 400.

45. C.L.C., Art. II. ) E

46. Supra, note 38, p. 400.
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47-

48.
* 49.

50.

51.

54.

55.

Hearings on.Conventions and Amendments Relating to
the Pollut®®n of the Sea by 0il Before the Sub~Committee

on Oceans and International Environment of the Senate '
Committee on Foreign Relations, 92d Cong..,lst Sess. 102
(1971), 10 (hereinafter cited as Hearings on 0il

Pollution of the Sea). ) [
.. b \ | R

Assistant Secretagi for Congressional, Relations of

the U.S. Department of State.

Supra, note 47, p. 20. , . A

o )f“

PFor a discussion as to what "damage" should cever see

Wood, An Integrated International and Domestic Approach

to Civil Liability for Vessel-Source Pollution,(l9p5)

J. Mar: L. & Comm. p. 29-37. .

Swan, International and; National Approaches to

0il Pollution ResponsiHility: An Ererging &

Regime for a Global Problem, (1971) 50 "Ore. L. %ev. i

506, 524 et seq. &

5?‘

.

The phrase "loss or damage" is referred to here.

<

Abecassis, The Law and Practice Relating to 0il
Pollution from Ships, (1978), 186 gives the example

of detergent sprayed on the high seas on a slick,

which is being blown out to sea, and with no

grounds for thinking that the slick will turn towards
the shore. In this case the costs would be irrecover-:
able because a Z;ipowner would be able to argue that ° !

he should not.haxe to pay for clean-up costs when the
roken down the-slick on its own.

ki

sea would have
C.L.C.,lArt, I(8).

C.L.C., Art. I(6)}.
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56.

57.

58.

59.

, 60.

6l.

62,

"

|

Abecassis, supra, note 41, 186, illustrates the situation
-with the following example: a ship that‘has been
stranded but where no oil has spilled. The cost of
sending out boats with detergent spraying capabilities
and of laying booms and of other such measures will be
irrecoverable.

Done Nov. 29, 1969, reprinted in (1970) 64 Am. J. Int'l
L. 471. :

Supra, note 53, 187. o .

Subra, note 53, 173.

This problem will be dealt with extensively in
Chapter 5. ’

Supra, note 53, 174.

Ibid.

gt

See below Chapter 5.

Supra, note 33, 174.

H

Cole, Marine Pollution, (1969) 4 Oceanology Interna-
tional 69 makes the suggestion tq regard the term

marine pollution as covering all human activities

which may change the environment and so affect the

marine fauna and flora, fisherieg, public health or
amenities. Professor Manner, Water Pollution in
International Law (1972) formulates the following extensive
‘definition: "Pollution in general terms, refers to

those changes in water which are produced indirectly at
least, by human agency, that is artificially."”

These two definitions where the element of "change" o
seem to be the key factor can be contrasted with the > -~ 7
authoritative and widely invoked definition adopted-~
by the Inter-governmental Oceanographic Commission,.
where the element of "harm" seems to be the most relevant.

. > :
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68.  Supra, note 53, 175.

. o , ‘ o
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o | T

66. Supra, note 53, 175.

67. Doud, Compensation for 0il Pollution Damage: Further
Comment on the Civil Liability and Compensation Fund
Convention, (1973) 4 J. Mar. L.& Comm. 525, 533.

_

69. For a more detailed discussion of this issue see
Chapter 5.

*

70. Supra , note 53, p. 176.

“71. Except as provided in paragrabphs 2‘and of Art. III.
N

¥

72 Art. III(1).

73. The Treaty establishes a burden of proof under which
plaintiff cannot rely merely on circumstantialevidence,
but must point to a specific event from which the
pollution damage arose.

74. C.L.C. Art. I(4).
75. Supra, nhote ;6, 402.

Brierley, The Law of Nations, 6th ed. (1963),
310-311.

Supra, note 53, 177.
Ibid. '

79. \Ibid.

80. Gilmore & Black, The Law of Admiralty, (1957), 170.

81. Benedict,'ﬁaw of American Admiralﬁy,,(ﬁth " ed. rev: and
. enlarged by Knauth 1940) 594, . . .
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82'

83.°

86.

87.

89.

e,
. ot

Supra, note 8¢, 171. (

Ibid.

The U.K.. and the U.S.S.R. and Germany are among
those who supported this solution. &

i
* Doc. LEG/CONF/4 Add. 1 (1969).

[rer e gupethe

PR o g s =
= T N IS S T e et T et S

The documents of the Conference referred to
in this thesis as reproduced by Inter-Governmental
Maritime Consultative Organization, Official Record
of the International Legal Conference on Marine
Pollution Damage (1973) are identified by reference
to the bodies tor which they were produced. Plenary
documents carry the symbol LEG/CONF/..., Committee

of the Whole I documents are identified by LEG/CONF/C.1.

WHole AT documents beaf the symbol LEG/CONF/C.2...

o other Committees, one to deal with the
question of Fjnal Clauses and the other a
Drafting Committee of the Conference, were establish-
ed. The documents of these bear the symbols LEG/
CONF/C.3 and LEG/CONF/C.4 respectively.
T T — B

The second part of Art.III(4) reads:

"...no claim for pollution damage under this
Convention or otherwise may be made against
the servant or agents"”.

See for instance the U.S. Water Quality Improvement
Act, (1970) 33 U.S.C. para. Il6l(a) & (b), as
amended, Oct. 18, 1972,

Supra, note 53, p. 177. ’ ) ’//”

This is the solution adopted in the U.K. See Mercﬁant

Shipping (0il Pollution) Act 197l,|4l Halsbury's i
Statutes of England (3rd ed.) 1945. [
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90.

91.

92.

93"

94.

95.

96.

'97.

‘98.
99.

100.
101.

102.

103.

\

C.L.C. Art. I(1); TOVALOP below, Chapter 4.
C.L.C. Art. III.

See below, Chapter 4.

Dubais, The Liability of a Salvor's Réﬁponsibili;y for:
0il Pollution Damage, (1977) 8 J. Mar. L, & Comm, 2345,
pp. 331~-2. «

=y

Ibid., p. 336. :
. ~ ’/'
Under para. 2 and 3 of Art. 1, States or State

Companies registered as operators fall under the
definition of "owner". "

LEG/CONF/WP.19, OR 76 (1969).

See among others, 0'Connell, Interngtional Law, 2nd
ed. (1970) ch. 27; Abecassis, note 53., p. 180.

Supra, noﬁe‘53, p. 186.
Ibid., p. 181.

Ibid., p. 194.

See In re 0il Spill bv "Amoco Cadiz", 471 F. Supp.
473(1979) and 491 F.Supp 161(1979).
v \ a

h
Ibid., p. 475.

.Supra, Note 51, p. 539.
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105,

106.

107.

108.

109.

110.

111.

1112,

LEG/CONF/C.2/SR.5 (1969). N

He contigues by saying that....

"In view\of the narrowness of the defences

and the high likelihood that ordinary vessel
records would pick, up any casuality incident,

it appears that the prejudice to the owner

in the vast majority of cases w be limited
to the lack of ‘opportunity to ar ange for his
surveyor to directly evaluate the damage. There
is a longstanding\maritime tradition of prompt
notice and joint surveys, but shoreside claim-
ants would probably\ not be aware of this. To
maximize chances of ‘extra jud1c1al Settlement,
such claimants would ‘be well advised to give

the earliést possible notice of claim." ’

-

Supra, ﬁote 51, p. 521.
LEG/CONF/C.3/WP.1/Rev.1 (1969). ~ * .

McGovern also felt that if the liabiljity was

i sed on the ship, many anomalies would arise.

T e question of limitation would be a major problem
as would jurisdiction since liability for collision,
pollution and personal injury might have to be dealt
with by courts of different countrles.

- “,

. . ' \k
1924 Brussels Convention, LNTS, Vol.120 (153 ), 125.
1957 Brussels Convention, UKTS, No. 52 of 19

. " ",
Supra, note 108ﬂ e N,
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113,
114,

115.

11le.

117.
118,

11io9.

] 20.

1219/

122}

126.

New York Times, Sept. 15, 1969, 93, col.l. Y

For example when a bank or a holding company owns
the ship but has completely removed itself from
any operation, its control over the vessel would
be ‘50 limited that there would be no connection
between ownership and the pollution damage.

The objection that there was the risk of a victim

being faced with the insolvency of the person liable,

if liability were placed on the shipowner rather than X
on the shipper carried little weight- because\both N
could be small companies without large assets.. L

LEG/CONF/C.2/SR.8 (1969).

Letter from American Institute of Marine Underwriters
to the Honorable Jennings Randolph, Chm'n, Sen. Comm.
on Public Works, Aug. 18, 1969, 2.

\

N

LEG/CONF/4/Add.3 (1969).
LEG/CONF/Cﬂz/WP.l"ReV.l (1969) . ﬁk

Ibid.

“

3

Ibid.

Avins, Absolute Liability for 0il Spillage, (1970)
36 Brooklyn L. Rev..367/. ] »

LEG/CONF /4/Add.4 (X969).

1

Among others see nghettl, Nuov1851mo Digesto, .

"Trasporto di -merci pericolose", Vol. 25, p. 609.

The position of the Indian delegation was particularly .
sensitive to the financial cost that the underdeveloped
countries would have been reguired to pay without any
real advantage going to them.

LEG/CONF,(4/Kdd .3, : ' _
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127,

‘'128.

129.
- 130.
131.
132,
133.
134.
<135.
136.
137.

138.

139.
140.
l41.

l142.

For example in the case of an air crash.

Sweeney, Oil Pollution of the Oceans, (1968)
37 Fordham L. Rev. 155, p. 198.

A liability with.the exceptions provided for.in Art.III.
L.R. 3 H.L. 330 (1868).
Baker, Tort, 2nd ed. {(1976) 191..

Code Civil Art. 1384

(66e ed Petits Codes Dalloz 1967).

“

. Art. III(2) (a).
I

Supxra, note 38, p. 407.

C.L.C.,Art. III(2)(a) in fine

Supra, note 53, p. 183. V ’\\”’/>,
315 H. of L. Deb., Col. 23. /

Forster, Civil Liabiiity of Shipowners for 0il
Pollution, (1973) J. Bus. L. 23, p. 25,

@

note 38, p. 419,

Supra,

§é2£g, note 51, p. 183.

C.L.C. Art. III(2)(b). ’

Supra, note 5L, p. 183, S %
) “ir AN
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143.
144.
145.
146.

147.

..L~.,.

S 148.

149.

150.

I_E_‘,_EE_IE, note 38, p. 407,
Ibid.

Supra, note 53, p. 183.
Supra, note 53, p. 407.
C.L.C. Art, III(2) (c).
Supra, note 53, p. 184,

"If the owner .proves that the pollution damage

resulted wholly or partially either from an act

or omission done with the intent to cause damage

by the person who suffered the damage or from the

megligence of that person, the owner may be exoner-
d wholly or partially from his liability to

such persons.

Limitation of liabjility, usually is a protection
for the shipowner from a ruinous damage for loss

or injury caused by his vessel or employees. It
has been the policy of sea-=faring nations to support
local shipping. Limitation of liability reflects
an international intent to .achieve such a policy.
Roushdy, Marine Pollution and the Absolute Civil
Liability of the Shipowner under .the Laws of the
United States and Egypt (1975) 10 J. Int'l Law &
Econ. 117, p. 167; E. Selvig, The 1976 Limitation
Convention and Oil Pollution Damage, (1979) Lloyd's
Mar. and Com. L.Q. p. 21; Abecassis, -supra, note 53,

3;p. 141; Black, Supra, note 38, p. 408; Healy, The

‘International Convention on ClVll Llablllty for 0il

Pollution Damage, 1969(1970) L.J. Mar. L. & Comm. Y,

317, p.321.
\

a

1§
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2]

151.°

\

As far as the Convention on the Limitation of Lia-
bility for Maritime Claims, 1976 is concerned, its
Article 3(b) is worded in such a way as to avoid
any conflict with the regime of the Civil Liability .
Convention. It was the wish of the 1976 Conference
"that limitation of liability under the 1976 Con-
vention should lead to the same result whether or
not the Civil Liability Convention was applicable
and whether or not limitation under the 1976.Con=
vention was invoked in ‘a State party to the Civil
Liability Convention." This still leaves open
the possibility that oil pollution damage not ]
"within the meaning of" the Civil Liability Con-
vention may be within “the scope of the 1976
Convention LEG/XLIV/f}Annex p.ll.

Al ot

52, Supra note 53, p. 198

153. SuErar note 51, p. 531.
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sy { o

154.

155,

156.

AST..

158.

; N

. ’ : i . \
11 1LM 284(1972); On_this ConYention the Unit of '

Account was revised by the "Protocol to the
International Convention on the Establishment of an
International Fund for Compensation for 0Oil Pollution
Damage, 1971" adopted in 1976 (IMCO Sales No. 1977.05);

see Abecassis, supra, note 53, p. 220 and 411,

Cusine, Theé’International 0il Pollution Fund as
& Comm.

Implemented in the United Kingdom: 9 J. Mar. L.

495 (1978) ; Doud, Compensation for 0il Pol i :

Further Comment on Civil Liability and Compensation
Fund Convention, 4 J.Mar.L.& Comm. 525(1973) ; Hunter,
The<{Proposed International Compensation Fund for 0il
Pollution Damage, 4 J.Mar.L. & Comm. 117 (1972);
Lucchini, Le renf ' it i

de lutte contr i ; 101 Journal
de Droit International 756 (1974) at 780;

’

!

Supra, note 67 , p. 534. - :
’ ‘ 4 P ) . /
Supra, note 53, p. 224. '

Ibid., p. 535.
=2 .
' v

On April 20, 197 Theé Second Session of the Assemblyn
of the_International 0il Pollution Compensation Fund,
according to the powers conferred by article 4(6),
decided to‘raise the limit of 450 million francs re-
terred.to in paragraph 4, sub-paragraph(a) and (b)

of Article 4 of the International Convention on the
Establishment of an International Fund for 0il
Pollution Damage 1971, to 675 milli n francs, and
-further decided to request IMCO “to consider the

desirability of revising the CLC ‘and the Fund Convention
- 1n the light of this decision especially looking

‘into the adequacy of the limits laid down by the

two Conventions, the feasibility of changing the

limits in either or both of the Conventions, as well —
as the .problems’ caused by the limits applicable under
the CLC to small tankers, and the system of reliewving
_the shipowner under Article -2, paragraph 1l(b) of the

L

- 171 - 174

&
LA
B



EXY

°

i
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© e

. Fund Convention. (FUND/A.2/17). IMCO is currently
considering the proposal of increasing the limit above
900 million francs: should this proposal go forward
a full scale diplomatic conference would bé necessary
because the Assembly lacks the authority to increase
the 1imit above 900 million francs. Private communi-
cation from Mr. Popp, Legal Department of Transport
Canada, member of the Canadian delegation £o IMCO.

r

169 Supra, note 67 , p. 537.
t

o
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161, Balleneger, La Pollution en droit 1nternat10nal
{1975) , p. 112. .

1

‘ 162. Sugra, note 53, Pp. 212,

-

163. Reports,; LEG XXXII/IO, para. 29 and Annex III (1976).
. . ’ " .

164. - Supra, note 53, p- 211.

165. Private Communication from Dr. T. Busha,
Deputy Director,. Legal Division, IMCO.

3

ES

166. Sugra, note 51, p: 532:

- “

167. 32nd Session, London,°Apr11 and May 1977, LEG XXXII/lO
para. 29 and Annex IIXI (1976). -

-

168. LEG XXXIII/5, Annex I'(l?&ﬁ).

169. Supra, note 38, pp. 402-403. S

170. LEG XXXII/9/1/Add. -1, Annex 1, p. 12 (1976).

+171. To wit the similar amendment of the 1971 Fund Convention
and the problem of administering the compulsory insur—-

ance schenme,

172. LEG XXXII/9/10/11 (1976).

373. 1Ibid.

174. LEG/XXXII/10/para. 26 (1976).
175. Supra, note 38, p. 400.
"{ v

176¢. Ibid. . .
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177.

178.

179.

180.

181.

182.
183.

184.

185.

186.

This new concept was proposed at the 3rd U.N.

Conference on the Law of the Sea. U.N. Doc. A/CONF.62/WP.10/
Rev. 1 of April 28, 197 See. also ‘I'J,magenls,,s upra

note 15, pp. 99, 211, 598 et s __g .o

Art. II C.L.C.

See Part V of the 3rd U.N. Conference on the Law of the o
Sea; revised informal composite negotJ,atJ.ng Text for X
the Bth Session (July 28 - August 29, 1980), .U.N.-Doc A/
CONF. 62/WP. 10/Rev. 3 of September 22, 1980.

-

Supra, note 53, p. 214.

The Sholrter Oxford English Dictionary, 3rd ed. (1965).

~

Mozley & Whiteébey's Law Dictionary, 8th ed. (1970). g
Al

0il for the purpose of this liability profile'is con-
sidered to be dangerous even if one accepts the agrument E
that oil is not "per se" or *in se" dangerous.

Water Pollution-1967, pt. 1, Hearing on S§.1591

and S.1604 before the Subcomm. on Air and Water Pollution
of the U.S. Senate Public Works Comm., 90th Cong.

1st Sess., 16 et seq. (1967). *

Convention on the High Sea, 1958, 450 UNTS, 88.

IMCO LEG XL/3/3 May 29, 1979 and XLIV/4, September 22, 1980.
‘é‘ |
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187.

Some of these suggestions concern topics ouééide the
scope of this thesis such as the right of intervention

by coastal states.
The right of intervention is the subject of the 1969

Convention relating to Intervention on the High Seas
in Cases of 0il Pollution Damages and its 1978
Protocol (the Intervention Convention) :

The main principle of the convention is found
in Article I, which gives a coastal State the right
to take such measures on the high seas as may be
necessary to prevent, reduce or eliminate the danger
of pollutlon to its coastline. The right which is
conferred upon the coastal State by Article I is’,
however, strictly limited to extreme circumstances,
in which the parties have found it necessary to pro-
vide for exceptional measures. There must be a "grave
and imminent danger," which follows upon a "maritime
casualty," and this "casualty" or acts related there-
to must "reasonably be expected to result in major
harmful consequences."

Article I does not specify the measures which may

.be taken against a foreign ship on the high seas.

The measures range from the towing gw” of an abandoned

" ship from the zone where an oil Splll can cause serious

damage, to the use of bombs to destroy the oil by

fire (which was indeed tried in the case of the Torrey
Canyon, but with slight success). However, Article V
 lays down the principle that measures taken by the
‘coastal State must be proportionate to the damage
threatened to it. 1In the .test of proportionality,

Taccount shall be taken both of the likelihood of the

measures being effective and of the damage which they
may cause to the ship or otherwise.

//“ A coastal State which takes measures in contra-

vention is obliged to pay compensation (cf. Article VI).
The convention does not apply to"a ship which is
within a State's territorial limits after the stranding
or collision. This does not, of course, mean that no
measures can be taken. Here the solution must be sought
on the basis of three general principles of law; the
sovereignty of the coastal State over its territorial
waters, which, in pr1n01ple, gives it the right to
prescrlbe rules and to take measures, the right of
innocent passage, and the principle of proportionality.
The importance of the latter principle is borne out by
the case of the I'm Alone. Here the U.S.A. was con- ¢

sidered responsible for excessive measures- in its
'
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exercise of jurisdiction against a foreign vessel en-
gaged in smuggling (which was sunk by the Coast Guard) ,
even though the U.S.A. was competent to exercise
jurisdiction. ‘As to the more severe measures aggingt T
-----a foreign ship, the rights of the coastal State in its

territorial waters will, therefore, probably not be
" considerably greater than those which can be exercised

on the high seas according to the conyention. Other

steps may be taken, e.g., the ordering of a spip

which presents a special danger of oil pollution -
to proceed along a certain route, even if the

conditions of ‘the convention (such as the occurence

of a "casualty") are not fulfilled.

The widening of the right of intervention has been
recently discussed by The Legal Committee. It was
suggested that measures of intervention might be taken
by goastal states_even in the absence of a "grave and
imminent danger to their coastline or related interests".
It was questioned whether intervention in the case of
"danger" from pollution or threat of pollution would .
in substance be any different. Some delegations were ) -
of the view that the measures of intervention should P
not be restricted to those "proportional™-to-the. danger,” i
that requirement could be substituted with the test ‘
of "reasonableness”. One delegation wanted to extend.
coastal state intervention to the Exclusive Economic
Zone. Other delegations found this hard to justify
and thought that enforcement of international stand- \
ards should remain with the flag state in such areas
(LEG XL/5). - —

o

As far as international law is concerned a : T
coastal state's "right" under general international Yo
law to intervene when an accident occurs within that - e
state's territorial seas has never been really open . L
to question. Subject to the right of innocent pas- Vi
sage and to the usual legal rules of reasonable - .
conduct, the territorial sea is an area of full *
‘coastal states sovereignty. Although a state might
be liable for tortious conduct or for interference |
with passage which "is not prejudicial to peace, ' ;
good order, or security of the coastal state," !
(Geneva Convention on the Territorial Sea and |
Contiguous Zone (1958), art. 5(2)), it is other- ' /3
wise free to act. ° .
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On the high seas, the iséﬁe is not nearly so clear.
Under the rules of international law, a coastal
tate's right of intervention is subsidiary to the
right of free, unimpeded usage by all. Article 2
of the High Seas Convention(1958) proclaims this
basic freedom; "The high seas being open to all
_nations, no State may validly purport to subject
any part of them to its sovereignty. Freedom of
. the high seas is exercised . . . by all States."
" This customary free use of the oceans has imposed
a heavy burden on those interfering with it. In-
deed, it may even be argued that coastal state inter-
-vention was permissible only to the extent that it
- was specifically allowed. No treaty provisions pro-
claim otherwise. Article 24 of the High Seas
N Convention does impose a duty on states to draft
rules to prevent pollution of the seas, but such
rules are stated to be subject to "existing treaty
provisions" and they are directed toward discharge
or construction standards and not to any self-
proclaimed right of intervention. Moreover, the
"existing treaty provisions" to which it refers, the
1954 Convention on the Prevention of Pollution of the
Sea by 0il, themselves give exclusive control powers
ver ships on the high seas to the flag state.
In the absence of any treaty law supportive of a
coastal state "right" of intervention, recourse would
hayve to be made .to customary international law. The
principle of self-protection seems\ to provide coastal
states with the major jurisdiction\foriintervention
beyond territorial seas. With the ever-mounting threat
posed by maritime activities to coagtal interests,
this princjiple has been increasingly, supported as
has the similar principle of "self-help".

. See L F. E.  Goldie, ";}'nciples of Responsibility
in International Law," Hearings, Subcommittee on
Alr and Water Pollution of the United States Senate
Committee \on Public Works, 198t Congress, 2nd
Session, July 21 and 22, 1970, p. 99. fThis position
has been disputed. See, for example, E, D. Brown,
The Lessons \of the Torrey Canyon, Current Legal
Problems, I968.  See also Dennis M. O Connell, Re-
- flections om\Brussels, IMCO, and the 1969 Pollution
Conventions, | Cornell International La Journal
3 (1970), p. 1. 0'Connell supports Gollie in that he
argues that a\right of intervention is "reasonably
well-grounded in current cuétomary’intern%tiona law.";
» See also L. M. Hydeman and W. H. Berman, Intern tional'
Control of Nuclear Maritime Activities (Ann'Arbor*\
Mich.: Unlversﬁty of Michigan Law School, 1060),
N

P- 21l6.
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188.

189.

190.
}

191.

192.
¢

'193.
194.
195.
196.

197.

13

IMCO LEG XL/5, June 19, 1979, p. 3\
Ibid, p. 4.

Ibid., p. 7.

See LEG.XL /2/1.

LEG XL/5 p. 10. !

-\
Ibido ’ P- :130-

Y

IMCO LEG XLIV/4, September 22, 1980, Annex p. l.

IMCO LEG XL/5 paragraph 57 and 58.
5.

Ibid., pp. 30-31.

One example is to include certain noxious and
hazardous substances in the C.L.C. In this regard
it is interesting to note that consideration of a
draft convention on liability and compensation in
connection with the carriage of noxious and
hazardous substances by sea was submitted to IMCO

~ by the 0il Companies International Marine Forum

(Leg XXXVIII/2/1). The author is of the opinion
that the C.L.C. should remain an "o0il convention”,

that the above mentioned draft should be the basis

for a separate convention dealing with pollution
damages caused\?y substances other than oil.

PO
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198.

et

Respectlvely the "Tanker Owners Volunthry Agreenment
Concerning Liability for 0il Pollution," effective
October 6, 1969, and ke "Contract Regarding an
Interrm“Supplement to Tanker Liability for 0il
Pollution," effective Aprli?l 1971. ‘

199.| The signataries were: B. r. wanser Company Ltd.,

200.

201.

202.

203.

204,

206.

206.

207,

Esso Transport Company Inc., Gulf 0il Corporation,

. Mobil Oil Corporation, Shell International Petroleum -

Company Ltd., Standard 0il Company of California and
Texaco Inc. "Ten years.of TOVALOP (published by ITOPFJ!Q

(in 1979) p. 3. *

Private communication from officials of the Inter-
national Tanger Owners Pollution Federation Ltd. in
January 1981. \

«

The C.L.C. created an international legal regime for -
compensating victims for oil pollution damage: an
important scheme§?ot previously existing in traditional
maritime law.

- The 1limit has been raised since the first version

of TOVALOP was reproduced in 1969 I.L.M. 497.
The given figures appear in the current up-to-date
version of TOVALOP.

The Federation is based.in London, Staple Hall,
Stonehouse Court, 87/90 Houndsditch.

Supra, note 51, p. 239.

See” Ten Years of TOVALOP, published in 1979 by The =#
International Tanker Owners Pollution Federation. '
See also Reichenbach, Legislative Developments Concerning

Oil Pollution of the'Seas (1980) (8)Int'l Bus. L. p. 9
et seq. and Abecassis, Marine 0il Pollution Laws:

The View of Shell International Marine Limited (1980)
(8)Int"l Bus. L. p. 3 et seq.,

The Institute is based in Queen & REld Streets,
Hamilton 5, Bermuda.

- £
Private communication from officials of the Institute

- 183- | | ’
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208. Becker, A Short Cruise on the Good Ships TOVALOP and
CRISTAL (1974) 5 J. Mar. L. & Comm. 609, et seq.
L and gupra, note 206.

209. Ibid., pp. 610 et seq.

210. The result of this is that.a wvictir can recover com=-

\ ‘pensation over and above that recoverable from a ship-
owner who is party to TOVALOP where the oil spilled was
"owned by an oil company party to CRISTAL. -

211, _From its coming into force until Jaunary 31, 1978,
CRISTAL was notified of sixty~five incidents of which
twelve resulted in payable claims averaging $401,000:
Zacher & McGornigle, Pollution, Politics and Intexr-—
natlonal Law: Tankers at Sea (1979).

P

212 (A) Fuﬁp/82/17

212 (B) Abecassis, supra, note 206 p.8.
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2130*

214.

215.

216.

b 2117.

X

Goldie, supra, note 187 in fine, p. 1230 and Jenks, Lia-
bility for Ultra-hazardous activities, in Hague, Academy
ofcinternatiopsl Law, Recueil des Cours, 1966, p.122.

C.L.C. Art. XI(1).

C.L.C. Art. III(3).

Corzow Faétory (Indemnity) case, PClJ Publication
S-A-, No- '17' p. 29- .

Levi, Contemporary International Law:, A Concise

L

_Introduction, (1979), p. 233.

. 218.
219.

220.

221.
222.

223,
224.
225,
226,

Ibid., and see also C.S. Rhyne, International Law,
(1971) p..12). ’

Eaglelton, The Responsibility of States in International
Law, (1928), p. 93.

Sdrensen, Mahual of Public International Law (1968),
pP. 560. ) , .

7

Ago, Le delit international, Paris 1947 p. 435 et seq.

von ‘Schuschnigg, InternationalfLaw (1959). See also
Eagleton, supra nQte 219.

Ibid., p.237 i -

Supra, note 219, p. 94,

Ibid., p. 77.

See Art. (24 Convention on the High Seas 1958, 450 .°
UNTS 83. Of particular interest in this respect is
Jenks, supra,note 213,p. 126 who states that " (W) hether

- extra-territorial damage caused by pollution is a ground

of liability without proof of reckless or negligent
conduct by the defendant State has been a matter of con-
siderable controversy, revolving largely around the
fundamental question how far international law recognizes |,

N — {
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227.

228.

229.

230.

231.

232.
233.
234.

235,

'

or should recognize liability arising from the
objective risk created by ultra-hazardous activities.
There is no incompatibility between the principle
that conflicting uses must be accommodated and the
principle of strict liability for the consequences
of particular uses, whether these are regarded as
legitimate or less legitimate in relation to other
uses; the measure in which strict liability is ac-
cepted depends in the first-instance on how far the
principle of objective risk is regarded as being
accepted, and having any general application, in
international law; it may increasingly depend in
the future on how far the principle is accepted

in general or particular international agreements
for the abatement of air or water pollution."

Balleneger, La Pollutionen Droit International,
1975, p. 232.

Supra, note 219, p. 76.

To wit that no one was responsible for acts of others
unless there was fault on his part.

Crotius, De Jure Belli et Pacis, II, XVIL{L, 921;
IT, YXI, 1-4; II' XVII: {X-XXTIL.

4

S¢rensen, supra, note 220, p. 559,

Ibid., p. 561.

A/CN. 4/L. 326. ,

F}eischer, Pollution From Seaborne Source, .in New ¥
Directions of the Law of the Sea Vol. III, p. 82.

Art. 11 Conduct of persons not acting on behalf of the
State:

1. The conduct of a person or a group of persons not
acting on behalf of the State shall not be considered
as an act of the State under international law.

2. Paragraph 1 is without prejudice to the attribution
to the State of any other conduct which is related to
that of the persons or groups of persons referred to in
that paragraph and which is to'be considered as an act

of the State by virbue of articles 5 to 10.,

I3

FRe
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236. Goldie, International Principles of Responsibility
for Pollutign; (1970) Colum.:.J. Transnat'l L.

283, 306; Jenks, Liability for Ultra-hazardous act-
ivities, supra,note 226, p. 122, who stated that,
"the Tribunal [in the Trail Smelter case] did not
state, but clearly implied, that the liability arose
from the nature of the operatlons of the smelter. It
is, therefore, a true case of llablllty for ultra-
hazardous actl ities without proof of fault or
negligence. In a different perspective see Castel,
International Law cheifly as interpreted and applied
in Canada, Torogto 1965. See alsp Jan Schneider,
World Public Order of the Envmronment Toronto,

1979, p. 164 et i eq. |
237. Schneider in World Public Order 6f the Environment,

1979, p. l64, staEes that,, "Others who have analysed

these very few precedents [Trail Smelter, Corfu
Channel, Lac Lanoux] in the field of international
environmental law|usually tend to aéree with him
.[Goldie] that there is an evolving norm of strict
liability for environmental injury modelled on the
century-old rule adumbrated in the famous case of
Rylands v. Fletcher.” It is not however clear whether

ing that the "strict" liability of
tend to damages caused by oil
pollution as re$u t of i.e. negligence of a ship-
owner in the normal course of its commercial activity
and not of the state in exercising his duty of redress
and control. :

Schneider is imﬁl
the State would e

238. Supra, note lé?.

. 239. "Chllean - UnlE d States Claims Commission, Lovett

case", in Moore Internatlonal Arbitrations, Vol. III,

1898, p. 2991/

240. UN. Doc. A/CONF. 62/W.P. 10/Rev. 3. (1980).

241. Australia: orking Paper on Preservation of the
- Marine Environment, March 6, 1973, UN.LCoc. RA/AC
138/sC. III/b.27.
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CHAPTER 7 - FOOTNOTES CONT'D

242.

243,

244.

245,

246,

hi

Norway: Working Paper-Draft Articles on the |
Protection of the Marine Environment Against

Pollution, July 19, 1973, U.N. Doc. A/AC.138/8C,.

III/L.43.

Canada: Draft Articles for a Comprehensive Marine
Pollution Convention, March 9, 1973, U:NL Doc. A/AC.
134/SC.III/L.28. See Article VII(l) ant {z2).

See'algo the Report on the I.L.C., Supp. No. 10
A/35/10 Art. 66.

U.N. Doc. A/C.3/Rep. 1.
1

The rationale for this traditional doctrine
is the desire of naval officials not to

‘hamper any operational mobility of their

fleets that may be involved in adopting dis-
charge regulations and not to open their
fleets to possible harrassment by coastal -
states enforcing such regulations.
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y b

247. stockholi Declaration on the Human Environment,
Principles 21 and 22,

248, U.S, Senate, Commerce Coxpm‘it'jtee Report, 1978 p. 4.

249. Mendelsohn & Fidell, (1979% 10 J of Mar, L.§
p. 475 et seq. . .

250. IMCO LEG XL/3/1, March 6, 1979, p. 11l.

251. Hearings, Subcommittee on Oceans and In‘%:ernati'onal
Environmefit, Committee on Foreign Relations, United
|  States Se@gte, 93rd Congress, lst Session, April 17

" and 18, 73.

¢
252, As amended by the Clean Water Act of 1977, 33 U.S.C.
1251, et seq.

253, Federal clean-up costs are only the expenses incurred
by the U.S. Government for clearing and cleaning a
polluted area. The Trans~Alaska Pipeline Authorization.
Act (the "TAPS" Act) that was adopted by the U.S.
Congress in November, 1973. As for vessel owners, the
Act ex'tends only to "oil that has been transported through
the trans-Alaska pipeline" and on vessels operating

- "between the terminal facilities of the pipeline and

ports under the jurisdiction of the United States".
However, the Act holds the vessel owner "strictly liable
without regard to fault ... for all damages, including
clean up costs, by any person or entity, public or
private, including residents of Canada, as a result
of discharges of oil" from vessels. (Pub. L. No.
93~153,87 Stat. 584).

254, The legislation as it is proposed now would actually be
incompatible with ratification (See H.R. 6803, 95th
Congrqss, lst Session). : ' .
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255. Ocean Environment and The 1972 United Naﬁlons
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L &C, p. 389,
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