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Thesis abstract of “The impact of the inclusion of aviation into the EU ETS 

on the Caribbean island states” 

In its attempt to further mitigate global climate change, the European Union recently 

included aviation activity into its carbon emissions trading scheme (the ‘EU ETS’). This 

thesis examines the impact of the inclusion of aviation into the EU ETS on Caribbean island 

states and, additionally, offers recommendation on how these Caribbean island states can 

deal with the issues that are expected to arise from the inclusion of aviation into the EU ETS.  

By firstly determining the deficiencies in the EU ETS relevant to Caribbean island 

states as compared to the UNFCCC and Kyoto Protocol and, secondly, analyzing the legal 

and economic impact of the inclusion of aviation into the EU ETS on both airlines worldwide 

as well as Caribbean island states, this thesis finds that there is great uncertainty in the airline 

industry on the impact of the inclusion of aviation into the EU ETS. Nevertheless, the current 

EU ETS regime was not anticipated to have a significantly detrimental impact on the 

Caribbean economy. However, any reduction in the numbers of tourist arrivals and 

expenditures is economically disadvantageous to the Caribbean island states. Therefore, 

Caribbean island states should create a stronger and more independent position for 

themselves within the global climate change framework of the UNFCCC by having all 31 

Caribbean island states become party to the UNFCCC and Kyoto Protocol and by working 

together to create a regional Caribbean ETS. 

 

 

Résumé de thèse: « L’impact de l’introduction de l’aviation dans l’ETS UE 

au sein des Etats insulaires des Caraïbes ».  

Dans sa tentative de limiter les changements climatiques au niveau planétaire, 

l’Union Européenne a récemment introduit le secteur qu’est l’aviation dans son schéma des 

émissions de carbone (« l’ETS UE »). Cette thèse a pour but l’étude de l’impact de cette 

introduction sur les Etats insulaires caribéens. En outre, cette thèse a également  pour 

ambition d’émettre des recommandations sur les moyens de ces Etats caribéens afin qu’ils 

puissent apporter des solutions aux problèmes qui sont susceptibles de naître de 

l’introduction de l’aviation dans l’ETS UE.  

Ainsi, dans un premier temps il s’agira de mettre en lumière les défaillances de l’ETS 

UE qui s’applique dans les Etats caribéens en comparaison avec le UNFCCC et le Protocole 

de Kyoto. Dans un second temps, cette thèse analysera l’impact légal et économique de 

l’introduction du secteur aviation dans l’ETS UE et ce, à la fois sur les compagnies aériennes 

à travers le monde, mais aussi dans les Etats des Caraïbes. L’étude démontrera l’existence 

d’une grande incertitude dans l’industrie des transporteurs du fait de l’introduction de 

l’aviation dans l’ETS UE. Cependant, le régime ETS UE tel qu’il est actuellement n’a pas été 

pensé en vue d’avoir un impact destructeur sur l’économie caribéenne. Néanmoins, il est 

avéré que toute réduction dans le nombre d’arrivées et de dépenses au sein de ces îles est un 

désavantage économique évident pour ces Etats insulaires. De ce fait, les Etats caribéens 

devrait réagir en mettant en place une position commune plus forte et plus indépendante qui 

défendrait leurs intérêts au sein du cadre du changement global du UNFCCC par l’adhésion 

de 31 Etats caribéens au UNFCCC et au Protocole de Kyoto tout en travaillant ensemble afin 

de créer un ETS régional caribéen.  
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Chapter 1 – Introduction 

As the 20
th

 anniversary of the United Nations Framework Convention on Climate 

Change  (UNFCCC) approaches, the international community continues to struggle to come 

to an agreement on the adequate measures for the reduction of greenhouse gas emissions. 

After its entry into force in 1994 through December 1997, the UNFCCC failed to accomplish 

concrete emissions reductions. Its Parties decided to adopt the Kyoto Protocol, which 

included more powerful, legally binding measures and set individual binding emission 

reduction targets. Within the framework of the UNFCCC, the Kyoto Protocol also suggests 

various means of carbon emission reductions.
1
 In the execution of their Kyoto Protocol 

obligations, the European Union established a cap-and-trade system for greenhouse gas 

emissions within the EU territory called the ‘European Union Emissions Trading Scheme’ 

(EU ETS) on October 13, 2003.
2
 

Furthermore, the Kyoto Protocol separated two distinct areas of carbon emissions 

from emissions that were to be nationally reduced, namely emissions from international 

aviation and marine bunker fuels. Multilateral measures dealing with the limitation or 

reduction of these areas of carbon emission should thereby be formulated by the International 

Civil Aviation Organization (ICAO) and the International Maritime Organization (IMO). 

However, progress towards such a multilateral agreement through ICAO had been 

exceedingly slow as, due to a lack of consensus by the Parties, ICAO could not reach any 

binding targets or objectives on carbon emission reduction. 

                                                 
1
 HEC Paris, "The European directive: To include aviation in the European CO2 Emission Trading Scheme; 

consequences and strategic options for the aviation industry," (HEC Paris 2009) at 6.  
2
 European Parliament and the Council of the European Union, "Commission Directive 2003/87/EC of 13 

October 2003 establishing a scheme for greenhouse gas emission allowance trading within the Community and 

amending Council Directive 96/61/EC," in Official Journal of the European Union (2003). [EC Directive 

2003] 

https://www.google.ca/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&ved=0CDUQFjAA&url=http%3A%2F%2Funfccc.int%2F&ei=xZplUZurCqnK0wHIjIHQCw&usg=AFQjCNFSiJx6s1Mezu8c2Ize20dEbQAR8g&sig2=evxDOHfc2F9ONgikfQcQag&bvm=bv.44990110,d.dmQ
https://www.google.ca/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&ved=0CDUQFjAA&url=http%3A%2F%2Funfccc.int%2F&ei=xZplUZurCqnK0wHIjIHQCw&usg=AFQjCNFSiJx6s1Mezu8c2Ize20dEbQAR8g&sig2=evxDOHfc2F9ONgikfQcQag&bvm=bv.44990110,d.dmQ
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As multilateral climate negotiations for both global and aviation specific carbon 

emission reductions struggled, stagnated or sank, impatient States made their move 

independently and unilaterally. In an ambitious and controversial turn of events, the 

European Union had started pushing the limits of its climate change laws. The EU’s decision 

to include international aviation activity in its emissions trading scheme demonstrated the 

proverbial flexing of its market share muscles to stimulate climate action, and to substitute 

climate inaction, elsewhere.
3
 Including international aviation into the EU ETS was seen as a 

necessary first step into controlling the emissions from a rapidly growing aviation industry,
4
 

as it threatened to cancel out the overall efforts in emissions reduction made by other 

sectors.
5
 

 

Immediately, a major battle line had been drawn through the aviation sector. On the 

one hand, vociferous opposition to the scheme was expressed by the airline industry, as the 

inclusion of aviation into the EU ETS meant that a sector already consumed by their love for 

fuel efficiency was being forced to take on more than had been internationally agreed upon. 

On the other hand, the EU remarked that even though airplanes had undeniably become 

increasingly more fuel-efficient, absolute emissions from the aviation sector were forecast to 

continuously increase as well, eventually outpacing the reductions otherwise acquired 

through airplane fuel-efficiency. Furthermore, ticket prices did not accurately reflect the 

external costs of aviation emissions and their impact on climate change.
6
 

                                                 
3
 Joanne Scott and Lavanya Rajamani, "EU Climate Change Unilateralism," European Journal of International 

Law 23, no. 2 (2012) at 469.  
4
 Kati Kulovesi, "'Make your own special song, even if nobody else sings along': International aviation 

emissions and the EU Emissions Trading Scheme," Climate Law 2, no. 4 (2011) at 535.  
5
 Annela Anger and Jonathan Kohler, "Including aviation emissions in the EU ETS: Much ado about nothing? A 

review.," Transport Policy 17 (2009) at 38.  
6
 See Kulovesi, supra note 4 at 538.  



9 

 

In an attempt to receive jurisprudential validation for their position, US airlines 

challenged the validity of the inclusion of aviation into the EU ETS in court. However, the 

advisory opinion of the Court of Justice of the European Union upheld this validity, albeit by 

relying on a series of environmentally motivated exceptions to the international law principle 

of state sovereignty upon which the international aviation regime is built, and was later 

affirmed by the final judgment on 21 December 2011.
7
 

After the Court’s affirmation and the official inclusion of aviation into the EU ETS on 

January 1
st
, 2012, opposition to the scheme took on a more political flavor. The Chinese 

government froze the final signing on an airplane purchase deal with a European aircraft 

manufacturer, and several other governments prohibited their airlines from participating in 

the scheme. Additionally, a declaration condemning the EU ETS was signed by 26 countries 

and presented to the ICAO’s 194
th

 Council session in November 2011. As the opposition 

held up and encouraging developments resulted from the 194
th

 ICAO Council session, the 

European Commission decided to “stop the clock”, indicating a deferral of the inclusion of 

international aviation into the EU ETS for one year, effectively postponing the compliance 

obligations and submission of allowances until April 2014. However, a sense of uncertainty 

surrounded the airline industry, as reflected by the sheer range of projections concluded by 

economic assessments on the impact of the EU ETS on airlines, with or without the one year 

deferral.  

 

More than 7.500 kilometers across the Atlantic Ocean from the European Union, the 

impact of the EU ETS was also anticipated to be felt by the vulnerable economies of the 

                                                 
7
 Brian F. Havel and John Q. Mulligan, "The Triumph of Politics: Reflections on the Judgment of the Court of 

Justice of the European Union Validating the Inclusion of Non-EU Airlines in the Emissions Trading Scheme," 

Air & Space Law 37, no. 1 (2012) at 5.  
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island states of the Caribbean. The small island states of the Caribbean are responsible for 

less than 1% of global carbon emissions and have practically no control over global carbon 

emissions or climate change mitigation. However, these islands are the most vulnerable to 

and the most impacted by global climate change. Phenomena such as a rise in sea level, 

increased temperatures, changes in rainfall patterns, increased intensity of storm activity, and 

their respective consequences, are some of the long terms effects of global climate change the 

Caribbean island states are expected to be dealing with in the upcoming years.
8
 In addition to 

the long term effects of climate change, the measures implemented by other countries in 

order to mitigate climate change have another set of impacts on the Caribbean island states. 

The EU ETS, as the EU’s mechanism to emissions reduction in the execution of their 

UNFCCC’s obligations, is one of these climate change mitigation schemes with an 

anticipated short term impact on Caribbean island states. 

The vulnerability of small island states to both the long term effects of global climate 

change and the short term impacts of climate change mitigation have been explicitly 

recognized and safeguarded by the UNFCCC. The impact of the implementation of climate 

change measures on small island states must be considered during the implementation of 

UNFCCC commitments by all Parties. Most importantly, the UNFCCC and Kyoto Protocol 

both include the principle of ‘common but differentiated responsibilities and respective 

capabilities’ to balance out historical and current emission responsibilities with a developed 

or developing country’s capabilities. However, none of these protective measures have found 

their way into the EU ETS, to the detriment of the Caribbean island states. 

 

                                                 
8
 Lisa Benjamin, "Climate change and Caribbean Small Island States: The State of Play," The International 

Journal of Bahamian Studies 16 (2010). 
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Most of the Caribbean island states depend to a certain degree on tourism, as tourism 

represents over 12% of GDP in the region.
9
 The tourism industry in the Caribbean is 

subsequently dependent on aviation or cruise ship traffic, with the EU market comprising on 

average 20% of tourist arrivals, ranging from 43% for Curacao to 2% for Puerto Rico. 

Caribbean island states have therefore become increasingly concerned with the impact that 

the inclusion of aviation into the EU ETS may have on the global airline industry, and 

consequently on their tourism sector and small island state economies.  

This thesis seeks to analyze the legal and economic impact of the EU ETS on 

Caribbean island states, and to provide solutions to the issues arising from this development 

in climate change mitigation. In doing so, I have taken a predominantly doctrinal approach to 

the subject, with inter-disciplinary, comparative and historical aspects.  

Chapter 2 provides a brief overview of the history of the EU ETS as the EU’s 

mechanism for greenhouse gas emission mitigation in the execution of the EU’s UNFCCC 

and Kyoto Protocol climate change commitments, and the recent inclusion of aviation into 

the scheme. Chapter 3 analyzes the impact of the EU ETS on certain players of the global 

aviation industry, as well as the legal and economic impact on airlines worldwide. Chapter 4 

accounts the progression of global opposition against the EU ETS and the EU’s decision to 

postpone the compliance obligations and submission of allowances for international aviation 

until April 2014. Chapter 5 determines the deficiencies in the EU ETS relevant to developing 

states as compared to the UNFCCC and Kyoto Protocol and proposes revisions in order for 

the EU ETS to be in compliance with the principles of the UNFCCC and Kyoto Protocol. 

Chapter 6 provides a general introduction to the Caribbean, establishes the different legal 

                                                 
9
 Laurel Pentelow and Daniel J. Scott, "Aviation’s inclusion in international climate policy regimes: 

Implications for the Caribbean tourism industry," Journal of Air Transport Management 17, no. 3 (2011). 
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positions of Caribbean island states in relation to the UNFCCC and Kyoto Protocol, analyzes 

the legal and economic impact of the EU ETS on Caribbean island states and provides 

solutions for Caribbean island states to the issues arising from the inclusion of aviation into 

the EU ETS. Finally, chapter 7 concludes that the current EU ETS regime will not have a 

significant detrimental impact on the Caribbean economy, but in order for the Caribbean 

island states to become less dependent of third party climate change mitigation measures, all 

Caribbean island states should become party to the UNFCCC and Kyoto Protocol, and create 

a regional Caribbean ETS. 
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Chapter 2 – The history of the European Union Emissions Trading Scheme 

On January 1
st
, 2005, the world’s largest emission trading system for the trading of 

greenhouse gas emissions came into operation in the European Union: the European Union 

Emissions Trading Scheme (hereinafter the “EU ETS”).
10

 The purpose of the EU ETS is to 

reduce greenhouse gas emissions in order to attain its emission targets as per the UNFCCC 

and Kyoto Protocol and to mitigate future climate change.
11

 To reach these goals, the EU 

ETS would start out by covering the greenhouse gas emissions from energy intensive 

industries within the EU territory.
12

 In December 2006, the European Commission released a 

Proposal to include greenhouse gases emitted from both the domestic as well as the 

international aviation industry into the EU ETS.
13

 As per January 2012, all carbon emissions 

emitted during flights entering into or departing from an airport within the territory of an EU 

Member State are subject to the EU ETS. 

The UNFCCC framework and the Kyoto Protocol have both been conducive, if not 

essential, to the development and implementation of the EU ETS. It is therefore imperative to 

explore the development of these two treaties before looking further into the progression of 

the EU ETS and the controversy surrounding the inclusion of aviation into its scheme. 

                                                 
10

 European Commission, "Emissions Trading System (EU ETS)," online:  

http://ec.europa.eu/clima/policies/ets/index_en.htm. 
11

 See European Parliament and the Council of the European Union, supra note 2.  
12

 See Anger and Kohler, supra note 5.  
13

 European Commission, "Proposal for a Directive of the European Parliament and of the Council amending 

Directive 2003/87/EC so as to include aviation activities in the scheme for greenhouse gas emission 

allowance trading within the Community," ed. Environment (2006). 
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1. The United Nations Framework Convention on Climate Change 

The UNFCCC
14

 (United Nations Framework Convention on Climate Change) was 

negotiated at the United Nations Conference on Environment and Development in Rio de 

Janeiro during the “Earth Summit” in June 1992. The Convention entered into force on 

March 21, 1994 and has currently been ratified by 195 Parties (194 States and 1 regional 

economic integration organization).
15

 

The purpose of this Convention is set out in article 2: “to achieve stabilization of 

greenhouse gas concentrations in the atmosphere at a level that would prevent dangerous 

anthropogenic interference with the climate system”.
16

 The Convention sets out how to tackle 

global warming and creates the framework within which the Kyoto Protocol would later be 

developed.
17

 However, the Convention is primarily a framework convention as it only 

addresses the problem of global warming and greenhouse gases and establishes 

‘commitments’ in order to protect the climate system. It does not set out any binding limits or 

specific targets to greenhouse gas levels or emissions.  

Because of the imbalance in contribution to the current state of greenhouse gas levels 

between developed and developing countries, the concept of ‘common but differentiated 

responsibilities and respective capabilities’ is introduced in the Convention.
18

 The preamble 

of the Convention notes that the “largest share of historical and current global emissions of 

                                                 
14

 United Nations, "United Nations Framework Convention on Climate Change," (1992). [UNFCCC] 
15

 United Nations, "Status of Ratification of the UNFCCC," online: (2012)  

http://unfccc.int/essential_background/convention/status_of_ratification/items/2631.php. [Status of 

Ratification of the UNFCCC] 
16

 See UNFCCC, supra note 14.  
17

 SFW, "The Kyoto Protocol and the EU Emissions Trading Scheme," online: (2012)  

http://www.sfwltd.co.uk/WhatWeDo/ClimateSoftware/Pages/Kyoto_and_EUETS.aspx. 
18

 The concept of “common but differentiated responsibilities and respective capabilities” shall be further 

discussed in Chapter 5.1, ‘The UNFCCC’ on page 61. 
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greenhouse gases has originated in developed countries […]”.
19

 Within the Convention, the 

‘developed’ countries, those that have most contributed to and most benefited from the build-

up of greenhouse gases in the atmosphere, carry the most ‘historical’ responsibility.
20

 In turn, 

the developed countries bear greater responsibilities, such as the protection from and 

assistance to ‘developing’ countries regarding “the adverse effects of climate change and the 

impact of the implementation of response measures”.
21

 

It should be noted that the UNFCCC is only a framework Convention. Therefore, it 

does not expressly state whether or not the emissions from the aviation industry are covered 

by the Convention, or how, as its purpose is to lay down the framework upon which climate 

change mitigation can be built. Within this framework, the Kyoto Protocol has been created 

to set out detailed provisions concerning the reduction of anthropogenic carbon dioxide 

equivalent emissions. 

 

2. The Kyoto Protocol and the Doha Amendment 

Within the framework set by the UNFCCC, the Kyoto Protocol to the Convention 

was created in December 1997. After the ratification of the Protocol by 55 States that 

together accounted for at least 55% of total carbon dioxide emissions for 1990 of the Parties 

included in Annex I to the UNFCCC Convention, the Kyoto Protocol entered into force on 

                                                 
19

 See UNFCCC, supra note 14. 
20

 Kelly McManus, "The principle of ‘common but differentiated responsibility’ and the UNFCCC," online: 

(2009) Climatico, http://www.climaticoanalysis.org/wp-content/uploads/2009/12/kmcmanus_common-

responsibilities.pdf. 
21

See UNFCCC, supra note 14 at art. 4 sub 4, sub 8 and sub 10.  
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February 16, 2005. At present, there are 192 Parties (191 States and 1 regional economic 

integration organization) to the Protocol.
22

  

For the further progression of this thesis, it is important to note that several countries 

were expressly excluded from the application of the Protocol during the process of 

declaration and ratification, namely the Faroe Islands, the islands of the former Netherlands 

Antilles, Aruba, Tokelau and the Territories of the French Republic to which the Treaty 

establishing the European Community is not applicable.
23

 

 

The purpose of the Kyoto Protocol is the same as the UNFCCC framework 

convention. However, the Protocol sets out specific obligations regarding the levels of 

reduction of greenhouse gas emissions to its Parties
24

 and binding targets for the reduction of 

anthropogenic carbon dioxide equivalent emissions, not controlled by the Montreal Protocol, 

during the first quantified emission limitation and reduction commitment period from 2008 to 

2012.
2526

  

This commitment period has since been extended by the Doha Amendment, as 

adopted during the eighth session of the Conference of the Parties in Doha, Qatar, in 

December 2012. The Amendment is still subject to acceptance by the Member States of the 

                                                 
22

 UNFCCC, "Status of Ratification of the Kyoto Protocol," online: (2012)  

http://unfccc.int/kyoto_protocol/status_of_ratification/items/2613.php. [Status of Ratification of the Kyoto 

Protocol] 
23

 Ibid. 
24

 The six greenhouse gases covered by the Kyoto protocol are carbon dioxide (CO2), methane (CH4), nitrous 

oxide (N2O), hydro fluorocarbons (HFCs), per fluorocarbons (PFCs) and sulphur hexafluoride (SF6). 
25

 United Nations, "Kyoto Protocol to the United Nations Framework Convention on Climate Change," 

(UNTS1997) at art. 3 sub 7. [Kyoto Protocol] 
26

 A second commitment period has been negotiated during the UN climate conference in Durban in December 

2011. The new international climate treaty has been dubbed “the Durban Platform” and should be formalized 

by 2015. Holman Fenwick Willan, "The UNFCCC’s Durban platform explained," online: (2012)  

http://www.hfw.com/publications/client-briefings/the-unfcccs-durban-platform-explained. UNFCCC, 

"Establishment of an Ad Hoc Working Group on the Durban Platform for Enhanced Action (Advance 

unedited version)," online: (2011)  

http://unfccc.int/files/meetings/durban_nov_2011/decisions/application/pdf/cop17_durbanplatform.pdf. 
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Kyoto Protocol. This amendment establishes, among other things, the second commitment 

period to the Kyoto Protocol from January 1, 2013 through 2020, sets out the greenhouse gas 

emission reduction pledges of the Parties by 2020.
 27

 In Annex A of the Kyoto Protocol, the 

six greenhouse gases and the sectors and source categories as covered by the Protocol are 

outlined. Once accepted, the Doha Amendment shall amend the list of greenhouse gases 

covered by the Kyoto Protocol with the addition of nitrogen trifluoride (NF3). The Kyoto 

Protocol also promotes the formulation and implementation of national and regional 

programs containing measures to mitigate climate change and measures to facilitate adequate 

adaptation to climate change.
28

 

 

Important to the aviation sector is the distinction between emissions from domestic 

aviation and international aviation. Emissions from domestic aviation are included in the 

individual targets for national emissions, as covered by the “Transport” section under “Fuel 

Combustion” in Annex A. These emissions are to be included in the national inventory of 

each Party. However, limitation or reduction regarding the emissions from (international) 

aviation bunker fuel, as covered in article 2 sub 2 of the Protocol, is to be pursued by 

working through ICAO.
29

 This article suggests a ‘preference’ for finding a multilateral 

solution through ICAO, but it does not require that emissions reduction be achieved solely 

through ICAO
30

, as endorsed by the Court of Justice of the European Union.
31

 

                                                 
27

 United Nations, "Doha amendment to the Kyoto Protocol," UNTS  (2012) at para. C, amendment to art. 

3(1bis), para. A, amendment to Annex B of the Kyoto Protocol and para. B, amendment to Annex A of the 

Kyoto Protocol. 
28

 See Kyoto Protocol, supra note 25 at art. 10 sub b.  
29

Ibid, article 2 sub 2, “The Parties included in Annex I shall pursue limitation or reduction of emissions of 

greenhouse gases not controlled by the Montreal Protocol from aviation and marine bunker fuels, working 

through the International Civil Aviation Organization and the International Maritime Organization, 

respectively.” 
30

 Court of Justice of the European Union, "ATAA v U.K. (Opinion of the Advocat General)," in European 
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3. ICAO and its progress on climate change issues 

The International Civil Aviation Organization (ICAO) is a specialized agency of the 

United Nations established in 1944 by the Chicago Convention in order to promote the safe 

and orderly development of international civil aviation throughout the world. ICAO’s climate 

change issues and environmental activities are primarily undertaken through the Committee 

on Aviation Environmental Protection (CAEP). The CAEP assist the Council in formulating 

new policies and adopting new standards on aircraft noise and aircraft emissions.
32

 

From the creation of the Kyoto Protocol in 1997 and its subsequent entry into force in 

2005, the Protocol has appointed ICAO as the ‘preferred’ venue through which the Parties 

should pursue the limitation or reduction of international aviation emissions. By that time, 

ICAO had already started investigating the climate change impact of aviation with the special 

report “Aviation and the Global Atmosphere”, produced by the IPCC in 1999.
33

  

 

The road to an open emissions trading system has not been smooth. During the 2001 

ICAO Assembly, ICAO endorsed the development of an open emissions trading system.
34

 

However, in the 2004 ICAO Assembly, ICAO decided to no longer pursue the development 

of a global aviation-specific emission trading system but instead to endorse the further 

development of an open emissions trading system for international aviation. Additionally, the 
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31
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33
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Assembly requested the Council to provide guidance consistent with the UNFCCC process 

for use by States in the incorporation of international aviation emissions into their emissions 

trading systems. It also urged States not to implement any unilateral implementation of 

greenhouse gas emission charges prior to the 2007 Assembly.
35

 The 2007 Assembly 

Resolution repeated that States should refrain from implementing a unilateral emissions 

trading system and urged States not to implement an emissions trading system without the 

mutual agreement from the States whose aircraft operators were affected by it.
36

 The most 

recent Assembly Resolution in 2010 shows ICAO creating guiding principles for aviation 

market-based measures, requesting the Council for the development of a framework for 

market-based measures in international aviation and asks States to review existing market-

based measures are consistent with ICAO’s guiding principles.
 37

 However, these guiding 

principles do not entail binding measures.  

In conclusion, even though a number of initiatives have been launched by ICAO and 

the development of an open emissions trading system for international aviation, albeit slow, 

is progressing and in 2010 has reached the level of ‘guiding principles’, so far no binding 

measures for the limitation or reduction of emissions from international aviation have been 

agreed upon through ICAO.  

In the absence of consistent progress in the creation, or adoption, of an open 

emissions trading system, and upon making a formal reservation to the ICAO Assembly 

                                                 
35
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resolution A35-5, the EU decided to include international aviation into their UNFCCC, 

Kyoto and ICAO compatible emissions trading scheme. 

 

4. The EU Directive 2003/87/EC 

Established by the EU Directive 2003/87/EC of October 13, 2003
38

, the European 

Union carbon emission trading scheme was the EU’s means of jointly meeting its greenhouse 

gas emissions reduction obligations under the Kyoto Protocol “with the least possible 

diminution of economic development and employment”.
39

 The European Commission 

preferred this market-based instrument at Community level over taxes or charges.
40

 The EU 

ETS is applicable to all EU member states, as well as Iceland, Liechtenstein and Norway. 

In an emissions trading scheme such as the EU ETS, the total amount of greenhouse 

gas emissions allowed within a certain territory is limited, or capped, in order to maintain 

greenhouse gas emissions within a certain period of time at a certain level. Tradeable 

permits, or allowances, represent the right to emit a certain amount of greenhouse gasses and 

are allocated by the appropriate authority to polluters based on, for example, their historical 

emissions. The ownership of such a permit allows the owner to emit the corresponding 

amount of greenhouse gases. In the event the owner emits less than his allocated permits 

allow, he may sell the remaining permits to other polluters (within the same trading scheme) 

who need more permits to cover their emitted greenhouse gases, creating a positive incentive 

to emit less. Adequate penalties are imposed on polluters who cannot surrender enough 

permits to cover their emitted greenhouse gases after the time period has ended. 

                                                 
38
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40

 See European Commission, supra note 13. 



21 

 

In order to reduce the level of greenhouse gas emissions within a territory, the 

allocated permits will be limited. This limitation creates a shortage of permits, driving up its 

price, determined through the mechanisms of supply and demand in a competitive market. 

Polluters without enough permits will have to find a way to reduce their emissions, or buy 

permits from other polluters. At the same time, polluters are encouraged to find ways to 

reduce their greenhouse gas emissions so they can sell their excess permits. 

The EC Directive notes that the EU ETS is “compatible with the UNFCCC and the 

Kyoto Protocol” and “should be reviewed in the light of developments in that context”.
41

 

Likewise, the holding, transfer and cancellation of allowances are done in such a manner as 

to “ensure that there are no transfers incompatible with obligations resulting from the Kyoto 

Protocol”.
42

 

However, the manner of legal implementation of the EU ETS in EU law makes the 

scheme independent of the Kyoto Protocol. The initial three-year trial period from 2005 to 

2007 was not required by the Protocol, and even though the Kyoto Protocol only provided for 

a first quantified emission limitation and reduction commitment period from 2008 to 2012
43

, 

the EU ETS will not be limited by this period and will continue after 2012. 44 However, 

matters such as the transfer of allowances to another EU Member State would still involve 

the corresponding adjustments of assigned amount units as under the Kyoto Protocol.
45

 

The 2003 Directive covers all six greenhouse gases also covered by the Kyoto 

Protocol, their emissions to be calculated as the equivalent of one metric tonne carbon 
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dioxide, requiring emitters to surrender one allowance per metric ton of carbon emitted. The 

2003 Directive limits the scheme to specific types of ground installations within the EU 

territory as provided in Annex I. Installations used for research, development and testing of 

new products and processes are not covered. Small emitters are excluded from the scheme. 

 

5. The EU Directive 2008/101/EC 

The global aviation industry has been forecast to keep growing, and with it, its carbon 

emissions. Aviation accounts for a modest 2 – 3% of total global CO2 emissions, of which 

international flights are responsible for 62% of these emissions. ICAO expects that passenger 

traffic is to grow at an average of 4.8% per year through the year 2036.
46 

 

According to the European Commission, the growth of the aviation industry and its 

emissions would threaten to cancel out the efforts done to mitigate the climate change by the 

reduction of carbon emissions in other industries within the EU ETS. Therefore, after the 

introduction and establishment of the EU ETS on greenhouse gases emitted by specific types 

of ground installations within the EU territory, the Commission announced that it intended to 

include the aviation industry in the scheme. In December 2006, the official Proposal was 

released by the EC.
47

  

The EU Directive 2008/101/EC
48

 amends the EU Directive 2003 to the extent that 

emissions produced by both domestic and international aviation from flights entering into or 

departing from an airport within the territory of an EU Member State to which the Kyoto 
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Protocol applies, are covered by the scheme. Article 2 sub 2 of the Kyoto Protocol states that 

the limitations and reductions of emissions from international aviation are to be pursued 

through ICAO. However, the EU noted that ICAO’s Resolution 35-4 endorsed open 

emissions trading and the incorporation of such emission trading schemes for international 

aviation by States and has included international aviation into the EU ETS accordingly.
49

 

Even so, because international aviation emission reductions are not provided for by the 

Kyoto Protocol, and therefore not covered by the Kyoto targets or allowances, the aviation 

industry is able to buy allowances from other sectors, but they may only sell their EU ETS 

allowances amongst themselves.
5051

  

The inclusion of aviation is on a non-discriminatory basis: the total amount of 

emissions from the entire flight, be it domestic or international, from every airline, be it EU 

or non-EU based, entering into or departing from an airport within the territory of an EU 

Member State
52

 are covered by the EU ETS. Commercial airlines with less than 243 flights 

per “three consecutive four-month periods”,
53

 or with a total annual emissions lower than 

10.000 tonnes per year,
54

 are excluded from the scheme by the de minimis rule. Aircraft with 

a certified take-off mass of less than 5700 kg and flights relating to search and rescue, 

firefighting flights, humanitarian flights and emergency medical service flights are excluded 

as well.
55
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The Directive appoints a single Member State to each domestic and international 

aircraft operator who will be responsible for regulating the emission allocations for and 

compliance with the requirements of the Directive by that aircraft operators, based on 

whether an operating license to that aircraft operator was issued by that Member State, or if 

most of the emissions in a base year of that aircraft operator are attributable to that Member 

State.
56

 

Allowances are calculated based on historical emissions of the airline, namely the 

mean average of estimated annual emissions for the years 2004, 2005 and 2006 of all flights 

that would be covered by the EU ETS to and from European airports.
57

 To that purpose, all 

aircraft operators falling under the scope of the EU ETS must monitor and report their 

greenhouse gas emissions starting 2010. They must have submitted their monitoring plans to 

their responsible Member State by August 31, 2009, monitor their tonne-kilometers in 2010 

and annually monitor their emissions from 2010 onwards.
58

 

In the 2012 trading period (from 1 January 2012 to 31 December 2012), the aviation 

emissions are set at a 97% cap of the historical emissions, to be allocated to aircraft 

operators. In this trading period, 15% of these allocated allowances shall be auctioned, and 

85% will be allocated for free. In the subsequent trading period, from 1 January 2013 to 31 

December 2020 (Phase III of the EU ETS as a whole), 95% of historical emissions shall be 

allocated to aircraft operators.
59

 15% of the allowances will be auctioned, 3% will be set 

aside in a special reserve and 83% will be allocated for free.
60
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A special reserve is created for new entrants and fast growers
61

 within the aviation 

industry so as not to withstand or impede their entry and growth. In the 2013-2020 trading 

period, 3% of all allowances to be allocated shall be set aside in this special reserve.
62

  

At the end of each trading period, one allowance per metric ton of carbon emitted 

during that trading period are to be surrendered by the aircraft operator to the responsible 

Member State. Penalties of €100 per tonne of CO2 emitted shall be imposed on non-

compliant aircraft operators.
63

 

The aviation industry was set to surrender their allowances equivalent to their total 

annual emissions for the 2012 trading period by April 30, 2013
64

, but on November 12, 2012, 

the EU announced a “stop the clock” for the international flights within the scheme.
65

 

  

                                                 
61
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Chapter 3 – The global impact of the EU ETS 

As the governments protest the inclusion of aviation into the EU ETS from a political 

point of view due to its unilateral and extraterritorial imposition, the airlines add their voices 

to the opposition as well. However, after the initial shock and subsequent threats of 

retaliation, the inclusion of aviation into the EU ETS is still standing, if momentarily 

suspended by the EU’s own decision to “stop the clock”. Unless ICAO creates a (to the EU 

satisfactory) global solution to the reduction of aviation’s carbon emission in its 38
th

 General 

Assembly, the EU ETS shall come into effect from 2013 onward.
66

 In order to prepare 

themselves for, or against, the EU ETS, countries and airlines alike have analyzed the effects 

and impacts the ETS is predicted to have on their States, economies and industries.  

 

1. The impact on the global aviation industry 

Even though airlines are the only sector of the aviation industry directly included in 

the EU ETS, other players in the industry are also affected by the scheme. 

 

a. Aircraft manufacturers 

Discriminatory treatment of European aircraft manufacturers was initiated in 

retaliation to the inclusion of aviation into the EU ETS, when the Chinese government 

suspended an aircraft deal worth up to $14 billion from European aircraft manufacturer 

Airbus, which would force Airbus to put off part of a production increase that would create 

                                                 
66
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1.000 jobs.
67

 Despite the governmental freeze, the largest carrier in Asia by fleet, China 

Southern Airline, has signed an acquisition agreement with Airbus for 10 A330-300 aircraft 

in December 2012, after China Eastern Airlines ordered 60 A320 aircraft in November 

2012.
68

 

 

b. Airports 

Depending on the measures airlines will take to avoid EU ETS charges, EU airports 

may also feel the impact of the EU ETS. Airlines with hubs or stop-overs at EU airports will 

be most affected by the scheme and may pressure airports to improve their operational 

procedures and ground infrastructure in order to save fuel and reduce emissions.
69

 

 

c. Air navigational services 

Another fuel, and therefore emissions, saving measure is the improvement of air 

navigational services, such as the defragmentation of airspace and the implementation of new 

technology. The Single European Sky (SES) initiative, a project launched in 1999 by the 

European Commission in order to harmonize the European airspace and reform the air traffic 

management by moving away from 38 national boundaries and 63 air traffic control centers 

to the use of functional airspace blocks according to traffic flow,
 70

 is claimed to be able to 
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save the airline industry 50.000 metric tons of CO2 and 10 million liters of fuel annually
71

. 

However, despite this tempting prospect, the initiative has “barely made it off the drawing 

board in over 20 years”
72

. Comparable air navigational service initiatives are on their way in 

the US (NextGen) and Asia (the Seamless Asian Sky). 

 

d. Fuel suppliers 

In an effort to further reduce aviation emissions, airlines are looking into the 

commercial use of alternative fuels such as biofuel. Because biofuel is not yet commercially 

viable, the use of commercial biofuel currently appears only sporadically, such as the use of 

biojet fuel for selected flights to the United Nations Conference on Sustainable Development, 

Rio+20, in Sao Paolo as supplied by SkyNRG, a global market maker in sustainable jet 

fuel.
73

 Commercial flights on bio fuel, such as a 25 week pilot program by KLM from New 

York to Amsterdam on a biofuel blend, have also been performed, but this is not yet the 

norm.
74

 By 2020, IATA believes to achieve a 3 to 6% share of sustainable second generation 

biojet fuel.
75
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2. The legal impact  

Upon the inclusion of aviation into the EU ETS, all flights departing from or arriving 

at an EU airport would be covered by the scheme. This inclusion requires all aircraft 

operators to monitor their yearly emissions, have their annual emissions data independently 

accredited and verified, submit this report to their administering Member State and surrender 

the equivalent number of allowances for their annual emissions. A monitoring plan has to be 

submitted in advance of the monitoring period, outlining the process, responsibilities and 

data flows for collating data.
76

 Aircraft operators need also apply for free allowances, 

calculated by their 2010 passenger and freight activity. 

Though all aircraft operators are legally required to perform the same basic 

monitoring and reporting, some carriers are in a different legal position. 

 

a. De minimis rule airlines 

The EU ETS has excluded three types of ‘small emitters’ from the scope of the 

scheme by the de minimis rule. (1) Flights performed by aircraft with a certified maximum 

take-off mass of less than 5.700 kg, (2) a commercial operator with fewer than 243 flights per 

period for three consecutive four-month periods, or (3) flights with total annual emissions 

lower than 10.000 tonnes per year, are not considered ‘aviation activities’ as per Annex I of 

Directive 2008. These small emitters can use simplified procedures developed by 

Eurocontrol to monitor their CO2 emissions. 
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b. New entrants  

Aircraft operators are considered ‘new entrants’ if they start to perform aviation 

activities as laid down in Annex I of Directive 2008 (flights departing from or arriving to an 

EU airport) after 2010.  However, due to a lack of historical emission data, free allowance 

allocation to new entrants is different from existing aircraft operators in the EU market. In 

order to avoid competitive distortion, 3% of the total quantity of allowances is set aside in a 

special reserve to ensure market access to new entrants.
77

 An eligible new entrant can apply 

for these free allowances by making an application to the competent authority of its 

administering Member State.  

 

c. Fast growing aircraft operators 

The same special reserve as for the new entrants is also available for aircraft operators 

that increased their operations by in excess of 18% of their tonne-kilometer data from 2010 

to 2014.
78

 

 

d. EU airlines 

The EU ETS has been in force for intra-EU flights since 2011. The EU’s decision to 

“stop the clock”
79

 applies only to extra-EU flights. The scheme is therefore still in force for 

intra-EU flights, whether they are operated by EU or non-EU carriers
80

, as emissions from 

domestic aviation are included in the individual targets for national emissions as per the 
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Kyoto Protocol. This implies that EU airlines will be at a competitive disadvantage to their 

non-EU competitors, as they already have to bear the financial costs of their emissions where 

their non-EU competitors do not.
81

 Additionally, costs increases due to the EU ETS affect 

non-EU airlines only on selected routes, whereas the EU carriers will see the scheme 

imposed on almost their entire network. Therefore, EU carriers may see a decrease in 

demand of 3%. However, this needs to be seen against the backdrop of a 5% increase per 

annum, resulting in a net growth.
82

 

 

e. US airlines 

All international flights to and from the EU by US airlines are deferred from inclusion 

into the EU ETS by the EU’s decision to “stop the clock”. Meanwhile, the US has enacted 

US Bill S.1956, which authorizes the Secretary of Transportation to prohibit any US airlines 

from participating in the EU ETS
83

, to reassess these prohibitions in case of an amendment of 

the EU ETS and to hold US aircraft operators harmless in case they incur costs in their 

participation of the EU ETS.
 84

 

The deferral of the EU ETS should have no influence on the US Bill S.1956 as there 

have been no amendments as to the contents of the EU Directive 2008. It therefore seems 

unlikely that the US Secretary of Transportation would reassess the Bill. However, with or 

without reassessment, it remains to be seen if the Secretary will reimburse the US air carriers 

for the costs already incurred with their compliance to the EU ETS before this deferral. 
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Depending on the outcome of ICAO’s 38
th

 Assembly, the EU ETS may or may not 

re-include aviation into the EU ETS. In case the EU does re-include aviation into the EU 

ETS, and the US Secretary of Transportation has not reassessed the Bill or lifted the 

prohibition, US airlines will breach either US law, or EU law. Until after this Assembly 

meeting, the future for US airlines shall be uncertain.  

 

f. Developing country airlines 

The legal effect of the EU ETS on developing country airlines is being diminished by 

the European Council’s argument that, from the 98 ICAO States that have no commercial 

carriers covered by the EU ETS, “75 States have no commercial operator with flights to the 

EU; and 23 States have commercial aircraft operators which fall under the de minimis 

provisions in the EU ETS and are thus exempt from EU ETS”.
85

 Nonetheless, 18 ‘low-

capability’ countries have carriers included in the EU ETS
86

 and are therefore affected by it.  

 

g. Other airlines 

Chinese aircraft operators are in a comparable situation as the US, as China has also 

banned its airlines from participating in the EU ETS without prior governmental approval.
87

 

The Indian government, in turn, has asked its airlines to refrain from submitting carbon 

emissions data to the EU.
88
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In the exact opposite position are airlines, such as Australian airline Qantas, covered 

by multiple overlapping carbon emissions scheme, faced with further cost, complexity and 

possible market distortion.
89

 

 

h. States 

For all that the European Commission argues that the EU ETS is only applicable to 

businesses within the EU
90

, the EU ETS also includes provisions relevant for States, since, in 

the event a State has adopted a climate change mitigation measure ‘equivalent to’ that of the 

EU ETS, flights departing from that State could be exempted from the scheme.
91

 This would 

also result in an economic impact, especially on the developing states. 

 

3. The economic impact on airlines 

Fuel represents one of the highest fixed costs of an airline’s operation. It is 

accordingly in the airline’s best interest to use the most fuel efficient aircraft and flight paths 

possible, combined with the use of alternative fuel sources if available and commercially 

viable. Airlines have therefore, indirectly, always invested great resources into carbon 

emissions reduction through, among other things, fleet renewal, improved operational 

practices and more efficient air traffic management. Along these same lines, IATA
92

 laid 

down a landmark decision in 2009 named “A Vision for the Future” addressing climate 
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change and aiming to achieve carbon neutral growth from 2020 and to halve carbon 

emissions by 2050 (compared to 2005 levels) by means of a four pillar strategy.
93

 

The airline business is subject to thin profit margins, high fixed costs, large capital 

expenditures and tough competition.
94

 As a result, the additional weight of the EU ETS, on 

top of other ‘green taxes’ such as the UK APD and the German “ecological air travel levy”, 

is anticipated to impact the industry in more ways than one. 

In the assessment of the economic impact of the inclusion of aviation in the EU ETS, 

there has been no single answer or forecast. The anticipated impact for airlines ranges from 

catastrophic to insignificant, harmless, or even profitable. Billions of dollars may be lost, or 

millions may be gained. Essentially, it is unclear what the EU ETS will bring to the airline 

industry. Because of the range of method and the difference in assumption parameters used 

in the economic impact assessments, I shall summarize the most frequent forecasts and 

conclusions. 

 

a. Increase in air fares and decrease in demand 

Apart from the increase in legal requirements necessary for compliance with the EU 

ETS, the scheme will bring with it a category of new costs for airlines relating to the extra 

administration, monitoring, reporting and verification of carbon emissions, and allocation of 

allowances required to be in compliance with the scheme, increasing its overall cost of doing 

business. From an emissions reduction point of view, an increase in air fares could 

theoretically dampen passenger demand, which could reduce the amount of emissions if 
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demand has reduced in large enough amounts to reduce the number of flights.
95

 However, the 

impact of the EU ETS related increase of ticket prices on passenger demand is considered 

limited in comparison with the effect of the early 2008 fuel spike during which most airlines 

managed to raise additional fuel taxes on ticket prices without any significant change on 

demand at the time.
96

 

It is widely assumed that, based on previous experience regarding the industry’s 

reaction to fuel price spikes, the airlines will pass on the extra costs of the EU ETS in varying 

degrees to their passengers, causing an increase in air fares. However, there is no consensus 

over the pass-through rate that the airlines will be adhering to, as this can differ for each 

individual airline on each route, based on price elasticity of demand, competition
97

, the 

operators’ business model, his exposure to competition and his position in the market
98

. 

Unless a certain percentage of costs are passed through, an airline’s pass-through 

behavior can also be categorized in three scenarios: “Full”, “Expense” and “Absorb”.
99

 The 

Full (100%) cost pass-through of EU ETS costs entails that both the actual expenses of the 

acquisition of carbon emission allowances and the opportunity costs of the free allowances 

are passed through to the passengers. In the event of an Expense cost pass-through, the 

airline only passes on the expenses from purchasing allowances, but not the opportunity costs 

for the free allowances. The Absorb (0%) scenario indicates that the airline absorbs all costs 

of allowances and does not pass on any costs to its passengers. 
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The ability of an airline to pass-through the EU ETS costs can mean the difference 

between the EU ETS costing the industry €1.125 billion
100

 in 2012-2013
101

 (in an Absorb 

situation), or airlines profiting €20 billion (in a Full situation)
102

 in the period 2012 to 2020. 

The pass-through rate therefore marks the difference between the EU ETS being 

economically profitable for airlines, ‘revenue neutral’ or suffering losses. 

 

Cost of carbon to airlines at different pass-through rates, 2012-20 (€bn)
 103

 

 

Figure 1 

Based on Figure 1 (above), Bloomberg concludes that the airlines would have to pass 

on 30-40% of the EU ETS costs to their passengers in order for the scheme to be ‘revenue 

neutral’ in the period of 2013 to 2020.
 
Additionally, it states that the two factors preventing a 
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Full cost pass-through to passengers are (i) the competition on certain international routes 

from non-EU ETS regulated carriers, and (ii) decrease in demand from higher prices.
104

 The 

ICTSD remarks that price elasticity of demand, dependent on factors such as location and 

alternative modes of transportation, shall define on which routes the airlines can pass through 

their costs without decreasing demand.
105

 A study done by the MIT notes that market 

distortion due to imperfect competition, sunk and adjustment costs could be reasons why 

airlines will not choose to fully pass-through all costs.
 106

 However, according to Albers et 

al.
107

, the EU ETS does not seem to threaten the highly competitive nature of the aviation 

industry as much as feared as the magnitude of the additional costs induced by the scheme 

should be seen in relation to other cost factors and their changes in recent times, such as the 

world oil price increases in recent years
108

. 

In conclusion, most impact assessment reports agree that the inclusion of aviation into 

the EU ETS is not anticipated to have a significant impact on tickets prices and consequently 

on passenger demand, goods demand
109

, aggregate traffic
110

 or, indirectly, CO2 emissions
111

, 

as compared to such other costs as fuel surcharges and air passenger duties. 

 

The increase on tickets for short-haul, medium-haul, long-haul, inter-EU and 

transatlantic flights depends greatly on the pass-through rate of the airline. However, 

predictions have been made as to what the potential increase would look like. Unfortunately, 

not many reports can be accurately compared to one another as they do not use the same 
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assumption parameters in their calculations. The following table should therefore be 

interpreted as a snapshot of the range of impacts the EU ETS may have on ticket prices, and 

not as an accurate assessment comparison. 

 

€ Short-haul Medium-haul Long-haul Inter-EU Transatlantic 

Ares
112

    1.80 – 9.00   2.00 – 12.00 

IATA
113

    3.48 – 7.47 18.77 – 40.12 

Ernst & Young
114

 0.1 – 1.36 0.14 – 2.10 1.04 – 10.32   

SEC
115

 0.9 – 4.60 1.80 – 9.00 7.90 – 39.60   

IETA
116

 1.0 – 6.60 1.80 – 9.00 8.00 – 40.00   

Boon
117

 1.1 – 6.90 2.10 – 13.5 9.40 – 59.40   

      

Range 0.1 – 6.9 0.14 – 13.5 1.04 – 59.40 1.80 – 9.00 2.00 – 40.12 

Table 1 

This sheer range of ticket price increases demonstrates the uncertainty airlines are 

looking at in relation to the impact of the EU ETS. 

 

b. Short-term effect: Windfall gains from free allowances 

In the midst of all the losses, two recent studies report a silver lining to the inclusion 

of aviation into the EU ETS: windfall gains associated with the opportunity costs from free 

allowances. 

A 2011 study by the MIT
118

 on the impact of the EU ETS on US aviation shows that, 

in a Full pass-through scenario, US airlines could profit $2.6 billion between 2012 and 2020. 
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The study reasons that the EU ETS will bring with it an increase in ticket prices. This 

increase will cause demand to decrease in comparison with Business as Usual, but traffic will 

continue to grow by 31.8% in a Full scenario between 2012 and 2020 as compared to 34.5% 

in a Business as Usual scenario. The cut in demand will also decrease emissions, resulting in 

lowered costs from allowance acquisition. Operating revenues, a product of traffic and air 

fares, shall increase as the increases in ticket prices will ‘more than offset’ the reduced traffic 

because of demand inelasticity. Adding up decreased costs and increased traffic makes for an 

increase in revenue per RTK
119

. 

In December 2012, the CE Delft
120

 published an even rosier scenario after the EU’s 

decision to “stop the clock”. Besides the windfall profit made from passing on the 

opportunity costs of the free allowances to passengers (‘ETS Windfall’), airlines would 

experience an additional windfall profit after having raised their prices or added surcharges 

in anticipation of the application of the EU ETS. Because of the decrease in costs related to 

purchasing allowances for the EU ETS because of the ‘Clock Stopping’ initiative, another 

Windfall profit is made (‘Stopping the Clock Windfall’). The Windfall profits are calculated 

for all non-intra EU flights to and from an EU airport by all airlines in 2012, with the lower 

value corresponding to a 50% pass-through scenario, and the upper value to a Full cost pass-

through scenario. According to the study, the ETS Windfall profit alone would amount to 

€436-€872 million. Add to that the additional €243-€486 million profit from the Stopping the 

Clock Windfall to create a total of €679-€1.358 million in estimated Windfall profits in 2012. 

                                                 
119
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The largest share of this profit is expected to go to the EU airlines (55%) due to their market 

share, followed by the US airlines (13%). 

 

c. Carbon leakage through the use of non-EU stops 

In order to prevent EU ETS charges, air carriers could choose to avoid the EU as hubs 

or stop-overs by reconfiguration their routes, relocating their hubs or choosing to add 

artificial stopovers at airports near the rim of the EU airspace. However, these scenarios are 

considered unrealistic for a couple of reasons. 

First of all, the increase of ticket prices is not significant enough to warrant the great 

expenses, considerable effort and regulatory issues required to establish a new hub outside of 

the EU airspace. Hubs are a location-specific and costly investment upon which the hub-and-

spoke system and city-pair routes of an airline are based.
121

 Relocating a hub would mean 

restructuring the entire route map of an airline and potentially with it, its business model.  

Secondly, flight deviation by including an artificial stop-over outside of the EU 

airspace may cost more than it gains. There are only a few major airports just outside of the 

EU airspace, such as Istanbul or Abu Dhabi.
122

 Adding an artificial stop-over to a flight will 

create additional airport burdens for the flight, and prolong travel times. As a result, the 

additional stop-over will cause that particular flight to lose its appeal. Therefore, unless a 

stop-over were to generate additional revenue by local point-to-point travel, this strategy is 

unlikely to be pursued.
123

 

Instead, it could be easier for non-EU carriers to use their newest and cleanest aircraft 

when flying routes in and out of the EU in order to minimize their carbon emissions on 
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routes covered by the EU ETS. This would partially defeat the purpose of the EU ETS as the 

older, less fuel-effective aircraft will just be used on non-EU routes and therefore, the rate of 

carbon emitted would remain the same.
124

 

 

d. Air carriers drop routes 

In the worst case scenario, an air carrier could drop a route that no longer remains 

profitable because of the impact of ticket prices on passenger demand. In that case, this 

increase in costs and decrease in demand may cause economic and social consequences to 

regional connectivity and local employment.
125
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Chapter 4 – Global opposition against the EU ETS 

The EU’s announcement regarding the inclusion of aviation into the EU ETS 

provoked an international uproar. This outcry fanned out into a multitude of proclamations 

from every branch of, as well as related to, the aviation industry, ranging from mild concern 

to threats of boycotting and retaliation and from court cases to prohibitions of participation in 

the scheme. 

Both economic and political concerns were expressed regarding the risk of the ETS 

leading to a trade war with China as the Chinese government delayed the final signing on a 

deal for 10 A380 planes
126127

 and banned its airlines from participating in the emissions 

trading scheme without prior governmental approval.
128

 The China Air Transport Association 

also had ongoing discussions on whether to file a suit against the EU ETS.
129

 The likelihood 

of a trade war occurring increased when India formally joined China in boycotting the 

scheme despite being in the final stages of negotiations of a Free Trade Agreement with the 

EU.
 130

 

Arabian Gulf carriers such as Emirates Airline and Etihad Airways
131

 felt nothing 

short of penalized by the additional costs that would have to be made in order to comply with 
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the ETS as they had already invested millions in their young fleets for maximum fuel 

efficiency.
132

 However, Emirates has since complied with the EU ETS despite reservations 

over the scheme.
133

 

Europe’s own aviation sector has also dreaded the inclusion of aviation into the 

scheme. Airbus, British Airways, Virgin Galactic, Lufthansa, Air France, Air Berlin and 

Iberia led an opposition campaign in order to find a compromise solution in order to have 

“these punitive trade measures stopped before it is too late”
134

, as the ETS was argued to 

threaten 2,000 jobs.
135

 A Dutch report
136

 by the Kennisinstituut voor Mobiliteitsbeleid
137

 on 

the effects of the new carbon tax on the environment and the Dutch aviation industry 

concluded that the ETS would bring with it a distortion of competition, higher ticket prices 

and the possible loss of jobs with it for Amsterdam Schiphol and KLM.
 138

 

Lufthansa Cargo has claimed to have become victim to retaliatory actions of states, 

as the Russian opposition had delayed the approval of traffic rights in retaliation to the 

ETS.
139

 Likewise, the Association of European Airlines and Airbus noted that the US could 
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perform retaliatory measures that would most likely target European carriers and Airbus.
140

 

The US has even warned of possible retaliatory measures, without expressly disclosing 

them.
141

 Further concerns surfaced when a group of non-European countries gathered in 

Moscow to coordinate their opposition to the ETS, which included a list of suggested 

retaliatory measures.
142

 In response to the non-compliance and retaliation threats, the 

European Commission had pointed out that the ETS directive allows “the imposition [of] an 

operating ban on any airline which consistently breaks EU law”.
143

 

Other airlines are caught between a rock and a hard place as they have become 

subject to overlapping carbon emissions schemes. Qantas Airways, for example, is covered 

by three separate carbon emissions schemes, namely the EU, Australia and New Zealand, and 

has consequently had to invest in complex monitoring and compliance aspects of these 

schemes as opposed to actual emissions reductions.
144

 

International and regional aviation organizations IATA
145

 and ALTA
146

 both strongly 

opposed the inclusion of international aviation into the scheme, calling the scheme 

“discriminatory, flawed and, ultimately, illegal”
147

 and soliciting governments to reject the 
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scheme
148

, noting that the ETS has become a distraction from creating a global emissions 

trading scheme as countries had become more focused on fighting the ETS than emissions 

reductions.
149

 

The Association of Asia Pacific Airlines was deeply concerned about possible 

retaliatory measures and urged governments to work together within the auspices of ICAO 

whilst refraining from introducing duplicative carbon emissions measures.
150

 However, it is 

to be seen whether the overhanging presence of the EU ETS shall positively contribute to the 

speedy development of a global scheme under the ICAO auspices, or if the political pressure 

has “poisoned the atmosphere for compromise”
 151

. 

 

The international community not only opposed the inclusion of aviation into the EU 

ETS through threats of retaliation and other political statements, but legal action has since 

been taken against the EU ETS, or the participation of airlines in the scheme. 

An objection against the EU ETS was expressed when US airlines challenged the EU 

Directive in a court case against the United Kingdom upon its national implementation of the 

Directive’s measures. The airlines argued that the Directive was incompatible with 

international law, seeking annulment of the measures implementing this Directive in the 

United Kingdom. 

Meanwhile, the Indian Government and 25 other States have expressed their 

objections to the EU ETS to the ICAO Council in the shape of the Delhi Declaration. This 

                                                 
148

 See Aviation Week, supra note 140.  
149

 Air Transport News, "IATA disappointed with EU Court decision on ETS," online: (2011)  

http://www.airtransportnews.aero/article.pl?&id=33982. 
150

 Air Transport News, "AAPA Calls for Renewed Political Dialogue on EU ETS," online: (2011)  

http://www.airtransportnews.aero/article.pl?&id=34054. 
151

 See Aviation Week, supra note 141.  



46 

 

Declaration requested the international community through the ICAO Council to oppose the 

EU ETS as it would “curb the sustainable growth of international aviation”.
152

 

In the meantime, the US has signed into law a Bill prohibiting US airlines from 

participating in the EU ETS.
153

 Additionally, the US noted that it was “ready to move with 

filing an article 84
154

 complaint” before the ICAO Council.
155

 This complaint procedure is 

rarely used, the last time being 20 years ago in another environmental dispute between the 

US and the EU regarding noise emissions from hush-kitted airplanes.
156

  

Consequently, as a way of encouraging the ICAO member states to work together 

towards a global market-based scheme before or during ICAO’s 38
th

 General Assembly, and 

most likely compelled by the increased pressure from countries and airlines alike, the EU has 

deferred the inclusion of aviation into the EU ETS until after this ICAO Assembly, the so-

called “stop the clock”. 
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1. Case C-366/10, ATAA v UK 

As part of the national measures implementing Directive 2008, the United Kingdom 

adopted the Aviation Greenhouse Gas Emissions Trading Scheme Regulations 2009 on 

September 17, 2009.
157

 On December 16, 2009, Air Transport Association of America, 

American Airlines, Continental Airlines and United Air Lines (“the claimants”) brought an 

action against the Secretary of State for Energy and Climate Change of the United Kingdom 

before the High Court of Justice of England and Wales, challenging the validity of the 

measures taken by the United Kingdom to implement Directive 2008 as transposed to 

Regulation 2009 in the UK. The High Court sent this issue to the Court of Justice of the 

European Union for a preliminary ruling on the validity of this Directive, after which several 

governments submitted their observations to the Court of Justice.
158

 Advocate General 

Kokott issued an opinion on October 6, 2011, and the final judgment of the Court followed 

on December 21, 2011. 

 

The claimants sought annulment of the measurements implementing Directive 

2008/101 in the United Kingdom, and argued that the inclusion of international aviation, and 

in particular transatlantic flights, into the EU ETS by Directive 2008 was in breach of a 

number of principles of customary international law and of several international agreements. 

In summary, the claimants stated that (1) the EU ETS had extraterritorial application, (2) an 

emissions trading scheme including international aviation should be negotiated and adopted 

through ICAO and not through the EU, and (3) the EU ETS was a tax or charge, and 
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therefore prohibited by international agreements. 

In order to determine whether Directive 2008 was to be declared invalid, the High 

Court sent the following 4 questions to the Court of Justice of the European Union in a 

preliminary ruling procedure:
159

 

(1) Are any or all of the following rules of international law capable of being relied upon in this 

case to challenge the validity of Directive 2003/87/EC as amended by Directive 2008/101/EC so 

as to include aviation activities within the EU Emissions Trading Scheme (together the 

“Amended Directive”): 

(a) the principle of customary international law that each State has complete and exclusive 

sovereignty over its airspace; 

(b) the principle of customary international law that no State may validly purport to subject any 

part of the high seas to its sovereignty; 

(c) the principle of customary international law of freedom to fly over the high seas; 

(d) the principle of customary international law (the existence of which is not accepted by the 

Defendant) that aircraft overflying the high seas are subject to the exclusive jurisdiction of the 

country in which they are registered, save as expressly provided for by international treaty; 

(e) the Chicago Convention (in particular Articles 1, 11, 12, 15 and 24); 

(f) the Open Skies Agreement (in particular Articles 7, 11(2)(c) and 15(3)); 

(g) the Kyoto Protocol (in particular, Article 2(2))? 

To the extent that question 1 may be answered in the affirmative: 

(2) Is the Amended Directive invalid, if and in so far as it applies the Emissions Trading Scheme 

to those parts of flights (either generally or by aircraft registered in third countries) which take 

place outside the airspace of EU Member States, as contravening one or more of the principles of 

customary international law asserted above? 

(3) Is the Amended Directive invalid, if and in so far as it applies the Emissions Trading Scheme 

to those parts of flights (either generally or by aircraft registered in third countries) which take 

place outside the airspace of EU Member States: 

(a) as contravening Articles 1, 11 and/or 12 of the Chicago Convention; 

(b) as contravening Article 7 of the Open Skies Agreement? 

(4) Is the Amended Directive invalid, in so far as it applies the Emissions Trading Scheme to 

aviation activities: 

(a) as contravening Article 2(2) of the Kyoto Protocol and Article 15(3) of the Open Skies 

Agreement; 
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(b) as contravening Article 15 of the Chicago Convention, on its own or in conjunction with 

Articles 3(4) and 15(3) of the Open Skies Agreement; 

(c) as contravening Article 24 of the Chicago Convention, on its own or in conjunction with 

Article 11(2)(c) of the Open Skies Agreement? 

 

Based on article 23 of the Protocol on the Statute of the Court of Justice of European 

Union
160

, the interveners to the claimant
161

, the interveners to the defendants
162

, several EU 

Member States
163

, the European Parliament, the Council of the European Union and the 

European Commission had submitted their written observations regarding this case.  

In summary, after having considered the written procedures, the hearing of July 5
th

, 

2011, observations of all of the abovementioned and the opinion of the Advocate General, the 

Court of Justice of the European Union ruled as following: 

 

The Court starts off by identifying the four sources of law against which Directive 

2008 can be tested: the Chicago Convention, the Kyoto Protocol, the Air Transport 

Agreement
164

 between the EU and the US and customary international law.
165

 

In order to determine whether the validity of the Directive may be assessed in the 

light of the rules of these principles and provisions, they must satisfy certain conditions. First 

off, the EU must be bound by these rules,
166

 secondly, the nature and the broad logic of the 
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principles and provisions must not prohibit such an examination,
 167

 and finally, the 

provisions must be unconditional and sufficiently precise.
 168

 

The Court quickly sets aside the applicability of the Chicago Convention by stating 

that the EU is not a party to the Convention, even if all of its Member States are.
169

 

Accordingly, the Court deems article 351 TFEU
170

 inapplicable, as it creates a commitment 

to an EU Member State to remove incompatibilities between a prior State commitment and 

EU treaties, but does not make such a prior State commitment binding to the EU.
171172

 The 

theory of functional succession has also been abandoned by the Court, as the EU never fully 

“assumed the powers preciously exercised by its Member States in the field […] to which 

that international convention applies”
173

 and the EU does not have “exclusive competence in 

the entire field of international civil aviation as covered by that convention”
174

. 

Even though the EU is part of the Kyoto Protocol, it was determined that its 

provisions cannot be relied upon in this procedure because article 2(2) of the Protocol cannot 

be considered unconditional and sufficiently precise for individuals to rely upon in legal 

proceedings.
175

 

The Open Skies Agreement satisfies the conditions set by the court; the European 

Union is part of the Agreement,
176

 the object of the Agreement is to create an open market in 

which the airlines of the contracting parties can do business whilst the Agreement confers 
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rights and imposes obligations upon them,
177

 and the provisions
178

 of the Agreement are 

unconditional and sufficiently precise to be relied upon in the context of the case.
179

 

 

Next, the Court determines that, in order for a principle of law to call into question 

the validity of Directive 2008, this principle must first be recognized as forming part of 

customary international law, and secondly be determined whether and to what extent the 

principle may be relied upon by individuals.
180

 

 

The following four principles have been set out by the referring court: 

(1) Each State has complete and exclusive sovereignty over its airspace. 

(2) No State may validly purport to subject any part of the high seas to its 

sovereignty. 

(3) Freedom to fly over the high seas. 

(4) Aircraft overflying the high seas are subject to the exclusive jurisdiction of the 

State in which they are registered to. 

The first three principles have been codified in several international treaties and 

represent “the current state of customary international air and maritime law”, and in doing so, 

have been recognized by the EU as customary international law.
181

 It is subsequently 

determined that they may also be relied upon by individuals and called into question 

regarding the competence of the EU to adopt Directive 2008.
 
The first three principles pass 
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the criteria of codification and individual reliance.
182

 However, the Court deems there to be 

insufficient evidence assigning the customary international law status to the fourth 

principle.
183

 

In conclusion, the Court has cut down the list of sources of law against which 

Directive 2008 can be assessed against to three principles of customary international law and 

article 7, 11(1), 11(2)(c), and article 15(3) of the Open Skies Agreement  in conjunction with 

articles 2 and 3(4) of said Agreement.
184

 

 

Following this conclusion, the Court analyzes if, and in so far, the EU ETS is 

intended to be applicable to those portions of the flight occurring outside of the EU Member 

States’ airspace, including to flights by aircraft registered in non-EU Member States.
185

  

Upon assessment of the three customary international law principles and article 7
186

 

of the Open Skies Agreement, the Court declares that the ETS does not regulate 

extraterritorial activity as it does not apply to aircraft flying through non-EU airspace or over 

the high seas. Therefore, the sovereignty of a foreign State is never infringed, as the ETS 

does not give rise to any obligation on aircraft flying through non-EU airspace
187188

 or affect 
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the principle of freedom to fly over the high seas.
189

 The scheme has a sufficiently strong 

territorial link and is non-discriminatory as it only applies to (every) air operator who 

chooses to operate a commercial air route arriving at or departing from an EU aerodrome
190

. 

The scheme merely takes into account the fuel consumption and carbon emission throughout 

the entire flight, be it over the high seas, foreign territory or EU airspace. 

Articles 11(1)
191

 and 11(2)(c)
192

 of the Open Skies Agreement determine that, among 

other things, fuel must be exempt from taxes, duties, fees and charges. The Court considers 

the ETS not to be invalid in the light of these articles.
193

 

Fuel, or more specifically the amount of fuel consumed during a flight, is used to 

calculate the number of allowances that should be surrendered for each particular flight 

landing into or departing from an EU aerodrome.
194

 The actual costs of these allowances do 

not equate a tax, duty, fee or charge
195

 as, unlike taxes, duties, fees or charges, the price per 

allowance is not a rate defined in advance, but a cost defined by the market price through a 
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market-based measure and the surrendered allowances are not intended to generate revenue 

for the public authorities. 

Depending on the manner of acquisition of these allowances, the actual costs of an 

allowance can differ greatly. On the one hand, airlines shall receive a number of allowances 

for free as they are allocated based on their emission history. If the airline were to emit within 

its allocated allowances, the actual costs of its surrendered allowances is zero. If the airline 

were to emit less than its allocated allowances, it could sell the surplus and make a profit.
 196

 

On the other hand, if the airline’s emissions have increased above the allocated amount, it 

can obtain extra allowances at market price.
 197

  

Further depending on the type of fuel used, there may be no need for the surrender of 

allowances, as the emissions factor of certain biofuels is zero, and therefore, no allowances 

are to be surrendered when this fuel is consumed.
198

 

Contrary as stated by the plaintiffs, the Court does not consider the ETS to infringe 

article 15(3)
199

 of the Open Skies Agreement. Not only is there no evidence provided to 

indicate that any aviation environmental standard as adopted by ICAO have been infringed, 

but ICAO’s own resolutions
200

 provides guidelines for the design and implementation of 

market-based measures, but does not state that these measures would be contrary to the 

aviation environment standards adopted by ICAO.
 201 

Furthermore, the objective of the ETS 
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corresponds with the guidelines as presented in the ICAO Resolution.
202

 On these grounds, 

the Court has decided that the EU ETS does not infringe customary international law, or the 

relevant articles of the EU-US Open Skies Agreement.
203

 

 

The Advocate General’s opinion and the Court’s judgment were both greatly rejoiced 

and heavily criticized. On the one hand, opposing scholars such as Professor Brian Havel and 

Mr. John Mulligan from the International Aviation Law Institute in Chicago, USA, noted that 

“[b]oth the opinion and the judgment rely on a series of questionable, environmentally 

motivated exceptions to the international law principles upon which the global operation of 

the international air transport industry has depended for the past seven decades”.
204

 They 

stress that the issue of carbon emissions emitted outside of the EU airspace should be 

resolved by diplomatic parlays rather than in the courtroom.
205

 

On the other hand, Dr. Kati Kulovesi from the University of Helsinki, Finland, 

considers that “the Advocate General makes a plausible legal argument that the EU is in fact 

not regulating the conduct of foreign aircraft outside the territory of its member states” and 

“taking into account the entire flight seems necessary for achieving a fair pricing mechanism 

that recognized the full environmental impact of each flight.”
206
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2. The Delhi Declaration 

In September 2011, India hosted a two-day meeting at which 26 countries
207

  gathered 

to discuss their position regarding the EU ETS for the 194
th

 ICAO Council session.
208

 During 

this meeting, a joint declaration named ‘the Delhi Declaration’ was issued, which recognized 

the need “to address the long-term growth of greenhouse gas emissions”, condemned the 

EU’s plan to include international flights into the ETS, and called upon States to work 

through ICAO in developing a global scheme “that will reduce aviation emissions while at 

the same time avoiding adverse impacts on air transport”.
209

 

The Delhi Declaration was included in working paper C-WP/13790 for the 194
th

 

ICAO Council session, presented to the Council by the Secretary General.
210

 During the 

considerations of the Delhi Declaration, the Representative of the United Kingdom brought 

forth a procedural defense, stating that the Council had only a “broad competency under art. 

54n”
 211 

but lacked the legal competency to consider and issue clauses 5, 6, 8 and 9 of the 

Delhi Declaration, as these clauses attest to a “disagreement between two or more contracting 

States relating to the interpretation or application of this Convention… [that] cannot be 

settled by negotiation” and should therefore be considered a dispute ex. art. 84 of the 

Chicago Convention.
 212

 The President of the Council agreed that the adoption of the Delhi 
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Declaration would be no more than a political expression of the Council and not a legally 

binding statement, upon which the Director of the Legal Affairs and External Relations 

Bureau elaborated that the article 84 dispute procedure was without prejudice to the exercise 

of the Council’s ordinary powers.
213

 

As one of the only two non-EU States represented in the Council that had not signed 

the Delhi Declaration,
214

 Australia opposed the EU ETS but proposed actions that could be 

molded into an accelerated work program by the ICAO Secretariat in order to achieve 

specific milestones in 2013, so ICAO could have the final text of a global agreement ready 

before the 38
th

 Session of the Assembly. This proposal would get praised by several other 

Representatives throughout the Meeting as, among other things, “valuable to the process of 

reaching a global solution to protecting the environment”.
215

 

In summarizing the discussion, the President of the Council noted that the majority of 

Council Members had agreed that the creation of a global MBM should be done within the 

auspices of ICAO, and with certain haste. Furthermore, the action plan proposed by Australia 

was so well received that it merited further looking into. Considering the consensus on 

various aspects of the Delhi Declaration and a clear support from the majority of Council 

Members, the President set forth a number of editorial changes in order to adopt the Delhi 

Declarations as a Council Declaration. 
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3. US Bill S.1956  

Both the US government and the US aviation sector have protested the inclusion of 

international aviation into the EU ETS from the very beginning.
216

 After the US did not 

receive a “satisfactory response” from the EU upon its objections to this inclusion
217

, the first 

Bill
218

 prohibiting US airlines from participating in the EU ETS was introduced on July 20
th

, 

2011.
219

 Aviation stakeholders
220

 and organizations
221

 applauded the US for this bold move. 

Even though this particular Bill was never enacted, a similar Bill with an identical title was 

unanimously passed and enacted after being signed by the President on November 27, 

2012.
222

 

The US Bill S.1956 authorizes the Secretary of Transportation to prohibit any US 

aircraft operator from participating in the EU ETS in case the Secretary considered this 

prohibition to be in the public interest. The public interest is determined through the impact 

on (1) US consumers, carriers and operators, (2) the economic, energy, and environmental 

security of the US and (3) US foreign relations, including existing international 

commitments.
223

 After any amendment to the EU ETS, the Secretary shall reassess these 
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prohibitions.
224

 The Bill also directs the Secretary and the FAA to further conduct 

international negotiations in pursuit of a worldwide approach to aviation-related carbon 

emissions, and to hold US aircraft operators harmless in case they incur costs in their 

participation of the EU ETS.
225226

 

 

4. In reaction to the objections: The EU’s “Stop the Clock” 

After the adoption of a modified version of the Delhi Declaration at the 194
th

 ICAO 

Council session in 2011, the Council has continued its work towards creating a global 

market-based measure for international aviation based on collaboration and mutual 

agreement between all States. Most recently, at the ICAO Council meeting of November 9
th

, 

2012, a special Council High-level Group was formed, composed of senior government 

officials nominated by their administrator so as to ensure geographical representation. This 

Group will provide recommendations both on policy issues regarding the feasibility of such a 

global market-based measure scheme and on the development of a policy framework 

regarding the implementation of such a market-based measure.
227

  

Because of the encouraging development resulting from the 194
th

 ICAO Council 

session towards a global market-based scheme to regulate greenhouse gases from the aviation 

industry, the EU announced a “stop the clock” on November 12, 2012 as a gesture of 

goodwill. The clock-stopping gesture entailed the “temporary derogation from enforcement 
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of compliance obligations for emissions generated up to the end 2012 and the associated 

April 2013 surrender obligation.”
228

 Emissions from flights in 2013 continue to be covered 

by the EU ETS, and should be monitored and verified by their aircraft operators. 

The focal point of the ICAO 38
th

 General Assembly from September 24
th

 to October 

4
th

, 2013 will be adopting a global solution to address aviation’s rising greenhouse gas 

emissions. If clear and sufficient progress has been made during this Assembly, the 

Commission will propose further appropriate legislative action regarding the inclusion of 

extra-EU aviation activity into the EU ETS.
229
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Chapter 5 – Deficiencies in the EU ETS relevant to developing states as 

compared to the UNFCCC and Kyoto Protocol  

Neither the UNFCCC nor the Kyoto Protocol consider all States to be equal in the 

eyes of climate change mitigation. Both treaties make a clear distinction between Developed 

States and Developing States and furthermore introduce the concept of “common but 

differentiated responsibilities and respective capabilities” to further attribute the weight of 

the existing environmental damage and future climate mitigation between States. 

Additionally, the treaties require Developed States to give consideration and provide 

assistance to Developing States in their quest to mitigate climate change. The EU ETS, in its 

position as the EU’s mechanism for greenhouse gas emission mitigation in the execution of 

the EU’s UNFCCC and Kyoto Protocol climate change commitments, should be in full 

conformity with all UNFCCC and Kyoto Protocol principles.  

 

1. The UNFCCC 

The UNFCCC includes the principle of “common but differentiated responsibilities 

and respective capabilities” (the CBDRRC principle).
230

 Based on this principle, all States 

have a ‘common’ responsibility to protect the climate system and to ensure that activities 

within their jurisdiction or control do not damage the environment beyond their own 

territory.
231

 However, with regard to the environmental damage already done, the UN 

affirmed that “the responsibility for containing, reducing and eliminating global 
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environmental damage must be borne by the countries causing such damage, must be in 

relation to the damage caused and must be in accordance with their respective capabilities 

and responsibilities”.
232

 Historic and current greenhouse gas emissions are therefore 

unevenly attributed among the Parties as reflected in the categorization of Annex I Parties 

and non-Annex I Parties, with further differentiation made to take into account the different 

capabilities, situations and vulnerabilities of the Parties. 

Even though the CBDRRC principle has become an essential part of international 

environmental law, the obligations it generates and their point of association are not clear-

cut. On the one hand, the obligations could be associated with the State’s level of economic 

development and capabilities, and on the other hand it could be based on the State’s 

contribution to greenhouse gases in the atmosphere. The CBDRRC obligations in the 

UNFCCC appear to associated with a combination of both.
 233

 Moreover, the nature of the 

obligations associated with the CBDRRC principle on the whole is not internationally 

pronounced. However, the UNFCCC explicitly stipulates the obligations related to this 

principle to both Annex I and Annex II Parties in three categories: implementation, assistance 

and central obligations. 

Annex I Parties are subject to specific requirements to demonstrate that they are 

taking the lead in combating climate change and the adverse effects thereof, such as (i) 

adopting national policies, (ii) taking corresponding measures on the mitigation of climate 

change, (iii) limiting their greenhouse gas emissions and (iv) protecting their greenhouse gas 

sinks and reservoirs.
234

 These Party States must aim to return to their 1990 levels of 
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greenhouse gas emissions.
235

 However, Annex I Parties with economies in transition are 

allowed a certain degree of flexibility regarding these commitments.
236

 

Annex II Parties are required to provide financial resources to developing country 

Parties in order for them to meet the full costs incurred in providing the Secretariat with an 

inventory of their territories’ greenhouse gas emissions and sinks, and a general description 

of the steps they will be taking to implement the provisions of the Convention.
237

 Developing 

country Parties that are particularly vulnerable to the adverse effects of climate change shall 

also be assisted financially by Annex II Parties in meeting the costs of adaptation.
238

 

Additionally, the transfer of, or access to, environmentally sound technologies and know-

how to developing country Parties shall be facilitated by Annex II Parties, in order to enable 

these Parties to implement the provisions of the Convention.
239

 

All Parties are also required to give special consideration to developing country 

Parties that are especially vulnerable to the adverse effects of climate change or to the impact 

of the implementation of measures taken to respond to climate change.
240

 

The European Union itself, as well as its 27 Member States, are categorized as both 

Annex I Parties and Annex II Parties to the UNFCCC and Kyoto Protocol.  

 

2. The Kyoto Protocol 

Because of the vulnerable character of Developing States, among which the Small 

Island States of the Caribbean, both the UNFCCC and the Kyoto Protocol have included 
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provisions in order to minimize the adverse effects of the implementation of measures taken 

by the Developed States to respond to climate change. The Preamble of the UNFCCC states 

that “standards applied by some countries may be inappropriate and of unwarranted 

economic and social cost to other countries, in particular developing countries” and that 

“responses to climate change should be coordinated with social and economic development 

in an integrated manner with a view to avoiding adverse impacts on the latter, taking into full 

account the legitimate priority needs of developing countries for the achievement of 

sustained economic growth and the eradication of poverty”.
 241

 The Kyoto Protocol further 

elaborates on the UNFCCC and in turn, specifically strives “to implement policies and 

measures […] in such a way as to minimize adverse effects, including the adverse effects of 

climate change, effects on international trade, and social, environmental and economic 

impacts on other Parties, especially developing country Parties”, including small island 

country Parties.
242

 

 

Other Developed State responsibilities towards Developing States include: 

(1) to give full consideration to the specific needs, concerns and special circumstances of 

the economies that are vulnerable to the adverse effects of climate change and/or the 

implementation of measures to respond to climate change
243

; 

(2) to promote, facilitate and finance the transfer of environmentally sound technology 

and know-how
244

; 
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(3) to assist in meeting the costs of implementation of measures and the costs of 

adaptation to the adverse effects of climate change
245

; 

(4) to exchange or provide assistance in the strengthening of national capacity 

building
246

. 

 

The Conference of the Parties of the Kyoto Protocol also ensures that a share of the 

proceeds from the certified project activities shall assist Developing Party States that are 

particularly vulnerable to the adverse effects of climate change by helping cover the costs of 

adaptation.
247

 

 

3. The EU ETS 

The UNFCCC lays out the problem of climate change and creates a framework for its 

Parties within which global climate change mitigation measures should be created. The 

Kyoto Protocol further develops on the framework of the UNFCCC, setting out obligations 

and binding targets for the reduction of greenhouse gas emissions to its Parties. As a way of 

executing its UNFCCC and Kyoto Protocol climate change commitments, the EU created 

and implemented the EU ETS as a mechanism to lower their collective CO2 emissions. The 

EU ETS should therefore be compliant with all UNFCCC and Kyoto Protocol principles, 

such as the CBDRRC principle.  

Professor Joanne Scott from the University College London and Professor Lavanya 

Rajamani from the Centre of Policy Research in New Delhi write that “the EU is not giving 

                                                 
245

 See UNFCCC, supra note 14 at art. 4(3) and art. 4(4).  
246

 See Kyoto Protocol, supra note 25 at art. 10(e).  
247

 Ibid at art. 12(8).  
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adequate weight to the principle of Common but Differentiated Responsibilities and 

Respective Capabilities”.
248

 According to Scott and Rajamani, the dominant system boundary 

in global greenhouse gas emissions is production-based. This entails that the State in which 

the emissions are generated or produced is the relevant territory connection factor. This State 

should therefore be allocated responsibility for the emissions.
249

 In an attempt to satisfy the 

Chicago Convention’s principle of non-discrimination
250

, the dominant territory connection 

factor used by the EU ETS is market access. Flights that depart from or land at an EU airport 

are covered by the scheme, unless automatically excluded by the de minimus rule or 

exempted by corresponding third country climate change mitigation measures. The EU ETS 

therefore does not distinguish or discriminate between the nationalities of airlines. However, 

because of this non-discriminatory approach, the EU ETS also does not make a distinction 

between the countries of departure or countries of destination of the flights covered by the 

scheme, or whether these countries are UNFCCC Annex I Parties or developing country 

Parties which are vulnerable to the adverse effects of climate change or to the impact of the 

implementation of measures taken to respond to climate change.  

 

Though the EU’s Impact Assessment in 2006 held that the EU ETS “would be fully 

in line” with the CBDRRC principle,
251

 the European Commission has recently argued that 

the principle is not applicable to the EU ETS, as this principle only “applies to States and the 

climate change measures that they take”. Because the EU ETS does not apply to States, but 

                                                 
248
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250
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 See EC Impact Assessment 2006, supra note 115 at 52-53.  
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to businesses active in the EU market, the European Commission does not consider the 

CBDRRC principle to be applicable to the EU ETS.
252

 

According to Scott and Rajamani, the validity of the EU’s argumentation about the 

non-application of the CBDRRC principle “rests upon a characterization of the Aviation 

Directive that fails to capture its full extent”
253

. Firstly, they state that the EU ETS is 

applicable to both airlines and states. The application of the EU ETS is namely dependent 

upon the conduct of the third country from which a flight to the EU originates. If a third 

country were to adopt climate change mitigations measures which have an environmental 

effect at least equivalent to that of EU ETS, the EU would consider creating a partial 

exemption from the scheme for flights into the EU originating from that third country.
254

 The 

EU ETS is only applicable to flights from third countries that do not have an equivalent 

climate change mitigation measure. Therefore, third country conduct determines whether a 

flight will be covered by the EU ETS or not, and in doing so, the EU ETS also applies to 

states and not only to airlines. Second of all, the CBDRRC principle forms an integral part of 

the climate change regime of the UNFCCC framework and should therefore be taken into 

account in every aspect of the climate change mitigation measures taken by the EU as part of 

their execution of its UNFCCC and Kyoto Protocol obligations. The principle also does not 

cease to be relevant when climate change measures are directed at businesses active in their 

own home state. The EU’s argument against the application of the CBDRRC principle 

therefore appears not to be based on the material impact of the measure, but rather on the 

identity of the actor. Based on this reasoning, Scott and Rajamani consider the CBDRRC 

principle to be applicable to EU ETS. 
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Now that the CBDRRC principle is considered to be applicable to the EU ETS, the 

question whether the scheme abides by the CBDRRC principle will depend upon how the 

conditions for the exemption of a third country with ‘measures to reduce the climate change 

impact of aviation’ shall be applied. The 2008 Directive contains the authority for the 

European Commission to consider options available in order for the EU ETS to interact 

optimally with a third country’s measures. This ‘optimal interaction’ may include the 

exemption of flights to the EU originating from that third country from the application of the 

scheme. The conditions to this provision are, however, considerably vague. The preamble 

casts light on the interpretation of this provision by stating that the climate change mitigation 

measures should “have an environmental effect at least equivalent to that of [the EU 

ETS]”.
255

 Though a preamble does not have a binding legal force, this reference to 

equivalence has also been repeated multiple times by the EU’s Commissioner for Climate 

Action in her articles on the European Commission’s website.
256

 

This concept of equivalence can be based on the effort of the country in proportion 

with the available resources, or based on the outcome of the measure, regardless of the 

relative effort. The preamble seems to appeal to the outcome-based approach. Therefore, in 

order for flights originating in a third country to be exempted, the environmental effect of 

their measures should be the equivalent of the EU ETS. Equal treatment, not differentiation, 

seems to be the guiding principle for the applicability of third country measures. And if equal 

treatment is the case, then the EU ETS is not consistent with the CBDRRC principle.
 257
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The Impact Assessment, however, argues that the EU ETS is “fully in line” with the 

CBDRRC principle. Firstly, the Impact Assessment states that the CBDRRC principle does 

not apply to unilateral measures adopted by an Annex I Party, as it only imposes demands on 

businesses of developing country.
258

 This argument has been discussed and rejected above. 

Second of all, the Impact Assessment further defends the EU ETS’ compliance to the 

CBDRRC principle by stating that developed country airlines will bear a larger proportion of 

the costs of complying with the EU ETS than developing country airlines because of their 

relative higher market share, and will therefore carry more responsibility for current 

emissions.
259

 However, even though the design of the EU ETS results in the practical effect 

of developed country airlines carrying a heavier burden than developing country airlines,
260

 

this does not sufficiently support the claim of consistency to the CBDRRC principle for the 

EU ETS. The CBDRRC principle combines the country’s current responsibility for emissions 

with its historical responsibilities and relative economic capabilities. In spite of the inequality 

of economic impact of the EU ETS on developed and developing country airlines, the 

scheme does not take into account these historical responsibilities and relative economic 

capabilities, and is therefore not in compliance with the CBDRRC principle.
261

 Thirdly, the 

Impact Assessment points out that “while the impacts of climate change tend to create most 

difficulties for people in poorer regions of the world, increased ticket prices resulting from 

the EU ETS will be predominantly borne by the wealthier segments of the population, both 

within the EU and globally”
262

. Scott and Rajamani assert that the justification of a climate 

change measure based on a claim that only the global rich, and not the poor, shall be required 
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to pay must be supported by clear evidence. Additionally, the distributive effects must be 

assessed by monitoring the potential negative impact of the measure on the global poor. The 

EU’s Impact Assessment shows neither.
263

 Ultimately, the arguments brought forth by the 

Impact Assessment could not persuade Scott and Rajamani of the EU ETS’ compliance with 

the CBDRRC principle. In view of this conclusion, Scott and Rajamani propose two ways to 

correct the EU ETS in conformity with the CBDRRC principle. 

 

4. Necessary revision for the EU ETS 

The CBDRRC principle ‘authorizes a regime of differentiation in favour of 

developing countries’.
264

 In order for the EU ETS to be compliant with this principle, Scott 

and Rajamani propose two ways of adapting the scheme. Both proposals assess the 

differential treatment of developing countries and developing country flights. A clear 

definition of both terms is therefore necessary. Annex I of the UNFCCC includes a list of 

developed countries and economies in transition. Even though this list excludes some of the 

world’s richest countries, it is proposed to consider all non-Annex I countries as developing 

countries. As the EU ETS maintains a departure-based system boundary, the country from 

which a flight departs is responsible for the emissions generated during that flight. Based on 

this notion, it is proposed that all flights departing from a developing country should be 

considered a developing country flight.  

Their first proposal is designed to differentiate between countries with regard to the 

conditions for gaining exemption from the EU ETS. Conditions should differentiate for 
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developed countries and developing countries. Developed countries are to be exempted when 

they have adopted measures that are at least equivalent to those of the EU. Developing 

countries should adopt measures that are in proportion with their respective responsibilities 

and capabilities. A developing country’s responsibilities could be defined by a valuation of 

their historical and current emissions, whereas a developing country’s capabilities could be 

defined by referencing to its per capita GDP. Whereas the Chicago Convention prohibits 

nationality discrimination of aircraft operators, this proposal only differentiates between 

flying routes, not nationality of the aircraft operator flying. The EU ETS would therefore 

remain in conformity with the Chicago Convention as well as the CBDRRC principle. 

Their second proposal is more straightforward, as it suggests that all airlines and 

routes be treated the same, but all revenues derived from developing country flights should 

be allocated to a global climate fund. The revenues could be used to finance climate change 

mitigation and adaptation activities in developing countries.  

In conclusion, Scott and Rajamani draw attention to the fact that the EU ETS should 

be, but is not, compliant with the CBDRRC principle, and propose two ways in which the EU 

ETS could conform to this principle whilst nevertheless treating all airlines, passengers and 

routes the same.
265

 

 

5. Earmarking of the allowance revenues 

The lack of earmarking of revenues, or division from revenues derived from 

developing country flights in the EU ETS, is a big bone of contention. Even within the 

UNFCCC framework and the Kyoto Protocol, the Kyoto Conference of the Parties is 
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obligated to ensure that a share of the proceeds from the certified project activities is used to 

assist Developing Party States that are vulnerable to the adverse effects of climate change by 

helping them meet the costs of adaptation.
266

 The CBDRRC principle also obliges UNFCCC 

developed countries to provide developing countries with finance and technology so that “the 

flow of finance is expected to be from developed to developing countries”, and not the other 

way around as would currently be the case.
 267

 

In line with these treaties, one of the proposals by Scott and Rajamani suggest that the 

EU ETS should allocate the revenues from developing country flights to a global climate 

fund to be used to finance climate change mitigation and adaptation activities in developing 

countries. However, the lack of earmarking only further substantiates the notion that the 

revenues from the EU ETS are but a potential source of general revenue to EU governments 

to be spent at their discretion, and not intended the use of climate change mitigation.
268
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Chapter 6 – The impact of the unrevised EU ETS on Caribbean islands 

states 

In 2012, international tourist arrivals surpassed a record 1 billion tourists globally for 

the first time in history. The Caribbean region received 20.9 million (2%) of all these 

international tourists, which amounts to an increase of 4% as compared to 2011.
269

 As most 

Caribbean island state economies depend on tourist arrivals and expenditures to a certain 

degree, and tourist arrivals are dependent on aviation or cruise ship traffic, the Caribbean 

tourist sector is always increasingly concerned with the impact of outside influences, such as 

the EU ETS, on the aviation or cruise ship industry. 

 

1. Introduction to the Caribbean 

The definition of the word “Caribbean” is used interchangeably and may vary 

depending on its user. Within the United Nations Geoscheme, the Caribbean is a sub region 

of the Americas.
270

 However, according to the UN Geoscheme, Bermuda is not part of the 

Caribbean, but belongs to Northern America, as it is located in the North Atlantic Ocean. 

Furthermore, other than Bermuda, the Cayman Islands and the Turks-and-Caicos Islands, all 

other Caribbean islands fall within the “Small Island Developing State” category of the UN 

Geoscheme. Haiti is the only island considered both a Small Island Developing State and a 

Least Developed State. 
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The Caribbean may also refer to the Caribbean Community (CARICOM) or the 

Association of Caribbean States (ACS). Not all Caribbean islands are members to either or 

both of these organizations, whereas certain non-Caribbean States are. 

Research reports regarding the Caribbean usually indicate which islands are covered 

in their reports, as data collection and research methodology may exclude islands and 

therefore influence how broad the scope of the “Caribbean” is. 

Contrary to the UN Geoscheme, Bermuda shall be included in the definition of the 

“Caribbean” as used in this thesis. Albeit that Bermuda is not located in the Caribbean Sea, it 

is still a small island State with a historical background similar to several other small island 

States within the Caribbean, located relatively close to the Caribbean Sea, and shall therefore 

be considered a Caribbean island state for the purpose of this thesis. 

 

The Caribbean is a region consisting of the Caribbean Sea, the Caribbean islands and 

the surrounding coasts. It is geographically located southeast of North America and the Gulf 

of Mexico, north of South America and east of Central America. The islands are mostly 

situated on the Caribbean tectonic plate, and partly on the North American tectonic plate. 

The Caribbean consists of approximately 1.409 islands, split up into 31 island groups. 

A population of almost 40 million people
271

 is spread out over a surface area of close to 

240.000 km
2
. The main sources of income of these Caribbean island states vary from crude 

oil refining, agricultural production and shipping to tourism and financial services, with 

varying degrees of dependability.  
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a. The historical influence of Europe on the Caribbean 

Historically, the Europeans have had an ‘influence’ on the Caribbean since the 15
th

 

century, after Christopher Columbus inaugurated a period of European exploration and 

colonization with his voyage to the West Indies in 1492. Since then, the Dutch, British, 

French, Danish, Spanish and Portuguese have established a long-term presence on the islands 

by, among other things, colonizing every single Caribbean island at some point in time, 

introducing the cultivation of sugar cane and the subsequent introduction of the Atlantic 

slave trading business to increase the sugar cane production, bringing along European 

diseases that strongly reduced the native populations, and settling into the Caribbean 

themselves.  

Out of all the European powers present from the 15
th

 through the 19
th

 century, the 

Dutch, British and French presence, influence and appearance still remains deeply engrained 

in the language, culture, legal systems and international affairs of many Caribbean islands. 

Indubitably, the relationship between the Caribbean and Europe has changed much since the 

19
th

 century. The colonial ties between the Caribbean and Europe have evolved into three 

groups:  

- the British overseas territories (Anguilla, Bermuda, British Virgin Islands, Cayman 

Islands, Montserrat and Turks-and-Caicos Islands),  

- the Dutch overseas territories (Aruba, Curacao and Sint Maarten) and special 

municipalities (Bonaire, Saba and Sint Eustatius), and  

- the French outermost regions (Guadeloupe, Martinique and Saint Martin) and 

overseas territory (Saint Barthelemy). 
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The colonial ties and historical presence of Europe in the Caribbean region has fostered 

interregional partnerships and agreements relating to trade and investment, such as the Lome 

Convention and CariForum with the African, Caribbean and Pacific Group of States (ACP), 

the Caribbean Community (CariCom), and the Treaty of Basseterre. 

 

b. The role and importance of aviation to Caribbean island states 

Worldwide, the contribution of tourism to gross domestic product (GDP) is estimated 

at some 5%. However, for small islands and developing countries, such as the island states in 

the Caribbean, this contribution may account for as much as 25% of their GDP. The 

Caribbean as a whole currently holds a worldwide market share of 2.1%, which is 0.5% less 

than the entire continent of South America. 

Tourism is therefore a significant source of revenue for many of the Caribbean island 

states. In 2011, the direct contribution of tourism to the Caribbean’s GDP was US$ 15.1 

billion, 4.5% of the total GDP, and directly supported 614,000 jobs. The total contribution of 

tourism amounted to US$ 47.1 billion, 13.9% of the total GDP of the Caribbean.
272

 The total 

contribution of tourism to the GDP ranges from 5.5% for the Dominican Republic to 74.2% 

for Antigua and Barbuda. 
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Figure 2 

The Caribbean is predominantly a holiday destination. Because all Caribbean states 

are islands, the only ways for international tourists to reach them is by air or by sea, which 

makes aviation an essential player in the touristic sector of the Caribbean. In 2011, 51% of all 

international inbound tourism arrived at their destination by air and 6% by sea. The 

Caribbean received a total of 20.8 million tourists by air,
273

 and 5.72 million cruise 

passengers originating out of a North American port in that year.
274
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2. The UNFCCC framework, the Kyoto Protocol and Caribbean island states 

Caribbean island states are greatly dependent on other, bigger States to acknowledge 

their vulnerability to climate change. This vulnerability does not only stem from the 

damaging long term effects of global climate change to their islands, but also to the short 

term impacts of climate change mitigation measures implemented by other States. 

It is therefore of great importance to Caribbean island states to note the safeguards 

implemented in the UNFCCC, the nuances in responsibilities and privileges between 

Developed States and Developing States in the Kyoto Protocol, and the differences amongst 

Caribbean island states in relation to their participation and position in these treaties. 

It is in these safeguards and nuances that the UNFCCC and Kyoto Protocol have tried 

to protect the frail economies of developing countries in order to create a framework that is 

globally acceptable and legally just, taking into account the history of global pollution and 

the positions, responsibilities and capabilities of developed countries versus their developing 

counterparts. 

 

a. The legal status of Caribbean island states 

Not all Caribbean island states are alike in relation to the UNFCCC framework and 

Kyoto Protocol. Their varying status depends not only on whether or not they are Party to 

these treaties, but also on their UN classification of Least Developed Country (LDC), Small 

Island Developing State (SIDS)
 275

 or non-developing countries. 
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UN classification of Party to Party to 

  Caribbean Island States UNFCCC
276

 Kyoto Protocol
277

 LDC SIDS 

Anguilla 

   


Antigua-and-Barbuda   

 


Aruba Excluded Excluded 

 


Bahamas  

 


Barbados  

 


Bermuda 

    Bonaire Excluded Excluded 

 


British Virgin Islands 

   


Cayman Islands 

    Cuba  

 


Curacao Excluded Excluded 

 


Dominica  

 


Dominican Republic  

 


Grenada  

 


Guadeloupe   

  Haiti    

Jamaica   

 


Martinique   

  Montserrat 

   


Puerto Rico  

   


Saba Excluded Excluded 

 


Saint Barthélemy  Excluded Excluded 

  Saint Kitts-and-Nevis   

 


Saint Lucia   

 


Saint Martin  

  Saint Vincent-and-the-Grenadines  

 


Sint Eustatius Excluded Excluded 

 


Sint Maarten  Excluded Excluded 

 


Trinidad-and-Tobago   

 


Turks-and-Caicos Islands  

    United States Virgin Islands  

   


Table 2   

Out of the 31 Caribbean island states, 24 island states have been defined by the UN 

Statistics Division
278

 as ‘Small Island Developing States’, and only 1 (Haiti) has been 
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classified as a ‘Least Developed Country’. The French outermost regions are not considered 

within this classification. However, Bermuda and Cayman Islands are not explicitly defined 

as Developed or Developing States by the UN Statistics Division.
279

 

Of the 31 Caribbean island states, only 16 States are Party to the UNFCCC and the 

Kyoto Protocol. No Caribbean Party has individually committed itself to an emission 

limitation or reduction as per Annex B of the Kyoto Protocol. The Dutch overseas 

territories
280

, French overseas territories
281

 and British overseas territories
282

 have been 

explicitly excluded from the scope and application of the Protocol. 13 out of the 16 Party 

island states can be defined as small island countries as per article 4.8 sub a of the UNFCCC. 

Article 4 of the UNFCCC concerns the common commitments of all Party States, and the 

specific commitments for developed country Parties, other Parties included in Annex II and 

other Developed parties included in Annex II to developing country parties, such as these 

small island countries. Besides, only these 13 ‘small island countries’ party to the UNFCCC 

and Kyoto Protocol can be classified as ‘Developing Country Parties’ and can subsequently 

rely on the protection and privileges related to this position within the UNFCCC framework. 

The remaining 15 Caribbean island states that are not party to the UNFCCC or Kyoto 

Protocol do not receive consideration or assistance such as the Party island states as provided 

by these treaties for being a developing country or a small island state.  
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b. The UNFCCC and Kyoto Protocol safeguards 

Albeit that the preamble of a treaty does not establish legally binding obligations, it is 

used to shine light on the motivations of the treaty and the basic assumptions on which the 

treaty is based.
283

 The preamble of the UNFCCC notes that, even though there are a great 

many uncertainties in predicting climate change, its global nature calls for all States to work 

together in accordance with their common but differentiated responsibilities and respective 

capabilities, and their social and economic conditions. The principles in article 3 of the 

UNFCCC repeat the notion of ‘common but differentiated responsibilities and respective 

capabilities’ (the CBDRRC principle), and add that the Developed States are to take lead in 

combating climate change and the adverse effects thereof. However, in their doing so, these 

Developed States must give full consideration to specific needs and special circumstances of 

developing country Parties that are particularly vulnerable to the adverse effects of climate 

change. Furthermore, in the implementation of their commitments in article 4 of the 

UNFCCC, all Parties must give full consideration to meet the specific needs and concerns of 

developing country Parties, such as small island countries, that arise from the impact of the 

implementation of response measures by other Parties. 

The 16 Caribbean island states that are Party to the UNFCCC are all considered both 

‘developing countries’
284

 as well as ‘small island countries’ within the UNFCCC framework. 

It could additionally be debated that most Caribbean island states qualify as ‘countries with 

low-lying coastal areas’, ‘countries with areas prone to natural disasters’ (such as hurricanes) 

and ‘countries with areas with fragile ecosystems’, as per article 4.8 subs b, d and g. Even 
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though the preamble speaks of ‘small island countries’ and ‘developing countries’, the 

provisions in the UNFCCC mention only ‘developing country Parties’. In its literal 

interpretation, the remaining 15 Caribbean island states that are not Party to either treaty will 

therefore not be privileged to the safeguards of the UNFCCC.  

 

With regard to the more specific provisions of the Kyoto Protocol, Caribbean island 

states party to the Protocol are considered developing country parties. Small island countries 

are once more explicitly mentioned in the Kyoto Protocol by way of article 2.3, in which the 

obligations of Annex I Parties are set out. Annex I Parties are to strive to implement policies 

and measures in such a way as to minimize adverse effects of climate change, international 

trade, and social, environmental and economic impacts on other Parties, especially 

developing country Parties such as identified in Article 4, paragraphs 8 and 9, of the 

Convention, whilst taking into account their obligations as per the UNFCCC. 

 

c. The discrepancies between the EU ETS and the UNFCCC and Kyoto Protocol 

relevant to Caribbean island states 

Based on the safeguards as provided in the UNFCCC and Kyoto Protocol, the adverse 

effects of both the long term effects of global climate change as well as the short term 

economic impact of the implementation of policies and measures by Developed Parties on 

small island countries such as Caribbean island states, should have been given full 

consideration and should have been striven to be minimized by these Developing Countries.  

As generally discussed in Chapter 5, the EU ETS should be, but is not, compliant 

with the principles of CBDRRC. This deficiency is extremely relevant to Caribbean island 
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states as they only produce less than 1% of global carbon emissions. Their ‘differentiated 

responsibilities’ for historical emissions and ‘respective capabilities’ for the reduction of 

current emissions are therefore significantly lower than those of the EU ETS. 

The Caribbean island states are also much more vulnerable, in both the physical and 

economic sense, to the short and long term effects of global climate change. However, 

because of the economic impact of the EU ETS, a decrease in tourist arrivals and 

expenditures is expected to impact the fragile, tourist-dependent economies of many 

Caribbean island states. Instead of meeting the specific needs and concerns of these 

developing countries as per the EU’s UNFCCC and Kyoto Protocol obligations, revenue 

shall flow from the poor developing Caribbean island states to the EU instead of the other 

way around.
285

 

 

3. Legal impact of the EU ETS on Caribbean island states 

Albeit that the inclusion of international aviation into the EU ETS has been partially 

exempted for 2012 emissions by the EU’s “stop the clock”, the historical background and the 

current ties between Caribbean island states and the EU has made it that the EU ETS has not 

been exempted and is directly or indirectly applicable to flights to or from many of the 

Caribbean island states. The Caribbean island states are thereby divided into 3 categories: (1) 

dependencies of EEA States, (2) closely connected areas to EEA States and (3) Others.
286

 

 

 

                                                 
285

 See Scott and Rajamani, supra note 3 at 479.  
286

 See European Commission, supra note 228 at 2-3.  
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Caribbean Island States 

Dependencies of 

EEA States 

Closely connected to 

EEA States Others 

Anguilla 

 
 

Antigua-and-Barbuda 

  
 

Aruba 

 
 

Bahamas 

  
 

Barbados 

  
 

Bermuda 

 
 

Bonaire 

 
 

British Virgin Islands 

 
 

Cayman Islands 

 
 

Cuba 

  
 

Curacao 

 
 

Dominica 

  
 

Dominican Republic 

  
 

Grenada 

  
 

Guadeloupe 

 

 

Haiti 

  
 

Jamaica 

  
 

Martinique 

 

 

Montserrat 

 
 

Puerto Rico 

  
 

Saba 

 
 

Saint Barthélemy 

 
 

Saint Kitts-and-Nevis 

  
 

Saint Lucia 

  
 

Saint Martin 

 

 

Saint Vincent-and-the-Grenadines 

  
 

Sint Eustatius 

 
 

Sint Maarten 

 
 

Trinidad-and-Tobago 

  
 

Turks-and-Caicos Islands 

 
 

United States Virgin Islands 

  
 

Table 3 
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a. Direct and continuous application of EU ETS to French outermost regions 

within the Caribbean 

The French outermost regions of Guadeloupe, Martinique and Saint Martin are 

included in the territorial scope of the European Economic Areas (EEA). Therefore, 

emissions from flights between airports of these 3 Caribbean island states and (1) EU 

Member States and the additional EEA States of Norway, Iceland and Liechtenstein, (2) 

dependencies of EEA States, such as the French outermost regions, (3) Croatia, (4) 

Switzerland or (5) closely connected areas to EEA States are fully covered by the EU ETS.
287

 

 

b. Continuous application of EU ETS to other Caribbean outermost regions and 

overseas territories  

Emissions from flights between the 13 Caribbean island states categorized as “closely 

connected areas to EEA States” and (1) EU Member States and the additional EEA States of 

Norway, Iceland and Liechtenstein or (2) dependencies of EEA States are also covered by 

the EU ETS. However, flights between the 13 Caribbean islands themselves are not covered 

by the scheme.
288

 

 

c. Exemption of “other” Caribbean island states from the EU ETS 

Emissions from flights between the remaining 15 Caribbean island states that are not 

classified as dependencies of EEA States or closely connected areas to EEA States and any 

                                                 
287

 Ibid.  
288

 Ibid.  
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other State are exempted by the EU’s “stop the clock”, as they are classified as “extra-EU 

flights”.
289

 

 

d. Application of the EU ETS to Caribbean island states explicitly excluded from 

the UNFCCC and Kyoto Protocol 

The unilateral character of the EU ETS, in its execution of the EU’s UNFCCC 

obligations, not only includes third countries party to the UNFCCC and Kyoto Protocol 

without their prior permission, but also Caribbean island states that have been explicitly 

excluded from the scope of the UNFCCC and Kyoto Protocol. 

The Kingdom of the Netherlands signed and ratified the UNFCCC and Kyoto 

Protocol only for “the Kingdom in Europe”, meaning the territory of the Kingdom situated in 

Europe. Therefore, the Dutch Caribbean islands of Aruba, Bonaire, Curacao, Sint Maarten, 

Sint Eustatius and Saba are explicitly excluded from the scope of these two treaties.
290

  

However, not only are emissions from flights arriving into the EU ETS from these 

islands covered by the scheme, but the islands are considered “closely connected areas to 

EEA countries” and therefore are not included in the EU’s exemption through the “stop the 

clock”. 

 

e. Exclusion of SIDS of being able to supply CERs to the EU ETS 

The EU is the largest purchaser of Certified Emissions Reductions (CERs) from the 

Clean Development Mechanism (CDM) established under the Kyoto Protocol. After the 

                                                 
289

 Ibid.  
290

 See Status of Ratification of the UNFCCC, supra note 15 and see Status of Ratification of the Kyoto 

Protocol, supra note 22.  
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Durban Climate Change Conference in December 2011 (COP17), the European Union 

decided to limit its market for the supply of CERs to only the Least Developed Countries 

(LDCs), starting from 2013. This decision includes the only LDC in the Caribbean, namely 

Haiti, but excludes all Caribbean Small Island Developing States (SIDS) from being able to 

supply CERs to the EU ETS through project-based emissions reductions, despite their 

vulnerable position to climate change, their dependence on tourism and the fact that the EU 

ETS has a negative effect on their economies.
291

 

 

4. Economic impact of the EU ETS on Caribbean island states 

Most Caribbean island state economies are highly dependent on tourism. The 

economic impact of the additional costs imposed on airlines due to the EU ETS is therefore 

of great interest and importance to Caribbean island states, as an increase in air fares could 

reduce visitor arrivals and tourist expenditures, as well as increase prices of goods being 

imported by air from or via the EU. 

 

a. The importance of the EU market share to the Caribbean 

Due to the historical link between the Caribbean and Europe, the common language 

and cultural aspects, the large amount of immigrants from the Caribbean islands living in the 

European mother country, and direct flights from Europe to the Caribbean, a large market 

share of the tourist arrivals to the Caribbean island states comes from Europe. Changes to 

aviation policy or legislation impacting the aviation sector in Europe can therefore directly 

                                                 
291

 Overseas Development Institute, "The aviation industry, the EU’s Emissions Trading Scheme and Small and 

Vulnerable Economies: development-friendly frameworks," in Project Briefing, ed. Jodie Keane (2012). 
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affect the economy of a small island state with a high tourism dependency and a big 

European market share. 

 

 

Figure 3 

The average EU market share within the Caribbean is 20.4%
292

, but the EU market 

share ranges from 2% for Puerto Rico to 43.1% for Curacao. Other islands with a big EU 

market share are Barbados (39.6%), Antigua and Barbuda (38.2%), and Cuba (31.4%). 

 

                                                 
292

 Based on information available regarding the islands of Anguilla, Antigua and Barbuda, Aruba, Bahamas, 

Barbados, Bermuda, Cayman Islands, Cuba, Curacao, Dominica, Dominican Republic, Grenada, Jamaica, 

Montserrat, Puerto Rico, Saint Lucia, Saint Vincent and the Grenadines, Sint Maarten and the US Virgin 

Islands. 
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In order to create a preliminary indicator regarding the islands that would be most 

impacted by a policy changing the amount of EU tourist arriving by air to the Caribbean, we 

can combine the percentage of the total contribution of the tourism sector to the island’s GDP 

with the EU market share to obtain the island’s GDP relating to EU tourism.
293

 

 

 

Figure 4 

Based on this indicator, Antigua and Barbuda (28.3%), Barbados (18.7%) and Saint 

Lucia (13.5%) are the three island states most vulnerable to changes in EU tourist arrivals. 

Puerto Rico (0.12%) is the least affected island state. 

                                                 
293

 Only the islands with information available regarding their 2011 total contribution of tourism to the GDP and 

their 2011 EU market share were used in this indicator. 
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b. By comparison: The impact of the UK APD on the Caribbean 

The UK Air Passenger Duty (the “APD”) is an excise tax charged per passenger on a 

national or international flight departing from a UK airport.  This tax was introduced in the 

November 1993 Budget and came into effect on 1 November 1994.
294

 Small airplanes with 

an authorized take-off weight of less than 10 tonnes, or less than 20 seats for passengers, are 

exempted. The tax is also not payable by incoming international passengers with a layover of 

less than 24 hours after their arrival in the UK. However, in case of a layover of more than 24 

hours, the full duty is charged.  

Although the APD is generally viewed as a “green” tax
295

, John Healey, Chancellor 

of the Exchequer, noted in 2003 that the “[a]ir passenger duty (APD) was introduced in 1994 

as a measure whose principal purpose was to raise revenue from the aviation industry but 

with the anticipation that there would be environmental benefits through its effect on air 

traffic volumes.
296

” 

 

In 2008, the APD was restructured with the introduction of “bands”, which set the 

rates based on the distance between London and the destination country’s capital. The four-

tier banding system is also split up into a “reduced” rate, for travel in the lowest class 

available on the aircraft, and a “standard” rate, for any other class of travel (business, 

premium, first class).  

                                                 
294

 Antony Seely, "Air passenger duty: introduction," (House of Commons Library2012). 
295

 Journal Live, "Air passenger duty undermined public confidence in green taxes, say MPs," online: (2011)  

http://www.journallive.co.uk/north-east-news/todays-news/2011/07/07/air-passenger-duty-undermined-

public-confidence-in-green-taxes-say-mps-61634-29008906/. 
296

 House of Commons, "Bound Volume Hansard - Written Answers," online: (2003)  

http://www.publications.parliament.uk/pa/cm200203/cmhansrd/vo030715/text/30715w18.htm#30715w18.ht
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The rates as of April 1, 2012, are as following
297

: 

Band – From 1 April 2012 Reduced rate Standard rate 

Band A (0 – 2,000 miles) £ 13  (US$ 20) £ 26    (US$ 40) 

Band B (2,001 – 4,000 miles) £ 65  (US$ 100) £ 130  (US$ 200) 

Band C (4,001 – 6,000 miles) £ 81  (US$ 124) £ 162  (US$ 248) 

Band D (Over 6,000 miles) £ 92  (US$ 140) £ 184  (US$ 280) 

Table 4 

The APD did not only have an impact on low and middle income travelers, but also 

on parts of the world that heavily relied on tourism
298

, such as the Caribbean. When the four-

tier APD banding system was introduced, the Caribbean governments started protesting this 

“unjust” and “discriminatory” tax.
 299

 According to the banding system, the Caribbean island 

states fell into Band C, because their capitals were between 4,001 and 6,000 miles away from 

London, whereas the entire USA, including Hawaii, California and Alaska, fell into Band B, 

because Washington was within 2,001 and 4,000 miles from London. This provided the USA 

an unfair advantage compared to the Caribbean islands. 

There is disagreement regarding the effect and impact of the APD on sales. Hayes & 

Jarvis claims that the “APD ‘shows little impact on sales’ for long-haul”
300

. However, 

research by OneCaribbean revealed that “when the [APD] fares are raised progressively, 

there is a sharp negative reaction after reaching £500 in the UK market”
301

. In September 

2011, British Airways announced that they had cut flights and reduced capacity on their 

Caribbean routs because of the sharp rise of APD charges
302303

. “It is no coincidence that our 
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 HM Revenue & Customs, "Rates of Air Passenger Duty (APD)," online:  

http://www.hmrc.gov.uk/rates/apd.htm. 
298

 International Air Transport Association, "The UK Air Passenger Duty is unfair," online: (2009)  
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299
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reduction in the number of services to the Caribbean is accompanied by a rise in services to 

Florida – a destination that is taxed at a rate 20 per cent less than the Caribbean,” explained 

chief executive Keith Williams304. 

 

The APD and the EU ETS are alike in a number of ways: 

1. The APD is generally thought of as a “green” tax, the ETS is genuinely a green “tax”; 

2. The APD is charged on outgoing flights from the UK, the ETS is calculated on the 

emissions of incoming and outgoing flights from an EU airport; 

3. The APD is charged based on the distance from London to the foreign country’s 

capital and the type of “rate” the passenger is paying, the ETS is charged based on the 

distance from the place of take-off to the place of arrival; 

4. The APD charges have been fully passed on to the passenger, the ETS charges will be 

passed on to the passengers to a certain extent. 

 

The big difference between the APD and the EU ETS is that the APD is a standard 

rate per person per flight and is much higher than the predicted EU ETS charges. The EU 

ETS charges can vary from airline to airline, depending on its pass-through rate. However, it 

is good to keep in mind that the ETS charges will be paid on top of the constantly rising APD 

costs for flights taking off in the UK.
305

 Considering that London Heathrow Airport is the 

                                                                                                                                                        
cuts,"  Breaking Travel News(2011), http://www.breakingtravelnews.com/news/article/british-airways-plans-

to-cut-caribbean-routes/. 
303

 Daily Mail, "Over-taxed: BA cuts flights to Caribbean over high APD rates,"  Daily Mail(2011), 

http://www.dailymail.co.uk/travel/article-2039113/BA-cuts-flights-Caribbean-high-APD-tax-rates.html. 
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primary hub for British Airways, which serves a generous amount of Caribbean islands
306

, 

this will apply to all of their flights. 

 

c. The economic impact of the EU ETS on Caribbean island states 

After the UK APD resulted in the decline in tourist arrivals and the elimination of 

certain routes by British Airways, the Caribbean fears the impact of yet another ‘green tax’ 

on their economies. It is therefore important to determine whether the EU ETS will have a 

significant impact on both the tourism industry and the national economies of Caribbean 

island states. 

However, not many economic impact assessments have either independently assessed 

the impact of the EU ETS on the Caribbean, or been able to separate the impact on the 

Caribbean from the North, Central or South American impact. As the impacts on small 

Caribbean island states are incomparable with big, landlocked countries, these “joint”-

assessments shall not be considered in this thesis. 

 

The economic impact of the EU ETS will vary per Caribbean island state according to 

the economic vulnerability and sensitivity of an island’s GDP in relation to changes in EU 

tourist arrivals and expenditures. In doing so, the Caribbean island states are dependent on 

the reaction of airlines to the impact of the EU ETS on their operations, and the subsequent 

response of passengers thereto.  

As concluded in Chapter 3.3, even as it is expected that the EU ETS will increase air 

fares and decrease passenger demand, most airline impact assessment reports agree that the 

                                                 
306
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EU ETS will not have a significant impact on air fares or passenger demand. Because of an 

insignificant decrease in passenger demand, it is unlikely for an airline to drop any routes 

unless demand has reduced in large enough amounts to reduce the number of flights on a 

route and make a route unprofitable. Furthermore, carbon leakage through artificial non-EU 

stops or relocation of EU hubs has also proven not to be a profitable option for airlines.  

Accordingly, differences in tourist arrivals depend on, among other things, the 

increase in air fares due to the EU ETS, price elasticity on EU-Caribbean routes and global 

oil prices. In a 2010 study by Laurel Pentelow and Daniel Scott
307

, a range of values was 

used to represent the fluctuating prices of carbon and oil as well as price elasticity estimates. 

4 ‘marker scenarios’ were used in order to project the impact on tourism arrivals. In 

comparison to the ‘Business as usual’ scenario, a decline in tourist arrivals through to 2020 

of 1.3% to 4.3% was projected under Scenario A
308

 and Scenario B
309

. These declines are 

considered to be negligible. However, Scenario C, depicting a far more ambitious climate 

policy than A or B, showed a significant decline of 24%. Throughout the study, certain 

individual Caribbean island states, such as Barbados and the Bahamas, were found to be 

significantly more impacted than others, because of their high tourist-reliant GDP.Annual 

losses in visitor expenditures in the Caribbean region were also not significant under 

Scenario A ($384 million in 2020). However, Scenario B ($1.290 million in 2020) and 

Scenario C ($7.144 million in 2020) indicated that a more rigorous climate change mitigation 

policy could indeed have a serious economic impact on Caribbean island states.  

                                                 
307
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309
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In a different 2012 study by Elodie Blanc and Niven Winchester
310

, the proportional 

change in passenger arrivals is estimated as a function of the predicted airfare increase on 

both direct and indirect flights (dependent on allowances costs and pass-through rate
311

) and 

price elasticity of demand, and then multiplied by the EU market share to get the proportional 

change in total tourist arrivals. The increase in airfare ranged from 1.4% to 2.4% for direct 

flights and from 1% to 2.2% for indirect flights. Decreases in tourist arrivals from the EU are 

equally proportional to these changes in airfares. The decrease in total tourist arrival is, 

however, largest for Caribbean island states with big EU market shares, such as the Dutch-

Caribbean island states (Bonaire, Curacao). Finally, this study found an average increase of 

airfares by 1.6% ($19) and a decrease of total tourist arrivals of 0.35%. Antigua and Barbuda, 

Bonaire, Barbados and St. Lucia are predicted to have the largest negative economic impact 

because of their high tourist-reliant GDP. 

In conclusion, in comparing the increase in airfare due to the EU ETS ($19) to that of 

the UK APD ($124), it is clear that the EU ETS shall be expected to have a moderate to 

insignificant impact on the economy of Caribbean island states under the current mitigation 

policy characteristics relative to, for example, other aviation related taxes or charges such as 

the UK APD.
312

 

However, a more stringent mitigation policy than the current EU ETS (such as 

Scenario C) could have a serious impact on the Caribbean economy as it would greatly 

decrease the visitor expenditures. Therefore, the Caribbean island states should remain 

vigilant of the further evolution of global climate change mitigation measures and their 

                                                 
310

 Élodie Blanc and Niven Winchester, "The Impact of the EU Emissions Trading System on Air Passenger 
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subsequent impact on the Caribbean.
313

 The implications of new policy regimes on tourism 

development should be understood in order to be able to negotiate for a special status or 

compensation for Caribbean island states that could be adversely affected by said regimes.
314

 

 

5. Solutions to issues related to the “unrevised” EU ETS 

The current EU ETS is not anticipated to have a significantly detrimental impact on 

the Caribbean economy. However, any reduction in the numbers of tourist arrivals and 

expenditures is economically disadvantageous to the Caribbean island states.
315

 Furthermore, 

the scheme is intended to gradually, but steadily, lower the cap on emissions, thereby driving 

up the price of allowances, which shall result in a further increase of airfares and, 

consequently, is expected to result in a further decrease in tourist arrivals and loss of tourist 

expenditures in the Caribbean. This evolution into a more stringent regime with a far more 

imposing climate mitigation policy is foreseen to have a far more detrimental impact on the 

economies of Caribbean island states than the current EU ETS. Therefore, in anticipation of 

the further development of the EU ETS into a more stringent scheme, and in trying to control 

its effects on the Caribbean economies, the following solutions are presented. 

 

a. Revision of the EU ETS to include the CBDRRC principle 

In order for the EU ETS to be in line with the purpose of the UNFCCC framework 

and the Kyoto Protocol, it should incorporate the principle of CBDRRC in the execution of 

                                                 
313
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its scheme. As discussed by Scott and Rajamani
316

, the EU ETS is not in compliance with the 

principle of CBDRRC. However, this principle is essential to small island states as it grants 

protections to those countries that are vulnerable to either the long term effects of climate 

change or the short term effect of mitigation measures by other states. One way to include the 

CBDRRC principle into the EU ETS would be to exclude the emissions from flights 

departing from developing countries from the application of the scheme. Another way would 

be to differentiate between the historical and current responsibilities and respective 

capabilities of developed and developing countries with regard to the conditions for gaining 

exemption from the EU ETS based on their ‘equivalent to the EU’ climate change measures.  

 

b. Re-including Small Island Developing States in CDM projects for the EU ETS 

The European Commission has recently decided to exclude Small Island Developing 

States from being able to provide CERs to the EU ETS by participating in Clean 

Development Mechanism (CDM) projects. If Caribbean island states were to be able to 

participate in CDM projects, they could offset a portion of the lost revenue through a decline 

in tourist arrivals and expenditures by creating and selling carbon allowances within the 

scheme. Alternatively, if an equivalent of an EU ETS was to be instituted in the Caribbean 

(see Chapter 6.5(e)), the Caribbean island states could create their own CERs by having all 

island states participating in CDM projects. This way, the Caribbean island states would 

doubly benefit from their own Caribbean ETS. 

 

                                                 
316
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c. Create or contribute to an Adaptation Fund 

In November 2001, the Kyoto Protocol Adaptation Fund was established based on 

article 12.8 of the Kyoto Protocol. 2% of the proceeds from CDM projects are used through 

the Kyoto Protocol Adaptation Fund to assist and finance concrete adaptation projects and 

programs in developing countries Parties that are particularly vulnerable to the adverse 

effects of climate change.
317

 

In a second proposal by Scott and Rajamani
318

, an unrevised EU ETS could be 

compliant with the CBDRRC principle while treating all airlines and routes equally by 

allocating the revenues derived from flights departing from developing countries into the 

Kyoto Protocol Adaptation Fund, or a separate EU ETS Adaptation Fund, to help finance 

climate change mitigation and adaptation activities in developing countries. 

A similar proposal was made by the Group of Least Developed Countries to impose 

an International Air Passenger Adaptation Levy (IAPAL), which constitutes of a small 

passenger charge of $8 on each international roundtrip economy flight and $40 on each 

international roundtrip business flight.
319

 This way, the fund would be anticipated to raise 

approximately $8 to $10 billion annually, to ensure adequate financing for developing 

country adaptation costs.
320

 After a comparison of these additional charges on international 

tourist arrivals to the current increase resulting from the EU ETS, it has been concluded that, 

like the current EU ETS policy, the IAPAL would not have a significant impact on tourist 

arrivals.  
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d. All Caribbean island states should become party to the UNFCCC and Kyoto 

Protocol  

As only half of the Caribbean island states are currently party to the UNFCCC and 

Kyoto Protocol, their voices are not fully heard with regard to the negative impacts of short 

term climate change mitigation measures such as the EU ETS on their island states. Given 

their economic sensitivity to climate change mitigation measures, Caribbean island states 

have different issues and priorities which should be addressed by these treaties. However, in 

order to address these issues, the Caribbean island states must first become Parties to these 

treaties, organize their issues and concerns through a regional group such as the Caribbean 

Community Climate Change Center (CCCCC) and raise their voices through the appropriate 

channels. Additionally, the non-Party Caribbean island states cannot rely on the safeguards 

and protections provided by the UNFCCC and Kyoto Protocol, as these only apply to State 

Parties. These safeguards include that State Parties have to take the principle of CBDRRC 

into account in the execution of their UNFCCC commitments with other State Parties. 

Furthermore, Caribbean island states that are Party to the UNFCCC and Kyoto Protocol and 

are vulnerable to the adverse effects of climate change can request assistance through the 

Kyoto Protocol Adaptation Fund. 

 

e. Create a regional Caribbean ETS 

If the EU ETS remains unchallenged and unrevised, and the EU ETS allowance 

revenues are not adequately earmarked for the assistance to vulnerable developing countries 

or global climate change mitigation purposes, the Caribbean will have to look into other 

ways of improving their situation. By creating a regional Caribbean ETS, the Caribbean 
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island states can combine the benefits of being exempted from the EU ETS and the creation 

and contribution to a new Caribbean Adaptation Fund with being independent of the 

application of other carbon emission schemes that are not compatible with, among other 

things, the structure, culture, development and sensitivity of the tourist industry of the 

Caribbean. 

A great majority of Caribbean island states are classified by the UN as Small Island 

Developing States, and would be considered developing countries by the UNFCCC. The 

historical carbon emission levels of the Caribbean are also very low. Due to relatively low 

carbon emissions in the Caribbean region, the carbon caps can also be kept at a level 

representative of the development of a region of developing countries. Therefore, an 

emissions trading scheme for the Caribbean should be created on the basis of the Caribbean 

island states’ historical and current carbon emissions, and their respective capabilities as 

developing countries. This Caribbean ETS must not hinder economic development within the 

region, but should promote sustainable growth and further encourage the community to 

invest in the Caribbean’s adaptive capacity to climate change. The Caribbean ETS does not 

have to be equal to the EU ETS; the Caribbean ETS should be equivalent based on the 

CBDRRC principle. 

An example of the promotion of sustainable growth is the proposal for the 

establishment of a ‘Single Caribbean Airspace’, as brought forward by the Caribbean 

Aviation Safety and Security Oversight System in 2011.
321

 Like the Single European Sky, it 

intends to “reduce fragmentation and complexity, increase air traffic control capacity, reduce 

delays, facilitate introduction of new technology and increase harmonization and 

                                                 
321

 Caribbean Aviation Safety and Security Oversight System, "Feasibility of the establishment of a "Single 

Airspace" within the Caribbean," online: (2011)  

http://www.onecaribbean.org/content/files/SingleCaricomAirspaceJune2011.pdf. 
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cooperation”.
322

 Such an important project to the aviation and tourism industry of the 

Caribbean could, in turn, be financed by the revenues from the Caribbean ETS. 

With regard to the international aviation aspect of the Caribbean ETS, the scheme 

would retain the revenue from carbon emission allowances to aviation within the Caribbean, 

as it would otherwise flow into the EU.
323

 That way, this revenue can be redistributed and 

used in improvement of airport infrastructure and technology according to the needs of the 

Caribbean island states, without interference or dependency on third parties. 

 

f. The most direct and controllable solution to the Caribbean island states 

In order not to be dependent on a timely revision of the EU ETS or climate change 

related decisions of the EU or other third countries, the most direct and controllable solution 

to the Caribbean island states should include that (1) the 15 remaining non-Party Caribbean 

island states become party to the UNFCCC and Kyoto Protocol in order to be able to rely on 

the safeguards and protections provided by these treaties, and (2) all Caribbean island states 

work together to create a regional Caribbean ETS in compliance with the UNFCCC, Kyoto 

Protocol and the CBDRRC principle so as to also satisfy the EU ETS’ conditions for 

exemption. This way, the Caribbean island states can create a stronger and more independent 

position for themselves within the global climate change framework of the UNFCCC. 

 

  

                                                 
322

 Whether this Single Caribbean Airspace initiative will also significantly lower aviation carbon emissions is 

not discussed in the proposal. 
323

 See Overseas Development Institute, supra note 291 at 3.  
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Chapter 7 – Conclusion 

After, first off, determining the deficiencies in the EU ETS relevant to developing 

states as compared to the UNFCCC and Kyoto Protocol, secondly, analyzing the legal and 

economic impact of the inclusion of aviation into the EU ETS on airlines worldwide and 

furthermore examining the effect this impact will have on Caribbean island states and, 

finally, providing solutions for Caribbean island states to the issues arising from the inclusion 

of aviation into the EU ETS, this thesis has attempted to determine what the impact of the EU 

ETS will be on Caribbean island states and, additionally, how these Caribbean island states 

can deal with the issues that are expected to arise from the inclusion of aviation into the EU 

ETS. 

The EU ETS should be, but is not, compliant with the ‘common but differentiated 

responsibilities and respective capabilities’ principle (the CBDRRC principle) of the 

UNFCCC. This deficiency is extremely relevant to Caribbean island states as their 

‘differentiated responsibilities’ for historical emissions and ‘respective capabilities’ for the 

reduction of current emissions are significantly lower than those of the EU ETS. In the 

execution of its UNFCCC commitments, the EU has not given the proper consideration to the 

adverse effects of the short term economic impact of the implementation of its policies and 

measures, such as the EU ETS, on small island countries such as Caribbean island states, as 

per article 3 of the UNFCCC. 

The legal impact of the EU ETS on the worldwide airline industry is that the 

emissions from the entire flight departing from or arriving in an EU airport shall be covered 

by the EU ETS, unless excluded by the de minimis rule. This results in an increase of the 

overall administrative burden for airlines as they have to monitor, report and verify their 
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emissions as well as surrender the equivalent number of allowances for their annual 

emissions to their responsible EU Member State. 

The economic impact on airlines is that there will be an increase in airfares, 

depending on the pass-through rate behavior of airlines, which may in turn affect passenger 

demand. This pass-through rate can mean the difference between airlines reaping windfall 

profits, being ‘revenue neutral’ or suffering losses due to the EU ETS. However, because of 

the range of assumption parameters, methods and pass-through scenarios, there is no 

consensus on the exact increase in airfares. Nevertheless, the EU ETS is estimated not to 

have a significant impact on passenger demand as compared to such other costs as fuel 

surcharges or air passenger duties.  

It is expected that the impact of the EU ETS to the economies of Caribbean island 

states will be moderate to insignificant under its current mitigation policy characteristics. 

However, a more stringent mitigation policy could have a serious impact on the Caribbean 

economy as it is expected to greatly decrease tourist expenditures. The Caribbean island 

states most vulnerable to these changes in tourist arrivals and expenditures are those with a 

high tourist-reliant GDP in combination with the EU representing a large market share of 

their tourism industry. Therefore, the Caribbean island states should remain vigilant of the 

further evolution of global climate change mitigation measures and their subsequent impact 

on the Caribbean. 

Finally, although the current EU ETS is not anticipated to have a significantly 

detrimental impact on the Caribbean economy, any reduction in the numbers of tourist 

arrivals and expenditures is economically disadvantageous to the Caribbean island states. 

Therefore, in order to be less dependent from the further development of the EU ETS or any 
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other third country climate change mitigation measures, Caribbean island states should create 

a stronger and more independent position for themselves within the global climate change 

framework of the UNFCCC by having all 31 Caribbean island states become party to the 

UNFCCC and Kyoto Protocol and by working together to create a regional Caribbean ETS. 
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