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PREFACKE

"Si le législateur entend prohiber les coalitions...
c'est au'il entend se substituer aux parties dans la
fixation des salaires. L'Interdiction des gréves
vostule donec la réglementation légale du prix de 1la
rein-d'oeuvre."t

Here 1is a statement, naraohirasing the sponsor of
an early French enactment to legalizs coalitions of work-
men, expressing the choice which faces sovery state in 1its
attempts to formulate a nolicy regarding employer-employee
relations, Should the statc leave the determination of
the conditions of labour to the partiles themselves, or
should the state intervene in this relationship? should
intervention take thc form of dictating the terms of agree-
ments between the parties, or should the representatives
of the state merely assist the partlies to find thelr own
solution?

The answers which the legislators of various states

heave civen to these auestions are expressed in the positive

1 Zdouard Dolléans and Gérard Dehove, Histoire du
travail en France (Editions Domat Montchrestien, Poris,

1953), Vol. I, b». 258,

11
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legislation of the state. The policy of a glven state
may vary over time, At a given point in time, the poli-
cles of various states may differ from one another.
Statesmen, 1n preparing a new piece of leglslatlion, often
find 1t profitable to study the measures taken in other
‘jurisdiciions where similar conditions prevail. A com-
parison of the rules and institutions created by men of
different countries to govern the employer-employee
relationship 1s one of the more rewarding ways in which
to evaluate critically each of those systems of rules
and institutions.

A comparison of the role of the state in employer-
employee relations in France with that of the Province
of Quebec is a most natural one, Legal writers have
long been accustomed to comparing the civil law of Quebec
with that of France because it was precisely from the
latter that the former was derived. Similarly, the
Province of Quebec is indebted to France for much of her
labour legislation. As far as the individual labour
contract is concerned, it continues to this day to be
based on the rules of the clvlil code, where the articles

adopted by the Quebec codifiers closely follow those of
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the Code Napoléon.2 Whlle the simple relationship fore-
seen by the codes has been modified by a mass of statutory
enactment and, in the case of France, by & codificatlon

of the labour law, the similarity persists. In collective
labour relations, the law of Quebec was, untll the Labour
Relations Act of 1944, drawn from that of France or
influenced by the same forces,

For the economist, a study of the institutions gov-
erning the determination of the price of labour has a great
deal of importance. The economist is concerned with the
effects of the final outcome on wages, on prices, on dis-
tribution, on employment. If the rules concerning the
way in which the price of labour 1s arrived at were changed,
the average level of wages would be affected just as, 1if
the rules of the game of baseball were changed to require
four strikes before a batsman could be retired, instead of
three, the scores of baseball games would be higher than
they now are, The economist ls also interested in the
extent to which these considerations have been a factor in
the answering of the baslc policy question as to the proper
degree of state intervention.

This work 1is a comparison of the existing law which

2 Gregory Charlap, The Legal Status of the Worker in
Quebec (unpublished Master's thesis, MMcGill University,
Montreal, 1934), o. 1.




governs the employer-employee relationship, in France

and in the Province of Quebec, It is written, it must

be admitted, from the point of view of a Quebecer, looking
to France as a past source of inspiration in the field of
labour legislation to see which of that country's institu-
tlons could with profit be adopted by the Province of Quebec.
It is by its nature expository and eclectic. Reference 1is
made chiefly to texts of law and to writers commenting
directly upon them. It is not, however, an attempt to
write a legal treatise, and very little conslderation 1is
given to questions of vrocedure and sanctions. Moreover,
since it concentrates on the existing law, cquestions of
soclal and legislative history are only introduced where
they would be of some assistance to the reader in under-
standing the current situation. It is not a purpose of
this work to examine the historical development of each
legislative measure.

Finally, as it 1s my purpose to emphasize the institu-
tions which govern the determination of the price of labour,
I do not propose to study such important aspects of employer-
employee relations as industrial accldents, apprenticeship,
safety regulations, nor such imvortant manifestations of
the role of tie state as the laws concerning the establish-

ment and administration of the devartment of labour. In
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the case of France, I will limit myself to the metro-
politan law, eliminating any conslderation of the maritime
code or the code for the overseas territories.

Some difficulty 1is presented in comparing a province's
legislation to that of a country. 3ince my vprimary purpose
18 to compare the legislative policies of Quebec governments
with the pollcies adopted by French governments, I wlll not
deal with the legislation of the Dominlion Government in
Canada as 1t affects employer-employee relations in the
Federal-Jurisdictlion industries located in Quebec, I shall
only deal with Federal legislatlion when, due to the vrovi-
gions of the British North America Act, Quebec has no
Jurisdiction over a subjlect.

The work 1is divided into two parts. In the first I
will examine the individual labour contract and, in the
second, collective labour relations,

Some definltions mlght ald the reader in the under-
standing of this work. The need for them stems from a
different use of certain words in France from that in
Quebec., Whereas in Quebec the word "emnloyé" is used as
an almost direct translation of the English "employee",
in France, the word has a very special meaning, and
"employee" is translated as "salarig". "Employé" refers

to a worker whose task is primarily intellectual as opposed
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to manual, who has certain supervisory dutles, who parti-
clpates in administration rather than in direct manufac-

3 The worker whose task is manual is

ture of a product.
called "ouvrier", As opposed to these two classes,
there is a third class of workers in France known as "les
cadres". They are characterized by the fact that they
posgess some technical, administrative or commercial
training which they apply in thelr work, they exercise
the power to command, and recelve a delegation of power
from the employer.4 The distinction is important in the
labour law of France and so when referring to one of these
perticular categories, I shall employ the French term.
When referring to all the employees of a firm, I shall
use the English word, "employee".

A further distinction must be made between the mean-
ing of the word "union" in French and the meaning which
i1t has in English. In strictest terminology, "union" in
English means only the natlonal or international organiza-
tion which grants charters to local branches, called locals,
and which is affiliated with other unions in confederations,

federations or congresses, Thus, the United Steelworkers

3 A, Brun and H. Galland, Droit du travail (Paris,
Sirey, 1958), p. 186,

4 Ibid. n. 188
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of America are a union. However, the term 1s often used
in collogquial speech to refer to the local branch. In
France, '"union" refers to either what are called "unions"
in English, or to the federations, confederations and
congresses of unions. It never refers to the basic unit,
or local group which is called a "syndicat" or syndicate.
To complicate matters further,the term "syndicate" 1is
used in Quebec to designate combinations of workmen incor-
porated under the terms of the Professional Syndicates
Act.5 In France, only those combinations of workmen
which are incorporated may sign a collective agreement,
which 1s not the case in Quebec, where an assoclation
(which "includes a professional syndicate, a union of
such syndicates, a group of emvloyees or of employers,
bona i;gg,”6) may also, under certain conditlions be a
party to a collective agreement. In the Professional
Syndicates Act, moreover, the term "union" is used to
refer to an affiliation of syndicates, but only on the
first level, since an affiliation of "unions" 1is known

as a confederation,

To solve this dilemma, I propose to use the term

5 Chapter 162, R.S.Q., 1941

6 An Act to Constitute a Labor Relations Board,
Chapter 1624, R.3.Q., 1941.3. 2(4d)
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"syndicate" only when referring to an incorporated com-
bination of workmen, whether in France or in Quebec. I
propose to use the word "assoclation" when referring
either to a syndicate or a group of employees or employ-
ers bona fide in Quebec. "Union" will mean an affilia-
tion of syndicates, whereas "confederation" will be used
to indicate an affiliation of "unions". I propose to
derogate from these definltions only in the use of the
term "union security clause” where "union" refers to any
workman's organization signing a collective agreement,
including a syndicate,

The term "représentants du personnel" has in France
greater significance than its literal translation "repre-
sentatives of the personnel". It refers to the members
of the "comitd d'entreprise" as well as to the delegates
of the personnel, both of which are groups wilith a particu-
lar function. They will be discussed in Part Two, but it
is important to retain the fact that "représentants du
personnel"” has a particular meaning. I will, for that
reason, use the French phrase.

The bilbliography consists both of works consulted
and a selected list of ma jor works on the subject. Since
I had necessarily to restrict myself largely to actual

texts of law, a 1list of works consulted would not direct




the reader to some of the further sources to which he
might find it profitable to go.

The following abbreviations have been used in the
footnoting:- |
C.C. Louls-Joseph de la Durantaye, ed.

Petlt Code Civil Annoté de la Province

de Quebec, (Montreal, Wilson and La-
fleur), 1956.

C.N. Code Civil (Paris, Dalloz), 1957,
(French Civil Code or Code Napoléon)

C.T. Code du travall (Paris, Dalloz), 1959.

L.I.C.T. Livre premier, code du travall,

I am deeply indebted to my tutor, Professor J, C.
Weldon, as well as to Professor H. D. Woods of the Depart-
ment of Economics and Political Science, whose broad view
of labour relations policy helps one to see through the
mass of legislative enactments to the broader purpose be-
hind them. My avpreciation must also be extended to Pro-
fessors Louls Baudouln and Paul Crepeau and to Mr. Perry
Meyer of the Faculty of Law whose clarification of some of
the fine points of law involved in this work made it possi-
ble for a non-lawyer to complete.

My thanks as well to the staffs of the Redpath Library,
the Commerce Library and the Library of the Faculty of law,
whose Infinite patience with renewals enebled me to carry

out my research,
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PART ONa

TH& INDIVIDUAL LABOUR CONTRACT

CHAPTZIR ON&

THE CIVIL CODZ5 AND THE ROLa& OF THX sSTATE

Each and every employee in France and the Province
of Quebec 1s deemed by law to have an individual labour
contract with his employer. The employee may not be
avare of this since, in an increasingly large number of
cases, the terms and conditions under which he works are
created by a collective labour agreement. Nevertheless,
such a contract exists, and, in the absence of a collec-
tive labour agreement, 1is the sole source of his obliga-
tion to provide the employer with work, and of the employ-
er's obligation to pay him a given salary.

The rules governing this important contract are based
on the civil codes of France and the Province of Quebsec,
as well as statutory modification of these rules, which

1



has developed gradually since the time of the codifica-
tions, due to a baslc change in policy as to what the
role of the state should be.

Au moment des deux Codifications, la liberté
individuells, avait pour corrollalire la reconnais-
sance de la liberté contractuelle, car toutes deux
reposaient sur le sens de la responsabilité
individuelle. La liberté contractuelle étalt
inspirée dans les deux Codes par l'autonomie de
volonté, véritable principe de philosophie selon
laquelle la volonté individuelle seule, peut créer

le droit et est de ce fait supérieure & la loi
elle-m8me qui ne fait que la reconnaftre.

Though the codifiers of the Quebec code were instruc-
ted to "embody therein such provisions only as they hold

2 and though Quebec had been

to be then actually in force'
cut off from any development in the French law since 1763
when the province was ceded to the English, the principle
of "autonomie de la volonté" stemming from the philosophy
of Rousseau and the economics of "laisser-faire" pervaded
both codifications. In simplest terms, the principle of

freedom of the will in matters of contract presumes that

the parties entering into an agreement know best what 1is

1 Louis Baudouin, Le Droit civil de la Province de
Québec, moddle vivant de Drolt comparé (Montreal, Wilson
and lafleur, 1953), p. 640.

2 An Act Respecting the Codification of the Laws of
Lower Canada relative to Civil Matters and Procedure, s.6,
In John Durnford, Collection of Legal History Documents
(Montreal, McGill University, Faculty of Law), p. 107.




in their own interest and can best be relled on to serve
that interest,

It follows loglcally that the role of the state should
be strictly limited. There should be no interference to
dictate the terms of the agreement. Rather, the partles
should be free to include any provision in the contract
which is not contrary to what was then a very limited con-
cept of public order.d

Labour contracts, like all other contracts, were to
be governed by this rule. The Juridical equallty among
contracting parties, which 1is the very basis of the princi-
ple of "autonomie de la volonté", was extended to the
parties in the individual labour contract, with the price
of labour, like the price of any other thing, to be arrived
et by the bargalning between these parties. The actual
economic inequallty was ignored, with the result that the
individual labour contract became what is known as "a
contract of adhesion'", where the terms are dictated by one
party, the other party merely accepting or rejecting them,
with no power to modify the terms.

In France, 1t was even contended that the state ought
to intervene by outlawing coalitlons, which, under the

"ancien régime" had restricted the freedom of workers by

3 Article 13 C.C.; Article 6 C.N.



extensive regulation. Thus, the French Revolutlion pro-
duced an early form of "right to work" law, the "loi le
Chapelier" of 14-17 June, 1791. In Quebec, no such
argument was necessary. With the cession in 1763 of
Canada to the English, public law in Quebec became that
of England automatically, in accordance with the recog-
nized principles of International Law.4 Public Law
concerning combinations was, in England at that tlme,
governed by the common law doctrine of conspiracy whereby
any attempt to regulate employer-employee relations was
held to be against the public interest as interfering with
the freedom of commerce.5 English criminal law was ex-
pressly continued in force in Quebec by the Quebec Act of
17748, while the liberalizing English statutes of 1824,
1859 and 1871 had no effect in Canada.'

Thus, at the time of the two codifications, the French

in 1804, and the Quebec codification of 1866, public policy

4 Edmond Lareau, Histolre du Droit canadien, (Montreal,
A. Périard, 1889), p. 37.

5 Marie-Louls Beaulleu, Les conflits de droit dans les
rapports collectifs du travail (Quebec, Les Presses
Universitaires ILaval, 1955), p. 30.

6 The Quebec Act, 14 George III, c¢.83, s.XI, in Durnford,
op. cit., p. 37.

7 Emile Jules Colas, Le dévelovpement du concept de
personnalité Juridigque et les unions ouvricres au Canada,
(unpublished Master's thesis, McGill University, Montreal,
1950), p. 147




was directed towards protecting the freedom of the con-
tracting parties, which freedom, it was believed, was
best protectsed by preventing any group from imposing its
will on the individual.

As on many other matters, the Quebec codifiers
adopted, at least in effect, the articles of the French
code on the subject of the lease and hire of the personal
gservice of workmen, servants and others (as the individual
labour contract is called).8

This absolute contractual freedom has been limited,
since the time of the codification, by means of laws and
statutes regulating the capacity to contract, the hours
of work, minimum salaries payable and many other subjects.
Public policy no longer leaves the partlies free to put any
terms they choose into the contract. While the civil
codes have only been amended slightly, the legislator has,
by means of particular laws, enlarged the meaning and the
scope of article 6 C.N. and article 13 C.C. by creating

new rules of public order which the partles cannot agree

to contravene.

8 Commission to codify the civil law of Lower Canada,
Fourth Report (Quebec, George E. Desbarats, 1865), p. 30.




CHAPTER TWO

THE FORMATION OF THE INDIVIDUAL LABOUR CONTRACT

As can be gathered from what has been sald in the
first chapter, the rules governing the valid formation
of the individual labour contract have two sources. On
the one hand there are the articles of the civil codes,
and on the other there are the statutes passed since the
codifications, inspired by a growing sentiment in favour
of state intervention to protect the weaker of the parties.
In the civil code, the lease and hire of work (a
generic term which includes work by estimate and contract,
and the engaging of the services of a carrier to transport
goods or persons, as well as the lease and hire of personal
services) is defined as "a contract by which one of the
partles, called the lessor, obliges himself to do certain
work for the other, called the lessee, for a price which
the latter obliges himself to pa.y.":L

As 1s the case with all contracts governed by the

1 Article 1602 C.C. The French Code (Article 1710 C.N.)
omits the appellations "lessor" and "lessee", but 1s other-
wise identical.




civil codes, its formation is subject to certain requisites
enumerated by article 984 G.C. (1108 C.N.), namely, that
there must be partles legally capable of contracting,

their consent legally given, something which forms the
object of the contract and a lawful cause. Let us examine
first of all the requirement that there be parties legally

capable of contracting.
I. CAPACITY IN THE CIVIL CODES

Desplte the general policy of the civlil codes to allow
parties to contracts to act with complete freedom, a need
to protect certain classes of people was recognized, and
the codes declare such persons incapable of entering into
a contract.2 We shall examine the cases of the minor,
the marrled woman, and the interdicted person.

Minors, it 1is clear, can, in the law of both France
and the Province of Quebec, sign contracts, and, moreover,
such contracts are not void due to the mlnority alone of
the signatory. They are, rather, voidable, that is,
susceptlble of being declared void upon proof by the minor

that he has suffered 1esion,3 defined as "la rupture

2 Articles 986, 986a C.C., 1124 C.N,.

3 Baudouln, op. cit., ». 689.

P, B. Mignault, Le Droit civil canadien (Montreal,
Librairie du Droit et de jurisprudence, 1901), V, 247.

Gérard Trudel, Traité de Droit civil du GQuébec, (Montreal,
Wilson and Lafleur, 1946), V, 23%4.




d'éagullibre entre ce qu'une partie donne et ce gu'elle
regoit."4 The other party cannot railse the matter of
the minor's incapacity.

A contract by an unemancipated minor would, in the
law of Quebec, only be binding if it were undertaken with
the ald of his t.utor,5 a labour contract beilng an act of
mere administration6 which the tutor is entitled to under-
take in the name of the minor.’

The French law, which differs from the Quebec law,
would make the contract voidable even 1if the minor was
represented by his tutor.8

In elther case, a minor who has been emancipated
according to the terms of the code, may contract for the
hire of his labour services,?

At the same time it is clear that a minor who 1is an
employer may not have an employment contract annulled for
lesion if he ig a trader, that is, if the contract con-

cerned a business enterprise owned by the minor. He would

4 Baudouin, op. cit., p. 68T7.

5 Article 1002 C.C.

6 Charlap, op. cit., pp. 6-13.

7 Article 290 C.C., Article 450 C.N,
8 Article 1305 C.N.

9 Article 319 C.C., Article 481 C,N.



have such recourse if the contract was entered into on
his part as a non-trader, for example, with a domestic
servant.lo
In the civil code of Quebec, as amended in 1888, a
minor may act alone, wlthout the aid of his tutor or the
prior registration of his act of tutorship, in sueing for
hils wages once he has attalned the age of fourteen years,
and, with the permission of the jJjudge, may bring any other

action resulting from his contract of employment.
the French code, there is no such provision, but the Labour
Code provides that where representation of the minor before
the Labour Tribunals by his father or tutor is impossible,
the Tribunal may grent the minor permission to act before
them.12

In practice, in both France and Quebec, large numbers
of minors who have reached the legal working age of fourteenl3
engage themselves to provide thelr labour services without

the aid of a tutor, or without a tutor ever having been

appointed.

10 Articles 1002 C.C., 1308 C,N.

11 Article 304 C.C.

12 Article 71, L. IV. C.T.

13 For France, Article 2 L, II. C.T.

For Quebec, Industrial and Commercilal Establishments
act, ¢.175 R.5.Q., 1941, s. 6 (2).
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In France, a project for the revision of the civil
code has proposed to allow minors of sixteen and over to
conclude labour contracts with the approval of thelr
tutors, and, from the age of eighteen, alone.14

The capacilty of married women 1s subject to different
rules in France and Quebec, In Quebec, the capacity of
& married woman to contract 1s dependent on the matrimon-
ial regime she has chosen. In the case where there 1s
community as to property, the wife requires the authoriza-

15 The same applies

tion of the husband before she can act.

if the marriage contract stipulates only that the husband

and wife will be not common as to property. Where, however,

the wife has been married under an arrangement whereby she

1s separate as to property from her husband, she retalns

the capacity to perform acts of administration, which include

the hiring out of her labour services.16
Similarly, if she has been judicially separated from

bed and board, she regains full civil capacity.17 In the

cases where the married woman requires her husband's

14 Brun and Galland, op. cit., p. 350.
15 Article 177 C.C.
16 Article 1422 C.C.

17 Article 210 C.C.
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authorization and does not receive it, her contract is
absolutely null and anyone may attack it on that basis
who has an interest in dolng so.18
Married women, no matter what the requirements for
thelr capacity to contract, may retain the wages of their
labour and dispose of them as they see fit.19 Wives who
are public traders (having obtained the consent of their
husbands to become public traders, whether such consent
was express or implied) may validly contract for the
purposes of thelr commerce, which includes the hilre of

20 A wife who is not a public trader, and who

labourers.
1s common as to property with her husband, may not hire
the gervices of labourers.

Unmarried women, who are of the age of majority, are
fully capable to lease their labour services or to hire
the services of others.

The existing French rule has modified the stringent
terms of the traditional incapacity of married women.

The laws of February 18, 1938 and September 22, 1942

determine their capacity to hire labour services or to

lease them., The married woman may take a job without

18 Article 183 C.C.
19 Article 1425a, C.C.

20 Article 179 C.C.
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her husband's consent, and she may even become an employer
wlthout his consent. Hls consent 1s presumed so long as
he does not object. If he does object, 1t is his right
to have the contract set aside. The wife retains a right
to have the courts review the matter to determine whether
her husband's action was really taken in the superior in-
terest of the famlly, or for unjust cause.2

Persons who have been deprived of the exercise of
their cilvil rights through the process of interdiction22
may nelther in France nor Quebec conclude a valid contract.
In France, the causes of interdiction do not include prodi-
gality, and prodigals and persons afflicted with weakness
of understanding may validly contract without the assist-
ance of judiclal counsel.23 In Quebec, prodigality is
among the causes of interdiction and persons of weak under-
standing, or temporary derangement of intellect caused by
disease, accident, drunkenness or other factors, are
prohibited from contracting,24 if such weak understanding
or derangement of intellect was as a matter of fact suffi-

clent to make impossible any formation of real consent.25

21 Brun and Galland, op. cit., pp. 350-351.
22 Article 325 C.C., Article 489 C.N.

23 Brun and Galland, op. cit., p. 350.

24 Article 986 C.C.

25 Baudouin, op. cit., p. 696.
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IT. LECAL LIMITATIONS TO THE FREEDOM TO HIRE AND TO
Ba HIRED

To the civil law rules vrotecting minors, married
women and interdicted persons by declarlng them lncapable
of contracting, the laws of France and Quebec have added
legal impediments to the formation of certain labour con-
tracts. The state has intervened to protect particularly
weak parties, as well as to carry out other aims of policy,
by limiting the freedom of certain employees to be hired,
and of employers, in certain circumstances, to hire and
not to hire.

In both France and Quebec, the general rule is that
the minimum age for employment is fourteen, the age at
which the obligation to continue in school ceases.26 In
the case of Quebec, a child who has finlshed elementary
school before the age of fourteen, and who produces a
coertificate to that effect, may validly be hired by a
firm?7 as long as the firm is not an industrial or commer-

clal establishment as defined in Section 2 (3) and (4) of
the Industrial and Commercilal lstabllshments Act%8 In

26 For France, Article 2, L.II.C.T., Law of Sept.25, 1948.

For Quebec, Industrial and Commercial Establishments Act,
c.175, R.5.Q., 1941; An Act Respecting Compulsory School
Attendance, 7 Geo. VI, c.l3, s.290a (May 26, 1943)

27 An Act Respecting Compulsory School Attendance s.290c

28 Industrial and Commercial Establishments Act, s.6 (2)
(First passed 57 Vic. c.30, 1894, replacing the Quebec
Factories Act, 48 Viec., c.32, 1885),.
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such establishments, a certificate of study must be pro-
duced by all boys and girls between the ages of fourteen
and sixteen on the demand of the inspector of industrial
and commercial establishments2? The employer may be
required to produce a certificate signed by the parents

or tutor of a boy or glrl indlicating the age of the em-
ployee.’O The inspector has the right to require a

medical examination of an employee to determine his age

or physical fitness, and, 1f the doctor examining so
advises, the employee may be discharged.Bl Moreover,

the Lieutenant-Governor in Councll 1s empowered to forbid
the employment of glirls or women under eighteen years of
age, and of boys under sixteen years of age, in establish-
ments classified as dangerous, unwholesome or incommodious?2
In establishments where the work might be dangerous or
harmful to their health, the Lieutenant-Governor in Council
may prohibit entirely the employment of women and girls and
of boys under the age of eighteen.33

In France, the Labour Inspector has the right to

29 Industrial and Commercial Establishments Act, c.l75,
R.S5.Q., 1941, s.10

30 Ibid., s.6 (4)
31 Ibid., 8.7

32 Ibid., s.6 (1)
33 Ibid., s.6 (3)
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provoke the medical examinatlon of any person under the
age of sixteen seeking employment in any industrial or
commerclal establishment, in any liberal profession or
family workshop, to determine whether or not the Job 1s
too difficult for such person.34 France has also signed
and ratified an International Labour Covenant which
provides that medical examinations must be glven to all
persons of eighteen years or under before they are hired,
and perlodic examlnations subsequently untll they reach
the age of twenty-one.>’5 A decree of May 24, 1938 makes
it compulsory for persons between the ages of fourteen
and seventeen to have a certificate proving that they
have completed a course of training for a trade before
obtaining employment.36 A decree of July 19, 1958 1lists
a number of employments which are forbidden to women and
a number which are forbldden to children on the grounds
that they are too dangerous.37

In an effort to ration the available employment, the
French have legislated against what is known as "travail

noire", the taking of a second job by a person who is

34 Article 4, L.II.C.T., Law of Sevtember 25, 1948,

35 Brun and Gelland, op. cit., p. 324. (Ratified
August 6, 1951)

36 Code du travail, (Paris, Dalloz, 1959), p. 375.

37 Ibid., p. 481,
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already employed 1in order to increase his income, The
law of October 11, 1940 prohibits permanent supplement-
ary gainful employment or employment on the legally
obligatory day of rest.38
The decree of August 1, 1936 (article 7)39 and the
decree of September 26, 1936 (articles 11 and 12)}+O forbid
gainful employment during the compulsory annual paild
vacations. Other measures have forbidden public em-
ployees in a specific list of functions to take on
supplementary work at the same time in the private
sector of the economy, and have prohibited pensioners
of the public service from taking on full-time govern-
ment employment, on pain of forfeiting a part of thelr
pensions.41
In Quebec, under the Weekly Day of EKest Act,42

providing for one day off in seven (not necessarily

Sunday) for emvloyees of hotels, restaurants and clubs,

38 Brun and Galland, op. cit., p. 328. ("Pratiquement
11 est resté inappliqué par suilt des difficultés de contrdle').

39 Code du travail, (Paris, Dalloz, 1959), p. 286.

40 Ibid., p. 289.

41 Decree, October 29, 1936, modified by the Law of
December 31, 1953 and the Law of July 11, 1955, Brun
and Galland, op. cit., p. 328.

42 ¢,166, R.5.Q., 1941, first passed 8 Geo. V, ¢.53
(1918).
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such employees are prohibited from using such day of rest
to take on other gainful employment.43 The pensions
of superannuated government employees are suspended if
they return to full time government service, under Section
25 of the Pension Act, Chapter 13, Revised Statutes of
Quebec, 1941,
It is forbidden to French employers to hire a foreign
worker who does not possess a working permit issued by
the Departmental Labour Authority.44 The Government has
the power to fix the percentage of foreign workers which
may be allowed in private enterprises.45 The Federal
Government in Canada has passed an act, which affects
Quebec, prohibiting the solicltatlion and importation of
foreign labour under promise of a contract of employment.46
The freedom of the employer to hire has been limited
in France by the Ordinance of May 1, 194547 which obliges

the employer to reintegrate all former employees who,

43 Regulations for the carrying out of the Weekly Day
of Rest Act, No. 5, Gus. Franca, Code of Labour and Indus-
trial laws of the Province of Quebec and Federal laws,
(Montreal, Mercantile Printing, Ltd., 1960), p. 117

44 Article 64, L.II.C.T., Law of February 5, 1951.

45 Law of August 27, 1940, Code du travail (Paris,
Dalloz, 1959), p. 493.

46 Alien Labour Act, R.S.C., ¢.109, 1952, s.2.

47 Code du travail, (Paris, Dalloz, 1959), p. 409.
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through mobilization, deportation, captivity, forced
labour, or particivation in the Resistance during the
war, have become unemployed, This obligation must be
fulfilled as long as the firm is still doing the same
amount and type of business, and as long as the former
employee is s8till capable of performing his old task.
The fact that new employees have been hired as replace-
ments 1s no jJjustification for the fallure to reintegrate
such persons.48 The Law of August 2, 194949 establishes
the same right for those released from compulsory military
service provided the employee notifies his former employer
of his desire to be reintegrated within one month of his
release from military service.

In addition, the French legislature has established
& serles of categorles whose members are to be given
priority in hiring, though they may never have been em-
ployees of the firm. Such categorlies include war pension-
ers, women wildowed due to the war, war orphans under the
age of twenty-one, wives of men incapable of working due
to mental 1llness brought on by the war, wldowed mothers

whose chlldren died due to the war.50 All flrms employing

48 Article 2, p. 410.

49 Article 25a, L.I.C.T.

50 Law of April 26, 1924, modifiled by the Decree of
May 20, 1955, Code du travail (Paris, Dalloz, 1959), p. 393.
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at least ten workers of elghteen years of age or more
(fifteen workers of that age in the case of agriculture)
are subject to an obligatlon to emnloy a minimum percentage
of such peonle, to be established by regulation, with a
maximum of ten per cent of the total number of employees

of the firm, Firms may count victims of industrial
accildents retained in employment towards fulfilment of

51

the legal minimum. The Law of October 8, 1940 creates
a similar privilege for fathers with at least three
children, and widows with at least two children. Subse-
guent order352 add divorced, separated and abandoned
women, and unmarried mothers of at least two children
recelving no support from the father of the children, to
this group.

There are no provisions for the prior hiring of mem-
bers of certain groups in the law of Quebec. A Federal
act, the Relnstatement in Civil Zmployment Act,53 provided
the right to reinstatement within three months of discharge

from service in World War Two and, by virtue of an amend-

ment,54 in the Korean Var.

51 Code du travail (Paris, Dalloz, 1959), p. 406.

52 November 6, 1941. Brun and Galland, op. cit., p. 347.
53 ¢.256, R.3.C., 1952,

54 ¢.65, 2-3 Eliz. I1II, 1954,
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The freedom of the employer not to hire has also
been limited, France has made 1t 1llegal for an employ-
ment to take into consideration in any way the membership
of a prospective employee in a syndicate.55 In Quebsc,
1t 1s a forbidden practice to refuse to hire a worker
because he 1s an officer or member of an Association.56

A further restriction on the freedom to contract for
the lease and hire of labour services appears both in the
laws of France and of Quebec in the government control of
placement bureaux. In France, after a series of disposi-
tilons attempting to restrict private paying placement
bureaux and thelr abuses, which dates from the Ordinance
of the Prefect of the Paris Police of the 20th day of
Pluviose, in the Year XII, the Ordinance of May 24, 19457
(most ineffective in practioé*% required the abolition of
all employment offices where a fee was required from the
person seeking work, wlth employment offices where the

employee pays no fese continuing only on the authorization

of the government Manpower Service. This was designed to

55 Article la; L.,ITI.C.T., Law of April 27, 1956.

56 lLabour Relations Act, c.162A, R.S.Q., 1941, s.21,
agssented to February 3, 1944, This would also be an
offence under the Criminal Code of Canada, s.367.

57 Code du travail, (Paris, Dalloz, 1959), p.390, p.435.

58 Brun and Galland, op. cit., p. 368.
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enable syndlcates to operate hiring halls, and to permit
nutual ald societles and graduate socleties of schools
and universities to continue to provide such services,
Paying placement bureaux were replaced by a government
service.,

All employees seeking work, and all employers offer-
Ing it, must register with the Manpower Service, While
the direct obtention of employment is not ruled out, all
newspaper advertisements by demanders and suppliers of
labour must receive the prior authorization of the Service,
and actual employment, in the liberal professions, 1s sub-
Jected to the requirement of notifying the Service. In
industrial, commercial, or artisanal establishments, the
Service's aporoval must be obtained. While it is true
that the Conseil d'Etat has declared that such authoriza-
tion may only be refused on economic grounds (this being
the purpose for which the Ordinance was intended)59, and
while in fact the power of refusal 1s only rarely used,GO
this represents a serlous derogation from the traditional

rules of freedom of contract of the civil code.

59 René la Claviére ed., Droit du travail, Collection
du Chef d'Entreprise, (Paris, Editlons Techniques, S.A.,
1960), Fasc. 530, D. 4.

60 Brun and Galland, op. cit., ». 369.
Rouast and Durand, Droit du travail, (Paris, Dalloz, 1957),
p. 384,
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While the Quebec Government has set up an emvloyment
service,6l and even forbidden the keepling of employment
bureaux to anyone but religious or workers' socleties,
charitable groups or employers who have thelr own employ-
ment offices, (and the aforementioned are excepted from
the prohibition only 1if they refrain from charging any

62), it has not chosen to

fee to the prospective employee
make reglstration with the Government bureaux compulsory,
or to glve the Government agency any power of veto over
labour contracts established between employers and
employees,

Thus, both France and Quebec have witnessed an
increasing government intervention in the formation of
labour contracts for the purpose of carrying out public
policy, elther to protect particularly weak partles or
out of economlic considerations. France has in both cases
experienced a greater degree of intervention. While both
France and Juebec have endeavoured to protect women and
young peovle, as well as members of workmen's associations,
France has extended 1its protective regime by creating, in

favour of certain groups, & priority right in hiring. Both

the French and Canadian (Federal) Governments have, for

61 An Act Respecting rmployment Bureaux, c.l6l, R.S.Q.,
1941.

62 Articles 7 and 8, c.161, R.S.Q., 1941.
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economic reasons, taken steps to limit the empvloyment

of foreign labour, but the French Government has followed
a policy of pronounced intervention by limiting, for
economlic reasons again, the right to take on supplement-
aery employment, and by sublecting new contracts of employ-
ment in the industrial, commercilal and artisanal sectors

of the economy to vrior Government approval,
ITI. CONSZNT, OBJECT AND CAUSHE

The remaining requirements for the validity of a
civil law contract under articles 984 C.C. and 1108 C,N.
are consent, object, and cause.

Consent, considered the formative element of all
civil law contracts,63 may be communicated expressly or
be 1mplied,64 and need not be manifested, in the case of
the labour contract as for the majority of contracts, by
a written signature. There are no conditions of form to
be fulfilled before the labour contract can be valildly
formed, nor 1s there any reauilrement for publicity.

Consent 1s not considered to have been free when one
of the parties was in error, defrauded, or subjected to

violence in the granting of his consent, and that party

63 Bsudouin, op. cit., o. 656.
64 Article 988 C.C.



24

65

méy demand the annulment of the contract on these grounds.
While in the French code leslion i1s recognized as a cause
of annulment in certain cases of contracts signed by adults,
the labour contract is not one of them. Therefore, in
both codes, no matter how harsh the terms of a contract

for the lease and hire of personal services, 1t cannot be

66

annulled on those grounds alone. Only minors, in the

circumstances we have examined above, may ask the annulment
of a labour contract on grounds of lesion.67

The object of the individual labour contract is the
personal services which the workman agrees to lease to the
employer.68 In accordance with the rules of the civil
code, the object must not be a kind of work which is con-
trary to the laws of public order and good morals.69

The cause of the contract, in the case of the emnloyes,
is the obligation of the employer to pay the price agreed
upon, while the cause from the point of view of the employer,

is the obligation of the employee to furnish his personal

services,

65 Article 1000 C.C., Article 1117 C.MN.
66 Article 1012 C.C., Article 1313 C.N.
67 Article 1002 C.C., Article 1305 C.N.
68 Article 1602 C.C.,, Article 1710 C.N.

69 Article 13 C.C.,, Article 6 C.N.



CHAPTER THRZEE

THi& CONTENT OF THE INDIVIDUAL TLABOUR CONTRACT

If all the requirements outlined in Chapter Two are
fulfilled, a contract for the lease and hire of personal
services has validly been formed, and we must proceed to
determine what 1s the content of this contract.

The content of the individual labour contract 1is
governed, on the one hand, by the rules of the civil
code, and, on the other, by the limitations which the
legislator has seen fit to impose on the freedom of the
parties, As public policy ceased to favour the contrac-
tual freedom of the civil code and began to lean towards
increased protection for the employee on the grounds that
he was the weaker varty to the contract, state intervention
in determining the content of the contract has markedly

increased.

I. THx DURATION OF THi GONTRACT

The determination of the duration of the individual

labour contract is governed by the civil codes, which

25
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provided originally that the contract could only be for
a limited term or for a determinate undertaking.l On
first glance, this may lead to confusion. It is now
accepted that the intention of these articles was only
to prevent the engagement of one's services for life.2
This would amount to the involuntary servitude which the
philosopnhy of the Eighteenth Century found abhorrent.
It does not mean that a contract must, of necessity, fix
a date for its termination, and, in fact, the great
ma jority of labour contracts do not. This kind of
contract is one of undetermined duration, and quite
different from one of unlimited duration.3
Since, in virtue of Article 1024 C.C., (1135 C.N.),
"the obligation of & contract extends not only to what
is expressed in it, but also to all the consequences which
by equity, usage or law are incident to the contract,
according to its nature," it is clear that the failure to
express a limit to the duration of the contract doces not

imply that such a 1limit may not exist. Regard must be

had to usage (Article 21 L.I.C.T.).

1 Article 1667 C.C., Article 1780 C.N., Article 20 L.,I.C.T.

2 Tadoussac v. Brisson, BR 644, (1959)
Charlap, op. cit., p. 35.
André Rouast and Paul Durand, Precis-Droit du travail
(Paris, Dalloz, 1957), p. 401.

3 Article 1668 C.C.,Article 23, L.I.C.T.
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The Quebec code explicitly provides for the tacit
renewal of a contract of fixed duration by a continuation
of the relationship after its expiration,4 in which case
the contract becomes one of indefinite duration. This
solution has been admitted by French jurisprudence despilte
the lack of a text to that effect.? Article 22, L.I.C.T.
provides that no agreement with an "ouvrier" can be for
more than one year unless there are conditlions of employ-
ment and a level of remuneration set out by an express
agreement.

The contract 1s also regarded as having a fixed dura-
tion when 1t 1s entered into for a specific task, but a
contract simply fixing maximum or minimum durations is one
of undetermined duration.6

The interest of this problem of the duratlon of the
contract lies principally in the question of the contract's

extinetion.
II. THE OBLIGATIONS OF THE PARTIES

The principal obllgations of the parties to a civil

4 Article 1667 C.C.

5 Gérard Lyon-Caen, Manuel de Droit du travail et de
la sécurité sociale (Paris, Librairie Générale de Droit
et de Jurisprudence, 1955), p. 194.

6 Ibid.
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law contract for the lease and hire of personal services
are, by the definitlons of Articles 1602 C.C. and 1710
C.N., the obligation of the employee to perform the ser-
vices, or to do the work which he engaged himself to do,
and the obligation of the employer to pay the price agreed
upon. These obligations have become the object of state
intervention to an important degree, as we shall see in the
ensulng sections of thls chapter.

These obligations are, however, not the only ones
which the contract creates. There 1is also the obvious
obligation to continue the employer-employee relationship
for the length of time stated, or to gilve notice before
the unilateral resiliation of the contract if it 1s for
an undetermined duration. The obligatlons not specified
in the contract, but determined by egulty, usage, law or

7 The employer

the nature of the contract, also apply.
must, by the nature of the contract, furnish the employee
wlth work to do, of the kind agreed upon.8 He also has
an obligatlon to provide safe premises, adequate tools and

fair treatment to the worker.9

7 Article 1024 C.C., Article 1135 C.N,

8 dsdras Minville, Ia législation ouvriére et le régime
social dans la Drgyince de QJuébec, Study prepared for the
Royal Commission on Dominion-Provincial Relations, (Ottawa,
1959)’ V. 31.

Rouast and Durand, ov. cit., p. 408.

9 Charlap, op. cit., p.54; Rouast and Durand, op.cit., p.408.
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The employee 1is obliged to perform his task with
respect, obedience and diligence, and to obey the disci-
plinary rules of the firm. He must avold causing preju-
dice to his employer whether by taking on supplcmentary
employment for a comvetitor or by working on his own in
competition with the em»nloyer, or in any other way.lo In
France it has been mace a penal offence to solicit or
accept offers or promises for doing or neglecting to do
anything involving his employment, as well as to reveal

11 Section 368 of the Canadian

secrets of fabrication.
Criminal Code makes it an offence for an employee to accept
a bribe to do or omit to do any act relating to his employ-
ment. The obligation not to cause prejudice to the
employer survives the contract of employment and, after

its termination, the employee may not, for example, make
use of lists of his employer's customers, nor reveal
manufacturing and other trade secrets.l2 There may even
be a specific clause in the contract limiting the right of
the employee to take on work in a similar firm in the same

area for a glven length of time. These clauses have been

held to be valid as long as they do not bind the employee

10 Minville, op. cit., p. 30; Rouast and Durand, op.cilt.,
p. 407.

11 Rouast and Durand, op. cit., p. 407.

12 Ibid.,, Charlap, op. cit., p. 53.
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never to work at hils trade again at any place.l3

ITI. ILwsGAL LIMITATIONS TO THa OBLIGATION TO PROVIDE SERVICES

A THa TIMZ OF DAY

=

The employee's obligation to provide services has been
the object of a great deal of leglislation concerning, among
other things, the time of day at which the employee may
validly be regquired to provide hils services,

The Industrial and Commercial Establishments Act of

14 Section 15, provides that women, girls, and boys

Quebec,
under elghteen may not be employed in industrial eatablish-
ments any later than six P,M., or any earliser than six A.M.
In commercial establishments, these groups must not begin
work before seven A.M., or continue 1t after eleven in the
evening in a city of over ten thousand inhabitants. On

the days before Christmas, New Year's Day, Haster Sunday,
the 1limit past which they may not work in the evening is

ten P.M.1D When the inspector of industrial and commercial
establishments uses hls power to extend the length of the

working day, the hours worked by the abovementioned groups

must not begin before six A.M., and end any later than nine

13 Brun and Galland, op. cit., p. 337.
14 00175, ROSOQ.’ 19410

15 Section 16, Industrial and Commercial Establishments
Act,
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o'clock in the evening.l6

In the case of plants working
on a shift system, (after obtaining a permit from the
inspector), the work of the two shifts must be done
between six A.M. and eleven P.M. An hour must be glven
for lunch between ten in the morning and noon, and an
hour must be allowed for supper between six and eight
P.M.17 Sectlon nine provides that no boy or girl under
sixteen years of age may be employed in selling papers or
in doing any other business in the street after eight P.M.
A second act, The Early Closing Act,18 provides that
the municipal councils may make regulations concerning the
closing of stores, with the reservation that the stores
cannot be ordered to close between seven A.M, and six P.M.
The French rule which corresponds to Section 15 of
the Industrial and Commercial Establishments Act is found
in articles 21 to 23 of the second book of the Labour Code,l9
which provides that no minor under eighteen years of age
and no woman may be employed in any industry or lliberal

profession between the hours of ten P.M. and five A.M. and

16 Section 17, ibid.
17 Section 18, ibid.

18 ¢.239, R.5.Q., 1941, first passed 57 Victoria, c.50,
(1894), modified 1904, 1924, 1949.

19 Law of December 22, 1911, Law of January 24, 1925.
The Law of March 22, 1841 had set the age at sixteen.
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that such employees must have a full eleven hours rest
between the end of one day's work and the beginning of
another, This rule does not apply to agriculture, domes-
tic service, and commercial establishments. The Law of
January 24, 1925 did provide, however, that no children
under the age of elghteen may be employed in certailn
commercial establishments (carriers, loading and unloading)
between the hours cited.

Article 24, L,II.C.T. which has as 1ts source the Law
of January 24, 1925, permits temporary deviations from the
above rules in two cases, providing that the labour inspec-
tor be notified beforenand. In the first place, boys
between sixteen and eighteen years of age may work at
times otherwise forbldden to them in case of accldent or
to prevent an lmmlinent accident. Women over tweniy-one
years of age may temporarily derogate from the regulation
of their hours in the case where perishable goods are in-
volved which would 1inevitably be lost should work cease,
Permanent derogations were allowed by the decree of May 5,
1928 which provides a list of industries (fruit preserves,
canned vegetables and fruits, fish canning, industrial
milk-treating establishments) which may employ women at
night for varying ﬁumbers of days each year as lald down

by the decres. Boys between sixteen and eighteen years
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of age are allowed to work in factories with continuously-
operating furnaces in certaln tolerated tasks listed in
the decree,

A rule for which Quebec has no counterpart is the
absolute prohibition of baking and pastry-making at night.
Article 20 of the second book of the Labour Codeeo requlres
that such establishments must be shut between ten P.M. and
four A.M., with the exception that the Prefect may allow
a departure from the rule for a two-week period if the
public interest is at stake and vroviding he informs the
Inspector of Labour and the interested vrofessional employers'

and employees' organizations.

IV. LEGAL LIMITATIONS T0 THE OBLIGATION TO PROVID& SERVICES

B. TH& LeNGTH OF THL WORK WiZEK

In addition to legilslating outsilde limits to the work
day, the two Jurisdictions have created a body of rules
restricting the length of the work day or week for which
the employee may validly lease hls services,

Employment in industrial establishments in Quebec 1s
limited to ten hours a day and fifty-five hours a week for
women, and for boys and girls under eighteen years of age.
One hour 1s to be allowed them for meals each day, and

that hour is not counted in the number of hours they may

20 Law of March 28, 1919.
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work.21 In commercial establishments in cities of over
ten thousand inhabltants, the same groups may not work
more than a sixty-hour week excent during the two weeks
oreceding New Year's Day.22 For a maximum of six weeks,
the Inspector may extend both these limits to a sixty-five
hour week, with no day of work being longer than twelve
hours, 1f this actlon is necessary to make up for lost
time or other exigencles of industry or commerce.23 Where
two shifts operate in an industrial plant, no shift may
work longer than eight hours no matter who the emnloyees
are, but shifts may only be established in the first place
under a permit granted by the Chief Inspector.24

An Act Respecting the Limiting of Working Hours>2
gives to the Lieutenant-Governor in Councill the right to
limit the working hours of manual labourers in any industry
and region of the province in which they deem it advisable,
excepting that this may not be done in the cese of agricul-
ture, nor to industries which would thereby be put in an

inferior position with respect to foreign competition. No

21 Industrial and Commercial hstablishments Act, c.l1l75,
R.5.Q., 1941, s.15.

22 Ibid., s.16
23 Ibid., S.17.
24 Ibid., s.18.

( 25)R.S.Q., 1941, c.165, First passed 23 George V, c.40
1933).
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decree, however, can limit the working hours of any group

to less than six hours a day or thirty-three hours a week.
The employers' and emvloyees' associations must be con-
sulted before such action 1s taken. This act was designed
to increase employment,26 and very few decrees were actually
issued. The decree concerning the building industry in
Mohtrea127 limits the work day of skilled workers to eight
hours, that of manual labourers to nine hours. On all
projects, at leest fifty per cent of the cost of which is
pald by the provinclal government, the contractor is obliged
to establish two shifts, each of six hours duration.28

For the Hastern Townships and Quebec divisions,29 the hours
are set at an eight hour 1limit each day, or a maximum of
forty-eight hours each week. Shifts set up under the

terms of article two are to run for eight hours each, six
days a week. In the ladles halrdressing 1ndustry,30 the
weekly limit is fifty-five hours of work.

The Minimum Wage Act of the Province of Quebec,Bl

26 Section 4, ibid.

27 Order in Council No. 1253, June 14, 1933, modified
January, 1935; April 1935; May, 1937; February, 1939.

28 Ibld., Article 2,
29 Order in Council No. 1635, June 3, 1936,

30 Order in Council No. 422, February 8, 1935, modified
May 10, 1935.

31 c.164, R.5.Q., 1941, First passed 1940, revlacing
the Fair Wages Act, 1 Geo. VI, c.50 (1937).



36

applicable to all employees excert those 1n agriculture,
domestic service, and those covered by decrees extending
a collective agreement under the Collective Agreement
Act,32 gives to the Minimum Wage Commission the power to
issue ordinances governing the minimum wage. Ordinance
No.4, 1960 provides that for the purvoses of the calcula-
tion of overtime pay, a forty-eight hour week shall be
deemed to be the normal work week and that every hour
above and beyond forty-eight shall be paid at the overtime
rate of one and one-half times the minimum. Once a man
is called to work on a given day, he is to be glven three
hours of work as a minimum or be paid for that amount of
work.33

Beginning as early as 1841, laws were adopted in
France 1limiting the length of the working day. The 1841
law, applying to children under sixteen, limlted working
hours to eight daily for those eight to twelve years of
age, and to twelve daily for those twelve to sixtcen years
of age. After a number of laws had provlided specific

4

regimes for various classes of worker's,3 & uniform work

32 c.163, R.35.Q., 1941.
33 Articles 26 and 27, Ordinance No. 4, 1960.

34 Law of September 9, 1848; Law of May 19, 1874;
Law of November 2, 1892.
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day of ten hours was introduced in plants employing adults
alongside minors.35 The law of Aprll 23, 1919 created
the eight-hour day, and the Law of June 21, 193670 insti-
tuted the forty-hour week. The Law was of public order,
and provided that no employee of either sex could work
more than forty hours a week even 1f the employee agreed
to do so, but that it was legitimate to agree on a shorter
work week. There was no minimum period for which the
employer was bound to employ an employee who had been
called to work, Like the lLaw of 1919, the Law of 1936
was to be applied without a reduction in the take-home pay
of the worker. The Law still is in force, and has been
incorporated into the Labour Code &as articles six to ten
of the second book. Applying originally to industrial,
commercial and artisanal establishments only, 1ts provisions
were extended to cover the liberal professions, ministerial
offices, syndicates, assoclations, and civil partnerships
(but not family workshops or domestic employment) by the
Law of March 21, 1941, The particular means of applying
the terms of the law to any given industry were determined
by & seriles of decrees 1ssued by the Council of Ministers

after consulting the interested employers' and employees'

35 Jean Rivéro and Jean Savatier, Droit du travail,
(Paris, Presses Universitaires de France, 1956), p. 338.

36 Articles 6-10, L.II.C.T.
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organizations and the relevant section of the National
Economic Council.27 Sixty decrees were passed within

a year and one half38 and most provided for the partition
of the forty hours of the work week over a period of five
days, rather than spreading them out over five and one
half or six days. In addltion, the decrees generally
outlawed the practice of running rotating shifts in such
a way that the shift would be on duty for longer than
forty hours weekly, though each individual worker would
respect the limit. Thus, an arrangement whereby a shift
would work six eight-hour days, with each member being
allowed one day off during the week, or an arrangement
whereby a shift would work for twelve hours every day,
with individual workers only working elght of these hours,
were forbidden. Similar in nature to the provisions of
the Quebec Industrial and Commerclal Establishments Act,
the articles of the decrees allow for shifts only where
the working time of the shift as a whole would not exceed
the working time of each of its members, The decree of
December 31, 1938 modified the regime resulting from the

earlier decrees and permitted the employer to establish

37 The Council was abolished by the Law of December 20,
1940. The Economic Council created by the Constitution of
1946 no longer fulfils this function.

38 For the entire list, Code du travail, (Paris, Dalloz,
1959), p. 269 ff,
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such shifts after consulting the emnloyers' and employees'

organlzations concerned and after obtaining the authoriza-

tion of the Inspector of Labour, with the reserve that

such shifts could only be on a temporary basis. Permanent

provision for the use of the type of shifts described above
could only be made by ministerial decree,

The decree of September 1, 1939 providing for war
mobilization, extended the work week to sixty hours and
permitted shift arrangements of all kinds,

The two latter decrees permitting shifts even where
the working time of the shift exceeds the limit allowed
to the individual worker have since been repealed, and
public policy has reverted to the former view that such
arrangements are illicit. They may nevertheless be per-
mitted by ministerial order,39 except in the case of women,
and children under eighteen, for whom such shifts are
absolutely prohibited.”O

The Law of February 25, 1946 revived the regime of
1936 after the cessation of hostilities, and added to it
a very important modifilcation. Though the forty-hour week
is still the legal work week, the normal week 1s to be con-

sidered a forty-eight-hour one, Overtime hours are permitted

39 Brun and Galland, op. cit., p.387.

40 Article 16, L.II.C.T.
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(providing they do not exceed twenty in any week) and it

ls taken for granted that there will normally be at least
eight overtime hours (whence the designation of the forty-
eight-hour week as the "normal" one). The authorization
of the Inspector is needed before the employer can set up
such overtime work, and the Inspector only decides after
hearing the opinions of the interested professional organi-
zations, No authorization i1s needed where the decree for
the industry recognizes a permanent need for such supple-
mentary hours, for example, in the lighting of furnaces and
other preliminary work.

Overtime work is optional, and failure to perform it
does not entall a breach of contract. Such extra work
must be paild at the rate of at least one hundred and twenty-
five per cent of the basic rate for the first eight hours,
and at least one hundred and fifty per cent of the basic
rate thereafter, However, by the provision of Article 14,
L.II.C.T., women and chlldren of eighteen years of age or
less may under no circumstances work longer than ten hours
in any day.

Special regimes exist in mining and agricultural
industries. In the former, the Law of June 21, 1936
limited the work week to thirty-elght hours and the day to
seven hours and forty-five minutes,. In the case of agri-

culture, the Law of March 10, 1948 created a yearly limit
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to the amount of work that a labourser could validly con-
tract to perform. In any three hundred-day period, the
number of hours worked must not exceed 2,400. The Prefect
of each department has the task of dividing this number of
days and of allocating them to given months, taking into
consideration local conditions and requirements. The
Prefect may also order a derogation from this regime,

There are also exceptions to the general regime, To
repalr or prevent an accident, workers may be asked to
remain on the Jjob, without any limitation on the day the
emergency arises. No authorization or notification of
the Inspector 1s necessary. On succeeding days, there
may be no more than two supplementary hours for this purpose.
With permission from the Inspector, and on furnishing proof
of an unusually high work load which cannot be met by the
hiring of new workers at a particular moment, the work week
may be extended. Under no circumstances may the week extend
to more than seventy-five working hour's.l+l

In some of the decrees of application, 1t was recognized
that the employee does not do actual work the whole time
that he 1s present, and, as a consequence, the basic forty

hours of work are not calculated by counting the hours that

the employee 1s present, but by using a mathematical formula

41 Brun and Galland, op. cit., p. 390.
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relating hours present to hours worked in a particular
industry. Thus, for example, the decree of April 27,
1637, apvlying to employees of retall grocery establish-
ments, provides that forty-six hours of presence shall be
considered equivalent to forty hours of work, and that
the worker shall be pald for forty hours although present
forty-six. Similar decrees exist for hairdressing
personnel (forty-five hours being equivalent to forty
hours of work in the Paris area, and in other areas,
forty-eight to fifty-two hours being the eauivalent to

)42

forty-hours of work and for retail employees in non-food

establishments (where forty-two hours are equivalent to
forty hours of 1abour)43.

A further cause for the extension of the work week
beyond the legal limit envisaged by the Law of 1946, is
a process known as "récupération" or the recovery of lost
hours. In cases where the entire work force (and not just
an individual) failed to achieve the forty-hour ceilling for
a glven week due to accldent, irresistible force, a slack
season, intemperate weather, or holidays, the employer may

recover those hours, In the case of industries governed

by the decrees of application of the Law of 1936, recovery

42 Decree of April 20, 1937.

43 Decree of March 31, 1937.
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of lost hours for any other cause must be authorized by
the Inspector. In such cases, the interruption of work
must have exceeded one week, and recovery must be accom-
plished within five weeks of the event. On the other
hand, industries not governed by such decrees are subject
to the Decrce of May 24, 1938 which allows recuperation
for any reason except strike or lockout, requires only
that the Inspector be informed before the recovery takes
place, and allows such recovery to be effected at any time
within twelve months of the cause of the lost time.

Hours recovered in this manner are paid as regular
hours of work at the base rate without any increment for
overtime even though in the week such hours are recovered
the employee will have worked more than forty hours.44

There 1s no rule comparable to this in the law of

Guebec.

V. LEGAL LIMITATIONS TO THE OBLIGATION TO PROVID& SERVICES

C. TH& WLEKLY DAY OF RuST

A further way in which both France and the Province
of Quebec have intervened to limit the obligation of the
employee to provide his services has been to provide for

a compulsory day of rest each week, elther Sunday, or some

44 Brun and Galland, ov. cit., p. 390.
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other day.

Quebec has a variety of legislation governing a
weekly day of rest, In the first place, the Industrial
and Commercial istablishments Act defines week as "the
period between midnight on Sunday night and the same

time on the following Saturday night".45

Thus, all the
rules in that act limiting the length of the work week
are governed by this definition, and the number of hours
which the act permits certain groups to work must be
divided over six days, and not seven.

46

The Sunday Observance Act goes further, exvressly

ruling out Sunday work:-
No person shall on Sunday, for gain, except
in cases of necessity or urgency, do or cause to
be done any industrial work or pursue any business
or calling ...
No shop-keeper, peddler, hawker or other person
shall sell or reta%l any goods, wares or merchand-
ise during Sunday. 7
These provisions are reinforced by the Lord's Day
Act,48 an act of the Parliament of Canazda. Section 4 of
that act prohlbits the doing of any business or labour for

gain on the Lord's Day. Persons who work at receiving

45 Section 2 (6), ¢.175, R.S.Q., 1941.
46 R.S5.Q., 1941, c.309.
47 Ibid., 3s. 3, 8.

48 ¢.171, R.S.C., 1952,
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telegraph or televhone messages, or in an industrial
process, or in transportatlon, may work on Sunday if
they are compensated by twenty-four consecutive labour-

49

free hours on another day of the week. Certain neces-
sary and merciful work is excepted from the provisions of
this act, for example, work connected with worship, the
sale of medicines, the provision of electricity, gas,
water, light, heat or cold air, caring for live animals
and dairy products, and starting or maintaining fires, or
repairing furnaces.So

The Weekly Day of Rest Act?l provides that hotel,
restaurant, and club employees must have one day of rest
(twenty—four consecutive labour-free hours) each week.
The Labour Inspector may grant permission to substitute
two eighteen-hour holidays in the same week for the twanty-
four hour rest. None of these rest periods need be on
Sunday. Where only one cook is emvloyed, two rest periods
of twelve hours each in the same week may be substituted

for his single rest period of twenty-four hours.

The Quebec Minimum Vege Commission Ordinance Number 4,

- 49 gSection 5, c¢.171, R.5.C., 1952.
50 Ibid., s.l1ll.
51 ¢.166, R.5.C., 1941, PFirst passed 8 Geo. V, ¢.53

(1918). S.2,and Regulations for the carrying out of the
act, Art. 2, Francq, op. cit., p. 117.
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1960,52 provides that the employees in industries subject
to the Ordinance must be given twenty-four consecutive
hours of rest each week, or two periods of eighteen con-
secutive hours each. Ordinance Number 4 does not apply
to household or agricultural employees, those covered by
a decree of extension under the Collective Agreement Act,
nor to blind persons in sheltered workshops, unlversity
and superior school students, the empnloyer's consort, those
summoned to assist in case of emergency, members of the
clergy and religlous institutions, employees wlth inde-
pendence of action in the carrying out of thelr task.

In France, the Law of November 18, 1814, recognizing
Catholicism as the official religion of France, instituted
the regime of a workless Sunday. This legislation was

abolished in 1880.53

The vpresent law dates from July 13,
190654, and applies, a8 it has since the outset, to indus-
trial and cormercial establishments and (since the Law of
March 21, 1941) to the liberal professions as well as to
agriculture (Law of March 10, 1948). Domestic servants

and carriers by reill and water are not governed by this

regine, For the latter, there are gpeclal provisions.55

52 Francq, op. cit., p. 362, 363.
53 Brun and Galland, op. cit., p. 402.
54 Article 30 ff. L.,II.C.T.

55 Brun and Galland, op. cit., p. 403.
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The law provides that no worker may be employed more
than six days weekly, that he is entitled to a minimum
of twenty-four consecutive hours of rest, and that this
rest must be given him on Sunday. In case of accldent,
or the need to prevent an accident, this principle may
be derogated from on the condition that these hours are
paild at the overtime rate. Women and children are not
subject to the requirement to work on Sunday 1in case of
emergency. In establishments where necessary work must
be done on Sunday, a half day of work is allowed wvhich
must be compensated by a whole day as soon as two such
half days have been worked. Establlishments regquiring
full-time operation with continuously running furnaces,
may require thelr personnel to work on Sunday, but must
compensate them with another day of rest. In certain
establishments, the employees may take their free day in
rotation. Such 1is the case for hospitals, hotels, rest-
aurants, florists, car and chair rentals, light, water and
electriclty companies, transportation by rail-and air,
industries dealing in perishable goods, and telegraph
companies.

The Minlister of Labour may susvend the provision for
the weekly day of rest in the interest of national security.
Where the closing of an establishment on Sunday would not

be in the public interest, or would compromise the effective
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running of the firm, the firm may ask the Prefect to
allow it to choose an alternative plan for the weekly
rest., The Prefect decldes after asking the advice of
the professionul organizations involved, the municipal
council and the chamber of commerce, Other enterprises
in the same locality and business, with the same cllentels,
may then ask to have the exceptlon sxténded to them.

For the purpose of holding falrs, the mayor of a
town can substitute another day for Sunday, no more than
three times yearly, after asking the advice of the profes-
silonal organizations concerned, and this only for commercizl
establishments.

Since family establishments were not subject to any
of the above rules, not having any employees as such, the
Law of December 29, 192356 provides that, i1f the employers'
and employees' syndicates agree, the Prefect may order the
closing of all firms in one occupatlion in the region on
Sunday, including those which are not subject to ordinary

employer-cmnloyee laws,

56 Article 43%a, L.II.C.T.
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VI. LeGAL LIMITATIONS TO THE OBLIGATION TCO PrROVIDE SERVICES

D. HOLIDAYS

S5till a further method of limiting the amount of work
for which an employee may validly contract (and of thus
protecting the employee from his own weak bargaining posi-
tion in the labour market) 1s to provide him with a number
of statutory holidays.

The only such provision in Quebec law 1is that contained
in Section 2 of the Early Closing Act?? which provides that
municipal councils may order that stores remain closed all
day on New Year's Day, on the Feast of the Epiphany, on
Agcension Day, on aAll 3Saints Day, on Conception Day and on
Christmas Day. In the case of Henry Birks and Sons (Montreal)
Ltd. et al v. The City of Montreal, /1955/ SCR, 799, this

sectlon of the Early Closing Act was held to be ultra vires

the provincial government.

In France, a series of measures have created holidays
of eleven different days., The Order of 29 Germinal, in the
Year X made holldays of Ascension Day, Assumption Day, All
Saints Day and Christmas Day. The Conseill d'Etat declared
in a judgment of March 23, 1810, that New Year's Day was
also a holiday. The Law of July 6, 1880 made July 1l4th a

holiday, while the Law of March 8, 1886 added Easter Monday

57 R.3.Q., 1941, c¢.239. First passed 57 Vic. c¢.50 (1894),
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and Pentecost Monday. November 1llth was added by the Law
of October 24, 1922, May 1st by the Laws of April 30, 1947
and April 29, 1948, and, finally, the second Sunday in
May (victory in 1945) was added to the 1list by the law of
lfarch 20, 1953, and the Decree of April 11, 1959, In
addition, Good Friday 1is a holiday in Protestant regions
of Bas-Rhin, Haut-Rhin and koselle Departments.58

However, these holidays are only created for the bene-
it of women and of children under eighteen years of age
who are employed in manufacturing, mining, construction
and related industries.59 isxcept for May 1lst, which is
a paid holiday for all workers of both sexes and all ages,
in whatever employment they may be engaged, only women,
and children under eighteen years of age, may avall them-
selves of these holidays even against the will of the
employer, without this constituting cause for dismissal
or belng construed as a strike. Moreover, only employees
in these groups who are paid by the week, every two weeks
or by the month are paild for these holidays. They cannot
earn any additional amounts by working on these holildays.
Those women and children who are paid by the hour or day

receive no pay if they avail themselves of the holiday, and,

58 Brun and Galland, op. cit., p. 410.

59 article 52, L,.II.C.T,
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if they work on the holiday, they are only pald the basic
wage wilth no increment for overtime. Even May 1lst 1s not
paid when it falls on the weekly day of rest or during a
period of strike. All of these days, including May 1st,
are recuperable.

The day of the "Sainte Barbe" is a paid holiday for
employees in the mines, according to the terms of the Law
of March 20, 1951, In industries requiring continuous
operation of their furnaces, boys and women of full age
can be regulred to work even on holidays as long as they

8t1l1l get their weekly day of rest.6o

VII. LeEGAL LIMITATIONS TO THE OBLIGATION TO PROVIDE SERVICES

&, ANNUAL PAID VACATIONS

The final way in which the legislators of France and
Quebec have chosen to limit the obligation of the employee
to provide his services has been to create z2n obligation
for the employer to allow the employee an annual paid
vacation,

Paid vacations 1in Quebec are governed by an ordilnance
of the Minimum Wage Commission issued under powers granted

the Commission by Section l4a of the Minimum Vage Act.61

60 Article 53, L.II.C.T.

61 c.164, R.3.2., 1941. First passed, 1940,
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The ordinance (No. 3) applies to all employees
governed by the Minimum Vage Act (which excludes domes-
tic and agricultural workers) except employees who
already have an annual paild vacation of at least one
week in virtue of a collective agreement, or another
ordinance. (Municinal and School Corporation employees,
as well as forestry workers, are governed by separate
ordinances. ) Ordinance Number 3 also does not anply to
emnloyees who work at home, caretakers who are provided
with lodgings, part-time help working less than three
hours a day, and salesmen, or others, who are paid by
commission, bonus or a share of the profits and who are
self-reliant concerning the allocation of thelr working
tinme.,

For those who are subject to the ordinance (the great
ma jority of industrial, commercial and other employees),
the ordinance provides that a year of continuous service
with one employer gives the employee a right to a continu-
ous paid vacation of one week, and that, for employees
employed less than a full year with the same employer,
each full month of service creates a right to a half-day
paid vacation,

For purvoses of calculating the length of the holiday,
May 1lst is taken as the beginning of a new year. Thus,

for every month served in the establishment by an employee
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before Avril 30, that emrloyee has a right to one half-day
pald vacation, which must be taken before the following
May 1lst. Thus vacation credlts cannot be saved for
several years and taken all at once. The rate of pay
is that which the employee would have earned had he re-
mained on the job, for those paid by the week or longer
period, and two per cent of the wages actually earned in
the period of service which was taken into consideration
to calculate the length of his vacation, 1f he 1ls paid by
tne hour or by the day. This 1is payable before the em-
ployee leaves on the vacation.

If the labour contract is terminated, the emoloyee
is entitled to the pay he would have recelved before taking
a vacation which 1s still owing to him at the time of the
termination of the contract.

The ordinance is of public order, and it 1is forbidden
to renounce in advance the right to a vacation provided
for by law, or to agree to take a shorter vacation, and
it is also forbidden for the employer to offer the employee
& compensating indemnity in place of a vacatlon, except at
the termination of the contract, at which time the indemnity
must not bs any less than the employee has a right to.

In calculating the length of service in virtue of
which the length of the vacation will be determined, absence

due to illness, days on which the establishment was closed,
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the previous year's vacation, and authorized absences

are all included as effective time worked, provided that

the employee hes not obtained any other emvloyment during
such periods. If the employee has not worked at all

for an entire month for any of the above reasons, that

month 1is not counted towards the calculation of the vacation.

In the construction industry, where employment with
one employer 1s the exception, a system has been arranged
whereby the employer affixes stamps equivalent to two per
cent of the employees wages to a book which the employee
takes with him to his next job. After April 30, the em-
ployee can redeem the stamps with the Commission and thus
obtain his vacation pay. He is then entitled to a minimum
of seven days off which the employer must allow him to use
as a vacation. Sectlon 17 of the ordinance enables em-
prloyers and employees in other 1industries to adopt such a
system of wvacation with pay stamps.

The Annual Vacations Act (6 Eliz. II, c.24, assented
to on January 31, 1958) provides for vacations with pay for
employees in federal-jurisdiction industries, Those em-
ployees who have served less than two years with an employer
are entitled to one week's vacation for each completed year;
those who have served more than two years with an employer
are entitled to two week's vacation for a completed year of

employment.
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The first attempt in France to take any legal steps
to assure employees of an annual pald vacation was the
Law of March 29, 1935 giving vacations of one month to
Journalists who had been employed by the same emvloyer
for one year and five weeks to those employed for ten
years or longer. The Law of June 20, 1936 giving annual
paid vacations to workers in industry, commerce, and the
livberal professions, to domestic servants and to agricul-
tural workers provided for vacations of one week or itwo
weeks depending on the length of the employee's service.
The regime now in force is the result of a number of modi-
fications to the Law of 1936 which have been codifled as
articles S4f to 54n of the second book of the ILabour Code,
the most recent measure being the Law of March 27, 1956.

Under the present system, the right to any vacatlon
at all accrues as soon as the employee has completed one
month of service with the same emvloyer, as is the case
in Quebec, Previously, the Law of July 20, 1944 had set
the minimum at four months. A month 1s defined as the
number of regular working days in a calendar month, and
not thirty days worked. In calculating the length of
time worked, time lost during the last paild vacation, or
during a pregnancy and subsequent birth is counted as time

worked. A mother may not be employed for the two weeks
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preceding and six weeks following childbirth62 and has

the privilege of extending the rest veriod to six weeks

hefore and eight weeks followling the delivery63 without

breaking her contract or Dbeling consildered on strike,
while fathers in government service have the right to
three pald days off following the birth of each child,64
Time lost due to an industrial accident or professional
disease causing lnability to work for a period of up to
one year, is also considered time worked. Simple absence
due to 1llness 1is not considered time worked (though it is
in Quebec). A 1l-w of August 3, 1956 adds service in the
army to the 1list of causes of absences which are taken as
the equivalent of time worked.

While Quebec chooses May lst as its arbitrary cut-off
date for the calculation of the wvacation due, France
chooses June 1. As 1n Quebec, the vacatlon cannot be
saved until the following year. Whereas in Quebec the
employer 1s free to give the vacation at any time in the
twelve months following the May 1lst on which the length
of vacation due was calculated, in France the vacation
must be given the employee at some tlme between May 1 and

October 31, The employer, in fixing the actual allocation

62 Article 54a, L,II.C,T.
63 Articls 29, L.I.C.T,.

64 Law of May 18, 1946.
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of time and order of departure, must consult the represen-
tative of the personnel,

As to the actual length of the holiday, the Law of
March 27, 1956 increased it to one and one-half work days
(from one) for each month worked, which, for twelve months,
gives an smployee eighteen work days of vacatlon (instead
of twelve as in the previous regime), This works out to
three complete weeks for employees working six days a week,
to three and one-half weeks for those working five days
a week., Remuneration is at the rate of 1/16th of the
money earned over the period between June 1 of the previous
year and May 31 of the current one, including money earned
for overtime hours habltually worked. In no case, nowever,
may the worker receive less as vacatlon pay than he could
have earned by working during vacation,

For those under eighteen years of age on Avril 30 of
the year for which the vacation 1s being awarded, the. length
of the vacation is twenty-four days (two days per month).

In addition, even if these workers have not worked a Tull
twelve months, they may still claim twenty-four days hollday,
but they are paild only for the length of hollday they have
earned. Those between eighteen and twenty-one years of

age may claim eighteen days even if they have not earned
that number, apd are paid only for the holiday they have

a right to in virtue of the time served with the employer.
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After twenty years of service, whether it has been
continuous or not, the employee 1s entitled to an addi-
tional two days of pald vacation. after twenty-filve
years, he 1s entitled to an addéditional four days, and
after thirty years to an additional six days, bringimg
the maximum vacatlon to twenty-four days.

Minor mothers get two days extra for sach child under
fourteen, but this extra vacation i1s reduced by one day
per child if she has worked less than four months for the
same employer.

These rules are of public order, and they cannot be
derogated from by the parties. The emnloyee cannot give
up his vacatlion rights, nor can the employer prolong the
vacation without paying the employee. The vacation must
be continuous and may only be divided if the total due
exceeds twelve days. In that case, one of the parts of
the vacation must be equal to or greater than twelve days,
The consent of the employee 1s required in dividing his
vacation. For the division of the vacations of all the
employees 1n the establishment, the agreement of the repre-
sentatives of the personnel 1ls necessary. For economic
purposes, the Minister of Lebour can order such a division
of the paid vacation after consulting the appropriate pro-

fessional organizations.
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Special regimes are set up for emvloyees doing theilr
work at home. Their employers must gilve them a six per
cent increment in thelr wages, which takes the place of
holiday pay. dauployees in industries where work is not
continuously for one employer (dockers, construction,
entertainment) are subject to a special regime whereby
the employer pays an amount equivalent to vacatlon pay
for the period the worker was employed by him to a com~-
pensation fund, which then pays the year's accrued vaca-
tion pay to the emnloyee.

In France, 1f an employee leaves a firm, the amount
of vacation pay accrulng to him is paid to him or, if he
hag died, to his heirs. In Quebec, article 14 of the
Minimum Wage Commission Ordinance strictly limits the right
to vacatlon pay to the employee himself, and excludes the
employee's legal representatives from claiming such pay.

Thus, both France and Quebec have experienced a large
degree of state intervention to limit the emvloyees obliga-

tion to work. Their leglslations differ only in detaill.
VIII. THE STAT&E AND VAGES

One of the most important questions facing the state
1s the determination of a policy regarding wages, Glven
the social and economic importance of the level of remun-

eration that workmen recelve in return for their labour, it
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ls necessary for the state to decide whether the most
desirable results will be obtained by allowing free
market forces of supply and demand to determine the wage
rate, or whether some state intervention 1is necessary to
alter the situation produced by the market. The lack of
regulation of wages in the civil codes does not indicate
a lack of policy. A very conscious policy of "laisser
faire" pervaded the codes, and the silence on the subject
of wages 1s due to & positive belief in the work of the
"{nvisible hand".

Since the time of the codificatlions, both Juebec and
France have wiltnessed an increasing amount of state inter-
ventlion in the setting of wages, primarily in the establish-
ment of minimum wages, creating a lower 1limit to the level
of remuneratlion for which the parties were free to contract.

The famous Decréts Millerand were passed in France on
August 10, 1899, and revised by the Decree of April 10, 1937,
Since competition for government contracts involves bidders
in trying to cut wages in order to submit a lower bid, these
decrees established a "fair wages policy" for government
contracts,

The Prefect of the Department where the contractor is
to undertake a public work calls a commission of employers

t

and employees to advise him as to what is the "normal" rate

of pay in the industry. The Prefect may also consult the
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professional organizations concerned, or other competent
persons. When details and blueprints are sent to the
contractors who have expressed an interest in submitting
a bid, the "normal" rate of wages arrived at in the manner
described above, 18 included along with the rest of the in-
formation, and the contractor who submits a bid 1s binding
himself to pay that rate of wages. If the normal salary
goes up during the course of the work, the Prefect may
railse the salarles of the emnloyees of the contractor,
and compvensate him by a corresponding increase in his
return.

The salaries of persons working at home are arrived
at in a similar fashion. The commission mentioned above
which determines the '"normal" rate of wages for the purposes
of government contracts, determines as well the rates of
pay in employments corresponding to those being done at
home, Then, with the help of emnloyers and employees
involved in this "putting out system", they give their
oplnion as to the length of time required to execute the
work, The Prefect then issues a decree of minimum wages
in home work.65

During the Second Vorld Var, in virtue of the Decrees

65 lLaw of August 1, 1941, modified by the Law of June 28,
1943 incorporated as Articles 33 ff. L.I.C.T. Under the
previous Law of July 10, 1915, the professional organizations
of employers and emprloyees would decide together on such
gsalaries.



62

of November 10, 1939 and June 1, 1940, all wages were
frozen, and only government authority could change them.
It was only the Law of February 11, 1950 that brought a
change in this arrangement.66 The result of this measure
is that, in principle, the parties in the general case
are once more free to regulate their wages, but a highly
complicated system of determining the minimum wage has
been introduced which serves as a base to the system.

A Superior Commission of Collectlve Agreements, con-
gisting, in virtue of the Decree of January 7, 1959, which
modified the law of 1950, of the Labour kMinister or his
representative, who acts as chairman, the Minister of
aZconomic Affairs or his representative, the President of
the Social Section of the Consell d'Etat, sixteen repre-
sentatives chosen by the most representative national
workers' confederations, sixteen emonloyers' representatives,
chosen by the most representative employers' national con-
federations, including representatives of agricultural em-
ployers, small businesses, public enternrises and artisan
employers, three revresentatives of familial interests
chosen by the HNational Union of Familial Assoclations, and
finally representatives of interested government departments

who are ex-~officio members only, is set up. The task of

66 articles 31 ff, L.I.C.T.
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the Commission 1s to establish a specimen budget for a
typical working family and, given the determination of
the prices of the items considered, the Commission is
charged with recommending an appropriate minimum salzry.
The Council of Ministers, taking into consideration these
facts, as well as economic circumstances and (since the
Law of July 26, 1957) the national revenue, and not being
bound in any way to agree with the Commission or accept
thelr views, decrees an interprofessional guaranteed
minimum salary.67
The first decree of the Government (August 23, 1950)
set the salary in the Parisian area at T8 francs an hour,
and the second raised it to 1C0 francs an hour. wleven
zones nave been set up in which the basic Parisian rate
1s reduced in consideration of lower living costs in the
provinces.68
This regime applies to all workers of both sexes who

are over the age of eighteen and in normal physical health.

Youngsters between fourteen and fifteen years of age receive

67 The salary is guaranteed only in the sense that if
an employee works, he will receive no less than that amount.
There 1s no guarantee that he will be employed or paild an
amount equivalent to the interprofessional minimum salary
if unemployed. It is arrived et assuming the emvloyee works
forty hours a week., ILa Claviére, op. cit., Fasc.546, p. 9.

68 The Law of March 17, 1956 lowered the greatest reduc-
tion to eight per cent, from twelve per cent. La Claviére,
op. cit., Fasc.546, p. T.



64

only fifty per cent of the basic wage, those between
fifteen and sixteen receive sixty per cent of the guaran-
teed salary, those under seventeen receive seventy per
cent and those under elghteen receive eighty per cent.
Anything paild to the worker in virtue of the services
he has performed, whether it be in money or in kind, is
included for the purposes of determining whether or not

69

the minimum guaranteed salary has been pald.
Since collective and other agreements often provide

for wages of cualified personnel and offlce workers as a

function of the interprofessional guaranteed minimum salary,

and inasmuch as Government policy sought to benefit only

the least favoured of the labouring classes, the earliest

modifications to the minimum salary came in the form of

decreed additions to it, rather than an upward revision

of the base rate itself, which the law provided was to

be effected 1in the same way 28 the original setting of

the salary. Thus, instead of ralsing the interprofessional

guaranteed minimum salary, the decree of February 5, 1954

simply added fifteen francs per hour to the basic Parisian

rate, thus enabling those actually pald at the base rate

to avall themselves of the new base, while precluding any

upward revislon of salaries declared in contracts to be a

69 la Claviére, on. cit., Fasc. 546, n. 8.
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given increment above the base salary.7o

The Decree of October 9, 1954, continuing the prac-
tlce of ordering additions to the minimum sslary, rather
than increasing the base salary itself, added 6.5 francs
an hour to the minimum for the Parisian reglon, bringing
it to a total of 121.5 francs an hour, while the Decree
of April 2, 1955 raised this to 126 francs an hour. This
gystem was suppressed by the Decree of January 31, 1959
which fused the additions with the minimum salary.

The process of revision of the minimum salary has
undergone several changes, While at first the revisions
were to be made following the same procedure for the setting
of the minimum salary, the Law of July 18, 1952 provided
for a sub-committee of the Superior Commission of Collect-
ive Agreements composed of three Government representatives,
four representatives each of the most representative
employers' and employees' confederations respectively,
and one representative of the National Unlon of Familial
aAssoclations,. This sub-committee was to be furnished,
by the National Instltute of Statistics and Economic
Studies, with price data enabling the sub-committee to
determine the change in the cost of a 1list of 213 items.

If the price of this 1list had risen five per cent or more,

70 Ibid., p. 7.
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the minimum salary would automatically be increased by
an equivalent amount, provided that such adjustments could
not be made more freauently than once every four months.71

This law was replaced by the Law of June 26, 1957
which provided that only the first increase of the minimum
salary would operate as described in the former law., This
occurred when the minimum salary was raised by 5.9 per cent
on August 8, 1957. The new law also nrovided for a new
procedure for the future revision of the minimum salary.
A nev list of 179 items replaced the former list of 213,
and it was decided that the wage should be allowed to rise
whenever the index for two consecutive months was two per
cent or more higher than the index at the tlme of the last
revision. The Labour Minister and the Minister for
Economic Affalrg are then to lssue a joint decree increas-
ing the minimum salary. This has occurred on six occa-
sions and the wage, as of the Decree of November 1, 1959,
stands at 160,15 francs an hour in Paris and environs, less
elght per cent in Zone 11, the lowest paid.72

The Law of February 25, 1946 still anpnlies, and all
overtime hours are paid at the increased rate of 125 per

cent of the minimum for the first eight hours, and at

71 Brun and Galland, op. cit., D. 457.

72 la Claviere, oo. cit., Fasc. 546, p. 7.



150 per cent of the minimum for all subsequent hours.

The GQuebec Government has chosen to intervene in
the setting of the wage which the employee receilves 1in
return for the provision of his services in much the
same way as has the French Government, namely, by provid-
ing for failr wages in Government contracte ard by intro-
ducing a minimum wage.

The Order in Councll of October 5, 1932 provided
that all Government departmentis and commissions or corpor-
ations under their control were, in granting contracts
for the construction or reveir of any opublic work, to
insert a clause Into thelr agreement with the contractor
binding the latter to pay his workmen the wages current
in the district where the public work is being undertaken,
for that type of work. The hours of work are to be
those customary in the same trade and locclity. If
customary hours and wages cannot be determined, then wages
and hours in government contracts should be "fair and
reasonable". (2

The decislion as to what 1is customary, falr or reason-
able, 1s left to the Minister of Labour, who may amend the
terms of a contract in force three months after its

commencement., The Minister is also responsible for

73 Franca, on. cit., p. 345.
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classifying the type of work involved (a prerequisite to
determining the wage which 1s customary in the same
trace in the same locality) and for the classification
of what constitutes overtime.

The Minimum Wage Act,74 replacing the Fair Vages
Act,75 sets up a Minimum VYVage Commlssion of at least
five members which 1s given the power to 1lssue ordinances
governing minimum wages, overtime wages and other labour
conditions for any categories of employees in any locality
of the Province, which ordinances are to be anplicable for
& stated time., In vrincipnle, the Commission should 1ssue
such ordinances after assembling a jJjoint committee of
equal numbers of representatives of employers, employees,
and of the public, presided over by a member of the Com-
mission, in the case of a general minimum wage ordinance,
or after assembling a concilliation board chaired by a
delegate of the Commlssion and consisting of equal numbers
of representatives of the employers and emrloyees involved,
where the ordinance 1is designed to apply to a particular
group.

The coummittee or board hears the interested partles

and then recommend wages and other conditlons to the

T4 c.164, R.S.G., 1941. First passed, 1940.
75 1 Geo. VI. ¢.50, (1937)
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Minimum Wage Commission, The Commission may approve,
amend or reject the recommendations. The Lieutenant
Governor in Counclil then consider the propvosed ordinance,
after which, if it is approved, it comes into force
twenty-elght days after its publicatlon in the Quebec
Officlal Gazette, Where the Commission is of the opin-
lon that a more exveditlous vrocedure is justified, the
agssembling of the board or jolnt-commlittee is not necessary.
The Minimum Wage Act does not apply to household
servants, agricultural employees, or to those covered by
a decree extending a collectlve agreement, the law prefer-
ring to allow the parties themselves, as far as 1s possible,
to determine the terms and conditions of labour. The
Commission 1s even instructed to lend its services as a
conciliator for the purnoses of establishing a collective
agreement, lndicating that public policy favours negotia-
tion by the parties and will only use its regulatory power
where the parties themselwves fail to vrovide for the con-
ditions of labour by means of a collective agreement.
Since the passing of the Minimum Wage Act, a serles
of ordinances have been issued. Ordinance Number 4
governs minimum wages, with the most recent order in that
series having been passed in 1960, repealing the previous
Ordinance Number 4, of 1957.

This ordinance annlies to all those covered by the
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Minimum Wage Act except emvloyees exnlicitly covered by
another ordinance, university and superior school
students, blind persons in sheltered workshons, the
employer's consort, those summoned to assist in case of
emergency, members of the clergy and religlous Institu-
tions, empnloyees with independence of actlion in the
carrying out of their work.

In Zone I, the Montreal metropolitan economic region,
employees are entitled to a minimum wage of 70 cents an
hour, wiile in Zone II, the rest of the orovince, the
minimum wags 1is 64 cents an hour. Piecework employees
in theilr first six months of employment, office boys,
messengers, vin boys and bootblacks are entitled to a
minimum of 56 cents an hour in Zone I, and to 52 cents
an hour 1in Zone II. Caretakers supervising establlish-
ments who are provided with lodgings are entitled to a
minimum of #40 weekly in Zone I and to }35 weekly in
Zone II.

These rates are of public order, and 1t is forbidden
to the parties to agree to a lower rate, Tios are not
included in the minimum wage. Overtime is to be paid
at the rate of one and one-half times the minimum hourly
rate for every hour 1n excess of forty-eight weekly, ex-
cept for emvloyees who are paid on & weekly, monthly, or

vearly basis, at the rate of at least 360 a week in Zone I
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and $55 a week in Zone II, when these employees would
receive the same pay even if they did not work a full
week, These people cannot claim overtime pay.

Bxcept in the method selected for the revision of
the minimum weage (the French minimum being increased
automatically with an increase in the cost of a list of
179 items, the Guebec minimum only by Ordinance of the
Minimum Wage Commission) there are few significant differ-
ences in the ways in which the French and Quebec legis-
lators have chosen to intervene in the regulation of wages.
In both cases there is an attemrt to favour the employee,
conslildered the weaker party to the emnloyment contract,
by setting a minimum to the salary for which the employee
can engage his services, This operates to the advantage
of the least favoured of the empioyees. In both cases
&8s well, there 1s an attempt to ensure that government
contracts will not be the cause of forecing wages down,
when, in an attempt to submit a lower bid than his com-
pvetitor in order to be awarded such a contract, the em-
ployer offers his emnloyees a rate of wages which 1s lower

than that usual in the same trade and locality.



CHAPTAR FOUR

THE £XHECUTION OF TEE MUTUAL OBLIGATIONS OF THE PARTILS

AND TH# REMADIAS FOR THEIR MNON-EXsSCUTION

Once the contract between the employer and the
employee has been valldly formed, and the obligations
arising from the mutual consent of the parties, from
usage, equity or law become binding on the purties, the
state must declilde how far it will intervene to provide
modalities of executlon of the contract, as well as to
ensure, by its initiative, the enforcement of the terms

of the contract.
I. MODALITIES OF EXECUTION ARISING FROM THE LAW

While the varties are free, under the terms of the
civil codes, to provide for particular means of carrying
out thelr obligzations, the law has intervened to lay
down & number of rules, both in France and Quebec, con-
cerning the frequency and the method of the payment of
salaries by the employer.

In the case of France, the Law of December 7, 1909,

T2
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modified by the Law of .pril 23, 1924,1 provides that

"ouvriers"

those employees who belong to the class of
must be paid at least twice monthly, while "employés"
must be paid at least once a month. Qommissions for
salesmen must be paid at least once every three months,
Plece workers must receive full compensatlion within the
fifteen days which follow the delivery of the finished
work. It is, moreover, forbidden to employers to pay
thelr workers on the weekly day of rest, This regime,
applying originally to industrial and commercial estab-
lishments, was extended by the law of March 21, 1941, to
cover the liberal professions as well.

As far as the place of payment 1s concerned, the
employer 1s prohibited from effecting such in a liquor
store, or any other type of store, except for employees
of such establishments.

The same laws of 1909 and 1924 prohibit the payment
of wages in kind, which had been imposed abusively on

workers.2

Except for those workers whose room and board
18 naturally a part of their remuneration, payment must be

in coin or fiducilary money. Nor 1is the employer permitted

1 Articles 44 ff, L.I.C.T.

2 Brun and Galland, op. cit., p. 487.
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to run an "économat" or company store where the worker
would be forced, either by moral pressure or by the pay-
ment of a part of his salary in coupons redeemable only at
the store, to make his purchases, often at unreasonable

prices,

Deductions from the wages of employees for debts owed
to the employer have also been dealt with. Compensation
(the automatic extinction of two ligquid and exigible debts

which two parties mutually owe each other)3

does not apply
when supplles have been advuanced, except in the cases of
tools and instruments necessary for the work, and mater-
ials of which the worker has the use and the care (or in
the case of woney advanced by the employer for these),
When advances have been made for purposes other than the
purchase of supplies, they can only be repzid at the rate
of one-tenth of the salary of the worker, unless the
worker agrees, at the time of the payment of hils saléry,
to have a larger amount retained.

The freedom of the employer to require security or
caution money from the employee has also been limited. 1In
the case of hotel, entertainment, and transportation employ-
ees, such deductions or deposits afe forbidden. In the
case of other employees, such retentions must be deposited

In a bank where they remain the property of the employee.

3 Article 1289 C.N.
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A pay bulletin, containing the name and address of
the employer and the purpose of his business, the social
security registration number under which the employer
makes his contributions to the social security fund, the
name of the employee and the position he holds, the number
of hours worked, and the dates between which they were
worked which correspond to the payment in question, the
nature and amount of bonuses to be added to the salary
earned, the gross earnings of the employee, the nature
and amount of deductlons made from this amount, the net
earnings of the employee, and the date of payment, must
be remitted to the employee every time nis salary 1is
vaid. The employer keeps a reglister showing all of this
information and to which the Inspector of Labour has
access at all times,

All tips earned by the employees must be turned over
to them, and are not to be considered part of the salary
agreed upon, but may be taken into consideration where
the employer has guaranteed the employee a level of earn-
ings above the interprofessional guaranteed minilmum salary.

The rules regarding deductions from wages, pay
bulletins and gratuities find a parallel in the iinimum

4

Wagze Commission's Ordinance Number 4, 1960, 8o far as

4 Francq, op. cit., p. 358.
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Guebec 1s concerned. o deductions are to be made fron
the wages of employees other than those imposed by law
(income taxes, unemployment insurance) or by court order.
Tips are the exclusive property of the employee and may
not be retained by the employer or be consldered part

of the employee's salary. The pay statement, whilch the
employer must include with the employee's pay, must
indicate the employee's full name, the period for which
the enmployee 1s being paild, the total number of hours

of work, with overtime shown separately, the wage rate,
the wagzes earned, the amount of deductions, and the
employee's take-home pay. A record must be kept of this
information, which the Commission can recuest to see.
Where wages are pald in currency, they must be given to
the employee in a sealed envelope. Wages may, however,
include "compensation or bsenefit of a pecuniary value

due for the labour or services of an employee”.5

II. PUBLIC ENFORCEMENT OF THE OBLIGATIONS ARISING

FROM THE LAW

The state, faced with the problem of enforcing the
measures which 1t has taken to protect the employee by
limiting his obligation to provide services, by obliging

the employer to vay a minimun wage, and to carry out

5 Minimun Wage Act., ¢. 164, R.85.Q., 1941, s.1 (h).
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this payment in accordance with certain rules, has not
left the enforcement of these measures to the regular
police authorities alone (though police officers have
authority to take actlon following the infringement of
any of these laws, as of all laws generally) but has
created, 1n both France and Guebec, a Labour Inspection
service with concurrent Jurisdiction with the police
for the supervision of the carrying out of labour
legislatlon.,

The Inspection, established in France by the ILaw of
kay 19, 1874, in order to supervise the work of women
and children in manufacturing industries, has had its
competence considerably enlarged. Article 93, L,IXI.C.T.,
gives 1t the gsupervision of the entire second book of
the ILabour Code, which governs the legal regulation of
the obligation to work. Article 44v, L.I.C.T. gives
the Inspectlon the right to demend to see the pay book in
which details of each employee's remunersation are recorded,
thus siving them control over the executlon of the
obligation to pay the minimum salary. In the accomplish-
itent of their task, the Inspection has the right to enter
premises, and to regulsition books and documents. The
procedure it follows when an infraction has been committed
1s not direct arrest, but the laying of a charge by means

of a report to the Public Prosecutor's Office, and to
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the Prefect.

In Quebec, the terms of reference of the Inspection
are less wide. It 1s set up under the terms of the
Industrial and Commercial Zstablishments Let® for the
purposes of the carrying out of that act, and 1is gilven
powers of entry and requisition of documents. The Veekly
Day of Rest Act’ gives to the Inspection of Industrial
and Commercial Zstablishments (as the service in Quebec
is called) the jurisdiction to supervise the carrying
out of that act.

The Minimum Wage Act8 gives to the iinimum Wage
Commisgion the power to appoint agents to supervise the
executlon of that act and the ordinarces made under 1it.
rloreover, the Coamlssion may, in thelr own name, bring
legal action to obtain the payment of wases due to a
workman 1f the latter has not served the employer with
a writ within fifteen days after the wages became due,
This they may do notwithstanding any opposition by the
employee, any renunciation bv him of the wages due, and
without being required to prove a transfer of the clalm

to them by the employee, or to put him in default or

6 ¢.175, R.3.Q., 1941,
7 ¢.166, R.5.Q., 1941, first passed 8 Geo.V, c.5% (1918)
8 0011:7"4, R-SQQ{,Q, 1941c
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inform him of the sult. It is up to the employer to
raise the objection that a suilt has been imvlemented
by the enmployee within fifteen days of the date when
the wages became due.

The penalties which would be imvosed on those
committiing an infractlon would, in all cases except the
case of a sult for wages by the klnimum Wage Commission
of Quebec, be penal in nature, and would vary from act
to act. Prosecutiors for infractions of laws governing
the freedom to hire and be hired, the obligation to
provide services and the level and mode of remunsration
are brought, in France before the Police Tribunal for
first offences and the Criminal Court for subsequent
offences,9 and in Quebec, before the Police Hagistrate,

the Court of Sessions, or the Justice of the Peace.

ITT. PRIVATE RzHEDIES IN THE CAS& OF THi: NON-zZX#CUTION

OF TH& MUTUAL OBLIGATIONS OF THE PARTIES

Notwithstanding the right of the competent courts to
impose penal sanctions on those who commit infractions of
the legal provisions surrounding the individual labour
contract, such infractions constitute a source of damage

to the opposite partyto the contract, and it is thus open

9 Brun and Galland, op. cit., p. 152.
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to him to bring a civil actlon which is separate from

the penal prosecution. Moreover, a civil action may

also be brought where there has been a breacn of the
contraciual oblipgations not arising from the law discussed
in Chapter III, Sections I and II. By and large the
state has left the solution of these cases of individual
injury due to & breach of a contractual obligation to the
terms of the civil law.

In the case of the Province of Quebec, an individual
who has suffered damage due to the breach of an obligation
on the part of the other party, whether thls obllgation
was purely consensual in origin or arose from the law,
may seek before the civil courts of the Province to have
the contract judiclally resiliated, may ask that he be
compensated by the awarding of damages in his favour, or
may demand the specific performance of the obligation be
ordered by the judge.lO In disciplinary matters, he
may ask that the action of the employer be overruled or
reduced in severity. Specific performance 1is never
ordered by a court when the court has no means of super-
visinyg the executlon so ordered, as 1s necessarily the

11
case where the contract is one of a continuous nature,

10 Article 1065 {.C.

11 Baudouin, op. cit., ». 569. Charlap, op.cit., p. 41
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and thus, specific performance may be ruled out in the
case of the individual labour contract. A worker
wrongfully dismissed, then, cannot be awarded reinstate-
ment by the civil courts, although the Labour Relations
Board has the power to reinstate an employee who has
been dismissed because of his activity in a workman's
association.12 It should also be pointed out that the
Judiclal resiliation of the contract forms no bar to the
party injured demanding damages as well,

Article 1142-1144 of the French Civil Code provide
for compensatory damages and the judicial resillation
of the individual labour contract as remedies for the
breach of contractual obligations, but specific perfor-
mance is not a remedy which the parties may demand, but
rather, one which the Judge has the option of awar‘ding.l3
The judge will never, in France, as in Quebec, order
specific performance of a purely personal obligation
like that involved in the labour contract, in order to

avold a revival of involuntary personal servitude.l4

12 c.1624, R.S5.Q., 1941, s.2la.
13 Baudouin, op. cit., p. 567

14 Inid.
Brun and Galland, op. cit., p. 594
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In France, however, the civil courts are not, in
principle, competent to hear rights disputes concerning
the individual labour contract. A special jurisdiction,
competent in such cuestions, was first set up by the law
of karch 18, 1806, which apnlied only to the City of Lyons.
It was extended to the rest of France by the decree of
June 11, 1809. The tribunals at that time consisted of
five employers and four foremen or supervisors. The
Decree of liay 27, 1848, provided for the inclusion of
revresentatives of the remaining employees. The Law of
March 27, 1907, has become the fourth book of the Iabour
Code and contains the curre:nt rules governing the labour
tribunals known as "Conseils de Prud'hommes'" (or councils
of wise men).15 Applying originally only to industry
and commerce, the institutlion was extended by the Law
of December 25, 1932, to cover agricultural employuents
and by the Decree of December 22, 1958, to all other
profasssions and occupations where an employer is linked
to an employee by an 1ndlvidual labour contract.

The councils are set up on the proposition of the
iiinisters of Justive, labour and Agriculture in the local-

ities where the number of euployees in the professions

15 Brun and Galland, ov. cit., p. 128,
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and industries under their competence is great enough to
merit 1it. The advice of the municlpal councills concerned
must be heard, and‘in the case of industry, conmerce and
agriculture, such councils are established as a matter

of right when the majority of municipal councils 1in the
region to be governed as well as the departmental council
ask that one be set up.

Before actually issuing the decree, 1its terms must
be published by the Minister of Labour in the Official
Journal. The opinions of chambers of commerce, agricul-
tural and crafts groups, professional organizations and
all interested parties are sought. Then a decree 1is
1ssued setting up the council, and indicating 1its terri-
torial comvetence, the industries, businesses, agricultural
activities and other professions to be within the Jjuris-
diction of the council, and the categories and sections
into which the council is to be divided.

There is to be only one councll for each city. Where
the city 1s too large for one chamber to deal with all
disputes, the council must be divided into sections, each
of which 1s made up of several categories of professions.
For example, a councll might have an industrial section,

a commercial section, an agricultural section, a profession-

al section.
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The decree also must set down the number of coun-
cilllors to be elected, which must not be less than twelve,
nor be an odd number. There must be at least two employ-

' and two employees' representatives for each professional

ers
category envisaged by the decree,

The councillors are elected by two separate colleges,
cne for employers and the other for "employés" and
"ouvriers". To vote, members of both colleges must be
qualified voters in regular state elections, exerclse a
professlon covered by the decree and have exercised it for
three years, the last of which must have been spent within
the territorial competence of the council.

To be eligible for election, a worker or employer
must be literate, over twenty-five years of age and of
French nationality. Hie must have been an eliglible elector
for ﬁhree years, nave resided in the terrltorial competence
of the council for three years, and have had no convictlons
for any infamous crime.

Lists of candidates are established for each category,
and the election may reoculre two ballots. Cn the first,
thhe list which recelves an absolute ma jority of the votes
of its college elects all its candidates. If no list
receives an absolute majority, then a simple majority of

the college suffices on the second ballot.
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Counclllors are elected for six years with one-half
the council members chosen every three years, in the
first two weeks of iNovember, Retiring members are ellgi-
ble for re-election.

mach section meets in the first two weeks of January,
and elects a president and vice-vresident, one of whom
must be an employee and the other an employer, with the
presidency altern«tins between rroups. The vice-presidents
and presidents of the various sections then meet and elect
a council president from among the section presidents.

The task of this councll is to hear disputes concern-
ing the individual labour contract and that contract alone,
To do this, each section has two bureaux, a conciliation
bureau, and a bureau of jJjudament. It is compulsory to
proceed first to conciliation on vain of having the judgment
of the bureau of Jjudgment quashed.

Suumoned by regular mail, the parties must, in princi-
ple, anpear 1in person. They may be assisted, or represented
if there are good reasons for theilr being unable to avpear,
by fellow employers or employees of the same category,
lawyers, delegates of the professional organizations, and,
in the case of employers, by company directors or employees,
Where an individual's right had its source in a collective

agreement, the syndicate to which he belongs can exercise
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that right before the "conseil de prud'hommes" without
having to prove the existence of a mandate authorizing it
to do so, unless the individual concerned objects.16

If conciliation succeeds, a report signed by the
president and secretary 1ies executory. IT i1t falls, in
whole or in part, the lssues still in contention are sent
before the bureau of jJudgment comprised of four councillors.
Summoned by registered letter or by balliff, the parties
appear personally, but they may be represented by the same
categories of persons, listed above, who were qualified to
represent them at conciliation. Arguments are made
verbally and witnesses heard. A verdict 1s rendered by
absolute ma jority. If the council is divided evenly, a
civil magistrate ol first instance 1s called in to join
the council and hear the dispute agailn. When the decislion
18 rendered, it 1s susceptible of review by the Court of
Appeal when the amount of the principal demand exceeds
150,000 francs. From there, it can go before the "Cour
de Cassation" for a2n examination in law only of the merits
of the decision.

The "cadres" are an excention to the rule that individ-
ual labour disputes are to be taken before the "conseils de

prud 'hommes', The plaintiff in a dispute between a "cadre"
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and his employer may, 1f he wlishes, take the dispute
before the jurisdiction which would be competent in the
absence of a 'tonseill de prud'hommes’, or of a relevant
section, that is, before the civil courts, vhere the

first instance tribunals have jurisdiction in final resort
up to 15C,000 francs. Such a dispute may also be taken
before the commercial tribunals,

The partics must go before the section of the council
which is competent for their case, sucli competence being
determined not by the nature of thé establishment, otut by
the nature of the work, Thus, all disputes between employ-

"employés", whether involved in commercizal cr

ers and
industrial enterprises, will go before the commercial
section of the council, while disputes between employvers
and "ouvriers" will go before the industrial section. The
counclls are compsetent in matters of disciplinary action
taken by the employer, where they may uphold, or censure
his action or reduce the nunishment imnosed on the worker.
In both France and Qusehec, arbitration of individual
rights disputes 1s open to the parties, if both parties
agree to submit the problem to an arblter or to a group
of arbiters. lHowever, the "clause compromissoire'" written
Into the contract, and deciding that disputes that arise

during the course of the contract will be submitted to
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arbitration 1s absolutely null in France.l? As to the
Province of Quebec, the matter is stilll controversial,

with one eminent jurist asserting categorically that "the
clause compromissoire is valid in Quebec"18 while admitting
"our jurisprudence . . . is in a degree uncertain and con-
flicting"l9 while others deny the validity of such a

clause.?9"

IV. THE QUASTIONS OF PROOF AND INTERPRETATION

Before the civil courts in Quebec and the "consell de
prud 'hommed' in France, the rules of proof are those laid
down by the civil codes. In cases in which the sum in-
volved does not exceed $50 (in Quebec) or 5,000 francs (in
France)21 proof may be made by any means, including testi-

mony, vpresumptions, written evidence.22 In France, if

17 Brun and Galland, op. cit.,pp. 157, 963
Decree of December 22, 1959, article 81.

18 Walter S. Johnson, &.C., The Clause Compromissoire,
Its Validity in Quebec (Montreal, Thérien Fréres Ltée.,
1945) vii,

19 Ibid. S5ee also Walter S. Johnson, Force of a
Promise to Arbitrate; Clause Compromissoire, 27, Can.
Bar. Rev., 596,

20 Beaulieu, op. cit., p. 328. Chfteauguay Perreault,
Clause Compromissoire et Arbitrage, ZT94§7 R. du B., T4.

21 These sums are not egquivalent.

22 aArticle 1233 C.C., 1341 C.N.
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several demands are cumulated, their sum determines
whether or not testimony is admissible, vhereas in Quebec,
the rule is the reverse, In Quebec, if the action in-
cludes demands based on more than one contract, the value
of each contract is taken separately to determine whether
or not the value of the action exceeds $5o.23

In cases where the amount at issue exceeds $50 (5,000
francs), testimony and (in the case of France) presumptions
are not admissible, and the proof must be in writing.24
To allow for cases where no written contract exists, the
law permits testimony to be introduced to prove the exist-
ence of a verbal contract provided that the party seeking
to prove the existence of the contract can produce a
commencement of proof in writing, that is, a writing eman-
ating from the opposite party creating reason to suspect
that the case alleged 1is true.=2D The pay statement can
serve as such a commencement of proof in writing for the
enmployee, while a receipt from the employee can serve the
employer In a similar way,

Moreover, both laws allow for verbal proof in commercial

23 Article 1345 C.N., Article 1237 C.C.
24 Article 1233 C.C., uarticle 1341 C.N.

25 Ibid.
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matters.26 Under the theory of "actes mixtes",27 the
labour contract can be considered a commercial contract
on the part of an employer who 1s a professional trader
or industrialist, and therefore, testimony may be used
against him, though not on his behalf since from the
point of view of the employee, the contract 1s civil and
not commercial, |

French law recognizes that testimony can be produced
where there is a moral impossibility of obtaining a
writing.28 In Quebec, such moral impossibility 1is not
in‘the law, but the Quebec law does not discount pre-
sumptions along with testimony, as does the French law,
as soon as the amount at issue poes above $50.29 Thus,
even when the amount of the contract is greater than {50,
the Jjudge may presume the existence of a contract, for
example where services are being performed.

In Quebec, Article 1669 C.C. provides that in the
case of domestics and farm servants, "the master may, in

the absence of written proof, offer his oath as to the

26 Article 1235 C.C., Brun and Galland, op. cit., p.311.

27 Brun and Galland, op. cit., p._ 311,
For Quebec, see Richer v, Perusse, /1950/C3, 108.

28 Article 1348 C.1,.

29 Charlap, op. cit., p. 33, Article 1242 C.C.
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conditions of the engagements and as to the fact of pay-
ment, accompanied by a detailed statement."Bo This

oath may be refuted, as any other testimony, by éontrary
testimony. Before July 20, 1878, the article provided
that the master was to be believed on his oath. Article
1781 C.!., which provided that the master was to be believed
when his testimony contradicted that of the employee, was
abrogated on August 2, 1868.

In interpretling contracts in'the ¢civil law of France
and Quebec, prime attention must be glven to the intentlon
of the parties, rather than the literal meaning of the
words they have written.31 This applies to the individual
labour contract as to civil acts in general,

There is a time limit, or prescription, within which
actions for a breach of an obligation arising out of the
individual labour contract must be taken. If the action
is for the payment of wages, the prescription in France

32 except 1n the case of domestic servants,

33

is six months,

where it 1s one year. In Quebec, fees for professional

30 Article 1669 C.C.
31 Article 1013 C.C., Article 1156 C.N.

32 Article 49, L.I.C.T., Brun and Galland, op. cit.,
p. 505.

53 Artilcle 2272, C.N.
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services may be recovered by acting within five years of
the date when payment became due, while for employees
subject to the employer's authority in the carrying out

of thelr work the prescription is shorter. It is two
years where the employee has been hired for a fixed term
which exceeds one year, in all cases except that of
domestic servants. It 18 one year for domestic and

farm servants regardless of the length of thelir engagement,
and for all other employees hired for a fixed term of less
than one year, or for an indefinite ter‘m.34 For all
other actions arising out of the labour eontract, the

~ prescription 1is thirty years in both France and Quebec.35

34 Articles 2260, 2261, 2262 C.C., Beaulleu, op. cit.,
p. 456.

35 Article 2242 C.C., Brun and Galland, op. cit., p. 580.



CHAPTER FIVE

THE SUSPENSION OF THE INDIVIDUAL TLABOUR CONTRACT

The civil codes say nothing about the possibility
of suspending without terminating the individual labour
contract. There are casgses, however, where to consider
that the contract had been terminated simply in view of
the fact that the employee had éeased to provide his
services would cause hardship to the employes. Such 1is
the case, for example, of a cessation of work due to
1llness. The legislator, in some cases, and the Jurils-
prudence in others, have intervened to create a theory
of the suspension of the labour contract, which is part
of the overall trend in the development of state inter-
vention in employer-employee relations to protect the
employee.,

In France this theory is more firmly entrenched
than 1t is in Quebec, and the causes of suspenslion are
more numerous. Filrst of all, suspension may be thse
result of mutual consent of the parties, for example,

& request by the employee for a leave of absence due to

some family event.

93
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Sickness has, by the Jurlisprudence, been recognized
ag a cause of the suspension of the labour contract, rather
than of 1its termination.l The result is that the employer
cannot accuse the sick employee of a breach of contract,
and must himself take steps to put an end to the contract
which he may only do if the sickness is prolonged, or if
the exigencies of the firm demand immediate replacement
of the employee, which are matters for the courts to welgh.
If he takes it upon himself to fire the employee without
notice, he might expose himself to sanctions for abusive
breach of contract. Moreover, notice cannot be given so
as to run while thé employee is 111, but must at least
end after he has returned to work.2 The employee must
inform his employer immediately that he 1is 1ill, and fur-
nish proof after his return that such in fact was the case.
The effects of such suspénsion are that the contract
subsists, and that, at the end of his 1illness, the employee
has the right to regain exactly the same employ that he
left. If he fails to return, the employer must put him
in default and sue for breach of contract or it will be
considered that the employer has tacitly agreed to the

termination of the contract, in which case no action in

1 Brun and Galland, op. cit., p. 605

2 Ibid.
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damages will lie. The employer who refuses to rein-
tegrate the employee, exposes himself to an action for
breach of contract. While the seniority rights of the
employee continue to accrue durlng such a suspension, he
receives no pay, nor does the law governing‘annual paid
vacations consilder time lost due to ordinary illness for
the purposes of calculating the length of the vacation,
though 1t does consider time lost due to industrial
accldent or professional disease.

Maternity 1s also a cause for the suspension of
the labour contract. The sburce of this provision 1s
not the jurisprudence, but the law. Article 29, L.I.C.T.,
provides that a woman has the right to take six weeks
before the birth of her child and eight weeks afterwards
without breaking her labour contract. It is absolutely
forbidden to employ a woman during the two weeks that
précede, and the six weeks which follow her delivery,
under the terms of Article 54a, L.II.C.T. These pro-
visions are sanctioned not only by damages for abusive
breach of contract, in the case of the employer who
refuses to reintegrate an employee who has been absent
under their terms, but penally as well, under the Law of
Sgptember 2, 1941, If there is an illness resulting
from the pregnancy, the woman may extend the elght weeks

of post-delivery suspension for an additional three weeks.
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The employer may terminate her contract for reasons other
than her pregnancy, for example if the firm 1s suffering
economically due to her absence.

The effects of this suspension are that the woman
has the right to regain her place in the firm, under the
same conditions as employees whose contracts have been
suspended due to 1llness. She also retains her senlorlty
rights. Tnough she 1s not paid while the contract is
suspended, the law on ennual pald vacations provides
that she does gain the right to paid holidays while on
leave of absence due to maternity.

Article 25, L.I.C.T., provides that the contract
cannot be considered broken for the sole reason that the
employee has been called to preliminary military training,
or reservists refresher training, recalled into the army,
or ordered by the government to perform certain functions
for the duration of a war. In these cases, the employee
is as a matter of right reintegrated with full seniority
rights as before the interruption. Though he receives
no pay, his time served is counted towards the establish-
ment of his annual paid vacation, |

In the case of the compulsory period of military
service, the contract is considered broken, but the employ-
ee has the right to be reintegrated without seniority

on his release from the army, provided that he notifies
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the employer within one month of his discharge of his
desire to bLe reintegrated. The company must reinteg-

rate him so long as his job, or others of the same category,
still exist. Failure to reintegrate leaves the employer
liable to an action in damages for abusive breach of
contract. If he 18 not reintegrated, the employee has,

for a perilod of one year, a prlilority right to be employed
elsevhere.

Amongz the oblligations undertaken by the employee
when he leases hils services to the employer, is that of
obeying the disciplinary rules of the establishment.
Moreover, it has been held3 that the employee accepts,
at the moment of the formation of the contract, the
sanctions which his breach of such disciplinary rules
will entail. Among those sanctions, there is the employ-
er's right to suspend the contract of the employes.

Thus, a suspension for disciplinary purposes is perfectly
licit, and the employer 1s not breaking the contract by
imposing it. The employee recelves no pay while he does
not work, and is under an obligation to resume his place
in the firm at the end of the period of suspension.

Employees who serve on general or municipal councils,

or on the board of directors of the Social Security Fund

3 Brun and Galland, op. cit., p. 476
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are, by the Law of August 2, 1949, given the right to
attend the meetings of these bodles without breaking

their labour contracts, While the contract 1s suspended,
they are not paid. This provision was extended to cover
members of the 'conseil de prud'hommeé'by the Law of May 24,
1951. The representatives of the personnel receive a
certain number of hours each month to fulfil their
functions, during whilch they are paid.4

| In the case of construction industries, subject to
the whims of the weather, a special system of compensating
the employees during the suspension of thelr contracts

5

has been organized, The onus for remunerating the
employees is on the employer, since changes in the weather
do not constitute "force majeure" absolving him of his
obligations. 'Force majeure' only exists where the event
preventing the execution of contractual obligations 1is
both irresistible and unpredictable, and weather, it is
felt, 1s, under modern conditions, reasonably predictable.
The employer must remit to the compensation fund
established in connectlion with the paild annual vacation,

a sum equal to filve per cent of the salaries he pays,

minus the sum of 1,008,000 francs. In the case of a

4 Ordinance of February 22, 1945. Law of April 16, 1946.

5 Code du travail, (Paris, Dalloz, 1959), p. 443 ff,
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storm, flood, or other weather making the work dangerous
or impossible, the employer has the right to suspend
work provisionally. Those employees who have worked
200 hours in the two preceding months, receive a payment
from him of three-quarters of their salaries and fringe
benefits, beginning the day following the stoppage of
work up to a maximum of 48 days a year. The fund then
reimburses‘the employer, This is not to be confused with
a seasonal stoppage which 1s declared by the Ingpector of
Labour after consulting with the relevant regional pro-
fessional organizations.6
Where a plant has been shut because of an employer's
condemnatlion for an offence, he must continue to pay all
gsalaries and benefilts indefinitely.7
When, following the second world war, electricity
and coal were rationed, the state arranged to compensate‘
workers for hours lost during such suspension of their
contracts, and paid the wages of all employees paid by
the hour, day or week, whlle the employer continued to
pay those workers paid by the month, who generally receilve

the same salary even if time 1s lost. The same arrangement

7 Ibid., p. 613
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was made where workers were unable to reach theilr place
of work due to flooding.8

Though the employer has the right to resiliate the
labour contract, by giving the proper notice, when the
economic position of the firm cannot Jjustify the contin-
ued employment of the entire staff employed at a given
moment, 1t is the opinion of some writ,ers9 that the
employer cannot invoke a temporary economic setback as a
cause for the suspension of the contract, but that he must
obtain the consent of his employees before suspending
them or laying them off for economic reasons. The con-
sequence of this 1s that the onus for resilliating the
contract if the employee refuses is on the employer, where-
as a theory which gave the employer thé right to suspend
labour contracts for this reason would shift the onus
for the termination of the contract to the employee who
was, against his will, suspended,

The Law of February 11, 1950 has formally declared
that a strike suspends and does not break a labour
contract.

In Quebec, the doctrine of suspension of the labour
contract is much less developed. There 1s, in fact, no

law specifically providing for any such thing. Ordinance

8 Ibid., p. 613.
9 Brun and Galland, op. cit., p. 614
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10 provides

Number 3, 1957 of the Minimum Wage Commission
that absence due to illness (where the contract has not
been cancelled), days on which the firm is closed, the
annual vacation, the term of notice, and authorized
absences provided that in all cases the employee held no
other remunerative employment, are to be consldered time
worked for the purpoée of calculating paild vacatlons.

This 1s not the same thing as saying that the contract 1s
suspended, and indeed on the days when the firm 1is closed,
and when the employee is on his vacation there is no sus-
pension at all, since on those days the obligation to
provide services does not exist, and therefore need not

11

be suspended. Moreover, during the notice period the

employee works and 1is paid and here too there is no
suspension. However, the express mention of the possi-
bility that there may be absence due to 1lllness, and yet
no cancellation of the contract, implies that the contract
must be suspended.
It (illness) does not, however, terminate

the contract ipso Jure, nor does it Jjustify the

dismissal of a servant wilthout the customary

notice, unless the master proves that he is

compelled by circumstances to urgently replace

the servant. Where the i1llness is of a nature
to incapacitate the servant Tor several weeks,

10 Francq, op. cit., p. 3553
11 Rivéro and Savatier, op. cit., Dp. 442
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the master 1s at liberty to rescind the contract
immediately without the customary notice.

This differs from the French rule, which makes notice
conpulsory in all cases.

Therse are no special provisions in the law of Quebec
for the suspension of the labour contract for maternity,
which 1s assimilated to 1llness. Nor is there provision
for such suspension for kilitary service,. While the
Federal Reinstatement in Civil Employment Act, Chapter 236,
Revlised Statutes of Canada, 1952, does not provide for the
suspenslon of labour contracts, it does decree that an
employee who is reinstated after military service 1is to
have all advantages he would have had had he remained in
the service of the employer.

Disciplinary suspension is based on the prlor accept-
ance by the employee of the right of the employer to carry
out the rules of discipline of the firm, and to impose
sanctions for their breach.

Beaulieu 1ls of the opinion that the rule resulting
from TFrench jurisprudence and the Law of February 11, 1950,
namely that a legal strike suspends and does not break the

labour contract, ought to be formally accepted in Quebec.l3

In general, the suspension of the labour contract

12 Charlap, op. cit., p. 64
13 Beaulleu, op. cit., p. 461
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absolves the employer from liability for the acts of his
employees, which he bears while the contract is not sus-
pended under the terms of articles 1054 C.C. and 1384
C.N.14 Similarly, he 1is not responsible for accidents
suffered by the employees while travelling to the place
of work. His responsibility to fulfil nhis own contractual
obligations, where there is a collective suspension, as in
the case of a strike, 1s set aside only when the suspen-
sions have the characteristics of "force majeure" that
is, they are both irresistible and unpredictable.15

The legislator and the Jurisprudence of France have,
on the subject of suspension, taken greater pains to
protect the employee than the legislator and the juris-

prudence of Quebec.

14 Brun and Galland, op. cit., p. 915

15 Ibid., p. 916



CHAPTER SIX

THE EXTINCTION OF THE INDIVIDUAL LABOUR CONTRACT

I. CAUSES OF THE EXTINCTION OF THE INDIVIDUAL LABOUR
CONTRACT

It is the civil law, in both France and Quebec, which

is the chief source of the causes of the extinction of
the individual labour contract.

We have seen in Chapter V, Section III, that one of
the parties can ask that the individual labour contract
be judicilally resillated if the other party has not ful-
filled his obligations. Such resiliation does not take
place automatically, but must be pronounced judicilally.
The demand for such resiliation is far more likely to
occur in the case where the contract is for a fixed term
than where the term is undetermined, since in the latter
case elther party may unilaterally resiliate the labour

contract on giving notice to the other party.
There are causes, however, which do bring the con-

tract automatically to an end. The two codes provide

104
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that the death of the employee 1s a cause of the auto-
matic extinction of the labour contract.l This is an
exception to the general rule in the civil law whereby
the obligations as well as the rights of the deceased
are transmitted to his heirs. The motive for such a
provision 1ls to prevent involuntary personal servitude
and to recognize the fact that contracts of employment are,
in general, made in consideration of the ability or skill
of the person employed.

In Quebec, the death of the employer causes the ter-
mination of the contract "in some cases, according to

2

circumstances". Where the contract is intuliu personae,

for example where the purpose was to employ & companion
or a nurse for the deceased, the death of the employer
results in the termination of the contract. Otherwilse,
the contract binds the heirs of the employer.3
In France, the situation 1s not the same. The Law
of July 19, 1928, modifying Article 23, L.I.C.T., declares
expressly that any change in the juridicial situation of

the firm, whether by succession, sale, amalgamation,

incorporation or other causes, does not affect the labour

1l Article 1668 C¢.C., Article 1795 C.N.
2 Article 1668 C.C.

5 Charlap, op. cit., p. 59
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contracts, and the new employer is bound by them. Natur-
ally, this 1is only so 1f the firm continues to exist.
Thus, the helr or purchaser would have to be using the
assets of the firm to produce essentially the same product.
kven where this is not the case, however, the contract 1is
not automatlically terminated, and the employer is bound
to xive notice to the employee when resiliating a contract
of undetermined dura.tion.4 Similarly, sale of a firm
does not, according to the jJjurisprudence of Quebec, bring
about the automatic extinction of the labour contract,>
Article 1668 C.C. provides that the contract is
terminated automatically when the employee becomes,
without fault on hls part, unable to perform the services
agreed upon. The article does not make simllar provisions
for the impossibility of execution by the employer, but
Article 1202 C¢.C. provides generally that "when the
performance of an obligation to do has become impossible
without any act or fault of the debtor and before he 1is
in default, the obligation is extinguished and both parties
are liberated." Similarly, although the French code has

no specific provision dealing with obligations to do, the

4 Brun and Galland, op. cit., p. 525

5 Charlap, op. cit., p. 68; Cobra Industries Ltd.,
v. Gagné, [%95 CS. 289; Pierre Beullac, De la rupture du
contrat du travail,/1942/ Rev. du B., p. 305.
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Jurisprudence has developed the notion of liberation due
to the impossibility of performance.6

What actually constitutes impossibility is a matter
for the courts to decide. Generally they demand that it
be a complete, permanent and absolute impossibility, but
where the contract involves a continuous relationship,
a8 in the case of the labour contract, a temporary impossi-
bility may, in certain circumstances have the same effect.?
Moreover, where the inability to perform is due to fortui-
tous event or irresistible force, no action in damages
will 1ie.8

The contract may be set aside by mutual agreement of
the parties. This solution flows from the phllosophy
of the freedom of contract.

Where a contract was signed for an undetermined
period, and neither the obligation to provlide services
nor the obligation to pay for such services was performed
for & period of thirty years, during which neither party
took any steps to regquire the other party to perform,
the contract would be extingulshed by prescription.

In contracts where a fixed term has been stipulated,

6 Baudouin, op. cit., p. 553.

7 Ibid., p. 555.
8 Article 1072 C.C., Article 1148, C.N.
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the arrival of the term puts an end to the contract.
While strict adherence to the principles of the civil
law would rule out any possibility of extinguishing the
contract before the arrival of the term, and without the
Iintervention of the courts, by the sole will of one of
the parties, the Jjurlsprudence has recornized that where
one of the parties has been gullty of a fault against
the other, the 1injured party may take the initlative to
put an end to the contract, with the possibility of being
overruled by the court and condemned to pay damages.9

In the case of contracts without a fixed term, the
general rule 1s the extinction of the contract by the
will of one of the parties. In France, the Law of
December 27, 1890 amended Article 1780 C.N. by adding
"Le louage du service fait sans détermination de durée
peut toujours cesser par la volonté d'une des parties
contractantes," This was later amended and incorpor-
ated into the Labour Code as Article 23 of the first
book, by the Law of July 19, 1928,

Article 1668 C¢.C., by setting up terms of notice
to be given by one party to the other, also recognizes

the possibility of such unllateral resiliation.

9 Brun and Galland, op. cit., p. 537; For Quebec, see
Lang v. Modern Garment Co., /1950/, R.L., 296; Furman v.
Muster /1950/, R.L., 464,
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The notion of unilateral resiliztion rests on a pre-
sumption that the partles have given their consent in
advance to the resiliution of the contract by one of
them.10

There 1s a limitation to this right common to both
France and Quebec. In both cases, it is accepted that
the party resiliating the contract must give notlice to the
other party.

In France, the employer must follow the usage of
the locality and profession as to the length of the notice
he must give the employee and vice versa. However,
Article 23, L.,I.C.T. provides that the notice which must
be glven by an employer to an employee may never be less
than one month, provided that the employee has served the
firm for a period of six consecutive months. Where the
employee takes the initiative to break the contract, there
i1s no such minimum notiée period. The Law of March 29,
1935ll fixes the notilce period for jJjournallists at one
month for those employed for three years or less by the
same employer, and at two months for those employed for
over three years by the same employer. Travelling

salesmen have the right to one month's notice during

10 Baudouin, op. cit., p. 734
11 Artiele 29c¢, L.I.C.T.
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their first year of employment, two months' notice during
their second year, and three months thereafter, according
to the Law of March 7, 1957, ilncorporated as Article 29(1),
L.I.C.T, Superintendents of apartment bulldings get a
minimum of three months' notice.l® Those incapacitated
to the extent of 60 per cent, receive two weeks 1if paid
by the week, two months if paid by the mon‘oh.13 Con-
tractual employees of the state have had not a minimum
but a maximum period of notlce set by the Decree-law of
February 3, 1955, The notice is of public order and the
partles may not agree to dispense with it.

In Quebec, the jurisprudence reasoning by analogy
from the provisions in the civil code concerning the lsase
and hire of houses and things, decided that the frequency
of payment determined the length of notice that had to be
given.l4 Thils solution was continued by the Masters and
Servants ActlS, and by the Act to Repeal the Masters and
Servents actl® which incorporated into Article 1668 C.C.

a provision to the effect that the notice perlod must be

12 Iaw of January 13, 1939.
13 Law of April 26, 1924
14 Charlap, op. cit., p. 60

1? 1941, R.S.Q., c.328,First passed 44-45 Vic., c¢.15,
(1881

16 13 Geo., VI, c.69 (1949).
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of one week where wages are paid weekly, two weeks where
wages are pald monthly, and one month when wages are paid
by the year. In Quebec, the notice period is not of
public order.17

If this notlce period is not respected, it follows
that there can be an action in damages for the amount of
wvages that the workman would have earned during the period
of notics. The employer has the right to pay the employee
his wages for the notice period and let him go immediately.
The employee who initiates such a unilateral resiliation
of the contract may also leave immedlately if he pays to
the employer the equivalent of the wages he would have

d.18 If the work relatlion-

earned during the notice perio
ship is continued, i1t remains on the same basis as before,
with all benefits, including the right to the paild annual
vacation,l9 accruing to the employee.

The Jjurisprudence recognizes, however, that 1f one
of the partles has been guilty of a serlous default with
respect to the other, the party injured may resiliate the

contract without notice.QO This is reasonable in the

17 Mancini v, La Ville de Hontreal, /I1958/ RL, 269.

18 Brun and Galland, op. cit., p. 557

19 Article 54g, L.II.C.T.
Ordinance No. 3, 1957, Minimum Wage Commission, Art.S8.

20 Brun and Gelland, op. cit., p. 549.
Charlap, op. cit., p. 65
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case where the employee has proved to be a thief, for
example, or where the employer refuses to pay the wages
of the employee.21
It is up to the court to decide, necessarily after
the event, whether the dismissal wilthout notice was Justi-
fled in the circumstances. The Justifying causes that
have bsen accepted in France and Quebec are similar, For
example, disciplinary infractions, repeated failure or in-
ablility to perform the task assigned, personal conduct of
the employee, have all been held to Jjustify such action,
though regafd is had to the rank and record of the employee

in deciding the case.22

When the cause of the dismlssal is "force majeure", re-
sulting in an impossibility of performance, there 1s no
notice recquired.

The Freﬁcﬁ Jurisprudence has placed a further limit-
ation on such unilateral resiliations. Although the
parties have the right to unilaterally resiliate con-
tracts, they may abuse this right by using it for the

purpose of causing unnecessary damage to the other party,

21 3imilarly it has been admitted that where the employee
or employer has been gullty of such an injury against the
other, the party seeking Jjudicial resiliation may provision-
ally suspend the contract, with no damages if the action in
resiliatlon succeeds. Brun and Galland, op. cit., p. 537

22 Brun and Galland, op. cit., p. 550
Charlap, op. cit., p. 65
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by using it with maliclous intent, or for a purpose
other than that for which the right was granted them

by law. For example, dismissing an employee for his
political or religious beliefs, or because he sought to
exercise a right given him by law would be considered
abusive. This rule, of Jjurisprudentlal origin, has been
written into the civil code23 by the Law of December 27,
1890, and later modified by the Law of July 19, 1928 and
incorporated into the first book of the Labour Code as
Article 23.

In Quebec, the doctrine of abuse of rights is not
admitted, and the employer's or employee's motives for
resiliating the employment contract are not investigated.24
The Labour LKelations Act25 makes 1t an unfalr labour
practice to dismiss an employee for the sole reason that
he was an officer or a member of a workmen's assoclation,
The act places the burden of proof of the motive for
dismissal on the employsr.

Article 23, L.I1.C.T. lays down & set of criteria

whereby French jJjudges can determine the amount of damages

23 Article 1780 C.N.

24 Baudouln, op. cit., p. 1284
Quaker Oats Co. of Canada Ltd. v. Coté, /1949/ &B, 389.
St. Laurent v. Lapointe et Tremblay 21950 BR, 229

25 c. 1624, R.3.Q., 1941.
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caused by an abusive resiliation of the contract. They
include custom, the type of service the employee performed,
seniority, age, and sums paid into the pension fund by the

employee.

II. THE ROLE OF THE STATE

The role of the state at the moment of the termination
of the labour contract is much more prominent in France
than in the Province of Quebec,

Under the Ordinance of May 24, 1945, all unlilateral
resiliations of contracts by employers in the controlled
sector (industrial, commercial and artisanal employments)
must be approved by the Departmental Manpower Service, Jjust
as all new labour contracts in that sector are subject to
approval, In the supervised sector (liberal professions,
public offices, professional associations, civil partner-
ships) the Service must be informed of all unilateral
resiliations. In the free sector, (agriculture, forestry,
domestic service, entertainment) the parties need not
even inform the Service.

Where the authorization of the Service is required,

a reply must be sent by them within seven days of the
recuest, after which silence 1is taken to indicate approval.

Penal sanctions (six days to six months' imprisonment or
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ten to one hundred thousand francs in fines or both) are
imposed on the employer who falls to take the required
steps. The Service has the right to demand an inguiry
before announcing its decision, which is suﬁject to review
before the Departmental Director of lLabour and the Adminis-
trative Tribunals, but in the case of the latter the appeal
1s only as to the legality of the decision, and not 1its
aptness.

The resiliation, however, begins at the moment that
the employee is informed, and not when the Service grants
its authorization. The failure of the Service to agree
does not per se make the dismissal abusive, nor does 1its
approval render such dismissal Justified. The employee
may, moreover, bring an action before a 'conseil de prud'’
hommeé'claiming an abusive dismlissal before the Service
makes known 1ts verdict.26

The reason for this is that the purpose of the
Ordinance 1s economic, namely, to ensure the fullest
possible employment of the avallable labour supply, and
it is not to set up another court where the legal justifl-

27

cation for the resiliation could be argued. Therefore,

a8 in the case of the hifing of new employees, the Service

26 Brun and Galland, op. cit., p. 597.

27 lLa Claviére, op. g¢it., Fasc. 530, p. 4.
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1s only competent to pronounce upon matters for which it
is competent. It can only refuse to authorize a resilia-
tion on the grounds that it is not in the economic
interest of the nation that an additional worker, or a
particular worker, become unemployed,
Since economic grounds are among those that entitle
the employer to resiliate the contract unilaterally, the
state must compensate the employer for the prejudice he is
caused by having to retain in his employ a worker whom he
would otherwise dismiss.28 This does not mean that the
employer need not submit the resiliation to the Service
for approval where the grounds are not economic in nature.29
Article 10 of the same ordinance provides that where
there 1s no collective agreement, the rules of discipline
must contain a disposition concerning the order of departure
in the case of collective resiliation, for example, due to
a slump in economic activity. The length of service,
famlly size and professional gqualifications must all be
taken into consideration. This disposition 1s estab-
lished by the employer after hesring the advice of the

representatives of the personnel. Though he is not bound

28 Brun and Galland, op. cit., p. 599,

29 In practice, "il arrive fréquement que (ces
dispositions) ne soient pas respectdes",. Rouast and
Durand, op. cit., p. 469.
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to follow their advice, once the regulation has been
established, the employér is bound to follow the order
set down.

The representatives of the personnel themselves, as
well as former representatives up to six months after
leaving office, and candidates for such offlce have been
protected by the Ordinance of February 22, 1945, modified
by the Ordinance of January 7, 1959. The employer cannot
dismiss the representatives of the personnel without the
approval of the "comité d'entreprise", or, in the case
where they fail to approve, that of the Inspector of
Labour. Representatives of employees' syndicates, how-
ever, are not accorded the same protection.

Where a disciplinary committee of the employees is
set up under a collective agreement, 1t frequently 1s the
case that their approval is reguired before the dismissal
of an employee.

Whether a contract is of fixed or of undetermined
duration, the law of France requires that certain formal-
itles be satisfied at the moment of its termination.

The employee has the right to obtaln a Labour Certifi-
cate which the employer must deliver even if the employee
does not request it. The Certificate must contain the

names of the employer and employee, the date of entry into
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and departure from employment, the nature of employment
held, and where there were more than one, the dates between
which each was held. The purpose of this 1is to enable
the employee to obtain new employment, and so the employer
must refrain from adding personal comments which would be
unfavourable to the employee.30
The employer, in an effort to obtain a receipt from
the employee in order to contest furtﬁer demands for
payment and to prove the closling of accounts between them,
often in the past cajoled the employee into signing a
receipt for all claims when in actuality the employee was
st1ll owed a part of his salary. To counter this, the
Jurisprudence evolved the rule that a generally worded
receipt does not prove that a particular payment has been
made, and that only express mentlion of a debt in the
receipt would enable the courts to conclude that that debt
had been satisfied. The law has intervened, and, by the
Law of December 31, 1955, a receipt worded generally,
written in full énd silgned by the employee, in two copiles,
one of which remains with the employer and one with the

employee, made after the termination of the contract and

not before, 1s presumed to be valid with respect to all

30 Brun and Galland, op. cit., p. 531. Article 24,
L.I.C.T.
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payments owing to the employsee, The employee may, however,
renounce the receipt within two months by registered
letter to the employer. In this case, the recelipt 1s
valid only for the payments actually made, After two
months, a receipt, however general in language, 1s con-
sidered valid for all debts owed to the employee by the
employer and the employee may take no further action.
This does not mean that the employee cannét settle with
the employer and actually agree to accept less than was
due him, but whether or not there was such an agreement
must be determined by the courts. Moreover the recelpt
cannot in any circumstances be presumed to cover damages
owed due to an abusive dismissal.31
The law has created a number of indemnities which are
due at the time of the termination of a labour contract.
Where a contract of a journalist 1is resiliated by the
employer without the employee having been gullty of a
default of his obligations, the Journalist has a right to
one month's pay for each year of service, with a maximum
of fifteen months' pay. He may avail himself of this
indemnlity even 1f 1t is he who takes the inltlative to

leave when the publicatlon of his newspaper ceases, or

31 Brun and Galland, op. cit., p. 533. Article 24a,
L.I.C,T,
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is ceded to another publisher, or changes its political

32 Similar provisions exist for employees

33

orientation.
in civil or commercilal aviatilon who recelilve elther a
full month's, or a half-month's, salary for each year
served, with a maximum of twelve months', or six months'
salary. Contractual employees of the state, and
employees of state corporations receive half of one
month's salary for each of the first twelve years they
have served, one-third of one month's salary for subsequent
years.34

The Law of July 18, 1937 establishes an indemnity to
compensate travelling salesmen for their clientele if
the employer has taken the initiative to resiliate the
contract, where the contract is of undetermined duration,
or to fall to renew the contract where 1t 1is of fixed
duration.

The most important kind of indemnity, economically
gspeaking, 1s that compensating the reclassiflcation and

retraining of the employee, designed to ensure gquick

transitions to new employment for members of the work force

32 Article 294 and e, L,I.C.T.
Rivero and Savatier, op. cit., p. 470

33 Brun and Galland, op. cit., p. 585
34 Ibid.
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whnose jobs have been lost due to the closing down, reduc-
tion or reconversion of the activitles of a firm. The
state not only aids firms which undertake programs of
retraining, but also pays the employee the costs of trans-
porting his family and property to the place of new
employment, as well as the costs of installing himself and
his famlly there, providing he moves within six months of
finding his new job. Payments vary with the size of the
worker's family.35
These provisions (the requirement for the permission
of a government service before resiliating the labour
contract, the special protection afforded the representa-
tives of the personnel at the time of dismissal, the
obligations of the employer to issue a Labour Certificate,
the regulation of the effect of a receipt signed by the
employee, the indemnities payable for senlority and for

displacement) do not exist in the law of Quebec.

35 Decree, September 14, 1954, modified by the Decree,
June 30, 1955 and the Decree, December 6, 1954,



CHAPTER SEVEN

CONCLUSION

The role of the state in employer-employes relations
has increased considerably since the time of the codifi-
cation of the civil codes. In both cases public policy
has favoured the protection of the employee and measures
have been introduced to that effect.

In this regard, the French Government has ventured
further than that of Quebec, legislating, in almost all
casesg, 1in greater detail,'to cover larger groups, and
introducing greater protection for the weaker party to
the individual labour contract.

The outstanding feature of the institutional frame-
work within which individual labour relations are carried
out in which there has been a divergence of policy between
France and Quebec, has been the creation in France, as
sarly as 1806, of a distinct tribunal to hear individual
rights disputes in labour matters. This is especially
important considering the fact that in France individual
disputes are taken before these tribunals even when the
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right being acted upon arose from a collective agreement.
In practice, it is the collective labour agreement,
and not the individual labour contract, which creates
the important provisions, in the substantive sense, which
govern the employer-employee relationship. Increments
to the minimum wage, shorter hours than provided for by
law, longer paild vacations, a greater number of paid
hollidays and many other benefits have thelr source in the
collective agreement. Let us proceed now to examine

the role of the state in collective labour relations.



PART TWO

COLLECTIVE LABOUR RELATIONS

CHAPTER ON=

GOALITIONS AND PUBLIC POLICY

As 1t became obvious to the legislator that the
Juridical equality of the parties to the individual labour
contract did not reflect the real inequality that existed
between them economically, the state intervened not only
to modify the terms of the individual labour contract,
but also to permit at least a partial redress of the im-
balance in bargaining power by freeing workmen's combinations
from the illegality which had surrounded them under the

regime of laisser falre liberalism, To the extent that

the state has chosen to allow the parties to bargain
collectively concerning the terms and conditions of labour,
the philosophy of liberalism has been preserved. In
principle, both France and the Province of Quebec prefer,
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as a matter of policy, the determination of the conditlions
of labour by the parties to the setting of such condltions
by state decres.
The change in the attitude of public policy towards
workmen's combinations has been a slow one. Quebec, as
a ceded territory from 1763, was governed from that date
by the public law of England, in conformity with the long-
establlished rule of International law that publlc law
follows the flag.l Criminal law being a part of public
law, it was the common law of England which governed
Quebec in criminal matters from 1763, and combinations
of workers for the purpose of attempting to raise wages
or alter conditions of labour were held by that law to be
criminal conspiracies, contrary to the freedom of commercse,
and consequently, against the public 1nterest.2
The Quebec Act of 17747 explicitly declares that
the criminal law of &ngland, the benefits of which "have
been sensibly felt by the inhabitants from an experience
of more than nine years during which it has been uniformly

administered"4 was to continue in force.

1 lareau, op. cit., p. 37
2 3eaulieu, op. cit., p. 30
3 14 George III, c.83.

4 Section XI, Ibid.
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The Constitutional Act® dividing Quebec into Lower

and Upper Canada, continued in force all laws and statutes

in effect before its passage.6

7

The same provislon was
made by the Act of Union,' creating the Province of
Canada, by uniting Upper and Lower Canada.

The British North America Act, 1867, Section 91 (27)
put criminal law into the hands of the Federal Government.
Under the Union Government, an act was passed 1in
1841 to consolidate and amend the laws relating to offences
against the person.8 It outlawed assault committed while

taking part in an attempt to raise wages in combination.
In 1869, after Confederution, another act was passed to
consolidate the laws of the varlous provinces concerning
offences against the person.9 Assault, or the use or
threat of violence, to prevent or dissuade anyone from
working at a glven trade was made an offence punishable by
two years' imprisonment.

It was only in 1872, after a strike of typographers
in Toronto, that Parliament was persuaded to bring the

Canadian criminal law into 1line with English criminal law

5 31 George III, c.3l.

6 Ibid., Sectlon 33.

7 3-4 Victoria, c.35, Section 46,
8 4-5 Victoria, c.27.
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on the subject of combinations of workmen, zZnglish law
having been amended in 1824, 1825, 1859 and 1871,
rendering such combinations legal. Accordingly, the

10 o copy of the English act of 1871,

Trade Unions Act,
was passed, by which assoclations attempting to regulate
relations between employer and employee, or to impose
restraints on trade were freed from the doctrine of
criminal conspiracy. However, the act provided that
no court could admit actions to enforce agreements be-
tween members of such assoclations setting conditloms
under which they would or would not work, or providing
for the payment of dues or fines to the organization, or
for the use of the funds of the organization, nor could
they hear actions 1involving agreements between two
associations.ll
lioreover, only assoclations which registered under
the terms of the law were protected by 1it. Seven individ-
uals or more could ask the Reglstrar-General of Canada
to register such an assoclation. They had to forward
thelr constitutions and by-laws, a list of their executive

officers, and indicate the location of their permanent

head-o0ffice, The similarity of this provision to the

10 35 Victoria, c.30.

11 Colas, op. cit., p. 149.
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French law of 1884 is striking.12

The association was to be administered by an assignee,
or & number of them, a general council, treasurer, and
other officers. The asslgnees were not personally re-
sponsible for deficits (unless due to their acts constitut-
ing a crime) and in their name the assoclation could buy
or rent up to one acre of land, act in justice for the
property of the assoclation, sue the treasurer. The
asgoclation was required to report to the Registrar-General
each year the amounts of association receipts, disbursements,
assets and llabilities.

large portions of the Trade Unions Act have been

held to be ultra vires the Federal Government, and yet

the measure remains unchanged 1in the Revlised Statutes of

Canada.l3

At any event, organized labour did not take
advantage of the privilege of registering with the Govern-
ment, and the same status of legality was conferred on
them without registration by the Criminal Codse. In 1892,
Section 517 of the Code put workmen's associations outside
the pale of the crime of consplracy in restraint of trade.

The section has become Section 409 of the new Criminal

Code of 1955. While 3ection 520 of the Code of 1892,

12 Ibid., p. 151.

15 Beaulieu, op. cit., ». 86



129

codifying a law of 1889,14 expressly made workmen's
associations liable to prosecution for conspiracy to
limit the facilities of transportation and production
and to restrain industry and commerce (virtually wiping
out the zains of 1872), the section was amended in

1900%°

, to the effect that "this section does not apply
to combinations of workmen or employees for their own
reasonable protection as workmen or employees".

Thus, by 1900, the legality of workmen's associations
was clearly established. Alongside this development,
there was the extension to these assoclations of the
right to avall themselves of the self-help techniques
which are a vital part of bargalning strategy.

The Criminal Law Amendment Act of 1872,16 following
the lead of the English act of the same name passed in
1871, forbade the use of intimidation, violence or
molestation to force an employer to fire a worker or to
cause a worker to quit, to force an employer not to
offer or an employee not to accept employment, to force

an eumployee or emnloyer to Joln or not to Join an assoc-

iation, to force an employer or employes to pay any fine

14 52 Victoria, c.41
15 63-64 Victoria, c.46
16 35 Victoria, c.31
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imposed by such an association, to force an employer to
alter the method of direction of the company, or the
number of employees in his employ. Molestatlon or
violence would be interpreted to include the continuous
pursult of a person from place to place, the hiding of
tools, clothes or other effects owned or used by such
an individual, watching or besetting a house or place
where the individual resides or works. The latter
provision was intended to outlaw picketing.
An act of 187617 revised these measures in the
following terms:-
1) Every one who, wrongfully and without
lawful authority, for the purpose of compelling
another person to abstain from doing anything that
he has a lawful right to do, or to do anything
that he has a lawful right to abstain from doing
a) uses violence or threats of violence to
that person or to his wife or children, or injures
his property, or
b) intimidates or attempts to intimidate that
person or a relatlve of that person by threats
that, in Canada or elsewhere, violence or other
injury will be done to or punishment inflicted
upon him or a relative of his, or_that the proper-
ty of any of them will be damagedl
will be gullty of the crime of intimidation. Moles-
tatlon or threats still included persistent pursuit,

niding of tools and watching and besetting, but an

17 Colas, op. cit., p. 156.

18 Ibid. (now section 366, Criminal Code, 1955),.
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exceptlon was added:-
2) A person who attends at or near or approaches

a dwelling house or place, for the purpose only of

obtaining or communicating information, does not

watch or beset within the meaning of this section.

This creates an area of legal picketing. In 1892,
when the Canadian criminal law was first codified,
subsectlion 2, quoted above was not included along with the
rest of the 1876 law which became sections 523, 524 and
525 of the Code, since it was thought unnecessary to
make express mention of peaceful picketing as being legal,
The subsection was restored in 193419 and with the former
sections 523 to 525 has become Section 366 of the Criminal
Code, 1955,

In 1877, a law was passed repealing the old English
rule that it was a crime to break a labour contract.20
Section 521 of the Criminal Code of 1892 makes it criminal
to break a contract when there is reasonable cause to
know that the probable conseguences will be to endanger
life, cause bodily injury, expose valuable property to
destruction or serious inJjury, delay or prevent the

rurming of a locomotive engine or other car on a railway,

Subsection 2 excludes employees acting alone or as members

19 24-25 George V, c.47
20 40 Victoria, c.35
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of an association as long as the provisioms of law or in
contract concerning the settlement of disputes has been
observed. This has become Section 365 in the Code of
1955,

Removing the crime of breach of contract was a first
step towards legalizing the strike as the ultimate
weapon in bargaining. Section 519 of the Code of 1892
provided that it was not to be considered conspiracy to
refuse to work with & workmean, or for an employer, or to
do any act for the purpose of a trade combination, unless
such an act is expressly made an offence,. Trade combin-
ation is defined as a combination between masters, or
workmen, or other persons for the purpose of regulating
or altering the relations between masters and workmen,
or the conduct of a master or workman in or in respect of
his business, employment or contract of employment or
service. This has become Section 410 of the new Criminal
Code. Taken together with Section 411, 1t protects
employees who strike from being charged with conspiracy
if the object of the strike is the furtherance of a trade
combination, or thelr own reasonable protection. Thus,
any other object would make the strike 1llegal. A strike
is also 1llegal if its object, or the means of carrying

it out are illega1.21

21 Alfred Cosby Crysler, Handbook on Canadian Labour
Law (Toronto, Carswell, 1957), p. 70.
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The protection of sections 410 and 411, therefore,
would not cover sympathy strikes, or strikes whose purpose

is the revolutlonary overthrow of the government.22

23 and it would

Not every work stoppage is a strike
be up to the Judge 1in a glven case to determine whether
a strike had occurred, Making use of the definition in
Sectlion 2 of the Quebec Labour Relations Act24 which
declares a strike to be "a concerted cessation of work
by & group of employees", it appears that the necegsary
elements would be an actual stoppage of work, a concerted
action implying a decision by the group to strike. Section
52 of the new Criminal Code exempts strikers from the
charge of sabotage.

Slowdowns are a self-help technique which are not
1llegel under the criminal law of Canada, but which has
been made an unfair labour practice in Quebec.25 By
implication, it is not considered a strike. This conforms
to the situation in France.

The blacklist is not illegal in Quebec, since under

Section 410 of the Criminal Code, 1t is not contrary to

22 Ibid. p. 75
23 ¢.162 4, R.S.Q., 1941, s.24,
24 Ibid., s.2.

25 Ibid., s.24.
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law to refuse to work with a workman. Under certain
circumstances 1t might be actionable civilly.

The law also has chosen to allow employers a self-
help technigue as a counter-attack. Lockouts are not
treated in the criminal law, but are defined in the Labour
Relations Act26 as "the refusal.by an employer to glve
ﬁork to a group of his employees in order to compel such
employees, or to aid another employer in compelling hils
employees to accept certain conditions of employment'.

‘ The development in the attitude of publlic policy
toﬁards combinations of workmen and towards the self-
nelp techniques they use in bargaining with employers
has followed a path in France similar to that taken in
Canada., From a perlod when such combinatlons were
strictly illegal under the criminal law, the law has been
altered so as to look more favourably upon such groups as
affording a measure of protection to the isolated employee.

The French Revolution produced the idea that such
combinations were dangerous to the liberty of the individ-
val worker, In the words of the sponsor of the "Loi Le
Chapelier"”, "il n'y a plus que 1'intérét particulier de
chaque individu et 1'intérét général. Il n'est permis

& personne d'inspirer aux citoyens un intérét intermédiaire,

I

26 Ibid., s. 2(g)
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de les séparer de la chose publique pour un esprit
de corporation.“27
The Decree of March 2-17, 1791 abolished the guilds,
and provided that sach ciltizen would have the freedom to
choose his employment, The Lol Le Chapelier itself,
June 14-17, 1791 forbade permanent employees or employers
combinatlions under Article 2. Article 4 prohibited more
temporary coalitions:-
51 contre les princlpes de liberté et de la
Constitution, des citoyens attachés aux mémes
professions, arts et métliers prenaient des
délibérations, faisalent entre eux des conventions
tendant & refuser de concert ou & n'accorder qu'a
un prix déterminé le secours de leur industrie ou
de leur travaux, lesdites délibérations et
conventions, accompagnées ou non du serment
geront declarées inconstitutionelles, attentatolres
& la liberté et & la déc%%ration des droits de
1l'homme et de nul effet.
The individual contract was in the mind of the legislator
of 1791 the only type of agreement consistent with the
preservation of liberty.

The Law of 22 Germinal in the Year XI confirmed
this prohibition, but dealt more leniently with employers'

associations than with those of employeces. Article 6

provides that where an employers' association attempts

27 Jean Montreuil, Histolre du mouvement ouvrier
en France (Paris, Aubier, 1946) p. 43.

28 Ibid., p. 44.
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to unjustly and abusively force a reduction in salaries,
the employers may be fined between 100 and 3,000 francs

or be sentenced to an imprisonment of up to one month,

or both. Article 7, however, provides that an employees’
coalitlion to arrange a concerted stoppage of work shall
render llable such employees to imprisonment of up to
three months, or if the acts were accompanied by violence,
assault or rioting, the parties énd accomplices are liable
to still heavier penalties.

The Criminal Code of 1810 codified these provisions
with some modifications. The penalty for employers was
made a fine of from 200 to 3,000 francs. To be punish-
able, the employers must have made an actual attempt at
executing their conspiracy. Workers' coalitions were
punishable even if there were no attempt at executlion by
a minimum of one month and a maximum of three months'
imprisonment. Article 416 created a new crime, with
the same punishment, that of a worker who blacklists or fines
an employer or another worker. The leaders of coalitions
prohibited under articles 414-416 would be imprisoned
for a period of from two to five years or be put under
police surveillance of at least two years' duration, and
possibly five. Penalties were increased in 1834.

&ven the Revolution of 1848 d4id not do much to

alleviate the suppression of employees' and employers'
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assoclations. Though the Decree of February 29, 1848
enuncliated the principle of the liberty of association,
which was inscribed in the Constitutlion of November 4,
1848, the fear still existed that coalitions "ont pour
effet manifeste de détulre ou de modifier les effets de
la concurrence et de la proportion entre les offres et

29

les demandes" and the only reform was to egualize the
punishments for workers and employers under the criminal
code, Article 416 was extended to employers, but it
was 8till illegal to form even a peaceful coalitlon.

Under the "coup d'état" of December 2, 1851, the
freedom of assoclation disappearsd even 1ln principle.

With the advent of the liberal phase of the reign
of Napoléon III, the first breakthrough occurred. Follow-
ing a strike of typographers, the Emperor pardoned those
who had been convicted for carrying on an illegal combin-
ation. The law of May 25, 1864 provided for the freedom
of coalltion. Nothing was to be illegal when done by a
group which would not be illegal when done by an individ-
ual, Articles 414-416 of the Criminal Code were replaced
and the new offence of interference with the freedom of

labour was created. The new Article 414 punished the

use of violence, assault, threats or fraudulent acts

29 Dolléans and Dehove, op. cit., Vol. I, p. 164
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designed to provoke or maintain & collective cessation of
work by a prison term of from six days to three years and
a fine of from 16 to 3,000 francs or one of the two.
This simply reinforces the penalties for the offences of
violence, assault, threats or fraud when used otherwise
than in a labour dispute. Article 415 punished the same
acts when done collectively, where 414 dealt with the
case of an individual, or of several unorganized individ-
uals. Article 416 made it an offence to impose, by
concerted plan, any fines or prohibitions endangering
the freedom of labour. According to the sponsor of the
legislation, the purvose of this article was to prohibit
the blacklist while not making illicit a strike for
legitimate purposes,jo

The reform of 1864 covered only temporary groupings
of workmen, and permanent organizations were still subject
to the ban of Article 291 of the Criminal Code which
provides that groups of twenty people or more must have
government permission before forming and meeting. On
representations from the workers of Paris that eighty
employers' groups were being tolerated, Napoléon II
extended such toleration to employees on condition that

such groups deposit their by-laws and constitutions,

30 Dolléans and Dehove, op. cit., Vol. I, p. 258

——
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announce their meetings in advance to the publlc authorities,
and allow a Government representative to &ttend.

The toleration was revoked temporarily in Paris 1n
1872 and in Lyons in 1874, out of growing fear of the
strength of the Communist International. After 1876,
toleration was again extended to workers' assoclations.

It was only with the fundamental law of March 21,
1884, st1ll on the statute books and governing the con-
stitution and formation of employees' and employers'
syndicates that the right of permanent professlional assoc-
lation was granted. A general right of assoclatlon was
not introduced until 1901. As modified in 1920, this
law constitutes the basic right to recognition for pro-
fessional syndicates.

Self-help methods have been extended by the law to
these syndicates. The Law of 1884 repealed Article 416
of the Criminal Code, which took the blacklist out of the
realm of the criminal law. Jurisprudence has held, how-
ever, that the use of the blacklist incurs the civil
responsibility of the user.31

Articles 414 and 415 of the Criminal Code remain
today as they were in 1864, prohibiting interference with

the freedom of labour by using violence, threats, assault

31 Rivero and Savatier, op.cit., p. 53.
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or fraud to provoke or maintaih a cessation of work.
Thus, plcketing which does not make use of such methods
of persuasion is legal. The fines for offences against
these articles have been increased.

When articles 414 and 415 of the Criminal Code were
replaced in 1864, the last prohibition of strikes dis-
appeared. Under the jurisprudence, however, a strike
involves a number of elements, the absence of which makes
the group or individual stopplng work civilly liable for
damages. A strike must be concerted, which implies a
premeditated decision of a group, it must actually result
in a stoppage of work, and must have as its aim the defence
or amelloration of conditions of work. It has been held
in Judicial decisions that a slowdown, since it does not
result in a stoppage of work, 1s not a strike. Since the
defence or amelioratlon of the conditions of work are not
the primary aim of a political strike, these too have Dbeen
held to be abusive. Where the sympathizing group has
no interest, a sympathy strike incurs the civil responsi-
bility of the strikers.->2

Strikers, of course, may not comnit a criminal offence
in the course of a strike. Thus, causing the deterior-

ation of instruments of manufacture or of merchandise,

32 Brun and Galland, op. cit., pp. 899, 901 and 917.
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contrary to Article 443 of the Criminal Code, or rioting
or inciting to riot, contrary to articles 5 and 6 of the
Law of June 7, 1848, are still offences in the course of
a strike. The practice of occupying the struck plant
which was for a time the favourite of French syndicates,
has been declared interference with the property rights
of the employer and the police may be ordered to expel
the strikers. If the police choose not to expel them in
order to maintain the peace, the state must pay damages
to the employer.33
The Law of July 11, 1938 permits the state to
requisition the services of persons where the security of
the state is involved. Continued in force annually after
the war, and indefinitely by the Law of February 28, 1950,
its coastitutionality when used to requisitlon the services
of strikers in vital areas of the economy was upheld by
the Comseil d'Etat in 1950.54
As in Canada, lockouts do not form the subject
matter of any article of the Criminal Code, and so must
be considered legal subject to the provisions of the civil
law governing their use for illegitimate purposes, in which

case the employer would be liable for damages.

From an examination of the development in French and

33 Ibid., p. 894
34 Brun and Galland, op. cit., p. 889.
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Canadlan criminal law towards allowing the formation of
permanent employers' and employees' associations, and
towards permitting them the use of various self-help
techniques in bargaining, we now turn to a discussion of
the rules governing the constitution and formation of

such associations.



CHAPTER TWO

THE CONSTITUTION AND FORMATION OF EMPLOYERS' .AND EMPLOYESS'

ORGANIZATIONS

The legislator, while adopting a policy of favouring
collective bargaining in the solution of disputes between
employers and employees, has surrounded the constitution
and formation of collective organisms of employees and
employers with a number of dispositions.

The Professional Syndicates Act of Quebecl, which is
still law in the Province, was the first legislative step
taken by the Government of Quebec to provide for the forma-
tion of permanent groups of employers and employees for
the purpose of the "study, defence and promotlon of the
economic, soclal and moral interests of their members"g. By
contrast, the act was not intended to permit the formation,
under the gulse of professional syndicates, of political,

commerclal, religlous or frivolous organizations.3

1 c¢.162, R.3.Q., 1941, First passed as 14 George V,
c¢.112, (1924)

2 Section 3, Ibid.
3 Beaulleu, op. cit., p. 128
143
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Passed at the instance of the Catholic syndicates
(which were forming without benefit of legislation in
the Provinces4) and modelled on the legislation of France

of 1884 and 1901,5

it provides for the voluntary incor-
poration of professional syndicates, Any twenty persons
or more, who must be Canadian citizens, engaged in the
same profession, the same employment, or in similar
trades, or doing correlated work having as object the
establishment of a determined product, may make and sign
a memorandum setting forth their intention of forming an
assoclation or professional syndicate.

In this memorandum, they must indicate the name of
the association, 1ts object, the full names, nationalities,
and addresses of the first directors (of which there must
be no less than three, no more than fifteen) and of the
first president and secretary. The site of the princi-
pal headguarters of the group must also be mentioned.

The constitution and by-laws of the group must be forwarded
with this declaration.

On receipt of such a deeclaration, the Provincilal

Secretary may, though he is not obliged to do so, incor-

porate the group, which incorboration becomes effective

4 H.A. Logan, Trade Unions in Canada, (Toronto,
MacMillan, 1948),7p. 225, -

5 Beaulieu, op. cit., p. 114.
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on publication in the Quebec 0fficlal Gazette at the
expense of the syndicate.

Minors of at least sixteen years of age may join
such syndicates without the permisslon of their tutors,
and married women may Join saving the case in which the
husband makes & formal objection. Only Canadian citizens
may be members of the board of directors or employees of
the syndicate, but forelgners may make up as much as
one-third of the total membership. Members may resign
from the syndicate at will, but in that case, the syndl-
cate may claim three months' dues.

The by-laws must mention the number of directors to
be elected (not less than three, not more than twenty-five,
unless the Provinclal Secretary authorizes the syndicate
to provide for a greater number when he deems 1t to be in
thelr interest), as well as the amount of the entrance fee
(not less than one dollar) and annual assessment (not less
than $6) to be paid by members. Payment of the assess-
ment may be suspended by the by-laws in the case of
unemployed members. In all other cases, faillure to pay
dues results in the suspension of the members whose dues
are more than three months in arrears. The syndicate may
alter its by-laws or change its name with the approval of
the Provinclal Secretary. Syndicates are required to keep

minutes of the meetings of the members and of the board of
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directors, and records showing the full names, address,
nationality and occupation of each member, his date of
admission to the syndicate, his retirement from it or his
suspension, as well as of the revenues and expenses, assets
and liabilities of the syndicate.

Such syndicates, being incorporated and thus having
a civil personality, have the right to act in Justice,
acquire movable or immovable property both by onerous and
by gratuitous title, for the carrying out of theilr oblectlves.
They are also gilven the specific privileges to create funds
to indemnify members against death, 1llness, unemployment,
to devote part of theilr resources to low-cost housing,
workmen's gardens, and physical and hygienic training, to
establish information bureaux for offers of and applications
for work, to establish and administer professional projects
for scientific, agricultural or social training, lectures,
and publicatlions of professional interest. They may also
subsidize and assist production and consumption co-operatives,
buy, sell, lend or distribute necessarlies for the maintenance
of families or professional activity (tools, raw materials,
and so on), organize and advertise sales of products which
are made by their members, register their label. Most
important, they are given the right to enter into agree-
ments or contracts with other syndicates, partnérships,

firms or persons, relating to the collective conditions of
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labour. They may exerclse in court the rights of their
members with respect to all acts prejudicial to the
collective interest, and in favour of each member,
without specific authorization, to defend his rights
arlsing out of the collective agreement, unless he speci-
fically objects,

The accounting of the syndicate must be so arranged
that each specific service is recorded separately. A
specific fund may be liquidated without affecting the
status of the syndicate. Pension and special mutual
benefit accounts are unsei2able, except for the payment
of the benefits which they were set up to provids. This
measure 1s clearly deslgned to encourage registration
and incorporation of employees' groups under the act.
In fact, however, only the national Catholic workmen's
organizations have avalled themselves to any extent of the
provisions of the act.6 Members, wmoreover, are not
liable for the debts of the syndicate.7

The act further provides that three or more such
syndicates may unite to form a "union" or federation, for
the debis of which member syndicates are not responsible,

by following the same procedure for the setting up of the

6 Beaulleu, op. cit., p. 116

7 Colas, op. cit., p. 173
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syndicates themselves, with the added reguirement that

the resolution of the member syndicates indicating theilr
decision to form such a "union" must accompany the memo-
randum to the Provincial Secretary. In 1947, due to

doubts as to the legality of the existence of the Canadian
and Catholic Confederation of Labour, Section 15A was

added, which provided that "unions" and federations may
further combine themselves into confederations, enjoying

all the rights granted to federations, by following the same
procedure as that for the constitution of federations.
Bection 28, added at the same time, specifically validated
and legalized the incorporation of the Canadian and Catholic
Confederatlion of Labour.

Indemnity funds set up by such confederations may, on
the approval of the Provincial Secretary, and on the
recommendation of the Superintendent of Insurance, be given
a corporate personality. The federations have the power
to administer the special funds set up by member syndicates
if the syndicates so wish. They may also institute counclls
of conciliation and arbitration for the settlement of
disputes between syndicates. Municipal corporations are
empowsred to grant tax exemptions on the immovable property
of the syndlcate used for meetings, or as a library or
lecture hall.

The Provincial Secretary may terminate the existence of
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a syndicate 1f he ascertains that they have ceased to
exerclse thelr corporate power, if they have fewer than
twenty members who are Canadlan citizens, or 1f fewer than
two-thirds of the members are Canadlans. Federatlons may
have their corporate existence terminated when they have
fewer than three member syndicates, A curator appointed
under the terms of the Publlc Curatorship Act becomes ex-~
officio liguildator. The syndicates may also be voluntarily
liguidated by the members. The property is not to be
divided among the members, but once the costs of the
liquidation are pald, and provision has been made for the
maintenance in trust of the indemnity funds, all gifts
must be returned to the donor or to his legal representa-
tives, and all other properiy must be devoted to a similar
undertaking to be determined by the Provincial Secretary
and the Minister of Labour.

Several questions of interpretation arise. Can owners
of urban or rural property which is rented for the purpose
of earning revenue be deemed to exercise a professional
activity under the terms of the act? The answer is that

8 While corporations

gsuch activity is not a profession.
are explicitly regarded by the act as fit members for

employers' syndicates, and Section 5 of the act was amended

8 Beaulieu, op. cit., p. 122,
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to this effect in 1941, school and municipal commlissions
are excluded on the grounds that while they may be
employers, they are not professional employers, but are
exercising a public function.9

Employers and employees are at liberty to Join the
same syndicate since the act requires only that they
exerclse the same profession or employment or similar

trades. Only a few such organizations exist.lo A

person may belong to more than one syndicate.ll

There 1s no explicit mention in the act as to whether
or not members of the liberal professions may form syndi-
.cates. The practice is for such professions to apply to
the legislator for a speclal law creating a corporation of
the members of a given profession and giving that corpor-
ation the power to regulate the ethics, conditions for
admisgssion, and professional training of the professlon.
In France, such corporations are not regarded as incompat-
ible with the formation of syndicates by members of a
liberal profession.

Civil servants are in a simllar position. While not

mentioned explicitly in the act, they have adopted the

9 Ibid., p. 119
10 Ibid.

11 Ibid.
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practice of forming assoclations under the Companies Act.12

or the Recreatlion Clubs Act.l3 As 1s the case with the
liberal professions, they are certainly covered by the
general provisions of the Professional Syndicates Act inas-
much as they exercise a profession within the meaning of
that act. Municipal employees have formed syndicates
under the Professional Syndlcates Act.l4

Former members of a profession are, under the terms of
the act, not admitted to membership in a professional syndi-
cate. They are allowed to be employees of the syndicate,
and often serve as administrators and advisors. In France,
members of a syndicate may continue to hold that status
when they retire from their profession if they have exer-
clsed the profession for at least one year.15

Agricultural employees are covered by the Professional
Syndicates Act, though not by the Labour Relations Act, and
in 1947 the existing professional organization, incorporated
under the Companies Act, was reincorporated under the Pro-
fesslional Syndicates Act, setting up syndicates, federations

and a conrfederation all at once.l6

12 ¢c.276, R.5.Q., 1941.

13 c.276, R.5.Q., 1941.

14 c¢.304, R.S.Q., 1941,

15 Artiecle 7, L.IIIL.C.T.

16 Beaulieu, op. cit., vp. 117.
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While professional syndilcates are free to establlish
conditions of membership, it would be an abuse of this
right to refuse membership to anyone without valid reason
when such refusal would result in his being unable to
obtaln employment due to an arrangement for union ssecurity
with the employer. It is also incompatible with the
certification process provided for by the Labour Relations
Act for a syndicate to refuse membership to a member of
the bargaining unit which the syndicate represents.l'7

Though no attempt was made by the Quebec government
to force incorvoration upon those workmen's associations
wiiich 4did not avail themselves of the provisions of the
Professional Syndicates Act, 1t was found necessary to
pass an act to provide for the susmoning of unincorporated
groups.l8 The act provides that:-

every group of persons assoclated for the

carrying out in common of any purpose for advan-

tage of an industrial, commercial or professional

nature in this Province, which does not possess

therein a collective civil personality recognlzed

by law and 1is not a partnership within the meaning

of the civil code

may be summoned by serving one of the officers at the

ordinary office of the group, or by summoning the group

17 Beaulleu, op. cit., p. 126.

18 2 George VI, c. 96 (April 12, 1938); incorporated
as Division VIII, c. 342, R.S.R., 1941.
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under 1its collective name. Previously it had been necessary
to summon each individual member and to make him a party to
the action. A Jjudgment 1is valid against all members of
the group, and all movable and immovable property of the
group may be selzed in execution of the Judgment. The
individual property of members may not be seized. This
does not give such associations a civil personality, but on
the contrary, provides for their summoning despite the lack
of a civil personality on thelr part. They have not,
therefore, the right to sue under the collectlve name of
the assoclation. The act also has the effect of making

it beneficial for associations to incorporate, since the
property of such syndicates which i1s devoted to special
mutual benefit or pension funds cannot he seized.

The Public Services Employees Disputes actl? allows
the formation of assoclations or syndicates of such
employees, subjecting them, however, to the following
conditions -

6. <o person belonging to any of the following
categories, to wit:

1) Constables employed by a municipal corporation
in this Province,

2) Members of the Quebec Provincial Police Force
and of the Liquor Police,

3) Other functionaries within the meaning of the

Civil Service Act (Chap.ll)

shall remain or become a member of an association
which does not consist solely of persons in the same

19 c. 169, R.5.Q., 1941. First passed 8 George VI,
c. 31 (1944).
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caterory or which is affiliated with another
assgsoclation or organization.

This provision is reinforced by the Act Respectlng

Public Order2o -

An agsociation which admits to its ranks
members of a municipal police force, or pers-
ons who are at the same tlime members of such police
force and of a municipal department of firemen and
which 1s not exclusively composed of employees of
the same category and in the service of the same
municipal corporation, or which is affiliated with
another association shall not be qualified to
negotlate a collective agreement, nor be a party
thereto, nor to be recognized by the Labour
Relations Board of the Province of Quebec as
representing a group of employees.

The document in virtue of which the majority of
workmen's associatlions in the Province of Quebec obtain
thelr legal status 1s the Labour Relations Act.gl The
act 1s of even greater importance because 1t was the first
occasion on which the state interventlon in collective
labour relations departed from the type of intervention
practised by the French government. As we shall see
when we examine the French legislation, the Professional
Syndicates Act was a virtual copy of French leglslation.
With the Labour Relations Act, Quebec chose to adopt what

22

has become & Canadian pattern and which owes a great

20 ¢. 57, 14 George VI (1950).

21 c. 1624, R.5,Q., 1941. First passed c. 30,
8 George VI, 21944).

22 Frangois Bregha, Etude comparative des lois provincialss
du travail (Quebec, Department of Labour, 1960) D. (1.
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deal of its inspiration to the Wagner Act of the United
States.23

The act recognizes the basic right of every employer
and employee to be a member of an assoclation, and to
participate in its lawful activities. The act does not
cover, however,

1. Persons employed as manager, superintendent,
foreman, or representative of an employer in his
relatlons with his employees;

2. the dirsctors and managers of a corporation;

5. any person belonging to one of the professions
contemplated in chapter 262 to 275, 05 admitted to
the study of one of such professions; 4

4, domestic servants or persons employed in
agricultural exploitation.

The act sets up machinery in the form of the Labour
Relations Board, which consists of a chairman, vice-chairman
and six other members, three of whom are to be recommended
by the most representative employees' associations and
three of whom are to be recommended by the most representa-
tive employers' assoclatlong in the Province. All appoint-
ments are made by the Lieutenant-Governor in Council.,
Functionarlies deemed necessary to ensure the proper
operation of the Board are also appointed. A quorum of

the Board consists of three members, either the chalrman

or vice-chalrman, and one representative each of the

23 Beaulieu, op. cit., p. 179.

24 The liberal professions.
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employees and employers. Thus, the Board can, and does,
sit at two places at once. The corporate seat of the
Board is at Quebec City, but sittinzs may be held anywhere
in the Province, and in fact the Board also has a permanent
office in Montreal. Decisions of the Board are taken by
ma jority vote, with a decision in writing signed by all

the members of the Board being equivalent to a resolution
passed at a regular sitting. The Board 1s provided with
the powers of investigatlion exercised by Commissioners
under the Public Inquiry Commission Act25, as well as the
power to verify the observance of the act by any assoclation,
employer or employee,

The minutes of the sittings of the Board, and approved
by them, as well as coples or extracts certified by a member
or the secretary or assistant secretary are authentic
documents. The Board may make regulations for the carrying
out of the act which come into force after approval by the
Liseutenant-Governor in Council and publication in the Quebec
Official Gazette.

The Board thus constituted recelves applications from
assoclations (presumably already existing de facto), by
petition in writing, to be recognized as representing a

group of employees or of employers. Recognition, the act

25 G.9, R.5.Q., 1941.
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provides, is to be granted where an association can claim
as members an absolute ma Jority of the members of a group
of employees or employers. The Board is at liberty to
declde that 1t would be more appropriate not to consider
all the employees of one employer as a "group" but to
divide them into several groups, according to occupation

or task, and recognize one association as representing each
of the several groups. Two or more &assoclatlions may
combine to make up a majority of an appropriate unit, and
thus seek certificatilon.

The petition must be accompanied by a copy of a
resolution of the associatlon authorizing the petition,
and signed by the president and secretary. No association
tolerating a member of the Communist Party among its offi-
cers can be granted a certificate of recognition.

In order to decide whether or not an assoclatlon is
really representative of a group of employers or of
employees, the Board may examine the books and records of
the assoclation. All those who are at least sixteen years
of age, who have been regularly admitted and have signed a
duly dated admission form, and personally paid an entrance
fee of at least one dollar, and who are obliged to pay a
fee of not less than fifty cents a month, and who have done
80 Tor at least one month, in the case of new members, and

for which they are not more than three months in arrears in
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the case of initiated members, wlll be counted in order

to determine the representative character of the associa-
tion.26 Members must also hold a regular employment
commected with the normal professional occupation of the
employer concerning whom recognition is requested. These
conditions must have been complied with on the day of the
filing of the petition with the Board.

The good faith of the association is also taken into
conslideration, which means that, in addltlion to having
properly made its petition to the Board, accompanied by
the reguired resolution of the membership, the association
must have as 1ts purpose the regulation of relations between
employers and employees, and the study, defence, and devel-
opment of the economic, social and moral interests of 1its
members, with respect for law and authority. Good faith
also includes the observance of the sections of the act
setting forth certain forbidden practices.

Where the Board is of the opinion that constraint
has been used to prevent a number of employees from Joining
an assoclation, or to force them to Join, or if a large
number of the employees are members of more than one
assoclation, the Board may order a vote by secret ballot

of any group of employees. The employer 1is obliged to

26 By-Law No. 1, Order in Council Ko. 886, August 28, 1952,
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facillitate this vote and every employee in the group
specilfied is required to vote unless he has a satisfactory
excuse,

Once the Board has decided what is the appropriate
group to consider and which association 1s most representa-
tive of that groupn, 1t issues to the association a certifi-
cate, authorizing 1t to represent the entire group of
employers or of employees 1n collectlve negotiations.
Without such a certificate, a group may negotlate a
collective agreement, but this becomes vold the day another
assocliation 1s recognized. Moreover, until an association
is recognized, strlkes or lockouts are prohibited. Recog-
nition does not confer a civil personality on the assoclation.

The certificate which is 1issued remains the property
of the 3Board, and 1f revoked, must be returned. It must
be signed by a member of the Board as well as by the
secretary or assistant secretary, and bear the seal of
the Board. The Board notifies the employer or assocla-
tion of employers concerning whom the recognlition was
granted, by regilstered mail. When a petition for recog-
nition is refused, a new one cannot be heard from the same
association with respect to the same employer and group of
employees until a period of three months has elapsed,
unless the refusal was the result of a technical error.

To protect the newly-certified association, the law
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sets up certain forbidden practices. No employer, or
person acting for him, or assoclatlion of employers, may

in any way seek to dominate or hinder the formatlion or the
activities of an eumployees' association. No association

of employees can, as a corporate body, belong to an
assoclatlon of employers, even if it 1is an employer, nor

can 1t seek to dominate or hinder the formation or activities
of an employers' association.

It is also forbidden for an employer or his agent to
refuse to employ any person because he is an officer or
member of an association, nor can he seek by intimidation,
threat of dismlissal or other threat or penalty, to compel
anyone who 1s already an employee to abstain from becoming
or to cease to be a member or officer of an assoclation.
Members or officers of associations may be disciplined for
other good cause.

If such a dismissal for activity in an employees'
assoclation be proved, on an action taken by the dismlissed
man within fifteen days of the event, the Board may order
the man reinstated within eight days, with all the remuner-
ation he lost due to the illegal dismlissal, and all other
rights and privileges. The man may refuse to return to
his employment in which case he is entitled to his salary
from the date of his illegal dismissal until the eighth

day after the Board orders him reinstated, even if the
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employer offers to reinstate him lmmediately. If, however,
he has been employed elsewhere, the indemnity he gets from
the delinquent employer will be reduced by the amount he
hes actually earned. fhe Board fixes the salary where
this is disputed between the employer and employee, and
may, 1f the employee fails to act to recover what 1s due
him within twenty-four days, exerclse his recourse on his
behalf, That recourse 1is prescribed by six months from
the eighth day after the decision of the Board. The burden
of proof 1in these cases as to the motive of the dismissal
is on the employer.

No person may use intimidation or threats to induce
anyone to become, refrain from becoming, or cease to be a
member of an association. The employer's consent 1is re-
quired if an association wishes to solicit an employee
during working hours to Jjoin the assoclation, or if the
association wishes to convene employees at thelr place of
employment for such solicitations.

No assoclation that has entered into a collective
agreement under the terms of the act, nor any group of
employers or employees who are members of such an assocla-
tion may take steps to affilllate with another assoclation
or become a member of another associatlon except during a
period beginning sixty days before the expiration of the

collective agreement, and ending at the expiratlon, or
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renewal, of the agreement.

Every association must flle with the Board a certified
copy of 1lts constitution and by-laws, and the amendments
to these, as well as a statement of the entrance fees and
periodic dues charged to members. After each election or
appointment of officers each association must forward the
names and addresses of such officers to the Board.

The act also provides for the termination of the
certificate. Between the sixtieth and the thirtieth day
preceding the termination of a collective agreement entered
into by an assoclation, another association may apply to be
certified in 1ts stead or as representative of a more
appropriate group. The certification of a new associa-
tion automatically revokes the certification of the old.
For purvoses of computation, the sixtieth day 1s included,
but not the thirtieth.

The certificate may also be revoked or revised by the
Board for cause, which, it has been judged, does not include
an l1llegal strike or a forbldden practice or the whim of
the Board, or any other fact or state of affairs which has
not been made expressly by law a cause of decertification.
Thus, by the terms of Sectlion 50, the certificate of a
company-dominated employees' association, of an employers'
association which seeks to dominate an employees' associa-

tion, of an emvloyees' association which attempts to belong



to and dominate an employers' association, may be revoked
after full hearing. Similarly, the loss of the support
of a majority of the members of the group represented
would be cause for rsvocation, but the decertification
power cannot be used as a punishment where the law does
not provide for 1t.27

The act also provides'that there is no appeal from
the declision of the Board. It has been held that such a
provision cannot rule out the recourse which an association
might have against the Board for exceeding 1lts Jurisdic-
tion.28

Unlike the situation in Quebec, France has only one
regime for the constitution and formation of syndicates.
This regime is governed by the Law of March 21, 1884, as
amended by the Law of March 12, 1920, and thereafter in
1938, 1956 and 1957.

There are fow slgnificant differences between the
rules contained 1n tiose laws, and the provisions of the
Luebec Professional Syndlcates Act.

One of the differences occurs in the very first pro-

visions:-

Les syndicats ou associations professionels de
personnes exergant la méme profession, des métiers

27 Beaulieu, op. cit., p. 303.

28 Beaulieu, op. cit., p. 406.

e
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simlilaires, ou des professions connexes concourant

a 1l'établissement de produilts détermindes ou la

méme profeggsion libérale, peuvent se constituer

librement.
Thus, there 1s no preliminary governmental authorization
to be received before the syndicate can come into existence.
The only condition regquired 1s the deposition of two copiles
of the by-laws and constitution of the syndicate, along
with the names of the administrators or directors. Kach
cnange in the constitutlon or by-~laws,or in the directors,
nust likewise be communicated. This is done in Paris at
thie Prefecture of the Seilne Department, in the provinces,
at the town-hall. The mayor or prefect must send a copy
of such documents to the Attorney of the Republic.

As in Quebec, the members of a syndicate must exer-
cise the same or a related profession in order to form a
valid syndicate together, A8 1in the case of Quebec, agailn,
owners of ilmmovables which are rented, and proprietors of
rented agricultural land who 4o not take part in the
exploltation of the land, are not considered to be exer-
cising a profession. In practice, owners of rented agri-
cultural land do participate in the agricultural syndi-

cates.3o

29 Article 2, L,III.C.T.

30 Brun and Galland, opn. cit., p. 650.

—tt
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The law of April 17, 1957 allows employers of domestic
servants to form a syndicate, even though there is no pro-
fessional aspect to the hiring of such servants.

Zmployers and employees may, under the terms of the
law, Joln together in the same syndicate. As in Quebec,
this is not usually done, except in agricultural syndicates.31

In Prance, unlike LJuebec, there has been no explicilt
modification of the text of the law to admit corporatlons
(as moral persons) to syndicates. They are, in fact,
admitted to employers' syndicates.32
The French law states:-~

Les syndicate professionnels ont exclusivement

pour objet 1'édtude et la défense des intédrétis 33
économiques, industriels, commerclaux et agricoles

(whereas the Quebec text uses the phrase "economic, social
and moral interests of their members").54 This provides
some 1ldea of the scope of the law, with the liberal pro-
fessions being explicitly mentioned by Article 2, L.ITII.C.T.,
as amended 1in 1920. Where such a liberal profession 1is
organized into a corporation for the regulation of pro-

fessional ethics, qualifications, conditions for admission

31 Ibid.’ po 654-
32 Ibid., p. 655.
33 Article 1, L.ITII.C.T.

34 ¢.162, R.8.Q., 1941, s.3.
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(for example, a medical assoclation or a bar association),
the corporation defends the moral and disciplinary interests

of the profession. Membership in it i1s & sine gua non for

the exerclse of the profession, and there 1s only omne
corporation for each profession. The syndicate, member-
ship in which is optional, and of which there may be several
in each profession, defends the economlic and material
interests of the profession. A number of ordinances have
specifically recognized the rights of the members of certain
professions to form syndicates, for example, the Ordinance
of September 24, 1945 concerning the medical profession, the
Ordinance of wsay 5, 1945 concerning pharmacists, that of
December 31, 1940 applying to architects, and that of
September 19, 1945 concerning accountants. The Ordinance
of November 2, 1945, forbids the formation of syndicates to
ministerial officers. The ordinance relating to the medical
and dental professions states that the syndicates may act
together with the Order or corporation to suppress the
1llegal practice of those professions.

Civil servants have been defined by the Consell d'Etat
ag those holding:-

un emplol permanent et titularisés dans un
grade de la hidrarchie des cadres d'une administration

centrale dépendant de 1'Btat, des services extérieurs
en dépendant, ou des etablissements publics de 1l'Etat. 5

35 Brun and Galland, op. cit., p. 200
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The Law of October 19, 1946 granted civil servants the
right to form syndicates (which had in fact existed previous
to the enactment and bargained effectively on their behalf)
on condition that they deposit their constitutions and
by-laws, and the names of thelr directors, with the prefect
and with the government department to which they belong.

At the same time, this right was denled to members of the
armed forces and to magistrates. &Zmployees of autonomous
establishments, such as nationalized firms, are, by the
definition of the Conseil d'Etat, not civil servants, and
there 1s no doubt that they may form syndicates.

Unlike the Quebec law, the French law, as amended 1n
1620, provides that members of a syndicate who have exer-
cised their profession for more than a year may, on retire-
ment from the profession, continue to be members of the
syndicate. This does not mean that former professionals
who are not members may Jjoin.

Admission to a syndicate is allowed by law to all
those at least sixteen years of age. Minors between
sixteen and twenty-one must withdraw 1f their parents or
tutor object, In any case they cannot participate in
the direction of the syndicate. Married women may belong
without the previous authorization of their husbands (and
this was so even before the reform of the status of married

women by the Law of February 18, 1938). They may &also
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participate in the administration of the syndicate. Those
who have.lost thelr civil capacity due to imprisonment
are none the less ellgible to Join a syndicate, as are
foreigners, but neither group may participate in its admin-
istration. There 1s no minimum number of members, whereas
in Quebec there 1s a minimum of twenty.

The Cour de Cassation has held that syndicates have
the power to create more onerous conditions for membership
than those provided for by law, and that they may exclude
prospective members without stating a reason. It has also
been held, however, that the exercise of this right ln such
a way as to deprive the individual of the ability to work at
his profession would be abusive. Moreover, such complete
liberty would not be consistent with the trend towards gilving
syndicates the privilege to speak for the entire profession.36

The rights glven to the syndicates in order to carry
out the defence of the professional interests of their
members are very similar to those which the professional
syndicates of Quebec are allowed.

Syndicates in France have a civil personality. They
may take Judiclal action and acquire, without authorization
from the government, both movable and immovable property,

by onesrous or gratultous title. They may exercise all civil

36 Beaulieu, op. cit., p. 127

Brun and Galland, op. cit., p. 658.
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recourses concerning facts which cause a prejudice, direct
or indirect, to the collective interest of the profession
they represent. This right is not limited to the most
representative syndicates, and includes any prejudice
whether arising from a collective agreement or in any other
way. They may allocate a part of their resources to the
creatlion of low-cost housing, and the acquisition of land
for workmen's gardens, or physical or hyglenic training.

Syndicates may create and administer information bu-~
recaux concerning offers of and requests for employment. They
may establish, administer, or subsidize such professlonal
undertakings as professional provident institutions, lab-
oratories, experimental fields, educational, scientific,
agricultural and social works, lectures and publications in
matters of interest to the profession. Immovable property
and movables necessary for meetings, libraries, and courses
of professiconal instruction are unseizable. Quebec, in
adopting these measures, did not include the last, and granted
freedom from seizure to only a very restricted segment of
the property of the syndicate.

Syndicates may subsidize co-operative societies of
production and consumption. Syndicates can make contracts
or agreements with all other syndicates, partnerships, or
firms., Since the law of April 17, 1957:-

gont seules admises & discuter les conventions
collectives les organisations de travailleurs
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constituses en syndicats conformément au present

titre, & l'exclusion des assoclations guel qu'en

soit 1'objet.”
Moreover, assoclations are subject to greater restrictions
as to their formation, and have not powers as wide as
those given to the syndlcates under Articles 10 - 23,
L.III.C.T.38

Where the constitution of the syndicate so authorizes,
the organization may buy, rent, lend or divide among the
members all objects necesgary for the exerclse of the
profession, raw materials, tools,instruments, machines,
fertilizer, seed, plants, animals and feed. They may
also assgsist in the sale of the products of theilr members,
or of syndical operations, and facilitate the sale by
exhibitions, advertisement, publicity, the collection of
orders, and by shipping, but may not do this under the
syndical name or responsibility. Nor may they distribute
the profits among the members of the syndicate. All of
these powsers are equally given to Quebec syndicates by
the Professional Syndicates Act.

The syndicates may be asked to furnish their opinions
when disputes arise which require an expertise in thelr

profession for thelr solution. Syndicates may avall them-

selves of the laws concerning the registration of trade

37 Article 15, L.III.C.T.

38 Brun and Galland, op. cit., p. 665, p. 649.
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marks and reglster thelr labels. They may create mutual
security and retirement funds which are unselzable, as
they are in Quebec.

The object of a syndicate may not be political,
religious, commercial or recreatlional solely. While the
French syndicates have not been able to concern themselves
with professional matters to the exclusion of politics,
and while the preference of each of the large confederations
is well-known, the law requires that syndicates refrain from
direct participation in elections or attempting to modify
the existing regime. As the role of the state in employer-
employee relations grows, it becomes increasingly difficult
to defend professional interests without entering the
political arena. A géneral strike with political over-
tones in 1920, led to the famous jJjudicial dissolution of
the Confédération générale du travail on January 13, 1921,
a sentence which was never carried out.2? The Confédération
frangalse des travallleurs chrétiens, the Catholic confeder-
ation, was exonerated of the charge of being confessional
in purpose on August 11, 1922.40

Members have the right, notwithstanding any clause or

text to the contrary, to withdraw from the syndicate at will.

39 Dolléans and Dehove, op. cit., p.1l6, Vol. II.

40 Brun and Galland, op. cit., p. 687.
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The syndicate retains the right, in such cases, to exact
membership dues for the six months that follow. By con-
trast, the ex-syndicalist retains the right to remain a
member of the mutual security soclety for retirement and
old age to which he has contributed.

A syndicate may expel a member, in the absence of a
text, for any reason 1t deems a fitting one. The Jjuris-
prudence in France has held that this right can be abused,
and in any case, expulslon can only be for a cause outlined
in the constitution. A member must also be glven a chance
to defend himself against the charge, which must be made
known to him, and the courts retain the power to review
the matter. Only a court can pronounce the expulsion
where the cause 1s non-performance of the obligations of
membership.4l

The dissolution of the syndicate may be voluntary or
pronounced Jjudicially. Voluntary dissolution may be at a
term set by the constitution, or by the agreement of the
members. In 1947, when large groups ended their affilia-
tion with the Confédération générale du travail, the guestion
arose as to whether a majority of a gyndicate's members
could agree to dissolve the syndicate and, keeping control

of the property of the syndicate, affiliate with the

41 Ibid., p. 659
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Confédération générale du travail - Force ouvriére, or
whether unanimity was required to change the affiliation
of the group. The preponderance of jurisprudence held
that unanimity was required.42

Unlike Quebec, where the forced dilssolution of a
syndicate may be ordered by the Provincial Secretary, such
dissolution in France can only be pronounced by a court on
the demand of the Attorney for the Republic for the failure
of the syndicate to conform to the rules in the third book
of the Labour Code concerning the formation of syndicates.
The court may choose only to impose a fine, and need not
grant the request of the Attorney for the Republic.

When a syndicate 1s dissolved, by whatever the means,
the property is distributed according to the method foreseen
by the constitution. Should no method have been provided,
the general assembly of the syndicate decides, Under no
condition is the property to be divided among the meumbers.
Property contributed to the syndicate returns to the con-
tributor.

While the driginal law of 1884 provided for the creation
of federations of syndicates, it was only the law of 1920
which gave them full civil capacity. Federations may form

freely following the same rules laid down for the syndicates

42 Brun and Galland, op. cit., p. 681.
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themselves, and for the same purposes. Federations (and
confederations) are subject to two additional rules.
Thelr constitutions must determine the representation to
be allowed each of the member syndicates in the general
assexbly and on the board of directors. Along with the
deposit of their constitutions and the names of thelr
officers, federations and confederations must inform the'
government of the names and principal locations of the
syndicates of whilch such federations or confederations
are composed.

Since the passing of the laws of 1884 and 1920, there
has been a development away from the perfect equality of
syndicates created by those laws and towards the notion of
the most representative syndicate, The term "most repre-
sentative syndicate" does not carry the same connotation
as 1in Quebec, where an assoclatlon most representative of
the employees in a unit selected as appropriate by the
Labour Relations Board 1s granted a certificate to bargain
on behalf of all the members of the unit. The notion of
"representativity" is broader and more flexible in France.

Numerous texts provide special privileges for most
representative organizations. For example, the National
weconomic Council, envisaged by the Constitution of 1946 as

an advisory organ on economic planning had forty-five members
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deslignated by the most representative professional organi-
zations. Similarly, the employees' and employers'
representatives on the Superior Council of Social Security
and Family Allowances, the Superior Council of the Civil
Service, the Superior Commission of Collective Agreements,
are nominated by the most representative professlonal
organizatlons.

On the level of the firm, only the most representative
employees' syndicates may present lists of candidates on
the first ballot for the election of representatives of
the personnel. In addition, they are given the right to
decide with the employer, before the election for these
positlons, on the division of the available places among
the various categories of employees, as well as to divide
the persomnnel into electoral colleges, along with the
employer.

In the nationalized enterprises, the most representative
employees' syndicates send delegates to the board of
directors. Most representative syndicates are also gilven
the monopoly of the ability to conclude collectlive agree-
ments susceptible of extension to the entire profession.

The question as to which syndicates are the most
repregsentative must be decided within the framework of the
particular privileges to be awarded such syndicates. If it

is the privilege of nominating candldates as representatives
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of the persomnel of a firm, then it is the most representa-
tive employees' syndicate in the firm that must be selected.
If it 1s the privilege of bargaining collectively for the
employees 1in a single plant, then it 1s the most representa-
tive employees' syndicate in that plant that must be
determined. If it is the privilege of nominating
representatives to the board of directors of the national-
ized banks, then it is the syndicate(s) most representative
of the employees of those banks that must be selected. It
18 not necessary to select a single syndicate as most
representative. All syndicates which can lay claim to
being representative may be nominated.

Since the problem of selecting most representative
syndicates first was posed in 1919 in connection with the
gelection of delegates to the International Labour Conference,
various laws and ordinances have laid down criterla to be
used in the selection of representative organlzaticns. At
the present time, thils matter is governed by the Law of
February 11, 1950.43 The'primary reguirement 1s a pre-
ponderance of numbers. All other things belng equal, the
syndicate with the majority of the category under consider-
ation as members will be chosen. Falling this, two or
three making a ma jority together may be chosen. Supple-

mentary criteria may, however, be brought into play. The

4% Article 31f, L.I.C.T.
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independence of the syndicate, primarily from employer
control, the amount of the dues regularly pald into the
treasury, the experlience and seniority of the syndicate, and
its patriotic attitude during the war are all considered,
the last of these having become relatively unimportant.

The decision in each case 1is uﬁ to the government depart-
ment charged with carrying out a particular measure, and
this decision is subjJect to appeal before the administra-
tive {tribunal, or, if the matter exceeds the terrlitorial
jurisdiction of that tribunal, before the Conseil d'Etat.
On the other hand, it may be submitted to arbitration,

but the arbitrator has only the power to quash the decision
of the administration and cannot substitute his own

b4 In the case of elections for the representa-

choice.
tives of the personnel, the justice of the peace 1is
competent to hear disputes concerning representativity.45
Thus, both Quebec and France have, in addition to
recognizing and permitting the existence of employers'

and employees' organizations, legislated concerning the

constitution and formation of such organizations, with

44 Brun and Galland, op. cit., p. T729.

45 On the questlion of representativity, see Brun and
Galland, op. clt., pp. 676-681; Lyon-Caen, op. cit.,
pp. 84 - Eg; Rouast and Durand, op. cit., pp. 229 ~ 233;
Rivero and Savatier, op. cit., pp. 69 - 72.
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France as the source of inspiration for the early Quebec
legislatlion, the regimes in the two Jurisdictions were'

in most important respects alike from the passage of the
Professional Syndicates Act in Quebsec in 1924 until

1944, As the place given to the most representative
organizations grew in both France and Quebec, Quebec turned
to the Canadian adaptation of the American Wagner Act for
inspiration rather than to the French example, and since
1944, French-inspired legislation has declined in importance
in Quebec, with even incorporated syndicates seeking and

obtalning certification under the ILabour Relations Act.



CHAPTER THREE

INSTITUTIONS TO £NSURE THE PEACEFUL SSTTLEMENT OF

COLLZCTIVE LABOUR DISPUT.S

Alongside the development of the law concerning the
formation and constitution of employers' and employees'
organizations, there has been, in both France and Quebec,
the establishment of institutions to regulate the disputes
which might occur between such organizations, whether
they were incorporated, certified to represent a group, or
whether they simply existed de facto.

In France, the legislation concerning the formation
of permanent professional organizations preceded the
first measure to provide machinery for the settlement of
collective labour disputes. In Quebec, machinery for the
settlement of disputes existed before the first steps were
taken to prbvide a juridilcal status for professional
syndicates.,

The problem facing the legislator in the area of
machinery for the settlement of disputes is a crucial one.
How far is 1t necessary for the state to intervene in the

bargaining of the parties in order to protect the general

179
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interest? To what extent is the use of force by the parties
in settling their differences compatible with the smooth
functioning of the economy?

The French have tried a number of systems of dlspute
settlement. The first was introduced by the Law of
December 27, 1892, following two mining strikes at Carmeau
which were settled by the arbitration of the President of
the Republic.l There was no distinction made between
rights and interest disputes, that is between disputes
arising from the application of an agreement, where the
rights of one of the parties had been infringed upon, and
those arising during bargaining, when nelther party had
acquired any rights, but merely had an interest at stake,
The machlnery consisted of a conciliation procedure and
an arbitration procedure, both optional. The Jjustice of
the peace was to organlize a conciliation committee 1if the
parties so degired., The parties would, if they agraeed
to proceed to conciliation, nominate the delegates them-
gselves, If coneciliation succeeded, there was no way
in which to enforce an agreement, and partles had only a
moral obligation to proceed to enter into a collective
agreement. If conciliation failed, (and by conciliation

1s understood a process whereby "les parties confrontent

1 Rivero and Savatier, op. cit., p. 201.
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leurs point de vue, et s'efforcent de trouver une formule
de compromis sur lacuelle elles puissent s'accorder....
I1 s'agit ici d'une simple negociation",z) then the
parties were at liberty to agree to proceed to arbitration,
the board beling set up by the nomination of an equal number
of arbiters by each of the parties. The decision of the
board was not binding. This text, not formally repealed
until 1950, was made use of in only 17 per cent of the
disputes between 1895 and 1920, while in the same period,
23,000 strikes or lockouts occurred.3

The socilal upheaval which led to the general strikes
and the occupation of factories in 1936, and which brought
about the famous Accord Matignon between the newly-united
Confédération générale du travail, the employers' Confédér-
atlon de la production frangalse, and the Popular Front
government of Léon Blum, also brought numerous measures of
social leglslation, among which was a new provision for
the peaceful settlement of collective labour disputes.

The Law of June 24, 1936 on collective agreements
stipulated that all collective agreements capable of belng
extended were to contain a procedure for the handling of

rights disputes during the term of the agreement, as well

2 Ibid., p. 198

5 Brun and Galland, op. cit., p. 931.
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as a procedure to be followed at the time of the renewal
or revision of the existing agreement. Disputes would
first be submitted to a bipartite committee for concilia-
tion. If this should faill, two arbitrators, one nominated
by each of the parties for the duratlion of the agreement,
would Judge the dispute, in equity if it was an interest
dispute, in law if it was a rights dispute. Should their
declsions not be the same, the final and binding decislon
would be made by an umpire, cqaosen from a 1list established
at the time of the signing of the agreement by the mutual
accord of the parties or, failling this, by the first
president of the Court of appeal, and containing five names
at least.,

This procedure applied only to disputes arising between
parties to an agreement capable of being extended, that is,
between the most representative regional or national
employees' and employers' syndicates, in industry and
commerce,

The Law of October 1, 1936, on the devaluation of the
franc, provided for the settiing up by the government, on

the advice of the Hconomic Council, of pro tempore arblira-

tilon and conciliation procedures to hear disputes resultiing
from the higher prices brought on by the devaluation4, but

nelther this law nor that of June 24 covered the majority

4 Rouast and Durand, op. clt., p. 336.
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of disputes. These were still under the regime of the
law of 1892, with the exception of the few industries
which had had special systems set up for them, for example,
that of the merchant marine in 1909, that of national
defence establishments in 1917, and that of the rallway
industry, in 1921.5

It was the Law of December 31, 1936 which created a
generally-applicable system for the peaceful settlement of
collective labour disputes, The procedures of conciliation
and arbitration were made obligatory, in that order, before
the beginning of any strike. It provided for a cumbersome
process, including three successive steps for conciliation,
which was to be dealt with first by a departmental concilia-
tion commission, then by a bipartite commission, and finally
by a national interprofessional commission.

The Law of December 31, 1936, was amended by that of
March 4, 1938. The machinery was improved and simplified,
and desligned to operate only in the cases where there was
no collective agreement susceptible of extension, since
these agreements were covered by the Law of June 24,

Strikes were forbidden until the compulsory process of
conclliatlon and arbitration were completed.

Conciliation was to take place before a departmental

5 Paul Durand, Cours de Droit du travail (Paris, Les
Cours de Droit, 1957), p. 275.
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conciliation commission, presided over by the prefect,

and consisting of an equal number of employers' and of
employees' representatives. In the event of a failure to
reach an agreement before this commission, each party was
to select an arbitrator, or, in default of a nomination

by one or both of the parties, the prefect would select
the arbitrator(s) from prepared, official lists. It

the two arbitrators failed to reach a unanimous decision,
the parties would be obliged to select an umplire by mutual
agreement, or, in the case where they could not agree on
an umpire, the prefect would select one. His decision,
known not as a collective agrecment, but a "provisional
regulation of the conditions of labour'" was binding,

The only distinction made between rights and 1lnterest
disputes was an instruction in article 9 of the Law of
March 4, 1938, that arbitrators were to declide in law in
the former case, in equity in the latter. Salaries were
to be revised in accordance with changes in the cost of
living, taking into consideration the state of the economy
and the industry concerned.6

The decision of the arbitrators or umpire became

binding on deposit at the registry of the civil court, es

did an official report of a successful conciliation. While

6 Dolléans and Dehove, op. cit., Vol. II, p. 60



185

no sanctions of a penal nature enforced these measures, the
party injured by the non-observance of a binding agreement
or award,or by the failure to follow the procedures required
by the law, could seek compensétion in damages, or specific
performance in the form of a condemnation "sous astreinte",
a Tine which increases in amount until a party ordered by
the court to do or stop doing somethling complies with that
order. A strike or lockout following the final solution
of a dispute would constlitute an abusive breach of contract,
A final sanction was added in the form of the loss of
professional advantages. For the employer this involved
the loss of eligibility for certain positions, or the loss
of government contracts. For the employee, this meant a
lossg of unemployment insurance and the interruption of the
accrual of holiday benefits while on strike. Thus, whille
the law did not explicitly take away the right to strike,
viewed in 1its totality it produced this effect. Despilte
the law, strikes, primarily of the "wildcat" variety, were
frequent.7 At the same time, syndlcal membership rose
considerably, in the case of the Confédération générale du
travaill fron Sne million in March, 1936 to five million

members in March, 1937.8

7 Montreuil, op. cit., p. 473; Dolléans and Dehove,
QE. Cit., po 530

8 Dolléans and Dehove, op. cit., Vol. II, p. 50



186

The Law of March 4, 1938 also set up the Superior
Court of arbiltration. T.ils court was gilven the power
of review over arbitral awards, but only in questlions of
competence, excess of Jurisdiction, or violation of the
law, Only by exception, in the public interest could
the Minister of Labour give the court the power to Judge
a case on the merits. Of 4,250 decisions by umpires
between larch 5, 1938 and August 1, 1939, 1,350 were
appealed to the Superior Court of Arbitration. On many
occasions 1its decislions differed from, and conflicted
with, decisions of the Cour de Cassation, establishing
two co-existent bodlies of jurisprudence.9

The Chautemps government in 1938 favoured, but never
implemented, a plan to forbid strikes unless approved by
a majority vote of the employees, in which case the
plant would be neutralized, and no one would be permitted
to enter it, including employees and management who wished
to continue to work.lo

The Decree of September 1, 1939, suspended all
arbitration and conciliation. No procedure was restored,

despite a law in 1946 permitting collective agreements,

until 1950.

9 Brun and Galland, op. cit., p. 933.

10 Dolléans and Dehove, op. cit., p. 58, Vol. II.
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The present regime for the peaceful settlement of
collectlve labour disputes in France results from the
Law of February 11, 1950, and the regulatlions which
followed it on February 27, 1950. Applicable to industry,
commerce, the liberal professions, agriculture, domestic
service and to those public enterprises where the conditions
of employment are not laid down by special statute (the
list of these enterprises is found in the Decree of June 1,
1950) it was extended to cover even this last category
(public enterprises listed in the Decree of June 1, 1950)
by the Law of July 26, 1957. The Law of 1957 provided
for the establishment of commisslons composed of representa-
tives of the management of the enterprise, the interested
government ministry and the most representative syndicates
of the employees to handle disputes. Wwhen the dispute
concerns the remuneration of the employees, tiue Ministers
of Labour and of Finance may also send representatives to
the commission, Civil servants are not covered by the
legislation. Rights dlsputes between ithem and the state
are heard by the administrative tribunals,ll while interest
disputes do not exist due to the fact that conditions of
employment in the civil service are regulated by statute.

In the general case, the procedure c¢onsists of threes

1l Brun and Galland, op. cit., p. 200

vty
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stages. The first is a process of concilietion, which,
in principle, is compulsory, but the measure does not
stipulate that conciliation must be resorted to before

any stirike or lock-out. As in the previous regime, there
are no procedural distinctions made between rights and
interest disputes.

all collective agreements must provide for a concilia-
tlon procedure to deal with rights disputes arising from
the application of the agreement, as well as for the handling
of interest disputes on the occasion of the renewal of the
agreement,

Where there 1is no collective agreement, a regulatory
procedure exists to handle collective labour dlsputes. On
the national level, a permanent interprofessional organism
known as the Natlonal Conciliation Commission 1s set up.

It has jJjurisdliction when the conflict involves an entire
industry, or entire industries, when the dispute involves
firms in several different regions, or when, as a result

of the numbers involved, a dispute is of national importance.
The Commission, whose meumbers are named by the Minister

of Labour on the suggestion of the most representative
national syndical organizations (that 1s, of the confeder-
atlons), is composed of at least three employees' represent-
atives, at least three employers' representatives, and a

maximum of three representatives of government, including
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the lMinister of Labour or his nominee, who presides, and
the Minister for Economic aAffalrs, or his nominee,

Where the conflict is restricted in scope to a
single region, a regional commission, permanently established
at the seat of each divisionary inspector of labour, and
composed of three employees' representatives, three
employers' representatives and two representatives of the
government, who in this case are the Divisionary Inspector
of Labour or his nominee, who presides, and a member of
the administrative tribunal, deals with the dispute.

There can be departmental sections of the regional
commission set up to deal with disputes that are limited
to a single department. In all cases, national and
reglonal, in which the "cadres" are involved, a fourth
employees' representative is added to the commission, who
must be a member of this category, and a fourth employers'
representative 1s added to egualize the representation.

The uinister of Labour, in national disputes, or the
Prefect or Divisionary Inspector of Labvour, in regional
disputes, may attempt to conciliate the parties to any
dispute. Should they faill, or choose not to participate
personally, they way, of their own accord, notify the rele-
vant commission of the dispute, and the commission must
then summon the parties, Either one of the parties may

also begin the procedure by writing to the Liinister of
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Labour, or to the Prefect, who pass the letter on to the
appropriate commission.

The parties must appear personally, subject to a fine
of from 18,000 to 36,000 france if they do not, without
sufficient reason, and which is increased to 36,000 to
720,000 francs for failure to appear, without sufficient
reason, at & second hearing eight days later, Where the
parties have good reason, and cannot appear, a mandatary,
belonging to the same organlization or exerclsing a permanent
professional activity in the firm where the confllct has
arisen, may avnpear on their behalf. The parties, when
they appear, or thelr mandatary, may be assisted by a member
of the professional organization to which they belong.

Before the commission, pure bargaining and compromise
takes place, with the commission using any method of getting
an agreement which it deems fit, wlthout actually suggesting
the solution to the parties. If there 1s an agreement,
then an official report must be communicated to the Minlster
or Prefect by the president of the commission within a delay
of one clear day, and coples must be sent to the parties.
Such an agreement is executory from the moment of the
deposit of the report by the more diligent party at the
secretariat of the "conseil de prud'hommes" or the registry
of the Jjustice of the peace. Where no agreement 1s reached,

a report must be drawn up saowing the remaining areas of
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dlsagreement, to delineate the issues before an arbitrator,
should the parties choose to proceed belore one,. The
parties, as well as the Minister or the Prefect, must be
sent coples of the report within one clear day of the
ending of proceedings. All reports must be signed by

the parties, or their representatives, and by the members
of the commission.

Fallure to bring a dispute before a conciliation
commission before resorting to strikes or lock-outs does
not give rise to an action in damages, or fbr the resilia-
tion of contracts, since the law only provides that
conciliation is compulsory without specifying.that it is
compulsory before any strike or lock-out can take place.
Unlike the 1936 regime, failure to resort to conciliation
does not automatically bringz about the obligation to submit
the dispute to arbitration. Since 1957, when the sanction
of a fine was added to the law for failure to appear before
a conciliation commission before resorting to strikes or
lock-outs, ithe procedure has become more effective. Oof
more than 10,000 dispnutes arising within the jurisdiction
of the concilliation commissions from the implementation of
the law in 1950 until November 15, 1955, only 734 were
brought before the organisms set up by this law, and only

181 of these were completely settled.l®

12 Rouast and Durand, op. cit., p. 344.
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It 1s only when a collective agreement provides that
there shall be no strike before resort to conciliation
that such a strike becomes a breach of contract engaging
the responsibility of the syndicate ordering it. In
practice, the strike is ruled out, in collective agree-
ments, only for short periods of time, for example, two
days in the collective agreement of the textile industry,

15 In any

and five days 1in the construction industry.
case, the strike can be resorted to after the conciliation
process has terminated if it has produced no binding
agreemsnt,

The second step in the existing French machinery for
dispute settlement is voluntary arbitration. Gontrary
to the case of individual labour contracts, where a
"clause compromissoire" is invalid, Article 9 of the Law
of February 11, 1950 allows and enéourages the parties to
provide for the arbitration of rights disputes arising
from the apolication of the agreement, or of interest
disputes at the time of 1ts renewal, and even permits
them to name the arbltrators in advance, or to set methods
for choosing arbitrators. Where there has been no such
provision, or when there is no previous agreement between

the parties, arbitrators may be chosen by the consent of

both parties.

13 Brun and Galland, op. cit., p. 939.
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The arbltrator is to decide rights disputes 1in law
and interest disputes in equity. He must show the reasons
for his award, and communicate the decision to the parties
within twenty-four hours by registered letter. The decision
1s executory on deposit, by the arbitrator, at the secret-
ariat of the "conseil de prud'hommes", which must be done
within twenty-four hours of the renderin. of the award, or,
if there 1s no "conseil de prud'hommes" competent for the
profession and territory which the award encompasses, the
deposit must be at the registry of the Justice oflthe peace,
elther at the place where the exlsting collective agreement
of the parties 1s deposited, or, wnen there is no collective
agreement, at the place where the decislon was rendered.
The effects of the award run from the day of the request
for conciliation of the disoute (which encourages the
partles to resort as soon as possible to the procedure,
and eliminates for the most part the contentlséius issue of
retroactivity). This is a derogatlion from the provision
in the Code of Civil Procedure requiring the intervention
of the president of the civil tribunal to glve executory
force to an arbitral award.

Where the award is one interpreting a collectlve
agreement, the terms of the award are incorporated into
the agreement. The signatory organizations of an extended

collective agreement may together ask the extention of



194

the award.

The sanctions for failure to adhere to an arbitral
award are the same as those for a breach of a collective
agreement, and thus are clvil in character, in the form of
individual or collective actions for damages or for the
resiliation of the contract.

The only appeal from an arbitral award 1s to the
Superior Court of Arbitration, which was revived by the
Law of 1950. This body, composed of five members of the
Conseil d'Etat, and four civil magistrates, is presided
over by the Vice-President of the Conseil d'iktat or the
President of one of the Sections of that Gouncil. The
Court Jjudges in law only, to determine whether an adminis-
trative organism has exceeded its Jursidiction, or whether
a law has been violated, but not on the facts or the merits
of a case,.

Recourse to the law is begun by notifving the Court
of the arbitral decision which 1s being appealed within
eight days of the award, and by sending a copy of the
declision, as well as the grounds of complaint, to the
Court. Tne appeal does not suspend the execution of the
sentence. The iHinister of Labour no longer has the power
to allow the Court to Judge the merits of a case, at his

discretion, as was the case under the Court set up in 1938.
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If the Court annuls the award in whole or in part, the
parties are free to choose to have the matter arbitrated
again or not. If they decide to resort to a new arbi-
tration, and if the decision 1s again appealed and over-
ruled, the Superior Court of Arbitration may Jjudge the case
on its merits,

Arbitration is not resorted to a great deal in France,
with the result that there are few appeals to the Superior
Court of Arbitratlon. In the month of December, 1954, for
example, only five decisions were handed down by the Court.14

A distinction which is very lmportant in France, but
not in the Province of Quebec, is that bewteen individual
and collective disputes.15 In France, indivldual disputes
are, in principle, taken before the "conseil de prud'hommes",
whether they arise out of ‘an individual contract or out of
a collective agreement,'and it is only rights disputes which
are dealt with by the machinery. Collective disputes are
dealt with by recourse to conciliatlion and arbitration.

In the case of collective disputes, both interest and rights
disputes are handled by the same organlsms,

The criteria for distingulishing between collective and

individual disputes have been set down by the Superior

Court of Arbitration, as established in 1938, and are still

14 Brun and Galland, op. cit., p. 943.
15 Beaulieu, op. cit., p. 259.
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valid today.l6 A collective interest must be at stake for
there to be a collectlve dispute. It 1s not sufficient
merely to have the interest of several individuals involved.
The interest of the syndlcate 1ltself as a juridical person-
ality, or the interest of the profession generally must be
at stake. The mere application of a clause in the collect-
ive agreement to an individual need not necessarily involve
& collective interest. The interest 1is only collective
when the repercussions of the interpretation of the clause
will affect the parties generally. It is left to the

Judge in a particular case to decide whether a collective
dispute 1is 1nvolved.

A second criterion lald down by the Superior Court of
Arbltration is the necessity that a group of employees be
involved. A single employer may be involved in a dispute
which is considered to be collective. The group need not
be a syndicate, but may merely be a de fucto group. Taken
together with the first criterion, this eliminates all
disputes where only a single employee 1s involved, regard-
less of the possible repercussions on the collective
interest.,

If the parties do not agree to go to arbitration,

this does not mean that their rights are unenforceable.

16 Brun and CGalland, op. cit., pp. 952, 953,

————
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s&lither of them may, in the case of collective disputes,
have recsurse to the civil courts. This does not apply
where the parties have agreed to arbitrate, since in this
case the award of the arbitrators is final and binding.
Thus, the parties, when declding whether or not to go
to arbitration, weigh the possibility of getting a favour-
able decision by an arbitrator, against the possibility of
obtaining & solution which favours their position from a
civil court. The guestion 1s extremely important in
practice, since the Jurisprudence of the Superior Court
of Arbitratlon 1is often in opposition to that of the Cour
de Cassation. For example, until the Law of 1950 declared
expressly that a strike only suspends, and does not break,
the labour contract, the Superior Court of arbitration
decided in favour of the suspension theory, while the Cour
de Cassation held that a strike is an indication of the
employee's intentlon to leave his employment.17 while
the Cour de Cassation refused to order the reintegration of
employees who were wrongly dismlissed and contented itself
with merely awarding damages, the Superior Court of

18

Arbiltration ordered reinstatement. The Superior Court

of Arbitration has held that the burden of proof of the

17 L’Ton-ca’en’ 9_;0_0 Cito 9 pu 23.

18 Brun and “alland, op. cit., . 76.
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motive for the dismissal of an employee lies with the
enployer, while the Cour de Cassation has observed the
traditional civil law rule that he who alleges bad falth

19 The Cour de Casgsation has held that the

must prove it.
status of representatives of the personnel terminates at the
expiry of their term of office desplite the fact that no new
election has been held, while the Superior Court of Arbit-
ration has decided that representatives of the personnel
retain theilr status at the expiration of their mandates
until thelr successors are named.2o

In the case of interest disputes, thils conflict does
not exist since the civil courts are not competent.

A third step was added to the machinery for the
peaceful settlement of collective labour disputes by the
Decree of May 5, 1955, issued under speclal powers dele-
gated to the Councll of kinisters, and amended by the Law
of July 26, 1957. It sets up a process of mediation,
inspiration for which was provided by the Taft-Hartley Act
of the United States, and its provisilon for the establish-

ment, in certain cases, of a fact-finding boa.rd.21 redia-

tion is applicable to all branches of economic activity

19 Article 2268 C.N.
20 Brun and Galland, op. cit., p. 838,

21 Rivero and Savatier, op. cit., p. 208.
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where a collective agreement 1s possible, that is, all
private, and, since the Law of 1957, all public enter-
prises. This procedure 1is applicable only in interest
disputes and not in rights disputes, where the mediator,
if called upon, must recommend that the parties take thelr
dispute to arbitration or to the cilvil tribunzl.

Mediation 1s a term whiich does not have the same
meaning in France as in North America. While Canadians
would define mediation as "a means of settling labour
disputes whereby the contending parties use a third person -
called a mediator - as a passive go-between"22, to the

French the process is one in which:-
" c¢'est & un tiers, choisi par les parties,

qu'il appartient de dégager une solution pour 1le
litige, au terme d'une enquéte qu'il effectue lui-
méue, kais la solution gu'il préconise prend la
forme d'une simple recommandation ... l'autorité de
la recommandation du médiateur est donc purement
morale ... toutefols, le procsdé fait souvent appel
& la pression de 1l'opinion: 1la publicité donnée a

la recoumandation du médiateur peut ralller
celle-ci."23
Thus, medilatlion is in France what a conciliation is in
the Dominion Industrial Relations and Disputes Investi-

gation act in Canada, and what Canadians understand as

"mediation" is called "conciliation" in France. In Quebec

22 labour Terms (Toronto, C.C.H. Canadian Limited,
1958), p. 48,

23 Rivero and Savatier, op. cit., p. 198,




200

"conciliation" has the same meaning as 1in France, while
"mediation" refers purely to "good offices".

Mediation can take place on the fallure of concilia-
tion, and until the law of 1957 could take place before
conciliation. It 1s not & necessary preliminary to
arbitration, nor 1is arbitration excluded by the failure of
the medliation process. While medilation 1s not a procedure
to which both parties must agree before resort is had to 1t,
there 1s no legal stipulation that it must occur at any
time, or, indeed, at all,

A written request stating the reasons for the request
and the issues involved in the dispute may be sent by one
of the parties to the president of the conciliation
commlission, Tne president forwards the regquest to the
Minister of Labour if tiie conflict involved is a natlonal
or regional one, or to the Prefect 1f the dispute is limited
in territorial scope to a single department. The Minister
of Labour, the Prefect, or the president of the conciliation
commission, may set the procedure into motion without any
such reguest having been made. Both parties may agree
to resort to mediation, in which case the request to the
preslident of the conciliation commission is unnecessary,

The parties agree on and name a mediator. If they

cannot agree, the Minister of Labour (or the Prefect) chooses
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one from a pre-established 1list of mediators. This list

is established after consultatlion with the most representa-
tive syndicates of employers and employees. Medlators

must be French, and have the full exercise of their civil
rizhts. They must possess a high degree of moral autnority
and be knowledgeable 1in economic and soclal matters.

Within eight days of the request, the medlator is
called in by the wminister or the Prefect. The parties
present written submissions and, if necessary, arpear in
person to present supplementary oral submlssions, They can
only be represented by third parties if there 1is serious
cause and if the representatives have full authority to
agree to a solution to the dispute. The medlator must
inform himself concerning the economlic situation of the
firm and of the employees, in the process of which he may
call upon experts to enlighten him, or require the submission
of documents for the examination. Failure to submit
documents recuested 1s sanctioned, since 1657, by a fine of
from 36,000 to 720,000 francs.

The mediator is held to secrecy concerning anything he
may learn, The parties may agree to suspend his powers,
or revoke them, at any tlme,

After consldering the relevant information, the mediator
recommends a solution to the problem, and gives his reasons.

This must be done within fifteen days of his being called in,
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with a possibility of an eight-day extension if he requests
it. If his recommendations are accepted by the partises,
such acceptance has the force of an agreement in concllia-
tion, and the report becomes executory under the same
conditions as those applicable to conciliation. If there
is not immediate acceptance of his recommendations by both
parties, they are given 48 hours to decide whether or not
to accept them. At the end of this period, the recommenda-
tions and the reasons behind them are sent to the Minister
of lLabour, unless the parties recuest a further postpone-
ment to resume discussions. The kinlster must publish
the report within three months in the Journal Officiel
unless the varties ask a postponement of publication or the
complete suppression of the report in order to resume dis-
cussion. When the recommendations are published, the
Minister of lLabour has the power to decide not to publish
the reasons given by the mediator for his recommendations.
The publication may also take place in the press, on the
radio, or by vposting in public places as the Minlister thinks
fit, in order to bring the force of public opinion to bear,
The mediator also must send a supplementary confidential
report to the bkinister which 1s not published.

In the case of disputes involving »ublic enterprises,

the mediator notes the advice of the Interministerial
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Committee on Salarlies which he attaches to his report.

In the first year of operation (1955), of thirty-
seven procedures of mediation undertaken, twenty-one were
completely successful, nine led to agreement in some of
the firms involved, two failed, &nd six were still pending
at the year's end.24

The parties may resort to the strike or to the lock-
out at any stage in the proceedin;s. A legal strike does
not break but merely suspends the labour contract, according
to the express terms of the Law of February 11, 1950.

The strike has been forbidden to the police by the
Law of Jeptember 28, 1948 and to the Compagnies républicaines
de sécurité by the Law of December 27, 1947. The right to
strike having been made a basic right by the Constitution of
1946, 1t was shared by the civil service as well as the
employees of public enterprises, though previous to 1946
this right had been denied them., The Conseil d'&Ztat has
decided that:

11 appartient au gouvernement, responsable

du hon fonctlonnement des services, de fixer la

nature et 1l'étendue
of this right.25 In practice, the government has issued
circulats forbidding strikes according to the nature of the

work done, the rank of the employee and the circumstances,

24 Rouast and Durand, op. cilt., p. 350
25 Rivero and Savatier, op. cit., p. 177.
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and has been upheld by the courts.26 In the present state
of legislation, however, the strike is not absolutely
proniblited to civil servants.

In Quebec, unlike I'rance, the present regime for the
peaceful settlement of collectlive labour disputes has been
established by the evolution of the original procedure.
Instead of replacing one set of machinery with another, Quebec
has, for the most part, developed her procedures by way of
addition to, rather than repeal of, earlier measures.

The first provision for the settlement of collective
labour disnutes in Quebec was that contailned in the Trade
Disputes Act of 1901.27 Inspired in part by the French
law of Deceumber 27, 189228, the act 1s general, applying to
”any person or body of persons, incorporated or unincorpor-
ated, employlng not less than ten workmen in the same

. 2
business" 9

and their employees.,

The nature of the disputes which may be dealt with by
the procedures set up by the act include matters concerning
wages, hours, damage done to work, delay in finishing work

or the quality of workmanship, the quality of materials

26 Ibid., p. 178.
Brun and Galland, op. cit., p. 887.

27 ¢,167, R.5.Q., 1941. First passed I iud.VIII, c.31l.
28 Beaulieu, op. cit., p. 95.

29 c.167, R.5.Q., 1941, s.3.
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The Registrar may inltiate such mediation of his own
accord where he learns of the dlspute through the news-
papers or by other means. In either case, he must report
on the regults of his medlation as soon as possible to the
Minister of Labour.
A dispute may be referred to a council of conciliation
if both parties, or one of them, apply to the Registrar.
A council is to consist of four members, two chosen by
each of the parties. After the first party has submitted
his written nominations, the other party has six days in
which to submit his, Vacancies are fllled by the pariy
who first appointed the concillator to the vacant position.
The parties may be represented before such councils by
from one to three representatives, who must have the power
to agree to a solution which will bind the varty represent-
ed. Such power 1is obtained either by an authorization to
act signed by all the members of the group which is repre-
sented or, if the group numbers more than twenty, by a
resolution of a meeting of the group, passed in any way they
deem advisable, A copy of the resnlution must be sent to
the Registrar. The parties draw up a statement of the
issues in dispute, together if they can agree, or separately
if they cannot, which is also forwarded to the Registrar.
Once the conciliators have been annointed, the Registrar

is empowered to call a meeting of the council of conciliation.
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The council hears the parties, inform themselves of the
facts and attempts to conciliate the parties. It then
reports to the Reglstrar on its success or failure as the
case may be,

In the case of a failure of conciliation, certified
coples of the council's report are sent to the parties,
elther of whom may then ask the Registrar to refer the
matter to arbitration. Both may agree to submit a dispute
to arbitration without previously resorting to conciliation.

liembers of a council of arbitration must be at least
twenty-one years of age, and Canadlan citizens. Until
1909, there were permanent councils of arbitration. The
system was amended in that year.jo sach party, under the
current regime, must recommend an arbitrator who 1s then
appointed by the Minister‘of Labour. If either, or both
partles, fall to recommend an arbitrator within ten days,
the bMinister of Labour appoints one in their stead. Within
five days of the later avnointment of the two, the arbit-
rators recommend Jointly a third arbitrator, who 18 to be
a competent and impartial person who will act as president
of the council. Where they fail to do so within five days,
the iinister appoints:-

an experienced, impartial person not personally

connected with or interested in any trade or
industry, or likely by reason of his occupation,

30 9 &d. VII , c.32.



business vocatlon or other influence to be

biased in favour of or aguainst emvloyers or

employees,

Vacancies are flilled in the same manner in which the person
whose place has fallen vacant was aprointed, |

Tne sittings of the councll are »Dublic, unless the
council on 1ts own, or on the motion of one of the parties,
decides to make them private. The president of the
council has all the powers of a Judge of the Superior
Court, (except that of committing persons for contempt of
court) for the purpose-of preserving order during the
gittings. The council is to decide the disputes not in
law, but in equilty and good consclence.

The council may require the parties to name not more
than three persons to act as their representatives before
the council, The decision of the council is to be rendered
within thirty days of the appointment of the president,
unless the Minister, at the request of the council, grunts
a supplementary delay.

The decision of the councll is to be written and signed
by the majority of its mewbers. It 1s sent to the khinister
of Labour. The perties are not bound by the decision, but

can, at any time before it is rendered, or thereafter, agree

31 ¢.167, R.3.&., 1941, s,18.
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to be bound. If both agree, then the decision becomes
executory in accordance with Article 1443 of the Code of
Civil Procedure.32 If, however, the parties do not choose
to accept the award, then this forms no bar to thelr
referring the dispute to a council of conciliation again.

The councills of conciliation and arbitration are
given povers to visit the locality of the dispute and hear
all interested parties, summon witnesses, and, in the case
where the latter fail to appear, to apply to the justice
of the peace for an order compelling their attendance.
They are also empowsred to administer oaths or to take the
solemn affirmations of witnesses.

The act makes no distinction between interest and
rights disputes. Rendered almost inapplicable because of
the restrictive 1list of disputes 1t covers, the act is
made use of today almost solely when its provislions are
referred to by, or incorporated in, another act. The
mediation procedure is never used.33 4t the time of its
passage, however, 1t was a stronger procedure than the
French Law of 1892, allowing a gingle party to initiate

the proceedings instead of requiring the agreement of both.

32 "Any extrajudicial award of arbiltrators can only
be executed under the authority of a competent court, upon
a sult brought in the ordinary manner to have the party
condemned to execute it".

33 Beaulieu, op. cit., p. 98.
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Unlike the French law, 1t provides for the preliminary
procedure of mediation. The machinery for conciliation
and the powers of the council of conciliation are similar
in both cases, and the word "conciliation" 1is used in

both cages to mean the attempt of the councll or commission
to bring about an agreement using any means 1t thinks
advisable short of recommending to the parties what, in

its opinion, the solution ought to be, Again, the Quebec
Law of 1901 allows a single party to recuest that a dispute
be submitted to arbitration, whereas the French Law of 1892
reguired the Joint agreement of the partles. In neither
case was the award of the arbitrator binding.

The present French regime is closer to that of the
Trade Disputes act. In this case, the linister, Prefect
or Divisionary Inspector of Labour may attempt conciliation
on their own, which is equivaient to the preliminary
mediation by the Registrar provided for by the Quebec Law.
Then, either party may, in both the French Law of 1950 and
the Trade Disputes Act, reguest that the dispute be sub-
mitted to a conciliation commission. The French systen,

however, no longer provides for pro tempore conciliation

commissions to which the members are appointed by the
parties to the dispute, as does the Guebec law, but sets up
permanent conciliation commissions. Moreover, in France,

the agreement of both parties is reguired to submit a
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dispute to arbitration and the decision is final and
binding, wherseas in Juebec the case 1s the reverse,

In 1932, the Quebec Legislature passed the Industrial
Disputes Investigation Act34 which was an enabling pro-
vision designed to permit the application to employer-
employee relations within the jurisdiction of Quebec of the
Dominion Industrial Disputes Investigation Act of 1907.35

The act gave to the Lieutenant=Governor in Council
the power to apply by proclamation any amendment that
might be made in the future to the federal act to all
disputes within the Jurisdiction of GQuebec. This act
became inapplicable when the Industrial Relations and
Disputes Investigation Act36 wag passed in 1948, repealing
the earlier act,

The Quebec Labour Relatlons Act37 set up a procedure
for the settlement of both rights and interest disputes
between employers' and employees' assoclations recognized
and certified under that act. Since, in practice, the
vast ma jJority of collective agreements are made under the
terms of this act, the importance of its procedures for

the peaceful settlement of disputes 1s great.

34 ¢.168, R.5.Q., 1941.

35 6-7 &#d. VII, c.20.

36 11-12 Geo. VI, c¢c.54, now R.S.C. 1952, c.1l52.
37 c.1624, R.5.Q., 1941.
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When an associlation 1is recognized by the Board, and
it wishes to avail itself of this recognition to solve
an interest dispute, that is, to negotiate a collective
agreement, 1t must glve eight days' notice in writing
to the opposite party of the time and place at which its
representatives wlll be ready to meet with that party to
begin negotiations. After the negotiations have been
carried on for thirty days, or wﬁen eilther party belleves
they are not likely to terminate within a reasonable time,
he may notify the Board, indicating the difflculties
encountered.

The Board, on receipt of the notice informs the
Minister of Labour who must instruct a conciliation officer
to meet with the parties and endeavour to effect an agree-
ment. This officer must report to the kiinister on his
mission within two weeks of receiving his instructions.
Where the report shows that there has been no agreement,
the Minister must appocint a council of arbitration‘according
to the terms of the Trade Disputes Act, without walting
for a request from one or both of the parties concerned.
The award of the arbitration council is not binding.

The employees are free to strike, and the employer to
lock~out, fourteen days after the report of the council of
arpbltration 1is received by the lMMinister.

Should a collectlve agreement eventually be sicned, all
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rights disputes must be submiltted to arbitration, elther
following a procedure set up by the agreement, or, where
the agreement does not establish any such procedure,
according to the terms of the Trade Disputes Act. Strikes
or lock-~outs are forbidden until fourteen days after the
report of the arbltrators 1s received by the Minister, when
the award has not been accepted. A legal strike suspends,
and does not break the labour contract.38
An association wnich has not been recognized to
bargain for the employees may not strike, but if it comprisses
at least twenty employees corresponding to at least ten
per cent of the bargaining unit governed by a contract
8igned by another assocliation, and where it is belleved
that the agreeﬁent or the Labour Relations Act has been
violated, such an association may; submit its complaint in
writing to the employer, who calls before him representa-
tives both of the complaining association and of the
asgoclation which was a party to the agreement, and hears
the complaint.
The pattern of the machinery for dispute settlement
laid down in the Labour Relations Act, 1s based on that
which the Dominion Government brought into force by means

of Order-in-Council 1003, despite the fact that the ILabour

38 Beaulieu, op. cit., p. 460,

— +
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Relations act was assented to two weeks before the passing
of the Order-in-Council. Quebec adopted the peculiarly
Canadian mixture of American, British and other institut-
ions and for the first time made a serious break with the
practice for taking the inspiration of her labour legislation
from France. This accounts for the fact that, in Quebec,
the entlre procedure under the Labour Relatlons ict is
different from that of the French lLaw of 1950. In Quebec,
thie two steps of the conciliation officer and council of
arbltration are compulsory, but no binding decision can be
forced upon the parties. In France, conciliation, before

a permanent commission, not a single officer, is obligatory,
but arbitration is not. ¥ihere the parties agree, in France,
to resort to arbitration, the award is binding.

Quebec has a specilal procedure for dealing with disputes
between pnublic services and thelr employees. In 1621, an
act Concerning Disvutes Between dmployers and dmployees of
Municipal Services39 was passed, ruling out strikes and lock-
outs in the services governed by 1t until all disputes
concerning wages, hours of labour and dismissals for activity
in employees' associations were submitted to a non-binding
arbitration. The act applied only to fire, polic:, water
and sanitation services employing more than twenty-five

people.

39 11 Geo. V, c.46 (1921).
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The Law Relating to the aArbitration of Disputes
Between Certain Charitable Institutions and their Employees4o
required that collective labour disputes be submitted to a
council of arbitration and prohibited strikes to the
employees of the institutions covered by the act, namely,
those recognized for public assistance.

An Act Respecting the Public Services admployees

Disputes41

repealed the two laws Just discussed. In
thelr place it created a comprshensive system for the
settling of all collective disputes between the public
gervices and their employees. The public services referred
to are municipal and school corporations, public charitable
institutions, Insane Asylums, the essential services of
transmitting messages by telephone or telegraph, transport-
ation, railways (except those under the jurisdiction of the
federal parliament) tramways or navigation, or the production,
transmission, sale or distribution of gas, water, or elect-
ricity, and those services of the government in which the
employees are subject to the Civil Service Act.

In the case of these services, every dispute, whether

a rights or an interest dispute, concerning the conditions

of employment, must be submitted to arbitration, either

40 3 Geo., VI, c.60, (1939).

41 ¢.169, R.S5.Q., 1941. First passed 8 Geo, VI,
c.31, (1944).
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following & procedure set forth in the collective agree-
ment, or under the terms ¢of the Trade Disputes Act. The
award of the majority of the érbitration board is binding
and may be executed by any individual or group entitled to
act Judicially who has an interest in such execution, or
on the sult of the Labour Relations Board which need not
make the party on whose behalf it is acting a party to the
sult.

Where civil servants are concerned, the Civil Service
Commission acts as arbltrator. Strikes and lock-outs are
prohibited to all classes of employees and employers covered
by this act,

The act does not apply to managers, superintendents,
foremen or representatives of the employer in his dealings
wlth his employees, nor to directors and managers of a
corporation, the members of the liberal professions employed
by public services, nor to domestic and agricultural labour.

In all other respects, the Labour Relatlons Act is to
apply to public servlices and thelr employees, Any assoc-
iation which orders a strike or lock-out prohibited by this
act, forfelts the right to certification as representative
of the employees or employers in a given bargaining unlt.

An Act Respecting Municipal and 3chool Corporations and

42

thelr Zmployees sets up organisms for the arbitration of

42 13 Geo. VI, c.26, (1949).
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disputes involving such corporations and their employees.
avery two years, at the end of the current fiscal year,

the corporation must recommend a person who, for the next
two years, will act as a member of a council of arbltration
in such disputes, At the same time, the employees of the
corporation or the association representing them recommends
an arbiltrator to represent the employees. Where there are
several assoclatlons representing varlous categories of
employees, each assoclation may recommend an arbiltrator

who will act when the dispute concerns that category. The
Minister of Labour appoints those nominated, and, where
there has been no nomination within the thirty days preceding
the end of the fiscal year, the lMinister personally desig-
nates the arbitrator. The third member of the arbitration
board represente the public, and acts as president. He

is appointed by the Lieutenant-Governor in Council.
Vacanciles are filled in the same way 1in which the person

to be replaced was anpointed,

When the term of one council expires and another begins,
the retiring council finishes the cases it has begun, but
begins to hear no nevw ones, even 1f the cause of actlion
arose before the expiration of the term.

No decislion of such & board which railses the expenses

of the corooration 1s to be executory until the end of the



218

current fiscal year, and the effects of the award may not
be made retroactive to more than twelve months before the
rendering of the decision of the board. Lvery award or
collective agreement imposed by award is to last for two
years. There 1s no appeal from the awards of the councils
of arbitration under this act.

The differences between the French and Juebec methods
of handling public service disputes are numerous. Whereas
in Quebec, civil servants are absolutely denied the right
to strike, and all disputes between them and the government
are heard by the Civil Service Commisslion wnich acts as
final arbitrator and whose award is binding, in France,
civil servants are not absolutely prohibited to strike, and
as long as the government department for which they work has
not ordered them not to, they retailn that right. Rignhts
disputes between French civil servants and the French
government are heard by the administrative tribunels.

Most of what in Quebec are consldered "essential
services'" have been nationalized in France. The employees
of these public enterprises are in the same position as
civil servants as regards the right to strike, but disputes
between them and the public services that employ them are
handled by a special conciliation procedure set up by

agreement between the management, the most representative
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employees' syndicates and the iMinistry responsible, Where
the dispute concerns remuneration, representatives of the
Minlsters of Labour,'df Finance, and of Zconomic Affairs
participate in the procedure,

In Quebec, employees of essential services aré prohib-
ited from striking and all disputes between them and thelr
employers must be submitted to a final and binding arblit-

ration under the terms of the Trade Disputes Act.



cnAPTiR FOUR

Where a state legalizes collective employees' and
employers' organizations, and sets up means whereby they
can negotiate with each other to settle their differences,
it is almost invariably because the state contemplates
allowing these organizations, following the procedures
prescribed by law, to arrive at collective agreements
concerning the conditions of labour. Where the state
intends to regulate the conditlons of labour by law, the
collective organizations of emnloyers or employees become
only formal bodles, and the procedure for dispute settle-
ment becomes unnecessary. Both France and uebec have
adopted the former solution, that is, it 1s a matter of
public policy to permit the varties to determine, by
bargaining, the terms of their employer-emnloyee relation-
ship. The subject of this chapter is the extent to which
this freedom 1s allowed the partiles, and the limits which
the state 1imposes by intervening to control the content
of the collective agreement.

220
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The first law in France dealing with collective
agreements was that of March 25, 1919, It provided that
collective agreements could be made by any group of
employees, with a slingle employer or with a group of
employers, and did not subject such agreements to the
condition that any of the signing parties be a syndicate
set up under the Law of 1884,

The parties were free to determine the content of the
agreement, but its effects only extended to those 1ndivid-
uals actually signing the agreement, the individuals they
represented, unless such individuals resigned from the
group within eight days of the registration of the agree-
ment and notified the "conseil de prud'hommes" or the
registry of the justice of the peace of their intention
not to be bound by the agreement. At any later stage, a
member could resign from a group bound by the agreement
on thirty days' notice. anyone who subsequently jJoined
one of the signatory :roups became bound by the agreement
and subject to its terms,

In addition, it was presumed that the terms of the
agreement applied to contracts of employment entered into
between two parties, only one of whom was subject to the
collective agreement, as a member of a group. This
presumption could be destroyed by the simple mention in

such a contract that the terms of the collective agreement
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were not to apply. where an individual subject to the
agreement signed an individual contract with terms incom-
patible with the collective agreement, the syndicate could
take Judicial actlon to have those terms annulled. The
syndicates were also glven the power to demand the specific
performance of the terms of the agreement, or to claim
damages for the non-observance of its provisions.

The plural syndicalism set up by the Iaw of 1884,
resulted in the provision in the ILaw of 1919 that there
could be more than one agreement to govern the same pro-
fesslion in any area.

In 1919, 557 collective agreemsnts were signed under
the terms of this law, in 1920, 3545. The number continued
to fall to 128 in 1925 and 20 in 1933,1 due to the overly-
liberal provisions allowing individuals to wlthdraw them-
selves from the application of the agreement, which made
such agreements ineffective determinants of the conditions
of 1abour.2

The Law of June 24, 1936, in France, which followed

the accords Matignon of June 7, 1936, estaplished two

types of collective agreement. The first was a reproduc-

tion of the type established by the Law of 1919. The

1 Dolléapmsand Dehove, op. cit., Vol. II, p. 27.

2 Brun and Galland, op. cit., p. 715.
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second type was an innovation. It could be concluded only
by syndical organizations on both the employers' and the
employees' sides, and only by the most representative of
these on a national or regional level in industrial or
commercial employments.

Zither an employees' or an employers' syndicate could
provoke a meeting of the most representative syndicates in
a gliven profession and region, or this could be done by the
Minister of Labhour. The parties would then negotiate a
collective agreement, the contents of which they were free
to determine,

The minister of Labour, after seeking the advice of
the relevant section of the Hconomic Council, and after
publishing in the Officlal Journal a notice of his intentlon
to extend the agreement to all the employees and employers
in the region and profession, and askins for expresslons
of opinion from interested parties, could extend the agree-
ment without changlng any of its provisions. It was not
possible, under thils type of agreement, for 1ndiv1dﬁa1
employers or employees to denounce the terms, or to contract
for different terms, The contract became the law of the
profession in the region in which it was extended.

The Law also provided that there were to be certain
clauses which the parties were obliged to include in such

an agreement., Among them were clauses recognizingz the
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liberty to assocliate in syndicates, the freedom of opinion
of the employees, the institution of "d4légues du personnel',
and clauses setﬁing minimum levels of remuneration for each
category of employee, the length of the notice period
before the unilateral renunclation of the agreement by
one of the parties, or the duration of the agreement if it
was to be of fixed length. The agreement also had to con-
tain provisions concerning the organization of apprentice-
ship, the prohibiting of "travall noire", and the procedurs
of conciliatlion and arbitration to be followed in dealing
with rights disputes during the course of the agreement,
or with interest disputes at the time of its re-negotiation.
The number of collective agreements rose from 29 in
1935 to 2,336 in 1936.3 Between June 24, 1936 and July
15, 1937, 4,945 agreements were reached, of which 720 were
extended.4 In all, under the regime of this Law, over

6,000 agreements were concluded.5

The Decree-Law of October 27, 1939 froze the conditions
of labour resulting from collective agreements for the
duration of the war. Under the Decree of November 10,

1939 any new collective agreement had to recelve the approval

3 Dolléans and Dehove, op. cit., p. 51, Vol. II.
4 montreuil, op. cit., p. 494.

5 Brun and Galland, op. clit., p. 715.
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of the linister of Labour. The Decree of June 10, 1940,
gave the kinister of ILabour complete power to determine
wages,

The Law of December 23, 1946 revived collective
agreements, but under a system of state tutelage. There
was but a single type of collective agreement. On the
demand of the most representative syndicates of employers
or employees on the natlonal level, or of the Minlster of
Labour, a mixed commission was established to work out the
detalls of an agreement, Ho non-representative syndicate
or de facto group could conclude any agreement until the
national agreement in the profession was completed. The
Minister of Labour acted as conciliator in the negotia-
tions. If within one month of the request for the setting
up of the mixed commission there was still no agreement,
the riinister of Labour could regulate the conditions of
labour in the profession by decree.

When an agreement was reached, 1t was subject to the
previous approval and homologation by the iinlster before
it could have any effect. If approved, it applied as an
extended collective agreement to all members of the pro-
fesslon of all categories in the country. No member of
the profession could contract for other terms. If the

agreement was not approved, 1t was not in force even betwesen



226

those who signed it.

The only other possible type of agreement was that
entered into by the most representative syndicates on the
reglonal or local level which could slightly modify the
natlional agreement to adapt 1t to local conditions. Non-
representative syndicates and simple groups could conclude
agreements only within the plant, and these too had to be
in conformity with the natlonal agreement, The Law
divided the economy into twenty-five professions, thus
limiting the number of possible agreements.

The parties were not free to include any provisions
for salaries in the agreement, as these were regulated by
the state, Because this essential element was explicitly
excluded from the agreements, only two natlonal agreements
were signed under this 1aw.6

The Law of February 11, 1950 provided for &a new regime
for collective agreements in France, and this law is still
in force. Like the law of 1936, it provides for two types
of collective asreement, tie ordinary and the extendable.
applying to indusfry, commerce, agriculture, the liberal
professions, dcmestic service, work done at home, and those

public enterprises not listed in the Decree of June 1, 1950,

the Law does not cover the civil service, nor those public

6 Lyon—ca-en, p_Eo Cito, po 1700



227

enterprises listed in the Decree of June 1, 1950, where

the conditlons of labour are determined by statute. This
latter group of public enterprises includes the French
National Reillways, the Paris Transportation Administration,
&lectricity and Gas of France, the Coal kines of France, and
Alr France.

Agreements can be concluded on the national, regilonal,
local, or even plant level. Only syndicates may be parties
to ordinary agreements on tne employees' side, to the
exclusion of unincorporated groups, whereas a single employer
or a de facto group of employers mey be a party to such an
agreemuent. The representatives of groups or syndical
organizatlions must be able to prove that they have the
authority to bind the members of the group they represent,
and must prove that thils authority has been given them by
the constitution of the organization, a resolution of a
meeting of the grouvp, or vritten mandates signed by each
wember of the group.

An agreement can be set aside if it can be proven that
the consent of eilther pariy was gilven in error, or obtained
through fraud or through violence.

The agreement must be writien on pailn of nullity.
Although 1t need not be written in authentic form, that is
before a notary or other public officer, it has the value,

when making proof, of a solemn contract, and may only be
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attacked tnrough the procedure of improbation.7 Three
coples must be filed at the secretariat of the "conseil de
prud 'hommes" of the place where it was concluded, or at the
registry of the Justice of the peace 1f there is no competent
"conseil de prud'hommes". The secretary of the "conseil de
prud'hommes" or the clerk of the justice of the peace sends
one'copy to the bMMinister of Labour, and another to the
Departmental Hanvover and Iabour administration within two
days. In the case of an agreement in agriculture, two
additional coples must be filed, one to be sent to the
Minister of Agriculture and the other for the Departmental
administration for the Control of Social lLaws in aAgriculture.
Anyone may obtain free copies of the agreement, paying the
cost of delivery only.

The effects of the agreement commence on the day follow-
ing registration, unless the agreement ltself provides to
the contrary. There is no nrovision requliring preliminary
government approval or homologation.

Notice must be posted in each establishment governed
by the agreement, and at the places where hiring usually
takes place, of the existence of the agreement. The
notice must show the date and place of registration, and

the names of the signing parties. For agreements in

7 Articles 1319, 1320, C.N.
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agricultural, the liberal professions or home work, the
posting may be at the town hall of the place of residence
of those covered by the agreement. The employer must
also make a copy of the agreement avallable to his
employees,

There 1s no order in which these agreements must be
established, as was the case in 1946 when a hlerarchy of
agreements exlsted, whereby national agreements were to be
concluded before the regional or local, National, regional,
and local agreements may be made at any time, but agreements
covering only a single plant may only adapt an agreement
of wider applicatlion to the speclal conditions of the plant,
end may only create terms and condltions more favourable
to the employee. If no such agreement of wider effect
exists, the plant agreement must 1limit itself to the
auestions of salary and the accessories of salary. Only
the most representative employees' syndicate may sign a
plant agreement.

The parties are left to determine the content of the
agreement for themselves, but no provision in a collective
agreement may depart from the minimum conditions set down
by law with respect to wages, vacations with pay, hours of
work and other conditions of labour, except in a direction
more favourable to the employee. There are, however,

certain matters which the agreement must deal with. There
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must be a provislion concerning the conciliation procedure
to be followed in settling rights disputes that may arise
during the course of the agreement, as well as for the
handling of negotiations at the time of 1ts renewal. The
duration of the agreement must also be clearly declared.
among the clauses that collective agreements may not
contain are those providing for "union security". Until
the Law of April 27, 1956, the jurisprudence held that
these clauses were valid, despite the fact that they ran
counter to the basic princivle of the free choice of
syndicates, if they were entered into for a professional
motive, and not with the sole intent of harming a syndicate
or an individual syndicalist.8 The Law of April 27, 1956
declared that:-
il est interdit & tout employeur de prendre

en considération 1l'appartenance & un syndicat ou

l'exercise d'une activité syndicale pour arréter

ses décisions en ce qul concerne notamment

1l'embauchage, la conduite et la répartition du

travail ... les mesures de discinline et de

congédigment «es Ces dispositions sont d'ordre

public,
Thus, the law "frappe de nullité la clause de 'closed shop'

creant un monopole syndlcale de l'emploi”.lo

8 Rouast and Durand, op. cit., p. 208,

9 article 1(a), L.III.C.T.

10 Lyon-Caen, op. cit., (Bupplement, November 1, 1957)
De 2, 3ee also nlvero and savetier, op. cit., p. 295.
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The Law of April 27, 1956 explicitly forbade the
inclusion in French collective agreements of a clause
providing for the check-off of syndical membership dues
even 1f the individual concerned agrees to have the
deductions made,

The agrecment may be of a fixed, or of undetermined,
duration. In the case where the duration is set down by
the agreement, this may not exceed flve years. Unless
it is explicitly stated in the agreement that it 1s to
terminate on the date of expiry, the agreement contlinues
in force after this date, but as one of undetermined
duration. agreecments of undetermined duration may be
renounced by elther party. The agreement must provide
for the length of the notice period which must be given to
the other party, as well as for the periods and forms in
which the agreement can be unilaterally renounced.

All those who have =sirned the collective agreement,
the members of the organizations which they represent, and
the members of all organizations which adhere to the agree-
ment at a later date are bound by its terms and conditions.
The agreement alfects adherents from the day after their
notification of adhesion 1s received by the secretariat
or registry where the collective agreement 1s registered.
However, the adheslon does not bind the employer of such

adherents unless he 1s a member of a signatory organization
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or has slgned the agreement himself, The general
orinciple is that the employer-employce relations in a
given firm are bound by the conditions set out in the
collective agreement whenever the employer is bound by

it, whether or not his employees are parties to the agree-
ment, When the employees are parties to the agreement, or
members of an organization which 1is a party, but the
employer 1s not, the conditions of labour in that firm

are not determined by the collective agreement. Resign-~
ing from a syndicate, therefore, does not remove an employee
from the effects of the agreement as long as he remains in
his employment.

wWhen an agreement which is capable of being extended 1is
made applicable to a firm which was previously governed by
an ordinary agreement, this does not nullify the ordinary
agreement. The two agreements exist side by side with
the provision most favourable to the employee being the
one appllied on each subject.

The Law forbids the partles to do anything to compro®-
ise the effectlive executlon of the agreement. Organizatlons
are not, howvever, the guarantors of the execution of the
agreement by theilr individueal members unless the agreement
specifically declares that this is to be the case,

The Inspectors of Iabour, and, in agriculture, the

Inspectors of Social laws, were glven co-ordinate
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Jurisdiction with the regular police to supervise the
penal sections of the law, namely, those which provide
for the posting of notices, or wnich prohibit the payment
of any salary which is less than the Guaranteed Inter-
professional iinimum Salary or the level of remuneration
set out 1in an extended collective agreement,

Collective agreements which are capable of extenslon
differ from the ordinary agreements in that only the most
representative syndicates on both the employers' and the
employees' sides wmay be parties to them. The liinister
of Labour, or his representative, may institute the
procedure leading to the establishment of such an agreement
on the request of the most representative syndicates of
either the employees or the employers in one of the "branches
of activity" set up by the Superior Commission of Collective
Agreements, or on his own accord. These agreements may be
concluded on a national, regional or local level with no
specific order prevailing, but if a national agrecment 1is
signed, the regional and local agreements must adapt 1t to
local conditions and do nothing more.

The kMinister calls a meeting of represenﬁatives of the
most representative syndicates on both sides, One agreo-
ment for the profession is concluded, and there are no
separate agreements for the "cadres", "ouvriers" or

"employés". These categorles may conclude annex agreements
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adapting the general agreement to their particular require-
ments,

An agreement, 1f one is concluded, is subjected to the
same requirements of form and publicity that apply to
ordinary agreements, The agreement must be written,
registered and posted.

The parties are obliged to include provisions in the
agreement which is susceptible of extension on a number of
subjects, The agreement must deal with the free exerclse
of syndical rights and the freedom of opinion, the minimum
professional gsalary for the unqualified worker, the co-
efficients by which this minimum salary is to be multiplled
to obtain the wage for each level of skill, tue premiums to
be paid for difficult, dangerous, or dirty work, and the
means by which the principle "equal pay for equal work"
1s to be applied to women and children. Further provisions
which the parties ars obliged to include are those dealing
with hiring and dismissal, the order of departure where
there are individual lay-offs, the notlce period to be
observed in the profession in the resiliation of individual
contracts, and the representatives of the personnel and the
financing of their work. Stipulations must also be
inéluded governing the date and order of departure of the

pald vacations, the means of organization of apprenticeship
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in the profession, particular conditions of labour .for women
and children and the procedure of conciliation to be followed
in the application of the agreement and at the time of 1ts.
renewal,

The Law suggests a further list of subjects concerning
which the parties might include provisions in thelr agree-
ments; Such matters as supplementary hours, the organiz-
ation of shifts, night work, Sunday work, holiday work,
bonuses for seniority and fidelity, plece work rates, the
repayment of the employee's professional expenses, indemni-
ties to compensate displacement, rates for part time work,

& supplementary retirement vlan and finally an arbitral
procedure are among those on which the parties are free
to include a clause or not. This 1list is not limiting,
and the parties may deal with any other subject they like.

Once such an agreement has been concluded, it acquires
force on registration, as if it were an ordinary collective
agreement, for the employees and the employers bound by 1t.
On the initiative of the rinister, or of the most representa-
tive syndicate of elther the employees or the employers,
however, the agreement may be extended. The liinister of
Laoour seeks the advice of the Superlor Commission of
Collective Agreements, which is composgsed of the Minister

of Labour, or his representative, who presides, the Minister
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for mconomic affairs or his representative, the President

of the Social Section of the Conseill d'stat, sixteen represen-
tatives of the most representative national syndicates of
employees, sixteen representutives of the most repre-
gentatlive national syndicate of ewployers, among whom there
must be employers in agriculture, small and average-sized
firms, public enterprises and ertisanal employers, and

finally three representatives of the National Union of
Familial Associations.

The riinister of Labour then publishes a notice, in the
Officlal Journal, of his intention to extend the agreement,
and asks the interested professional organizations as well
as individuals to make known thelr views, within fifteen
days. He then may extend the agreement by Decree, making
its term obligatory for all employers and employees 1in the
profession within a given area. The Minister may not,
in extending the agreement, make any changes in its
provislons, except that he may, alter seeking the opinion
of the Superior Commission of Collective Agreements, elimin-
ate dispositions which are contrary to law or which are not
applicable to the branch of activity concerned, provided
that in so doing he makes no changes in the economic
provisions of the agreement. The decree is vublished in
the Official Journal.

The extension decree comes to an end when the agreement
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which was extended has ceased to apply between the partles
signing it, whether by the arrival of the termination date,
or because of the unilateral renuncilation in the case of
agreements with undetermined duration. The decree may
also be withdrawn if, in the Minister's opinion, the
agreement no longer sults the needs of the branch of activ-
ity concerned. On his own authority, or on the reguest of
one of the sligning parties, the Minlster may publish a
withdrawal of extension in the Official Journal after
seeking the advice of the Juperior Commission of Collective
Agreements,

The Professional Syndicates Act of Quebec11 adopted
not only the provision of the French Law of 1884 on the
constitution of syndicates, but a good deal of the Law of
1919 on collective agreements.12 It is for this reason
that there i1s a great deal of similarity between the French
regime for ordinary collectlve agreements and the collective
agreements provided for under Division III of the Professional
Syndlcates Act.

Unlike the French Law of 1919, which allowed a group
of employees to sign an agreement, the act applies only to
agreenents entered into between a syndicate of employees

and & single employer, several employers or a syndicate of

11 c.162, R.8.Q., 1941,

12 Beaulieu, op. cit., p. 114,
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employers. Federation and Confederatlons of syndicates
were also given the right to sign collective agreements.

agreements entered into under the act are binding
upon those who actually sign them, the members of the
syndicate or group they represent, unless the latter
resign from the group within eight days, and deposit within
the same delay a written notice o7 thelr resignation with
the secretary of the group and with the Minister of Labour,
and upon the members of a group which adheres to such an
agreement who fail to resign within eight days of the
notice of adhesion. Those who join a group wiilch is
elther a puarty or an adherent to an agreement are also
bound. These provisions are 1ldentical to tnose of the
French Law of 1919.

The Quebec Law also provides thuat an agreement may
valldly stipulate that any workman shall receive a stated
wage, even thoughn such a workman is not a member of the
syndicate which signed the.agreement, nor of a group
adhering to 1it. The workman is entitled to this stipulated
wage even 1f he expressly contracts for less with his
employer,

The collective agreement must be 1in writing to be
valid. It comes into force on deposit with the Kinlster
of Labour of a copy of the agreement.

Agreéments may be enforced by a signatory syndicate
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defending the collective interest, or by any individuals
whose rights resulting from the collective agreement have
been infringed upon. Any syndicate may exercise the
rights of a member wilthout having to prove a power of attorney
or a transfer of litigious rights, provided that the indi-
vidual has been notified and has not expressly oblected,
The member may intervene during the proceedings according
to the provisions of Articles 220 - 224 of the Code of |
Civil Procedure, as may any group bound by the agreement,
whether or not any of thelr members have been harmed by
the inobservance of the agreement, as long as the outcome
will affect the collective interests they represent.

All such actions must be taken before the civil courts

and are prescribed by six months.

The Professional Syndicates Act has not been repealed
by subsequent legislation dealing with collective agree-
ments. The Collective Agrecments Extension Aot13 merely
dealt with the extension of agreements signed under the
earlier act, as well as of agreements entered into by any
association not governed by the Professional Syndicates
Act. This act concerning the extension of agreements
came two years before the French law dealing with extension,

and was based on Itallan and German precedents.l4

13 24 Geo. V, ¢.56; Replaced in 1937 by 1 Geo. VI,
c.49, and in 1940 by 4 Geo. VI, c.38.
i

14 Beaulieu, op. cit., p. 137.
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Except that it does not apply to agriculture, rail-
ways operating under the jurisdiction of the Parliament
of Canada, or blind workers, there are no limitations
laid down by the law as to who may conclude a collective
agreement capable of extension. any party to a collec-
tive agreement may apply to the Lieutenant-Governor in
Council by petition to have an agreement extended to
cover the members of a given profession in a particular
region or for the whole Province. A copy of the agree-
ment must accompany the Petition.

The agreement 1s then published in the Quebec
Official Gazette wilth notice that there has been an appli-
cation for extension, as well as in an #English newspaper
and a French newspaper. aAny objlection to such an extension
must be made within thirty days. The kinister of Labour
may order an inquiry on the merits of the petition or of
an oblection made to 1it.

If the Mlnister 1is of the opinion that the terms of
the agreement have acquired "a preponderant significance
and importance for the establishing of conditions of
1abour"15, he may recommend to the Lieutenant-Governor in
Council the issuing of a decree extending the agreement

to the region in question, or to the whole of the Province.

15 ¢. 163, R.5.Q., 1941, s.6.
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To decide whether an agreement has in fact acquired

such & preponderance, the Minister may take into con-
Sideratlion such things as the number of employees involved,
the proportion of the market held by the employer and the
amount of his investment.l6 Several agreements may be
extended at once,

The Minister is also obliged to consider the effect
of such extenslon on the competitive position of Luebec
industries vis-d-vis those of other Provinces or other
countries.

Unlike the French case, the decree may amend the
agreement, notably for the purpose of dealing with economic
conditions peculiar to the various regions of the Province.
The decree 1s published in the Quebec Officlal Gazette
and comes into force on that date unless 1t 1s otherwise
stipulated.

The Lieutenant-Governor in Council may extend the
decree to still further groups or repeal it, or, after
consulting the contracting parties and after publishing
& notice in the Quebec O0fficial Gazette reculring any
objections to be made within thirty days, amend 1it. Repeal,
amendment and extension must all be siznified by the pub-

lication of notice in the Zuebec Official Gazette, the

16 Beaulieu, op. cit., p. 150
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first two coming into force on publicatlon, the last on
adontion.

The provisions which automatically become obligatory
when a decree 1s passed are those concerning wages, hours
of labour, apprenticeship and the provortion of skilled
workers to apprentices, the specification of which days
are working days and which are not, and the time &t which
a work day begins and ends. The provisions concerning the
times of coumencement and termination of work are subject
to the by-laws passed under the authority of the marly
Closing Act.l7

The decree may extend the provisions concerning
vacations with pay, famlly allowances, and the classification
of operations and of employees, The decree may also order
that parties now covered by the terms of an agreement shall
be regarded as having signed the agreement,

No employee can conﬁract for terms less favourable
to himself than ti.ose set down by the decree, He 1s
entitled to the wage fixed by the decree without having
to establish the nullity of his subsidlary agreement.
Buployees and employers may, however, contract for terms

more favourable to the employee than those of the decree,

When an employer contracts with a sub-contractor,

17 c.239, R.S5.Q., 1941,
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the employer 1s Jointly and severally responsible with
the sub-contractor to see that the wage rixed by the
decree 1s pald.

gxcept that in Quebec there is no requirement that
the parties to an extended collective agreement be the
most representative syndicates on elther side, that there
1s no 1ist of subjects on which the parties in Quebec are
obliged to include a clause, and that a body known as the
Superior Commlission of Collective Agreements 1is set up
to advise the lilnister in France, the two regimes for the
extenslion of collective agreenents are similar with
respect to the actual issuing of the decree, It is in
regard to the administration of the decree that the most
significant difference aopears. ¥Whereas in France this
is left to the Inspector of Labour Quebec has set up a Joint
organism known as the Parlity Committee. The committes
is made up of the parties to the agreement, and not more
than two representatives each of the employers and the
employees governed by the decree but not parties to the
agreement who may pe added at the discretion of the Minls-
ter of Labour. The Lieutenant-Governor in Council may
declde, with the consent of the parties, that the agree-
ment should be supervised by an already-existing committee.

The committee 1s charged with adopting regulations



concerning its formation, the number of members, their
aduission and replacement (any party to the agreement may
replace its appointee after one year), the appointment
of substitutes and the administration of funds. The
comnittes fixes a corporate seat and decides on a name.

The regulations, and any subseguent amendment to
them, are submitted to the Minister for approval by the
Lieutenant-Governor in Council, notice of which 1s pub-
lished in the Quebec O0fficlal Gazette,

The committee 1s constituted as a corporation on
publication of the notice. It has all the powers of
& civil corporation and may act in its own name to obtailn
the payment of wages dué to an employee as the result of
a decree for which the employee has not sued within
fifteen days of the date on which they became due. This
they may do whether or not the employee concerned had
objected, or renounced his claim to payment, without
being obhliged to prove that the employee has slgned over
his claim to the committee or that the employee himself
has not sued for the same wages., The party on whose
behalf the committee is acting need not be informed of
the suilt or put in default. The committee may also continue
a sult instituted by an employee, with which the latter

has not proceeded for fifteen days.
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The committee may lmpose fines on employers who pay,
and employees who accept wages below the level determined
by decree. In a claim for wages on behalf of the employee,
the committee has the power to execute a settlement.

The committee may avpoint a secretary, inspectors,
or other officilals. The secretary and inspectors have the
right to inspect and take extracts from the registers and
pay lists of the employer, at any time, in order to verify
wage rates, hours of labour, the apprentlceship systen,
and the general carrying out of the provisions of the
decree, They may exact a signed statement of testimony
from any employer or employee.

The committee may requlire, by means of a regulation
approved by the Lieutenant-Governor in Council, that an
employer keep a regilster showing the names and addresses
of each employee, his competency, the hour at which work
was begun, suspended, resumed and terminated each day, the
nature of the work and the wage paild, and the method and
time of payment. A monthly report of this information
may also be required of the employer.

By a regulation approved by the Lieutenant-Governor
in Councill, the committee may tax the employers or employ-
ees or both, to raise the amounts needed for the expenses
of the committes. The estimate of returns from this levy,

which must not exceed one-half of one per cent of the
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employee's wages or the employer's wage bill, must be sub-
nitted to the Lieutenant-Governor in Councill, Imployers
may be required to retain the amount of the employee's

share from his wages., The levy may at any time be
diminished or revoked by the Liecutenant-Governor in GCouncil.

The committee has the power to permit an employee who
is not physically or mentally fit to work at wages below
those stipulated by the decree. Where the decree provides
for family allowances, the committee may collect contri-
butions, verify family size, and pay allowances to the
employee as trustee for the child, or to the person who
has the care of the child.

The commlittee reports to the iinister quarterly on
its finances, and annuelly concerning its activities, An
inspector may be appolnted by the Minister to verify the
work of the committee. Reports of the committee must be
available to anyone requesting to see them.

#mployers and employees may complain in writing con-
cerning the application of the decree, and the committee
must consider such complaints.

When the decree ceases to be in force, the committee
continues in existence. In such a case, however, the
linister of Labour may require lmmedlate delivery of the

comnittee's property to him to be devoted to a similar work
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designated by the Lieutenant-Governor in dJouncil. When
the committee 1is dissolved, such delivery of »roperty is
automatic.

The committee 1s also given powers to certify the
professional competency of workmen in the industry.
Such a certificate ma; be made obligatory by a committee
for all workmen within its jurisdiction, provided that
the regulation estapnlishing such a certificate be apnroved
by the Lieutenant-Governor in Council and that a board of
examiners be set up. By an avproved regulation, the
committee may delegate this power of certification to an
agssoclation,

On March 31, 1959, there were one hundred and three
decrees in force.18

The Labour Relations Actlg, beczuse it was the first
Quebec legislation to deal with collective agreements made
by unincorporated associations in any respect other than
their extension, has acqguired an lmportunce which exceeds
that of other Quebec leglislation on collective agreements
in-practice. Of 1,891 collective agreements in force on

Fereh 31, 1959, 1,038 were made under the Labour Relations

18 General Repvort of the Minister of Labour of the
Province of &Luebec, (Quebec, Publications Service, Depart-
ment of Labour, 1959), p. 159.

19 c.1624, R.3.%., 1941.
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Act, while 853 were entered into by syndicates incorpor-
ated under the Professional Syndicates dct., loreover,
even the agreements made under the Professional Syndi-
cates Act were registered according to the terms of the
Labour Relations act, which is made applicable to the

earller measure by Section l9a.20

Thus, the most important
Quebec legislation on collective agrecments 1s the measure
which first broke the tradition of looking to France for
inspiration in labour legislatlon and turned instead to the
Cansdilan adaptation of the American Vagner .ct.
An asgsocliution which has been certified must glve
eilght days' notice to the other party to the effect that
1t 1s ready to negotlate a collective agreement. While
nothing in the ect prevents an unrcecognized association
from entering into an agreement, thils agreement becomes
vold the moment another group 1s certified to bargain with
the employer. The law provides that a parts who refuses
to meet and bargain in good faith 1s subject to a fine of
from %100 to 1,000 for each day the refusal continues.
Collective agreements, including those entered into
by non-certified groups, may be made for one, two or three
years but for no longer. A One year agreement may be con-

tinued from year to year by an automatic renewal clause,

20 General Report of the Minister of lLabour of the
Province of Quebec, 1959, p. 29.
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which extends the agreement for another year unless one

of the parties has given notice to the other of its desire
to termlnate or amend the agreement or negotiate a new one.
3uch notlce must be given between the sixtieth day and

the thirtieth day preceding the termination date, An
agreement may be made for less than a year to cover the
intervening period between the cessation of one agreement
and the completion of negotlations on a new one,

Collective agreements entered into by recognized
assoclations must be forwarded to the Labour Relations
Board and the agreementsonly take effect when such deposit
is made, Professional syndicates make the deposit of
collective agreements signed by them with the Minister of
Lebour instead of with the Labour Relstions Board, and the
Minister forwards the agreement to the Board.

There zre no clauses which the parties are bound to
include in the agreement. "Union security" clauses, which
are null and illegal in Frence, are valid 1n Quebec.21
While the French legislator has continually relterated
the principles of syndical pluralism and "la liberté
syndicale'" in spite of the increasing number of privileges
accorded to representative syndicates, the law of Quebec

t

has never enshrined these principles and "nos gouvernements

21 Beaulieu, op. cit., p. 436,
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1'ont abandonée dans les faits depuls assez longtemps

déja, et 1l'ont renide dans les loils votdes ces derniéres
années,"2? The Labour Relations ict prohibits the refusal
to hire or the dismissal of an employee because he is a
member of an assocliation, but says nothing about such re-
fusul or dismissal because he is not a member. The act
also forbids the use of threats and intimidation to induce
anyone to become & member of an assoclation, but the free
exercise of the employer's right to refuse to hire, or to
dismiss on giving due notice does not amount to threats or
intimidation.23 Since the doctrine of abuse of rights does
not aprply in Quebec,24 these rights must be taken as belng
absolute, Nevertheless, an employer who was forced to
break an individual contract with a fixed term due to a
"union security" clause would subject himself to an action
in damages.25 On this subject there is a paucity of civil
jurisprudence and an abundance of conflicting arbitral
awards.26 |

Maintenance of membershio clauses are, like union shoov

22 Ibid., p. 425.
23 Bee Section 366 of the Criminal Cede of Canzda (1955).

24 Baudouin, op. cit., p. 1,284,

— +

25 Beaulleu, op. cit., o. 437.

26 Lb--j;@-., p' 414.
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and closed shop clauses, valid in Guebec. They amount
to a renunciation of the employee's right to resign from
the syndicate or association which he is free to gilve,
since the rule permitting withdrawal from an assocliation
or syndlcate 1s not of public order.27

Voluntary check-off clauses are volid even if the
employee renounces his right to revoke the permission he
has given. Obligatory check-off clauses are valld and
bind the employee Just as the association bargaining on
his behalf 1s free to enter into an agreement binding him
to certain hours of work. No amount, however, can be
deducted from the minimum wage even with the consent of
the employee.2

The Rand Formula is, in the law of Quebec, valid and
binding on non-members of the association signing the
agreement.29

The parties are not bound to include a clause in
their agreement provicing for the compulsory arbitration
of rights disputes arising during the course of the agree-
ment, or of interest disputes at 1ts renewal. They are,

however, free to do s»n, and the "clause compromissoire"

27 Ibid., p. 438.

28 Ibid., p. 440,

29 Byndicat Catholique des :imployés de kagasins de
Guebec v. Cile. Faguet Ltde, [I95 9/ 5.C.R., D+ 206,
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is valid in collective agreements. In practice, many
agreements contaln such clauses for the handling of rights
disputes only. The law of Quebec does not make the dis-
tinction made in France between collective and individual
disputes, and any dispute arising from the collective
agreement may be arbitrated.

There are many significant dilfferences between the
gxisting French laws on collectlve agreements taken as a
whole and those of Quebec, In the first place, the French
agreements tend to be made on & natiocnal or reglonal level,
wnile those In Quebec tend mostly to involve a single
plant, with regional and province-wlde agreements less
frequent. In France, only syndlcates may be parties to
collective agreements on the employees' side, while in
quebec, this right is extended to assoclations recoanized
under the Labour Relations Act. In extendable collective
agreements, both require that thes be entered into by
representative groups, France deciding to limit them to
the most representative syndicates on elther side, and
Guebec only extending agreements which have acqulred a
preponderant signiricance for setting the conditions of
labour in a given region or in the Province, While both
allow the most representative syndicate to sign agreements
at the plant level (and Quebec includes the most representa-

tive associations) the French relegate such agreements to an
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inferior status by limiting them to cuestions of salary
and the accessorles of salary, or, where an agreement
with a wider scope exlsts, to adapting that sgreement
to the plant.

French agreements which are extendable must contain
clauses dealing with certain designated subjects while in
Quebec there are no such reqgulrements. while GQuebec cets
up a lLabour Relations Board to certify assoclilatlons and a
Parity Committee to adminlister a collectlve agreement,
France has nelther of these, but establishes a Superior
Commission of Collectlve agreements to advise the Minister
of Labour on the question of extension of an agreement.

While "union security" clauses are valid in Quebec,
they are not in France.

Finally, whereas in France all civil ssrvants and
the majority of employeces of essential services can not
sign collective agreements, but have the conditlons of
thelr employment regulated by statute, and whereas only
the employees of those public enterprises not listed in
the Decree of June 1, 1950 may conclude a valid agreement,
in Quebec, the employees and employers covered by the
50

Public 3dervices .mployzes Disnutes act and the lunicipal

and 3chool Corporations and their fmployees act2t are

30 ¢.169, R.3.%., 1941.

31 13 Geo. VI, c. 26.
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required to establish the conditlons of labour in such
enployments by means of a process of compulsory, bind-
ing arbitration, with the award taking the place of a
collective agreement.

The Public 3ervices imployees Disputes Act provides
that "no arbitration award establishing conditions of
employment shall bind the parties for a period of more
than one year”j2 while the Municipal and School Corpora-
tions and their Employees Act provides that "every arbitra-
tion awvard and every collective agreement, in the case of
a municipal or school corporation, must be for a term of
twenty-four months and must contain & clause of automatic
re-ad justment of salaries during the period the award or
agreement 1s in force according to the fluctuations of the
official cost of living index for Canada. They shall not
contain any clause or condition coming into conflict with
the rights and powers assigned by law to municipal or

school authorities in matters of the engagement and dis-

missal of their employees.”33

32 ¢,169, R.5.Q., 1941, s.4.

33 15 Geo. VI, c.26, s.13



CHAPTaR FIVws

THX RELATIONSHIP 3iTVWELN THE COLLACTIVE LABOUR

AGRE&MANT AND THE INDIVIDUAL LABOUR CONTRAGCT

The gquestion of the effect that a collective agree-
ment has ucon the individual labour contract 1s a most
important one. The conditions of labour that will apply
where the two conflict, or where the collective agreement
is silent must be determined.

Given the fact that collective agreements must respect
the minimum provisions concerning wages, hours and all other
conditions of employment laid down by law, such agreements
prevall over individual contracts and dictate their terms,
No employee 1n France or Quebec works without an individual
contract, though 1t may be so tacit that he does not realize
this. All existing individual contracts are deemed to con-
tain the provislons set out in the collective agresment,
and all new individual contractis are deemed to be entered
into under the provisions of the collective agreement, The
individual may not contract for terms less favourable to
the employee than those laid down by the collective agree-
ment, An individual agreement may provide for terms more

favourable to the employee.

255



256

Where tnere 1is & decree extendling a collective
agreenment, this becomes the new minimum for the profession
governed, and supplementary collective agreements may only
provide for terms more favourable to the employee than those
of the decree, and the individual contract may only provide
for terms more favourable to the employee than the comple-
mentary collective agreement,

Where the collective agreement 1is silent, the
individual contract, which includes the terms provided by

usage and custom, prevails.l

1 Brun and Galland, op. cit., p. 742
Beaulieu, op. cit., p. 231.



CHAPTaR SIX

THa FIRM AS AN INSTITUTION

Many of the measures adopted by the French legislator
cannot be explained in terms of contractual relations,
either individual or collsctive. They establish collec-
tive relationships between employees and employer which
have led some analysts to view the firm as an institution,
or as "un ensemble d'éléments humains et de moyens

1 They view the

matériels, ordonnés en vue d'une fin'".
employer and his employees as united in a common economic
aim, each making his contribution, the employer of the
capital and organizatlion and the employee of his labour.
This view 1s used to explain the instrument known as
the "réglement d'atelier” or "réglement intérieur". In
a country where collective agreements are professional
creations, and not those of the firm, the "réglement",
which lays down the rules appllicable to the firm in such
matters as the time of commencing and terminating work,

the allocation of certain periods as rest periods, disci-

pline, security, hyglene and sometimes even the date of

1 Paul Durand, in Brun and Galland, op. cit., p. 175
257
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payment which the collective agreement could not cover,
has come to be regarded as the legislation of the
collective'institution, the firm.

The Ordinance of November 2, 1945 makes such a set
of regulations obligatory in all commercial and industrial
establishments having twenty or more regular employees,

It must be established within three months of the coming
into existence of the firm. The "comité d'entreprise"

must be consulted concerning the regulations, and if there
is no such "comité" in the firm, the "dslégués du personnel”
must be consulted.

The employer is not bound to accept the advice of the
representatives of the personnel. The regulations, along
with the opinions of the representatives of the personnel,
are then submitted to the Inspector of labour who can
demand the retraction of all provisions contrary to law.
In all other respects the regulatlons stand as the
employer drew them up. They must be posted at locations
where hiring takes place and in the place of work, and be
deposited at the secretariat of the "conseil de prud’'hommes"
or at the reglstry of the Justice of the peace where the
collective agreement 1is deposited.

There are two legal limitations as to what the
regulations may contain. The Law of February 5, 1932

forbade fines for poor work, and permitted such a penalty
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only for breaches of discipline or the rules of security
or hyglene. In no case may the fine exceed one-quarter
of the day's salary. The approval of the Inspector of
Labour 1s regulred on the scale of discipllinary fines at
the time the regulations are established. His decision
is made after consulting the organizatlonsof employers
and employees of the region. A register must be kept of
all fines imposed and the employer 1is forbidden to keep
the proceeds of these himself, He must allocate them to
a mutual security fund in favour of the employees,

The Ordinance of Liay 24, 1945 provides that the
regulations must set up an order for collective dis-
missals (in cases where these do not involve a cause
personal to the employee). Account must be taken of
family-size, seniority and professional qualifications.
The order to be followed in individual dismissals 1is
governed by collective agreements.

The Law of February 25, 1946 allows the employer to
get up his own regime of supplementary hours.

Once these regulations have been set up, they must be
followed by employer and employee alike, Failure to.do
so may give rise to an action in damages.

In Quebec, no such legislation exists, with most of
the subject matter of such regulations being included in

the collective agreement. This is feasible wnere the
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ma jority of collective agreements are concluded at the
plant,at firm level.

The concept of the Ffirm as an institutlon results as
well from the provisions of French law concerning the
representatives of the personnel. The personnel are
entitled to two forms of representation, the first by
"délégugs du personnel”, the second by the members of the
saild "comité d'entreprise.”

The "délégués du personnel' are, in essence, a legally
imposed grievance commlittee. It is thelr task to bring
all the grievances of the employees, and not only those
arising from the collective agreement, to the attention of
managenent.

Originally an institution de facto resulting from the
policies of social thinkers and benevolent employersz, they
wvere given thelilr first legal status by the Law of July 8,
1890 establishing "dglégués" 1in mining industries whose
chief duty was to supervise the security of the employees.

During World War One an appeal by the kinister of
Armaments to firms that they set up a grievance committee
to ensure better employee-employer relatlions for the dur-

ation, resulted in the establishment of "Méléeuds" in 347 firms.?

-

2 Brun and Zalland, op. cit., p. 831.

5 Ibid., p. 832.
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The Law of June 24, 19356 provided that all collective
agreements capable of beilng extended must contaln an
article on the establishment of the position of "délégué
du personnel” in plants employing more than ten workers.
The Decree-law of Rovember 12, 1938 made the establish-
ment of such "déléguds" obligatory in all plants employing
more than ten workers.,

The Decree law of Hovember 10, 1939 suspended the
election of the "délégugs" for the duration of the war,
glving the most represcentative syndicates the power to
apvoint them. The Vichy Charter of Labour of October 4,
1941 created social committees which handled most of the
functions of the "délégués".

"It was only with the Law of Aoril 16, 1946 that the
"délégués" were re-established, and this law constitutes
the present regime governing the "délégués", as modified
by the Law of July 7, 1947 on the method of selecting such
repregentatives.

The regime applies to industry, commerce, ministerial
offices, agriculture, the liberal professions, civil
partnerships, professional syndlcates (insofar as they
are employers) and to assoclations. It does not apply
to the public esteblishments or to domestic service.

Though in principle the regime could be applied to the
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nationalized firms, these benefit from a legislative

status either establishing a type of "déléguéd" peculiar

to the firm (as is the case with Electricity and Gas of
France) or giving the employees participation on the

board of directors, making further lialson superfluous, (as
wilth the Paris Transportation administration).

All plants regularly employling more than ten workers
are obliged to establish the position of "délégué" for
thelr employees. Home viorkers are counted in computing
the number of a plant's employees, as long as they are
regularly employed.

In plants where there are 1l1-25 employees, there 1is
one "délégué"; for 26 to 50 employees, there are tvo.
tuployees of a plant having betwes: 51 and 100 employees
are entitled to three "délégués". From 101 to 250
employees, the number of "délégués" is increased to five.
Where there are between 251 and 500 employees, there are
seven "déléguéds", while there are nine "délégués" in the
plant which employs between 501 and 1,000 employees, For
every additional 500 employees, or a part thereof, an
additional "délégué" is elected.

For every "délégué" elected, there is always an alter-
nate to replace him in case of death, resignation, the

resiliation of his contract of employment, or of the loss

by him of the conditions of eligibility for office.
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Collective agreements may provide for the establishment
of the vosition of "délégué" in plants employing fewer
than ten workers.

To be eligible to vote, an employee must be at least
elghteen years of age, and have worked in the same firm
for six consecutive months. In computing the length of
service, periods during which the contract was suspended
are considecred as time worked. Moreover, an cmployee may
vote even 1if his contract is suspended at the time of the
election. It has been held by the courts that those
returning from military service may avail themselves of
their prior seniority, even though military service
breaks and does not suspend the labour contra.ct.4 slectors
must enjoy their civil rights, but there is no requirement
that voters be French, nor any distinction made between
the sexes.

Candidates must be twenty-one years of age or more,
be of French nationality (only foreisners who are holders
of a privileged resident's card may be candidates), have
worked continuously for twelve months in the firm, with
periods where the contract was suspended included, and be
literate. Close relatives of the employer are not eligible,

but members of the "comitédkntreprise" are. The Inspector,

4 Brun and Galland, op. cit., p. 835.
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after consulting the iost representative syndicates,
may authorize a derogation from the rules concerning
length of service, especially where the application of
them would have the effect of reducing the number of
eligible voters or candidates by at least one-quarter.

For voting purposes, the employees are divided into
two colleges, one for "cadres" and the second for "employés"
and "ouvriers". The interested syndicates and the employer
decide on the classification of the personnel into these
categzories and on the divislon of the places avalilable
between the colleges. If they fail to agree, the Inspector
of Labour decidss. Collective agreements may change the
number or composition of the colleges.

The Law of 1946 provided for election by list with a
ma jority vote electing an entire list. This resulted in
a virtual monopoly for the Communist-dominated Confédération
générale du travail,5 the outcome being that the election
procedure was amended by the Law of July 7, 1947.

The lists of candidates presented on the first ballot
are established by the most representative employeces'
syndicates in the firm. kkach elector has as many votes as
there are "délégués" to elect. He votes not for a list

but for individuals on the lists, and is free to vote for

5 Brun and Galland, op. cit., p. 797.
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individuals on different lists. The votes obtained by
the individuals on each list are then added and the total
divided by the number on the list (to obtain the average
nunber of votes received by the candidates on the List).
This average 1s called the number of votes received by
the list, a process which favours syndicates putting
forward less than a full slate of candidates.

The number of valid ballots 1is then divided by the
number of "déléguds" to be elected, giving a figure known
as the "electoral quotient". The number of votes received
by the 1ist 1s then divided by the electoral quotient.

If the dividend exceeds one, a seat 1is immediately awarded
to that list. If the dividend exceeds two, two seats are
lmmediately awarded, and so on.

Unless the division has left no remainder, it will
then result that some of the seats have stlll to be allotted.
These are distributed according to a concept known as the
highest average. The npumber of votes receilved by each
list 1is divided by the number of seats already allotted to
that 1list prlus one. The dividends are compared, and the
highest receives a seat. If two lists have an egual
average, the 1list with the most votes gets the seat, If
these two are equal, then the oldest candidate 1s elected.

If there are still furtner seats to be allotted, the

last procedure 1is performed again, this time including the
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seat Just awarded in the denominator of the list concerned.
The process is continued until all the seats have been
distributed.

Within eaci list, seats are awarded to the individual
candldates in the order of the number of votes they
received. Separate elections are held following the sume
rules for the alternates.

If fewesr than one-half of the eligible voters have
participated on the first bhallot, a second ballot is held
within fifteen days, at which time anyone may present a
list of candidates. The Justice of the peace 1is competent
to hear disputes over the election, and there is a non-
suspensive recourse to the Cour de Cassation.

The delegates are elected for one year, and are indef—.
initely re-eligible. The syndicate which presented his
name originally can ask the recall of a "délégué", which,
in order to be enforced, must be approved by the nmajority of
the college which elected him.

The duty of the "délégué" is to present to the employer
all individual and collective demands which have not been
directly satisfied (vhen presented by the individual or
individuals concerned) with respect to the applicatlon of
the salary'scale, professional qualifications, hyglene,
soclal security and all other matters arising from the appli-

cation of the agreement or of the Labour Code and other laws



and regulations, They represent only their own college.

Like the Law of 1638, the Law of 1946 empowers the
"délégus" to call in the Labour Inspector when laws or
regulations have not been observed. When the Inspector
visits the plant, the "délégué" accompanies him on his
tour,

The employer must meet with the "délégués" at least
once a month, and, on request, must meet with an individual
"délégué". Two days before every meeting, a note is sent
to the employer explaining the nature of the demands to be
made., This 1s inscribed in a special register. The
employer must answer, giving his reasons, and enter the
answer in the register within six days. The regilster must
be put at the disposal of the employees one work-day every
two weeks. The Labour Inspector 1s free to consult the
regilster at any time,

The employer must provide the "déléguéds" with a place
to meet. The "délégués' report to the employees by means
of posted notices on the notice boards allocated to syndical
announcements, and at the entrance to the establishment.

In practice, the "réglement intérieur" often makes provision
for meetings with the tntality of the personnel, or for
office hours to be held by the "délégues". The employer
must allow the "délégués" fifteen hours each month to perform

thelr functions. These hours are paild as hours of work.
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The "dé1égué" cannot be dismissed by the employer
without the agreement of the "comité d'entreprise" or,
should they fail to agree, that of the Inspector of Labour.
Such approval by the "comité" of the Inspector does not
preclude a "conseil de prud'hommes" from declaring a |
dismlssal abusive none the less, The Cour de Cassation.
has ruled that this provision was only aimed at unilateral
resiliations of the contract, and the employer may, instead
of asking the approval of the "comité d'entreprise" to a
unilateral resiliation, co before the "consell de prud'hommes'
or & civil court and ask the judilcial resiliation of the
contract.6 While awaiting the judicial decision, the
employer may suspend the "délégué" if the latter has been
gullty of a serious fault, and thils suspends his right to
exerclse his functions. If the employer is in good faith,
there 1s no penalty for doing this. Interference, without
Just cause, with the "déldgué" in the performance of his
functions, 1s sanctioned by a fine or imprisonment or both.
The Ordinance of January 7, 1959 extended this protection
to candidates for the office of "délégué" and to former
"délégués" for a period of six months following the expir-
atlon of their mandates,

Such protection does not exist for syndical representa-

tives or offlicers. The law of France assigns to them a

6 Brun and Galland, op. cit., p. 844,

—
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very minor role. In addition to nominating candidates
for the position of representutive of the personnel, on
the first ballot only, and initiating theilr recall, the
syndlcal representatives are limited to attending meetings
of the "comité d'entreprise", without a vote, accompanying
the "délégué" at his meetings with the ewployer, and
posting notices concerning syndical business, Some
collective agreements provide for meetings between the
representatives of the employees' syndicates with thé
employer, or for permission to collect syndical dues at the
place of work,

In Quebec, there is no legislative provision creating
an obligatory grievance procedure. Most collective
agreements provide some method of dealing with disputes
before they are taken to arbitration.

The analysis of the firm as an institution is also
brought to bear by French writers to explein the "comité
d'entreprise', a timid step taken by the French legislator
towards the participation of the personnel in the management
of the firm.

At the end of the Second World VWar, there was &
great deal of popular support for such a measure. The
arrest of collaborators left many firms without executives

and they were run, in fact, by commlittees of the employees.
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7

Moreover, the measure was consldered socially advanced,
The Ordinance of February 22, 1945 did not create a
collective management of the firm, but provided for a
small degree of employee participation through a "comité
d'entreprise" or committee of the firm.

Originally extending only to industry and commerce,
the regime was further extended by the Law of Kay 16, 1946
to cover the liberal professions, public and ministerial
offices, civil partnerships, professional syndicates, and
agssociations. It does not apply in agriculture or in
public enterprises. The Conseil d'Ztat decided on dMay 2,
1958 that nationalized enterprises are subject to the
Ordinance of 1945 and the subsequent amendments unless

8

explicitly excluded by law or regulation. In practice,

the legislative measure creating the terms and conditions
of employment in such enterprises often gives the employees
the right to participate in the management of the firm,
exceeding that which they would have under the Ordinance

of 1945.9

There is a "comité" in all firms regularly eumploying

7 Rouast and Durand, op. cit., o. 150.

8 La Claviére, op. cit., Tasc. 595, p. 1.

9 Brun and Galland, op. cit., p. 826.
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more thnan fifty employeces. Those who work at home for the
firm are counted as long as they are regularly employed.
Collective agrecments may provide for "comités" in firms
employing fewer than fifty employees.  The hinister of
Labour, the lilnister for Industrial Productlon or other
ministers, may make a "comité" obligatory in a firm employ-
ing fewer than fifty workers.

Jeparate plants of a firm have thelr own committees,
with a central committee being formed by representatives
of each of the plant committess. Such a central committes
may not have more than twelve members, The allocatlion of
the avallable positions among the various plants 1is by
the employer and the interested syndicates together. If
they fall to agree, the Inspector of Iabour allocates the
seats. There may also be inter-firm committees.

Within the plant, or within the single-plant firm,
the committee 1s composed of the employeg, the syndical
representative, who has no vote, and the members elected
by the personnel. For election purvoses, the law of
1946 divides the employees into two colleges, one for the
"cadres" and the other for ”émployés" and "ouvriers". The
classification of the employees into these colleges and the
division of the seats available betveen the colleges is
done by the employer and the most representative employees'

syndicates, If they fall to agree, the Inspector of Labour
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decides,

In firms employing 50 workers there are two members
to be elected by the personnel. For fifty-one to seventy-
Tive employees, there are three. Between seventy-six and
one hundred employees, the number is increased to four,
and between 101 and 500, to five. Where there are from
501 to 1,000 employses, the emnloyees elect six represen-
tatives, whide in firms employing from 1,001 to 2,000,
the employces are entitled to seven members on the committee,
wight coumittee members are elected by the personnel in
firms employing between 2,001 and 5,000 persons, and nine
are elected in firms employing between 5,001 and 7,500
persons. vihere there are between 7,501 and 10,000 employees,
the committee consists of ten euployees' representatives,
and where there are more than 10,000 employees there are
eleven employees' representatives. For every member, there
is an alternate,

The englneers and service chiefs who, under the Ordinance
of 1945 were organized into a separate college, must be
reserved a seat in firms employing more than 500 employees.
There is nothing to prevent a greater number of members
of this category from being elected by the "cadres".

To be eligible to vote in the selection of the committee,
employees must be at least elghteen years of age, and be

French. Only foreigners who have worked in France for at



least five years, or those holding the privileged resi-
dent's card, may vote. There is also a reguirement

that any elector must have worked in the firm for a period
of six months. The Inspector of Labour may authorize a
derogation from tunis last rule if its application would
reduce the total number of eligible voters by at least
one-quarter.

In calculating the length of service, the time during
which the individual contract is suspended, is counted.
slectors must be in possession of their full civil rights.

Candidates must be twenty-one years of age or more,
be French, or the holder of a privileged resident's card,
be literate, have worked at least one year in the firm
and may not be close relatives of the employer.

On the first ballot, held one month before the
expiration of the term of the previous committes, the lists
are presented by the most representative syndicates only.
A second ballot is only proceeded to if fewer than one-
nalf of the eligible voters participate on the first
ballot,. At that tilme, anyone may present a 1list of candi-
dates.

The election and the allocation of seats follows
exactly the same procedure as that described above for the
election of the "déléguds du personnel".

The committee is elected for two years. The mandate
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of a member ends with death, resignation, dismissal, or the
loss of eligibility for office. The mandate of the
comnittee expires at the end of its term, even though
there have been no new elections. Aany member of the
committee who is elected by the personnel may be recalled
on the proposal of the syndicate which nominated him and
the approval of the majority of the college which elected
him,

The members of the committee must be given twenty
paid hours a month {(and more in exceptional circumstances,
on the authorization of the Inspector of Labour).

The employer may not dismiss a member of the committee,
a candidate for such office, or a former member of the
committee within six months of the end of hils mandate,
without the approval of the committee, or, if they refuse
to glve thelr approval, of the Inspector of Labour. The
committee member may be suspended if he has committed a
serious fault while the decislon 1s awaited. The resilia-
tion may still be declared abusive by the "consell de
prud 'hommes" if the authorization has been given by the
comnittee or the Inspector. The employer may avoild asking
for authorization by seeking a judicial resiliation by the
"consell de prud'hoummes".

The principal function of the committee is to manage

the social works and services undertaken by the employer
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for the oenefit of thne employees. While the employer is
not obliged to institute such works, the Decree of November
2, 1845 provides for varying extents of control by the
committee over those services which have been set up.

The participation of the committee is some cascs is
limited to a mere check on the management of certain ser-
vices. Such is the case for mutual ald and social security
assoclations, housing projects, workmen's gardens, pro-
fessional training and agnorenticeship centres. The committee
1s given the right to choose two representatives who will
attend meetings ol the bowerd of directors of such services
end of any supervisory coumissions of the board, and one
representative who attends the meetinzgs of &ll committees of
the service. Theilr function is merely to observe and
report to the conmittee on the work of these organisms and
on the decisions reached. The committee must be consulted
before any change is made in the constitutlon of such works,
or before new works are created in these fields or old works
apolished. Where a governuent apoproval is required for
decislons of such boards, the opinion of the committee must be
sent to the official who makes the decision on behalf of the
government, The commitutee may, in all other cases, veto de-
cislons which propose a change in the constitution of any such

service, or the creation of new, or the abolitlon of old services.
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Their veto 1s appealable by the board of directors before
the wminister of Labour.

In some cases, however, the committee 1s given the
right to participate directly in the management of a social
undertaking as defined above. This 1s thie case for all
projects which possess a civil personality under the law
and which are not amohg the list mentlioned above where the
participation of the committee is merely supervisory. It
also includes sports projects, production and consumption
co-operatives, retirement plans. In these cases, one-half
of the members of the board of directors, as well as of
any supervisory commlssions, mnust be members of the
committee of the firm. All committees named by the board
of directors must include one member of the committee of
the firm,

The committee has the complete management of those
works which do not mnossess a civlil personality, except
apprenticeship centres. This includes canteens, vacatlon
colonies and nurseriles,

The committee 1is given the opportunity to express its
opinion on the provisions of the "réglement intgrieur" by
the Ordinance of .ay 24, 1945, wWhere the time of the year
wnen vacations with pay are to be taken, has not been
establlished by the collective agreement, the employer must

consult the committee and the "délégués du personnel" before
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establishing such periods. The committee also acts as
a disciplinary body for its members, the "déléguds du
personnel" and the industrial doctor and socilal counsellor,

Ag Tar as the financial and technical management of
the firm 1s concerned, the role of the committee is limited.
They must be consulted on questions which concern the
organization, management and general running of the firm,
but in practice only major questions are put before them,
for example, matters concerning changes in prices, methods
and programmes of manufacture, and the re-equipping of the
plant, On the detalls of manufacturing processes they
are held to secrecy., The committee studles proposals to
increase productivity submitted to 1t, and may ask compen-
sation for an employse who has put forward an exceptionally
good 1dea, Agreements which provide for the sharing of
increases in productivity with the employees, are submitted
to the coumittee for theilr opinion. The comaittee must
also be informed as to the amount of profits earned by
the Tirm. They may neke suggestions as to the dispositions
of such profits.

There are specilal privileges accorded to the committees
in incorporated companies, The employer in such firus
must submit the firm's annual revort, the profit and loss
statement and the auditor's report to the committee before

these are presented to the annual meeting of the shareholders.



The coumittee umay call the auditor before 1t and question
him, and thelr opinlon on the finances of the comnpany 1s
submitted to the annual meeting of shareholders. They

way obtaln the asslstance of an accountant for thls purpose,
chosen from a list established at ezach court of appeal by
the hinister of Labour. The committee also has the right,
in incorporated commanlies, to have two representatives at
the meetings of the board of directors, with no vote. One
of these must represent the "cadres" and the other, the
"employés" and "ouvriers".

To carry out 1its objJectives, the law has given the
committee a clivil personality. It can act in Justice to
accomplish the purposes for which it was set up, and may
acquire movable and immovable property. It may only accept
gifts and legacies with the authorization of the Prefect
who consults the Departmental Director of Labour and Manpower,

The employer must continue to bear the costs of the
social undertakings of the firm, Even though at the
outset the employer's contribution was entirely voluntary,
he 1s no longer free to reduce his contribution below the
level attalned in that year among the previous three in
which his contributlons were the highest. The Law of
Asugust 2, 1949 has added that in no case may the proportion
between the contributions to social works and wages pald be

less than 1t was in that year zmong the previous three in
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which 1t was tue greatest,

The committee meets once a month, the central inter-
plant committee, twice a year, on the convocation by the
employer or, on the demand of one-half of the members,
by the Inspector of Labour. The employer must supply a
place, the materlals necessary, as well as the indispensable
personnel for such meetings. The order of business is
prepared by the employer and sent to the members at least
three days before the meeting. Decisions are reached by
ma Jority vote and copies of the minutes given to all the
members, as well as to the Inspector of Labour, at his
request.

Answers to »rovositions made at a meeting must be
given by the employer at the following meetlng. At the
end of each year, the committee makes a financlal report to
the personnel by means of notices posted at the place
reserved for syndlcal notices. At the expiration of its
term of office a commlittee must make a complete report on
its mandate to the new committee,

Interfering with the proper cholce of the committes
or with its functiloning is sanctioned by a fine or
lmprisonment or both.

The only institution which resembles such a committee
whiich has been set up in Quebec, is the Joint Productivity

Committee fostered during the Second World ‘ar by the



280

Federal Government, and which was restricted in competence
to technical questions.lo
The law of Frence also provides for the participa-
tion of the employees in the industrial medical service,
Under the Law of October 31, 1941, a medical service must
be established in all firms except mines and quarries,
agriculture, or employers of domestlc servants, The
maln purpose of this service 1s to practilse preventive
medicline by wmeans of perlodic examinations.

The Minlster of Labour classifies the firﬁ into one
of three categories depending on the amount of time a
doctor would have to spend on the vremises, If the time
spent would exceed 173 hours & month, the law requires that
a& full-time doctor be employed. If the time spent would
be less than 173 hours, but there are more than fifty em-
ployees, the firm can choose between hiring a full-time
doctor or participating in an inter-firm medical service.
wnere the time spent would be less than 173 hours and there
are fewer than fifty emnloyees, the firm Joins with other
firms in setting up an inter-firm medical service.

The committee of the firm 1s glven the power to veto

the hiring or dismissal of a particular doctor. Where the

veto power 1s exercised, the Inspector of Labour decides

10 Rouast and Durand, op. cilt., p. 149.
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whether the doctor should be hired after consulting with
the Medical Inspector of Iabour. While the administration
of the autonomous medical service is in the hands of the
euployer, the committee of the firm has supervisory powers,

at the end of the year, the report of the doctor which
is submltted to the Inspector of Labour must be submitted
to the "comité d'entreprise'as well .

Where there 1is an inter-firm medical service, thls 1is
either administered on a Joint basis by representatives of
the employers and employees, or by an inter-firm committee
set up in the same way as an inter-plant committee of the
"comités d'entreprise". The employers elect a representa-
tive who presides, and the various "comités d'entreprise"
elect two representatives each, one from among the '"cadres"
and one representing the "employés" and "ouvriers". The
total number of members of this inter-firm committee may not
exceed twelve. Where such a committee exists or is estab-
lished, the full administration of the inter-firm medical
service belongs to them, The doctor has a contract of
employment with the president of the inter-firm committee.
The consent of the employers must be obtained before the
committee hires a particular doctor, Where such consent
1s refused, the Inspector of lLabour decldes whether or not
he ought to be hilred.

a further aspect to the institutionalization of the
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firm 1s the creation of Soclal Labour Services set up by
the Law of July 28, 1942, =& Social Service, managed by

a counsellor holding a special divloma awarded by the
state, is oblijatory in every vlant regularly cuploying
more than 250 workers. The gelectlion of the counsellor

is subject to the approval of the committee of the firm, as
is the dismissal of a counsellor. Should they fall to
agree, the final decision rests with the Inspector of
Labour.

The counsellor's task is to ald the workers in adapting
to work, to watch over the situwation of minor, women, or
Infirm workers, to promote the establishment of social
undeftakings, and to help the employees in the familial
problems which are affecting their work. In her capacity
(the counsellor is usually a woman), the counsellor attends
meetings of the committee of the firm, without a vote,
whenever soclal cuestions are on the agenda. She may be
given the management of one or more social undertakings.
She reports on her activities to the committee every three
months,

According to the Decree of August 1, 1947, a hyglene
committee must be set up in industrial establishments
regularly employing more than fifty employees and in commer-
clal establishments, the liberal professions, public and

ministerial offices, civil partnerships, professional
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syndicates and associztlions where more than five hundred
workers are regularly employed. The iinister of Labour
ray order thut such a committee be set up where the
number of employees is less than that reguired by law,

The committee is comnoged of the emvloyer, the doctor,
the social counsellor, the chief of the safety service or
an englineer, and representatives of the personnel, three
wvhere there are fewer than 1,000 workers, six wﬁere theres
are more, of which either one or two must be master tradesmen.
The "comité d'entreprise", where one exists, and the "déléguds
du personnel" choose the employees' representatives, and
the hygiene committee functions as & sub-comnmittee of the
"comité d'entreprise", Where no "comité d'entreprise"
exlsts, the hygiene committee is elected in the same manner
as that prescribed for the "comitéd d'entreprise”.

The duty of the hyglene committee is to investigate
serious accidents or profeasional injuries which have
caused death or permanent injury or which reveal a serious
danger, Trey also organize the instruction of volunteer
fire fighting teans. They inspect the plant to ensure
that the laws and regulctions concerning hyglene and safety
are obeyed. They try to develop in the em»loyees an under-
standing of the professional risks.

The committee meets three times a year end vhenever a

gerious accident has occurred. The hours spent at meetings
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are pnaid as far as employees' representatives are concerned.
The committee records the minutes of its meetings, including
suggestions made to the employer, and puts the register at
the disposal of the Labour Inspector.

There are no legal reculrements in Quebec for the
creatlon of jointly-administered medical services, social
counselling or a hyglene committee.

It thus appears thut the French legislator has gone
further to ensure an employee participation in the 1life of
the firm, which surpasses the mere supplying of labour in
return for a money wage. By establishing a "comité
d'entreprise", albeit with powers limited to managing services
for the welfare of the employees and with very little to say
in technical and economic questions, the legislator has
taken a timid step towardé "co-gestion". With the setting
up of an obligatory grievance mechanism, and employee
participation in *he control of preventive medicine, social
counselling ond nygiene, the leglslator has altered the
contractual nature of the employer-smployee relationship and
has begun the transform:ztion of the firm into a veritable

institution.
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CONCLUSION

The legislator in both France and Zuebec has departed
from the classical docirine of the civil law of the
relativity of contracts, No longer does individual face
individual, each bargaining on his own behalf, On behalf
of the enployees and euployers, the law has seen fit to
permit the growth of collective organizations which,
following a procedure laild down by law, bargailn on behalf
of their members, as well as on behalf of some who &are not
members of the organization. The actual terms of employ-
ment are determined in practice by collective agreements
rather tnen br individuval bargaining.

In this development, the legislator of Guebec followed
the lead of the French a4t first, passing the Trade Disputes
act of 1901, which in part adapted the French lLaw of 1892
to ithe GQuebec situation, and the Professional Syndicates
Act of 1924, which borrowed from French Laws of 1884 and
1919, wven the Collective Agreecments Extension Act of
1934, which preceded French legislation on extension by two
years, was influenced by luronean legislatlon which at the

285
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same time acted as an influence in France.l It was only
with the Labour Relations Act that the Quebec legislator
ceased to look to France for the inspiration for legislation
in the field of collective labour relations. The develop-
ment since the war in employee participation in the
management of the firm, while by no means extensive, which

has taken place in France, has not been copied in Quebec,

1 Dollédans and Dehove, Vol. II, p. 51.
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