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PRli:FA.OE 

"Si le législateur entend prohiber les coalitions ••• 

c'est qu'il entend se substituer aux parties dans la 

fixation des salaires. L'Interdiction des grèves 

postule donc la réglementation légale du prix de la 

L::.in-d 'oeuvre. "1 

Here is a sta.tame!lt, pa.ra'J;lrasing the sponsor of 

an early French enactrnent to legaliza coalitions of work-

men, expressing the choice which faces every state in its 

attempts to formulate a policy regarding employer-employee 

r e lations. Shoulà the state l ea.ve the de termination of 

the cond i t ions of labour to the parties themselves, ar 

should the state intervene in this relationship? 3hould 

inte rvention take the form of d ictating the t e rms of agree-

ments between the parties , or should the representatives 

of thB state merely assist the parties to find their own 

solution? 

The answers which the legis l a tors of va rious states 

ha ve SiVGn tO the se questions a re expreR Sed in the positive 

1 .:I:douard Dolléans and Gérard Dehove , Histoire du 
travail en France (Editions Domat M:ontchrestien, Pzris, 
1953 ), Vol.--r; p . 258. 
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legislation of the state. The policy of a given state 

may vary over time. At a given point in time, the poli-

cies of various states may differ from one another. 

Statesmen, in preparing a new piece of legislation, often 

find it profitable to study the measures taken in other 

' .Jurisdictions where similar conditions prevail. A corn-

parison of the rules and institutions created by men of 

different countries to govern the employer-employee 

relationship is one of the more rewarding ways in which 

to evaluate critically each of those systems of rules 

and institutions. 

A comparison of the role of the state in employer-

employee relations in France with that of the Province 

of Quebec is a most natural one. Legal writers have 

long been accustomed to comparing the civil law of Quebec 

with that of France because it was precisely from the 

latter that the former was derived. Similarly, the 

Province of Quebec is indebted to France for much of her 

labour legislation. As far as the individual labour 

contract is concerned, it continues to this day to be 

based on the rules of the civil code, where the articles 

adopted by the Quebec codifiera closely follow those of 
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2 the Code Napoléon. While the simple relationship fore-

seen by the codes has been modified by a maas of statutory 

enactment and, in the case of France, by a codification 

of the labour law, the similarity persista. In collective 

labour relations, the law of Quebec was, until the Labour 

Relations Act of 1944, drawn from that of France or 

influenceà by the same forces. 

For the economist, a study of the institutions gov­

erning the determination of the priee of labour has a great 

deal of importance. The economist is concerned with the 

effects of the final outcome on wages, on priees, on dis-

tribution, on employment. If the rules concerning the 

way in which the priee of labour is arrived at were changed, 

the average leval of wages would be affected just as, if 

the rules of the game of baseball were changed to require 

four strikes before a batsrnan could be retired, instead of 

three, the scores of baseball ~ames would be higher than 

they novr are. The economist is also 1nterested in the 

extent to which these considerations have been a factor in 

the ans'\'tering of the basic policy question as to the proper 

degree of state intervention. 

This work is a comparison of the existing law which 

2 Gregory Charlap, The Legal Stat~s.. 9f th~ Worker in 
Quebec (unpublished Master's thesis, I<lcGill University, 
Montreal, l934), p. 1. 



governs the employer-employee relationship, in France 

and in the Province of Quebec. It is written, it must 

v 

be admitted, from the point of view of a Quebecer, looking 

to France as a past source of inspiration ln the field of 

labour legislation to see which of that country's institu­

tions could with profit be adopted by the Province of ~uebec. 

It is by its nature expository and eclectic. Reference is 

made chiefly to texts of law and to writers commenting 

directly upon them. It is not, however, an attempt to 

write a legal treatise, and very little consideration is 

given to questions of procedure and sanctions. Moreover, 

since it concentrates on the existing law, questions of 

social and legislative history are only introduced where 

they would be of sorne assistance to the reader in under­

standing the current situation. It is not a purpose of 

this work to examine the historical development of each 

legislative measure. 

Flnally, as it is my purpose to emphasize the institu­

tions whlch govern the determination of the priee of labour, 

I do not propose to study such important aspects of employer­

employee relations as industrial accidAnts, apprenticeship, 

safety regulations, nor such im~ortant manifestations of 

the role of t ~e state as the laws concerning the establish-

ment and administration of the department of labour. In 
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the case of France, I will limit myself to the metro­

politan law, eliminating any consideration of the maritime 

code or the code for the overseas territories. 

Sorne difficulty is presented in comparing a province's 

legislation to that of a country. Since my primary purpose 

is to compare the legislative policies of Quebec governm~nts 

with the policies ~dopted by French governments, I will not 

deal with the legislation of the Dominion Government in 

Canada as it affects employer-employee relations in the 

Federal-Jurisdiction industries located in Quebec. I shall 

only deal with Federal legislation when, due to the provi­

sions of the British North America Act, Quebec has no 

jurisdiction over a subject. 

The work is di vided into tl'TO pa rts. In the first I 

will examine the individual labour contract and, in the 

second, collective labour relations. 

Seme definitions might a i d the reade r in the under-

standing of this work. The need for them stems from a 

different use of certain words in France from that in 

Quebec. Wherea s in Quebec the word "emDloyé" i s used a s 

an a lmos t direct transla tion of t he En glis h "employe e'', 

in France, the vTord has a very specia l meaning, and 

"employee" is translated as "salarié ''. "Employé" refera 

to a worke r whose t ask is pr imarily i ntelle ctual a s opposed 
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to manual, who has certain supervisory duties, who parti-

cipates in administration rather th an in direct manufac-

ture of a product. 3 The ~Torker whose task is manual is 

called rr ouvri er11 
• .As opposed to these two classes, 

the re is a third class of workers in France known as "les 

cadres 11
• They are characterized by the fact that they 

possess sorne technical, administrative or commercial 

training which they apply in their work, they exercise 

the power to command, and receive a delegation of power 
4 

from the employer. The distinction is important in the 

labour law of France and so when referring to one of these 

particular categories, I shall employ the French term. 

When referring to all the employees of a firm, I shall 

use the Engli sh word, "employee". 

A further distinction must be made between the mean-

ing of the word "union" in French and the meaning which 

1t ha s in Englis h. I n strictest terminology, "union" in 

English means only the national or international organiza-

tion wh1ch gr ants charters to local branches, called locals, 

and which is a ffiliated wi th other unions in confederations, 

f eder a tions or congresses . Thus , the Unit ed Steel workers 

3 A. Brun and H. Galland, Droit du travail (Paris, 
Sirey , 1958), p . 186. 

4 Ibi d. n . 188 



viii 

of America are a union. However, the term is often used 

in colloquial speech to refer to the local branch. In 

France, "union" re fers to ei ther v-1hat are called "unions" 

in English, or to the federations, confederations and 

congresses of unions. It never refera to the basic unit, 

or local group which is called a "syndicat" or syndicate. 

To complicate ma.tters further,the term "syndicate" is 

used in Quebec to designate combinations of workmen incor-

porated under the terme of the Professional Syndicates 

5 Act. In France, only those combinations of workmen 

which are incorporated may sign a collective agreement, 

which is not the case in Quebec, where an association 

(which 11 includes a professional syndicats, a union of 

such syndicates, a group of employees or of employers, 

bona fide," 6 ) may also, under certain conditions be a 

party to a collective agreement. In the Professional 

Synd1cates Act, moreover, the term "union" is used to 

refer to an affiliation of syndicates, but only on the 

first level, since an affiliation of "unions" is known 

as a confederation. 

To solve this dilemma, I propose to use the term 

5 Chapter 162, R.S.Q., 1941 

6 An Act to Conatitute a Labor Relations Board, 
Chapter 162A--, R.S.Q., 194l:s. 2{d) 
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"syndicate" only when referring to an incorporated com­

bination of workmen, whether in France or in Quebec. I 

propose to use the word "association" when referring 

either to a syndicate or a group of employees or employ­

ers bona fide in Quebec. "Union" will mean an affilia­

tion of syndicates, whereas "confederation" will be used 

to indicate an affiliation of "unions". I propose to 

derogate from these definitions only in the use of the 

term "union security clause" where "union" refers to any 

workman's organization signing a collective agreement, 

including a syndicats. 

The term "représentants du personnel" has in France 

greater significance than its literal translation "repre-

sentatives of the personnel". It refers to the members 

of the "comité d'entreprise'' as vrell as to the delegates 

of the personnel, both of which are groups with a particu­

lar function. They will be discussed in Part Two, but it 

is important to retain the fact that "représentants du 

personnel" has a particular meaning. I will, for that 

reason, use the French phrase. 

The bibliography consista both of works consulted 

and a selected list of major works on the subject. Since 

I had necessarily to restrict myself largely to actual 

texts of law, a list of works consulted would not direct 



the reader to sorne of the further sources to which he 

might find it profitable to go. 

The following abbreviations have been used in the 

footnoting:-

c.e. 

C.N. 

C.T. 

L.I.C.T. 

Louis-Joseph de la Durantaye, ed. 
Petit Code Civil Annoté de la Province 
de Qu)bec, (~Ion treal, Wilson and La­
fleur , 1956. 

Code Civil (Paris, Dalloz), 1957, 
(French Civil Code or Code Napoléon) 

Code du travail (Paris, Dalloz), 1959. 

Livre premier, code du travail. 

I am deeply indebted to my tutor, Professer J. c. 

x 

Weldon, as well as to Professer H. D. Woods of the Depart-

ment of Economies and Political Science, whose broad view 

of labour relations policy helps one to see through the 

mass of legislative enactments t~ the broader purpose be-

hind them. My anpreciation must also be extended to Pro-

fessors Louis Baudouin and Paul Crepeau and to ~œ. Perry 

Meyer of the Faculty of Law whose clarification of sorne of 

the fine points of law involved in this work made it possi-

ble for a non-lawyer to complete. 

Ny thanks as \vell to the staffs of the S.edpath Library, 

the Commerce Library and the Library of the Fac' .. Ü t~r of Law, 

~hase infinite patience with renewals enabled me to carry 

out my r·eseErct.. 
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PART ON..!: 

THE HTDIVIDUAL LABOUR CONTRACT 

CHAPT::ill ON~ 

TEE CIVIL CODZS AND THE ROL~ OF 'l'HE S'rATE 

Each and every employee in France and the Province 

of Quebec is deemed by law to have an individual labour 

contract with his employer. The employee may not be 

av1are of this since, in an increasingly large number of 

cases, the terms and conditions under which he works are 

created by a collective labour agreement. Nevertheless, 

such a contract exists, and, in the absence of a collec­

tive labour agreement, is the sole source of his obliga­

tion to provide the employer with work, and of the employ­

er's obligation to pay him a given salary. 

The rules governing this important contract are based 

on the civil codes of France and the Province of Quebec, 

as well as statutory modification of these rules, which 

1 



has developed gradually since the time of the codifica-

tions, due to a basic change in policy as to what the 

role of the state should be. 

Au moment des deux Codifications, la liberté 
individuelle, avait pour corrollaire la reconnais­
sance de la liberté contractuelle, car toutes deux 
reposaient sur le sens de la responsabilité 
individuelle. La liberté contractuelle était 
inspirée dans les deux Codes par l'autonomie de 
volonté, véritable principe de philosophie selon 
laquelle la volonté individuelle seule, peut créer 
le droit et est de ce fait supérieure à la loi 
elle-même qui ne fait que la reconnattre. 1 

2 

Though the codifiers of the Quebec code were instruc­

ted to 11 embody the rein such provisions only as they hold 

to be then actually in force" 2 and though Quebec had been 

eut off from any development in the French law since 1763 

when the province was ceded to the English, the principle 

of "autonomie de la volonté" stemming from the philosophy 

of Rousseau and the economies of "laisser-faire" pervaded 

both codifications. In simplest terms, the principle of 

freedom of the will in matters of contract presumes that 

the parties entering into an agreement know best what is 

1 Louis Baudouin, Le Droit civil de la Province de 
Québec, modèle vivant~e Droit campa~ \Montreal, Wilson 
and Lafleur, 1953), p.~49. 

2 An Act Respecting the Codification of the Laws of 
Lower Canada relative to Civil Matters and Procedure, s.6, 
in John Durnford, Collection of Legal HIStor~ Documents 
(Montreal, McGill University, Faculty of Law , p. 107. 

····---- ··-····- - - -



in their own interest and can beat be relied on to serve 

that interest. 

3 

It follows logically that the role of the state should 

be strictly limited. There should be no interference to 

dictate the terms of the agreement. Rather, the parties 

should be free to include any provision in the contract 

which is not contrary to what was then a very limited con­

cept of public order.3 

Labour contracta, like all other contracta, were to 

be governed by this rule. The juridical equality among 

contracting parties, which is the very basis of the princi­

ple of "autonomie de la volonté", was extended to the 

parties in the individual labour contract, with the priee 

of labour, like the priee of any other thing, to be arrived 

at by the bargaining between these parties. The actual 

economie inequality was ignored, with the result that the 

individual labour contract became what is known as "a 

contract of adhesion", where the terms are dictated by one 

party, the other party me rely accepting or rejecting them, 

with no power to modi f y the t e rms. 

In Fr ance, i t was even contended tha t the s tate ought 

to intervene by outlawing coalitions, which, under the 

"ancien rég ime" had res tricted the freedom of workers by 

3 Article 13 C.C.; Article 6 C. N. 



extensive regulation. Thus, the French Revolution pro-

duced an early form of 11 right to work11 law, the "loi le 

Chapeliertt of 14-17 June, 1791. In Quebec, no such 

argument was necessary. With the cession in 1763 of 

Canada to the English, public law in Quebec became that 

of England automatically, in accordance with the recog-
4 nized principles of International Law. Public Law 

concerning combinations was, in England at that time, 

4 

governed by the common law doctrine of conspiracy whereby 

any attempt to regulate employer-employee relations was 

held to be against the public interest as interfering with 

the freedom of commerce.5 English criminal law was ex-

pressly continued in force in Quebec by the Quebec Act of 

17746 , while the liberalizing English statutes of 1824, 

1859 and 1871 had no effect in Canada.7 

Thus, at the time of the two codifications, the French 

in 1804, and the Quebec codification of 1866, public policy 

4 Edmond Lareau, Histoire du Droit canadien, (Montreal, 
A. Périard, 1889), p. 37. --

5 Marie-Louis Beaulieu, Les conflits de droit dans les 
rapports collectifs du travail (Quebec, Les Presses-­
Universitaires Laval-,-1955), p. 30. 

6 The Quebec Act, 14 George III, c.83, s.XI, in Durnford, 
.QE• cit., p. 37. 

7 Emile Jules Colas, Le dévelonnement du conceut de 
Tersonnalité juridi~ue et les unions ouvrieres au Canada, 

unpublished Mas ter s thes is, IvicGill University, Montreal, 
1950), p. 147 
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was directed towards protecting the freedom of the con-

tracting parties, which freedom, it was believed, was 

beat protected by preventing any group from imposing its 

will on the individual. 

As on many other matters, the Quebec codifiera 

adopted, at least in affect, the articles of the French 

code on the subject of the lease and hire of the personal 

service of workmen, servants and ethers (as the individual 

labour contract is called). 8 

This absolute contractual freedom has been limited, 

since the time of the codification, by means of laws and 

statutes regulating the capacity to contract, the hours 

of work, minimum salaries payable and many ether subjects. 

Public policy no longer leaves the parties free to put any 

terms they choose into the contract. While the civil 

codes have only been amended slightly, the legislator has, 

by means of particular laws, enlarged the meaning and the 

scope of article 6 C.N. and article 13 c.e. by creating 

new rules of public order which t he parties cannot agree 

to contravene. 

8 Commission to codify the civil law of Lower Canada, 
Fourth Report (Quebec, George E. Desbarats, 1865 ), p. 30. 



CHAPTER T\'fO 

THE FO~~TION OF THE INDIVIDUAL LABOUR CONTRACT 

As can be gathered from what has been said in the 

first chapter, the rules governing the va lid formation 

of the individual labour contract have two sources. On 

the one hand there are the articles of the civil codes, 

and on the other the re are the statutes passed since the 

codifications, inspired by a growing sentiment in favour 

of state intervention to protect the weaker of the parties. 

In the civil code, the lease and hire of work (a 

generi c t e rm which includes work by estimate and contract, 

and the engaging of the services of a carrier to transport 

goods or persans, as well as the lease and hire of personal 

services ) is defined a s "a contract by which one of the 

parties, called the lessor, obliges himself to do certain 

work for the ether, called the lessee, for a priee which 
1 the l a tte r obliges hims elf to pay." 

As is the case wi th all contra cta governed by the 

1 Article 1602 C.e. The French Code (Article 1710 C. N.) 
omits the appellations "lessor" and "lessee", but is ether­
wise i dentical. 

6 
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civil codes, its formation is subject to certain requisites 

enumerated by article 984 c.e. (1108 C.N.), namely, that 

there must be parties legally capable of contracting, 

their consent legally given, something which forms the 

abject of the contract and a lawful cause. Let us examine 

first of all the requirement that there be parties legally 

capable of contracting. 

I. CAPACITY IN THE CIVIL CODES 

Despite the general policy of the civil codes to allow 

parties to contracta to act with complete freedom, a need 

to protect certain classes of people was recognized, and 

the codes declare auch persona incapable of entering into 

a contract. 2 We shall examine the cases of the minor, 

the married woman, and the interdicted persan. 

Minora, it is clear, can, in the law of both France 

and the Province of Quebec, sign contracta, and, moreover, 

such contracta are not void due to the minority alone of 

the signatory. They are, rather, voidable, that is, 

susceptible of being declared void upon proof by the minor 

that he has suffered leaion,3 defined as "la rupture 

2 Articles 986, 986a C.e., 1124 C.N. 

3 Baudouin, Q2• cit., n. 689. 
P. B. Mignault, Le Droit civil canadien ( ~iontreal, 

Librairie du Droit et de jurisprudence, 1901), V, 247. 
Gérard Trudel, Traité de Droit civil du Québec, (Montreal, 

Wilson and Lafleur, 1946)-,-v, 234. --
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d'équilibre entre ce qu'une partie donne et ce qu'elle 

reçoit."4 The other party cannot raise the matter of 

the minor's incapacity. 

A contract by an unemancipated minor would, in the 

law of Quebec, only be binding if it were undertaken with 

the aid of his tutor, 5 a labour contract being an act of 

mere aclministrat1on6 which the tutor is entitled to under­

take in the name of the minor.7 

The French law, which differs from the Quebec law, 

would make the contract voidable even if the minor was 

represented by his tutor. 8 

In either case, a minor who has been emancipated 

according to the terme of the code, may contract for the 

hire of his labour ·services.9 

At the same time it is clear that a minor who is an 

employer may not have an employment contract annulled for 

lesion if he is a trader, that is, if the contract con-

cerned a business enterprise owned by the minor. He would 

4 Baudouin, .QE• ci t., p. 687. 

5 Article 1002 c.e. 

6 Charlap, .QE• ci t., pp. 6-13. 

7 Article 290 c. c.' Article 450 C.N. 

8 Article 1305 C.N. 

9 Article 319 c.e., Article 481 C.N. 



have auch recourse if the contract was entered into on 

his part as a non-trader, for example, with a domest1c 

servant. 10 

In the civil code of Quebec, as amended in 1888, a 

minor may act alone, without the aid of his tutor or the 

9 

prier registration of his a.ct of tutorship, in sueing for 

his wages once he has attained the age of fourteen years, 

and, with the permission of the judge, may bring any other 

action resulting from his contract of employment. 11 In 

the French code, there is no such provision, but the Labour 

Code provides that where representation of the minor before 

the Labour Tribunals by his father or tutor is impossible, 

the Tribunal may grant the miner permission to act before 

them. 12 

In practice, in bath France and Quebec, large numbers 

of minora who have reached the legal working age of fourteen13 

engage themselves to provide their labour services without 

the aid of a tutor, or without a tutor ever having been 

appointed. 

10 Articles 1002 c.e., 1308 C.N. 

11 Article 304 C.C. 

12 Article 71, L. IV. C.T. 

13 For France, Article 2 L. II. C.T. 
For Quebec, Industrial and Commercial Establishments 

Act, c.l75 R.S.Q., 1941, s:-b (2). 
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In France, a project for the revision of the civil 

code has proposed to allow minors of sixteen and over to 

conclude labour contracts with the approval of their 

tutors, and, from the age of eighteen, alone. 14 

The capacity of married women is subject to different 

rules in France and Quebec. In Quebec, the capacity of 

a married woman to contract is dependent on the matrimon-

ial regime she has chosen. In the case where there is 

community as to property, the wife requires the authoriza­

tion of the husband before she can act. 15 The same applies 

if the marriage contract stipulates only that the husband 

and wife will be not common as to property. Where, however, 

the wife has been married under an arrangement whereby she 

is separate as to property from her husband, she retains 

the capacity to perform acts of administration, which include 

the hiring out of her labour services. 16 

Similarly, if she has been judicially separated from 

bed and board, she regains full civil capacity. 17 In the 

cases where the married woman requires ber husband's 

14 Brun and Galland, QE• cit., p. 350. 

15 Article 177 C.C. 

16 Article 1422 C.e. 

17 Article 210 C.C. 



authorization and does not receive it, her contract is 

abso1utely null and anyone may attack it on that basie 

who has an interest in doing so.l8 

11 

Married women, no matter what the requirements for 

their capacity to contract, may retain the wages of their 

labour and dispose of them as they ses fit. 19 Wives who 

are public traders (having obtained the consent of their 

husbands to become public traders, whether such consent 

was express or implied) may validly contract for the 

purposes of their commerce, which includes the hire of 

labourers. 20 A wife who is not a public trader, and who 

is common as to property with her husband, may not hire 

the services of labourera. 

Unmarried women, who are of the age of majority, are 

fully capable to lease their labour services or to hire 

the services of ethers. 

The existing French rule has modified the stringent 

terms of the traditiona1 incapacity of married women. 

The 1aws of February 18, 1938 and September 22, 1942 

determine their capacity to hire labour services or to 

lease them. The married woman may take a job without 

18 Article 183 C.C. 

19 Article 1425a. C.e. 
20 Article 179 C.e. 
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her husband's consent, and she may even become an employer 

without his consent. His consent is presumed so long as 

he does not object. If he does abject, it is his right 

to have the contract set aside. The wife retains a right 

to have the courts review the matt er to determine whether 

her husband's action was really taken in the superior in-
21 

terest of the family, or for unjust cause. 

Persans who have been deprived of the exercise of 

their civil rir:hts tbrough the process of interdiction22 

may neither in France nor Quebec conclude a valid contract. 

In France, the causes of interdiction do not include prodi-

gality, and prodigals and persans a f flicted with weakness 

of understanding may validly contract without the assist­

ance of judicial counsel. 23 In Quebec, prodigality is 

among the causes of interdiction and persans of weak under-

standing, or temporary derangement of intellect caused by 

disease, accident, drunkenness or other factors, are 

prohibited from contracting, 24 if such weak und e rstanding 

or derangement of intellect was as a matter of fact suffi­

cient to make impossible any formation of real con s ent. 25 

21 Brun and Galland, QE• cit., pp . 350-351. 

22 Article 325 C.C., Article 489 C. N. 

23 Brun a nd Galland, QQ• cit., p. 350. 

24 Article 986 c.e. 
25 Baudouin, QE• clt., p. 696. 



II. LEGAL LIMITATIONS TO THE FREEDOM TO HIRE AND TO 
BE HIRED 

To the civil law rules protecting minors, married 

13 

women and interdicted persons by declaring them incapable 

of contracting, the laws of France and Quebec have added 

legal impedimenta to the formation of certain labour con-

tracts. The state has intervened to protect particularly 

weak parties, as well as to carry out ether aims of policy, 

by limiting the freedom of certain employees to be hired, 

and of employers, in certain circumstances, to hire and 

not to hire. 

In beth France and Quebec, the general rule is that 

the minimum age for employment is fourteen, the age at 

which the obligation to continue in school ceases. 26 In 

the case of Quebec, a child who has finished elementary 

school before the age of fourteen, and who produces a 

certificate to that effect, may validly be hired by a 

firm~7 as long as the firm is not an industrial or commer­

cial establishment as defined in Section 2 (3) and (4) of 

the Industrial and Commercial Establishments Act?8 In 

26 For France, Article 2, L.II.C.T., Law of Sept.25, 1948. 
For Quebec, Industrial and Commercial Establishments Act, 

c.l75, R.S.Q., 1941; An Act Respecting Comgulsory School--­
Attendance, 7 Geo. VI, c.l3, s.290a (May 2 , 1943) 

27 An Act Respecting Compulsory School Attendance s.290c 

28 Industrial and Commercial Establishments Act, s.6 (2) 
(First passed 57 Vic. c.30, 1894, replacing the Quebec 
Factories Act, 48 Vic., c.32, 1885). 
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such establishments, a certificats of study must be pro­

duced by all boys and girls between the ages of fourteen 

and sixteen on the demand of the inspector of industrial 

and commercial establishments~9 The employer may be 

required to produce a certificate signed by the parents 

or tutor of a boy or girl indicating the age of the em­

ployee.30 The inspector has the right to require a 

medical examination of an employee to determine his age 

or physical fitness, and, if the doctor examining so 

advises, the employee may be discharged.31 Noreover, 

the Lieutenant-Governor in Council is empowered to forbid 

the employment of girls or women under eighteen years of 

age, and of boys under sixteen years of age, in establish­

ments classified as dangerous, unwholesome or incommodious12 

In establishments where the work might be dangerous or 

harmful to their health, the Lieutenant-Governor in Council 

may prohibit entirely the employment of women and girls and 

of boys under the age of eighteen.33 

In France, the Labour Inspector has the right to 

29 Industrial and 
R.S.Q., 1941, s.lO 

Commercial Establishments Act, c.l75, 

30 Ibid., s.6 ( 4) 

31 Ibid., s.7 

32 Ibid., s.6 ( 1) 

33 Ibid., s.6 {3) 
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provoke the medical examination of any persan under the 

age of sixteen seeking employment in any industrial or 

commercial establishment, in any liberal profession or 

farnily workshop, to determine whether or not the job is 

too difficult for such person.34 France has also signed 

and ratified an International Labour Covenant which 

provides that medical examinations must be given to all 

persans of eighteen years or under before they are hired, 

and periodic examinations subsequently unti1 they reach 

the age of twenty-one.35 A de cree of I~Iay 24, 1938 makes 

it compulsory for persons between the ages of fourteen 

and seventeen to have a certificats proving that they 

have completed a course of training for a trade before 

obtaining employment.36 A decree of July 19, 1958 1ists 

a number of employments which are forbidden to l'Tomen and 

a number which are forbidden to children on the grounds 

that they are too dangerous.37 

In an effort to ration the availab1e employment, the 

French have leg1slated against what is known as "travail 

noire", the taking of a second job by a person who is 

34 Article 4, L.II.C.T., Law of September 25, 1948. 

35 Brun and Galland, 22• cit., p. 324. (Ratified 
August 6, 1951) 

36 Code du travail, (Paris, Dalloz, 1959), p. 375. 

37 Ibid., p. 481. 



already employed in arder to increase his incarne. The 

law of October 11, 1940 prohibits permanent supplement-

ary gainful employment or employment on the legally 

obligatory day of rest.38 

16 

The decree of August 1, 1936 (article 7)39 and the 

decree of September 26, 1936 (articles 11 and 12) 40 forbid 

gainful employment during the compulsory annual paid 

va. ca ti ons. Other measures have forbidden public em-

ployees in a specifie list of functions to take on 

supplementary work at the same time in the private 

sector of the economy, and have prohibited pensioners 

of the public service from taking on full-time govern-

ment employment, on pain of forfeiting a part of their 

pensions. 41 

In Quebec, under the Weekly Day of Rest Act,42 

providing for one day off in seven (not necessarily 

Sunday) for employees of hotels, restaurants and clubs, 

38 Brun and Galland, 2.2• cit., p. 328. ("Pratiquement 
il est resté inappliqué par suit des difficultés de contrôle"). 

39 Cod~ du travail, (Paris, Dalloz, 1959), p. 286. 

40 Ibid., p. 289. 

41 Decree, October 29, 1936, modified by the Law of 
December 31, 1953 and the Law of July 11, 1955. Brun 
and Galland, QQ• cit., p. 328. 

42 c.l66, R.S.Q., 1941, first passed 8 Geo. V, c.53 
( 1918). 



17 

auch employees are prohibited from uaing auch day of rest 

to take on ether gainful employment. 43 The pensions 

of auperannuated government employees are suapended if 

they return to full time government service, under Section 

25 of the Pension Act, Chapter 13, Revised Statutes of 

Quebec, 1941. 

It is forbidden to French employers to hire a foreign 

worker who does not possess a working permit issued by 
44 the Departmental Labour Authority. The Government haa 

the power to fix the percentage of foreign workers which 

may be allowed in private enterprises.45 The Federal 

Government in Canada has paased an act, which affects 

Quebec, prohibiting the solicitation and importation of 

foreign labour under promise of a contract of employment. 46 

The freedom of the employer to hire has been limited 

in France by the Ordinance of May 1, 194547 which obliges 

the employer to reintegrate all former employees who, 

43 Regulations for the carrying out of the Weekly Day 
of Rest Act, No. 5, Gus. Francq, Code of Labour and Indus­
triar-Laws of the Province of Que~and Federal Laws, 
(Montreal, Mercantile Printing, Ltd., 1960), p. 1~ 

44 Article 64, L.II.C.T., Law of February 5, 1951. 

45 Law of August 27, 1940, Code du travail (Paris, 
Dalloz, 1959), p. 493. 

46 Alien Labour Act, R.s.c., c.109, 1952, s.2. 

47 Code du travail, (Pa ri s , Dalloz, 1959 ), p. 409. 
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throu8h mobilization, deportation, captivity, forced 

labour, or participation in the Resistance during the 

war, have become unemployed. This obligation must be 

fulfilled as long as the firm is still doing the same 

amount and type of business, and as long as the former 

employee is still capable of performing his old task. 

The fact that new employees have been hired as replace-

ments is no justification for the failure to reintegrate 

such persons. 48 The Law of August 2, 194949 establishes 

the same right for those released from compulsory military 

service provided the employee notifies his former employer 

of his desire to be reintegrated within one month of his 

release from military service. 

In addition, the French legislature has established 

a series of categories whose members are to be given 

priority in hiring, though they may never have been em-

ployees of the firm. Such categories include war pension-

ers, women widowed due to the war, war orphans under the 

age of twenty-one, wives of men incapable of working due 

to mental illness brought on by the war, widowed mothers 

whose children died due to the war.50 All firme employing 

48 Article 2, p. 410. 

49 Article 25a, L.I.C.T. 

50 Law of April 26, 1924, modified by the Decree of 
May 20, 1955, Code du travail (Paris, Dalloz, 1959), p. 393. 
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at least ten workers of eighteen years of age or more 

(fifteen workers of that age in the case of agriculture) 

are subject to an obligation to employ a minimum percentage 

of such people, to be established by regulation, with a 

maximum of ten per cent of the total number of employees 

of the firm. Firms may count victims of industrial 

accidents retained in employment towards fulfilment of 

the legal minimum. The Law of October 8, 194o51 creates 

a similar privilege for fathers with at least three 

children, and widows with at least two children. Subse­

quent orders52 add divorced, separated and abandoned 

women, and unmarried mothers of at least two children 

receiving no support from the father of the children, to 

this group. 

There are no provisions for the prior hiring of mem-

bers of certain groups in the l~w of Quebec. A Federal 

act, the Reinstatement in Civil Employment Act,53 provided 

the right to reinstatement with1n three months of discharge 

from service in Uorld Tdar Two and, by virtue of an amend­

ment,54 in the Korean War. 

51 Code du travail (Paris, Dalloz, 1959), p. 406. 

52 November 6, 1941. Brun and Galland, QE· cit., p. 347. 

53 c.2J6, R.s.c., 1952. 

54 c.65, 2-3 Eliz. II, 1954. 
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The freedom of the employer not to hire has also 

been limited. France has made it illegal for an employ-

ment to take into consideration in any way the membership 

of a prospective employee in a syndicate.55 In Quebec, 

it is a forbidden practice to refuse to hire a worker 

because he is an officer or member of an Association.56 

A further restriction on the freedom to contract for 

the lease and hire of labour services appears both in the 

laws of France and of Quebec in the government control of 

placement bureaux. In France, ~fter a series of disposi-

tions attempting to restrict private paying placement 

bureaux and their abuses, which dates from the Ordinance 

of the Prefect of the Paris Foliee of the 20th day of 

Fluviose, in the Year XII, the Ordinance of May 24, 194557 

(most inerfective in practic~) required the abolition of 

all employment offices where a fee was required from the 

person seeking work, ,.,i th employment offices where the 

employee pays no fee continuing only on the authorization 

of the government Manpower Service. This was designed to 

55 Article la, L.III.C.T., Law of April 27, 1956. 

56 Labour Relations Act, c.162A, R.S.Q., 1941, s.21, 
assented to February 3, 1944. This vrould also be an 
offence under the Criminal Code of Canada, s.367. 

57 Code du travail, (Paris, Dalloz, 1959), p.390, p.435. 

58 Brun and Galland, QQ• cit., p. 368. 
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enable syndicates to operate hiring halls, and to permit 

mutual aid societies and graduate societies of schools 

and universities to continue to provide such services. 

~aying placement bureaux were replaced by a government 

service. 

All employees seeking work, and all employers offer-

ing it, must register with the Manpower Service. Wh ile 

the direct obtention of employment is not ruled out, all 

newspaper advertisements by demandera arid suppliers of 

labour must receive the prior authorization of the Service, 

and actual employment, in the liberal professions, is sub-

jected to the requirement of notifying the Service. In 

industrial, commercial, or artisanal establishments, the 

Service's approval must be obta ined. While it is true 

that the Conseil d'Etat has declared that such authoriza-

tien may only be refused on economie grounds (this being 

the purpose for which the Ordinance was intended) 59 , and 

while in fact the power of refusal is only rarely used, 60 

this representa a serious derogation from the traditional 

rules of freedom of contract of the civil code. 

59 René La Clavière ed ., Droit du travail, Collection 
du Chef d'~ntreprise, (Pa ris, Editions Techniques, S.A., 
1960), Fasc. 530, p. 4. 

60 Brun and Galland, QE• c i t ., p . 369 . 
Rouast a nd Durand, Droit du travail , (Paris , Dalloz, 1957), 
p. 384. 
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While the Quebec Government has set up an employment 

service,61 and even forbidden the keeping of employment 

bureaux to anyone but reliEious or '\omrkers' societies, 

charitable groups or employers who have their own employ­

ment offices, (and the aforementioned are excepted from 

the prohibition only if they refrain from charging any 

fee to the prospective employee62 ), it has not chosen to 

make registration with the Government bureaux compulsory, 

or to gi ve the Government agency any povler of veto over 

labour contracta established between employers and 

employees. 

Thus, both France and Q,uebec have witnessed an 

increasing government intervention in the formation of 

labour contracta for the purpose of carrying out public 

policy, either to protect particularly weak parties or 

out of economie considerations. France has in both cases 

experienced a greater degree of intervention. While beth 

France and Quebec have endeavoured to protect women and 

young people, as well as members of workmen's associations, 

France has extended its protective regime by creating, in 

favour of certain Groups, a priority right in hiring. Bath 

the French and Canadian (Federal) Governments have, for 

61 An Act Respecting Eroployment Bureaux, c.l61, R.S.Q., 
1941. 

62 Articles 7 and 8, c.l61, R.S.Q., 1941. 
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economie reasons, taken steps to limit the employment 

of foreign labour, but the French Government has followed 

a policy of pronounced intervention by lim1ting, for 

economie reasons again, the right to take on supplement­

ary employment, and by subject1ng new contracta of employ­

ment in the industrial, commercial and artisanal sectors 

of the economy to prior Government approval. 

III. CONS~NT, OBJECT AND CAUS~ 

The remaining requirements for the validity of a 

civil lavr contract under articles 984 c.e. and 1108 C.N. 

are consent, abject, and cause. 

Consent, considered the formative element of all 

ci vil la\'r contracta, 63 may be communicated expressly or 

be 1mpl1ed,64 and need not be manifested, in the case of 

the labour contract as for the majority of contracta, by 

a written signature. There are no conditions of form to 

be fulfilled before the labour contract can be validly 

formed, nor is there any requirement for publicity. 

Consent is not considered to have been free vrhen one 

of the parties was in error, defrauded, or subjected to 

violence in the granting of his consent, and that party 

63 Baudouin, QE• cit., p. 656. 

64 Article 988 C.C. 



24 

may demand the annulment of the contract on tbese grounds. 65 

vfuile in the French code lesion is recognized as a cause 

of annulment in certain cases of contracta signed by adults, 

the labour contract is not one of them. Therefore, in 

both codes, no matter ho'\'r harsh the terms of a contract 

for the lease and hire of personal services, it cannat be 

annulled on those grounds alone.66 Only minora, in the 

circumstances we have examined above, may ask the annulment 

of a labour contract on grounds of lesion. 67 

The abject of the individual labour contract is the 

personal services which the workman agrees to lease to the 

employer.68 In accordance with the rules of the civil 

code, the object must not be a kind of work which is con­

trary to the laws of public order and good morals.69 

The cause of the contract, in t he case of the employee, 

is the obligation of the employer to pay t he priee agreed 

upon, while the cause from the point of view of the employer, 

is the obligation of the employee to furnish his personal 

services. 

65 Article 1000 c.e., Article 1117 C .l'T. 

66 Article 1012 c. c., Article 1313 C.N. 

67 Article 1002 c. c.' Article 1305 C.N. 

68 Article 1602 c.e., Article 1710 C. N. 

69 Article 13 c. c.' Article 6 C.N. 



CHAPTER THREE 

THE CONTENT OF THE INDIVIDUAL LABOUR CONTRACT 

If all the requirements outlined in Chapter Two are 

fulfilled, a contract for the lease and hire of personal 

services has validl~l been formed, and we must proceed to 

determine what is the content of this contract. 

The content of the individual labour contract is 

governed, on the one hand, by the rules of the civil 

code, and, on the other, by the limitations which the 

legislator has seen fit to impose on the freedom of the 

parties. As public policy ceased to favour the contrac-

tual freedom of the civil code and began to lean towards 

increased protection for the employee on the grounds that 

he was the weaker party to the contract, state intervention 

in determining the content of the contract has markedly 

increased. 

I. THE DURATION OF THE CONTRACT 

The determination of the duration of the individual 

labour contract is foverned by the civil codes, which 

25 



provided originally that the contract could only be for 

a limited term or for a determinate undertaking. 1 On 

first glanee, this may lead to confusion. It is now 

accepted tha t the intention of these a rticles was only 

2 to prevent the engagement of one's services for life. 

26 

This would amount to the involuntary servitude which the 

philosophy of the Eighteenth Century found abhorrent. 

It does not mean that a contract must, of necessity, fix 

a date for its termination, and, in fact, the great 

majority of labour c ontracta do not. This kind of 

contract is one of undetermined duration, and quite 

different from one of unlimited duration.3 

Since, in virtue of Article 1024 c.e. (1135 C.N.), 

11 the obligation of a contract extends not only to what 

is expressed in it, but also to all the consequences which 

by equity, usage or law are incident to the contract, 

accord i ng to its na ture," it i s clear t hat the failure to 

express a limit to the duration of the contract does not 

imply that such a limit ma y not exist. 

had to u sage (Art i cle 21 L.I.C. T.). 

Rega r d must be 

1 Article 1667 C.C., Article 1780 C.N., Article 20 L.I.C.T. 

2 Tad oussac v. Brisson, BR 644, (1959) 
Charlap , QE• cit., p . 55 . 
André Roua st and Paul Durand, Precis -Droit du trava il 
(Paris , Dallo z , 1957), p . 401. 

3 Ar t icle 1668 C.C., Article 23, L.I.C.T. 
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The Quebec code explicitly provides for the tacit 

renewal of a contract of fixed duration by a continuation 

of the relationship after its expiratlon, 4 in which case 

the contract becomes one of indefinite duration. This 

solution has been admitted by French jurisprudence despite 

the lack of a text to that effect.5 Article 22, L.I.C.T. 

provides that no agreement with an "ouvrier" can be for 

more than one year unless there are conditions of employ-

ment and a level of remuneration set out by an express 

agreement. 

The contract is also regarded as having a fixed dura-

tion when it is entered into for a specifie task, but a 

contract simply fixing maximum or minimum durations is one 

of undetermined duration.6 

The interest of this problem of the duration of the 

contract lies principally in the question of the contract's 

extinction. 

II. THE OBLIGATIONS OF THE PARTIES 

The principal obligations of the parties to a civil 

4 Article 1667 C.e. 

5 Gérard Lyon-Caen, Manuel de Droit du travail et de 
la sécurité sociale (Paris, Librairie Générale de Droit 
et de Jurisprudence, 1955), p. 194. 

6 Ibid. 
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law contract for the lease and hire of personal services 

are, by the definitions of Articles 1602 c.e. and 1710 

C.N., the obligation of the employee to perform the ser-

vices, or to do the work which he engaged himself to do, 

and the obligation of the employer to pay the priee agreed 

upon. These obligations have become the abject of state 

intervention to an important degree, as we shall see in the 

ensuing sections of this chapter. 

These obligations are, however, not the only ones 

which the contract creates. There is also the obvious 

obliŒation to continue the employer-employee relationship 

for the length of time stated, or to give notice before 

the unilateral resiliation of the contract if it is for 

an undeterm1ned duration. The obligations not specified 

in the contract, but determined by equity, usage, law or 

the nature of the contract, also apply.7 The employer 

must, by the nature of the contract, furnish the employee 

with work to do, of the kind agreed upon. 8 He also has 

an obligation to provide safe premises, adequate tools and 

fair treatment to the worker.9 

7 Article 1024 c.e., Article 1135 C.N. 

8 ~sdras Minville, La lérislation ouvrière et le régime 
social dans la ~o~ince d~ Quép~Q, Study prepared for the 
Royal Commission on Dominion-Provincial Relations, (Ottawa, 
1939)' p. 31. 
Rouast and Durani, on. cit., p. 408. - --

9 Charlap, op. cit., p.54; Rouast and Durand, QQ.cit., p.408. 
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The employee is obliged to perform his task with 

respect, obedience and diligence, and to obey the disci-

plinary rules of the firm. He must avoid causing preju-

d ice to his employer whether by taking on supplcmentary 

employment for a com9eti tor or by v1orking on his mm in 

competition with the employer, or in any other way. 10 In 

France it has been ma~ e a penal offence to solicit or 

accept offers or promises for doing or neglecting to do 

anything involving his employment, as well as to reveal 

secrets of fabrication. 11 Section 368 of the Canadian 

Criminal Code makes it an offence for an employee to accept 

a bribe to do or omit to do any act relating to his employ-

ment. The obligation not to cause prejudice to the 

employer survives the contract of employment and, after 

its termination, the employee may not, for example, make 

use of lists of his employer's customers, nor reveal 

12 manufacturing and ether trade secrets. There may even 

be a specifie clause in the contract limiting the right of 

the employee to take on work in a similar firm in the same 

a.rea for a gi ven length of time. These clauses have been 

held to be valid as long as they do not bind the employee 

10 r-anville, .2.1?.• ci t., p. 30; Rouast and Durand, 2-E· ci t., 
p. 4o7. 

11 Rouast and Durand, Q2• cit., p. 407. 

12 Ibid., Charlap, QQ• cit., p. 53. 
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never to work at his trade again at any place. 13 

III. ~GAL LIMITATIONS TO THE OBLIGATION TO PROVID~ S~RVICES 

A. TH~ TUE OF DAY 

The employee's obligation to provide services has been 

the ob,ject of a great deal of legislation concerning, among 

other things, the time of day at which the employee may 

validly be required to provide his services. 

The Industrial and Commercial Establishments Act of 

Quebec, 14 Section 15, provides that wom en, girls, and boys 

under eighteen may not be employed in industrial establish­

ments any later than six P.M. or any earlier than six A • .M:. 

In commercial establishments, these groups must not begin 

work before seven A.M. or continue it after el even in the 

evening in a city of over ten thousand inhabitants. On 

the days before Christmas, New Year's Day, Easter Sunday, 

the limit past which they may not work in the evening is 

ten P.M. 15 Ylhen the inspecter of industrial and commercial 

e stablishments uses his pouer to extend the length of the 

working day, the hours worked by the abovementioned groups 

must not begin b ef ore six A.M. and end any later tha n nina 

13 Brun and Galland, QQ• cit., p . 337. 

14 c.l75, R.S.Q., 1941. 

15 Section 16, Industrial and Commercial Establishments 
Act. 
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o'clock in the evening.l6 In the case of plants working 

on a shift system, (after obtaining a permit from the 

inspecter), the work of the two shifts must be done 

between six A.M. and eleven F.M. An hour must be given 

for lunch between ten in the morning and neon, and an 

hour must be allowed for supper between six and eight 

P.M. 17 Section nine provides that no boy or girl under 

sixteen years of age may be employed in selling papers or 

in doing any other business in the street after eight P.M. 

A second act, The Early Closing Act,l8 provides that 

the municipal councils may make regulations concerning the 

closing of stores, with the reservation that the stores 

cannat be ordered to close between seven A.M. and six P.M. 

The French rule which corresponds to Section 15 of 

the Industrial and Commercial Establishments Act is found 

in articles 21 to 23 of the second book of the Labour Code, 19 

which provides that no miner under eighteen years of age 

and no woman may be employed in any industry or liberal 

profession between the hours of ten F.M. and five A.M. and 

16 Section 17, ibid. 

17 Section 18, ibid. 

18 c.239, R.S.Q., 1941, first passed 57 Victoria, c.5o, 
(1894), modified 1904, 1924, 1949. 

19 Law of December 22, 1911, Law of January 24, 1925. 
The Law of March 22, 1841 bad set the age at sixteen. 
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that such employees must h~ve a full eleven hours rest 

between the end of one day's work and the beginning of 

another. This rule does not apply to agriculture, dornes­

tic service, and commercial establishments. The Law of 

January 24, 1925 did provide, however, that no children 

under the age of eighteen may be employed in certain 

commercial establishments (carriers, loading and unloading) 

between the hours cited. 

Article 24, L.II.C.T. which has as its source the Law 

of Janua.ry 24, 1925, permits temporary deviations from the 

above rules in two cases, providing that the labour inspec-

tor be notified beforehand. In the first place, boys 

between sixteen and eighteen years of age may work at 

times otherwise forbidden to them in case of accident or 

to prevent an imminent accident. •domen over twenty-one 

years of age may temporarily nerogate from the regulation 

of their hours in the case where perishable goods are in­

volved which would inevitably be lost should work cease. 

Permanent derogations were allowed by the decree of May 5, 

1928 which provides a list of industries (fruit preserves, 

canned vegetables and fruits, fish canning, industrial 

milk-treatinE establishments) which may employ women at 

night for varying numbers of days each year as laid down 

by the decree. Boys between sixteen and eighteen years 
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of age are allowed to work in factories with continuously­

operating furnaces in certain tolerated tasks listed in 

the decree. 

A rule for which Quebec has no counterpart is the 

absolute prohibition of baking and pastry-making at night. 

Article 20 of the second book of the Labour Code20 requires 

that such establishments must be shut between ten P.M. and 

four A.M., with the exception that the Prefect may allow 

a departure from the rule for a two-week period if the 

public interest is at stake and providing he informa the 

Inspecter of Labour and the 1nterested professional employers' 

and employees' organizations. 

IV. LEGAL LHIITATION3 TO 'rHE OBLIGATION TO PROVID~ SERVICES 

B. THE LBNGTH OF TIŒ WORK \'lEEK 

In addition to legislating outside limits to the work 

day, the two jurisdictions have created a body of rules 

restricting the length of the work day or week for which 

the employee may validly lease his services. 

Employment in industrial establishments in Quebec is 

limited to ten hours a day and fifty-five hours a week for 

women, and for boys and girls under eighteen years of age. 

One hour is to be allowed them for meals each day, and 

that hour is not counted in the number of hours they may 

20 Law of March 28, 1919. 
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work. 21 In commercial establishments in cities of over 

ten thousand inhabitants, the same groups may not work 

more than a sixty-hour week except during the two weeks 
22 preceding New Year's Day. For a maximum of six weeks, 

the Inspecter may extend both these limite to a sixty-five 

hour week, with no day of work being longer than twelve 

hours, if this action is necessary to make up for lost 

time or other exigencies of industry or commerce. 23 Where 

two shifts operate in an industrial plant, no shift may 

work longer than eight hours no matter who the employees 

are, but shifts may only be established in the first place 

under a permit granted by the Chief Inspector. 24 

An Act Respecting the Limiting of Working Hours25 

gives to the Lieutenant-Governor in Council the right to 

limit the working hours of manual labourera in any industry 

and region of the province in which they deem it advisable, 

excepting that this may not be dons in the ce.se of agricul-

ture, nor to industries which wou1d thereby be put in an 

inferior position with respect to foreign competition. No 

21 Industrial and Commercial Establishments Ac~, c.175, 
R.S.Q., 1941, s.ls:-

22 Ibid., s.16 

23 Ibid., s.17. 

24 Ibid., s.l8. 

25 R.S.Q., 1941, c.l65. 
(1933). 

First passed 23 George V, c.40 
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decree, however, can limit the working hours of any group 

ta less than six hours a day or thirty-three hours a week. 

The employers' and em~loyees' associations must be con-

sulted before such action is taken. This act was des18ned 

ta increase employment, 26 and very few decrees were actually 

issued. The decree concerning the building industry in 

~ontreal27 limits the work day of skilled workers to eight 

hours, that of manual labourera to nine hours. On all 

projects, at leest fifty per cent of the cast of which is 

paid by the provincial government, the contracter is obliged 

ta establish two shifts, each of six hours duration. 28 

For the Eastern Townships and Quebec divisions, 29 the hours 

are set at an eight hour limit each day, or a maximum of 

forty-eight hours each week. Shifts set up under the 

terms of article two are to run for eight hours each, six 

days a week. In the ladies hairdressing 1ndustry, 30 the 

weekly limi t is f'i:fty-f'ive hours of \>rork. 

The Hin1mu.m liage Act of the Province of Que bec, 3l 

26 Section 4, ibid. 

27 Order in Council No. 1253 , June 14, 1933, modified 
J anuary, 1935; April 1935; Ma y, 1937; February, 1939 . 

28 Ibid., Article 2. 

29 Order in Council No. 1635, June 3, 1936 . 

30 Ord e r in Council No. 422, ?ebruar2r 8, 1935, modified 
May 10, 1935 . 

31 c.l64, R.S.Q., 1941. First passed 1940, replacing 
the Fair \vag es Act, 1 Gee. VI, c. 50 ( 1937). 
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applicable to all employees except those in agriculture, 

domestic service, and those covered by decrees extending 

a collective agreement under the Collective Agreement 

Act,32 gives to the Minimum l'lage Commission the povJer to 

issue ordinances governing the minimum wage. Ordinance 

No.4, 1960 provides that for the purposes of the calcula-

tion of overtime pay, a forty-eight hour week shall be 

deemed to be the normal work v1eek and tha t every hour 

above and beyond forty-eight shall be paid at the overtime 

rate of one and one-half times the minimum. Once a man 

is called to work on a given day, he is to be given three 

hours of work as a minimum or be paid for that amount of 

work.33 

Beginning as early as 1841, laws were adopted in 

France limiting the length of the working day. The 1841 

law, applying to children under sixteen, limited working 

hours to eight daily for those eight to twelve years of 

age, and to twelve daily for those twelve to sixtcen years 

of age. After a number of laws had provided specifie 

regimes for various classes of workers,34 a uniform work 

32 c.l63, R.S.Q., 1941. 

33 Articles 26 and 27, Ordinance No. 4, 1960. 

34 Law of September 9, 1848; Law of May 19, 1874; 
La:\ol of November 2, 1892. 
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day of ten hours was introduced in plants emp1oying adults 

alongside minors. 35 The Law of April 23, 1919 created 

the eight-hour day, and the Law of June 21, 193636 insti-

tuted the forty-hour week. The Law was of public arder, 

and provided tha t no employee of ei ther sex could vrork 

more than forty hours a week even if the employee agreed 

to do so, but that it was legitimate to agree on a shorter 

work week. There was no minimum period for which the 

employer was bound to employ an employee who had been 

ca1led to work. Lilre the Lavl of 1919, the Law of 1936 

was to be applied without a reduction in the take-home pay 

of the vlorker. The Law still is in force, and has been 

incorporated into the Labour Code as articles six to ten 

of the second book. Applying originally to industrial, 

commercial and artisanal establishments only, its provisions 

were extended to caver the liberal professions, ministerial 

offices, syndicates, associations, and civil partnerships 

(but not famil y workshops or domestic employment) by the 

Law of March 21, 1941. The particula r means of applying 

the terms of the law to any given industry were determined 

by a series of decrees issued by the Council of Minis ters 

after consulting the interested employers' and employees' 

35 Jean Rivéro and Jean Savatier, Droit du travail, 
(Pari s , Presses Universitaires de Fr an ce , 1956), p. 338. 

36 Articles 6-10, L.II.C.T. 
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organizations and the relevant section of the National 

Economie Council.37 Sixty decrees were passed within 

a year and one half38 and most provided for the partition 

of the forty hours of the work week over a period of five 

days, rather than spreading them out over five and one 

half or six days. In addition, the decrees generally 

outlawed the practice of running rotating shifts in such 

a way that the shift would be on duty for longer than 

forty hours weekly, though each individual worker would 

respect the limit. Thus, an arrangement whereby a shift 

would work six eight-hour days, with ee ch member being 

allowed one day off during the week, or an arrangement 

whereby a shift would work for twelve hours every day, 

wi th ind i vidual 'IITorkers only working eight of the se hours, 

were forbidden. Similar in nature to the provisions of 

the Quebec Industrial and Commercial Establishments Act, 

the articles of the decrees allow for shifts only where 

the working time of the shift as a whole would not exceed 

the working time of each of its members. The decree of 

December 31, 1938 modified the regime resulting from the 

earlier decrees and permitted the employer to establish 

37 The Council was abolished by the Law of December 20, 
1940. The Economie Council created by the Constitution of 
1946 no longer fulfils this function. 

38 For the entire list, Code du travail, (Paris, Dalloz, 
1959), p. 269 ff. 
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such shifts after consulting the em9loyers' and employees' 

organizations concerned and after obtaining the authoriza-

tion of the Inspecter of Labour, with the reserve that 

such shifts could only be on a temporary basis. Permanent 

provision for the use of the type of shifts described above 

could only be made by ministerial decree. 

The decree of September 1, 1939 providing for war 

mobilization, extended the work week to sixty hours and 

permitted shift arrangements of all kinds. 

The two latter decrees permitting shifts even where 

the working time of the shift exceeds the limit allowed 

to the individual worker have since been repealed, and 

public policy has reverted to the former view that such 

arrangements are illicit. They may nevertheless be per-

mitted by ministerial order,39 except in the case of women, 

and children under eighteen, for v-.rhom such shifts are 

absolutely prohibited.40 

The Law of February 25, 1946 revived the regime of 

1936 after the cessation of hostilities, and added to it 

a very important modification. Though the forty-hour week 

is still the legal work v-reel{, the normal week is to be con-

sidered a forty-eight-hour one. Overtime hours are permitted 

39 Brun and Galland, ou. cit., p.387 . ......... --
40 Article 16, L.II.C.T. 
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(providing they do not exceed twenty in any week) and it 

is taken for granted that there will normally be at least 

eight overtime hours (whence the designation of the forty-

eight-hour week as the "normal" one). The authorization 

of the Inspecter is needed before the employer can set up 

such overtime work, and the Inspecter only decides after 

hearing the opinions of the interested professional organi­

za ti ons. No authoriza ti on is needed '\'rhere the de cree for 

the industry recognizes a permanent need for such supple­

mentary hours, for example, in the lighting of furnaces and 

other preliminary work. 

Overtime work is optional, and failure to perform it 

does not entail a breach of contract. Such extra work 

must be paid at the rate of at least one hundred and twenty­

five per cent of the basic rate for the first eight hours, 

and at least one hundred and fifty per cent of the basic 

rate thereafter. However, by the provision of Article 14, 

L.II.C.T., women and children of eighteen years of age or 

less may under no circumstances v1ork longer than ten hours 

in any day. 

Special regimes exist in mining and agricul tural 

industries. In the former, the Larr of June 21, 1936 

1imited the work week to thirty-eight hours and the day to 

s even hours and forty- f ive minutes. In the case of agri­

culture, the Law of March 10, 1948 created a yearly limit 
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ta the amount of work that a labourer cou1d validly con-

tract ta perform. In any three hundred-day period, the 

number of hours worked must not exceed 2,400. The Prefect 

of each department has the task of dividing this number of 

days and of allocating them ta given months, taking into 

consideration local conditions and requirements. The 

Prefect may also arder a derogation from this regime. 

There are also exceptions ta the general regime. Ta 

repair or prevent an accident, workers may be asked ta 

remain an the job, without any limitation on the day the 

emergency arises. No authorizatlon or notification of 

the Inspecter is necessary. On succeeding days, there 

may be no more than two supplementary hours for this purpose. 

With permission from the Inspecter, and on furnishing proof 

of an unusually high work load which cannat be met by the 

hiring of new workers at a particular moment, the work week 

may be extended. Under no circumstances may the week extend 

41 to more than seventy-five working hours. 

In sorne of the decrees of application, it was recognlzed 

that the employee does not do actua1 work the whole time 

that he 1s present, and , as a consequence, t he basic forty 

hours of work are not calculated by counting the hours that 

the employ ee 1s present, but by using a mathematical formula 

41 Brun and Galland, QE• cit., p. 390. 
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relating hours present to hours worked in a particular 

industry. Thus, for example, the decree of April 27, 

1937, applying to employees of retail grocery establish-

ments, provides that forty-six hours of presence shall be 

considered equivalent to forty hours of work, and that 

the worker shall be paid for forty hours although present 

fort y-six. Similar decrees exist for hairdressing 

personnel (forty-five hours being equivalent to forty 

hours of work in the Paris area, and in other areas, 

forty-eight to fifty-two hours being the equivalent to 

fort y-hours of work) 42 and for retail employees in non-food 

establishments (where forty-two hours are equivalent to 

forty hours of 43 labour) • 

A further cause for the extension of the work week 

beyond the legal limit envisaged by the Law of 1946, is 

a process known as "récupération" or the recovery of lost 

hours. In cases where the entire work force (and not just 

an individual) failed to achieve the forty-hour ceiling for 

a given week due to accident, irresistible force, a slack 

season, intemperate weather, or holidays, the employer may 

recover those hours. In the case of industries governed 

by the decrees of application of the Law of 1936, recovery 

42 Decree of April 20, 1937. 

43 Decree of March 31, 1937. 
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of lost hours for any other cause must be authorized by 

the Inspecter. In such cases, the interruption of work 

must have exceeded one week, and recovery must be accom-

plished within five weeks of the event. On the other 

hand, industries not governed by such decrees are subject 

to the De cree of ~·1ay 24, 1938 which allows recupera ti on 

for any reason except strike or lockout, r equires only 

that the Inspecter be informed before the recovery takes 

place, and allows such recovery to be effected at any time 

within twelve months of the cause of the lost time. 

Hours recovered in this manner are paid as regular 

hours of work at the base ra te ''~i thout any increment for 

overtime even though in the week such hours are recovered 

44 the employee will have worked more than forty hours. 

There is no rule comparable to this in the law of 

Q.uebec. 

V. U:GAL LH1ITATIONS TO THE OBLIGATION TO PROVID.~ SERVICi!:S 

C • THJ.: vi ~KLY DAY 0 F REST 

A further way in which both France anè the Province 

of Quebec have intervened to limit the obligation of the 

employee to provide his services has been to provide for 

a compulsory day of r est each week , either Sunday, or seme 

44 Brun and Galland , Q2• c i t., p . 390. 
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other day. 

Quebec has a variety of legislation governing a 

weekly day of rest. In the first place, the Industrial 

and Commercial Establishments Act defines week as "the 

period betvTeen midnight on Sunday night and the same 

time on the following Saturday night". 45 Thus, all the 

rules in tha t act limi ting the length of the work vTeek 

are governed by this definition, and the number of hours 

which the act permits certain groups to work must be 

divided over six days, and not seven. 

The Sunday Observance Act46 goes further, expressly 

ruling out Sunday work:-

No persan shall on Sunday, for gain, except 
in case s of necessity or urgency, do or cause to 
be done any industrial work or pursue any business 
or calling ••• 

No shop-keeper, peddler, hawker or other person 
shall sell or retail any goods, wares or merchand­
ise during Sunday.47 

These provisions are reinforced by the Lord's Day 

Act,48 an act of the Parliament of Canada. Section 4 of 

that act prohibits the doing of any business or labour for 

gain on the Lord's Da y. Pe r s ons who work a t r eceiving 

45 Section 2 (6), c.l75, R.S.Q., 1941. 

46 R. S .Q., 1941, c. 309. 

47 Ibid ., Ss. 3 , 8 . 

48 c.l71, R.S.C., 1952. 
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telegraph or telephone messages, or in an industrial 

process, or in transportation, may work on Sunday if 

they are compensated by twenty-four consecutive labour­

free hours on another day of the week. 49 Certain neces-

sary and merciful work is excepted from the provisions of 

this act, for example, work connected with worship, the 

sale of medicines, the provision of electricity, gas, 

water, light, heat or cold air, caring for live animals 

and dairy products, and starting or maintaining fires, or 

repairing furnaces.5° 

The \·leekly Day of Rest Act 51 provides tha t hotel, 

restaurant, and club employees must have one day of rest 

(twenty- four concecutive labour-free hours) each week. 

The Labour Inspecter may grant permission to substituts 

two eighteen-hour holidays in the same week for the twenty-

four hour rest. None of these rest periods need be on 

Sunday . Where only one cook is employed, two r est periods 

of twelve hours each in the same week may be substituted 

for his single rest pe riod of twenty-four hours. 

The Que bec Minimum T,·re.ge Commission Ordinance Number 4, 

49 Section 5, c.l71, R.s.c., 1952. 

50 Ibid., s.ll. 

51 c.l66 , R.S.Q., 1941. First passed 8 Geo. V, c.53 
(1918 ). S.2,and Regulations f or the carrying out of the 
act, Art. 2 , Fr ancq , 22• cit., p. 117. 
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196o,52 provides that the employees in industries subject 

to the Ordinance must be given twenty-four consecutive 

hours of rest each week, or two periods of eighteen con-

secutive hours each. Ordinance Number 4 does not apply 

to household or agricultural employees, those covered by 

a decree of extension under the Collective Agreement Act, 

nor to blind persona in sheltered workshops, university 

and superior schoo~ students, the employer's consort, those 

summoned to assist in case of emergency, members of the 

clergy and religious institutions, employees with inde­

pendance of action in the carrying out of their task. 

In France, the Law of November 18, 1814, recognizing 

Catholicism as the official r~ligion of France, instituted 

the regime of a workless Sunday. This legislation was 

abolished in 188o. 53 The present law dates from July 13, 

190654 , and applies, as it has since the outset, to indus­

trial and corŒlEr'cial establishments anù (since the Law of 

March 21, 1941) to the liberal professions as well as to 

agriculture (Law of March 10, 1948). Domestic servants 

and carriers by rail and water are not governed by this 

r egime. For the l a tter, there are special provisions.55 
----·-·--· ---

52 Francq, QE• oit., p. 362, 363. 

53 Brun and Galland, QQ• cit., p . 402. 

54 Article 30 ff. L.II.C.T. 

55 Brun and Galland, 22• ci~., p . 403. 
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The law provides that no worker may be employed more 

than six days weekly, that he is entitled ta a minimum 

of t~enty-four consecutive hours of rest, and that this 

rest must be given him on Sunday. In case of accident, 

or the need to prevent an accident, this principle may 

bG derogated from on the condition that these hours are 

paid at the overtime rate. Homen and children are not 

subject to the requirement to work on Sunday in case of 

emergency. In establishments where necessary work must 

be done on Sunday, a half day of work is allm-1ed \·rhich 

must be compensated by a whole day as soon as two such 

half days have been worked. Establishments requiring 

full-time operation with continuously running furnaces, 

may require the ir personnel to 'mrk on Sunday, but must 

compensate them with another day of rest. In certain 

establishments, the employees may take their free day in 

rotation. Such is the case for hospitals, hotels, rest-

aurants, florists, car and chair rentals, light, water and 

electricity companies, transportation by r a il and air, 

industries dealing in perishable goods, and telegraph 

companies. 

The l"linister of Labour may suspend the provision for 

the weekly day of rest in the interest of national security. 

Vihere the closing of an establishment on Sunday would not 

be in the public interest, or would compromise the effective 



running of the firm, the firm may ask the Prefect to 

allow it to choose an alternative plan for the weekly 

rest. The Prefect decides after asking the advice of 

the profession~l organizations involved, the municipal 

48 

council and the chamber of commerce. Other enterprises 

in the same locality and business, with the same clientele, 

may then ask to have the exception extènded to them. 

For the purpose of holding fairs, the mayor of a 

town can substitute another day for Sunday, no more than 

three times yearly, after asking the advice of the profes­

sional organizations concerned, and this only for commercial 

establishments. 

Since family establishments were not subject to any 

of the above rules, not having any employees as such, the 

Law of December 29, 192356 provides that, if the employers' 

and em~loyees' syndicates agree, the Prefect may order the 

closing of all firms in one occupation in the region on 

Sunday, including those which are not subject to ordinary 

employer-8mployee laws. 

56 Article 43a, L.II.C.T. 
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VI. L.i:!:GAL LI.LHTATIONS 'l'O TEE OBLIG;~TION TO PROVIDE SERVICES 

D. HOLIDAYS 

Still a further method of limiting the amount of work 

for which an employee may validly contract (and of thus 

protecting the employee from his own weak bargaining posi­

tion in the labour market) is to provide him with a number 

of statutory holidays. 

The only auch provision in Quebec law is that contained 

in Section 2 of the Early Closing Act57 which provides that 

municipal councils may order that stores remain closed all 

day on New Year's Day, on the Feast of the Epiphany, on 

Ascension Day, on All Saints Day, on Conception Day and on 

Christmas Day. In the case of Henry Birks and Sons (Montreal) 

Ltd. et al v. The City of Montreal, Ll9527 SCR, 799, this 

section of the Early Closing Act was held to be ultra vires 

the provincial government. 

In France, a series of measures have created holidays 

of eleven different days. The Order of 29 Germinal, in the 

Year X made holidays of Ascension Day, Assumption Day, All 

Saints Day and Christmas Day. The Conseil d'Etat declared 

in a judgment of March 23, 1810, that New Year's Day was 

also a holiday. The Law of July 6, 1880 made July 14th a 

holiday, vihile the Law of March 8, 1886 added Easter Monday 

57 R.S.Q., 1941, c.239. First passed 57 Vic. c.50 (1894). 
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and Pentecost Monday. November 11 th was added by the Lai'T 

of October 24, 1922, May lst by the Laws of April 30, 1947 

and April 29, 1948, and, finally, the second Sunday in 

l'-lay (vic tory in 1945) was added to the list by the Law of 

l-larch 20, 1953, and the De cree of April 11, 1959. In 

addition, Good Friday is a holiday in Protestant regions 

of Bas-Rhin, Haut-Rhin and I•Ioselle Departments. 58 

However, these holidays are only created for the bene­

fit of women and of children under eighteen years of age 

who are employed in manufacturing, mining, construction 

and related 1ndustries.59 Except for May lst, which is 

a pa id holiday for all vJOrkers of both sexes and all ages, 

in whatever employment they may be engaged, only women, 

and children under eighteen years of age, may avail them­

selves of these holidays even against the will of the 

employer, without this constituting cause for dismissal 

or being construed as a strike. Moreover, only employees 

in these groups \-.:ho are paid by the week, every two weeks 

or by the month are paid for these holidays. They cannot 

earn any ad di tional amounts by vlorking on the se holiday a. 

Those women and children who are paid by the hour or day 

receive no pay if they avail themselves of the holiday, and, 

58 Brun and Galland, QQ· cit., p . 410. 

59 ~rticle 52 , L.II.C.T. 
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if they work on the holiday, they are only paid the basic 

wage with no increment for overtime. Even May lst is not 

paid when it falls on the weekly day of rest or during a 

period of strike. All of these days, including Hay lst, 

are recuperable. 

The day of the "Sainte Barbe" is a paid holiday for 

employees ~n the mines, according to the terms of the Law 

of Narch 20, 1951. In industries requiring continuous 

operation of their furnaces, boys and women of full age 

can be required to work even on holidays as long as they 

still get their weekly day of rest.60 

VII. L~GAL LIMI'r.ATIONS TO THE OBLIGATION TO PROVIDE SERVICES 

~. AjiJNUAL PAID VACATIONS 

The final way in which the legislators of France and 

Quebec have chosen to limit the obligation of the employee 

to provide his services has been to create an obligation 

for the employer to allov1 the employee an a.nnual paid 

vacation. 

Paid vaca tions in Quebec are governed by an ordinance 

of the lllinimum \·fag e Commission i s sued under powers granted 

the Commission by Section 14a of the Minimum liage Act. 61 

60 Article 53, L.II.C.T. 

61 c.l64 , R.S.Q., 1941. Firs t pas s ed, 1940. 



The ordinance (No. 3) applies to all employees 

governed by the Minimum vrage Act (which excludes dornes­

tic and agricultural workers) except employees who 

already have an annual paid vacation of at least one 

week in virtue of a collective agreement, or another 

52 

ordinance. (Municipal and School Corporation employees, 

as well as forestry workers, are governed by separate 

ordinances.) Ordinance Number 3 also does not apply to 

employees who 1'/0rk at home, caretakers who are provided 

wi th lodgings, part-time help v1orking lesa than three 

hours a day, and salesmen, or ethers, who are paid by 

commission, bonus or a share of the profits and who are 

self-reliant concerning the allocation of their working 

time. 

For those .who are subject to the ordinance (the great 

majority of industrial, commercial and other employees), 

the ordinance provides that a year of continuous service 

with one employer gives the employee a right to a continu­

oua paid vacation of one week, and that, for employees 

employed less than a full year with the same employer, 

ea ch full month of service creates a right to a half-day 

paid vacation. 

For purpos es of calculating the length of t he hol i day, 

May lst is taken as the beginnin~ of a ne~ year. Thus, 

for every month served in the establishment by an employee 
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before April 30, that employee has a right to one half-day 

paid vacation, which must be taken before the following 

May lst. Thus vacation credits cannot be saved for 

several years and taken all at once. The rate of pay 

is that vJhich the employee would have earned had he re­

mained on the job, for those paid by the week or longer 

period, and two per cent of the 1.·1ages actually ea rned in 

the period of service which was taken into consideration 

to calculate the length of his vacation, if he is paid by 

the hour or by the day. This is payable before the em-

ployee leaves on the vacation. 

If the labour contract is terminated, the employee 

is entitled to the pay he would have received before taking 

a vacation which is still owing to him at the time of the 

termination of the contract. 

The ordinance is of public arder, and it is forbidden 

to renounce in advance the right to a vacation provided 

for by law, or to agree to take a shorter vacation, and 

it is also forbidden for the employer to offer the employee 

a compensating indemnity in place of a vacation, except at 

the t e rmination of the contract, at which t i me the indemnity 

must not be any less than the employee has a right to. 

In calculating the length of service in virtue of 

which the length of t he vacation wil l be de t e rmined, absence 

due to illness, days on which the establishment wa s closed, 
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the previous year's vacation, and authorized absences 

are all included as effective time worked, provided that 

the employee hc:.s not obtained any other em:ployment during 

such periods. If the employee has not vrorked at all 

for an entire month for any of the above reasons, that 

month is not counted towards the calculation of the vacation. 

In the construction industry, where employment with 

one employer is the exception, a system has been arranged 

whereby the employer affixes stamps equivalent to two per 

cent of the employees wages to a book which the employee 

takes with him to his next job. After April 30, the em­

ployee can redeem the stamps with the Commission and thus 

obtain his vacation pay. He is then entitled to a minimum 

of seven days off which the employer must allow hlm to use 

as a vacation. Section 17 of the ordinance enables em-

ployers and employees in other industries to adopt such a 

system of vacation with pay stamps. 

The Annual Vacations Act (6 Eliz. II, c.24, assented 

to on January 31, 1958) provides for vacations with pay for 

employees in federal-jurisdiction industries. Those em-

ployees who have s e rved less than two years wi th an employer 

are entitled to one week's vacation for each comple ted year; 

those \'Tho have served more than tvm years wi th an employer 

are entitled to two week's vacation for a compl eted year of 

employment. 
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The first attempt in France to take any legal steps 

to assure employees of an annual paid vacation was the 

Law of March 29, 1935 giving vacations of one month to 

journalists who had been employed by the same employer 

for one year and five weeks to those employed for ten 

years or longer. The Law of June 20, 1936 giving annual 

paid vacations to workers in industry, commerce, and the 

liberal professions, to domestic servants and to agricul­

tural workers provided for vacations of one week or two 

weeks depending on the length of the employee's service. 

The regime now in force is the result of a number of modi­

fications to the Law of 1936 which have been codified as 

articles 54f to 54n of the second book of the Labour Code, 

the most recent measure being the Law of March 27, 1956. 

Under the present system, the right to any vacation 

at all accrues as saon as the employee has completed one 

month of service with the same employer, as is the case 

in Quebec. Previously, the Law of July 20, 1944 had set 

the minimum at four months. A month is defined as the 

number of regular ~:orking days in a calendar month, and 

not thirty days worked. In calculating the length of 

time worked, time lost during the last paid vacation, or 

during a pregnancy and subsequent birth is counted as time 

worked. A mother may not be employcd for the two weeks 



preced ing and six v-1eeks following childbirth62 and has 

the privilege of extending the rest ~eriod to six weeks 

before and eight weeks following the delivery63 without 

breaking her contraot or being considered on strike, 

while fathers in government service have the right to 

56 

64 
three paid days off following the birth of each child . 

Time lost due to an industrial accident or profess iona l 

disease causing inability to work for a period of up to 

one year, is also considered time worked. Simple absence 

due to illnes s i s not considered time worked (though it is 

in Quebec). A l~w of August 3, 1956 adds service in the 

army to the list of causes of absences rrhich are taken a s 

the equivalent of time worked. 

\!hile Que bec chooses May l s t a s i ts arbi tra ry eut-off 

date for the calculation of the vacation due, France 

chooses June 1. As in Quebec, the vacation cannat be 

saved until the f ollowing year. v/herea s in Quebe c the 

empl oyer is free to g ive the vacation at any time in the 

tvrelv e months f ollowing the May lst on \vhich t he lengt h 

of va ca tion due was ca lculate8 , i n Fr anc e t he va ca tion 

mus t b e given the emp loyee at s orne time be t\'Teen May 1 a nd 

October 31. The employer, in fixing the a ctual a llocat ion 

62 Article 54a , L.II.C. T. 

63 Ar ticle 29 , L. I . C. T. 

64 Law of May 18, 1946. 
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of time and o~ler of departure, must consult the represen­

tative of the personnel. 

As to the actual length of the holiday, the Law of 

March 27, 1956 increased it to one and one-half work days 

(from one) for each month worked, which, for twelve months, 

gives an employee eighteen work days of vacation (instead 

of twelve as in the previous regime). This works out to 

three complete weeks for employees working six days a week, 

to three and one-half weeks for those working five drrys 

a week. Rer;;uneration is at the rate of l/16th of the 

money earned over the peri'.)d between June 1 of the previous 

year and :Lviay 31 of the current one, including money earned 

for overtime hours habitually worked. In no case, however, 

may the tTOrker r eceive les s as vacation pay than he could 

have earned by working during vacation. 

For those under eighteen years of age on April 30 of 

the year for trhich the vacation is being av1arded, the . lent;th 

of the vacation is twenty-four days (two days per month). 

In addition, even if these workers have not worked a full 

twelv2 months, they may still claim twenty-four days holiday, 

but the y are paid only for the l ength of holiday t hey have 

earned. Those between eighteen and twenty-one years of 

age may claim eightean days even if they have not earned 

that n•~ber, and are paid only f or the holiday they have 

a right to in virtue of the time served with the employer. 



After twenty years o~ service, whether it has been 

continuous or not, the employee is entitled to an addi­

tional two days of paid vacation. After twenty-five 

years, he is entitled to an additional four days, and 

after thirty years to an additional six days, bringimg 

the maximum vacation to twenty-four days. 
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Minor mothers get two days extra for each child under 

fourteen, but this extra vacation is reduced by one day 

per child if she has worked less than four months for the 

same employer. 

These rules are of public order, and they cannet be 

derogated from by the parties. The employee cannet give 

up his vacation rights, nor can the employer prolong the 

vacation without paying the employee. The vacation must 

be continuous and may only be divided if the total due 

exceeds twelve days. In tho. t ce. se, one of the parts of 

the vacation must be equal to or greater than twelve days. 

The consent of the employee is required in dividing his 

vacation. For the division of the vacations of all the 

employees in the establishment, the agreement of the repre-

sentatives of the personnel is necessary. For economie 

purposes, the Minis ter of Le.bour can order such a division 

of the paid va cation after consulting the appropriate pro­

fessional organizations. 
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Special regimes are set up for employees doing their 

vTork at home. Their em ·.;üoyers must give them a six per 

cent increment in their wages, which takes the place of 

holiday pay. amployees in industries where work is not 

continuously for one employer (dockers, construction, 

entertainment) are subject to a special regime whereby 

the employer pays an amount equivalent to vacation pay 

for the period the ,.,orker was employed by him to a com­

pensation fund, vrhich then pays the year's accrued vaca­

tion pay to the employee. 

In France, if an employee leaves a firm, the amount 

of vacation pay accruing to him is paid to him or, if he 

has died, to his heirs. In Quebec, article 14 of the 

Minimum Wage Commission Ordinance strictly limits the right 

to vacation pay to the employee himself, and excludes the 

employee's legal representatives from claiming such pay. 

Thus, both France and ~uebec have experienced a large 

degree of state intervention to limit the employees obliga­

tion to work. Their legislations differ only in detail. 

VIII. THE STATE AND liAGES 

One of the most important questions facing the state 

is the determination of a policy rega rding wages . Given 

the social and economie importance of the level of remun­

eration that workmen receive in return for their labour, it 
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is necessary for the state to decide whether the most 

desirable resulta will be obtained by allmring free 

market forces of supply and demand to determine the wage 

rate, or whether sorne state intervention is necsssary to 

alter the situation produced by the market. The lack of 

regulation of wages in the civil codes does not indicate 

a lack of policy. A very conscious policy of "laisser 

faire'' pervaded the codes, and the silence on the subject 

of wages is due to a positive belief in the work of the 

"invisible hand". 

Since the time of the codifications, beth Quebec and 

France have witnessed an increasing amount of state inter­

vention in the setting of wages, primarily in the establish­

ment of minimum '·rages, crea ting a lov1er limi t t o the level 

of remuneration for which the parties were free to contract. 

The fcunous Decr~ts lviillerand v·rere passed in France on 

August 10, 1899, and revised by the Decrce of April 10, 1937 1 

Since competition for government contracta involves bidders 

in trying to eut wages in arder to submit a lower bid, these 

decrees established a "fair v1ages policy" for government 

contracta. 

The Prcfect of the Department where the contracter is 

to undertake a public work calls a commission of employers 

and employees to advise him as to what is the "normal" rate 

of pay in the industry. The Prefect may also consult the 
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professional organizations concerned, or other competent 

pers ons. When details and blueprints are sent to the 

contractors who have expressed an interest in submitting 

a bid, the "normal" rate of wages arrived at in the manner 

described above, is included along with the rest of the in­

formation, and the contracter who submits a bid is binding 

himself to pay that rate of wages. If the normal salary 

goes up during the course of the work, the Prefect may 

raise the salaries of the employees of the contracter, 

and compensate him by a corresponding increase in his 

return. 

The salaries of persona working at home are arrived 

at in a similar fashion. The commission mentioned above 

which determines the "normal" rate of wages f or the purposes 

of government contracta, determines as well the rates of 

pay in employments corresponding to those being done at 

home . Then, with the help of employers and employees 

involved in this "puttinr; out system", they give their 

op inion as to the length of time r equired to execute the 

work. The Prefect then issue s a decree of minimum wages 

in home work. 65 

During the Second \iorld \/ar, in virtue of the Decrees 

--- -- .----
65 Law of August 1, 1941, modified by t ha Law of June 28 , 

1943 incorpora t ed as Articles 33 ff. L.I.C.T. Under the 
previous Law of July 10, 1915 , the professional organizations 
of ern ployers and employees would decide together on such 
s a l aries. 
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of lJ ovember 10, 1939 and June 1, 1940, all wages \'re re 

frozen, and only government authority could change them. 

It v1as only t he Law of February 11, 1950 tha t brought a 

change in this arrangement. 66 The result of this measure 

is that, in principle, the parties in the general case 

are once more free to regulate their wages, but a highly 

complicated system of determining the minimum -v;age has 

been introduced which serves as a base to the system. 

A Superior Commission of Collective Agreements, con­

sisting, in virtue of the Decree of January 7, 1959, which 

mod ified the law of 1950, of the Labour î•ï:inister or his 

representative, who acts as chairman, the Minister of 

Economie Affaira or his representative, the President of 

the Social Section of the Conseil d 'Etat, sixteen repre­

sentatives chosen by the most representative na tional 

workers' confederations, sixteen employe r s ' representatives, 

chosen by the mos t representative employers' national con-

federations, including representatives of agricultural em­

ployers, small businesses, public enterprises and artisan 

employ ers, three repre sentatives of fam i lial inte rests 

chos en by the National Union of Familial Associa tlons , a nd 

finally representatives of interested government departments 

who a re ex-officio mernbers only, i s set u, . The tas k of 

66 Articles 31 ff. L.I.C. T. 
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the Commission is to establish a specimen budget for a 

typical vTOrking family and, gi ven the determina ti on of 

the priees of the items considered, the Commission is 

charged with recommending an appropriate minimum salary. 

The Council of Ministers, taking into consideration these 

facts, as well as economie circumstances and (since the 

Law of July 26, 1957) the national revenue, and not being 

bound in any way to agree with the Commission or accept 

their vierrs, decrees an interprofessional gua.ranteed 

minimum salary. 67 

The first decree of the Government (August 23, 1950) 

set the salary in the Parisian area at 78 francs an hour, 

and the second raised it to lOO francs an hour. El even 

zones have been set up in which the basic Parisian rate 

is reduced in consideration of lower living costs in the 

provinces.68 

This regime applies to all workers of beth sexes who 

are over the age of eighteen and in normal physical health. 

Youngsters between fourteen and fifteen years of age receive 

67 The salary is guaranteed only in the sense that if 
an employee works, he will receive no less than that amount. 
There is no guarantee that he will be employed or paid an 
a.mount equivalent to the interprofessional minimum salary 
if unemployed. It is arrived a,t assuming the employee works 
forty hours a vleek. La Clavière, .22• cit., Fasc.5Ll6, p. 9. 

68 The Law of March 17, 1956 lowered the greatest reduc­
tion to eight per cent, from twelve per cent. La Clavière, 
22• cit., Fasc.546, p. 7. 
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only fifty per cent of the basic wage, those between 

fifteen and sixteen receive sixty per cent of the guaran-

teed salary, those under seventeen receive seventy per 

cent and those under eighteen receive eighty per cent. 

Anything paid to the worker in virtue of the services 

he ha.s performed, whether it be in money or in kind, is 

included for the purposes of determining whether or not 

the minimwn guaranteed salary has been paid. 69 

Since collective and other agreements of ten provide 

for wages of qualified person~el and of~ice workers as a 

function of the interprofessional guaranteed minimum salary, 

and inasmuch as Government policy sought to benefit only 

the least favoured of the labouring classe s, the earliest 

modifications to the minimum salary came in the form of 

decreed additions to i t , r a ther than an upward revision 

of the base r a te itself, which the l aw provided was to 

be effected in the same way e s the original setting of 

the salary. Thus, instead of raising the interprofessional 

guaranteed minimum salary, the decree of February 5, 1954 

simply added fifteen francs per hour to the basic Parisian 

r a te, thus enabling those a ctually paid at the base rate 

to avail themselves of the new base, while precluding any 

upriard revision of salaries declared in contra cta to be a 

69 La Clavière, 22· cit., Fasc. 546 , 9 · 8. 
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given increment above the base salary.70 

The Decree of October 9, 1954, continuing the prac­

tice of ordering additions to the minimum salary, rather 

than increasing the base salary itself, added 6.5 francs 

an hour to the minimum for the Parisian region, bringing 

it to a total of 121.5 francs an hour, while the Decree 

of April 2, 1955 raised this to 126 francs an hour. This 

system was suppressed by the Decree of January 31, 1959 

which fused the additions with the minimum salary. 

The process of revision of the minimum salary bas 

und. ergone several changes. \fhile at first the revis ions 

were to be made following the same procedure for the setting 

of the minimum salary, the Law of July 18, 1952 provided 

for a sub-committee of the Superior Commission of Collect­

ive Agreements composed of three Government representatives, 

four representatives each of the most representative 

employers' and employees ' confederations re spectively, 

and one representative of the National Union of Familial 

Associations. This sub-committee vlas to be furnished, 

by the National Institute of 5tatistics and Economie 

Studie s , with priee da ta enabling the sub-committee to 

determine the change in the coat of a list of 213 items. 

If the priee of this list had risen five per cent or more, 

70 Ibid. , p. 7. 
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the minimum salary would automatically be increased by 

an equivalent amount, provided that such adjustments could 

not be made more frequently than once every four months. 71 

This law was replaced by the Law of June 26, 1957 

which provided that only the first increase of the minimum 

salary would operate as described in the former law. This 

occurred v:hen the minimum salary was raised by 5. 9 per cent 

on August 8, 1957. The new law also provided for a new 

procedure for the future revision of the minimum salary. 

A new list of 179 items replaced the former list of 213, 

and it was decided that the wage should be allowed to rise 

whenever the index for two consecutive months was two per 

cent or more higher than the index at the time of the last 

revision. The Labour Minister and the Minister for 

Economie Affairs are then to issue a joint decree increas-

ing the minimum salary. This has occurred on six occa-

sions and the w~ge, as of the Decree of November 1, 1959, 

stands at 160.15 francs an hour in Paris and environs, less 

eight percent in Zone 11, the lowest paid.72 

The Law of February 25, 1946 still apDlies, and all 

overtime hours are paid at the increased rate of 125 per 

cent of the minimu~ for the first eight hours, and at 

71 Brun and Galland, .QQ• cit., p. 457. 

72 La Clavière, ~ cit., Fasc. 546, p. 7. 



150 per cent of the minimum for all subsequent hours. 

The Quebec Government has chosen to intervene in 

the setting of the wage which the employee receives in 

return for the ~rovision of his services in much the 
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same way as has the French Government, namely, by provid­

ing for fair wages in Government contracts und by intro­

ducing a minimum wage. 

The Order in Council of October 5, 1932 provided 

that all Government departments and commissions or corpor­

ations under their control were, in granting contracts 

for the construction or rep&ir of any public "rork, to 

insert a clause into their agreement with the contracter 

binding the latter to pay his workmen the wages current 

in the district \vhere the public "\'Tork is being undertaken, 

for tha t type of work. The hours of v.rork are to be 

those customary in the sarne trade and loc Qlity. If 

customary hours and wages cannot be det ermined, then \!rages 

and hours in govermnent contracts should be "f[:dr and 

reasonable".73 

The decision as to wha t is customary, fair or reason­

able, is left to the Iill inister of Labour, v1ho may amend the 

t e rras of a contract in force three months afte r its 

commencement. The Minister is also responsible for 

73 Prancq, 22• cit., p. 345. 
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classifyinŒ the type of work involved (a prerequisite to 

determining the -vrae;e which is customary in the same 

trade in the same locality) and for the classification 

of \v hat cons ti tut es overtime. 

The IJiinimum \·fage Act, 74 replacing the Fair V/ages 

Act,75 sets up a Minimum 1Jage Commission of at least 

five mernbers which is g iven the power to issue ordinances 

governing minimum wa.ges, overtime wages and ether labour 

conditions for any categories of employees in any locality 

of the Province, which ordinances are to be applicable for 

a stated time. In principle, the Commission should issue 

such ordinances after assernbling a joint committee of 

equal numbers of representatives of employers, employees, 

and of the public, presided ove r by a member of the Com­

mission, in the case of a general minimum wage ordinance, 

or a fter assembling a conciliation board chaired by a 

delegate of the Commission and consisting of eQual numbers 

of representatives of the employers and employees involved, 

where the ordinance is desi[ ned to apply to a particular 

group . 

The committee or boa rd hears the int er ested pa r ties 

and then recommend wage s and other conditions to the 

74 c.l64, R.S. Q., 1941. First pas sed, 1940. 

75 1 Geo. VI. c. 50, (1937) 
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IHnimwn \"lage Commission. The Commission may approve, 

amend or reject the recommendatiQns. The Lieutenant 

Governor in Council then consider the proposed ordinance, 

after which, if it is approved, it cornes into force 

twenty-eight days after its publication in the Quebec 

Official Gazette. \fuere the Commission is of the opin-

ion that a more expeditions procedure is justified, the 

assembling of the board or joint-cœnmittee is not necessary. 

The Minimum \'lage Act does not apply to household 

servants, agricultural employees, or to those covered by 

a decree extending a collective agreement, the law prefer­

ring to allow the parties themselves, as far as is possible, 

to determine the terms and conditions of labour. The 

Commission is even instructed to lend its services as a 

conciliator for the purposes of establishing a collective 

agreement, indicating that public policy favours negotia­

tion by the parties and will only use its regulatory power 

where the parties themselves fail to provide for the con­

ditions of labour by means of a collective agreement. 

Since the pass ing of the IJünlmum 1,'/age .~-\.ct, a series 

of ordinances have been issued. Ordinance Number 4 

e;overns minimum wages, v-li th the most recent arder in that 

series having been passed in 1960, repealing the previous 

Ordinance Nwnber 4, of 1957. 

This ordinance applies to all those covered by the 



Minimum \1age Act except employees explici tly covered by 

another ordinance, university and superior school 

students, blind persona in sheltered workshops, the 

employer's consort, those summoned to assist in case of 

emergency, members of the clergy and religious institu­

tions, employees with independance of action in the 

carrying out of their work. 
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In Zone I, the Montreal metropolitan economie region, 

employees are entitled to a minimum wage of 70 cents an 

hour, w~ile in Zone II, the rest of the orovince, the 

minimum wags is 64 cents an hour. Piecework employees 

in their first six months of employment, office boys, 

messengers, pin boys and bootblacks are entitled to a 

minimum of 56 cents an hour in Zone I, a nd to 52 cents 

an hour in Zone II. Caretakers supervising establish­

ments who are provided with lodgings are entitled to a 

minimum of ~40 i'leekly in Zone I and to .;~3 5 weekly in 

Zone II. 

These rates are of public order, and it is forbidden 

to the parties to agree to a lower rate. Tips are not 

included in the mi nimum wage . Ove rtime is to be pa id 

at the r a te of one and one-half times the minimum hourly 

rate for ev ery hour in excess of forty-e i ght weekly, ex­

cept f or employees who ar e paid on a weekly, monthly, or 

yearly bas is, a t the rate of at least ~60 a week in Zone I 



and ~55 a week ln Zone II, when these employees would 

recelve the same pay even if they dld not work a full 

week. These people cannot claim overtlme pay. 

Except ln the method selected for the revision of 
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the minimum wage (the French minimum belng increased 

automatlcally with an lncrease ln the cost of a list of 

179 items, the Çuebec minimum only by Ordinance of the 

f,.rlinimum \ï-age Commission) the re are few s igniflcant differ­

ences in the vrays in which the French and Q.uebec legis­

lators have chosen to lntervene in the regulation of wages. 

In both cases there is an atternDt to favour the employee, 

considered the weaker party to the emnloyment contract, 

by setting a minimum to the salary for whlch the employee 

can engage his services. This operates to the advantage 

of the least favoureo of the employees. In both cases 

as well, there is an attempt to ensure that government 

contracta will not be the cause of forcinG wages down, 

when, in an ~ttempt to submit a lower bid than his com­

peti tor in arder to be a\'rarded such a ccmtract, the em­

ployer offers his em;üoyees a rate of \'lages which is lower 

than that usual in the same trade and locality. 



Cn.A.PTd:R. FOUR 

THE ~CUTION OF TEE I~tlUTUAL OBLIG-ATIONS OF THE PARTIES 

AHD THi~ REl"i.iilli~S FOR THEIR EON-~.t!:CUTION 

Once the contract between the employer and the 

employee bas been validly formed, and the obligations 

arising from the mutual consent of the parties, from 

usage, equi ty or lavl become binding on the parties, the 

state must decide how far it vTill intervene to provide 

modalities of execution of the contract, as well as to 

ensure, by its initiative, the enforcement of the terms 

of the contract. 

I. HODALITI!i:S OF .~ECUTION AHISING FROM THE lAW 

\ihile the parties are free, under the terms of the 

civil codes, to provide for particular means of carrying 

out their obligations, the law has intervened to lay 

dawn a number of rules, bath in France and Quebec, con­

cerning the frequency and the method of the payment of 

salaries by the employer. 

In the case of France, the Law of December 7, 1909, 
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rnodified by the Lavr of Jl.pril 23, 1924, 1 provides tha t 

those employees \'l'ho belong to the class of "ouvriers" 

:nuot be paid at least twice monthly, while "employés" 

must be paid at least once a month. Commissions for 

salesmen must be paid at least once every three months. 

Pic ce workers must recel ve full compensa ti on vrit hin the 

fifteen days which follow the delivery of the finished 

work. It is, moreover, forbidden to employers to pay 

their workers on the weekly day of rest. This regime, 
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applying originally to industrial and commercial estab­

lishments, \vas extended by the Law of r.-rarch 21, 1941, to 

caver the liberal professions as well. 

As far as the place of payment is concerned, the 

employer is prohibited from effecting such in a liquor 

store, or any other type of store, except for employees 

of such establishments. 

The same Laws of 1909 and 1924 prohibit the payment 

of wages in kind, which had been imposed abusively on 

workers. 2 Except for those workers whose room and board 

is naturally a part of their remuneration, payment must be 

in coin or fiduciary money . J'Jar is the employer permitted 

1 Articles 44 ff. L.I.C.T. 

2 Brun and Galland, 22· Q11., p . 487. 
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to run an "économat" or company store rJhere the v1orker 

would be forced, either by moral pressure or by the pay­

ment of a part of hiG salary in coupons redeemable only at 

the store, to make his purchases, often at unreasonable 

priees. 

Deductions from the wages of employees for debts owed 

to the employer have also been dealt with. Compensation 

(the automatic extinction of two liquid and exigible debts 

which h:o parties mutually owe each other )3 does not a pply 

when supplies have been advanced, except in the cases of 

tools and instruments necessary for the vJork, and mater­

ials of which the worker has the use and the care (or in 

the case of woney advanced by the employer for these). 

\rvhen advances have been made for purposes other than the 

purchase of supplies, they can only be rep~id at the rate 

of one-tenth of the salary of the worker, unless the 

worker agrees, at the time of the payrnent of his salary, 

to have a larger amount retained. 

The freedom of the employer to require security or 

caution money from t he employee has also been limited. In 

the case of hotel, entertainment, and transportation employ-

ees, such deductions or deposits are forbidden. In the 

case of other employees, auch retentions must be deposited 

in a bank where they remain the property of the employee. 

3 Article 1289 C.N. 
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À pay bulletin, containing the name and address of 

the employer and the purpose of his business, the social 

securi ty regi ~:' tration number und er which the employer 

makes his contrioutions to the social securit y fund, the 

name of the employee and the position he holds, the number 

of hours worked, and the dates between which they were 

worked which correspond to the payment in question, the 

nature and amount of bonuses to be added to the salary 

earned, the gross earnings of the employee, the nature 

and amount of deductions made from this amount, the net 

earnings of the employee, and the date of payment, must 

be remitted to the employee every time his salary is 

paid. The employer keeps a register showing all of this 

information and to which the Inspecter of Labour bas 

access at all times. 

All tips earned by the employees must b e turned over 

to t hem , and are not to b e cons ide r ed part of the salary 

agreed upon, but may be taken into consideration ,.,here 

the employer has guaranteed the employee a level of earn­

ings above the inter profes siona l gua rant e ed min i mum salary. 

The rules regarding deductions from wages, pay 

bulletins and gra tui ties find a parallel in t he ~ünimum 

\vage Commission' s Ordinance NUI!lber 4, 1960, 4 so far as 

4 FrancQ, 2E• cit., p. 358. 
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~uebec is concerned. No deductions are to be made from 

the wages of employees other than those imposed by law 

(income taxes, unemployment insurance) or by court arder. 

Tips are the exclusive property of the employee and may 

not be retained by the employer or be considered part 

of the ewployee 1 s salary. The pay statement, which the 

employer must include with the employee's pay, must 

indicate the employee's full name, the period for which 

the employee is being paid, the total number of hours 

of \'IOrk, with overtime shown separately, the wage rate, 

the vlaŒes earned, the amount of deductions, and the 

employee's take-home pay. A record must be kept of this 

information, \'lhich the Commission can req_uest to see. 

Where wages are pa id in curren cy, they must be given to 

the employee in a sealed envelope. \fages may, hmvever, 

include "compensation or b snefit of a pecuniary value 

due f or the labour or servic es of an employee".5 

II. PUBLIC ENFORCEi,IEi.JT OF 1'HE OBLIGATIONS ARISING 

FROM THE LAU 

The state, faced with the problem of enforcing t he 

measures which it has taken to protect the employee by 

limiting bis obligation to provide services, by obliging 

the employe r to pay a minimum l'Tage , and to carry out 

5 IVi inimum \lage Act.~ c. 164, R.S.Q., 1941, s .l (h). 



this payment ln accordance with certain rules, has not 

left the enforcement of these measures to the regular 

police authorities alone (though police officers have 

authority to take action following the infringement of 

any of these laws, as of all laws generally) but has 

created, in both France and ~uebec, a Labour Inspection 

Service Hith concurrent jurisdiction with the police 

for the supervision of the carrying out of labour 

legislation. 

77 

The Inspection, established in France by the Law of 

Kay 19, 1874, in order to supervise the work of women 

and chlldren in manufacturing industries, has had its 

competence considerably enlarged. Article 93, L.II.C.T., 

gives it the supervision of the entire second book of 

the Labour Code, whlch governs the legal regulation of 

the obligation to work. Article 44b, L.I.C.T. gives 

the Inspection the right to demand to see the pay book in 

vrhich details of each employee' s remunera ti on are recorded, 

thus giving them control over the execution of the 

obligation to pay the minimum salary. I n the accomplish­

ment of their task, the Inspection has the right to enter 

premlses, and to requisition books and documents. The 

procedure it follows when an infra ction has been commltted 

is not direct a rrest, but the layinz of a charge by means 

of a report to the Public Prosecutor' s Office, and to 
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the Prefect. 

In ~uebec, the terms of reference of the Inspection 

are les s 'V:ide. It is set up under the terms of the 

Industrial and 8ommercial Establishments Act6 for the 

purposes of the carrying out of that act, and is given 

pov.rers of entry and requisition of documents. The Ueekly 

Day of Rest Act7 gives to the Inspection of Industrial 

and Cornrnercï_al ~stablishments (as the service in Q,uebec 

is called) the jurisdiction to supervise the carrying 

out of that act. 

The J>Iinirnum \iage Act 8 gi ves to the iünirnurn V/age 

Commission the power to appoint agents to supervise the 

execution of that act and the ordinan ces made under it. 

?~ore over, the Commis sion may, in their own name, bring 

legal action to obtain the payment of waŒeS due to a 

workman if the latt e r has not served the employer with 

a writ within fift e en days a ft e r the wages became due. 

This they may do notwithstanding any opposition by the 

employee, any r enunciation bv him of the wages due, and 

without being requirPd to prove a tran sfe r of t he cla im 

t o t hem by the employee, or t o put him t n defaul t or 

6 c.l75, R.3.Q., 1941. 

7 c .l66 , R. S .Q., 1941, f i rs t pas s ed 8 Geo.V, c. 5j (1918) 

8 c.l<4, R.S.Q., 1941. 



infor:n him 0f the suit. It is up to the employer to 

raise the objection that a suit has been im"'9lemented 

by the employee withln fiftee n days of the date when 

t he wages became due. 

The penalties which wonld be imposed on those 

committing an infraction would, in all cases except the 

case of a suit for wage s by the lünimwn '/Tage Commission 

of Que bec, be penal in na ture, and iWuld vary from act 

to act. Prosecutioœ for infractions of la~trs governing 

the freedom to hir e and be hired, the obligation to 

provide services and t he level a nd mode of remuneration 

are brought, in France before the Police Tribunal for 

first offences and the Criminal Court for subsequent 

offences, 9 and in Quebec, before the Police Hagistrate, 

the Court of Sessions, or the Justice of the Peace. 
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III. PRIVATE RE:i'-iEDIES I N THE CASE OF TEti; ~ON-L!XECUTION 

OF THE IviU'rUAL OBLIGATIONS OF THE Pi\RTI.i;S 

Notwithstanding the right of the compet en t courts to 

impose penal sanctlons on those VTho cornmi t infractions of 

the l ega l provis ions surroïmding the individual l abour 

contract, such infractions constitute a source of damage 

to the oppos ite partyto the contract, and it is thus open 

9 Brun and Galland , oo. cit., p. 152. 
""'"""'- --
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to hlm to bring a ci vil action vrhich is separa te from 

the penal prosecution. Moreover, a civil action may 

also be brought where there has been a breach of the 

contract ual obli[ations not arising from the law discussed 

in Chapter III, Sections I and II. By and large the 

state has left the solution of these cases of individual 

injury due to a breach of a contractual obligation to the 

terms of the civil law. 

In the case of the Province of Quebec, an individual 

who has suffered damage due to t he breach of an obligation 

on the part of the ether party, whether this obligation 

was purely consensual in origin or arose from the law, 

may seek before the civil courts of the Province to have 

the contra ct judicially resilia ted, may ask that he be 

compensated by the awarding of damages in his faveur, or 

may dema,nd the specifie performan ce of the obli p;ation be 

10 ordered by the judge . In disciplinary matters, he 

may ask that the action of the employer be overruled or 

reduced in severity. Specifie per-formance is never 

ordered by a court when the court has no means of super­

visin~ the execution so ordered, as is nece sso.rily the 

11 case where the contract i s one of a continuous nature, 

10 Art i cle 1065 C.C. 

11 Baudouin, 2E· cit., p . 569 . Charlap, QE.cit., p . 41 
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and thus, specifie performance may be ruled out in the 

case of the individual labour contract. A worker 

wrongfully dismissed, then, cannet be awarded reinstate-

ment by the civil courts, although the Labour Relations 

Board has the pm·rer to re insta te an employee who ha.s 

been dismissed because of his activity in a workman's 

association. 12 It should also be pointed out that the 

judicial resiliation of the contract forma no bar to the 

party injured demanding damages as well. 

Article 1142-1144 of the French Civil Code provide 

for compensatory damages and the judicial resiliation 

of the individual labour contract as remedies for the 

breach of contractual obliga tions, but specifie perfor-

mance is not a remedy which t he parties may demand, but 

rather, one which the judge has the option of awarding. 13 

The judge will never, in France , as in Quebec, order 

specifie performan ce of a pu rely personal obliga tion 

like t hat involved in the labour contract, in order to 

avoid a revival of involuntary persona.l servit ude. 14 

12 c.l62A, R. S . Q., 1941, s . 2la . 

13 Baudouin, 22• cit., p. 567 

14 Ibid. 
Brun and Ga lland, ~ cit ., p . 594 
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In France, however, the civil courts are not, in 

principle, competent to hear rights disputes concerning 

the individual labour contract. A special jurisdiction, 

competent in such questions, vJas first set up by the law 

of l'•.iarch 18, 1806, wh ich aplJlied only to the City of Lyons. 

It was extended to the rest of France by the decree of 

June 11, 1809. The tribunals at that time consisted of 

five employers and four foremen or supervisors. The 

Decree of Eay 27, 1848, provtded for the inclusion of 

representatives of the remaining employees. The Law of 

!-iarch 27, 1907, bas bec orne the fourth book of the labour 

Code and contains the cur1:·2nt rules governine; the labour 

tribunals known as "Conseils de Prud'hommes" (or councils 

of wis e men).l5 Applying originally only to industry 

and commerce, the institution was extended by the Law 

of December 25, 1932, to caver agricultural employments 

and by the Decree of December 22 , 1 958, to a ll ether 

prof3ssions and occupations where an employe r is linked 

to an employee by an individual labour contract. 

The councils a re set up on the proposition of the 

l':iinisters of ,Tus tive, Labour and Agriculture in the local-

ities where the number of employees in the professions 

15 Brun ~nd Galland, ou. cit ., p . 128. ---- --
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and industries under their competence is csreat enough to 

rnerit it. The advice of the municipal councils concerned 

must be heard, and in the case of industry, coffimerce and 

agriculture, such councils are established as a matter 

of right when the majority of municipal co~ncils in the 

region to be governed as well as the departmental council 

ask that one be set up. 

Before actually issuing the decree, its terms must 

be published by the i:vlinister of Lab0ur in the Official 

._Tournal. The opinions of chambers of commerce, agricul-

tural and crafts groups, professional organizations and 

all interested parties are sought. Then a decree is 

issued setting up the council, and indicating its terri­

torial competence, the industries, businesses, agricultural 

activities and other professions to be within the juris­

diction of the council, and the catesories and sections 

into which the council is to be divided. 

There is to be only one council for each city. Where 

the city is too large for one cl1amber to deal wi th all 

disputes, the council must be divided into sections, each 

of which is made up of several categories of professions. 

For example, a council might have an industrial section, 

a commercial section, an agricultural section, a profession­

al section. 
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The decree also must set dovm the number of coun­

cillors to be elected, which must not be less than twelve, 

nor be an oàd number. There must be at least tHo employ­

ers' and two employees' representatives for each professional 

category envisaged by the decree. 

The c~uncillors are elected by two separate collages, 

cne for emp loyers and the other for 11 employés 11 and 

11 ouvriers". To vote, members of both collages must be 

qualified voters in regular state elections, exercise a 

p rofession covered by the decree and have exercised it for 

three years, the last of which must have been spent within 

the territorial competence of the council. 

To be e l igible for election, a worker or employer 

must be literate , over twenty-five years of ag e and of 

French nationality. He must have been an eligible elector 

for three years, have resided in the territorial competence 

of the council fo r three y ears , and h a v e had no convictions 

for any infamous crime. 

Lists of candidate s a r e established for each categ ory, 

a~'d t he e l e ction may r equire two ballots . On t he f irst, 

t lJ.e list which receives an absolute majori t y of the votes 

of its college elects al l its c andidates. If no lis t 

r e c eives an absolute ma jority , t hen a s imple majority of 

t ne college suffices on the se cond ballot. 
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Councillors are elected f or six years wi th one-half 

the council members chosen every three yea rs, in the 

first two weeks of Novernber. Ret i ring members a re eligi­

ble f or re-election • 

.Each section meets in the first two '>Je eks of January , 

a nd elects a president and vice-president, one of whom 

must be an employee and the ethe r an employer, with t he 

presidency altern~tinc between Œroups. The vice-presidents 

and presidents of the various sections t hen meet and elect 

a council president f rom among the section presidents. 

The task of this council is to hear disputes concern­

ing the i nd ividual labour contract and that contract a lone. 

To do thi s , ea ch secti on ha s tvro bureaux, a concilia tion 

bureau, and a bureau of judgment. It i s compul s ory to 

proceed first to conciliation on pain of having the judgment 

of t he burea u of judgment qua shed. 

Swom oned by r e gular mail, the parties mus t, in pr inci-

ple, a ppear in persan. They may be assist~d, or represented 

if the r e a r e cao ~ r easons for their being unabl e to appea r, 

by f e llow ernpl oyers o r employees of the same category , 

l awyers , del egat es of the profe s s i onal or ganizat ions , and , 

i n t he case of er;rployers, by c ompany d irector s or empl oyees. 

Vhere an i ndividual' s r t ght had its source i n a collect i v e 

a g reement , t he s yndicate t o whi ch he b e longs ca n exe r c i se 
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that right before the "conseil de prud'hommes" without 

havins to prove the existence of a mandate authorizing it 

to do so, unless the individual concerned objects. 16 

If conciliation succeeds, a report signed by the 

president and secretary is executory. If it fails, in 

whole or in part, the issues still in contention are sent 

before the bureau of judgment cornprised of four counci_llors. 

Sucmoned by registered letter or by bailiff, the parties 

appear personally, but they may be represented by the same 

categories of persans, listed above, who were qualified to 

represent them at conciliation. Arguments are made 

verbally and l"ri tnesses heard. .A verdict is rende red by 

absolute majority. If the council is divided evenly, a 

civil magistrate o :::' first instance is ca J_ led in to join 

the council and hear the dispute again. When the decision 

is rendered, it is susceptible of review by the Court of 

Appeal when the arnount of the principa l dernand exceeds 

150,000 francs. From there, it can c o before the "Cour 

de Cassation" for 2.n examina tion in la vi only of the merl ts 

of the decision. 

The "cadres" are an exce:;:Jtion to the rule that individ­

ual labour disputes are to be taken before the 'bonseils de 

prud'hommes'~ The plaintiff in a dispute betvJeen a "cadre" 

16 Article 31 t, L.I.C.T. 



and his employer may, if he wishes, take the dispute 

before the jurisdiction which would be competent in the 

absence of a 'bonseil de prud'hommed~ or of a relevant 

section, t.hat is, before the civil courts, \·i here the 
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first instance tribunals have jurisdiction !.n final resort 

up to 150,000 francs. Such a dtspute may also be t aken 

before the commercial tribunals. 

The parties r;;uE;t co before the section of the council 

which is competent for their case, such competence being 

determined not by the nature of the establishmerlt, out by 

the nature of the work. Thus, all disputes between em~loy-

er·s and "employés", \~he the r in vol ved in corrrr.erc ial or 

industrial enterprises, will go be fore the commercial 

section of the council, while disputes between ernployers 

and "ouvriers'' ,.,..ill go before t h e industrial section. The 

councils a re competen t in matters of dis ciplinary action 

taken by the employe r, vlhere the y may uphold, or censure 

his action or reduce the pu..11ishment irr:posed on the v!orker. 

In bath France and Quebec, a rbitra tion of individual 

r i ghts disputes is open to the pa rties , if bath parties 

a gr ee to s ubmit t he problem to a n arbite r or to a gr oup 

of a rbiters. Ho,,.r ever, the "clause c.Jrnpromis soire" wri tt en 

into t he contract, and dec i d i ng tha t d i sput e s that a ris e 

during t he course of t he c ontract will be subrnitted to 
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arbitration is absolutely null in France.l7 .As to the 

Province of Quebec, the matter is still controversial, 

with one eminent jurist asserting categorically that 11 the 

clause compromissoire is vc.lid in Quebec 11 18 while admitting 

11 our jurisprudence •.• is in a degree uncertain and con­

flicting1119 while others deny the validity of such a 

clause. 20 . 

IV. THE Q.U1:STIONS OF PROOF AND INTZRPRETATION 

Before the civil courts in Quebec and the'~onseil de 

prud'hommes' in France, the rules of proof are those laid 

down by the civil codes. In cases in "vlhich the sum in-

volved does not exceed ~50 (in Quebec) or 5,000 francs (in 

France)21 proof may be made by any means, including testi-

mony, presumptions, ':.rritten evidence.22 In France, if 

17 Brun and Galland, QQ• cit.,pp. 157, 963 
Decree of December 22, 1959, article 81. 

18 Walter S. Johnson, Q.C., The Clause Comnromissoire, 
Its Validi ty in Quebec (1-lontreal;-Thérien Freres Ltée. , 
1945) vii. 

19 Ibid. See also Walter S. Johnson, Force of a 
Promise to Arbitra te; Clause Compromissoire, 27-, -Can. 
Bar. Rev:-; 596. 

20 Beaulieu, op. ~., p. 328. Ch~teauguay Perreault, 
Clause Compromissoire et Arbitrage, Lf9427 R. du B., 74. 

21 These sums are not equivalent. 

22 Article 1233 c.e., 1341 C.K. 
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several demands are cumulated, their sum determines 

whether or not testimony is admissible, whereas in Quebec, 

the rule is the reverse. In Quebec, if the action in-

eludes demands based on Qore than one contract, the value 

of each contract is taken separately to determine whether 

or not the value of the action exceeds Jso. 23 

In cases where the amount at issue exceeds J50 (5,000 

francs), testimony and (in the case of France) presumptions 

are not admissible, and the proof must be in writ1ng. 24 

To allovl for cases where no wri tten contract exiets, t h e 

law permits testimony to be introduced to prove the exist­

ence of a verbal contract provided that the party seeking 

to prove t he existence of the contract can produce a 

commencement of proof in writing, tha t is, a writing eman­

ating from the opposite party creating reason to suspect 

that the case alleeed is true.25 The pay statement can 

serve as such a c ommencement of proof in writing for the 

e:nployee, while a receipt from the employee can serve the 

employer in a simila r way. 

Ivloreover, both laws allow for verbal proof in commercial 

23 Article 1345 C. N., Article 1237 C.C. 

24 Article 1233 C.C., ~:.rticle 1341 C. :r~ . 

25 Ibid. 



26 
matters. Under the theory of "actes mixtes", 27 the 

labour contract can be ccmsidered a commercial c cmtract 

on the part of an employer v!ho is a professional trader 

or industrialist, and therefore, testimony may be used 

against him, though not on his behalf since from the 
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point of view of the employee, the contract is civil and 

not commercial. 

French law recognizes that testimony can be produced 

1•.1here there is a moral impossibili ty of obtaining a 
28 

writing. In Quebec, such moral impossibilitv is not 

in the law, but the Quebec lav.r does not discount pre-

surnpt ions along wi th test imony, as do e s the French la\V', 
. 29 

as saon as the amount at issue ~oes above #50. Thus, 

even when the amount of the con tract is grea ter than ;;tso, 

the judge may presume the existence of a contract, for 

example \<Ihere services are being performed. 

In Quebec, Article 1669 C.G. provides tha t in the 

case of domestics and farm servants, 11 the master may, in 

the abs ence of written proof, offer his oath as to the 

26 Article 1235 C.C., Brun and G-alland, .Q.Q• cit., p.3ll. 

27 Brun and Galland, ou. cit., p. 311. 
For Quebec, see Richer v~Perusse, Ll95Q/CS, 108. 

28 Article 1348 C.N. 

29 Charlap, QE· cit., p. 33, Article 1242 C.e. 
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conditions of the engagements and as to the fact of pay­

ment, accompanied by a detailed statement."30 This 

oath may be refuted, as any other test1mony, by contrary 

testimony. Before July 20, 1878, the article provided 

that the master was to be believed on his oath. Article 

1781 C . 1~ ., which provided that the master was to be believed 

when his test1mony contradicted that of the employee, was 

abrogated on August 2, 1868. 

In interpreting contracta in the civil law of France 

and Quebec, prime attention must be given to the intention 

of the parties, rather than the literal meaning of the 

words they have written.31 This applies to the individual 

labour contract as to civil acta in general. 

There is a time limit, or prescription,·within which 

actions for a breach of an obligation arising out of the 

individual labour contract must be taken. If the action 

is for the payment of wages, the prescription in France 

is six months,32 except in the case of domestic servants, 

where it is one year.33 In Quebec, fees for professional 

30 Article 1669 c.e. 

31 Article 1013 c.e., Article 1156 C.N. 

32 Article 49, L.I.C.T., Brun and Galland, 2E.• oit., 
p. 505. 

53 Article 2272, C.N. 
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services may be recovered by acting within five years of 

the date when payment became due, while for employees 

subject to the employer's authority in the carrying out 

of their work the prescription is shorter. It is two 

years where the employee has been hired for a fixed term 

which exceeds one year, in all cases except that of 

domestic servants. It is one yea r for domestic and 

farm servants regardless of the length of their engagement, 

and for all other employees hired for a fixed term of lesa 

than one year, or for an indefinite term.34 For all 

other actions arising out of the labour contract, the 

prescription is thirty years in both France and Quebec.35 

34 Articles 2260, 2261, 2262 C.C., Beaulieu, 22• cit., 
p. 456. 

35 Article 2242 c.e., Brun and Galland, 22• cit., p. 580. 



CHAPTER FIVE 

THE SUSPEi,~SION OF THE INDIVIDU.AL LàBOUR CONTRACT 

The civil codes say nothing about the possibility 

of suspending without terminating the individual labour 

contract. There are cases, however, where to consider 

that the contract had been terminated simply in view of 

the fact that the employee had ceased to provide his 

services would cause hardship to the employee. Such is 

the case, for example, of a cessation of work due to 

illness. The legislator, in sorne cases, and the juris­

prudence in others, have intervened to create a theory 

of the suspension of the labour contract, which is part 

of the overall trend in the development of state inter­

vention in employer-employee relations to protect the 

employee. 

In France this theory is more firmly entrenched 

than it is in Quebec, and the causes of suspension are 

more numerous. First of all, suspension may be the 

result of mutual consent of the parties, for example, 

a request by the employee for a leave of absence due to 

sorne family event. 

93 
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Sickness has, by the jurisprudence, been recognized 

as a cause of the suspension of the labour contract, rather 

than of its termination. 1 The result is that the employer 

cannot accuse the sick employee of a breach of contract, 

and must himself take steps to put an end to the contract 

which he may only do if the sickness is prolonged, or if 

the exigencies of the firm demand immediate replacement 

of the employee, which are matters for the courts to weigh. 

If he takes it upon himself to fire the employee without 

notice, he might expose himself to sanctions for abusive 

breach of contract. Moreover, notice cannot be given so 

as to run while the employee is ill, but must at least 
2 

end after he bas returned to work. The employee must 

inform his employer immediately that he is ill, and fur-

nish proof after his return that such in fact was the case. 

The effects of auch suspension are tha. t the contract 

subsists, and that, at the end of his illness, the employee 

has the right to regain exactly the same employ that he 

left. If he falls to return, the employer must put him 

in default and sue for breach of contract or it will be 

considered that t he employer has tacitly agreed to the 

termination of the contract, in which case no action in 

1 Brun and Galland, QE· cit., p. 605 

2 Ibid. 
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damages will lie. The employer who refuses to rein-

tegrate the employee, exposes himself to an action for 

breach of contract. While the seniority rights of the 

employee continue to accrue during such a suspension, he 

receives no pay, nor does the law governing annual paid 

vacations consider time lost due to ordinary illness for 

the purposes of calculating the length of the vacation, 

though it does consider time lost due to industrial 

accident or professional disease. 

Maternity is also a cause for the suspension of 

the labour contract. The source of this provision is 

not the jurisprudence, but the law. Article 29, L.I.C.T., 

provides that a woman has the right to take six weeks 

before the birth of her child and eight weeks afterwards 

without breaking her labour contract. It is absolutely 

forbidden to employ a woman during the two weeks that 

precede, and the six weeks which follow her delivery, 

under the terms of Article 54a, L.II.C.T. These pro­

visions are sanctioned not only by damages for abusive 

breach of contract, in the case of the employer who 

re~uses to reintegrate an employee who has been absent 

under their terms, but penally as well, under the Law of 

September 2, 1941. If there is an illness resulting 

from the pregnancy, the woman may extend the eight weeks 

of post-delivery suspension for an additional three weeks. 
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The employer may terminate her contract for reasons other 

than her pregnancy, for example if the firm is suffering 

economically due to her absence. 

The affects of this suspension are that the woman 

has the right to regain her place in the firm, under the 

same conditions as employees whose contracta have been 

suspended due to illness. She also retains her seniority 

rights. Though she is not paid while the contract is 

suspended, the law on annual paid vacations provides 

that she does gain the right to paid holidays while on 

leave of absence due to maternity. 

Article 25, L.I.C.T., provides that the contract 

cannot be considered broken for the sole reason that the 

employee has been called to preliminary military training, 

or reserviste refresher training, recalled into the army, 

or ordered by the government to perform certain functions 

for the duration of a war. In these cases, the employee 

is as a matter of· right reintegrated with full seniority 

rights as before the interruption. Though he receives 

no pay, his time served is counted tm'l"ards the establish­

ment of his annual paid vacation. 

In the case of the compulsory period of military 

service, the contract is considered broken, but t~e employ­

ee has the right to be reintegrated without seniority 

on his release from the army, provided that he notifies 
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the employer within one month of his discharge of his 

desire to be reintegrated. The company must reinteg-

rate him so long as his job, or othera of the aame category, 

still exist. Failure to reintegrate leaves the employer 

liable to an action in damages for abusive breach of 

contract. If he is not reintegrated, the employee haa, 

for a period of one year, a priority right to be employed 

elsewhere. 

Amon~ the obligations undertaken by the employee 

when he leases his services to the employer, is that of 

obeying the disciplinary rules of the establishment. 

Moreover, it has been held3 that the employee accepta, 

at the moment of the formation of the contract, the 

sanctions which his brea ch of auch discipl i nary rules 

will entail. Among those sanctions, there is the employ-

er's right to suspend the contract of the employee. 

Thus, a suspension for dis cipli nary purposes is perfectly 

licit, and the employer is not breaking the contract by 

imposing it. The employee receives no pay while he does 

not work, and i s under an obligation to resume his place 

in the f irm a t t he end of the pe riod of suspension. 

Employees who serve on general or municipal co1mc11a, 

or on the board of directors of the Social Security Fund 

3 Brun and Galland, QE• cit., p. 476 
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are, by the Law of August 2, 1949, given the right to 

attend the meetings of these bodies without breaking 

their labour contracta. While the contract is suspended, 

they are not paid. This provisi~n was extended to caver 

members of the 'bonseil de prud'hommes' by the Law of May 24, 

1951. The representatives of the personnel receive a 

certain number of hours each month to fulfil their 

functions, during which they are paid.4 

In the case of construction industries, subject to 

the whims of the vrea ther, a special system of compensa ting 

the employees during the suspension of their contracta 

has been organized.5 The anus for remunerating the 

employees is on the employer, since changes in the waather 

do not constituta "force majeure" absolving him of his 

obligations. Il ,, 1 i h t Force majeure on y ex sts w ere the even 

preventing the execution of contractual obligations is 

both irresistible and unpredictable, and waather, it is 

felt, 1s, under modern conditions, reasonably predictable. 

rrhe employer must remit to the compensa ti on fund 

established in connection with the paid annual vacation, 

a sum equal to five per cent of the salaries he pays, 

minus the sum of 1,008,000 francs. In the case of a 

4 Ordinance of February 22, 1945. Law of April 16, 1946 . 

5 Coda du travail, (Paris, Dalloz, 1959), p. 443 ff. 
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storm, flood, or other weather making the work dangerous 

or impossible, the employer has the right to suspend 

work provisionally. Those employees who have worked 

200 hours in the two preceding months, receive a payment 

from him of three-quarters of their salaries and fringe 

benefits, beginning the day following the stoppage of 

work up to a maximum of 48 daye a year. The fund then 

reimburses the employer. This is not to be confused with 

a seaaonal stoppage which is declared by the Inspector of 

Labour after consulting with the relevant regional pro­

fessional organizations. 6 

Where a plant has been ahut because of an employer's 

condamnation for an offence, he must continue to pay all 

salaries and benefits indefinitely.7 

When, following the second world war, electricity 

and coal were rationed, the atate arranged to compensate 

workers for hours lost during auch suspension of their 

contracta, and paid the wages of all employees paid by 

the hour, day or week , while the employer continued to 

pay t hos e workers paid by the mont h, who generally receive 

the same salary even i f time ia lost. 

6 Brun and Galland, 2..2· cit., p. 612 

7 I bid., p. 613 

The same arrangement 
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was made where workers were unable to reach their place 

of work due to flooding. 8 

Though the employer has the right to resiliate the 

labour contract, by giving the proper notice, when the 

economie position of the firm cannot justify the contin­

ued employment of the entire staff employed at a given 

moment, it is the opinion of some writers9 that the 

employer cannot invoke a temporary economie setback as a 

cause for the suspension of the contract, but that he must 

obtain the consent of his employees before suspending 

them or laying them off for economie reasons. The con-

sequence of this is that the onus for resiliating the 

contract if the employee refuses is on the employer, where­

as a theory which gave the employer the right to suspend 

labour contracta for this reason would shift the onus 

for the termination of the contract to the employee who 

was, against his will, suspended. 

The Law of February 11, 1950 . has formally declared 

that a strike suspends and does not break a labour 

contract. 

In Quebec, the doctrine of suspension of the labour 

contract is much less developed. There is, in fact, no 

law specifically providinE for any such thing. Ordinance 

8 Ibid., p. 613. 

9 Brun and Galland, 22· cit., p. 614 
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Number 3, 1957 of the Minimum Wage Commission10 provides 

that absence due to illness (where the contract has not 

been cancelled), daye on which the firm is closed, the 

annual vacation, the term of notice, and authorized 

absences provided that in all cases the employee held no 

other remunerative employment, are to be considered time 

worked for the purpose of calculating paid vacations. 

This is not the same thing as saying that the contract is 

suspended, and indeed on the daye when the firm is closed, 

and when the employe e is on his vacation there is no sus-

pension at all, since on t bose days the obligation to 

provide services does not exist, and therefore need not 

be suspended. 11 Moreover, during the not i ce period the 

employee works and is paid and he re too t he re is no 

suspension. However, the express mention of the posai-

bility tha t t here may be absence due to illnes s, and yet 

no cancell&t ion of t he contract, i mplie s that the contract 

must be suspended. 

It (il lness) does not, however, terminate 
the contract ipso jure, nor does it justify the 
dismissal of a servant without the cus tomary 
notice, unless the master prove s that he is 
compelled by circumstances to urgently replace 
the servant. Where the illness is of a nature 
to incapaci ta te t he servant f or several v-1eeks, 

10 Francq, ~ cit ., p . 553 

11 Rivéro and Savatier, 22• cit., p. 442 



the master is at liberty to rescind the contract 
immediately without the customary notice.l2 
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This differa from the French rule, which makes notice 

conpulsory in all cases. 

There are no special provisions in the law of Quebec 

for the suspension of the labour contract for maternity, 

which is assimilated to illness. Nor is there provision 

for such suspension for Military service. While the 

Federal Reinstatement in Civil Employment Act, Chapter 236, 

Revised Statutes of Canada, 1952, does not provide for the 

suspension of labour contracta, it does decree that an 

employee who is reinstated after military service is to 

have all advantages he would have had had he remained in 

the service of the employer. 

Disciplinary suspension is based on the prior accept-

ance by the employee of the right of the employer to carry 

out the rules of discipline of the firm, and to impose 

sanctions for their breach. 

Beaulieu is of the opinion that the rule resulting 

from French jurisprudence and the Law of February 11, 1950, 

namely that a legal strike suspends and does not break the 

labour contract, ought to be formally accepted in Quebec. 13 

In ~eneral, the suspension of the labour contract 

12 Charlap, 22• cit., p. 64 

13 Beaulieu, QE· cit., p. 461 
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absolves the employer from liability for the acta of his 

employees, which he bears while the contract is not sus­

pended under the terms of articles 1054 c.e. and 1384 

C.N. 14 Similarly, he is not responsible for accidents 

suffered by the employees while travelling to the place 

of work. His responsibility to fulfil his own contractual 

obligations, where there is a collective suspension, as in 

the case of a strike, is set aside only when the suspen­

sions have the characteristics of "force majeure" that 

is, they are both irresistible and unpredictable.l5 

The legislator and the jurisprudence of France have, 

on the subject of suspension, taken greater pains to 

protect the employee than the legislator and the juris­

prudence of Quebec. 

14 Brun and Galland, 22· cit., p. 915 

15 Ibid., p. 916 



CHAP'rER SIX 

THE EXTINCTION OF THE INDIVIDUAL LABOUR CONTRACT 

I. CAUSES OF THE EXTINCTION OF THE INDIVIDUAL LABOUR 

CONTRACT 

It is the civil law, in both France and Quebec, which 

is the chief source of the causes of the extinction of 

the individual labour contract. 

We have seen in Chapter V, Section III, that one of 

the parties can ask that the individual labour contract 

be judicially resiliated if the other party has not ful-

filled his obligations. Such resiliation does not take 

place aut ~matically, but must be pronounced judicially. 

The demand for auch resiliation is far more likely to 

occur in the case where the contract is for a fixed term 

than where the term is undetermined, since in the latter 

case either party may unilaterally resiliate the labour 

contract on giving notice to the other party. 

There are causes, however, which do bring the con­

tract automatica lly to an end. The two code s provide 
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that the death of the employee 1s a cause of the auto-

matie extinction of the labour contract.l This is an 

exception to the general rule in the civil law whereby 

the obligations as well as the rights of the deceased 

are transmitted to his beira. The motive for such a 

provision is to prevent involuntary personal servitude 
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and to recognize the fact that contracta of employment are, 

in general, made in consideration of the ability or skill 

of the persan employed. 

In Quebec, the death of the employer causes the ter­

mination of the contract "in sorne cases, according to 

circumstances". 2 vfuere the contract is intuitu persona~, 

for example where the purpose was to employ a companion 

or a nurse for the deceased, the death of the employer 

resulta in the termination of the contract. Otherwise, 

the contract binds the heirs of the employer.3 

In France, the situation is not the same. The Law 

of July 19, 1928, modifying Article 23, L.I.C.T., declaree 

expresely tha t any change in the juridicial situation of 

the firm, whether by succession, sale, amalgamation, 

incorpora tion or other causes, does not affect the labour 

1 Article 1668 C.C., Article 1795 C.N. 

2 Article 1668 C.C. 

3 Charlap, QE• cit., p. 59 
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contracta, and the new employer is bound by them. Nat ur-

ally, this is only so if the firm continues to exist. 

Thus, the heir or purchaser would have to be using the 

assets of the firm to produce essentially the same product. 

Even where this is not the case, however, the contract is 

not automatically terminated, and the employer is bound 

to ~ive notice to the employee when resiliating a contract 

of undetermined duration. 4 Similarly, sale of a firm 

does not, according to the jurisprudence of Quebec, bring 

about the automatic extinction of the labour contract.5 

Article 1668 C.C. provides that the contract is 

terminated automatically when the employee becomes, 

without fault on his part, unable to perform the services 

agreed upon. The article doea not make sirnilar provisions 

for the irnpossibility of execution by the employer, but 

Article 1202 C.C. provides generally tha.t 11 when the 

performance of an obligation to do has become impossible 

without any act or fault of the debtor and before he is 

in default, the obligation is extinguished and bath parties 

are liberated." Similarly, although the French code has 

no specifie provision dealing with obligations to do, the 

4 Brun and Galland, 2E• cit., p. 525 

5 Charla~, ~· cit., p. 68; Cobra Industries Ltd., 
v. Gagné, Ll951(CS:-289; Pierre Beullac, De la ruprure du 
contrat du travail,Lï94gj Rev. du B., p. 305--. --
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jurisprudence has developed the notion of liberation due 

to the impossibility of perforrnance. 6 

What actually constitutes impossibility is a matter 

for the courts to decide. Generally they demand that it 

be a complete, permanent and absolute impossibility, but 

where the contract involves a continuous relationship, 

as in the case of the labour contract, a temporary impossi­

bility may, in certain circumstances have the same effect.7 

Moreover, where the inability to perform is due to fortui­

tous event or irresistible force, no action in damages 

will lie.8 

The contract may be set aside by mutual agreement of 

the parties. This solution flowa from the philosophy 

of the freedom of contract. 

Where a contract was signed for an undetermined 

period, and neither the obligation to provide services 

nor the obligation to pay for such services was performed 

for a period of thirty years, during which neither party 

took any steps to require the other party to perform, 

the contract would be extinguished by prescription. 

In contracta where a fixed term haa been stipulated, 

6 Baudouin, QE• cit., p. 553. 

7 Ibid., p. 555. 

8 Article 1072 C.C., Article 1148, C.N. 
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the arrivai of the term puts an end to the contract. 

vlhile strict adherence to the principles of the civil 

law would rule out any possibility of extinguishing the 

contract before the arrival of the term, and without the 

intervention of the courts, by the sole will of one of 

the parties, the jurisprudence has reco·::·nized that where 

one of the parties has been guilty of a fault against 

the other, the injured party may take the initiative to 

put an end to the contract, with the possibility of being 

overruled by the court and condemned to pay damages.9 

In the case of contracta without a fixed term, the 

general rule is the extinction of the contract by the 

will of one of the parties. In France, the Law of 

December 27, 1890 amended Article 1780 C.N. by adding 

''Le louage du service fait sans détennination de durée 

peut toujours cesser par la volonté d'une des parties 

contractantes." This was later amended and incorpor-

ated into the Labour Code as Article 23 of the first 

book, by the Law of July 19, 1928. 

Article 1668 c.e., by setting up terms of notice 

to be given by one party to the other, also recognizes 

the possibility of such unilateral resiliation. 

9 Brun and Galland, QE· cit.,~2· 537; For Quebec, see 
Lang v • .Modern Garment Co., -zl95Q/, R. L., 296; Furman v. 
Muster Ll95Q/, R.L., 46~ 
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The notion of unilateral resili~tion resta on a pre-

sumption that the parties have given their consent in 

advance to the resiliution of the contract by one of 

them.lO 

There is a limitation to this right common to both 

France and Quebec. In both cases, it is accepted that 

the party resiliating the contract must give notice to the 

other party. 

In France, the employer must follow the usage of 

the locality and profession as to the length of the notice 

he must give the employee and vice versa. nowever, 

Article 23, L.I.C.T. provides that the notice which must 

be given by an employer to an employee may never be lesa 

than one month, provided that the employee has served the 

firm for a period of six consecutive months. Where the 

employee takea the initiative to break the contract, there 

ia no such minimum notice period. The Law of March 29, 
11 1935 fixes the notice period for journaliste at one 

month for those employed for three years or lesa by the 

same employer, and at two months for those employed for 

over three years by the same employer. Travelling 

salesmen have the right to one month's notice during 

10 Baudouin, 2E· cit., p. 734 

11 Article 29c, L.I.C.T. 
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their first year of employment, two months' notice during 

their second year, and three months thereafter, according 

to the Law of March 7, 1957, incorporated as Article 29(1), 

L.I.C.T. Superintendents of apartment buildings get a 

minimum of three months' notice. 12 Those incapacitated 

to the extent of 60 per cent, receive two weeks if paid 

by the week, two months if paid by the month. 13 Con-

tractual employees of the state have had not a minimum 

but a maximum period of notice set by the Decree-Law of 

February 3, 1955. The notice is of public order and the 

parties may not agree to dispense with it. 

In Quebec, the jurisprudence reasoning by analogy 

from the provisions in the civil code concerning the lease 

and hire of hous es and things, decided that the frequency 

of payment determined the length of notice that had to be 

given. 14 This solution was continued by the Masters and 

Servants Act15, and by the Act to Repeal the Masters and 

Servants Act16 which incorporated into Article 1668 C.C. 

a provision to the effect that the notice period must be 

12 Law of J anuary 13, 1939. 

13 Law of April 26, 1924 

14 Charlap, 2E• cit., p. 60 

15 1941, R. S.Q., c.328, First passed 44-45 Vic., c.15, 
(1881) 

16 13 Geo. VI, c.69 (1949). 
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of one week where wages are paid weekly, two weeks where 

wages are paid monthly, and one month when wages are paid 

by the year. In Quebec, the notice period is not of 

public order.l7 

If this notice period is not respected, it followa 

that there can be an action in damages for the amount of 

wages that the workman would have earned during the period 

of notice. The employer has the right to pay the employee 

his wages for the notice period and let him go immediately. 

The employee who initiates auch a unilateral resiliation 

of the contract may also leave immediately if he pays to 

the employer the equivalent of the wages he vJould have 

earned during the notice period. 18 If the work relation-

ship is continued, it remains on the same basis as before, 

with all benefits, including the right to the paid annual 

vacation, 19 accruing to the employee. 

The jurisprudence recognizes, however, that if one 

of the parties has been guilty of a serious default with 

respect to the other, the party injured may resiliate t he 

20 contract without notice. This is reasonable in the 

17 Mancini v. La Ville de Montreal, [195~ RL, 269. 

18 Brun and Galland, 22• cit., p. 557 

19 Article 54g, L.II.C.T. 
Ordinance No. 3 , 1957, ~Iinimum Wage Commission , Art.S. 

20 Brun and Galland, 22· cit., p. 549. 
Charlap, 2E· ~., p. 65 
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case where the employee has proved to be a thief, for 

example, or where the employer refuses to pay the wages 

of the employee. 21 

It is up to the court to decide, necessarily after 

the event, whether the dismissal without notice was justi-

fied in the circumstances. The justifying causes that 

have been accepted in France and Quebec are similar. For 

example, disciplinary infractions, repeated failure or in-

ability to perform the task assigned, personal conduct of 

the employee, have all been held to justify auch action, 

though regard is had to the rank and record of the employee 

22 in deciding the case. 

When the cause of the dismissal is "force majeure11
, re-

sulting in an impossibility of performance, there is no 

notice required. 

The French jurisprudence has placed a further limit-

ation on auch unilateral resilihtions. Although the 

parties have the right to unilaterally resiliate con­

tracts, they may abuse this right by using it for the 

purpose of causing unnecessary dama~e to the other party, 

21 Similarly it has been admitted that where the employee 
or employer has been guilty of auch an injury against the 
other, the party seeking judicial resiliation may provision­
ally suspend the contract, with no damages if the action in 
resiliation succeeds. Brun and Galland, 22· cit., p. 537 

22 Brun and Galland, 22· cit., p. 550 
Charlap, 22• cit., p. 65 
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by using it with malicious intent, or for a purpose 

other than that for which the right vJas granted them 

by la.\1. For example~ dismissing an employee for his 

political or religious beliefs, or because he sought to 

exercise a right given him by law would be considered 

abusive. This rule, of jurisprudent1al origin, has been 

written into the civil code23 by the Law of December 27, 

1890, and later modified by the Law of July 19, 1928 and 

1ncorporated into the first book of the Labour Code as 

Article 23. 

In Quebec, the doctrine of abuse of rights 1s not 

admitted, and the employer's or employee's motives for 

resiliating the employment contract are not investigated. 24 

The Labour Relations Act
25 

makes it an unfair labour 

practice to dismiss an employee for the sole reason that 

he was an officer or a member of a workmen's association. 

The act places the burden of proof of the motive for 

dismissal on the employer. 

Article 23, L.I.C.T. lays down a set of criteria 

whereby French judges can determine the amount of damages 

23 Article 1780 C.N. 

24 Baudouin, 2E· cit., p. 1284 
Quaker Oats Co. of Canada Ltd. v. Coté, Lf:_942]' Q.B, 389. 
St. Laurent v. Lapointe et Tremblay Zl95Q7 BR, 229 

25 c. 162A, R.S.Q., 1941. 
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caused by an abusive resiliation of the contract. They 

include custom, the type of service the employee performed, 

seniority, age, and sums paid into the pension fund by the 

employee. 

II. THE ROLE OF THE STATE 

The role of the state at the moment of the termination 

of the labour contract is much more prominent in France 

than in the Province of Quebec. 

Under the Ordinance of May 24, 1945, all unilateral 

resiliations of contracta by employers in the controlled 

sector (industrial, commercial and artisanal employments) 

must be approved by the Departmental Manpower Service, just 

as all new labour contracta in that sector are subject to 

approval. In the supervised sector (liberal professions, 

public offices, professional associations, civil partner­

ships) the Service must be informed of all unilateral 

resiliations. In the free sector, (agriculture, forestry, 

domestic service, entertainment) the parties need not 

even inform the Service. 

Where the authorization of the Service is required, 

a reply must be sent by them within seven daye of the 

request, after which silence is taken to indicate approval. 

Penal sanctions (six days to six months' imprisonment or 
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ten to one hundred thousand francs in fines or both) are 

imposed on the employer who fails to take the required 

steps. The Service has the right to demand an inquiry 

before announcing its decision, which is subject to review 

before the Departmental Director of Labour and the Adminis-

trative Tribunals, but in the case of the latter the appeal 

is only as to the legality of the decision, and not its 

aptness. 

The resiliation, however, begins at the moment that 

the employee is informed, and not when the Service grants 

its authorization. The failure of the Service to agree 

does not per se make the dismissal abusive, nor does its 

approval render such dismissal justified. The employee 

may, moreover, bring an action before a'conseil de prud' 

hommes' claiming an abusive dismissal before the Service 

makes known its verdict.26 

The reason for this is that the purpose of the 

Ordinance is economie, namely, to ensure the fullest 

possible employment of the available labour supply, and 

it is not to set up another court where the legal justifi-

cation for the resiliation could be argued. 27 Therefore, 

as in the case of the hiring of new employees, the Service 

26 Brun and Galland, 22· cit., p. 597. 

27 La Clavière, ~· ~., Fasc. 530, p. 4. 
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is only competent to pronounce upon matters for which it 

is competent. It can only refuse to authorize a resilia-

tion on the grounds that it is not in the economie 

interest of the nation that an additional worker, or a 

particular worker, become unemployed. 

Since economie grounds are among those that entitle 

the employer to resiliate the contract unilaterally, the 

state must compensate the employer for the prejudice he is 

caused by having to retain in his employ a worker whom he 

would otherwise dismiss.28 This does not mean that the 

employer need not submit the resiliation to the Service 

for approval where the grounds are not economie in nature. 29 

Article 10 of the same ordinance provides that where 

there is no collective agreement, the rules of discipline 

must contain a disposition concerning the order of departure 

in the case of collective resiliation, for example, due to 

a slump in economie activity. The length of service, 

family aize and professional qualifications must all be 

taken into consideration. This disposition is estab-

lished by the employer after hea ring the advice of the 

representatives of the personnel. Though he is not bound 

28 Brun and Galland, QE• cit., p. 599. 

29 In practice, "11 arrive fréquernent que (ces 
dispositions) ne soient pas r espectées". Rouast and 
Durand, op. cit., p. 469. 



to follow their advice, once the regulation bas been 

established, the employer is bound to follow the order 

set down. 
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The representatives of the personnel themselves, as 

wall aà former representatives up to six months after 

leaving office, and candidates for such office have been 

protected by the Ordinance of February 22, 1945, modified 

by the Ordinance of January 7, 1959. The employer cannot 

dismiss the representatives of the personnel without the 

approva l of the "comité d'entreprise", or, in the case 

where they fail to approve, that of the Inspecter of 

Labour. Representatives of employees' syndicates, how-

ever, are not accorded the same protection. 

Where a dtsciplinary committee of the employees is 

set up under a collective agreement, it frequently is the 

case that their approval is required before the dismissal 

of an employee. 

Whether a contract is of fixed or of W1determined 

dura ti on, t L.e law of France requires tha t certain formal­

ities be satisfied at the moment of its terminat i on. 

The employee has the right to obtain a Labour Certifi­

cate which the employer must deliver even if the employee 

does not r equest it. The Certificate must contain the 

names of the employer and employee, the date of entry into 
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and departure from employment, the nature of employment 

held, and where there were more than one, the dates between 

which each was held. The purpose of this is to enable 

the employee to obtain new employment, and so the employer 

must refrain from adding personal commenta which would be 

unfavourable to the employee.3° 

The employer, in an effort to obtain a receipt from 

the employee in order to contest further demanda for 

payment and to prove the closing of accounts between them, 

often in the past cajoled the employee into signins a 

receipt for all claims when in actuality the empl8yee was 

still owed a part of his salary. To counter this, the 

jurisprudence evolved the rule that a generally worded 

receipt does not prove that a particular payment has been 

made, and that only express mention of a debt in the 

receipt would enable the courts to conclude that that debt 

had been satisfied. The law has intervened, and, by the 

Law of December 31, 1955, a receipt worded generally, 

written in full and signed by the employee, in two copies, 

one of which remains with the employer and one with the 

employee, made after the termination of the contract and 

not before, 1s presumed to be valid with respect to all 

30 Brun and Galland, 22· cit., p. 531. Article 24, 
L.I.C.T. 
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payments owing to the employee. The employee may, however, 

renounce the receipt within two months by registered 

letter to the employer. In this case~ the receipt is 

valid only for the payments actually made. After two 

months, a receipt, however general in language, is con-

sidered valid for all debts owed to the employee by the 

employer and the employee may take no further action. 

This does not mean that the employee cannot settle with 

the employer and actually agree to accept lees than was 

due him, but whether or not there was such an agreement 

must be determined by the courte. Moreover the receipt 

cannot in any circumstances be presumed to cover damages 

owed due to an abusive dismissal.3l 

The law has created a number of indemnities which are 

due at the time of the termination of a labour contract. 

Where a contract of a journalist is resiliated by the 

employer without the employee having b een guilty of a 

default of hie obligations, the journalist has a right to 

one month's pay for each year of service, with a maximum 

of fifteen months' pay. He may avail himself of this 

indemnity even if it is he who takes the initiative to 

leave when the publication of his newspaper ceases, or 

31 Brun and Galland, 22· cit., p. 533. Article 24a, 
L.I.C.T. 
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is ceded to another publisher, or changes its political 

orientation.32 Similar provisions exist for employees 

in civil or commercial aviation33 who receive either a 

full month's, or a half-month's, salary for each year 

served, with a maximum of twelve months', or six months' 

Sé . .:.lary. Contractual employees of the state, and 

employees of state corporations receive half of one 

month's salary for each of the first twelve years they 

have served, one-third of one month's salary for subsequent 

years. 34 

The Law of July 18, 1937 establishes an indemnity to 

COQpensate travelling salesmen for their clientele if 

the employer has taken the initiative to resiliate the 

contract, where the contract is of undetermined duration, 

or to fail to renew the contract where it is of fixed 

duration. 

The most impo!tant kind of indemnity, e conomi cally 

speaking , is that compensating the reclassification and 

retraining of the employee, designed t o ensure quick 

transit ions to new employment for members of the work f orce 

32 Article 29d and e, L.I.C.T. 
Rivera and Savatier, ~· cit., p. 470 

33 Brun and Galland,~· 211·, p. 585 

34 Ibid. 
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whose jobs have been lest due to the closing dawn, reduc-

tien or reconversion of the activities of a firm. The 

state not only aids firms which undertake programs of 

retraining, but also pays the employee the costa of trans-

porting his family and property to the place of new 

employment, as well as the costa of installing himself and 

his f amily there, providing he maves within six months of 

finding his new job. 

worker's f amily.35 

Payments vary with the aize of the 

These provisions (the requ irement for the permission 

of a government service before resiliating the labour 

contract, the special protection afforded the representa-

tives of the personnel at the time of dismisaal, the 

obligations of the employer to issue a Labour Certificate, 

the regulation of the effect of a receipt signed by the 

employee, the indemni ties payable for seniority and for 

displa ceru ent) do not exist in t he law of Quebec. 

35 Decree, Septernber 14, 1954, modified by the Decree, 
June 30, 1955 and the Decree, December 6, 1954. 



CHAPTER SEVEN 

CONCLUSION 

The role of the state in employer-employee relations 

has increased considerably since the time of the codifi­

cation of the civil codes. In both cases public policy 

has favoured the protection of the employee and measures 

have been introduced to that effect. 

In this regard, the French Government has ventured 

further than that of Quebec, legislating, . in almost all 

cases, in greater detail, to cover larger groups, and 

introducing greater protection for the weaker party to 

the individual labour contract. 

The outstanding feature of the institutional frame­

work within which individual labour relations are carried 

out in which there has been a divergence of policy between 

France and Quebec, has been the creation in France, as 

early as 1806, of a distinct tribunal to hear individual 

rights disputes in labour matters. This is especially 

important considering the fac t tha.t in France individual 

disputes are t aken before these tribunals even when the 
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right being acted upon arose from a collective agreement. 

In practice, it is the collective labour agreement, 

and not the individual labour contract, which creates 

the important provisions, in the substantive sense, which 

govern the employer-employee relationship. Increments 

to the minimum wage, shorter hours than provided for by 

law, longer p~id vacations, a greater number of paid 

holidays and many other benefits have their source in the 

collective agreement. Let us proceed now to examine 

the role of the state in collective labour relations. 



PART T\'/0 

COLLECTIVE LABOUR RELATIONS 

CHAPTER ONE 

COALITIONS AND PUBLIC POLICY 

As it became obvious to the legislator that the 

juridical equality of the parties to the indiviàual labour 

contract did not reflect the real inequality that existed 

between them economically, the state intervened not only 

to modify the terms of the individual labour contract, 

but also to permit at least a partial redress of the lm­

balance in bargaining power by freeing workmen's combinations 

from the illegality which had surrounàed them under the 

regime of laisser faire liberalism. To the extent that 

the state has chosen to allow the parties to bargain 

collectively concerning the terms and conditions of labour, 

the philosophy of liberalism has been preserved. In 

principle, both France and the Province of Quebec prefer, 
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as a matter of policy, the determination of the conditions 

of labour by the parties to the setting of such conditions 

by state decree. 

The change in the attitude of public policy towards 

workmen's combinations has been a slow one. Quebec, as 

a ceded territory from 1763, was governed from that date 

by the public law of England, in conformity with the long­

established rule of International Law that public law 

follows the flag. 1 Criminal law being a part of public 

law, it was the common law of England which governed 

Quebec in criminal matters from 1763, and combinations 

of workers for the purpose of attempting to raise wages 

or al ter conditions of labour ..,.re re held by tha t law to be 

criminal conspiracies, contrary to the freedom of commerce, 

and consequently, against the public interest. 2 

The Quebec Act of 1774j explicitly declares that 

the crimina l law of & gland , the benefi t s of l'Thich "have 

been sensibly felt by the inhabitants from an experience 

of more than nine years during which it has been uniformly 

administered" 4 was to continue in force. 

1 Lareau, QE• oit., p. 37 

2 Beaulieu, 22• cit., p. 30 

3 14 George III, c.83. 

4 Section XI, Ibid. 
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The Constitutional Act5 dividing Quebec into Lower 

and Upper Canada, continued in force all laws and statutes 

in affect before its passage.6 The same provision was 

made by the Act of Union,7 creating the Province of 

Canada, by uniting Upper and Lower Canada. 

The British North America Act, 1867, Section 91 (27) 

put criminal law into the hands of the Federal Government. 

Under the Union Government, an act was passed in 

1841 to consolidate and amend the laws relating to offences 

against the person.8 It outlawed assault committed while 

taking part in an attempt to raise wages in combination. 

In 1869, after Confederution, another act was passed to 

consolidate the laws of the variotls provinces concerning 

offences against the person.9 Assault, or the use or 

threat of violence, to prevent or dissuade anyone from 

working at a given trade was made an offence punishable by 

two years' imprisonment. 

It was only in 1872, after a strike of typographers 

in Toronto, that Parliament was persuaded to bring the 

Canadian criminal law into line with English criminal law 

5 31 George III, c.31. 

6 Ibid.,· Section 33. 

7 3-4 Victoria, c.35, Section 46. 

8 4-5 Victoria, c.27. 

9 32-33 Victoria, c.20. 
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on the subject of combinations of workmen, Znglish law 

having been amended in 1824, 1825, 1859 and 1871, 

rendering such combinations legal. Accordingly, the 

Trade Unions Act, 10 a copy of the English act of 1871, 

was passed, by which associations attempting to regulate 

relations between employer and employee, or to impose 

restraints on trade were freed from the doctrine of 

criminal conspiracy. However, the act provided that 

no court could admit actions to enforce agreements be­

tween members of auch associations Betting conditions 

under which they would or would not work, or providing 

for the payment of dues or fines to the organization, or 

for the use of the funds of the organization, nor could 

they hear actions involving agreements between two 

associations.11 

Moreover, only associations which registered under 

the terms of the law were protected by it. Seven 1nd1vid-

uals or more could ask the Registrar-General of Canada 

to register auch an association. They had to forward 

their constitutions and by-laws, a list of their executive 

of ficers, and i nd icate the loca tion of their permanent 

head-office. The similarity of this provision to the 

10 35 Victoria, c.30. 

11 Colas, op. cit., p. 149. 
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The association was to be administered by an assignee, 

or a number of them, a general council, treasurer, and 

other officers. The assignees were not personally re-

sponsible for deficits (unless due to their acta constitut­

ing a crime) and in their name the association could buy 

or rent up to one acre of land, act in justice for the 

property of the association, sue the treasurer. The 

association was required to report to the Registrar-General 

each year the amounts of association receipts, disbursements, 

assets and liabilities. 

Large portions of the Trade Unions Act have been 

held to be ultra vires the Federal Government, and yet 

the measure remains unchanged in the Revised Statutes of 

Canada. 13 At any event, organized labour did not take 

advantage of the privilege of registering with the Govern-

ment, and the same statua of 1egality was conferred on 

them without registration by the Griminal Code. In 1892, 

Section 517 of the Code put workmen's associations outside 

the pale of the crime of conspiracy in restraint of trade. 

The section has b ecome Section 409 of the new Criminal 

Code of 1955. While Section 520 of the Code of 1892, 

12 Ibid., p. 151. 

13 Beaulieu, QE· cit., p. 86 
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14 
cod1fyine; a law of 1889, expressly made workmen's 

associations liable to prosecution for conspiracy to 

1imit the faci1ities of transportation and production 

and to restrain industry and commerce (virtua11y wiping 

out the gains of 1872), the section was amended in 

190015 , to the effect that "this section does not apply 

to combinations of workmen or employees for their own 

reasonable protection as workmen or employees". 

Thus, by 1900, the legality of workmen's associations 

was clearly established. Alongside this deve1opment, 

there was the extension to these associations of the 

right to avail themselves of the self-help techniques 

which are a vital part of bargaining strategy. 

The Crimina1 Law Amendrnent Act of 1872, 16 fo1lowing 

the lead of the English act of the sarne name passed in 

1871, forbade the use of intimidation, violence or 

molestation to force an employer to fire a worker or to 

cause a worker to quit, to force an employer not to 

offer or an employee not to accept employrnent, to force 

an employee or em~loyer to join or not to join an assoc-

iation, to force an employer or employee to pay any fine 

14 52 Victoria, c.41 

15 63-64 Victoria, c.46 

16 35 Victoria, c.31 
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imposed by such an association, to force an employer to 

alter the method of direction of the company, or the 

number of employees in his employ. N:olestation or 

violence would be interpreted to include the continuoua 

purauit of a persan from place to place, the hiding of 

tools, clothes or ether affects owned or used by such 

an individual, watching or besetting a house or place 

where the individual resides or works. The latter 

provision was intended to outlaw picketing. 

An act of 187617 revised these measures in the 

following terms:-

1) Every one "\'rho, wrongfully and wi thout 
lawful authority, for the purpose of compelling 
another persan to abstain from doing anything that 
he has a lawful right to do, or to do anything 
that he has a lawful right to abstain from doing 

a) uses violence or threats of violence to 
that persan or to his wife or children, or injures 
his property, or 

b) intimidates or attempts to intimidate that 
persan or a relative of that persan by threats 
that, in Canada or elsewhere, violence or ether 
injury will be done to or punishment inflicted 
upon hlm or a relative of hia, or ghat the proper­
ty of any of them will be damagedl 

will be guilty of the crime of intimidation. Moles-

tation or threats still included persistent pursuit, 

hiding of tools and watching and besetting, but an 

17 Colas, QE• cit., p. 156. 

18 Ibid. (no'ltr section 366, Criminal Code, 1955). 
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exception was added:-

2) A persan who attends at or near or approaches 
a dwelling house or place, for the purpose only of 
obtaining or communicating information, does not 
watch or beset within the meaning of this section. 

This creates an area of legal picketing. In 1892, 

when the Canadian criminal law was first codified, 

subsection 2, quoted above was not included along with the 

rest of the 1876 law which became sections 523, 524 and 

525 of the Code, since it was thought unnecessary to 

make express mention of peaceful picketing as being legal. 

The subsection was restored in 193419 and with the former 

sections 523 to 525 has become Section 366 of the Criminal 

Code, 1955. 

In 1877, a law was passed repealing the old English 

rule that it was a crime to break a labour contract. 20 

Section 521 of the Criminal Code of 1892 makes it criminal 

to break a contract when there is reasonable cause to 

know that the probable consequences will be to endanger 

life, cause bodily injury, expose valuable property to 

destruction or serious injury, delay or prevent the 

running of a locomotive engine or other car on a railway. 

Subsection 2 excludes employees acting alone or as members 

19 24-25 George V, c .47 

20 40 Victoria, c.35 
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of an association as long as the provisiomof law or in 

contract concerning the settlement of disputes has been 

observed. This has become Section 365 in the Code of 

1955. 

Reruoving the crime of breach of contract was a first 

step towards legalizing the strike as the ultimate 

weapon in bargaining. Section 519 of the Code of 1892 

provided that it was not to be considered conspiracy to 

refuse to work with a workman, or for an employer, or to 

do any act for the purpose of a trade combination, unless 

auch an act is expressly made an offence. Trade combin-

ation is defined as a combination between masters, or 

workmen, or other persona for the purpose of regulating 

or altering the r e lations between masters and workmen, 

or the conduct of a master or \'iorkman in or in respect of 

his bus iness, employment or cont ract of employment or 

servi ce . This has become Section 410 of t he new Criminal 

Code. Taken together with Section 411, it protects 

employees who s trike from being charged with conspiracy 

if t he object of t he strike i s the furthe r ance of a trade 

combination, or their own rea s onable protection. Thus, 

any other object would make the strike illegal. A strike 

is also illegal if i t s object, or t he means of carrying 

it ou t a re illega1.21 

21 Alfred Cosby Crysler, Handbook on Canadian Labour 
Law (Toronto, Carswell, 1957), p. 70.--
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The protection of sections 410 and 411, therefore, 

would not cover sympat~1y strikes, or strikes whose purpose 

is the revolutionary overthrow of the government. 22 

Not every work stoppage is a strike23 and it would 

be up to the judge in a given case to determine whether 

a strike had occurred. Making use of the definition in 
24 

Section 2 of the Quebec Labour Relations Act which 

declares a strike to be "a concerted cessation of work 

by a group of employees", it appears that the necessary 

elements would be an actual stoppage of vJork, a concerted 

action implying a decision by the group to strike. Section 

52 of the new Criminal Code exempts strikers from the 

charge of sabotage. 

Slowdowns are a self-help technique which are not 

illegal under the criminal law of Canada, but which has 

been made an unfair labour practice in Quebec. 25 By 

implication, it is not considered a strike. This conforma 

to the situation in France. 

The blacklist ls not illegal in Quebec, since under 

Section 410 of the Criminal Code, it is not contrary to 

22 Ibid. p. 75 

23 c.l62 A, R.S.Q., 1941, s.24. 

24 Ibid., s.2. 

25 Ibid., s.24. 
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law to refuse to work with a workman. Under certain 

circumstances it misht be actionable civilly. 

The law also has chosen to allow employers a self-

help technique as a counter-attack. Lockouts are not 

treated in the criminal law, but are defined in the Labour 

Relations Act
26 

as ''the refusal by an employer to give 

work to a group of his employees in arder to compel auch 

employees, or to aid another employer in compelling his 

employees to accept certain conditions of employment". 

The development in the attitude of public policy 

towards combinations of workmen and towards the self-

help techniques they use in bargaining with employers 

has followed a path in France similar to that taken in 

Canada. From a period when auch combinations were 

strictly illega l under the criminal law, the law has been 

altered so as to look more favourably upon such groups as 

affording a measure of protection tc the isolated employee. 

The French Revolution produced the idea that auch 

combinations were dangerous to the liberty of the individ-

ual worker. In the words of the sponsor of the "Loi Le 

Chapelier", "il n'y a plus que l'intérêt pa rticulier de 

chaque individu et l'intérêt général. Il n'est permis 

à pers onne d'inspirer aux citoyen s un intérêt intermédiaire, 

26 ~., s. 2 (g) 



de les séparer de la chose publique pour un esprit 

de corporation. 1127 
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The Decree of March 2-17, 1791 abolished the guilde, 

and provided that each citizen would have the freedom to 

choose his employment. The Loi Le Chapelier itself, 

June 14-17, 1791 forbade permanent employees or employers 

combinations under Article 2. Article 4 prohibited more 

temporary coalitions:-

Si contre les principes de liberté et de la 
Constitution, des citoyens attachés aux mêmes 
professions, arts et métiers prenaient des 
délibérations, faisaient entre eux des conventions 
tendant à refuser de concert ou à n'accorder qu'à 
un prix déterminé le secours de leur industrie ou 
de leur travaux, lesdites délibérations et 
conventions, accompagnées ou non du serment 
seront declarées inconstitutionelles, attentatoires 
à la liberté et à la déclaration des droits de 
l'homme et de nul effet. 2~ 

The individual contract was in the mind of the legislator 

of 1791 the only type of agreement consistent with the 

preservation of liberty. 

The Law of 22 Germinal in the Year XI confirmed 

this prohibition, but dealt more leniently with employers' 

associations than ~ovith those of employees. Article 6 

provides that where an employers' association attempts 

27 Jean f·iontreuil, Histoire du mouvement ouvrier 
en France (Paris, Aubier, 1946)-p. 43. 

28 Ibid., p. 44. 
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to unjustly and abusively force a reduction in salaries, 

the ernployers may be fined between lOO and 3,000 francs 

or be sentenced to an imprisonment of up to one month, 

or both. Article 7, however, provides that an employees' 

coalition to arrange a concerted stoppage of work shall 

render liable such employees to imprisonment of up to 

three months, or if the acts were accompanied by violence, 

assault or rioting, the parties and accomplices are liable 

to still heavier penalties. 

The Criminal Code of 1810 codified these provisions 

with sorne modifications. The penalty for ernployers was 

made a fine of from 200 to 3,000 francs. To be punish­

able, the employers must have made an actual attempt at 

executing their conspiracy. Workers' coalitions were 

punishable even if there were no attempt at execution by 

a minimum of one month and a maximum of three rnonths' 

imprisonment. Article 416 created a new crime, with 

the same punishment , that of a worker who blacklists or fines 

an employer or another worker. The leaders of coalitions 

prohibited under articles 414-416 would be imprisoned 

for a pe riod of from two to five yea rs or be put under 

police surveillance of at least two years' duration, and 

possibly f ive. Penalties were increased in 1834. 

Even the Revolution of 1848 did not do much to 

alleviate the suppression of employees' and employers' 
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associations. Though the Decree of February 29, 1848 

enunciated the principle of the liberty of association, 

which was inscribed in the Constitution of November 4, 

1848, the fear still existed that coalitions "ont pour 

effet manifeste de détuire ou de modifier les effets de 

la concurrence et de la proportion entre les offres et 

les demandes" 29 and the only reform was to equalize the 

punishments for workers and employers under the criminal 

code. Article 416 was extended to employers, but it 

was still illegal to form even a peaceful coalition. 

Under the "coup d'état" of December 2, 1851, the 

freedom of association disappeared even in principle. 

With the advent of the liberal phase of the reign 

of Napoléon III, the first breakthrough occurred. Follow-

ing a strike of typographers, the Emperor pardoned those 

who had been convicted for carrying on an illegal combin-

at ion. The law of May 25, 1864 provided for the freedom 

of coalition. Nothing was to be illegal when done by a 

group which vrould not be illegal when done by an individ­

ual. Articles 414-416 of the Criminal Code were replaced 

and the new offence of interference with the freedom of 

labour was created. The new Article 414 punished the 

use of violence, assault, threats or fraudulent acte 

29 Dolléans and Dehove, 2E· cit., Vol. I, p. 164 
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designed to provoke or maintain a collective cessation of 

work by a prison term of from six daye to three years and 

a fine of from 16 to 3,000 francs or one of t he two. 

This simply reinforcea the penalties for the offences of 

violence, aaaault, threats or fraud when used otherwise 

than in a labour dispute. Article 415 punished the same 

acta when dona collectively, where 414 dealt with the 

case of an individual, or of aeveral unorganized individ­

uals. Article 416 made it an offence to impose, by 

concerted plan, any fines or prohibitions endangering 

the freedom of labour. According to the sponsor of the 

legislation, the pur9ose of t his article was to prohibit 

the blacklist while not making illicit a strike for 

legitima te purposes .• 30 

The re f orm of 1864 covered only tempora ry groupinga 

of workmen, and permanent organizations were still subject 

to the ban of Article 291 of the Criminal Code which 

provides that groups of twenty people or more must hav~ 

government permission before forming and meeting. On 

representations from the workers of Paris that eighty 

employers' groups were being tolerated, Napoléon II 

extended auch toleration t o employees on condition t hat 

such groups deposit their by-laws and cons titutions, 

30 Dolléa ns and Dehove , QE· cit., Vol. I, p. 258 
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announce their meetings in advance to the public authorities, 

and allow a Government representative to attend. 

The toleration was revoked temporarily in Paris in 

1872 and in Lyons in 1874, out of growing fear of the 

strength of the Communist International. .After 1876, 

toleration was again extended to workers' associations. 

It was only with the fundamental law of March 21, 

1884, still on the statute books and governing the con-

stitution and formation of employees' and employers' 

syndicates th<::t the right of permanent professional assoc-

iation was granted. A general right of association was 

not introduced until 1901. As modified in 1920, this 

law constitutes the basic right to recognition for pro­

fessional syndicates. 

Self-help methods have been extended by the law to 

these syndicates. The Law of 1884 repealed Article 416 

of the Criminal Code, which took the blackl1st out of the 

realm of the criminal law. Jurisprudence has held, how-

ever, that the use of the blacklist 1ncurs the civil 

responsibility of the user. 31 

Articles 414 and 415 of the Criminal Code remain 

today as they were in 1864, prohibiting interference with 

the freedom of labour by using violence, threats, assault 

31 Rivero and Savatier, 2Q.cit., p. 53. 
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or fraud to provoke or maintain a cessation of work. 

Thus, picketing which does not make use of such methode 

of persuasion is legal. The fines for offences against 

these articles have been increased. 

When articles 414 and 415 of the Criminal Code were 

replaced in 1864, the last prohibition of strikes dis-

appeared. Under the jurisprudence, however, a strike 

involves a number of elements, the absence of which makes 

the group or individual stoppinc work civilly liable for 

damages. A strike must be concerted, which implies a 

premeditated decision of a group, it must actually result 

in a stoppage of work, and must have as its aim the defence 

or amelioration of conditions of work. It has been held 

in juàicial decisions that a slowdown, since it does not 

result in a stoppage of work, is not a strike. Since the 

defence or amelioration of the conditions of -vwrk are not 

the primary aim of a political strike, these too have been 

held to be abusive. \ilhere the sympathizing group has 

no interest, a sympathy strike incurs the civil responsi­

bility of the str1kers.32 

Strikers, of course, may not commit a criminal offence 

in the course of a strike. Thus, causing the deterior-

ation of instruments of manufacture or of marchandise, 

32 Brun and Galland, 22· cit., pp. 899, 901 and 917. 
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contrary to Article 2~43 of the Criminal Code, or rioting 

or inciting to riot, contrary to articles 5 and 6 of the 

Law of June 7, 1848, are still offences in the course of 

a strike. The practice of occupying the struck plant 

which was for a time the favourite of French syndicates, 

has been declared interference with the property rights 

of the employer and the police may be ordered to expel 

the strikers. If the police choose not to expel them in 

order to maintain the peace, the state must pay damages 

to the employer.33 

The Law of July 11, 1958 permits the state to 

requisition the services of persons where the security of 

the state is involved. Continued in force annually after 

the war, and indefinitely by the Law of February 28, 1950, 

its constitutionality v;hen used to requisition the services 

of strikers in vital areas of the economy was upheld by 

the Conseil d'Etat in 1950. 34 

As in Canada, lockouts do not form the subject 

matter of any article of the Criminal Code, and so must 

be considered legal subject to the provisions of the civil 

law governing their use for illegitimate purposes, in which 

case the employer would be liable for damages. 

From an examination of the development in French and 

53 Ibid., p. 894 

34 Brun and Galland, 22· cit., p. 889. 
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Canadian criminal law towards allowinG the formation of 

permanent ewployers' and employees' associations, and 

towards permitting them the use of various self-help 

techniques in bargaining, we now turn to a discussion of 

the rules governing the constitution and formation of 

such associations. 



CHA.PTER 'll'\1v0 

Tf-I.E CONSTITUTION AND FORMATION OF EMPLOYilltS 1 .~ND EMPLOYE~ 1 

ORGANIZATIONS 

The legislator, while adopting a policy of favouring 

collective bargaining in the solution of disputes between 

employers and employees, has surrounded the constitution 

and formation of collective organisme of employees and 

employers with a number of dispositions. 

The Professional Syndicates Act of Quebec1 , which is 

still law in the Province, was the first legislative step 

taken by the Government of Quebec to provide for the forma-

tion of permanent groups of employers and employees for 

the purpose of the "study, defence and promotion of the 
2 

economie, social and moral interests of their members" • By 

contrast, the act was not intended to permit the formation, 

under the guise of professional syndicates, of political, 

commercial, religious or frivolous organizations. 3 

1 c.162, R.S.Q., 1941. 
c·.112, ( 1924) 

2 Section 3, Ibid. 

First passed as 14 George V, 

3 Beaulieu, QE· cit., p. 128 
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Passed at the instance of the Catholic syndicates 

(which were forming without benefit of legislation in 
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the Provinces4 ) and modelled on the legislation of France 

of 1884 and 1901, 5 it provides for the voluntary incor-

poration of professional syndicates. Any twenty persona 

or more, who must be Canadian citizens, engaged in the 

same profession, the same employment, or in similar 

trades, or doing correlated work having as object the 

establishment of a determined product, may make and sign 

a memorandum setting forth their intention of forming an 

association or professional syndicate. 

In this memorandum, they must indicate the name of 

the association, its object, the full names, nationalities, 

and addresses of the first directors (of which there must 

be no lesa than three, no more than fifteen) and of the 

first president and secretary. The site of the princi-

pal headquarters of the group must also be mentioned. 

The constitution and by-laws of the group must be forwarded 

with this declaration. 

On receipt of such a declaration, the Provincial 

Secretary may, though he is not obliged to do so, incor-

porate the group, which incor~oration becomes effective 

4 H.A. Logan, Trade Unions in Canada, (Toronto, 
:fv'iac:tv11llan, 1948), p. 425. -

5 Beaulieu, 22· cit., p. 114. 



on publication in the Quebec Official Gazette at the 

expense of the syndicate. 
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Minora of at least sixteen years of age may join 

auch syndicates without the permission of their tutors, 

and rnarried women may join saving the case in which the 

husband makes a formal objection. Only Canadian citizens 

may be members of the board of directors or employees of 

the syndicats, but foreigners may make up as much as 

one-third of the total membership. Members may resign 

from the syndicate at will, but in that case, the syndi­

cats may claim three months' dues. 

The by-laws must mention the number of directors to 

be elected (not less than three, not more than twenty-five, 

unless the Provincial Secretary authorizes the syndicate 

to provide for a greater number when he deerns it to be in 

their interest), as well as the amount of the entrance fee 

(not lesa than one dollar) and annual assessment (not lesa 

than $6) to be paid by members. Payment of the assess­

ment may be suspended by the by-laws in the case of 

unemployed members. In all other cases, failure to pay 

dues resulta in the suspension of the members whose dues 

are more than three months in arrears. The syndicate may 

alter its by-laws or change its name with the approval of 

the Provincial Secretary. Syndicates are required to keep 

minutes of the meetings of the members and of the board of 
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directors, and records showing the full names, address, 

nationality and occupation of each member, his date of 

admission to the syndicats, his retirement from it or his 

suspension, as well as of the revenues and expenses, assets 

and liabilities of the syndicate. 

Such syndicates, being incorporated and thus having 

a civil personality, have the right to act in justice, 

acquire movable or immovable property both by onerous and 

by gratuitous title, for the carrying out of their objectives. 

They are also given the specifie privileges to create funds 

to indemnify members against death, illness, unemployment, 

to devote part of their resources to low-coat houaing, 

workmen's gardens, and physical and hygienic training, to 

establish information bureaux for offers of and applications 

for work, to establish and administer professional projecta 

for scientific, agricultural or social training, lectures, 

and publications of professional interest. The y may also 

subsidize and assist production and consumption co-operatives, 

buy, sell, lend or distribute necessaries for the maintenance 

of familles or professional activity (tools, raw materials, 

and so on), organize and advertise sales of products which 

are made by their members, register their label. Most 

important, they a re g iven the right to enter into agree-

ments or contracta with other ayndicates, partnerahips, 

firms or pers ona, relating to the collective conditions of 
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labour. They may exercise in court the rights of their 

members with respect to all acta prejudicial to the 

collective interest, and in favour of each member, 

without specifie authorization, to defend his rights 

arising out of the collective agreement, unless ha speci-

fically objecta. 

The accounting of the syndicats must be so arranged 

that each specifie service is recorded separately. A 

specifie fund may be liquidated without affecting the 

statua of the syndicats. Pension and special mutual 

benefit accounts are unse1Zable, except for the payment 

of the benefits which they were set up to provide. This 

measure is clearly designed to encourage registration 

and incorporation of employees' groups under the act. 

In fact, however, only the national Catholic workmen's 

organizations have availed themselves to any extent of the 
6 provisions of the act. Members, moreover, are not 

liable for the debts of the syndicate.7 

The act further provides that three or more auch 

syndicates may unite to form a "union" or federation, for 

the debts of which member syndicates are not responsible, 

by following the same procedure for the setting up of the 

6 Beaulieu, 2E· cit., p. 116 

7 Colas, QE• cit., p. 173 
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syndicates themselves, with the added requirement that 

the resolution of the member syndicates indicating their 

decision to fon:n auch a "union" must accompany the memo­

randum to the Provincial Secretary. In 1947, due to 

doubts as to the legality of the existence of the Canadian 

and Catholic Confederation of Labour, Section 15A was 

added, which provided that "unions" and federations may 

further combine themselves into confederations, enjoying 

all the rights granted to federations, by followinE the same 

procedure as tha t for the constitution of federations. 

Section 28, added at the ·same time, specifically validated 

and legalized the incorporation of the Canadian and Catholic 

Confederation of Labour. 

Indemnity funds set up by such confederations may, on 

the approval of the Provincial Secretary, and on the 

recommendation of the Superintendent of Insurance, be given 

a corporate personality. The federations have the power 

to administer the special funds set up by member syndicates 

if the syndicates so wish. They may also institute councils 

of conciliation and arbitration for the settlement of 

disputes between syndicates. Municipal corporations are 

empowered to grant tax exemptions on the immovable property 

of the syndicate used for meetings, or as a library or 

lecture hall. 

The Provincial Secretary may terminate the existence of 
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a syndicats if he ascertains that they have ceased to 

exercise their corporate power, if they have fewer than 

twenty rnembers who are Canadian citizens, or if fewer than 

two-thirds of the members are Canadians. Federations may 

have their corporate existence terminated wben they have 

fewer than three member syndicates. A curator appointed 

under the terms of the Public Curatorship Act becomes ex-

officia liquidator. The syndicates may also be voluntarily 

liquidated by the members. The property is not to be 

divided among the members, but once the costs of the 

liquidation are paid, and provision has been made for the 

maintenance in trust of the indemnity funds, all gifts 

must be returned to the donor or to his legal representa-

tives, and all ether property must be devoted to a similar 

undertaking to be determined by the Provincial Secretary 

and the Ivl.inister of Labour. 

Several questions of interpretation arise. Can owners 

of urban or rural property which is rented for the purpose 

of earning revenue be deemed to exercise a professional 

activity under the terms of the act? The answer is that 

auch activity is not a profession. 8 While corporations 

are explicitly regarded by the act as fit members for 

employers' syndicates, and Section 5 of the act was amended 

8 Beaulieu, .2E• cit., p. 122. 
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to this affect in 1941, school and municipal commissions 

are excluded on the grounds that while they may be 

employers, they are not professional employers, but are 

exercising a public function. 9 

Employers and employees are at liberty to join the 

same syndicate since the act requires only that they 

exercise the same profession or employment or similar 

trades. Only a few such organizations exist. 10 A 
11 persan may belong to more than one syndicate. 

There is no explicit mention in the act as to whether 

or not members of the liberal professions may form syndi-

ca tes. The practice is for such professions to apply to 

the legislator for a special law creating a corporation of 

the members of a given profession and giving that corpor-

ation the power to regulate the athies, conditions for 

admission, and professional training of the profession. 

In France, such corporations are not regarded as incompat-

ible with the formation of syndicates by members of a 

liberal profession. 

Civil servants are in a similar position. While not 

mentioned explicitly in the act, they have adopted the 

9 Ibid., p. 119 

10 Ibid. 

11 Ibid. 
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practice of forming assoc1ut1ons under the Companies Act. 12 

13 or the Recreation Clubs Act. As 1s the case with the 

liberal professions, they are certainly covered by the 

general provisions of the Professional Syndicates Act inas-

much as they exercise a profession within the meaning of 

that act. .fYiunicipal employees have formed syndicates 

under the Professional Syndicates Act. 14 

Former members of a profession are, under the terms of 

the act, not aàmitted to membership in a professional synd1-

ca te. They are allowed to be employees of the syndicate, 

and often serve as administrators and advisors. In France, 

members of a syndicate may continue to hold that statua 

when they retire from their profession if they have exer­

cised the profession for at least one year. 15 

Ag r icultura.l employees are covered by the Professional 

Syndicates Act, though not by the Labour Relations Act, and 

in 1947 the existing professional organization, incorporated 

under the Companies Act, was reincorporated under the Pro-

feasional Syndicates Act, setting up syndicates, federations 

and a confederation a11 at once. 16 

12 c. 276' R.S.Q., 1941. 

13 c. 276, R.S.Q., 1941. 

14 c.304, R.S.Q., 1941. 

15 Article 7, L.III.C.T. 

16 Beaulieu, ~- ci t.' p. 117. 
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While professional syndicates are free to establish 

condi tiens of membership, i t v:ould be an abuse of this 

right to refuse membership to anyone without valid reason 

when auch refusal would result in h is being unable to 

obtain employment due to an arrangement for union security 

with the employer. It is also incompatible with the 

certification process provided for by the Labour Relations 

Act for a syndicate to refuse membership to a member of 

the bargaining unit which the syndicate represents. 17 

Though no attempt was made by the Quebec government 

to force incorporation upon those workmen's associations 

which did not avail themselves of the provisions of the 

Professional Syndicates Act, 1t was found necessary to 

pass an act to provide for the sunimoning of un incorpora ted 

~roups. 18 The act provides that:-

every group of persona assoc1ated for the 
carrying out in common of any purpose for advan­
tage of an industrial, commercial or professional 
nature in this Province, which does not posseas 
therein a collective civil personality recognized 
by law and is not a partnership with1n the meaning 
of the civil code 

may be srnnmoned by serving one of the off icers a t the 

ordinary office of the group, or by summoning the group 

17 Beaulieu, 22• cit., p . 126. 

18 2 George VI, c. 96 (April 12, 1938 ); i ncorporated 
as Division VIII, c. 342, R.S.Q., 1941. 
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under its collective name. Previously it had been necessary 

to sumrnon each individual member and to make him a party to 

the action. A judgment is valid again~t all members of 

the group, and all movable and immovable property of the 

group may be seized in execution of the judgment. 

individual property of members may not be seized. 

The 

This 

does not give such associations a civil personality, but on 

the contrary, provides for their swnmoning despite the lack 

of a civil personality on their part. They have not, 

therefore, the right to sue under the collective name of 

the association. The act also has the effect of making 

it beneficiai for associations to incorporate, since the 

property of such syndicates which is devoted to special 

mutual benefit or pension funds cannot be se ized. 

The Public Services Employees Disputes Act19 allows 

the formation of a ssociations or syndicates of s uch 

employees , subject ing them, however, to the f ollowing 

conditions:-

6 . _.,;o pers an be longing t o an y of the following 
ca t egorie s , to wit: 

1) Cons tables employed by a municipal corporation 
in this Province, 

2 ) Member s of the Quebec Provincial Police For ce 
and of the Liquor Police, 

3) Other functionari es within the meaning of the 
Civil Service Act (Chap.ll) 

shall remain or bec~rne a member of an associa tion 
whi ch doe s not c onsist solely of parsons in the s ame 

19 c. 169, R.S.Q., 1941. First passed 8 George VI, 
c • 31 ( 1944) . 
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association or organization. 
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This provision is reinforced by the Act Respecting 

Public Order20 :-

An association which adroits to its ranks 
members of a municipal police force, or pers-
ons who are at the same time members of such police 
force and of a municipal department of firemen and 
which is not exclusively composed of employees of 
the same category and in the service of the same 
municipal corporation, or which is affiliated with 
another association shall not be qualified to 
negotiate a collective agreement, nor be a party 
thereto, nor to be recognized by the Labour 
Relations Board of the Province of Quebec as 
representing a group of employees. 

The document in virtue of which the majority of 

workmen's associations in the Province of Quebec obtain 

their legal status is the Labour Relations Act. 21 The 

act is of even greater importance because it was the first 

occasion on which the state intervention in collective 

labour relations departed from the type of intervention 

practised by the French government. As we shall see 

when we examine the French legislation, the Professional 

Syndicates Act was a virtual copy of French legislation. 

Vlith the Labour Relati:ms Act, Quebec chose to adopt what 

bas become a Canadian pattern22 and which owes a great 

20 c. 37, 14 George VI (1950). 

8 
21 c. 162Af R.S.Q., 1941. First passed c. jO, 
~eorge VI, \1944). 

22 Fran9ois Bregha, Etude comtarative des lois provincialoo 
du travail (Quebec, Department o Lâbour,-r96crr-p. 71. 



155 

deal of its inspiration to the Wagner Act of the United 

States. 2 3 

The act recognizes the basic right of every employer 

and employee to be a member of an association, and to 

participate in its lawful activities. The act does not 

cover, however, 

1. Persona employed as manager, superintendent, 
foreman, or representative of an employer in his 
relations with his employees; 

2. the directors and managers of a corpoFdtion; 
3. any person belonging to one of the professions 

contemplated in chapter 262 to 275, o2
4

admitted to 
the study of one of such professions; 

4. domestic servants or persona employed in 
agricultural exploitation. 

The act sets up machinery in the form of the Labour 

Relations Board, which consista of a chairman, vice-chairman 

and six ether members, three of whom are to be recommended 

by the most representative employees' associations and 

three of whom are to be recommended by the most representa-

t1ve employers' associations in the Province. All appoint-

ments are made by the Lieutenant-Governor in Counc11. 

Functionaries deemed necessary to ensure the proper 

operation of the Board are also appointed. A quorum of 

the Board consista of three members, either the chairman 

or vice-chairman, and one representative each of the 

23 Beaulieu, 22· cit., p. 179. 

24 The liberal professions. 
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employees and employers. Thus, the Board can, and does, 

sit at two places at once. The corporate seat of the 

Board is at Quebec City, but sittings may be held anywhere 

in the Province, and in fact the Board also has a permanent 

office in Montreal. Decisions of the Board are taken by 

majority vote, with a decision in writing signed by all 

the members of the Board being equivalent to a resolution 

passed at a regular sitting. The Board is provided with 

the powers of investigation exercised by Commissioners 

under the Public Inquiry Commission Act25, as well as the 

power to verify the observance of the act by any association, 

employer or employee. 

The minutes of the sittings of the Board, and approved 

by them, as well as copies or extracts certified by a member 

or the secretary or assistant secretary are authentic 

documents. The Board may make regulations for the carrying 

out of the act which come into force after approval by the 

Lieutenant-Governor in Council and publication in the Quebec 

Official Gazette. 

The Board thus constituted receives applications from 

associations (preswnably already existing de facto), by 

petition in writing, to be recognized as representing a 

group of employees or of employers. Recognition, the act 

25 C.9, R.S.Q., 1941. 
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provides, is to be granted where an association can claim 

as members an absolute majority of the members of a group 

of employees or employers. The Board is at liberty to 

decide that it would be more appropriate not to consider 

all the employees of one employer as a "group" but ta 

divide them into several groups, according to occupation 

or task, and recognize one association as representing each 

of the several groups. Two or more associations may 

combine ta make up a majority of an appropriate unit, and 

thus seek certification. 

The petition must be accompanied by a copy of a 

resolution of the association authorizing the petition, 

and signed by the president and secretary. No association 

tolerating a member of the Communist Party arnong its offi­

cers can be granted a certificats of recognition. 

In arder to decide whether or not an association is 

really representative of a group of employers or of 

employees, the Board may examine the books and records of 

the association. All those who are at least sixteen yeara 

of age, who have been regularly admitted and have signed a 

duly dated admiss i on form, and personally paid an entrance 

fee of at least one dollar, and who are obliged to pay a 

fee of not lesa t han fifty cents a month, and who have done 

so for at least one month, in the case of new members, and 

for which they are not more than three rnonths in arreara in 
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the case of initiated members, will be counted in arder 

to determine the representative character of the associa-
26 

tian. Members must also hold a regular employment 

connected with the normal professional occupation of the 

employer concerning whom recognition is requested. The se 

conditions must have been complied with on the day of the 

filing of the petition with the Board. 

The good faith of the association is also taken into 

consideration, which means that, in addition to having 

properly made its petition to the Board, accompanied by 

the required resolution of the membership, the association 

must have as its purpose the regulation of relations between 

employers and employees, and the s tudy, defence, and devel-

opment of the economie, social and moral interests of its 

members, with respect for law and authority. Good faith 

also includes the observance of the sections of the act 

setting forth certain forbidden practices. 

Where the Board is of the opinion that constraint 

has been used to prevent a number of employees from jo1n1ng 

an association, or to force them to join, or if a large 

number of the employees are members of more than one 

association, the Board may arder a vote by secret ballot 

of any group of employees. The employer is obliged to 

26 By-I..aw No. 1, Order in Council :i:~o. 886, August 28, 1952. 
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facilitate this vote and every employee in the group 

specified is required to vote unless he has a satisfactory 

excuse. 

Once the Board has decided what is the appropriate 

group to consider and which association is most representa­

tive of that group, it issues to the association a certifi­

cate, authorizing it to represent the entire group of 

eruployers or of employees in collective negotiations. 

Without such a certificate, a group may negotiate a 

collective agreement, but this becomes void the day another 

association is recognized. Moreover, until an association 

is recognized, strikes or lockouts are prohibited. Recog­

nition does not confer a civil personality on the association. 

The certificate which is isaued remains the property 

of the Doard, and if revoked, must be returned. It must 

be signed by a member of the Board as well as by the 

secretary or assistant secretary, and bear the seal of 

the Board. The Board notifies the employer or associa­

tion of employers concerning whom the recognition was 

granted, by registered mail. When a petition for recog­

nition is refused, a new one cannot be heard from the same 

associa ti on 'fri th respect to the same employer and group of 

employees until a period of three months has elapsed, 

unless the refusal was the result of a technical error. 

To protect the newly-certified association, the law 
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sets up certain forbidden practices. No employer, or 

person acting for hlm, or association of employers, may 

in any way seek to dominate or hinder the formation or the 

activities of an employees' association. No association 

of employees can, as a corporate body, belong to an 

association of employers, even if it is an employer, nor 

can it seek to dominate or hinder the formation or activities 

of an employers' association. 

It is also forbidden for an employer or his a8ent to 

refuse to employ any person because he is an officer or 

Qember of an association, nor can he seek by intimidation, 

threat of dismissal or other threat or penalty, to compel 

anyone who is already an employee to abstain from becoming 

or to cease to be a member or officer of an association. 

Members or officers of associations may be disciplined for 

other good cause. 

If such a dismissal for activity in an employees' 

association be proved, on an action taken by the dismisaed 

man within fifteen days of the event, the Board may order 

the man reinatated within eight days, with all the remuner­

ation he lost due to the illega l dismissal, and all othe r 

rights and privileges. The man may refuse to return to 

his employmen t in which case he is entitled to his salary 

from the date of his illegal disruissal until the eighth 

day a fter the Board orders him reinstated, even if the 
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employer offers to reinstate him immediately. If, however, 

he has been employed elsewhere, the indemnity he gets from 

the delinquant employer will be reduced by the amount he 

has actually earned. The Board fixes the salary where 

this is disputed between the employer and employee, and 

may, if the employee fails to act to recover what is due 

him within twenty-four days, exercise his recourse on his 

behalf. That recourse is prescribed by six months from 

the eighth day after the decision of the Board. The burden 

of proof in these cases as to the motive of the dismissal 

is on the employer. 

No persan may use intimidation or threats to induce 

anyone to become, refrain from becoming, or cease to be a 

member of an association. The employer's consent is re­

quired if an association wishes to solicit an employee 

during working hours to join the association, or if the 

association wishes to C8nvene employees at their place of 

employment for such solicitations. 

No association that bas entered into a collective 

agreement under the terms of the act, nor any group of 

employers or employees who are members of s uch an associa­

tion may take steps to affiliate with another association 

or become a member of another association except during a 

period beginning sixty days before the expira tion of the 

collective agreement, and ending at the expiration, or 
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renewal, of the agreement. 

Every association must file with the Board a certified 

copy of its constitution and by-laws, and the amendments 

to these, as wall as a statement of the entrance fees and 

periodic dues charged to members. After each election or 

appointment of officers each association must forward the 

names and addresses of such officers to the Board. 

The act also provides for the termination of the 

certificats. Between the sixtieth and the thirtieth day 

preceding the termination of a collective agreement entered 

into by an association, another association may apply to be 

certified in its stead or as representative of a more 

appropriate group. The certification of a new associa­

tion automatically revokes the certification of the old. 

For purposes of computation, the sixtieth day is included, 

but not the thirtieth. 

The certificats may also be r evoked or revised by the 

Board for cause, which, it has been judged, does not include 

an illegal strike or a forbidden practice or the whim of 

the Board, or any othe r fact or state of a.ffairs which has 

not been made expressly by law a cause of decertificat ion. 

Thus, by the terms of Section 50, the certificats of a 

company-dominated employees' association, of an employers 1 

assoc iation which seeks to dominate an employees' associa­

tion, of an employees' association which attempts to belong 
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to and dominate an employers' association, may be revoked 

after full hearing. Similarly, the losa of the support 

of a majority of the members of the group represented 

would be cause for revocation, but the decertification 

power cannot be used as a punishment where the law does 

not provide for it. 27 

The act also provides that there is no appeal from 

the decision of the Board. It has been held that auch a 

provision cannot rule out the recourse which an association 

might have against the Board for exceeding ita jurisdic­

tion.28 

Unlike the situation in Quebec, France has only one 

regime for the constitution and formation of syndicates. 

This regime is governed by the Law of March 21, 1884, as 

amended by the Law of March 12, 1920, and thereafter in 

1938, 1956 and 1957. 

There are few significant differences between the 

rules contained in t è:ose laws, and the pro•.risions of the 

Quebec Professional Syndicates act. 

One of the d ifferences occurs in the very first pro-

visions:-

Les syndicats ou associations professione1s de 
personnes exerçant la même profession, des métiers 

27 Beaulieu, 2E.• cit., p. 303. 

28 Beaulieu, 22• oit., p. 406. 
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similaires, ou des professions connexes concourant 
à l'établissement de produits déterminées ou la 
même profession libérale, peuvent se constituer 
librement.29 

Thus, there is no preliminary governmental authorization 

to be received before the syndicate can come into existence. 

The only condition required is the deposition of two copies 

of the by-laws and constitution of the syndicate, along 

with the names of the administrators or directors. Each 

change in the constitution or by-laws,or in the directors, 

must likev1ise be communicated. This is done in Paris at 

the Prefecture of the Seine Department, in the provinces, 

at the town-hall. The mayor or prefect must send a copy 

of auch documents to the Attorney of the Republic. 

As in Quebec, the members of a syndicate must exer-

cise the same or a related profession in arder to form a 

valid syndicate together. As in the case of Quebec, again, 

owners of immovables which are rented, and proprietors of 

rented agricultural land who do not t ake part in the 

exploitation of the land, are not considered to be exer-

cising a profession. In practice, owners of rented agri-

cultural land do participate in the agricultural syndi­

catea.30 

29 Article 2, L.III.C.T. 

30 Brun a nd Galland, 2E.• cit., p. 650. 



165 

The Law of April 17, 1957 allows employers of domestic 

servants to form a syndicate, even though there is no pro-

fessional aspect to the hiring of auch servants • 

.&lployers and employees may, under the terms of the 

law, join together in the same syndicate. As in Quebec, 

this is not usually done, except in agricul tural syndica.tes. 3l 

In France, unlike Quebec, there has been no explicit 

modification of the text of the law to admit corporations 

(as moral persona) to syndicates. 

admitted to employers' syndicates.32 

The French law states:-

They are, in fact, 

Les syndicate professionnels ont exclusivement 
pour objet l'étude et la défense des intérêts 
économiques, industriels, commerciaux et agricoles33 

(whereas the Quebec text uses the phrase "economie, social 

34 and moral interests of their members"). This provides 

sorne idea of the scope of the law, with the liberal pro-

fessions being explicitly mentioned by Article 2, L.III.C.T., 

as amended in 1920. '1'/here such a liberal profession is 

organized into a corporation for the r egulation of pro-

fessional ethics, qualifications, conditions for admission 

31 Ibid., p. 654. 

32 Ibid., p. 655. 

33 Article 1, L.III.C.T. 

54 c.l62, R.S.Q., 1941, s.3. 
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(for example, a medical association or a bar association), 

the corporation defends the moral and disciplinary interests 

of the profession. Membership in it is a sine oua n2n for 

the exercise of the profession, and there is only one 

corporation for each profession. The syndicats, member-

ship in which is optional, and of which there may be several 

in each profession, defends the economie and material 

interests of the profession. A number of . ordlnances have 

speclfically reco~nized the rights of the members of certain 

professions to form syndicates, for example, the Ordinance 

of September 24, 1945 concernlng the medical profession, the 

Ordinance of 1'1ay 5, 1945 concerning pharmacists, that of 

December 31, 1940 applying to architecte, and that of 

September 19, 1945 concerning accountants. The Ordinance 

of November 2, 1945, forbids the formation of syndicates to 

ministerial officers. The ordinance relating to the medical 

and dental professions states that the syndicates may act 

together with the Order or corporation to suppress the 

illegal practice of those professions. 

Civil servants have been defined by the Conseil d'Etat 

as those holding:-

un emploi permanent et titularisés dans un 
grade de la hiérarchie des cadres d'une administration 
centrale dé pendant de l'~tat, des services extérieurs 
en dépendant, ou des etablissements publics de l'~tat.35 

35 Brun and Galland, 22· cit., p. 200 
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The Law of October 19, 1946 granted civil servants the 

right to forrn syndicates (vlhich ha d in fact existed previous 

to the enactment and bargained effectively on their behalf) 

on condition that they deposit their constitutions and 

by-laws, and the names of their directors, with the prefect 

and with the government department to which they belong. 

At the same time, t his right was denied to members of the 

armed forces and to magistrates. Employees of autonomous 

establishments, such as nationalized firms, are, by the 

definition of the Conseil d'Etat, not civil servants, and 

there is no doubt that they may form syndicates. 

Unlike the Quebec law, the French law, as amended in 

1920, provides that members of a syndicate who have exer­

cised their profession for more than a year may, on retire­

ment from the profession, continue to be members of the 

syndicate. This doe s not mean that former professionals 

who a re not members may join. 

Admission to a syndicate is allowed by law to all 

those at least sixteen years of age. Minora between 

sixteen and twenty-one mus t wi t hdraw if their pa r ents or 

tutor object. I n a ny cas e t he y cannot participa t e in 

the d irection of the synd ica t e . X.larried women may be long 

vli thout the previous a uthoriza t i on of t he ir hus bands (and 

this was s o ev en before t he r eform of t he s t a tua of ma r ried 

women by the Law of February 18 , 1958). They may also 
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participate in the administration of the syndicats. Tho se 

who have lost their civil capacity due to imprisonment 

are none the lesa eligible to join a syndicats, as are 

foreigners, but neither group may participate in its admin-

istration. The re is no minimum number of members, vrhereas 

in Quebec the re is a minimum of t'Y;enty. 

The Cour de Cassation has held that syndicates have 

the power to create more onerous conditions for membership 

than those provided for by law, and that they may exclude 

prospective members without stating a reason. It has also 

been held, however, that the exercise of this right in such 

a way as to deprive the individual of the ability to work at 

his profession would be abusive. Moreover, such complete 

liberty would not be consistent with the trend towards giving 

syndicates the privilege to speak for the entire profession.36 

The rights given to the syndicates in order to carry 

out the defence of the professional interests of their 

members are very similar to those which the professional 

syndicates of Quebec are allowed. 

Syndicates in France have a civil personality. They 

may take judicial action and acquire, without authorization 

from the government, both movable · and irnmovable property, 

by onerous or gratuitous title. They may exercise all civil 

36 Beaulieu, op. cit., p. 127 
Brun and Galland:-QE. cit., p. 658. 
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recourses concerning facts which cause a prejudice, direct 

or indirect, to the collective interest of the profession 

they represent. This right is not limited to the most 

representative syndicates, and includes any prejudice 

whether arising from a collective agreement or in any other 

way. They may allocate a part of their resources to the 

creation of low-cost housing, and the acquisition of land 

for workmen' s gardens, or physical or hygienic training·. 

Syndicates may create and administer information bu-

reaux concerning offers of and requests for employment. They 

may establish, administer, or subsidize auch professional 

undertakings as professional provident institutions, lab-

oratories, experimental fields, educational, scientific, 

agricultural and social works, lectures and publications in 

matters of interest to the profession. Immovable property 

and movables necessary for meetings, libraries, and courses 

of professional instruction are unseizable. Quebec, in 

adopting these measures, did not include the last, and granted 

freedom from seizure to only a very restricted segment of 

the property of the syndicate. 

Syndicates may subsidize co-operative societies of 

production and consumption. Syndicates can make contracta 

or agreements with all other syndicates, partnerships, or 

firme. Since the law of April 17, 1957:-

sont seules admises à discuter les conventions 
collectives les organisations de travailleurs 



constitu~es en syndicats conformément au present 
titre, A.l'exclusion des associations quel qu'en 
soit l'objet.37 
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Moreover, associations are subject to greater restrictions 

as to their formation, and have not powers as wide as 

those given to the syndicates under Articles 10 - 23, 
38 

L.III.C.T. 

Where the constitution of the syndicate so authorizes, 

the organization may buy, rent, lend or divide amorig the 

members all objecta necessary for the exercise of the 

profession, raw materials, tools,instruments, machines, 

fertilizer, seed, plants, animals and feed. They may 

also assist in the sale of the proàucts of their members, 

or of syndical operations, and facilitate the sale by 

exhibitions, advertisement, publicity, the collection of 

orders, and by shipping, but may not do this under the 

syndical name or responsibility. Nor may they distribute 

the profits among the members of the syndicate. All of 

these powers are equally given to Quebec syndicates by 

the Professional Syndicates Act. 

The syndicates may be asked to furnish their opinions 

when disputes arise which require an expertise in their 

profession for their solution. Syndicates may avail them-

selves of the laws concerning the registration of trade 

37 Article 15, L.III.C.T. 

38 Brun and Galland, 2E• cit., p. 665, p. 649. 
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marks and register their labels. They may create mutual 

security and retirement funds which are unseizable, as 

they are in Quebec. 

The object of a syndicate may not be political, 

religious, commercial or recreational solely. Vfhile the 

French syndicates have not been able to concern themselves 

with professional matters to the exclusion of politics, 

and while the preference of each of the large confederations 

is well-known, the law requires that syndicates refrain from 

direct participation in elections or attempting to modify 

the existing regime. As the role of the state in employer-

employee relations grows, it becomes increasingly difficult 

to defend professional interests without entering the 

political arena. A general strike with political over-

tones in 1920, led to the famous judicial dissolution of 

the Confédération générale du travail on January 13, 1921, 

a sentence which was never carried out.39 The Confédération 

française des travailleurs chrétiens, the Catholic confeder-

ation, was exonerated of the charge of being confessional 
40 

in purpos e on Augus t 11, 1922. 

Members have t he right, notwithstand ing any clause or 

text to the contrary, to withdraw from the s yndicate at will. 

39 Dolléans and Dehove, 212.· oit., p.l6 , Vol. II. 

40 Brun and Ga lland, .2E· cit., p . 687. 
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The syndicate retains the right, in such cases, to exact 

rnembership dues for the six months that follow. By con-

trast, the ex-syndicalist retains the right to remain a 

member of the mutual security society for retirement and 

old age to which he bas contributed. 

A syndicate may expel a member, in the absence of a 

text, for any reason it deems a fitting one. The juris-

prudence in France bas held that this right can be abused, 

and in any case, expulsion can only be for a cause outlined 

in the constitution. A member must also be given a chance 

to defend himself against the charge, which must be made 

known to him, and the courts retain the power to review 

the matter. Only a court can pronounce the expulsion 

where the cause is non-performance of the obligations of 

membership. 41 

The dissolution of the syndicate may be voluntary or 

pronounced judicially. Voluntary dissolution may be at a 

term set by the constitution, or by the agreement of the 

members. In 1947, when large groups ended their affilia-

tion with the Confédération générale du travail, the question 

arose as to whether a majority of a syndicate's members 

could agree to dissolve the syndicate and, keeping control 

of the property of the syndicate, affiliate with the 

41 Ibid., p. 659 
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Confédération générale du travail - Force ouvrière, or 

whether unanimity was required to change the affiliation 

of the group. The preponderance of jurisprudence held 

that unanimity was required.42 

Unlike Quebec, where the forced dissolution of a 

syndicats may be ordered by the Provincial Secretary, auch 

dissolution in France can only be pronounced by a court on 

the demand of the Attorney for the Republic for the failure 

of the syndicats to conform to the rules in the third book 

of the Labour Code concerning the formation of syndicates. 

The court may choose only to impose a fine, and need not 

grant the request of the Attorney for the Republic. 

When a syndicats is dissolved, by whatever the means, 

the property is distributed according to the method foreseen 

by the constitution. Should no method have been provided, 

the general assembly of the syndicats decides. Under no 

condition is the property to be divided among the members. 

Property contributed to the syndicats returns to the con­

tributor. 

While the original law of 1884 provided for the creation 

of f ederations of syndicates, it was only the law of 1920 

which gave them full civil capacity, Federations may form 

freely following the same rules laid down for the syndicates 

42 Brun and Galland, 2E• ~., p. 681. 
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themselves, and for the same purposea. Federations (and 

confederations) are subject to two additional rules. 

Their constitutions must determine the representation to 

be allowed each of the member syndicates in the general 

assewbly and on the board of directors. Along with the 

deposit of their constitutions and t he names of their 

officers, federations and confederations mus t inform the 

government of the names and principal locations of t he 

s yndicates of which auch federations or confederations 

are composed. 

Since the passin~ of the laws of 1884 and 1920, t here 

has been a development away from t he perfect equality of 

syndicates created by those laws and towards the notion of 

the most representative syndicate. The term "most repre-

senta tive syndicate" does not carry the same connota tion 

as in Quebec, where an associa tion mos t r epresentative of 

the employ ees in a unit selected as appropriate by the 

Labour Rela.tions Board i s grant ed a certif icats to bargain 

on behalf of all the members of the unit. The notion of 

"representativity11 is broader and more flexible in France. 

Numerous texte provide special privileges for most 

representative organi zations. For example, the National 

~conomic Council, envisaged by the Constitution of 1946 as 

an advis ory organ on economie planning had forty-five members 
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designated by the most representative professional organi­

zations. Similarly, the employees' and employers' 

representatives on the Superior Council of Social Security 

and Family Allowances, the Superior C~uncil of the Civil 

Service, the Superior Commission of Collective Agreements, 

are nominated by the most representative professional 

organizations. 

On the level of the firm, only the most representative 

employees' syndicates may present lists of candidates on 

the first ballot for the election of representatives of 

the personnel. In addition, they are given the right to 

decide with the employer, before the election for these 

positions, on the division of the available places among 

the various categories of employees, as well as to divide 

the personnel into electoral colleges, along with the 

employer. 

In the natlonalized enterprises, the most representative 

employees' syndicates send delegates to the board of 

directors. Most representative syndicates are also given 

the monopoly of the ability to conclude collective agree­

ments susceptible of extension to the entire profession. 

The question as to which syndicates are the most 

representative must be decided within the framework of the 

particular privileges to be awarded auch syndicates. If it 

is the privilege of nomin~ting candidates as representatives 
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of the personnel of a firm, then it is the most representa-

tive employees' syndicate in the firm that must be selected. 

If it is the privilege of bargaining collectively for the 

employees in a single plant, then it is the most representa­

tive employees' syndicats in that plant that must be 

determined. If it is the privilege of nominating 

representatives to the board of directors of the national­

ized banks, then it is the syndicate(s) most representative 

of the employees of those banks that must be selected. It 

is not necessary to select a single syndicats as most 

representative. All syndicates which can lay claim to 

being representative may be nominated. 

Since the problem of selecting most representative 

syndicates first was posed in 1919 in connection with the 

selection of delegates to the International Labour Conference, 

various laws and ordinances have laid down criteria to be 

used in the selection of representative organizationa. At 

the present time, this matter is governed by the Law of 
43 

February 11, 1950. The primary requirement is a pre-

ponderance of numbers. All other things being equal, the 

syndicats with the majority of the category under consider-

ation as members will be chosen. Failing this, two or 

three making a majority together may be chosen. Supple-

mentary criteria may, however, be brought into play. The 

43 Article 3lf, L.I.C.T. 
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independence of the syndicate, primarily from employer 

control, the amount of the dues regularly paid into the 

treasury, the experience and seniority of the syndicate, and 

its patriotic attitude during the war are all considered, 

the last of these having become relatively unimportant. 

The decision in each case is up to the government depart-

ment charged with carrying out a particular measure, and 

this decision is subject to appeal before the administra­

tive tribunal, or, if the matter exceeds the territorial 

jurisdiction of that tribunal, before the Conseil d'Etat. 

On the other hand, it may be submitted to arbitration, 

but the arbitra tor has only the povJer to quash the decision 

of the administration and cannet substituts his mm 

choice. 44 In the case of elections for the representa-

tives of the personnel, the justice of the peace is 

competent to hear disputes concernin~ representativity. 45 

Thus, bath Quebec and France have, in addition to 

recogn1z1ng and perwitting the existence of employers' 

and employees' organ1zat1ons, legislated concerning the 

constitution and formation of s uch organizations. With 

44 Brun and Galland, 22• cit., p. 729. 

45 On the question of representativity, see Brun and 
Galland, QE• cit., pp. 676-681; Lyon-Caen, 22· cit., 
pp. 84- 88; Rouast and Durand, 2E· cit., pp. 229- 233 ; 
Rivero and Savatier , QE• ~., pp . 69- 72 . 
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France as the source of inspiration for the early Quebec 

legislation, the regimes in the two jurisdictions were 

in most important respects alike from the passage of the 

Professional Syndicates Act in Quebec in 1924 until 

1944. Âs the place given to the most representative 

organizations grew in both France and Quebec, Quebec turned 

to the Canadian adaptation of the American Wagner Act for 

inspiration rather than to the French example, and since 

1944, French-inspired legislation has declined in importance 

in Quebec, with even incorporated syndicates seeking and 

obtaining certification under the Labour Relations Act. 



CHAPTZR THREE 

IldTITUTIONS TO .i!:NSURE THE PEACEFUL S;!;TTL~\iEl,JT OF 

COL~CTIVE LABOUR DISPUT~ 

Alongside the development of the law concerning the 

formation and constitution of employers' and employees' 

organizations, there has been, in both France and Quebec, 

the establishment of institutions to regulate the disputes 

which might occur between auch organizations, whether 

they were incorporated, certified to represent a group, or 

whether they simply existed de facto. 

In France, the legislation concerning the format ion 

of permanent professional organizations prec~ded the 

first measure to provide machinery for the settlement of 

collective labour d isputes. In Q.uebec, machinery for the 

settlement of disputes existed before the first steps were 

taken to provide a ,1uridical statua for professional 

syndicates. 

The problem f a cing the l egi s lator in t he area of 

machinery for the settlement of disputes is a crucial one. 

How f a r is it n eces sary for the state to intervene in the 

bargaining of t he pa r t i es in order to protect the gene r a l 

179 



180 

interest? To what extent is the use of force by the parties 

in settling their differences compatible with the smooth 

functioning of the economy? 

The French have tried a number of systems of dispute 

settlement. The first was introduced by the Law of 

December 27, 1892, following two mining strikes at Carmeau 

which were settled by the arbitration of the President of 

the Republic. 1 There was no distinction made between 

rights and interest disputes, that is between disputes 

arising from the application of an agreement, where the 

rights of one of the parties had been infringed upon, and 

those arising during bargaining, when neither party had 

acquired any rights, but merely bad an interest at stake. 

The machinery consisted of a conciliation procedure and 

an arbitra ti on procedure, both optiona.l. The justice of 

the peace was to organize a. conciliation committee if the 

parties so desired. The parties would, if they agreed 

to proceed to conciliation, nominate the delegates them-

selves. If conciliation succeeded, there was no way 

in which to enforce an agreement, and parties had only a 

moral obligation to proceed to enter into a collective 

agreement. If conciliation failed, (and by conciliation 

is understood a process whereby "les parties confrontent 

1 Rivera and Sa.vatier, QE• cit., p. 201. 
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leurs point de vue, et s'efforcent de trouver une formule 

de compromis sur laquelle elles puissent s'accorder •••. 

2 Il s'agit ici d'une simple negociation", ) then the 

parties were at liberty to agree ta proceed ta arbitration, 

the board being set up by the nomination of an equal number 

of arbiters by each of the parties. The decision of the 

board was not binding. This text, not formally repealed 

until 1950, was made use of in only 17 per cent of the 

disputes between 1895 and 1920, while in the same period, 

23,000 s trikes or lockouts occurred.3 

The social upheaval which led to the general strikes 

and the occupation of factories in 1936, and which brought 

about the f amous Accord Matignon between the newly-united 

Confédération générale du travail, the employers' Confédér-

ation de la production française, and the Popular Front 

government of Léon Blum, also brought numerous measures of 

social legis l a tion, among which wa s a new provision for 

the peaceful settlement of collective labour disputes. 

The Law of June 24, 1936 on collective a greements 

st ipulated tha t all col lective agreements capable of being 

extended were to contain a procedure for the handling of 

rights disputes during the term of the agreement, a s well 

2 Ibid., p . 198 

3 Brun and Galland, QE• cit., p. 931. 
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as a procedure to be followed at the tirne of the renewal 

or revision of the existing agreement. Disputes would 

first be subrnitted to a bipartite comrnittee for concilia-

tien. If this should fail, two arbitrators, one nominated 

by each of the parties for the duration of the agreement, 

would judge the dispute, in equity if it was an interest 

dispute, in law if it was a rights dispute. Should their 

decisions not be the sarne, the final and binding decision 

would be made by an umpire, ccwsen from a list established 

at the tirne of the signing of the agreement by the rnutual 

accord of the parties or, failing this, by the first 

president of the Court of Appeal, and containing five names 

at least. 

This procedure applied only to disputes arising between 

parties to an agreement capable of being extended, that is, 

between the most representative regional or national 

employees' and employers' syndicates, in industry and 

commerce. 

The Law of October 1, 1936, on the devaluation of the 

franc, provided for the setting up by the governrnent, on 

the advice of the Economie Council, of pro tempere arbitra­

tien and conciliation procedures to hear disputes resulting 

from the higher priees brought on by the devaluation4 , but 

neither this law nor that of June 24 covered the rnajority 

4 Rouast and Durand, QE· cit., p. 336. 



183 

of disputes. These were still under the regime of the 

law of 1892, with the exception of the few industries 

which had had special systems set up for them, for example, 

that of the marchant marine in 1909, that of national 

defence establishments in 1917, and that of the raihTay 

industry, in 1921.5 

It was the Law of Decernber 31, 1936 which created a 

generally-applicable system for the peaceful settlement of 

collective labour disputes. The procedures of conciliation 

and arbitration were made obligatory, in tha t order, be f ore 

the beginning of any strike. It provided for a cumbersome 

process, including three successive steps for conciliation, 

which was to b e dealt with first by a departmental concilia-

tion commission, then by a bipa rtite commission, and f i nally 

by a national interprofessional commission. 

The Law of December 31, 1936 , was amended by that of 

March 4, 1938. The machinery was improved and simplif i ed, 

and designed to operate only in the cases where there was 

no collective a greeme nt susceptible of extens ion, since 

thes e agreement s were cove red by the Law of June 24. 

Strikes were f or bidden until the compulsory process of 

concilio. tion and a rbitration were completed. 

Conciliat ion wa s to t a ke place be fore a departmental 

5 Paul Durand, Cours de Droit du travail (Paris, Les 
Gours de Droit, 1957), p-.-275. 
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conciliation commission, presided over by the prefect, 

and consisting of an equal number of employers' and of 

employees' representatives. In the event of a failure to 

reach an agreement before this commission, each party was 

to select an arbitrator, or, in default of a nomination 

by one or bath of the parties, the prefect would select 

the arbitrator(s) from prepared, official lista. If 

the two arbitrators failed to reach a unanimous decision, 

the parties would be obliged to select an umpire by mutual 

agreement, or, in the case where they could not agree on 

an umpire, the prefect would select one. His decision, 

known not as a collective agreement, but a ''provisional 

regulation of the conditions of labour" was binding. 

The only distinction made between rights and interest 

disputes was an instruction in article 9 of the Law of 

I-1arch 4, 1938, that arbitrators were to decide in law in 

the former case, in equity in the latter. Salaries were 

to be revised in accordance with changes in the cost of 

living, taking into consideration the state of the economy 

and the industry concerned. 6 

The decision of the arbitrators or umpire became 

binding on depoait at ~he registry of the civil court, as 

did an official report of a auccessful conciliation. Wh ile 

6 Dolléans and Dehove, ou. cit., Vol. II, p. 60 ....... -
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no sanctions of a penal nature enforced these measures, the 

party injured by the non-observance of a binding agreement 

or awarq,or by the failure to follow the procedures required 

by the law, could seek compensation in damages, or specifie 

performance in the form of a condemnation "sous astreinte", 

a fine which increases in amount until a party ordered by 

the court to do or stop doing something complies with that 

order. A strike or lockout following the final solution 

of a dispute would constitute an abusive breach of contract. 

A final sanction was added in the form of the loss of 

professional advantages. For the employer this involved 

the losa of eligibility for certain positions, or the loss 

of government contracta. For the employee, this meant a 

losa of unemployment insurance and the interruption of the 

accrual of holiday benefits while on strike. Thus, while 

the law did not explicitly take away the ri3ht to strike, 

viewed in its totality it produced this effect. Despite 

the law, s trikes, primarily of the "wildca t 11 va.riety, \vere 

frequent.7 At the same time, syndical membership rose 

considerably, in the case of the Confédération générale du 

travail from one million in March, 1936 to five million 

members in March, 1937. 8 

7 Montreuil, ~· cit., p. 473; Dolléans and Dehove, 
~· cit., p. 53. 

8 Dolléans and Dehove, 22· cit., Vol. II, p. 50 
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The Law of lv.iarch 4, 1938 also set up the Superior 

Court of hrbitration. T ~üs c ourt was given the power 

of review over arbitral awards, but only in questions of 

competence, excess of jurisdiction, or violation of the 

law. Only by exception, in the public interest could 

the l~~'ünister of Labour give the court the power to judge 

a case on the merita. Of 4,250 decisions by umpires 

between I~larch 5, 1938 and Aue:ust 1, 1939, 1,350 were 

appealed to the Superior Court of Arbitration. On many 

occasions its decisions differed from, and conflicted 

with, decisions of the Cour de Cassation, establishing 

two co-existent bodies of jurisprudence. 9 

The Chautemps government in 1938 favoured, but never 

implemented, a plan to forbid strikes unless approved by 

a majority vote of the employees, in which case the 

plant would be neutralized, and no one would be pe rmitted 

to enter it, includin3 employees and management who wished 

to continue to work. 10 

The Decree of September 1, 1939, suspended all 

arbitration and conciliation. No procedure was restored, 

despite a law in 1946 permitting collective a greements, 

until 1950. 

9 Brun and Galland, 22· cit., p . 933. 

10 Dolléans and Dehove, QE• cit., p. 58, Vol. II. 



The present regime for the peaceful settlement of 

collective labour disputes in France resul t a from the 

Law of February 11, 1950, and the regulations which 
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followed it on February 27, 1950. Applicable to industry, 

commerce, the liberal professions, a 3riculture, domestic 

service and to those public enterprises where the conditions 

of employment are not laid down by special statute (the 

list of these enterprises is found in the Decree of June 1, 

1950) it was extended to cover even this last category 

(public enterprises li s ted in the Decree of June 1, 1950) 

by the Law of July 26, 1957. The Law of 1957 provided 

for the establisr.Jilent of commissions composed of representa­

tives of the management of the enterprise, the interested 

government minist ry and the most r epresentative syndicates 

of the emplofees to handle disputes. iihen t he dispute 

concerna t he remuneration of the employees, t (1e Ninisters 

of Labour a nd of Finance may also senè repre s enta tives t o 

the commission. Civil servants are not covered by the 

legislation. Rights dis putes betwe en th em and the state 

are heard by the adminis trativ e t ribunals, 11 \vhil e interest 

disputes d o not exis t due to the fact tha t cond itions of 

employment in the civil s e rvice are re Œulated by statute. 

In t he gener a l case , t he pr ocedure c ansists of t hree 

11 Brun and Galland, 2E• ~., p. 200 
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stages. The first is a process of conciliation, which, 

in principle, is compulsory, but the rneasure does not 

stipulate that conciliation must be resorted to before 

any strike or look-out. As in the previous regime, there 

are no procedural distinctions made between rights and 

interest disputes. 

all collective agreements must provide for a concilia­

tion procedure to deal with rights disputes arising from 

the application of the agreement, as well as for the handling 

of interest disputes on the occasion of the renewal of the 

agreement. 

\lhere there is no collective agreement, a regulatory 

procedure exists to handle collective labour disputes. On 

the national level, a permanent interprofes s ional organism 

known as the National Conciliation Commission is set up. 

It has jurisdiction when the conflict tnvolves an entire 

industry, or entire industries, when the dispute involves 

firms in several different regions, or vrhen, as a re sul t 

of the numbers involved, a dispute is of national importance. 

The Comrniss ion, who se members are named by the lviinis ter 

of Labour on the suggestion of the most representative 

national syndical organizations (that is, of the confeder­

ations), is composed of at least t h ree employees' represent­

atives, at l east t hree employ ers' representa tives, and a 

maximum of three representatives of e;overnment, including 
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the .LViinister of Labour or his nominee, who presides, and 

the ~inister for Economie Affaira, or his nominee. 

Where the conflict is restricted in scope to a 

single region, a regional commission, permanently established 

at the seat of each divisionary inspecter of labour, and 

composed of three employees' representatives, three 

employers' representatives and two representatives of the 

government, who in this case are the Divisionary Inspecter 

of Labour or his nominee, who presides, and a member of 

the administrative tribunal, deals with the dispute. 

There can be departmental sections of the regional 

commission set up to deal with disputes that are limited 

to a single department. In all cases, national and 

regional, in which the "cadres" are involved, a fourth 

employees' representative is added to the commission, who 

must be a member of this category, and a fourth employers' 

representative is added to equalize the representation. 

The iviinis ter of Labour, in national disputes, or the 

Prefect or Divisionary Inspecter of Labour, in regional 

disputes, may attempt to conciliate the parties to any 

dispute. Should they fail, or choose not to participate 

personally, they may, of their m-m accord, notify the rele­

vant commission of the dispute, and the commission must 

then summon the parties. Either one of the parties may 

also begin the procedure by writing to the Minister of 
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labour, or to the Prefect, who pass the letter on to the 
. 

appropriate commission. 

The parties must appear personally, subject to a fine 

of from 18,000 to 36,000 france if they do not, without 

sufficient reason, and which is increased to 36,000 to 

720,000 francs for failure to appear, without sufficient 

reason, at a second hearing eight days later. v~here the 

parties have good reason, and cannot appear, a mandatary, 

belonging to the same organization or exercising a permanent 

professional activity in the firm where the conflict has 

arisen, may appear on their behalf. The parties, when 

t hey appear, or their mandatary, may be assisted by a member 

of the professional organization to which they belong. 

Before the commission, pure bargaining and compromise 

takes place, with the commission using any method of getting 

an agreement which it deems f it, without actually suggesting 

the solution to the parties. If there is an a greement, 

then an official report must be communicated to the Minister 

or Prefect by the president of the commission within a delay 

of one clear day, and copies must be s ent to the parties. 

Such an agreement is executory from t he moment of the 

deposit of the report by the more diligent party at the 

secretarié.:l.t of the "conseil de prud'hommes" or the r eg i s try 

of the jus tice of the peace. Where no agreement is reached, 

a report must be drawn up s nowing the remaining areas of 
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disagreeroent, to delineate the issues before an arbitrator, 

should the parties choose to proceed before one. The 

parties, as well as the ~inister or the Prefect, must be 

sent copies of the report within one clear day of the 

ending of proceedings. All reports must be signed by 

the parties, or their representatives, and by the members 

of the commission. 

Failure to bring a dispute before a conciliation 

commission before resorting to strikes or lock-outs does 

not give rise to an action in damages, or for the resilia­

tion of contracta, since the law only provides that 

conciliation is compulsory without specifyins that it is 

compulsory before any strike or lock-out can take place. 

Unlike the 1936 regime, failure to resort to conciliation 

does not automatically bring about the obligation to submit 

the dispute to arbitration. Since 1957, when the sanction 

of a fine was added to the law for failure to appear before 

a conciliation commissionbefore resorting to strikes or 

lock-outs, the procedure has become more effective. Of 

more than 10,000 disputes arisinE within the jurisdiction 

of the conciliation commissions from the implementation of 

the law in 1950 until November 15, 1955, only 734 were 

brought before the organisms set up by this law, and only 

181 of these were completely settled. 12 

12 Rouast and Durand, ~· cit., p. 344. 
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It is only vrhen a collective agreement provides that 

there shall be no strike before resort to conciliation 

that such a strike becomes a breach of contract engaging 

the responsibility of the syndicats ordering it. In 

practice, the strike is ruled out, in collective agree-

ments, only for short periode of time, for example, two 

days in the collective agreement of the textile industry, 

and five days in the construction industry. 13 In any 

case, the strike can be resorted to after the conciliation 

process bas terminated if it has produced no binding 

agreement. 

The second step in the existing French ma chinery for 

dispute settlement is voluntary arbitration. Contrary 

to the case of individual labour contracts, where a 

"clause compromissoire" is invalid, Article 9 of the Law 

of Februa ry 11, 1950 allows and encourages the parties to 

provide f or the arbitration of rights disputes arising 

from the application of the a~reement, or of interest 

disputes a t the time of its renewal, and even permits 

thera to name the arbitrators in advance, or to set me thode 

for choosing arbi trators. \{here t here ha.s been no s uch 

provision, or when there is no previous agreement between 

the parties, arbitrators may be chosen by the consent of 

both parties. 

13 Brun and Galland, QQ• cit., p. 939. 
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The arbitrator is to decide rights disputes in law 

and interest disputes in equity. He must show the reasons 

for his award, and communicate the decision to the parties 

within twenty-four hours by registered letter. The decision 

is executory on deposit, by the arbitrator, at the secret­

ariat of the "conseil de prud'hommes", vrhich must be done 

within twenty-four hours of the renderinr:; of the award, or, 

if there is no "conseil de prud'hommes" competent for the 

profession and territory which the award encompasses, the 

deposit must be at the registry of the justice of the peace, 

either at the place where the existing collective agreement 

of the parties is deposited, or, when there is no collective 

agreement, at the place where the decision was rendered. 

The effects of the award run from the day of the request 

for conciliation of the dispute (which encourages the 

parties to resort as saon as possible to the procedure, 

and eliminates for the most part the contentiotis issue of 

retroactivity). This is a derogation from the provision 

in the Gode of Civil Procedure requiring the intervention 

of the president of the civil tribunal to give executory 

force to an arbitral award. 

\ri"here the award is one interpreting a collective 

agreement, the terrns of the award are incorporated into 

the agreement. The signatory organizations of an extended 

collective agreement may together ask the extention of 
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the award. 

The sanctions for failure to adhere to an arbitral 

~ward are the same as those for a breach of a collective 

agreement, and thus are civil in character, in the form of 

individual or collective actions for damages or for the 

resiliation of the contract. 

The only appeal from an arbitral award is to the 

Superior Court of Arbitration, which was revived by the 

Law of 1950. This body, composed of five members of the 

Conseil d'Etat, and four civil magistrates, is presided 

over by the Vice-President of the Conseil d'~tat or the 

President of one of the Sections of that Council. The 

Court judges in law only, to determine whether an adminis­

trative organism has exceeded its jursidiction, or whether 

a law has been violated, but not on the facts or the merita 

of a case. 

Rec~urse to the law is begun by notlfylng the Court 

of the arbitral decision whlch is being appealed within 

eight days of t he award, and by sending a copy of the 

decision, as well as the grounds of compla i nt, to the 

Court. The appeal does not suspend the execution of the 

sentence. The h inister of labour no longer has the power 

to allow the C:Jurt to judge the me ri ts of a case, at his 

discretion, a s was the case under the Cour t set up in 1938. 
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If the Court annuls the award in whole or in part, the 

parties are free to choose to have the matter arbitrated 

again or not. If they decide to resort to a new arbi-

tration, and if the decision is again appealed and over­

ruled, the Superior Court of Arbitration may judge the case 

on its merits. 

Arbitration is not resorted to a great deal in France, 

with the result that there are few appeals to the Superior 

Court of Arbitration. In the month of Decernber, 1954, for 

example, only five decisions were handed down by the Court. 14 

A distinction which is very important in France, but 

not in the Province of Quebec, is th~t bewteen individual 

and collective disputes. 15 In France, individual disputes 

are, in principle, ta.ken before the "conseil de prud'hommes", 

whether they arise out of·an individual contract or out of 

a collective agreement, and it is only rights disputes which 

are dealt with by the machinery. Collective disputes are 

dealt "ritl:1 by recourse to conciliation and arbitration. 

In the case of collective disputes, bath interest and rights 

disputes are handled by the same organisms. 

The cri te ria for distinguishing betv1een collective and 

individual disputes have been set dmm by the Superior 

Court of Arbitration, as established in 1938, and are still 

14 Brun and Galland, QE• ~., p. 943. 
15 Beaulieu, QE• ~., p. 259. 
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valid today. 16 A collective interest must be at stake for 

there to be a collective dispute. It is not sufficient 

merely to have the interest of several individuals involved. 

The interest of the syndicate itself as a juridical person­

ality, or the interest of the profession generally must be 

at stake. The mere application of a clause in the collect-

ive agreement to an individual need not necessarily involve 

a collective interest. The interest is only collective 

when the repercussions of the interpretation of the clause 

will affect the parties generally. It is left to the 

judge in a particular case to decide whether a collective 

dispute is involved. 

A second criterion laid down by the Superior Court of 

Arbitration is the necessity that a group of employees be 

involved. A single employer may be involved in a dispute 

wL.ich is considered to be collective. The group need not 

be a syndicats, but may merely be a de facto group. Taken 

together with the first criterion, this eliminates all 

disputes where only a single employee is involved, regard­

lesa of the possible repercussions on the collective 

interest. 

If the parties do not agree to go to arbitration, 

this does not mean that their ri~hts are unenforceable. 

16 3run and Galland, 22· ~., pp. 952, 953. 
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~ither of them may, in the case of collective disputes, 

have recJurse to the civil courts. This does not apply 

rlhere the parties have agreed to arbitra te, since in this 

case the avmrd of the ürbi trators is final and binding. 

Thus, the parties, when deciding vïhether or not to go 

to é1.rbitration, r:eigh the possibility of getting a faveur­

able decision by an arb~trator, against the possibility of 

obtaining a solution which faveurs their position from a 

civil court. The question is extremely important in 

practice, since the jurisprudence of the Buperior Court 

of Arbitration is often in opposition to that of the Cour 

de Cassation. For example, until the Law of 1950 declared 

expressly that a strike only suspends, and does not break, 

the labour con tract, the Superior Court of ù.rbi tra t ion 

decided in faveur of the suspension theory, while the Cour 

de Cassation held that a strike is an indication of the 

employee's intention to leave his employment. 17 l:ihile 

the Cour de Cassation refused to arder the reintegration of 

employees who were wrongly dismissed and contented itself 

with merely awarding damages, the Superior C0urt of 

Arbitration ordered reinstatement. 18 The Superior Court 

of Arbitration has held that the burden of proof of the 

17 Lyon-Caen, ~·ill·, p. 23. 

18 Brun and Galland, 22· cit., p. 76. 
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motive for the dismissal of an employee lies with the 

employer, while the Cour de Cassation has observed the 

tradi tional ci vil law rule tha t he \'lho alleges bad faith 

must prove it. 19 The Cour de Cassation has held that the 

status of representatives of the personnel terminates at the 

expiry of their term of office despite the fact that no new 

election has been held, while the Superior Court of Arbit­

ration has decided that representatives of the personnel 

retain their statua at the expiration of their mandates 

until their successors are named. 20 

In the case of interest disputes, this conflict does 

not exist since the civil courts are not competent. 

A third step was added to the machinery for the 

peaceful settlement of collective labour disputes by the 

Decree of May 5, 1955, issued under special powers dele­

ga ted to the Council of I•iinisters, and arnended by the Law 

of July 26, 1957. It sets up a process of mediation, 

inspiration for which \vas provided by the Taft-Hartley Act 

of the United States, and its provision for the establish­

ment, in certain cases, of a fact-finding board. 21 1-.edia­

tion is applicable to all branches of economie activity 

19 Article 2268 C.N. 

20 Brun and (}alland, .212.· cit., p. 838. 

21 Rivera and Savatier, .212.· ~., p. 208. 
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where a collective agreement is possible, that is, all 

private, and, since the Law of 1957, all public enter-

prises. This procedure is applicable only in interest 

disputes and not in rights disputes, where the mediator, 

if called upon, must recommend that the parties take their 

dispute to arbitration or to the civil tribunal. 

lviedia ti on is a term which does not have the same 

meaning in France as in North America. While Canadians 

would define mediation as "a means of settling labour 

disputes whereby the contending parties use a third person -
22 called a mediator - as a passive go-between" , to the 

French the process is one in which:-

" c'est à un tiers, choisi par les pé1rties, 
qu'il appartient de dégager une solution pour le 
litige, au terme d'une enquête qu'il effectue lui­
même. ~ais la solution qu'il préconise prend la 
forme d'une sir.1ple recommandation ••• l'autorité de 
la recommandation du médiateur est donc purement 
morale ••• toutefois, le procAdé fait souvent appel 
à la pression de l'opinion: la publicité donnée à 
la recommandation du médiateur peut rallier 
celle-ci."23 

Thus, mediation is in France what a conciliation is in 

the Dominion Industrial Relations and Disputes Investi-

gatien Act in Canada, and what Canadians understand as 

"mediation" is called "conciliation" in France. In Quebec 

22 Labour Terme (Toronto, C.C.H. Canadian Limited, 
1958), p. 48. 

23 Rivero and Savatier, ~· cit., p. 198. 
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"conciliation" has the same meaning as in France, while 

"mediation" refera purely to "good offices". 

Mediation can take place on the failure of concilia­

tion, and until the Law of 1957 could take place before 

conciliation. It is not a necessary preliminary to 

arbitration, nor is arbitration excluded by the failure of 

the mediation process. vfhile mediation is not a procedure 

to which both parties must agree before resort is had to it, 

there is no legal stipulation that it must occur at any 

time, or, indeed, at all. 

A \'Jritten request stating the reasons for the request 

and the issues involved in the dispute may be sent by one 

of the parties to the president of the conciliation 

commission. The president forwards the request to the 

M:inister of Labour if t ::e conflict involved is a national 

or resional one, or to the Prefect if the dispute is limited 

in territorial scope to a single department. The Minister 

of Labour, the Prefect, or the president of the conciliation 

commission, may set the procedure into motion without any 

such request having been made. Both parties may agree 

to resort to mediation, in which case the request to the 

president of the conciliation commission is unnecessary. 

The pa rties a~ree on and name a mediator. If they 

cannot agree , the .Winis t e r of Labour (or the Prefect) chooses 
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one from a pre-established list of mediators. This list 

is established after consultation with the most representa­

tive syndicates of employers and employees. Mediators 

must be French, and have the full exercise of their civil 

rights. They must possess a high degree of moral authority 

and be knowledgeable in economie and social mattera. 

Within eight days of the request, the mediator is 

called in by the ~inister or the Prefect. The parties 

present \'lri tten submissions and, if necessary, appear in 

person to present supplementary oral submissions. They can 

only be represented by third parties if there is serious 

cause and if the representatives have full authority to 

agree to a solution to the dispute. The mediator must 

inform himself concerning t he econorr;ic si tuution of the 

firm and of the employees, in the process of which he may 

call upon experts to enlighten him, or require t he submission 

of documents for the examination. Failure to submit 

documents reC:ues t ed i s sanctioned, since 1957, by a fine of 

from 36,000 to 720,000 francs. 

The mediator is held to secrecy concerning anything he 

may learn. The parties may a gree to s uspend hi s powers, 

or revoke theQ, at any time. 

Aft e r considering the relevant informa tion, the mediator 

recomm ends a solution to t he problem, and g ives his rea sons. 

This mus t be done within fifteen days of his being called in, 
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with a possibility of an eight-day extension if he requests 

it. If his recornmendatlons are accepted by the parties, 

such acceptance has the force of an agreement in concilia­

tion, and the report becomes executory under the same 

conditions as those applicable to cnnciliation. If there 

is not immediate acceptance of his recommendations by both 

parties, they are given 48 hours to decide whether or not 

to accept them. At t he end of this period, the recommenda-

tions and the reasons behind them are sent to the liiJ.inister 

of Labour, unless the parties request a further postpone­

ment to resume discussions. The J>rinister must publish 

the report within three months in the Journal Officiel 

unless the parties ask a postponement of publication or the 

complete suppression of the report in order to resume dis­

cussion. When the recornmendations are published, the 

Minister of Labour has the power to decide not to publish 

the reasons given by the mediator for his recommendations. 

The publication may also take place in the press, on the 

radio, or by post i ng in public places as the lVlinister thinks 

fit , in order to bring the force of public opinion to bear. 

'rhe media tor also must send a supplementary confidential 

report to the Hinister which is not published. 

In the case of disputes involving public enterprises, 

the mediator notes the advice of the Interministerial 
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Committee on Salaries which he attaches to his report. 

In the first year of operation (1955), of thirty-

seven procedures of mediation undertaken, twenty-one were 

completely successful, nine led to agreement in some of 

the firms involved, two failed, ~nd six were still pending 

24 at the year's end. 

The p~rties may resort to the strike or to the look-

out at any stage in the proceedtn~: s. a legal strike does 

not break but merely suspends the labour contract, according 

to the express terrns of the Law of February 11, 1950. 

The strike has been forbidden to the police by the 

Law of Jeptember 28, 1948 and to the Compagnies répJ.blicaines 

de sécurité by the Law of December 27, 1947. The right to 

strike having been made a basic right by the Constitution of 

1946, it was shared by the civil service as well as the 

employees of public enterprises, though previous to 1946 

this right had been denied them. The Conseil d 1Ztat has 

decided that: 

il appartient au gouvernement, responsable 
du b on fonctionnement des services, de fixer la 
nature et l'étendue 

of this right. 25 In practice, the government has issued 

circulats forbidding strikes according to the nature of the 

work done, the rank of the employee and the circumstances, 

24 Rouast and Durand, 2E· cit., p. 350 

25 Rivero and Savatier, 2E• ~., p. 177. 
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and has been upheld by the courts. 26 In the present state 

of legislation, however, the strike is not abso1utely 

prohibited to civil servants. 

In Quebec, un1ike France, the present regime for the 

peaceful settlement of collEctive labour disputes has been 

established by the evolution of the original procedure. 

Instead of replacing one set of machinery with another, Quebec 

has, for the most part, developed'her procedures by way of 

addition to, rather than repeal of, earlier measures. 

The first provision for the settlement of collective 

labour disputes in Quebec was that contained in the Trade 

Disputes Act of 1901. 27 Inspired ln part by the French 

Law of December 27, 189228 , the act ls general, app1ying to 

"any persan or body of persans, incorporated or unincorpor-

ated, emp1oying not less than ten workmen in the same 

29 business" and their employees. 

The nature of the disputes which may be dealt with by 

the procedures set up by the act include matters concernlng 

wages, hours, damage done to work, delay in finishing work 

or the quality of v.·orkrnanship, the quality of waterials 

26 Ibid., p. 178. 
Brun and Galland, 22· cit., p. 887. 

27 c.l67, R.8.Q., 1941. First passed I ~d.VIII, c.jl. 

28 Beaulieu, QE• cit., p. 95. 

29 c.l67, R.S.Q., 1941, s.j. 
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The Registrar may initiate such mediël.tion of his own 

accord where he learns of the dispute through the news­

papers or by other means. In either case, he must report 

on the results of his mediation as soon as possible to the 

Minister of Labour. 

A dispute may be referred to a cnuncil of conciliation 

if both parties, or one of them, apply to the Registrar. 

A council is to consist of four members, two chosen by 

each of the parties. After the first party has submitted 

his written nominations, the other party has six days in 

which to submlt his. Vacancies a re filled by the party 

who first appointed the conciliator to the vacant position. 

The parties may be represented before such councils by 

from one to three representatives, who must have the power 

to agree to a solution which will bind the party represent­

ed. Such power is obtained either by an authorization to 

act signed by all the members of the group whlch 1s repre­

sented or, if the group numbers more than tvienty, by a 

resolution of a meeting of the gr0up, passed in any way they 

deem advisable. A copy of the res 8lution must be sent to 

the Registrar. The parties draw up a statement of the 

issues in dispute, together if they can agree, or separately 

if they cannat, which is a.lso forv1arded to the Registrar. 

Once the conciliators have been a'?) Ointed, the Registrar 

is empowered to call a meeting of the council of conciliation. 



207 

The council hears the parties, lnform thernselves of the 

facts and atternpts to conciliate the parties. It then 

reports to the Registrar on its success or failure as the 

case may be. 

In the case of a failure of conciliation, certified 

copies of the council's report are sent to the parties, 

ei ther of v.rhom may then ask the Registra.r to refer the 

matter to arbitration. Both may agree to submit a dispute 

to arbitration without previously resorting to conciliation. 

1•1ernbers of a council of arbitration must be at least 

twenty-one years of age, and Canadian citizens. Un til 

1909, there were permanent councils of arbitration. The 

system was amended in that year.3° ~ch party, under the 

current regime, must recommend an arbitrator who is then 

appointed by the Minister of Labour. If either, or both 

parties, fail to recomrnend an arbitrator vl ithin ten days, 

the 1-'.i.inister of Labour appoints one in their s tead. Within 

five days of the later appointment of the two, the arbit-

ra tors recommend jointly a third arbi trator, wl1o is to be 

a competent and impartial person who will act as president 

of the cour1 cil. Where the y fail to do so within five days, 

the ~inister appoints:-

an experienced, impa rtial person not personally 
connected with or interested in any trade or 
industry, or likely by reason of his occupation, 

30 9 ~d. VII , c.32. 



business vocation or ether influence to be 
biased in faveur of or auatnst ernolayers or 
employees.jl ~ -

208 

Vacancies are filled in the same manner in vlhich the persan 

whose place has fallen vacant was appointed. 

The sittings of t he council ar·e ~Jublic, unless the 

council on its own, or on the motion of one of the parties, 

decides to make them private. The president of the 

council has all the powers of a judge of the Superior 

Court, (except that of committing persans for contempt of 

court) for the purpose of preserving arder during the 

sittings. The council is to decide the disputes not in 

law, but in equity and good conscience. 

The council may require the parties to name not more 

than three persans to act as their representatives before 

the council. The decis ion of the council is to be rendered 

within thirty days of the a ppointment of the president, 

unless the !ll!inis ter, at the request of t he council, grunts 

a supplementary delay. 

The decision of the council is to be written and s i gned 

by the majority of its members. It i s sent t o the hinister 

of Labour. The parties are not bound by the decision, but 

can, at any time be f ore it is rendered, or thereafter, agree 

31 c.l67, R.S.~., 1941 , s .l8. 
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to be bound. If both agree, then the decision becomes 

executory in accordance with Article 1443 of the Code of 

Civil Procedure.32 If, however, the p&rties do not choose 

to accept the award, then this forma no bar to their 

referring the dispute to a council of conciliation again. 

The councils of conciliation and arbitration are 

gi ven povJ ers to visi t the locali ty of the dispute and hear 

all interested parties, swnmon witnesses," and, in the case 

where the latter fail to appear, to a.pply to the justice 

of the peace for an arder compelling tlleir attendance. 

They are also empm·rered to administer oa ths or to take the 

solemn a ffirmations of witnesses. 

The act makes no distinction between interest and 

rights disputes. Rendered almost inapplicable because of 

the restrictive list of disputes it covers, the act is 

made use of today almost solely when its provisions are 

referred to by, or incorporated in, another act. The 

mediation procedure is never usea.33 At the time of its 

passage, however, it was a stronger procedure than the 

French Law of 1892, allowing a sinEle party to initiate 

the proceedings instead of requiring the agreement of both. 

32 "Any extrajudicial award of arbitrators can only 
be executed under the authority of a competent court, upon 
a suit brought in the ordinary manner to have the party 
condemned to execute it". 

33 Beaulieu, QE· cit., p. 98. 
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Unlike the French law, it provides for the preliminary 

procedure of mediation. The machinery for conciliation 

and the powers of the council of conciliation are similar 

in bath cases, and the word "conciliation" is used in 

bath cases to mean the attempt of the council or commission 

to bring about an agreement using any means it thinks 

advisable short of recommendinŒ to the parties what, in 

its opinion, the solution ought to be. Again, the Quebec 

Law of 1901 allov1s a single party to request t hat a dispute 

be submitted to arbitration, whereas the French Law of 1892 

required the joint agreement of the parties. In neither 

case was the award of the arbitrator binding. 

The present French regime is closer to that of the 

Trade Disputes Act. In this case, the Minister, Prefect 

or Divisionary Inspecter of Labour may a.ttempt conciliation 

on their own, which is equivalent to the preliminary 

mediation by the Registrar provided for by the Quebec Law. 

Then, either party may, in bath the French Law of 1950 and 

the Trade Disputes Act, request that the dispute be sub-

mitted to a conciliation commission. The French system, 

horrever, no longer provides for pro tempore conciliation 

commissions to which the members are appointed by the 

parties to the dispute, as does the Quebec Law, but sets up 

permanent conci l i a tion commiss ions. l;{ioreover, in France, 

the agreement of bath parties is required to submit a 
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dispute to arbitration and the decision is final and 

binding, whereas in ~uebec the case is the reverse. 

In 1932, the Quebec Legislat ure passed the Industrial 

Disputes Investigation Act34 which was an enabling pro-

vision designed to permit the application to employer­

Gmployee relations within the jurisdiction of Quebec of the 

Dominion Industrial Disputes Investigation Act of 1907. 35 

The act gave to the Lieutenant-Governor in Council 

the power to apply by proclamation any amendment that 

might be made in the future to t he federal act to all 

disputes within the jurisdiction of Quebec. This act 

became inapplicable when the Industrial Relations and 

Disputes I nvestigation Act36 was passed in 1948, repealing 

t he earlier act. 

The Quebec Labour Relations Act37 set up a procedure 

for the settlement of both rights and interest disputes 

between employer s ' and employees' a s sociat ions r ecognized 

and certified under that act. Since, in practice, the 

vast major ity of collective a greements are made unQer the 

t e rws of this act, the importance of its proceduroo f or 

the peace f ul settlement of disput es is great. 

34 c.l68, R. S .Q., 1941. 

35 6- 7 Ed. VII, c. 20. 

36 11-12 Geo. VI, c. 54, now R.S.C. 1952 , c.152 . 

37 c.162A, R.S.Q., 1941. 
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When an associ~tion is recognized by the Board, and 

it wishes to avail itself of this recognition to solve 

an interest dispute, that is, to negotiate a collective 

agreement, it must ~ive eight days' notice in writing 

to the opposite party of the time and place at which its 

representatives will be ready to meet with that party to 

begin negotiations. After the negotiations have been 

carried on for thirty days, or when either party believes 

they are not likely to terminate within a reasonable time, 

he may notify the Board; indicating the difficulties 

encountered. 

The Board, on receipt of the notice informa the 

Minister of Labour who must instruct a conciliation officer 

to meet with the parties and endeavour to effect an agree-

ment. This officer must report to the Minister on his 

mission within two weeks of receiving his instructions. 

Where the report shows that there has been no agreement, 

the Ninister must appoint a council of arbitration according 

to the terms of the Trade Disputes Act, without waiting 

for a request from one or bath of the parties concerned. 

The award of the arbitration council is not binding. 

The employees are free to strike, and the employer to 

lock-out, fourteen days after the report of the council of 

arbi tration is received by the .i:•ilnister. 

Should a collective agreement eventually be si (~ned, all 
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rights disputes must be submitted to arbitration, either 

following a procedure set up by the agreement, or, where 

the agreement does not establish any such procedure, 

according to the tenns of the Trade Disputes Act. Strikes 

or lock-outs are forbidden until fourteen days after the 

report of the arbitrators is received by the ~inister, when 

the award has not been accepted. A legal strike suspends, 

and does not break the labour contract.38 

An association wnich has not been recognized to 

bargain for the employees may not strike, but if it comprises 

at least twenty employees correspondinE to at least ten 

per cent of the bargaining unit governed by a contract 

signed by another associa tien, and ,,,here i t is believed 

t hat the agreement or the Labour Relations Act has been 

violated, such an association maf submit its complaint in 

writing to the employer, who calls before him representa-

tives beth of the complaining association and of the 

association which was a party to the agreement, and hears 

the cornplaint. 

The pattern of the rnachinery for dispute settlement 

laid dovm in the Labour Relations Act, is based on th.a.t 

which the Dominion Gove rnment brought into force by means 

of Order-in-Council 1003, despite the fact that the labour 

.38 Beaulieu, 212.· cit., p. 460. 
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Rela tians Act was assented to t,.;o '\'!eeks be fore the passing 

of the Order-in-Council. Quebec adopted the peculiarly 

Canadian mixture of American, British and ether institut­

ions and for the first time made a serious break with the 

practice for taking the inspiration of her labour legislation 

from France. This accounts for the fact that, in Quebec, 

tbe entire procedure under the Labour Relations Act is 

different from that of the French Law of 1950. In Quebec, 

the t;..;o steps of the ccmcili&.tion officer and council of 

arbitration are compulsory, but no binding decision can be 

forced upon the parties. In France, conciliation, before 

a permanent commission, not a single officer, is obligatory, 

but arbitration is not. Where the pa rties agree, in France, 

to resort to a rbitration, the award is binding. 

Quebec has a special procedure for dealinŒ with disputes 

between public services and their employees. In 1921, an 

Act Concerning Disputes Between ~ployers and .&nployees of 

Hunicipal 3ervices39 was passed, ruling out strikes and lock­

outs in the services governed by it until all disputes 

concerning wages, hours of labour and dismissals for activity 

in employees' associat10!1 S were submitted to a non-binding 

arbitration. The act applied only to fire, polie , water 

and sani tCt.tion services employing more than tvrenty-five 

people. 

39 11 Geo. V, c.46 (1921). 
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The La.w Re la ting to the .. ~rbi tra tion of Disputes 

Between Certain Charitable Institutions and their ~ployees40 

required th&t collective labour disputes be submitted to a 

council of arbitration and prohibited strikes to the 

employees of the institutions covered by the act, namely, 

those recognized for public assistance. 

An Act Respecting the Public Services ~ployees 

Disputes41 repealed the two laws just discussed. In 

their place it created a comprehensive system for the 

settling of all collective disputes between the public 

services and their employees. The public services referred 

to are municipal and school corporations, public charitable 

institutions, Insane Asylums, the essential services of 

transmitting messages by telephone or telegraph, transport­

ation, railways (except those under the jurisdiction of the 

federal parliament) tram-vmys or navigation, or the production, 

transmission, sale or distribution of gas, water, or elect-

ricity, and those services of the government in which the 

employees are subject to the Civil Service Act. 

In the case of these services, every dispute, whether 

a rights or an interest dispute, concerning the conditions 

of employment, must be submitted to arbitration, either 

40 3 Geo. VI, c.6o, (1939). 

41 c.l69, R.S.Q., 1941. First passed 8 Geo. VI, 
c. 31' ( 194-4 ) • 
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following a procedure set forth in the collective agree-

ment, or under the terms of the Trade Disputes Act. The 

award of the majority of the arbitration board is binding 

and may be executed by any individual or group entitled to 

act judicially who haa an interest in such execution, or 

on the suit of the Labour Relations Board which need not 

make the party on whose behalf it is acting a party to the 

suit. 

Where civil servants are concerned, the Civil Service 

Commission acts as arbitrator. Strikes and lock-outs are 

prohibited to all classes of employees and employera covered 

by this act. 

The act does not apply to managers, superintendents, 

foremen or r epresentatives of the employer in his dealings 

with his employees, nor to directors and managers of a 

corporation, the members of the liberal profess ions employed 

by public services, nor to domestic and agricultural labour. 

In all other respects, the Labour Relations Act is to 

apply to public services and their employees. Any assoc-

iation which orders a strike or l ock-out prohibited by this 

act, f orfaits t he risht to certif ication as r epresenta t ive 

of the employees or employers in a given bargaining unit. 

An .Act Respecting I-1unicipal and School Oorpora tions and 

their hlmploy ees 42 s e t s up or ganisme for t he arbitra t i on of 

42 13 Geo. VI, c. 26, (1949). 
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disputes involving such corporations and their employees. 

~ery two years, at the end of the current fiscal year, 

the corporation must recommend a person who, for the next 

two years, will act as a member of a council of arb1trat1on 

in such disputes. At the same time, the employees of the 

corporation or the association representing them recommends 

an arbitrator to represent the employees. Where there are 

several associations representing various categories of 

employees, each association may recommend an arbitrator 

who will act when the dispute concerna that category. The 

I~linister of Labour appoints tho se nom ina ted, and, where 

there has been no nomination within the thirty days preceding 

the end of the fi s ca l year, the l•linister personally desig­

nates the arbitrator. The third member of the arbitration 

board represent s the public, and acta as president. He 

is appointed by the Lieutenant-Governor in Council. 

Vacancies are fill ed in the same way in which the p er s on 

to be replaced was a ypointed. 

\fuen t h e term of one council expires and a nother begins, 

t he retiring c01mc il finishes the cas es 1 t has begun, but 

begins to hear no new cnes, even if the caus e of action 

arose be fore the expiration of t he term. 

No decision of auch a board which raises the expenses 

of the corporation is t o b e executor y until the end of the 
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current fiscal year, and the effects of the award may not 

be made retroactive to more than twelve months before the 

rendering of the decision of the board. i!.very award or 

collective agreement irnposed by award is to last for two 

years. There is no appeal from the awards of the councils 

of arbitration under this act. 

The differences between the French and ~uebec methods 

of handlins public service disputes are nurnerous. -ïlhereas 

in ~uebec, civil servants are absolutely denied the right 

to strike, and all disputes between them and the government 

are heard by the Civil Service Commission which acts as 

final arbitrator and whose award is binding, in France, 

civil servants are not absolutely prohibited to strike, and 

as lon5 as the governrnent department for which they work has 

not ordered them not to, they retain that right. Rights 

disputes betueen French civil servants and the French 

government are heard by the administrative tribunals. 

Ï'iios t of wha t in Que bec are cons ide red "essential 

services" have been nationalized in France. The employees 

of these public enterprises are in the same position as 

civil servants as regards the right to strike, but disputes 

betvveen them and the public services that ernploy them are 

handled by a special conciliation procedure set up by 

agreement between the management, the most representative 
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employees' syndicates and the fuinistry responsible. Where 

the dispute concerns remuneration, representatives of the 

.i•iinis ters of labour, of Finance, and of .lj;conom ic Aff airs 

participate in the procedure. 

In ~uebec, e@ployees of essential services are prohib­

ited from striking and all disputes between them and their 

employers must be submitted to a final and binding arbit­

ration under the terrns of the Trade Disputes Act. 



CnAP'.l~R FOUR 

THE COLL~CTIV3 .AGlUEr·1.!;NT 

Where a state legalizes collective employees' and 

employers' orŒanizations, and sets up means whereby they 

can negotiate with each other to settle their differences, 

it is almost invariably because the state contemplates 

allowing these organizations, following the procedures 

prescribed by law, to arrive at collective asreements 

concerninŒ the canditions of labour. Where the state 

intends to regulate the conditions of labour by law, the 

collective organizations of employers or employees become 

only formal bodies, and the procedure for dispute settle­

ment becomes unnecessary. Both France and ~uebec have 

adopted the former solution, that is, it is a matter of 

public policy to permit the parties to determine, by 

bargaining, the terms of thetr employer-employee relation­

ship. The subject of this chapter is the extent to Hhich 

this freedom is allowed the parties, and the limits which 

the state iiD~JOSeS by intervening to control the content 

of the collective agreement. 

220 
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The first lai'/ in France dealing ''~i th collective 

agreements was that of I~jarch 25, 1919. It provided that 

collective agreements could be made by any group of 

employees, with a single employer or with a group of 

employers, and did not subject such agreements to the 

condition that any of the signing parties be a syndicate 

set up under the Law of 1884. 

The parties were free to determine the content of the 

agreement, but its effects only extended to those individ­

uals actually signing the agreement, the individuals they 

represented, unless such individuals resigned from the 

group ''~i thin eight days of the ree;istration of the agree­

ment and notified the "conseil de prud'hommes" or the 

registry of the justice of the peace of their intention 

not to be bound by the agreement. At any later stage, a 

member could resign from a group bound by the agreement 

on thirty days' notice. .Anyone v-.rho subsequently joined 

one of the signa.tory [ roups became bound by the agreement 

anà subject to its terms. 

In addition, it was presumed that the terms of the 

agreement applied to contracta of employment entered into 

betv;een tviO parties, only one of whom was sub je ct to the 

collective agreement, as a member of a group. This 

presumption could be destroyed by the simple mention in 

such a contract that the terms of the collective agreement 
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were not to apply. ~here an individual subject to the 

agreement signed an individual contract vli th terms incom-

patible with the collective agreement, the syndicate could 

take judicial action to have those terms annulled. The 

syndicates were also given the power to demand the specifie 

performance of the terms of the agreement, or to claim 

damages for the non-observance of its provis ions. 

The plural syndicalism set up by the Law of 1884, 

resulted in the provision in the Law of 1919 that there 

could be more than one agreement to govern the same pro-

fession in any area. 

In 1919, 557 collective agreements were signed under 

the terms of this law, in 1920, j45. The number continued 
1 

to fall to 128 in 1925 and 20 in 1933, due to the everly-

liberal provisions allowing individuals to withdraw them-

selves from the application of the agreement, which made 

such agreements ineffective determinants of the conditions 

of labour. 2 

The Lal'r of June 24, 19.36, in France, which followed 

the accords Matignon of June 7, 1936, estaolished two 

types of collective agreement. The first was a reproduc-

tion of the type established by the Law of 1919. The 

1 Dolléansand Dehove, op. oit., Vol. II, p . 27. - --
2 nrun and Galland, 22· cit., p. 715. 
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second type was an innovation. It could be concluded only 

by syndical organizations on bath the employers' and t he 

employees' sides, and only by the most representative of 

these on a national or r eg ional level in i ndustrial or 

commercial employments. 

~ither an employees' or an employers' syndicats could 

provoke a meeting of t he most representative syndicates in 

a given profession and region, or this c0uld be done by the 

l.Unister of Labour. The parties would then negotiate a 

collective agreement, the contents of wh ich they were f ree 

to determine. 

The h inister of Labour, after s eekin3 the advice of 

the releva nt s ection of the ~conom ic Council, and after 

publ i shing in t he Offi cial J ournal a not i c e of h is intention 

to extend the a greement to all the em ployees and employers 

in the region and profe ssion, and askinc f or expressions 

of opinion f rom i nteres ted parties , could extend the agree­

ment without cha nging any of its provisions. It was not 

pos sible, under thi s t ype of a greement, for individual 

employ er s or employees to denounc e the t erms, or to c ontract 

f or d i fferent t e rms . The contract became t he l aw of t he 

profession in the region in which it was extended. 

The Law als o pr ov ided t hat the re were to b e certain 

c l a uses which the pa rties '\<Tere obliged to i nclude in such 

an a greement. Am ong t hem were claus es r e cognizin3 the 
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liberty to associate in syndicates, the freedom of opinion 

of the employees, the institution of 11 délé~ues du personnel 11
, 

and clauses setting minimum levels of remuneration for each 

category of employee, the length of the notice period 

bef ore the unilateral renunciation of the agreement by 

one of the pa rties, or the duration of the agreement if it 

was to be of fixed length. The agreement also had to con-

tain provisions concerning the organization of apprentice­

ship, the prohibiting of 11 travuil noire11
, and the procedure 

of conciliation and arbitration to be followed in dealing 

with rights disputes during the course of the agreement, 

or with interest disputes at the time of its re-negotiation. 

The number of collective agreements rose from 29 in 

1935 to 2,356 in 1936.3 Between June 24, 1936 and July 

15, 1937, 4,945 agreements were reached, of which 720 were 

extended.4 In all, under the regime of this Law, over 

6,000 agreements were concluded.5 

The Decree-Law of üctober 27, 1939 froze the conditions 

of labour resulting from collective afreements for the 

duration of the l·rar. Under the Decree of Noveraber 10, 

1939 any new collective agreement had to receive the approval 

3 Dolléans and Dehove, 2E· cit., p. 51, Vol. II. 

4 IJlontreuil, S212.· cit., p. 494. 

5 Brun and Galland, QE• cit., p. 715. 
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of the Iünister of Labour. The Decree of June 10, 1940, 

gave the Iünister of Labour complete power to determine 

wages. 

The Law of December 23, 1946 revived collective 

agreements, but under a system of state tutelage. There 

was but a single type of collective agreement. On the 

deraand of the most representative syndicates of employers 

or employees on the national level, or of the Minister of 

Labour, a rnixed commission was established to work out the 

details of an agreement. No non-representative syndicate 

or de facto group could conclude any agreement until the 

national agreement in the profession was completed. The 

Minister of Labour acted as conciliator in the negotia­

tions. If within one month of the request for the Betting 

up of the mixed commission there was still no agreement, 

the ~inister of Labour could regulate the conditions of 

labour in the profession by decree. 

Uhen an agreement was reached, it was subject to the 

previous approval and homologation by the hinister before 

it could have any effect. If approved, it applied as an 

extended collective agreement to all members of the pro­

fession of all categories in the country. No member of 

the profession could contract for other terms. If the 

agreement was not approved, it was not in force even between 
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those who signed it. 

The only other possible type of agreement was that 

entered into by the most representative syndicates on .the 

regional or local level which could slightly modify the 

national agreement to adapt it to local conditions. Non-

representative syndicates and simple,groups could conclude 

agreements only \>ii thin the plant, and the se too had to be 

in conformi ty rli th the national agreement. The Law 

divided the economy into twenty-five professions, thus 

lirniting the number of possible agreements. 

The parties were not free to include any provisions 

for salaries in the aŒreement, as these were regulated by 

the state. Because this essential element was explicitly 

excluded from the agreements, only two national aEreements 

vlere si[ned under this law. 6 

The Larl of February 11, 1950 provided for a nev1 regime 

for collective agreements in France, and this law is still 

in force. Like the Law of 1936, it provides for two types 

of collective a c reement, t l: e ordinary and the extendable. 

Applying to industry, commerce, agriculture, the liberal 

professions, domestic service, work dona at home, and those 

public enterprises not listed in the Decree of June 1, 1950, 

the Law does not cover the civil service, nor those public 

6 Lyon-Caen, 22• c1t., p. 170. 
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enterprises listed in the Decree of June 1, 1950, where 

the conditions of labour are determined by statute. This 

latter group of public enterprises includes the French 

National RD.ilways, the Paris Transportation .Administration, 

~lectrici ty and Gas of Fr&nce, the Goal lünes of France, and 

Air France. 

Agreements can be concluded on the national, regional, 

local, or even plant leval. Only s yndicates may be parties 

to ordinary agreements on the employees' side, to the 

exclusion of unincorporated groups, vihereas a single employer 

or a de facto group of employers may be a party to such an 

agreement. The representatives of groups or syndical 

organizations must be able to prove that they have the 

authority to bind the members of the group they represent, 

and must prove that this authority has been given them by 

the constitution of the organization, a resolution of a 

meeting of the group, or l.:ritten mandates signed by each 

member of the group. 

An agreement can be set aside if it can be proven that 

the cons ent of either party was given in errer, or obtained 

through fraud or through violence. 

The agreement must be written on pain of nullity • 

.Although it n eed not be Hritten in authentic form, that is 

before a notary or ether public officer, it has the value, 

when making proof, of a solemn contract, and may only be 
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attacked through the procedure of improbation. 7 Three 

copies must be filed at the secretariat of the "conseil de 

prud'hommes" of the place where i t v1as concluded, or at the 

registry of the justice of the peace if there is no competent 

"conseil de prud'hommes". The secretary of the "conseil de 

prud'hommes" or the clerk of the justice of the peace sends 

one copy to the l•Iinister of Labour, and another to the 

Departroental l.J:anpovTer and Labour Administra ti on wi thin two 

days. In the case of an a8reement in agriculture, two 

additional copies must be filed, one to be sent to the 

Minister of Asriculture and the ether for the Departmental 

Administration for the Control of Social Laws in ~griculture. 

Anyone may obtain free copies of the agreement, paying the 

cost of delivery only. 

The effects of the agreement commence on the day follow­

ing registration, unless the agreement itself provides to 

the contrary. There is no provision requiring preliminary 

government approval or homologation. 

:Notice must be posted in each establishment governed 

by the agreement, and at the places where hiring usually 

takes place, of the existence of t he a greement. The 

notice must show the date and place of registration, and 

the names of the sign ing parties. For agreements in 

7 Articles 1319, 1520, C.N. 
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agricultural, the liberal professions or home vwrk, the 

posting may be at the tovm hall of the place of residence 

of those covered by the agreement. The employer must 

also make a copy of the agreement availuble to his 

employees. 

There is no order in which these agreements must be 

established, as was the case in 1946 when a hierarchy of 

agreements existed, whereby national agreements were to be 

concluded before the regional or local. National, regional, 

and local agreements may be made at any time, but agreements 

covering only a single plant may only adapt an agreement 

of wider application to the special CQnditions of the plant, 

and may only create terms and conditions more favourable 

to the employee. If no such agreement of wider effect 

existe, the plant agreement must limit itself to the 

questions of salary and the accessories of salary. Only 

the most representative employees' syndicats may signa 

plant agreement. 

'rhe parties are left to determine the content of the 

agreement for themselves, but no provision in a collective 

agreement may depart from the minimum conditions set dawn 

by law with respect to wages, vacations with pay, hours of 

work and other conditions of labour, except in a direction 

more fC;tvourable ta the employee. There are, however, 

certain matters which the agreement must deal with. There 



230 

must be a provision concerning the conciliation procedure 

to be follO\·Ied in settltng rights disputes that may arise 

during the course of the agreement, as well as for the 

handling of negotiations at the time of its renewal. The 

duration of the agreement must also be clea.rly declared • 

.rl.mong the claus es that collective agreefilents may not 

contain are those providing for "union security". Un til 

the Law of April 27, 1956, the jurisprudence held that 

these clauses were valid, despite the fact that they ran 

counter to the basic principle of the free choice of 

syndicates, if they were entered into for a professional 

motive, and not with the sole intent of harming a syndicate 
8 or a.n individual syndicalist. The Law of April 27, 1956 

declared that:-

il est interdit à tout employeur de prendre 
en considération l'appartenance à un syndicat ou 
l'exercise d'une activité syndicale pour arr~ter 
ses décisions en ce qui concerne notamment 
l'embaucha8e, la conduite et la répartition du 
travail .•• les mesures de discioline et de 
congédi~ment ••• Ces dispositions sont d'ordre 
public. 

Thus, the law "frappe de nullité la clause de 'closed shop' 

creant un monopole s :{ndicale de 1' emploi" •10 

8 Rouast and Durand, 212.· cit., p. 208. 

9 Article l(a), L.III.C.T. 

10 Lyon-Caen, 212.· cit., (Supplement, I·~- ovember 1, 1957) 
p. 2. Jee also nivero and Savatier, 212.· cit., p. 295. 
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The Law of April 27, 1956 explicitly forbade the 

inclusion in French collective agreements of a clause 

providing for the check-off of syndical membership dues 

even if the individual concerned agrees to have the 

deductions made. 

The agreement may be of a fixed, or of undetermined, 

duration. In the case where the duration is set dawn by 

the agreement, this may not exceed five years. Unless 

it is explicitly stated in the agreement that it is to 

terminate on the date of expiry, the agreement continues 

in force after this date, but as one of undetermined 

duration. Agreements of undetermined duration may be 

renounc ed by either party. The agreement must provide 

for the length of the notice period which must be given to 

the other party, as well as for the periods and forms in 

which the agreement can be unilaterally renounced. 

All thos e who have s i cn ed the collective asreeœent, 

the members of the organiza. tions which t he y represent, and 

the members of all organizations which adhere to the agree­

ment at a later da t e are bound by its t erms and conditions. 

The agreement a f fects adherents from the day after their 

notification of adhesion is rece ived by the secretariat 

or r eg istry where the collecti ve asreement is regi s t ered . 

How eve r , the adhesion does not bind the employer of such 

adher ents unless he is a membe r of a signat ory or ganization 



or h~s s15ned the agreement himself. The general 

principle is that the employer-employee relations in a 

given finn are bound by the conditions set out in the 

collective agreement whenever the employer is bound by 
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it, whether or not his employees are parties to the agree­

ment. When t he employees are pa rties to the a greement, or 

members of un organization which is a party, but the 

employer is not, the conditions of labour in tha t firm 

are not determined by the collective a e:reement. Res i e;n-

ing from a synd icats, therefore, does not remove a n employee 

from the effects of the agreement as lon~ as he remains in 

his ernployment. 

When an a greement which is capable of being extended is 

made applicable to a f irm which was previously governed by 

an ordinary agreement, this does not nullify the ordinary 

a greement. The two agreements exi s t side by side with 

the provision most f avourable t o t he empl oyee be ing the 

one applied on each subject. 

The Law f orbids t he par t ies to do anyth ing to comprQIIl­

ise the effective ex ecution of t he a greement. Organizations 

are not, hov.rever, t he gua rantors of the execut ion of the 

a greemen t by t heir individua l members unless the agreement 

s pecifically declares that this i s t o be t he case . 

The I nspector s of Labour , and , i n agricul ture , the 

Inspectors of Social Laws, were given co-ordinate 
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jurisdiction with the regular police to supervise the 

penal sections of the law, namely, those which provide 

for the posting of notices, or which prohibit the payment 

of any salary which is less than the Guaranteed Inter­

professional r-linimuru Sa.lary or the level of remuneration 

set out in an extended collective agreement. 

Collective agreements which are capable of extension 

differ from the ordinary agreements in that only the most 

representative syndicates on both the employers' and the 

employees' sides may be parties to them. The lünister 

of Labour, or his representative, may instituts the 

procedure leading to the establisr~ent of such an agreement 

on the request of the most representative syndicates of 

either the employees or the employers in one of the "branches 

of activity" set up by the Superior Commission of Collective 

Agreements, or on hts ovm accord. These agreements may be 

concluded on a national, reŒional or local level with no 

specifie arder prevailing, but if a national agreement is 

signed, the regional and local agreements must adapt it to 

local conditions and do nothing more. 

The Minister calls a meeting of representatives of the 

most represent~tive syndica.tes on both sides. One agree-

ment for the profession is concluded, and there are no 

separate agreements for the "cadres", "ouvriers" or 

"employés". These categories may conclude annex agreements 
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adapting the general a[Ereement to their particular require­

ments. 

An agreement, if one is concluded, is subjected to the 

same requirements of form and publicity that apply to 

ordinary agreements. The agreement must be written, 

registered and posted. 

The parties are obliged to include provisions in the 

agreement which is susceptible of extension on a number of 

subjects. The agreement must deal with the free exercise 

of syndical rights and the freedom of opinion, the mi nimum 

professional salary for the 1mqualified vJOrker, the co­

efficients by which t h is minimum salary is to be multiplied 

to obtain the wage for each level of skill, t he premit~s to 

be paid for difficult, dangerous, or dirty work, and the 

means by which the principle "equal pay for equal '\'IOrk" 

i s to be a~plied to women and children. Further provisions 

which the parties a re obliged ~ include are those dealing 

with hiring and disrnissal, the order of depa rture where 

there are inà ividua l lay-offs, the notice period to be 

observed in the profess ion in ti1e r esiliat ion of individual 

contracts , and the r epr esentatives of the per s onnel and the 

financing of their work. 3tipulations must a lso be 

i n cl uded 3overning the date and order of departure of the 

paid vacations , the means of organization of apprenticeship 
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in the profession, particular conditions of labour.for women 

and children and the procedure of conciliation to be followed 

in the application of the agreement and at the time of its , 

renewal. 

The Law suggests a further list of subjects concerning 

which the parties might include provisions in their agree-

ments. Such matters as supplementary hours, the organiz-

ation of shifts, night work, Sunday work, holiday work, 

bonuses for seniority and fidelity, piece work rates, the 

repayment of the employee's professional expanses, indemni­

ties to compensate displacement, rates for part time work, 

a SUlJplementary retirement ~Jlan and finally an arbitral 

procedure are among those on vrhich the parties are free 

to ii1clude a clause or not. This list is not lir.liting, 

a11d the parties may deal with any ether subject they like. 

Once such an agreement has been concluded, it acquires 

force on registration, as if it were an ordinary collective 

agreement, for the employees and the employers bound by it. 

On the initiative of the Minister, or of the most representa­

tive syndicats of either the employees or the employers, 

however, the agreement may be extended. The hinister of 

Labour seeks the advice of the Superior Commission of 

Collective Agreements, which is composed of the Minister 

of Labour, or his representative, who presides, the Hinister 
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for ~conomic Affairs or his representative, t he President 

of the Social Section of the Conseil d'~tat, sixteen represen­

tatives of the most representative national syndicates of 

employees, sixteen represent~tives of the most repre­

sentative national syndicats of elliployers, among whom there 

mus t be . ernployers in agriculture, small and average-sized 

firms, public enterprises and e.rtisanal employers, and 

finally three representatives of the National Union of 

Familial Associ~tions. 

The Hinister of Labour then publishes a notice, in the 

Official Journal, of his intention to extend the agreement, 

and asks the interested professional organizations as v1ell 

as individuals to make known their views, within fifteen 

days. He then may extend the agreement by Decree, making 

its term obligatory for all employers and employees in the 

profession within a g iven area. The Minister may not, 

in extending the agreement, make any changes in its 

provisions, except that he may, after seeking the opinion 

of the Superior Commission of Collective Agreements, elimin­

ate dispositions which are contrary to law or which are not 

applicable to the bre.nch of activi ty concerned, provided 

that in so doing he makes no changes in the economie 

provisions of the agreement. The decree is published in 

the Official Journal. 

The extension decree cornes to an end when the aEreement 
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which was extended has ceased to apply between the parties 

signing it, whether by the arrival of the termination date, 

or because of the unilateral renunciation in the case of 

agreements vri th undetermined dura t ion. The decree may 

also be withdrawn if, in the Minister's opinion, the 

agreement no longer suits the needs of the branch of activ-

ity concerned. On his own authority, or on the request of 

one of the signing parties, the ~inister may publish a 

wi thdra\'Jal of extension in the Official Journal after 

seeking the advice of the Superior Commission of Collective 

Agreements. 
11 The Professional Syndicates Act of Quebec adopted 

not only the provision of the French Law of 1884 on the 

constitution of syndicates, but a good deé:l.l of the Law of 
12 

1919 on collective agreements. It is for this reason 

that there is a great deal of similarity between the French 

regime for ordinary collective agreements and the collective 

agreements provided for under Division III of the Professional 

Syndicates Act. 

Unlike the French Law of 1919, which allowed a group 

of employees to sign an agreement, the act applies only to 

agreements entered into between a syndicate of employees 

and a single employer, several emp1oyers or a syndicats of 

11 c.162, R.S.Q., 1941. 

12 Beaulieu, QE· cit., p. 114. 
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were also g iven the right to si~n collective agreements. 

Agreements entered into under the act are binding 

upon those who actually sign them, the members of the 

syndicate or group they represent, unless the latter 

resiŒn from the group within eight days, and deposit within 

the same delay a written notice o~ the ir resigna tion with 

the secretary of the group and wi th the I'.iiinister of Labour, 

and upon the members of a group which adheres to such an 

agre ement who fail to r csign within eight days of t he 

notice of adhesion. Those who join a group which is 

either a party or an adherent to an agreement are also 

bound. The s e provisions are identical to t hose of the 

French Law of 1919. 

The Quebec Lavl also provides tha t an a greement may 

validly stipulate tha.t any workman sha ll receive a stated 

wage , even though such a workruan is not a member of the 

syndicate which signed the agreement, nor of a group 

adhering to it. The workman is entitled to this stipulated 

wage even if he express ly contra cts for lesa with his 

employer. 

The collective aGreement must be in writing to be 

val id. It cornes i nto f orce on deposit with the 1-linister 

of Labour of a copy of the agreement. 

Agreements may be cnforced by a signatory syndicate 
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defending the collective interest, or by any individuals 

whose rights resulting from the collective agreement have 

been infringed upon. Any syndicate may exercise the 

rights of a member without having to prove a power of attorney 

or a transfer of litigious rights, provided that the indi­

vidual has been notified and bas not expressly objected. 

The member may intervene during the proceedings according 

to the provisions of .. irticles 220 - 224 of t he Code of 

Civil Procedure, as may any group bound by the agreement, 

whether or not any of their members h~ve b een harmed by 

the inobservance of the agreement, as lenŒ as the outcome 

will affect the collective interests they represent • 

.All auch actions must be t aken b efore the civil courts 

and a re prescribed b y six months. 

The Professional Syndicates Act hus not been repealed 

by subsequent l egislat ion dealin~ with collective agree-

mente. The Collective A~reemen ts Extension Act13 merely 

dealt with t he extension of agreements signed under the 

earlie r a ct, as well as of a gr eements entered into by any 

a ssociation Dot governed by t he Professional Syndicates 

Act. This act concerning the extens ion of agr eemen ts 

came t~o years before the French law dealing with extension, 

and was based on Italian and Ger man precedents. 14 

13 24 Geo. V, c.56; Replaced in 1937 by 1 Jeo. VI, 
c.49, and in 1940 by 4 Geo. VI, c.38. 

14 Beaulieu , 22• s11·' p . 137. 
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Except that it does not apply to agriculture, rail­

ways operating under the jurisdiction of the Parliament 

of Canada, or blind vrorkers, there are no limitations 

laid down by the law as to who may conclude a collective 

agreement capable of extension. Any party to a collee-

tive agreement may apply to the Lieutenant-Governor in 

Council by petition to have an agreement extended to 

cover the members of a given profession in a particular 

region or for the who1e Province. A copy of the agree-

ment must accompany the Petition. 

The agreement is then pub1ished in the Quebec 

Official Gazette with notice that there has been an appli-

cation for extension, as well as in an English newspaper 

and a French newspaper. Any objection to such an extension 

must be made within thirty days. The Minister of Labour 

may order an inquiry on the merita of the petition or of 

an objection made to it. 

If the Minister is of the opinion that the terme of 

the agreement have aoquired "a preponderant aignificance 

and importance for the establiahing of conditions of 

labour"15 , he may recommend to the Lieutenant-Governor in 

Council the issuing of a decree extending the agreement 

to the region in question, or to the who1e of the Province. 

15 c. 163 , R.S.Q., 1941, s.6. 
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To decide whether an agreement has in fact acquired 

such a preponderance, the Hinister may take into con-

sideration such things as the number of employees involved, 

the proportion of the market held by the employer and the 

amount of his investment. 16 Several agreements may be 

extended at once. 

The .rw.Linister is also obliged to consider the effect 

of such extension on the competitive positi0n of ~uebec 

industries vis-à-vis those of ether Provinces or other 

countries. 

Unlike the French case, the decree may arnend the 

agreement, notably for the purpose of dealinE with economie 

conditions peculiar to the various regions of the Province. 

The decree is published in the Quebec Off icial Gazette 

and cornes into force on that date unless it is othervrise 

stipulated. 

The Lieutenant-Governor in Council may extend the 

decree to still further groups or repeal it, or, a fter 

consulting the contra cting purties and af t er publish ing 

a notice in the Quebec Official Gazett e requiring any 

obj e c t i ons to be made within thirty days, amend i t . Repea l , 

amend.ment and extension must al l be si~~nified by the pub-

lication of notice in the ~uebec Official Gazette, the 

16 Beaulieu, on. - cit., p . 150 
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first two coming into force on publication, the last on 

adoption. 

The provisions which automatically become obligatory 

when a decree is passed are those concerning wages, hours 

of labour, apprenticeship and the proportion of skilled 

workers to apprentices, the specification of which days 

are rTOrking da ys and which are not, and the time a.t which 

a work day begins and ends. The provisions concerning the 

times of coornencernent and termination of viork are subject 

to the by-laws passed under the authority of the ~arly 

Closing .Act. 17 

The decree may extend the provisions concerning 

vacations with pay, family allowances, and the classification 

of operations and of employees. The decree may also order 

that parties now covered by the terms of an agreement s'hall 

be regarded as havin€ signed the agreement. 

No employee can contr&ct for terms less favourable 

to himself than t~1ose set down by the decree. He is 

entitled to the wage fixed by the decree without having 

to establish the nullity of his subsidiary agreement. 

Employees and employers may, hmiever, con tract for terms 

more favourable to the employee than those of the decree. 

When an employer con tracts \'li th a sub-contractor, 

17 c.239, R.S.Q., 1941. 



the employer is jointly and severally responsible \'li th 

the sub-contractor to see that the wage fixed by the 

decree is paid. 
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~cept that in Q,uebec there is no requirement that 

the parties to an extended collective agreement be the 

most representative syndicates on either aide, that there 

is no list of subjects on which the parties in Quebec are 

obliged to include a clause, and tha t a body knmm as the 

Superior Commission of Collective Agreements is set up 

to advise the 1-iinister in France, the tv.ro regimes for the 

extension of collective agreeffients are similar with 

respect to the &ctual issuing of the decree. It is in 

regard to the administration of the decree that the most 

significant difference a9pears. Whereas in France this 

is left to the Inspecter of Labour Quebec has set up a joint 

orgb.nism lmown as the Pa.rity Committee. The committee 

is made up of the parties to the agreement, and not more 

than two representBtives each of the employers and the 

employees governed by the decree but not parties to the 

agreement who may be added at the discretion of the Minis­

ter of Labour. The Lieutenant-Governor in Council may 

decide, with the consent of the parties, that the agree­

ment should be supervised by an already-existing committee. 

Tha committee is charged with adopting regulations 
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concerning its formation, the number of members, their 

admission and replacement (any party to the agreement may 

replace its appointee after one year), the appointment 

of substitutes and the administration of funds. The 

committee fixes a corporate seat and decides on a name. 

The regulations, and any subsequent amendment to 

them, are submit ted to the 1'-linister for approval by the 

Lieutenant-Governor in Council, notice of which is pub­

lished in the Q.uebec Official Gazette. 

The committee is constituted as a corporation on 

publication of the notice. It has all the powers of 

a civil corporation and may act in its own name to obtain 

the payment of wages due to an employee as the result of 

a decree for which the employee has not sued within 

fifteen days of the date on which they became due. This 

they may do whethe r or not the employee concerned had 

object ed , or renounced his claim to payment, without 

beine; obliged to prove that the employee has signed over 

his claim to the committee or that the employee himself 

has not s ued f or the same vrages . The pa rty on whose 

behalf the committee is acting need not be inf ormed of 

the suit or put in default. The comrnittee may also continue 

a suit instituted by an employee, with which the latter 

has not proceeded f or fifteen days. 
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The comm1ttee may impose fines on employers who pay, 

and employees who accept wages belo\',' the level determined 

by decree. In a claim for wages on behalf of the employee, 

the cornmi ttee has the pov1er to execute a settlement. 

The committee may appoint a secretary, inspectors, 

or ether officials. The secretary and inspectors have the 

right to inspect and talee extracts from t he registers and 

pay lista of the employer, at any time, in arder to verify 

wage rates, hours of labour, the apprenticeship system, 

and the general carrying out of the provisions of the 

decree. They may exact a si~ned statement of testimony 

from any employer or employee. 

The comm1ttee may require, by means of a regulation 

approved by the Lieutenant-Governor in Council, that an 

employer keep a register showing the names and addresses 

of each employee, his competency, the hour at which work 

\vas begun, suspended, resumed and terminated each day, the 

nature of t he work and the wage paid, and the method and 

time of payment. A monthly report of this information 

may also be required of the employer. 

By a regulation approved by the Lieutenant-Governor 

in Council, the comm1ttee may tax the employers or employ­

ees or both, to raise the amounts needed for t he expens es 

of the committee. The estimate of r e turns from this levy, 

which must not exceed one-half of one per cent of the 
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employee 1 s wages or the employer's wage bill, must be sub­

mitted to the Lleutenant-Governor in Council. Ernployers 

may be required to retain the amount of the employee's 

share from his wages. The levy may at any time be 

diminished or revoked by the Lieutenant-Governor in Council. 

The commi ttee has the power to permit an employee who 

is not physically or mentally fit to work at wages below 

those stipulated by the decree. \-Ihere t he decree provides 

for family allowances, the committee may collect contri­

butions, verify family aize, and pay allowances to the 

employee as trustee for the child, or to t he person who 

has the care of the child. 

The commit tee reports to the J.>linister quarterly on 

its finances, and annually concerning its activi t ies. An 

inspecter may be appointed by the M1n1ster to verify the 

work of the committee. Reports of the committee must be 

available to anyone requesting to see them. 

~ployers and employees may complain in writing con­

c erning the application of the decree, and the committee 

rnust consider such complainte. 

When the decre e ceases to be in force, t he committee 

continues in existence. In auch a case, however, the 

i~ünister of Labour ruay require immediate delivery of the 

committee's property to him to be devoted to a similar work 
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designated by the Lieutenant-Governor in C'Juncil. \'lhen 

the committee is dissolved, such delivery of ?roperty is 

automatic. 

The committee is also given powers to certify the 

professional competency of workmen in the industry. 

Such a ce rtificate ma; be made obligatory by a committee 

for all workmen within its jurisdiction, provided that 

the regula tion establishing such a certificate be ap~roved 

by the Lieutenant-Governor in Council and that a board of 

examiners be set up. By an approved r egulation, the 

committee ma y delegate this pmrer of certification to an 

associati'Jn. 

On March 31, 1959 , there were one hundred and thre e 

decrees in force.l8 

The Labour Relations Act19, becc:.use it 1•1 a s the first 

Quebe c legi s lation to deal with collective agreements made 

bJ unincor:pora ted associations in a ny r e spect other than 

their extension, has a cquired an import~nce which exceeds 

tha t of other Q,uebe c l egislat i on on collective agreements 

in pruct ice . Of 1, 891 collective agr eements in force on 

l'iarch 31, 1959 , 1,038 were made under the Labour Relations 

18 Gener a l Renart of the l~lini s ter of Labour of the 
Province of ~uebe c, ( ~uebec, ~lblicat ions Serviëë, Depa rt -
ment of Labour, 1959 ), p . 159 . -

19 c.l62A, R.3.Q., 1941. 
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Act, while 853 uere entered into by syndicates incorpor-

ated under the Professional Syndicates Act. l'wreover, 

even the agreements made under the Professional Syndi-

cates Act were registered according to the terrns of the 

Labour Relations rl.ct, \'lhich is made applicable to the 

earlier measure by Section 19a. 20 Thus, the most important 

Quebe c l eg islation on collective agreecents is the measure 

which first broke the tradition of looking to France for 

inspiration in labour legislation and turned instead to the 

Canc dian adaptation of the American \Tagner ~ict. 

An associu.tion wh-:._ch has been certified must give 

eight days' notice to the ethe r party to the effect that 

it is ready to negotiate a collect ive ag reement. Vlhile 

nothing in the ë.ct prevents an unrecognized associa tian 

from entering into an agreement, this agreement becomes 

void the moment another group is certified to ba rgain with 

the employer. The law provide s that a part ..r v1ho refuses 

to meet and bargain in good faith is Stlbject to a ftne of 

from ~lOO to #1,000 for each day the r e fusal continues. 

Collective agreements, including those ent e red into 

by non-certifi ed groups, may be made for one , two or three 

years but for no longer. A one yea r agre ement may be con-

tinued from ye a r to year by an automa tic r enewal clause, 

20 Gene ral Re·o0rt of t he lVJ:inister of Labour of the 
Province of Quebec, 1959~. 29. -- ---
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which extends the agreement for another year unless one 

of the parties has given notice to the other of its desire 

to terminate or amend the agreement or negotiate a new one. 

Such notice must be given between the sixtieth day and 

the thirtieth day preceding the termination date. An 

agreement may be made for less than a year to cover the 

intervening period between the cessation of one agreement 

and the completion of negotiations on a new one. 

Collective agreements entered into by recognized 

associations must be for\'larded to the Labour Relations 

Board and the agreernen~only take effect when such deposit 

is made. Professional syndicates make the deposit of 

collective agreements signed by them with the Minister of 

Labour instead of wi th the Labour Rel~.tions Board, and the 

lv.iinister forv1ards the agreement to the Board. 

There ~re no clauses which the parties are bound to 

include in the agreement. 11 Union securi t y" clauses, v-;hich 

are null and illegal in France, are valid in Quebec. 21 

\'/hile the French legislator has continually reiterated 

the principles of syndical pluralism and "la liberté 

syndicale" in s pite of the increasing number of privile@;es 

accorded to representative syndicates, the law of Quebec 

has never enshri.ned these principles and "nos gouvernements 

21 Beaulieu, 22· cit., p. 436. 
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l'ont abandonée dans les faits depuis assez longtemps 

déjà, et l'ont reniée dans l es lois votées ces dernières 

années."22 The Labour Hela tians ;~ct prohibi ts the refusal 

to hire or the dismissal of an employee because he is a 

member of an association, but says nothing about auch re-

fusul or dismissal because he is not a member. The act 

also forbids the use of threats and intimidation to induce 

anyone to become a rnember of an association, but the free 

exercise of the employer's right to refuse to hire, or to 

dismiss on giving due notice does not amount to t hreats or 

intimidation. 23 Binee the doctrine of abuse of rights does 

not apply in Quebec,24 these rights must be taken as being 

absolute. Nevertheless, an employer who was forced to 

break an individual contract with a fixed term due to a 

"union securi ty" clause 1-.rould subject hims elf to an action 

in damages. 25 On this subject t here is a paucity of civil 

jurisprudence and an abundance of conflicting arbitral 

awards. 26 

_r,!aintenance of membersh1.9 claus e s are, like union shop 

22 Ibid., p. 425. 

23 See Section 366 of the Criminal Gode of Cana da (1955). 

24 Bauà ouin, QE• cit., p . 1, 284. 

25 Beaulieu, QE• cit., p . 437. 

26 Ibid., D. 414. - ~ 
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and closed shop clauses, valid in Quebec. The/ amount 

to a renunciation of the employee's right to resign from 

the syndicate or ~ssociation which he is free to give, 

since the rule permitting withdrawal from an association 

or synàicate is not of public order. 27 

Voluntary check-off clauses are volid even if the 

employee renounces his riëht to revoke the permission he 

ha s given. ObliGatory check-off clauses are valid and 

bind the em ployee just as the association bargaining on 

his behalf is free to enter into an agreement binding hlm 

to cartain hours of work. No amount, ho-v;ever, ca.n be 

deducted from the minim1m wage even with the consent of 

the employee. 28 

The Rand Formula is, in the law of Quebec, valid and 

binding on non-members of the association signing the 

agreement. 29 

The parties a.re not hîund to include a clause in 

their agreement proviè ing for the compulsory arbitration 

of rights disputes ~rising during the course of the agree-

ment, or of interest disputes a t its renewal. The J are, 

however, rree to do s o , and the "clause compromissoire" 

27 Ibid., p. 438. 

28 Ibid., p. 440. 

29 Syndicat Catholiaue des i:Inpl-o és de lv~agasins de 
Quebec v. Cie. Paquet Ltée;Ll959 S.U.R., p. 206. 
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is valid in collective agreements. In practice, many 

agreements contain such clauses for the handling of rights 

disputes :mly. The law of Quebec does not make the dis-

tinction made in Frc:.nce between collective and inèl i vid ual 

disputes, and any dispute arising from the collective 

agreement may be arbitrated. 

There are many significant differences between the 

axisting French laws on collective agreements taken as a 

whole. and those of ~uebec. In the first pla.ce, the French 

agreements tend to be made on a national or regional leval, 

while those in Quebec tend mostly to involve a single 

plant, with regional and province-wide agreements less 

frequent. In France, only syn6icates may be parties to 

collective agreements on the employees' sida, while in 

Quebec, this right is extended to associations recoŒnized 

un(ler the Labour Relations Act. In extendable c ·::ülective 

agreements, both require the.t ther be entered into ·by 

representative groups, Fr~nce deciding to limit them to 

the most representative syndicates on either side, and 

Quebec only extending agreements which have acquired a 

preponderant signif icance for setting the conditions of 

labour in a given region or in the Province. While bath 

allow the most representative syndicats to sign agreements 

at the plant leval (and Quebec includes the most representa­

tive associations) the French relegate such agreements to an 



inferior statua by limiting them to questions of salary 

and the accessories of salary, or, where an agreement 

\vi th a viider scope exista, to aàapting tha.t cq~reement 

to the plant. 
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French agreements which are extendable must contain 

clauses dealing with certain designated subjects while in 

Quebec there are no such requirements. \;bile :;;.uebec sets 

up a Labour Relations Board to certify associations and a 

Parity Committee to administer a collective agreement, 

France hé!.s nei ther of the se, but e stablishe s a Superior 

Commission of Collective ~greements to advise the Minister 

of Labour on the question of extension of an agreement. 

\ihile ''union securi ty 11 clauses are val id in Q,uebec, 

they are not in France. 

Finally, whereas in France all civil servants and 

the majority of employees of essential services can not 

sign collective agreements, but have the conditions of 

their employment regul&ted by statute, and whereas only 

the employees of those public enterprises not listed in 

the Decree of June 1, 1950 may conclude a valid agreement, 

in Quebec, the employees and employers covered by the 

Public .3ervices ...W1ployees Disputes ..:: .. ct30 and the hunicipal 

2.nd School Corporations and their Employees üCt31 are 

30 c.l69, R.8.Q., 1941. 

31 13 Geo. VI, c. 26. 



required to establish the conditions of labour in auch 

employments by means of a process of compulsory, bind­

ing arbitration, Viith the awaro taking the place of a 

collective agreement. 
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The Public Services ~ployees Disputes Act provides 

tha t 11 no arbitra ti on av.rard establishing c::mdi ti ons of 

employment shall bind the parties for a period of more 

than one year"32 while the Municipal and School Corpora­

tions and their Employees Act provides that "every arbitra­

tien m.rard and every collective agreement, in the case of 

a municipal or school corporation, must be for a term of 

twenty-four months and must contain a clause of automatic 

re-adjustment of salaries during the period the award or 

a3reement is in force according to the fluctuations of the 

official cost of living index for Canada. They shall not 

contain any clause or condition coming into conflict with 

the rights and powers assigned by law to municipal or 

school authorities in matters of the engagement and dis­

missal of the ir employees. rr33 

-----·----·--
32 c.l69, R.S.~., 1941, s.4. 

33 lj Geo. VI, c.26, s.l3 
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TH:!; Rl!;kl.TION3HIP Ji!:T~I;<; . ..;;'J T1-t:.i; COLL..:!:CTIVi; LABOUR 

AGRl!:~·~h.;ENT AND THE HLJIVIDU~1.L LABOUR CONTRACT 

The question of the effect that a collective agree­

ment has upon tlle individual labour contract is a most 

important one. The conditions of labour that will apply 

where the two conflict, or where the collective agreement 

is silent must be determined. 

Given the fact that collective agreements must respect 

the minimum provisions concerning wages, hours and all ether 

conditions of employment laid down by law, such agreements 

prevail over individual contracts and dictate their terms. 

11Jo employee in France or Quebec works i•rithout an individual 

contract, though it may be so tacit that he does not realize 

this. All exis t ing individual contracts are deemed to con-

tain the provisions set out in t he collective a greement, 

and all ne\; individual contracts are deemed to be ent ered 

into under the provisions of the collective agr eement. The 

individua.l may not contra.ct for terms less favourable to 

the em ployee than those l a i d do'ltm by the colle ctive agree-

ment. An individual agreement may provide for terms more 

favourable to the employee. 

255 
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Where there is a decree extending a collective 

agreement, this becomes the new minimum for the profession 

governed, and supplementary collective agreements may only 

provide for terms more favourable to the employee than those 

of the decree, and the individual contract may only ·provide 

for terms more favourable to the employee thé.~n the comple-

mentary collective aGreement. 

Where the collective agreement is silent, the 

individual contract, which includes the terme provided by 

usage and custom, preva ils. 1 

1 Brun and Galland, 22· cit., p . 742 
Beaulieu, 22• cit., p. 231. 



CHAPT-SR SIX 

'rH~ "flffiiil .AS AN INSTI'i'UTION 

Many of the measures adopted by the French legialator 

cannot be explained in terms of contractual relations, 

either individual or collective. They eatablish collee-

tive relationships between employees and employer which 

have led sorne analyste to vie,,; the firra as an institut ion, 

or as "un ensemble d'éléments humains et de moyens 

matériels, ordonnés en vue d'une fin". 1 They view the 

employer and his employees as united in a common economie 

aim, each making his contribution, the employer of the 

capital and organization and the employee of hia labour. 

This view is used to explain the i nstrument known as 

the "règlement d'atelier" or "règlement intérieur". In 

a country where collective agreements are professional 

creations, and not those of the firm, the "règlement", 

which l a ys down t he rules applicable to the f irm in such 

matters as t he time of commencing a nd t erminating work, 

the allocation of certain periods as rest periods, disci-

pline, security, hygiene and sometimes even the date of 

1 Paul Durand, in Brun and Galland, Q2• cit ., p. 175 

257 
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payment which the collective agreement could not cover, 

has come to be regarded as the legislation of the 

collective institution, the firm. 

The Ordinance of November 2, 1945 makes auch a set 

of regulations obligatory in all commercial and industrial 

establishments having twenty or more regular employees. 

It must be established within three months of the coming 

into existence of the firm. The "comité d'entreprise" 

must be consulted concerning the regulations, and if there 

is no such "comité" in the firm, t he "dt;.légués du personnel" 

must be consulted. 

The employer is not bound to accept the advice of the 

representatives of the personnel. The regulations, along 

with the opinions of the representatives of the personnel, 

are then submitted to the Inspecter of Labour who can 

demand the retraction of all provlsions contra.ry to law. 

In all ether respects the regulations stand as the 

employer drew them up. They must be posted at locations 

where hiring takes :place and in the place of work, and be 

deposited at the secretariat of the "conseil de prud'hommes 11 

or at the registry of the justice of the :peace vihere the 

collective agreement is deposited. 

There are two legal limitations as to what the 

regula ti ons oay conta in. The Lavl of February 5 , 1932 

forbade fines for poor work, and permitted such a penalty 
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only for breaches of discipline or the rules of security 

or hygiene. In no case may the fine exceed one-quarter 

of the day's salary. The approval of the Inspecter of 

Labour is required on the scale of disciplinary fines at 

the time the regulations are established. His decision 

is made after consulting the organizatioreof employers 

and employees of the region. A register must be kept of 

all fines imposed and the employer is forbidden to keep 

the proceeds of these himself. He must allocate them to 

a mutual security fund in favour of the employees. 

'rhe Ordinance of May 24, 1945 provides tha t the 

regulations must set up an order for collective dis­

missals (in cases where these do not involve a cause 

personal to the employee). Account must be taken of 

family-size, seniority and professional qualifications. 

The order to be followed in individual dismissals is 

governed by collective agreements. 

The Law of February 25, 1946 allovls the employer to 

set up his ovm regime of supplementary hours. 

Once these regulations have been set up, they must be 

followed by employer and employee alike. Failure to do 

so may give rise to an action in damages. 

In Quebec, no such legislation exista, with most of 

the subject matter of ·auch regulations being included in 

the collective a3reement. This is feasible where the 
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majority of collective agreements are concluded at the 

plant,at firm level. 

The concept of the firm as an institution resulta as 

well from the provisions of French law concerning the 

representatives of the personnel. The personnel are 

entitled to two forms of representation, the first by 

"délégués du personnel", the second by the members of the 

said "comité d'entreprise." 

The "délégu~s du personnel'' are, in essence, a legally 

imposed grievance committee. It is their task to bring 

all the grievances of the employees, and not only those 

arising from the collective agreement, to the attention of 

management. 

Originally an institution de facto resulting from the 
2 

polici~s of socia l thinkers and benevolent employers , t hey 

were given t he ir first l egal status by the Law of July 8, 

1890 establishing 11 dg:)légués" in mining industries whose 

chief duty \'ms to supervis e the s ecuri ty of the employees. 

During \iorld llar One an appeal by the Linister of 

Armaments to firms that they set up a grievance committee 

to ensure better employee-employer relat ions f or the dur­

atlan, resulted in the es tablishment of 'l:iélégué s" in 347 firms.3 

2 Brun and ·.}alland, QE.• ci t. , p. 831. 

3 Ibid., p . 832. 
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The Law of June 24, 1936 provided that all collective 

agreements capable of being extended must cont ain an 

article on the establishment of t he position of "délégué 

du personnel 11 in plants employing more than ten vlorkers. 

The Decree-Law of Hovember 12, 1938 made the establish­

ment of such ''délé3ués 11 obligatory in all plants employing 

more than t en vrorke r s . 

The Decree Law of Hovernber 10, 1939 suspended the 

election of the rrdélégués 11 for the duration of the war, 

Eiving the most r epres entative syndica tes t he power to 

appoint them. The Vichy Charter of Labour of October 4, 

1941 crea ted social committees which handled most of the 

functions of t he 11 délégués'1
• 

· rt was only u i t h the Law of April 16 , 1946 that the 

"délégués'1 were re-established, and this law constitutes 

the pre s ent r et5ime governing the 11 délée;ués 11
, a s mod i f i ed 

by the Law of July 7, 1947 on t he me t hod of sel ecting such 

representatives. 

The r eg ime applies to industry, comme rce, ministerial 

off ices, agriculture , t he liberal profe s s ions , civil 

partnerships , profes s ional synd icates (insofar as they 

are employers) and to associa tions . It does not apply 

to the public es t &blishment s or to domestic service. 

Though in princi pl e t he r egime c ould be a pplied to the 
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nationalized firms, these benefit from a legislative 

status either establishing a type of "délégué 11 peculiar 

to the firm (as is the case v1ith Electricity and Gas of 

France) or givins the employees participation on the 

board of directors, making further liaison superfluous, (as 

with the Paris Transportation Administration). 

All plants regularly eruploying more than ten workers 

are obliged to establish the position of "délégué" for 

the ir employees. Home \:iorkers are counted in computing 

the number of a plant's employees, as long as they are 

regularly employed. 

In plants where there are 11-25 employees, there is 

one "délégué" ; for 26 to 50 employees, the re are tv:o • 

.l!Jnployees of a plant baving betw eG ... l 51 and lOO employees 

are entitled to three "délégués". From 101 to 250 

employees, the number of "délégués" is increased to five. 

Where there are between 251 and 500 employees, there are 

seven "délégués", while there are nine 11 délé~ués" in the 

plant which employa between 501 and 1,000 employees. For 

every additional 500 employees, or a part thereof, an 

additional "délégué" is elected. 

For every "délégué" elected, there is always an alter­

nats to replace hlm in case of death, resignation, the 

resiliation of his contract of employment, or of the loss 

by him of the conditions of eligibility for office. 
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Collective agreements Inay provide for the establishment 

of the position of "délégué" in plants ernploying fewer 

than ten workers. 

To be eligible to vote, an employee must be at least 

ei5hteen yea.rs of age, and have \·JOrked in the same firm 

for six consecutive months. In computing the length of 

service, periods during which the contract was suspended 

are considered as time worked. Moreover, an employee may 

vote even if his contract is suspended at the time of the 

election. It has been held by the courts that those 

returning from military service maJ avail themselves of 

their prior seniority, even though military service 

breaks and does not suspend the labour contract. 4 ~lectors 

must enjoy their civil rights, but there is no requirement 

that votera be French, nor any distinction made between 

the sexes. 

Candidates must be twenty-one years of age or more, 

be of French nationality (only forei5ners who are holders 

of a privileged resident's card may be candidates), have 

worked continuously for twelve months in the firm, with 

periods where tee contract was suspended included, and be 

litera te. Close relatives of the employer are not eligible, 

but members of the "cornitédentreprise" are. The Inspecter, 

4 Brun and Galland, 212.• cit., p. 835. 



after c~nsulting the ~ost representative syndicates, 

may authorize a derogation from the rules concerning 

length of service, especially where the application of 

them would have the effect of reducing the number of 

eligible voters or candidates by at least one-quarter. 
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For voting purposes, the employees are divided into 

two colleges, one for "cadres" and the second for "employés" 

and "ouvriers 11
• The interested syndicates and the employer 

decide on the classification of the personnel into these 

categories and on the division of the places available 

between the colleges. If they fail to agree, the Inspecter 

of Labour decides. Collective agreements may change the 

number or composition of the collages. 

The Law of 1946 provided for election by list with a 

majority vote electing an entire list. This resulted in 

a virtual monopoly for the Communist-dominated Confédération 

générale du travail,5 the outcome being that the election 

procedure "'as amended by the Law of July 7, 1947. 

The lists of candidates presented on the first ballot 

are estublished by the most representative employees' 

syndicates in the firm. ~ch elector has as many votes as 

there are "délégués" to elect. He votes not for a list 

but for individuals on the lists, and is free to vote for 

5 Brun and Galland, op. cit., p. 797. 



265 

individuals on different lists. The votes obtained by 

the individuals on each list are then added and the total 

divided by the number on the list (to obtain the average 

nwnber of votes received by the candidates on the List). 

This average is called the number of votes received by 

the list, a process vrhich faveurs syndicates putting 

forward less than a full slate of candidates. 

The number of valid ballots is then divided by the 

number of "délégués 11 to be elected, gi ving a figure k:nown 

as the "electoral quotient". The number of votes received 

by the list is then divided by the electoral quotient. 

If the dividend exceeds one, a seat is immediately awarded 

to that list. If the dividend exceeds two, two seats are 

immediately awarded, and so on. 

Unless the division has left no remainder, it will 

then result that some of the seats have still to be allotted. 

These are distributed according to a concept known as the 

highest average. The number of votes received by each 

list is divided by the number of seats already allotted to 

that list plus one. The dividende are compared, and the 

highest receives a seat. If two lists have an equal 

average, the list with the most votes gets the seat. If 

these two are equal, then the oldest candidate is elected. 

If there are still further seats to be allotted, the 

last procedure is performed again, this time including the 
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seat just awarded in the denominator of the list concerned. 

The process is continued lll1til all the seats have been 

distributed. 

~iithin eacl: list, seats are a:vmràed to the individual 

candidates in the arder of the number of votes they 

received. Separate elections a.re held follov.'in Œ the sume 

rules for the alternates. 

If fewer than one-half of the elit;ible votera have 

participated on the first ballot, a second ballot is held 

within fifteen days, at which time anyone may present a 

list of candidates. The justice of the peace is competent 

to hear disputes over the election, and there is a non­

suspensive recourse to the Cour de Cassation. 

The delegates are elected for one year, and are indef­

initely re-eligible. The syndicate ~hich presented his 

name originally can ask the recall of a "délégué", which, 

• 

in order to be enforced, must be approved by the majority of 

the college which elected hlm. 

The duty of the ''délégué" is to present to the employer 

all individua.l and collective demanda which have not been 

directly satisfied (l·' hen presented by the individual or 

in di viduals concerned) v1i th respect to the a pplica. ti on of 

the s a la.ry scala, professional qualifications, hygiene, 

social security and all other matters arisinE from the appli­

cation of the agreement or of the Labour Code and other laws 
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and regulations. They represent only their own college. 

Like the Law of 1958, the Law of 1946 empowers the 

"délégué'' to call in the Labour Inspecter when la\'IS or 

regula ti ons have not been observed. \>hen the Inspecter 

visits the plant, the 11 délée;ué 11 accompanies hlm on his 

tour. 

The employer must meet with the "délégués" at least 

once a month, and, on request, must meet v:ith an individual 

11 délégué''. T\vO days before every meeting, a note is sent 

to the employer explaining the nature of the dernands to be 

made. This is inscribed in a special register. The 

employer mus t answer, givinŒ his reasons, and enter the 

answer in the register within six days. The register must 

be put at the disposal of the employees one ,.10rk-day every 

two vTeelŒ. The Labour Inspecter is free to ccmsult the 

register at any time. 

The em:ployer must provide the "délé gués 11 ,..ri th a place 

to meet. 'rhe "délégués'' report to the employees by means 

of posted notices on the notice boards allocated to syndical 

announcements , and at t he entrance to t he establis hment. 

In practice, the 11 règlement intérieur'' often makes provision 

for meetin[ s with t he t ~tality of the pe r s onnel, or for 

office hours to be held by the 11 délégues". The employer 

mus t a llow t he "dé légués" fi f t e en hours each month to pe rform 

the ir functions. These hours are paid as hours of work. 
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The "délégué" cannet be dismissed by the employer 

without the agreement of the 11 comité d'entreprise" or, 

should they fail to agree, that of the Inspecter of Labour. 

Suc:1 approval by the "cami té" of t he Inspecter doe s not 

preclude a "conseil de prud'hommes" from declaring a 

dismissal abusive none the less. The Cour de Cassation 

has ruled that this provision was only aimed at unilateral 

resiliations of the contract, and the employer may, instead 

of askints the approval of the "comité d'entreprise" to a 

unilateral resiliation, 50 before the "conseil de prud'hommes" 

or a civil court and ask the judicial resiliation of the 

contract. 6 While awaiting the judicial decision, the 

employer may suspend the ''délégué" if the lat ter has be en 

guilty of a serious f ault, and this suspends his right to 

exercise his functions. If the employer is in good faith, 

there is no penalty for dolng this. Interference , without 

jus t caus e, vlith t he "délégué " in the performance of his 

functions, is sanctioned by a fine or imprls onment or bath. 

The Ordinance of January 7, 1959 extended t his protection 

to ca nd i dates for t he of fic e of "délégué" and to form er 

"délégués" f or a period of s ix months following the expir­

ation of their mandates. 

Such protection d oes not exis t for syndical representa-

tives or off icers . The l aw of Fr a nce assi~ns t o t hem a 

6 Brun and Galland, 22• cit., p . 844. 
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very minor role. In addition to nominating candidates 

for the position of represent~tive of the personnel, on 

the first ballot only, and initiating their recall, the 

syndical representatives are limited to attending meetings 

of the "comité d'entreprise", without a vote, accompanying 

the "délégué" at his meetings wi th the e r11ployer, and 

posting notices concerning syndical business. Sorne 

collective agreements provide for meetings between the 

representatives of the employees' syndicates with the 

employer, or for permission to collect syndical dues at the 

place of work. 

In Quebec, there is no legislative provision creating 

an obligatory grievance procedure. Mos t collective 

asreements provide sorne method of dealing with disputes 

before they are t aken to arbitration. 

The analysis of the firm as an institution is also 

brought to bear by French writers to expl~in the "comité 

d'entreprise", a timid step taken by the French legislator 

towards the participation of the personnel ln the management 

of the fi rm. 

At the end of the Second \'/orld \far, there was a 

great deal of popular support for such a measure. The 

arrest of collaborators left many firms wi thout execut ives 

and t hey were run , in fact , by committees of the employees . 
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Moreover, the measure was considered socially advanced. 7 

The Ordinance of February 22, 1945 did not create a 

collective management of the firm, but provided for a 

small degree of employee participation through a "comité 

d'entreprise" or committee of the firm. 

Originally extending only to industry and cocrmerce, 

the regime was further extended by the La.w of l•lay 16, 1946 

to cover the liberal professions, public and ministerial 

offices, civil partnerships, professional syndicates, and 

associa tions. It does not apply in agriculture or in 

public enterprises. The Conseil d'Etat decided on Nay 2, 

1958 that nationalized enterprises are subject to the 

Ordinance of 1945 and the subsequent amendments unless 

explicitly exc l uded by law or regula tion. 8 In practice, 

the legislative measure creating the terms and conditions 

of employment in such enterprises often gives the employees 

the right to participate in thB management of the firm, 

exceedinf~ the,t which they vJould have ùnder the Ordinance 

of 1945. 9 

The r e is a "comi t é 11 in all firms r egularly employing 

7 Rouast and Durand, QE• cit., p. 150. 

8 La Clavière, QQ• cit., ?asc. 595, p. 1. 

9 Brun and Galland, QE· cit., p . 826. 
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more than fifty er:1ployees. Those vi ho vlork at home for the 

firrn are c01mted as long as they are regularly employed. 

Collective agreements may provide for 11 comités'' in firms 

employing fewer than fifty employees. The fuinister of 

Labour, the rünister for Industrial Production or other 

ministers, may make a "comité" obligatory in a firm employ­

ing fewer t han fifty workers. 

3epu.rate plants of a firm have their 01-m committees, 

with a central coramittee being formed by representatives 

of each of the plant committees. Such a central committee 

may not have more than tuelve members. The allocation of 

the available positions among the various plants is by 

the employer and the interested syndicates to~ether. If 

they fail to agree, the Inspecter of Labour allocates the 

seats. There may also be inter-firm committees. 

Wi thin the plant, or vri thin the single-plant firm, 

the committee is composed of the employer, the syndical 

representative, who has no vote, and the members elected 

by the personnel. For election purposes, the Law of 

1946 divides the employees into two colleges , one for the 

"cadres" and the other for "employés" and "ouvriers". The 

classification of the employee s into these colleges and the 

divis ion of the seats available between the colleges is 

done by the employer and the mos t representative employees' 

syndicates. If they fail to agree, the Inspecter of Labour 
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decides. 

In firms ernploying 50 workers there are two members 

to be elected by the personnel. For fifty-one to seventy­

five emvloye es, there are three. Between seventy-six and 

one hundred employees, the number is increased to four, 

and between 101 and 500, to five. Whe r e ther e are from 

501 to 1, 000 empl oy ees, the employee s elect six r epresen­

tatives, vThiJ.e in firms employing from 1,001 to 2,000, 

the err;ploye es ~:tre entitled to sevan ruembers on the committee. 

~ight co;;;mi ttee memb ers a r e elected by the pe r sonne l in 

firms ernploying between 2,001 and 5 ,000 pe rsans, and nine 

are alec ted i n firms ernploying bet-v,reen 5, 001 and 7, 500 

persans. Wher e the r e are be tween 7,501 and 10,000 employees, 

t he coQm ittee consista of t en employees' r epres entatives, 

and where there are more than 10,000 employees there are 

eleven employees' representat i ves. 

1s an alt ernat s . 

For every member, t h ere 

The engineers and service chiefs who, under the Ordinance 

of 1945 were organized into a separate college , mus t be 

r eserved a s eat in f irms employing more th~:tn 500 employees. 

The r e i s nothinz to pr event a gr eate r number of members 

of this ca t egory from be ing elected by the "cadres". 

To be e ligible to vote in the s election of t he committee, 

em? loyees mus t b e at least eight een years of a ge , and be 

French. Only foreigne rs who have worked in France for at 
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least five years, or those holding the privileged resi­

dent' s card, may vote. 'l'he re is also a requirement 

that any elector must have worked in the firm for a period 

of six months. The Inspecter of Labour may authorize a 

derogation from this last rule if its application would 

reduce the total numbcr of elie;ible voters by at least 

one-quarter. 

In calculating the length of service, the time during 

which the individual contract is suspended, is counted. 

~lectors must be in possession of their full civil rights. 

Candidates must be twenty-one years of age or more, 

be French, or the helder of a privileged resident's card, 

be literate, have worked at least one year in the firm 

and may not be close relatives of the employer. 

On the first ballot, held one month before the 

expiration of the term of the previous committee, the lists 

are presented by the most representative syndicates only. 

A second ballot is only proceeded to if fewer than one­

half of the elig ible voters participate on the first 

bellot. At that time, anyone may present a list of cl:l.ndi­

dates. 

The election and the allocation of seats follows 

exactly the same procedure as that described above for the 

election of the "délégués du personnel". 

The cornmittee is elected for- tHo years. The mandate 
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of a member ends with death, resignation, dismissal, or the 

loss of eligibility for office. The mandate of the 

committee expires at t he end of its terrn, even thoue;h 

there have been no new elections. Any member of the 

committee who is elected by the personnel may be recalled 

on the proposal of the syndicate which nomina ted him and 

the approva l of the majority of t he college which elected 

him. 

The meobers of the committee must be given tNenty 

paid hours a mon th (a nd more in exceptional circumstances, 

on the authorization of the Inspecter of Labour). 

The employer may not dismiss a member of the committee, 

a cand idate for such office, or a form er membe r of the 

committee wit h i n s ix ruonths of t he end of his mandate, 

without the approval of t he committee, or, i f t hey r e fuse 

to g ive their approval, of the Inspecter of Labour. The 

commi tt ee rnember may be suspended if he ha s committed a 

serious fault while the decis ion is awaited . The resilia­

t i on may still be d ecla r ed abus ive by the "conse il de 

prud 'hommes" if the a uthorization has been g i ven by the 

committe e or t he Inspecter. The employe r may avoid asking 

f or authoriza tion by s eekin~ a judicial r esilia tion by the 

"conseil de prud' h ornmes". 

The principal f unction of the comm i t t ee i s to manage 

t he social works and s ervices undertaken by t he employer 
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for the oenefit of the employees. ~/hile the eL1ployer is 

not obliged to insti tute such works, the De cree of i\fovember 

2, 1945 provides for varying extents of control by the 

committee over those services which have been set up. 

The participation of the committee is some cases is 

limited to a mere check on the management of certain ser-

vices. Such is the case for mutual aid and social security 

associations, housing projects, workmen's garder.s, pro-

fessional traininG and apprenticeship centres. The committee 

is given the rie;ht to choose tvJO representatives v;ho will 

attend meetings of the bo~rd of directors of such services 

~nd of any supervisory commissions of the board, and one 

representative who attends the meetinŒs of all committees of 

the service. 'rheir function is merely to observe and 

report to the committee on the work of these organisws and 

on the decisions reached. The committee must be consulted 

before any change is made in the constitution of such works, 

or before new works are created in these fields or olŒ works 

abolished. Where a sovernwent ~pproval is required for 

decisions of such boards, the opinion of the cornmittee must be 

sent to the official who makes the decision on behalf of the 

government. The committee may, in all other cases, veto de­

cisions which propose a change ln the constitution of any such 

service, or the creation of new, or the abolition of olù services. 
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Their veto is appealable by the board of directors before 

the i•'linister of Labour. 

In some cases, however, the cornmi ttee is gi ven the 

right to participate directly in the management of a social 

undertaking as defined above. This is the case for all 

projects which possess a civil personality under the law 

and which are not amohg the list mentioned above where the 

particip~tion of the committee is merely supervisory. It 

also includes sports projects, production and consumption 

co-operatives, retirement plans. In these cases, one-half 

of the members of the board of directors, as well as of 

any supervisory commissions, must be members of the 

committee of the firm. All committees named by the board 

of directors must include one mernber of the committee of 

the firm. 

The committee has the complete management of those 

works which do not possess a civil personality, except 

apprenticeship centres. This includes canteens, vacation 

colonies and nurseries. 

The committee is given the opportunity to express its 

opinion on the provisions of the "règlement intérieur" by 

the Ordinance of ... ;.ay 24, 1945. '1fhere the time of the year 

when vacations with pay are to be taken, has not been 

established by the collective agreement, the employer must 

consul t the commi ttee anr1 the "délégués du personnel" be fore 
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establishinc such periods. The committee also acts as 

a disciplinary body for its members, the 11 délégués du 

personnel" and the industrial doctor and social counsellor. 

As far as the financial and technical management of 

the firm is concerned, the role of the cornmittee is limited. 

They must be consulted on questions which concern the 

organization, management and general running of the firm, 

but in practice only major questions are put before them, 

for example, matters concerning changes in priees, methode 

and programmes of manufacture, and the re-equipping of the 

plant. On the details of manufacturin[ processes they 

are held to secrecy. Tha corumittee studies pro~osals to 

increase productivity submitted to it, and may ask compen­

sation for an en:ploy ee \iho has put forward an exceptionally 

good idea. Agreements which provide for the sha.ring of 

increases in product i vi ty "f! i th the employe es, are submi t ted 

to the cor.1wi ttee f or their opinion. The co rrm1i ttee mus t 

also be informed as to the amount of profits earned by 

the firra. They may me.ke suggestions as to the disposi tians 

of such profits. 

There are special privileges accorded to the committees 

in incorporated colllpanies . The employer in such firms 

must submit the firm' s annual r eport, the profit and loss 

stat ement e.nd t he auditor' s r eport to the committee b efo re 

these are presented to the annual meeting of the shareholders. 
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The committee way call the auditer before it and question 

him, a nd their opinion on the finances of the company is 

submitted to the annual meeting of shareholders. They 

may obtain the assistance of an accountant for this purpose, 

chosen from a liat established at each court of a ppeal by 

t he l'·dnister· of Labour. The commi ttee also has the right, 

in incorporated corn!_Janies, to have two representatives at 

the meetings of the board of directors, with no vote. One 

of these must represent the "cadres" and the other, the 

"employés" and "ouvriers". 

To carry out i ts objectives, the law has given the 

committee a civil personality. It can act in justice to 

accomplish the purposes for which it was set up, and may 

acquire movable and immovable property. It may only accept 

gifts and legacies with the authorization of the Prefect 

who consults the Departmental Director of Labour and :r..Ianpower. 

The employer must continue to bear the cos ts of the 

social undertakings of the firm. Even though at the 

outset the employer's contribution was entirely voluntary, 

he is no longer free to reduce his contribution below the 

level attained in that year among the previous three in 

which his contributions '~:fere the highes t. The Law of 

~ugust 2, 1949 ha s added that in no case may the proportion 

between the contributions to social works and wages paid be 

less than i t v1as in tha t yee.r c:.mong the previous three in 



279 

which it was the greatest. 

The committee meets once a month, the central inter­

plant committee, twice a year, on the convocation by the 

employer or, on the demand of one-half of the members, 

by the Inspecter of Labour. The employer must supply a 

place, the materials necessary, as well as the indispensable 

personnel for such meetings. The arder of business is 

prepared by the ewployer and sent to the members at least 

three days before the meeting. Decisions are reached by 

majority vote and copies of the minutes given to all the 

members, as well a[! to the Inspecter of Lab::mr, at his 

request. 

Answers to propositions made at a meeting must be 

given by the employ er at the following meeting. At the 

end of each year, the committee makes a financial report to 

the pers onnel by means of notices pos ted at t he place 

reserved for syndical notices. At the expiration o~ its 

terrn of office a committee must make a complete report on 

its mandate to the new cornmittee. 

Int e r~ering with the proper choies of the committee 

or with its functioning is s anc t ioned by a f ine or 

imprisonment or bath. 

The only ins titution which resembles such a committee 

which has been s e t up i n Quebec, i s the Joint Productivity 

Cornmi ttee fost ered during the Second Vorld ';/ar by the 
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Federal Government, and which wus restricted in competence 

to technical questions. 10 

The law of France also provides for the participa-

tien of the employees in the industrial medical service. 

Under the Law of October 31, 1941, a medical service must 

be estab1ished in a1l firms except mines and quarries, 

agriculture, or employers of domestic servants. The 

main purpose of this service is to practise preventive 

medicine by ~eans of periodic examinations. 

The i•iinister of Labour classifies the firm into one 

of three categories depending on the amount of time a 

àoctor would ha.ve to spend on the i)remises. If the time 

spent wou1d exceed 173 hours a month, the l aw requires that 

a fu11-time doctor be employed. If the time spent wou1d 

be less than 173 hours, but there are more th&n fifty em-

ployees, the firm can choos e between hiring a fu11-time 

doctor or participating in an inter-firm medical service. 

~ihere the time spent would be less than 173 hours and there 

are fewer t han fifty emiüoyees, the firm joins wi th ether 

firms in setting up an inter-firm medical service. 

The committee of the firm is given the power to veto 

the hiring or ùismissal of a particular doctor. ~lhere the 

veto power is exercised, the Inspecter of Labour decides 

10 Rouast and Durand, on . cit., p . 149. --
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whether the doctor should be hired after consulting with 

the lViedical Inspecter of Labour. lfbile the administration 

of the autonomous medical service is in the bands of the 

employer, the cornmi ttee of the firm bas supervisory pm,; ers. 

~t the end of the year, the report of the doctor ~hich 

is submitted ta the Inspecter of Labour must be submitted 

ta the "comité d'entreprise"as well • 

vihere the re is an inter-firm medical service, this is 

either adoinistered on a joint basis by representatives of 

the employers and employees, or by an inter-firm CDIIliDi ttee 

set up in the same way as an inter-plant committee of the 

"comités d'entreprise". The employers elect a representa­

tive who presides, and the various "comités d'entreprise" 

elect two representatives each, one from among the "cadres" 

and one representing the "eoployés" and "ouvriers". The 

total number of members of this in t er-firm committee may not 

exceed twelve. Where such a committee exists or is estab­

lished, the full administration of the inter-firm medical 

service belongs to them. The doctor has a contract of 

employment vli th the president of the inter-firm commi ttee. 

The consent of the employers must be obtained before the 

commi ttee hires a particular doctor. \/he re such consent 

is refused, the Inspecter of Labour decides v;hether or not 

he ought to be hired. 

~ further aspect ta the institutionalization of the 
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firm is the creation of Social Labour Services set up by 

the Law of July 28, 1942. P. Socia.l Service, managed by 

a counsellor holding a special diploma avrarded by the 

state, is obli~atory in every plant regularly eoploying 

more than 250 l'rorkers. The selection of the counsellor 

is subj ect to the approva l of the committee of the firm, as 

is the dismissal of a counsellor. Should t he y f a il to 

agree, the final decision rests with the Inspecter of 

Labour. 

The counsellor' s task i s to aid the workers in adapting 

to 'i!Ork, to \>ratch over the situation of miner, women, or 

infirm \\rorkers, to promote the establis hment of social 

undertakings, and to help the employees in t he f amilial 

problems which are aff ecting t heir work . In her capacity 

(the couns ellor is usually a woman), the counsellor attends 

meetings of the committee of t he firm, wi thout a vote, 

whenever s ocia l c~uest ions are on t he ar3enda . She :-!1ay be 

given the management of one or more socia l undertakings. 

She re~orts on her a ctivities to the committee every three 

months • 

.A.ccording to the Decree of Ausust 1, 1 947, a hyg i ene 

committee must be se t up in industrial establishments 

regula rlY employing more t han fifty employees and in commer­

cial establ ishments , the l i beral professions , public and 

minis teria l offices, civil p~rtnerships, professional 
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syndicates and associations where more thun five hundred 

worlt:ers are ree;ula rly employed. The i'ünister of Labour 

may arder th&t such a committee be set up where the 

number of employees is lesa than that required by law. 

The committee is com?osed of the employer, the doctor, 

the social counsellor, the chief of the safety service or 

an engineer, and repres entat ives of the pe r s onnel, three 

Fhere the re are fewer than 1, 000 \·rorkers, six v1here the re 

are more, of vlhich el ther one or t\tlo must be mas ter tradesmen. 

The "comité d'entreprise", where one exists, and the "délégués 

du personnel'' chooAe the employees' representatives, and 

the hygiene committee functions a s a sub-comrnittee of the 

"comité d' entreprise". \:here no 11 corn1té d'entreprise" 

exists, the hygiene co.wmittee i s el e cted in the same manner 

as that prescribed for the "comité d 'entrepr1se11
• 

The duty of the hygiene cof:l!nitte e is to investigate 

serious acci0 ents or professional injuries which have 

caused death or permanent injury or which reveal a serious 

danger. They also organize the instruction of volunteer 

fire fi cht ing teams. They inspect the plant to ensure 

tha t t he laws and ree5ula.t ions concerning hygiene and safety 

are obeyed. They try to develop in the em -;Jloyees an under­

standing of the professional risks. 

The committee meats three times a yea r and ~henever a 

serious accid ent has occurred. The hours spent at meetings 
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are paid as far as employees' representatives are concerned. 

The committee records the minutes of its meetings, including 

suggestions made to the employer, and puts the register at 

the disposal of the Labour Inspecter. 

There are no legal requirements in Quebec for the 

creation of jointly-administered medical services, social 

counselling or a hysiene committee. 

It thus appears th~t the French legislator has gene 

further to ensure an employee participation in the life of 

the firm, which surpasses the mere supplying of labour in 

return for a money \'lage. By establishing a "comité 

d'entreprise'', albeit with powers limited to managing services 

for the welfare of the employees and with very little to say 

in technical and economie quest:ions, the legislator ha.s 

taken a timid s tep towards "co-gestion". ~li th the set ting 

up of an oblisatory grieva nce mechanism, a nd eU!ployee 

participa tion in ~he cnntrol of preventive medicine, social 

couns ell i nc <.~ nd hygi ene , t he le f5 1sla tor ha s altered t he 

con trac ~- ual na ture of t he em ployer-employee re l a tionship and 

has begun the tran sformution of the firm into a veritable 

ins titution. 



CONCLUSION 

The legislator in both France and ~uebec has departed 

from the classical doctrine of the civil law of the 

relativity of contracta. i-Jo longer does individual face 

indi vidual, each bargaining on his ovm behalf. On behalf 

of the erx;,üoyees and ei.Jployers, the law has se en fit to 

permit the c rov1th of collee ti ve orga.niza ti ons which, 

following a p rocedure laid down by la'\.v, bargain on beha.lf 

of the ir members, as ·vell as on behe..lf of sorne vrho a.re not 

rn embers of the organization. The actual terms of employ­

ment are de termined in pra ct ice b;:{ collee ti ve agreements 

r a the r tha.n b f indiviclua. l bargain ing . 

In t his development, the legislator of Quebec followed 

the lead of the French at first, passing the 'l'rade Disputes 

"~ct of 1901, vJhich in pa rt adapted the l<'rench Law of 1892 

to ~he ~uebec situation, and the Professional Synd icates 

Act of 1924, which borrowed from Fr ench Laws o f 1884 a nd 

1919. ~ven the Collective Agr eements Extension Act of 

1934, wh ich preceded French l~gislation on extension by two 

y ear s , \ias influenc ed by ~uro~1ean legislr.i.t ion Nhic h at the 
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sa.me time acted as an influence in France •1 It 'fTas only 

with the Labour Relations Act that the Quebec legislator 

ceased to look to France for the 4_nspira ti on for Iegtsla ti on 

in the field of collective labour rel~tions. The develop­

ment since the war in employee participa tion in the 

management of the firm, 'f!hile by no means extens 1 ve, which 

has taken place in France, has not been copied in Quebec. 

1 Dolléans and Dehove, Vol. II, p. 31. 
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