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SUMMARY 

This'-tbesi's socks 1.0 clo.rify tl1e le go. l bo..ckground of air traffic 
( 

control servie&, o.s provided by states to .air tratfic 'Within their 

respective o.irspo.ces. 

Wbich rulos, if o.ny, govent the 'provision of thes8 

• 
servicès '1 Do these rules contain arr, obligations for states 

,. 

as to "betA\er, and ho,V' adequately, to ensure the safety of air 

traffio' flying tbrough their a~rspa.ce ? Should these services 

be provi<led for free, or are states enti;tled to imposa cha.rges 

, on the usors' '1 These, and other questions are dealt lvith in the 

firat 'po.rt of the- thesis. 
,/ 

An obvious solution to the problem of hi&l cost of air tro.ffio 

control i8 for 0. group of states to join together, to provide 

these SOrviCf!S by melins of 0. regiono.l, integro.ted system. 1 

'" ' The seconel po.rt of this t11esi8 examines just sucb a ,/ 
~ 

ragiono.l system, as esto.blishod in t11e upper o.irspo.ce OVer 

Nortlrwest J~uropo. 11. will app~o.t tho.t the advantages of such 

" .ystem, obvious o,s the)" 1110.)" seem' M., til'.t light, 11o.VfJ failed 

to COIIIQ o.bout. 

() 

l' 

)" / ~. .' 

i 

' =r=;-" '. 



':. ..................... _.111111 ... ' ........... ____ .. -_ _ ____ ._,_. __ .,_. -----------, 

[' , 
'1' 
~ 

€ 
~ 
~-
'1 

r , ... 
1 , 
~ 
i 
" 

1 

f 

" 
i 
1 
l 
1 p . 
t 
i 
~ 
1 

~ 
f 

t 

\ 
• 

j 

i 
1 
t 

, 
j 

\ 

iJ 

, 

, 

1\ 

,{ 
,/" 

~ 

'1 

(= 

,/ 

(! 

~ 

SOM1.,IAIRE 

Cet.te th~sa vise A apporter quelque clarttS dan~ le doma.ine 

juridique du :service de gui\ia.ge de la na.vigation a'rienne, / 
$ 

service rendu par les Etats 'a la circula.tion' a~riennè qui 'se 
1 

trouve dans leur espace a'ri~n. 
Î 

1 
l '. 

Quelle,s r?;,gles jur.o/diquesl, exista.ntes ou non-exis-

- l'" 
tantes, r~gissent.c~ ~~~vi~e? Est-ce que ces r~gles cr'ent, 

i 

des obli~tion~ pour les Etats pour a.~surer la ,s~curit' de la 

C;; 
navIgation a'rierine, et de'quelle façon ces obliga.tions doi-

, 
'1 

vent-elles être effectu~es? 

,Est-ce que ces se:rvices doivent être rend~s gratui-

temcnt ou bien ~es Etats P1euvent-ils pr~teDdre A une indemni

sation de la part des usa~era ? C~s derni'res questio~s sont 
\ 
\ 

tra.it&es da~s~a. premi~re partie d~ cette th~se. 
. , 

Une solution tSvidente pour r'soudre le probUme des 
o • 

, frais élevh, caud par le! service de guida,. de la navigation 
(' , 1 

aérienne, est la coopera.ti~n d'un certain nombre d'Etats de 
- • 1 / 

rendre ces services à base commune par moyen. d'un systtlme r&
'1 

giollal int&gr&. 

~.-\ 
1 

1 • 

Dans la deuxillme pè.rtle de cette tllhe un tel systtlme, 

c'est li. dire celui de l'organisation Eurocontrol sera soumis li. 

un examen. Il sera d~montr& que les avantages d'un tel/systtlme, 
1. t q 

si attractifs qu'ils puissent parattre sur papier, ont A peine 

prouv' leur utilit' daDsllJ.~ipratiq~e .. 
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~NTRODUCTION 
, ' 

On June 20, 1976 almost all air traffic over Canada came ~ 

1,0 a stnndstill. This situation remained the same for over ~ voek. 

It vas caused b~ ~ strike called by the Canadian Air Line Pilots 
J 

.t\ssociat10n (CAI.J?A) in response 1,0 a strike th1reat made by th. / 

v 

Canadian Air Traffic Contr~ilers Associ~tion (CATCA): ~ __ ~ 

The cause"for the controllérs' valkout vas the f;d;~) 
. ~\ 

government'a intention to establish complete bilingual (i.e. F~~ch 

and English) air traffic control in the province of Uueb~c byA. 

" end of 1978. The English-speaking controllera (and the pilots) 

considered this a threat 1,0 aviation safety, as such a system 

yould allo" air-ground cODU!)unication in French·~t the t'lfO large 

ini.ern8.tional ai~orts of Montreal; 'Dorval an(} liirabel. (1) 
, 

The air traffic controllers had been officially prevented 
l , 

from gO,ing on strike 'by- a. dourt injunetion issued one day ea.rlier. 

lIo"ever, the next day' lIlost Cana.dian a.ir Une pilots refused to fly 

on the ground tha.t the une e rta.int y of the air traffic control 
i 

ajtuation made 0rer&tio~s pot~ntially uniate. Encou~ged ~y th. 

\ 
\ 

1. Se. ~viation Week &. Spaoe 'l'echnology (hereinaftlar AV{ & ST), 
June 28, 1,976, p. 30. JI. 
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" 0 

pilots 1 movo, l\ number of controlter~ acros! the country 
..... _,r" \ • 

" / , 
_,tayed, aw.y' at th. Winnip,eg Cle~tre a.lr of them nlked out. • . . ' , , 

On June 21 a 1'ed-eral ~ourt is~ued an inj\wction, 

1 requested by Air' éanad.~ amt 1CP/i Air, prob~bit.iDg CALPA members 
""r~ r' 
" . 

_ (the pilots) trom ~~iking. CALPA .. re,apo~ded by pointing out that 
"', '!t-" A ',t 

ib members 'W~r~ not on strikelt~hey ,reported for dut Y but Cieoided 
" ' 

not 1.0 fly in view of the 'lun~4trtainty. of -.hetheX' there 'W'Ould b. 

m~re ATC shutdoWll~" '<2) 
" 

On June 
f ' 

28 the f ~~.ral government agreed to further delèLy 
~.J1,,.,t; 

the introduction of bilingua.d air traf'fric' control and 1.0 appoint. 

a p-man co~~~.i.on of ~quir:r into the sa.fety a.spects of bilingual 

ArrC. (3) The ~ext 'day '0.11 Canadian airli'nes resumed operations. 
• 1 

Thi~ whole' affair provides a ~l-~ar example of the vital 

importan9' of ~ir traific control 1.0 present-day aviation. Even 
-f i' 1 ~ 1 ~ 

though~the controilers had been prev$ilt~9!ftoll1 striking through -
- , 0../ _ 

a court injunct~on; the pilots feari~ th. possibility of some 

, " 
controllers defying the order. Considering ~he emotional atmos

(,\ 

phere that surrounds the issue of bilin'gual a.ir baffie control 

-

2 

in Canada, this W8.S a rea.liatio appraisal of the .ituation. Ho~ever,f 

2. AW & ST, J~ne 28, 1976, p~ 30. 

3. A\V 8è ST," July, 5~ 1976" p. 34. 
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the result of t}]e controversy' 'lm'" Il,' grounded Ce.nadio.~ civil air 

fleet f tlight divorsions a~d c~n~ellati~nB for foreign.airlines 

sening Ca.no.do., and thousands oL strandeci p8.Bsengers. 
- .J 

11. is the purpose ot this thesils 1.0 ex~i"ne 1Ihe legal 

background (from the viewpoint of publ1.c intern~"ti~nal la,t) ofi 

air tro.ffic control serv:i.ees 8.S provided by s~têS~ Upon 'What 

basis rests the legal: obligation for states 1.0 spend tans of 

millions ,of dollars on sophistico.tcd eleotronic equipment, ~he' 
; 

tra.ining ot o.ir tro.ffic controllers", and the provision ai Va.rious 

relo.ted services suoh as meteorologioal information? 

One ""y pf' 'red,uc,ing the .oat of prov~ding ad.qu~:.fTC 
service is for Il group ~:r states ~o join togetl1~r in sejting up 

- J 
• 1 ~ 

0. regiono.l ATC system:' éûrren1ay three interno.tional -è~izo.tions 
" 1 

exis'b 'Which have been created fol' jus~ t.ha.t purposll!. Dy ;~ar the 
., !7 ,-J~-' ""~" 

q,r- ~rv ... ~ 
moet important o~:;:':~1~-l-orga.nize.tion,~ M'irech 

on' a ~&nc~~~~~n 1960. 

~The second part of i.his t.hesÏ& Yill examine Eurooont.rol, the 

oon'binued existence of which ia at this time 1888 than secura. 

3 
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CHAPTER Â 

" IJR TRAFFIC CONTROL. TIll -INVISIBLE llAND , , 

~. The Special Characte,risti.cs of Po'Wered FUa,ht. 
ri 

The pilots 0:6 0.11 types of airerait (except perha.ps 

hêlicoptérs) operate 0. vehiele with unique eharacteristies. 

The most unique of these is the fact that the pilot can only 

exercise limited control over_his:'vehicle. "Every vehiele froll, 

1 d6.~~1 boats, bicycles, horse carts, ,o.nd ev.en sedo.n oha.irs can 

be stopped and bo.cked up in its element. Boa.ts, tra.ins, a.utos, 

hovercraft are under the control of the ea.ptain, conduc.tor, 

driver, or engineer. No~ the a.irpla.ne -..... , . (1) 
tra:fflc patt.ern~'. 

opera.tin~ in a. crnded 

The modJrn jet airUner "must cha.l1ge-along ~t t'WO 

~ hund red miles an, hour or i t cea.se., to be IL .!IOofe vohicle". (2) 

~-

1. Gilbert, "Air Tœ.ffic Control. The UDcro'Wd~d Skyll, 
. Wa.shing'ton, D. C. (1973), p. vii. J. 

1 

2. Ibid. • 
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other ~l1craf~' ClApable of. vertical t'ab-off 

, , . 

and landing iVTOL) t10ssess more versatile chare.'cter'iatics, but. 

remain in the air indefinitely. So, for air.cratt, 

t.he old adage ,i at goes
o 
up, -must come dow" still applies. 

2. The :s.e 18.t1on. 
\, 

\ 

"-
~ . . ' 

In the early yeara of e.eronautics the ail1 seemed an 
\ 
1 

unlimited natural resource. But in those days th~ pilot did Dot , 
\ 

fly from A to B in a~tJ1iight .lino: he followed rai1wa.y tracks, 

roads, or even ri Tera. \ These "na~ural" point.s of' ref.rence "'tre 
\ 

sometimes identified by\ large signa on the ground to le"t tht 
\ 

"-
pilot Rno'W what his posi~ion 'lms. 

, 
Thus, KU{'s f'irst regular, air service, betveen Amsterdam and 

\ 

London, opened in 1920, 'WQ,~ flOlfll as tolloYSI trom Schiphol /' 

, airport. to the North Seo. shore whicb 'W8.S follo'Wed dOlm "to Ca.lais J
j 

on the French side of 
\' 

the Channal. Thon the 30-mile wide Strait 
j 

after which the aircrait (a single-engine, oi Dove r ws c ro BS'ed , 

2-:paUenge; De HavilÏand DB-16) f'ollo'Wed the rai.hmY,tracks from 

(3) ~ 
Dover to London. _ To~l flying time; 4 hours. If the 'We~th.r did 

Dot a.lloy vhual contact, Yi 'th t,he ground, "the fl~ght, 'WOuld be 

3. Va.n dtr Kla,auy, ("From bipla.ne 'ta De-IOn), ÂIIIsterdam (1~4), 
J'" 16. 

\ 
.~ 
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cancelled. (4) 

Dy tlying o.long such points 01' reference the pilots 

were in effect reduclng the vast airspace to a na.rro" "a.irvay". 

Con.seque~tly, on a given route, ho aircraft could very weIl b. 

on a collision course wi th nei ther pilot kno'Wing i t. ~t a~ 
, 

operations 'W~ro restl"icted to clear weather conditions, the 
'. , 

a.ircr~ft "ere fe'W in number, and the speed did not exe.ed 60 mph, 

the chances of an ~c~ual colli.sion were very lov.-(t» 

S1.i11, thia potentia.l problem area ws reoognized by the Inter.

na;tional Commission for Air Navigation (ICAN), 'When, in 1924, 

i1. d,eveloped the "General Rules for Air Traffic", 'l'he lCAN, a. 

permanent body 01' technioAI experts on aviation, had been . 

created by th. Paris Convention 'of 1919, the first international 

~onvention on air navigation.(6)Th~ aules issued by lCAN, con
tainod in annexes to the Convention, had the force:of la~, 80 0.8 

, , (60.) 
to ensure UDiform application py .:the mem~er-states. 

4. During the first t·wo ;years of IU.W s existenoe all operation8 
"ore suspended during the winter (Nov. 1 to Apr. 1). 

5. Most general avia.tion aircrà.ft (the sma.ll, low-speed 
"private o.irplo.nes) are today flying unc:ler virtuall;y the 
sama conditions ihen outside controlled ~1~spaoe (in 
Yhich 0.11 airerait are underATC guidance). These air
eraft fly o.ecording to Visual Flight Rules (VFR). 

6. Le~gue of Nations, Tr.-eo.ty Serieà, XI, 173. 

Î 

60.. TheBe included Most European states, but Dot thè United states. 
Se. -0.180 p. 19 et seq. 
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, One, of these' "General Rules for Air Tr.a.ffio ll required 

tha~ ,Jlevery airerait in a. cloud, f'og, mist Gr other conditioll 
,< 

of bad vi8ibilit~ shall proceed with caution, having ca.reful 

~,rega.rd to tbe existing eireumst8.nees". (7 )ln the ea.rly yeara 

airerait yould not pro~eed at 0.11 under such cirellmstanceB bu~ .. 
vould attempt to la~d at the nearest suitable location. 

In the cou~se of the ÜJ20' s a.i r-ground radio copnuni-

cation 'lmS gradu~ly iJl'troduced in Western Europe. This allond 

the passing on of' weather. informa.tion to the pilot while'en-route. 

A1Bo, nth the help,of r;adio beacons on the ground, it wa.B. noy 

possible for th~ pilot to fairly aocurately detennine his 

position. Thus the ,firat form of en-route air traffic "control" 

came into being. Already a local aerodrome control exiated au 

7 

mOBt airfields. This ~s exercised through the use of viauai , 
- / 

signa.ls auch as f'l.gs and l~ts, in acoordance nth the intèr-

national s~nda.rds developed by lCAN. 

Since theae standards were bindiDg rules of international 
r-

Ia,.. the governments of the member-':states nre under the obligation 
, / ' 

to .nsure their application in their respective terri tories. 

Thu8, While airport trallic control vas mostly exereised by 

municipal authorities, it was the èentral govennment that had 

to make sure these authori~ie8 applied th. internationally 

/ 

7. Gilbert, p. 8. 
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This supeTvieory function of the nBti~nal gov8rnme~ts 

led eventual1y to the establishment of Air Navigation Bu.reau' s 

and simila.r specia,lhed departménts rithin the gov~rnment. Most. 

of these departments ha.ve through ti'me evolved into .emi-illde-
"::;' 

pendent aeronautioal ag~ncie8.(8) 

3. The Birth of a Government-operated Air Traftio Control System 
in the United states. 

. \ 
The example of the United Sia.te. ha.s beell chonn folt 

a. Ilumber- of rea.sonsl -, 

1. 11:. i8 the world ' s lea.ding avia.tion COWltry; 

2. Although comme-rcial air transport had in America. a slour 

atart than in Europe, its expansion in th. 1930'a has 

been very rapid; 

3. The United sta.tes has traditionally been a. 
/ 

society sus-

pioious of goyornment interferenc. in° commercial aotivity; 

4. ATC technology saT i ta most rapid d.velopm,nt in the _U .S.: 

5. It provides an interesting example of th. di vision ôf _ 

8. e.g., The Civil Aviation Authority in Gmeat Britain, the Civil 
Aeronautics Board a.nd Federal Aviation Adminiatra.tion in th. 
Uni ttd Ste. tes • 
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/ 

authority betveen federal and local -go~.rnment. -

6. The evolution of ATC aystems has b8en~sblilar in moat othelf 

industrial nations. 

Althougb i,t signed the Paris Convention, the United 

sta,.tes never ratified itl insteà.d, together nth a number of 

Latin Ameriean,countries, it oonoluded in 1928 the Pan Ameriean 

Convention on crbmmercial Aviation in lIa.vana. (9)Thia Conventio».. - 1 

differs from -the Paris ConwoDltion in tha.t there ilS no perma.-

Dent oommission Yi th legislative pcnrer, nei ther are there any 

annexe. co~tniDing st.a.ndards and proaedur.es. Not surprising1y, 
~ , 

the influence of,the Pan Amerioan Convention on the develop~ent 

'~of air lav has been minimal. Moreovet, in practioe the United 

states adllered to· most of the ileohnioal annexes dev.eloped by 

ICAN. 

Tbus, in 1926, the United States began vith the organi-

zation of lits: airspaoe by dranng up a body of air traffie rulea 
, - > , ,( 10) . 

si~ilar 'to the IeAN rules mentio~ed ~bove. A year 1ater the 
~";r 

"Federal Ainays System ll ns announeeda a· network of preseribed 
1 

air rO)ltes oônneeting the major oi tits in th. U.S: These ainays 

vere identified by viaual beacons as weIl as ligbt beacene for 

;1 

9. Lissi tz~," International Âir Transport and National Poliey, 
370 et seq. (1942). > 

" 

10. Gilbert, p. 8. 
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operations 0.1. nigbt. Tlie .1. oueral government, by insttlling t.hese 

devices, followed the example of the European states pa.rties t~ 

the Paris Convention, even though its action vas not based ~n \. 
any treaty obligations. 

In 19~0 a landmar~ dévelopment tQok place in the 

" United S~ates vith the introduction of two-way radio o~ioa-

tion. Iladio equipment "as installed by the airlines pn board 

their airerait so as to enable eOmmUnination with ground stations 

maintained br those same ainlines. ThUS, th. early form of en-

route àir traffie control vas a 'wholly p\:!Jtate affaire "1 

/ 
The introduction of, radio nommunioation provided ~he o • 

impetus for the graduaI installation of radia-equipped airport 

traifie control towers at the majpr airports. ~his was deeidedr 

and exeaûted by ~he municipal authorities who operated these 

airports. 
/ 

In 1935, another. impo·r.ta?t step -was taken. At the Chi-
)::;>~ , .... 

oago and NeWark a~Tpor.ts the ma.jor U.S. airlines (such as Am~r.ioan, 

United and T\rA) establiiShed "AÎIJ"W8.y, Traffic Control Centers". 

These centres coordinated traific of the participating airlines 

through a ,lIflight folloving systomll "Whieh, br ny of r.adio OOIDlllW-
1 

nication, "controlled" fliJghts up to a distia.nee of 100 mile. 

from th. airport. (11) <' 

11. vill be noted that most of these<! improvements iil en-

route air tra.ffic control vere a product of the efforts on th. 

11. G:i1bert, p. 9. 
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" pa.rt of priV8te airline indust17, "lbich o.t tha.t time Da goiRg 

througb a. phase of large-scàle expansion. The cost of the 

installation and, maint.enanc'o of the control ceRtrts Di pro
/ 

rated among ~he a.irli~e~ acaording to thein respective traffic 

volume. In other yorda.·' the air paasenger BB paying for his 

own safety. 

. 
t. 

The federaI govemllllent meanwhile, had oda. to the ClOJil-

~ clusion that such airway con~rol would hav~ to b. Bssumed br 
the adininistrationsi indeed', i'b had. made the first step in 

providing'be~~ns aloœg the airwaya. It ho.d ~eplaced the old 

'" 
visual bea.cons with radio beaaons in the eanly 1930's. 

The inter-state natur.e of the ai.rways meant td1at the oontrol 

over them ws beyond the ju~iJsdictionl of J.oaal government ('Wbioh 

operated the airpo~t traffi~'control tovena). 

Early in 1936 the faderaI government announoed the 

establishment Dt a unilform and ce~traHzed "Âirway T'ralfie Control", 

"to direct and aoijrd:Lnate the progress ,of 0.11 flights, 1Yhether 

govenunent, ci vi l, or co~ercial, over th. Federal Ainœ.ys so 
/ 

-
as to insure the maximum saf.ety in flight by preventing tr~ffiœ 

confusion which might r.esult a collisions, and to direct trt~ffiCX' 

so as 1,0 in;ure arriivals 0.1, airports in ah, irderly ..manner'" .• (12) 

I~ ôeçame ~ppo.rent tha~ Washington intend.d 1,0 ultimately take. 

over op~ration of the airport toy.ra fro~ 1000.1 authorities, 

ri th the aim of making aIl f.oms of ai,r -tllaffio control fa.11 

12 •. Gi-lbert, p. 9. /" 
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vitbin thé responsibility v). Lhe federal govel\DDlent. ,lt 'W8.S, 

hovev~r, on1y .in lato 1.1941, vith ~r. pressures build~ng, that. 
• 

a eotSrdinated "United Sta.t.es Air Traf:fio.. Contr.al.,..,Service" o.ame 

int~ baing. (13) 

First step in the "Ainwa.y Traffia; Control" pJ'ogram ft. 

the take-over of the 3 ai~y oontrol centres already in oper&
/ 

tion· (at the Chiea'go, Newank and Cleveland air.portis) and the 

oonstruotion of an additiona1 five. 

In June 1938 Cong~ess passed,the Aeronautics ; 
:;, --

Ac~. it constituted the fi,l'Ist oomprehensive aviation legialation 
- -, 

in the United states. It established the Civi' Aeronauties 

Authority (CAA), which included the Air'WBy Traffic Control Ser

vice (after 1941. the Air Tr.affie Cont,rol Service). 

One of the Civil Air Regulations (CAR's), a,new,set 
_ .t 

of rules or~ated by the A,at." r.oquired pilotis to comply 'Wi1)h' ~ 

instructions given them by Ml] air'WBy traffio oontrol centre. 

i 
This represente~'a 6eparture from the previous,practioe Where 

(/'" l 'l 

1 

instructions were merely adv~ory. This inpovation op.ned the_ 

door to/lavsuits ar~ing out of aireraft ara.he. blamed on 

faulty ATC instructions.(14) 

13. Ibid. p. 11. 

14. Sucll lawsui ts ha.ve b'ecome increasingly f,r,equent 'ainee the 
1950' s. Seel Le~, "The expanding responsibility of th. 
go,!ernment ai r tra.ffio controller", Fordham Law Rev .. 
Vol. 36 -(1968), p. 401 • 

• / 
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Wi th 1the con8~1." :, . on in 1941 of 0.11 the air traffio 
/ 

contrô'l ~~a.:t.ions, th. jurilSdiction of 'the airport towers na 

extended be.yond local landing and 'take-off control to includ. 

"approach control" undtr. ~atrumen't fUght ruIla) conditions. 

This type of, contr~l 'lma exèx:cised in an area up to about 20 

miles from the airport. Legally i t na made possible by a deI •• 

ga.tion of au.thor~ty, bitherto held by the centres, to' the indiJ

vidual contr~l towers. (15). 

Dy 1946, a:fter ten years of goveXlIlJllent operation of 

air traffic control, the CM na ~perating 113 control tours 

and '24 centres e~;loying.a total of 1,800 contro11era. (16)' 

4. The United states Air ~rl\ffio Control System.' 

'1. 1 -". 

In 6011 countries of the "W'Orl&~.'the primary objective of 

air traffie control ia the preventioncof collisions between 

a{rcraft. In many states civil and mili'ta~.a.ir traffic i~ 
, 

controlled by sepa.ra.te uni "ta , in th~ United States a single 

common ATC ayst'cm ~m.s conawered essential for the optimal use 

(17) • 
of the ainays. 

15. Gilbert, p. 11. 
1 

16. Ibid. p. 12. 

17. See Federal Aviation Act 1958, Sec. 103 (Declaration ot 
POliey, Secretary of Tnanspontation), par.a. (8). 
". ~. The development and operation of a common system of' a.ir 
tr~ffic control and navi~tion fon both military and civil 
ai raraft" • 
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.~ Only "ithin cé"rt.a.in reserved e.reas a.nd e.t their on drports 

the mili t.a.ry provide their ovn ATC aervice, e.ha;Y8 in clos. 
• "l' 

coÙl:dination 1fi t.h and as -pa.rt-ofJ e oV(tJlall A'l'C system. 
" 

Basiaally ther. are 3 aeparate i.nviae8 which m~. up 

, (18) 
,~hi8 ATC system, '/,..~,,~ 

-:'--;0:., 

1. Air Rout.e Tœff.io .cont.rol Centers (M'lCC' a). 

These centres, 24 of which exist, 

controlling aireraft not engaged in approach or depa.rtur. 

m(\noeuvres. Each !nTCC o.overs a la.nge portion q! aillspaoe, .. 
usufilly many thousands of square miles. 

2. ~erminal 'Control Centors (TRACON's), more commonly 

called ApproachjDepariiul1e Control. These centres a.re 

located on the a.ir.port they so~_, they control traifio 

witbin an a.rea. oi up 1.0 60 miles from the air.port. 

Approaching traiiic is handed off 1.0 appro 

by the -ARTCCI __ t;J:h~e~~~te""'""t;la es place 'ri th depa.rting 

tra.ffie. 

/ 
3. Airporii C6ntrol •. The a.irport ~ontrol t()T8r Domally 

,accepta'a.ir traffie from Approaeh Control at the point 
... 

were the a,i'reraft ca.n be viaually identified from th. 

tonr. Airporii Control i~ f.,esponsibh ~or. dir.eoting 
~.; 

t8..-illis-<llsf.inotion oorrespond. to lCA.O atandards; .e. oh. B. 2. 

" 1 

, • 1 
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aireraft m&noeuvring OJ1 "~l_~ ,/8 a.nd t.he plat.fol'lll &l'cu.. 

\' 

.' , . / 
" , 

>" 

\ ' 'J~ '" 

~ ,'\ t 1 A i ~ Radar represents t.he heart.'o a 1 TC systems. Radio 
; ,-' - - , .1 ' < 
~ detection a.nd ra.nging 'lmS ~ d4'\Wloped during World Wl1.r II by t.he 

_________ _, J _ _ .. v::-~ -

! ' '------- \ ", ' . ' , 
J -----~ and in:ro~~ced in t.he' Uni ted St8"~~S in the ea.rly 1950' s 

1 ,. , 
î 

-- .~ .. 
" 

, 
i. 
j 

; 
; 

': 

'1 for eiviîltir traffic oon1:.ro'l. The-r-é'.:a.re t'lfO types of radl1.r. 
( ~. _:'-- " 

- Witb tlleln{ti~l t~ primary radar, a beam o'! individual 

0 

l' 

l ' ',,-
pulses of enetgy is tr,Q,nâin-i~d ,:trom th, ground sta~ion. An 

'--

-----air,craft in ~he path of this nada.~ 6eiWm--Yill reflect' som. of 

tbe.l'uls •• bock to th. ~!:1~mœ~~-~ 
rece'~e same rotating ant.enna 'Whio:h 1lransmit.t.d 

them. Tlle refleo..'t.ed pulses produce a bright. "tlarget" on the 
l' "Ir'" 

radarseope. ~lere 1s nothing, ho'W'ever, 'to tell 'the co.n'troU8l'1 

which aireraft cornesponds to which tanget. Also, the ra.dansnope 

doe8 not display v~rti~al sepl1.ra.tion of a.~cra.ft, to detenœine 

the a.~titude of .the ident.ifi,ed "ba~gets the o.ontroUer must I1ely 
\l 

on verbal reports from the pilots. 

1 

To eliminate t~ese shortcomings the "seaondary 8urveillanoë 

rl1.da.r" '(ssa) 1mS devel~ped and gra.dually introduoed during thV 

1 
l 

l' 

" , > 

l, ~ 
" L-. .---------

early 1960' s. This system 'W'orks with "tr.ansponders", in the a.il\---- ____________ __ 
-- --~------ , , 

_l-

, 

oraft. These tra.nsponders, wen hi t by the pulses from the ground 

antenna, automatically t~smi~ identificatioD aDd al'titude whioh 

are then di!"pla.yid right next ta the ta.nget OD the ra.darscop •• 
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\', 

'! 

.- . The users of ATC " ,Vice can' be diatinguished inta t'WO -f, 

• •• t.gori •• or opôrotiona, .. i.r.~....rti. flyillg under Yb .... l Flight l 

nul.~, (VFR) and air traffic OOnf~g to Instrument Fli~t ~~ 

n:1es (I~). (19),,, 1_ [ 

- . _~j.me-----ré~-ponBibilli ty for av.oiding collisions when" flying 

VFR remains nth the pillot: "a~ and avoid". FOl! IFR fligh~8 

the aircr~ft must be equippod wi~h spocified flight instruments, 

~mmunica.tion and navi'gatioDl equipmont, and an airborne trans

ponder as described abo~e. Tbe pilot must possess an instrument 
< ' .. 

fligh~ qualification. 

Before ta.ke-off 'the pUot must submi t a 'Wri,t.'b.en fLight plan ta 

provide -ATC nth r~levant ,inf.onnation on hi~ Î4ltention~. Having 
~ _ • l 

done '-fiIO he is ta aomply Yilth ATC clearancœs and oth.or instructions. 

""Prior approval must. lie obltaillled f,rom ATC before: the pillot Qan 
, " 

change bis fl~,ght plan,. (20) 

ÂTC .nsure~ separaitioll1 l:ietkween aircraf.t.. flyin~ IFR, tbis separa- , , 
tian is applied in thl1ee dimensions. latenal, longiltudina.l and:' 

, ' ) 

vertioal. Thus, eaob lFR ft~jjgbti is.surroundtd by a "se.fety . ' / 

cushion" 01\ empty ai.rspaa.e. 

Naviga.t~oJ1 A.ids 

;' 
~ >, \ \ ;\ As has beoD expla:im.ad 'When disOllssing th_ 6a.rly daya 

of air traflic 'control the pilot maintaiDs his b.~rilng with 

i9. See p. 29 

20. S ... ICA.O Annex 2, "Ru1ea of th. Aint~,. e.X1t. 3.5" 

· '1 
, 
1 , 
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help from radio signaIs from fixed~ground stations. Pilots oannau 

proceed only Yith ArC ~~~ncel navigatio~ of the airoraft 

remains th_ pilotIs r.espansibil~ty, ~ereas the air traffio 

controller ensures th. expeditious floT of 5iraraft and pr.~nUs 

00 ~ lisions. 

17 

The airways in the United States, as in mQst other states, 

0.17- identified by mea.ns of, ground radio, stations loonted in suoh 

a vay as to delineate the noute to ne follo~ed.(21)The basi~ 

equiopment used in this nav.i1go.tion system :La th. von /DME st.ation·1 

the very higb-frequenoy o~d~ectional nange station vith 
o 

d ' "'" ,{22)Th' '" d Id' lstanoe-measuflng equ~men~. lS sysue, was eve ope ln the 

1940's in the U.S. to replace the old Iow-fnequenoy nadio beacons. 

The VOR syst.em provides the pilot ~th D~dial bearings throughout 
; 

3600 going ta or from the stati.o.n; the DME equipment gives th. \ 

.pi1ot a cont.inuous r.eadiillg of, the dista.~CX8, in nautioal miles, to 

or from the station'. 

1 ?- Il' f' /' 

!' 

-1 
2,1. For a detaile~ explana'tiloru of na.vitgation aids s.e 

Gilbe~, ch. VIII. 
- , 

.' 

22. In i ts Regional Plans LCAO has adopted' this system as the 
standa.rd ~avigation aide 

.' 

l, 
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CllAPTER B 

- . 
TIŒ PROVISION OF AIR TRAFFIC CONTROL SERVICE UNDER INTERNATIONAL 

./ 

LAW 

1. The Chiea~ Convention. 

- ,r,;-:;: 

AlI the basi~ nQ1GS of intenoational law pertaining to 

civil aviation bave beau <lOdifi'ed in tbe Con"Mntion onl Interna
'\ 

tional Civil Aviation, aoncluded in y:hicm.go in 1944. This Conven-

tion .serve~ a dual purposea Pa~t 1 conta.~s general rules of 

international air la", ~ereas Part II serves as the "constitution'" 

-of the International CiVi.l Aviation OrganiÎ.zation. 

1 

fbe Chic~go Conventiow cm.n 'be regarded as 'the suce.SBor to the ~ 

,Paris Convention. Compared to the la.t~er a vbolly new .~.m.n~ 

hJi,s;:b •• n introduced, t.o~be found in ar.t. 28a ~ 

"Each oontra,a:.ting State under.ta.kes~ 80 far as Ui
~ai find practicable tOI 
(a) Provide, in its territory, aioopor.ts, nadio 

, services,- meteorologioal servioes and other air 
navigation facilities to faoilitate international 
air navi~ti9n, in accorda.nce vith the standards 
and pra'otiees rèoommended from time to time, 
pursuant to this Convention;" 

The' delegate,s at th. Cbi.oago CcttJ:fe.rence obvioualy ~oognized 
" ' 

the illdispensable natUlle /' ~i1 on1,.0 of. aiJZpOJrta, but a180 of a.ir. 

18 
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na~igatiQn faci1itios. 
,. 
'rI , 

Unfor1;unately this artlCle aa.nnot be said ta consti tut • .Ji. clear-
1, 

éut obligo.tion, in vie'W of the escape-clause "sb far as i t may 
'k 

find practi cable " • The de1egs.tes 0.1":- Chi.cxago must have realized 

that sueh an obligation 'Would remain a âeàd letter ~len many lesi-
1 

/ developed, especially those vith large ternLtories, would not b •. . , 

able to provide th~ required facilities.(2~)Therefore the ICAD 
.-; 

COUDcil has been given the 'bask of 'W'B:ta11ing over th. quality of 

air navigo.tion facilit~es: 

"If the. Counoil is of the opinion that the air.ports 
or other air navigation fncilities, including radio 
and moteorologicnl se~ces, of a Contracting State 
are not reasonab1y adequate for the ~afe, r.egular, 
efficient, and economical operation of international. 
air, services, present ôr contemplated, the Cowlcil 
sha11 consul,t ri th the state dinect1y oOllcerned, 
an,d other States affected, wi th a ne", to finding 
méans by 'Whicb the si..tuation maj be remedied, and 
may make Tecommendations for that purpo8e~ No 
contracting state ahal1 be guilty of an infraotion 
of this Convention if ~t fails to Q&T~ out these 
r.co~endations". (24) 

1 , 

23. Tho OrTgo.nization ha.d devised fi, "second beat" solution 
with its ltegional Air Navigation Plans. For .each of 
the 9 ICA» regions the Pl~n enumerates the rhailities 
to be provided by oontraoting states. 'l'he Regional 
Plans, formulated and revised at regular Regional Ain 
Navigation ),{eetings, are so designed tllat, ',men iiD
plemented, they oonfo~ to a unifQTm aiD navigation 
system. 

24. Art. 69 Chioago Convention. 

• 
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If astate is unable to oarry out the r.ecommendations it will 

uSl;lally "conolude an a~mngement Yi th the Councd 1 for gi ving 

effect to sach reClOmmendations ll in which "the" Counoil may agr.e, 

at tlle request of the Sute, to p~ovide fOll a11 or a portion of 

the COS1;SIl.(25) 4 

Also on 'the nequesl1 oJ: tJle a.~unrt.ry conoerned the Counai,l 

i tself may "provide, man, mawtain, and administer any or a11 
/' 

of the airports and other aiœ na"viga.tion faoili tiee" that i t. 

considers uecessary Y.llthin t~at oountryls ter.ritory.(26)Finally, 

art. 76 of the Conven'Ùi,ou' pr.ovides that the oountrY ooua.erned 

may at auy 'time talc. o..ver f.aoi.li:ties that. the Counail has pro-

vided in i ts terr:Ütor.y' • 

.A:11 these provisions a.leanly show that the dmfT'tAens ot- th. 

'Chicago Convention realized the vi,tal role 'tiha.t aiJ' navigation 
, \ 

services vero to :l'lay Wl post-nr civil aviation. The detailad·' 

provisions' dealing Y:üth possible direct aid by lCAO ~o èountrie. 

setting up or improving thei,r airports and air navigation 

. " 
facilities are one of se~eral instruments available to the 

OrganizatiôIi' of implementing its main objea.tiv,ea uniformity w 
. 

facilities, pra.ctioes and'proa.edures, 80 aa ta achieve maximum' 

• 
, 

'25. Art. 70. Conv. 

26. Art., 71.. Conv. 

/' 

/ • • 
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At the lCAO Assembly' s first meeting in 1947 a CODDDi tt.ee~_ 

on Joint Support of Air Nav~~tion Services_vas cr.ea~ed; it 
>o<f\: ~ 

'W8.S tOi concern ~ tself· Yith 'the execution of the ~sk's(' wioh, 

the Organization could assume under the art~les mentioned 

above. Such joint suppor.t has been provided througb a number o~ 
~ / 

in~ernational agreements.(28) 

The Fourth Assembly in 1950 passed a resolution proposing-the 

creation of au, internationa~ agency whi oh vould be responsibl. 

for providing air traffic servioes and navigation aids. Hoyev~, 

'the COUDcil, realistioally, oonsidered this id.a ~ot to be 

praciicable.(29) 

The most eommon vay to implement the Regional Plans i8 the 

off'ering of. teohni(lJl,l advitcxe and / or: opel'l8tional assiistance 

______ -------------~ 1 

,,-
27. "To eneure aafety, r.~gu.îarity and effiaiency of intern~ 

tional civil aviation operations, international standardL
zation 18 easentlal in 0.11 mo.ttens affeating thom'; in the' 
operntion of a i,rora.fit , a.ir.erait airyônthiness and the 
numerous fà.cilities and services requitred il). their suppont 
suoh as aerodromes, tele~ommunications, navigational aids, 
meteorology, air traffic services, sea.~ch and reseue, 
aeronautical information services, and o.eronautical charte". 
(Walter Binaghi, President of the lCAO Council, as quoted 
in "Memorandum on 1 CAO" '" Monlt.i'eal 1975). 

28. The most important ones a~e the Agreément on North 
Atlantic Wca.ther Obsenvation Ships (1946, nevised in 
1949 and 195~) and the 2 Agneements on'Joint Support 
of Air Na.vigation Servicos rith J10gard 1;0 Io.lanCir and 
Gr •• nland (1948 and 1949). 
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by the Org&nization to memben-at&te, undeD UNDP (UnLted,Nationa 

Development Programme) proj.cts,' and under FUnda-in-Trust 

arrangemonts beüw •• n states and the' organizatton.(ao) 

\ 
/ 

Art. 

tion facilitiea to be "in acco.rdano.e rith the at8.ndards and 
1 

, ~ 

practices recommended or establiahed from time to 'time, pursuant 

to this 0 Convention". The "stlandards" neferlled to in this artiole 
./ 

- can be found in the Annexes ta the Conventiona the)" ar! adop~ed 

br lCAO pursuant ~o .aut. 37 and deal with auah matters as Rule~ 

, of the Air (Annex 2), Airwol1thin.as of Air.o:mft (Annex 8), and 

o <; 

Air Traffic ~èrvia.a (Annex 11). 
/ 

Before go~ng in"bo 'lihe aontents of the standards i t is 

usef~l ,first to examine ~hei~ le~l statua as aompared ta the 

Convention itaelf. 

A atandard has been·d.~in.d as ~olloWSJ 

"Any speciifi.aation fan physiœl ahar~a:teristica, 
nonfiguration, ~aterial, perfonmanae, personnel, 
or procedure, the uniform appli4ation of w.hich 
is reco'gnized as necessar;y for t.lÎe safety on 
r.gular~ty of international air navigation and 

.. 

30. Se, ''liemorandWll on, I.CA.O", Montlleal, 1976. 
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to 'lfbLoh Member states ri H oonf'lomn in acctOrdanae 
rith the Conventi.on; in ~ ev.ent of impoaaiibility 
of compl~nOB, notifica.tion tD the Couneil La 
compulsory under all'tl. 38 of the COllyenUoll". (31) 

~~l. language used 10 thls def;initiDn,vo~l~ ~Ugg.8t that memben-" 

( 

} 

,à;ta:tes an bound to aontotm 1io lCAO standards. Ho .... y.r,. art., 38 

pf the Conventioll ma.Ites iJt o:lear thât no obligation exista fon 

states to ooD:tply ri i.h a s~nd8.r.d if ~ey f.iI1d i t lIimpraa:Ucnb:le" 

Their ollly obli~tion ~s to no tif y differences betYeen 

ita e.~'-"'-e.:ionB and t110S8 contained in th. standard. 

It vas' not; the 

Conyentio~ that ta!O standards (and procedunes) should 
/ 

binding rules of i;ni.ernational' la'W, aompar,ab1e to those Clont.a.ined 
-, 

in the Chicago Convention, üi so the standards lfOuld simply haYe 
• ..,pl • 

been incorporated into the Convention,(32) 
/' -' 

But "hope of Ioëeping the standards up t,b date vould ,~isapp.ar , 
f 

if they were to be inaorponated in the Convention and fresh 

ra.tifioation by aIl the partioipatLng governments were required 
~ 

'Whellever a change 'We re ma.de. The expedieni1. abos.n 'WDoS to gi VAl 

the permanent Councdl fu}~li poyer to adopt., amend or annul technioal 

, -
31. First Aasembly Resolution A1-Sl (1947), Doo. 7670. " 
32. The tèchnical annexes to th. Paris Conveni.ion formed aR 

integral part of, &nd had th. same .ff." ~., th. ' 
Convention itself. 

• 

• 
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annexes to the Convention at any time b~ a- ~-thirds vote; 
" 

but those annexes are not to ~~ givan compulsive force. TherA 

will be no binding obligation on any nation to k •• p t~, an 

interna.tio~al standard". (33) 

nlis quotation ~rom an authoritatiy~ souroe leavea 

li ttle doubt as to the~ lega.l status of lCAO standards ~ Buergenthal 

~~n~~udes that it i~ be~use the Annexes ane of a non-obli~~ory 
, 

nature tha.t lCAO has been able to achieve a reasonable level of 

standardizationc'under. the p~esent regime states can leave the 

implementa.tion of standards to ~leir aeronautioal authorities, 

ritèout the involvament of ~u~ir ~oreign of:f'iou in any ratifi..

cation processes.(34) 

nle st.andards are usually formulated at Air Navigationl 
o / 

Conferenc~s or Divisional Meetings, convened by the Air 

Nayi~t.ion Commission. Standards pertni~ing te air traffi~ 
~" ~ t 

services ('Whioh inaiude aill1 traffio control) are :f'ormulat.d by 

the Rules of the Air. ând Air Tra:f'fio Servioes Division. 

The purpoae of such C'omenenClQs and meetings ia t.o proTide 
~~~-

oontraot-ing statos with ano.opportunity t~, partioipate in th. 
/" / 

formulation of at&ndards.'Moreover, 0.11 p~po8al8 for, and 

am.ndmerits to, standards must be 8ubmi.ttJed 'Uo oontracting st&.t.. •• 
\ 

33. \Varner, "The CbiGngo Air Conference, Blueprint for World 
Chil, Aviation". Publ. 2348, Conference Seriea 70, Dept. 
of stat.e (Wo,shington, D.C., 1945), p. 24. , 

, 
34. lhlergentbal, "La:w-ma.lq.a.g in the .ln1t.ern"tional Civil ...... 

A.via.1;i~n O,rg&ni_a't,ion"; 'Syrawse,' N.Y., {196~,. p~ 119 • 

.,. 1,., .. 
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af'ter reYin" by t.hè Air Navigation Commission. ('35) 

The COUIloil must. then s.dopt the standa.rds m'th a tvo-t.hirda 

majori ty vote of i ts membot.ahip' they become eff:ecti ve a.t a. 

date detennined br t.he CounoU.(36)Tllis procedure provides 

a.nother indication as to the -lego.l na.t.ure of lCAO standa.rds. tlli 

adoption of Annexe" iJ8 a "unilateml aoil" by tdte Côunoil. Furtll.r-
" if 

more, Annexes -do not ~quire tormal r.a.tifi~tion by contraoting 

at6.tes, as pointed out befor-ea their very nature demandà more ' , 

flexible methods for tlloir coming into force. 

On the basis ot the previous consider.ations i t i,s suh-

mi tted t.ha.t ,itho lCAO standards occuPY a position a.pproxima.tely 

Illid-'\my bet.ween mere 14ecommenda.tions and bind'ing rules of 

interna.tional law BueIl as contained in the Chica.go Convention. 

They are "in effect, recommenda.tions of the greo.test importanoe, 
/ " 

direateQ by tll.e CO\Ul.oil to., contracting States". (~7) 

Having tbus establiahed the legal nature of lCAO- stan-

dards ft must noW' examine the oontonts of .those st&.ndards 

concerning a.ir traffiœ aDntrol service. Theae are' inoorpora.ted' 

in Aunex 11 "Ai r Traff i C', Se m ces ", fi ri t issued in l[ay, 1950. < aa ) 

35. Soo Buergenthal, p. 63,. On1y those sto.ndards concerning fa.cû.li. 
tation of Qir t!o.f~ic (Annex 9) ar,e revi~wed bt ~. Air 
TrnnEiport Commi ttee-. " _ 0 

36. Art. 54(1) an~ (œ), art. 90, m.icago Convention • . 
37. Shofry, "The Air Navigation Commission of lCAOw, 

J. Air L.& Com. (195S), p. 431. ~ 

38 • .Annex 11 "Air Traffic Service.a"j S~x~ Editiou: {Septelllber 11970, 
amendment. 68 .a.i; JulY·1I976).', ':' " 
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The title "Air Tra.ffic Services" ws chosen by tlùt COUDoil "iul 

order to malee it ole8.r tha.t air traffic 'control service ia a pa.r.t 

of the servioes oovered p;Y :.4.ru?ex 11, together ri th flight infor

mat.ion service a.nd a.lenting servio.e". (39) 

Of prime importanco i8 that'. provision .. 11ioh d,finea the objlo.tive • 
• 

of air t.ra.tt'ic control sem'),e. Art. 2.2 oil Almex 11.1 a ta. te a thail 

the,. a.rea 

"1) t.o prevent cxollisions between aireraft; 
/ , 

2) prevent 00 11 i'8 i'on 8 between aircra.ft on the manoeuvring., 
a.rea and obstruotions on that a~ea.; 

3) expedi te and main tain a~ orderl,. flow ot air tratf.io;" 

, -
~lese definitions have bean, taken over. almost verbatim b,. con-

traotinE sta.tos in formulat~g national regulations cQnoerning 

air traffio control 80rvioe.(40) 

To execute the throafold task mentioned aboYe an air trnffio. !} 

- . 
control servio~ ia to be divided into three diat.inot but. int.er-

oonneoted servicesî(41) 

1) areo. 'exontrol SGnvicœ l w. oudon to aocomplish . 
objeotives 1) and'3}; this service ia more 
commonly kno,wn as en-route oontrol. 

/ 

40. Bée oh. A.4 and oh. C~ 

4l • .Annex 11, e,l'ii. a.~, •. ~. . , ~,\~' . , " ~~/ .. 
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2) approo.cl! control servioe; it, 1.00, aocomplishea 
objeotives.l) and 3). This service provide~ 
guidance to controlled flights éngaged in'the 
arrival or departure stagel more spocïficm.lll, 
it detcnnines the sequèncc of depo.rtures and 
arrivaIs, as woll ,as separation botween: 
approll.ohing (or. climbing) traffioe, 

3) aerodrome control Be~e, to aOQomp11sh all a 
objeQtiv~s. This ser.vioe ia respon8~ble tom' 
guiding a.irCJraft manoeuvring on th. groUDd. 

Nex'b i t. should be examined 'Whe.t obliga.tions, it e.ny, Annex 11: . 

impoles on oontro.otiog' stat.es to pro~de e.i~~ 
-~ ... -------

"Contracting Statias sha11 dctennine, in accordance 
lvi th tllO prOVlSlons of thia Annex and fol' the ter
ri tories over w11i,* ·they hava jurisdiotioll, thos. 
portions of the airspaoe and those aerodromes 
'Wbere a.ir traffic semees ,vill be proTide'd". 

It. is thetefore f,or eaob stiate 1.0 decide 'Wl~ether loi;, c.onsidel'1s 

the provision of a.it traf'i~ services ~o b. necessary, eithen iÀ 
/ 

pa.n ,ot in "'G whole of i118 aillspao,e. 

Whioh orilteri6 are to be uaed in det.ermininll the n •• d: 

for th8iG Bemaea? 

. ...... " , 

"Tl,te need fon the pr.onsion of ail» t~tiQ. lervio.es 
ahall b~ determined br oon~idena.~ion of th. follo~ 
ingl 
1) the types o!c'aLl' ~~ffio'involved; 

a) the denai ty of a.iol! t~aff~G 

3) the 'metoorologiICal oonditiona; 

4) su,.ch otllex- fao:torlil, ail may be 1lelevan1;". (42) 

42. AADex 11, ant. 2.4. 
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It cannot be sa id ~lat these rather ob ' 'teria provide 

states 'With much guidance: in pr.ao.tiC( i11 J that,--=e.-:.v~en=-___ -_' --~Ïi 
'~ç 

statu receiving only a minimal amount. of aLr t.ra 0 in tllein 

airspaco have found i1l imp(fs'sible ~ to ovid& ai/r traifia: 

servioes, least of. 0.11 ai,r 'br servioe. Ai~t:~8P~~ti.. _ .'''-
--~ -~- - --~-

v..-lmlrG.'tIion rict.liou~ guidanc.e :t1~01D the ground, as th. 

ATC st.rika in Co.nada ~Ganly demonst.nat.ed. Il astate vants 

. to ·a_t.t.ract air t.ranspOllt. serviG.es (as .most. states do) Ut 'Wi,ll 

find that. providing an adequate airP~~ ~ only the firs~ stepi 
, '1 

ii; Yill have to pl'londe a:Lr. traffia.:servia:.s 'Whioh fit ~le,/ 

requirements of modern, a~a,f,t.. 1, 

A et.ate m~y,el~ to dele~te _~ ne~ponsibil~t.~!or 

providing air tro.ffi c senvi oes 1',0 o.nother state" 'Wheroas 

.' 

, . 

"ThoBe pOl1tions of t.he airspa.ce over tlle high seal 
or in o.irspa~e of undotermined sovereignty where 
air tro.ffio services will be pl'lovided shaii be 
determined on the bo.sis of regional air naviga
tion a.greements". (43) 

". , 

What are the lCAO guidelines onoe a stat. has determial.d 

that i.t must pr~vid. a:Ln t.no.ffio Icontrol seJrVice? Chapt.er. 3 of, 

Annex 11' Clontains 1:I11e /ata.ndar.da appl:i.lcable t~ ATCj it,' 

, , 

43 • .Axul.~ ·11, ari. 2.11.2. 
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The other standards in chapter 3 l1eal rirlih mor.. apeGifio. a~p.\'l.t. 

" Auoh ~s olearance., sepanation of aircrat.~~nd tranlfer ol 

r.\8~onlibili !or,J,or G:Ontr~~~ 110 the other. 

/ 

_ a.--Oonolusion. 

\ " Looking a1; the l'IUhs of international la'W' and the lOAO 

standards concorning a.i~ ~na.ffio· oontr.ol ~t must be oonoluded--
. 

1;hat no'Where do~' one. find unoqui.voaal obligatione fo.n states tc 

provide ATC-~el"V'iOli. ,Nev.antbel~~Sl in p:amedlÎlce 11; a~ea.rs t.hau. 

states éonsider ~t to be thein neBponsi~iJ~ty, aB naticnal , ' 

legislation ofte~ shows~(46) 

ln tb.cry ,a.bsolute safety :Wl tlle air W'Ould Jlequina that evert 

8~'t.. should ho.ve- ~o provide impeccable ATe ~ida~8,J. to. ill 
" 

44. Ilf oontrolled ~pa.([8 ATC semOI il di.tol11 f,on a11 
fligbts, whether IFR Olt VFR. "" Il, l-"""'" 

46. ÂnÏl.x 11, art. 2.1.2J. 

46. Se. ch. C. 

/' 
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AU communications shouid'have to be iD.1one l~ag., ~-ld_,g.4~~(47} 
-~ 

and ATC'procedures should have t~be unifor.œ, ba.sed on lCAO 

standards and rec~mmended praa~ices. 

Such a~~olute s8,fety ~s unlikely .ver to be attained, and it ~ 

very doubtful 'WhetheJ.1 bÎlnding rules of intemational la" 1;0 

""~ " ~blige,stateB to provide adequate and uniform ATC service ~uld 
\ . 

ha\ve'80 more· favourable et·f·flct tllat the pl'lesen;t. system ot .Annexes 
r .' 

" 
to the Chi9ag~ Conv~ntion~ supplemented by Regional Â.i~ Navigation, 

Plans. 

The ul timat. objea:t.i ve of lCAO sto.ndards is to encourage 

8ta~es tO adopt them into the~r national legislation~ "This is 

the most effective vay of ensuring unif~ity in international 

air navigation proo<!dures. Tlle 'J'eason that the implelUentation 
• 

of .ICAO standards and necommended practices still l'AyeS much to 
, "-

\; 

beodesired lies mainly in'wb~t F~tzGer~ld oalls the-S-M gap. 

the lack of money, me~ and ma~.~ial in moat developing st&tes.(48) 
1 • 1 0 

47. lCAO has reoommended that some form of s~pl~ied 
"aviation English" be de'\Wloped for unÏtv.er.sal use 
in air-ground communi~tion. ~e.:-Ain Line Pilot, 
August 1976, p. 8. 

" 

48. FitzGerald in Schwebel (ed.)", "The Eff.e~t.iveness of 
,'" -~' ,- Intern&tioD~l Deoisions", Leidelll (1~71.), p. 202. 
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<:!HAPTER C 

" ',' 

AIR TnAFFIC CONTROl. SERVICE. UNDEn. THE NATIONAL UWS OF SOlŒ 
LEADING A~T~ON ~ATI~NS 

/ 
1. Uni tod S'ta tes. 

Government nesponsiiliiùittj" for the regulation of oivil 

a.viation in the United sta.t.es ha.s been di vided ov.er uwo separate 

a~enoi~s. (4a)Tlle eoonomio.: ne-·gulation (far.es, rout~ 6wa.rds)ia il1 

the hands oi' tl16 Civil Aerona.uticB.Doard (CAB), wheroas the 

technica.l a.nd safety a.spocts of ci vil a.viation o.re 'WO.tched oveJl 

by the FPderal Aviation Administra.tt>n (FM).. (50)The la.tter iB a 

1 • 
semi-independent ageno;y wi·thin 'the Department of Transporta.tioD' 

1 

the formaI heo.d of the FM ils ~he 

file powers of tinth been la.id don in 

th. Federal Aviationl 'Act. oft 19~8, tlle "o.oJlatit.utionll of regulatioDl 
• 0 

of oivi~ aviation by th. tT.S. iOwrnment. 

49. This division has beenl." ureated by iihe Fed~,ral Aviation! 
Act of 1968. 

GO. Invostigation of o.ceidents ha.s, si,no:e .196'1, been delegnted 
to th~ Na.tional Transpon~tion 'Sat'et;y lld6'lfd, aJlot.her i.mi
:i.nd.p~d,nt body 'Wi,thin t.h. DoT., 

.ai 
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, 
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Amang the duties oft 'tJle FM. ii.ga 

IITIle eontro 1 of the use of the naviIga.ble ai r.spao, 
of the Uni tod Sto.tes and the regulat.ion of both 
civil and milita.ry opera.tions in suoh ahlspa.ce 
in the intenstL, of the sa.fety a.nd th. 8:f1.0i8u01 
of both"(61) 

and, 4oAsequently, 

"The developmcmtJ. and opera.tion o:fi fil oommonl system 
of' a.ir traffic' oontrol and naviga.tton for bot.h 
military ~nd civiJ. aireraft". (52) 

Section 307 of the Acrl. "authoriZes ll the Secn1etar,y of Transpor.-' 

tation (i ••• tIlt Fll)a 

~ 

Il,ri. thin the limi t.s . of a.va.iJlable a.ppropria.tions made 
by the Congress 

1) to acquire, est"ablish, and improve a.ir na.vigation 
; facilities; , 

2) to oporate and mainte.i:il such air na.vigationl faoi-
lities; •••• -

4) to provide nccessary facili ties and personnel fon 
the regula.tion a.nd protection of a.ir traffioh • 

/' 

The proYÎao "vi thin t.lle liai tls of! avaiilable a.ppropriiat.ions made 

br the Congresl" pOiAntl to) a. dependence of tIle FM upon sptQiliio 
, 

appropriatiolls ~a.de t.o i t. ev.ery yea.r br the C;ongreS8. ThiS! na.k, 

spot 'DS largely l'emoved- by the Ainpont and' Abnray Actt of 1970~ 

'Whioh creo.;;ed tilt Air.pol'lt and Airvay Trua't.~. T4- AQ~ Val 

51~ Fede.l ÀViation'Aot, &.0.. 103 (6-)., .. 

58. F.d. Aviation Aot, aecr...103 (8). " 

" 
-. 
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. o.nnoWlced as the "legislativ.o X'esponso t.o t.he problems p,osed by , 

civil aviation' s extraordin8.ry growth during the 1960' 1".'(63) 

This growth llad resul~ed in an increasing' st.rain on 'the ATC 

system, .0. s'train which ôulminated Ül senious ai.r tuaffic jams 

during 1968 in the "Goldel11 Triangle", the overcro'Wded airapac. 

between New York, Chicmgo a.nd Washington, D.C. 

-' 

The Ai~ol1t and ~XTWay Trust Fwld recei ves i ta funds 

from revenues gonel1atod by oharges levied directly and indireotly 

on a.viat.ion usel1~" (54)This pl10vides a muoh more secura sou~c. 
of inoomo t11an the pnevi.ou'S annual' ,compet! tion for appllopriationa 

by the Congress out of Goneml Treasury funds. JIovever, 8011 this 

dOGe not mea.n that the Trt.sii Fund reoeLvee sufficient rev.enue to. 

moet all expendi tU118S on ai.r. navigation f.aoili ties. each yeo.n 
t 

contributions out of federal funds are made to the Trust Fund as 

neoossary supplements 1.0 Devenue trom USOI1 9ha~gea. (55) 

Being the govAlimment 8ogenoy respollsible for avi8otiow 
1 

saret,. the FA! 11l1.s Jlepeatedly been .cri..tic~GBéd by variouB interesu.. 

groups such as tb9 Ail!' Lwe PiJots Association (ALPA) and the 

Profassional Air Traffiœ Controller.s Org&niÏ.Z8otion (PATCO). 

53. "FM IIistoriloal Faat BooU", Washington:, D.C. (1974). 

54. Tllfilse oharges, include a.n 8% tra.nspontation tax on the sa.le 
ot tioIcets for domes~ic flight,s, and a. ~3 depa.rtur. ch80rge 
for interna.tiol1a.l flights. 

66. s,. 80180 p. 49 

l ' 
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,.A.l2A has oiten orÏ!.tioùzed t.he FM for faitli.ng i.o equiip sl1I8.11en "\ 

airports with oontrol tovens, or fOll not ÏJla.:te.lling InstrumeniL , 

Landing Systems (ILS) 

of oommercial airline 

at air.pontB r.eoeiviug a aonaiderable numbem 

ililgll~s. (56)PATCO has ~ the past accused ~. 
o • 

• 
the FM of Dot employing enougb controller.s. it ba.s da:i.med that.. ,,, 

conirollers often are iorced to handle mon. airerait than iaf,,~ 

yould allo". (57) 

The Congness i:t.sel:f' ha.s sometiwes v.oi,oed criticism at :the 
1 • 

1 

FM, a report ilBsued in 1970 by the House COlWl1i ttee on Go.:venimen;b, 

Operations directed se'\'leDO ariti.oism at 'the' F.AA foi' fai..ling tO 

carry out tlle modernizatioDl' of the tT.S. ATC system. Ai. the tim. 

34 

of the l{énnedY admiDistJla.1:.~on the FM hMl lo.UDched "Projeot' Boaoon", 

containing a. schome for a. ~ra.stic moùernizntion program for the 

ATC 'system. Tlle ,J,.y llecn>mmendation of IIproject Beacon ll wa.s the 

creation of the National AiD8p~ée Systom (NAS), based on automa.tionl 

of many ATC procedures, 'aided br ~ltra4Qodern radar equipruent. 

Uowever, in November 1971, 'ben )"oa.rB atit.er the launohing of 

"projeo'b Bea.O'Ôn" no sitgnifwnt element. of the new Nationa.l Air,.. 

.paoe System vas in opeDation, althou~l nompletion of tho pro~eot 

had bean scheduled to~ mid_196S.(68)Thil delay Yal GOnsidered th. 

/ 
66. See. Power-Waters, "Sf1,fety Last", New YoWt, (1975). 

67. See, Jlenrings before the Subcommi ttee on 'l'ro.nspor'tation 
and Aerona.utica of the lIouse Commi ttce on Inte~lItat. 
and Foreign Commerce, Juno 8-9, 1971. , 

68. S ••• Iqther/Aug, "Who's ntching the Aimmy~?It', 
Ney York (1972), oh.: X. 
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, 
more seriouB as a.i,r traf.flio.,' bad sho'Wn a Cl:Onsi.atent strong grolrth 

1 

tbroughout. the second ha li oi the 

8itu~tion described eanlier.(60) 

1060'a,. ~.adiAg·to th~ ohaot~ 

" 

, , , 

, !, 
'. " \ 

1" 
1: 

" 

l " ,1 

'. i 

l 
li ' 

In contra.st to a.ero.dromes the sucro8ssi.Ye Dri t.ieh govern- , " 1 

• l ,1 
• 1 

ments ha.ve from the outse,~ 17&ongn:i.zed their responsibili tiy fOll " 1 

- , 
providing a.ir na.vi,go.tii)ll tia.oilitieliJ.ViLti na a o.onsequence of ,thoi'll . 

~ , , }~.. \ t ) 

dut;' to secura the s a.:.f et y oil o:LvU a.via-t~~ ... ~60)Thuat "hen di~~.Cl.t.. : 
-./':..... 1 j 

,/-, 
o.i,r-grounù

o 

ra.dio coulll1Ullico.tton beOl".mè ·'teclmi'Onlly fea.siblo tbG 

Maybury COl1lJlli tt'o_e :Ln 10a7 lie o o1llll1endod , i,. Q.. a 
" 

/. 

\ ' . , 
"In this exwnina.tion and ~ framing our recoJ1lll1omlatiolls 
(tha.t the nOQ.ossary radio facili t.ios and air tr.p.ffio 
con,trol orgo.nization should bo provilled br t.he state) 
we hava aonsidored that an approcia.ble Ulè'asuro 'of 
Govornment assistanoo ia dosirnble, and inùeed 
esaontial at this s-oo.ge, to s'loure a' sat.,isfactor,y 

,degreo of dov.elopment, and t.hat suell a.ssistance 

, ' 

.. . 
.hould be given m\tl1 the objootive of ~y,ontually (6 ) 
rend.ring civil a.via.tion eooXlomioall)" aelt-stlpporiing". 1 

Tbo polioy that tlle full, 0.08t of air navi,gatioll sorvi08s .hould' 
. , 

ult1matel)" ha.ve to be paid by the operators had alr.ea.dy beell .. , 
1 , 

tlle ~laybu17 l'apori. (62) r. , 
'.atablialled prior ,ta 

\, 1 .! 
~ , 1 

., . , :0 .. 

~ . 
, ,II , Or. , 

1 
:': 

59. Sèe p. 331. ; : 

, , 60. Great Britain, lfinistry. oi AViation, "Ci vil Aorodromes and 
- Air Navig~tiona.l . ,,' d () 4.. Serv1c8s , Lon on, Il.),S.S.O. , 1961 , p. 

, , . , 
61. "Civil Aerodromes alld A.ïD Navigational Semceslt , p.' 4. 

" " 
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Tbe lego.l basia for ATC ser.vio.e pro'ridea iD Bri trisb 
, 

a.irspace oa.n be found in th. Civil Avie.t.ion Âct of 1911. Section 

28 of the ÂCt. ria.dsl , 

, . 
. (63) 

\lIt sbaH lie the dufly of the Aut.hori ty' 

1) t.o provide air na.viga.tion servius , 
, (Il) in the Uni "ted ICi n gdom ; and 

(b) for any area. ou1:.side the UnitE>d Iüngdolll 
for "hieh the United Kingdom 11o.s, in 
pursuanco of international arrangements, 
undertaken to provide a.ir na.vigatiow 
sernces; 

to the extent to-whïoh it a.ppea.rs to the' 
Authorit.y that suoh s~rvices Are neCGasary 
and o.re not beii1g pllovided by the .l~- -

Al1:.hough tIlis provision r.e'\Coals a clear obli.gat.ion for 'lihe 

State subsectiton ~ of section 28 makes .it "(lU~lly clea.r tha.t . 
the Staile co.nnot., be held responsiblo t0!l the non-pedool1llOo.1lQft 

of the d.ut.y imposed on i,t: 

"Without. pr.ejudilCe to a.ny right oCr aotion in 
respect. of a.n act or omiBBio~_ 'Whioh tnItes plo.()'~ 
in the (lourse of. p:r.ovi<ling a.b" navigation ser .. 
vieos, in pursuanc:e of t.bis section, no Ac:tio,n 
8ho.11 lie in respect of e. fai.lU1'I9 b;r the AutborÏlt;y 
to perfo1"Lli th. dut;y imposed on 'i,'ti. by .ub •• o'trion 
(1) or (2) of this aeotion". . 

63. "Authority" ia the Ci..vil AviQ.tion Âuthority. (CAA), the 
body, to whi oh government. responsi&bil:ii.t;y fOIl oiavi,l 
avi&t.ion h&s been daleg&t.d. 

• 
/' 

: 1 
1 
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. Tbe dut Y to llrovide ATC ser.v:LcQ 1190S been delega.ted to the 

N~tiono.). Air Trafiio Control Service; il. '1mB set up ÎJl 1962 to/i / 

e. joint deiense tond oi'V\hl body, responsible jointl)" to ih. 

Ministry of Defense and the Civil Avia.tion Jwthori ty. (64) 

a. The Federal Uepublic of Germa.ny • 

In tbe Fedeml UepubliJo or~Gorman:y (ma) goveromanl. 

regula.tion oi civil avilition has been delegatod to the "Luft.fahr.t4-

Dundesamt" (Federal Offioe of Avia.tion). Âs ~n Grctat Bri tain 

responsibility for air traifio services has ,been sub-delega.ted 

to a separa.to body, oalled :t.he Il Bunde sans1in.l "b,. für Flugsicherung" 

(~'ederal Agcncy for Air No.vigo.tion Sa.:fety, DFS). Tbe BFS 'WnS _ 
" , 

set up in 1953 by a special Act, the "Geset.z über db Bundesanstalt 

"'r Flug8~cberungll. 
~ 'î,. 

Âcoording to ant. 1(1) bf tl1e Aot i.l. ia. :the ge.neral 
, , 

d\lty of" the BJi'S to n,"tioh O'Mr the saf~ty of air na."Yiigation, 

whioh inoludes the pr.ovisi,ODI of air traffic service,s (ATC, 

f11ght information and e.lertinG serviCl.8) and navigation aida. 

In implementing i tis duti.os the BFS may ~equ~JTt m8.J1e.gers of 

Aerodrome. to, aoijpe~a."ti •• (65) 

64. Se~, Board .oft Tne.de, "Ci"Yiil Aviation, Polioy" , London, 
n,li.S.O. (1969), p. 31._ 

66. "Gesetz über die Bunde'so,nstD.lt f.ür Flugsicberung-tl , , 
art. 1, (4); in Wegordl./ReusB, "DeullsQho Luftfio.ll~~ 
gesetzsebung" (1970), p. 386. • 

1 
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Art. 2 9f~the Act contains a detailed enumeration of 

the duVies of the nFSI these include the installation and maiu-

tenancs ot navigation aids (notably ILS installati~~s at airpon~), 

the training and lLcensing of ATe personnel, the provision ,of 

radio and telex serviloe for ATe purposes. 
, i 

Upon rirections g.LYen br ;be BFS the airport manageD8 
1 l , 

are responsibl1e for the procurement of a11 faoili ties needed 

for the sarety 0 .ooedures, as weIl as for, 

en-rout.e ATC équ:Lpment (if such service i's provided trom .,the // 

airport grounds). (66)Tbose facqiti,es not ma.inly use~ for take-oy 

and landing prooedures ~ll be paid for by the lederal gove~'nt, 
/ 

/ 

in other 'W'ords, the a~iIlpôr.t manager ,tiU have to recover i' 
costi incurred in providing aIl other facil~ties from ~rport or 

landing charges, assuming the absence of f~ancing b~the local 

, (67) government. , 

The BFS dOGS not posses8 le~l personalityl~it is euh-
'. :r 

ordinat.e ta tl~e féderal 'minister of tr.anspont.,(6~)'Phe legal 

powers ot the m1n1ster are def1ned br art. 10 01 the Act. As in 
1 

f the ca.lIe of the U.S.~ SecretQ.ry of Transportation regarding the 

FÂÀ, the'Ge~an fede~41 minister of t~Q.nspo~t ia respoasible for 

the actious undertaken by the BFS. He 18 autho~iœed to define, 

~-----------------

66. Ibid. art.. 9, 

67. Ibid, 

68. Ibid. art. li(2)~ 
-'1-, 
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'. ' 

br regula.'t.ion, 't.he na.'t.ure a.nd exteni. of aÏll1 na.vigation fa"Oil,it.iea, 

a.e WGll aa ~le proceduros uBod in &~r 't.ra.ffic control. li. is 

intereBting to no't.. that auoh regula't.ions do not. require 't.he 

approval of t.he Bunde,slla.ti (t.be upper hous8 of the German Parliament.) 
~ . 

if they are based on lCAO st.andards and r..commended practice •• 

Using the po'W'or.s gi ven to hilll br t.he above-mentioned 
f 

art.. 10 Ule ~iniiter of tnansport has Lssued ~egulations oon-· 

t.e.ining further definii. 't.iOllS of: ai", traffi.ç a~nvio.s. (69) 

Articles 6 to 12 of these nogulat.ions define air t.ra 10 oon 

service a.long the liues of Annex 11 to the Chi~go/Convontion.(~O) 
l, Art. 29 requÏlres that. in dMwing uP, instruot.ionsq,for t.he imple

menta,'tion of tbese regult;l.tions tbe DFS ~ taIe. into a.coooot. 

"the appropria.t.e lCAO sto.ndar.ds and r.ecoDlll1ended practices, as, 

'Wen ,as other ~ole'Mnt lCAO reoommendations. 

As in the United stat.es t.he fedel1al government of t}u~ 

Foo has repeatedl,. been cri ticÎQIed for no~ e.dequat.ely ensuring 

the safet,. of air navigation in Germa.n ainspace. 110st of this 

criticialll ia direoted at the lack of QoUndination bet.ween oiviJ 

and Illilita.ry ATC opeœ.tiona, and it ls, bac~ed up vith figure. 

of near- oollisions betweon oivil airoraf~and ~ilit&ry j.~/ 

69. These regull\t.ionsare the "Allgemeiue Vemru.l tungsvorachrittea 
des Bnndesminister.a fUr Verkellr ZUIIl ~a.tz' Uber die l, -

Bundesanstal t. fUr Flugsicherung" .• 

'10. Se. p. 25 -seq. 
1 • 

• 
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t'ight~rs 'Whicb have oocurned in reo.ent yearuu Durmg 1972 a ,

total of 342 near- c~llLsions ver. neponted, elimbing to 363 ia. 

1973, and fo.l1ing to 250 ial 1974. (71)This }m.s prompted critics , 
~~. 

to 80.y tho.t German o.i.rspltce ÏIS dangerous, criti.cislII "Which intensÏl-
, ~ 

fied Yben near- colli~ions during,the first hàlf of 1975 pro~ed 

t b
· . . . (72) --:'-(, 

o e lD.CreEullng once o.ga.lJIl. '.~ 

This, adve'rse pub li\c itt y, ooupled n\th a prolonged go-

sloy action staged by a11 Germa.n a.ir trafti.c. controUers during e 

summer and autumn 0 

to announce the complete :Lntegration ot eiviJ. and mili tary ATC 

operations. (73) 

4. Conclusion. 

The eJtaminationiot the national legislation1ooncerning 
/ 

th. provision of air traftie oontrol in the United S~tes, 

71. ,sourcel Riwola, Il.Anfltnge Europttischen Flugsicherung am 
Filot", TID 9/1975. The author mentions that of the 250 
near- collisions during' 1974 :L50 were suoll that "only 
the Lord ha.d his finger Ln between". SeV8:rJa.1 examples 
are mentioned, one of which deserves to be citedl on 
Ja.n. 28 1974 a British Âirways VC-l0 16 en-route from 
Beirut to London. At an altitude of 30.000 feet, whil. 
over the city of Hanau, ~tB path ls 8uddenly crossed by 
a Lockheed F-l04 jet fighter. The captain tleported th. " 
estimated diatance from th. nose of hi. ai~cra.ft at 
150 f6et.,-

72 • Ibid. 

73. Su p. 85 \ 
.. 
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Great Bri'tain o.nd the Federal Repùblip of Ge:nnn.ny ho,s br~ught. 

to light expected aimi16,ritites a.nd unexpected dit,terenees. , , 

The lep1 basi's .for :the provisio.n of Al'C sernee in the UtS. " 

ia aurprisingly vagne& ~ereo.s the applioable British o.nd Genaa.R 
\) 

lo.v8 lay dom elear duties a.nd responsibi,l:il.ties the Feder~1 

_ Aviation Aet only "a.uthorizes" the Secreta.ry of Transportation 

(i.e. the F.AA) to lIo.cquire, establish and impr.ove o.ir navigation 

fe,cilit.jes whereYtI' necess8.ry,,(74)o.nd to "pnovjde necessary 

tadUties o.nd pel1sonnel for the regulation and proteotion ot 

air traffie". (75) 

In aIl threl oountiries i t _bas been found necessary to 

integro.te, or at loast ,strictly ooUrd'ina,te, mi li tary and oivil 

/ 
ATC opero.tions& if only for that reason the provision of· air 

1 t 

traffic services is fi.rmly irA the hands of the central gov.mment. 

/ 

! 

-74. Federal Aviation Act, sec. ,...~97(b)( 1). 

15. Ibid., SIC. 307(b)(4). 
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CHAl'TER D 

, , 

. ' 
.ARE S~ATF..s ,RESPONSIBLE FOR THE COST OF PROVIDlNG AIR TlUFFIC 
CONTROL SERVIOE? .," - - - ~ .' 

" 

cont.rol service ca.n oniLy bo llea.lized ri tb the belp of sophis-
, , 

tica.ted eleatronlÏ.O:: equipnenti. The cost. o! instialliAg and lIlaiill-

" 

1 

taining such equipm~nt, and the èQst of t.na.ining a.nd hir~g --

personnel to york 'Wi~ :i.ctI" ha.s rhen to,plienomenal heigbts.(76) 

'" The draf"bers of. the Cbi,oago Conv.ent'Ïon fo,resaw the 

possibility tha11 states vould impose cha.rges not. on1y for th. 

( use of a.irports but dso for en-rout.e aiJ~ no:ngatiQ.9 faciU tiee 
, . . 

a.nd sefVices provided by th~nll. Thue, art. 16 -~f th. Conventiolll 

76 Il To provide an :ùllustmtiona in 1952, lfben r.a.dar. na justL 
being int.roduoed fon ATC operations, the 'U.S. govemment 
spent 810 miîllion on fraœiùi ties and ~qu:Lpment, appx:o
pr-iated for that purpose by t1u~ Congllcs,a. In 197.2, ri t.h 
revenues from usen taxes fllo'Wing into 1ilie ALrpor.U.e.nd 
Airway Trust'FUnd, the Congress appnopll~t.ed &647 
million as a. feder&l supplement to t.he FUnd. Out of 
the l'und the FM spent $455 m1l1:Lom onl :tacUilties and 
equipment, and $1, 076 mi 11 Lon ~Dl opeJla. t.i 01l8. ' 

eSourc •• FAA. II:La~niuxa.l Facrt. Book, 1î9'l4). 
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-
"Any chargés that may be imposed or penni tted to ba 
imposed ~by- a contracting Statê ior the use of suoh 
airnorts a.nd air naviga.tion fa.cilit~es by the air
eroft of any other contllacting ~:tAa.te ahall not", be 

., higher, 
0, (a) As to aircxra.fiL not engaged in scheduled interna

tional air servioes, than those that would be 
paid br its national aireraft of the same olaas 
engaged in simi la.r o}teratiolÎs, and' 

'. 
" 

(b) As to aireraft engaged in schëp,uled inte1)l8:tional 
air services, th an thQse 'tba.t 'WOuld be pl\id by 
i i.a national aircraft engaged- in 'Similar interna

\ 
tio~a.l air services. 

AU 'suah charges sha11 be published and onmmunicated 
1,0 the International Civil Aviation Organizationa 
provided that, upon representation by an interested 
contro.cting Si.ate, th'e charges imposed for 'trhe use 
of airports and other facilities' shall be subject. 
1,0 review by t11e Council, 'which sho.11 report and 
make recommandations thcreon for i.he conaide\I1ation 
of the sta.te or states conoerned". 

Althougb it clear~y esi.ablished the prinoiple of,non-discrim~ 

na.tion thi8 article c.on1lains no guidancê a.s to prino~les 
y' ~ 

upOn '1ri:1ioh cbarging systems should be baud. ~Thus, in the 10.1,8 

1950's, a number of states cODsidered ~t desir.able that.the 

ICAO Council perfo.l'Dl i t.s dut Y -under_ a.rt. 1.5 of _..----

and requested i 1; to make .x:ecommendations as to ruIes governing 
, 

'the imposition of chal'!ges for en~route ai.xt Da,!ig~tion fnoili,tie8 

aDd services (route taciJ.id1.ies). 

DB 

The 

To this end a ttRoute Fa. ci li i:1i,e8 Charges Conference" 

convened at lCAO neo.dll,àrt_e~~ ,in Monrbreo.l in }.{arch 1958~. 

(ca.u1;ious) final CIOJlo::lU8io~r of. the CodeXlenee wa,& tha~, 
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stal h,d t.he "right to impo.se route cxhal'lges (su~righ'tL 

" had impl~~i tly been l1eG.Ognitzie~ b;r art'. 15 of th_ Chio:a.go 

-Convention) .. : Hove'\œl1, in doing SQ, stat.e's should b. guided by 

tbe users' abilirty to pay,~' as ,..11 as by the 800nolllio benetiùs 
1 

ea.ch Clountry reo.el"ved trom. ~nlati.ona.l aial transport iD1 - , 

gan.ral. (7~) 
, , 

1 

These priI10iples ha"\118 heen i~coJJporated':Lw 8.J "Stat.ement b;y 

the Council to Coxrtracrt.ling' s~tes on Route Fa~li~tJy Chal'ges", 

pub~isl1ed i~ Nœvemben 19~. (18) 
! 
1 

The airlines, speaking thr.ou~ the International Ain Tr.ansport 
, 

, . Asaociatio~ (IATA), did not. subscxribe 1;0, the prinoiples üdopt.ed 
, ~ 

by 'ICAO, th,d proviai.on of eniroute air navigation f~Clili,ties 

DS, and should remainh"ÏI1Ù1e~81l1l1y the responsl.bUity of 

. (79) 
go'flel'JlJDents". ' 

1 ~- ,~ 
In ~9&7 a "Contie:nen~. on Charges f,or Airport and Routè 

Noilitio." "". oonTened by ~cAo in lIontr~a1. ""'oog the obaOlml •• 

) a1, the oonference wene IATA ~nd EURO CONTROl '1 "he European 

Org&nization for the Satety ,Ai r Na vilga tion.. FOUll of thi,s 

78. lCAO Doè.:7941-C/913;. 
1 

'79. The !ATA observer at... th __ Charges Cont:eneno:e. 
Doo. 7874, rrFC/2, p." 7. \ 1 

'} 

, j-

' . 

44 

.'1 
1 

i 
1 : 
1 

-r 



, 
,\ 

t 
1 i 

[ , 

1 

1 
1 1 

, 

LJ 

<[1 

( 

() " 

" 

.... _--,------
~L ,' ... ; ~ç l"~·~ . , 

t.he N~t.herla,nds, the United Kingdom and Irelan,d) took the 

initiative in proposing mo~e detailed pri~ples on o~arges 

and ~arging system~. In spite of initial oppoQi,tion from 

some other~ states/represenrted at the aonfeJ!8noe (among them, 

the United states) lb. proposaIs vere langely adopted. They 

.. r. incorporat.ed·~ the a~~ènoe's reaommendation conoeming 

"prinoiples appIiJ~able ta- c:harging and ohanging systemsll., (80) 

The relevant elamenta in' thesa princLp~es ane. 

1) Non-c1isariiDina:ti.,on. \ 
2) Account. to be i:lb.R-en of the eo:onomÎJC Qi tuation of 

both user and ~rovide~. 

3) Tlle charges should Dot discou~ge the use -of 
facitlLt.ies t.hat are necessary fOIl sarety. 

, ' 

'4) The chargmg sys,em should be simple, ',equi.~ble, 
and s~itable fnr Degional or global application. 

" . ',' ., 

" 

Th, oonolusion of the' ConfieDenne as t.o the cr~eria to be usei 

" 
in.a,charging system vas tbat, pending further Itudy, 

. "the oharge shou .essentiapr on the 
,folJ,0wing el en oe And weÏlght, oombi~ed 
as approprmt.e other airara.:t''b. charao..teris- . 
tic, capable of a.ffe~ing the na.tunt-of the .erVin •• 
rend.red". (81) 

80. Becomdendation, 15; D~Q4 8616, CARF. 

81. :Ooc. 8675, CARF, p. 40. .. 
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These criteria vere at ~lat ttmo'already in usepas the basis , 

for -the cllarging sy~tem developed by ASEOO (Agenoe "Pour la r' 

-
S6turit' de la Navigation A6rionne), a mu~t~tional orgaDiza-

tion' of Fren?h-speakimg AfriLo:an states pr.ovidim.g ~i~ 
traffic servioes.(82)They vene also adopted f.o~~th. ~r.oooD~rol 

coauaon char~ing system ~Loh na inllroduo:ed in 1970. (83) 
- . 

In Ua.rch 19731 a thilDd o:onference wa,a o.onvened in order 

46 

to review and,up-da.te lCAO's position ooncerning user Cllar~a.(84) 

The recomm~nda.tions adopted 1>,. tilLa conferenae yen. inoorpor.ated 
, 

in a. ney "statemen;tI by tlle Counai1 to Contraat.ing States ~D 

Charges f~r Airporta "fd Route .Air NavLgation Faoili tiea". (85) 
/' '. 

Paragraph 22 of, tbe Sto.tlcment oonta:LUs the genellal principlo 

that ~ ~/ 

, "'Where l'oute aiiD navi..ga.tion faa::i.liltics o-r servioes 
1 are provided tor ilQ.ternational uae, the providers 

may requi~e the usena to pay thei~.share of the 
related ooata". 

Âny doub'b as to yhat "theiœ' shal1e" may he :wte1'lpllet:ed to. IIlla.JlJ 

84. The Conference on the Eaonomios of} Ro.\l--t.e Air Naviolgatiolll 
Facilit~es and ~i11p9nts" l,CAO Doo.. 90.5&-ERFJ.. 

86. Doo. 9Q82-CjlOl6 (1974). 
, 

\, 
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ia removea br para. 251 

, " 
, " 

"the a.ppl'loacb towards 1Jle recov.ery- ot full coats 
sbould be a graduaI pno-grosaioaf'. 

\, 

The Statement aeta ou:h specilf:iJ.ct guidelimea. ~s to 1Jle s'bandardi ... • 
zatioa ot charging methodal the system DlUst be 

, 

"simple, eqwL.t&ble,. and genera~l:r applio:a.ble''', 

it abould 

"constiturtle a aimgle charge fol' aU IlOU'bO faeilities 
and serviaes, p~ovided by a state or group of states 

---,--f.or~he airspace tio which th~ ohange applies. The 
charge 'sllould be based essen1ïially OiU 
1) the distance flo'Wll wil:thin a defialod a~oa; 
2) the ai.rcxràf,t yeiigh'b". (86) , , 

This 'W'oigbt ~acxtor. 

"ahould be appl:hed. 'bl' means ot.: a vei'ght scm.h 
uaing broad ~to~ls whi~l should be standardized 
as far as possiible. This ,reight aoale ahould take f 
into acoount, loss ühan propontionately, the 

, relative produatüve oapacities ofr the difr,enent 
, aireratt t'YP0s cxono:ernédll .(87) 

86. Statoment of the Gounctii1,. para. 28 

·87. Ibid. 

-( 
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The question whether states sbould bear the cost of ~~ traffiœ 

control service and other ail1 no,vi,gation senvices ilS an impox,.tanit 

one, not in the least fon the usera of thoae semio.es. l?oes the 

responaibility of s~tés fOI1 aLn traffi~ ser.vioes entail that 

states should ~lso be nespons~le for the oost of those se~Tioea? 
"",' 

~:y'{.,\ 

The Wl~iD1OUS answer n01mdays :iJs in the nega,ti •• the users 
f 

should pay "their share". An mentioned eanlier, the Chicmgo" 

Convention, in its anh. t5,. impl~oitly ~eangn~es the tight of 

states to levy oharges t.on Ule use of both air.ports and ai~ 

The priaa::L'Ple seems raja!: ii.t would; not be acweptable 

if the bi~l ooat of modern a~r. navigation,facilities vere_ 

financed exolus~y.ely ou~ of. tax nevenues. The usera derLve 

considerable benef~ts from, them an,* Ls thellefore only fair 

that th.y oontri,bwt.e 'their shar.e ial the croata. (88) 

Hovever, should tbat shane n.«essa~Lly mean,the ~ oost? 

Al though the majori ty oil su:tes s~i ve 11o'Wlutds full recovery, 
"- \ 

baoked by the ICAO,Coùnail sta~.ment,' the question, n,ma1Os 

Ybether full reoovery maallS a IIf,air shaJle". The angument ma1 

,..an b, usad that part o.fl th. cost ÎIDIO.uJlDed :Ln\ pr.ovidÜlg a11l'1 
, / 

88. A ohar example of. totally altb:L1wany cdlanges is that of 
th'. route oharges pnoposed br Laos and Vietnam. both 
these countriea an. demanding noute ahanges~approx~ately 
10 times bi,gher than those ~posed by Western l Eunope8Jl1 
oountries for routes o~ comparablo distance. Theae demanda 
have delayed the negotiations for r.eopening the. o~l aLe 
routes acrosa Vieta~ and Laos. S.e ~W&S~, Nov. 22 1916, p. 

1 
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traffic services should be paid out of publLn funds. The sto. •• 

itself ben.fits fromèa wel1-de~loped &~ tnansport aystem iru 

many .ys, as does t.he av.enage ûa.x-payer., even il h. never. 

takes a commeroial flilght himsèlf. Air tJl8JlSpo.r.t providea quilO:k, 

communicat.ion, rapid del~~eny of ma~ and gonds, and a oODsidenablt 

source of employment. 

- 1t 18 ther.fore submi..tted, ilhati a IIfaÏlr. shane" should }je iJl1ier-

preted to mean that the usells shouid pa)" 60 1io,16% of, the oost 
. 

of providing aÏJr narlgatiOlll f,a.cÎJ1iLtws a.nd ser.vi o.ta. In t.bils 

respect the United states pllovides a usefui examplê, the AirpoJlt. 

and Ainay Trust Fond: ~s t.iinano.ed paIlt.Iy: o.ut of rev.enues from 

various aviation user. taxes and partIy o~t of supplementa.l appllO

priationa by the CQngress ou~ of. federal,funds.(89) 

However, the tlnend im Western ~nope S8ems t.o. be finnly 

t.oYards full reoov.ery. 'Âs eanly. as 1931 the British llaybur.y 
-

Committee advised thàtt the help (~e~ a~ na.y~tion fao.ilities 

and services) giv.en, tG the ney iRduatr;r. (ai.JI wansport) vaa 'tiGI 

be of a ilemporary natUlle, 

"a.nd that. sucb aasiailo.noe shouJ.d be ~iven yL.th th. 
objeoti ve of e'9;entually rendenim.g ai!VÙl a.Viat~Dl 
economioally aelf'-suppo:nt:i.ng". (90) 

89. Su p. 33 

90. Grea.t Bri'ta.ial~ loU.Ol:Lstny ~f, 'Aviation., "Ci<'V>iJ. Aer.od-romes 
and Air No.vi,ga~iOllal .Semoes", LondGJt, H.M.S.O. (1961), p. 4. 

, -e 
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The B~itish gov.é~ent a~unced ~ 
,,r 

~96~ thau, ~u~Quld intr.odune 

route oha.rges& 
" 

" • o. The aim wiùl be to 
un~il\the cost ~8 bo~ • 
industry". ,( 91 ) 

inorea.se th. fees prognessi~17 
• Jl~ire11 by t.be oiviJ, a:viatLonI 

1 

The background for ilhese cxha.x:ges 'WaS the idea tha.iI they W'Ould. 

IIprovide the best. lItJ.y ~f' mcetiin~ iJle t:wo f'und8lJlento.l 
a.lms of' thei·r (the government's) poliay, na.mely to 
~nsure the continued effi~iency of the ground ser.vioes 
a.nd to make air transport self,-Buppo~ting as Boonl 
as possible W orden to secure ilhe lcmg-t.ena pros
peri ty of' the industry". (92) 

,r, 

1 
1 

,- 1 

.' 
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91. "Civil Aerodromes and A1Jt Naviga.tiional ~.mo'8", p. 10. 

92. Ibid. /' 
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CHAPTER E 

TIIE RESPONSIBILITIES OF TUE .AIn TR:AFFIC CONTllOLLER '. 

/' 

1. The Air Traffio Controller •. 

/ 

1 • , 
l, 

Havlng e~nmined' the re~ponsibility of states for pro-

viding air traffio oontrol service we should ~oy take a clo'er 

look at the responsibilut~s of the air traifie controllers 

th;emse 1 ves • 
. 

Alter the description of air traflie control systems and equ~-

Illent which ha.s been given above H will 'be al.ar tha.t t~~ air. 

1 trailie eontroller is, a.nd has ta be, e: highly':'tro.ined 8peoi~1i.st. 
/ . 

In addition to this r.equLnement the controll~r's yorking oondi-

, tions are far trom. favourablel il'regular hour,s of 4uty, prolonged 

periode of utmost concentr,ation~ ,and fr.quent pressure causod by 

~ dense air tratlle, ban veether, or emergenoy sLtuations. 

It ia not surprising, theneilone, that in most aountriea air 

traflio 'controllers receive oompensation"n tJle fom of higb 

saIert.a,/ample possib~~tie8 of ad~naemen~. early netLrement, 
.~ 

,::;:' 
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and other fringe benefits.(9a) 
! 

, ';h- responsÏlb:L1iltiies and duties of, ailr traff,ie control-

lers are pr~arily set ou~ in manuals fon ATC operations and 

prooedures, normal1y Îlssued by the governmeut )'uthODÏJ.ty respon .. 

sible for th. provi.:silon of ATC s.nv.ilo.e. ThiAs authoricty ilS 

usually alao respolls:W1l. f,or_ th. t12a:i.lnilllg and liaenswg of ai.r 

traffio oontrollens. iD the United states the FA! maintains an 

Aeronautical Center ÎlD1 Okla.h~a at wh~h the controllers reaei~. 

their trainillg. Mtel' suaaessfully passing the appnopnie.te 

examinations tho traine. ia a~~ded a oent~Laate or lieense by 

the appropriate gowummental agenoy. Suoh a lio:ens. is normally , ' 

valid for one olass oft ATe seJtVice only, 'Witi.ah later may be 

expanded.(94) 

In a numbe:n of sta.~es, notably i~'U.S., the duti.s 

ot air traffic oontrollers as oontained in tbeilr manuals have 

in recent years been amplifi~d by aourt d.oisioDs arising out 

of aireraft aocident Gases. Consequently, mou. &Dd more attentiow 

13. In the Unitod States "air. tra.tf,ic controllens are the 
highest·paid body'of. ~edenal employees, both in terms of 
entrance requirements and JlapidLty of adva.noementi". \ 

. (lolcDermott, "Air Traffiie Control En-Route and Terminal" 
in "Slnall Airo.ra.ft Liltvgationt' , Âm.riou Bar Âasooiation, 
Washington, D.C •. (1975). . 

94. Se •• Gilbert, op. o.i~~, p. 20 

, , 
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ie being devoted in lagal oi~ol.i 1.0 the liability of gov.~ 

menta for errora o.ommit'Ô.ed by i ta air tlr.a.tfiœ aontrollere. , 

Al t,hough t,his subjed i8 beyond tlle aoop. ot t.his th. sis . auah 

decisione by nat,ional oourts ha.v. shed more light, on the r'8po~ 

.' sibi1~t,ies and dut.iAs of. 'blle aiiJ." traffie oonilroUor, up.dally , 

in rela.tion 1.0 the pilot' s responsibiùi,ty. 

Tho diaaussion a.round th. o:ontl'ollor' a responsJbilÎJty and 

oourt deoi8ions deftining ~is ~BponBihtaitJ ha.s been moet 
1 " '. " 

extensive in the UnLted 

onJ d.velopments in that 

St.a.t.es' th.rOfj n sha..ll 

a:DUJlitry. " 

aon-a:.nt,rat.o 

/ 

2. lIanuais and ltegula.twns. 

/ 

The gen.ml tasRL of. a.ilJ 'h1Jaffio:: «ontrol~ers in- th, 

Uni ted States is desa:riibed WI on. of the "Posi tion .. Classifi-
, 1 

oa.tion Standards", dm'WIl~ up ba'I th. FM and publitahod liy th, 

Ci v.i 1 Sorvice Commwsion,= 

"The prin'Clilpal ahj;octiv.e 01' aw tIraifita: o.on.tl'Ôl 
work ia 1.0 ensure the sa.fe, orderly, and Dapid, 
movement of aiooarafll through the nation l' s 
airspao:e D ••• Along the ainmY8 and around aLv
ports they keep aino.r.o.ft p:r:opozlly sepanated by 
isauing speed,. altlitude and heading instructions 
to piJ.ots •••• RespansÏJbiil:itt,y ton l:ii:f. a.nd pl1Op.rt;y;, 
ia the prlmary ohara.o:ter:Lsti.a:: of, pO.iiW.OJl8 111.1 
this oooupatioJJl'. (95) 

/' 

95. lIcDermot,"tI, op. d.t..,. p. 4tr1. 

/ 

5,3 
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The task of controliens ~O)WO~1 vith ~d~r iB desaribed as 

follo'W'8' 

" •••• The l18.dan ro:m1lr.ollel1 tells the pi,lot (flyiDg 
in' cQntrolled a~spaae) exa«tly What hGàding üo 
take, when_to asoend, descend, or turn, and at 
what speed and alti&ude to tly. Dy issuing these' 
instructions se«ond br second, the oontroiien 
exeroiaes a very po.siiticve and cxontimling o.ontrol 
over eaoh aireraft Wiitbin his 8ssigned ~e«to~ of 

-airspa,ce". (96) 

When 100king a,t this last'pDQTision the question riaes where 

this lea,ves the p:iJ.o.~' /1 :cespons:l.ibiùi.tty ~.DJ t.lyiarg ia:lJ cron-

trolI.d a,irspace. 
, (97) 

Federal Aviation Regulatiton, pa,rt 91.3(a) 1 states: 

"The piJ.o:h :Lm aommand of a,nl a,iraraf.t ilS direa:.tly 
responsible for, a,nd ~ the final a,utbority as te, 
the operation of tha,t a,irora:ft". 

Supported by this regulation the FAA holds ~le posittionJ tba,~ 
" .-,:1, < 

a, pilot f.lying unden VFR assumes ;t.he en.tiJne x;espo'nsi.bi.Jlity 

for the satety, o.t: M.IB :tl:iight, and thAt guÎldan«e pllOv.ided by; 
/' . 

/' 

tbe air traffie oontrollen iis menely ofi. am ad'Vilsory, nIre. 

Wbi1e an aooeptable appœi!Sa,l al normal VFR t.lilght ~ itiollS, 
1 \ • 

-----....,., 
96. Ibid. r p. 49. 

97. Firat i .. swllf iiDl 11955 a.. Cir"ri.tl Air a.gula1;io~ Pa.ri; 6al. 

" 

" ' 1 
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- , 
1Ihis rii1e beoomes less X:08.lilStiIC "\fhen a.ppUed ia o:ondi tions 

, ' , 
prevalent ip lFR :ZliI,ghtL im cx:ontrolled a.iNpa.cte. In these o.ondi-

tions the piàot has nm oh~ bwt to nely h~avily on instruotion. 

given br th. QO~~rolle~, espeœially in ClOndition8 of reduoed 

visibiHty., 

FAA> opera.tions and proCf8duJs me:nualà(9S'>tltUtther d.tillle the 

controller' s tasks, 'Whiioh vary aa:ao~ing t~, th. ~Dtroll.r'8 

poaition, and type of. ATC r.aaiùi~y. 

j, 

3. Th. Influence of COUT.t DoœiJsi;ons. 

In airaraf.t a~ent «ases inv~~ving a.lleged air traffi~ 

oontrol errora o.ourts ;iJn the V.S. hav.e :WUleasingly neo:ognitted 

and defined the respons~~tües of oontnollers iD, varLoUB 

types of fUght o.ondilti:i1Ona. The general 'bllend W' these aoUl't 
/' 

airspaoe requitl"e the aotlpeœtiol).,of lioi1h ÀTa and the pilot; 

this rel~tionship W8.a yell d.8ar~ed li~ th. V.S. Supreme Cbunu 

ia Nefl v. U.S •• 

"Wheneven' a plane jjs mov:iing" "If'hethen on the ground 
or ia t.he ab1, th. cœ.ptail1 has the ~1na.1' and ul tiP
ma.te l'espouilbiilii:by. ne' lùi,. honllen, iIl Q.onstla.ntt., 

98. Most importa.nt 8.IIlon'g' the-ae jjs tbe FAIL "Aim' Tmff!ÎlO;' Control 
Ha.ûua,l, J..'fR 71101.1~·. 
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contaot virt.b the ground amI guidccl by the Govent
ment oontrol faœilities •••• theDe ÏJq a alose worki,Ing 
relationshiJp between the Government-opel'a'bed 'tio"eJ1, 
control o.enters and weather ·f.a.ai.li.ties on the one 
hand, and the ore" on the' other. The- responsibitlilty 
is mu1rual and an6rdi.nated at 8011 times. ,En01\, ho,.,.. 
ever" has superior knowledge < in sorne 'Î1e.8peets o~r 
the ,other. TIte cre" kno"s the oondi tion of the ai'l\
era.ft, itts oapa.bilittiJes, a.nd must deal ri/th the 
unexpeeted ÎJlI. flÎlghtl. The to'W'OJ.1, i~ this 'age of 
el,ectronio.s, ha.s the !).lperion knowledge a.nd c:xapa
bUity 'Wllere questions of traffiœ oontrol a.nd 
weà.ther aro involv.ed •••• The are" ilS hi~ily depe~ 
dent on and re1i~s bn acaurat.e ~nd sopltitstio:ated 
vea.ther guidanae irom the to, .. en, 'a. responsiob:iJ.iA.ty , 
wich the Gov.ernment ha.s undell'UakeDI aJad 'lIlUst full", 
and complete1y cxa.rr.;y out". (99) ~ 

l' 

# !~. 

'0' ...,r~ 

The a.bove aonsiderations, a.1 tAhou-gh ,.,.ell formulated' a.nd' , es'tlatiliJsh-
, -

ing an iaq>ortant preceden:t1, do not refleat 'Uhe c:ontinuwD of 

varying de,greea of :iJntemependenoe bet,.,.eelL (lX)ntroller and piloU.. 

They do, honver,' a-aRnow1edge the ~nounnentt1 responsiibiùiit;r of 
& 

con'trollers for the saflety; of "flioght. i.in ai,rspaoe oontrolled.b)" 

th.m. 

Besides tlle o.on'tir.ollell' s geneml dut';y to enaure the 

,_ J.~ 

/1 

56 
~ 

..... ..l1"" 

safe a.nd expedHïÎl.Ous tlOlf' of a:Lr 1Iraffil.o; and pl1ev.ent the «oll:LsitOJlI 

, of a-iroraft there are thr.ee apecxifi4: ar.ea.s Îinl 'Whiicrh the deti.ni.tÏlOIl1 

i 
1 

f 

1 , 
l' 1 

~ 

. 
of the c.o.ntrolle:n' s DespOll6:iJii1.liLtÏies h~8 g:inten rLse to di~o.uuilOJu. 

--
tb.se are sepQ.ration of. a:Lncmo.ft, weathen ~ormati.on, and 

99. (1968) U.S/V;ilQ.ti~ll1 RepG.1lÛ.S 55'10 
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,~ 

1) SeparatiiDœ. ~e FM prooedUJI'B manual di.stinguw.hes 

bet'Ween VFR and IFR operationsl th. ap.iHÎIOlLtio-n of 8epa-
Jo ... J 

~ , 
ration between VFR flii~ts OcroUI18 Jllft.Ù11y dUDing 1ia.k_~f 

and landing manoeunes, guide~ bJ approaoh/ departure 

oontrol:(100)NoJ speatl~cri~:n~ ap~ly. to •• p~ratiORJot 
vm' traff:La'. (101) ," _ }-: l, \ 

i' • • ,1 

. ....' In <lOntrast, IFR traffiœ is ---f~orid.êd '1itth ATC sepàratiO»J 
.u. , 

t-rom taRe-Qff 'bol landilng. The appnopniJate o.o.nt;rQU.r t B 

.,;manuals aontlain detaile,d prea(ll"i.p~Qns for tbe Btparatiou 

Qf lm traffio.'. Conaequenûly, the sta.Jidard o.f ure and' 

' •• P' ~:XP.o:t.edo.f· ~: .. n_1hr i. \1lU';' higJl.", 

and co.urt's iIn the U.S. have impo~ed anl e.o:oordingly 

cmre upon the e.ir traffie controlle,J'. (r02) 
- ~~# "!,. 4: 

'o.ne as defined br ADn.x 11 

'\ 

The Te~in&l ~ 
separation' a; •. 

, 7110.80, d,fill •• 
n'''r'A.T"Y, '10) o.ohi.tev.. thei.r 

and· 'WhH. bnding sâfe and 0. " 

and ,taking 

101. This taot, "If:ÏI.'tîli FAR Part 91.3(a), has hd the 
FU to claim that the ClOJltro.ller he./3 no:, Jluponsiifjiili1:.'y 
(s!., lIoDermo.tt, op. ccil1l., p. 47/48), This reasoning ha. 
gen.raB)" been frullOlred by U.S •. couru. . 

102. Sé., .rI,. et al., "The Expanding L:iiabilli,ty of Air '~raffi,ct 
CORtr,oll~rB", 39 J. Âilt'L. Bi Com. (1973), p. 699. ,'1' 
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to t.h. Chi.aago; Co_nUo .... 1,1aa;)S.cliwn, 31~ of th. F.d ..... l 
\ 

, h Â.viation Act dLrects the S!nre'tary of Commer.ce (as the 

offioial liead of the U.S. W~atheJl Dualeau) toI 

.\J r, 

"provide lIletsCUJolo.giLca.l semdias necessary for 
the sat. and effiloient mo...v..em.nt. . of ai.r.o:ra.tt iD! _ 
a.ir c:ommera:.". 

The U.S. Weathen BuJJeau and the FM jpieliay oper.a.te a. 

. ,sy8t,,~ for the dissemwation of ClUl'Jlent veatheX! infoma

tion 'Wh~ ils o.v.o.iùable 'to the phloX. belon tlAke-oft. 

Boveyer, duriP.g iJle f1:Lgb~, or eyen bef·ore the aatual 
j , • "'-----." 

. take-oft tbe weathell en-~out~ or: flot tbe destina.~ion ma.y 

" hav., cho.nged: sOuah change must then be o.oJUmWlioa.t.ed to 

'. 

the pilloll by'the aill' ~a.ffic <rOn:trol1e~. 
, , 

Tbe controller, has bo 'Ways of" obta.:inialg UtfoJ)llatioDl 
Il a .... ~ 'f .. 

~bout current wéatheD condition~& f~~t, information fro~ 

th~ Wea.ther !JuDeaUl. rada~ syste~ ilS di,r,ec:tlyt>svailable, to 

tbe oontroller at the centre or to .. r~ BeClOnd, areas of 
J • 

, l 

'preoipLtation &nd tur.bulence (thundenstorma) are Ti8~1. 

on thé controller.'s"radarscope. 

FAA oporat!ng ma.Dual~ _ r.equire a:.oJl:bltol1~Xl8 ta rela;y , 
,'" 

reJevant wGo.then infor.mat$On, to ftigbts im ŒORt~olf.d 
• ,.' "('~ _.f' 

airspaoea aourt deai.ions have affLnaed the ~oRtroll~~ 
,--

'103. ÂIUlex 11, lu~t. 4 • .2 •. 
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dut Y to report a.ccurate, o.omplete and cuZ'r.ent lf8ather. 

d .t. (104) '\ 
Qon 1 lons. 

)1 

,Does the o:ontroller hav.e the right to donYt: a 

pi lot' 8 request. ~ ~~n dearance lm belov-minima 'Weathen 

aondi tions? The FAA mQ.i.nilains that the aonwoller 1Il00y $;" 

not refuse to' :ijssue (L requested o:leafanae, but ~e should 

exp'l ici tly wa.m, tIie pillot of below-mÎIDi'llla a:ond~ tilOns. (105) , 
3) "Bk\! turbulen:c:e. Wake tur.bule~ ÎJS a nelatively ne"" 

hazard to o.viliLtion.· At ta.ke-off and, l60nding large a.im-. 

'C raf t, 8ucxll as the Boeing 741, gen.ra.te wingtip vortioes 
1 

\)'WIlÎoh c.re6o'tIe air turbulfenoe in the 6oia'spaoe through whioh 

i t 11as p~~sed.' "eather o:o'ndi,tions def.ine the intensi ty 

of tItis wa.kè turbulence, 0.8 iVe11 o.s its duration; whioh 

ma.y he 60S long as 1J, minutes .. Therefore, li g4t airoraft 

followllllg or orossimg the path of large airora.ft oaD lie 
" "t 

severely upset by wa.ke turbulence ge~erated by the 

1
",-.1. (.106)" , 

, a",~.r. 
, . 

"' 

FT 
1 

In the ear.l)'" oases in ,micrh 1f8.ke tu-rbulenoe '!l'as 

104. ln Ingham v.' E60sterw Ain Lines, Ina:. tHe Cireui ti. Court held 
that the eontroller had a dut Y to aco.uœtely disselDina.te 
visibi li ty informa.t.i.on to an e.iro.raft mo.king, & final, l6o~ing 
approaoh in margino.l vea the r condi tions. (313 F. 2d 227 (2d CiIh) , 
cart. denied, 389 U. S. 931.' (1967)'. 

105. This posi.ti,on 'W8.S 6odopted in Smerc10n Vo. U.S. (1965), but l'lejeo-
ted in Sta.rk "\'\.' U.S. (1967). See: Le~, "The Expo.nding ResponsL
bility of the Goiermnent Âir TraffiQ, Controller", 36 Fordham L. 
Rev. (1968), p. 4011 60t 419/420.... (' ' 

106 • .In faot, to be afhœt.ed an aireraft doe~ Dot ev.en have to be 
al1 that lighta Îl't. has been determined that a DC-9 ma,. Ji. upse1L 
by vake turbulene •• Claused by a nG-w,. . 
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shown to be a fa.œt.Ol1 aoun.s in the U.S. affirmed th. 

controller' s du'by tO.I 'Wl\~ piùots.o of pl10bablt 01' Il.-

ported turbulencœ, as iindeed the ma.nua.ls iD8~ru.9t him 

to do. The "break:throughll onse vas FuJ:TUJR-ia:o v. U.S.(101). 

the na.vailiL distrLo'tl Q.Ourt stJa.'bed that the Federal 

Aviation Ao.1; had ÜDposed a dut,. on th. FM to ensu,r. 

aviation safety, a. dut Y whioh 'Was nefrleœted in th. OOIL-

troller's manue.ls. Tbe oourt stl1essed the Q.onoept of 

- concurrent responsiibiùi tI and' oono:luded tho.t tAle oon-

troller ns not bound to slo.vishly flollov his manua.ls 

'but vas expQo.ted 'b.oJ exerail8e judgment.. and us. the 

'. authori tJy the mo.nuals o.on! errecl UpODl h~1D to in<U'eo.se 

separation betveenl ailJ'arafi1, espeoio.l1y if he kIle",/' or 

. (lOS) 
should have knOVl1ll1W.a.t wa.ke tUl'lbu1ence ODuld be expea.1#ed. t 

J[ovever, latar ~ses did not aon:td.nue along this lin •• 

there, the a.tiurts he1d that the pilIQt" lm.", on should 

have ImO'Wll1 of 'tIhe turbulence riek, 'ldtiale the o.ontroUen 
, 

oould not reasonably have for.eseem tur.bulenoe 'Whioh 
-4 . \ 

lasted longer' tbam U8ual. (109) , ' . 
. .. 

101. D. Ha.vai:iJ., 1965, affjîil1med :lJ967,o 

108. See 1 Levy, op 0 G:!Îl.'ti.." p. 417 ° 
11 

... , 109. See 1 Booth, :'Go.:v.elJ1lJl1enrtlaD L:iia.b:iili~ iJO.l1' Aviia tiOJlllÂo.oid.n~8 
Caused by Air Traffiœ Control Negl:il.geno'" 
1 Ai~La.y (1976), IW. 3. ' 
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4. COJ;lclusion. 

,,-

This oba.pten Yiill bau made ccleaIl 1ihat. the reaponsibL

li ty of the a.i.r traff:hœ ewnltroller has 11011 been defilli. thel,. 
, 

eata.blished, and itt. :iis UIlà:Lke1y tdlat iLt even YÏlll be., For the 

division of responsiibiùit'ty beWe.ru piùoll1. a.n~, aonilroller. w.ri •• 

trom caBe to oase and-ils detennwed, by suob 'V8.Jliables as typ. 

of flight (VFR O.Jl IFR) and' veatber (londirtJio~B. Controllar lIlanuals, 

suoh a.s those iossued br iilie ~ aontain deta:L1ed ins1:iruotions, 

but t.hera ara numel'lOUS siit.uations inl whiab the oontr~.l1er will 

bave 1:.0 appl:r his o:wn jud1PDentl and :L.t1 iis th.ra ,.bere unaert.a.inty 

as to respons i.bill :i.:t.:y lie gims • 

. Court.s in the UnÏL'tIed Stat.es hav.e imaneasingl;y recognized the 

oontro,11er' s respOlUlilbiùi.Lt.,.. b;y imposilug 

"an affLrmatirv.e duily ,on ODilttlrollens 'ho take reas!)n
Oob18 Oootion to pl'levent acaidentis ••• consistent vitth 
the reliance "Whi.ch uS9

u
ns of aimmya place upon the. 

Govel'IlIllent" and YiLth th. Gov.ernment' s responsibility 
ta •• t.ahl lJsh and fosten aviation safet;r". (l; 10) 

~ 1 Jo.? 

la _DY ooun'tries t.he 11e8ponsibi li ty of aiin traffi4 aonvoU.ra 

has hardly or Dot aj; ail yeil been exploned. Suoh explor,ation ia 

of tell onl,. .et iA lIlotion) br acoidents lIbitoh prove tha1:. oontroll.ra, 
i " • ..::"';...." 

like pilots, are hUJll8n tiaiIBp capable of IIf8Jd.Dg llia'takes. 

tbia fao1; lfB.. griml:JI~ :iùlustrated b;y the n.o.ent mid-a.ir aoUi_ioll 

110. Lev.r, op. oid1., p. 401 • . ~ 
; 
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111. On, sept.. 10, 1;916', a BJ1itlsh Aimmys Tridont and an 
Inex Adria. nC-9 oolltded Dot an a.ltitude of 33,000 t'lt. 
no~ the ci.ty of ZBgre'!t_ Tho Trident '\mS ~n .. route , 
froin 1-so.ndon to Jata.Jlbul, whilo the DC-9 ,liad betn olea.r
ed bY the Za.greb cont.ro 1.0 olilllb 1.0. 35,000 ft. a.lter 
t.a.king off trom Spl:ht f.or' a. !li,gbt w Cologne, Gel'1llan;r. 
TItree mo.jor a.irvays exonveJ1ge 'OVOD Zagrebs 00.011 ot th, 
two, jets '\ras on a diff'lerenti aipway. 
Immediatoly folloJoog trIe l\.coident four Q!:rollers 

~ , .----------a1, -tbe Zagrob oentre 'fere a.rrested on sus oilOn of 
---'-.::------- respons1biJli ty for tho oolUsion, Subsequo ]lea.rings 

ooncentro.ted on the question of hov 1>ho DC-9 o:ould 
have been roleared W, <d:ùllb to, a.n 81 iiil'bude 'Whiob brought 
it on & ooll~8ion OOU~i. Yohih the Trident. Th. 00111.ioa 

. ' kiUtd.U l.'Uf p9r,.oAs on board t.b~, ii'WO) 'l,iXlaratt.. 
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TOWARJ)S lIJROPlUN J.IBSPACE 

Th. most; nev.olu~luu7 ev.en1i. in the hiatony of inten-

national air transpo~ has been' the mASS~ transitionl in th. 

early 1960' a to hi gh-aapacity, higb-sp.ed jet. ail'luaft.. Thia 

revo lution had far-reaohing effeets on ain tmffic oontrol 

Il)''81)em8 as provided by âtates, i t quiokly brought to ligbt the 

inadequ~cy of prLmary r.adal'l for reliable ep-route oont.roi.(l) 
? 

Alore importantly, the 11igh speed of tbe ne" "jet.s ent.a.iled rapia 

tra.nsfers from one ATe oentre to 4üother, nesulting in inorea"ed 
, 

pressure on tJle oontrollens, especia.lly 1.ho~. work1ng Yi. th 

apPJ'oach con1irol. 
, 

As .arly a8 1Q67 -a"'- number o:tl. We.stern European states ilifol'1llally 

8)"1tem, ~t the "ame tilDe the ,North AUlauttiit Treat)" OrganizatiOlll 

(NATO) att up a "CoDlDittAe. for Elll10pean Aiu8p&Oe Inte~tion" 

to atudy ând make R,lana for t.he aoUrdinatioll' of aitril &Il~' 

military air traflie: ~e~ Weat.~I~r.ope. 

1. S •• p. 15 
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Ii YaS DO coincidenae tba~ these activities firat took plaoe. 
/ 

in 195'1, in tbat year, on },{o.rch 25, effonts to bring about an 

integrated Europe oulminat.ed à.n tl18 signing of th. Tr.aty 011 

Rom. esto.blisbing t.he European tEo,.qnomio GODlDUlli ty ud the 
~ ~ _;\ 1 

.European COllllUunitY' for AtomiiG: Enè~·gy. 

A.~ th. Fourth Europ~~n-Medi-terJ!O,n.a.n Regional Air Navigo.tion 
, 

Confer.noe of 1 CAO , h,ld ÎlDI January. 1958 ÎItl\ Ganeva, a proposaI 

for a Europea.n ai.%'. t.raf.fi4: cxontrol" agenay ~a brought fonard 

by i'lh. F.d.ro.l Republio:: of: GermanT, the Netherlands, Belgium 

/', 64 

&.nd Luxemburg. It ,",8 angued tbat tb. aombÜlation of amall t.er~L-

tori •• and bigh-d.ns:iLty a.:ÎiD l1out.es I18.de id1 iI.dispensable t.o 

"re-organize cx:ontrol met.hods, to onga.nize pre-deter
mined routes and o:reate a small nW!lber of control 
oentres equipped YÜth advanQ~d eleatronie d.vices 
an4 integro.1Ied iato a. unitied system". (2) 

The Belgian goyenunent enviisa~d an organ:Lzation anal'ogous to 

t~. EEC, 'ri th the Ill.Ille membenshipl 0. fur"then sfl.p to compl.t. 

integra ~ntinent. Tbe Nethtrlanda govenuaen1i.. 

took Q mort pra&m~ti4 apprOQQb~~at-t~tio~a.l 
reasons (trans~tlant~~~l~tal) memb.~sh~ of the United ~gdom 

, . 

, 

2. R. Bulin, "Eurocontrcd" a European Or~tionft, 69 
"Journs.l of th. Royal Aerono.utio.al Sociit1:l;r (1965), 
p. 14Q. ... 

.' 
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The Belgian government. BUODéeded, in attrnating the par.ticipa-

-
t.ion of France and It&ly ÎŒl explorat.ory tialks and tJlUI 't.he 

memb.~state8 of the ~opeanl Communit.i.s wero. UD~.d on a 

_ n.lI' projeat of Eur.op.o.n ialtegr.ation. 

/ 
l'reparat.ol!)" meetilnga of represen'b8.1iintes of "th, sb: 

count.ries took place· throughou1i 1958 and ea.rly 1959& a. draft 
, 

convention was drawn up vhich énvisioned th. 8.tt~gUp of aa 

ageno,. 1.0 be respons:Lble-for the OOIDlllODJ pro.'ri,sion· of air t.raffia: 

servi~'8 in the upper ainspaa of t.he pnrtici.pating states. 

11. YQ$ the desire of. all ~ states that th. aonvention should , 

be such that any state wishing to ao.cede 0.11, .. 1aten àa.1ie aouJ.d 
(3) -, ., 

8as11y do s~ AIso, coDpenation agreements between the organi~ 

~ za.tion and non-membe1'-state~ sbould be eno:ouœged and Itga.lly 

made possible. (4) 

In June 1~60 a meetimg 'WaS aonvened of the ministers 

responsib16 for ci:vil and miù~ry aviatiom -upon inyi tation 

trom "The Six" 1ihe Unirte,d KilngdoJll vas al so nep.,esent.ed. At t.ilis 
\ 

meeting C-OJUI1len1is on the dnaft convention. weDe pltesented, tollovtd 

br a. diso.uuion on tlle lepl and operational consequencss of a 

Q.ollllllon air traffio; eontzrol .envie.. It ft. d.temial.d thd th. 

3. In 1965 the Republita: 011 Lreland ac,oedea 1.0 the Eullocrontrol 
Conantion. Sino:e then\ no other .tat;es ha'N jp~Qed. -

D 

" 
4. Art. 12 of th. Oonlllution\ pl'lOvidOii fOIl BUcd1, agre'lII.nt.. 

, /' 
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creation of th. organiaation, to be oalled "Eurocontrol" 'WOuld 

pot entail uy transfer of. sovereignty of the airspace ~ver the 
, /' 

territory of the memben-statea& ~ley would on1y delegate tbei~ 

.', " responsibili ty for providimg' air )raffi,o semoes in, their 
~ 

> ' -
upper air. spaae, in ~ol. Qtt ~ part, to the Eurooontrol O~~n~ 

zation • 
i 
1 

The activities of the organ:iJhtion were to be OPnfined to th. 

~pper air space (gene~lly tbat p~rt of the a~spaoe above 

20,000 !eet) as i-t DS there that the new genoration of jet air-

ora.ft operated and n8 guiJded by en-route ATC. Until rocontly 

this portion of the airspace na cnly used by military jet 

aircraft. 

A: preliminary diplomatiJœ aontlerence', convened in Paris. in 
1 
1 

S~ptember 1960, revealed an unexpeo.ted sunpr~e& the XtaliBB 
, 

g~Te~ent announaed hts de~ion Dot to paoticipate in Euro-

c~ntrol., or, in its own words, "to-postpone .iots aocession". (5) 
i 

Th~ reason for its deaision has- never )jee~ made publiCl' by ltaly, 

bu~ i t i. a publio.: seoret tha,t ltalio.n aeDo~6rutioal autbori tiea 
: 1 ... 

fOresa: .. CloUrdination prob,lem~ bet_en miÜ,tary and civil ATC 

units. Contrary to the other Eurocontrol member-states aIl air 
1 \,,_ 

! 
trjffiC oontrol service ~ Italy is provided br the militaryl 

ha~. the Eurocontrol Conventiont provided tor oODlllon ATC service 

1 

, lS •. "Eurooontroh G~~, Am8-, Struc'ture", Bmlaaela, 
(1916), p. 4. 

" 
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) 
for both milit.ary and trlJ.vi·l air t1l8.fiic It.a.1y 'W'Ould bave ad-

hered ta i t. Ho'We'Mlt, as a a.ompromise to 'bbe existing ei tuat.ion 

in the Federal Republic of Ger.many and the Netherlanda, Wbere 

mili t.a.ry air trailie BS oontrolled br sepilollat.e ATC uni t.a, th. 

EuroQont.rol Convention appltei only to 1IlL1~ry air trailie 

'1Ih~OnfOl'Dl8 to the pnoa.dur.es of the In'temati,onal Civil 

A~lation Organizationl'. (6'.) 

/ 

The Internationa.l Convention' relattDg ~.CoOperatioRI 

for th. Safety of Air Na~ti9n:, "Eur.ooonJt.1\01 " , 'Ra signed 

for a. period of ben. yeallS on la Dec. 1'960, /1 \. ',' .j l.V1omatlœ 

aonference in :arus8els. '!'he signator.y-sila1:tea ftr ... 

Belgi.wll 

Francxe 

The Fedenal RepublÎl.4' of GeDDa.Jly 

Luxemburg 

The Netherlanda 

The Vni ted Iüi:lgdoDl 

/ 

6. Art. 3,'&rooontXlol Conv.ention (iext ih;l "YeaXlbook of Air 
and Spa.ce Lay", 1965, Montreal, (1:g67), p. 157.' .. 

/ 

It. ls also a public' searet. that. art. 3 wa,s inserted 
at th __ : inst.igu.'tion of. NATO, 'Whioh :teaXled po.liltii.cml iJboo 
lIuenee on œilita.~ a.~ opqmations. 
In 1966 ltaly concrluded a (vaguely. woXlded) cxoOpera.tion 
.. gr.e.ent. Yi th . 't.b. Eunocrontro 1 OJ'lgauba.-tioJl. 

/ 
/ 
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In Tie. of the lengtby pnooess of.'- r.a.tifiaation li,- th. respec. .. 
Jtf . \ 

tiTe national, parlÜUDen:ts 'the JlePJesen'bati .. ~\~~ 'bhe conferellce 
"'-.. 

conoluded a. protoooi tal o:ov.er t.lle iIlt.eDim peried UDtil th. 

.ntry in'to foro. of th, COllv.entionie (7 )Thia protoaol .et up a 
, 

Eurooontroi Assooiation (a ClOl'poration undeJl Frenoh la ... ); i.ts 

purpos. being tlle study of future ATC systems and prôoedure •• 

Wh.n, on Maroh 1, 196&, 'the Conventi~nl enwz:ed iIlto foroe the 

Euroconirol Organization establillJhed i.:bs p'DlaDent headquari.en8 
("--', 

in Bru.tls. . / 

---
l 

, 

,", 

! 
1 

/ 
j 

Il 

\ 
'1. Besides the ratLf.,i.tati'oQl delay a mom. pao..tiaal r.eason 

'Wal behind .the ~eatioJll ot 'til~ A.asooia'ticn, br 1960 the 
jet age ~'Was Yell 011 iiœ way, and: Eunop.'s ainspao:e wa.'· 
inoreadngly tLlled ri th th. Ile" airo~t., lecl br.,.. the 
Ca.ravell, and Bo,:i~g 'IOJ .• 

• 

, . 
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REGION EUROCONTROL 

Lilllit .. ct .. riolons luplrl.., •• f.:lnfOf'l'ltOtton dt vol _ LiIIIlti fi( ..,pt, fliQht IlIformohqn 
li 1 • • at.a' 

Ctflfr .. dt eonfrw" dt '_poc, /'''''"'''' _ Upper cttrtpae. cOfttI'Ol c .... ,.. , 

Service '."r'eur (S' €vrocontro' .. Out.,. tMtport ... lIt~ . . 
Etotl ~oop4,.,.ts • GGODera"", .tot •• 
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f CHAP'l'ER B "'" ' 
" è'\ 

1IlJJU)CONTROLa FVNCTlONS .AND STRUCTURE 
\ 

/ 

1. Functions. 

"':-~ 

The a.i1ll8 of) the ~J\oCJl)ntr.o-l àr.ganlÏ.eation hav._ been 
~ 

put into one oompaot sentenoe by art. 11.11 of: th. Convention • 

"The Con'braoting/Parties agree to strengt,hell thei~ 
ooCfporation in ma.tter~ of. a.ir navigation and in 
partioufa.r t.o provide for t.be Gommon . organiza.tiàn, 
of the air tra,f:fio seJtrioes in the upper _aill apace" • 

This article raises tiwo que.ti4D.s& 
... 

1. Whara do •• the "uppeJ1 ail1 apaCke be~il1'" The d'on-' 

ventioll i t"1I nOTherte detiinea tbis boundar.11 8uoh ft, deliai tiol11 '. ' 
" 

'RB purpoB.l,. omiitt.d as o.pelJational.puatia:e migbt, nlCOB.itai. 
, , 0 

a. rovision of this boundary, ~ioh 'WOuld t.h~ J1equiill"e a. time

oonaWlling ameudment. toJ t.he OOllyenUon. Al-8O-, tb~ 10.1 at 'Whi9h . . 
--------r~--~ 

1 
------'th. upper air apau bogiDli jja also d.f~n.d b;r the pa'Cûew of aiir ~ 
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ff ' . h . d . ....: .:J 1 t ( 8 ) tra. 10 over e"c l..3.?- )JV.LA.lua ,ClOUD ry. 0 

In vi.ew of t.hese oonsidolla;tions the genenal bOUDda~ between 
, . . 

10'W'e'r and upper 'air spaoe na set at 20,000 feet(9)'by a deoi-
• , 1. . . ' 

sion of the ;ermanent C~llUDi\ssio.~ of 11Ü1isteu, the superriao l11 
. l ' 

organ of t+ .0rJaniization.. ,~. i ~Iich oa,egct.uil8S of air traffitl are oontrolled 'byJ 

, . Eurocontr!l? Tilîa question La anà'W~JI.d 1lY a.nt. 3 of the CO~vell" 
, , 

tion Whfh provi~t!s tba.ii 

r i - i ' 0 1 , l ItFo~ . the urpos~s. of! the p;'ese~u. Convon tion O,th8 -! 

1 e:q)ressi 0 "air. 'traftio" comprilSes ai vil ni,ro.ra..ft : 
Q , an thOS~~ilita~, QÛstoms a.nd polLae airoraft j/" lib oh 00 om t,o thé proo.edunes of, thè' Interna- . 

, ... ,/ t~ ""1.Ci :1 Av~ati.n ~rganiZati.n (ICAO)". ~10)" 
, , 

, 1 

\' 

" l,' 1 ~ .... , .' ,te pri~1 f~~~"lOn of the or~ani~"tÎlOn, :iis ~e ao.tu"l exer,ci" 

/ of air tra.tfic 00 trol s&rnOlt iil the Uppélt 801,,11 Bp"ce. Btfore 
. ;4 1 Iï , -., .1 èxamioing' the other. Eullo-ClOnltiroJ. fUDoti.ons itti" is l,telpful fir..t 

"\ , /', 
.,) 
. ~ 

l:J 

,r 

to d~soribe itts structuN •. 
., 

-1' 
f, 

. . 
" 

8. Tb. patten of ait tmffi,œ over thé EuroClOn't-rol states 
does indeed show aonsidetable differenoeBI ,n- route ' 
traff.:l-o is lDuoh lIlore n\IIDelloUS, pércénta.ge-~ae, in tbe . 
airspa.c$' oyer ;a6'~giwn than, id,. ,108 in the a:iiJi8~~o, o,ver (~' ... ~ __ 
the Netherlan(tsJ ial the latter, a.ir trnffio: -.p.ioh Demi». ~ '-.. 
at a.n al~tude higller th"n 20,000 tt. oonlrfii't'ftes o»ly ) 
19% of t,)1~ t~ta.l of aiir tmtfio passing throu~ 1t8 
airspaoe. ' " 

o 

9. In air u'ri~tidnal tJ.e~~J 20,000 'tt. il llefterre4, to aa 
Flïght-Lltvel (P'L) ,,200. ' __ : 

-
, , 

• j 
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2. structure .' 

Responsibilli,ty for. the realization, of the Orga.niza- " 
, , . 

tion's funotions r.ests w.hth ~~ or~nsa(ll) 

(1) The Permanent' Commission of Ministers (the Comm~sion). 

(2) The Air Traffio Sewws Agenoy (the Agenoy). 

"(1) The Comission. The COIDllliJ8sion, the pleJUuly body of Euro-
, ~ , 

1 control, is oomposed of. bo :nepnesent&1.tiv.es ~ eaoh lIlember-stia1ia, 

Yboae vote counts as oDe_(12)As,a ~ie thes.' t.o nepresente.ti~8 
are the ministers responsible for oivia aviation and defens~, 

respeotirvelya thh makes the GOIlll1Lssion, cxompar.able to the COUJlf'" 

cil of lfinisters of the Europan Co~lL.tÏl8s. 

'The Commission's duties and reapons~b~~s are spelled out Ln, 

cletail in the Con!V.enidoDlj ".Ü'Ù, :ils the COIIID~sion'. o'V!erall respoJboo 

aibility ta 

j'promo te , :iin o:o.Gperation witth tho national mitli tary ( 
autIloriJtwa , the adoption of moasune's and the iDs"l.;. 
latioD and operation, of faaili,tJi.tes desi'gned toi 

ensure the safety of ai~ navigation;' 
oneure an ordèrly and rapid flow of 

air traffi.Q: 'l'ithiœ "e:flined ain spao.e uuder the 
sover~ignty of thé Gontrao:~ing Pantiss,on ~ nespeat 
of 'Whioh the aLn ~aff'Îla semo:es ha1l8 been entr.ueted 
to tIlose Part~s unden im:t:ieJ"llaticmal agr.eelll.~nts".(13) 

., " 

,11. A.rt. 1.2. 
, li 

4' 
, . 

\ 12.~ A.rt. 5. , , 

1a.'Art. ,6.1~ 
, , 

," 

l, 

,. ' 
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LA COMMISSION PERMANENTE 
PERMANENT COMMisSION 

o 
_AL.LEMAGNE FÉDÉRALE 

_ FEDERAL GERMANY 

0 • BEL.GIQUE _ BEL.GIUM 0 FRANCE 
.GRANDE-eRETAGNE 
_ UNITED - KINGDOM 

0 _ Ll~)(e M BOURG _ LUXEMBURG 0 -... PAYS'" BAS .NETHER\.ANDS 
IRL.ANDE .IRELAND 

, , 

0 -
~ ,/ 

. 
"\ L'AGENCE 

AGENCY 

; 

1 " ïl 

y) 
~. 

- LE COMITE O~ GESTION 
COMMITTEE OF MANAGEMENT 

'LA DIRECTION GÉN~ RAL E 
GENERAL OIRECTORATE 

o 

o .0 

,~ MEMBRES 
CIVILS if MILITAIRES 

'\4 MEM8IRS 
CIVILIAN AND MILITAAY 0 

DIRECTIO 
Ol'UATIO $ 

~ 

. 

SIEGE . 
HEAOQUARTÉis' '-

DIREÇTtON 
'rE~HNIOUE , 

DIRECTION ADMI 
NIS.ET FINANCES 

. 

, 

. 

. 

1 . , 
, 

" 
. . 

'LE OIRECTEUft GENERAL 
OIRECTOR ,GENERAL 

, 

, 
1 

r . -

• 

\, , 

..,. ' 
' .. 

.' OtAECTOR~TE 
• OPERAil,NS 

DIRECTORATE 
ENGINEEAIN; 

DIREeTORATE 
AOMIN1S.~ND 

DIAECl'IQN OU 
.siCA. atN'RAL 
DIRECTORATE 
OF UCR. oUt • 

SERVICES EXTÉRIEURS 
4UTSIDE OEPAinMENTS 

f'ëËËÏ \m1 UAC rTR1 
l.!!i.J l..b!!..J Mm- - lfl:!œ!J 

-trl,II\ 

-. , 

"NANCE 

'.' 
. 
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Art. 6.2 lists the speoitdlœ lunc.tions and du~. 01 the 

COIIDRissiollJ. the fi:r~t of 'Whitoh :ils 

"the study, on the basia of the Standards and 
~oommonded Praoti,o:es of the lCAO and having 
regard to the requ~emonts of national defenoe, 
of the standardwuwtion of national negulations 
governing a:iJr lIraffi,o' a.ud the standardiisa1:d.OJl ' 
01 the .operati.on of the ser.v:Loes reeponsiilile for 
eneuring the saiety and r.egulatiDulof. air 
traifio". 

/./~ 

'Yhat are· the pol:Loy-making' wstr.umenta At the dioapGaa.l .of. 
, " 

the CommissiGn'! Tlleae Alte in arder. .of impOnta.nCl'OI 

~) neoisions; these are tiall:en by unanimous 'V.o;C;.e and 

conoern ma.ttel's of gener~ poliLoy such 0.8 th"! determino.tion\ 

of the ~onfi\gurAti..on .of the aill1spa.o.e im Despeot oi ,,11hh 'tille 

(14) 1 

air traffio., seJtVil~s cu~e entwsted to 'bIle ,.Agenoy. Also, th. 

oonolusion, .on behalf Gil the o r,go.nilze.tiu,n'" of apeemente 'ri th 

other international .oltgBn~alli~Ds or wi~\ states (members G~ 

n.on-members) ilS e~ctlU8:L,..I; tAlle dGmaw, .of the aOlDllliaeiGD~'(16) . , 

Decisions are 'bind~g on member~stat.s.(16) 

14. Art. 6.2(d). Upon. tl\.ita pllOrision is bAsed the CO.1llDlilssioll·. 
autbori ty tG deteDllÎlnG :tdle boundany bettween 10 .... ., and 

• j 
upper airspace .. 

15. Art. 12. 

16. Hoyever, thia :Ls no Deason\ tio assume tl181t. the Eurooontroi 
Organization poses"$es supœ.natÏJonal pcnrells, a8 bas erro-

, neously boen o:ono-luded by Colleâtor o.nd BullDhnm( ItEu~GooDtrGll 
A: Reappraisal of Funœt.ional, Inttegrgtion"l JGurnal of' COIllllODJ 
Market Studies, June 1976, p. &43 a~ 866/. Only if'the ' 
Commission could adopt d,oisions ij,r~ajori~z ~te 'would the 
or~DizatioD posse.. .up~tional po.ena. 
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'b) Di~eativ.es; these are normally dineGted at the Euno

control Agenay and ane applied 'to establish ~a. the tariffa 

and aondi~ions of applLo~~n of those 'ahÀnges whioh the 

or~nization is entL~led ~ol«olieot from usens.(17) 
. \ 

. : 

a) Reaommendati!Ons; these ane aimed at the s'bandardL-

zation objectives as mentioned above. Reanmmendations are also 

used for submi ttialg pnopo.sed amendment's 'Uo the I~O Regional 

Air Nav1ga.tion Plans. (18)aea.ommendationa ane adopte~ by majol'l:L.'V7" 

D 

d) Conclusions; these are fo~laueà ~ respeot of the, 

Commisaion's tasR,of general .upe~io~ o,.r the aQtivi~ies 

of the Agenc;r. The COIIIIIiiasilODl 0.180 employa ClOncdusions for the 

refer.noe of appeals to the anbitnation ,tribunall this' tribunal 

may be fo~ed on the neques~ of one of the p&~tie. to, &Dy dispum. 

.. 1--,' 

"rela.tiŒlg tJo the i.in.1>e I1pretati on. on applio:ation of 
the presenü aonv~nt:L.on or of,its Annexes and whioh 
it ha.s Dot be.n'possible ta, settle.by dUneoù ne go
tiation 0' 'by aDy other metbod". (19) , 

.1 

to ~b'e adopted. Bowev.ar, Ln. thi. case the TiOûea ar.e W'e:iglited 

,.: .. 

17. Art. iiO • ., 
18. Art. 6.2(0). /' 

19. Art. 38,1. 
". .. 
l:~ 

". v" 

.. l'" 
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according to the Gro •• N8otiond produo.:ti (œœ) of tach lIellbeD
,(20) 

at&t... Furthermore, ~e v.o~a must nepre.enti th. Jll8.jox;i:t.y of 

(2) The AgeDCY. The opet!atJi.A)nal ,funCl.'t.iona ~ th"- Eulloo.oJlt.rol 

. ·'Organiz&tion/"ar. Gal1nied out by tIh. Agenq. 

1 

1 

"The Agency sb8011 pnovide the d,1t tm.ftic servioes 
, ••••• in the uppen ahr spaoe 8obo1l8 the terriltoriea 
reterred. to in the pneaeding al1til.oi. (the &irspace' .. ' _:. 
a~oTt t.he terrirtories of the COIl~ating Parties)"(21) 

Tran.ter of reàpona~bÏJlity for. ATC ~ the upper &i~ spaoe to th. 

Agenoy is mandatony under ante 14 of, the Con'Vlentionl 

, "The COlltraoting Parties .hall entrust to th, Agenoy the air 

traftio sernoeli. ~ ~. Il Tory Claruy out this task· the Agenoy may 

install i ta·.o-wn tacUi,tites; (22) or i,t. JIl&.y uae exietillg taoUi tLe. 

employed by~ember_8t&t.8.(23) 

Th. Coaaia.ion ils not t!.spon8~le tor 1Ihe a.dmi.nwtration of th. 

Agenayl tG t.hi~ end a "<:0l1li11 tt. ••. gr l(anage6aent" has b •• n •• t up, 

'lblob ia al80 oompo •• d. of t.'1fO.1 gow'maealti oflj1Gah t ro. eaoh 
./ 

20. Weighting ils plleBatiili.ed :Ln a table ial, altO. 9 of the ConventioD. 
'l'he GNP ta Qompu'bed acmoœÏlllg to ataÜA8tim1 fro~ th, Or.pni.-
88otlon f~r Europeall. EuollOllic: OoCSpem'4Wmt (oao). . 

21. Art. '38, COJlv.entton. 

22. Art. 28.1, QOIl .. n~; aô. 2.2. Siia1àlt.e cd. ih. Aaenay. 

23. Art. 28.2. Oon1'llJltilollie 
~ 

,if, 
l, 

l ... 
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,2, lIlember-st8.te. (24)Thil.s COllIIliit:Uee i.s to aUblllidl, poopoao.ls for the 

installation of oontr.ol aentnes, for the .Btablis~nt of 

, 
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reseo.rcb- or experiment8.1 aentres, and for ATC training schoo18.(26) 

The Committee o.lso appo~ts a DiDector Genemal of the Euro~ 

aontrol Organizatio~, who heads th. Agena,y's seat in Brussels.(26) 

Th~ Director-Gene1lO.l r.epnesents th. Organization in legal prOfolo 

...... Io&&~~D' as 'We 
(27) 

, 

" 3. The Legal status of- Eunoaontrol. 
, -

The'Commi4s~on, nepr.esént~g tb~ Eumocontrol Organi

zation 8S a ~lo1e, is ~~ower.ed to conolude agreements-vith 

other international organizat~ons or vith state •• (28)Frolil 

tbis i t can be concxluded 'bhat tlle Organization poasasses 
o 

international legal pel'JJOllalirby. lIoweven, EunoO'ontrol difieroa 

from most other internat~onal o~ganization8_in tbat i~ vas 
\1 

f,ounded te fulfil a specÎid'ilo:: funotion, namel,. the proYi.sion ot. 

air trafrio serviaes on an ~tegrated, in~nnational ~a8i8. 

Responsibi'lity for prowild~ suah a.1I'Yi1Cle8 ha. beon expre.8ly 

delegated to the EuDOGOnt~ol Agenoy under .the aonv.enti~n.(29) 
/ ' 

24. Artt. 3 and 4, statu:tle dfl tue Agenq. " ; 

26. Aril. 9, Statute of, tdle· A.genq. . b " 
26. A.rt. 13, Statut. of the- Aaency. ~ia--Po8ition ha.-troll 196~, 

ri th out interruption, baGn h81d by Y. Reni Bu in trom Fran •• 
He has been re-eleated t~Ge. 

27. Ar;t,. 13, Statu,te ot the Ageaq. 
al, 

28. Artt. 12 o.ad la, COD_niiion. 29. An. '14, Coa"t'8nti91l. 

,\ 

.' c 
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For thia reason the O~n1zation,descr~.8 ~elt as an 

"International PublÏJœ Se/:trtdIG:e" , 80 as to clilstinguhh i1laelt 

trom "normal" irntemati.cma.l illltlergovel1DlllentUal ollganittaüioDI. 

Doe.s the organizattioUJ ha"lCC a~ supI1anationa.I powers, or, PU" 
, 

ditf~renttly, does the Con.un.'tIiJom best.oW' an,. power ,".n EuIIo .. 

oODtrol organs to lay dŒllJll llUies whioh ail. diLJlectly biAdiDg 

member-states and theiœ aaü.onals? OÙ" al'tilcd. 201 of 

- ----the OonTention o.owld 'be said 'tiQ> ap~.hlllent oir 

supranationalitya 

"The Âgenq shall uta.blish, whelle applioable, inl' 
appli ca tiOll of taie dÏll\ed.i Tes ot the COlllllitssioD 
fo nnul a. ted icn acroomance. ri th. the pno.v.isions of 
para. 2 (e) of ar:tiicrle 6 of. the pllesenti Conv.ention, 
the tsrUfs and aond:irtû..ona of appli.Jaation: df /" 
those cha~~8 'tfbilah the Ollganilz.a 1don is en,ti,1ù.d 
to colleot f.rom ~sell •• ~e Agenay ahall submi.' 
those taritfa and oond:L:tioDa tor the appl'O'Yal'f. 
of the OOllllll:iJasi.on,I. 

It yill he rtcalled that 'the OO~~8ion adopta 

" 
by Yeigbted lIIajori ty ~te, and. ilhua :irli would .eelll th8.lt. ~ 

a8,' to be tffecrt.itY.e, .uo:J:i ,üanid':tl. Il •• cl 'tth. appr.nal of th. 

Co.iaaioll, vbilch cau OllIly clo. 80 b;y (unaniiloua) decaiat..a.. 
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4. A Look at Eurooontrol' s Afri,oan Counterpo,:nt, ASECNA. 

The first ~ulti~a.tiona~ organization for the common 

provision of air traf~i(t semUGes DS founded ÎI1Y West Afrioa 

in 1959~ On Deo~mber. 12 of that7ear 1~ Atrioan states, almoat 

0.11 of them/fonner Fllenoh uolonies" concdudeal a "ConveDtioD 
_ :t,. 

Relative A la Crfation d '~. Agence Charg&. ~e <J'rer les ~ 
If' 

Installations et Se~aes Destin's A Assurer la S'ourit' de la 

Navigation A'rienne en Af1tiq~e"''et A '~dagasQ8,n (ASECNA)". (30) 

The "Agenoe pour la S'curi t. de- la NavigatioD A'r-

hue en Afrique. e1i A lfadagasQal111 (.ASECN.A.), acmordiRg to ~rt. 2 
f.-

of the Convention, is nesponsible fOj: the maDagement of installa.-

tions and .s.ervioea 8ste.bl:Lshod for the pr.O'ri.aÜ)D of air traifi.a-

servioea. 

To thia end "Les Eta~s signa1Ul.ires Si engâgen~ A Illettre l la 
o /" 

«jsposition de l'Agenoe les installations e~ 1II0yens aotuels 
/' 

, (31) 
'n'oeasaire8,'A son fonotionnement". 

Th. Agenoy, whioh calIa i taelf aD "Etablw8tJ1lent Publio", i. 

'"" adllliniatered by an .A.dminiltrati",. Go~Giù.. The ori.giDal 

\ . , 
1 

~~ Text _ (èxt.raôts) iIn' "Yearbook of Air 8è Spaoe La,,", 1966, "'p. 116. ~e oontraotiag partilea were the C'ntl'O.l Urioan 
. n.~~nc, 'C~ngo, Ivory Cout, Dahomey, Gabon, Upper Volta, 
){au~tani&, '!adaga~oalt, Njger., Sen.gal ancl Chad. , , ,'~ -' 

\ ' -" -, 
81. An. a.,,~CNÂ CODY. 
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composition of this bo~y, au ch as it exLsted'until 1972, clearly 

reve80led the aotual diviision of powen wict.hiD tale Orga.n~a.tioIU 
~ . 

of the 24 seats Fmnae oo:o.up:Led 12, ,mHe the Aftican lIlelllbers' . ,~~ 

each occupied one. This, add.d ta the f,aGt th80t the Otganiz8otion l , 

headquarters a.re l~co.t;ed Ïln Parira, and that fui tie.l1y 99~ oi 

the ski lIed personnel vas Fnench, justifies the oonol~8ioD that 
~ 1 

ASECNA n8 prima.rily c~eaud 80S a fOrlll of dewlopmellt 80id by 
\ ~ 

France ta its former a~loDies. 
. 

Looking flot th. legal 8etup oit ASECNJ. i t i8 Dotew.x:-thy 

that France, whll. not. a ODDtrao.tilng pa'rty tOI tthe Convention, 

is never~eIeas r.ep~eeeJlJted :Ln the AdminLstra'tiv.e COURoU1 :808 
.~~~: ~ 

'-

noted ea.rlier it occupi~d ha.lt of that body's aoate ~~l 1972. 

Furthermore, the Organ:i.zationlJ Headquanter.& ar.e 10J18.hd in the 
,.\~~ -
" .. " 

territory of a non':contrao.tialg stat.e (Franoe), wolly -outsid. " 

the scope of i,tJil a(lt.i'riJ.t~s (West Afrioa). 

These :f~cts contribute tJo the impression of ~CNA. as an orgaAÎI-
, J 

zation of a rather pecu1Lar 1egal ~ature. The Independence ot 
, 

the Organization 88ems equally disputable:. ' / ' 

Eurooontnoi and' ASECNA differ mo~~ olearly in the tact 
1 

tbat the ASECNA ConveAt.ion doe. not provid~ for an, tnutst.n 
) 

of ATC reapoDaibi,lirtJy by 1t8 m.mber ... states "to tJte OrganLzatioza. 
1 

, , 
~ASECNA only manages and oper80t.es the f,8oc~lhûie8 provided by 

8800h of i 1,8 Ilembera. Al so, ASECNA petaouel dO) AOt. a11 'WOJIIt\ 

under unitor,m conditioa •• 

1 
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"Les personnels détach6s auplllts des Services d. 
l'Agence installés dans chaque Etat oontinuent 
à être administrés dans leur aadre d'origine. ou 
suivant leur statut d'orLg~e pa.r l'autorité qui 
a cowpétence pou~ les administrer. 
Ils sont ré~énés par l'Agence oonfor.w'ment ~ 
leurs r~ gles /iJ'ta. tutaill"es d' urilgine sauf aoco.rd!. 
de l'auto!,it4 quii les administre". (32) 

"'" /" 
.., " 

Th,e predominant posi1.tiOIlI of Fra.nce nrthiGJ ASECNA has, in r.eoenû, 

years, been reduqed due to,ûwo ~eviaion& oft th. Oonvention. The 

(i f 
" \' first one, agreed upon ilI1 11972, reduaed the DWIlber of Couno.il 
, 
t 
r, 

l· 1. 
t· , 

"'.X • . . ' . , 
• ... 1 

". " .. ~ 

J '. l 
" j r'.:., ,,'''1 

\ 

/' 

( 

\ aeats oocupied by FlItUlCfJ tG 8,. wile the cAfrÏlOan 1118mbera obtaill.ed· 

i ::~::::~d Th~. m:::~:~~.::::n:r:::l~: :: .:::'~:1 ~u. 
.z... ~formally lIl8.king Franae an "ominary" membeJl; 

1. 110st noteW'Orthy of. ASECNA' S achie'NJllents has beeu the 

introduotion, in 1962, ot a aOmIDon route charges systelll.(33) 

This system today proTides for the IIl8Ï11 pturtt of the Orga.uitl:a'tlionl. 

(34) . 
finanoing. \. 1t né th- annOWloewent of this ahargea ayste. 

that, triggered ,off the •• b.àt. on thi. aubiiecdi, aa ù •• cribed iD' 

Chap"' D".' P,,~. 

32. Art. 4, AsECNA Con ..... ntiolllo . , 

33. Se. p. 46 

/" 

34. See, SaDlfa.rco, ttLtl.pn-cle pOUI' la S'oulli,l'" de la Na'ript.ion 
AtSrienne en Atriquo et a. Madagascarn, in Revu.e du SeCft't.aiJ1e';' 
Gf.n'ml A' l'Aviation Civil., no. USO, US Mai 1974,. 
pp. 134-138, a1;. 135'4 .'/ ,: 
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CHAPTER C 
. ) 

THE ACHIEVDŒNTS OF DJROCONTROL 

1. The Operationa.l Functions. 

On Ma.roh 1 1963 the Eurooont 01 Con~ntion entered 

ioto force, exactly 1 yeer leter th f~st effeative transfer 
o 

of ATC responaibili,ty 't,ook, place en the Eurocontrol Agenc.y 

. took over upper area éontrol in e Brussels FtR.(35)During th, 

next-few years, howeven, no ot} r membe~8tate announced its 

o intention 1.0 a.ÜO'1l" for a silllitar tra.nstexfI iœ 'Wt\s sta.ted tha'Ô. 

much more time 'RS needad 1.0 atudy the techniaal and operationa1 

consequences of a transfer·of, ATé r.esponsibility over part of 

thelr airapaoes. 

In 1966 a ny out of. this di.lellllll8. -.as presented 1.0 th, Eurooon,trol 
\ 

f 

Ca.ialion. in t11e ao-aalled tlMeronit Bep,9Jtt,1t :Lit. 'Ra suageaW 

" that A.JC re.pon.ib' iLty O"Mr the upper a.~.paoe ahould b, 

36. The Brulse 8 FIn aovera the 'Wh01. ot the terrltory of Belgll111 
and Ù1Xem rg. Air 'tIratiU~ ,emiaea wer.e .el)oiiaed throv,gh 
exl.ting tioD&l en-noute tacil~ti ••• 

/' 
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transferred ~o Eurooontrol, while actual operat~ons yould oonti-, 

nue ~o be exeraïsed through exis~ing national ~nst,:"llation8, ~. 

it ~o longer under the Desponsibility·of the natio~al gover-n-

ment. 

Through this "legal fiotïon" the contraoting states round a 

solution-for the ~lementation of art. '1~ of the Convention, 

vhich.r.quires the tranaten of ATC funatioDs in the upper ai~ 
. . 

spa,ce te) the Eurocontr.ol Ageney. Thus, the gover.nments of t.h. 

Federal Republïc of Germany, Great Bri tain, treland, France, ud 

the Netherlands.each conoluded bilat.ral agreements -with the 

Eurocontrol Organization -whioh created the aituation as enTÏ

sioned by the Meron~ Repont. This situation haa'ôhanged only 
, 

little sinee thenl only Bolgium and Luxemburg have entrusted 

opera tional ATe respons:Lbiilittl;y 0 for tbe uppen- ai rapace to the 

Ag.ney, (36)wllile the mG has onl,. do ne so for the Bomhern pallu.. '"' 

of i~a terrLtory.(31) 

~e highlight Ln'~he short hiaton.r.of Eurooontroi was 

the entry 'into opemtional se~ce on Yar~. i, '1912 of the Waa,. 
tricht Upper Ârea Control Ceatre (UA~).(38)Thia Centre ~s the 

36. Sin~e 1912 these aeurieres are being pro.l'.ided frolll th. ~a
tricht Centre, oper.ated by EuroconÜDol. 

37. Upper area con~rol for" the aouthern pant of! the FRG ft. ùo 
be provided from a 8eparate Eurocontrol ~entre. 

, 
38. l.la.astricht is located iD the soutben ~ip of, th, Neth8~la.lldl, 

cloa8 te both the Belgian and GeDllU bom •• , 
?~1 
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first, one to be operated cLxlUSi~~lY~'by J040n~rol, ·.'for ti~e ' 

,f '. 1 t • \ I! 

E, ~ 

provi$ion of air traifLe: servi'ces in the uf?er aLr spaoe oven 

. Belgium, Luxemburg, the Netherlands, and ~~ FRa. The J.(aa.strichtL 

UA.C ma.kes 'use of an aclvanaed system of ~Tcllut.omation, Qa~'1ed 
\ ~ 1 r 

the M~astr~ch~ Aut~atio Data. Proe:essing a'4 Display sjste~ 
(JüDA.P!. Iniltially the c~re only provipe .. ~è~(les '~n tlle 

B~sae~si,FIR' on Mano11 l, 1974, i'O. o.lso a s~ed air tl\~fiQ: 
sèrvi~e~ ires~onBibizlil'ây fon- tme upper aill" pa~~ 'of t~'e Halmoveu' . 

"FIR (th'J
I 
~ortbern hal:fl of, the 00). 1JOY~v. ;., ~tr:n~fer of ATC 

responsihility fo~ the upper a~space ~r. e;Netherlands:hae 

been del1ed untiJ .t le.st 1978. Tit. Dut. "'r..nautioaJ. a:th .... 

a ritie~ nai stated that- the neason for ~. S }iela,,; ,is 'bbat the 
l , 

pattern of. air tro.f.fiœ o~I'I Dutah terriit ry:Ls suoh that inten-
l , ' 

'siV; ~OUrd~na.tion'iS requined'between the M~astrioht UAC and the " 1: -- " . . 
nationa.l control centlles. Botll Eurocont 01, and the Dutoh gove~-

1 -' 

men~ have arknovledged ~he.exi~tonce of t~is problem." Howeven, 
l " : 

an addition~l problem is not- mentionod .~ suoh official state-
. . 

mentsl gove~ei~ air tr~ffio contrOllfTS at the Amsterdam Centre 

regard 6, trahsfer of ATC fruno:Uons to he Maastricht UAC 6B a 
1 JI ~ 

threat to thrir' jobs. When the latter!la~,swDes ATe n:8Pon8i':li,~y 

for the upper airspaoe of the "Netherlands the ,gontrollers 

employed will york Wlder JIlore fa-.oumbile t,";s of o.ontrQ.cto 

tha~ those ,. ployed by the DUtClh govel'lUllenil. Funthel'llone, thene " 

i~ tee ~hat those cantrollens who, ~~ beo.ome "~'dUDdaDt 

.,ar · .. aul 

• 1 li 

,1 
.. :,.. 
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UACI as a European organiza;t;ion Eurocontrol IInIBt folIo .... a 
'. 

European employme~t poliJcy, analogous 1',0 th. European CoIllllUDIU-

ths. 

A simi br problem has oontributed 110 the Wlusual 
1 

ai tue.tioD 'Whi'ch has arisen around the second Eurocontrol Uppen 

AirspE\.ce Control Centre nea~ Karlsruhe, Genuany. Or~giJl&lly, 

the Maastricht Centre "BS to have be~n reapollsible f,or ail! trafficx 

.ervieesFin the ~pper ai~space over !!! of the Federal Republiol 

a series of. ev~nts, hoyever, oaused th1e fecleral govex;nme~t oto 
, . ~ 

change its mind about delegation of ATC responsLbLlity to, the' 

Maastricht Centre. As has been mentionod earlier, (39)the numbem 

of near-misses ,between ohlÎll and military ai,roraft_ in Germain ~ir-

apace olimbed to an unaoceptable level cruring tho 1960'a. A 0 ~ 

reoord-high of suob illcidenta ii:l il969 pnompted 'bite federal goverllflo 

ment to decide for a.omplete iDtegratioll' of oirvil and lIili,tary . , 

ATC operations. Obvi.Jously this 'WOuld oonfliot ri th obliga,ti9na 
, 1 

ar~sing out of the Eurocontrol Convention, 'whos8 article ~ states 
\ 

that tbe Agency only promes à.mees to that"milite.ry air~traf-

fier whiel1 conforma to ÏCAO. procedures. A oompromise W'fl.S found ia 

85 

transferring to the ),{aa.trioht Centlre air traffio senvices on1y' ./ 

for the Ho.nnover Flih oi1liil aill!. traffic 'fts to be conttoUed by 

EuroQoJltrol perlonnel, WaLl. mUitt,a,ry oper.atioaal trafficr' DOt 

39. Se. p_ 40, 
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confonning to lCAO ~roOB?/es: 1rOuld be oontrolled trolR Ma.ast!"ioht 

by German Ajr Force oon~pllers'- using Eurocontrol taoilities_, 
• /' ' L, _ '/ 

but under the l'es~Bibili ty of tbe German Air FOllee. This vay 
, 1 ~ • • \ 

faeilities ava.ilable for tho oontrol ot the upper alr.pa.ce over - , . 
the southerD: pa.rt of. the FRG could still be used. and a confliot 

r 

ri th the Eu;rooontrol Convention 'W8.S avoided. This ai tuation has 
1 

no". existed for" nUlllber of years, and it provides e.nother ex-
, 

ample of hoy lIlember-su .. t.es ba.ve found ~t lI.e.oessary to "mploy le-
" , 

gal sÙ:Ü.t.ies in order to avoid o:onfliots wi.d'.h obliptions im-

posed oa them by 'the Eunocontrol Convention. 

This manoeuvr.e aBused ~e German lederal government to 

be,.faced ri th a. new proble~& the upper air space over the soutl1ern 

part of its terl'it,ory 'W'Ould stiJIl have to be brought under Euro-
t 

ctOJiltrol "jurisdic1iion". ln NovelRber 19701 the Eurooontroi Penna-
. 

nent, Conunission 8.ct!epted t.he proposa.! brought fonard by the FRG 
l / -

to se/t. up a. Eurocontrol UAC nelLr Karlsruhe wioh wo'uld proTide 

services ion the remainder of German'upper airspace. AfJ in the 

oa.se of the lfa,a,atricht Centre t.he German Ain FOlle. would provi,d. 

aemets 1.0 lRilitary opemtional traffi,c from the (~a.m. looat,ion. 
. , 

'!'hua, the unulual aitlla.tion would be crea.ted .-mereby a 

turocontrol centre vas to provide ,arvices OT,er the .. territory of . 
one melRber-stat. on1y. This oentre· 'WO~ld neTer have been .bu:U i; • 

, " c 
if i t 'nre not fo~ t.be consequences of the decision ot the Gel"'lllan 

federa.l govel"JlDlent t.o integra,te oiTil and' milita", air t.ra.ftic 
'-

, 
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• 
.Natunal~y, these developments did Dot ~soape the atten-

J ' 
tion of the air traffio cont~ollers employèd by"the BundesaDs~t 

, fUr Flugsicherung, the governm~J;lt agency responsible for a11 air v-' 
• .. (jJI 

navigation sèrvipes, in the FRG. (40)'They "Pre a1f8.lte of the fao:t .. ' 
tliat controllera" employed l by Eurooontrol re\o:eived higher overa1l 

'salarie:, aoupled to' attraotive' fr;i.nge benefi ts, due ;to theil' 

status as ~.> 'f:uropean ~ivi,1 sePVaDt. (41) 
... 

. Âl~ this oontribut~d ~o a prolonged go-alovaotion staged byall 

Gel"lllan air ,traffi a, (Jontro Hers during the_ sUIlmer 'of 1973 1Ihioh . 
s;verely disrup'ted ai,r traffio aU over Westérn Eur~pe. (42) 

Br. that time i t had dawned upon the German fedeml gov~rnment 
,. 

the.t i t iu~mb~~shiq> to Eur,Pcontrol 'llad turned out to be a liabL-

lit Y developmenta subsequent to the oon-

olusio:p of tl\e Eurooontroi Convention had sÙlply oaught up vi th 

it. 

After consideration of 'W8.ys o.f paoifying the o.i";:\traffic: 

controllers the federal government; i'n the o,?urse of 1976 t 
• 1 

announced i ts int,ention to man the Karlsruhe Centre wi. th i'ts 0'WU .1 

oontrollers, rather than leo.v~Dg it8 op.~~on to the Euro~ontrol 

1 

Agenoy. The govemment argued that the op. rational ~onGeptions 

40. ~ee p. 3'1 

41. Se~ p. s4 / 

, 
42. Near-aaisse. in GeJ.'llltD abtapaoe l'08e te fi, NGord-higb during 

that yeart I.e p.40 -
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upon whicli the present Convention is bo.sed have proyêd to be 

. obsolete. (43) 

The decision has y~t'to be ap~roved br the Edrocontrol per-' 

mo.nent Co~issio~, but this çan be rega.rded o.s a. mere forma.-
~ 

litre (~)ThG' result vi11 be that in the ail1spacë over southal"ll\ 

Germany the lover part will con~inue to be controlled br BFS 
, 

controllers from tho Frankful1t çent.re, whereas 'tIhe upper part., 

will receive servioes from the new Karlsruhe Centre, scheduled 

to become operationo.l in Febnuo.r,y 1977. This asnlre, o.lthougb 

operated br the BFS, vill remain a. Euroo.ontrol insto.llo.tion', 
c , 

opero.tions fo.lling under i~ nesponsibility. This oomplicated 

~ . set-up will last until 19Sa' 'Whon, UpOIlI the expiry of the pr.esent_ 

Eurocontrol Convention) the Karlsruhe Centre will be eonverted 
o. 

into a fully na~ional under.taking. 

, The events reoited abo~ will ho.ve illustrated ~l' 

doubtful achievements o! Eunocontrol in the operational field. 

Al though the Ma.astri eht UAC i,s equipped wi.rt.h ultra.- em elem-
1 • 

tronie aids mOlt air trait:bœ control experts apee tha1t 

'i t does not consti tute the aignificant llre through il1, a.ir 'traff'ia. 
J 

control'it wa. meant. to be. Efrio~nt of jet airorait 

43. 

, ~ 

By this ia meant the di~iaion of the airspace into Upper. and 
lonr portions. This viev is shared by offioi'aIs in most, -
other member-states (Souroe. HandelLngen der TYe~de iamen 
der Staten-Ganernaï, Zitt~ng 1975-1976, p. 4163). 

. -

/ 

44. Such 'Wa,8 the opiDion ot tlle Dir.ec'tor of Publiro. Relations 
of Eurocontrol Ueadquartera iD Brus •• la. • 

88 
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could . e'lua.lly"' vell ba~e been.. provided by the national en-route 

control centres~, given a ce~i~ degree of cO,Urdination. These\ ' 

same experts also question the division of the airspace into an 

-( -
upper and a lover part. At the time.of the conolusion of the 

Eurocontrol çonvention ~t W8.S predicted that the new je~ ai~ 

liners-, 1fOuld mainly be used f·or medium and lông-haul routes. no.:".. 

ever, by the end of the 1960's ,it appeared that short-paul routes 

suait as London-Paris "and Frankfurt-Âmsterdam,'were being operated 

exclusively vith jet a.ircraft. Most of these flights do not ex-
&:> 

ceed Flight Level 200 for more than 20 miDutes, thus making a 
'. 

separate control centre for this portion of the airspaae ~ un- e 

necessary complica.ting fa.ctor for the pilots. So, ironioa.lly, . 
_ t ' ~ 

practice has proved tbat Eurocontrol often a.cbieves 'exBctly the 

89~ 

.. ' 
1 

opposite of its overall aim, i.e. sillplid'iœtion 111 air traf':tiio. . 

control prooedu~es • 

• 
2. Other Eurocontrol Functions. 

a. Researoh a~d Training. 

" 

'r 

Problelllati,cai though the operation('l functioDa of 

Eur~control have proved to be, t'WO otller oategories of aCltivi tie~· .. _ 
• 0 ' ... - --- '. 

have met YÎDth more success.JTbese are, firat of'all, the Euro-. / -

control Eq»erimenta.l Cel1tre and 'the In.ti tu~ Qf Air Navigation .. 
'; . 

Services .. 

.. 

" 

1 

. . 

, 

. , . 
o 

. . 
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The Expertme~t&1 Centre, looated at Br'tiiD~,·n.ar 
_ 0 • 

. . 
Paris, 'WO.o founded at an earLy stage in order to alloy eiperL-

1 o' 

ments Yith and evaluation. of oontrol prooedures and ATC .quip-
o \, 

~ » (45) - . 
- ment. lts JJlost Do:teworthy aèciompHsliment is aD ai.r traffio:' 

contro~ simulator, the only one of its kind iD l'urope. The 

simùlator has been linked ~~) the Concorde fli~lt simulaton at 

Toulouse, in order ~o all;v controllers to familia~iz. them.elve' 
~ 

.~~h handling supersonic aircraft • . 
The I~stitute ot Air Navigation Services .as built in ',. 

~o 

o ~he late 1960's near the oit Y of Luxemburg. lts pu~os. is the 

/ 

provis~o}l' of air traffilc control training coursesl. thes8 couraes .. 
are available not only for pros~ective controllers ~ro~me~ber~ 

Il -

states but also for those from third states. lnl add~iiQQ to oon-
•. _ e ,iii 0 

troller t~~ining advance~~~d speci~list cours~~ ~re given for . - . 
1 - • 

TaFious categories of air traffiQ slNi,ces pjrsonnel. c-

-The ul timate aim -of the -Iiis~'i tute ié the standardization of the 

tr~1ning of c~~trolleDà on a -European basis t and ~he ~~rmoDiz~

t10n of instr;uction given a.t national training aChool'jIlJ~) 

~. Tht ~owmon Route Charges System. 

Perhap& ~e most Buccessfui funntion-that Eurocontrol 

, . , 

/ 

/ 
perfol'Dls today. ilS' th! mainteDance of a Central Route Chargea Office, . . .. 
45. See for more detaillsl "Eurocontroh Grovt.h, Ai.a, Structure". 

46. See" "~rocontroll Grorih, Aims, Structure" • 
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, "" 
vhich collects char.gps based OD a common route charges system. 

Hb.ving d.e~oted att.éntion to the inbreasingly~ontroversial 

. question of 'charges imposed by sta.t~s for the ptovision of air 

('4'1 ) 
\ràffio aervioes at,an ear.lier stage the Euronontrol oh&rges 

system meri ts a more dotai,lad description. In f,aot~. tbis system 

, :11808 played something ofi a ke)' l'ole in the devel~pmel1t by lCAO 

, o~ prinoiples applïoable to ~ucili ,'o:harges~ (48) 

f'In July 1~9. the pe,al1e'n;t Commi.s~ion appro";;d a unifO·~ .syst •• 

\ / ' 

of cl1arges fOr the use of, en-l1oute aiIr na.vi.gt\tion faoUi ties 
, 

provided by Eurocontr91 member-sta.tes.,The system, scheduled to 
110,'" '- t.-, 

go into e~fect as 'of No~mber 1, 1971, had been.developed byan 

.' 

'ilftergovernment~l vorRing group o~, route cha.rges" set up in 1965. 

The intentùon' wàs to gra.dually recover the oosts inourreœ b~ 

bo...th the Organization and the membor states. ~lotive fol' this 
, .. 

deo~sion vas tha.t nivLl aviation, vith the imminent introduotion 
. 

of 'ride-body equipment, ns evolving intol a. mass transport fa.ail-. . .. 

l~ty oompeting vith surfa.oe tr.ansport. Therefore, as ~n,the CAse 
, " .. ' 

o-f 'the la.tter, i t 'WOuld bé reasonable for air tl18.nsport to bea.n 

'&;' fair share in the cost of :f.a~dil:Lt)Jes provided, by th. atatea tOIl 
1 

use. 
, 

\' 
At' the tilDe of the si gning of the CoDv.ention the 1lltro-

_-,-__ duotion of sucb charges ho.'d o.lready been foreaeell,- as ritllesa8IJ 

o 

4'1. See p. 42 

48. See ;p. 44 
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, 
artiole 20. 

, 
, '\ 

"The ~gency shall establish, ,wliere applicable, in 
applioation of the direct~ves o'f the Conmlission 
fonnulated ,in aocordanoe 'rilth the provisions of 

, pa.ro.gro.ph 2 (e), of Artiole 6 to ,the present Con
vention, th~ tariffs and conditions of applioation 
of those oharges 'Which 1:.he Organization is en
titled to 0011eot from users.' The Agenoy Iha11 
submit those tariffa ~nd qonditLons for the appro
val of the Co~ission'.'. 

- ' 

The announoement of the proposed Eurocontrol. charges-oaused ~ 

consid.~o.ble stir in the aitr. transpor.t' vo.rld, even tbough a 

Dumber of st&tes vere alneady l~vying route chargea.(4g)C~itL

ciam ~s m~iDly direoted ~t Eu~ooonirolis inte~t~on of ultL-
1. 

lIIatoly roc~yer~g full oost. In response the Organization pointed 
~ , 

out that the proposed systelll ns wholly riLthin the lCAO guidelinea 
" J 

as set forth in the 1967 Counc~ St&tement te Contraotin$ states, 

refl.cting the recommendatibns~dopted by ~e 1~67 Confe~~nQe 

on Charges for Airpor.tl and Âi~ Navigation, Faoiliti.a. (~O), 
-

In September 1910 an agreement relating to the oolleotion ot 

92 

/the ohargea na I~gn.d bet:ween the membeJl atlat •• and the Orga- //) 

(51) , / ./ 
nbation. The mos:t ~o.,:t.nt .lement.. ~ _ thia agre.meat ~e 

/ 

49. Among these stataa Yene Canada, Il'elaDd, ÂUatralia &lad 
Ne-" Zealand. ft 

50. IS.e p. 44 

51. Text in EuJ!ocont.rol ttAp •• men1»au, Bru •• ela, 1972, 
/ 

, :,: 1 i 
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l, 

set~ing,up of a Central Rout~ Charges ~ffice a~ Eur~oontr~l 

Beadqua.rters in Brussels. lta funo::tion i8 to. o.a.lculate and ooUeot 

the route charges on behalf of ~e member states. 

r .&t that same tÜll; the Orga.nization offieted other Euro-
, 

pean states to corlect, using its 8y~tem and Centra~ Office, 

charges to be levi~d ~Y these state~.for air navigation services 

rendered by them. !bis offer vas accepted Ut Austria, Switzerland, 

Spain and Portugal, 80 that in 1971 the Central Office startec1 

. sanding out bi,l1s on behalf of 11 ru opeanl states. 

AlI participating states oonolud~d b la.teral agreements ~th 

the Organization ÎID order to. entrust ift, on their 'behalt, n,tJh 

the a.uthori t,. to callect, 1:41e oharges (52) 

/ 0 l'he ke,. elemen'ti :Ln th. syat ~at the user reoeives 

onl,. ~ne bill for every ~ternationa fl~ght, ~rr.speoti~ of 
, 

hoy man,. of tlle 11:. oountllÎ18s havô bèen ovenClo:wn. Tbî,a r~enta _ 

a oonsiderable s:j,mplifi.o:n.ti<on which lias muoll more practical w.lue 
" ~ 

than the o.ctual Eurocontrol ATC operations d:LsOl1s~,ed' a:bove. 

It also rolieves the national 'go'vernments of, &DI un'Weloome. ad

ministr&ti v, bU:rden, 'Which iin turn r.eeul ta inl a so.vings "both iA 
, .' 

• l ' 

terme of manpower and tax moneY. 
/" 

In 6.ocordance nth 1i1ie lCA.O guidelioes ~h. chargiag system ils , 

bated on distanae floWllI and aiœ-o:raft yei'gh1l., &l1d the approaoh 

towarc1s. full reoovery h a gradua.l one. Distann floWlt il Il.a.sur:ed. : 

52. Texta ibid. 
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( \. ' .. 

in Btr~toh.B ~,,,,,,, '.aohi 

one distance facto~ 
each 100 km. flo'Wll repnesentsl 

J 

Alter ~engthy discussion the airerait yei~t'factor 'W8S de-
'li,' "r 0. 

fined as the square roo:t. of ,the airerait' S )Il&XiDIUJII take-off . , 
/ l , ,. 

r 
l , 

'. ~4 

, . 

" 

" 

II suppox-t for wh:Lch '\fO.S found in the viey of certaiD. . , 
economists that, for a gi:v~n 01as8 of aircre:ft, ~ ,",.' -' , 
producti vi,ty illareasea Yi th the squane root of , 
i ta weightu • (53) 

~ ,. , 

,The unit yeigb: 'WB a, set ,at 50 tons at take-o.ff" 1Ihich rou~ly.\, 

.orr .. po~, tA> Buoh jeta BB ~. BOGing 127~1000r D~'lI-~O:' . \. 

whioh account for Blost' o~ the flights iD. the Eurooontroi regiOR~\. 

This reaulta in the tollcxw:bng formula for the wight" !aotor.a 

~imwo take-oft 

50 tona 

weight 

Remembeting that ~1. d~stanoe, faotor 
/ 

l , \ 
100 km. ft see 

, 

" , 

-, 

, . , 

that' a DC 9 (yeigh'h··~f~à~oto~~~:V~·)L!.f~n!!&.-!!lMJ~--4JlJ.JlJr.anOLI&.l~I!-J+-----t-: 
-.--- J 

generates one "semitee uuid:&!', "ieh in the route 

oharg~. .' 

lIoy.ver, the aendJoe unitt 1I8.rie. froll o:ouniUry to country" that , 

~t 

1 

53. CI. Silvain, "A Route Charges System for the 'Wh4?le of Europe"", 1 

Eur.ooontrol Reviey'2/71. 
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Rowever, the se~iae uni~ va~ies from oountry tOI oountry, that 

of the Netherlands (the h~ghest) being 3 tillles as 11igb as that . 
of Ireland (the lovest). Thi_~_~s to reflect faotors such as 

services proyided and tra,ffio density. ,Thenefore, the route charge 
, 

for 'a given flight iîs determined by lDultisplying the number of. 

servioe uni~s generated in tlle· airspace of a given s~ate by i1ls 

service unit rate. 

In con"trallt to EUllooontll(1ll S operationa.l funcrUons the ohargin'g 

system applies to tlle use of both tlle uppeI1' afd the loyer &i.r.

spaoe, the partioipating states ha.ve 'oompletely tra.nsferred tût.' 

charging authority ta Eunooontroi. On1y the appro a. 9h ,and depar.

ture cqntrol servioes (whLch, extend up to a.bout 20 miles from 

the' airport) have been excùuded, as oharges for thue ser.vioes 

are fr.quently inoluded Un the airport fees. 

The ini~ial reoov~~ rate wns set at 16% of oosts, >based 

on 1969 figures. On Nov~mber 1, 1973, the nate vas doubled to 30% 

('baBed on 1971 o:osts), and on' November 11, li975,this rate DS 

agniJ:1 doub1ed to 60% (based on\ 1973 CJX)s'bs). Reaently tbe Perma--i 
__ • _i-_ _____ -,~-----aeJlt--Gemmi88iol1 deoi.ded te iIllunase t}1e nate of reoov.ery to 45%, 

\ .8 of November 1, 1977. TIl~ ..... un;. to .... , i"""';.8. of ~ ~5", 

1 .. 

/ . 

a sha-rp departure of tlte 100'; inoreases 'Which lla.d been imposed , 

until noy. This mov.e may. langely be attnLlru:tied to pressure from 

the flag_ carriers of th! Eurooontrol member sta.tes UpODI th~ir 

na.tional governmeJ:1ts. llost of thes8 oar,mel1s, pantioularly .ur 
, 0 • 

France and SÂBENA, aDe in a pr.eoarious financial situatioR. The7 

/ 
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he.'Ye stressed tlla.;:' an inorease 1;0 full l1ecov.ery in 0017 (ilS had: 

or~ginally been planned) wouid 

to prOfi,t9.ble operati~a. 

96 

:e. Conclusion. 

C' 

1:',.,... 

f 

In spi~. of the inLtial objeo;:,ioD8 brought forward b.r 

the air Qarriers ;:,he Euno~ontrol charging system has'been 

functioning as expeoted. Tlle graduaI progruèion in the rate of 

reoovery i8 oonf'Ol'1ll the appropri6te ICM ne~.ommendationliJ, aa 1'/ 
~ 

the timely announoement of new inoreaaes. Lt I1emaius to be seenl 

'Whether the step ;:'0, full reoovery of oost.a nU be takeni before ' :,. ~'. ,:' '. l 
, '-~"" 

the presen,!- ConventioJl expiJr.es. As ve ho.ve ment.ioned earlier(54) '. . \ 
a rate of recovery ql betveen 60 6.I1d 75,% -nepresents, in our v.:Le'W, 

the maximal. to ldiich sta~e~ should go iœ Ilaki,ng uaera par for air 

navi~tion ~ervices' r~ndered to th,m. Consequently .e yould ar~. 
'Il 

that the rai:,e of .reoovery iœ the Eurocxontr.ol oo_oa rout.e char-

'ges systelll remAiœ· ai:, the presen...t level et 76%. 'l'Il. "Ql)IiIIIWl~t,r 

benefit" of li 'W'ell-dev.el~ed air ,t.ranspo.JIt system sucb as it 

exists in 'festern Europe nepn&senta a penauas~e a~gwœent tO,llake 
0 

the cOllllluni ty (1.. e. t.he bo.xpa;ye r) bea.r 'th. remu.iilillg 26!' of th. 

ooata of ai r na 'VÎlgo..~iOJl aemiioea. 

t.t!' 

64. Se. p. 49 •• q. 
t 

'" 

, ~ ,'"1'0 ' ... '~'. l , " 
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TIlE FUTURE OF WBOCONTROL \ 
"-OD November 20, 1975, a Eurooontmol press release ~ 

..... ïa.ued bear~ng th. 1.;1.111 .. "Eu.rooont.rot'. Fut.uJle <\uur.d .. ·• \ 

/ This language impliGLtly auggests that Eu~oaontrol'. future haddd~-" 

up to' t.hen not been 0.11 tbat urtain, a8 W •• a l·t 11ad Rot, ~ . . ' 

still i8 no.t. ,,< 1 

The ooncrlusion that the Or~niaation' s tutu!'e 1mS assured had 
, -<. 

been - dra1fD. by the t.hen Î'l'esident of the Permanent COlIIIDiasion~ 

Nejtb.rla~ds Jdiniater of Tmnsport, Tjel'k Wes'tenterp. The C01lllliis-

.ion had r~quested hùœ.to URd.rtake a fact-fi~iRg mission 'among 
, ~ \ 

Eurooontrôl's member states to ooll.ot poin~ ot agreement &S ~oo 

Ybat the OrgaRizat.ionts taska should be afoter the pr •• eRt Co~ 

~-;,---(~,-=------------,T"'eli'jnli'lt"'ihoMni\Oie ... xpmoî1liriijeOi~;-;1.,Dj';" -,1119iR8!-I3-=-.------:----------~--- --~ - -~--

1. 

• 1 

Westerterp managed to •• tablish agmeelllent. on '10 points. 
G 

Of t.hese the nos. 1, 6, 7 and 9 are ~f iDter.e~t tor our. p~o.e •• 

Point 1 starts out as f.ollow8' \ " 0 

\ 
. nIt is the )dember.- states' viey that Eu»ooontroi 
must oontinue to ,exist beyond t983 and that t.he 
bases of a ney Gonven'Ciiolt shouild .be ... tabli.h.ct 
....11 ill adT&lloe of t.~t tiaen• 

97 
" ' 



r' , 1 / 

r-
I 

r 
~ , 

(J' f, 

! 
Ji; 

f 

0 f· 
[ 

1), 
1 

- , C 
\> 

~ .. ( ~ 1 
~. ' 
- 1 " 

1 

1 
" 

'.11 

" . "-" , 

", 

Il 

This sentence con tains the announcement of the schedul~d death 

of Eurocontrol in i ts' prè's'ot fol'lil. Since no member state nahes 

to pro long the pre~ent Con~ntion 'at least one of them ahall, 
" ' . 

accorcling to i ts article 39, paragrapb 2, have to ~enounce thè 

. Convention. Intention of 8ucb denycia~ion !RUst be co~unicated 
o 

to.tb~ Belgian government at least t~ yea,s before the expiry 

-of the currel:lt periodl :Lf nOI staie does so the Convention ,nll 

be 'automa.tically prolonged for periods of. five years eaoh.(55) 

Point ~6 readsl 

è-'''' '. , 

"The .'llember states are agreed that Eurocontrol DlUst 
be organised and managed with a high àegree of 
efficiency, inter alia, in order to justify tbe 
route Oho.rg9'B levied i>n the USCr.SI~. 

c 

~ading bet~en the lin~s this sentence nev~a.ls ~ritioiam at the 

Orgauization'for not,havÙBg worked very efficiently in the ,pasto 

Sûch 

rate 

cd tiClis~ is 

in Brussels. 

part~cultrly d~reoted 61, the General Dire~to~ 

I1ovevor., ilt i8' the member states themselves 

'ùo earn the m~jor share of cri t1cÎlsm for Eurocontro 11 s laok of , -, 

efficienoya for IL va.riety of reasons, admi;tted11 sometimes p~d 

their control, these atates hav. not ILllowed EurooontrQl to be-
) 

" 

.1 

\ 

'1 OOllle "What i t 'QS intended 1,0 be'. This 18i tuation has not been 

• J 

~ 

55. Art. 39, pa!a 2, Convention. 
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conducive 'to a high degree or' eff'ièiency' in the management of 

th~ Orga.ni_z~ti,oD'. Thus the General Direotorate has more or 1888 ,. 
led a lité of i,ta pWle 

As early ns 19~ i~ was observed that Eurocontrol's 1 

aChievements/in its'first few yearl had been striotly limitedv 
( . ' 

partIy. beoaus.e .of i te 'tt'som~nrh8:t ponderous structure as an inter-

nat~one.r. organizationll • (56)rpp.8 salpe observer noted thai; 

~'both successe .. s and obstnc~s are due essentially 
to an organization structure that is inevitably 
rather cumbersome and cannot entirely exclude 
national poli ti,cal and economic intereste, howevell • 
great may be the good ~ll diaplayed the v~-
ious partiuipants ll • (57) / 

.. 
It is evident that if tlle good 'rip displayed br the p'fLrticipants 

becomes less and 18Sl, the national poli tLaal and econ~ié inter-
1 

ests 'rill become increaaingly promin~nt, oreating aven Iarger. 

obstacles. ~reciaely this' 'ltas been the fate -of' Earocontrol! 
/' \ -

follo'W81 

Returning to the "Weaterterp Poiats" ~r. 7 reads as 
/' 

\ 
"The llember States are in agreement that full anember-
ship of Eurocontroi dOGs"not neoessarily entail the 
transfe!! ,of control of 0.11 or part of' a stat.'s air.apace". . ~ 

56. "Eurocontrol, - Organization and l'lannillg", Interavia 7/1967. 

57. Ibid. 
. , 
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. " This $entence aoknowled~es the failure~of,~be starting-p~~nt ~f 
• , (J .. ". 

• 0 • 

the present Conventionl thé, transier by the member states of 

their re~onsibi.t1ity for ~ill" :e~a.ffiC -seryiceS' in"tbe upper: ~~r .... : 

space to 1he 'Eurocontrol Agency.(58)Consequen~lY; ~ ~~xt Euro-
• 

control Convention could go oxtly as fàr·-a1i '1.0 lIlake .• I!.~cb trp.nsfer 
, . 

optional. Mennwhi lé, t.lie llaastri chi Centre i a cxér.taili to be the ~-
1· # • 

100 

first. and the last s~prànationl:'l ATC ce~t~e in Europe~ .Al~~ : ; '~": 1 . _. ,-. " . , . . 
the Dutch government bas sta"tted i ta reaaons for. d'elaying the 

transfer of its.ATC responsibility for the.ùpper airspace over 

its .t..rritory, Delgium is no,.. pointing Ha finger a1:. the.,Ne,ther-, 
\ .,..-lands for fl'U;s.trating Eurocontrol' s further development. More-
~'-

... 

, 

over, the nu:tch go vernment", on ita part; will find· it a politiClal 

impossibility to further delay transfer of ATC functions to ~he 
," 

Maastricht èentre. 
.. -~ ~ . ~ ~., 

In Ireland, a projecteJ EUro'cdnttol' Uppé'r 'Airspace Centre 

being dela.yed by tho Irish go~.~e!1t, 'Which is , 
~ \ .... ~ ,,-4. ~ (> , ~ ~ -" CI ' .. 

of the advantages in a~y 'Eurocontrol-~€ tespon.i~~ 
<'l <1'" ( ... .. , ' 

not; convinced 
'~ 

, 0 

bi11ty ~ér i'ta (,.wn' ai.rapace. 
(> • 

<11"" of. 

'~ -", / ""', 

~rancf and Great Brltai~'have, during recént sessions of the 

Pel'llanent COJJlllÎ8sion, made ilt alear that the~ d'o not- conte.mplate -

.any actua.l"transfer of, ATC responaibility ~. ,Et1r"o1ïozrlr,ol, In-.:t:aat 

it,..hl:'s been F~ce whioh ns bebi~d 'the oiétition il1 1966 of th'e 

58. Se. art. ~4 Conventio~~ 

J 
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fic~iO~a.~ ·tra.n~sf e r ~i' responsib1lity recommended br the Meroni 

, (5'1J) 
Report. • 

La.st1;y, nr.. 9 oi' the l "Westerterp Points" deserv •• 

, quotatioDa 

...... .,..... ..-
, 

"Tra.nsfer~of air trai'i'ic control to Eurocontrol 
by .}feml?er states 'ri 11 depend on national defenCl!-t 
considerations as' ~ll as those of a politienl, 
operationa.lt téchnicnl, economic and social (60) 
na.ture and must be compatible vith the overall 
aim of ensurtng, on a pennanent basis, the' safest 
and WQst efficient air-trafi'ia contr~le 
in the Member States' airspaoe ll • 

v (\ 'It is snfe ta say that. this proviài~n, rèad in conjunotion ri th 

point 7, effectively kills ~ff a~y future p06sibilities of .. . . 
further transieri) by states of. ATO operations ta Éuro~ontrol. 

'l 
l.t. is this, combinatio~ 'Of pOÜl'Ùa '1 and 9 upon 'Whioh the German 

f~derar governMent ba.sed its decision 1.0 operate the Karlsruhe 
, \ 

VAt i taeIf, 'ri th the a.im of turning i t into a fully nationd 

.. 

centre upon ~11. expiry of the present Convention. In viey of th. 

obligatioDS Unàer -the-Convention the Kt:\.rlnuhe Centre YiU have . - ... ' .. -" --- -

, Il 
1.0 be operated OD bebalf of and under the mesponaibility of 

60. This i8 a hidden reference ta the fear of air traflie 
controllers of losing theit jobs, and complainte about 
higllel" salari ••• arned by' Eurooontrol personnel; 
se. p. 84. 

, ., 
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Eu~ocontrol" but the controllera will be 8up?lied by the BFS.(61) 

At tbis tilDe (.Noyember 1976) this deohion by the GerJllG govem-
, 

lIIeRt 8~ill needs the approval 'Of the ~11I1anent COPllllÎlaion, but 

as operations outside German ~irspaoe are not directly afteoted 

ioi is expected tltat a.pprbval Yin bp obta.ined. 
\ 

61. Mter the announoeDlen'h ,ot the Geman t'ederal goye'rament' s 
intentions conoern 1m.S reported tl.Iuong Eurocontrol personnel 
about their job security ("De Volkskran'tli , June 23, 1976). 
The Director~General of Eurocontrol informed the 40 control
lers bfling trained to work at the Karlsruhe UAC tha.t Euro
contrql could no longer employ them if the Germa.n decisi~n 
'WOuld ,be a.pproyed. Hoveyer, the -majori-ty of this group ia 
of' Geman nationali ty, and the BFS has guaranteed tbeiJT em
plo,ment at the Karlsruhe Centre. (Hand.lingea der Tweede 
IAIIl~r, Zitting 1975-1976, p. 4153.) 
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.,ÇIlAPTER E 
/4 

\1 

CONCWSION 

.. 

11.1 Eurocontrol's.fu~ure really aS8ured'l .A:f'ter examina.-

t.ion of the "West.erteJ;'p POiœ.r" , and the deveiopmen~s l,-'.ding 
~ , 

up to 'the current crisis, in 1 roaont.ro1 's existell.ce, /the &Dswen' 
. 

youid have to be in ~e n.ga~ive. A continuationlof the Or~ni-

zation in it.s present. fo~ seems impossibl,. It appears nert6~1 

~lat none of the member states Yill wan~ t.o see the Organizatioll 
, . 

continued on 'the basis of the present Convention. 
, ~ 

lias, t.herefore, the multinational, integro.:t.ed provi.sion;, 

of Air Tratfio Control servi~e pr.oved to be a failure? Not 

neoessarily. In the Gase of Eurocontrol, su~sequent.'development.s . .;.. 
.~ 

~ 1 

made obsolet.e the opera'tional basis for,t.he Or~nization's 

funotions.(~2)In/particular t.he division of ~he.aürspace intol 

upper and loyer portions h~s proved to'he a aonaept whioh pro

Yided no advantages to .ATC .eM'ices as requiared by jet airQlTaf~. 
• 1 

-' 

62. Se. p. 88-89. 1 
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Additionally, the large member states (Great Brltain, Franoe, 

ànd the Federal Republio of Germany) appeared,to lose interelt 

in Eurooontroi not long af.ter the ..entry Ùlto foroë ôf the Con-

vention. France, in partiQular, bepawe aY3De of the politioal 
D '; \ " • 

, 1 

and operational diffioul tiee tllat lI'Ould be the peaul l. of the 

transfer of ATC responsibLlity as eQ~aged ~ the Convention. 
, . / 

For thal. reason il. took th, pqaition, embodied in the Meroni 
~, 

Report, that a transfer of ATC r,eaponsibility oould 'be oarr.ied , 

out OR paper only, with aenviues oontinuing ta be _provided by 

the existing national installations.(63)I~ wa8 t~~ adoption of 

this poai tion by th. oiJler member states ii1 1966 'Whiol\ mark. the 
4 ' 

begiWling of the end of Eurooontroi. 

, This l~. of de'Mlopment has now oulDlinat~ed in à siPl.ua.

tion ~n Ybioh'all Eurooontroi meDiber states (~th the possible 
,/ 

exèeption of Luxemburg) /fLnd theDiselves bound ta an organizal.ion 

104 

trom wich they have not deri ved &Ily real bf!tnefi ta in terme ot C, 

simplifioation of ATC prooedur", 8.8 -..aà the objeotive of ~e 
o ' 

Convention. In fact' the on,ly sucoessfu.l funotion perfonned br 

Eurocontrol, as hasbeen po~ted out ea~lie~,(64)has been ~e 
" 

1 

common route ohargea -.ratem, &dmin~teDeà br th. C.n~r&l Route 

,/ 

, IP 

/ 

, l' 
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~at, 'then, is 'the!!.!:! future o:t Eur.ooontrol'1 This will 

largely'be determined by' tJt~ poli tilo,al' oourage to'" be displayed 
t 

by 'the present member s'tat.es. befor~ 'the end of th~8 àeoade one 

or more br :them 'Will have to take the initia'tiv.e and produ,oe a 

" draf't for a ney Eurooon'troi Convention, to' succeed 'the\ pre~entl, 
'1 0 .. , 

one in 1983. 

lt' se8ms oertain tha~ the Benelux states f.\lld the 00, will Îtant 

to oontinue the Maa~triQht. Gen'tres i ti. 1fOuid be unthinkable,. 
l , 

both eoonomi~ally and pôlL~ioally, to ~iscontinue op'erationa 

at 'tbat centlle, built a't oonsiderable oost, an~ re-looate :'thell 

at national cen'tres. Jus't hoy the MaastrioK't C,entre 'Will be 

inoorporated in'to a ney Conven'tion (if at aIl) remaina ·t~ b~ 

-
seenr" itSi1opera'tions., do DOt. di,reo'tly affeot 'the remaining membè,J! 

Wha't does aeem c.ertain i,a 'that no aimilar centiles rill b'e c~l1ed 
- ! (. \ 

1 
• 

for in a second-generation Eurooontrol OtgaDiœ,tionl ,the set'ting 

up of su ch pentres vi'll be made optional at bestl.. 1 

Another function 'that is oertain to survive is the Cen-

~~al Route Charges OffiJae.: Apàrt from i,1UJ suooessful operation 

another~aator 8't~ongly oontributes to its oontinuation,'a 

105 

nUlllbe~ ~f third s~tes (Spain, portugal, A.us'tr~~ and Sri~erland)~ 
partioipate in the system. A possible disQOnt.inuation would 

-
oertainly not be welcom~d ~y the se sta.ti.es. 

,SuDuing up i11 w sate 'to plledict tba'b only the name 

"EuroClontnol'" 'Will continue to existe The ne ... organization, if 
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it does co~e into being, wi~l be a far ~ from, the ambitious 

goal of an integrated Ain Traffio Control servioe, for EuropeaJi( 

upper air spAce. The ney CODNention is lik~ly tmooncentrate 
0' 

on coUperation and coUrdination, and m~y iBolude '~ ooOrdinated 

106 

tra~ning 'of air traffie oontrollers 'at the Eur.~é~on-e,rol Institutl.e ., 

of Air ·Naviga.tion Servioes Ln Luxemburg.,. 
" t 

> Ü 

The ao~ual provisioi~f, and responsibility ~or, ATC se~ae 

Yill remain within the domain of the na1!iona.l soverelgnty of 
fl 

states. In spite of the disappointing outQo.e oi the Eurooontroi . 
e"J)eriment, the possitbiliity of an i.ntegrated European Air Traffio 

-' 

Control Authori ty ilS n~t ode ad yet. Experts are o~~vinQed of the 

technioal and oper~,tional feo.siibiùi-ty of. suoh an authori ty' i tt 
... 

'Would assume o'Ontrol r.esponsitbility as soon as the airara.i't ~eav.8' 
• i 

the deparf,ure oontrol al1e8 •. TIte aireraft 'Would then reJ11ain un ... 

der the ">control of tbe Autbori ty unti,l it.t approaches iOts destil1a

ti~n, upon 'Whicb (nitional) Approach Contro~ would take ove~. 
, 

Suoh a set-up wq~ld funotion vi thout any di Tision of th. ail"spao~ 

in upper a.nd lover a.reas. " 
, 

Tll. only obs~a,cle that/st&nds in the lI8.y of, sucb a plan i8 the 

politi.aal 'ril~" of national govemmentst the Eurooontroi eXPtrimenu 

has <lurnished. proot that this obstaole ill a f'omidable one. 

o 
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COPYRIGHT: MCGILL UNIVERSITY 
"YEARBOOK' OF AIR AND SPACE LAW 1965" 
MONTREAL, 1967~ LEAVES 156-166. _ 
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