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SUMMARY

4

This thesis seeks t0 clarify the legal background of air traffic
- (

control service as provided by states to air traffic within their

k4

respectlive airspaces.

o

Which rules, if any, govern the-provision of these
’ . . :

services ? Do these rules contein afy obligations for atates
aa to whetfier, and how adequately, to ensure the safety of air

traffio flying through their ajirspace 7 Should these services

be provided for free, or are states entitled to impose charges

‘

. on the usersﬁ? These, and other ques&iéna are dealt with in the

first part of the thesis. <,
e g

An obvious solution to the problem of high cost of air traffic

A '

control is for a group of states t§ Jjoin together, to provide N
these services by means of o regional, integrated system, .

~ < The second part of this thesi; examines just such a ~
;egional system, 68 established in the upﬁer airspace over
No;th;est JBuropes It will appear that the advantages ofiéuch
o aystem; obvious as they moy seem ot fivst aight, have failed

to coma about,
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SOMMAIRE ..

Cotte th2se vise & apporter quelque clarté dans le domaine

~

A juridique du .service de gu1dage de la navigation aérlenne,

!
service rendu par les Etats h la circulation aérienne qui 'se
! 7
trouve dans leur eapace aé;i%n. .
® . / ) .
Quelles rdgles junfdiques& existentes ou non-exise

.

tantes, régissent ce gerv1ce? Est-ce que ces rdgles créent

~

des obligations pour les Etats pour assurer la sécurité de la

nav&@ation aérierne, et de' quelle fagon ces obligations doi-

-

vent-elles &tre effectuéeéa

’ n
Est-ce que ces services doivent 8tre rendus gratui-

1
i

tement ou bien les Etats pﬁuvent-lls prétendre & une indemni-

sation de la part des usagers ? Céf dernidres questlons sont

traitées dansqla premi2re partie d¢ coette thise, -

Une solution &vidente pour réaoudro le probléme des

- frais élevés, causé par le| service de guld%ge de la navigation
/ L

éérienne, est la cooperation d’un certain nombre d’Etats de
" |

s

|
rendre ces services & base commune par moyen d’un systdme ré-
‘ . .

giomal intégré. ]

Dens la deuxiéme;pﬁrtie de cette thdse un tel systdme,
c’est & dire celui de 1’organisation Eurocontrol sera soumis &
un exemen, Il sera démontré que les‘avuntages d’un tel/ systime,
si atiractifs qu’ils puissent ;arattre sur’;aﬁier, ont & peine

prouvé leur utilité dansnlgipratiqﬁo.v

~

ii- .

5 .?5'!!;

?1‘7'}3?![.;.,—& AR AR - .mm Aé}«’?i}m.m T D

/




Gt

NP b ar VSN ARG e w ekt ey~

e rorn—— ATRSRT
t

-for air traffic control service, =
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As rolativeiy little writt%n material exists on the subject of
\‘}y J , .

this thesis I have frequently had to turn to officials of in=

ternationhl" organizations and national éovernments to oiotain
infoma..tion.

. The -assistance gi'ven to me hy Messrs, Schuize and
Hérzberg of $he Netherlands Civil Aeronautica Authority

("Ri;jksluchtvaartdienst‘;"') has been of tremendous value, and

I

it is to ‘them’ that T am especially grateful,
i - v .
Mr, C.' Lakeman, IATA/ICAO Coordinator, Flight Opera-

tions Division, of KIM Royal Dutch Airlines provided me with

s

valuable information on the problem of charges levied Wstates

7

t

. Information amd documentation on Furocontrol was sup-—°
! 9

<

plied by various officials at Eurocontrol Headquarters in.

’

Brussels, Belgium,
The realization of thils thesis would have been’impog—
sible without the help of Els Sprokkreeff, who ably arranged

the typescript, >
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INTRODUCTION
On June 20, 1976 almost all air traffic over Canada came .

to & stondstill., This situation reméined the same for over é week,

It was caused by a strike called by the Canadian Air Line Pilots

Association (CALﬁA) in response to a strike threat made by the

Canadian Air Troffic Controllers Association (CATCA). 2,

f \‘--...\
The cause for the controllers' walkout was the f;;:;;i.
Y
government'sa 1ntent1on to establlsh complete bilingual (i.e. Fkﬁpch

and English) air traeffic control in the province of Quebec b%)d\
end of 1978, The English-~speaking controllers (and the pxlots)
congidered this a threat to aviation safety, as such a system
would‘allow air-ground communication in Frenchfgt the two large
international air;orts of Montreal, ’Dorvnl und»uirabel.(l)

The air t;affic contfollgrs had been officially‘prevented
from going on strike by a doth injunction issued onme ﬁay earlier,
However, the next day:mo;t Cénadian air line pilots refused to fly
on the ground that the uncertaiﬁty of the air traffic control

\
sjituation made operations potentially unsafe. Encouraged py the

|
\

!
i

1. See Aviation Week & Space Technology (hereinafter AV & ST),
June 28, 1976, p. 30.

Iy , /
\\ '
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2. AW & ST, June 28, 1976, §. 30. .

p:lots' move, a n\nnber of controliera across the country
gtayed. avay: at the meupeg Q,en‘tre alp, of them walked out,

On June 21 a fedaml éonrt igsued an 1nyunct10n,

requested by Air Ca.nndoa and’ CR Air, prohibiting CALPA members )

. (the p:.lots) from jf,rxklng.‘CAIPA msponded by pointing out that

its members were not on strlkoaé—they reported for duty bub dec:.ded

4
v

not to fly in view of the "un(j.ert.e.lnt.y of vhether there would be

m;ro ATC shutdomé".gg) - o

0n June 28 the fei;ral govemment agroed to further delay

the introduction of blllnguml air traffic control and to o.ppomt

°

& J-man com;%gfion of ipquiry into the safoty aspects of bilingual

-

A’I‘C.(s) The next‘'day all Cansdian airlines resumed operations,

This vhole affair provides a cléar example ‘of the vital

il

1mportango of uir traffic control to present-day aviation, Even el

though .the controllers had been preveﬁtg‘géfx‘om striking through - /

& court injunction, the palots fear@df the possibility of some

controllers dei’:}ing the order, Considering the emotional atmos~
. [\ .

€

phere that surrounds the issue of bilingual air traffic control

in Cenatla, this was & realistic appraisal of the situation, Ho';rever,f

N

3. AW & ST, July 5, 1976, p. 34, o AN

- -
R |
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> . the result of the controversy was & grounded Canadian civil eir

fleet, flight diversions and cancellations for foreigun.airlines

serving Caneda, and thousands of stronded passengera.-
It is the purpose of this thesis to exa.mme the legal
background (from the vxewpomt of public mtemauonal 1&#) of:

air traffic control services as provided by states, Upon what

bagis rests the legal obligation for states to spend tens of

3
i
i
’
'
-
¢
v
t
¢
£

( millions .of dollars on sophisticated eleotronic equipment, the’
- - ] e

training of air traffic controllers, and the provision of various

related services such &s meteorological information?

B
i
“~

R One way of"reducing the cost of providing adequat,e TC h

3 T- service ig for a group of states to joinm together in se/tmg up

a reglono.l ATC system. Cixrren'hly three international %rg/anxza.txons

oikse

exmt which have been created for Just\ that purpose. By far the
\ 7:‘ - *.:-i’fj ‘a

most important of theseWol—orgamzatzon, baBed-

s - pol 3:. A—'{ -

- o & Wc‘hcl\}d‘ed“ﬁn 1960.

G The second part of this thesis will examine Eurocontrol, the

e

j ]

P
&4
k3

-
.

, - continued existence of which is at thie time less than secure,

’ —— iy
A Anarhire cepbioamsioy s RN
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CHAPTER A

A

~

; . '
AIR TRAFFIC CONTROL: THE -INVISIBLE HAND

2

e e P 3T S
\

raon e Eem e

1, The Special Characteristics of Powered Flight,

4
4

C | | \ ”

e

The pilots of all types of aircraft (except perhaps

H

§

{ helicopters) operate a vehicle with unique characteristics.
f .

\

The most unique of these is the fact that the pilot can only
exercise limited control over his‘vehicle., "Every vehicle from.
’o@ii&l boats, bicycles, horse earts, and even sedan chairs can

be stopped and backed up in its element, Boats, trains, autos,

‘ hovercraft are under the control of the captain, conduator,

driver, or engineer. Not the airplene — operating in & crowded
¢ traffic patterar, (1) - |
The modérn Jjet airliner "must change-along at two

hundred miles an hour or it ceases to be a safe vohiclo".(z)

S
1. Gilbert, “Air Traffic Controls The Uncrowded Sky",
Washington, D.C. (1073), p. vii, :

~

2. Ibid,

e e
4

P
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even they cennpt remain in the air indefinitely. So, for aircraft,

the old adage "what goes up, -must come down" still applies.

-
- v
7

The Beginning of JAirspace Regulation,

T
)

In the ea.r%y years of seronautics the ain soem{ed an
unlimited natural ro\s\ource. But in those days the pilot did not
fly from A to B in a \btrg./ight_line: he followed railway tracks,
roads, or even rivera.\\\These "natural” points of reference were
sometimes identified bj;\\ large signs on the ground to let the
pi\lot Rnow what his poa:’ﬁ’@ion was.,

Th\;s, KiM's first regular air service, between Amsterdam and

London, opened in 1920, was flow as follows: from Schiphol 1 -

airport to the North Sea shore which was followed down to Caleis +

~ \ N
on ﬁhe French side of the Channel, Then the 30-mile wide Strait

. of Dover was crossed, after which the aircraft (a single-engine,

2-,paascnger: De Havilland DH~16) followed the railway tracks from
Dover to LondOn.ga)Total flying time: 4 hours. If the weather did

not allow visual contact with the ground, the flight would be

'
A

- 1

&

3, Ven der Klaauw, ("From biplane to DC-10"), Amsterdam (1974),
P 18,

—— i
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1 ‘*n?’
By flying along such points of reference the pilots

cancelled,

were in effect reducing the vast airspace to a narrow "airway",
Conpequegtly, on & given route, two airc;‘aft could very well be
on a collision course with neither pilot knowing it. But ag
operations wore restriéte;i to clear weatl;er conditions, the |
aircroft were few in number, and the speed did not exceed 60 mph ,
the chances of an ;a.c’lono.l colligion were very low.-(b)

Still, this potential problem area was recognized by the Inter-
national Connnisai:on for Air Navigation (ICAN), when, in 1924,

it developed the "General Rules for Air Traffic", The ICAN, a

pexmanent body of techniocal experts on aviation, had heen . \
created by the Paris Convention of 1919, the first international
oconlvention on air navigation. (G)Th? Rules issued by ICAN, con~

o

tained in annexes to the Convention, had the force of law, a0 as

‘ (6a)

to ensure uniform application by the memb_er-stat:es.

L~

7

4, During the first two years of KIM's existence all opemtfons
were suspended during the winter (Nov., 1 to Apr. 1),

B. Most general aviation aircraft (the small, low-speed
private airplanes) are today flying under virtuelly the
seme conditions when outside controlled aimspace (in
vhich all aircraft are under ATC guidance), These air-
craft £fly according to Visual Flight Rules (VFR).

6. Leogue of Nations, Treaty Series, XI, 173,

6a, These included most European states, but not the United Statea.

See-also p. 19 et seq,
|
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- One of thege "“General Rules for Air Traffic" required
téaﬁ’“efery sircraft in a eloud, fog, mist or other condition
df bad visibility shall proceed with caution, having caref;l
regard to the existing circumstances".(7)ln the early years
ai::(':re.ft would not proceed at all under such circumstances but
would attempt to land at the nearest suitn;ble location,
| In the coumse of the 1920's air-ground radio compnuni-
cation was gradu%gly introduced in Western E;rope. This allowed
the passing on of weather information to the pilet while en-route.
Also, with the help of pudio b:acons on the ground, it was now
possible for the pilot to fairly accurately determine his
position, Thus the .first form of en-route air traffic "control"
came into being. Alrend.y a8 local aerodrome control existed at
most airfields, This was exercised through the use of visual
sié;als such &8s flags and liights, in accordance with the inter-
national standards developed by ICAN,
' Since these standards w@re\bindﬁng rules of intermational
law the governgents of thg/membef:statqs were under the obligat;on
to ensure their application in their respective territories,
Thus, while airport traffic control was mostly exercised by

municipal authorities, it was the central govermment that had

to make sure these authorities applied the imternationally

7

~

7. Gilbert, p. 8,

g e g
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agreed-upon signals andipivcedures.

{

This supei;vieory function of the national governmentas

led eventually to the establishment of Air Na.vigation Bu”rea.u's

and similar specialized departments within the government., Most

of these depart;ments have through time evolved into semi-inde-
o ,

tf .
pendent aeroneutical agencies.

(8)

The Birth of a Government—operated Air Traffic Control System

in the United States.

a

. The example of the United States has heen chosen for

number of reasons:

1, It is the world's leading aviation country, .

*

2, Although commercial aixr trangport had in Americe & slower
start than in Europe, its expansion in the 1930's has
been very rapid,

-

3. The United States has traditionally been a society sus-
7
picious of government interference in’ commercial aativity,
4, ATC technology saw its most rapid development in the U.S.;

6. It provides an interesting example of the division of -

8, e.g. The Civil Aviation Authority in Gmeat Britain, the Civil

1

Aeroneutics Board and Federal Aviation Adminigtration in the
United States. : )

PRt

c?

\
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authority between federal and local government.

6. The evolution of ATC systems has been similar in most othen

4

industrial nations, .

\

Although it signed the Paris Convention, ‘the United
States never ratified it: inastead, togethier with a number of
. Latin American, countyies, it conoluded/in 1928 the Pan American
Convention on Commercial Aviation in Ha.vana.(g)This Conventiom. -
differs from the Paris Conwvention in that there is no perma-
nent commission with legislative power, neither &I;O there any
annexes containing standards and procedu.nes. Not surprisingly, -~
the influence of the Pan Ameriaan anvention on the de'velonment

""of air law has been minimel. Moreovefr, in practice the United

States adhered to moat of the technical annexes developed by
ICAN, "

9

. Thus, in 1926, the United States began with the organi-
zation of its airspace by dra.i;ing up & body of air traffic rules

similar ‘to the ICAN rules mention,ed\ above.(lo)A year later the

~ W

"Federal Airways System" was announced: a network of prescribed
air routes connecting the major cities in the U,S. These airways

were identified by visual Beacons as well as light beacons for

~
54

9. Lissitzyn,” International Air Transpoft and National Policy,
370 et seq. (1942).

&

10, Gilber‘b, Pe 8.,

¥*

~
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operations at night. The icueral government, by ins‘bq.lling these
devices, followed the example of the European states parties to

the Paeris Convention, even though its action was not based on

°
.

any treaty obligations,

In 1930 & landmark developmen:a took place iz; the
United States with the introduction of two-way radio communica-
tion. Radio equipment was installed by the airlines pn board
their aircraft so as to enable communication with ground stations
maintained by those same ainlines. Thus, the early form of en-
route air traffic control was a vholly ;Lfﬂt’ affair, L
) The introduction of radio communication provided the
impetus for the gradual installation of radia-;;quipped airport
ti‘afi;io control towers a't the major airports. This was decided:
and executed by the municipal authorities who operated these

airports.

In 1935 another importent step was teken, At the Chi-

cago and Newark airports the mejor U.S, airlines (such as American,

United and TWA) established "Airway Traffic Control Centers".

These centres coordinated traffic of the participating airlines
through a "flight foliowing syatem" which, by way of radio oommw-
nication, "controlled" flights up to a disbance of 100 miles g

from’tho airport.(n) b .

It will be noted that most of these: improvements in en-

a

route air traffic control were a product of the efforts on the

o

11, Gilbert, p. 9. \ !

[2 ﬁ}l

]
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part of private airline industry, vhich at that time was going

t

through a phase of large-scale expaﬁsion. The cost of the

¥ installation and. maintenance of the control centres was pro-

/
rated among the airlines acaording to thein respective traffiec

i

volume, In other words: the air passenger was paying for his

own se.i‘ety.

The federal govemment meanwhile had come to the awp-

the administrationst: indeed, it had made the first step in ) b

providing .beai(q\ons along the airways. It had nepiaced the old ‘
~N

visual beacons with radio beacons in the eanly 1930's.

The inter-state nature of the airways meant that the oon£r01 7

over them was beyond the juml'dsdictiom of logal government (whi‘;h ’
_ operated the airpont traffic aontrol towens).

BEarly in 1936 the federal government announced the

establigshment of & wniform and centralized "Airway Traffic Control",

et g ST PTR LN BRERYS A s

G . "o direct and aobrdinate the progress of all flights, whether
| goveynment, civil, or commercial, over the Federal Airways so p
" @as to insure the maximum safety in flight by preventing traffia
* confusion which might result in collisions, and to direct traffia
so as to ins/ure arrivals at airports in nh.?;rderly mo.nnerl"l.(lz)
It became apparent that Washmg'ton intended to ultimately take.
over operatxon of the airport towers fron{:!} local authorities,

with the aim of making all forms of air ~tmaffm control fall

: 12, Gilbert, p. 9. ,

e ——

o 4

L e S . 3 e
T AT o ot “ ’ . . - T oo
Lo, L IR

(s * c¢lusion that guch airway control would have to be assumed by : ‘
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within the responsibility v. (he federal govermment, It was,

Y a

— \
however, only in late 1941, with war pressures building, that.

a cobrdinated "United States Air Traffia Contral.Service" came

into being.(l'a)

First step in the "Airway Traffic Control" program was

the talke-over of the 3 airway control centres already in opera—

- 7/
tion (at the Chicago, Newark and Cleveland airports) and the

¢

In June 1938 Congress passed the ngil Aeronautics °
' ’\\a -
Acts it constituted the first comprehensive aviation legislation

construction of an additional fivo.

- -
in the United States., It established the Civf% Aeronautics
Authority (CAA), which included the Airway Traffic Control Ser—
vice (after 1941: the Air Traffic Control Service),

One of the Civil Air Regulationa (CAR's), a.new.set
; o«
of rules created by the Act, mequired pilots to comply with *

ingtructions given them by anlairﬁay traffic control dentre,

8
This represented-a departure from the previous practice where
¥ //, : *

/

instructions were merely advisory., This innovation opened the.

v

door to-lawsuits arising out of aircraft arashes blamed on

foulty ATC instructions.(14) .

13, Ibid, p. 11,

14, Such lawsuits have become increasingly frequent since the
1950's. See: Lewy, "The expanding responsibility of the
government air traffic controller", Fordham Law Rev,
Vol, 36 -(1968), p. 401,

L ]
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With the congol... .. .on in 1941 of all the air traffic

control %mmtions, the jurisdiction of the airport towers was
“ .

extended beyond local landing end take-~off control to include
"approach control" under LIﬁ"’(’:’?ﬁ:z;trumen*t. flight rules) conditiona,
This type of control was exércised in an area up to about 20
.miles from the airport. Lega.ily it was made possible by a delo-'

gation of e.u,thor‘lty, hitherto held by the centres, to the indi~

(15).

vidual control towers,

By 1946, after ten years of govermment operation of
air traffic control, the CAA wes operating 113 control towers

and 24 centres en;ploying.a total of 1,800 controllera.(w)

. ON
-

“
h »

o
s}

4, The United States Air Traffic Control System,’
) \‘ ,
In all countries of the ;oxtlﬁgelthe primary objective of
" air traffic control is the prevention of collisions between
aireraft, In meny states civil and militexy air traffic i; |

controlled by separate units: in the Unitéd States a single

common ATC systém was congidered essential for the optimal use

(17)- | ! -

of the mirways. -

16, Gilbert, p. 11,

16, Ibid, p. 12,

‘ I

17, See Federal Aviation Act 1958, Sec, 103 (Declaration of
Policy, Secretary of Trnanspoxtation), para., (e):
'eso The development and operation of & common system of ‘air
traffic control and navigation fon both military and c¢ivil
airaraft",

(8

——p—— ot N
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 _$his ATC syatem: (1¢) ' _ "

Only within certain reserved areas and at their omn airports do

the military provide their own ATC service, always in close
» '
cobrdination with and as part—of the ovenall ATC system,

" Basiaally there are 3 separate aemviaes which meke up

>

P

o -

1. Air Route Traffic Control Cen.t:ers (AR"VIA'CC'S)\. i -
These centres, 24 of which exist; ane rgsponsil;le for
controllini; aireraft not enga.ged in appro;a.ch or departure -

. manoeuvres, Bach ARTCC aovers a lange portion qj a:ﬂi.'nsp&oe,

usually many thousands of square miles,

t

2. Terminal Control Centors (TRACON's), more commonly ‘ ‘
called Approach/nepartune Control, Thesde centres are
« + located on the airport they serwg: they control traffic
- within an area of up to 60 miles from the airport,
Approaching traffic is hand:d off to appro

{
akes place with departing

by the ARTCC: _the
traffic.

3, Airpor/t Céntrol. The airport control tower normally
.accepts -air traffic from Approach Control at the point

where the aircraft can be visually identified from the

tower. Airport Control is respomsible for directing
T - ‘

-
-

18, This distinction corresponds to ICA0 standardas;
see ch, Be 2,

s

13
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aircraft manoeuvring on e mygs aond the platform arca,

.A\h'
\

Radar .

-
a
v

"' Radar represents the heaxj’t -of all ATC systems. Redio

-
e

detectzon and mngmg wa.s démloped dumng World Waer II by the

W and 1ntroduced in the United States in the early 1950's

for cxmu{afﬁc control, Thereare two typea of radar.

- With the initial typ\, primary ra.da.r, & beam of individual

) N '
pulses of energy is transnutted from the ground station., An

\

aircraft in the path of this radar Beamrwill reflect some of

e

z

rece W&r same rotaeting antenna which transmitted

the,pulses back to the ground where they Wgu/ﬁwa/

)

’

them, The reflectied pulses produce a bright "target" on the

ro:d’;rscoxm. There is nothing, howevér, to tell the controllen

vhich aircraft corrvesponds to which tanget. Also, the radanscope ’ i -

does not display wertical separation of a:'uneraftz to d:etominp
the altitude of the 1dent1f1ed targets the aontrollor must nely
on verbal reports from the pxlots.
To eliminate these shortcomings the "seaondary survoil‘l,anoé'

. radar" (SSR) was developed and gradually introduced during thé/

early 1660's. This system works with "transponders".in the ai,n-/,_,/

craft, These transponders, when hit by the pulses from the ground

antenna, automatically transmit identification ;and altitude which

are then displayed right next to the taﬁégﬂ—‘—én the radarscope,

-

- e g
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o7 _ The users of ATC ~ .vice can be d¢istinguished into two .

* categories of operations: aim\traffic flying under Visual Flight’ )

Rulep- (VFR) and air treffic confording to Instrument Flight ™

.

[

Rules (Im).(ig)‘, : . | ‘
" Tﬁ/emjim/fe/srponaibi‘lity for avoiding ooll’iaiions when flying '
—VFR remains with the pilot: "s?'é and avoid", Fon IFR f)iightp

the aircraft must be 'équippod with specified flight instruments,

&
‘ %wmmunication and navigation equipment, and an airborne trens. \

N
—

5
|
4
:
1
1
t
[N
i
+
)
%
3
I3

ponder as described abowe, The pilot must possess an instrument

mm e

»
flight quelification,

e

Before teke-~off ‘the pilot must submit a written flight plan to \

s A YRpT rarey S

provide ATC with rglevant information on his imtentions. Having
- T

Lt 7
done g0 he is to oomply wiith ATC clearanaes and other instructions.

; S “¢Prior approval must be obtained £rom ATC hefore:+the pilot aan

v . change his flight plan'.(zo)

' o ATC ensures separatiom Between airaraft flying IFR: this separa=

tion is applied in three dimensions: lateral, longitudinal and’

e,
()

vertical, Thus, 'oaph IFR fliight is_surrounded by a "safety

. ,eushion” of empty airspace.

©

! , Navig;tion Aids

}\ /\ . As has been explained when discussing the early days

of air traffic ‘control the pilot maintaims his bearing with ¢

i . i9. See p, 29 . '
: o 20. Sew ICAO Annex 2, "Rules of the Ain", art. 8,5,

¢
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17
help from radio signals from fixed ground stations. Pilots cannoti
proceed only with AIC guidqnce: novigatiow of the airoraft
remains the pilot's respomnsibility, whereas the air traffioc
controller ensures the expeditious flow of airaraft and prewents
collisions, ' * .

The airways in the United States, as in most other states,
are identified by means of ground radio stations looated in such
e way as to delineate the noute to ke follo&ed.(zl)The basia
equipment used in this navigation system is the VOR /DME station:
the very high-frequenay ommi-dimectional nange statigf with
distance-~-measuring equipment#‘za)This ayst09 was developed in the
1940's in the U,S. to }eplace the old low-frequency mnadio beacons,
The VOR system provides the pilot with nédial bearings throughout

¥
360° going to or from the siation; the DME equipment gives the

1

.pilot & continuous reading of the distanae, in nautical miles, to

) or from the station,

o

21, For a detailed explanatiom of navmgatlon aids soo
Gilbert, ch, VIII,

4

22, In its Regional Plans ICA0 has adopted this systom a8 the
stendard naVIgatlon aid,
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CHAPTER B

\

TIE PROVISION OF AIR TRAFFIC CONTROL SERVICE UNDER INTERNATIONAL
LAW .

I3}

-

1, The Chicago Convention.

- ...

All the basic rules of intermational law pertaining to
civil aviation have been codified in the Conwention on: Interna-

+ tionmal Civil Aviation, aoncluded in Chioago in 1944, This Conven-
tion serveg & dual purpose: Pant I contains general rules of |

|

international air law, whereas Part II serves as the "constituéio;z"’

of the Internatiomal Civil Aviation Orga.nn'.za.tioﬁ.

The Chicago Conventiom aen be regarded as the suacessor to the =

, . ,Paris Convention. Compared to the latter a wholly new element

has:been introduced, tio be found in art. 28: -

»
. .

~_. , "Each contragting State undertakes, so far as it
- pay find practicable to:
(a) Provide, in its territory, aimports, madio ~
' services, meteorological services and other air
navigation facilities to faailitate international
~ATE air navigntion, in accordance with the gtandards
and practices recommended from time to time,
pursuant to this Convention;"

The’ delogates at the Chioago Conference obviously necognized

the indispensable nutuno/qpt only’ of aiwponts, but also of air |

18

A
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navigation facilities.

™

Unfortunately this article cannot be said to constitute,g clear-

c¢ut obligation, in view of the escape-clause "sd far as it may

%
find practicable", The delegates at Chicago must have realized

that such an obligation would remain a déad letter when many less-

developed, especially those with large térnﬁtoviea, would not be .

able to provide the required f&cilities.(za)Therefore the ICAO

-
"

Council has been given the task of watching over the quality of

eir navigation facilities:

- "If the. Council is of the opinion that the airports
or other air navigation facilities, including radio
and meteorological services, of a Contracting State
are not reasonably adequate for the safe, regular,
efficient, and economical operation of international.
eir services, present or contemplated, the Council
shall consult with the State directly oconcerned,
and other States affected, with & view to finding
méans by which the situetion may be remedied, and
mey make Tecommendations for that purpose, No x

. contracting State shall be guilty of an infraction
of this Convention if it fails to oarry out these
recommendations". (24) -

1

23, The Organization had devised a "second best" solution
with its Regional Air Navigation Plans. For .each of
the 9 ICA0 regions the Plan enumerates the fhoilities
to be provided by oontracting states. The Regional
Plans, formulated and revised at regular Reg1ona1 Air
Navigation Meetings, are so designed that, when im-
plemented, they conform to a uniform ain navigation
system,

Pl

. 24, Art, 69 Chicago Convention,

f

a—

W - g
e um&m&MMMMmJMx.mLU_
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If a state is unable to carry out the recommendations it will
usually "conclude an anmngement with the Council for giviag

} -
effect to such recommendations" im which "the Council may agree,

at the request of the State, to provide fox all or a portion of

the costs".(25) ' .

of the gountry concerned the Counail

Also on the requesat
R b

itself may "provide, man, maimtain, and administer any or all
Pt
of the airports and other air navigation fagilities" that it
( E
considers necessary within that country's tenritory.(aﬁ)Finally,

art, 76 of the Convention provides that the country conaerned

may at any time take aver facilities that the Council has pro-

\

vided in its territory.,
All these provisions aleanly show that the drafiters of the
) Chicago Convention realized the vital role ﬁhét air navigation -
serviges were to play im post—war oivil aviatioﬁl The detailed~
provisions: dealing with possible direct aid by ICA0 to countries
setting up or improving their airports and air navigation
facilkties are one of se%er&l‘instruments available to the
0rganizati6h‘of implementing its main objeative: uniformity im

facilitiés, practices and-proocedures, so as to achieve maximum

k4

ﬁ5. Art, 70, Conv,

26, Art. 71, Conv,

!

20

g




Pa—

rey

B AUV

- practicable,

21
safety in the air.(m) - .

At the ICAO Assembly's first meeting in }947 a Committee
on Joint Support of Air Navigation Services;;ms cereated; it
was tor concern itself with the execution ofAtixe tosks which
the Organization couldﬂ assume under the articles mentioned
above, Such\‘ joint support has been provided through a number of
international agreemenﬁs-(zs)
The Fourth Assembly in 1950 passed a resolution proposing-the
creation of an,internati;na; agency which would be responsible
for providing air traffic services and navigation aids. Howeven,
"the Council, realistieally, considered this idea not to be
(29)

The most common way to implement the Regional Plans is the

offering of . technianl advice and /or operational assistence

3

& 2

27, "To ensure sa.fet{y, regularity and effiaiency of interne-
tional e¢ivil aviation operations, international standardi~
zation is essential in all mattens affeating themj in the -
operation of aircraft, eiraraft airwomthiness and the
numerous facilities and services requiwed in their suppont .
such as aerodromes, telecommunications, navigational aids,
meteorology, air traffic services, seamnch and rescue,
seronautical information services, and aeronautical charts",
(Walter Binaghi, President of the ICAO0 Council, as quoted \
in "Memorandum on ICAO", Montteal 1975),

28, The moat important ones are the Agreement on North
Atlantic Weather Observation Ships (1946, newised in
1049 and 1954) and the 2 Agneements om Joint Support
of Air Navigation Services with negard to lceland and
Greenland (1948 and 1949).

29, See ICAO Doc. 4968, Ad-P/1, p. 61.
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by the Organization to memben-states unden UNDP (United Nations
Development Programme) projects, and under Funda-in-Trust

arrangements botiween states and the 0rganizati5n.(3o)

/ .
Art., 28 of the Chigago Convention mnequi LI NAVighe
tion facilities to be "in accordance with the standards and
practices recommended or established from time tdztimo, pursuant

to this Convention", The "standards" neferned to/in this article

" can be found in the Annexes to the Conventions they are adopted

by ICAO pursusnt %o amt, 37 and deal with such matters as Rules

‘of the Air (Annex 2), Airwonthiness of Aireraft (Annex 8), and

-

Air Traffic Services (Annex 11).
Before going into the oontents of the standards it is

useful first to examine thein legal status as compared to the

. Convention itself,

A standard has been defined es follows:

i

"Any specification fon physioal charaateristics,
configuration, material, performgnae, personnel,
or procedure, the uniform applisation of which
is recognized as necessary for the safety on
regularity of international air navigation and

4

30. See "Memorandwa on. LCAO", Montneal, 1975.

22




to whioh Member States will confomm in acoordanae

- with the Conventionj in the event of impoasibility ‘ °
of compliance, notification to the Council is
compulsory under amt, 38 of the Gonvention"., (31)

“The language used in \ tlus definition would suggest that memben-’ j

ata.tes are bound to monfom to ICA0 standards. However, art, 38
s~ I

.,

At

<
I
-
)
M
®
I
£

of the Convention makes it nlea.r that no okligation exlsts fon

states to oomply with a standard if they find it "1mpmamcn.blo“

to’do so. Their only obligation ia to notify differences between

ions and those contmined in thia stendard.

its curreant re
drafters of the Chicago ,

It was not the imtention of

" Convention that ICAO standards (and procedures) should be

-

4

binding rules of international law, comparable to those contained ‘3
i i )
g

v

in the Chigago Convention: if 80 thensﬁa.ndards‘ would simply have i

(32) |
i

been incorporated into the Convention,

wt ! ' I ’ / -

: But “hope of lkeéeping the standards up tb date would disappear . !
| O i

if they were to be ineorponated in the Convention and fresh ‘

|
ratification by all the par‘oioipaﬁng governments were required

vhenever o change were made. The expedienti chosen was to give i

the permanent Council full power to adopt, amend or annul technigal

-

¢
.
5

81, First Assembly Resolution A1-81 (1947), Doe. 7670.

32, The téchnical annexes to the Paris Convention formed an
integral pert of, and had the some offeat as, the .

Convention itself,

e et A b e M A A e e
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. annexes to the Convention at any time by & two-thirds vote;

but those annexes are not to be given compulgive force, There
will be no binding obligation on any nation to keep to an
internationsl standard,(33)

This quotation from en authoritative source leaves

24

little doubt as to the legal status of ICAO stendards, Buergenthal

o_gx;q,ludea that it is begnuse the Annexes ane of a non-obligatory
na.;uro that ICAO has been éblo to achieve a reasonable level of
sf;e.ndardizo.tiom’undon the priesent regime states can leave the
implementation of standards to their aeronautical authorities,

without the involvement of their foreign offices in any ratifie

cation processes. (34)

The standards are usually formul"at:eod a}. Air Navigationi
Conferences or Divisiomal Meetings, convened by the Air

Navigation Commission. Standards perteining te eir traffic

N

services (whioh include aim traffio‘con‘orol). are formulated by

a

the Rules of the Air and Air Traffic¢ Services Divigion.

The purpoge of such donfenenaes and meetings is to provide

contracting states with an awox;portunity to. participate in the
. -
formulation of standards. Moreover, all proposals for, and

emendmerits to, standards must be submitted to contracting atates

* 83, Warner, "Thé Chicngo Air Conference, Blueprint for World

Civil Aviation", Publ, 2348, Conference Series 70, Dept.
of State (Washington, D.C., 1945), p. 24.

N

34. Buergentl;al, "Law-malking in the Interngtional Civil ,
_Aviation Orgsnization”; Syraouse, Ni¥. {1069),.p. 1i9,

7
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(38) ° -

after review by thé Air Navigation Commission,

The Council wust then adopt the standerds with a two-thirds

L

ma jority vote of its membership: they become effiective at a

date determined by the Council.(as)fl'his procedure provides
another indication as to the-legal nature of ICAQ0 standardss the
adoption of Annexes ;‘.as & "unilateral act" by the.cdunoil.‘Fur‘tlur-
more, :hmexea -do not mequire formal ratifiamiion by contracting
stetes, as poin;oed out befores their very nature demends more
flexible methods for their coming into forge,

On the basis of the previous considerations it is sube
mitted that.the ICA0 standards occupy & position approximately
mid-woy between mere z'eco@endations end binding rules of
international law such as contained in the Chicago Convention.;
They are "in effeot recommendatzons of the greateat importence,
directed by the Council to contractmg States". <37)

Having thus established the legal nature of ICAO stan=
dards we must now examine the contenis of those stendards

concerning air traffic aontrol servige., These are imoorporated

in Aunex 11 "Air Traffic Serwices", first issued in Nay, 1950.¢5)

e
PSSP S U

25

35, Sco Buergenthal, p. 63, Only those standards concerning facili=

tation of air traffic (Aunex 9) axe reviewed by the Air
Tmnaport Comnitted, - . o

36, Art, 54(1) and (m), art. 90, Chicago Convention.

87, Shoffy, "The Air Na.w.gatlon Commission of ICAOY,
J. Air 1,,& Com. (1958), p. 431, :

88, Anmex 11 "Air Traffic Serncea"- S;xth detzon (Septembor 1970,
msndmenta a8 at July 1:976) :

ey
ey .
Ty
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, The-title "Air Traffic Services" was chosen by the Couneil “in
order to make it olear that air traffic ‘control service is a part ‘
of the services oovered by Amnex 11, together with flzght infor-

mation service and alenting sexvice", (39)

0f prime importa.nco is theti provision which defines the objectives

of air traffic control servige. Art. 2.2 of Annex 11 states that '

they are:

"1) to prevent aollisions between aircraft;
e

2) prevent collisions between sircraft on the manoeuvring,'

ares and obstructions on that area; -

3) expedite and meintain an orderly flow of a}r traffiay"

These definitions have been. tsken over almost verbatim by ocon=
tracting states in formuleting national regulations conoerning

air traffic control service,\10)

"To execute the threefold task mentioned above an air traffie 4

gontrol sezv“vioe is to be divided into three distinet but inter=

conneoted sexrviaes: (41)

1) ares controlsexviae, in. oxder to accomplish
objectives 1) a.nd‘ss; this service is more
commonly known as eneroute control, .

89, Annex 11, forewond,

40, See ch. A.4 and ah. C.

41, A.nnox 11, art. 2.3,1. , R '
[ ] ”iy o ) .
‘e " .“N" ' : M
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2) approach control service; it, too, accomplishes
objectives 1) and 3), This service provides
guidance to controlled flights eéngaged in the
arrival or departure stage: more specifiamlly,
it detennines the sequence of departures and
arrivals, as well -as separation between:

" approaching (or climbing) traffic,

- 3) aerodrome control serviice, to acoomplish all 38 N
objectives. This service is responsgible fox
guiding airoraft meunceuvring on the ground. 7

LTI

( ,  Next it should be examined whet obligetions, if any, Amnex 1%

: imposes on contracting states to prowide eir traffic-services.

Art, 2.1.1, states that

N , e
"Contracting States shall determine, in necordance
with the provisions of this Annex end for the terw
ritories over vhich ‘they have jurisdiotion, those l
portions of the airspace and those aerodromes
+ vhere air treffic services will be provided",

o

It is therefore for each state to decide whether it aonsidens T

/

the provision of air traffia services to be necgesasary, eithen in
i

- part or in the whole of its aivspace, .
LA

Vhich oriterie are to be used in determining the need:

—

for these serv;aes?

.

] s .
"The need fon the provision of aim tyaffic services \
shall be determined by considenation of the followe
ings
1) the types of air traffic involved;

) the density of aiw traffiag

8) the metoorologival aonditions;

, 4) sugh other faotors. as may be nel:want".
| 2. Aunex 11, ant. B.4. ' ‘

(42)

.

- g —-

AT e s
T ot oe



< - - . N . PR . LR PO | v ‘
. st - PR v 20 N :
. . s K :
b - . ,
a

Ny
PRy o pasreae v e v e

i

It cennot be said that these rather obvi griteria provide

states with much guidance: in pmatic( it appeara that even

N
states receiving only a minimal amount of air tra

vt R~ T R e GRS T e AR
[\*]
o

¢ in thein

airspace have found iV impossible noti bo_provide air traffia

services, least of all air tr a aontrol service, Alr’t’ransponﬂi g

, ) . today canno J«ma-::danae firom the ground, as the | |
/ //qwﬁke:n Canada aleanly demonstrated. If & state wants ' i
to attract air tranapont ::aerviaes (as-most stat;s do) it will

( | o

- find that providing an adequate airport is only the first step:

e

it will heve to provide sir treffic services which fit the /

requirements of modern aimagraft. | B
A state may eleott to delego.te its nesponazbzlhtkfor

- 1
provzdmg air traffic senvices to another state,\ whero&s o = \

e o - - \
1
!

- , "Those pontions of the airspace over the high seas
or in airspace of undetermined sovereignty where )
air traffio services will be provided shall be "
determined on the basis of regiomal eir naviga-

¥

tion agreements". (43) )
o D s

Who,t are tho ICA0 guidelines once a state has determimed

*

that it must provide ain tnaffic oontrol sewvice? Chapter 3 of ' 'i

i
« e em—————

Annex 11 gonteins the ‘standards applicable to ATC; it

B ) , " 43. m@,ﬂ 11' aﬁ. 201’020
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. - "shall he provmeds .
] o - o 1{44)

o 1) to all IFR flights in controlled eirapace;
- 2) to all VFR fliights im controlled sixspace;
T 3) to all aorodrome traffic at controlled aeredromes!'. (45)

e '

The other standards in chapber 3 deal with more specific aspects

=

N o
such a8 clearanges, sepamation of aircrafih and transfer of

T '~ -  responsibility for mntrmit to the other,
: —~—

«
-

e T

~-. _ ... 8—Conglusion, ] )

-
<

\ .
' . Looking at the mules of international law and the ICAO

. standards concerning ai:m traffie contrnol it must be concluded-——
that nowhere _‘doea' one find unequivoasl obligations fon atates to
provide ATC serviae, .Nev.enthelqgss; in pmm'hi;ce it apgear's thati
states consider iit t:o\ ho thein maéonsibidi:ty, a8 national
legislation oftex; shows,(46) |

In theory absolute safety in tho ~air would mequine that every

atate should have-to provide mpeccable ATC guzda.noo to all

fhghts, with the help of the latest, automdted,” o_qu‘gpment.

=y

44, Iﬁ“ controlled aixmspace ATC aemoa is ddtony fox all
flights, whether IFR on'VFR : .

45, Annex 11, axrt, 201.2’0

46. See ch. C.

-
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All communications shoul.d'have 0 be im one lenguage, wo‘:g_ld-\(ic}o,
" and ATC procedures should have to/ be uniform, based on ICAO
standards and recommended praotices,
Such abgolut'e safety'ixa unlikely ever to be attained, and it is
N :ver’y doubtful ;rh-etllen binding rules of intemmational law teo
’ \\{blige states to provide adequate and uniform ATC service would .
P&%\ye a’more'f&vourable effect thet the present system of Annexes
;t.o ‘the Chigagq Convention, supplemented by Regional Air Navigation,

Plens. v

. The ultimate objeative of ICA0 standards is to encourage

states to adopt them imto their national legislation., "This is
the most effective way of ensuring unifh'mity in international
air navigation procedures. ﬁle reason that the implementation

of‘ JCA0 standards and ngconmiended practices still leaves much to
be desired lies mainly in’ whq.t‘}itz(}emld calls the 3~M gaps

f,he lack of money, m;aP t;'nd ma.'t‘.oria.l in moat'dov7lopimg sta:tes.(48)

i

- *

— Py ¢ n

[t

47, ICAO has recommended that some form of simplified
V"aviation English" be deweloped for uniwversal use
in air-ground communication, See: Ain Line Pilot,
August 1976, p. 8.

v 48, PitzGernld in Schwebel (ed.), "The Effeativeness of .
" 77 :International Decisions", Leidens (1971), p. 202.

v
. . -
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CHAPTER C

AIR TRAFFIC CONTROL SDIWIGE UNDER THE NATIONAL LAVS OF SOME
LEADING AV?TION NATLIONS

1, United States. /
/

Governmen’ nesponsilildity for the regulation of 0ivil
aviation in the United States has been divided over two separate
a?gencies.“?)'mxe economix regulation (fares, route ewards)is in
the hands of the Civil Aeronautics. Board (CAB), wlnx—e;;o.s the
technical and safety aspects of civil aviation are watched oven
by the Federal Aviation Administretipn (FAA).(%®)The latter is o

/ Id
geni-independent agenay within 'the Department of Transportations

the formel head of the FAA is the Secretary-of rtation,
The powers of lioth these agencies have beeh laid down in

the Federal Aviationi Act off 1958, the "aomstitution" of regulatiom

of oivil aviation by the U.S. government.

49, This division has beemr areated by the Fedpral Av:.e.t-:om
Aot of 1958, - .

60, Investigat:.on of aceidents has, sinae 1967, been deloguted
to th¢ National Transpontation *Saféty Bohrd, another semi-
;ndopqndqnt body nthm the Do'l‘.

— el s
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Among the duties ofi the FAA iis:

"The control of the use of the navigable airspace
of the United States and the regulation of both
" eivil and military operations in such ainspace
in the interesti of the safety and the efficiency
of both"(51)

and, aonsequently ’

“The development. and operation of & commom system
of air traffia control and navigation for both
militery and civil sireraft", (52) !

Section 307 of the Aot "authorizes'" the Searetary of Transpores

tation (i.e. the FAA): _ , . '

-

“within the limits of available appropriations made
by the Congress

1) to acquire, establish, and improve eir navigation
. facilities; >

2) to operate and maintain such air navigatiom faai-
‘ lities; ee.e

4) to provide necessery facilities and personnel fon
the regulation and protection of air traffich,

! -~

The proviso "within the limits of available appropriations made
by the Congrou"\poi‘ntn t0; & dependence of the FAA upon speoifia
appropriations made 10 it every year by the angreas. This wealk.
spot was hrgely removed by the Airpont and Alnway Aat of 19’105

vhich crested the Airpoxt and Airway Trust. Fun C\} 'l‘ho Act vaa

51, Fedemal Aviation Aat, sea, 103 (¢).

52, Fed, Aviation Act, sea. 103 ().

Mo
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. ennounced a8 the "legislative response to the problems posed by .

¢ivil avietion's extraordinary growth during the 1960':“.(53)

This growth had resulted in an increasing strain on the AIC

. #ystem, & gtrain which oulminated in senious air tmaffic jems

during 1968 in the "Goldem ﬁ‘riangle", the overcrowded airspace
between New York, (;;hiango and Washington, D.C.

The Airponmt and Airwey Trust Fund receives its funds
from ro;venues genevated By charges levied directly and indirectly
on aviation usons;(s‘})'l'his provides a much more secure source
of income than the previous annual' competition for appropriations
by the Congress out of Gonexal 'Ereasury funds. However, all this
does not mean that the Trust Fund receiiwves sufficient r;auenue bo.
meet all expeaditunes on air navigation facilities: each yean
contributions out of fed'er,al funds are made to the Trust Fund as
necessery supplements to mevenue from usen gha;'gos.(ss)

Being the gov:aimment agenoy reasponsible for aviatiom‘
safety the FAA has xmepeatedly beenrcr'mticz',ze"d by verious interest
groups such as the Ain Lime Pilots Association (ALPA) and the

Professional Air Troffic Controllers Orgenization (PATCO).

68, "FAA Historical Faat Book", Washingtom, D.C. (1974),

84, These charges include an 8% transpontation tax on the s;le‘
of tickets for domestic flights, and a §3 departure charge
for intermational flights,

85, See also p. 49

33
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.ALPA has often criticized the FAA for feiling to equip smallen h

airports with ocontrol towers, or for not instelling Instrument.

e

Landing Systems (ILS) at sirponts receiviag a considerable numbex

L .

of commexrcial eirline fli.gltts‘.(as>PATCO has in the past accused

the FAA of hot employing enough controllerss it has claimed that.

controllers often are forced to handle monme aireraft than safety

would allow, (57 )

.

The Congress itself has sometimes vodced oriticiam at the
FAA: & report issued in 1970 by‘ the House Committee on Government.

Operations directed sewene ariticism at the FAA for feiling to

carry out the modernizatiomr of the U.S. ATC system., At the time

of the Kennedy administration the FA.'A had launched "Project Beacon",
containing & schome for a draslic modernization program for the

A’J.:C system., The key necommendation of "Project Beacon" was the
creation of the National Ainspace System (NAS), based on autamati‘om
of many ATC procedures, aided by ultra<modern radar equipment,
However, in November 1971, ten years afiter t‘ho launching of
"Projeot Beacon" no signifiiannt element of the new National Aixe~

space System was in operation, although eompletion of the project

had been scheduled £on mid~1008,'%®)mis deley was considered the

| ' /
56, Seet Power-Waters, "Safety Last", New Youk (1975).

&7, See: llearings before the Subcommittee on Troneportation
ond Aeronautics of the House Committee on Interw-state
end Foreign Commerce, June §-9, 1971,

58, Sees Ryther/Aug, "Who's wotching the Axmys?"
New York (1972), oh. X.
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more serious as air traffia hed shown a aonsistent sirong growth

‘throughout the second half of the 1960's,, leading-to tho{‘ chaotia
o (59) . HE

»

gituation described eanlier,

’ l‘ ‘ i I!l

f 2 ) - -
. 0 |C

’ -
¢ R ¥

»

‘l

. I' ments have from the outset vecognized their responsibility fon

dut)" to secure the safety of oiwil avia%:i;g;'ﬂ;,gﬁo)%us s when direat

air~-ground radio coumunication becemé “technivally feasible the

Maybury Committee in 1937 neoommended, i.e.s ", . P

[ . :
"In this exwmmination end in froming our recommendations
v (that the neacssary radio facilities ond air traffic

~ control orgonization should be provided by the State)

we have oomsidered that an approciable measure of
Government assistance is desirable, and indeed
essential at this stage, to sgeure a satisfactory v
1degree of development, and that such assistance

R 2 Gr%at Britain, ' ; .

.
’

. In contrast to aerodromes the suacessive British govern— . '
j

!

1

providing air navigation faoilitiegi it was o consequence of -t.hei.x{: '

]

1

should be given with the objective of evontually (61)
gﬂ.

rendering oivil eviation economiocally selfm=aupportin

The policy that the full cost of eir navigation services should

ultimetely have to be paid by the aperators had already ‘been

‘eptablished prior 3o 'bh(e Maybury report, (62)
. J H

-

e A

— 59, See P 39, v

60, Great Britein, Ministry of Aviation, "Givil Aerodromes and
Air Navigational Services", Londox, ILM.S.0. (1961), p. 4.

61, "Civil Aerodromes and Ain Navigo,tiona'l Servicea", p.f 4,

= i g s 1 s —~
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The legal basis for ATC serviae provided in British

¢

pirspace oan be found in the Civil Aviation Aet of 1971, Section

28 of the Act reads:.

.

VIt shall le the duty of the Awthoritys'®®)

1) to provide air navigstion serviges ‘
. éa in the United Kingdom; and ~
b) for any area outside the United Kingdom .
for which the United Kingdom hos, in '
pursuance of international arrangements,
undertaken to provide air navigatiom
services;
to the extent to-whioh it appears to the’
Authority that such services are necessary

Although this provision reweals a clear obligation for the
State subsection @2 of seation 28 makes it equally clear that
the State counot, be held respomsible foxn the non-performancae

of the duty imposed om idi

“"Without prejudice to any right ofi action in
respect of an aat or omission which takes plaocs

in the aourse of providing air navigation ser~
vices in pursuance of this section, no aation
sholl lie in respect of a failure by the Authority
to perforn the duty imposed on ‘it by subseotion
(1) or (2) of this section",

¢

83, "Authority" is the Civil Aviation Authority (CAA), the
body: to vhich government responsibility fon eiwvil
aviation has been delogated, :

(

36

i
1

ond are not being pnovided by ithe Authorit -7
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* The duty to provide ATC service has leen delegated to the

National Air Traffic Control Service: it was set up in 1962 as /

a joint defense and oiwil body, responsible jointly to the

PR T

Ministry of Defense and the Civil Aviation Authority.( )

3., The ederal Republic of Germany.

Yy

1

In the Federal Republic of “Germany (FRG) government
regulation of eivil aviation has been delegated to the "Luftfahxte
Bundesamt" (Federal O0ffice of Aviation), As in Great Britain
responsibility :t‘c;r air traffio services has been sub-delegated

to a separate body, onlled -the "Bundesonstolh filr Flugsicherung"

(Fedgml Agency for Air Navigation Safety, BFS)., The BFS wus

‘'set up in 1953 by e special Act, the "Gesetz llber die Bundesanatalt
jﬁh' Flufgs;gcherung".

| Accord:.ng to awxt, 1(1) 6f the Act it is the general

cﬁrby of " the BFS to weteh ower the safoty of air novigation,

which includes the provision of air traffic service,a (ATC,
fli.gh'ouinformation and alertimé service) end navigation aids,

In implementing its duties the BFS may require managers of

aerodromes 10 aobpenate, (65)

64, Sees Board.of Trade, "Civul Aviation Policy", London,

HyM.5.0. (1969), p. 81, ‘

85, "Gesetz Uber die Bundesanstalt fir Flugsichexrung",
art, 1,(4); in Wegerdt/Rouss, "Deutsche Lufti’ahnﬂp

gasetzgebung" (1970), p. 388,
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Art., 2 of'the Act contains a detailed enumeration of
the duties of the BFS: these include the installation and maine
tenance of navigation aids (motably ILS installations at airponts),
the training andzliaconsing of ATC personnel, the provision of
radio and tc\ale:;: service for ATC purposes, oy

Upon fiirections giNen by /the BFS the airperti managens
are responsibl{o for the procuremeét of all facilities needed’

for the gafety o ocedures, &8s well as for

en-route ATC dquipment (if such service is provided from the //

airport gromds).(ﬁa)%ose facilities not mainly used for tuke-o}/
and landing procedures will be paid for by the federal governments

e
in other words, the aimpér.@ menager will have to recover t e/

Q
costs incurred im providing all other facilities from eirport or
landing charges, assuming the absence of fimancing by the local

govemm;nt. (67 )

The BFS does not possess legal personalit};:’;it is sub~
2

e

ordinate to the fédeml:minister of tmnspon‘b.,(s?{) Tl;e leéal
powers of the minister are defined by art, 10 of the Act. As i'n
the case of the U,S.. Secretary of T;'ansporta"oion regarding the
FAA, the German federal minister of transport is respomsible for

the actions undertaken by the BFS. He ia authorized to define,

~

668, Ibid. art. 9, ‘ -

67, Ibid, . . - -

68, Ibid, art. 1(2).




- ( ining further definitions of air treffic spmiocs.(eg)

39

i
1

-

1,

by regulation, the nature snd extent of aim navigation fdéilities,

as well an the procedures used in air traffic control, It is

interesting to n.oto that suoh xzegulations do not require the

approval of tlfxe Bundesnot (the upper house of the German Parliament)

if they are be;sed on ICAO stendards end recommended practices,
Usi:’xg the powers given to him by the above-mentioned

art, 10 the minigter of tmansport has issued regulations cone.

Articles 6 ﬂo 12 of these negulations define air traffic control

’ (70)

. gervice along the limes of Amnnex 11 to the Chiomgo Convention,

Art, 29 requires that im drewing up instructions for the imple-

mentation of these reogulations the BIFS must take into account

“the appropriate ICAO standards and recommended practices, as

well as other relewani ICAO recommendations,

As in the United States the fedenal government of the
FRG has repeatedly been c¢riticized for not adequately ensuring
the safety of air navigation in German ainspace. Most of this
eritioism is dirooted\ ot the lack of coBndination between civil
and military ATC operations, and it is backed up with figures

of near- gollisions betweon c¢ivil aireraft and military jet-

-
o

69, These regulotions are the "Allgemeime Vexwaltungsvorschrifiea
des Bundesministers fiir Verkehr zum Gesetz Uber die . i
DBundesanstalt fUr Flugsicherung",

70. See p. 25 .5eq,

7




R

B e s ek NS ST Rt IS e

%

o T

r-."-.--l-ﬂq-'nguqr—f

R

'
%

fighters which have occurved in reaent yeanst During 1972 a -
total of 342 near~ collismions were meported, climbing to 363 ia.

11978, and felling to 250 im 1974.(71)Thi57haa prompted critics

W

40

. to say that German airspzce i dangerous, criticism which intengim

fied when near- collisions during the firsi half of 1975 proved

to be increasing once again.(72) Ri /
This adverse publicity, coupled with a prolonged go- .

slow action stagedvby all German air traffie controllers ﬁuring

sunmer and autumn of I§ Lrouslyy pti—tiie—Boan—government

to announce the complete imtegration of civil and military ATC

(73)

operations,

4, Conclusgion,

am,

" The examinatiom of the national legislation: concerning
: s

the provision of air traffic control in the United States,

N

71, Sources Riwola, "Anfinge Europflischen Flugsicherung am
Ende", TID 9/1975. The author mentions that of the 250
near- collisions during 1974 150 were such that "only
the Lord had his finger im between", Several examples
are mentioned, one of which deserves to be citeds on
Jan, 28 1974 a British Airways VC-10 is en-route from
Beirut to London. At an altitude of 30,000 feet, while
over the city of Hanau, its path is suddenly crossed by
& Lockheed F~104 jet fighter, The captain meported the
estimated distance from the nose of hia aircraft at
150 fe‘to;

72, Ibid.

73. See P. 85 1 \
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Great Britain and the Federal Republic of Germany has brought

to light expected similarities and unexpected differences,

-

The legal basis for the provision of AIC service in the IU;S. y
ia surprisingly vaguet vhereas the appliacable British and German
0 L3

lews lay dom clear duties and responsibilities the Federal

_Aviation Act only "authorizes" the Secretary of Transportation

(i.e. the FAA) to “acquire, establish and improve air mavigation

)
s
e}

B «

s

e et s e eard WY ey QAR Wmrvees

75, Ibid., sec. 307(b)(4).

-

facilities and pevsonnel for the regulation and protection of

air traffic®. (75) ° /

1

In all three countries it has been found necessary to _

. integrate, or at least strictly ocordinate, military and oivil

P .
ATC operations: if only for thet reasom the provision of air

, t - ¢
traffie services is fiomly im the hands of the ceniral government,
: |

74, Pederal Aviation Act, sec, 807T(b)(1).

11
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CHAPTER D

2

3
R

ARE sufms RESPONSIELE FOR THE COST OF PROVIDING AIR TRAFFIC
CONTROL smwwm

~
- @ N

&

.

°

2

LN

By now it will bBe cleamn that adequate air traffie
control service can only be nealized with the help of sophis-
ticated electromia: oqua’.pmenﬁ; The cost of inrsﬁa.lling and maim-

taining such equlpment, and the cost of ‘bnam:ng and hlrmg

(76)

persounel to work with idi, has risen to.phenowmenal heights.

’ The drafters of the Chicago Convention foresaw the
possibility %ha*b states would impose charges not only for the

use of airports but also for en-route ain navigation facilities

end services provicied by them. Thus, art. 15.%61' the Conventiom

e

—t

B
!

76+ To provide an idlustrations in 1952, when radan wai just

being introdiced fon ATC operations, the U.S, government

spent $10 million on fagqilities and equipment, appro- :
priated for that purpose by the Congress. In 1972, with
revenues from user taxes filowing into the Airport.and

Airway Trust Fund, the Congress appropriated $647

million as a federal supplement to the Fund, Out of

the Fund the FAA spent $455 millmm om facilities and

equipment, and §1,076 million o opevations,

(Source: FAA H:uatonmml I’acd. Book, 1974).

W
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The (c&utioua) finel aonclusioxn: of the Confenence was tha’l\m

,
it
H

readss- : .
’ = o '

‘

"Any chargea that may, be mposed or permitted to be
imposed By a contracting State for the use of such
airports and air navigation facilities by the air-
c¢raft of any other contmctmg Stiate shall not be
.- higher,
> (a) As to airaraft nov engaged in scheduled interna-
tional air services, than those that would be
paid by its national aircraft of the same class
engaged in similar operations, and’
(b) As to aircraft engaged in scheduled international
air services, than tliose that would be paid by
its natiomal aircraft engaged im similar interna-

\ tiofal air servioces.

All ‘such charges shall be published and communicated
to the International Civil Aviation Organizations
provided that; upon representation by an interested
contmctmg St&te , the charges imposed for the use
of airports and other facilities shall be subjecti
to review by the Council, which shall report and
make recommendations thereon for the consideration
of the state or states concerned",

3

Although it clearly established the principle of non-discrimi-

nation this e.rt.icle contains no guidance as to principles
M .
upon vhich charging systems should be based. Thus, in the late

2

1950's, o mumber of states considered it deairable tV e
ICAO Council perform its duty -under art. 15 of theConventiom

and requested it to meke recormendations as t0 rules governing

‘the imposition of changes for em~route ain navigation fecilities

and services (route fagilities).

To this end a "Route Facilities Charges Conference"

was convened at ICAO Head‘q%e;rt_ers in Montreal in March 1958,

1

.
>3
*

e SN

43
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states had the right to impose route changes (sudh-g right
- " had impli.cx:tly been necognized by art, 15 of the Chiongo

- .Convention).: Howewenr, in doing so atates should be guided by

'bl“m users' ability to pay, as 1!‘011 as by the economic benefitis
each aoun'bry;'reuni;ved fron/x,it‘;'ﬂamatioxfarl‘a.im transport iw |
éeno ral, (77') C . 0,

These prirciples hawe b;een ixl;conpora.ted "im & "Statement by /

the Council to Comtraating SLotes on Route Faaility Charges",
(18)

1
i

published ig Nowemben 1958,

. The airlines, speaking thnouéh the International Ain Transport

. ,.Association (IATA), did not subsaribe to: the principles adopted

p _ by ICAOs theé provigion of en-iroute air navigation facilities

E)

was, and ghould rema.im\“imher{enﬁly the responsibility of o

° gov\ernhents" . (79) } v

In 1967 a “Confiexenae on Charges for Airport and Route

Fecilities" was convened by ICAO in Montreal, Among the obaom;or.a

»

5 &t the conference weve IATA a1nd EUROCONTRO:., the European
Organization for the Safety of Air Navingation:. Foun of this

. organifa;tion's member-states |(the Fedemal Republic of Germany,

i
’
~

77, See ICAO Doc. 7874, RFC/2

, ” |
.~ 78, ICAO Doc.'7941-C/913., |

‘79, The IATA observer at. the (::harges Confienenaej
Doc, 7874, RFC/2, p. 7. \ ! . y

\
4
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the ﬁetherlands, the United Kingdom and Ireland) took the
initiative in I;roposimg mone detailed priuciples on charges

and o'ha.rging systems. In spite of imitial opposition from

some other'statesfrepresented at the uonfenenoe (among them -

the United States) dhe propose.la were langely adopted. They
were incorporated 'iu the Gogxﬁ‘?i“ence‘s recommendation conceming
(80)

"prineiples appl:ucablo to. charging and cha.ngmg syatems",

The relevant elements im thease principles ane: T

1) Non~discrimination.

2) Account to be taken of the economic situation of
both user and provider.,

3) The cherges should not discourage the use .of
facilities that are necessary fon safety. )
'4) The charging system should be simple, equitable,

and suitable far negional or global application,

"
- o~

The conclugion of the Confienenoce as to the ariteria to be used

s

in.a, charging system was that, pending furtli;r study,

ed easentially on the

X ajioe and weight, oombined

a8 apprOpr:ua.te Fother airoraft charaoteris— -
tic. capable of affeocbing the natune of the services
rendered", (81) . .

-~

\

7

80. Recommendation. 15; Do, 8675, CARF,

81, Doc, 8675, CARF, p, 40. , .

Wy o~
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These criteria were at that time already in use-as the ba,ais
for the charging system developed by ASECNA (Agence wpour la -
Sévurité de la Navigation Aériemne), a multimational organiza-—

tion’ of French-speaking African states providimg comdSFrair -

. tra€fic services, (82 )They wene also adopted fon, the Burocontiroel

~

common cherging system whiwoh was introduced im 1970, (83)
‘ In Merch 19735;1 thind conference was convened in order

to review and-up-date ICAO's position eoncerning user cha.rges (84)

The recommendations adopted by this conferenae were incorporated

in a new "Statement b;f the Counail to Contraating States on

Charges fc;r/Airports agd Route Air Navigation Facilitios".(85)

Paragraph 22 of-the Statement contains the genermal principle
that .

"where route aim navigation facailities or services
, are provided for international use, the providers

——s s

may require the usens to pay their .share of the -

related oosts",

- 1

e

Any doubt as to what "theim shave" may Be interpreted to. meam

—
i

l . I
82, See p. 79 seq.
83, See Pe 90 seq‘. . . "

84, The Conference on the Eonomics off Route Air Navigation:
Fagilities and Ainportis, ICAO Doa, 9053~ERFA.

85. Doc. 9082-C/1015 (1974). : p
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is reioved by para, 253 - L

-

"the approach towards the recovery of full costs
should be & gradual puogression!',

.
m ' .
s

The Statement sets outi specifie guidelimes. as to the ﬁbandard‘it-

zation of charging mothc;dsz the system must be

"gimple, equitable, and generally appliornblo"",

it should

"constitute a single charge for all route facilities

and serviaes provided by a State or group of States
-~ ——for_the airspace to which the change applies, The

charge should be based essentially ons

1) the distance flown within a defined area;

2) the airaraft weight", (86)

[}

This weight faator

"ghould be epplied by means of a weight sanle
using broad intervals which should be stiandardized
es far as possible, This weight scale should teke -
into acoount, less then propontionately, the
_relative productive capacities off the diffiement
, sircraft types concerned",(87) -

86, Statement of the Counciil,. para., 28

¥ R & Ve 3

*87. Ibid,

o

o
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The question whether siates should bear the aost of air traffi

—

«©

control service and other ain navigation senvices is an important

one, not in the least fon the users of those senviaes. Does the

responsibility of states fon ain traffia: services entail that

states should also We nesponsible for the cost of those servicea?

The unenimous answer g_xowadays is im ;;1\; negative: the users
s};ould pay "their share", As mentioned eanlier, the (')hi(xago;\
>Convent.ion, in its anb, 15, implicitly reeognizes the right of
states to levy charges fon the use of both airports and air
navigation services,

The principle seema fain: it would not be ;a»ocooptablc
if the high cost of modern air mavigation facilities were _
financed exalusively out of tax mevenues., The usiexi'a derive
oonsiderai&le‘ benefits from. them w}g is thexefore ouly foair
that they contribute ‘their share in the ansts.(se)

However, should that shane necessarily mean the full cost?

Although the majority off states strive towands full recovery,

backed by the ICAO Council Statement, the question remaing

whether full recovery means & "fair shamve", The angument may

well be used that part of the aost imounved in, providing ain
7/

!

88, A clear example of totally arbitrany changes is that of
the route charges proposed by Leos and Vietnams both
these countries are demanding noute charges approximately
10 times higher than those imposed by Western Eurnopeam
countries for routes of comparable distanae, These demands
have delayed the negotiations for reopening the aiwil aim

©

routes across Vietnam and Laos, See AWAST, Nov. 22 1976, p. 26,

48
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traffic services should he paid out of publia funds, The state
itself benefits from a well-deweloped ain tmansport aystem im
meny ways, as does the awenage tax—payer, even if he never

takes & commercial flight himaélf, Air toansport provides quiak.

— -

communication, rapid deliwery of mail and goods, and a considenakle
source of employment, |
"It is therefore submitted: that a "fair shane" should Be intier-
preted to mean that the usens should pay 80 to) 75% of the oqat
of providing air navigatiom facilities and ser,vi‘aes. In this
respect the United States prnovides & useful example: the Airpont
and Airway Trust Fund is fiinanaed partly out of rewenues from
various aviation user taxes and partly ou:’a of supplemental appno-
priationa by the Congress out of federal ‘funds.(sg) °
However, the tnend im Western Eunope seems to be firmly
towards full recowvery. 'As eanly as 1937 the British Maybury

Commnittee advised that. the help (i.e\ aim naj}izga.tion facilities

and services) giwen:to the new industry (aixz transport) was to,

7

be of a temporary matune,

"and that such assistonce should be given with the
objeotive of ewentually rendenimg eiwvil aviatiom
economionlly gelf-suppomting". (90) :

89, See P 33

-

90, Grest Britain, Mimistny of Aviation, "Ciwil Aerodromes .
end Air Navigational Serwices", Londom, H.M.S.0, (1961), p. 4.
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The British goveérmment anmounced in 1961 that it would introduce

—

route chergest '

'eoe The aim will be to increase the fees progressiwely
untxl\the cost is boxme entirely by the oivil aviatiom
1ndust:‘y". (901)

The background for these charges was the idea that they would

"prov:.de the best way of meeting the two fundamental
aims of their (the government's poliay, namely to
nsure the continued effiwciency of the ground services
and to make air transport self-supponting as soom:

as possible in orden to secure the long-term pros-
perity of the industry", (92)

)

.'

91, "Civil Aerodromes and Air Navigational Services", p, 10,

92, Ibid, o

21
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-
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o CHAPTER E J )
THE RESPONSIBILITIES OF THE AIR TRAFFIC CONTROLLER

. ye
1, The Air Traffic Controller, -

P [
EN

Having 'examined' the regponsibility of states for pro-
viding air traffic control service we should now ‘take a clod’er
. look at the responsibilities of the air traffic controllers
themselves. | |
After the description of air traffic control systems and equip-
, ment which has been given sbove it will he alear that the ain
straffic controller is; end has to be, o highly-trained specialist,
In addition to this requimement the ’controll_er's wox‘kiné condi~ h
‘ bions are far from favourable: irregular hours of duty, prolonged
periods of utmost coxicentnation; oand frequent pressure caused by
dense air traffic, bad weather, or emergency situations.
It is not anrpriaix;g, thenefone, that in most ocountries air

traffio controllers receive compensation™n the form of high

salaries, ‘ample possibillities of advancement, early netirement,

vy
T '

51
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(93) : !

and other fringe benefits,

+ The responsaibilitiies and duties of air traffic cont;ol-
lers are primarily set outi in manuals fon ATC operations and
procedures, normally issued by the government /autllonhty respons
sible for the provision of ATC serwice. This authoridy is
wsually also responsible ﬂor/tho training and licensimg of air
traffic controllerss in the United States the FAA maintains an

(, Aeronautical Center im Oklahoma at which the controllers recsive

their training. After susmessfully passing the appropriete

1

exsminations the traimee is avarded & certifiocate or license by

+ the g‘ppropriate governmental agenocy. Such a license is normally
&

velid for one class of ATC semvice only, which later mey be
(04) °

I

expanded,

¢

In & numben of states, notably in,ﬁ&:\U.S., the duties
of air traffic controllers as contained in theixr manuals have
in recent years been amplified by court deocigions arising out

of aireraft accident ansea. Congequently, mone and more attentiom

( : ; o

04

' L)

93, In the United States "air traffic controllens are the
highest -paid body of federal employees, both in terms of
entrance requirements and rapidity of advangement",

. (McDermott, "Air Traffiic Control En-Route and Terminal

in "Small Aireraft Litigetion', American Bar Associatiom,
Weshington, D.C.. (1975),

94, Sees Gilbert, op. ait,, p. 20 $

- €
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is being devoted in legal civcles to the liability of govern~
ments for errors committed by its air traffioc aontrollers, .

Although this subject is beyond the scope of this thesis_such

decisions by national courts have shed more light on the responw

o8ibilities and duties of the aixr traffic controller, especially

in relation to the pilot's responsibility,

The disoussion around the ocontroller's responsibility and
court decisions defining this responsibility has been most

] S
extensive in the United States: therefons we shall aoncentrate

on: developments in that acowntry. - Co-

P

2. Menuals and Regulations,

The genlcml task of aiv tmaffic aontrollers in the

© United States is desarilied iwm ome of the "Podition~Clasgifi-

i

cation Standards", drawm up by the FAA and published by the
Civil Service Commissions -

"The prinaipal olijective of ain tmaffia aontroel

- work is to ensure the safe, orderly, and vapid.

- ‘ movement of aixaraft through the nmation!'s
airspiaes.e..Along the airways and around aim-—
ports they keep ainaraft propenrly separated by
igsuing speed, altiitude and heading instructions

- to pilots....Responsibility fon life and propertys.

is the primery charsoteristic of pomiitions iwm
this occupation', (95)

‘ 95, McDermott, op. citiey p. 47

-

83
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The task of controllens who worki with radar is demaribed as 3

N

follows:

".ees The padan aontrollen tells the pilot (flying

in’ controlled airspage) exacotly what heading to .
take, when to ascend, descend, or turn, and at 1
'i "

what speed and altitude to fly. By issuing these: _
; ) instructions seaond by second, the controllen
¢ - exerciges & very posiitive and contimuming eontrol
: over each aircraft wiithin his assigned seaton of
1 - ’ “airspace", (96)

When looking at this last provision the question rises where \

this leaves the pilot!s responsibility when flying in con~
trolled airspace. . - : (

Federal Aviation Regulation, Port 91.3(a) ®M states:

"The pilot im command of ani airoraft is direatly
responsible for, and is the final authority as to,
the operation of that airoraft”.

by

= . . R <
4 -

( . Supported by this regulation the FAA holds the 'posi«ﬂino’n}‘ that

—

a pilot flying unden VFR assumes the entine x;esi:dnsibinlity

G

for the sa,fety of his ﬁl:ughﬂ, end that guidenas pnovided by

i

m e e

the air traffm oontrollen iis menely ofi am advisory, n:yre.

Vhile an scceptable eppmaisal of normal VFR flight ¢o
, / , N o

itions,

06. Ibidey po 49,
C o 97. First iesued im 1956 as Civil Air Regulation Fert 6.

ki
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this rile becomes less tealistic when applied ia conditions
prevalent in IFR flight in controlled sinspsae. In these aondi~
tions the pilot has noo ghoiige but to nely ﬁgavily on iastructions

'

given by the aontroller, especially in conditions of reduced

N

vla:.luh‘oy.

FAA Operatmns and promed\u*ls manua.la( )ﬂ\mther define the

controller's tasks, vhiich vary accordiang to the controller's

poaition, and type of ATC faeility,

4
The Influence of Court Decisions.

- A

7

.

In siraraft accident cases inwolving alleged air traffic

gontrol errors aourts in the U,S, have inareasingly mecognized

A

and defined the responsibidities of controllers im. wvarious
types of flight conditions. The/general trend in these aourt

decisions is a recognitiom ofi the faat that flights in controlled’

o

airsgpace require the aolipemnation.of hoth ATC and the pilots

this reletionship was well desoribed liy the U,S. Supreme Court

g

in Neff ve U.S.t ' ‘ o

:

"Wheneven a plane iis moving, whethen on the ground N
or in the ain, the captain bas the final and ultim
mate responsibiility, He iis, howewen, im constant

v -3

98. Most important among these is the FAA "Am Tmffnoc Control
Menual, ATP 7110.14%,

b
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contaot with the ground and guided by the Governs
ment control faailities.... thene iLg a olose working
relationship between the Government—operated towen,
control centers and weather ‘faailities on the one
hand, and the orev on the other. The- responsibility
is mu'&na.l and aobrdinated at all times, aoh, how-

. ever, has superior knowledge-in some ﬁea‘f:cts over

- the other. The orew knows the condition of the air

oraft, its capabilities, and must deal with the
unexpeoted im flight, The tower, in thias a.ge of
electronios, has the guperion knowledge and capa~
bility where questions of traffioa control and
weather aro involved.... The arew iws higlily depens
dent on and relies on acocurate and sophisticated
weather guidange from the towerm, a responsibility
vhich the Gowernwment has undertakem and must full;yx
and completely carry out", (99)

ar

]

’

. The ahove comsiderations, although well formulated’ and establish-

i;zg an imp‘ortant prececiént&, do not refleut the continuwh of
varying c;egrees”;f intendependenge bBetween aontroller and pilnolﬂ..
They do, however, adknowledge the aonournenti ro;sponaiibinliity of
ﬂconf«rollers for the saflety of flight im airspace ooatroll:ad by
them, | ’
Besidesh the controllern's general duty to engure the
safe and expeditious flow of aix traffic and prevent the wolligiom
. of aireraft there are three gpecific aress im whiich the definitiom
of the con%rollﬂen's nesponsibilities hes giwen rise to disoussions.

these are separation of airemaft, weatlen informationm, and

wake turbulence warnings.. -

!

'3 ‘ ‘(.z

J

99, (1968) U.S/.//Avmtiom Repourtis 65,

J o7
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1) Separatiion, The FAA progedunes manual distinguishes

A

between VFR and IFR operations: the apjlicmtion of sepa~

ration between VFR fliighﬂaa oQruns ma.zs,nly dunin‘g ﬂal(o-o{f
and landing menceuvres, guide_é by approach/ dep;rtufc ‘
Sontrol:(mo)Now ape i jic cri:b:nin apply to separationmi of
VFR traffic, (101) N

In wontrast, IFR traffic is frovided with ATC separatiom
from take~off oo iandimg. ’l"he appropriate controller's
“manuals contain detailed presari:.pf.ions for the mparation
‘of IFR traffia, Gonseqnently_, the starndard of care ax;d‘

gaope 0. expeatedof '@i?\e oontroller is much higlen,

anre upoh the air traffic controller, (:1’02)

-,

it : ,‘ . P
Meteoroloegiignl information is

ces a8 defined by Aonex 11

101.

-

lanual, 7110.8C, defines
arafit 'iim achieve their
iglit. and: while landing

This faot, aoupled witli FAR Part 91.3(a), has led the
FAA to claim that the aontroller has no mesponsiibiility
(see: MaDermot¥, ap. cit., p. 47/48), This reasoning has

3

generally been fallowed by U.S. courts,

Ll

102, See: Eorly et al., "The Expanding Liability of Air Traffic

\ _Controllers", 39 J. AimL. & Com, (1873), p. 599,

p—
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to the Chiaage: Conwention, %ima’)Sectiom 310 of the Federal

. 1
b Aviation Act directs the Seoretary of Gommexrce (as the

offiaial Head of the U.S. Weathen Buveau) tat
i ' . ’ * u -

‘ . "provide metisonmological senvias necessary for

A
Py
NS S

. the safe and efficient mowemeni of sircraft im: .
-k ‘ air commerge", . ’
o% ( | ’ The U,S, Weather Buveau and the FAA jpinﬂlyr operate a
' . system for the dissemimation of curment weather informa-
' % o tion which is available to the pilois before take-off., '
% . However, duriag the £light, or even before theu astual
f a . ‘take-tl;ff the weath;an en-nox‘x\{é\ ox gt the destina’gioﬁ may K

"

| I - have, changeé: such change must then be communiocated to

the pilot by the air traffic controeller,

*

g . The controller hes two ways of obtaiming intf orpatiom

" about current weathen conditiongs first, information from
the Weather Buneaw radax system is dineatlyoavailla.blo‘ to

the ocontroller at the cemtre or tower; seaond, areas of

3

- ‘precipitation and turbulence (thundexstorms) are visible
) TN . ’on the controller's-radarsaope. '
A FAA operating mahualgr\oquirc contxollens td relay
o ' IR relevant weathen imformation t6 flights iam controlfed - -
A . " airspaces oourt decisions have affirmed the controlleits .
Lo 103, Anmex 11, art. 4.2. S

- L >
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v

duty to report accurate, complete and current weather
(104) | . L

aonditions.

°
‘'

"

\ -Does the amtroller have the right to deny e

a

pilot's request fon clearsnce in helow-minima veathen
conditions? The FAA mpintains that the contaxolle 'L may
not refuse to issue a requested calearance, but PZ _s_l_m_g_u_l_cf“\
explicitly warn the pilot of Welow-mimima aond’:/itions.(los)

3) Wake turbulence, Wake turbulemoe is a nelatively new

. hazard to aviation: At take-off and landing large aim=

oraft, such as the Boeing 747, generate wingtip vortices

!
wwhich create air turbullenge in the airspace through which

it has passed. Weather conditions defime the intensity

of this wake turbulence, as ¥ell as its duration, which
mey be as long as 1(45 minutes, Therefore, light aircraft

following or crossing the pafth of large airaraeft cen bs

P

geverely upset by wake turbulence generated by the

,lati.or.('loe)o : ’ “

14

.o ’ P
% . In the eanly cases in which walte turbuleice was

104, In Ingham v. Eastermt Ain Lines, Inaw the Circuit Court held
thet the controller had a duty to acoumately disseminate
visibility information to an eiroraft making a final lending

approach in marginal weather conditions, (373 F.2d 227 (2d Cim.), .

cert, denied, 389 U,S, 931 (1967)).
105, This position was adopted in Smerdon v, U.S, (1966), but nejec-

ted in Stark w, U,S. (1967), See: Lewy, "The Expanding Responsi-
bility of the Govermment Air Traffic. Controller", 36 Fordham L.
Rev, (1968), p. 401 at 419/420.~ ,

108, In fact, to be affected an aircraft deoes not ewven have to hbe
all that light: it has been determined that a DC-9 may be upset
by wake turbulence caused by a DC~10. °

\
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shomn to be a facton courts in the U.S. affirmed ktho
contx;oller's duty to warn pilots-.of prnobable on re-
/ ported turbulenae, as indeed the n;anuals instruct him
to do. The "broaicthrough" onse was Fumumizo v, U.S.(m")s
the Hawaii district wourt stated that the Federal . c 5
Aviation Aot had imposed a duty on the FAA af\:o ensure
aviation safety, a duty whf'mh was pefleated in the cone

( troller's manuels. The court stnessed the concept of

~ concurrent responsibility and conaluded that the con-

troller was not bound to slavishly follow his manuala
. ‘but was expected to)exergise judgmend and use the
authority the menuals conferred upom him to inarease

separation betweem airaraft, especially if he knew'or

should have Imowvm: that wake tunbulence ocould be expecmd.(ms)
. llowever, later aases did not continue along this lines
. there, tile aourts held tha:t /the Ei:tloﬂ. Knew on should .
have Idmgwm of the turbulence rigk, while t'he uon'trollcn '
( , could not reasonnbly have foreseem t\‘mbulonoo which
lasted longer tham usull.(mg) ) ’ '
‘ 107, D, Hawaii, 1966, affiimmed 1967, *.
108, See: Levy, op. ait., p. 417,
“ 109, See: Booth, "Govemmential Lmbnlnﬁ;yr fion Aviatlom Accidentis
Caused by Air Traffic Control Neglngenmo"’

1 Air Lew (1976), nr. 3. \ v
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4. Conclusion,

i}
This chapten will bhawe made clean that the responsibie

lity of the air traffic condtrollexr has not bewen definitively
established, and it is unlikely that it even will be,. For the
divigion of reaponsibilitiy betweem pilot and aontroller varies
from came nto case and is determined by suah vaniables as type

of flight (VFR on IFR) and weather nondintinﬁa.' Controller manuals,
such as those issued by the FAA aontain detailed instructions,

but there are numerous siituetions iniwhich the contréller wili

have to apply his own judgment, and il iis there where uncertainty

as to responsibility begins.

, Courts in the United States have imareasingly recognized the

sontroller's responsibilicty by imposing

” "an affimmative duty on controllers to take reasone
able action to prevent acaidentis...consistent with
the reliance vhich usens of ainways place upon the,
Govermment, and with the Gowernmenti's responsibility
to eatablish and foster aviation safety". (:}10)

&

[
In many countries the responeibility of ain traffic om%xtrollors

has hardly oxr not at all yet been explomed, Such exploration is
ofton.only set in motiom by acaidents whiwh prove that controllers,

like /pilots, ere hwaean l:‘keimss aapable of ;;jdng nis’takess

—

” this fact was grimly-illustrated by the necent mid-air collision

P

A

(110, Levy, op. cidie, p. 401, \ .

61
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. over Zagreb, Yugoslawia.

ie}

-

111, On) Sept. 10, 1896, & British Aimmys Trident and an
Inex Adria DC-8 gollided at an altitude of 33,000 f£1, E
near the city of Zagrely The Trident was enw=route .
from London to Jatenbul, while the DC~9 had been clearw -
ed the Zagreb centre to elimb to. 35, 000 ft. after L ‘
taking off from Split for'e £light o cologne, Giermany, ' - b
Three major airways convenge oven Zagrelis each of the
two. jets was on & difflerent airway,

Immediately following the accident four captrollers

. ——ab the Zagreb centre were arresied an suspjcion of
respona:.b:ul:ty for the collision, Subsequelt heaxrings
concentrated on the question of how the DC~9 oould
have been aleared bo. alimb to. an altitude which brought
it on a gollision course wisth the Trident., The collision

« + killed all 176 persons on board the twm airaraft,

i
/
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CHAPTER A -
e
TOWARDS EUROPEAN AIRSPACE

The most pevolutionary eventi in the histony of inten-
national air transport has been: the massime transitiom: in the
early 1860's to high-aapacity, high-speed jot aineraft. Thias
revolution had far-reaching effects on ain tnaffic aontrol
systems as provided by states: it quickly brought to light the
inadequacy of primary radan for reliable ep-route controi.(l)

More importantly, the high speed of the mnew -jets entailed rapid

transfers from one ATC gentre to &hother, xegulting in increased

pressure on the ;xontrollens, especially those working with

v

approach control,

°

As early as 1957 -a° number off Wastern European _atatas‘ informally

N

oy

discussed the possibility vf e m retional air traffi
sys;bem. At the same time the North Atlantic Treaty Organizatiom
(NATO) set up & "Committee for Bumnopean Ainspace Integration"

to study and make plana for the colrdination of aiwvil and’

military air traffio: over Western. Europe.

1, See p. 15

[
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S the EEC, with the same membenship: a furthen step to complete
: integra Wuﬁnent. The Netherlandas govermmenti

I8

It was no coincidenas that these activities first toock place-
in/1957: in that year, on March 25, effonts to bring about an
integrated Eurcpe oulminated in the signing of the Treaty of
Rome establishing the European ‘Eo,!qlnomio Gommuni ty and the
Furopean Community for Atomi»;x: Enéf.i'gy. j ,
;&t; the Fourth Europ&gn—)/ledi‘termnéun Regional Air Navigation
Conference of ICAO, l;gld im Ja.nua.‘ry 1968 im: Geneva, & proposal
for a European air tralfig eontrol-agenay was brought forward
by the Federal Republic of Germany, the Netherlands, Belgium

end Luxemburg. It was angued that the aombination of smsll terni-

tories and high-density ain noutes made it imdispensable to

"re-organize aontrol methods, to onganize pre-deter-
mined routes and areate a small number of control
centres equipped wiith advanced eleatronic devices
and integrated imto a unified system", (2)

The Belgian government envwisaged an organization analogous to

“

took a more pragmatia npproaahmd\ﬂmtfo:\op&ﬁoqal
reagons (trens-Atlantic flightisl) membenship of the United Kiugdom

in,_ggq_h; an orgeanization would be indi.aspenuablo,r

2, R, Bulin, "Eurocomtrol, a Ecp‘opoa;z Organization’, 69
‘Journal of the Royal Aeronautical Society (1085),
| 13 14Qc ~
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/ E‘ The Belgian government succeeded in attraating the participa- 1
£ R -
'{ tion of France and Italy in exploratory talks and thus the
: member=—states of the MOpean« Communities were united on a
ﬁ,: b

_ nevw project of European integration.
/
Preparatony meetings of representatiwes of the six ;
countries took plaae throughout 1958 and early 1959: a draft '
" convention was drawn up which envigioned the setting up of an
C agency to be responsible -for the commom provision of sir traffia "
i services in the upper ainspaes of the partiaipating states. ’

{ ‘ It wapg the desire of all G states that the convention should '
o , : ;
. be guch that any siate wishing to aocede ati o laten date could :

eagily do am(s)AIso, eobpenation agreements betiween the orga?niu-

" zation and non-member-states should be encouvaged and legally

(4)

o, oo e Sy H P T

made Ppossible,

o In June 1960 a meeting was convened of the ministers
responsible for ¢ivil and mididtary eviation: upon invitation

from "The Six" the United Kingdom was also nepresented. At this

C < meeting comuents on the dvaft convention wene presented, followed
i | : by a discussion on the legal and operational consequences of a

common air traffic control senvice. It was determimed that the

3, In 1065 the Republiw of Ireland acceded to the Eunoaontrol
Convention, Since thenm no other states hawe joined. V

! ‘ 4. Art, 12 of the Gonwention provides fon such agreementa.,

R F T L Ao v
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"By, "Eurocontrol: Gm\th Ainw, Structure", Bimasels,

W

ereation of the organization, to be called "Eurosontrol" would

pot entail any ﬂransfer of sovereignty of the axrspace over the

torr:.tory of the memben—abatos: they would only delegate theinr

-, . regpongibility for providing eir jraffic senvices in . their

g

T un’ Ref air spage, in whole oxt im part, to the Eurocontrol Organim

zgti}on.

Tile activities of the organization were to bQ eonfined t;o the
upper air space (genenally that part of the aimspace above
20,000 feet) as it was there that the new generation of jet air-
oraft operated and was guided by en—route ATC, Until recently
this portion of the airaﬁace was only used by military jet
aireraft, .
Aﬁpreliminary diplomatia aonﬂex:ence-, convened in Paris. in
Sé{ptemher 1960, revealed an unexpeated surprise: the Italiam

1 .
gd}ve;‘nment announaed its deaision not to pantiwipate in Buro-
colntrol-, or, in its own words, "to”postpono its acces’sion".(s)
Thie reason for its decision has never Lieen made publia by Italy,
bufta it is & publia secret that'b Italian aenoﬁﬁutiml authorities

i

foresaw cotrdination problems bLetween military and aivil ATC

‘ un!i'b's. Contrary to the other Eurocontrol member-states all air

!
trIffio control servige in Italy is provided by the military:

ha

I
l

- the Burocontrol Convention provided for common ATC service

' '
! /
f

(1975), p. 4. ”
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for both militery and bivil air traffic Italy would heve ad-
hered to it, Howewen, as a aompromise to the existing situation
in the Federal Republic of Germany and the Netherlands, where
militery air traffioc was ;xontrolied by sepgnate ATC units, the
Furocontrol Convgnﬂion applies omnly to military air traffic g

vhigh "gonforms to the proasdures of the Intermational Civil

Aviation Organization’, (6)

The International Convention' relating te: COOp;r?tion)
for the Safety of Air Nawigation, "Eurocontrol", was aiguned
for a period of twenty yeans on 13 Dec. 1960, n! . - iplomatic
conference in Brussels. The signatory states were:

Belgium

Franoe .

The Fedexral Republix of Germany
Luxemburg

The Netherlands 4

The United Kingdom

" 84 Art, 3, Eurocontrol Conwention (dext im«"Yearvhook of Alr
and Spece Law", 1965, Montreal, (1967), p. 1567.)
It is also a pubho gearet, that art. 3 wmas inserted
at the. instigation of NATO, which feaned politiaal im—
fluence on military aiin opervations,
In 1968 Italy concluded a (vagnely worded) aotperation
agreement with the Eunoaontrol Organization,

67




In view of the lengthy pnocess of” mti.fiunt‘ien by the respecs-

tive national parliamentis the nep' sentatives’ at the conference
) ~

* conoluded a protocol tw cover the intenim perivod—until the

entry into foree of the Gonventzon.( >Thu protoawl set up a
Eurocontrol Association (a conporat;on unden French lmr), its
purpose being the study of future ATC systems and prooedures.
When, onr March 1, 196%, the Conventiom entered into foroce the

Eurocontrol Orgenization establiighed itis permanent headquartens

TN

in Brumsels, o g

\

7. Besides the ratificstion delay a moxe praotianl reason
wag behind the areationm of the Associations Hy 1960 the
jet age was well on itis way, and Bunope's ainspace was: -

increasingly filled with the new airoraft, led by, the
Carevelle and Boeing 707.

\
b
»
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EUROCONTROL: FUNCTIONS AND STRUCTURE
‘ \

N

e

1, Functions.

T&xe aims of the Elinoaontno-l drg&nim.tion have, beén

put into one oompact sentence by art. ‘1'.11 of the Conventions

i

"The Contracting Parties agree to strengthen their
- coiperation in matters of air navigation and in
particular to provide for the commonorganizatian:
of the air traffic senvices in the upper ain apace",

o

This article raises two questiomas oo

1, Where does the “uppen ain space begin"? The Con-' -

vention itself novwheme defimes this boundary: such & defimitiom

. was purposely omitted as openationel. practias might neasssitate

& revigion of this boundary, which would then require a time~

consuming omendment to the Comvention. Also, the lewel at whigh

-~ ~ .

T

‘:f’!"’wﬁwu
P ?:.\ ’
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(8)

traffic ove;' each individual. aountry,
In view of :t.hese congidenations the genenal boundan'y between

lower and upper air space was set at 20,000 feet(g)b;y o deoi-
gion of the ,Permanent Gomm:hssxon of Minlsﬂena, the supervisory

organ of tl{l «Org/a.nma.twn.

fald

\

/ Wbich catog&xms of air traffic are controlled b'yj

i

Eurocontrpl? Thu quesiuon is answered h;y ant, 3 of thc Conven~

[

/7
{/

tion \rb?‘h provzdes that

i -

/

LS
.
<

Ot "For 'the purposes of the pxh'.esex.lt Convention o,the
[f expression "air “traffio" compriwes aivil airoraft
"~ end those militany, amistoms and poliee airaraft ,

ﬁ/ " which conform to the procedunes of the Interma- .

7

~ a4 B,

tional Civil Aviation Organization (ICAO)", (10)

S D Lo
fh. primary| funct on of the Orga.mza.t:uon iis the aatual exergise

\ l ‘o l \

i of :‘:;r trai}fm control semvian ‘i the uppen ain space. quoro

Oxamining‘the other Punogontiral funotions idi ia helpful first

to deagoribe its structure,.

“
' . —
u 7,
o R .
-

8. Tho po,ttern of aif tmfho: over theé I}urocon'prol states
does indeed ghow considerable differences: en- route °
traffic is much more numemnous, percenta.ge-wi,:se, in the
airspace over ;Belg:.um than it ie in the aiispace over - . _
the Netherlandss 'in the latter, air traffic which remaing @ ™
at an albtitude higher than 20,000 ft. oongtity ytes omly )
19% of thq total of aiir tmfho passing throuqx its
airapace. '

¢ o

"9, In air navigatidnal terms 20,000 ft. is mﬁcruq to as

Flight Level (m.) 200

10,. Art, 3o

ee was

S e e e g
-




2, Structure.

1

Responsibility for the realization of the Organiza~

tion's functions rests with two organsz(u)

TR,

(1) The Permanent Commission of Ministers (the Commission),

-

[P,

(2) The Air Traffic Semvices Agency (the Agency).

.

v
N 13 "

1

(_; : h\(-l) The Commuission., The Commission, the plono;ny body of Eurow-

. control, is composed of two nepresentatives of each member-state,

. whose vote countis as one..(la)As,a ;'{110 these two nepresentatives

“«

+  are the ministers responsille for civil aviation and defense,

. -

respectivelys this maekes the Gomiissi;)n. compe.r.a.blek to the Coun~

cil of Ministers of the European Comimnities.

H
~ " The Commission's duties and responsibilitiies are spelled out im:

detail in the Conventionj; <iti iis the Commiigsion!s owerall respom-

sibility to

M'promote, in coBperation with the national military |,
authorities, the adoption of measunes and the imstal-
lation and operation. of facilities designed tos

. ensure the safety of aixr navigation;’

. . ensure an orderly and rapid flow of

) air traffioc within deflined ein space under the

| soverzignty of the Contracting Panties on im respeat
of which the ain traffioc services hawe been entrusted
to those Partises unden internatiomal agreements".(13)

\ . v /

11, Art. 1.8, - - R S
. " 12, Art, B. - R PR

13, Art, 6.2, | . N -
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Art, 6,2 lists the specifiic functions and duties of the

Commission, the firat of whiwh is

"the study, on the basis of the Standards and
Recommended Practices of the ICA0 and heviag
regard to the requirements of national defence,
of the standardisation of nationel negulations
governing air traffic and the standardisation

. of the operation of the servioes responsible for

. enguring the saefety and regulatiom of air
. traffia",

)
&

What are the poliocy-making imstruments at the disposal of

the Commission? These ave ia order of iwpomtanass

a) Decisions; these are taken by unanimous vodbe and
concern matters of general poliey &uch as the deteﬁml
of the configuration of the aimspace im respect of vwhich the
air traific, senvices are entrusted to the ,Agenoy.(14)Also, the
gonelusion, on behalf of tlie Onga.nim.ﬂiﬁm,, of agresments with
other international onganizations or with: sﬁﬂes (members on
non-members) is eixa'lusiswl;;. the domein: of the Gomiuionbi(m)

Degipions are abindimg on membor-stn‘ﬂos.(m)

14, Art, 6.2(d). Upon. this provision is based the Commission's

authority to detexmime the boundaxy Wetween lowen and
upper airspace,

I3

¢

16, Art, 12,

16, However, thia is no reasom to assume that the Euroocontrol
Organization possesses supranational powens, as has erro-
_neously been concluded by Collestor and Bumbam(“Burocontrols
A Reappraisael of Functionel Integration", Journal of Commom
Market Studies, June 1875, p. 345 at 3565 Only if’the

Commission could adopt decisions by m ma jority wvote ‘would the
organization possess supranational powens,

0
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‘b) Direatives; these are normally diveated ati the Buro-

conbtrol Agency and axe applied 'to establish ii.a. the tariffs

and conditions of application of those chénges which the
Organization is entitled to' wolleat from usens.(”)

s \
o) Recommendationsy these ane aimed at the standardie

zation objectives as mentioned above. Reqommendations are also
used for gpubmitting proposed amendments to the ICA0 Regional

Air Navigation Plans.(m)aecnmendations ane adopted by majonity,

vote,

D

d) Conclusions; these are formulated in respect of the.

Commission's task of general supervisiom ower the activities
of the Agency. The Commiiss iiom: also employs conalusions for the
reference of appeals to the arbitration tribunal: this' tribunal

may be formed on the mequestt of one of the parties to any disputﬂe,

"relating to the imberpretation. on application of
the presenti Qonvention ox of its Annexes and which
it has noti Been possible ta settle: dimect nego~
tiation or by any otlier method". (19 ~

R o2

’

\Direatives and conalusions Both requime an absolute majority

to be adopted, However, in. this case the wotes are weiglited

17' A;t. %0. ‘
18, Art, 6.2(0)0 . ) /a—

19, Art, 33,1,
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according to the Gross National Produst (GNP) of each member-

(20)
state, Furthermore, the wotes must nepresent the majority of

all member-gtates,

’
!

(2) The Agenay. The &penaﬂinnal funations of the Euroconirel

“~Orgenization-are oarnied out by the Agenays ]

’

' /

"The Agency shall provide the aix tmaffic services

. vesee in the uppenr air space abowe the territories ° .
.

referred to in the preceding antiele (the airspage: __ - --
above the territories of the Contragting Partios)"(m)/

-

Transfer of responsibility for ATC in the upper aif spage to the

Agency is mandatory under ant, 14 of the Conwvention:

' "The Comtracting Parties shall entrust ta the Agency the air

traffic services.:.." To aarny out this task the Agency may

install its own faci.li.tiea;(az)or it may use exieting faailitdes

(23)

enployed by member-states.
The Commission is not responsilile for the adwinistration of the
Agencys to this end a "Gommittee of Managehent" has been set up,

which is also composed. of twwm gow‘mponvt- ofificials from each

-

»
§

20, Weighting is presgmibed in a table im art, 8 of the Convention,
The GNP is computed aaxording to statistias from the Organim
zation for Buropesn Ewnomia Cobperatiom (OEEC).

4

21, Art. 38, Copvenbion.
22, Art. 28,1, Conwention; amb. 2.2, Statute of the Agenay.

23, Art, 28.2, Conwentiom.
e ’ v £ )

-
A
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nember—state.(24)Thia Commiititee is to subnplim propesals for the
il;stallation of oontrol aentrnes, for the entablisfﬁagnt of

research~ or experimental aentres, and for ATC training sol;ooln.(%)
The Committee also appoints a Dinector General of the Eure~

(26)

control_ Orge,nization, vwho heads the Agency's seat in Bruasels.

The Dlreotox\-Geneml nepnesents the Orgenization in legal pro~

— oeédings, &s well ag T

3. The nggl Status of Eu.noaontﬂrol.

I3 N

- [

3
g PR

[RTares
s Y.,

The Commission, represénting the Eunocontrol Organi-
zation as & 1;11019, is empowered to conclude agreements -with
other international organizations or“ with st'atcs.(zs)From
tl:is it can be conaluded that the Organization possesses
in:t.erna.t:fonal legal pensonality. Howeven, Funocontrol differs - .
- from most other international organizations in that it was

AH
founded to fulfil a speaific funotion, namely tho provigion of

© air traffic serviges on an imtegrated, intyamational basis.
Responsibility for prowiding such senvices has been expressly

delegated to the Eunoaontrol Agency under the Oonwntion.(ag)

24, Artt. 3 and 4, Statute of tle Agenay, b
25+ Art. 9, Statute of the'Agenay..

" 26, Art. 13, Statute of the Agency., This position has-from 1963,
without interruption, been held by M. Rens Bu in from Franae,
He has been re-eleated twiae,

v

27, Art. 13, Statute of the Agenoy. . B}

o N

'28, Artt. 12 and 13, Comwention. 20, Arh. 14, Convention,
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For this reason the Onganization describes itiself as an
"International Publix Sexrwiae", so as to distinguish itself

from "normal" imtermational intiergovermmential ongenizations.

a

" Does the organizatiomw hawe any suprenational powers, or, putt

differently, does the Comnwention: bestiow aﬁy power on Euro~

control orgens to lay dowm nules which ane dimectly binding

“:\“Wd thein nationals? Only article 20 of
- TTT——

i
H
‘

! the tariffs and conditions of applisation; of _

the Convention aould ke said tw appnoach & wentain element of

supranationalitys

A

"The Agenay sHall eastablish, whene applicable, in:
application of thie dimectives of the Commiwssion
formulated in aacondance with the pnovisions of
para. 2(e) of antiicle 6 of the present Convention, *
those charges which the Onganization is entitled

to collect from usens. The Agency shall submi:

those tariffs and oonditions for the approval

of the Gommission',

& a
,

by weighted majority wote, and thus it would seem thatl ﬂxg

Agency were permitted to establish taniffs by ids o, f‘ -

!

However, what is giwen with ome land is taken away by the otkisn

a8, t0 be effeatiwe, sucli -taniffls need the approval of the

_ Commission, wvhich ¢an only de. o by (unanimous) decision,

78
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4. A look at Furocontrol's African Counterpant, ASECNA,

L)

Tﬁe firgt multinational organization for the comumon
provigion of air trafﬂia; sexnwiges was founded im West Africa

in 1959. On December 12 of that year 11 Africen states, almost

R AT T AR
.
~

all of them former French aolonies; congluded a "Convention

Relative & la Création d'une Agence Chargée de Gérer lea k
’ v

e < KT

< (:3 Installations et Serwiaes Destinés & Assurer la Séourité ge la

PRI R

! Navigation Aérienne en Afmique’et & Modagasoan (ASECNA)".(ao)

The "Agence pour la Sécurité de la Navigation Aér~

. . ienne en Afrique et & Madagasaar" (ASECNA), aauording to art, 2

of the Convention, is nespoﬁsible for the management of installa-

; © tions and gservices established for the provision of air traffic

services,

. r

! To this end "Les Etats signataires s'engagent & mettre & la

N e
disposi/tion de l'Agence les inatallations et moyens aatuels

‘négessaires & son fonotionnement". (31)

\ . The Agency, which ealls itself an "Etabliwsement Public", is

\_ ... odministered by an Administratiwe Coupail. The originsl .

\30\Text (extracts) in "Yearbook of Air & Space Law", 1965,
p. 116. The contracting parties were the Céntral Afrim

‘ - Republic, Congo, Ivory Coast, Dahomey, Gabon, Upper Volta,
AT . Mau itania, Ma.da@ucan, Nigor, Senegal and Chud.

31. Art. 2,\ASECNA Conv.

/

ki
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composgition of this body, such as it exirsted‘;until 1972, ’clearly
_ revealed the aotual diviision of powen within the Organjzations -
of the 24 seats Franae oooupied 12, while the Afriocan meml:;erg:
each occupied one, This, added to the faat that the Organization's
he.a'dqu&rter;s are located in Paria, t;;ld that initially 99% of
the skilled personnel was Fnench, ;justif/ics the conclusion that
ASECNA was primarily created as a form of devolopm;t’ai;d by
Frange to its former aoloni:es. , \
Looking at the legal setup off ASECNA it is note%ox\‘thy
that France, while not & contracting party to: the Conventiox;, .

‘ ' is nevertheless represented in the Administrative Coumcili’as

A

noted earlier it occupied half of that body's seats until 1972, ¥

Furthermore, the Organization's Headquarters are locafed in the

territory of a non-contracting state (Franae), wholl;i’outsid, N
the scope of its activities (West Africa).
These facts contribute to the impression of ASECNA as an organi-
zation of a rather peculiar legal nature., The Independence of
the 0r°gu.n°ization scems equally disputable. e
Eurocontnol and ASECNA differ mos.’l‘z aclearly in the fact
that the ASECNA Convention does not providL for any tramsfon .
of ATC responsibility by its member—ata.tee}"to t/hle Organization,
. ASECNA only manages and operates the facilities provided by
each of its members. Also, ASECNA peraomnel dw not all wonk
:

under uniform conditioms: R

, .
% ! /
- 7 O
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"Les personnels détachés auprds des Services de '
1'Agence installés dans chaque Etat continuent
& &tre administrés dans leur eadre d'origine, ou
v suivant leur statut d'origine par 1'autorité qui
s compétence pour les adminiastrer,
Ils sont rémunénés par 1'Agence conformément
leurs r3gles statutaires d'origine sauf accord
de ltautorité quii les administre", (32)

N -

J ~

Th,; pre(iominant positioni of France withim ASECNA has, in recent,
years, been reduced due to. two nevisions ofi the Convention, The
first one, agreed upon im 1972, reduced the number of Counail
seats occupied by Franae A'blo 8, while the African members obtained
14 seats, The most necent nevision, which took. effect in 1874,
intjroduced the one-gtate-one-vote prinaiple oy the Council, thus
5,\fon‘m11y making France an "ordinary" memben, ‘,

1 Most noteworthy of ASﬁCNA's achievements has been the
introduoction, in 1862, of a common route charges systom.(aa)

This system today provides for the maim pant of the Organization’as
financing.(a‘\t\)lt was the announcement of this charges system |

that triggered off the debiate on thia subjeat, as demcribed in.

Chapter D’ of Part I.

32, Art. 4, ASECNA Conwventiom. .

33. See p. 48

34, See: SanMarco, "L'igexme poun la Sécunw‘ de la Navigation
Aérienne en Afrique et 4 Madagascar”, in Revue du Secretaine-

‘ Général &' 1'Aviation Civile, no. 150, 156 Mai 1974,
« . Ppe 134—-138, at 135, ¥

‘;y
“
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CHAPTER C

~e

THE ACHIEVEMENTS OF EUROCONTROL

1, The Operational Functions,

On March 1 1963-tha Eurogontrol Convwention entered
into force: exactly 1 year later the first effeative transfer
of ATC responsibility took place when the Eurocontrol Agency
e Brussels FIR.(aE)During the

" took over upper area control in

next few years, however, no othéer member-state ennounced its

° intention to a.ilow for a simil/o.r tranafer: it was stated that

much more time was needed to study the techniaal and operational
congequences of & trensfer-of ATC responsibility over part of

- their airspaces, / ; Yo
In 1966 a way out of this dilemma was presented to the Eurocontirol
Commissions in the so~onlled '"Meroni: Repomt" iti was suggested

that Aré roap0n31107\ity ower the upper ﬁimspaco huhould be

{
¢

AN —~

35, The Brussels FIR aovers the whole of the territory of Belgium
and Luxemburg. Air traffiic senvices wers exexciised through
existing Aational en-xioute facilities.

e

. ’ ‘ 82 .
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transferred to Eurocontrol, while actual operations"would conti~
nue to be oxeroi’s;}d through existing national i‘.nst:ixll(a.tions, l:u
it no longe? under the nesponsibility of the national govern- ‘
ment, \ ‘ , ‘
Through thi; "legal fiction" the contracting 'sta.tes found a
solution -for the implementation of art. 14 of the Convention, ‘
vhich requires the transfen of ATC funations in the upper ain-
sptipe to tht; Eurc;cont‘r.ol Agency. Tlius,“ the govermments of the
Fodera.cl Republic of Gema;xy, Great ﬁrita.in, Ireland, France, and
the N.etherlands‘each ooncluded bilateral agreements -with the
Eurocontrol Organization which created the situation as envi- "
sioned by the Meroni Repont. This situation has thanged only
little since then: only Belgium and Luiemburg have entrusted
operational ATC responsi;b:iilimyofpr the uppon‘a.ira;mbo it.o the
Agoncy,(as)whilo the FRG has only done 8o for the nonthern part .
of ita terri;tory.(a,:)

The highlight in ’;.he short histony of Eurocontrol was
the entry into operational seomri.ce on Marah i, 1972 of the iiaan—

tricht Upper Area Control Centre (UAC).<38)Thia Centre was the

©

n

36, Since 1972 these senviaes are being provided from the Maas-
tricht Centre, operated by Eurocontmol,

!

37. Upper area control for the southern pant of the»FRG was tio
be provided from a separate Eurocontrol centre,

38, Maastricht is looated im the southern tip of the Netherlands,
alose to both the Belgiaen and Goma.n/}b%mom.

o
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FIR (thé\ northern halfl of the FRG). Howew r‘,gﬁransfer of ATC

“pattern ot‘l\\ air traffic owen Dutch terriitgry’is such that inten- ' :
, sive aaurd;nation ‘is requined‘betmeen th;e Maestricht UAC and the o -

_ national control cenives, Both Eurocontrol. emdg't,he Duteh govern-

' for theupper airspacge of the Netherfands the gontrollers

\

first, one to be 0perated oialuaiv;ly”by Eu#oaonf}i'ol for the -

&
-

pronslon of air traffic services in 'bhe u;fper air space oven =

-

. Belgmm, Luvemburg, the Netherlanda, a.nd » FRG. The Mu&striohu "

£ H
t

UAC makes use of an advanaed system of ATC éutomatxon, aa.lled

the Ma\ﬂa.strich‘t Automatio D&ts. Processing a (i Display System

- LS

_;sem aes xn tlhe

(mm& Initially the Comtre only pronde

Brusae s-FIR: on Manch 1, 1974, it also & sumed e,:.r tnaffm
semce sresponsibilitly foxr the upper air pa.oe of the Hannovexn* ~

-

responsibility for the ugper airspace of the Netherlands' has

been delayed until at least 1978."1'he Dut éermia.utiml authow

S

rities haYe stated that the »reason for this delay is that the

\
a2 Ly

I . - . -
ment have avknowledged the exijtonce of [this problem, Howeven,
an additionsl problem is not mentioned fix such official state-

mentss govex‘fmen’% air traffic controlldrs at the Amsterdam Centre
i
regerd a. tmhsfdr of ATC funations to jthe Maastricht UAC as &
J
threat to thézr jobs. When the latter lassumes ATC mapons:.bih.ty

e

employed there will work under more favoumble tgms of contract,

than those ~employed by ifhe Dutch governmen‘h. Funthermona, there
La no guare tee that 'bhose auntrollona who wiill become rédundasit

a8 o result of the transfer will be able 'ﬁmmnl{uﬁ the Mnantxjinht 5
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39, See p, 40
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. UAC: as a European orgenization Eurocontrol muat follow a

Europea; employment policy, analogous to the European Commmunim
ties. . )

A similar problem has contributed to thlo unusual
situation whioh hes arigen around the second Eurocontrol Ul;pen
Airspace Control Centre neamr Kurisruhe, Gema.ny‘. Ori..ginnlly,
the Maastricht Centre was to have been responsiﬁiole for air traffic
servigesrin the upper airspace over all of the Federal Republias
e aeries of-‘evgnts, however, oaused the federal government ato
change its mind about delegation of ATé reapo;siibi:li'b'y to: the
Maagtricht gentre. As has been mentioned oarlier,(ag)tho nunben

[}

of near-misses between ciwil end militery aircraft in Germain air-
spage cl;.mbed to an unaoceptable level d"uriné the 1960's. A .
record-high of such imncidents in 15;89 promptied the fede.ral governs
ment to dedide for aomplete imtegration of cimlil and military -

ATC operations, Obviously this would con'flict/ with o'bligatipns
arising out of the Euroconirol Convention, whose article 3 states
that the Agency only provides services to 'bimt ‘military air-traf-
\in‘ vhich gonforms to IGAO procedures. A ;:ompromise was found ia
tmnsf)erring to the Maastricht Centre air traffic senvices only’ Y

for the Homnover FIR: ciwil ain traffic was to be controlled by

_ Eurogontrol personnel, vhile military aperatismal traffic noti

o

o ——
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.

conforming to ICAO procedunes.would be controlled from Maastricht
1 by German Air Force oontﬁpllers,' uging Eurocontrol facilities,

but under the respenaibility of the German Air Fonce, This way

% ¢ facilities 'aiaila.bile for the control of the upper airﬁpaco over

the souﬁern_ part of the FRG aould' gtill be used, and & confliat " .

with the Eurocontrol Convention was avoigled. This situation heas |

now existed for a number of years, and it provides another ex- ;
( auple of how nember-states lmve», found it nfoessary to employ lew~

gel sublleties in order to avoid oonfliots with obligations im-

P Y R R PR I e T A e v

posed on them by the Eunocontrol Convention,

.

' This manoeuvre ca.us‘ed the German federal govermnment to
be faced with & new problem: the upper air space over the southe’rn ;
pa.x"t of its territory would still have to be brought under Euro-
control "jurisdiction", In November 1970 the Eurocontrol Perma-
nent Commission accepted /t,ho proposefl brought forward by the FRG

, / - ,
to set up a Eurocontrol UAC near Karlsruhe vhich would provide

BT S AR T da o v e BT §
/

LAy

gervices in the remainder of Geman'upper airspace, As in the
case of the Maastricht Centre the German Ain Fomce would provide
services to military operational traffic from the "same logation. . N .

Thus, the unusual situation would be credted whereby a

Eurocontrol centre was to provide gervices over tho‘,terri'tory of'

one member~state only. This centre- would never have beén built - '

*

’

£ ~ o 'y, a
if it were not for the consequences of the decigion of the Geruen

federal government to integrate oivil uﬁd‘ military air traffic .

" gontrol in its eirspace, - ow

e L

’ N » ’
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. »Na.%u‘nally, these developments did not escape the atten-

v 4 . h .
tion of the air traffic controllers employed by the Bundesanstalt
,fur Flugsicherung, the govermment agency responsible for all an‘g

&

navigation semoes in the FRG. (40)They were awane of the faat

£

that controllers employediby Eurocontrol reaeived higher overall °

I3 B . .

‘salaries, coupled to' attractive fringe benefits, due to their

status as a Puropean civil semnt.(41) )

/

[N

 rargr P RS S iYL

-All this contributed to a prolonged go-slow action staged by all

German air traffic controllers during the summer'of 1973 which -

e R EsS

s;veroly disrupted air traffic all over Western Eurqpe.“ay

By that time it had dawned upon the German fedemal government

PN

that ift wmc,ambelr.shixp to Eurocontrol ‘had turned out to be a liabi-

lity rather than an asset: developments subseciuent to the con-

. N clusion of the Eurocontrol Convention had sinpiy ocaught up with

3 ) . o it . R ,
After consgideration of' ways of pacifying the a,i.sr\trjaf‘fio:

controlleras the federal government, in the course of 1976,

( P “ , w

] announced its intention to man the Karlsruhe Centre with i'ts own |

controllers. rather than leaving its operation to the Eurogontrol

Agency. The govermment argued that the opera.tionol,l congeptions
~ !

L g

40. SGO Pe a1

41, See p. 84 | )

42, Near-misses in Germgn ai:napa,ce rose to a record-high during
that year; sée p,40 e

8 : . ——




upon which the present Convention is based have proved to be

v
o

g obsolete .(43) . :
The decision has yet to be approved by the Eirocontrol Per-

[+
manent Compission, but this gan be regarded as a mere foma- T

lity.(, )The result will be that in the ainspacé over southerm:
Germany the lower pa.rtqwili cont.inuc; to be controlled by BFS
controllers from the Frankfunt Centre, whereas the upper partl
will ;eueive serviges from the new Karlsruhe Centre, scheduled
to become operational im Febnua.ry 1977, This aenire, although

opemted by the BFS, will remain & Eurooontrol installatiom,

operations falling under itis nesponaibility. This qompliaated

" get—up will last until 1983¢ when, upom the expiry of the present_

Eurocontrol Convention, the Karlsruhe Centre will be converted
into a fully national undertaking.
s« The events recited abowe will have illustrated the

doubtful achievements of Eunocontrol in the operational field,

ern eleo~

Although the Maastricht UAC is equipped with ultra-
M 1 -

tronic aids most air traffic control experts

-

it does not constitute the significant bregkthrough in.air traffic
/

Y

m to agree that

ocontrol ‘it was meant to be, Efficlent

.

dance of jet airoraft

3

43, By this is meant the division of the airspace into upper and
lower portions., This view is shared by officials in mogt.
other member-gtates (Source: Handelimgen der Tweede Kamen
der Staten-Generaal, Zitting 1975-1976, p. 41563). g

44, Such was the opinion of the Director of Public Relatious
of Eurocontrol Headquarters in Brussela,

~

J
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could equally>well have been provided by the national en-route

control centres, given a certain degree of cordination. These\
‘l P '
same experts also question the divigion of the airspace into an

upper end a lower part., At the 'tginfe, of the oonclusion of the
Euro;':ontrol Qonvention it was predicted that the new j;t“ air-
liners would mainly be used for medium and léng-haul routes. How-
ever, by the end of the 1960's it appeared that short~haul ;‘outea
such as Londobn—Po.rias'a.nd Fra.nld‘urt—m:xsterdam -were being Ope'ru.tedl
exclusively with jet aircraft, Most of these flights d<‘) not ex-
ceed Flight Level 200 for more than 20 minutes, thus making a
se'po.rate control centre for this portion of the ai:;'space an Une a &
necessary couplicating factor for the pilots., So, ironically,
practice has pf'oved that Eurocontrol often aclxiev;s ‘exactly t;h;.
opposite of its overall sim, i.e. simplification in air traffia -

1

control procedures, . - ) .
. ‘ . ° "" A °

}

2, O0ther BEurocontrol Funections,

&, Research and Training,

; Problematical 'though the operational functions of '

/ Eurgcontrol have proved to be, two other categories of acti.vige;'.._ ,

have met with more success;*These are, first of ‘all, the Euro-

4

control Experimental Centre and 'the Institute of Air Navigation

Services. ‘ . ’ ,
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_The, Expermental Centre, looated at Brétigny», near

Paris, wao founded ‘at an earLy stage in order to allow experi- o

o

ments with and evaluation of ocontrol prooedures and ATC equip-

- ment.(45)1ts most noteworthy a.édbmplish’ment is an air traffio

control simulator, the only ome of its kind in Europe. The
& . ‘ 4

simulator has been linked to» the Concorde flight simulaton at '
Toulouse, in order t0 allo‘w controllers to fami}iagizo themgelves

v 3
&

, «with handling supersomnic airaraft, _ ’ . *

o

The Institute of Air Navigation Serv.ices was built im
"’ . 7 “ ‘ , “
the late 1960's near the aity of Luxemburg. Its purpose is the

provision' of air traffic control training oourses: these courses
¢\

A

are available not only for progpective controllers from member-
4 - . IS .

" atates but also for those from third states, Im additien to con- il

. e e o
troller training advanced and specialist courses are given for
various categories of air traffic services personnel, .. ,

The ultimAte a.-im- .of the 'Iiié%'i.tut‘e is the standardization of tﬂe

@ ta g,

training of c?ntrollens on a ‘European basis, and the harmonzze- :

tiou of mstruction grven at national tra;n:mg schooln ( ) . u°e

l;. Thz Coumon Route Charges System.
s/ - .

hd . -
- . PR,
-

L4

S Perhaps the most successful funation that Eurocontrol = --.

~
et et 4 A ot 1

7
performs today is” thé maintenance of a Central Route Charges 0ffigce,

'
L S . °

456, See for more detailss "Eurocontrol: Growth, Aims, Structure",
46, Sees” "Eurocontrals Growth, Aims, Structure",
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which collects charges based on & common route charges system,

Having d,e%oted atténtion to the inbreasingly“controversial

[y

~ question of cha.rges imposed by sta.tes for the provision of air
’traffm semoes at-an eanlier stdge(47)the Duroaontrol chu‘ges

B aystem merits a more detailed description, In faat,. this syastem

- .has played something ofi a key role in the development by ICAO -

s (8)

of pnnclplea applicable to such charges /{.
. f{ A *C.
P "In July 1 89 the Penj)aneix_t Commiasion approved a uniform.system

v R ‘
of charges for the use of en-route air navigation faoilities

~ provided by Eurocontrql member-—gtates,, The system, scheduled to

* - ‘

o go 1nto effect as ‘of Nowember 1, 1971, had Been. developed by an .
1ﬁ'tergovemmental worR:.ng group on route cha.rgea, Bet up in 1965,
The intentmn was to gradually recover the coats incurred by,

both the Organization and the member states., Motive for this
. 4 ..
- degigion was that civil aviation, with the imminent introduction
= of wide~body equipment, was evolving into a mass transpox:_t. faaim-

x " lity competing with surface transport, Therefore, as in the onse

- L

of ‘the latter, it would be reasonable for air transport to bean

® e ]

‘6’ fair share in the cost of facilities provided by the states fon

itg use, 0

c
. At the time of the signing of the Convention the introe

duction of such charges had already been foreseen, as witnesses

o

1] BN ' - ;"\,’ ' , Q }

47, See p, 42

48, See p. 44 / ' o

S
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\ article 20¢s oy ‘

. . . i
| : v, . v -

1 X |

/ "The Agency shall establish, where applicable,’ in

Lo application of the directives of the Commission ;

'\ . ' formulated in accordance with the provisions of ‘ ,

- paragraph 2 (e), of Article 6 to:the present Con- ‘o
vention, the tariffs and conditions of application ‘
of those charges which the Organization is en-
titled to collect from users. The Agency shall

! subwit those tariffs ond g¢onditions for the appro-

: val of the Con‘iasion'_'.

o e

The announcement of tl;e proposed Eurocontrol. charges caused &

RNV L e R R e e S e
™~

congiderable stir im the aix transport world, even though a

3 . _s) ' number of states were alneady lév-ying route chargea.(‘m)C{iti:—

% | cism was meinly diregted at Eurocontrol's intention of ultim . )
. - o ‘ ’ : ’. © ©
! . : mately recovering full cost. In response the Organizetion pointed o

] out that the proposed system was wholly within the ICAO guidelines
H ? 9

M <]

S " as set forth in the 1967 Council Statement to Contracting States, {
| preflecting the recommendations.adopted by t{heu 1967 Conference . _;%
( " on Chaiges for Airportg and Air Navigation Facilitios.(?o)' ; ’
| % ) In September 19'}0 an agreement relating to the colleotion of Lo
} . - /the charges was signed between the member states and the Orga- //’} 1

nization, (61)1’119 moat impontant element im this agroen;ont :lLFthi/
b n Pmenty is

t

/

"
' v « ‘

‘ o 49, Among these statea wene Canada, Ireland, Australia and E
: . New Zealand, * ’

\ . 50, 'See p. 44

| 51, Text in Eurocontrol "Agreements", Brussels, 1972,
X i . o ¢ s
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set@ing,ﬂp of a Central Route Charges 0ffice at Eurocontral
Headquaerters in Brusaels., Its funation is to calculate and colleat’
the route charges on behalf of the member states,

/- At that same time the Organization offered othey Euro-
pean states to coII‘eot, using its syt;tem and Central Office,
charges to be levied by these stateg for air navigation services
rendered by them, This offer was accepted by Austria, Switzerland,
Spain and Portugt;.l, so that in 1971 the“Conéral Office started

.sending out‘b'inll’s on l;ueha,lf of 11 Europeam states,
All participating states conoludgd bilateral agreements with
the Organization im order to entrust|it, on their behalf, with

the authority to colleot, the charges (52)

, " The key element in the syst (i)/that the user receives

only one bill for every international flight, irrespective of

]

~ how meny of the 11 countries havé been ovenflown. Thia represents

& congiderable simplifiontion which lies much more practical value

than the actual Eurocontrol ATC oberations di:s(maaled. above,

-

It also relieves the national governments of an: unwelcome ad—

ministrative b\irden,. vhich im turn results in & savings ‘both in

. I
terms of manpower and tax money, - , .

. ’ ' /\
In accordance with the ICAO0 guidelines the charging aystem iw
based on distence flown and sireraft weight, and the approach ¢«

towards. full recovery is a gradusl one, Distance flown is measured °

v
. . '

.-

52, Texts ibid,

!
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in stretches o ,lom, eachi each 100 lm. flown represents:

/
one distance factorn.

‘ .
After lengthy discussion the aircraft weight' factor was de-

fined as the squnre root of the aircraft's mnmm take—off

wugh'b ~ ®

¥ "support for which was found in the view of certain -
economists that, for a given class of alrcraft, .
productivity increases with the square root of -

[PUTP R
r

a

Y its weight". (53) ol “w : ! |
» " B
' [ }
The unit weight was set at 50 tons at take-off, which rou;g\l’xl‘y“‘\‘ :
corresponds to such jets as the Boeing 727-100 .or np'”ﬁgao,‘ | :
which account for most of the flights in the mroco:'bro; Qi'egi"on\ | E
This results in the following formula for the nigift‘ factors ‘
. ) -
‘\/manmum take~off weight " s -

50 tons '
‘ D ! !
Remenmbering that the distance, factor was set at 100 km., we see \‘
that'a DC 9 (weight- faston 1) flying 100 r-1) ‘ §
generatea one "gervioce j\mi.mtx!', which in turn determines the route -
charge. ' L . , ‘

However, the gerwioe unit waries from awuntxy to country,vth‘at
\ " N o

@

-+

563, Cy Silvain, "A Route Charges System for the Whole of Europo?“ '
" Burocontrol Review 2/71,
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However, the serviae unit vanies from country to: gsountry, thaet

of the Netherlands (the highest) being 3 times as high as that

of Ireland (the lowest). This is to reflect factors such as
Services provided and traffic de;xsity. ‘Thenefor;, the route ch;:.rgo
for a given flight iis detemix;ed by multiplying the number of
pervice units gemerated in the-a.irSpa’ce of a given astate by its
service unit rate, ' . '

In contra'st to Eunocontnal's operational functions the cho.r.ging\
system applies to the use of both the uppen‘a.lxid the lower aix
space: the participating states i;&ve ‘completely transferred the:
charging euthority to Eunocontrol. Only the approagh.and depar-
ture control services (which extend up to about 20 miles from

the airport) have been exaluded, as‘ charges for these servioes
are frequently included im tix:a airport feea, ,

. The initial reoov.eﬁy rate was set at 16% of costs, .based
on 1989 figures, On November 1, 1973, the mate was doubled to 30%

(baged on 1971 costs), and on November 1, 1975 this rate was

egoin doubled to 60% (based om 1973 mstsj. Regently the Perma~

——nent-Commission-decidedto—imarenge—the rate of recovbry to 85%,

as of November 1, 1977, This amounts to am inareasge of ly 26%,
e sharp departure of the 100% inoreases which had been imposed
until now, This move may langely be attnibuted to pressure from

the flag carriers of the Eurocontrol member states upom their

" national governments. Most of these oﬁrniens, pantioularly Air

Fpunoo and SABENA, ave in o precarious finmancial situation, They

« © 3y <

L
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ha,v.e stressed that an inorease to full xecovery in 1977 (&8 had
originally been planned) would thwart theim attismptis 0 ‘neturn

©

to profitable operations. -
%. Conclusion.

In aspite of the initial objections brought forward by
. the air carriers the Eunocontrol charging system has been
functioning as expeated, The gradual progrossion in the rate of

regovery is conform the ai)pro;;riate ICAO ne&omendations, as id

~

Q
A the timely announcement of new increases, It nemains to be seen

whether the step to.full recovery of costs will be taken before’ .
the present Convention expires, As we have mentioned earlier(54)
a rate of recovery qf between 60 and 75% —nep\resents, in our view,

the maximum to which staf.eg should go im making ua;rs pay for air

e navigation gervices rendered to them., Consequently we would argue

9 1
that the rate of recovery im the Euroaontrol common route char-

ey

l;enefit" of & well-developed air transport syastem such es it

exists in Western Europe nepnesents & pensuasiwve argument to make

the commmity (i.e, the taxpayer) bear the remaining 25% of the

»

coata of air navigation senviaes,

&

54, See Pe 49 806G,
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GHAPTER D

. THE FUTURE OF EUROCONTROL

v

On November 20, 1975, a Eurocomtrol prué releaso\"‘“ ™~

was issued bearing the titilde‘ "Eurocontroi's Futune Assured", \X

4

This language implicitly suggests that Bunoocontrol's future had’ |
d

up tothen not been all that certain, as indeed it had.not,

’

still is not. )

“

The conalusion that the Organization's future was assured had -
been- drawn bs' tlre .‘then President of the Pem;;nent Co;nnission;

Netherlands Minigter (\)f Toansport, Tjerk Westenterp., The Commiig-
Aaion had rgqnested him atokundortake a fact—fi‘x&xding‘mission ‘among

Eur(;oontrtfl's nember states to collect poz'njb;; of agreement as tow

whaet the Organization's tasks should be after the present Conw '

U NI PSS

vention expires in' 1983,
Westerterp managed to establish agneement on’ 10 points, .
“ . ’ G -
0f these the nos. 1, 6, 7 and 9 are of interest for our purposes,

Point 1 gtarta out as follawas R .
\ : )
\
! -

."It is the Memben States' view that Euxocontrol | N
must oontinue to exist beyond 1983 and that the
bases of a new Gonvention should .be eatablished )
well in advance of that time",
7
7

13

o7
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This ser.xtence contains the announcement of the scheduled death

of Turocontrol in its'pre"séxi‘ﬁ form., Since no member state wishes
to prolong the present Convention ‘at least ome of them shall,
. " \ - ~ 2

a.ccorciing to its artisle 3§, paragraph 2, have to denounge the

&

. Cohvention. Intention of such den@cia@ion mst be oompmnioated

to.thé Belgian goxnrernment at least two years before the expiry

.of the ourrent period: if nos state does so the Convention will

be automatically prolonged for periods of five yeers oach.(as)
&

Point °6 reads: P .

e . .
"The Jember States are agreed that Eurocontfrol mugt
be organised and managed with a high degree of
efftciency, inter alia, in order to justify the
route charges levied on the usexs", '

] i
’ .

’
< »

’ Reading between the lines this sentence neveals qritiocism at the

Organization for not having worked very efficiently in the past,
Sixgh crj.ticisx? iskpar'biic‘ulgrly d;irec;ted at the General Dix"egta'-
rate in Brussels, IHowever, it is the member states themselves
‘\who earn the major share of eriticism for Eurocontrol's lac'k_\of
e;fficienoys for a variety of reasons, admi.;ttedlij sometimes bejand
their c(;nt-rol, these states have not allowed Eurooontn)l‘ 40 be-

come what it was intended to be, This /situation has not been

S
]

[
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conducive to & high degree of effiéiency’in_ the management of
’ U

the Organizatiow. Thus the General Directorate has more or less ‘

& -

led a life of its pwm.
As early uos 196;7 it was ohserved that Eurocontrol's
4

achievements{in its first few years had been strictly limitedg

partly, because of its "somewhat ponderous structure as an inter-

“ na.tional'~org&nization".(m)mmo safge observer noted thati

“"both successes and obstacles are due essentially
to an organization structure that is inevitably
rather cumbersome and cennot entirely exclude
national political and economic interests, howeven -
. great may be the good will displayed
' . ious partivipants". (57)

It is evident that if the good will displayed by the purticipants

becomes less and less, the national péliti.»ca.l end economic inter—
+ 1 ¢ +

'ests will become inereasingly promineént, creating even largév

obstacles. Precisely this lias been the fate of Eurocontrol%

P i
Returning to the "Weate;‘torp Points" ar, 7 reads as
e

follows:s

~

u

"The Member States are in agreement that fullsmemben-
" ship of Eurocontrol does not necessarily entail the
transfer of aontrol of &ll or part of a State's airaspace",

[ - ' ,

56, "Eurocontrol. - Organization and Planning", Interavia 7/1967,

57, Ibid,.
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This sentence aolmowled’ges the failure,of -the sta.rtzng—pomt of

&
the present Conventions the transfer by the member statea of

their res onsibility for air "Era.ffi’:: services in.the upper air: ’
space to ?he Eurocontrol kgenc;. (58)Cons’eq'uenily',' é. x;éxf.’ Euro-
control Conv;zntion could gc; oxﬂy as far a3 to make such transfer
optiona.‘l. Meanvhile, the Maast;‘:tcht Centre is cxertam to be the -
first and the last supranntxonal ATC centre in Europe. A],tl_}g?‘gli
the Dutclg government has stnte,d its reasons for (fela.ymg the

transfer of its ATC responsibility for tho,ixﬁper airspace over

its territory, Belgium is now pointing its finger at the.Nether-
. 2 '

' ~-dends for frustrating Eurocontrol's further development, More-

over, the Dutch government, on its part, will find it a politiaal

v

impossibility to further delay transfer of ATC functions to the

M&astncht Centre.

«
[

In Ireland, a proJected Eﬁrocdntrol Uppe’r Axrspace Centre

et Shannon is being delayed by the Irish go'grernmept, vhigh is
v - . \ _ . . . * .- o 0" . v
not convinced of the advantages in any Eurocontrol-AT¢ tresponsi--
' ; e ' * : T ams ! "6‘-\ @, ’
bility over its own' airspace. T
: o - o

PEEE I Ao

France a,nd Great Britain have, during recent sessions of the

4

Pemanent Com1ss1on, made it c’lear that they do not- contemplate

.o

any actua.l tmnsfer of ATC responsibility to- Euro"non'brol In fact

it _has been Fmﬁce which was behmd the creation in 1966 of the

. - -

»

58, See art, 14 Convention, |

100
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fictional -tran'ssfler%{f responsibility recommended by the Meroni

\

. ’ ) - *
Report.(a\b) ) ‘ ‘ i
' Lastly, nr. 9 of the‘"\!'esterterp Points" deserves

g
@

- quotations

- e . - L 2]
« ~oava >

. ~

"Pransfertof air traffic control to Eurocontrol
by Member States will depend on national defence
considerations as well as those of & political,
operational, technical, economic and social (60)
nature and must be compatxble with the overall
oim of ensuring, on & permanent basis, the safest
and most efficient air-traffic contrmlo
in the Member Statea’' urapace"

'.’

3

"It is safe to say that this proviéign, read in conjunction with

point 7, effectively kills off agy future pogeibilities of
further transfers)by states of ATC operations to Eurocontrol,

*
It. is this combination of points 7 and 9 upon which the German

- federal government based its decision to operate the Karlsruhe
N ' \

UAC itself, with the aim of turning it inte a fully national
centre upon the expiry of the present Convention. In viow of tho
obligations under iho Convent:.on the Karlsruhe Centre will have

to be operated on behalf of and under the nesponsibility of

59. See p, 82

S
A -

L -

60, This is & hidden reference to the fear of air traffic
controllers of losing their jobs, ond complaints about
higher salaries earned by Eurooontrol personnel;
see p. B4,
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(61)

Eurocontrol, but the controllers will be supplied by the BFS.

At this time (November 1976) this decision by the Goma.n' govern= ‘

ment still needs the a.i:prqva.l ‘of the Permanent Commission, but

as operations outside German &irspace are not directly affeoted

it is expected that approval will be obtained, e

-

61, After the announcement .of the German federal government's
intentions concern was reported among Eurogontroel personnel
about their job security ("De Volkskrant', June 23, 1976).
The Director-General of Eurocontrol informed the 40 control-
lers being trained to work at the Karlsruhe UAC that Buro-
control could no longer employ them if the German decigion
would ‘be approved, However, the majority of this group is
of German nationality, eand the BFS has guaranteed their eme
ployment at the Karlsruhe Centre, (Handelingem der Tweede
Kemer, Zitting 1975-1976, p. 4163;)

-

102
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CONCLUSION
" Is Eurocontrol's future really assured? After examina—
tion of the "Westertexp Poimtg¥, and the developments l,géding

o

up to the current crisis in Lurocontirol's existen.ce,”the answen
would have to be in the negati‘ve. A continuatiom of the Orgeni-
zation in its present form seems impossible. It appears certaim

ﬂmt none of the member states will wanti to see the Organizetion

continued on the basis of the presen.t Convenbion,

L ~
Has, therefore, the mwultinational, integrated provisiom. -

of Air Traffic Control service proved f;o be a failure? Not
necessarily. In the anse of Eurocontrol, subsequent’ developments
made obsolete the operui:ional basis for- the Organiz‘a.tion's
funotidns.(eﬁa)ln/pa.rticular the division of Lﬂ‘xwaiirspace into

upper and lower portions has proved to e & congept which pro-

vided no advantages to ATC services as required by jet airarafti

¢

82, See p. 88-89,
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\ N
Additionally, the large member states (Gieat Britain, 'Fra.nue, "
and the Federal 'Republio of Germany) appeared to loge interest
in Eurogontrol not long after the entry imnto force ¢f the Con-
ventiog:. France, in partioular, bepame awave of the po}iti:oal
and of)e'ra.tional difficulties that wo}nld be the result of the

transfer of ATC responsibility as envisaged by the Convention.

A R /s

For that reasom it took the pomition, embodied in the Meroni
i}

[

Report, that a transfer of ATC responsibility could 'be carried
out om paper only, with senvices continuing to be provided by
~ the existing national ineballa.tions.(ﬁa)l'b was the adoption of

v+ this position by the other member states im 1966 vhi-cig marks the
{ : AN L

t
A ~

beginning of the end of Eurocontrol, .
* This limpe of &dewelopment has now oulminated in & situa~

tion in which'all Eurocontrol member states (with the possible

d

exception of Luxemburg) find themselves bound to an organization

w0

from vhich they have not derived any real benefits in terms of G

simplification of ATC procedures, as was the objective of t.he

N

Convention., In fact the only successful funation performed by

Eurocontrol, as has heen poimtied out earlien,(“)hus been the
f 7
common route charges system, adwinistered by the Central Route

4

Charges Office in Brussela.

<

63, See p. 82,
Fv-See-p, 804 — _ e
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What, then, is the real future of Furocontrol? This will
largely ‘be determined by the political courage to.be displayed
" by the p;'esent member statess before the end of thig decade one

, or more 6f them will have to bake the initiative and produce a

!

draft for a new 'Euk;ooon'brol bonvention, to: succeed the: present

s o
4 2, 1

one in 1983, ' s

It seems c.ertain that‘the Benelux states and the F’Ri} will want

to ooxrf.inue the Maastricht Centre: iti would be unthinkaixle,‘,‘
both eoonomi?ally and po?]ji'rtically, to discontinue operations
at that centre, built at ct;nsiderable cbst, a.nd re-locate ‘them
: at national centres. Just how the Maastricht Centre will be'(
incorporated into a new Convention (if at all) rémains to. bq’

seent” its-operations do not directly affect the ren;aining memben
. . Q ! .. ' S
states, ' o )

3
3

| !
What does seem certain is that no similar centres will b‘e\ called
! 2 )

+ for in a second—-generation Eurocontrol Ox‘{’;aﬁizg;tiom -the getting
~  up of such gentres will be made optional at best,

{ Another funotion that is certain to survive is the Cene

;xjo.l Route Charges 0ffice. Aptlxrt from 1115 successful operation
another factor atrongly contributes to its co'nt:i.nua'bion':”a
number of third states (Spain, Portugsl, Austri;a and Switzerland)™
pai‘ticipa.te in the aystem, A possible disoontinuation mnl'd‘
ce?té,inly not be welcomed by these states. _

Sumning up it is safe to predict that only the name

"Eurogontrol" will continue to exiat, The new orgenization, if

Rl e n ™t ta v Bl Ao s ek ST A A S i b b




g
b5

~
A 2t oot o

-3
KR AN i

R sty

-,

.o

e

TR Rl AR

[ T

G

it does come into being, will be a far axry from the ambitious
goal of an integrated Ain Traffic Control service for Euroi)ea.n .
upper air space., The new Conwention is likely tw ;5ngentrate
on cobperation and ootrdination, and mey include @ codrdinated

training of air traffic controllers «at the mrfmonﬁrol Insgtitute
of Air Navigation Services im Luxemburg, -

The actual provision of, and responsibility for, ATC servi,;e

will remain within the domain of the national soverekgnty of
i

states. In spite of the disappé'intiﬁg outgome of the Eurocontrol

experimen’f, the poséixbiliity of an imtegrat;d European Air Traffic
Control Authority is noti dead yet. Experts are agnvinced of the
technical and operational feasibility of such an a,:lthority: :/i.'t.(.
m;uld a.ssun;e control responsibility as soon as the aircraft leaves
the departure control area.. “The sircraft would then remein un~ |
(;er the ctontrol of the Authority until it approaches its destima-
tion, upo‘n which (mational) Approach Control would t;ke over,
Such‘a. get—up wgulld function without any division of the airspace
in upper and lower areas. )

The only obstacle that stands in the vré,y of such a plan is the

political will of national governmentst the Eurocontrol experiment.

" " has furnished pr&of that this obatacle is a formidable one, s

-
+
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PREVIOUSLY COPYRIGHTED MATERIAL,

LEAVES 107-117,
NOT MICROFILMED.

) COPYRIGHT: MCGILL UNIVERSITY

"YEARBOOKOF AIR AND SPACE LAW 1965"

MONTREAL, 1967, LEAVES 156-166.  _
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