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.~a.,our. toward. the opt bua c1e •• lopllnt of AIr Ica '. air 

"l'Vic ••• < • 

~. 

·z 

'. 

• 

L. 

.... ' 



i 
1 

l 

( 

• 

/ 
iU. 

· ... ulll 

Le dI".loppe .. nt d' un r .... u "rien e~f icac., 

.' acona.ique et .Or en Afrique e.t un 'la .. nt-cl' lUX tenN • 

d 'un effort collectif afin d' -'Uorar la situation acona-i-

que ete ce continent. 

L'Afriqu. a attribua 1 la C~l.s1on de l'aviation 

chi1e atricaine (ArCAC) et 1 l'A •• ociation d •• ca.paonle • 

• lrienM. afric.ine. (APItAA) le rOle de concevoir -de. 

_ 'Ill polit ique. .ur 1. dlYelo~nt du tran.port "rien .ur une 

ba.. continental •• C.. deux derni're. ont ~ale.ent pour 

objectif de pra.ouyoir la cooplrat ion entre 1 •• dl fflrent • 
• 

.... t opti_,-- de ... rvic •• a'riens en Afrique. 

La pr .. i're parti. de cette th... prl.ente une 

'. re.ue glnlrale du cadre regla .. nt.lre acono.ique concern.nt 

'\ al 'a.taUon œ •• rdale par rapport aux .doenc •• propre. au 

tranaport "ri.n en Afrique. 

~ LA .. conde partie cc .nce per l'Itud. de. racteur. 

perttnent. • l'adaptation du raQionali.. 1 l'a.iation 

chi1. et .. con.acr. aux probl ..... t perapectiv •• ayant 

trait ,1 l'a.lation ci,,11e .n Afrique. Par la suite, 1 .. 
, 
l'laI t.at Ion. au cours de. d.rni'r.. anna.. d.. deuli 

a .. ociatiOlY ci-haut .... Uonnl .. _L"Oftt an.lya ... du point 
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( 
.. 

" 

( 

-- . ---

iv. 

cie ... cII'olU de trafic et cie urif. "ri •• , aln.i que 1 •• 

po~,~ ft 1*. nec .nd.~lon.' en ce ctc..in •. 

L'.laboraUon d .. politique. appropri' •• dan. 1. 

ctc.atne de. drot t. de traf te et d. .tarit. a'riena, .at 

prblordiale au'" M\n d' effort. en .. ra un cM"loppeaen~ 

optu.. ete. _",Ieee "rien. en Afriqu •. 
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Protectionil!m for COIIfterclal aviation by individual 

states can be traced back to the inception of the air 

transport indultry • In a stu<1y entitltd -Airl!ne 

• ubsidies-, Legrez 1 observes that: 

-Air transport vas a del1cate. child vhich 
ca .. e into being thanks to the technical 
advances made in aviat ion dur ing the Pirst 
World War. It. parenta, individual. states 
laviahed .uch more car. on it than they 
did on its eIders - ahipping, staoe cOach 
servic •• or eyen the railvaya ••• Coaunercial 
avia t ion vas dependen t on goy,rmnent a id 
and assistance in every country, vlthout 
exception - not only during it. infancy 
but allo durino i tl lon9 adolescence.-

The stage of deyelopment of a nation'. air 

tranlport industry, as ia otten the caae vith ot,her 

indu.trie. tao, viII in-lluence every state in its aviation 

relation. vith other state.. Th. tattered condition of the 

air transport illdustry in the United IUngdOl'll after World "ar 

II largely explain. the intransigent protectioni.. it 

advocated at the Chicago Confer.nce in 1944, ao aptly 

11lu.trated in the following c~ntary on th. Berwuda 

negotia t ions: 2 

1. ATA Bulletin, June 1982, p. 1. 

2. Extract tro. tape recording .ent to the 30th 
Anniv.r •• ry Dinner .... ting of the In.titute of Air and 
Spae. Lav Aasociation (Montr •• l, Canada, April 15th, 
1982) by Sir Wlll1.. P. Ridred, fOnMr Dlrector 

, 
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"Tbe Briti.h vith their tiny lIO.q\litoe., 
vith .tniacule payload, wan~ed regulation 
- n.turally, and the .... ric.n. vith their 
ro01ly bo.bers, ea.ily convertible ta 
d.cent pa ••• nger plane' r and belng 
AMrican., wante~ fr •• s'Olt ta g,o ahead 
uni.peded by any r8CJ~ion.· 

"i. 

Sub.idies ta lirlin.es by st.tes hc\ve taken V'arious 

tonu other than direct orant •• These have inciuded: 

c~n.etion tor every aireret ... ila flown on a route 

ope~at.d at the t nstance of the govermlant,3 
.. 

contracta 

betve.n airlin.s .nd the governlftent for the transport 0'1 

.ail, in vhich coap.niSation va. far in axee •• of the coat of 

.ail carriaoe operation: 4 co.pensation for operatlno 
\., 

airer.ft purcha •• d at the dilcretion of the SUt. which are 

ItOr. expenatve ta operate than others the drUne could have , 
.elected J 5,.\ .x .. ption fra. land inO cJlarg.. althouOh thil 

(continued trOIII prev loua paoe) 
General of IATA and quot"'d in Haanappel, ppc,. pricing 
and Ca.pac ity Oeter.ina t Ion 1 n 1 n ternaS 10na1 Air 
!ransart Z Â [!SiIal Anelysl.-;--iluver Deventer, The 
'ether .nd.:-TForeword). 

l. The 01, l'rance, Gerwany, BelgiUJII and The Metherland. 
aIl provid.d .uch a .. iatance to thelr national 
carrt_r., ibid. 

4. Thi. va. particularly the ca.e in the United Stat •• , 
ibid. 

'5. Franc. ca.pen.ated Ail:' Franc. 
Deux poi nt. atreraft ina t.ad 
cheaper to operat., a'.ilarly, 
for IICqu i ring Trident. tnat.ad 
and bath Pranc. a nd th. U~ 

tor acquiring 8reuoet 
of OC-6'. vhich vere 
th. UIt COIIpensated BEA 
of -'-rican aircraft, 
have subI id i.ed th. 

--~ 
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conflicts vith ArtU:le 15 o'f the Chicago Convention;6 

•• nd.tory us. of flag carriers by civil servantsr .preferen

Ual funding arrangements, etc. 7 

Th. purpose of documenting some of t'he forma and 

practiles of protection accorded to national airlin.es by 

-their governments in the past Is to indicate that developed 

nations have not, in the past, hes itated to implement 

protecHoniat measures in favour of their national ,airlines 

under conditions where their aurvival ia perceived to be 

threatened and often when the overal! air transport indLlstry 

. situation haa been relatively strong. 

This background ia illuminating in the context of 

Alrica 'a attempts ta build a cred ible air transport system. 

The cond i t ion of Afr ica' s a ir transport industry, which is 
1 

(continued ,frOID previous page) 
financing for the Concorde after 1t was real ised that 
tinancial costs could not he covered by revenues. 

• 
6. This was practised by Italy in favour of Alitalia in 

... the 1960's, ibid. 
~ 

7. With respect to the US, Wassenberg has catalogued the 
tollowing (Baeriainatory policie .. under US lav and us 
policy: visit USA faresl FAÂ Sec. 1380 (loans or 
tin.ncial aid to national air carriers): Section 
1117 (a) .. Federal Aviation Act and Competitive Practis.a 
Act of 1974 (US Gov.rnment Travel), US tax lav8 
penai ta local gov.rnm.nta to tax toreion carriers for 
non-airport purpo •• sr PU Sec. 1376(a) (mail rat.s); 
US tax lav (benefits to us leasora of aireraft to US 
carriers', us Poat Office policy, etc. - ITA BuUetin, 
June 1982. 
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ahared by many 1.ss developed countries in other parts of 

the world is charac teri.ed by underdevelopmen-t. The 

ai.1"1 !.nes from the se eountries face several disadvantages: 

they have hig.her operatinç costs, smaller fleets, less dense 

route networks and poorer aircraft utilizatiol') than the 

airliruts of industrial1zed countries. Less developed 

countries are for the most part desti nat ions rather than 

aourees of tra!f ic, and passengers froln developed eountr ies 

ten<' to travel on their flag carriersf domestic tratUc il 

eith!tr non-existent or 1 imited in exten t and growth 

po •• ibili t ies. 8 

The twin objectives of assuring African carriers 

the opportunity to compete effect i vely in the international 

lIarketp'lace and ilIIprovem,nt bath in the quant i ty and quaI i ty 

ot air servic.s in Africa eannot b. at tained uniess appro

priate regulatory polieies are developed and implemente/. 

AFCAC and AFRA.'., the two IIOst importa'n t mul t 1· 

lat.ral African organisations for the promotion and develop

ment of air transport ln Afriea have b.en entrulted by the 

OAU melllber states, and, more partieularly, vith re.peet ta 

8. 
, 

E.W. Mathu, wIlllplieation. of Greater or L •••• r 
COlipetition in Int.rnational Civil Aviation on "'th. 
Economie Dev.lopm.nt of LOC' s- , pap.r pre.ent.d at 
U.S. O.parta.nt of St.t. SYjPoaiUlft on International 
IiI'itlon Polley-;-ilnoat~n,. lI1Ialca-;-3ô Jan. - 2nd 
,.6., l§19, p. 2. 
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,.,CAC, "ith th. ta.k inter alia of proYidiftCl polie)' lead.r

.hip in the teehnical and econo.ic field. of civil .. iation 

in Africa. 

Th. inve.tigation. and .tudie. of the.. t"o . ~~ 
oroani.ation. in air tran~port •• tt.r. Ar. beino conducted 

durino an era vhich ha. "1tn •••• d exc .. dif\9ly radical 

chang.. in the vorlwid. regulatory fr ... work. Thi. hu 

involv.d f.aportant .ad1tlcac!.1ona to th. bUat.ral and 

.ultilateral Aoulatory fr ..... ork that va. laid clown in th • 

• id-1940· s. 

The lIO.t conapieuou. of th.ae chano •• ha. been t .... 

• aphaaia on loo •• ning oov.r~nt involv ... nt in .uch .. tt.r. 

a. the aettino of capacity to be off.r.d by airl!n •• and 

fr •• ino airHn.. frc. the oblioation for coll.ctiv •• fare 

.ettino and QOvern.ent appro.al of .uch fare •• 

Nonethele •• , .uch aodif icationa .. re pra.pt.d by 

the politieal need to tailor air tran.port poliei •• to th. 

r.quire .. nt. of the con.u.er., particularly in th. United 

Stat... The chano •• would not, how.v.r, have been atteapted 

in th. aba.ne. of Auch in-built attribut •• a. a broad and 

hiOhly dev.loped da.e.tie .arket, hiOhly train.d .anpower, 

ace ••• to capital, Adequate infrastructure, etc. 

The ch.ract.ri.tic. of Africa'. air tranaport 

condition which 've have no~d vould, howev.r, .... to 

diacourao. liberali.ation in cap.city and tariff •• tting 

----_._------
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pollcy in th. for ..... bl. future. Con.id.rlno Alric.'. lack 

of finanei.l re.ource. .nd ther.for. inabUity to •• tend 

dlr.et .ub.i<U.. to it •• irl!n •• , protection in th. 

revul.toq fl .. ld becc.-a th. In.vit.bl./"; tora ot governaent 

... I.tance to .Irline.. Thi. 1. not to ~i.count the re •• i-

bllity, .ven under Atrica '. curr.nt gloo.y circua.tanc •• of 

potenti.l for selecti.. liber.li •• tlon in 80IM 1 iIIit.c! 

pollCF are.., ta partlcular tariff •• 
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CHAPTI. OR E 

1'be Oriain. and, Evolution of the, Pre .. nt Day , 

!!qulatory Sy.t~ 

1.1 Introductory Ob •• rvation. 

t'h. pr ••• nt worldvid. r~ulatory .y.t.. for civil 
#' .. 

a.iation i. a ec.po.it. of .ultUaterali •• ,l regionali .. 

and bilat.rali ••• 2 .It. foundation. v.re •• tablish.d at 

the Chicavo Conference ol 1944. Th. Conference attained 

con.iderable .ucc... in advancinc; th. cour.e ol •• f.ty .nd 

\.ffiei.ncy in air tran.port operation •• 

In contra.t, th. Conference failed in it. .ain 

purpo.. in the .cono.lc lleld vhich va. to re.ch a 

.ultilateral agree .. nt on the .xchanc;. of ec •• reial right. 

1. To th. extent that Deregul.tion •• phasi... a 
rel.xation of gov.rrment control over .ntry, exit, 
capaclty and pricinc; it r.pre •• nt. a weak.nin~ of 
.~ltilat.r.li ... 

2. Unilat.ral i.. too is .v ident in the .y.t.. for 
authori.ation ot actai •• ion ol Charter.. W •••• nberg 
h.. .1.0 argu.d th.t uni lat.ral i_ 1. pr ••• nt wh.re 
on. State i.po ••• Unilat.ral condition •• ueh a. 
.anetary ea.pen.ation in .xehang. for th. ex.rei •• ol 
co..ereial traft ie rioht.. s.. .. •••• nberc;, Public 
Int.rn.tional Air Tran.port in a .Mf Ira, DevenE.r, 
11uver, 1976, p.- 47. 

• 
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for international civil aviation. The United Stat •• and the 

United ~inOdOlll, vho held videly divergent on the ~cope~ of 

gov.rrunent involvement in the international regulation of 

routes, capacity and tariffs, failed to reach agree.ent on 

the.e .. tters. According to one commentator: 3 

·The U. S.A., long an ardent protect ionist 
nation, vent into Chicago vith a liberal 
approach in mind and ai.ed at free 
coapetition on rates and service., the 
U.~. long identified vith the gosp.l of 
fr.. trade and freedOli of the •• a. held 
out for .trict government control of rate. 
and apportionment of rout •• and 
regulations of frequency and capacity.· 

Bach nation's po.ition at the tiBl. r.flected the condition 

ot it. air tran.port industrYJ the British civil air 

tran.port equipaent and facilitie. had been deci_ated ~y th • 

• ar whil. A.erican. had ... rg.d at the end of the var as the 

.trong •• t civil aviation power in the vorld. 

Authoritative Observers ver. quick to conclud. that 

the Chicaoo Conf.renc. had railed, beino unable to r •• olv. 

th. i •• u e • 0 f r. g u la t ion. 0 f r 0 ut •• , c • p a c i t yan d 

tariffs. C Thi. vi.v ha. b.en di.puted a. unduly 

3. 

C. 

It ha. been ob •• rv.d that th. organi.ation 

A •• ie R., ·Negotiation of Bilat.ral Air Tran.port 
Aor .... nt.·, Speech d.liv.red to th. In.titute of Air 
and Spac. Lav, McCUI university, Môntr.al, janiil" 
19". . r 
Cooper J.C., Tb~RiAht to Ply, BoIt, N.v York, 1947, 
p. 157. 

--} 
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crealt.d br the eo"ferene., ICAO, although only .ndoved with 

consultative and advisory power. in the econa.ic sphere 

today re.pr.s.nts a .uitabl. foru. for the contractinQ 

.tat.. to di.cu •• · any .. ttera relatinQ to international 

civil aviation, includinQ tho •• of an .conoatc nature. S 

Th. Conf.r.nce produc.d four draft agr •••• nt. that 
• 

. diff.r.nt stat •• could choo •• to siQn a. a whole or 

aeparat.ly. ,",e •• ver. th. provisional Int.rnational Civil 

A"iation Aor .... nt whieh creat.d th. Provisional Int.rna-

tional Civil Aviation OrQanisation (PICAO) that would 

coordinat. int.rnational civil aviation pending the entry 

lnto fore. of th. Conv.ntion on International Civil 

A"iation, .ar. ca.aonly knovn a. th. ~ ·ChicaQo Convention-. 

Th. third vas th. Int.rnational Air S.rvic.s\ Transit 

Agr .... nt al.o known as th. -Tva P'r.eda.a- AQr .... nt which 

vould ailow oth.r .ionatory states th. privil.o. to fly 

acroa. its t.rritort vithout landino, and th. privileo. to 

land for non-traffic purpo •••• This aor .... nt has to date 

b .. n ratified by on. hundr.d and fiv.' states. Th. last 

5. "iId., N., ·Th. Chicaoo Conv.ntion 
Aft.r-, Annal. of Air and Spac. 
Uni".r.ity, Montr.al, 1984, p. 121. 

P-ourty Y.ars 
Law, "cGill 

6. Shavero •• ' "au.ont, Air Law, 4th Ed., Butt.rworth., 
London, 1977, Appendix A, Tr.ati •• and Convention., 
Is.ue 9. ' The sta~U8 a. at l.t October, 1981. 

. -
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agr .... nt vas the ~nternationa~ Air Transport Agreement also 

known as the ·Pi ve Preedoms· Aoreem,nt wh ictl has to date 

received only twelve 7 ratifications and is consequently a 
.' 

dead letter. Ite objectiv~was to enable .states to exchange 

on a multilateral basis totally or partially the five 

fr.edoms of the air. 8 

There was also an~xed to the se Agreements a 

.tandard format for the bUateraI- exchange of a ir services 

which i t was hoped would serve a8 a model for the exchanoe 

of transit and traffic r,lghts among states. 

Articles l, 5 and.6 of the Çhicago Convftntion are 

th. Most significant when c~siderind ~he legal re,gime 

'reoarding the commercial aspec~s of internâ~ional air 

trans~tion. Article 1 reaffirmed the absolu te and 

• 
exclusive sovereionty of states over their national airspace 

and consequently the right of each state to detet'lQ,ine who 

could overfly or land into it. territory. Article 5 dealt • 
vith non-scheduled international air tran&portation and 

detemined in the first place that state parties to the 

Convention would exchanoe, subject to minor limitations, the 

f lret and second freedome of the air for commercial 

7. Ibid. 

8. 
.. 

For a d.scription of th. fre.doms of the air plea •• 
• .. infra, pao. 7. \' 

/ --_________________ ·r 

• 

-. ,"-;: ... 

J 
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'. 

In the second instance, third, 

fourth and fitth freedom rights for co..unercial non-scheduled' 

flight8 would be permitted on a multilateral basis subject 

to th~ st!tte where a traffic stop takes place to impose such 
, 

. i im i ta t ions as i t deemed 

Article 6 on the other hand leaves to each state 

the complete discret ion ta authorise or refuse permission to 

a achedulecS international air service to be operated over 

fta terri tory. 

These prov i s ions have, as a r. sul t, crea ted 

çonditiona whereby international air a~rvice., particul'arly 

Icheduled, can on1y be operated on the basis of bilateral -

a~r.ements between states. 
-

Whan lt became clear that the Chicago Confer.nce 

vould not be able to agree on the exchange of commerc laI 

traffic rlghts and the setting of fares and rat •• , the 

Conference decided to refer aIl the unsettled matters to 

PICAO for further studies. Subsequent attempts ta re.ch 

agreement at ICAO on amuI tilaterai .basis for the exchange 

of camnercial tra!f ie rights, ln part icu1ar fifth freedom, 

f.lled and further efforts vere abandoned in 1953 when it 

va. noted at the Seventh Se •• ion of the ICAO General 

A •••• bly that 

-Ther. i. no pre •• nt proa~ct of achlevlno 

• • 
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One lignifieant step toward. lIultilaterali.. in 

aehed\11ed air transportation did take place in 1945 wh.n 

• 
representatives of international airlines met in Ravana, 

Cuba, and created the International Air Transport 

Association, IATA, which would play a principal role in the 

setting of fares and rates for international seheduled air 

transporta t ion. \ 

In the field of international non-seheduled air 

transportation attelllpts at .ultilaterali ... vere more 

\ 

fru i t fuI. In Europe a Multilateral agreement iO vas, 

eoncluded in 1956 between ECAC me.ber etates exchanging 

freely Amono themaelves eommer-eiai traff le riohts in r ... pect 

of certain categories of non-seheduled operations vithout 

iapoeing the limitations propo •• d in Article 5 
• 

of the 

Chicaoo Convention on their operations. 
, 

the Association' of South East Asian Nation. eoncluded a 

sbtilar agree.ent. The Arab League of Nations too adopte<! 

in 1978, in Tunis, an agree •• nt intended to liberal ise non- • 

9. S.e ICAO AAs. 7th Se •• ion, Resolutions and Indexe. to 
Docu.entation, ICAO Doc. 7417, A7-Pj3 Aug. 27, 1953. 

10. 

.. 

) 

. 
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\ 
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acheduled air transportation within the member states. ll 

As a result of ihis combination of 1eoa1 structure 

and diplomatie history - the principle of sovereignty over . ~ 

air space, and the inabili ty ta agree on multilateral 
o 

exchanges of traffic rights nations taday engage in 

constant bilateral negotiations for traffic rights. 12 

The classification of transit and traffic rights 

9 ranted by a .ta te i s spec i f ie~ as follow. in the 

international Air Transport Agreement: 

11. 

12. 

-(1) The privilege ta fly acrOS8 its 
territory without landingr 

(2) the privilege to land for non traffic 
purposes. 

(These first tw&> are categorised as 
'transit riohts' and the rest a .. 
'co..ercial or traffic rights'). 

(3) 

(4' 

(S) 

The privilege to put down pa •• enger., 
•• il and cargo taken on in the 
territory of the etate who.e 
nationali ty the a ircraft po •• esses; 

the privUege to take on pa.sengers 
•• il and cargo de.tined for the 
territory of the atate who.e 
nationality the aireraft po •• esses.: 

the privtlege to take on pas.engera, 
malI and cargo d •• tined for the 

Freedo •• of the Air, Ed. MeWhinney • Bradley, 
sljthoff,~den, 1968, p. 175. 

-

f 
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territory of .ny other cont.,:actlno 
at.t. .nd the privil.ge to put down 
p •••• ng.r., .. il .nd c.rgo coming 
fro. Any .uch territory. 

8 

"" Pr.cti.e ha. sho"n th.t it ia conv.nient to 

dletlnguiah th. following 'fra.dom.' in .ddition: l3 

( 6 ) 

(1) 

(1) 

The privilege ta tak. on paas.nger., 
.ail and cargo d.stinad for th. 
t.rri tory of .ny oth.r .t.t. vi. th. 
at.t. who.e nationality th_ aircraft 
po ••••••• , and the privilege to put 
do"n p •••• ng.ra, mail and cargo 
ca.ing trom Any such t.rritory via 
the .tat. of the aireraft. 

The privil.ge to carry traftie 
bet".en the grantor .tata and the 
third at.t.a only, wi thout atopping 
over in th •• tat. "hO", nationality 
th. aireraft po •••••••• 

The privileg. to carry tr.ffic 
bat ... n tvo service 9Oi~t. vithin the 
t.rrltory Iff the orantor .tat. 
( cabotaoe ) • 

13. Matte, N.M., Treatiae on Air-A.ronautical Law, 
Carsvell, To~nto, l,Ii, p. li3. 

14. A popular •• -.ple of auch an operation i. by an 
Iceland ba.ed ~rrter cc .ncino it. flighta at pointa 
ln the O.S.A. and terainatino tta flight.a at point. 
ln lurope witbout a atopov.r in Ic.land. 

15. ... Art.icl. 1 of th. Chicago Convention. 

-----------
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1.2 Bilateral R!Qulation 

1.2.1 Capacity 

1.2.1.1 The Ber.uda Capacity Clau.e 

The air .. rvice. ne~otiation. concluded bet .. en the 

Uni ted ltin~dOll and the United States in 19.6, in Senauda, 

e.olved principle. on capacity and taritt reoulation that 

vere to dOilinate the practi.e of' .tate. in th.ir conduct ot 

bil.teral air transport relation. for the next thirty year •• 

The agre_ent _bodied • con.en.u. between the tvo .tate. 

allovino airline. to deteraine the capacity to be oftered 

.ubject to certain criteria and ex po.t tacto reviev by the 

gew.rna.nt •• .. are. and rate. veuld be .or •• d through the 
-

.. chin.ry of IATA .ubj.ct to the approval of oov.rn.ent •• 

The =a.r1Iudar-Principle.= on capacity control have 

been. d •• cribed ln the tollovino .uccinet vordaa 

UA .ound and sueee.sful vay of d.al inO 
vith th. contlictino de.ir.. then 
pr.valling: the de.ir. to provide, on th. 
on. hand, th. kind of freedo. fro. 
arbitrary control. vhich leada ta an 
.xpandino, etficient .ervice, and, on th. 
oth.r hand, .a.e li.itation on .xc ••••• 
and abu... ot capacity offering. vhich .0.. oor/rn.ent. tel t they could not 
accepta. 

16_ Supra, note 12, p. 176. 

-
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c . The.. ·"rlluda principl •• - created th. followino 

.tandardal 17 

- th. opportunity of th. carri.r. to operat. 
on th. route. to vhich th.y have be.n 
d •• ionated .hall be -fair- and -.qual-, 

- r.oarding th. relation.hip b.tv.en 
cc:.petinO carri.r. -the inter •• t. of the 
air carrier. of th. other gov.rn.ent .h.ll 
be taken into con.id.ration .0 •• not to 
aff.ct unduly the .ervic.. which the 
latt.r provides on aIl th. rout.s or ~rt 
of the .... route. - , 

- the coabin.d capaci ty ot th. operator. a .. d 
th. total traffic -.hould bear a cIo •• 
relationship to the requir ... nts ot the 
pUblic for such transporte, 

the la.t criteria concerna the ca.parative 
roI •• ot pri.ary trattic (Third and Pourth 
fre.do.) and s.condary tratt ic (fPitth 
Preeda.). The pri.ary objective of • 
d •• ignated air carri.r would be th. 
provi.ion ot capacity adequat. ta the 
tratfic d .. and. between th. carrier. own 
country and th. ulti.ate d •• tination of 
th. traftic. 'l1l. right to third country 
traffic would be appli.d in accordanc. 
vith g.n.ral principl •• of orderly 
d • .,.lo~.nt, and subj.ct to th. oen.ral 
principle that capacity .hould be related 
to traftic require •• nts betveen countrie. 
of orioin and ulti.ate destination of th.· 
trattic, requir .. ent. ot throuoh airlin. 
operations, and traffic r.quir ... nts alono 
th. route aft.r taking account of local 
and r.gional •• rvice •• 

The.. principle. could, between tvo .tate. who .. 

air tran.portation capabilitie. ver. r.lativ.ly equal, 

provid. a fr ... .,ork in which carrier. could operat. the 

17. Ibid., p. 143. 

-( 
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capacity the y consid.ree! n.c •••• ry without .i th.r of th .. 

beino ov.rwh.l .. d by th. oth.r. Th •• tr ••• on fairn ••• and 

.qu.lity of opportuniti •• , th. v.ou. li.it.tions on cardao. 

of Mcond.ry traffic and finally th. h.noing, thr.at ot .x 

post facto r.vi." of th. op.rations .ight in .uch 

circu..tances suffie. ta dhcourao. the dumping of capacity, 

unf.ir co.petition .. thod. and thereby a •• ure the earnino of 

.quitable rev.nue. by th. airUne. of both parti... As 

b.tween unequal partn.r. they could not op. rate •• 

8IIOOthly. 

The.e -Senauda principl •• - "ere incocporated into 

.or. than a thou.and bilat.r.l .ir .or .... nt. betwe.n .tate. 

and Along vith th. adainhtrativ. clau... of th. Chicago 

Standard 8i lat.ral Por., th. -Tvo rr •• dc=-. AQr •••• nt· and 

the IATA tariff •• tting uchinery th~ c... ta provid. a 

.uItilat.ral patt.rn for th. r.gulation ot sch.dul.d air 

tran.portation that la.ted tor nearly thirty rear •• 

1.2.1.2 The Pred.t.rainatlon Capacity Clau •• 

As betv •• n .tat.. who.. carri.r. v.r. totally 

un.atch.d for an ·~ual and fair opportunity· in th. 

ca.peti,lon for tr.ftic, th • .,.ak.r stat •• c. .. to v1e., th. 

·"raud. principl •• • a. too liberal .nd a licens. for the 

better equiped and 1IOr. etflcl,nt carri.r. to da.inate th. 
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_rket at the e"pen.e ol their avn carri.r.. The.e stat ••. 

lntroduced .. chani... for liaiting the capacity to be 

oftered vhich c .. e to be knovn a. th. predetenaination 

.. thod of capacity reoulation. 

The predetenlination Mthod ditt.r.d rrollt th. 

a.nauda _thod by redefining the pri.ary objective traftic 

•• the traftic direçtly between the tvo .t.te. (inter

part •• ), a. eppe •• d to tha t or ig in. t i ng or de. t i ned to th • 
.. 

ho.eland ot th, carrier. In .o.e c •••• bilateral air 

.gr .... nt. tot.lly excluded the grant of fitth freedom 

traffic right.. A nev feature vould al.o be • requirn.nt 

that op.ration. vould not b. Inaugurated until th • 

•• ronautical authoritte. of both partie. had agr •• d on 

capacity and tr.quenci •• 

.irlin ••• Thi. would 

or approv.d th.. a. .ubai t ted by 
1 

be done by .pec1fying type. ot 

• ircr.tt, frequency of service. and in 80IIle c •••• th. nUllber 

of •• ata and or cargo capacity. 

Aaong ao.e South ~rican .tate., wher. thi ... thod 

v •• appli.d in it. 1108~ extr .. e tOrii, th. declar.d policy 

vu th. protection of third and fourth tr.eda. tr.ttic fro. 

P if th Preedo. ca"rrier •• Th. -Arg.ntine foraula, refin.d 

under the Perreira Doctrine, tor ex .. ple, v.. ba.ed on a 

r •• ervation ot at l ••• t 75' of th. inter-~rt •• traffic to 

the carrier. of the two .t.te. vith th. r •• idual being 
.l 

. , 

..., 

\ 
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a"ailable for carri.oe by third p.rtie •• 18 Mea.ure. such 

a. fixing. the .axiaua quota of seat. and number ot 

frequ.nci •• vere utilised to entorce compliance vith this 

POlicy.19 

Other _a.ure. such as cOIIlpensation to the weaker 

at.t. for unutili •• d traftic rights through r.v.nue pools 

bec... ca.aon. Certain ... t.rn vriter. did concede that 

thi. pr.cti.e wa. .xcu.able vhere a carrier vas genu inely 

unabl. to cc.pete, being without the requir.d re.ourc •• and 

exp.rti.e. 20 Un f ortuna tely, d •• and. t or compen •• t ion 

ver. not confln.d ta auch ca.e. and vere at th ••• fn.isted 

upon by governaent. who.e carrier. had the, r •• ourc.. to 

cœapet. but had oth.rwi.e tailed ta deplay the •• r •• ource. 

int.lligently.21 

Sc.e val id cri tici... of the pr.det.r.inaUon 

_thod an li.ted her.below: 

- The notion that a carrier rra. a .a1l 
nation (that My have ·purcha.ed expen.iv. 
equipaent for which it au.t pay ln foreign 
currency) viII earn .urflcient tor.ign 
•• chang. to contribute to that country'. 
bal.nce of payaent. i. often illu.ory. 

on .0.. .ega.nt. 
rout •• , plan.. fly 

of the world·. • ir 
h.lt or .ore .pty 

----------~-----18. Ibid. , p. 72. 

19. Ibid. , p. 79. 

20. W •••• nberg, 22· clt., at p. .9. 
21. Ibid. , p. 50. 
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while travellers are legal1y debarred fram 
utUialng th!s empty space and are often 
d.nied direct service bet!!en the two 
places the segment connects. 

- On Many routes th!s regime prev~nts the 
Most efficient and economical air carriers 
from serving the pubi ic or subjects their 
s.rvices tp rigid limitations that make 
their operations less economical and 1ess 
uaeful to t~, public than they would 
otherwise be. 

- This regi •• perpetrates the existence of 
highly un.conOl1lical and wastefui carriers 
by ahi.lding them from eff.ctiv. 
co.p.tition and providing the. with 
aubaidi.. and prevent. airline. from 
off.ring .ervic.. a 24 the lowest econOlllic 
costs te the public. 

14 

On the other hand, pro,4tction is being ~rovid.d 

today in the hope that th. prot.cted carrier will .... rg. in 

the near future bett.r .quipped to handl. coapetition, 

eontribut. to th. nationa balanc. of pa)'ll.nta, .naure the 

ayailability of a dependabl. public .ervice, play it. role 

in the national defene. and •• curity proor ..... , etc. 

/ 

1.2.1.3 The Liberal Capacity Clayae 

A very diff.rent type of air tranaport poliey i. 

on. which holda that airIin.. .houid be coaplet.ly 

22. Supra, note 12, p. 96. 

23. Ibid. 

Ibid. 
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unfettered to enter and exlt frOli Any .. rket and ln their 

.ettlng of capacity -and tarlffs. This policy evolyed in the 

United States in the late 1970. under the so-called 

-dereguIation- policy as vriters and poliey makers 

questioned the traditional viev of air transportation as a 
t 

natural oIigopoly. It. supporter., who were to emerge 

triumphant, argued that air tran.portation issue. such as 

.upply, de.and and pricing do not require goyernilent 

intervention and should be deterained .by the forces of the 

Market place. 

Th. liberal bilateral will, in general, have aIl or 

.ome of the following characteristic.r 25 

1. UnUaited multiple de.ignation of 
airlin •• , 

2. a liberal route .tructure, i. e. U. S. 
airlines a.y •• rve fore ion countrie. 
frOll any points in the U.S., via Any 
intermediate point and to Any beyond 
point, for.ign carrier., howev.r, 
will u.ually .erye (a) .pecified 
point(.) in the U.S., 

3. tr .. det.r.ination by the d •• ignated 
airl!ne. of capacity, frequenci •• and 
typ.. of ai rcraft to be u.ed, 
unhinder.d by the Benauda tapacity 
clau ••• , 

4. no li.itation on the carriage of 
acheduled .ixth freedo. traffic, 

5. encourage.ent of low tariff., Mt by 
individuel airline. on th. ba.l. of 
th. force. of th. .aeket place 

25. aaanappeI, op. ci t. '. at p. 42. 
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Incluaion of provi.ion. on charter fliohts. i.e. th. 

a".ilability of inexpensive charter air •• rvic •• , is 

encouraOed and eharterworthine.. is generally governed by 

the country of orioin rul •• 

Th. liberal bilateral wa. vigorou.ly pra.oted br 

the U.S. durinQ th. Carter pr •• id.ney .nd wa. coneluded with 

about twenty .t.te •• Currently and aithouoh .till a 

corner.toM of United St.te. Air Tr.n.port poliey,26 the 

\ Reag.n Adaini.tration ia 1 ••• inclined toward. exporting th. 

policy to other n.tions. So.e officiaIs in the 

Adlllnl.tr.tion pereei"e .a.. of the bil.teral. a. having 

benefited the partner. to the aor .... nt. .are than th. 

Uni tH St.t ••• There ia .lso incre •• et! deferenee to th. 

poliei.. .nd vievpointa of ot.ner .t.te. on .ir tran.port 

•• ttera. 21 An Intere.tinQ de"elop.ent in recent ti.e. 

ha •• 1.0 been the trend toward. .gr .... n~ of a lit..ral 

nature bat .... n etate., particularly in lurope, vi thout the 

26. Th. polley of dereQulation i. e.bodied in the 
Derequlation Act of 1978 .nd the Interna,tional-.!.!! 
franaport CO!!J)!tltTOn Act of 1919 • 

27. .... ek. J., ·U.S. International Aviation Poliey: S ... 
Goal, New Attitude.·, ATW/5/8l, p. 24. 

.. 

4 

,1 . 
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participation of th. V.S. 28 

The.. are today the tl\r.e ditferent type. of 

bi1ateral air tranaport aor •••• nt that govern the .xchang. 

of traff ie riohts and r.Iat.d .. att.rs between governments. 

B.ch •• pou... a diff.nnt approaeh' ta capacity regulation 

vith th. pred.t.r.inatlon and the libera,met.hod 

r.pr •• enting the .xtr.... on .1 th.r .id •• 

An .. peet of bi lat.ral i,sm that cont inues ta raise 

controv.ray la the conclus ion of s.cret mem.oranda 

.uppl_en.tal ta bilat.rai agreements which often change the 

•• a,ling of .uch agr ..... nts, i ••. from Bermuda 

predeterainat 10n. 
-~ 

The •• creey asp.ct has been considered 

objectionabl. beeauae it n~at •• the purpo •• of Article 83 

of the Chicaoo Convention vhich requin. that aeronautical 

aor .... nt. betv .. n .tat.. vhich are contrary ta previous 

.gr .... nt •• hould be reoist.r.d vith ICAO. 

'et 
~ 

anoth.r pr.ct 18. that iapacts on th. right8 

grantecS und.r a bi1at.ral agr •• ment ar. eo ... ercial pool 

.gr ...... t. betv .. n airline. "hieh i-n general involv. the 

paoling of aIl rev.nu.. .arned by the tvo airUnes on 

apecifled rout.. and the Ibaring of such r.venu. on an 

.quitable ba.ia. SoIMti ... it lIay inelude the sharing of 

21. B.g. betveen the United 1t ingdOlll and the Neth.rlapdl. 

'. 

~ 

'_ f' 
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costs. One und,sirable outcome of thls practise' la the 

creation of a situation of undercapacity on such routes, the , 

motive to compete for traffic ha~ing been reduced by such' an 

arrangement. 

.) 

1.2.2 
1 r 

Reciprocity in the ExcHange of Traffic ~ights 

The most crucial yet contentious part in the 

n~otiatiort of air agreements Is the exchan(1e or- trafflc 

riohts. Reciprocity ia the basls of each states willingness 

to allow airlines of foreion countri~s to particlpate in its 

traffic. The reciprocal basis for exchanging traffic riohts 

lies in the treatment by a state of aIl air transportation 

of cargo, passengers and mail belng considered a natural 

asset of that etate to be shared vi th other nations only on 

the basis of equivalent benefits for ita own national 

airline. 1" 

It is thet1tfore generally accepted that a fair 

route exchan(1e dquires an equitable èxchange of economlc 

benafits, expressed in term. of 'route 'rlghts havlng 

approxlmately equal market value. 29 The problem however, 

ie how to reach a consensus that wha.t ls being .xc~anged 

between the partie. meets this test. 

.. 
29. McWhinney, op.cit., at p. 179. 

, 

--'-------------- .. , 
~" 

• 
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~ 
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) 

It i. usefu 1 in the t i rst / place to ag re. on a 

criteria for .... asurement of market value of a route. 

ReveDues are preferable in this regard to prof i ts as f .... / 
~ 

yardst ick because of possible differences in the two 

airlines cost structure. Where there has already been a 

previous açreement bet",een the countries, the usual cri teria \ 
• 

are the revenues to be earne~ in the future on the basls of 

past experience supplemented by realistic traffic forecasts: 
• 

In Any neQotiations for a ne", agreement or the expansion of 

an existing one there being no historical records the 

potential market value will require assessment by way of 

traffic -forecasts based on market studies. 

Under the Bermuda concept of fa ira nd equal 

opportuni ty 1 carriers "ould be 18ft ta share the third and 

fourth traHic on a competitive basis without intervention 

by governments so long as both airlines maintained fair 

_eans of competition and did not, for example, deploy excess 

or uneconomic capacity on the route. 

Wi th the predeterminat ion method, however 1 the 

sharing of traffic would be specified in a categorièal 

manner and would not be varied throughout the duration of 

the aQreement "Ii thout the consent of both Qovernments 
.. 

notwithstanding the differing efficiencies ot t,he carriers. 

As regards f if th freedo. sectora on the route, the 

Bermuda guidelines would constrain the parties to grant 

f 

i 
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.pi fth PreedOIII traffic right. subject to the 1 11ft 1 tat 10ns 

previously diac~ss.d.30 In -predeterminatiQ" practises, 

Pif th Freedom traffic rights may be denied entirely or 

confined to a sma11 fraction of the traffic. 

In aIl these it should be noted that it ia uncommon 

to bargain avay traffic rights in ex.change for cOIIUnodities 

or services or Any advaotage unrelated to traftic rights. 

The bargainiog of traffic rights is thus unlike the 

practises obtaining in the international ex change of goods 

and services. One justification for this approach is that 

such practises could serve to "'eaken a national carrier 

vhieh would then be forced to seek subaidies trom the 

national treasury.3~ 

The initiative in Pt'oposing negotiations for a 

bilateral air transport naay be pro.pted ~y a JBultipliclty of 

fac tors,32 one goverrunent .ight feel that a serv ice would 

be useful for ~r~ial, cultural or politieal rea80ns, the 

aeronautlcal authorities ",ith!n their overall pla_n to 

30. Supra, pp. 9-11. 

31. 

32. 

McWhinney, ~2.eit., at p. 98. HQVever, It .ay be 
observed that ln recent year., the Uni ted States ha. 
att •• pted to~link air transport relation. vith ov.rall 
trad. relation., at l.ast in sa.. c •••• , i.e. vith 
regard to Japan. Se. Wassenberg, H., ITA Bull.tin, 
June 1982. 

Asai., Speech, op.cit., at p. 7. 

• 

f 
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develop air transport mloht take the inltlativ$ or c.rriers, 

ln .0000e cases, .... y press the government to netotlate an air 

.greement. 

Prior to embarking on negotiations, a party should 

pre-plan its ovn requirements, assess the priee it is 

prepared to payas vell as the repereussions whieh may 
• 

~ deve1op. 

1.2~ Tarlff. 

Tarlff. ln air tr.nsportation refer to the priee. 

~ be paid for the carriage of pa.senoer., baogaoe and 

freight and the conditions under vhich tho.e priee. app1y, 

including prie •• and condition. for aoeney and other 

auxiliary purpo ••• , but excluding r.nu.eration or condition. 

for the carriag. of .al 1. 33 

Traditionally, . the tariff claus. in the bi1ateljal 

.or .... nt has addr •••• d the fOllowing _tter. r the factor. 

to be taken into account in e.tabli.hing a tariff (i ••• 

operationa1 co.t., type. of .. rvice, a reasonable profit, 

tariff. of oth.r airline. operating on the ._ rout., 

.tc. ), .. thod •. for r •• chinQ agr .... nt on a tariff (i ••• 

33. 

.. 
Articl. 2.1 of th. 1967 Int.rnational ~r .... nt on th. 
Proc.dure -.!.!.r tl;l~ aatabl1.tu..nt 0 T!rlff. for 
l&aûl.a lTr'IirYICe., fClb Dôë •• ,~ 

, 
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through 'an •• aoc:i.tion of airlin •• or con.ultation aaong 

airlin •• operatin; lin the route or ••• 01'. recently, 

vould oth.rwi.e be unUaterally wh.re anti-trust lava 

contravened) 1 how and wh.n tariff. will be .ublllitted to 

•• ronautical authoritie. for approval and the grant of .uch 

.pproval, how the dlft.rence. of opinion or di.put. 

concerning tariff. will b. r.solv.d, and, ott.n an 

und.rtak ing by both part i.. to .nforc. cc.pl ianc. vi th th • 

• gr.ad tariff •• 

Tariff •• tter. va. one of th. i •• u •• wh.r. th. 
'\ 

\ 

Chicago CGnf.r.nce . ta i l.d to re.eh .gr •••• nt .nd wa • 

• ub •• quently del.g.t.d to th •• irline. throuoh tATA traffic 

conf.renc ... chin.ry under the BerJIuda Agr .... nt of 1946. 

Such del8Qation to IATA required anti-tru.t ~unity on the 
.1 

p.rt of th. u. S. A.\ which va. granted each ywar fra. 19.' and 

.~e peraan.nt in 1955. 34 

'4. 

.. 

\ 
\ 

" In 191. thi. l_ualty .a. dl •• ppro •• d for o.s. 
carrier. Olt the 1Iort.h· Atlantic following CAa abow 
c ... proc .. dino-, _ infra, Section 1.2.3.3 (d) pp. 
41-.2. 

,. 

. 

. 1 
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1.2.3.1 Pricing und.r th. B.nauda and Pred.t.naination 

Bilat.r.l. 

Under the 8.r.uda tariff cl.u.e, the tariff. 

propo •• d by airUn •• vould be .ff.ct.d unIe •• dis.pproved by 

.ith •• r a.ronautical authority vithin thirty day. prior to 
6 

the d.t. of introduction. Int.rv.ntion by ~Y.rrunent would 

b~Y.r be 11.it.d to v.toing unfair or un.conOilic far .. and 

rat ••• Th... principl.. v.r. al.o adopt.d in th. 

pr.d.terain.tion type bilat.ral .gr •••• nt and c... to be 

J r.f.rr.d to 

becau.. both 

a. th. -.utual- or -double- .pproval •• thod 

g<)v.rn .. nts au.t approve the propoa.d tariff 

prior to lta introduction. 

Th. de'l.gat ion of ratelNJting to lATA i. ln .-t 

c.... explicit ln bilat.r.l agr .... nt •• Qui te oft.n, 

!low.ver, bilater.l agr •••• nt. .ay not Mntion rat ... kinQ • 

Thi. 00.. not ho".v.r preclud. th. u •• of th. IATA _chani .. 

provld.d that th. gov.rn.enta .nd da...tic lav. .re not 

oppoe.d to auch pr.cti •••• 15 Countri.. who.. .1rlln •• 

are not .aber. of IATA will g.n.rally d.leQ.t. r.t .. aking 

to th.ir airl ine. though in practl •• th. tariff. appli.d ar. 

oft.n IÂTA Inapired. 'ftli. 1. true equ.lly of .irUn •• of 

.aeiali.t la.t.rn European .tat ••• 

35. Ibid. 

i 

J 
- 1 
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In 1967 an att •• pt .a ... d. to codify th •• xistinQ 

IATA rat ... kinO practi ••• into a .ultilater.l agr •••• nt wh.n 

th. Internat i onal AQr •••• nt on the Proc.dur. tor the 

2.tablistment ot Tarift. for Scheduled Air Service. wa • 

• igned at Paria on the 10~h ot July. It. 980graphical scope 

i. not 1 ia1t.d to Europe and i t te open for acc •• eion by 

non-EtAC .tat.. vhich are .. aber. of the U. N. To dat., 

howev.r, th.r. Ar. no non-ECAC .t.t.s that have .dher.d to 

ft. 

A further 

rat ... king agr .... nt 

.tt •• pt to d.siQn • .ultil.t.ral 

wa ... d. beginnino 1974 this ti •• by 

ICAO "ithin th. cent.xt of it. .xp.ndinQ involv ... nt in 

.tudi.. in the fi.ld of econo.ic r.Qulation of air 

transport. The .tudy, vhich v •• authori •• d by th. 21.t 

•••• ion of th. ICAO A •••• bly, .0uQht to explore th. 

f.a.ibility and relative benefit. of .ither an int.rnational 

lCAO et.nd.rd taritf clau •• or an int.rnational .or .... nt 

ellbodying such a clau... Th. .tudy, ca.pl.t.d in 1978, 

produced a draft .t.ndard taritf clau.. .i.Llar Ln .. ny 

r •• pects to the 1967 BeAC draft 'clau •• , exc.pt that it could 

conc.iv.bly be appli.d to rat_aking both for .cheduled and 

non-sch.duled air tran.portation .nd it al.o did not 

.pecific.lly cef.r ta th. tATA t.rift rat .. aking .. chin.ry. 

Additionally, it r.Quir.. .irlin.s to di.cu.. vith 

govern.ents proposed t.riff. befor. atteapting inter-c.rri.r 
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co n au 1 t a t ion •• Thu. tariff. wou1d be di.cu •• ed vith 

goyernaent. prior to conaultation. a.ong airlines and 

thereafter when approval for iapl •• entation i. aought. 

1.2.3.2 Pricing Clau ••• in Liberal Bilateral. 

Th. tariff provision. in lib.ral bilat.ral 

.gr .... nt. originated fro. a -dra.atic ne" pricing policy· 

PE'OllP.J:~d by .ix f.ctor., l6 dœe.tlc a i rUne dereCjJulat ion, 

the overall • ••• 11 govern.ent· .pproach of the Cart.r 

Adllini.tratlon, the relat i vely favourable Indu.try and 

econo.le cllaate at th. ti •• , the appoint.ent of 

pro-deregulation lleabera of the O.S., CAB, ln partlcular, 

Mr. Alfred Cehn, the then Chairaan. 

The princ Ipal eharact.rl.t le. of the llberal 

bUateral tariff cl.u •••• r.z l7 

\ - encourage.ent of 10" tariff. tor the 
benefit of the con.Ulter .et by individuel 
airline. on th. ba.i. of the force. of the 
.arket place "ithout referenee to th. 
rate .. king .achin.ry of IATA, 

- priclng la in re.pect to both .ch.duled 
and charter tr.n.portationJ 

- .1ni .. l interfer.nce by govern.enta in 

3'. Barbi.on, ·Lib.ral 8ilateral A9r .... nt. of the United 
State.·, unpubl i.hed LL.M'. th •• i., McGill Uni.er.ity, 
Montreal, 1982, p. 16 .t .eg. 

31. Baanappel, op. ci t., p. 14'. 

. 

--_\ 



tariff .. tt.r •• nd then li.ited only ta 

a) 

b) 

c) 

pr.vention of predatory or 
di.criain.tory price. or'practis.s, 
protection of eonsullMrs frOll priee. 
that are unduly high or r.strictive 
becau.e of the abuse of a dominant 
po. i tian, and 
prot.ction of airlines frOli priee. 
that are art! f icially lov because of 
direct or indirect goverruaent 8ubsidy 
or .upport. 

26 

A COIIparative .tudy of IIlOre than tventy liber.l 

bilateral. by aarbi.on 38 reveal. that states have 

Incorporated .. ven .. thod. of prieing deteraination in their 

bU.ter.1 agr .... nt.. Tho.e raentioned below are .pec!fic ta 

liberal bil.t.ral .or .... nt •• 

Country of orig!n pricing 1 th. goverrment in .mo.e 

t.rrltory the carriaoe orioin.t •• has .xcluliv. control ov.r 

t.riff. offered on the rout.. betve.n luch contracting 

.tat ••• Thi. ..thod va. orioinally u •• d predc.Inantly in 

ch.rter .. rv!ce. but h •• been applied to bath .cheduled and 

charter .. rvlc.. for exuple ln th. U.S.-... th.rlandl .nd 

u.s. -r.R.G. liberal biIater.1 .or .... nt •• 

~.,.r. of di •• pproval are li.ited tOI 

.) tariff. offer.d or propo.ed br th. oth.r 

party'. airlin •• J 
1 

b) when th. pa ••• nger.· itin.rary ~in. in i t. 

t.rritory. 

li. .arbi.on, op.cit. 
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Countrx-2!. d •• ignation priclnQI he re the 

govern..nt d!.approval pow.ra folIo. the flag of th. airI!ne 

and not the origin of the traffic. This method has not yet 

b .. n incorporated in Any bilateral agreement. It wa. 

propoaed by the U. S. in n.gotiations wi th the Netherlands 

who rejected it. 

Double (.utual) di.approvall thi. arrangement 

talt.s the fOnl of prohibition of di.approval rather than a 

requir ... nt to approy •• Thus no tariff can be disapproved 

or pr.yented fra. ent.ring into effect unlesa both parties 

8and prlcinQJ in thla .. thod, th. pricing la built 

upon an initialIy agr •• d -reterence point- .round which 

vario". types of pricing •• thods referred to Aboye are 

applied. 

Illuatration. if, for exa.ple, 100 la the 

r.f.r.nce point an agr .... nt can .pecify that lra. +40 ta 

-20 will be goyern.d by .ay the double di •• pproy.l lMthod, 

fra. 80 to 50 by th. country al origin .. thod and fra. 50 ta 

40 br double approval _thod. 

Th. U.S.-BCAC Meaorandu. of Underatanding of August 

1982 on pricing for th. North Atlantic aarket ellploy. the 

.ec:hani •• of Band priclng. The ~e. fall into live .. jor 

categorie., tirat cla •• , vhich can ri.. •• .uch a. l50t -AboYe the ref.r.nc. fare vi thout approval J bu.in... cla •• , 
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l20t-1SO', .eonoay, 20. aboYe or belov ~ discount and deep 

d tscoun t, belov the re ferenee fare depend Ino on the 

market. 39 This arrangement has been sueeessful enough 

for the U. s. Department of Transportation to eonsider 
/' 

possibilities of negotiating similar reg tonal arrangePlents 

vith Aaia or Latin Ameriea. 40 

Matehlng: the purpose of matehing is to preclude 

discrimination batv.en the national and foreign airlin •• 

for locally orioinating traffie under Il country of origin 

agreement. 41 The eQuiyalent Ameriean tern of -.. et- has 

been defined in paragraph 4 of the U.S. model double 

citsapproYal elauae aa ·the rlght to aatabli.h on • ti •• ly 

b •• ls, uaing auch exp.ndited procedure. a. aay b. 

nece •• ary: 

a) An icientieal or atailar prie. on a dir.et or 

interline bast., 

b) aueh a pric~ through à caabination of prie ••• 

Th. KLM/Lufthanea di.pute of 198242 r~arding 

wheth.r ILM could •• tch rro. Aluterd_, fare. to the United 

39. r.Id.an, J., ·O.S. Mot !nthuaiaatic About !CAC 
Aor .... nt·, ATW 10/82, p. 29. 

40. Ibid. 

41. Barbi.on, op.eit., p. 87. 

42. r.ldaan, aupra. 

--
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States offered by Lufthan •• to German originating passengers 

indicate. the nature of proble.. that .atehing could 

create. 

Priee leader.hip: 
• 

thi. concept vas first 

In.corporated in the 1978 U.S. -Belgiu .. double disapproval 

clau.e which provided that 

-.either party ahall take unilateral 
action to prevent the inauguration or 
continuation of a priee charged or 
propo.ed byz 

a) An airline of 
international 
betv •• n the 
parti •• , or 

a third country for 
air transportation 

territorie. of th. 

b) an airl!n. of' on. party for 
int.rna t ional air tranaportat ion 
bet .. en the terri tory of th. other 
party and a thircS country, ineluding 
ln bath ca... tranaportation on an 
lnt.rlin. or intra-lin. ba.i •• 

T'hua .an airlin., be it of th. contract.ing parti.'. 

or of a third .tat., will not have it. priee. di.approv.d on 

the ba.t. that it i. undercutttng other airl!n.a, of cour •• , 

110 long _ i ta prlclng i. not predatory. 

At the root of the liberal agr .... nt prieing .y.t .. 

therefore t. the cwerriding public int.re.t in ch.ap air 

tranaportation, a .. tter of .a.ewbat l •••• r inter •• t to the 

~rn.enta of developlng nation. vbo.. population. are 

pr.accupled vith lION ba.ie nece.aiti .. of lif •• 

" 
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IATA -
.) Origin., Structure apd runetlon. 

The International Air Transport Association as it 

exi.ts today was fonaed in Havana, Cuba in 1945 a. a forwn 

for Airline. qperating international sched~led ai~ servicea. 

It had no foraal links with its predecessor, the Interna-

tional Air Traffic Association, a pre-World War II, 

predoainantly European oroaniaation. 

The creation of IATA in 1945 arose directly out of 

th. fallure of the Chicaoo Conference to provi~ effective 

.eans for rate.aklno in scheduled international air 

transportation. The oroaniaation received al.o.t i_ediate 

acknowledg ... nt as the foremost rate.akino aechinery for air 

transportation by th. delegation to it of rat •• akino under 

the Berauda Bilateral Air Service. ~r ... ent of 1946. Sinee 

then, IATA has beca.e the .ost iaportant worldwide forUM in 

rat_aking for echeduled international air transportation • 

aecent intervention by the U.S. govern.ent ln favour of free 

deteralnation of tariff. has, ho.ever, 
j 

.ignifieanee in thi. ·field. 43 

reduced its 

" 

43. S .. infra, .. ction 1.2.3.3 Cd) Anti-truat ~lieation. 
of IATA t s Acti"iti •• , p. 37. 
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IATA vas created by two documents. A Canadian Act 

of Incorporation, vhich became la" in December 1945, and 

Article. of Association adopted in April, 1945. 

and objects of the Association are: 44 

The aima 

1) to proMote safe, regular and 
.cono.ical air transport for the 
benefit of the peoples of the world, 
to fo.ter air comm.rce, and to study 
the problelll8 connecte<! therevith; 

II) to provide meana for collaboration 
UIOng the air transport enterpr ises 
.ngaged dirèctly or indirectly in 
international air transportation. 

III) to cooperate vith the International 
Civil Aviation Organisation and other 
international organisations. 

It ha. rive principal organe whose structure and 

lunetion ... y he summarised as follovs. 45 
'. 

~ (Annual) G.n.ral M.eting, fn which the final 

authority of the A •• ociation i. v.sted, 

Th. Executive C~i tte., whose .. abers are elected 

by the General Me.ting and are eharged vith the day-to-day 
, 

direction of ... the policy of the As.ociation, 

The four Standing C~i t t •••• Pinaneial, Legal, 

Technlcal and Tr.ffic - of whieh the •• aber. are appointed 

by the Ixecutive C~ittee .ubject to confirJaation by the 

44. 

45. 

Articl. 3 of th. Act of Inco~ration of IATA, and 
Art. 1 II of the Articl •• of A •• ; atlon of IATA. • 

... lIa.nappel, 01" cit., at p. fi5. 

---~----~------
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Annual General MeegIng, fol1o~ing the ap~intment. The 

Standing Committees assisj: the Executive Committee and work 

under its direction. The Traffic Committee also assists the 
... 

Trafflc Conference in a' policy advi'-.ory capacity. 

A Secretariat headed by the Director General who ls 

the Chief Executive and Administrative Officer of the 

Association. 

The Traffic Conferences, which, though forrnally an" 

1ntegral part of the Assoqiation, have semi-autonomous 

statu. within IATA. 

Thare are two classes of membership, active and 

a •• ocia·t.~ • Act ive membersh ip is -open to any transpor~ .. . 
entèrprise, providing international (and domestic) 8cheduled 

air •• rvices are eligible for a~seciate member.hip and are 
t 46 Ineligible to vote at IATA meetings. 

" PriQr te 1978 aIl act ive members had to p~rticipate 

in ratemaking activities. In that year, however, largely in 

r •• ponse te pressure generated by ~e U. S. CAB show case 

proceedings of that year,47 IATA was reorganised and 

.artici~ation in ratemaking activities became optional. 

p.rtlci~tion in trade activi ttea remain. mandatory for aî\ 

cateoories of membership. 

46. Article IV of the Article. of A88ociation of I~TA. '. 
... 

41. See infra, pp. 41-42. " 

--------------------~-
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More than haIt of IATA'. member alrlines are either 

.ntirelf or more than fifty per cent atate owned. Thua, 

purely in terms of composition, rATA i8 largely a 

quasi-public international organisation. On a functional 
\ 

leve! tATA, by exercising delelated authorlty in the 

ratemaking sphere on bahalf of the oovernment, 18 considered 

a quasi-public organisation. 48 

b) IATA Tariff Coordinating Cont.r.nc •• 

The Traffle Conference. of IATA operat, under rul •• 

and raoulations whleh are detarmin.d in th~ tir.t Instanc. 
1 

by the Execut ive COllUllitte. and ar. appro"'d at the Annual 

General meeting. The Traffic Confer.nc.. are .plit into 

thre., representing Ca) the w..tern hellliapher., Cb) Europe, 

Alrica and the Middle.. East, (c) Asia and Australia. 

Each active member of IATA ia requlred to beC()lae a 

_ .. ber of at least one of the Traff ie Conferenc •• and in 

praethe the large alrUnes a~ .. aber. of aIl thr ••• 49 

48. 

49. 

: 

Amendments to the Traffic Conference Regulation. 

For a more d.ta\.l.d~scu •• ion, ••• , Haanapp.l, 
op.cit., at p. 78 ~~ , 

Brackner, IATA; !t!V -iS Wor~., Sitjthoff, Th. 
Meth.rl.nds, 197 , p 39. '-

.. 
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ve.. aade in 1978 and took effect in October 1979. The.e 

Inv01ved _ionlf lcant alteratl0'ls to the vay ln which the 

Traft ic Conterences opera te. 50 

The fi rst chanoe h tha t trade as.oc lat ion 

activitie_ which lnclude .atter. relatlno to p ••• enoerl 

bagoaoe/caroo hand li no , docu.entation, procedures, rules and 

reQulation., r •• ervat ions, autoaatlon, tlckets, .chedule., 

ag.nt., etc., are now conducted in -Procedur •• Conterence.-, 

in which a11 IATA -.ber. au.t partlclpate while the .ettino 

of far.. and rate. i. conducted ln -Tariff Co-ordination 

Conferenc •• -, in vhich ~r.hip 1. optional. Ravino 

elected to part iclpate ln taritt coordination, an air1 ine 

_utc.atlcally beCOlle_ a yot1no .-ber ln every confer.nce 

co"erilt9 route. vithin or bat ... n geographic -area.- and 

-.ub-area.- ""'ere 1 t operate. under Third, and P'ourth 
~ 

Preedoli TraHie rioht •• It ha. the further option of 

becc.ino a non-votino -.ber of any conterence for which ft 

1. ineUgible to becOlM a vot1nO •• lIber. 51 

Another chanoe t. in the .cape of tM agr .... nt. 

tbat are reached. TradltlonaUy, ~r • .ought unani.ou. 

concurrence for c:x.preben.i"e aor .... nt. coyerino the entire 

50. See "port on Ca.petition in Intra-luropean Seniee., 
ICAC Doc •• 0. 25, 1'12. 

51. Ibid. 

-
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tariff atructur. (type., 1 ••• 1. and concUtiona) for, th. 

wbol. cont.r.nce are •• Ond.r the .-.nd.d provi.ion., vttec. 

• uch concurr.nc. cannot be obtain.d, an att .. pt veuld be 

.ad. to achi.ve agr .... nt. coverino -.ub-ar.a.-. Such 

.gr .... nt. wou Id apply to ... ll.r oeograph ic uni t. and 

requir. only th. unani.aua vote of th. 9'OtinO .... ber. of th • 

• ub-.re •• , unIe.. 20t or .are or tiv., vhich.v.r i. th. 

gA.t.r, ot aU oth.r voting ~r. of th. area confer.nc. 

pA •• nt at th .... tinO ca.t neQative vote •• Ther. la a 

fourth provi.ion .ntitlino a. tev •• tvo airlin •• , in ca ••• 

"bere thec. la tailure to r.ach .0 r .... n t on t.riff • 

• ppl icabi. throughout th. .ub-are., to r.ach agr .... nt on 

taritt. to be charged on particular rout.. vith!n th • 

• ub-ar.a provid.d aIl yotlno ~r. oper.ting Third and 

Pourth ,~ Tratfic .. rvice. bet ... n the countrie. to 

"hich th. agr .... nt 1. ta .pply concue, and the ujority of 

the votlno -.ber. ot th. .r.. do not obj.ct to th. 

aor_nt • 52 

A thlrd chang. to th. provi.ion. nov perai~ • 

• irlln.. under .peciti.d circu •• tanc.. ta introduc. 

unil.t.rally 80" callee! innov.tl". tar •• or rat •• de.plt. the 

tact that an are. ~r .... nt alr.ady .xiat •• 53 

52. Ibid. 

53. Ibid. 
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c) lAT. C9!pli."ce llachinery 

Iffort. to .n.ure that tATA ••• ber airllne. CQIIPly 

vith th. deci.ion. reach.d in tATA'. Tari ff Co-ordination 

/ Conf.r.nce. are a natural ca.pl._nt to th. sy.t.. of 

•• ttino far.. and rate •• , In ord.r to cat.r for thi. 

requir ... nt, a co.plianc. offic. wa ••• tabli.h.d und.r th. 

aupervision of th. Dir.ctor Gen.ral to enaure that aIl 

~r airlin •• adh.re to their aor .... nt. and to prev.nt 

••• b.ra fro. having th.ir traflic ~iv.rted throuoh 

un.crupuloua .. 4na. 

In the paat IATA' a effort. vere direct.d IIOr. 

toward. apprehendlno and puni.hing off.nd.ra. ro11ow1nO 

tec~ndation ... d. to the tATA Special c;.n.ral .... tiRO of 

the 7th Jun. 1978, th •• tr •• s now i. on pr.vention throuoh 

th. Adoption of a ralr Deal Monitoring pragr ..... Th. 

progr .... focu •• a on yi.ld iJaprov .. ent a. th. prilUry Ooal 

through -or .... nt. by carrier. not to di.count by ROr. than 

a .peclfied ..aunt below th. ·official· tariff., thi. a.ount 

belno adju.t.d perlodically on a mark.t by .ark.t ba •• i. 

accordlng te pr ••• iling condition •• 

--- -----------------

. 
~ , 
" , 

,'" 



, 

( 

37 

d) Anti-tru.t I.plication. of IATA'. Acti.ltie. 

ca.petition bet ... n buyer. .nd •• ller. of product. and 

.ervice. a. the pri.ary ••• n. for th. cr.ation and 1 

di.tribut ion of th. n.tional .... 1 th viII, •• • rul., have 

la •• prohibitlng co_.rclal practl ••• that reduce ar 
elt.inat. caapetltion. 

• 
Much of th •• xperi.nc. touching on th. anti-tru.t 

i.plic.tion. for IATA'. actlvitie. ha. be.n gath.red in th. 

United Stat •• and a bri.r con.id.ration of th. U.S • 

• nti-trust lava a. th.y pertain to int.rnation.l air 

tran.portation, vould th.refore be appropriate. 

The thre. ba.ic anti-tru.t atatut.a of the United 

Stat.a Ar. th. Sher.an Act, th. Clay ton Act, and the 

Robinson-Pat .. n Act. In th. field of int.rnational air 

tran.portation the provision. of th. anti-truat lavs that 

are .o.t lik.ly to be appli.d Ar ••• ction 1 and 2 of th. 

Sheraan Act. 

S.ction 1 of th.' Sh.raan Act prohibits contracta, 

coabination. or conspiraci.s in re.traint of trad.. S.2 of 

that Act proacribe. monopoliaation or att •• pts to monopoli.e 

and co.bination or conapiraci.. to monopol is. trad •• 

Violation. of .ith.r a.1 or a.2 are both criminal and civil. 

In the latter ca •• , tr.bl. dam.g. ..y be awarded to a 

l 
l 



3. 
l _ 

.uee ••• fui ~ivat. plaintiff. 

Th. court. in th. Uni t.d Stat •• MV. dev.Ioped two 

principl •• which ar. appIi.d to analy •• wheth.r th. conduct 

under inv •• tioat1.on contraven.. ..1 of the Sherman Act. 

Th ••• are th. -Rule of Rea.on- and the -P.r S.- doctrine •• 

Ond.r th. -Rule of Rea.on- doctrine, aIl the circw .. tance • 

• r. weigh.d in ord.r to d.cid. whether a r •• triction .hould 

b. prohibit.d a. i.po.ing unr.a.onable r •• traint on 

ca.petition. 54 

On th. oth.r hand, the -par •• - doctrin. i. a 

finding th.t certain .gr •••• nt. or conduct .r •• 0 pl.inly 

anti-ca.petition .nd .0 lacking in r.d ••• ing virtu. that 

they are conclu.iv.ly ill.0al. 55 Thu., th.r. i. no 

n.c ••• i ty in .uch c.... ta .how th.t th. all.O.d aor •••• nt 

or conduct wu hanaful to ca.petition. 

Over th. cour.. of ti.. c.rt.in cat.gori.. of 

activitie. have ~.n found to ca.. vithin th. scopa of th. 

p.r .. doctrin.. Th •• e ar*z56 

1. Prie. fixinO, wheth.r horizontal (b.~v •• n 

54. s .. Ta.pkin., G.N., -Th. North Atlantic Caapetition or 
Confrontation-, Gav.rNl.nt .equl_tion of Civil Âvia
tion, C ••••• nd M.terlal., Id.. Ir.aley , Ra.n.ppeI, 
1912, p. 717. 

55. Ibid., p. 723. 

56. Ibid. 

• 

/ 
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direct eoap.titor.) or vertical (b.tw •• n 

ea.pani •• at ditt.r.nt tunet{on.l lev.l.). 

2. Group boycott. or conc.rt.d retu.al. betw.en 

two or IIOr. per.ons to conduct bu.in ••• with a 

third p.rty. 

l. Tying arrang ••• nt., i... an .Qr •••• nt by a 

party to .. lIon. product but, only on condition 

that the buy.r al.o purch.... • di tt.r.nt 
<.of 

product. 

4. Horizontal urket alloc.tion, thi. being an 

.gr .... nt betwe.n ea.petitor., vhieh, ha. th. 

ett.ct ot .11.inating co.petition in .arket. 

vh.r., in th. ab •• ne. of .uch an .Qr .... nt, 

they would ot .... rvi •• ca.pete. 

In th. ca •• ot lIOnopol1 •• tlon vh,ich i. proaerlbed 

br •• 2 ot the Sh.r1I." Act, 1 t can on1y be .. t.bll.h.d by 

proot that th. d.tend.nt po •••••• d IIOnopoly power in th. 

r.lev.nt .. rket, vilfully acquired or .. int.in.d that pow.r 

.nd th.r.by •• cludad CQIIPetition or unr •• aonably re.trainad 

co.p.tition. 51 Moat inv •• tigation. p.rtainln; to 

aonopoli.ation or att~t. to 

eOftneetion vith pricing wh.re, 

.cnopoli.. have be.n 

tor •• &apl., pricinQ 

Ln 

1. 

•• intained at a l •• el calcul.tad to •• elud. tra. th ... rt.t 

57. 

--------~ 
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an equally or .are efficient ea.p.titor. 
~ 

Th. issue whether IATA'. activities restrict 

ea.petition in the provision of scheduled international air 

transportation has been the subject of considerable 

debate. 58 The better opinion seems to be that IATA has 

f.atures of an international cartel, esp.cially a8 far a. 

it. pricino activities are concern.d, which lead to a very 

l~rtant liaitation on comp.tition between IATA _ember 

. airlin ••• 59 

. 
Opinions are oen.rally .or •• d that, in the U.S. at 

le •• t, c.rtain of IATA'. or __ ber airline.' a,ctivitie. 

would bI con.id.red i1leoal under .aa. of the .nti-tru.t law 

principl.. di.!=u ••• d abov •• Ta.pkins60 ha. indicated 

that th. tollowing would .l_o.t c.rtainly be .ubj.ct to 

18Oa1 proceedino. under exi.tino U.S. la".z 

- th. rat ... ttino aachln.ry of IATA, 

the variou •• or .... nt. that place li.it. 
on capacity off.rir'O, 

- the IATA .geney .yat_ which ha. both 
group boycott and pric.-fixing el ... nta, 

- inclu.ive tour. becau.. of th.ir tyino 
arrano_nt. J 

- r.v.nu. poolino .or •••• nt. which have 
.l ... nt. of bori.ontal aark.t divi.ion, 

'1. McMbinney, op.cit., .t p. 10. 

". Ibid. 

60. TOapkin., .upra, p. 721. 
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Up to 1979 IATA's activitle. that wouid otherwi.e 

h.ve been ill.oal und.r the U.S. lava, had received iamunity 

trOIa the CAB under the provisions of s.412 of the ~.d.ral 

Aviation Act and had thus beco.e 1eoa1. In .xercisino it. 

authority, th. CAB had made a basic findino under the -Local 

C.rtao. T •• t- th.t, althouoh IATA's activiti.s had •• p.cts 

or .l ... nt. plainly r.puonant to •• tablished anti-tru.t 

principle., approval should be granted in view of -. cie.r 

ahowing that th ••• activiti •• ver. requir.d by a sertous 

transportation need, or in ord.r to aecur. 1aportant public 

ben.fi ta •• 61 -'-end •• nta to a.412 of the 'ederal Aviation 

Act brought ln by th. Int.rnation.l Air Tran.portation 

Ca.petition Act ot 1919, authorised th. • ....... nt ot 

• int.rnation.l country or for.ign policy conaid.r.tion.- ln 

detenlining wh.ther to cont.r .nti-tru.t i_unity to auch 

.or .... nta or .ctlviti ••• 

In 197' th. ~ had .. d. pr.lillinary conclusion. 

that IATA'. Traffic Conf.renc.s .. rved to Nduc. ~titlon 

aubst.nti.lly in th. provi.ion of int.rnational air 

transportation and laaued show cau •• proc •• dinga requirlng 

IATA to juatlfy why the t...unlty hith.rto atforde<! the •• 

'1. McMbinney, ge.cit., .t p. 1 •• 
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conference. .hould not be t.ndnat.d. Follo.ing susta in.d 

prot •• ta by IATA and the int.rnational community, thes. 

proc •• dings ver. terminated in 1979 with the following 

ord.r. having been made: 

a) a prohibition af U.S. carriers fro. 

participation in IATA tariff coordinating 

confer.nce. Ov.r the North Atlantic, 

b) an approval of the Traffic Confer.nce 

Agr .... nt. and i_unity conferred for a period 

of two y.ara. 62 

Th. CAB approval of the IATA Traff ie Confer.nee 

.achin.ry ha. ainc. then be.n extended periodieally a. part 

of the U.S.-ECAC Me.arandua of Und.rstanding arrang ... nta • . 
With regard to the EaC, it r ... in. una.ttl.d 

vbether the anti-tru.t leoi.lation contained in articles 

15-94 of the Treaty of ao.e will be .nforced again.t 

anti-co.petitive practi.e. that obtain in the air tran.port 

indu.try vithin and vithout lATA. 63 

62. 

'3. 

CAB Docket 32851 order 81-5-27. In April 1985, lATA 
liled an application to DOT tor withdra.al of order 
11-5-27 and ter.ination of the lATA .ho. cau.e 
proe •• dinge. It .ought an ord.r extending the 
approval ot l .. unity of the ... nded IATA Traffic 
Conference Machinery indetinitely eubject, int.r alia, 
to .. intenance of DOT ob.erver etatu. at lATA Tiallic 
Conferenc .. affeeting the United State •• 

McWhinney, op.cit., at p. 16. 

-------- w 
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- A _tter ot concern to the international c~unity 

ia the ao called extra-territorial ettect ot .nti-trust 

legialation inherent, tor examp1e, in •• 1 of the Sherman Act 

which outlaved -every contract, combination or conspiracy in 

re.traint of trade vithin the United States or vith foreign 

Through judicial rulings, an -ettects on 

ca..erce- doctrine received recognition enabling 1eoal 

proc .. dings to be pursuèd in re.pect to activities in 

non-U.S. urkets that had liaiting ettects on cOlftlfterce in 

th. United States. 64 

Other .tates have objected to lhis -ettects 

doctrine- and argued that a .tate vishing to counter vhat ft 
'\ 

.... a. econOlÛ,C lIIi.chiet c~itted by persons outside its 

juri.diction .hould pursu. th. matter diplomatical1y.65 

Statute. to block or li.i t the eftect. of judo.-nt award • 

• ad. by U.S. court. have re.oved .uch of the tapact fra. the 

extra-territorial ettects of th. U.S. anti-tru.t lav.. 66 

'4. 1 • rakj~Ud, Knut, -About th • .... cs to Bridg • a 
Jurl.cHetional Cha.-, Annal. of Air and S2aee La., 
MaGill Uni.er.ity, Vol. VIII, l'Il, MOntreat, p. lOlo 

6'. Ibid. , p. 104. 

l'. Ibid. , p. 105. 
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Ron-Scheduled Air Tran. on 

The Chicago Conference di net oonsid.r th. status 

and roI. of non-seh.duled air transportation in Any 

signifieant d.tail. At thi. tl.e, this fora of air 

transportation play.d a .ad.st eeono.le role. 67 

not surpriaing, th.refore, that not a .inole provi.ion 

regarding it. roI. appe.red in the 8er.ud. AQr •••• nt of 

1946. For .. ny y.ar. ta ca.. bilateral air .ervic •• 

• gr .... nt. would r.gulat. only .ehedul.d air .ervic •• , 

non-.ch.dul.d air •• rvic.. being allowed 't.o operat. on ad 

hoc .~ei.l 'authori •• tion. 

Ch.nging con.u..r pattern. fu.lled by grô"th in 

'd l.po •• bl. incOlM. , hOwever, led to • big incr..... in th. 

proportion of the int.rn.tional air tr.v.l aark.t ooapri.ing 

the l.i.ur. u.vel .. ~nt whieh 800n ov.r.h.dowed -bu. in ..... 

tr ••• l •• the da.inant eategory. 

The fir.t .ignifie.nt developaent in the growth of 

charter transport.tion took plac. in Europe in th. 1950 '. 

6'. The growth of th. Charter Indu.try in th. o. s. c.n be 
traced to the av.ilability of qualified pilot •• nd 
surplus ailitary aircraft after the .. r. It ••• not 
until 1955, howev.r, th.t th. USCAB deeid.d to •••••• 
the role of ch.rter. .ft.r noting'-..tba large iner •••• 
ln their \fOlu_ of .ctivity, ... Cooke, -Regul.-
tion and the Suppl ••• nt.l C.rrier-,. er. ~ap!r. 
for International Civil Aviation Confer.n. ,loya. 

r ••• , If"" 'fo 
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""ere the packaoe tour trade va. borne , The pr iee of the 

whole ENckaoe which included oround arrange.enta. eo. hotel • 

.. aIl. tran',ortation, etc., 'las frequently leas than the 

priee of the scheduled airlin. fare alone and vas sold to 

.-.ber. of the public by a tour organiser and not> direetly 

by' the airline. 

Thr.. ba.ic type. of c~erciai charter. have 

e..,l .. d over th. year., n ... ly group chartera, inolusive 

tour charter. and own-u.e charter •• '8 

Group charter.: the.e .ay be distinguiahed into 

affinity and non-affinity group charters. the rul.a 

goyerning affinity group charters are baaed upon tho.e 

e.tabli.hed by IATA in Re.olution 045 "hich inter alia 
\ 

.tipulate. that to he eligible, a group must have principal 

p.urpo ••• , al., and o'bject 1 y •• other than travel and . 
.ufficient affinity exi.ting prior to th. appl icat ion for 

charter tran.portation ta disUngui.h i t and •• t i t apart 

Ira. th. public. '9 

In ti.e ft beca •• extr •• ely difficult to 

.ffectl"ely enforce the.e regulation. and ~tep. vere taken 

by th. o. S., Canada and the !CAC ~r stat •• to replace 

'1. 

6'. 

Se. ICAO Sp.cial Air 
Info~tlon Paper No. 
Scbeduled Air Tran.port. 

Ibid. 

Transport Conference" SATC 
2. PoliCX Concerning Non-

-

1 
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affln1 ty charters with' non-affin! ty charters. This ",as 

achleved pursuant ta the Ottawa Declaration of 1972 which 

introduced Advance Booking Charters (ABC) in Canada, and 

certai·n ECAC member states and Travel Group Charters (TGCs) 

in the United States. The basic ru1es governing 

non-aff ini ty charters are that the full capac i ty of the 

aircraft be chartered, that each charterer contract at 1east 

fourty seats on the aircraft and that passengers book at 

leaat sixt Y days in advance. The TGC which had more 

reatrlct ions than the ABC was not a success and was f ina1ly 

replaced by the Public Charter in 1978 removing virtu'ally 

aIl restrictions ~including the direct sale prohibition and 

el imir:'a ting almos t all pract ica1 d !fferences between the 

sale of charter and scheduled air transportation. 

Inclusive tour charters. This type may be offered 

to members of the public by a tour operator for a round trip 

which includes accommoda t ion and other ground arrangements. 

Wher. specially ehartered aircraft are invoived referenee ia 

lIlade to inclusive tour charters (ITCs) and as group 

i nclua1 ve tours (GITs) when offered on acheduled serv ices • 
. 

It 18 the dominant fQrm of charter travel in Europe. It ia, 

also the most signifieant form of chart.er in Africa where 
• 

non-scheduled transportation ia still in its tnfancy. 

Own-us. charters (single entit)"). This form of 

charter ta permi t ted when a private persan or corporation 

\ 
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chartera an air~Aft for h1a or it. own uae for the carriaoe , 

of freight el' pas •• ngera, ori condition that pa •• enger. do 

not share in the cost -.ither directl)" o~ lndirectly. 

There are other speclaUsed charters such a. 

student or study group chartera, spec laI event charter., aIl 

caroo charter f110h ta and var ious other charte r concept. 

lika split tcharters, co.inglino and inter.ingling 

types. 70 
'3 

.... ~ 
Th a rat ion a 1 ft for reg u 1 a tin g cha r t a r a P._ • 

invariably involved consideration. for re.erving tha laro •• t 
.,. 

ahare of air transportation ta acheduled tran.portatioF,l ln 

order to pra.erva their fin.ncial vlab1l1ty and a •• ure t" 
t 

publk ready acce.. ta reouiar air transpOrt .. rvic. •• 

A~ditlonally, .cheduled airUn •• are in .,.t ca ... owned by 
~ 

g.over ... nt. and aa pulS1 le 

troat exce •• ive -A-t i tian 

lIOunt. 

Inve.tJtent. require protection 

auch a. th.t which charters could 

"ethod. tor re9u1at 1ng cbarter. 71 ranoe tro • 

•• rketlno re.triction., tor e • .-ple perwltting only certa4B 

type. ot charter., or banning aU cMrter. in .ddltlon to 

___ "ndatory consultat ion. wi th the nat !onal carriers. Othee 

70. Ibid. 

71. See tlatte, If.JI., 9R~c!t., p. 
153. 

foo~e 105, p. 

v 
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••• ure ... y Invol .. ca'paclty control, i.e. ab.alute quota. , 

or alloc.tion of tr.f.flc in relation to acheduled .. rvic •• 

• nd prie. regulation either tixe<! in r.lation to tATA 

tarift. or a aini.u. charter. prie. b ••• d on co.t of 

•• rvice. 

J; 
1. • Conclu. ion 

Th. predOilinance of bilat.r.li_ .. th. pr.f.rred 

.. thod for th. exchange of traflie right. a.oft9 .tat •• would 

.• ppear to be ... ur.d for th. for ••••• bl. future. Th ... ln 

tran.fonaation vithin th. bUateral .. tbod ha. been the 

abando ... nt of the traditional 8enluda l prlncipl.. ln 

fayour of .ith.r predet.nlin.tlon or llberali •• tton. 

Altftough bil.t.ral i .... y .. 11 bit an t.pedt.ent to 

a rational dev.lop.ent of air "l'vice. on a .orld ba.l., for 

e...pl., by prc:.otinQ poin\:-to-polnt "l'vice •• t th. expen .. 

of lono haul _rvic •• , th. potential for region.li .. or 

.ultilat.rali.. to .uppl.nt th. bilater.1 .y.te. i. 

negligibl. at tM pre •• nt ti_. 

The pra.i.e of reglonali .. ln thi. reg.rd eppear. 

to have been ov.rr.ted a. no' Incr.... ln the nu.ber of 

• EeQional cabotaQ. sone.' (i... beyond the Air Afrique 

region) ha. tak.n plac. ln th. la.t t .. nty ,.ar.. Nulti

" 1atera11_, on th. oth.r band, 1. vldelr ngarct.d .. ldead', 

• ! 
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pr1aarily t.cau_ of the vide di •• rg.nce, bath ln outlook on 

the econc:.ic: MnAQ_nt of national re.ourc •• .-ong nAtion., 

And th. diff.rring capAcity ..01\0 airlin.. for effectiv. 

coapetition in the international air trAn.port "rk.t 

plAce. 

In the ar.a of tariff., futur. develop.ent. aay 

wltne.. incr.a.ino application of the 'ref.r.nc. far.' 

for tari ff. approvAl which repr._nt. A aid"AY 

poaltion bet .... n total fr .. cSOII for air11n •• to ialple .. nt Any 

tAriff they vant, and hAving total go •• r ... nt control A • 

••• rci •• d under th. dual appro.al .. thod. Thi. dev.lop.ent 

viII, however, be largely oonfi~ to the .ore aophi.ticated 

.. .artet. of IIorth ~rica and Europe and i. unUkely to be 

accepted for application by African and _ny other tbird 

wocld atate.. 'Tariff liberAli.ation in th. latter .. rlteta 

.Ul IICr. lit.ly tak. th. fora of videning the tariff ba ••• 

TM dual approvAl .. thod i. therefor. likely ta r ... ln th. 

aoat widely appli.d .yat.. for tariff reQulation vith 

iftCreA.ing inter-CArrier collaboration at ~ reglona1 

1 ... 1. 

1 • 

.. 
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2. ICAO Studie. on the leon_te A.p.ct.-2.!. Air 

• 
2.1 Introduetory ObeerYatlona 

I~a effort. ln pra.oti~ ~ .ultilateral agr .... nt 

for the reQulation of CCl Ireial international alr transport 

.. tter. receded, a. noted, 1 after it. Seventh Aa.ellbly 

... Uno, hel~ ln 1953. It did, however, re.olve at thi • 

... Uno, to .. int.in • .art of a "atching brier over the •• 

•• tter. and directed the Couneil -to k .. p under revlew th. 

poealbilitie. of partial solution. of practical yalue to tM 

conuactlng lltate •••• •• l 

Pur.uant to thi. directi.e, and prior to 1971, wben 

ICAO oroani.ed ita fir.t conference of ~r atate. to 

conaider c1evelop.enta in international air tran.portation 

and agr .. on .a.ure. for iapl_nt iRQ the requ ired reforwa, 

ICAO in.tituted liJIited initiative. on certain .. tter. 

pertlnent te the reQulatlon of international alr tran.porta-

tian lneluding the (oiiowing' 

1. SURra, Cbapter l, p. 4. 

2. Ibid., footnote 110. 9. 

1 
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publication of guidance .. terial for con.idera

tion by .tat.. in pur.uing bilat.ral air 

tran.port relation.hip. the.. includ.d th. 

Randbook on Adltin iatrat i v. Clau... in Bi lat.ral 

Air Tran.port Agr •••• nt. J and one on th. 

Cap.city Clau.e. in Bil.teral Air Tr.nsport 

AQr .... nt.'· 

pra.otion of cooperation betwe.n ICAO and 

regional aviation oroani.ation.,5 

the urging of co.pli.nc. vith Article 81 of th. 

Chicago Convention requirino registration vith 

the ICAO Couneil of Any .Or .... nt. relatino to 

international civil avi.tion bet ... n _ber 

atate.,6 

the publ ic.t ion of an annual eurvey on far.. and 

ICAO Circular 63 - AT/'. Bandbook on Capacity Clau ••• 
ln IIlateril AIr fran.port Agr .... nt •• 

"pertory Guid. to th. Conv.ntion 
Civil Aviation, !f!Q Doc. 8900/2, 
1977. 

on\' International 
Second Edi tion, 

5. ICAO u.eably .... All-18, ICAO Doc. 9440, Poliey and 
Guidance Katerial on InternatIonal lir Tran.port 
Regulation and Tariff., p. 8. 

6. ICAO Aa.ellbly .... AI6-32, ibid., p. 29. 

• 

• 
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rate. in int.rnational air tran.port,7 

undertaking of a .tudy of ext.tlno bil.t.r.l 

taritf clau ••• cul.inating in th. i •• uanc. of a 

reca..ended tariff clau.. for guidanc. to .tat •• 

wh.n n.gotlating bilat.ral air tran.port 

-or .... nU' and 

.. tabli.hing a pan.l ta .x .. in. th •• achin.ry 

for th ••• tabll.tt.ent of Int.rn.tional far •• and 

rat ••• ' 

ICAO·. r.vive<! int.r •• t, •• id.nt in the .arly 

.... ntl •• , in extencUnQ .,re ca.prehen.l". control ov.r th • 

• conc.ic aepect. of alr transportation, ha. been attrlbuted 
\ 

to the growth ln influ.nc. of the third world .tat.. over 

int.rnational affair.. Largely through the effort. of th ••• 

• tat .. , in 1974 ICAO pa •• ed Reaolution A2l-25 entitled 
. 

·Con.lderation of Air Tran.port Probl_ on • world-wld. 

b .. i.· which l.d ta a <Seci.ion by th. Council to con •• ne a 

lpecial Air Tran.port Confer.nce in April' 1977 .tth th. 

following ag.nda,' 

7. ICAO Aa •• llbly .... AlI-2', ICAO Doc. '275, \ Interna
tional Air Tran.pOrt rare •• na I.te •• 

1. 

9. 

Ibid. 

ICAO Aa.ellbly .... A21-25, ICAO Doc. 9124 
Con.id.ration of Air Tran.portProbl_ on 
IUde .a.i •• 

. - - .. _-------

( 1975). 
a Morld 
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tartff enforc ... nt, 

poltey eoneerntno international non-.ebeduled 

air tran.port, 

r.gulation of clpaeity in international air 

tra~.port .erviee., and 

.. ohinery for the e.tabli.~nt of international 

air tranaport fare. and rate •• 

Studi.. on the .econd and thi rd i te.. vere 

entru.ted to a Panel of Expert. on Air Tranaport "'oulation 

(AT1lP) and th. la.t i t.. to a pan.l of Expert. on the 

lIIachinery for the Eatabliat.ent 0.1 International rare. and 

bt •• (PD). The latter panel v •• eatabli.hed pur.uant to 

ICAO Aa ••• bly A2l-26 in 1974 and held it. fir.t ... ting in 

Dece.ber, 1976. Th. tCAO Secretariat condueted i.portant 

, .tudie. on the fir.t it_. IO 

A .econd Air Tran.port Conterence va. held in 1980 

to review progre.. .ad. in the.e .tudie. and .aka 

appropriate r.co ... ndation •• A third conf. rance i. 

• cheduled for Mova.ber 1985 in Montr.al. In th. followi"9 

.action., a brief r.via. of th. progra.. and f lndino. of 

th ... vartou. ICAO .tudl .. will be .. d •• 

10. AT/Conf. l - _1\ dated 26/1/85. A revie. of Tariff 
Inforce.ent Act • tl .. and I •• u ••• 

, 
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2.2 Dlatlnctlon •• tveen Schedule4 and Ron-Scheduled Air 
1 

Tranaportatlon 

rollowing a truly r_arkable growth in th. charter 

air tranaport ... rket in th. ninet •• n fiftie. and .ixtie., a 

cU.tlnction b.tween int.rnational .eheduled and non-

.cheduled .erviee. h.d beco.e an urgent requirement having 

regard to the different legal reg i.e. ereated by article. 5 

and 6 of the Chicago Convention for the regulation of 

non-.cheduled and ach.duled air tran.portation. Oevelop-

.. nt. in the aarket plac. had proore •• ively reduced the 

4i.tinction in the o~rational ch.r.cteriatie. of the two 

type. of .ir tr.n.portation. ll 

A deflnition developed by th. ICAO Couneil in 

1'5212 required a flight to po ••••• ail of the folloving 

characteri.tic. to quality a •• ehedul.d int.rnational air 

"rYice. A .eri •• of flight. thatl 

.) pas. through air.~c. of IIOre than one .t.te, 

.nd 

b) 1. perforlled by an aircraft for tr.n.port of 

p •••• ng.r., .. il or cargo for ~UA.ration, 

11. ... suRra, Cbapt.er 1, pao. 44 et .eg. 
12. ICAO Doc. 7271-C/!41, 1'52. Definition of a Scbeduled 

tntern.flonal Ilr lerwice. 

.. 

.. 
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c) .. ch flight i. open to ua. by th • v·n.ral 

public, and 

cU .. rv •• traffic betveen two or .ore pointa 

(i) under a publiehed ti.etable, or 

( li ) vith' flights so r.gular tha t they 

-:-~ con.titute a recO<Jnisable systellatic ser ies. 

If any of the requirements are missing, the service i. 

non-acheduled. While some states have accepted thi. 

definitlon, such recognition has not heen univer.al. 13 

In fta recommendations 3-1 (a) and )-2(a) and Cb), 

the Conference of 1977 requested the Council to undertake 

etudies aimed, inter al ia, at establ ishing a def in i tion or 

guidelines vhieh eharacterise international non-scheduled 

air transport operations and distinguish these from 

echeduled opera t ions, including examination ot the 

feasibility of amending articles 5, 6 and 96(a) of the 

Chicago Convention, and revising the Couneil'. 1952 

definition ot .cheduled international air transport 

aervice. 

The panel (ATRP) undertook this study. Although 

Initial1y prediapo.ed tovard. revising the 1952 ICAO 

ctefinition, the panel later deeided to retain that 

13. s.. ICAO Special Air Tran.port Conference, 1977, !f!Q 
Doc. 'l", p. 9. SATC, 1977. 

.. 
, 
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deflnltlon, havlnQ ooncluded that it .a. flexible .nough and 

only ~ired further .uppl ... ntal note.. In the opinion of 

the panel, certain lM>dification. tp th. not •• acco.panying 

th. definition would provid. adequat. guidanc. to atate. 

vhich .. y wiah to cla.aity ao.. type. of charter operationa 

aa ach.duled, should they d •• m this deairable. Thi. 

reca.aendation was accepted by th. Second Air Transport 

Conference held in 1980. 

A principle distingui.hing teature of acheduled 

transportation under th. ICAO 1952 definition of 

int.rnational sch.dul.d transportation was that of flight. 

b.ing open to ... b.rs of th. public. In the pan.l'. 

discussiona thia prov.d a probleaatic issue to re.olv. 

becaus. c.rtain types of charter. (called 'pr09ra_.d' or 

'.cheduliz.d' charters) po..... thi. characteri.tic. The 

panel therefore reco .. ended that tlighta which vere aubject 

to sub.tantial re.trictions or conditions were not open to 

... bers of the public but .tate. would have ta detenaine 

vhat ver. '.ubstantial re.triction.,.14 It is equally 

14. ICM Doc. 9440, op.cit., p. 9. It i. interesting to 
note that African representatives at SATC, 1977 
pre •• nted a workinQ paper (WP/!o. 45) which propo.ed a 
deletion of the phra.e 'open to u.e by .. abers ot the 
public' troa the last .. ntence ot paragraph (b) ot the 
1952 ICAO definition. The objective was ta recl ••• ity 
a larQe portion of non-.cheduled air tran.portation a. 
acheduled and thereby iapo.e Qreater control over the 
operation of thi. type of transportation and conver .. -

- -------.. 
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·'.a.lbl_, of cours., tbat certain .chedul.d fliohtl which 

are en~r.d by .. rketinQ r.striction. oould be con.ider.d 

as not beinO open to the public and thereby be recla •• ified 

a. non-scheduled. 

To the extent that states would have the discretion 

to recla •• ify •• rvice. foraerly tr •• ted •• charters •• 

• chedul.d operation., thi. will have repercu •• ions for 

exi.tinQ and fwture bilat.ral air tran.port .or •••• nt •• 

Chano .... y beCOIN n.c •••• ry to the provi.ions r.latino to 

de.ionation of carrier., routes to be operat.d, and oreat.r 

Uexibility will be in.vitable with r89ard to c.p.city and 

tariff •• 15 

It ha. been .uOQ •• ted that African .tat •• ahould 

r.fr.in rra. utill.in~h. discr.tion for re-cla •• ification 

and continu. to .aint.in th. non-.ehedul.d ch.r.ct.r or 

tho .. operation. Dy tr.atino\th .. a •• uch, th.r.by avoidinQ 

their regu1.tion in bil.terÀl air .or .... nt. oiv.n the 

relativ.ly ainor laport.nee ot non-.eh.duled tran.portation 

in .Alric •• 16 

(continued rra. pr.vlou. page) 

15. 

ly oreater prot.ction to acheduled tran.portation. 

Il Ru ••• iny, Ihairy, ·.ilater.l Air Tr.n.port 
Agr .... nt. and Th.ir Icona.ie Cont.nt vith Spec:tal 
aeterenee to Alric.', Annal • .....2! Air -!!!.!! SR.c.~, 
Vol. VIII, 1911, p. 121. 

Ibid. 

/ 
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In the result, th. pan.l did not conaider it 

. , nec .... ry to pur.u. th. r.ca...ndation. of th. Special Air 

Tr.n.port Cont.r.nce, 1977, for po •• ible ... ndM.nt. to 

Articl •• 5, 6 and 96(.) of the Chicago Conv.ntion, fir.tly 

beca".e of th. cOllpl.xitle. of the ... ndIMnt proc ••• and, 

.econdly becau.. th. aolution propo.ed by th .... d •• uch an 

end •• vour unn.c •••• ry.17 

Aa to wh.th.r the pan.l'a .olution is .. tisf.ctory 

A •• i.ll ia of th. vi.w that it va. 

the only .ccept.ble solution whil. Guildaan19 con.ider. 

it '.n exercis. ln intern.tional fru.tration ha.ing tailed 

to provlde a cl •• rcut distinction which in hi. vi.w v •• 

attain.ble. 

1'. lCAO DQc. '1", op.cit., .t p. Il SAtt • 

• 1.. bie, R., ·Second Speci.l Air Tr.naport. Conter.nc. and 
Bllat.ral Air Tr.nsport Agr .... nt.·, Annal. of Air .nd ."ce Law, McGill, Montr •• l, 19.0, p. 3 • 

1'. Gul1daan, 11., -"'e Di.tinction Betwe.n Sch.duled and 
Non-Scbedul.d Air Servie •• ·, Ann.l. of Air and SUce 
Law, McGill, Montr •• l, 19'9, p. 135. 

-
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, 
2.3 Gu idel ine. ~ Int.ernat tonal Non-Seheduled Air 

Tran.port.-

aeca..endations 3 l(b) and 20(c) of th. tirst 

Special Al r Tran.port Cont.renc. 20 directed that stucU •• 

be undertaken ta •• tabli.h guideline. for the vorld 

aeronautical co_unit y in the reoulation of international 

non-.cheduled air transport 1 and aho ·pol icy in thi. are. 

giving consideration ta a nuaber of factor., such a. 

capacity, tariff., travel organi.er. and control of .ervice. 

b.aring in Blind the public intere.t, and touris. 

developlMtn t. 

The final product of th. panel's work in thi. area 

cœpris.. twenty eight guidel ine. for states for regulat ion 

of international non-.cheduled air transpo~t. 21 Th. 

panel .pp.r.ntly conclud.d that it would be extre.ely 

d1tficult ta foraulate guidelin •• acceptable ta aIl or .ost 

st. tes, that would also be equally us.ful. 22 The panel 

therefore decided to •• tabli.h a variety of guidelln .. 

reflecting different and, in uny c •••• , diver.e n.tional 

20. ICAO Doc. 91"" op •• it., at p. 11. 

21. se. ~rtl.r, J., -ICAO Air Transport lteQulatlon Pan.l 
and the Dev.lop.ent of Intern.tion.l Air t.v·, Annal. 
of Air and SR!ce L.w, Vol. VIII, "cGill, 19'3, p. '5. 

22. AT!PI]. aeport para. 17 at 17. 

-_ . - - --___ .... 'I000-0 __ • 
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polieie. and 'objective •• Predlctably thi~ involved the 

inclus ion of the same guidei ines which may be, or indeed 

ar., contradictory and mutually exclusive, and this factor 
, ~ 

pro.pted the panel to clarify in its report that the 

pre.entation of the guidelines did not imply the panel' s 

approval, support or rejection of them. 23 

l.4 The R!gulation -2! Capac i ty in International Air 

Tran.port Service, 
" 

While there "las general consensus at the Special 

Air Transport Conference, 1977, th_at the root cause .of the 

poor performance by air carrier. in the preceding years was 

th. exc ••• tv. offer of capaeity, opinion was divided as to 

tl\e re •• on. for th ••• condi t ionl in th. market place. 24 

1 t wa. argu.d by .0.. that the fund411l.ntal rea~on 
• 

~ th. exc ••• iv. o~fer of capacity was the too rapid 

introduction of wid.body aireraft cOlltbined wi th world-wide 

inflation and econoalc r.c ••• ion. 25 The majority 

expr •• se<! th. view, how.v.r. that the problem of over-

capacity v •• principally attributabl. to the absence of an 

23. Ibid. 

24. ICM Doc. 919', op.cit., p. 13 SATC. 

25. Ibid. 

.( 
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effective reoulatory machinery evident 

\r: 

• in the f act tha t" on Many routes, 
capacity vas not closely related to 
demand, that fair and equai opportunity 
for the carriers of the parties to an 
agreement vas often felt not to exist; and 
that the carrier of one state did not 
appear to consider t~6 interests of thé 
carrier of the other.-

In framing the scope for the studies ~o be 

undertaken by ICAO on the subject of capacity regulation in 

international 8cheduled transportation, 'the Special Air 
. 

Transport Conference, 1977, considered that the preferred 

approach to capacity regulation was the predetermination 

.. ethod indicating the favoured state practise of the 

majority of states represented at the Confennce. 

The recommendation of the Conference was a 

directive to the ICAO Councii to undertake .tudie. ai .. d 

at 27 

\ 

a) e.tablishing criteria and u.ing the.e to 

foraulate alternat i ve naethods for regul. ting 

capacity on schedul.d and non-8cheduled 

international air transport services, and 
~-

b) developing a model' clause (or clauses) or 

Ibid. 

guideline. for regulating capacity on the basta 

of prior determinat ion for cons idera t ion, al<?nO 

27. Ibid., at p. 16. 
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vith other clau.es or guidelin •• , by contracting 

atatee. 

In the in1 t ial stage., the panel, in an attelllpt to 

dev.lop criteria for formulation of alternative .. thods for .-regulating capacity, recognised that it would be useful to' 

classify the objeetive~ of states in the regulation of 

capec i ty and categoriaed theae into tvo groups: 28 those 

that vere generally agr.ed upon, and tho.. that varied 

according to the national point of viev. The eo..on 

objective. included the avoidance of exee •• capacity vith 

the consequent vaste of resources, preyent ion of capac i ty 

duaping, protection of the environment, hartltonization of 

reçulation of scheduled and non-seheduled operations in the 

._e market vi th the poss ibU i ty Ot--.-ll reasonable econpaic 

r.turn to the carr iers, provis ion of good sery ice to the 

consumer ànd assurance of fair and eQual opportunity to 
, 

ca.pete. AIDong the variable objectives vere the improve.ent 

of a etat. t. balance of international payments, protection 

of intere.ts of the national carrier and a sharing of 

traffic to be carried. 29 

The panel gaye priority to the deyelopment of a 

28. ATRP/I Report, para. 34 at 12. 

29. Second Air Transport Conference, Report ~ Doc. 
lli2., AT Conf/2 (1980) para'. 14, et 13-14. 
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predeter.ination .odel clauae in accordance vi th the 

directive of the Special Air Transport Conference, 1977. 

The draft clause was adopted by the Second Air Transport 

Conference and transmi t ted to the contractino sta tes for 

their consideration. As adopted 30 it reads 

• (1 ) The total cap.c i ty to be provided on 
the agreed services by the designated 
.lrlines of the Contracting Parties shall 
be agreed betw.en, or approved by, the 
a.ronaut ical authori tiea of the Contract
inO Parties before the commencement of the 
operations, and thereafter accordino to 
anticipated traffic requiremen~s. 

(2) The agreed services to be operated by 
the de.ionated airlinea of the Contracting 
Parties shall have a. their priaary 
objective the provision at reaBonable load 
factors of capacity adequate to _et the 
trafHc require .. ents betveen the territo-) 
ries of the two Contracting Parties. 

C 3) Each Contract i ng Party shall ..ti,lov 
fair and equal opportunity forr~ttt. 
designated airline. of both Contracting 

1 Parties to operate the agreed services 
between their respective terri tories so as 
to achieve equali ty and Butual benef i t, in 
principle by equal aharing of the total 
capaci ty between the two Con trac t ing 
p.artie •• 

(4) Each Contracting Party and it. 
designated airline(s) shall take into 
consideration the interesta of the other 
Contracting Party and ita designated 
airline(s) so aa not to affect unduly the 
services which the latter provide" 

(5) If, on reviev, the Contract ing 
Parties fail to aoree on the capacity to 
be provided on the agreed services, the 

30. Ibid., pp. 20-21. 

, 
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cap.city that .ay. be provided' by the 
de.lgnated airline. of the Contractlng 
Part 1 e. ahall no tex ceed the tot·a 1 
capacity (including seasonal variations) 
previously agreed to he provided-. 

Emphasis is therefore on third and fourth freftdom 

traffic, vith capacity on the fifth freedom sectora on the 

agr .. d services being subject ta predetermination by bath 

parti.s. ll 

The Panel also developed clauses on the Bermuda and 

free deter.ination .. thods of capacity regulation vhich viII 

b. revieved by the forthcoming Third Air Transport 

~onference. In bath text and philosophy, bath model claus.s 

are si.l1ar to th. forms discassed earlier,32 although 

vith regard to the SeCllluda Clause a. dravn by th. panel, 

effort. were JUde to ilftprove the functioning of the ex po.t 

facto •• chani ... 

Regarding the vork 'produced by the Panel in thi. 

area, one obs.rves that contrary to the mandate extended by 
,-

th. Special Air Transport Conference, 1977, the Pan.l did 

not -evaluate the principle. of regulation of capacity 

31. s.. Gertler, J,~ -Law of Silateral Air Tran~port 
Agreements 1 ICAO Air Transport Panel an~ the 
Regulatlon ot Capacity in International Air S.rvi~e.-, 
~A~n;.:.n:.;;a:.;;l:.;;.~o:;..f::.....;A=i..;:r--:;a;.:.n;;..;d::-...;;S;.,jp .... a=c.;;;.e.-..;:L..;:a;...;.w, Vo 1. IX, McG i Il, 19 ~, p. 
52. 

32. Supra, Chapter l, pp. 9-11, 14-18. 
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traditionally applied since 1946.- 33 

2.5 Machinery for the Establ hhment of International 

Air Transport Fare. and Rates 

-"-.. 

By the beginning of the 1970's, a substantial 

.eakening ot the multilateral tariff .. aking framework for 

.cheduled international air transport had become 

evident. 34 The diversity in state practi.e vith re.pect 

to tariff clauses in bilateral agr .... nt. ranging from 

delegation of this tunction by governments to IATA1 non-IATA 

.e.ber airlin.. unilateral ratemaking to op.n rate 

.ituations, contributed tovard. tariff practise. that v.re 

largely to the advantage of th. stronger, better eQuipp.d 

airline. and again.t tho.e of the "eaker airl!n •• mainly 

fra. the developing world. This .ituation vas excerbated by 

deployment of excess capacity on Most international 

route •• 3S 

ICAO vas confronted by the concerns of member 

states for remedial action at its tventy tirst Assembly held 

in 1974. As a resu1t,' the Assembly passed a resolution 

33. ICAO Doc. 9199, op. ci t., at 56 .t S.Q. 

34. ~otait., Assad, ICAO Bulletin, May, 1980, p. 17. 

35. S.e discu.sion, supra, at pp. 60-61. 

( 

--- , -



• 

( 

( 

66 

directing the Counc il to ut up a pan.l of exp.rt. to 

addr ••• the issu.. The Council in turn •• tab1ished a panel 

of exp.rts on th. machin.ry, for th ••• tabli.hm.nt of fare. 

and rat.s (PRP panel) vith the f0110ving instruction: 

-to examine th. machin.ry for th • 
•• t.bl istm.nt of internat ional f.r.s and 
rat.s and .ak. r.commendation. to the 
Cbuncil for subtfth •• ion to the As ••• bly 
conc.rning po •• ibl. iaprov •• ent. of that 
.achinery taking into account not only the 
legiti.ate intere.t. of t~r u.er. of 
international air tran.port.-

In th. period bet".en Dec .. ber 1976 .nd October 

1984, the Panel held eight .... ting •• In the interi., ICAO 

convened th. two conference. on air tran.port in 1977 and 

1980, referred to previou.ly, vhich revie"ad the activiti •• 

of the Panel. 

The .ore .ignifieant a.pect. of th •• tudie. 

undertaken by the panel, and whieh "ill be di.eu •• ad briefly 

in the following .ection., focu •• ed on the.e underli.t.d 

area.: 

.cheduled p •••• ng.r far •• , 

non-scheduled p •••• ng.r f.re., 

consumer protection, 

, - t.riff entorc.ment. 

Oth.r aspacts of the Panel's inquiri •• includ.d freight 

rat.. for both schedul.d and non-ach.dul.d air tran.porta-

36. Supra, footnot. 7. 

~or- __________ _ 
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tlon, fuel pelee. and lATA eurr.ney conv.r.lon probl .... 

1.5.1 Scb.dul.d P •••• ng.r F.r •• 

ICAO .tudie. on the roi. of govern •• nts in 

rat ... klno for .chedul.d lnt.rn.tion.l air tr.v.l vere 

concluded, as noted .arlier,37 in favour of recOIIIlending 

a .tand.rd bil.t.ral tariff cl.u.e and ao.in.t an int.r-

ooverruMntal .ultllateral tariff .achlnery. The .tandard 

clau.e doe., hovever, d •• on.trat. sionificant oov.r~ent 

involv ... nt in tarift reoulation by requirino th. airline. 

to .eek govern.ental approval b.for. they participate in 

inter-carrier di.cue.ione and to have the tariffs aoreed 

b.t".en th.1ft approved by the ooverrunents before implementa-
, 

tion. 

A proposai tabled by the Uni ted States 38 at the 

Second Air Transport Conference, 1980, ta have the -double

disapproval and country of orioin concepts of tariff setting 

recOQnised by ICAO as supplemental to the standard tar i ff 

clause was rej.cted by the conference. The majorit~ of the 

deleoates con8idered that this method of tariff setting 

encouraoed unilateral oover~ment action vhich they viewed a8 

37. Supra, Chapter 1, p. 24. 

38. ICAO Doc. 9J97, op.cit., p. 33. 

.. 
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undeslrabl. and haraful to .ultilateral tarlff negotia-

tian •• 

Another .. peet of .cheduled int.rnational pa •• enger 

far.. con.id.r.d by th. tlllO Cont.rence. conc.rn.d special 

prOIIOtional tar... . M.ny third world airline. .r. ot the 

vi •• that th •••• pecial fare. di.eri_in.te ag.ln.t th •• and 

tat. traflic avay frOli th ••• 39 Thi. aatt.r va. r.i •• d c;>n 

behalf of th ••• airIin •• by third world nation., in particu-

lar, ArCAC • Th. two conf.r.nee. aft inted th. prine ipl. ot 

• qual oppartunity for airline. to participate in th. 

earriao. of aIl tratlic on the rout •• they serve by avoiding 

apecial tare •• hieh re.trict or elilllinate interlining or 

• topover •• 40 

Another r.ea....nd.tion by the Panel oave reeooni-

tion ta th. increa.ing participation of reQional .viation 

bodie. and airlin.. in the e.tabli.halent of tariff. for 

.eheduled air travel and expr •••• d .upport for r.gional 

tntercarrier .. etlnQs ta enaure that the vie.. of aIl 

carrriers operatino on th. routes concerned are taken lnto 

account. 41 

39. Supra, Chapte~ 1, note Il, at p. 169. 

40. ICAO Doc. 919'9, op.cit., p. 31 and ICAO Doc. 9297, 
op.cit., p. 29. 

41. R.co ... ndat~on No. 4 FRP/I - Report, Para. 52 at 15. 
1 
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• 
rinally, .nd largely in re.ctlon to developllent8 

Initlated by the United St.te. .g.in.t the tATA tariff 

.echani •• ,42 the Second Air Tr.n.port Cont.rence, 1980 

p •••• d rec~nd.tion nu.ber 9,43 urging 
\ 

"\he particip.tion of the entire international 

.vi.tion ca..unity in the ex .. ination of .ny 

international t.rift., 

.voidan~e ot any unilateral action that .ay 

negatively .tfect carrier.' .tfort. tow.rd. 

reachino agr .... nt' 
" that international taritt. De e.tabliah.d .ulti-

1.ter.1Iy and when e.tabli.hed at regional 

level, the world-wid. .yat.. .hould be taken 

Into con.ideration J 

that wher.ver applicable, the tATA tratfic 

Conterenc. should be the prererred .. thod tor <,\ 

42. 

4l. 

.etting Jnternational tare. and rate •• 

Se •• upra, Chapter l, .ection 1.2.3.3 (d). ~ ~I 

tCAO Doc. 9297, op.cit., p. 35. • 
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2.5.2 Mon-8eheduled International rar.a 

In conaid.ring th ... chani ... for th. e.tablian..nt 

of non-acheduled pas.enger tari ffs, the Pan.l not.d thee 

exiat.nce of wide divergence in .tat. practi.e. Th ••• 

• ari.d fra. unilater.l rulea of th. .tat. of origln or 

d •• tination to c •••• wh.re tariff. w.r. di.cussed on 

reg ion .. 1 or bilat.rai basi •• Th.r. wa. al.o Iack of Any 

uniforaity with r.gard to requir .. ent. for filing of non-

acheduled tariff. and procedur •• for .oliciting govermwent 

approval for tariff •• 

One approach for •• tabli.hing non-.chedule 

p •••• ng.r tariff. adopted by th. Second Air Tr.n.port 

Conf.r.nce wa. for .tat •• to .xtend, where po.sible, the .-
application of the ICAO .t.ndard bilateral tariff clause to 

ft.gotiation for .xchange of non-.ch.duled traffic rights. 

It wa. consider.d that thi. would promote greater homo-

gen.ity in stat. practi.. in th. e.tablishment of non

acheduled passenger tariff~.44 

Th. panel had also recognised that the role of tour 

opera tors in the determination of tariffs for non-scheduled 

air travel was Most significant and the methods of 

44. Vargas, L.!., -Economic Regulation of Air Transport: 
The Role of ICAO·, unpublished LL.M. thesis, McGill 
University, Montre.l, 1980, p. 171. ~ 
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• regulation applied to th.. required greater unlforaity, 

particularly for purpo.e. of effective tariff, deteralna-

t ion, and enforce.en t. 45 Two recOM .. endations of the 

panel addr •••• d thl. problem. One 46 proposed that tour 

opera tors be subjected to 1 ic.nsi ng or aimilar reoulatory 

procedur.s te include filinO of r.tail priees and other 

tera. of the trav.l packaoe, and the other on. 4 7 urged 

atate. to facl1 i tata conaul tationa UtOno carriers and 

between carriera and intermediaries and/or consum.r 

organiaat ion •• 

MoUler ar.a studied by the panel concerned the 

exerci.e of prlee control over non-scheduled pae.enoer 

tariffs. The 1980 Conf.renc., while noting that thi. 

practi.e va. not universal, proceded to make seemingly 

eontradictory recommendations. 48 On the one hand 

approvlng the adoption of minimum price. or reference price 

systems where there has been fallure to achieve carrier 

agreed or .etablished minimum priee., and on the other hand, 

call inq upon sta tes to impose the minimum necessary 
• 

restraint on non-scheduled tariffs when authorizing non-

, f 
(45. FRP 3i:3 Re2ort, para. 18, p. 7. 

46. Recommendation FRP 3/3 - Report - para. 49, p. 11. 
~ 

47. Recommendation FRP 3i:4 Re20rt - para. 47 at p. 12. 

48. S.e Comment by Haanappel, °i· cit • at p. 172. 

--
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• cbedu 1 ed .. rv i ce- • On the _ubject of priee control, th • 

Confer.nce •• de a further r.co_endat ion int.nded to 

.ini.iae a~ini.trative difficulti._ in the imposition of 

unilateral prie. controls by proposing a set of guid.l in.a 
• 

for .ueh purpo_e. 49 

Reea..endation 21 50 of th. 1980 Conf.renc. ~as 

eoneern.d vith th. d.tailed .tep. vhich .tate. May viah to 

tate in •• t.bli.hing non-scheduled p •••• ng.r tariffs. 

-.) in the tir.t in.tance carri.rs 
negotiate, and failing that governments 
e.tablish minimum tarifts, and carriers 
fil. th. tariffs they propose to apply 
vith ail int.rested government.; 

b) an air carrier negotiat •• the wholeaale 
priceCs) and conditionC.) of apecific 
op.rationCa) with the charterCa), 
vith!n .p.citied parameters of (a); 

c) the air carrier fil.. the whole.ale 
(and retail) priee(a) and condition(s) 
re.u1tinO trom Cb) with the 
origin/destination governments; 

d) the eharterer(s) file(s) the retail 
(and wholesale) priee( s) and 
condition(s) resultino from (b) with 
the origin/de.tination governments; 

e) governments offer the opportunity for 
comments on the filings by aIl 
interested parties7 

f) government. announce approval, 
disapproval of filings, with or without 

-----------------49. Recommendation FRP/3-8, para. 60, p. 14: and RecQJI-
mendation FRO/3-9, para. 61, p. 15. 

50 • ICAO Doc. 9297, op.cit., pp. 46-47., 

• 
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condition. or reaervation., vithin a 
predetenlined t i_ .cale: and 

0) filino. beco~e effective unIe •• 
di.approved by either the ori~in Or 
de.t i nat i on goyarnmant, unIe •• 
• pecifically Qthervise agread.-

Conauaer Protection 

73 

The 1980 Conference took action on certain airl!ne 

practiae. that _abers of the public routinely encountar ln 

the cours. of using air trayel and which are generally 

rtoarded as unfair to .uch travallers Sl or shippers. 

For example, a reviev of IATA Resolution 049 which 

stipulates that fhe applicable fafe is the one in effect on 
. ... 

the day of trayel on which the travel commences elicited 

~eneral consensus that it vas inequitable to surcharge 

passengera who had purchaaed ti~kets prior to a priee 

increase. It was recommended therefore that states 

encourage thalr airlin.s to revi.w such rules and for 

carriers to claarly indicate to the public at the time of 

purchase whether the fare might be subject to surcharge or 

note 

Concarn was also expressed at the 1980 Conference 

in relation to the increasing pro1 iferation and complexi ty 

of rule. and conditions attachad to fare. and rates which 

51. Ibid. 

; -------
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often gave too little weight to the legitimate interests of 

u.er. and a1.0 made it increasingly .~ifficult for users o~' 

. airline. to know their entitlements and obligations. 52 

This issue was addressed by the Conferences 

recommandation number 12 53 which called upon the 'ICAO 

Counctl to inc1ude in its fares and rates studies, a general 

review of ru1es and conditions associated with international 

fare. and rates with the aim of taking the necessary 

•• asure. to avoid unnecessary complications, to ensure 

uni fonai ty where poasible and reasonable protect ion of user 

interests. 

The panel has since then followed up this 

recommendation and studied several tariff related issues 

including conditions of carriage for passengers, denied 

boarding Compensation, baggage al10wances and charges and 

the IATA currency conversion ~stem.54 The panel dJ.d 

express the opin 10n that apart from overbooking, no-shows, 

baggage a110wance and charges and denied boarding compensa

I 
tion, the rest of the is-sues were 1arge1y of concern to the 

states encompassing the more sophisticated markets. 55 

~ 

52. Ibid., p.\3S. 

53i Ibid. 

54. PRP/~ - Report p. 11-13, PRP/6.- Report p. 3-12. 

55. rRP/5 - NP/2 p. 3. 

• 
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2.5.4 Tariff Enforcement 

lCAO's cancern with the issue of tariff enforcêment 

and it8 impi ieations for air transportat ion predates i ts 

later involvement vith the broad spectrum of air transport 

issues under consideration in ~his chapter. 

The Aasemblies' ~,so~utions A18~18 and A2l-29 56 

had, inter al ia, re i terated the nead to strengthen the tATA 

tarif~ enfarcement machinery and (or' states to strict:ly 

apply the tari ff enforcement .measures conta ined in bila terai 

a~reements, and/or national l~vs and regulations. 

Recommandations 1 and 2 57 of the 1977 Conference 

dealt vi th this subject and once again advocated strict 

tariff enforcement by states, and by IATA'. compliance 

system as far as IATA member carriers ~re concerned. 

It was re,cognised at the 1980 Co~ferenca that the 

existence of a wide variety of tariff .nforcement practises 

among states would render the development of standard 

practises by ICAO a • forrttidable task •• 58 The 24th 

Assellbly of ICAO tberefore r •• olved that the Council should 

56. ICAO Doc. 9440, ·op. ci t., at pp. 49-50. 

57. ICAO 9199, SATC (1977), op.cit., pp. 6-8. 

58. lCAO Res. A24-13, Doc. 94'0, op.cit., p. 50. 
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undertake a study to ·evolve guidelines for the enforcement 

of tariffs by aIl the contracting states·. 

A secretariat study entitled fiA Review of Tariff 

Enforcement Activities and Issues· 59 has l as a result, 

----been circulated to rnember states for commenta. This review 

focuses on ·the underlying causes and effects of tariff 

malpractise, the evolving tariff enforcement activi t ies, and 

the main results from a fecent survey of state practises and 

experience regarding malpractice and enforcement· • The 
1 

paper requests member states for advice on the nature and 

scope of guidelines on tariff enforcement to be developed in 

response to Assembly Resolution A24-13, ·particularly wi th 

regard to legal aspects, the distinction between the roles 

of governments and airl i'Ctes and the need to retain 

flex~bility for adap~ation to regional circumstances·~ 

Hopefully the forthcoming third ICAO Air Transport 

Conference will fOl'1llulate guidelines on tariff enforcement 

whose implementation by states will offer a more effective 

deterrent against airline malpractises and thereby 

their collective operatlng reeults. 

59. AT/Conf. 3 - WP/2 dated 26/3/85. 

improve , 
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2.5.5 Conclusion 

The resulta of ICAO's first major attempt to 
, 

examine air transport economics sinee the Chicago 

Conference, though not yet complete, cannot be encourao 1no 

for those members, principally from the third world, who 

were responsible for initiating these studies. Their 
.. 

expectations that these etudi.s would le ad . to a more 

expansive raIe for ICAO in exereis ing control over capaei ty 

and tariffs, or at least, devising lQeans for sueh control, 

have not material1sed. 60 

Inevitably, confrontational postures have been 

adopted at ICAO Conferences, the nations espousinq liberal 

polietes opposino further ICAO involvement in air servlees 

reoulatian, ~nd thoe. pursuing cons.rvative polieies uroino 

considerably more ICAO involyement. The evolution ,of 

polieiel eneouraging the application of a free market 
" 

approach tp air tran.portation, particularly ln the United 

States, and lately in EEC cauntriee, has reduced Any 
, 

likellhood that these lCAO studlée 'would lead ta a multi-

lateral homageneoue approach to air transport reouiation. 

60. The •• expectatlone are, in tact, \lnrealietie wheft it 
ls reeognlsed that except with reepect to reco...nda
tione on technlcal standards, aIl other ICAO leolsla-
tion le non-bindlnq. " 

\ 
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Such div.rQ.nc. is Most evident in relation ~ to 

practis.s for e.tablishment of far'~~,>and rat •• and the 

reoulation of non-.cheduled .ervice •• In the fomer cas .. , 

primarily bacause pricino has .volved into a critical 

marketing tool in the liberal markets, resul ting in i ts 
f 

being freed trom vlrtually lall controls, and' in thé' latter 

case because of incre •• inb concern in the canservative 
1 
J 

markets that scheduled se~vices must receive overridino 
( 1 

priority and must De proteqted tram non-scheduled services. 
1 
1 

Agreement on the.e two s4bjects has therefore been most 
• 1 

1 

difficult to reach and studies have often been concluded by 

vague compromises. 

With reoard to, the regulation of scheduled 

services, some positive results have be.n aChieved, 

partic:ularly in providino clarity to atate. in .electing a· 

.uitable .et of objective. 'end criteria in regulating 

bilaterai. air services. 61 While the sam. cannat, be said 

61. ' The 4th, Aesel1lbly of LACAC held in Dece.ber, ·1980 
.resolv.d that ._ber .tate. shouid adopt, in their 
biIat.ral n.gatia~ians, the principle of pr.4eteraina
tlon of dapacity' -alt4 _ ln its application ahoule! be 
guided by th. crlter'ia -.nd guideline. for that .. thpd, 
••• ,. J.C. Booal~ky., ·I.ACAC·, Annal. of Air and Sp.e. 
Law, "cGill, Montreal, 1981, p. 51,_ ft .hPuld .1.0 
S;-not.d ~h.t APCAC ,at lts .eventh plenn.ry •••• 10n, 

_ direct.d- it. Panel af Legal Ixpert., in d.veloping a 
. Standard text' for bil.terai air tr.n.port .gr •••• nt, 
·to' prooeed. on th. ba.l. af the work und.rt.ken by 
ICAO, concerni"o th. .eth04. for reoulatian af 
c.pacity (APCACn, p. 15).' .Bqually noteworthy *a. a 

~~ ... ,~~_._----, -_._~ ----~-
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for the atte.pt ta aupply 'a di.tinction b.etwe.n .~heê.tul.d 

and no.n-.ched~led .ervice., in view of- the gre.t difficultt 
1 

in providing a clearcut di.tinetion, .. the panel' a contribu-

tion will no doubt be o~ practicai valu. to' thoe •• tat •• 

where the probl.. raie.. .erioue rewulatory problema. 
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CBAPTER TRUS 

3. The Concept of .e5l10nali •• and It. Application to 

CMil Aviation 

3.1 The Concept of RegionaU •• , 
. ' 

Regionalin ha. be.n a •• ociat.d vith C'~peration 

bet ... en .tatee of .a particular geographica1 area of tha 

globe, in contra.t to world-wide multllat~r.lism whereby 

.uch cooperat 10n woultt--' Involve a majori ty or wor 1d 

,-, etate •• ! 

Tb. more laportant factors ,that contribute toward. 

the growth of regionaliem are. the drive for peaeeful 

eo-axi.tence vith nel0hbourlng eountrie. to .inl.1.~ 

external t.hreat., afflnity in .thnie OE'ioin, cultur., 
t1' • , . ' 

languag., . t.radl~io~, IdeOl,Yr. econOilie inter-dependene. or " 

. 8uflICienbly ~portant co.on intere.t •• 2 

The priaary .ath.tion for reglonal int.gration, 

partlcularly -.ong ~lrd world countri •• r ha. been ~h. 

1. " •••• nb.rg, H., -The future of au1tilatera"l Air: 
Tran.port .eoulation in the Regional" and G1Qbal 
Con'taxt-; Anpal.-2! Air and sf.ce La., vol •. VIII, 
McGill unl.e'ralt::y-;-Jront::reai, 191 ; p. 263. 

2. !bid., p. 2". 
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alleviation of the econoaic eircu..tanc •• of th. partici

pant.. JUliu.,: Okol03 ha. ob.erv.d,· howe"er, that while 
" 

ragianal integratlon effort. ha"e been fairly .ucees.ful 

among the more ,-advanced count.rles, no sehe.. ln the third 
IV 

vorld has y.t ~~hleved concret ... su~c'esll. ae advanee. the 
, ; 

folloving reaso", for thi •• i~uat~ona 

-~~~:r~~~ f::vi~~!;:'~~on: baT~~:r~uï: 
indicate aba.nce of suffici.ntly de"eloped 
ho.ogeneity in ao.e of the fae~ors 
de.eribed, hereabove, at paragraph 2, in 
particular econOlllc inter-dependene ... 

- The in.titutional structure. Of region.l 
organi.ation. are ~ak owing to their 
li.~t~d authorlty,. 1. ..... ber' state. 
r.tain the rlght to veto legi.lation 
approved by ·th_Ir representatlv.. at th. 
regiol1al 1.'1.1. 

- Ther. la olten blek.ring among meaber 
.tate. ov.r un.qual sharing of .cono.lic 
gain.. . ,..,.... .... 

Nationalism predispose. third vorld .tates 
to a con.iderabl. r.luet.nc. to •• crific. 
p.rceiv.d national inter •• t. on th. altar 
of r.gion.li ••••• ~o.p.~ition and 
antagoni.... o.lten re.ul t ln th.. br.akdown 
of Integrati.. .y.t .... 

- Th. probl .. of cœpetlng id.olOOI •• , i .... 
th., roI. of' for.lgn. privat. ent.rprise, 
allocation of Indu.t.rie. on a regional' 
b •• il, role of the atate and other 
o11g0p0li.tic trading .nt.rpri.... Such 
ideological aotivated i •• u •• · una.~lne th. 

• 

----------------
J"liu. Okolo, -tnt.egrati.. and Cooperati"e 
àegionali., 'l'he Icono.ic COIIIIIunlty of ... t Alrica-, 
InterlMtional OgJani.'atlon • ., 39, l, .int.r 1985, p. l,n. ; ,., -

3. 
\. 
} , 
1 
1 

) \ 
------~---:----:--..... ~ ._--_. 
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Th. application of th. conc.pt of r~ionalism to 

civil aviation on a vide .cal. i. a fairly r.cent 

occurrenc.. Th. trend originat.d vi th th. efforts of ECAC 

ln 'the .arly 1950',. to q foraulat. a c~n policy towards 

non-.chedulecS air tran.port ancS ha. sine. bê.ft .xtencSed' to 

inelude cooperation in ar.a •• uch a., 

•• tabli.hJlenf: of joint air tran.port organi.a-
" 

tion. to exploit the .conOilic pot.ntial of air 

•• rvic •• , 

c~rclal air tran.port .. tt.r. such a. th,e 

'.etting and. enforcing of tariffa, a ca.on 

regional approach on' tfi. ' •• chanoe of trafflc 

rlght., etc., 

tecbnlcal .. tter. auch a. ca..on 'o,,~rhaul and 

.. ln1;.nance centr_, reglo.nal training c.Dtr.!', 

joint navigational centr •• , etc. 

Jtegionali_ in' ci.il a"iation ha. been .pplled through 

con.ultati~. or~a~! •• tlon. ..ong atat •• , or b.tv •• n 

airl!n ••• 
~ 

1 
i 

\ 
1 

... "."', ... ~.~ 
--~~.....---~'-- ;::':-{;'E\~"'\;~~m-'i,~~,.-,-_J 

, 



L 

---------------4---

(" 

83 

3.2.1 Regional Aviation Cooperation ~ono States 
'" 

3.2.1.1 ICAO'. As.f.tance to the Reitenal Organt.ationa 

The fore.o.t grou_pino of- state.·· for. purpoae. of 

eoordinatrno civil aviation matters on a world~wide basia ts 

_ t,he .International Civil Avlation Organisation, ICAO. 4 
'" ~. . . 

lt. aetivitie •• pan both tbe technical and economic fielda 

and, in the circu.atartcea, it .ay be a.ke~ what role " 
" ~ "-
,reg~onal civil aviation oroani.ations could play. 

In tha technical field, lCAO plat. a role ·that is 

~ore or le.. ca.prehen.ive and le.ve. littl. scope f~ 

supplemental contribution by atates on a reglonal basia, 
, 

other than in a fe. araa~' such a. .ir traff ic control and 

training, or el.. i,n ove~ the iaple .. ntation of lCAO 
. ~ ~ 

standarda and rec~nded practi.e. on a ragional basis. . 

In the econollic field, .8 ••• n earlle.r., 5 lCAO'.· 

endeavour. tqward s.curil'lg a. multilateral ragulatory regi .. 
, . 

Heit·ber h.s bilaterali.. been entir.ly 

S\loc ••• tul, - particularly in organi.in, aeronautical 

r.la~10~.t" •• I\·- .ta~e. !,f- unequa 1 ba rg.al n i no 

·4. On the roI. and aotlviti ... of lCAOi ••• , Ch.ng, B., 
The ta" ot tnt.rn.ationa1- Air Tran.port, London,. 
Ste.ena 6 -Sons, Il.6.z. ) c 

5. SUPI'!, ~apt.r l, p •. l .t 8eg •. 
e c 

'; 

'1 
1 
l 

"7r
t
i --_...:) 
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.t.r.not.h. ' 
" IJ ~ 

Putt.hermore, tber. are .ignifieant probl... thàt" 

the Chleago Con.ention va. unab1e t~ provld. for, and whieh 

.4)" be IIOr. au.eept,lble to reaolution on a ~gion.l ba.is. 
" 

A. aoaenfi.ld7 ob.er.e., 

-Different. are •• of the vorld haye 
partieular •• lation prpbl... whieh are 

. peeuUar to that reglon. Th ... proble .. 
are better taekl.d by th. aviation 
agenei •• of the gover..-nt. o( the ... re. 
than ~ an international organisat.ion .ueh 
aa lCAO. The.. "910na1 1 probl._ vary 
wid.ly l' - fn. thoae of Alriea" alao CCI. on 
to other dey.lopi·ng area. of the vorld 
vith young and rel-atl.ely' in.xperienced 
underde.eloped national and international 
.upport ayate •• , to tho.. of. " •• t..rn 
Europe wtaoa. regional probl .... t_ frOll 
th.· ah.eer quantlty o~ int.rnational c:o.-
'_l'cial traffle and 'hlgbly .ophi.~icatedo 
.y.t... whicb, fra. ah .. r volu.. in rela
tion ~-th. aia. of the count.riea r.qulre. 
a gr.at deal of 010 •• cooperation.-

, . 
ICAO h.. played a .~ry i.portant l'ole .. in 

eneouragino th. d.velo~nt of reglonal civil aviation 

organ i'.at ion •• Article 55Ca) ,authori ••• the ICAO Counell, 

wber. approprlat., to cr.ate aubordlnate ai~· tran.port 

\ ~, 
6. S .. , Ch.pter 2 'on ICAO .t.udie. on ail' tran.port 

reguiation, p. 9. At . the Speclal .lr Tran.port. 
Conf.rence, If77, ther. va. conaen.ua that. .Cé)pe 
exl.ted for ~latlon of acbeduled alr tranaportatlon 
on a- nglona1 but .. , !S!2 00,:=. fI", SATC (}977) 
Of-oit., p- 14. ." . 

.,. ... fle1d, at.n1ey, TM .!Q!ll.~lo" of Internat.ional 
Caiaercl&l. AYjat.l0." dêi."a-pijbilcatlona. 1. y! ,'. i983, 
lôôki.t G. 11'.' p~3.· ~ 

( • Q, 

, ~'(-~'. -:'-. -~ -.-,;-,..........~"- _""",,,,:-__ 1 
.;;'_1.-_;""'''--:'' ..:_~ __ .... _'_.-.I. J~'___ _i ..... : .. 
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, 

~i •• lon. on a regional :or other basis throug whom it IDay 
, 

" 

dul '~to facllitate ~he carrylng ai.~ ,of the . . .. . 
con".ntion. lnterpreted r.stric~i vely., this article does 

not co'nt_plate the creation of orgânisation that~ arè, at 
• 

least frca a legal .tandpoint, ~ntirelY ind.~nd~nt of' I~~O. ,~ 
, 1 

" , 

This articl. has hOlr.ver be.n liberally int~rpr.ted -'by lCAO, ' 
! \' ' 

to allow ,fo~ ayJat>«tbetie treatae-nt" of in er-governmental, 
, , 

ci.,il aviation organiaatlona by leM in var oua ways. 

Article 83 of th. Chic.O,a Conven 10n tao de~ •• rve8 ;--
• 

--.attention. It ENtl'llit.., .tat ... parti •• to the Convention to 
.. .. . 

conc~ud. agr .... nt. that ,are not, incaapat ble vith th. aime 
l ,ft • -

of . lCAO~ __ , Such inCOl!lpatibility could nvoiv. dupliéating 
""... yt/l. \ 

lCAO'. functions or undenaking .ct1"i i.. that fru.trate , , . ~ ~ 
lCAO's efforts. • . 

In ..oE:der to s'tr.ngtben "ita CrCity to •• siat th. 

regl0n~1 organiaatlopa. the XcÂo'Aa~lY ~t.~ "aolution 

A12-l88 1 directin~ the lCAQ Councii~ int.r alia,. t~ ~.ep 
.,. 

ln cloae touch v1-~h regional org.n~ •• ~~ and gi". a,.pa-- " ,(-
" • 1 • , 

tbetic consideration. to requ •• ~. for, ••• iatance tec.i"ed , 
froll wclt ·boette.. ,leM ha. e.tetact.d, .. cret.riat __ latance 

•• #- " 

and $)ffi~ accc_od.tion to tbue-' organt.atlona. 9 
'. 

lCAO ,ha. con~lnued to d ..... tr.t.. a' k .. n inter •• t 

i. .• lCAO Doc. 'H40, •• clt., p. 8. 

t. R08enfield, .,cit., at p. 11,. 

. , 
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l 
l 
f 



\ 
l 
i 
\ 
! 

! . 
, 

t 
l' 
1 . 

... 

( 

L 

,86 

. . 
role of ragional organ.iaations" ~n 

, .... 
conf~onting the proble11l1J tacing international, civil avia .. 

" " 

... ---- ,tion. The Second Air' Trànaport C6nference, 1980, considerad 

J 

, 

the e1a~ino. examp4e's of .multilatèr,al arrangements by 

ieglonal groupa and concluded that it_ wou1d be ",useful tto 
..' ';' 

• .... It,.~ 

e~ine the, ways and means of atrengtttening m~Ltilat~ral 

arrang.ments and the 
. " , 

reasons for the failure of certain 
1 - ' 

li.ùltii.te.al ventures .10 Roting that Any: agreement 

conference . agreed th~t ·reo~onal' arrangements needed to be 
~ . ~ .. 

initlate,d ,fro~ 'vit,hin. the ':~rou~ :of partiCi'~a~té, ir'lspired by 

. the {n~entlve:of' the 'benefit to b4t d~rived~ .11 " 
" , 0 

T~~~osectio~ on regional ~c~~ratlon in 'civil 

avlatton mattera betvèen 8t.t~a' ,wiil be .. 'concluded ',vith, a 

brief conslderatl"on of tbe organisat'ion and functions Qf a .' (. .... . ~ . 
number of -.uch org~i.ationa limited t9 BeAC, LACAC. "and 

ItCAC.· MCAC "il1 fom the - aubjeet •• tter of' ct.Pter five of 

th la , tbe.is. 

"r 

.. 

.: ,," -, ... - \ 

10. \ 
0:.' -

11. 
~ .-

'~ ::. 
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3. 2.1. 2 The European Ci vil Av fat ion Conference (ECAÇ) 

ECAC originated from a recommendatioJ'l passed in 

Decamber, 1951, by the Council of Europe, for a conference 

to coordinate European air transport. 12 The conference 

was set up as a permanent body at a meeting conv!!ned by ICAO 

a t Strasbourg in 1955. lU objectives would be to review 

cçievalopment of intra European air transport in order to 

promote coordi.nation, batter utilisation and orderly 

development of such air transport and to consider any 

special problems in this field. 

In terms of or~anisation, 13 ECAC ls made up of a 

General Assembly, composed of stata delegates, each from the 

ci vU ~v iation authori ty Of a member state,. and which meets 

triannualy - although in practice the meetings are held once 
. 

a year7 a Secretariat, whose headquarters are in Paria, on 
• 

the ICAO reçional office 
-'" 

committees,14 .0 of which 

implementation) , the third 

premisesl and, four Standing 

are ecot'lomic (regu1atory and 

"fi' having responsibilities' for, 

facilitation, the last one being entrusted wlth technical 

matters. 

12. Rosenfield, op.cit. 

13. 

14. 

Constltut,ion of ~CAC, Article 4. 

Ibid., ArJ 15. / 

- - .- --~_._---~ 

.. 
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li Ment ion has already been made of ECAC' s pol ie ies 

with regard to the regulation of non-scheduled air trans

portation,15 which possibly remain its MOst important 

accompl ishmen t. Other notable achievements of ECAC 

"-
include: 

15. 

the Multilateral Agreement Relating ~o 

Certificates of Airworthiness for Imported 

Aircraft (1960). The agreement supplements t~e 

provisions of the Chicago Convention relating to 

certificates of airworthiness 16 and 

facilitates the recognition of airworthiness 

eertificates to aircraft manufactured in one 

eontraçting state and imported into another 

contracting state. 

The International Agree~ent on the Procedure for 

the Establishment of Tariffs for Schedulecf Air 

Services, eigned at Paris, 1967. 17 , 

The ·Ottawa Declaration·, 1972. 18 

. -
Supra, Chapter !, p. 5:" The importance ~'tl\is 
agreement has been con8i~erably enhanced by the ve"ry-, 
liberal treatment in the application of its prà~isions ' 
by ECAC me.ber states. ' 

16. Article 33, Chicago Convention. 

17. See, supra, Chapter l, p. 20 for detaile. 

18. Ibid., p. 40. 

-----~{ 

• 



-----..--------------------

• • > 

89 

The U.S.-ECAC Memorandum of Understanding. 19 

The -Report on Compet i tion in !ntra-European Air 

Services- (ECAC Doc. No. 25). 

3.2.1.3 The Latin American Civil Aviation Commission 

(LACAC) 

LACAC vas established in Deceraber 1973 pursuant to 

the recommendations of the second Conference of Aeronautical 

Authorities of Latin America. The Conference a~proved a 

Constitution20 which forma the legal foundation f0r the 

organisation. 

For purpoees of membership, Latin America ia 

defined aS South Americ~, Central America including Panama 

and Me"ico, and th. state .. of the Caribbean. 

The principle objective of LACAC ls, inter alia, to 

provide a forwm vithin vhich to discuss ~nd plan cooperation 

and coordination of civil aviation activlties, and study air 

transport eeonomic questions. 21 . . 
LACAC' s organisation compris.s· an Asserably and an 

19. Ibid., p. 2 ... 

20. Statute of the Latin American Civil Aviation 
Comaisslon, MexIco, bp, 14 bec. 1973. 

21. Ibid., Article 2 • 
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Executive Committee. 22 The Assembly has representation 

fia .. each member state and rneets at least bi-annually. The 

Executive Committee may calI special sessions. 23 A 

majority' of the member states may a1so do 80. 

The officers of the organisation ~re'elected by the 

Assentbly.24 They consist of a Presidènt and three v~ce

Presidents. Th .. Assembly establishes the work programme and 

sets up coaunit~ees, working groups, groups of experts and 
, 

other subordinat~ bodies to study specifie items. 2s 

ICAO provides sec::re.ta'rlat services to LACAC at its 

headquarters in Lima, Peru. 

22. 

SClIfte of LACAC' s récent act ions have inclucSed: 26· 

adoption by'LACAC states of the predetermination 

,method of capacity reoulation; 

the elaboration of standards, lIethods. and 

procedures for the imple.enta t ion of LACAC 

Resolution A3-2 on fare. and rates. The 

Ibid., Article 5. 

23. Rul •• , of Procedure for meetings of LACAC, Article 8, 
ru!e ~. 

24. Supra, note 20, Article 13. 

25. Ibid., Article 7. 

26. Bogolarsky, -Report on LACAC·, 1980, Annala of Air and 
S2ace Law, 1981, McGi~l University, Montreal, p. 519. 

-----.-'-- . ---.~' -. "-.~~. 
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Resolution requires the highest _ degree of 

uniformity 
• 

--proce4ures 

in the national r,gulations, and 

of member states ~egarding the 

establishment, approval and. compliance- with 

fares and ratesl 
r 

the' formulation 
, 
of a reglonal Oenied Booking 

3.2.1.4 The'Arab Civil Aviation Couneil (ACAC)27' 

ACAC wa" formed in 19&5 under the auspices o·t}he 

League of Arab s~ates. Membership Is open to aIl me.bers of 

the Leaou .•• Arab states, non m,embers of the League, are 

a1so eligible for membershlp, if aeeepted by tvo thirds of 

the ... bera.' Ther. vere tv.nty ACAC melabers in 1981. 

In a poliey stat~ent dated Jariuary 1978, ACAC 

proelaimed a pOlicy whieh included the folloving purpose.z 

the promotion, develop •• nt and growth of 

lnternatio~al air transport on sound and 

economle basls and in aceordanee vith the 

requirements of pUblic intere.ta, 
, 

to achiev. and maintain har.ony betveen 

-s .. ltOaenfield-, op.cit.-~,. Booklet number 17, p. 3 et -27-. 
.eg. 

o -- --_.- ---------
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éeheduled and non-schedul.d int.rnational air 

transport operations, 

to Act for coordination of polieies and 

regul a tions' of Arab and for. ig n , sta tes in 

relation to contr01 of capaeity availabilitYJ 

the coordination; of poliei!s on the 

0-'" .stabl {sbment of fares and 

.nforc .... nt of agree<! tariff's. 

Regional Cooperation Amono Airlines 

• 
rat,_ , and the. 

·A~oth.r form of ~egional civil aviation ln 
" organisation, is that created to serve the inter,e.tl of 

airline. ba.ed in one region. Coop.rative arr.ngement. 

bet_en luch airl!nes have t.ken .everal fOrlls inclucUng 

cœbined maintenance and train~ng, pool~ .gr •• m~nt., 

blockecS sp.ce .gr .... nt.i"~ inter.change of aireraft, joint 

airline purcha.ing .and fln • .,cing, and the creatioh of a 

single multinational airlin. to oper.te a. th. 'chosen 

instrument' of a number of r.gion.l governmenta, .tc. 28 

Att •• pta .t cooperation: on techl'lical ... ttera appear 

to have better pro.p.c~. for .uee •• s t~an in ~. c~erci.l 

field. TWo outatanding .x_ples of luccelsful cooperat.ion 

• 
28. ..... nlH.rg, Annal. of Air and Sp.ce -x..w, 1'83, ~ 

cit., p. 26'8 • . ,..--

i • ,.. 
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, 

on th. teehnical level are two Europe.n airI!ne eonsortia, 
l 

AJ'LAS and ItSSU. 80th organisations have achi.veel consider-
1 

abl'e auce... in developing t.chnical cooper.~l(Jn includlng 
- . 

joint .• v~luation and a.lection of widebody transporta arid 

ATLAS co.pr ls •• 

Alital la, Lufthansal' Sab.naf - Air Prance, and !:beria J • k8SU, 

ItLM" SAS, 8.,i •• alr and UTA •. .. 
APRAA too ha. achi.v.d encouraging re.ults -from ita 

activitie. in th., field of technical cQOperatiôn, such as 

~ ta 80eing 727' and .737 opératocs pool permittlng membera ta 

obta!n .pare. frOJll .aeh otheE'·. ba.e •• 30 
. 

One . Qf th. r •• aona for the oreater appeal of 

technical cooperation i. that., - unlik. cOII.erclal 

atrangeaent., tbey d~ not lnvoke •• crlfic. of part of .'the 

'participating air1in •• n~tioD.l i_oe. Aa ob.erved by A~i 

been reticene. OR the 'part 

_ -ta co.. forw.rd together becaua. of 
. 

29. P.ldiuln, Joan,- ·"oio~lia. racing. challenge. a. a 
replac_nt for ;bilateral ay.t .. -, ATW 8/13, p. 49. 

30. ror d.tail. of ArItAA COoperative arrangeaients, a .. -
lldua, r.,· ·Alric.··. Civil A.iatton, Law and Poliey·, 
Dnpubll.bed DeL TIle.la, .. cGill Univeraity, Montre.l, 
lt •• , pp.' 317 et' .. ,. ' 

S,RH' note 29,' p. ,a. Ali Cilandour 1. the Chaira.n' 
o ta, the Royal JordQian Airllne •• 

31. 

. . 

.. 

l 
j , 
J 
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built-in constralnts - the glamour that 
individual 'nations attach to th.ir flag 
carriers and, as' a corollary, the ir 
relue tance to foreoo ev.n the sembIance ot 
.0ver.lgnty. -
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Ano:ther area of cooperation that b'Cl8--' taken , 

portance, particularly with the reorganl~~tion 

establishment _ machinery, 32 ia' the 

joint approache. to thé fares and rates 

affect intêrnatiohal scheduied air .ervices of 

tfl •. affeeted reoion. Sueh efforts have, in' the cas. of 

ArRAA, involved the aetting up of specifie machinery, the 

Alrican Air Tarift Conference (AFRATC), by a Convention 

promot.d jointly by ArCAC, BeA and the OAU. 33 

C()Operation on tari,ffa has a180 included agr.ementa between 

carriers to combat diacounting and similar malpracti •• s to 

aupplement the efforts of IATAl4 .in this area. This 

cooperation in the. fielda of ratemakino and tariff enforce

.ent are, confinad to the ragions of a.ch organi •• tion aa any 

att_pt to extend 8uch coordination· beyond the r_gion wou1d 

ba oppo •• ct by IATA; .incit it would undermine IATA' a juati-

32. S .. Infra. Chapter 6, p. ~88 et .eg. 

33. ' The Convention on African Air Tariff., .igned in Addia 
lbâ)a, ,6ëcëiïbir 1980"1, " ' 

34~' _cl, Art;h\lr, -tATA Move. to . Rai._ 'ar •• , Stiffen 
Crackdown on Diacountlng·, ATW 9/82, p. 25, .ee a180. 
raldla.n, .\lRra, p. 52. i' 

.... 1 
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ficatlon for existence. 

Regional airl!n. oroaAisations exiat in aIl regions 

of the world, in Africa th.re la the Aasociation of Alrican 

Airl!nes (APRAAh in lurope', the A.sociation of European 
~ 

Airline. (ASAh in Latin America, the Aasociation of Latin 
-

~rican Airline. (AITAL): in Asia, the Orient Airl!n.s 

A.sociation (MA) 7 and in the M14.dle Baat, thé Arab Air 

Carrier Organieation (AACO h in the United State., the Air 

Transport A8.ociation of AlBeric. (ATA) and in Canada, the 

Air Transport Association of Canada (ATAC). 'The .. emberahip 

in aIl th.se organ.i.atiQns i. coamaonly li1l1ted to airlines 

eng_ged in echeduleC!l ope~ation. only. Chapter 6 of thi. 

theaia will con.ider the activiti.a of.AFRAA in the field of 

trafflc rights and tarifla. 

3.2.3 Legal Conaideratiou aelative -!2 .!Qiona1 Civil 

Aviation orQ a,f!isat10na 

In th,. cont.xt of regional ent.rprise., there ia 

bound to aris. legal' con.iderationa, which raia. probl ... 

wllo.e iMpact the participanta .ust evaluat •• Por. civil 

aviation oro_nia.tions, the .or. outatanding of th ••• 

pertain tOI 

the legal pe ... :nau) Of" the joint el'lte"pri ... 

Thi. prObl.. afflic~ inter-carrier organi •• -

---_.- -~--------:'. 
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... 
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tians and is unlik.ly to affect organisations 

con~tituted by sovereign gov.rnment., 

nationali ty and reg..istratlon of jointly owned 

atreraft, 

the tssue of àir cabotage and ~rket a110ca-

tian. 

3.2.3.1 L!Qal P.rsonality af'~he Joint Enterprise 
4 

" , 
-' 

pos •••• ion of a 1aga1 personality' by the joint 

int.rnational venture, s.parate from that of Its con.tituent 

• .aber airline., ts an t-portant adjunet in facliitating ft. 

conduct of busin ••• , a.g.· in utter. sueh a. ownership and 

tran.fer of propertr. ant.ring 1nt~ ·"ontr.~ta. r •• pon.1-l 

bility for tQrtious acta, p~rticipating in litigation, .tc. 

Such a lagal .tatus .hould ther.fore be aecur.d for t.he 

joint venture at th. outs.t, be it by regiatarino it ln one 

of th ..... .-ber countrl •• , or· reglstering it ln aIl m •• ber 

atat •• , or having it incorpora~.d by atatuta in one member 

.tat." or •• tabliahing it ""fhrough a .JIlultilateral conven-

tion. 
# 

Squally blportant ia the a.certainment of the body 

of 1.w that will ooY.rn th. ·actlviti •• of th. joint ventur., . -.. 
.apeclally wbare th.re .xi.ta aignifieant diff.renee. tn'the 

. 
bus in... and civil aviation lava of th. p.rticlpati~9 

• 

. 
------------;- -. - "1- .• --....,...---________ -'J'. 

- .. _~,' +",r _ ,Jo 1; 
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countri ••• 

Con.idering the absence of general international 

leolalation definino the ·constitution and funetionino· of 

international" joint venturea, there exista several 

poaslbilities as ta what lava could oovern the actlvitiea of 

the enterpri.e, for example,35 

J 

35. 

if the enti ty ia regietered in one atate, i t 

viII be aUbject ta the lava of that state,' 

if" lt i. Incorporated in -ore than one state it 
Ct 

viII Dt eubject ta the lava of thON states, 

if it 1. establi.hed under a .pecial act of 

incorporation, conferr1no leoal atatu. and 

identieal righ~. and dut1 •• J in eaeh partici

pating atate, the interpretation of the atatut. 

br national courte aight vary, 

if conatituted under a *ultination4l treaty, 

probl •• a. of <Sifferin; interpretation, 

partieularly vith regard to 'the language and. 

legal concepts will be experi.need. In thi. 

final exaaple the probl_ veuld be evident bath 

in - nlation to inter-gover ... ntal and inter

carrier organiaationa. 

Çhusai,r, Stuart, .• !atonal!. in Internatioul Civil 
Avtatlop, aarYard La Llbrary, 'l961,· p. B. 

" , , 
i 
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The two foremost joint air transport enterpr18es, 

the Scandi~avian Air1ine. ,systents (SAS) and Air Afrique 

confro~ted the .. problems in different ways. 

The Scandinavian states, in founding SAS,' ver!. keen 

to retain the national identlty of their respective air- ..J 

1ines,36 primerily for reasons of national defence and 

.eeurity. It vas consid.red that a conaortiu. arrangement 

would pre.erve· the separate identi t ie. of the three air

lines, wlthout affectlng the etticiency of th~ merged 

operatio"s. The Consortium aoreement ia ~herefore between 

the national airlines and not the goyernments, although each 

gover~nt holda a substantiàl inter.st in its own national 

airline. 

Withln the reo~.. of international lav, SAS is 

therefore a private body. It is also no~ regi.terad ln any 

of the owner eountri.. and ha. no na,tionality and ia 

therefore .",bject to the la". of' aIl three countrie •• 37 

O~lnion la d,ivided a. to "hether SAS ,ha. ..ny leoa~ 

per.onality et aIl. The ~irline has, however, long been . . 
accepted ln dealings vith other atate. and qrgaai.atlon., •• 

the air tr.n.po~t, repre •• ntative of the Scandinavian atate. 

3.. See IaJlr, the ·Sc.ndinavian Airl!n .. Sy.t_ (SAS)- 1 
Arkiy'~ar Luftr.tcbt, 19'.~ -

37. Ibid. 

... ,~ 
. ~}: . A.t 
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. 
and coulet be •• id to bave tbua acquired a defacto 1egal 

peraonal i ty. 38 

In' the ca.. of Air Afrique, tbis organisation wag 
• 0 

created by a aultilateral treaty, 'as an International 

ca.pany.39 Purauant to Article .. of, ,the Yaoundl Treaty, 

-Tb. joillt corporation (Soei.t' a'rienn. 
c~un.) .hall be .ndowed vith the fullea~ 
18041 capacity recoonia.d by tbe' lava of 
tbe contracting .tat.. in the ca.e of 
bodies corporate and ahall be d .... d as 0 
po ••••• i.ng the ~nationality of •• ch 
contractlng atate, both in re.pect of said 
atite. an~ in r •• pect of other state •• ~.· 

Thua, bec.uae Alr Afrique derivea -1 ta legal 

peraonall~ f~a. a aultilateral conv.ntion, one ia le ft 
" 

vithout doubt .. to it. l.gal .tatua. Article Il of the 
.. 

Yaounda Trèaty requi~e. that ..-ber state. .tandardi.e their 

1_ in _ttera of' çivil and CC_Ircl.1 aviation to a'Void 

diaha~ny in th.ir application ~'the joint enterpri ... 
~ . . 

3.2.3.2 .. tigealit! and Reqiatration of Jointl! Owned 

Aircr.~t 

• 
The probl~ bere .. nif •• t. i.t •• l.f vi th re9ard to 

hov the requïr ... nta of t:he Chicago 1 Convention ext.nding 
1 

1 

31. 

39. Tr!aw!l "lati!p to Air rrana~rt in Africa, aigned at 
faoC:l, e ... roun, Rafêlî 21, li. '" " , 

, 

• ..'::-t,.--:-',!""" -_-' 
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cert:ain r1.ghts, pr,ivileges and obligations in respect of 

aircraft ~ngaged in intermational aif eervices,. Sh~uld '1:>e 

met in the case of ai~crat"t j'olntly. Qper~ted by two Or more 
• n , 

states. 
, 

These rights,. privileges and obligations are 

dependent o!" .uch aircraft 

s ta te 40 and pçsseS(S IngO 

being. registered only in one 
1 ~ 

the' nationality of that 

state. 4~' Such rights and privileges include: 

, . 

o J 

ol. C) ." 

certain transit· and. non-$che~uled traff1c' 

priv:Lleges i.n each of the contr~cting states 

subject 'to limit&d conditions,42 

rig,bt 
,'t~~.... .. ...... 

to non-diserimina~o~y treatJlle-nt with 
~ " 

regar~ to pronibited areas",.l 
o 

prohibition aoainst selzur. of aircraft engaged 

in . ·tnt.rnat~Q(lal sche~ule4 air transportation 

.for patent clalme. 44 . 
" 

As a' corollary,'" eaoh st~te undertakes obligations 

in. respect to aircraft posses~ing its natlona1ity, s~ch. as . ' 

enf9rcing rul-es and regulations. re~ating to the flight and b 

40. Ch'ic!5i0 Convention, Article 18. 

41. Ibid., Article 11. 

42. .' Ibid .. , Artlc:le 5. 

43. Ibid. , Article 9. 

44. Ibld. , Article 21. 
~ 

\' 

• 
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'. 
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manoeuvre of aireraft 45 and the supp1ying' 'Qf information 

on sueh aireraft to any other contracting state at its 

request, or to ICAO. 46 Thus contracting states are 

responsible for activities of aireraft possessing their 
o 

nationality which are engaged in international air 

services. 

It was apparent at the Chicago Conference that the 

operation of multinational airline eompanies would be 

handieapped by the prohibitions against dual registration of 

a ircraft. To cireumvent this problem, Article 77 of the 

Convention provided in pat-t that the ICAO Council would 

determine i..n what manner the provisions of the convention 

relating ta nationality of aireraft would, apply ta aircraft 

operated by international operating agencies. Controversy 

regard ing whet~her ~the ICAO Couneil eould, in exerclse of the 

dut y i:mposed under article 77, make a" determination 

recommending registratton of jointly operated aireraft on a 

non-ns:tional basls, was resolved by an opinion, in the 

affirmative, rendered by the ICAO Legal Committee in 

45. Ibid., Article 12. 

" 
46. See generally, Goreis.h, I.R\, flRegistration and 

Nationality of Aircraft of International Operating 
·Agencies·, Unpublished LLM Thesis, McGill University, 
Montreal, 1970. 

\ 



102 

1967. 47 

The Legal Commi t tee reeommended two forros o~ 

national registration, (a) joint registration, involving the 

creation of a non-national register by the consti tuent 

states, for the registration of aircraft whieh the ageney 

intended to operate on behalf of the partieipa"ting states; 

(b) an international agency involving registration of sueh 

aireraft with a formally eonstituted international 

organisation sueh as ICAO. 48 

On the bas ia of these recommenda t ions of the ICAO 

Legal Committee, the ICAO Couneil passed a resolution49 

requiring a separate determination by the Council for each 

particular plan for joint reg istration. Sueh a plan would 

be formally brought before the Council "with appropriate and 

def ini te informat ion relating to and describing such a 

plan ••• ". The only such detérmination made so far by the 

ICAO Council has been the re-speet"of a proposaI by Jordan 

and Iraq in 1983 for a joint air cargo company, to be known 

47. However, for an oppas! ng view, see Riqhardson, J., 
"Nationality and Registration of Aircraft Operated by 
International Agencies", in McWhinney & Bradley, 
op.cit, at p. 208. 

48. Ibid. 

49. ICAO Doc. 8722-C(976. 
of Aircraft .Operated 
Agencies. " 

-Nationality and Registrat,ton 
by Internatio.nal Operating 

------_.-- - --- -'~._-_ ... ", 1 
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as the Arab Air Cargo Company.50 

The SAS and Air Afrique were const i tuted prior to 

the foregoing council resolution and the system of aireraft 

reg istration is qui te different in bath cases. Wi th .regard 

to the SAS, primarily to avail each state the right to 

withdI:iaw airc,;a--f,t fr.0m service with the Consortium in a 

national eme~~ency~ each member airline retains ownership of 

aircraft which are registered in aIl three states ln the 

ratio of 3:2:2 between Sweden, Norvay and Denmark, 

respect! vely. In the case of Air Afrique, aIl the aircraft 

are registered in one of the States, 51 Ivory Coast. The 

problem of du~ registration vas thereby avoided. 

Finally, the methods of non-national registration 

proposed by the ICAO Legal Couneil could surmount possible 

difficulties under international leg isla t ion extending 

jurisdiction to the state of regis...try for offences committed 

on board aircraet. Article 18 of the Tokyo Convention 

avoids this difficulty through a provision entitling memQer c 

states to d~ignate the st~te amon~ them 'which, for purposés 

of the codventiion, shall be eonsidered as the state of 

50. See ICAO Council W/P 17746 of 3/11/83. "Nationality 
and Reglstratlon of Aireraft Opera~ed ,by International 
Operating Agencies Request for Determination by 
Jordan and Iraq-. 

SI. Yaoundl Treaty, '~~\ele 7. 

• ------ ~ 
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regis tration. 52 

3.2.3.3 The Issue of Air Cabotage and Market Allocation 
1" 

104 

States under dom~ and international law re.erve 

air cabotage to their own càrr·iers largely to protect them 

trom competition by foreign air1ines. 53 The legal 

foundation under international hw for such a reservation is 

Article 7 of the Chicago Convention. -

The term cabotage i8 app1 ied more expans ive1y in 

air law than under mari time law. In the latter case the 

reservation of trade is restricted to ports Along the Coast 

of a state and between the home state and its overseas 

possessions, although the latter position is not univêrsally 

accepted as val id under international law. 54 Wi:-th 

respet:t to air 1aw, aIl air transportation wi th.in the 

terri torial air space which includes the airspace over the 

52. Similar provisions· are contained in The Hague 
Convention fQr~the sup~res8ion ~f Unlawful Seizure of 
Aircraft, 1970 (Artr ) and the Montreal ConventIon 
for the sup~resaion of Un1awful Acts A9!lnat the 
Safety of cl" 1 AviatIoi1ëArtlcle 9). 

53. See, Lewis, D.R.~ -Air Cabotage: Historical ~nd 
Modern-day perspect 1 ves .. , ... J_o_u_r_n.,;.,a;...l __ o_f __ A_i_r __ L.-,a_w __ a-.n;",,;..;,.d 
Commerce, p. 1059. 

54. Ibid. 

----1 
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i 
states overseas possessions is included.'S5 '\ 

The second sentence in Article 7 is ":bons idered 

problematic. It reads as fo110we: 

-Each contracting state undertakes not to 
enter into Any arrangements which 

- spec.ifically 'grant ~ny euch' privilege on 
an exclusive basla to any other state or 
an airline of any other state, and not to 
obtain Any such exclusive privilege from 
any other state.-

A restrictive Interpretation of this sentence would 
- ' 

require that if state A grants cabotage rights to etate B, 

i t must a1so not only concede similar rights to other states 

but each contJ;acting etate has the right to demand it. On 

the other hand a liberal Interpretation would authorize 

state A to grant cabotage to state B provided it is 

~tipulated that the grant ia not exclusive. In such a case 

i t has been suggested that third states, would not have the 
n 

right to demand cabotage 'rights. 56 
. , 

55. -Territorial airspace'- ia defined in Article 2 ~ of the 
Chicago ~onvention as encampassing that abo~e -a 
States la~d' areas and territorial waters adjacent 
thereto under the sovereignty; suzérainty protect.ion 
or mandate of such state.-

56. 
- , 

Lewis, supra,' footnote 53. This opinion ia not 
unlveraally acknowledged. For example, the practiae 
followed by Scandinavia, stat~s whenever they granted 
cabotage 1~ to in.ert a safety clause ai.ed at 
cancelling cal?otage rights should ,they be demanded by 
a third etate. See -The concept of Cabotage and its 
Implications on International Air Trana~rt in Alric.
prepared by an AFCAC panel of IAJ-Çal Experts and 
published in APCAC Polier in the F-ield of Bilateral 
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In view of these ambiguities, a clause is inserted 

in most bilatera~ air services agre~~nts stipulating that 

the agreement mutually excludes the operation of cabotage 

services. 

The formation of a joint multinational airliné 
. 

could provide an incentive to the participating states to . 
treat their collective territorial airspace as a regional 

air c~botage zone. This has occurred among the Air Afrique 

states. Article 10 of the ~aound' Treaty provides: 
, 

-The contracting states undertake to 
adopt a common policy vith that of the 
other contracting states, for the purpose 
of negotiating air traffic r;ights within 
the framework of inter-governmental 
agr.ements, due acoount being taken of 
operation of the joint corporation. 

Accordingly the contracting states 
und.rt;ake to sublllit draft agreements on 
air traffic ta be concluded by said state 
to the committee of Ministers of Transport 
for its opinion~ 

Each state shall endeavour to take the 
C~ittee's opinion into account, as far 
as pos.ibl., so as to, avoid concluding 
inter-governmental agr .... nts which -MaY be 
prejudicial to the interests of the'joint 
corporation." ' 

This provislon has ensuree! that states parties to 

the eonvention do not concede traffic rights to tbird states 

without consulting aIl other ... bers and the result ,has b •• n 

that the •• lIber atates do not permit exerc'ise of Fifth 

(continued fra. pr.viOus page) 
Air Transport Aor .... nt., 1984. 

-- -- ." --_ .. --.---
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Freedom tratfic righta batwe.n two points vithin the 

reg ion. 57 Although the Chicago Convention allow8 each 

state to determine whic~ àircraft may tly over and into 

their territorie. (Article 1), and the aforementioned 

-Yaoundl Treàty provision is valid on that basia, the ICAO 

Council has caution_d that -the mere tact of joint or 

international registration under article 71 of the Conven

tion would not operate to conatitute the geographical area 
• 

of the aultinational group as cabotage area •• 58 

A policy of this nature ahould be applied 

selectively ainee it ia bound to attraet reprisala from 

third states in the form of deny-ing Air Afrique the 

opportunity to participate in fi-fth fraedom traffic outside 

the zone, thua inhiblting the developaent of air transport, 

~articul.rly ln Alrica. 59- 'ln Any cas_, thi. pol icy on

the ~rt of 'th. Air:' Afrique zone .tates 1. bound to inhibit 

current efforts to •• cure the liberali •• tion of traffic 

rights vithln Alric. •• a ... ns to bllproving the air 

transport network in Afric •• 

It bas been S\lOO •• tad that a re.ult ai.ilar to 

raglonal air cabotao_ could be achieved without a formaI 

57. Ibid. 

58. ICAO Doc. 8722-C/976, op.cit., 20/21 68, p. 7. 

s,. Supra, ~ootnot. 53, at &1. 

• 
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lIultilateral leoal instrUlll.nt auch aa in Art-icle 10 of the 

Yaoundl Treaty.60 This could, for example, be made 

viable by • liberal exchange of traffic riohts on a 

bil.teral basla vithln the region, coupled vith a· restrict

ive approach to.varda third states on the grant ·of Fifth 

Fre.dom traffic righta. The Latin American atates proposaIs 

to reserv. 75. of th. inter-parti.s t·r.ffic to states vithin 

the ragion 1. an illustration of such an approach. 61 ,The 

Arab League has a1so bad long outatandir:'g plan. for an -Arab 
f 

cabotage region-, though thi. has not been reduced into a 

foraal agreement. 62 It ia also interesting to note that 
, ... 

dut'ino tt\e 'Carter AdBlinistration, a senior official of the 

àdJninistration suggeated that ~he u.s. con.ider cabotage 

righta for groups of nations vi1lino ta negoti_te 

. uni t. 6~ 

.. 
3.3 C~nclusion 

a. a 

Wbile the grovth in number. and increa.. in 

influence of regional civil aviat'1on organisations in recent 

60. Chu .. ir, °a-cit., p. 9c 

61. McNhinney, op.cit., p. 75. 
a 

62. Chu .. ir, 22- cit• , p. 9. 

63. reldJaan, oa- cit., p. 55. 
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-years Is self evident, the notion that regionalism could 

replace bilateraliem as the predominant system for regu

lat!ng aeronautical relations bebteen states 1. unlikel.Y to 

mature into real i ty .• It is true that states continue to 

delllonstrate a k~~n interest in and goodwill towards. the 

viability of thes~ regional oroânlsatlons and enterprises, 

yet rece~t experiences indicate that ragional po1itics and 

IIlU t. ua 1 suspicidns could continue to Inhibi t stat.es from 

ceding the necas~ary sovèraignty to allow for the effective 

funct.ioning of these organisatlons. 64 '" 
,~ j 

. tt 'might be prudent t.herefora to aim- initi~lly at 

more madest goals and that. groups be limi ted to a small 
~ 

number rather than eRcompas.tno entire regions. 65 

Efforts should a1.'o initially be coneentrated in the 

technlcal flelda whera the scope for diffarence. ia 1 .... , 

and the benefits more immediate. In thls respect, the . 
advice so\lnded by Mr. Maline of ATLAS to tho.e wiahino to 

est.ablish ".nture •• iailar to ATLAS .hou1d be JDOst useful. 

ae saldi 66 

64. Por detalled treat •• nt, •• e, lC.unda~ G.R., -Th. 
R~onal Integr .• tion of Ca..ercial· Air Transport.' in 
Africa: Politieal, Iconoaic and Legal Considerations-, 

" Onpubllshed 'DCL Thesis, McG-lll Oniverai ty', Mont.real, 
Ch. -VI and VIt, pp. 136-210. . 

65. P.ldaa~~ op_cit., p. 55. 

66. Ibid., p. 52 .. 
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CRAPTER POUR 

4. Africa's Civil Aviation - Problema and Prospects 

4.1 Introductory Observations 

The more common .objectives of a national civl,l 

aviation policy would include national defènce and security, 

national unit y, consumer interests, national pr,stige and 

positive contribution to the national economy. Given their 

desperat~ resource situation today, ~African states, in 

~,~:~ formulating national aviation policies, are constl,"ained ta 

focus almost exclusivelf on the economic benefits ta be 

derived from involvement in air transportation. The 

diversion of funds froa other critical natioRal proor~es 
. . 

such aS agriculture, education, h.alth and rural development 

for investment in air transportation could not otherwise he 

justified. 

From the perspeotive of econOJaic development the 

case for .etting up an air tran.port sy.tea in a developing 

country is çlearly und.niable. Surface tran.port .ade. in 

Alrica and .. ny third ~rld countri •• are averaly liJlli ted. 

Bowever, while, IUny of the •• eoun~ri.. face high coat. in 

pt"oviding and .. lntaining roads, uinly due to dista.nc •• and 

cli1llatic .xtr .... , rural air .ervic.. are at beat 'only 

f 

-
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, , 

aoderately developed. l 

The Norld Bank ln a 1980 study ent.itled WAviation 

and- -o.veloPment. w2 analysed the factors which make air 
, 

transport a more auitable alternative to- other .eans of 

transportation in dev.loping cou,ntri-es and conclud~d that, 

At. least over the mediUlll term, it. may be more economical to 

use air inste.d of surface transport for the carriage of 

certain con.ign.ents even when the alrfrelght rate is 

considerably higher. 3 

Air transport can rapidly mov-e persans, freight and 

mail vithin and outside the territory of each country and 

thereby fosters'; international tourism and trade and economic 

development in general. It can open up isolated areas vith 

a potential for ,trade as weIl as asslst agricultura1 and 

'rural developaent. 4 

An ICAO/UNDP 8tudy on Afrlcan econollies and civil 

.viationS has established conclusively the benefits of 

2. 

3. 

4. 

5. 

S .. wICAO, Plight Plan for the Third Norld w, Ca.e. and 
Material. 01') Public In\.ernational Air Law l, Bd. 
'vlaele, 1 p. 95. 

Ibid. 

Ibid., p. 96. 

Ibid. 

{CAO RAPI74/021, Karch 1975. ·Studie. ta' Determine 
the Côntrl6ut.lon that Civil Aviat.ion Can Make to the 
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o 
air tranportation to the d.~elopmeJ!lt of Africa 1 s economy. 

The study noted, for example, that the retailing of flowers 

to western Europe amounted to U.5.$3 billion and that 

African eountriA!ts vith the right climatic conditions could 

win â larger ahare of this market. 

Regarding tour/iam, the earnings of developing 

countries from tourism was estimated in 1978 at $15 b., 65' 

of that being related to tourists arriving by air. 6 

4.2 Impediments ""OtQ DeveloPJIlent of Africals Air 

Transport 

The State of the Bconomy 

r:? 

Possibly the moat crucial factor in determining the 

capacity to dev.lop and' sustain an_ air transport industry ia 

the etata of a country' s economy. 

Viewed as a whol., Africa remains one o~e least 

developed regions vith twenty six count.ries designated. by 

the United Nations aa among the thirty six' -least developed 
.r-rl- ~ - -,.-~~ 

1 
! , 
1 , 

t 

1 
( 

--------------~~~ 
(continu.d from previoua page) 

Deve10pment of the National Economies of African 
States. • 

6. International Air Passenger and Freight Transport -
Africa, ICAO circular l89-AT/73, l~84. 
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countries" in the world. The state of Africa's economy was 
G'!;' 

recently described in the following terms: . 
( 

"For most Africans the economic outlook 
has been gtim sin~e 196().' A weighted 
annual growtn rate of below ona percent is 
recorded for ~ twenty four 'low. incomé 
countries of ~ub-Sahara Africa ••• In the 
1970's no fewer than fifteen economies 
registered a negative growth of per capita 
incorne. By 1980, even such high growth 
countries as the Ivory Coast, Nigeria, 
Kenya and M',lawi experienced economic 
difficuLl t ies. 

Nevertheleas wide variation, are experienced in the 

level of eco~omic ç:J.evelopment achieved by individual 

co~ntries as ~asured by the level of GNP per capi ta, from 

$3580 in Gabon to ~120 in Mali in 1980. 8 

Thé agricultural sector which ts by, far the most 

important, and indeed has an" important role to play in the 

promotion of air freight,' l'tas performed poorly. - Manu-

\ facturing continues 'to play only a modest role in ---the-

• 

economies of most of these ,countries mainly by way of import 

8ubsti tution. Balance of payments defiè'its have increased 

tremendousl,Y due b<) poor worLd economic conditions and lov 

primary produce earnings. The Qverwhelming debt service o'f 
~ 

MOSt African nations would also dictate cutbacks in 

investments while regrettably the recovery' of the econom~s 

. 7. 

8. 

Richard Sandbrook, "Is t'here hope.~fo-r Africa?", 
I.n,ternational perspecti vas, J anuary /February 1983. 

Ibid. 
J 

~------
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of the western wor Id from the receS8 ion of the late 1970 ~'\..... 

and early 19808 has had little impact on the economies of 

Africa. 

A study by the U.N. Economie Commission for 

Africa 9 has eva1ua ted Africa 1 s economic prospects over a 

twenty-five year 'period (1983-2008) in >W0 sP'enarios 

envisag ir1'g the changes 1 i kely to occur in Africa dur i ng thi s 
~ 

.' 
periode 

The firet projection is based on historical trends 
• 

and shows that Africa' s economic growth will continue to be 

essentia11y dependent on external financia1 flows with 
4 

resu1tartt bleak prospects part icularly wi th respect to the 
c 

food and energy situation as weIl as s9cial conditions. 

The second scenario evaluates Afr ica 1 s prospects on 

the basis of subetantial restructuring of both its domestic 

and external environment and indicates appreciably high 
l 

increase in the annual rate of GDP at 7.3% between 1983-

2008. The second scenario i8 not a t tainable wi thou t 

improved organisation, efficient institutional m~chinery 

equipped with competent and skilled staff, and emphasis on 

cooperation and integration. 

9. AFCAC 9-WP/2, p. 3 et seg. 

o . .. 
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The Route Network 

Economie considerations did not feature prominently 

in the initial stages of developing air transportation by 

the colonial powers. 

The motive for pursuing close aerial communication links 

between Britain and the Empire was explained by the British 

Secretary of State for Air, Sir Samuel Hoare, in the 

following words: 
\) 

" ••• distance was the great enemy of 
imperial solidarity ••• the role of the 
aeroplane was to make closer and more 
constant the un i ty of imperial thought, 
i m p e ria ta i n ter cou r s e and i m p e ria 1 
ideals" • 

Significantly, therefore, few efforts were made by 

the colonial autholtJities to expand intra-African and 

dornestic air transport networks. In sorne cases, the 

development of domestic air transportation was ini tially 

left to private enterprise with limited financial support 

from territorial governments In Kenya, for example, a 

Mrs. E. K. Wilson incorporated a private company, Wilson 

Airways, in 1929, becoming the first East African to provide 

internal and regional air services in that region for more 

10. S. Hoare, "Aviation and the British Empire-, Scottish 
Geographiesl Magazine XLV Jan. 1929, p. 3. 

-- . 
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than fifteen years. ll 

As regards the ,colonial outlook on an intra-African 

network, one author has observed 

-While the colonial territories were 
linked to the metropolis with air routes 
to facilitate their administration and 
exploitation there was little intra-Africa 
linkage of the colonies belong ing to 
diffel'ent ,powers. This fact vas strongly 

feit in the post independent Afriî~'s 
ntra-continental air routes network-. 

Although there has been a slight improvement in 

intra-African airline services, connections are still 

unsatisfactory and long waits are common at connecting 

points. Often travellers have to make connections outside 

the Alrican Continent. 

A study currently being pursued by Africa and ITA 

experts under the supervision of APCAC has evaluated the 

quality of air services based' on a sample of 31 

rèp!='esentative airports in Africa. The average number of 

intra-African connecting flights is in the region of 1.6 per 
( 

direction pl wich 64' ~rè being carried out (1983) wi~h 

two vaekly flights only or lea8 and that only 9.3\ of the 

connections have a frequency equal to Qr higher than a daily 

Il. Kaunda, G., The Regional Integration of Commercial ~ir 
Tranaport in Africa; Pol i t ical , Economie and Legal 
Conaiderational unpubliahed DCL Thesis, McGill 
University, Montreal, 1984, p. 84. , . 

12. NdWll, P' •• qp.cit., p. 275. 
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flight per direction. More than half of these ·high 

frequency· connections are Iocated in the Western 

sUbregion. l3 

African institutions entrusted with air transporta

tiqp rna~ters are keenly aware of the urgent need to improve 

the intra-Africa netvork. AFRAA, for example, has initiated 

a': project entailing the development of a grid system to 

improve connections vithin the services of ~r~can carriers. 

The programme envisages the inauguration, on a graduaI 

basis, of flights to provi<1e a comprehensive East/West and 

North/South route network. 14 

4.2.3 A Weak Regulatory Framework 

One pronl1'nent contributing factor to the restricted 

intra-African network are the pol icies currentIy p':lrsued by 

African states on the exchange of traffic rights. These 

pollçies are characterise'd by ~xcessive protectionism 

pursued throuoh the predetermination method of capacity 

control vi th placement of emphasis 'on Third and Fourth 

Freedo. traffic operations and the application of the 

principle of reciprocity in bilateral' relationships. 

13. supra, footnote 9, at p. Il. 

14. Ndum, op.cit., p. 330. 

\. 
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Considerable limitations are placed on the grant of Fifth 

Freedom traffic rights including demands for compensation 

for the exereise of sueh rights. 15 'A grid system would 
• 

be illusory with'out a reasonab1e extension of Fifth FreedOM-

traffie rights for rare1y is there suffieient Third and 

Fourth traffie on transAfrican routes to make sueh services 

economieally viable. 

Further limitations are to be found in the 

formation of -regional cabotage zones· which negotiate 

tr~ffie rights as one country thus restricting ,other 

countries' operations to and from these zones. 

The tariff structure fou travel wi thin Afriea is 

yet ~other disineentive towards improvements in traffic 

loads and therefore the traffle network. According· to one o 

source, 16 as o~ September 1982, a signifieant proportion 

of the traffie is "carried on preferential far.~ available 

only to certain categories of passengers (eg. artista, 

diplomats, ships' crevs, lSportamen, etc.). The compara-

15. Supra, footnote 6. An intereating illustration of 
this problem was the opening by Ethiopian Airline. of 
the ·Sahel route· - from Addi. Abab. (Ethtopia) to 
Dakar. (Seneoal) via Niamey (Nioer) .nd Bamako (Mali) 
in -April 1"984 without Pif th Pre.dom rights relying 
.olely on Thlrd, pourth and Sixth Traffie see 
WEthiopl,an Airlin ... - A Growino Porce in African Air 
Transport·, African Air Transport , May/June 1984, p. 
6. 

16. ICAO Bulletin, December 1984, p. 35. 

--
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tlvely wlde uèe of these fares m-ay be seen as a result of 

the restricted availability of promotional fares for the 

general. publlc which are available in other parts of the 

world. 17 

The same weaknesses in the tariff structure are 

evident on the international long haul routes into and out 

of Africa in which fares and rates are on average much 

higher than those obtaining in Europe and elsewhere. 18 

However, so lono as the c6st of operations remains a 

principal criteria in the structuring of fares and rates, 

high average fuel priees and maintenance costs will continue 

to be reflected in high average fares and rates in 

compensation. 1 ' 

17. Ibid. 

18. 

19. 

Press, New 

The expena.s of African Airlines in 1982 were about 
21' above world average in unit costs, supr4, note 13, 
p. 36. It is' therefore no - surpris. that African 
carrier. consiatently oppose the ba.ing of cost 
criteria for tariff aetting on the costa of the moat 
effictent carrier on the route se. Commercial 
Aviation for DeVeloPiny Countrie., IATA eColllp) p. 7. 
On the' other Sand, the r affcrait utUization rate i. 
on the whol. lIuch lower than the world average - aee· 
~CAC/9 WP/2, p. 21. 
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4.2.4 The Market for Air Travel , 

The African air transport is characterised in 

general by a lack of a primary market for profi table 

involvement in international longhaul t~ansportation. The 

population is largely rural living ~n widely scattered 
-

societies in abject poverty. Thus the bulk of 'the traffic 

transported to and from Africa originates elsewhere. 

undoubtedly the capaci ty for Africans to engage - in air 

travel is severely limited. As Kaunda 20 has observed, 

-the originating traffic for long distance 
travel to Europe and elsewhere fram Africa 
is almost exclusively official and 
businells type. In a meaningful sense, 
there are simply no discretlonary spenders 
in Africa and certainly no such people as 
African ~urists.· 

The shara of the world, air t,:ansportation' carried 

by airlines ba.ed in Atriéa ls extr •• ely sma1l. In 1983 

they performed 3.0' of the total international.air transport 
, . 

wQrld output. 21 Considering that seme individualk.y 

ail\!!.~!~ had a oreater' share than this, 1~.. Air France 

3.n', British Airways 3.2' and Pan AIa 4.1'. It is .vident 

that without a signifieant Ilter_ase in the alz8 of the 

1 Alrican market, Alrica based air carriera will continue to 

be plagued by 10w revenues, aging fleeta and other 1imiting 

20. 

21. 

Itaunda, L10ytis Aviation Conf,.rence, op.cit. p. 117. 

Alrican Air Transport, Dec./Jan. 198~, p. 7. 

,"" ...... ---.... --~. .-----...,.--- l' . . 



) 122 

factors. Their capability to meet hea~ on competition from 

such glanta aa these on the long haul international services 

will remain insignific~nt. 

Nonetheless, the potentia1 for a modest expansion 

haa been established. A survey of traffic patterns for 

international air travel for the period 1917-82 shows an 

average annual grovth of 7. St for paaaengers and 13 •• ' for 

freight ,ail weil above the world averages of St an~ 10.5' 

re.pectively for th. sam. periode ICAO forecas ts for the 

period 1-982-92 indicates -a 10w~r growth rate of 8' and 9' 
r.spectively.22 

-
The dOlftestic ma.rket is expected to grow 

at an average of III for passenoers and 81 for freigh-t for 
-, 

(.2.5 An Underdeveloped Infrastructure 

~irports and related infrastructure play a critical 

support funetion for air transportation particularly in 

matters critical to aircraft 9per.~lona and flioht safety •• 

Over t.he p.st decacSe, th_ra has been a lignifieant inerea •• 

in t.he nuaber of airport. and illprove.ents in _faciliti •• ta 

ex~st.ing on.s in Alric.. Durino t.he perlod 1971 to 1983 the 

22. 

23. 

Supra, ~oot.rt.e ?', p. 26 and' 38. 

Ibid., p. 39. 

.. 
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number of airports receiving international scheduled aIr 

services including capability' (or reœelying widebody 

aircraft has increased appreciably.24 According to ICAO 

estlmates approximate1y $1 billion USD ia currently 

committed in Africa for new alrports, airport improvements 

and equipment purchas.s. This fi9ure ls nonetheless totally 

Inadequate and- financ!al constraints have ob1iged several 

States to delay or review airport development plans. 25 

An outstanding feature in capital availabi1ity has 
'-

been the decline in traditional financing sources in the 

forms of foreign grants, and foreign guaranteed 10ans 

offered at below market interest rates. This development is 

1ikely to persist until there is a sustained recovery in the 

developed market economles. Governments are therefore being' 

forced to solic! t external funds from development banks and 

to seek ta maximise internal1y generated funds. AlI these 

factors contrlbute to the trend to eut down on new ~~lirport 1 

developments and Imp~ovements. 

In the area of facilitation, a prominent irritant 

are delays to pa.sengera attributable to excessive , 

documentary practises at airporta. Cargo dwell ti.e too is 

weIl above that experienced 'ela.wh.re due to inadequacy or 

24. Ibid., p. 12. 
1 

25. Ibid., p. -18. 

t 
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absence of varehouse space at certain airports. Reduction 

in the number and cOllplexity of ~clearance forms, 

simplification of .. clearance practises and availablilty of 

customs staff at hours when they are most needed would 

contribute to earller release of the goods to the Ir 

consignes. 26 

The Air Transport Enterprises 

Thera are in the region of seventy - international 

air carriers based in Africa. 27 Their fleets are 

characterised '"'by aging i small Inefficient fleets supported 

~ ground equipm_nt that la old and obsolete. 
'\ 

The ra ia, unfortunately, increasing. uncertainty 

vith regard to aircraft replacement, a critical neceseity if 

JDOdëst improvements to the African air trana.port system are L 

to be made. This factor ls attributable to economic . . 
hàrcJships afflictlng the African economies, volatility and 

uncertainty of curreney exchange rates, the tligh cost and 

difficulty of obtaining aircraft finaneing for Many 

airlin •• , poor fin.neria1 re.u1ta and further uncertainty 

26. Ibid., p. 37. 

27. Ibid., p.. 18. 

/' 



( 

125 

regarding the future of aviation fuel. 2"8 Aircraft orders 

from African countriea' have as a result shown a 

decline. 29 Nonetheleff,s, the compQsition of the African 

fleet must change somehow 1f African airlines are to 

continue to affer competition to other can;iers because in 

the long run they are the only guarantee for continued 

development of Africa's air services. 
ô 

A 'further complication has arisen in the fprm of 

the forthcoming application on 1st January 1988 by States of 

the European communi ty of ICAO aircraft noise standards set 

down in Annex 16 ot the Chicago Convention. The .implementa-
, 

tion of these standards could disqualify a significant 

portion of the African fleet from operating into Europe. 

This creates added urgency for the modernisation of the 

African tleet. 

The outlook for external financing for fleet 

replacement 1. unfavourable, at least on reason.ble tenns. 

Most external aid from fore ion 
, 

governments la directed 

towards other .ectors of the economy which are viewed as 

more critical, such as health, agriculture, education, rural 

services, etc. In air transportation _ it.elf, traditional 

donors have basn more concerned vith fundino the development 

28. Ibid., p. 20. 

29. Ibid. 

---. 
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. 
of infrastructure such as airports and air navigation 

faciUties but not the equipment needs of airlines. 30 On 

the other hand, the capacity of the airline. to generate 

funds internally for capital Investment is non-existant. 

Their financial results have been diamal. Ouring the decade 

endlng in 1982, the operating results of the se airlines as a 

group fluctuated batween profit and 1088 vith the cumulative 

results for the decade being close to zero. The balances of 

non-operating revenues and expenaes vere conaistently 
J 

negative, vith interest charges being Cl major expense item1 

and hence the net resul t:-s throughout the dacade vere more 

unfavourable than the operating resulta. 31 

A varie"ty of other problems confront these airlines 

including Interference' by the state .ln critical management 

functions such as fl.et selection an'" recruitllent of 

personnel, lack oi! skilled' .anpover in the technical and 

manaoea.nt fields and th. associated high cost of training. 

local ,personnel and the conco .. itant retention of expatriate 

personnel. 32 

30. Ibid., p. 34. 

31. Ibid., p. 36. 

32. Se. -generally, Ca.aercial Aviation for Oeveloping 
Countrl •• , op.cit • 

-1 
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4.3 A New Poli~y Outlook 

il 

4.3.1 Regional Cooperation 

A considerable part of the efforts bèing undertaken 

to improve the condition of African air transport are on a 

regi,onal basis. Overall coordination is provided by the 

organisation of African Unit y (OAU) and the United Nafions 

Economie Community for Africa (UNECA) vith actual execution 

being entrusted to the African Civil Aviation Commission 

(APCAC), the Association of African Air1ines (AFRAA), and ,,-

national aviation bodies. There Is also increasing 

invo1vement in the, formulation and Implementation of 

aviation related projects by such subregional bodies as the 

South Alrican Development and Cooperation Council (SADCC) 

and the Prèferential 'l'rade Area, for Eastern and Southern 

Africa (PTA). 

The ClAU has foraulated a developmentl st.rategy for 

Africa known as the Lagos Plan of Action. Emphasis of this 

strategy in the 1980'. i •. on strengthening the role of 

ragional econc.te c~uniti.s and iaproving integration in 

various fielda including transportation. 33 

Through the effor~s of-the BeA, the United Nations 

33. Supra, note 16, p. Il. 

'. 
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in 1978 adopted a' Resolution proclaiming the years 1978-88 

"the U.N. Transport and Communications Decade in Afri;a~ 34 

SUDsequent studies have délined Africa's global strategy for 

the development of' transport, teleèonununications, radio 

broadcast ing, televis ion and postal services • .3 5 

Fo1lowing is a list of sorne proposed projects 

~elative to the air t~ansportation sector: 36 

- Passenger transfer system and cargo handling which 

• aims to provide African airports with ground 

facilities adequate to the growth in\~traffic and 

the nature of that 'traffic. 

- Air transport fares and rates - its purpose is to 

draw up rating I!'egulations applicable to air 

o transport in Afr:ica.;.;. 

- The Establishmen,t. of a Data Bank - it see~s to 

determine, the methods for; càllectiog information, 

of pro~essing the data and of its disseminabion. 

Formation ôf a multinational ai~ carrier. 

- Regional technical .assistance for air freignt 

will aim st formu1atiril"l a coherent and coordinated 
"lit c t 

" po1icy.for air freight in,4frica. 

34. UNGA· Res. 32/160. 

35. Ndum, op.cit., p. 175. 

36. .. Ibid., p. 176 et seg. 

.. ,'\ .-- ~ ... +""'"- ....... __ .-.-.-,._ .... -- -- -
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- Medium-term assistance to national airlines - this 

project enta ils short-term or medium-term technical 

assistance in various specialised forms to airline 

eompanies in the proces s of formati

c
, 

rehabilitation or expansion. 

- Co-ordinating a~ncy for a full utilization f 

African air fleets - its &bjective is to ascertain 

whether a co-ordinating agency to deal with the 

underu(i1ised aircraft of sorne African airlines 

would be viable. 

Strategies at th~ National Level 

Studies have indicated that the African air 

"transport system can be made more viable by the 

irnplementation of various programmes at the national level. 

An ICAO survey pubf\ shed i'n 1984 made the fpllowi ng 

proposaIs. 37 

Air transport ,,!nterprises: 
\ 

pursuit of innovative marketing and 
tariff:s in order to im~rove the 
utilisation of aireraft and operating 
personnel, 
identific'ation and pursuit of possible 
avenues by which individual ~irlines 
c~n achieve cost reduetions, 
improvement to the financial and 
operational database to identffy better 

Supra, noté 16 at p. 45 et seg. 

( IJ'· 
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areas of potential cost reduetion, 
examine the eost -of fuel suppl Y 
services at airports to determine 
possibilities of bringing aircraft fuel 
costs closer to those prevailing in 
other reg ions, 
evaluate the required aireraft fleet 
developments to meet future traffie 
demand and related financing 
requirements, t~k ing into aecount the 
expected application of aireraft noise 
standards from l 988,f' and possible 
improvements in aircrâft utilisation. 

Airports and route facilities 

upgrade the plann ing process to ensure 
realistic assessments of future 
capaci ty requirements for airports and 
route facilities and appropriate 
allocation of resources so as to meet 
essential requirements, 
prc;>mote training programmes in airport 
mal\agement and in the maintenance of 
equipment and faeilities, 
consider the feasibility of 
establishing export processing free 
zones, 
consider the feasibility and possible 
advantages of introducing co-operativè 
arrangements for the collection of 
route facility charges for certain 
states, 
consider the desirability of 
establishing independent authorities or 
public corporations to separately 
manaçe àirports, route facilities or 
both, where this could lead to improved 
efficiency and financial results, 
implement' more liberal entry visa 
requirements and other formalities and 
the simplification and acceleration of 
passenger and b~ggage clearance 
procedure, 
ensure the provision of adequate secure 
warehouse storage and that steps are 
taken to raduce cargo - dwell times to 
an absolute minimum. 

130 
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Conclusion 

The condition of Africa's state of underdevelopment 
~ , 

has been attributed to vatious cymulative causes, among them 

the ravages of the slave trade and colonial exploitation, 
1 

the inequitable international economic order, the difficult 

geographic and ecological characteristics, and the economic 

mismanagement excerbated ~y the greed, 

corruption of some of Africa' s leaders. 38 

4varice, and 
"' 

Wha tever i ts 

causes, the poor sta te of African economies has been the 

single MOst important factor in determining the condition of 

Africa' s air transport system; its insignificant primary 

market, low air carrier revenues, and a meagre capacity to 

invest ln infrastructure and carrier eguipment. 

As a result regulatory polieies at the regional and 

national level are liJcely to remain protectionist in the 

foreseeable future until such time as African carriers are 

in a pos! tion to compete meaningfully vi th carriers from the 

developed vorld. 

38. See generally, Rodney, Walter, How Europe Under
devel02]d Afric., BogIe-L'ouverture publications, 
London 983, Underdevelopaent in Kenya: Leys, Colin, 
UCLP, Californla 1975, Power and PolI tic. in Africa, 

°Bretton, Henry, Aldine Pubiishing Co. ChIcago, 1973. 
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CHAPTER FIVE 

THE AFRICAN CIVIL AVIATION COMMISSION (AFCAC) 

AND ITS POtICIES IN THE FIELD OF -

BILATERAL AIR TRANSPORT AGREEMENTS 

5.1 AFCAC:~ Origins, Organlsation r and Objectives 

\ 
\. 
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A forum to provide pollcy direction for ~friçan air 

transport was mooted within a few years following the advent 

of polltica1 independence. It was not unti1 1969, however, 

that the formaI establishment of AFCAC took place at a 

conference organised in Addis Ababa, Ethiopia, by the OAU 
-

and ECA for this purpose, following several" years of 

preparatory arrangements. 1 

AFCAC was established by a Constitution dated l7th , 

January 1979. The Commission became a spe~ialised agency of 

the CAU in May 1978. The agreement formalising this agericy 

relationship stipulates, inter alia: that AFCAC shall keep 

the CAU reqularly informed of its activities7 that the OAU 

May caU upon AFCAC to undertake studies on civil aviation 

1. See Farag, G., -African Civil Aviation Cortunis,sion-, 
unpublished LL.M. Thesis, McGill University, 
Montreal, 1980,' on the background to the forrqation of 
AFCAC. For detai1s on the collaborat'ion between the 
OAU and ECA towards the founding of AFCAC, ~ee Kaunda, 
OCL Thesis, o'p.cit., at p. 232. 
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matters7 that the two organisations shall fom a joint

coordination conunittee which will meet bi-annually and that 

aIl CAU member states will accord diplomatic privileges and 

immunities to AFCAC p~rsonnel. 

The Conunission is an autonomous body possessed of 

aIl the legal attributes associated with international, 

inter-governmental organisations. 2 The membership of 

AFCAC is open to African states lIlembers of the OAU or 

ECA. 3 Such membershlp may be terminated upon a formaI 

w1thdrawal by a state." Cessation of membership fram 

elther the OAU or ECA by a member would not by itself 

terminate 'such states lIlembership in AFCAC. 5 . 
The organs of AFCAC compris~ the Commiss ion, the 

. 1. 
Bureau and the Secretariat. 6 The Commission is the 

suprame autbority of AFCAC and consists of ~el.gates 

representlng each member state. The COIIIIIIlss Ion determines 

pollcies and guidelines in civil air transportation for 

submission ta .. liber states in ~he fOrla of recOIIIJIlendations. 

2. Constitution of AFCAC, Article 1 (2) , see also 'arag, 
IbId. p. 88. 

3. Ibid., Article (3) • 

4. Ibid., Article xv. 

s. See P'arag, op.cit., p. 57. 

6. Constitution of APCAC, Article IV bis. 

" 
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It meets in ordinary sess ion every two years".7 

The Bureau of APCAC is elected at each ordinary 

plenary session and consists of a President and four" Vice-" 

Presidents, one for each sub-region. 8 The Bureau has 

respon.ibility for directing, coordioating and steering the 

work programme established by the Commission during the 

plenary se •• i-ons. 9 The Secretariat ls en~rusted with the 

·organisation of studie., meetings, maintenance of records 

and the like- .10 

ICAO provides AFCAC with some secretariat 

a •• i.tance pursuant to a workinq arrangement between the two 
.. do" 

organisations. 11 The cooperation agre9ment between AFCAC 

and ICAO calls for close liaison between them in the 

discharge of their re.pective responsibilities and in 

particular raquira. ArCAC not to duplicate the work of 

ICAO. 

Thara ia also,close collaboration between AFCAC and 

the BCA, APRAA and other inter-governmental and non-

7. Ibid., Article v. 

8. Ibid., Art. IV. \ 
9. Ibid., Art. IX. 

10. Ibid., Art. IV bis (3). 

Il. Si.l1ar ••• iettne. hae been extended to other 
o~gani.ation. by ICAO, i.e., LACAC, ACAC, ECAC. . 

"' --_ .. -p 
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governmental international organisations concerned with 

civil aviation. 

As regards financ ial matters, provis ion is made in 

the AFCAC Constitution12 for 'preparation and app'roval 

during each~plenary session, of a budget of the direct Costs 
. 

of its activities as indicated in the work programme for the 

ensuing years. 

The objectives of AFCAC are listed in Article 3.of 

the constitution as comprisingr 

a) ~Dviding the civil aviation authorities in the 

member states with ta. framework within which to 

discuss and plan aIl the requ ired measures of 

coordination and cooperation for aIl their 

civil aviation activitiesJ 

b) promoting coordination, better utilization and 

orderly development of African air transport 

syst~ms. 

- Because of the broad and imprecise scope of AFCAC' s 

objectives, it has at times ~een difficult to draw a 

distinction bet'ween its role and tl)at of AFRAA. Tb!s has 

been especlally evident with respeot to the establishment of , 

the African Air Tariff Conference (AFRATC). Opinion has 

been .xpresaed, for example, that APCAC has sought to 

12. Conatltution of AFC~C, Art. XIII. 

1 -------- --~ -

" 
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emaseulate AFRAA' s role in the eàtabl ishmen t, coord Ina t ion 

and management of AFRATC. 13 

One crucial insti tutional weakness of AFCAC i8 in 

the consti tution of' i ts Bureau .14 It i. made up of 

senior full time employees of member govermnents' civil 

ayiation departments who can only be released intermittent1y 

to attend Bureau meetings. The Bureau incumben ts are not 

permanerit in their positions wi th their member governments 

because they are subject to transfer., and serve in these 

positions at the leisure of their governments. Consequently 

continuity in the work of the Bureau cannot be guar.anteed • 

Thus the abil ity of the Bureau to underta_ke the exact ing 

funetions entrusted, to it is impaired. It has therefore 

been suggested15 that the Bureau should be manned by full 

tlme experts, employed by the Commission, and that the 

approprlate conati tutional JnC?d if ications should be made to 

achié~e this objective. " , 
As part of its wide ranging functions the 

, 

COIIIJIlission carri.s out studies on polic~es of governments 

regarding ~ercial aspects of air transport, Intra-African 

far •• and rat •• and .a possible structure conducive to the 
\ 

13. S •• ~aunda, DeL Th •• is, op. cit., p. 295 et seg. "..-

14. Ibid. '. p. 266 et seg. 
) 

15. Ibid. 

1 

( 
___ --f' 
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rapid growth of traffic ln Afrlca and other regional or 

sub-region~l air transport eeonomic matters. 16 

One of the Commission' s principal achievements has 

been the issuance of a General Policy Declaration on Civil 

Aviation l7 in May 1979 whieh was \ubsequently adopted by 

the OAU. 18 It covered wide ranging subject matter 

including personnel training, co-operation among and 

integration of African airlines, the optimum deve10pment of 

air services within Africa, financing of aeronautiaal 

activities and aviation medicine. 

The Declaration did not address the issue of state 

polieies and praetises for concluding air services 

agreements, principally beeause the Commission had not 

eoncluded its investigation into thi. subjeet. The 

~evelopment of 9uidance material on the issue of ~he 

economic aspects of air transportation in Africa' had 
, 

commenced in 197~ and evalved gradually the 1atest 

developmel)t being the publ lcation in 1984 of the '!AP'CAC 
, , 

poliey iri the 'Pield of· Bilateral Air Transport Agreements-. 

16. Constitution of AFCAC, Art,. IV. 

17. See MéAC Sixth Plenary S.ssion Report, pp. 47, 131-
141. 

18. At the OAO 33rd Couneil of "inlsters Sessiod, held in 
Monrovia, Lib~ia ln JuIy 1979. 
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It is proposed to deal first with the past and current 

'. African state praetises in this field in a general way 

before presenting A~CAC's recommended polieies. 

5.2 The Past and Present Regulatory Env i ronmen t in -
'Africa 

As in other regions, bilateralism has been, in 

Africa, the predominant mode for the exehange of trafyc 

rights for scheduled air services. In the case of • 
non-scheduled services, the basic regulatory tool has been 

national regulations 'founded upon the provisions of Artiele\ 
\ 

5 of the Chicago Convention. lndeed a distinguishing 

feature in relation ta the r!9ulation of non-scheduled 

services in Afriea has been the absence of either a 

bilateral or Multilateral 'approach towards the regulation of 

th!s category of air transportation. lg 

Africa' s initiation into bilateralism occurred 

during the colonial periode By virtue of article 2 of the 

Chicago Convention, th~ airspaee over the dependent 

terri tories formed part of the territorial airspace of the 

19. 
1 

A draft agre •• ent ta regula,te non-scheduled air 
transportation Amang Me.bers of th~ League of Arab 
Nation., so.. of whom are situated in Africa vas 
adapted in Tunis, Dee.mbe~ 13, 1918 - se. Haanappel, 
op.cit., page 19, foqtnote 45. 
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admini$tering cQlonial power. Thus metropolitan powers were 

vested with the legal authority to grant traffic rights to 

other states for sectors situated within eheir dependenc-ies 

and beyond. 

Under the famous Bermuda Agreement 20 of 1946, 

for example, pursuant to route 13 of Annex 111(6) the United 

lingdom granted to the United States third, fourth and fifth 

freedom rights to and from Lagos to two points outside 

Nigeria, namely Leopoldville (now Kinshasha) and 

Johannesburg. 

A further example is an agreement entered into 

between the United Kingdom and France in 1946 whose purpose 

was to provide trahsportation through the British and French 

territories. 21 Several intermediate points in British 

territories would be served by carriers designated by 

France, including Tunis, Cairo, Lagos, Khartoum, Nairobi and 

Dar-as-Salaam. 'In exchange, U.k. carriers could serve 

intermediate points situated i~ the French colonies such as 

Niamey, Rabat, Dakar, Tunis, etc. In ather agreements, the 

United Kingdom granted operating rights through_ Afrlcan 

20. UNTS vol. 3, p. 253. 

21. Ibid., vol. 27, p. 173. 

---
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intermeldiate points to Italy,22 Portugal,23 

Belgium24 and others. 

the 

• 1 

Upon attaining indep~ndence, African states assumed 

rights and obligations contained in the various air 

services agreements concluded between the metropol i tan 

states for flights over and into African terri tories. It 

shou.ld be noted that while the extent to which new states 
1 

ar~ bound, ~upon the attainment of statehood, by agreements 

concluded by former colonial authorities has been a matter 

of conjecture, 25 the nevIy independent states have in 

!!4 practise accepted the rights and ot1ligations of the departed 

authorities without undue.. protest: It could therefore be 

." . , 

remarked that at the advent of independenCl:e, the bulk of 

Africa's .cheduled international air services were being 

reoulat~d on the basis o~ the BerMuda COMpetition 

principles. Francis Deak,26 commenting in 1967 on the 

increasing trend towards protectionism in the Multilateral 

regulation of air services, noted that seme of the nevly 

22. 

23. 

24 • 
• 

25. 

, 26. 

. 1 
lCAO Registration No. 660. 

Ibid., No. 119. 

Ibid., No. 1022. 

Odubayo, W., -Air Transport Bilaterals of Nigeria-, 
unpublished LL.M. Thesis, "cGill universi-ty, 
Montreal, 1968, p. 42 et seg. 

McWhinney, op.cit., p. 163. 
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independen t countries ( usually former British dependencielS ) 

vere uaing Bermuda type capaci~y clauses, both inter se, and 

vith European governments. 
• ~ 

The shift froJ'll -Bermudian • to protectionist 

- capacity ragulation principles by Alrican states Wêis not a 

coordinatect IIOve, unlike for example the cooperation tha,t 

has heen observed ,amono Latin American states towards 

~doptino r~9ional wide protectionist' pollcies. 27 A 

ravie. of a series of agreellents in which African s~ates 

were partiea, concluded between the years 1956 to 1970 shows 

a balanced mix of Bermuda and predetermination type capacity 

clauses. tor example, those between Ghana \ and Egypt 28 

concluded in 1960, and betweèn Algeria and Morocco of 

1963 29 required strict apportionment of trafffc between 

the deslgnated carriers, whil~e those conc'l\lded bet..,een 

Algeria and Ghana in 1963,30 and between Jaire and the 

USA,31 in 1970 advocated the BerDIuda approach to capaci ty 

regulat ion. T"ere 18 the poaa ibil ity, hpvever, t ha t 

predeteraination .,as in fact still being exercised in the 

27. Ibid. i 
4!0 

p. ~O et ..g. 
28. ICAO Reg lstration No. 1556. 

29. Ibid., No. 1781. 

30. Ibid., No. 1896. 

31. Ibid. , No. 2248. 

• -- , 
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'------
latter cases thro,:,gh' secret memorandum modifying the 

explicit Bermuda principles into a predetermination 

It is "evident, in any case, that by the mid 1910's 
lÀ 

~any African states shared the view that the Berm~da 

principles of capacity regulation wex:e not suite<t to 

regulating Africa's air·services.' During the Pif th P1enary 

session of AFCAC, held in Lome, Togo, in May 1977, it was 

strongly advocated that only non-Bermuda type. bilateral 

agreements of a restrictionist natura could assure the 
.. 

optimum deve1opm~nt of Africa's air services. 32 AFCAC 

was certainly influential in the moves ta involve ICAO in 

expan4ing its involvement in the field of air services 

economic regulation and would necessarily have sh4red the 

view' expressed at the 1977 Special Air Transport Conference 

that :.. 
\\ 

·~ •• there was neéd ta re-evaluate the 
principles on which rég~lation of 
scheduled aer.vices had tan vàrying degrees'" 
bee.n based sinee 194ii Il • 

.&-

32. AFCAC/S, para. ~8, p. 24. It was observed at AFCAC's 
~ifth Plenary Se'ssio~ helê :-~n May 1977: Il.rev~ewing 
developments in the phi1osophy of bilateral agree
ments, ;'t was general'fy agreed that ,the type of 
bilateral agreements in effect in Africa were largsly 
of the non-Bermuda type, African states for under
standable ltea~ns tending ta take., a pro~ectionist 
stançe" • 

33. ICAO Doc. m9" op.clt., para. 5, p. 14, SA']:C." 
:;» 

" 

'. 

\ ' . 

• ---' 
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. 
Hav ing indicated in broad terms the orig ins and 

\ 
of protectionism, in consoi idatlo,n Africa, it w~ld be 

opportune to focus on the prevailing attitUdes, during the 
• 

presen t per iad, towards the exchange of traff ic r ights. 

While only twenty four out of fify one OAU ~mber 

states were, in 1981, parties ta the Agreement on Transit of 

International Air ,Services signed in Chicago in 1944,34 
'"1' 

'transi t rights have on the whole been freely exchang-ed among 

African Îtates,35 and between Afrlcan and non-African 

states. 36 

Turning to third and fourth freedom traffic rights, 

the emphasis on primary justification trafflc has rendered 

the exehange of third and fourth traffic the norm in 

Afriea 's aeronaut 1ca1 bilatera1 relations. lndeed, the 

problem here seems to be in the large amount of unutilised 

third and fourth traffie rights • Accordlng to an AFCAC 

.. 

34. The African states signatory to this Agreement are 
Algeria, ~enin, Burundi, Egypt, Ethiopia, Gabon, Ivory 
Coast, Lesotho, Liberia, Madagascar', Màli, Malawi, 
Mauritania, Morocco, Tunisia, Cameroon, Zambia. 

35. 

36. 

Source, Shawcross & Beaumont, op.cit. p, 

1 

This ls wi th exception to South Afrlca. The vas t 
majori ty of African states deny South Africa I;>oth 
overf 1 ight, technical and commercial traf fic rights in 
protest against that cQLlntry' s apartheid policies. 

Se,e AFCAG/5, para. 73, p. 25. 
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study,37 about ?60 air services agreements have been 
) 

s igned betw.een African countries of which 40% are not 

actually implemented. The reasons for this 401 fraction of 

t raff ic rights/ ·remain Ing .. fallow· have been sa id ta 

i nclude : '\ 

"- Traffic, existiRg Or that can be built 
up immediately, does not warrant 
economio exploitation of the routes 
granted. 

Traff ic righ ts restrict ions d iscourage 
co~ining destinations for more viable 
routes. 

Equipment and/or scheduling 
restrictions prohibit activation of 
rootes due to "r8qulatorily created" 
shortage of resources. 

Financial and other conditions that 
have to be met, bur ied in conf iden t iai 
Memorandum of understandings, are 
growing obs~,cles to commencement of 
new routes." 

The approach to the exchange of Fi fth Freedom tha t 

characterises most African states pOlietes IS restriction-

37. 

38. 

AFCAC(9 - WP(8, p. 9. A breakdown of the quota of 
unutil ised traffic rights ia not provided in the study 
but it can be safely assuftred that the highest 
percentage of these rights i8 third and fourth traffic 
rights, 

Medhan 1e, Semret, "Shortcomings of the African Ai r 
Services and Ways and Means to Ensure thelr 
Improvement", a paper presen ted ta the UNECA Confer
en<:e on Freedortls of the Air, Mbambane, SwazIland, 
N'O'Vimber, 19ê4. -
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t 

iat .• 39 As Boyrie has observed,40 the exploitation of 

fi fth freedom tr.affic rlgh ts in a poor economlc si tuat Ion in 

a market wi th low production and Hmi ted prospects of 

expansion ls a very acute proble/l\ indeed. This Is the 
.. 

candi t ion tha t aff 1 lcts near1x aIl African states. In such 

circumstances a ~tate. is f.aced -'~with confJ:.icting. ançf 

incompatible i~te·rests:. how ta' expand "the mark..et for' its 

carrier (s) by obtaln ing ff [th freedoJ;ll tra<ff le .; ig'hts frOJl1 

other states wh~ protecting the small, amount o~ traffic it' 

generates and reserving it for Its J)\offl ca-rrier. 
,,~ 

.~ 

The difficulty of reconci11ng these oonflièts has" 

led to excess ive protect ion of thi rd, and -foufth ~reedonL 
- -.. , 

trafflc at the expense of Hmited access "to fifth ~'lreedom 
Q 

tra ffic for aIl. Recognising that the logical outcome of 

auph a policy la to seriously cinhibit the devel-Qpment of 
~ 

more air links within and outslde Afric.a" it has been 

" 
auggested that a niore liberalised approach to the exchange 

of Fifth Freedom traffic rights should he adapted, possibly 

39. It has heen suggested, however, that soae African 
states have favoured non-African states, pa,rticularly 
thair forser colonial administerlng powers, aver other 
At..fican .tate. in the exchange of traffic righ~s. See 
NdtuB, op.cit., p •. 260. 1 

40. APCAC Seainar on the Development of Air Service. in 
Afrlca, held ln Mdis Ababa, Ethlopia, Dec •• ber 1982, 
at. p. 254. 

,. 
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by reverting to the Bermuda competition principles, for air 

services within Africa. 4l This shouid be confined ta 
1 

cases where the service to the point in respect of which 

Fifth Freedom traffic rights are being sou9ht is non

exis..tent or insufficient to satisfy the available demande 

Thus, the number of air links· and frequencies cauld be 

increased leading to an improvement in the se~vices provided 

to the travell ing publ ic. 

AFCAC and AFRAA appear to be approach i ng a 

c:onv~rgence in the ir views on rat ional i8 ing the exchange of 

thi.~d, fourth and fi fth f reedom traf f ic rights. 

" 
AFRAA' s 

basic position was articulated in a reso1ution, AFRAA Res. 

AGA 15/2, adopted in Apr il 1983, which stipulated as 

follows: 

Wa) Fi fth Freedorn sha1l be exchanged on a 
reciprocal basi!;J up to certa in lim! ts of 
frequency and/or capaci ty to be agreed by 
the parties concerned keeping in mind the 
need ta ex,}>and intra African routes among 
member airl ines vi thout play ing down the 
economic interest of the 3rd and 4th 
Freedom operators. 

b) Where reciprocity cannat be achieved, 
the carriers concerned sha1l be encouraged 
ta enter into pool agreements, Joint 
ventures and/or any other forrn of 
cOIIIIDercial ao t which May inc1ude 
monetary COlllPe l'la a t ion ta be agreed by the 
carriers concerned 0 the basis of actual 
uplift on the ro tes and which shall 
ensure the equ able and viable 
utUlzation of the route in the Interest 

41. Buaseiny-lhalry, ibid., p. 102. 
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The two organisations have both accepted monetary 
, 

compensation as a means for ensuring reciprocity in the 

exchange of Fifth Freedom traffic rights. The AFCAC Bureau 

in reviewing AFCAC' s future work programme prior to the 

organisation's 9th Plenary Session he1d in June 1985, 

envisaged the deve10pment of a mul tUa teral agreement which, 

would inter al ia fac ilitate the exchange of Fifth Freedom 

tratfic rights (vith possible financial compensation).42 

This appro.ach would be supp1emented by inter-airline 

cooperation such as envisaged by AFRAA. 

A study commissioned by AFCAC vithin the aegis of 

the United Nations Communica.tions and T'ransportation Decade 

for Africa 43 and being conducted in conjunction with 

experts fram the Paris based Institut de Transport A&rien 

(ITA), appears to question the unduly protectionist approach 

advocated above. In a recently concluded preliminary 

study'U it recommends for example that where operating 

profitability on air routes on which Third and Fourth 

( Preedom traffic is lov, it ahould be based on Fifth Freedom 

t:râffic, particular1y if the aim is to implement the APRAA 

42. AFCAC/9 - NP/B, p. Il. 

43. S.e ibid. 

44. S •• _upr., Chapter 4, p. 118. 
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-Grid system-. The study advocates, in addition, that 

states should proceed beyond the 1imited objective of 

protecting their own national carrier and conslder other 

important benefits such as: 

general beneflt for the country's air services, 

part icu1arly in the case of land10cked or 

isolated states on major ~outesl 

the advantages (on the basis of reciproci ty) 
/' 

which their own national carrier can obtain on 

other sectors; 
. 

financia1 spin-off from the marketing of Fifth 

Freedan traffic. 

These conclusions evidently downplay the emerging consensus 

between AFRAA and AFCAC that monetary compensation to Third 

and Pourth Preedom carriers May be a prerequisite to 

increasad access to Pif th Preedan traHie rlghts. 

APCAC has had occasidfl to address the Fifth Preedom 

traffic rights position in two specifie oeographical regions 

of Africa; the zone eonstituted by the states partieipating 

in the Air Afrique multinational airl ine, and the North 

African Arab region. 

Concerning the -Air Afrique Zone-, it has a1ready 

been IHntioned that Article 10 of the Yaound' Tr~aty45 

45. Supra, Olapter 3, p. 106. 
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oblige's member states to consul t other state parties prior 

ta concluding bUateral air services agreements with third 

parties wi th a view to ensur i ng tha t the interests of the 

mul tina t ional carr ier are not jeopardised. This approach 

has meant in practise that Fifth Freedom traffic rights are 

extremely difficult to obtain for third parties and the area 

has deve10ped into a ~egional cabotage zone. 46 

APCAC mandated a panel of lega1 experts in 1982 to 

examine the 1egal implications of the traffic rights 

practi ses 

reported 47 

within 

that 

the • Air Afr ique 

stricto sensu the 

Zone-. The panel 

provisions of the 

Chicago Convention' had not been infringed upon, althaugh it 

could he said that the practises were offensive ta the 

spiri t of the treaty. The panel recommended an indepth 

cost/benefit review of the impact of closinO off their 

collective airspace by the memher states, on the performance 

of Air Afrique, and a determination of how a more Ilberal 

approach to the exchange of Fi..fth Preedom traft ic could be 

pursued in the interesta of expanding the African network of 

air services without causing undue hal'1ll ta Air Afrique. 

Regard~no the situation ln North Atrica, it has 

been the vie. of Afric.n states south of the Sahara that 

46. Odubayo, op.cit., p. 80. 

47. Supra, Chapter 1, footnote 56. 
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their long haul operationsp to Europe could be substantially 

facUitated by increased access to Fifth Freedom traffic on 

North African sectors. 48 .ACAC mernber states have aiso 

conveyed to MCAC their concern over shortcomings in the 

Afro/Arab air network, 49 particularly the absence of 
f 

interconnecting air links between the two region.s. The two 

organisations have as a consequence set up a joint project 

for the eva1uation of the ~xisting Afro/Arab airlinks and 

measures for improvi~g such 1 inks. 50 A study has been 
. 

proposed which would inter al la deal; wi th air services 

agreements conciuded batween African and Arab states, 

examine any weaknesses in the network, and draw up a general 

plan for the development of air services between Arab and r 
African states. 

Other areas of cooperation to he considered include 

mutual assistance in tourism promotion, joint evaluation of 

equipment, interchange and cross-leasing pf equipment and 

joint uae of existing maintenance and overhaui centres for 

aircraft. It is also intended to include a study on fares 

and rates vi th a view to JUinta 1nlno reaaonable fare leyels 

for the travelling public between the two regions. An 

48. AFCAC/6, para. 108-110, p. 34. 

49. AFCAC/8, para. 7, p. 24. 

50. Ibid. 
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agreement has been drawn up encompassing aIl these matters 

and awaits signature. 
, 

Measures to assure African carriers of their fair 

share of traffic originating. fram or destined to their 

countries should also inelude curtaiLmeot of carriage of 

sixth Freedom traffle. Although officia11y not mentioned in 

the Chicago Convention, the exercise of sixth freedom 

invo1ves the carrlage of 
J 

Fifth Freedom traffie through 

exploitation of Third and Fourth Preed<;>m traffic rights. 

This is achieved ,through the exercise of traffic rights 

between two foreign countries via the home country of the 

operating carrier. The existence of 6th freedom traffie has 

however been guestioned. Bin Cheng,Sl for example, 

eharacterises sixth freedoms traffic as a combinat ion of 

Thi rd and Fourth Preedom traff ie therefare not regui ring 

specifie sanction. Such justification ia sometimes 

reinforced by issuing two aeparate tickets, one for the 
-

f Bector to one state, and the other for the. sector from that 

etate. 52 

'0 

51. Bin Cheng, The Law of International Air Transport, 
Stev.nlf and Soiïs-;-LOiidOn, 1962', pp. 13;-m. 

52. At th. 6th APCAC P1.nary S.ssion held in Bamako, Mali, 
in June 1979, MCAC expr •••• d concern over; th. amount 
of revenue African carriers were' lo.ing 'becaus8 of 
thi. practi.e.; 
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There have been cases however where states ha'ITe 

formally acknovledged the existence of Sixth Freedom traffic 

and approved its exercise. 53 In such an event the 

exercise of Sixth Freedom should b~ perm.itted on a 

reciprocal basis. Where astate does not acknowledge that 

carriage of -ihls type of traffic should be permitted then 

unilateral measures May be the only rneans for ensuring that 

foreign carriers desist fram carrying such traffic. 

Unregulated stopover traffic ia another element 

that poses potential for diversion of traffic from African 

carriers. The concept of stopover has not been def inèd or 

treated in any vay by Any international legal instrument. 

Arising from requirements for effective enforcement 

of capacity regulation it is important to determine how to 

characterise passengers who have made a stopover in the 

state ooncerned, for example, vhere traffic shares have been 

allocated to the designated carriers on a predetermined' 

basis. The ~iOd Caf 8topo~er allowed by 8ta~'~s differs 
( 

widely 1 from a fe~') days to, in 80.e cases, one year. 54 

If the passenger exceeds the permitted duration of stopover, 

he ceases to' be treated under the traffic qualification by 

53. 

54. 

Was.enberg, B., A.nct. of Air Law and Civil Air 
policr in the SeY.n~ •• , Nijhoff, The Raguet 1970, p. 
34. 

Ndum, op.cit., p. 276. 
j 



--- --------, 

153 

vhich he entered that sta te and becolnes part of the 

oriqinatinq traffic and may become disqu.alified to continue 

his journey vith the same operator who brought him in. 

Africa has had no cohesive policy· in this area. AFCAC's 

recommendations will be considered in the next section alon9 

with other polici,es developed by AFCAC in relation to the 
" 

exchange of traffic rights. 

5.3 AFCAC's Involvement on Tarif! Matters 

During the period preeeding the USCAB show cause 

order, ,55 AFCAC had confined i ts efforts in the acea of 

tariffs to proposing strategies to mernber states on means 

for coping with the tariff imbalance on long distance travel 

involving points in Africa, for example-, throuoh widening 

the tariff base both for passenger fares and freight rates. 

An ICAO Study 6n International Air Passenger and Freight 

Transpoct 56 in 1977 had demonstrated that on long 

distance routes between Europe/Middle East/A~rica, fares 

tended to be higher than the world average. It also 

recognised the virtual absence of quantity discounts in 

55. See APCAC/6, para. 22, p. 7. 

56. 
a ••• nger a .. 

on International Air 
Africa~ 

\ 
\ 

" 
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cargo rates to, fram, and vithin Africa. 57 

One important background factor as a basis of 

AFCAC' s wot-k in this are a had been the continued functioning 
l 

of the IATA rate-making machinery for international air 

transportation .. 

The OSCAB ·show cause- order ',an~ the resultinO' 

reorganisation of IATA vere considered by AFCAC to have 

seriously unsettled the lIultilateral tariff order.S-8 

AP'CAC Resolut ion 56-4 inter al ia ,urOed the Uni tec! States 

government to reconsider the show cause order and dire.cted 

the Bureau of M'CAC to seek the intervention of the OAU, 

lCAO, ECA and other interested governJftents vith the United 
( 

States goverruaent .. As a result, the Secretary General of 

the OAU ,expressed to the United States Départment the 

concern ôt ita .. lI\bers on the pot_ntia1 harm posed by- Ule 

• show cause- order t"O the world air transportation system, , 
and to the rapid developlDent of air transportation in 

Africa. 59 

57. 

58. 

59. 

Ibid. 

Sïpra, footnote 5S, p. 9. The Managing 01rector of 
A r Madagascar is reported to have ob •• rved that 
Alrican countrie. do not aeet the preconditions for 
.ucces.~u1 experi .. ntation vith der.oulation, ITA 
.Ulletin~ vol. No. 7, 1982. -Alrican Continent 
i ... lns losea ta DereguIation-. 

APCAC/6, para. 30, p. 9. 

"'t-~, 
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Il proposaI originated by. AFRAA for the estabUsh"; 

" ment of an Afriean Air Tariff Conference was adopted by-

APCAC 60 and - referred ta the OAU. In its Resolution 

CM/Res. 739 (XXXIII) --of 1919 the OAU requested AFCAC in 
.,;' 

collaboration vi th the ECA and AFRAA to take the necessary . , 

measures to orQanise and estab1ish an Af~ican Air Tariff Air 

Conference -as a permanent institution responsible fo~ 

discussing and deciding on air tariffs to be app1ied by 

African air1ines .... The ot,ltcome of this collaboration was 

the adoption of cS Convention on African Air Tariffs 

Conference, in Addis Ababa, Ethiopia in tiecamber 1980. 

Twenty five ratifications ara required to bring the 

Convention into force 61 and activate the Conference • 
• 

:rhese have not been attained to date and the prospects are 

not encouragino.62 

Pending entry into force of the African Air Tariff 
'J 

Conference (AI'RATe), the Bureau of APCAC bas recOlllllMtnd.d the 

followlng ouid.line~ in connexion with the establishment of 

Air Tariffs in Africa. 63 

60. Ibid., para. 29, p. 9. 

61. Article 12, Convention on the Establiahment of the 
African Air Tar(ff Conference. -------

. 
62. As of Juné 1985, .. e APCAC/9, WP'2, p. 43. 

6l. Ibid., p. 55. 
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1. tariffs to be established within, from and ta 

Africa '>should, when~ver poss ible be agreed upon 

by the concerned airlines on a rnultilateral 

2. Afric~n 'airlines should be-encouraged to convene 

re910nal anrl continental meetings within the 

framework of APAAA -to iron out any di fferences 
. 

between th~m and tQ, ensure that in the 

eqtabli~ment of international fares and. rates, 

the views of aIl aitlines operating in the 

related routés have be-en, duly ·taken into 

consideration; 

,3. air tariffs agreed upon between AIriaan airlines 

and/or between them and non-Afrlcan carriers 

should be $ubmltted to the Governments- for their 

approval. The Governments ahall ensure that the 
... 1 

interesta of their nation.a.l carriers as wel,l as 

of the usera are safeguarded; ~ 

" • air ta r i f f 8 S hou -1 d b e e 8 t a b·l i s h e d a t à 

reasOnable levei, taking into account aIl 

relevant factors, particularly the .opera:tional 

costa, type of seryiees, reason~ble prÛ'fit as 

weIl a8 the tariffa of other airlines operating 

sllill1ar r~utes1. 

s. iJanlediate action should be taken by the African 

--------- -" ____ r 
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Governments for a thorough revision of the 

normal air fares and rates in Africa in arder to 

make them more dependent on distance and in 
.. 

doing so reduce the cost 'of trans-Af r ica air 

travelo African airlines shou id also be 

,v" rquested to introduce special tariffs that are 

more competitive on routes to and from Africa, 
J-

in order to promote a more rapid growth of air 

travel between Africa and the main traff ic 

generating areas; 

6. aIl AFCAC members should take the necessary 

steps ta harmonize their air tariffs policie.s 

with this strategy on African air tariffs. 

5.4 AFCAC Recommendations on the Exchange of Traff ic 

Rights 

At the Commission's first session 64 i t was 

decided to deal with the entire subject of bilateral 

~agreemen ts in two stages: bila teral agreements between 

AFCAC member states, on the one hand, ~nd between AFCAC 

member states and non-member states on the other hand. 

ü 

64. AFCAC/5, para. 71, p. 24. 
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5.4.1 Policies as Between AfCAC Member States 

5.4.1.1 Exchange of First and Second Freedom Traffie 

Righ ts 

" 

Hembers were urged to adhere to the Interna t ional 

A ir Transi t Agreement to enable member states airl ines to 

enjoy the benefi ta of overEI ight and teehnical stopovers 

which were an important stép towards the improvement of air 

routes wi thin a~d beyond Africa. 65 This recommendation 

complements ICAO's Resolution A2l-28 66 requesting member 

states to ratify the International Air Transit Agreement. 

5.4.1.2 Exchange of Third and Fourth Freedom Traffic 

Rights 

• 
AFCAC recommenda tion S5-l7 urged member sta tes in 

exchanging trf!ffic rights amongst themselves to adopt a 

predeterrninist approacn through which they,; would endeavour 

to exchange reciprocal traffic rights while ensur1ng that 

65. AFCAC Ré'cornmendation 85-16. 
25. 

AFCAC/5, para. 73, p. 

66. ICAO Doc. 9440, Policr and Guidance Material on 
International Air Transport Regulation and Tariffs, p. 
7. 

.. 

-------

/ 
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capaclty ls adapted to demand.' Disappointment was expressed 

vith respect to the Bermuda capacity clause by sorne 

delegates who considered it too liberal and susceptible to 

abuse by the more established carriers ta the detriment of 

the smaller carriers. 67 Thus emphasis was laid upàn 

striving towards adaptation of capaciJ:Y ta demande Parties 

<) 

.. should therefore ensure not just that their contracting 

partners have equitable and genuine opportunities of 

supplying capacity for the carriage of traffic, but must be 

satisfied that the principles of reeiproci ty and equi table 

sharing of traffic were stringently applied. 

( 

5.4.1.3 Exchange of Fifth Freedom Traffic Rights 

t 
The relevant AFCAC recommendation 68 . calls upoh 

members to exehange Fifth Freedorn traff ie rights on a m\U~l 
basls to the fullest extent possible apPlyi~ th:;sarne 

principles governing the exchange of third 'à~ fourth 

freedom traffic rights. Members are requested to 9 ive 

preference to airl i nes of other rnember sta tes in gran t ing 

fjfth freedom traff ie rights. 

67. Ndum, op. cit., p. 258. 

68. AFCAC Recommendation 55-18. 
27. 

------:-

In case, however, these 

AFCAC(S, para. 78, p. 
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rights have to be granted to the airl ines 'of non-member 

states, reciprocal rlghts or adequate compensation must be 

obtained. 69 It should be noted that AFRAA's' position on 

traffle rights argues for compensation also as between 

f i . 70 A r can carrlers. 

5.4.2 policies as Between AFCAC Members and Non-Member 

States 

During the Sixth~Plenary Session of' the Commission 

he1d in Dakar in 1979 guidelines for the conclusion of 

btlateral air services agreements between AFCAC mernber 

states and non-member states were formu1ated. 71 

, 

69. Ibid. 

70. Supra, p. 12. There 18 a p08sibi1ity, however, that 
the current AFCAC studies on the Optimum Deve10pment 
of -Air Services in Africa cou1d propose ~1 icy 
modifications tending .t.owards e1imination ~of 
compensation as a critica1 determinant in the exchangè 
of traffie rights amongst African states. See supra, 
p. 13. '" 

-- 71. Ndum, op.cit., p. 260. 

.. 

f ---- .. 
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5.4.2.1 Exchange of F irst and Second Freedom Traffic 

Rights 

AFCAC requested members to keep in mind th~ir 

obligations under the Chicago Convention, in cons~dering the 

grant of the rights of overfl ight and technical landings to 

non-member states, and to facilitate the exchange of these 

rights except where granting of such rights is inconsistent 

wlth the overall policy of the organization of African Unit y 

and AFCAC. 72 It has been suggested that this Resolution 

contravenes the Chicago Convention by requiring states to 

have regard to the policies of OAU pripr to granting 

... 
overflight and technical landing rights except where such 

pol ic ies were themsel ves cons istent wi th the let ter and 
f 

spirit of the Chicago Convention. The' danger is that this 

guideline could present difficulties of interpretation and 

conflicting application by diffe.cent states. 73 One could 

observe, however, that' the emphatic entrenchment of a 

state's sovereignty over its airspace by Article l of the 

Chicago Convention renders such a debate redundant. 

72. AFCAC Recommendation 56-17. 
31. 

73. Ndum, op.cit., p. 262. 

\ 
\ 

AFCAC/6, para. 101, p. 

/ - .-
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5.4.2.2 Exchange of Th i rd (and Fourth Freedom Tratt ic 

Rights 

The guidelines for the exchange of third and fourth 

freedom are cognisant of the importance of these rights to 

the expansion of Africa's airlinks with other wor1d centres 

particularly where this will contribute to the economic, 

social and cultural development of member states. Thus, 

members are encouraged to negotiate the exchange of third 

and fourth freedom traff ic rights wi th non-members and to 

permi t the introduction of services on a provis ional basis 

between themselves and other states pending formaI 

negotiations where it i5 beneficial to member states to do 

so.74 

The recommended capacity provisions are 

predeterminist for aIl traffie including third, fourth and 
~ 

fifth freedam traffie. 

74. AFCAC Recommendation S6-l8. 
31. 

AFCAC/6, para. 102, p. 
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5.4.2.3 Exchange of Fifth Freedom Traffic Rights 

In this respect AFCAC recommended 75 that these 

be granted to non-member states but reciprocal rights or 

adequate compensation should be obtained. It is interesting 

to note that there is no requirement for financial 
/ 

compensation as a factor in the attainment of reciprocity in 

the analogous provisi~S for exchanging traffic rights among 

African states. 

While the practise of seeking compensation in 

exchange of traffic rights has been present for many years 

the states from whose airlines compensation is demanded look 

upon it unfavourably.76 

Other provisions that are absent in the capacity 

clauses between African states concern means for cooperation 

in meeting unexpected fluctuations in traffic demand and for 

possible temporary tsansfers, on agreed tanns, of part of 

any traffic rights which either carrier is unab1e to 

operate. 

The usua1 Bermuda princip1es for ensuring ba1anced 

competi t ion are included in the capac i ty clause. There, ls 

a1so consultative machinery for review of complaints by the 

75. AFCAC Recommandation S6-19. Ibid., para. 107, p. 33. 

76. Supra, footnote 53, p. 111 

- ~I----------------

1 
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party whose airline is prejudiced by the other parties fifth 

freedom operations and pending agreement on the dispute, 

existing arrangements will continue. 

5.3.2.4 Exchange of Sixth Freedom Traffic Rights 

AFCAC urges} member states to take aIl necessary 

steps to prevent t~ unauthorized carriage of sixth freedom 

traffic by non-African airlines and for member states to 

enhance their cooperation in this field in order to prevent 

malpractises that would jeopardize the commercial Niability 
~ 

l' 
of African airlines. 77 

While this particular recommendation is with 

respect to relations between African and non-African states 

recommendation has been made with respect to African states 

amongst themselves. It has been suggested by Khair.y 
" 

EI-Husseiny78 that bilaterals between African states"-
> 

should permi t the exercise of a certain amount of sixth 

freedom traffic. The different regions of Africa, he 

argues, are linked through specific gateway 'points linking 

the states within the reglon or with other regions and that 

77. 

78. 

AFCAC 
28. 

Recommendation 
~. 

56-15. 

~. 

AFCAC(6, para. 92, p. 

El-Husseiny, Khairy, op.cit., Chapter 2, footnote 15. 
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auch links can only function effectively if interline 

traffic ia allo~. 

5.4.2.5 Stopover Traffic 

,) 
AFCAC has cautioned member states that "stopover" 

• 
traffic could become disguised Fifth Freedom Trafflc not 

granted under the relevant bilateral agreements signed 

between states and third states 79 and requested them te 

accept the concept with prudence. 

The AFCAC Bureau is undertaking studies which 
, 

hopefully will yield a definitive interpretation' of the 

concept of stopover and provide guidelines for effective 

means of controlling unauthorized stepover traffic. 80 

5.4.3 The AFCAC Consultative Machinery for Granting~ 

Traffic Rights 

With the objective of encouraging speedy settlement 

of disputes between member states involving traff ie rights 

AFCAC by Resolution S7-11 of May 1981 set up a consultative 

body to examine such disputes and make' recommendations to 

79. AFCAC Recommendation S6-l4. AFCAC/6, para. 27. 

80. Ibid. 

___ .J 
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the parties for their resolution. 

The Machinery ia composed of the President 1 of 

AFCAC, Hembers of the Bureau and two other state members 

chosen by the President fram an AFCAC Panel. 

Elaborate procedures for the conduct of the 

hearings exists to ensure fa irness and impartial i ty in the 

proceedings. 

Decisions are in the form of recommendations. 

5.5 AFCAC's Recommended Tariff Clauses81 

Thé AFCAC model air services agreements clauses on 

tariffs are dissimilar with respect to the inter-airline 

mechanisms for reaching agreement on tariffs and on the 

filing and approval procedures. 

The tariff clause applicable ta air services 
1 ..... 

between A(rican and non-African states stipulates for 

agreements o~ tariffs to be sought where possible through 

rATA and for t.he agreed tariffs to be filed ninety days 
1 

prior to the proposed date of introduction, and be 

considered as approved if no disapproval by either 

government has been notified wi th!n thirty da ys from the 

81. AFCAC Policy on Bilateral Air Transport Agreements, 
pp. 22 and 42. 

• 
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date of submission. 

On the other hand the tariff clause recornmended 

vith respect to air services between African states requires 

that agreement on fares and rates be pursued through the 

AFRATC Conference machinery, although non-African airlines 

operating on these routes shall also be consulted. It is 

not indicated hov the non-African airlines shall be 

conaulted, although this la feasible through observer status 

at AFRATC conference meetings. Wi th respect to the 

submission of tariffs to governments for approval the 

tariffs are to be filed vithin sixt Y days from the intended 

date of introduction and are to be regarded as approved if 

d isapproval by ei thet; party ls not received wi th!n fourty 

fi ve days. 

It is te be noted that the tariff clause for 

tr~nsportation between African and non-African states is 

closer to the ECAC tariff clause of 1967 than the ICAO model 

clause, censidering that it speèifically names IATA as the 

inter-airline machinery to be relied on in seeking 

agreements, and it dees net require airlines te consult 
1 

their governments prier to entering • inte inter-airline 

deliberations on tariffs. 

/ 
\ 

---_ ......... 
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5.6 AFCAC Polieies on Non-Seheduled Air Transportation 

It is diffieu1t to state with authority what 

methods are employed in regu1ating non-seheduled air 

transportation by Afriean~tates. However, in replies to an 

ICAO eircular addressed ta ICAO member .states in 1976, and 

ta which nine African states replied,82 it appears that 

many Afriean states do have laws, regulations' or policy 

statements eoncerning international non-scheduled air 

transport and have publ ishe~ 'procedures for obtaining prior 

permission· for the conduct of non-schedule~. air transporta

tion to, fran, and within Afr~ea. 

lt also appears that the majority of the statès who 

replied to the ICAO circular arè dissatisfied with their 

existing regulatory framework and would wish to make 

important modifications. A wide range of charter categories 

are operated ranging from affinity, non-affinity, incentive 

tour charters, group incentive, own use, split, mixed, part, 

student and cargo. 83 However, the predominant mode is 

82. SATC INFO paper No. 2, Policy Concèrning Non-Scheduled 
Air Transportation. Repl ies were rece i ved from 
Cameroon, Ghana, Madagscar, Malawi, Mauritius, 
Morocco, Niger, Swaziland and Tunisia. 

83. For further details on charters, see ibid. 

'. ~,. ,. 
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the incentive tour charter category.84 

An important distinction in relation to the 

operation of charters in Africa is that unlik~ certain other 

reg ions such as ECAC or ASEAN member states, the"'re is no 

differentiation made in the regulation of air charters 

originating from within or outside the region. The ECAC and 

ASEAN agreements permit aircraft registered in a member 

state to operate specified categories. of charter flights 

freely wi thin the reg.ion, i. e., ",i thout a requ irement for 

prior authorization, on~y prior nptification being 

required. 

AFCAC' s attempts toward a coord~nated policy in 

this field have so far yielded a set of recontmendations for 

regulating the ~peration of charters within Africa. These 
~ 

were adopted at AFCAC's Tnird plenacy session in 1975. The 

policy covers the -Introduction of standard application 
\ 

form~ for authorization ta operate Inclusive Tours or 

Affinity Group charter flights7 the procedure for submission 

of application forms~ the duration of Inclusive Tours and 

the contraJ. of Aff,inity Group charter flights as weIl as 

student charter flights •••• 85 A major disappointment is 

that the reconunendations evade the issue of eliminating the 

84. Sea ICAO Bulletin, Dec. 1984, p. 38. 
tl 

85. See Ndum, i,bid., p. 296. 
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need for prior authorization (rather than mere prior 

notification) for nationals to operate non-sched'uled 
, 

Services within the Africa réglon. In addition, the 

applications and declarations' for authorizatioo.., to operate 

non-scheduled operations are extremely cumbarsome and . -
un1ike1y to facilitate the operation of the~e services. 

. , 

At the 8th plenary session of AFCAC, June 1983, it 

was considered that the policy of non-scheduled air 

transportation should bé updated to take account of recent 

dev~lopments in other regions. It was decided, however, to 

await the ouJome' of- the studies then being pursued by the 

ICAO Panel on the Regulation of Air Transport. 86 
~ 

The AFCAC Bureau was instructed by the Ninth 

plenary session of AFCAC, held in June 1985, to review the 
, 

results of the co~p1eted studies and a,dvise t,he commission 

whether it ~ould be appropriate to consider revis ions to the 

A~CAC common policy. 

M'CAC had in fact been sufficient1y concerneti with 

fo~lowing up on' the panels study to inquire fron( ICAO 

whether ICAO could gran,t lt Observ~~ ,tatus on 

pane.ls. 87 ICAO decl ined to acceqe to AFCAC' s request 
l 

86. The work of this panel is considered in Chapter 
suera. 

" 87. AFCACt..9, WPt..2, p. 45. 
6 , 

- ----.._-- ,1 
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the grounds that pane,l members are experts not 

representatives of member states and only world wide 

non-governmental organisations, Le. IATA could be accorded 

observer status. 88 

Of particular interest to' the Bureau, as it 

",'t.: examines the panels work in the f leid of non-scheduled 

services, would be wheth,er or not to recommend inclusion of 

,non-scheduled serv ices in negoti a t ions for sched u led 

services in, conformity with the ICAÙ recommended tariff 
r 

clause. It might be considered imprudent to make such a 

" recommendation at this stage taking into account that this 

would, open up poss ibil i t ies for mul tiple des Ignat ion of 

carriers which could aggravate the competi tive posi tion of 

African carriers. Another sign"'ificant aspect would be 

whether to recommend for adoption the procedures proposed by 

the Second Air Transport Conference indicating the steps 

which states may wish to take in establishing non-scheduled 

passenger tariffs89 _ and which "'ere des igned to ensure 

extensive consultations between the airlines, the tour 

operators, the usera of the air sery ices and the government 

prior to implementation of tari ffs. 

" however, whether such procedures 

88. Ibid. 

It m~ght be inquired, 

would ')e particularly 

8' See ICAO Doc. 9297 AT/Conf, op.cit., pp. 46-47. 

/ 
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usefu1 in 4 region which is plfedominantly a destination for 

tourist traffic and does not orlg inate such traIf ic in Any 

significant amounts. 

5.7 Conclusion 

The studies undertaken by AFCAC so far have led to 

the conclus ion that the preferred pol icy opt ion on traff ie 

rights and tariffs is a combination of strict 

predetermination of capacity, particularly with non-African 

states, and the dual approval method for tariff setting 

within a Multilateral tariff system supplemented hy the 

regional AFRATC mechanism. 

To cater for the needs of an improved air network 

in Africa, such po1icies will need to he augmentéd by 

reciprocal exchange of fifth freedom traffic rights, 
r a 

.... ~ .... 
balance in the rights exchanged being assured through 

financial compensation, if need be. 
li 

'these studies have not yet been concluded and it i8 
1 

feasible that further modifications may emerge from the 

AFCAC/ITA stud ies on the ·Opt imum Developmen t of Air 

Services in Africa·. 

The differences noted between the capacity and 

tariff clauses in the draft bilateral agreements to be 

concluded between AFCAC member states on the one hand and 
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between AFCAC member states and non-member states may be 

summarised as follows: absence of financial compensation as 

a balancing factor in the exchange of Fifth Freedom traffie 

rights with respect te agreements betweery AFCAC membe~ . 
states; no provisions hav~ been made for measures on 

cooperation in the event of ternperary unexpected 

fluctuations in traffie demand wlth respect to agreements 

between AFCAC member states; tariff agreements to be sought 

via IATA with respect te extra-African air routes and within 

AFRATC for intra-African routes. 

( 
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CHAPTER SIX 

THE ASSOCIATION OF AFRICAN AIRLINES (AFRAA) AND 

ITS CONTRIBUTION WITH RESPECT TO 

THE REGULATION OF TARIFFS AND 

THE EXCHANGE OF TRAFFIC RIGHTS IN AFRICA 

6.1 AFRAA: Status, Organisation and Objectives 

AFRAA was established on 4 April 1968 at Acct"a, 

Ghana, with fifteen founding members., 

increased to thirty-six by April 1984. 1 

The membership had 

Its articles of Association envisage that the 

association should be àn international legai entity 

recognised or registered as such in e.ach OAU member 

st~te. 2 The headqua r ters of the Kssoc ia t ion are in 

Nairob i, Kenya. AFRAA has entered into a Headquarters 

1. Thë membership 'of AFRAA in May 1984 comprised the 
following airlines: Air Algerie, Ethiopian Airlines, 
Ghana Airways, Air Guinee, Libyan Arab Airlines, Egypt 
Air, Air Mali, Air Zaire, Air Malawi, Zambia Airways, 
Air Afrique, Sudan Airways, Tunis Air, Nigeria 

î Airways, Cameroon Airlines, Somali Airlines, Air 
Madagascar, Royal Air Maroc, Lam-Mozambique Airlines, 
Air Tanzania, Kenya Airways, Uganda Airlines, Air 
Gabon, Air Liberia, TAAG-Angola Airlines, Royal Swazi 
National Airways, Air Djibouti, International Air 
Cargo, Air Burundi, Air' Zimbambwe, Air Rwanda, Air 
Mauritanie, Lesotho Airways, Sunbird Aviation, Sierra 
Leone Air1ines, Pioneer Airline~. 

2. Articles of Association of AFRAA, Article 
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Agreement ~ith the Government of Kenya which, inter alia, 

confers upon the association the usual attributes of a 

corporate legal person, and certain diplomatie privileges 

for its senior pers~nnel, which the Government would 

ordinarily confer only upon the senior staff of intér

governrnental organisations to which it i5 a member. 3 

Full membership to the Association i5 restricted to 

any airline operating intecnational air services in the 

carriage of passengers and/or cargo and/or mail which is 

registered in astate eligible for membership to the bAU, 

whose capital of not less than 51% i5 owned by such state or 

group of such states or citizens of such state or group of 

such states. 4 Associate membership is available to any 

airline operating domestic air services in the earrying of 

passengers and/or cargo and/or mail whose production is nqt 

less than two mil l ion ton kilometers, and whose capi tal of 

not less the,n 51% ls owned by such state or group of such 

state5. 5 

Membership May be forfeited upon resignation,6 

3. Under the Immunities ana Privileges Act, ChaJ2ter 179, 
Laws of Ken~a. 

-./ 

4. SUJ2ra, note t;2, Article 6.1. 

5. Ibid. , Article 6.2. 

6. Ibid. , Article 6.5. 
j 

t. 
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failure to participate in the activities of th~ Associa

tion,7 failure ta meet its financial obligations, or 

failure to implement the decisions 
., 
and resolutions of the 

General Assembly. 8 
l 
'..t' 

The organs of the Association are the General .. 
Assembly, the Executive Committee, the Secretariat and the 

standing cornmittees. 9 

The General Assembly i9 the highe9t authority of 

the Association. It elects the members of the Executive 

Committee, confirms the appointment of the Secretary 

Ceneral, determines the membership of the standing 

committees and any ad-hoc cornrnittees and approves the budget 

and the annual reports of the Association. IO 

The executive Committee which i8 composed of seven 

members elected from among chief executive officers of 

member airlines and representing the vadous subregions 19 
(J 

vested wi th the authori ty ta supervise the affa irs, funds 

and property of the Associat ion, and to forrnulate and 

determine policies wi thin the terms of the by-laws of the 
(J 

Association. The Committee also appoints the Secretary 

7. Ibid. 

8. Ibid. 

9. Ibid., Article 8. 

10. Ibid., Article 9. 

\ 
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General subject to the co!'\'firmation of the General 

Assembly. Il 

The Secretary General heads the Secretaria t and' is 

responsible for the day ta day management· and control of the 
, 

affairs, funds and property -:>f the Association including the 
o 

'coordination of the activities of the standing and ad-hoc 

comml-ttees. The latter are established by the General 

Assemb1y and include the Technical, Legal, Traffic and 

Commi t tees .1-2 
J 

Finance 

Among the aims and ?bjectives of the Association 

are the following: 13 

( a) to promote regular and economic 
transport for the benefit of 
peoples of the .. world, to foster 
commerce in Africa, and, to study 

~ problems connected therewi th; 

air 
the 
air 
the 

(b) to provide means for collaboration 
among the air transport enterprises 
engaged directly or indirectly in air 
transport services. 

In its endeavour to promote these purpq,ses the Association 

has worked closely wi th governments on fares and rates for 

transportation to, from, and wi thin Africa, and has made 

sorne proposaIs for consideration by AFCAC and its members 

states in the realm of traff ic rights. 

Il. Ibid., Article 10. 

12. Ibid., Article Il. 

13. Ibid., Article 5. 
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6.1.1 The Legal Status of AFRAA 

The Association declares its claim to international , 

1ega1 statua in article 2 of its Articles of Association. 

This article was amended recently, at the 17th Annual ,. 

General Assembly, held in May 1985. Originally it read: 

"2.1 t'he Association shall be an 
international body incor orated at the 
location of i ts Head uarters and s a 1 be 
recogn sed or reg s ered ln each member 
state as such; and 
2.2 sha1l be a 1egal e~tity ••• " 

And was modified by replacing the underli~ed words with the 

following statement: 

"established by the Memorandum of 
Agreement slQned ln Accra, Republic of 
Ghana, in Apr11 4, 1961." 

The objective of this amendment, it would seem, is 

te preempt the possibility that AFRAA could be 'naturalised' 

into a creature of Kenyan domestic law, where its 

Headquarte.rs are situated, if it were incorporated under the 

dOfllestic laws of that country, as "'as feasible under the 
, 

unaMended version of article 2. It wou1d, in auch a 

situation, place in jeopardy AFRAA's claim to international 

legal status. <, 

The problem posed by the amendment ia that while 

the unamended version did, at least, ar'ticulate the means by 

which ~RAA would attain lega1 status, 1.e_ incorporation at 
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the location of its Heaqquarters, the amended version makes 

the sweeping assumption th~t the members of AFRAA are 

end<!)wed wi th the capaci ty to crea te an interna t ional legal 

person, upon whom corporate legal states would naturally 

attaeh. 

The amended article should therefore be examined in 

a context whereby it is reeognised that the membèrs of AFRAA 
1 

are corporations, organised and existing under the municipal 

laws of individual African states, and are therefore 

themselv~s not subjects of international law, at least 

according tq traditional notions of publ ie international 

law. \ , 
Acc~rding Ito Brown1ie,14 issues of international 

personality wou1d ordinarily arise in the following context: 

capaci ty to make claims 
! 

in respect of' breaehes of interna-

'tional law, capaci ty to make treaties and agreements val id 

on the international plane, and the enjoyment of privileges 

and immunities. 

, Unquestionably, states possess aIl these charaeter-

isties. Wi th respect to interna tional inter-governmental 

organisations, the International Court of Justice, in the 

14. Brownlie, I., Principles of Public International Law, 
Oxford, London, 1979, Third Edition, p. -677 et seg. 

. ..J 
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Reparations case, 15 formulated the rule that such 
, 

'~anisations could have internaJtional lega1 status, though 

not neeessarily as extensive as that possessed by states, 

the eri teria being whether such '-status is necessary in order 

to exeeute the functions which have been entrusted to the 

organisation by its constituent members. 

In the case of AFRAA, the issue i5 reduced to 

vhether entities, ostensiply subjeets 'of private law, can 

ereate an international legal person. There seems to be no 

definitive authority on this issue. 

In a study prepared for ~he Economie Commission for 

Asia and the Far East, on "The Fundamental Legal Issues 

Raised by the Draft of an Asian Clearing Union Agreement to 

be Coneluded Between the 'Central Banks and Monetary 

Authorities' of Various Countries·, 16 it was doubted 

whether these central banks and monetary authorities, 

entities to which ,international la ..... does not directly apply, 

eou1d, through the Clearing Union Agreement, create a legal 

person, and even if they eould, whether sueh a lega1 person 
,) 

wou1d be a subject of international law. 

However, in a later discussion, the study 

that: 

"the prineiple tha~ an international 1ega1 

15. I.C.J. Reports (1949), pp. 178-9. 

16. 1971 United N~tions Juridical Yearbook, p. 215. 

, , 
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person can be created ,by virtue of a 
treaty is nothing more than a rule of 
customary international law, and it may 
weIl be that a new customary rule ,of 
international law is emerging under which 
such a legal person could also be created 
by an agreement concluded solely by 
autonomous public entities, such an 
agreement being governed by international 
law p~7suant to another new cust~ary 
rule". ~~ 

-- -" --,--
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The study cites three cases involving the setting up of 

central monetary unions by central banks from L~tin America, 

Central America and Africa whict) the study considers could 

legitimately lay c1aim to 1imited irtternationa1 

personality. 

rt is arguable that by analogy, and considering in 
h 

particular that in excess of ninety per cent of its 

membership are airlines whol1y owned by - their national 

governments, and therefore fit into the mould of "autonomous 

public entities", AFRAA could lay claim to international 

- leçal status. 

The essence of international 1egal status lies,' 
" 

after ali\, in recogni tian. As Schwarzenberger has stated: 

·In relation to itself, each subject of international law is 

free to recognise any other enti ty as a subject of interna-

tional law •• 18 

17. Ibid. 

18. Schwarzenberger, Internatiôna1 Law, Vol. 1 (3rd Ed. 
195.1), p. 146. 
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The 
1 

manner 1 n which a state dea1s wi th any 

agreement concluded on the interna t ional plane is a mat ter 

of the internaI law of that state. s6 far, only Kenya, 

which hosts the Headquar~ers __ ..ol AFRAA, has formaI i sed i ts 

relationship with AFRAA. The Headqua-rters Agreement, 

referred to earlier, recognises AFRAA as "a body corporate 

wi th full legal personal i ty"., The agreement has beel1 

executed by the Minister of Foreign Affairs, on behalf of 

the- executi 'Ile arm lof the g,overnment of Kenya. Isabirye, in 

a study entitled ~The Status of Treaties in Kenya", 19 

observes that the executi 'Ile branch of the Government of 

Kenya acts as though i t inheri ted the 
~, 
prerogati 'Ile powers 

vested in the Bri tish Crown wi th regard to the conduct of 

foreign affairs, one of whose incidents 15 the conclusion of 
') 

treaties. The practise has been consistently followed since 

independence, in 1963, and iSJ considered 'to have~ acquired 

" leg i t imacy in the absence of const i tut ional gu idance on the 

matter. 

Cons~quen tly, vis-a-vis the Governmen t of Kenya, 

APRAA fs a body eorpora te wi th fu Il legal personal i ty, and 

an international status as evidenced by the extension of .' 
certain diplomatie immunities and privileges to senior staff 

19. Isabirye, D.M. , "The Status of Treaties in Kenya", 
Indian Journal of International Law, 1980, p. 63. 

., 
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of the Association. Its status with respect to other 

African government~ and third party states remains untested 
-fJ, 1 

and will be' revealed on a case by case basisi. 

opinion of this writer that AFRAA's functional qualities 

justify its being recognised 

international 1egal personality. 

as possessing I{mited 
Î 

This is particu1arly with 

reference to the quas i -publ ic role i t i5 expected ta plc:iy in 

the management of AFRATC, on behalf of the OAU member 

states. 

! 

6.2 AFRAA' 5 Involvement in the Regu!ation, of Air 

Transport Tariffs 

From the inception of AFRAA, the work programme of 

its traffic committee has regularly featured issues 

connected wi th ,ensuring fair, stable and economic far,es and 

rates for travel to, from, and within Africa. The Committee. 

has been particularly concerned wi th the harmonisa t ion of 

posi t ions of memb'\r" air~\nes on fares and ra tes proposa~s 

prior to attending IATA traffic conferences, evaluating 

means for combating tariff rnalpractises, and seeking ta 

ensure an equi table proportion of prorated revenues for 
f 

member airlines for jointly operated international air 

services. 

~.. The predominant tariff seftinp machinery for 
, 
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international air trav~l to, from, and wi thin Africa has 

beenl the IATA traffie conferences pr~marily because most 

bi).-ateral air services agreements to which African states 

are parti,s have either entrusted ratemaking to IATA or 

'raise no expl icit ob!j~~to_ this method of ratemaking. 

Even after participation iri the traffie conferences became 

optional for IATA mernbers, twenty out of twenty five Afriean 

air1ine IATA members were parti'c.ipat;ing in the traffic 

conferences in 1983. The traffic.committee of-AFRAA would 

thez:efore be concerned to ensure common pas i tions on fares 

and rates proposaIs at IATA traffie conferences in order to 

secure the most beneficial tariffs for routes where the 

mernber ;/irlines operate. 

In the field; of tariff enforcement, AFRAA is 

super.vising the establishment of the IATA sponsored "Yieid 

.Improvement Programme". This programme originated from an 

IATA Special Annual General Meeting held in Geneva in August 

1982 20 following revenue los ses by member airlines in 

ex cess of $3.2 billion of which more than $1 billion 'lias 

attributed to discounting and ~imilar malpractises. 21 

The IATA proposed plan requires the execu t ion of standard 

'. 
20. " IATA moves to raise fares, stiffen crackdown on 

di~counting· ATW, 9(82, f. 25. 
'. 

(21. Ib,id. 
1 . \ 

.'. 

.. 
,', 
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agreements by aIl carriers operating into each country (with 
n 

the host airline acting as lead carrier in the implementa-

tion of the programme) which would bind aIl signatories to 

abide by aIl government approved, filed and published 

tariffs. 

The programme would focus in particular on 

irregularities such as: 22 

the use qf non-approved sales outlets 

sale of transportation at below government, 

approved published levels 

payment of unauthorised commission levels 

undermining of Government approved tariffs by 

" 

airlines through the exploitation of currency 

Il and/or tariff differentials between markets. 

AFRAA, with the encouragement of IATA,23 is 

following up on the establishment of yie1d improvement 

programmes in aIl member airline states. At the 

Association' s Seventeenth Annual General Assembly r' i t was 

reported that committees had been established and were 

functioning ln twenty one states. 24 AFRAA has adopted 

22. Ibid. 

23. Minutes; lSth AFRAA Annual General Assembly Meeting, 
Abidjan, 11-14 April, 1983, atr p.s. 

24. Minutes 1 17th AFRAA Annual General Assembly Meeting, 

----~ .. ~ - --.. 
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-Guidelines on the Establishment of Local Yield Improvement 

Committees·. The Guidelines consist of two documents, one a 

draft agreement for establ ishing local yield improvement 

committees and the other a draft invest~gation code. 

In principle, a. general meeting composed of all 

carriers operating to and from the country where the 

committee 15 located would meet quarterly each year to 

receiv~ and cons ider reports on malpractises commi tted by 

any of these airlines or sales agents. Investigation ,of 

malpractises would be delegated to area subcommi tte.es which 

would conduct investigations mainly through test ticket 

purchases from a fund establ ished by the General Meet ing. 

Punitive measures shall include warnings, fines and, where 

an offending member persists in a malpractise, "a 

recommendation to the responsible civil aviation authorlty 

to suspend the offend ing carrier 1 S operating righ ts. The 

latter measure would require exis t'ing bi lateral air sery ices 

agreemenl::s to he modified or the civil aviation laws 'ta be 

amended -to make provision for such measures. AFRAA has 

requested its membe'rs to lobby govetnments for such 

action. 25 

Turning to' the issue of proration of revenues for 

(continued from previous p'age) 
w Nairobi, 1-4 April, 11985. Doc. AGAI7/5. 

25. Supra, note 23. Report of the Traffic Committee. 
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jolntly perfomed air tl;'ansportation, the views of AFRAA 

member alr1ines have been that the provisions established by 

IATA, when the majority of AFRAA member airl~ines did not 

euxist, for the apportianment of the se revenues are unt'air to 

small interlining carr iers into which category most A~RAA 

member airlines fall~ }\FRAA member air l ines have therefore 

campaigned jointly to have the rules modified so that they 

can receive a larger share of the revenues. It was reported 

to the 17 th Annual General Assembly of AFRAA tha t sorne 

1 lmi ted successes have beeh achleved in this regard. 26 

6.3 The African Air Tarift Conference (AFRATC): Its 

Origins and Evolution 

In 1978 the Civil Aeronautics Board af the United 

States Is-sued rATA with an order 27 to show cause why IATA 

should not be stripped off its anti-trust immunity. If the 

order were confirmed the IATA mul t i lateral framework for the 

setting of fares ~nd rates '-'Iould have suffered a severe b10w 

with tariffs and- fare setting for the largest schedu1ed 

international air transport market reverting to purely 

comp~ titi ve force s. 

26. Supra, note 24. 

27. CAB arder 76-6-78 of June, 12, 1978. 

,\ 
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This development spurred IATA into restructuring 

its organization resulting in a weakening of its 

multi1ateral tariff setting machinery. This exercise 

involvedoa clas'sification of rATA's activities into 28 

(a) a Mandatory Trade Association rnembership 

involving activi ties deal ing wi th the less 

significant: non-econamic regulatory functians 

such as clearing house arrangements; baggage 

handling rules, air safety and security, etc.; 

1 (b) optiona1 membershi~ in tariff co-ordination, 

activities in respect of passenger matters, 

cargo m~tt:ers or bath 'passenger and cargo 

mat terse Members were perrnitted to opt out of 

conference reso1utions to which they were a 

, party. 

IATA,' s capacity for regulatin'g and coordinating air fares on 

a world wide basis was substantially reduced. 

These events were viewed wi th alarrn" by the airlines ,. 
of developing nations who consider'ed IATA' s diminished 

capac i ty for tari ff setting a sedous threat to the ir . 

continued viabi1ity. In particular, AFRAA considered that 

its members could not hold their own against airlines of the 
r, 

developed wor1d "(ith theïr superb~ equipment and other 

28. See Baanappel, op.cit., at p. 61 et seg .... 
il' 
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techn010gical and manpower advantages in a system of 

1 
bilatera1 tariff negotiation. 

AFJAA protested the dismant1ing of IATA's 

mu1tilateral tariff setting machinery. At i ts II th Annual 

General AsseI!'bly Meeting held in Lusaka, Zamb ia, on Apr il 

3-6, 1979, AFRAA adopted a reso1ution stating that it was 

dangerous to dismant1e the IATA tariff mechanism through the 

optiona1 system. It repeated the wish of African airlines 

that tariffs be set on a mu1ti1ateral basi's.29 It next 

fQcused on finding ways and means for the continued 
,~ 

regulati9n of air fares and rates _bor travel to, from, and 

within Africa considering this vital to the~ economic 

survival of its members. 

In 1979 AFRAA recommended the establ ishment of a 

formaI traffic conference machinery which would provide a 

framework for negotiation o,f tariffs to, from, and within 
-

Africa, while ensuring that when establishing such tariffs, 

the existing world wide Multilateral system of IATA was 

taken into consideration. 

A tariff handbook was developed to provide rules 

for the regulation of tariffs and for the conduct and 

proceedings of the ·conference. The Il th Annual General 

29. El-Husseiny, Annals of Air and Space Law, 1983, 
op • ci t ., p. 139 • 

.. 
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Assemb1y Meeting of AFRAA passed another reso1ution 

endorsing the establishment of the African Air Tari ff 

Conference (AFRATC). political support for this proposaI 

was sought from OAU, ECA and AFCAC. 

The views of AFCAC and OAU were, however, tha t 9uch 

a conference should be established by a multilateral 
~~"). 
conve~or(of member states: This was possibly influenced 

by the view that attacks on conference acti vi ties by any 

foreign states that resented multilateral- tariff regulation 

would he easier to resist 'if membership to the conference 

was restricted tf states instead of airlines. 
, 

As a result, a diplomatie conference was convened 

" 
in Addis 'Ababa, Ethiopia, in December 1980, pursuant to the 

OAU Counci1 of Min isters Resolution' 805 (XXXV) which adopted 

a convention on African Air Tari ffs Conference. AFRATC 

will, when it cornes into effect, regulate air tariffs on 

behalf of" African states governing travel to, from, and 

within 'Africa. Twenty-five ratifications are required,' to 
1 

bring the Convention into force and bring the Conference 

into being. It has been signed by sixteen members and 

ratified by two. 30 

The convention, inter alia, establishes the African 

30. Report of AFCAC's participation in the Third AFRATC 
Experimental Meeting, ~airobi, Sept. 18-21, 1984. 
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Air Tariff Conference and authorises AFRAA to "implement the 

establishment of th~ conference and to organise and 

coordinate its acti vi ties. ft 31 

Membership to the conference ls rnandatQry for aIl 

AFRAA r-membèr airlines. 32-
'",---, 

It would therefore be most , 
convenient if aIl African states would rat~fy the convention 

to fac i 1 i ta te the funct ion i ng of the con fe rence and 

eliminate the possibility for disregard by non-party states 

of tariffs" agre{cJ at the conference and acceptable to the 

governments parties to the Convention. 

Articles 6 and 7 of the Convention contain 

provisions for the adoption of tariffs at the conference 

l~vel (by airl ines), ,submission of these tariffs to states 

(60 days before- the proposed date of their entry into ,force) 
<Ii 

and approval by states (ta be given wi thin 45 days of 

filing, and to come into force when approved by four fifths 

of the contracting states). 

Each state party ta the Convention is required ta 
1 

~armonisé the tariff clauses contained in any existing 

bilateral ta which it is a party, vith the provisions of the 

31. Article I, Convention on the Establishment of the 
African - Air Tariff, signed at Addis Ababa, Ethiopia, 
December;-T980. 

32. Ibiâ., Article 3. 
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Convention 33 to ensure compliance by aIl carriers 

operating to and from their territories with tariffs 

approved and adopted by the conference and the governments. 

The Provrsions for the Regulation and Conduet of 

the African Air Tariff Conference" is contained in an 

"AFRATC Handbook" which also ineludes the "Rules and 

Procedures of AFRATC". AFRATC is ve,sted wi th exclusive 

a"uthority for establishing air tariffs for travel within 

Africa which shall, whenever possible, be integrated within 

those developed by the relevant IATA Tariff Coordinating 

Conference. 34 If integration within IATA· agreements is 

not aehieved, AFRATC will apply the tariffs after approval 

by member governments in aceordance wi th thè provis ions of 

the Convention. 35 

With respect to tariffs to/from Africa, AFRATC will 

attempt to have its common position on tariff accepted at 

rATA tariff coordinating conferences failing which 

negotiations with affected non-AFRAA airlines will be 

sought. If C an agreement cannot be achieved in the latter 

case, AFRATC "shall adopt specifie tariffs to and from 

33. Ibid., Article 8. 

34. 

35. 

for the" Regulation and Conduct of the 
~~~~~~~T~a~riff. 
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Africa and such tariffs 'sha11 be filed within aIl int~rested 

governments for approval." 

AFRATC tariffs will only be adopted on a unanimous 

basis at the conference level,36 unlike the 
!1 • 

requlrement 

for only 80% approval by governments. 

_ AFRATC shall be managed by conference officiaIs 

comprising a ·Chairman and Vice-Chairman, elected from among 

AFRAA member a i"r 1 ines, and a Secretary, suppl i~d from among 

the staff of AFRAA. 37 Th~ AFRATC" bqdget shall be 

prepared by AFRAA and approved by the AFRAA General 

Assembly, and be apportioned from contributions made to 

AFRAA by member air1ines. 38 

The "take-off" of the AFRATC has been considerably 

delayed primarily because the twenty-five ratifications 
f 

required to bring the convention into. force not 

en attained. It is us~al, however, for ratification of 

int rnational conventions to take a great deal of time 

before entering into force. 

Guildman 40 suggests two main condltions for 

36. Ibid. , Article IX. 

37. Ibid., Article X. 

38. Ibid., Article XI. 

39. SU2ra , note 31, Art. 12 ('1 ) • 

40. Werner Guidman, Current Legal Problems, 1974 Vol. 27, 



1 

1 
'-

---- --- --- ----------~---

194 

success in international legis1ation: positively, theoneed 

for the legislation must be felt by the cornrnunitYi and 

negatively, obstacles and resistance must not becorne, 

prohibi ti ve. Records can attest to the existence of the 

first criteria with regard ta the AFRATC Convention. It 

received ten signatures at the end of the plenipotentiaries 

\conference. Since then, however, sorne obstacles have 

appeared to stand in the way of sufficient ratifications 

being attained. / 

Early on, objection was raised to article 7 of the 

Convention which stipulates that tariffs fixed by AFRATC 

enter into force when four-fifths of the member governments 

\ approve 

unanimity 

thern. 

among 

Sorne rnembers 

governrnents. 41 

would prefer approval by 

AFRAA has atternpted to 

circumvent this problem by requiring, in the Tariff 

Handbook, for unanirnity at air1ines leve1,42 expecting 

that de1egates would have consulted their governme,nts before 
) 1 

voting on proposed tariffs. 
, 

Another obstacle relates ta the demarcation of 
, 

conference areas since sorne states already participate in 

IATA Conference areas that are part ially outs ide Afr ica, in 

(continued from previous page) 
p. 233 at p. 234. 

41. Supra, note 30. 

42. Ibid. 
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particular certain North African states. 43 

Also there are states who were predisposed towards 
Il 

a purely AFRAA mechanism and resent machinery deriving its 

authority from states. 44 There is, additiona11y, sorne 

tension regarding AFRAA' s extent of control and management 

of AFRATC. 45 Another factor is that AFCAC member states 

goverrunents may not hav~ been adequately briefed on the 

import and urgency of taking quick action on this matter. 

One must also, however, take into account bureaucratie 

lethargy and indolènce in assessing the reasons for this 

situation. Both AFCAC and AFRAA have regularly passed 

resolutions urging member Qovernments' to ratify the 

Convention. 46 

43. > Minutes of the AFRAA, l4th Annual General Assembly 
held in Addis Ababa, April 1982, see in particular the 
Report of the Executive Commi ttee Doc. AGA 14/3 at p. 
-2. 

44. 'Supra, note 30. 

45. Ibid. 

46. See AFRAA Res. AGA 14/1" AFRAA Res. AGA 16/2 and 
supra, note 30. 

~ 

1 

1 
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With the Convention on AFRATC far' removed from 
. 

ratification, the Conference cannat meet in formaI session. 

Cognisant of this handicap the 5Bth Meeting of the AFRAA 

Executive Commi ttee directed AFRAA to convene a prel iminary 

meeting of AFRATC to 'test the functioning of the Con"fer

ence·' f This meet ing took place in Septerfiber 19B2 in Na irobi 

and was considered a success. Among i ts achievements was 

the el~ct ion of office bearers for the Conference, adoption 

of, a revi$ed Tari ff Handbook 1 Agreement on harmonised 

positions on proration aspects for submission ta the 30th 

Annual General Prorates meeting of rATA a'nd the se-tting up 

of a Yield !mprovement Programme Commi.ttee for the{,African 
l , 

reg ion. 47 ,,!' , 

AFRAA was encouraged by this development and 

further meetings of AFRATC were held on an expe:çimental 

basis in July 1983 and Septémber 1984 in Nairob:i. On both 

occasions, frustration was e~pressed with regard ta the 

unratified statua Qf the Convention on AFRATC and its 

imp~ications for African civil aviation. 48 A programme 

47.. Supra, note 30. 

48. Ibid., aiso ~F_~ Report on the Third Meeting ~ 
Experimental A~. 

\ ----
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for intensifying the campaign to' lobby aeronautica1 

authorities for early ratification of this Convent1on was 

des igned a t the 3 rd Expè'rimen tal AFRATC Mee t i ng and 

entrusted to AFCAC for irnplementation. A~rline participants 

also undertook to do their utmost in this respect. 49 

AFRATC, therefore, continues to function more or 
/1 

r-' 

less as an adjunct of the Traffic Cornmi ttee of AFRAA 

focusing on what prirnarily is. that cornmittee's work 

programme. 

6.5 Anti-Trust Implications of AFRATC's Activities 
• 

i 

In an earl ier chapter, 50 when con~ider ing the 
r 

anti-trust irnpfications of sorne of rATAis activities, it was 

conceded that rATA' s ratemaking machinery could have anti-

competition potential in the marketing of air transporta-

tion. By analogy, the sarne characteristic is inherent in 

the proposed AFRATC tariff negotiation machinery., 
1 

However, within Africa, AFRATC's acti]'ities have 

the explicit approval of African governments, wh did, after 
1 

aIl, ini tiate and authorise the establ ishment of AFRATC and 
1 
1 

any decisions taken by AFRATC pursuant to its l,egal mandate 

, 
\ 49. Supra, notes 30. \ 

\ 

p\' 
\ 

\ 50. Suera, Chapter l, 40. 
\ 
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under thé 'Convention would, by necessary impl ication at 

least, be immunised against 1ega1 action in the event that 

any African states party to the Convention have anti-

• competition laws that wou1d proh,ibit priee-fixing in the 

-"..==-=---_e-rV1 ê~ s • 

circumstances, it would most likèly be in 

relation to the 'effects on commerce 1 51 principle, 

postulate'd in the Laws of the United States,52 that the 

issue of the anti-competition potential of AFRATC' s price-

fixing aetivities could be raised. 

The possibility cou1d arise where, in the event 

Ithat a U.S. airline was unable to offer interline fares for 

travel on seetors wi thin Africa, other th an those approved 
/ 

under the AFRATC maehinery, such an airlin~, or a passenger, 

" might pursue treble damage c11lims a'gainst AFRATC (which has 
) 

a 1egal personality distinct from its member airlines). 

Admittedly, the likelihood of such litigation being 

initiated would be deterred by the~practical diffic~lties of 

enforcing such a claim. The UQited States has, in façt, 

51. Ibid. 

52. With respect to the position in Europe, Dag 
Hamarskj Bld has observed that i t is only wi th respect 
ta the EEC and German anti competition laws possessing 
doctrines akin to "the effects on commerce" ,princip1es 
that the application of extra-territorial legislation 

--",o,,1n air transportation is a possibility; see 
Hamorskjôld, op.cit., p. 97. 

,> 

-----.... _--.......,---
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admitted the limitations posed to the effective application 

of extra-territorial jurisdiction by conceding that: 

"the U.S. anti-trust laws should be 
applied to overseas transactions where 
there i s a foreseeabl e e f fect --on the 
United States commercei and consistent 
with these ends, i t should avoid unneces
sary interference wi th th~3 sovereign 
interests of foreign nations". 

This admission takes cognisance of comity 

considerations, whereby nations accord deference to the 

sovereignty of other states, by avoiding such interference 

in the internaI affairs of other states as could aril?e were 

claims such as those envisaged under the 'effects on 

" commerce' principle pursued ind iscrimina·teIy. Further means 

for depriving any practical impact from judgements rendered 

pur'suant to extra-terri torial claims would be for Afr ican 

governments to enact blocking statutes sirnilar to those 

,passed by sorne European countries, such as UK and 

France,54 to combat the application by the Uni te'd States 

of i ts extra- terri torial legisla tion. 

53. 

54. 

The Anti-Trust Guide for 
drafted by the Anti-Trust 
States Department of Justice. 

Hamarskjôld, op.cit., p. 105. 

Internat ional 
Division of 

Operat ions 
the United 

---.."' ..... , ... 
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6.6 AFRAA's Polleies on Traffic Rights 

il' 

While cognisant that air transport agreeme,nts 

t~rough which traffie rights are exchanged, are strictly the 

prerogative of governments, AFRAA has nonetheless -taken a 

pragmatic interest in the evolution of polleies in this area 

and has sought a common posi tion on Traffic Rights to be 

conveyed to member airllne governments for consideration in 

the negotiations of traffic rights. 

In the forums of AFRAA, it has been àrticulated 

that AFRAA member airlines being government owned should 

exert sorne influence towards the adopt ion of polie les tha t_ 

would contribute to thtl lmproved performance of the 
',1 \ 

carriers. In an interestlng commentary on the potential of 

airlines from developing countries to influence the actions 

of their governments wlthin the regulatory sphere, Geoffrey 

Lipman of TATA has pointed out the high leverage possessed 

by these carriers insofar as their shareholders (~re the 

national governments who cO,nsider these carriers to be vital 

economic assets. 55 Naturally the viewpoints held by the 

managements of these carriers on matters such as the 

55. Lipman, G., "Regulation - An Industry Perspective", 
paper presente,d to the Joint IATA(AFRAA Seminar for 
AFRAA Mernber- Air1lnes Chief Executives, held in 
Nairobi, Kenya, September, 1984-. 

,"" 
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policies to be pursued in the regulatory field would be 

carefully considered by the governments. 

The search for a consensus wi thin AFRAA for a 

common understanding 'on the exchange of traffic rights 

revealed two opposing viewpoints. These involved a conflict 

of interest between carriers plac-ing emphasis on the 

operation of Thi rd and Fourth traffic routes wi th those 

carriers attempting to operate viable continental or 

subregional routes requiring access to Fifth and Sixth 

Freedom traffic. 

The former group sought a compromise by way of 

arrangements involving payment of monetary compensatio~ f<;>r 

operating Third, Fourth and Fifth Freedom traffic routes in 

excess of those available on a reciprocal basis. The latter 

group opposed this approach and, at one stage, unsuccessful-

ly moved an Assembly resolution to prohibit the payment of 

royalties amongst member airlines. 56 

A compromise was finally attained at the Fifteenth 

Annual General" Assembly of AFRAA held in Abi9jan, Ivory 

Coast in April 1983, which adopted a resolution on 

princip1es to gavern the exchange of traffic rights. 

Ostensi~ly, in view of its emphasis on considerations of the 

56. See generally, Minutes of AFRAA, Annual General 
Meetings numbers 13, Khartoum, April 1981, p. 5, and 
15, A~idjan, April, 1983. 
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interests of third and fourth freedom carriers, the 

Resolution 1s aimed primarily at operation'" of services 

within Africa. 

In part the resolution reads as follows: 

a) Third and Fourth Freedom traffic:. to be 
exchanged freely on a,J' reciprocal basis. 
Fail ing rec iprocal ' exchange, one service 
per week shall be granted freely in the 
interest of developing the inter-African 
network; 

For more than one free weekly 
frequency, the carrier shali be 
encouraged to enter into commercial 
arrangements 'which may include 
monetary compensation. 

b) Fifth Freedom: to be granted on 
reciprocal basis having regard to the 
interests of Third and .Fourth traffic 
carriers on the route. Where reciprocity 
ls not attainable similar principles as in 
( a) 'above to apply. 

In relation to air services operated to and from 

Afrlca, the inequities in the competitive position and other 

advantages {bet~een African and, in particular, European 

carriers makes the exchange of traf fic rights on a 

reciprocal basis largely illusory and often means that even 

where this is attempted the African carriers are unable to 

operat~ their allocated services. 

Semret Medhani~ of AFRAA has made an interesting 

proposal 57 for optimising the utilization of such 

57. Medhanie, Semreti Shortcomings of the African Air 
. Services and Ways and Means to Ensure their 
Improvement-, paper presented to the UNECA Conference 

Il -
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o 
"fallow" traffic rights. His proposaI involves the 

allocation of 'SPhi.;es of Influence' among groups of ,;, 

airlines within AFRAA èo would pool their equipment and 

other resou ces to jointly exploit these traffic rights,' 
. , 

with each 9 oup concentrating its operations in a defined 

'sphere' d on geographical proximity, but 'obviously 

taking int0 account existing important air links in 

different spheres which must bé serviced in the natio~al 

interest. He favours the implementation of sU'ch a plan 

through a multilateral international governmentai agreement, 

although it could be pursued on an interim basis through 

bilateral mechanisrns. In the opinion of this writer, this 
1 

plan could conceivably be disbussed and implernented in the 

context of the 'community of interest plan' which derives 

from ICAO recommendation A24-12 on practical measures to 
\ 

provide an enhanced opportunity for developing states with a 

community of interest to operate international air transport 

services. The plan perrnits astate to designa,te the airline 

of another state to operate the services agre'ed between the 

first state and a third state. 

\ 

Ccontinue4 trom previous page) 
on African Air Freedoms, Mbabane, Swaziland, November 
1984. Mr. Hedhanie rs Secretary General of AFRAA. 
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6.7 Conclusion 

AFRAA has played an appreclable role as a forum 

primarily for Africa's [Jational airlines to meet on a 

régional basis and seek to influence the international 

machinery for the establishment of international fares and 

rates anct to forge a common position among its members on 

proposaIs related to fares and rates. 

It is regrettable of course that the functioning of 

AFRATC continues te be delayed pending ratification of its 

founding Convention. The expectations of African carriers 

for stable and harmonised tariffs has thereby suffer;ed great 

disappointment. Efforts continue, however, ,to convince 

governments to ratify the Convention and it is on the fruits 

of these efforts that future hopes are now focused. 

In the meantime, • AFRATC Experimental', as it has 

come to be known, will continue to rneet and undertake 

functions that are ordinal!'ily accompl ished wi thin the work 

programme of the Traffie Committee of AFRAA. 

AFRAA's involvement with respect to seeking 

influence over governmental regulatory policies in the field 

of traffic rights has ,been Most effective and is reflected 

in the
t 

possible, adoption by AFCAC of recommendations in 

favour of introducing the monetary compensation factor in 

the exchange of traffie rights oamong African states. 
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POSTCRIPT 

It is evident that past efforts have not met the 

des i re expressed by many sta tës for a homogenous pol icy in 
--=-~~--:::;;--

the. eeonomie regulation of air transport. Multilateral 

maehinery for such a raIe does not appear attainable in the 

comi~g~ decades, in any case, as long as the diversity in 

state polieies towards eeonomic management of national .. 
resources continues, not ta ment ion the enormous gap in the 

competi t ive posi t ions of the world' s air l ines. 

A 'role for reglonal co-operation in the econotnie 

sphere of air transport has, therefore, been rendered 

inevitable if on1y to filI this gap. The polic ies and 

aetivities of these reqional organisations will be important 

factors in the future evolution of the aviati.on ~egulatory 

env ironment. Our discussion has foeused on only two aspects 

of such cooperation within Africa, that ls, eapacity and 

tariff regulation. 

AFCAC is, perhaps understandably, committed to 

polieies that at least in the short run must remain 

restrictive, particularly towar9s non-Afriean states because 

of AFCAC's eommittment to the eontinued viability of African 

carriers r who, in the long run, are the only guarantee for 

eontinued development of intra-African air routes and to a 

large measur~ for air routes between points in Afriea and 

-r 

r, 
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beyond. 

The policies that AFCAC has recornmended inevitably 

combine an emphasis on the interests of Third and Fourth 

Freedom carriers with the dual approval method of tariff 

determina~i'on. To serve the objective of improving the 
1 

intra-African air network, however, this policy has been 

supplemented with proposaIs for extendi~g Fifth Freedom 

o traffle rights on a reeiprocal basis even where monetary 

compensation is the only means for attaining reciprocity. 

To encourage carriers to develop and operate Fifth Freedom 

routes, however, it would.be preferable if sueh compensation 

were to be paid out of prof its made on the operat ions pn 

that route and should not be based merely on revenues 

earned. Other equally pragmatic proposaIs have been t~ 

promotion of joint ventures as a means for expanding t,he 

African air transport network. 

AFCAC's evaluation of the most beneficial pollcies 

for African air transport has not yet been eoneluded. The 

s tudies presently being pursued in collaboration wi th 

ITAl could weIl propose selective liberalisation in the 

exchange, of traffle rights. Certain African states, 

particularly in North Africa, have a significa~tly more 

developed air transport market and better equipp~d airlines 

1. See Chapter 5, supra, p. 12. 
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than rhe rest and could comfortably wi thstand competi tion 

within a moderate1y liberalised environment. For example, 

Mo'rroco informed the ICAO 23rd Assembly (1980) that from 

1970', it had moved from the protectionist policy, that was 

adopted just after independence, towards a liberal 

policy.2 This move was said to be justified by the 

Governments concern to develop tourism and by the national 

airlines increasing size and strength which enabled it to 

withstand compe'~tton~ 
, /1 

..-' 

With respect to non-scheduled air transportation 

AFCAC has proposed to deal wi th ,the issue after ICAO has ,. 
completed its studies in this area. The present policies 

which are based predominantly on national regulations have 

promoted an ad hoc approach to admission of charters and 

have at least guaranteed a substantial measure of protection 

for the national carrier. Such an advantage could disappear 

if charter policies were liberalised indiscriminately. 

However, for those states that significant tourist 

destinations, they might dec ide, once they' have developed 

adequate capaci ty and marketing capaci ty that a measure of 

liberalisation in their charter policy is beneficial. 

Turning to AFRATC, it is regrettable that the 

proposed tarift determination mechanism has bee'n moribund 

2. ICAO Doc. 9317 - A23 - Min. P!2. 
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for nearly five years. This is attributable to the enabling 

convention having failed to achieve sufficient ratifications 

to activate AFRATC. One may, in fact, question the benefit 

of establishing AFRATC by a multistate convention. It is 

arguable that the possible extra-territorial reach of the 

United States or European anti-competition laws does not 

pdse as serious a threat to an African multilateral tariff 

machinery as was originally considered. The need for 

greater protection for the weaker ai,rlines in the third 
.' 
world is no longer seriously questioned. In the 

circumstances, it might be more useful to abandon the 

attempt to create AFRATC by a formaI OAU legal instrument 

and simply permit the airlines within the framework of AFRAA 

to determine tariffs for approval by governments. To 

continue to await further ratifications at the present rate 

is to invite inquiry into Africa's commitment to a common 

air tariff negotiation machinery. 

) 

-- ---- -----~~--~-~-~~~ 
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a. AFRICAN CIVIL AVIATION COMMISIDN Jf7 

CONSTITU;rION 

The African Civil Aviation Commission 
(AFCAC) 'ls an autonomous body and membership 
shF111 be open to Afrlcan Sta tes members of 
ECA or DAU. 

AFCAC ls a consul tati ve body and 1 ts 
cqnOluslon and recommendations shalT be 
subj ect to acceptance by each of the 
governments.· . 

OBJECTIVES 

3. The objectives of AFCAC are; 

. (a) to provide the civil aviation 
authorlties in ·the member States with a 
framework wi thin which ta discuss and plan 
aIl the required measures of co.:..ordination 
and co-operation for aIl their civil 
aviation actlvities; 

(b) to promote co-ordination, better 
utilization and orderly development of 
African air transport systems. 

EUNCIIONS 
\ 

4.1 The functions of AFCAC shall, in particular, 
include: 

(a) formulating plans' at the regional and 
sub-regional levels for the operation of air 
services within and outside Africa; 

(b) carrying out studies of the feasibili ty 
of standardization of flying equlpment and 
ground units servicing aircraft; 

(c) carrylng out studies or' the poss1bili ty 
of integr a ti on of the' poli ci es of 
governments regarding commercial aspects of 

29 
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air transport; 

(d) carrying out studies of intra-African 
Care;s and rates wi th a view to adopting a 
structure conducive to the rapid growth of 
traffic in Africa; 

(e) carrying out studies of regional or 
sub-regional air transport economic 
question~ other than those mentioned in (b), 
(c) and (d) abovej 

(f) encouraging the application of ICAO 
standards and recommendations on 
facili tation and 
further measures 

supplement! ng them by 
aimed at greater 
movement by air of 

mail j 
facilitation of the 
passengers, cargo and 

(g) fostering arrangements between States 
whenever this will contribute te the 
Implementation of 

1 , 
(1) ICAO regional plans for air 

navigati~n facillties and services, and 

(ii) ICAO specifications in the flel,d of 
airworthiness, maintenance and operati on of 
a1rcraft, licenslng of personnel and 
aircraft accident investigation; 

(h) fostering and co-ordinating programmes 
for the development of existlng and future 
training facil1ties to cope with the present 
and future regional and sub-regional 
reqirements for personnel in aIl fields of 
civil aviationj 

(i)' studying the need for collective 
arrangements for technlcal assistance in 
Arrica wi th a vlew to obtainlng the best 
possible use of aIl available resources, 
particularly those provided wl thin the 
f'ramework of the Uni ted Nations Development 
Programme. 

".2 AFCAC shall, in the exerc1se of 1 ts 
functions, work in cloae consultation and 

30 
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co-operation vith OAU, ECA, ICAO and any 
other governmental or non-governmental 
international organization concerned with 
civil aviation. 

ORGANIZATION AND WORKING ARRANGEMENTS 

AFeAC shall meet in ordinary ~lenary session once 
every two years. .. 

At each ordinary plenary session, AFCAC shall 
elect 1ts President and four Vice Presidents, one 
for each sub-region, who will constitute the 
Bureau of AFeAC. 

Extraordinary plenary meetings May be convened by 
the Bureau and must be convened if the Bureau 
receives a request from two-thirds of the AFCAC 
members. 

8. 

9. 

10. 

11. 

12. 

1 
At each plenary session, 1 AFCAC shall 
establ1sh its work programme for the period 
until - the following ordinary plenary 
session. 

The direction, co-ordinati.on and steering of 
the work programme between ordinary plenary 
sessions shall be the responsibility of the 
Bureau of AFCAC. 

AFCAC shall 
organizat1on, 
Including the 
study special 
Africa. 

determfne i ts own internaI 
arrangements and procedures, 
formation of committees to 

aspects of civil aviation in 

Hember' States snould be represented 
meetings of AFCAt-;" by delegates senior 
rank and competent in the field to 
discussed for the authoritative handling 
the problems. 

at 
in 
be 
of 

There shall be established by AFCAe a 
Secretariat for organizing studies, 
meetings, maintenance of records and the 
like. The rules governing the recrui tment 
and conditions of service of the staff be 
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--------ae-cermlned by AFCAC. ICAO, dur1ng the 
initial period to be determined by AFCAC, rJ' f') F\ 

shall have the fallowing responsibilities: ~ ~~ 

(1) te>' provide staff ta carry out studies, 
organize meeti ngs and undertake related 
activitie!Jj 

(11) to handle minutes, correspondence, etc. 

AFCAe shall make full use of the experience 
and assistance of ICAO 1n conformi ty wl th 
the practice followed b~ the latter with 
slmilar international organlzations. 

FINANCIAL MATTER~ 

13. At each ordinary plenary session, AFCAC 
shall prepare and approve a budget of the 
direct costs of its activities, as indicated 
in the work programme for the ensu1ng years. 
AFCAC shall establ1sh 1ts own financial 
rules for assesment of members' 
contributions and control of, expenditure. 
As regards the indirect costs ~ these shall 
be the responsi bili ty of ICAO '1n accordance 
wi th the pract1ce followed by ICAO in the 
joint financing field under Chapter XV of 
the Chicago Convention. 

SIGNATURE. RATIFICATION AND WITHDRAWA~ 

14. The present constitution is open ta 
s1gnature by aIl States attending the 
Consti tuti ve Conference of AFCAC and by aIl 
other independent African States members of 
the OAU or ECA. 

~he instruments of ratification shall be 
deposi ted wi th the Seretariat of the OAU 
which shall give notice of the date of 
deposi t to AFCAC and aIl member Sta tes ,of 
AFCAC. -

f ( 

The present consti tution shall be open for i\ 
the signature of African States as of 17 . V 
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15. 

, 
January 1969 at the Headquarters of the OAU 
in Addls Ababa. 

The constitution shall come into force 
provisionally as of 17 January 1969 and 
shall come into force definitively after 
ratification by twenty m~~ber States. 

To w1thdraw from AFCAe, ,a State sha11 
address a notification to that effect to the' 
Secretariat of OAU which sha11 immediate1y 
notify AFCAC and al1 other members. 

"'-, 

Wi thdrawal shall take effect one year from 
receipt of the notification. 

, AHEN12MEHl ' 

16. Thi s consti ~uti on may be amended by a 
two-thlrds majority of aIl members. 

-

---~----~----~--------

1 , 
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ARTICLES OF ASSOCIATION 

(As amended by the 13th Annual General 

30 March - 2 April. l.98l.) 

ARTICLE l 

-- NAME OF THE :ASSOCI:ATION 

t1ffE,vJ>/'( j] , 
;)12-

Assembly, Khartoum 

This Association shall he lcnown as the "M'UCAH AIRLINES ASSOCIATION". 
The abbreviation of both the En&lish and French titles shall be 
nAFRAA~!,"_ ; ,'.:. '-,,~ 

-- . 
ARTICLE 2 

LEGAL STATUS 

2.1. The Association shall be an international body incorporated 
at the location of its Headquarters and shall he re_cognized 
or registered in each member state as such; and 

.4 _ \'_ 

2.2. It shall be a l.egal entity and shall have the power : 

(a)'-to own-property or richts, real or personal, movable or 
immovable or Any title or interest therein and to 
a1ienate sell, exchance, mana&e, develop, lease, morta&e 
pled&e or otherwise deal,therewith in such manner as the 
Association May determLne; 

(b) to enter into contracts, a&reements or other instruments; 

{c} to sue or be suedj 

(d) to borrow money for the purpose of the Association;' 

(e) to have perpetual succession and a common sea1; 

(f) to carry out the aims and objectives of the Association 
,and 

(g) to do aIl such other things as are incidental or condu-
cive to the attainment of the aims and objectives and 
th~ exercise of the powers of the Association. 

ARTICLE 3 

OFFICIAL LANGUAGES 

The official. lancuaces of the Association shall be French and Enclish. 

, 1 



ARTICLE 4 

HEADQUARTERS 

The Head otfl08 of the Association shall be st Na1robf.. It may 'he transferred 
ta lm\Y other AfriCBD. city as the General Assembly. by a: vote of two-th1rds 
m,aJority. ma;y dec1de. -

ARTICLE 5 

AIMS AND OBJECTIVES 

The a1ms tm.d object1Vf!!s of the Assoc1at1.on shall be: 

5.1. ta promote amd develop safe, rel18ble. ecouomical and deient air 
traDsport services to, !rom. with1n and through Afrlca and to study 
the problem.s cœmëcted therew1th: 

5.2. te foster closer co-operatlon among A!rlcan air transport eDterprises 
.wi'th the view to achieve 'tbe1r umty in bat DOt l1mlted te: . -

(8) co-ord1naUDg commercial and other related act1vit188 

c. (b)-

for the common beœflts of Afr1cm PèoPles. governmenta 
SDd member airliDes; 

, ' . . 
stré"ngtbenfng ecémomic --and ieclmlcal co.-operat1on, 
pRrttcu1arly in ma:tters re1 at1ng to po11cy co-ordlnat1on 
in the .. select1an of a1rcraft &Dd eqa1pment ami 
encou.raglng the use of mafnhmànce and tra1J:J1ng -
fac1l1Ues and eqa1pmeDt of member a1rl1Des f.n preference 
tD services, tacUtUes 1.IDd equ1pmeœ of D021-member 
airl1Dea; -. '. .' - - -
, . - . -... ~ ..... . .. -- . ..- .... 

(c) pl'Omot1Dg co-operatlon in the field of grœnd bandltng. 
jalnt sales promot1ons, 1nterl1ne and joiDt representa:t1an; 

(d) the pooling of equ1pment and ather resoarces for the use 
and benef!t of member airl1nes, and -

(8) the per!àrmance of an sach other actf:v1Ues f.n promotf.ng 
tnter-Afrlcan lmlty and co-opera1:lon ;dmec} st redndng colt 
and prOtect1ng common 1nterests of Afrl.can peoples, 
govemmeuts and member airl1nes. 

5.3. to promote and foster 1Dter-African commerce and tour1sm; 

5.4. ta serve as a. common fo~for the art:I.cu.1a.t1on of the views of member 
a1r11nes on m.a.tters and problems of common 1.nterest and umty and deferd 
mch 1Dterests at 1Dternat1onal confereuces; 

5.5. to let as a ccmc:1liatory body 1n the settlemem of disputes aDd df.fferences 
.mana me~s. 

. . ./3. 
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5.6. 
.~---~. -------. 

to pr~vide ~ss:ï.stance· in"bbtaining-easier movement of' p;;s~e~· 
~ers, cargo, -.mail and aircraft of member airlines. and to pro· 
mote the mor=è -rapid' development,'of air- navigat.i.on,dcommunica
ti.on and air'- transport', faci~ities j.n Afri.caj. _ 

- ,.''':) -;:. ~!"- .. ..:... ... '"':. - :.. - -: .. ~: .. ,:, :~ .• ~ •• , _& -_0" ": 

5.7. -to work'closely With'organizations.speci.a1ised or,general1y 
interested in the development of African air transpo~ 
services withi.n Africa and between Afric~ and other continents; 

. - ->-.~~ .. '.";~"",:: .f.: ... .:. ~ __ .1:.'" "r:;:'. '_-0- .: ..... ~ ... _ -

s.8,. to' 'estabii."'Sh iné·thods· «>1' collection.and analysis .of data, and 
preparation" arid·cissuance of stud:i.es and/or·, reports on the 

.. , economic' ànd operati.ng 'problems -of member air.lines-; and 
- J.... .. .. ',.- .. .:. ... Je." .... 1_ ... -\.. ."", o • ..J .. _P...:. ... ~_· _:...~. "" -.t .. :_"'~;" ",C':: 

S. 9. ta' ~o" 'al 1 :;'ther: aCts '-which' are 'incidental, ~.auxi] j ary or condu
·c:i.ve 'to 'or are-r'~apabler'o'f' being carried out.:ln conjunction 
ri th the provi.sion of air transport servi.c.es-, -to,: :from or 
rithin Africa. 

6.1. .... ~-QUALIFICATION FOR.MEMBERSHIP,:,;, . ri.: ~O •• ~: ~ " '~,L ~rf": " 1 

."::...!!~~ sc: l ;"'fJ.!-? olri~·"" tr--.~ ;,-". - .... - __ L.- .. .., -.1 

Any air1,:i.ne operati~ fntërnational' ai'r-' se'rvi.ces i.n the 
-- '..; .. ear.::.ia~e ~~.;.p.!!lSS~~r.~1- ,~cY09..; :~~go_.andfor .mail .. whic~ ,is 

reitistered in astate elipble of.,memDe~ship ~.of :..1;.~e Organ:i.za
t'on of African Unit Y (OAU) and whosè "càpita~ of not less 

~ .. _ • tb.a -:51% .... i4~ed'-by.::suq~_ ~-;~te or ~oup of such ~tates, or 
o - . -the c i.z.ens o~ su~~.:-sta~e ot;· group cif 'such stat~s, shal.l be 

-~: :el.igible. ·for.:,.membership of - the_ Association. - ....... -- -:. - , .... - .: ..... 

6.2. 

6.5. 

... - .. -':':J:-=..: ~~:. "Je ;::'.l!r..:..~;·.,.o;;.~ r: .. ..... ,-" .. 
Any airllne erating domestic" air servi.èés i.n the carr:iage 
of passeneers, nd/or frei.ght and/or maii;' 'whose annual pro-

,. duction i.s· no- le .than. two· million Ton/km, recP.stered in a 
__ state_~li.pble for - embership of the .Organization of African' 

Unit Y (OAU) and_whos ëapital of-not' less than 51% is owned 
-:' by. such S'tate -or, group of such states.1 ~hail be eligible 

~ for associate - membersMp the Association.. ' 
~ - -~ - .. .. , -. 

-, 'G ,::-'-~--.. .. 

APPLICATION FOR MEMBERSHI:P ~,' .", -_. 

APpli~:,l~i.·o"n:·fo/ ~em.bership shal~ be ~tted o~: the appro
priate application form to the Secretary --General, who after 
scrutini.zing the application, shall submit" to the Executi.ve 
Commi ttee for i ts decision., Any applicant whose applicati.on 
is rejected silall have the right to appeal to the General 

,.Assembly which .shall decide the matter by a two-thirds 
majority vote of members present and voting. ' 

" 
\' FOONnER MEMBERS , 

The s:ii'Ilat'ori~s of' the Memorandum of Agreen:.er.t 
ACCRA, Ghana, on the 4th of April, 1968~ shall 
the founder members of the Association. 

drawÏl p at . ~\ 
cons~it te 

SUSPENSION AND TERMINATION·' 

It shall be the pol:icy of the Association to encourage 
African Airli.ne to join and rema:in in the Associat:ion. 
Discip~ine w:i.ll be handl'ed as f 0110w5: 

\ 

!'!:':. 

~ ii 
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(b) 

Committee that a member ~s in breach of these Articles 
,of Association, or decisi.ons and resol.ution of the" 
Association or no l.onger fulfil.~s the requirements 
for membership, the Executive Commi ttee shaU.. contact 
the m~ber cODcerned'with a view of obtai~ng a fu1l 

. explanati.on. 

rf the Execut~ve Committee is not satisfied with the" 
Member's.e.xplanation., the matter sllall be:brought to .. -
the attention of the General' Assembly, which maYI after 
hearingrthe explanation of the Member, by a resolution 
passed by a majority of two-third$ of the tota.l membeE"
ship, ·cause -:the temporary suspension of the member • 

. l'he period of suspension shall .. be .determined by. the, 
General Assembl.y.;· '.-... ':_::. ~ . _< . 

\ 

(c) If the suspended Member f ails to remove the cause fo'r 
suspension wi thin tçe tim~ fixed by the General Assem
bly, the General Assembl=Y-;"lnày..,~by a resolution passed 
by à majority of two-thirds~of. ~he total membersh:ip, 
cause termination of the.::.Membership. . 

. (d) l'he decision of the Genè.raX;:As~èmbii_oZ)'!tbe...::sùs"p'è!!sion: ,( 
_ or ter.mination of membel1'ship shall be final. • 

•• '- : ~ c:.::IJ"':"..""":~ê '~.L.E J..~r:~...::- l"C 4
: !:,--ï"J.-..r ("-fl'''' J:>-":- r,-.... ..' _.....,. . ..' ... \ \ -. -~ -.. ~ ..... ~....... -~ - - ~ .... .t 

_, _ : _ (~)'-~>'Thd. 6âusé's·!..for 't"'ërm:Lriati:-on shaî'I: inc1\lde, but .not 1im.i
- « ... --:- • - _ ~t'ed :f'o ... ':t'lié !..Jfci11oW:l"Og:·· 1':-:':' ..!~-::- !:;;1,- '. -, ! ;:';'! ._~ .. , .... .:.. 

~ .' Q ,. - or. < ~ "". • -T, -
• - -. '~I.Ao_ ;J --_"_.,,&.Jv ~-:::;.\! ft _ .... :..: \. t.\; ... ,_l..:..r:~ ,-- .~,. -1 ... ,.-,r-

~.:~o ," .f;". ':(i )!~~ ~ .fhe c..aôiitinued :Tfài1ure--~f:-'a; membe;.t·Q :fuië:.i-il the 
_ ... ~ v ~. !' .. ~ réquirémènts:'for memOérship or to'-abide by:othe 

rIDés -->and regulati:ons-as "defined in. these.-.Arti
cles, by-laws·or resolutions of the General' . e'~-I: - ." •• :.l: Assenibly";"::'-: :0_.1:".::::'. ::' .,. •.• ~~- ''l',-'. .. r~·F "r ! 

"'0·" t ~I- l.~ "'" - .. '-. _.. ---
-. ',1' .. _cC!.,...., tfJ:..'~n' ~,-"b:!h "JI .. .,.. .. '1-, _ .. ~ __ C _"", 

. - ". 

._ ' .. :~ ~ _:.: ~ (i~)15'" .. i.f· ~ !"!~~b~Ù' ç i~·nd~dla~êd ~ ba~p~' or ceases to 
-:'>~' :;. .. ·é : •.• :.:;~ .... .'~:-~o;L!i~it:h~ aut!>-brity"to "operate' as -an-air: carrier; 

... -: -\ ..... ù.., ...... <_ .. ~..l. "J..)n ._ ........ :: _-;:') ~-"'. :'.1" l " ~ .... ~. HJ l''",-r 

6. ,. 

:" ... ' .' ~&.= (Ü~i)·'·:-~f" the~ ~ite~;unde~' the' flag- of"which: a m;~ber i.s 
'operating'î~'exc~uded from membership of· the 
Organi.zation of Afr~.can Unit y; _ 

._ j,. ,~.. ___ :. • .!.~r:_ 

~.' (iv) :... repeated failure to meet its financial obligations 
- .,. ~ , ~ J;ô the- Association. '. . '1 .' 1 ' 

T '.' , .. _ __ 

," A member may_ withd.raw· from the Association by g:ivine: notice 
by registered mai): ,to the Secretary Ge!neral. Such rithd.rawal 
sha~ take effect six months "after the receipt of such notice 
by the Secret,'lry General, but sha!.l not d:i.scharge the m,ember 
from any of ~he obligations to the Association for.mem~ership 
fees or othe~f ~ues which are owing by such members for the 
periods of :i ts membersh:ip .. ·· Any amoWlt previously paid sha1l. 
not be refundable.:· " , ' . 

. \ 

OBLIGA TIONS AND DUl'IES OF MEMBERS , 
The obligations and duties of members shal.l be' :-

Ca) 

(b) 

(c) 

. . 
to implement the. provis.i.ons of these Articles of Associ.- 'Ii' 
ation with a view of achieving its aims and objectives'; 
to implement the decision and resolutions of the General 
Assembly; 
to participate in activities of the Association; 

~ 
22.5' . . 
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--,,-.- .. _~-----~-" --y~---- -- -- --~-~---------- -, 

(d) to-P~ membershi_p_~e~_2lld_ Oth_~_du_ es. ~_~_ ib_ut1_~_; ___ and_ 2: ~ <6 __ 

. 
o 

(e) to perforD; ~h assignmeIJts as ma:y be d1rected b.Y the Géœral 
Assemy orthe.!..Execut1ve Com..nÏittee. " -, - ';' 

:: ." ~ -" . '; " .. ,':. :~: 

AR':'ICLE 7 .... ' 

~ ORGA:NS' -OF THE ASSOCIATION " ." 

'-'.:= '"" ~- ... - ,,'" _... ~. _J_ 

The Organs of the Association shall he the General Assembly, the Execut1ve 
COl:IlD21ttee, t:he Secretariat and the standing Committees. 

. ~ ..... - .. --, ... .. .. .... ---' ~.... " - . --

"C-C"·~#\ ~~ "-!l~~' "--- ":-- - ;.-

" __ - ,. -~. : -~ _ ' GENERAL 'ASSEMBLY 
8.1. AOTl:ÏORITY-: 

...... -_. .. .. 
..... , . -'-- .... 

The bighest authority of the Association shall vest in the General Assembly. 

8.2. POWERS OF THE GENERAL-"mMBLY: ... ~ .. ' ::.::..~ - (:--:'::2=~:: -=.:; 

Wlthout l1m1Ung the general1ty of the fo~golng:~ ~~ A;senihl,.· 
.'~ . .,haver power. t.o:.-~ ... 'r,-'- r' -: 1'" . _ _. _ . ,~'. - ~ '" _,~~ 
.... -1, •• .. .",,_~ ... ~ 1' ..... 4tJ~ ....., __ ~ Il' _ ... !, -t:-- ......... . .... _ - .. -.1 .~U""-.J<_ . 

.. l-F; ..... "'-·" ~r • • ,,",-'l~ .::.~.:. '-'"'-"'-L ..:.. t'" -'" ~- " :,,- .... -~ Ji., ,.;-"-- .. ..1" __ ............ !1~ .... _....... __ "\ .. _____ '" __ ~. __ 

(a)' ,_;Üect.:m~mJ:)ers .<?! tli~t Executive Commlttee; . ' .... --., , .. 
~ .. ___ .. " ....... ., __ ... _ .. 44 __ ... .... __ .... __ "" .. _____ • 

~ '\~·I ...... - --- ~ .... ": .. c:..?.c.' - - :,..-:: .--- "'" -.. - "" - "" ........ .1;_ ....... -t'~ - "'1 
(b) . confiniïtbe "'appoiÏItIrient of. the Secretar,y' Géneral;' -:,_.-: ~. 

. "_ ..... :-":;,_ .. _' ~ .......... ~._ -v!:: _\. __ 

~ (e) receive and cons1d.er. snnllsl and other reports of the,_. _- ~ 
.:_ -~,~ Eieéuüvë' Comlnittee~ Secretazy General .. Standlng " .' 
- -! COnUmttees, . 3nd appo1nted ad-hoc Commltt,ees; . --_ c_ 

(d) approve gnmla] budgets, membersh1p Iees and dues and any ,~ 
other Ananc1al contribu.t1oIlSi '- -- =---- - - :...- --- t-

lf}'- : - "". ~ ,.C' ...... ,.. ........ , L :. r" -

, (e) _. 8ppoint,~ -on' tlie' recommeudatf.on of the Executive Committee, 
Auditors for the Association; ...... - -~ 

(t) -~Çfo~v~ 3ucllted AllIlÙal Sta.tements of AcoountB; 

<CI receive nomination and determin.e the 'membersh1p of 
staDdfng and any ad-hoc committees; 

(h) , . receive. appeals on rejection oi mel:nbersbip; 
~ • ~".. - ~ !-... - -' .. 

(1) determine the venue and date of the General Assemhly . 
meetings;' - --

(j) _ ,approvê proposed amen.dments to the Articles of Associa:t1on 
and other rules aDd procedures; 

(k) ~a.ct such other business as ma;y be properly on the . 
Agenda for the meeting or as may be proposed st any Ume 
by the Executive Comm1ttee and/or Secreta.ry aeneral. A:rzy 
othër matter mq he consfdered at the General Assembly ozùy 

, upon two-th1rds vote of the members present, 

... ........ - .... -

... /6 . 
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8.3. COMPOSITION OF THE GENERAL ASSEMBLY: 

The General Assembly shall be composed of duly accred1ted 
repres~ves of ail member alrlines. 

8.4. QUORUM: 

(~ 

(b) 

A majorlty of the E;~~t:s",~ the_~ssoc~at1on shall, const1tute 
a quorum of any General Assembly unless othermse provided 
in these Articles. . 

U a quorum c~ be obtained to hold the flrst meeting, the , f" " 
Secretary Genera! shall senti a report 011 the situation to ail \ 
members and shall call a second Generru Assembly meet1ng 
to be he1d net less than tbirty (30) clays from the date of such 

, report. _,. , - . - - ---::-.: 
_ _ ...... _. 1- ..:;.__. J'. _ _ • [ 

8.5. MEETINGS OF THE GENERAL ASSEMBLY: _ " 
... _ ... , .. _... ---. ... ____ ... ~ _ _ _",-:,: ;,""'~ .. :r -_._---------_ .. - ---

.(8) Ammal General Assemblv " 
.~_ .. w: ...... t.~;.. ...... ___ • _ _ __~ "0---:;" _ . _ _' ....... ___ ::.. - - __ ... _J~ .... ~i.!. ... -f,-

General Assembly meetillgs shall be held ai:inualy 8t i pi8cè-ana. 
Ume determined ~ the General Assembly. The AgeDda for the 

• -=''''1, . • .. ' _ .. ~. -. - 1 - , 

Annnal General Assemb!y shan be prepared, by the'Executive -, 
Committee and.ct.rcu1ated to members DOt less tb.an th1rty (30). 
c!ays prtb-r"lë)JthS ''date 'Or thè ÏneetlDg:-" . _: - -" -', ,:;, 

,0,"'0 ':.- .... ....,. '-r-~ --c":- .• ~.",_ ... -_,.. _ •• r-

Members w1~:t.o "sùbmit ltems for lnclusion on the- Agenda" of 
the AnnÙ~l:.·Gênerarï\âséinbiy lnust dn so: forty- fivé (45) days prior . - .. ,...,,. tI._""'" , ' to the date 'Of:the "lJieet1Dg~.' '-_. ""'- - ,:--' ... . -, _._...I....J 

(1) 

,..... ...... - - -_.. . -__ .~:--_ J __ 

-, . .. . -....... 

St the request of cne-third of the members, made in 
wr1~, to the Secretary General 'W1th a statemei:ii of 
the proposed agenda; or 
, ~ •• :'.; • .:--..::!::_, ' 

'(11) by the Execut!ve Comm1ttse; "or-

(111) by the SeCrétarY General' in 'consultation" wtth the Pres1d~. 

8.6. VENUE AND DArtrFOR ÊxTRA-oRDINÀRY MEETINGS: 
& 

The. place ami date for extra-ordiIlllXY meet1ngs of the Association shall 
be determ1n.sd by the Executive Ccmmittee or the Secretaty General 111 
consultat:1ou with the Pres1deut. 

The Seeretary cene ra! shal! not1fy members of an Extra-ord1nary 
Meet1ng of the Association, - g!v1!lg the place aJld date. at least twenty
ODe (21) (hys belore the dstti of such meeting. together wtth the Agenda.. 

... /7. 
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8.7. VOTING ruGHTS AT GENERA.L ASSEMBLY MEETINGS: 

Each member airl1ne shall have the right te cast one vote only by 
1ts duly accredited representative. 

~." 

8.8. DECISIONS OF THE GENERA.L ASSEMBLY AND PROCEDURE FOR MEETINGS: 

(a) UIÙess othervnse specifled ln these Articles of Association, 
the declsion of the General Assembly shall be arrlved at by 
a s1mp1e majority of the members present and votiDg. 

(b) The procedure for meetings of the General Assembly sball be 
contained in the Rules and Procedure for the Conduct and 
Regulation of the General Assembly. 

8.9. ATTENDANCE OF OBSERVERS AT GENERAL MEETINGS: 

The attendance of Observers at meetings of the General Assembly shall 
he decided by the Executive Commtttee. 

8.10. CHAIRMAN OF THE GENERAL ASSEMBLY: "~ 
, ~ . 

The President -shall preside at aIl meetings of the General Assembly. 
In the absence of the Pres,1dent, the F1rst Vice President and ln the 
absence of the Ftrst Vice President, the Second Vice President shall 
pre si. de at all such meetings. " :... " _-_"_"_ ~=';_"_-0_:~_ ~-.-:: ~: -;". 

In the absence of aU the a.bove named offlcers,. a t;ne~ of. ~~_ 
Execut1ve Committee, 1! present, or any duly accred1ted representattve 
of a meIbber ml1ne 'presem st the meeUng may be e1ected 10 preside 
over the General Assembly. The Secretary. General shall act as ., 
Secretary of the Meet1ng. In the absence of the Secretary General, the 
General Assembly ma:y appoint a member of -the Executive Committee to 

- - &Ct as Secreta:ry far 'the meetlng. .':: -. - ':-
• _~<tr __ - -. --- _ .. 

s.n. A Member may cert:Lfy in Wl'ft1ng te the Secretary General tha1 the 
provisions of a. resoluti01l adopted by the _ General Assembly requires the 
said Member, in comply1ng With the provisions of such resolution, to 
contravene a resolntf.on of IA TA, or a law, regu1.2:t:1on, or o.mC1al pollcy 
of the State in wb.1ch the said Meltnber 18 registered. Upen receipt of sucb 
cert1f1catton, the Secretary GI;ueral shan nottly an other Members tbat 
the Member has· so cert1fled. and the Secreta%y General sbal! declare 
the sa1d resolut1on suspended. The said resolution shall be placed 011 the 
Agenda of the 11at Ge:neral Assembly for farther consideration. 

9.1. COMPOSITIO?j: 

ARTICLE 9 

EXECUTIVE COMM:TTEE 

(~ The Execut!ve CommitLcae sb.a11 consist of seven Members: 
The President, First Vice President. Second Vice President 
alXl four Committee Members. 

(b) The Secretary General sha.ll attend aU mee1illg$ of the Executive 
Committee. 

• .. l'O. 
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9.20 ELECTION TO THE ËXËëüTrvE COMMr":-TEE;- - ~ _. 

AU Members of the Executtve Committee shall be e1ected at and by the 
l ' 

Annnal General Assembly from amcmg the Chief Executive Offlcers of 
Member airl1nes, in accordance with the By-Laws. 

9.30 POWERS AND DUTIES pF THE EXECUnVE COMMITTEE: 

The following powers and dut1es shall ~est in the Executive Committee:-

(2) General supervision of the affairs, funds and property of the 
Assod.at1ono 

'\ 

(b) Formulation and determ1n atfon of pollc1es with1n the framework 
of these Articles, By'-Laws and resolut1ons adopted by the 
General Asselnbly:' - - -_. _. ~," 

. ..~~ .- -: - .,~. 

Appolntment of the Secretary General.. .:. .~ _ .' . ':.:. ,. 
Enforcemeut of the provisions of' the Articles of Association. 

(c) 
(ci) 
(e) Such add1t1onal powers ·as-may be delegated to ft by .the =-. ~ ::.:..:-::- • -.: =. a 

General Assetobly and peÏform- such-other -.tunët1ôns . aâ-inay - --
be necessary .. or des1.rable for the realizatlon of the aima and ::;._-
objectlves of the Association. _'" -~.' ~ _ : "..:.- ~:..:; .. '._ .:.. 

-' . . . ~" .. : ~.:- -: ~ ,. ": . -
9.4. MEETINGS OF THE EXEC0'11vE COMMITTEE: - -

(~ 
_____ !" w." 

0rd1na:ry meet1ngs of the Execut1ve Committee shaD. he held at least 
tbree (3) tlmes a yeu s a place and Ume te> he determined by the 
Secretary Geœralfn CODStdtaUon Wlth the President.. The AgeDda 
for the meet:1ng shall be prepared by the Secret.ary General in - ~ 
consultati on with the PresldeDt. .alld shall be c1rcu] ared to members 
at least thirty (30) dqs ln adv:mce of the meet1ng. 

f' 

(b) Extra-9rdinary Meetings _ .. 

Extra.-ord1na.ry m.eet:1ngs of the Execttt1ve Commtttee may be called 
Kt my Ume br the- Secretary General in COD.Stlltat1Oll wtth the President 
or at the request of st leut a quorum of the meII:lbersblp of the 
Committee. The AgeDda. ttme and venue for the extra.-ordina.ry meeUngs 
of the Execut1ve Committee shall he communfc2i:ed ta members at least 
twenty-one (21) days before the date of the meet1Dg. 

905. gUORUM FOR MEETINGS OF THE EXECU'l."IVE COMMITTEE: 

Four members cf the Executive Comm1ttee t.nclud1ng the President or Flrst 
Vice President or Second Vice Pres1dèm shall &mst1tute the quorum for 
EXecutive Comm1ttee meet1llgs. 

9.6. VOTrNG: 

Each Member of the .Execut1ve Committee shall have and exercise one vote 
oDly. Wbaœver tbsre la a. U8 1n the voting. the Pres!deI:ë shall e:.erdse 
a cast1ng vote. 

la 
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DECISIONS AND PROCEDURE FOR MEETINGS 2. 30 1 

The business of the Executi VI! Commi ttee shall be transacted ~ .:: 
in accordance ~th its own Rules and Procedure, or as speci-
fied in the By-Laws. 

ARTICLE 10 

THE SECRETARIAT 

10.1. There shall he a Secretariat headed by a Secretary General 
assisted in his functions by such staff as may be emp10yed 
by the Association. 

10.2. The Secretary General shall be appointed by the Executive 
Commi~tee. for a term of five years renewable at the end of 
each term for another term of five years. 

10. 3. POWERS AND FUNCTIONS OF THE SECRETARY GENERAL 

The Secretary General shall be the Chief Executive and Ad
ministrative Officer of the Association. He shall perform 
bis duties under the supervision and control of the Execu
tive COmmittee.·· He shall .in parti.cular : 

, 
{a} he responsible for the day to day maIlB~ement and con

trol of the affairs, funds and property of the Associa
. tion; 

(b) be responsibl.e for the' accounts and financial. records 
of the Association, for the custody and protection of 
its fundsj 

(c) be responsible for the establishment and functio~ 
of a Plannin~ Section; 

(d) co-ordination of the activities of the Standinc Com
mittees and ad-hoc Committeesj 

(e) record the proceedi~s of the General. Assembl.y and 
Executive Committee meetincs authenUicate and/or 
certify copies or extracts therefrom, and carry out 
such other duties and responsibilities as may,be assi
~ed to him by the Executive Committee and the General 
Assembly. 

ARTICLE 11 

STANDING AND AD HOC COMMITTEES 

11.1. There shal1 be established such Standinc and Ad-hoc Co~t
tees on various subjects as may be determined by the General 
Assembly upon the recommendation of the Executive Committee. 

11.2. Rules and Procedures of the STandinc and Ad-hoc Committees 
may provide for the manner in which their functions shall be 
carried out. 

12.1. 

ARTICLE 12 

BUDGET AND FINANCE 

The Secretary General shall prepare a bud&et fo the fore
casted expenditures and revenue for the comin~ year. The 
budcet proposal shall be circulated to member thirty (30) 
days prior to the Annu~l General Assembly. 

1 ::: 
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12.2. Anmzal membership Iees and other dues shall be determi.ned each year by ~ 

the General Assembly. '''4fJP' 

12.3. Dues for aIl members shall be aBsessed md paid in Un1ted States Dollars 
or Its equ1valent in convertible currency. The Secretary General shall 
advise each member of the aJ:nOUnt to be paid by the member soon after 
the deter!ùnation of tbese dues by the General Assembly. Memhers shall 
be requ1red to pay the1r dues DOt later thm s1.xty (60) ~s from the date .. -
of rece1.pt of the llOt1fleatlon. ~. 

12.4. The fiscal year of the Association shall be the caleIldar year trom lst 
January to 31st December. 

12.5. Ars.y member in arrears of 1ts dues for a period of six (6) months after 
the dae date shall lose Its rlght ta vote III the General Assembly and the 
EXecut1ve CommUiee tmUl the arrears have bec paid. The General 
Asaembly shall ded.de what ether measures shall be takeD. apfnst; eonsistent 
fa1lure by a member to meet Its flnaDctal obllgatLons to the Association. 

12.6. Proof for non-pa;ymem of dues shall be farmshed by the Secretaty General 
sapported by entr1es recorded ln the accoums and records of the Association 
as well as those of the Aud1tors. 

12.7. The Assodat1on may enter 1mo an .agreem.em or ag::reemems with SIlCh 
coœztrles as mq he DeCeSaary providing for pr1vU~s normally ~ 
to Internat10nal orpn1zatlowr and the exemption ofJitalarles paid to the 
Asaociat1on Staff mm local taxa11on.. 

ARTIÇJ.E 13 

BY-LAWS -

The GeDeral Assembly, on the recoml'MDdaUou of the Execut1ve CommU:tee, 8hall 
approve such By-Laws u the GeDeral Aaaembly may deem fit aDd easezztlal for the 
orderly trmaact10n of meeUnp aDd the affaire of the Association. 

ARTICLE 14 

A.MDmlŒNTS OF AR'nCLES 

1'.1. Thue Art1cles may be ameDded by a nllOlutlon of the General Aaaembly 
passed by two-tb1rds of the total membershtp. 

14..2. Copy of the proposed amtmdment of these Article. shall be forwarded by 
reglstered ma1l ta each member At least stxty (60) days belon the date 
of the General Assembly meeti.Dg st whtch the amezvimeœ la ta be discusaed. 

ARTICLE 15 
DISSOLUTION 

15.1. The Auociatlon mq be dilJ8Ol.ved by a resolutton passed st the General 
Aseembly meet:1ng of an members be1ng requ1red to const1tute a quorum. 

15.2. NoUee of a General A.ase~ dlssolve the Assoc1at1on shall he served 
to an members at least l1x (6) moath8 before the date of the General 
Aetembly meet:1ng ai which the dissolutlon 18 to be dl.scussed. 

---------~-- -~-
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15.3. If a quorum caDDOt be obtained to hold a meeting to dissolve the 
Aasodat:l.on, the Secretary General ShaI1 Bend a report on the 
slta.at1Oll ta aD. members and ohall ca!! a second General Assembly 
Meeting ta he hbld after a period of D!nety (90) days ta e1ther 

23,2 

maSntafn or dissolve the Association. The quorum for th1s second 
General Assembly Bilall he the number of members present and vot1ng. 
Decls1.on shall be takel:. Dy two-thirds majority of such members present 
ad vott.ng. 

15.4. On dtssolut1ou. aU proper.;y of the Association shall he sold and the 
proceeds of such sale ami aIl cash 1n hand sball. alter payment of 
aIl debts a:od l1ablUt1es of the Associatf.~ be .d1str1buted to the members 
in proportion te thetr total cont:r1but1on ta the Associat1on. 

ARTICLE 16 

NOTICES 

AU DOUces ta Members shall he sent te the duly accred1ted representative of 
each Member Lat Its re~stered Head Office, or at such other address as may he 

'- , 
DOtUied from Ume ta Ume ta the Secretary General. 

ARTICLE 17 

AFRAA COMMON SEAL 

17.1: The Secretary General 15 empoWéred ta order a COmmoll seal for AFRAA 
as provtded in Article 2. 

17.2. The CommOll Beal of the Assoc1at101l sball be lœpt in su.ch custody as the 
Execut1ve Comm1ttee dl.rects and shall net be usee! except upo1l the order 
of the Executlve Commtt:tee ... 

17.3. The Common Seal of the Associatlo%! shall be antheDticated by the 
signature of the PresidEmt. or of the one member of the Execut1ve 
Committee duly autborf..zed by the Executfve Committee in that behal!. 
or of the Secreta%y General or any ether member Or the Secretarlat 
Staff duly anthorized by !he Executtve Committee in that behalf. 

17.4. The Common SeaI o! the Assoc!.at1on when affixed to m:ry document , 
aDd duly aothent1cated under th1s authorlty 'shall be judiclalJ3r al)d 
offlc1ally nat1ced. and tmless and tmt1! the cont:r:ary la proved, a:.ay 
uec8SSary arder or authOr..zatiOl4 of the Executive Committee tmder 
th1s autborlty shall be presumed to have been duly glven. 

E 
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rIŒ CONVENTION ON THE ESTABL:tSHMENT OF 
THE AFRICAN AIR TARIFF CONFERENCE 

THE STATES PARTIES TO THIS CONVENTION 

COHS:tDEJUHG the ur,ent need to improve the eristing worldwide 

tariff eoordinating maehinery to respond more adequately to the 

specifie needs of,air transportation in Afriea; 

COHSIDERIHG that the eatab~ishment of tariffs in respect of 

international air services through bilate~al negotiations is 

'not ~iko~y to achieve the objective of African States to realize 

the ~ptimUDl devel.opment of air transport in Africa; 

, 
COHSXDERING the obvioua advantages of a multil.ateral. tariff 

, fixinc and eoordinating maehinery,in respect of international 

air services \and recocnizin&" the efforts made by the Alrican 

Air~ines Assoèiation (AFRAA) to the realization thereofj 

CONSll)ERIHG Resol.ution CM/Res.739 (DXIll) On Civil Aviation 

in Uriea of ~he Thirty-Third Ordinary Session of the OAU 

COUDcil of Ministers, meetin&" tram 6 to 20 Ju1y 1979 in Moqroviaj 

CONSJ:DERIHG the relevant provisions in the Charter of the 

Or&"anization of Alriean unit Y on cooperation betwe~n Member 

States anel bearinc in lllind the Chicaco Convention on 

International Civil Aviation and the Constitution of the Alrican 

Civil Aviation Commission; 

• HAVE AGREED AS FOLLOWS: 

• 
• 
• 
, 

ARn:CLE 1 

ESTABLXSHMENT OF THE CONFERENCE 

The Contractin&" States hereby establish by this Convention 

The Urieaft Air Tariff Conference (hereinafter referred to as 

"The Conference") and,autbo~ize the ~rican Airl.ines A.sociation 

••• /2_ 
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to iaplem.ent the establishment of the said -C.Qnference an<i.\) 

to orcanize and coordinate its activities in accordance vith 

the provisions of this Convention. 

ARTICLl? 2 

OBJECTIVES 

The objectives of the Conference shall be to ensure an orderly 

growth of air transport services to, from and within Africa, 

and to that effect, the Conference aball: 

1. conaider and act upon aIl tariff matters relating 

to acheduled air transport services of concern to 

its .embers; 

2. study, advise and coordinat~ aIl tariff matters 

relatinc to non-sch~duled air transport services 

of concern ta its members; 

, 3. act as a aachinery for negotiating a~l tariff 

aatters relatinc to air transport services of 

concern ta its members .. 

ARTICLE 3 

MEMBERSHIP 

1.. The mesabers of the Conference shall be Airlines 

operatinc international air transport services 

for the carriace of passengers, carco and mail 

re,istered wîthin OAU Member State or in aState 

elipble ta OAU mem.bership in which at least 

51% of ~he capital investment is held by such State 

or croup of States or by one or several nationals 
of such 'Statë.· . - - -.---- ... 

" 

'I 
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1. 

As.ociate members of the Conference shall include 

airlines operatinc domestic air transport services 

for the carriace of passencers, CariO and mail 

re&istered rlthin OAU Member State or in aState 

eliaible to OAU membership in whi.ch at least 51% 

of the capital ia held by such State or group of 

such States or by one or several national a of such 

State. 

ARTICLE 4 

OBSERVERS 

The Orcanization of African Unit y, the African CiY<il 

Aviation Co-..isaion and the United Nations Economie 

Commisaion for Africa shall attend and participate in 

a11 .eetinca of the Conference without voting right. 

To thia effect, ·they shall recei ve in advance the 

Draft Agenda and gupporting documentation. 

2. The African Civil Aviation Commission shall report on 

its participation to·all States parties to the Convention. 

J. The Conference.may invite other observera which may 

include worldw.ide and regional airline orcanizations 

to attend its me~ting. 

ARTICLE 5 

FONCTIONS OF THE CONFERENCE 

The functions of the Conference shall he to: 

1. e5tablish air tariffa at a reaaonable level, taking 

into account aIl relevant factors, particularly the 

operational costa, type of service, reasonable profit 

a. weIl as the tariffs of other airlines operatine 

si.a.ilar routes; 

••• /4. 
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establish its organizational structure and 

committees, and conduct its business in accordance 

with such rules and procedures as it may establish. 

ARTICLE 6 

ESTABLISHMENT OF TARIFFS 

, 1. For the purpose of ttU.s Convention, the term "tariff" 

shall Mean the priee to be paid for the carriage of 

passengers or cargo and the conditions under which it 

app1ies as weIl as the prices or charges and conditions 

for both agency services and other auxiliary services, 

with'the exclusion, however, of remuneration and conditions 

applicable to the carriage of mail~ 

2. Tariffs adopted shal1 be submitted to the Contracting 

States for their approval, sixt y (60) days before the 

proposed date of their coming inta force. 

3. Air tariffs negotiated with third parties sha1l ~ 

aubmitted to ~?ntracting States for their approval. 

1. 

2. 

ARTICLE ï 

APPROVAL OF TARIFFS 
\ 

If more than four fifths of the Contracting States 

approve the tariffs adopted by the Conference aIl 

Contractiog Statss shall be bound by such tariffs. 

Approval ahall be ~ven within fourty-fïve (45) days 

~ of filina with the Aeronautical Authorities of the 

Contractin~ States. Approval shal1 be presumed if 

notification ta the contrary has not been received 

within the prescribed period. 

The approved tariffs shal1 remain applicable until 

new tariffs Come ioto force. 

• .• 1 S. 
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ARTICLE 8 

HARMONI:ZATION 

t~ 

Bach Contraetine State sha11 take the necessary &teps to ' 

harmonize with the p'rovisi.ons of this Convention the tariff 

e1auses contai.ned in Any existing bi1atera1 a&reement to 

which it is a party. 

ARTICLE 9 

COMPLXANCE AND ENFORèOONT 

Contraetinc St~tes s~11 ensure that all carriers operatina 

to and. from their territories shall strictly comply with the 

tariffs adopted and approved in aecordance with the provisions 

of this Convention and, bearing in mind the comp1ianee ru1es 

and procedures established by the Conference, sbal! impose 

~ appropriate penalties for Any breaeh or violation of the s&id, 

tariffs. ?' 

AllTl:CLE 10 

. s:tGNATURE 

This Convention shall be open for sicnature by OAU Meaber 

States after its adoption by the Diplomatie Conference until 

it enters into force in aeeordaoee vith the provisions of 

Article 12. 

AltT:ICLE Il. 

RATl:FXCATl:ON 

This Convention shall De aubjeet to ratification by the 

Sicnatory States. Theao inatrwaenill of ra~ifieation shal.l he 

. depos:i.ted vith the African Civil Aviatioq Collllld •• ion • 

•• • /6 •. 
.' 
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AR1'ICLB 12 

BlfTRY I:NTO FORCE 

'Thi. Convention sball cOIIle into force on the thirti~th 
, 

day after the date of deposit of the twenty-fifth 

inatrument, of ratification or approval. 

Thereafter it shall he open for adherence by OAU • 

Mem.ber States or States eligible for OAU membership. 

This Convention shall come into force for each State 

which shall ratify, or adhere to i t, on the thirtieth 

day after the instrument of ratification or a4herence 

has heen deposi ted. 

AR'fiCLE 13 

DENUNCtAT.ION 

B.ach Contracting Statè '~ay, at any time, denounce this 

Convention through a notification addressed to the 

Secretariat of the African Ci vil Aviation Commission. 

2. Such denunciation shall become effective twelve montha 

after receipt of the notice of the denunciation by the 

Secretariat of the African Ci vil Aviation Commission; 

provid.ed, however, tha't the obligations of such 

Contractinc States resulting fram the a~ed tariffa 

ahall. cont;i..nue to be eff ecti ve until the expiry of tbe 

valldi.ty of such agreed tariffs. 

AJU'I:CLE 14 

AMEHDMENT TO THE PROv.Is:rONS OF TIE CONVENTION 

1. Any propoaed amendmen-t; to thia Convention ahall he .ub.itted 

to the Secretariat of the African Civil Aviation COGaisaion 

and :in or"der to be considered, shall he supported by at 

leaat ODe third. of the Contractins State •• . - ••• /1. 
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Wïthin ten days of.receipt of the support' of one third 

of the Contracting States, the Secretariat ~f AFCAC 

shall inform the Secretariat of the Organization of 

African Unit y who shaU determine the modalities for 

çonvening a Diplomatie Conference to consid.er the 

proposed amendmeBt. 

J. Any amendment to the provisions of this Convention shall 

~~ approved by a majority of two thi~ds of t~e Contracting 

States, and shall. become effective whe'n ratified by t'Wo 
-

thirds of the Contracting States. 

ARTICLE 15 

SETTLEMENT OF DISPUTES 
A .. ~ 

Any dispute among Contracting States relating to the 

interpretation or application of this Convention shaU' be 

resolved in accordance with the provisions of the"Charter 
, . 

of the Organization of African Unity. 

ARTICLE 16 

REGISTRATION 

As soon as this Convention has come into force, it sball he 

recistered vith the Secretariats of the Or~anization of African 

unit y, the United Nations Organization and of the International 

Civil Aviation Organization by the Secretariat of the African 

Civil Aviation Commission. 

ARTICLE 17 

NOTIFICATION 

The Secretariat of the African 

" notify the Secretariats of the 

Ci vil Aviat:Lon-· Collllllission shall 
...;-- ~ 

United Nations Organization~ the 

Oraanization of African Unit y, the International Civil Aviation 

Oraanization, the African Airlines Association and aU States 

Members of the Or~anization of African Unit y: 

1. of the deposit of any instrument of ratification, 

aclherence, approval or accession; .... \ . " .. :. 
••• /8. 
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2. of the date on whiéh the Convention ahall cOlle :iÎlto 

.. 

force;~ 

\ 

of the receipt of any notification of clenounëià.tion 

of thi's Conv~tion; 
)y 

of _any Ulendment to t~ provisions of this C6nvention. 

" 

' . • 
ARTICLE lB 

F~NAL PROVISIONS 

J 

An orip,nal copy' of this Convention .sha~l he d.epoaitecl with the 

:, ,< Secretari.at of the African Civil Aviati.on Co.-iseion for onvard ,'. 

• 

>' 
/ ' .... 

, .' \ , 
~ ; , . , 

, ' 
" 

, , 
{ 

" 

" , 

. . 

• 

transmission of certified copies to the 'Member States of 

'Orcanization of African U'nity. 

\ 
... 

• 

the 
s 

III 1f.ITHESS WHER.SOF the und.ersianed Plen:l.potentiarie. bavinc been 

fu1.y authorized have ~d this Convention. 

,'-, 
r , 
~ 

DQNE at ADDIS ASAM SOCIALlsr 8TH! OPlAN thie twelfth cial of Dec8IIIber 

One Thousand Nine Hundred and Bi,hty in tvo oriarinala in the Bncllsh 

and. French langù.B.ges, both texte beinc equally authoritatiye. " 

-.'-

. , 
, ",--,-,,-----L------ " 
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PROVISIONS FOR THE REGULATION AND eONDUeT OF THE 

AFRJ;CAN AIR TARIFF CONFERENCE ( AFRATe ) 

\ ' :r. ESTABLISHMENT OF THE CONFERENCE 

a} The African Air Tariff Conference (herein referréd to as 
AFRATC) of the African A.:Lrlines Association (here:in refer
red to as AFRAA) is hereby established in accordance with 
the Convention on the Establi'shment of the African Air 
Tariff Conference (herein referred to as the Convention 
and reproduced at ATTACItMENT 'A' to these Provisions) 
adopted at Addis Ababa on the 12th of December, 1980. 

b} AFRATC shall d~ al with pa'ssenger fares, cargo rates, and 
related condit1.ons, with respect to the following areas 
which are identified in a mapter map on- file wi th the Se
cretary General lof AFRAA (herein referred to as Secretary 

u...... _:. General). 7 

i) NORXHERN 

ii) 

;::.: 
~'J> 

- d.v) 

'r._.!. 
"-": .. 
. ~~. ~ 

./ 

Al.geria, Egypt, Libya, Morocco" Sudan and Tunisia 

WESTERN 

Cameroon, Cape Verde Islands, Central Africain Republ:ic, 
Chad, Congo ~ Bemn, Equatorial Guinea, Gabon, Gambia, 
Ghana, Guinea, Guinea Bissau, Ivory Coast, Liberia, Mali, 
Mauritania, Niger, Nigeria, Republic of Za:ire, Sao Tome 
and Principe, Senegal, Sierra Leone, Togo, Upper Volta. 

EASTERN 

Burundi, Comoro Islands, Djibouti, r..:.hiopia, Kenya, 
Madagascar, Maurit:ius, Rwanda, Seychelles Islands, Somalia, 
Tanzania and Uganda. 

SOUTHERN 

Ango~a, Botswana, Lesotho, Malawi, Mozambique, Swaziland, 
Zambia, Zimbabwe and Namibia. 

;;). 41 
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XI. OBJECtIVES 

The objectives of AFRATC ,shall be to ellsure the establishment 
of Air Tariffs"for the econoœical and orderly growth of Air 
Transport Services to, from and within Africa, and to that 
effect, the Conference shall: -,- '--' ----------- -----

~t _ 1.:'" , , $ l' 

i) consider and act upon all Tariff Matters relating to sche
dnled Air Transport Services of concern to its membersj 

ii) study, adrise and co-ordinate aIl Tariff Matters relating,. 
to non-scheduled Air Transport Services of;concern to its 
me~bers; 1,:-.-

iii)~ a~ a machinery for negotiating ali Tariff Matters re
/' latin, to -Air Transport Services of, conce'rn to its members; 

/ 
.--/ iv) oDSure that when establishing such Tariffs, the existing 

worldwide multilateral system of rKTA, shall be taken in
to ~onsideration. 

t _ 

\ 
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[II. MEMBERSHIP 

1) On1y carriers members of AFRAA sha11 be e1igib1e for member

ship in AFRATC, and al1 AFRAA members sha11 be members of 
-, 

AFRATC. --- ----. ------- - .--. - - .--- -- -.-

, ' 2}· AFRATC sha11 have two categories of members, n'ame1y: 

-; ~ - .) . , 

.' .--", - \ 

.i). Active Members 

Active members of AFRATC sha1l be Airlines operating 

international air transport ser~ices for-the carriage 

of passengers, cargo and mail regist_ered within OAU 

Member State ·or in aState eligible to OAU-membership 
1 

in which at least 51% of the capital-investment-is held 

by such State or group-of States or by one or several 

nationalsof ~uch State~ Such members sha11 be voting 

members of AFRATC. -- . ~ 

,. ".'- -

Associate members of AFRATC shall inc1ude airlines ope

rating domestic air transport services for the. carriage 

of passengers, cargo and mail registered within OAU Mem-
. . 

ber State of in aState e.1igib1e ,to OAU lPembership in 
1nvestment 

which at loast 51% of the capital!1s held by such State 

or group of such States or by one or several nationals 

of such State. Such members shall ~ non-voting m~bers 

of AFRATC. 



/ 

-4-

<IV. ACCREDITED REPRESENTATIVES 

Each member of AFRATC shall accredit in writing to the Sectetary 

General one reprcsentative ta AFRATC who shall he the Senior 

Official exercising policy authority-for. AFRATC-.Affairs or 'One 

.. of bis principal. assistants. Each .appointmen~ of such accredi

ted representative shall b~ duly executed by the Ghief Execu-
.-.:,J'~ 

tive of the member, and shall certify' tha~Jthe appointee meets 

the.qualifications require~and wit~ respect~t~ voting members 

that the appointee has full power ,and author1:.ty ~ bind the -

- appointing member on any matter during the 

and that the appointee has full powers and 

an alternate to act on bis behalf. 'Nothing 

confex:ence mee~~n.gs :1 
authori ty to appoint 

1n this paragraph , 
sball prevent any member from appointing one represe9tative for 

c 
1 

passenger matters, and on~ representativ~- for-eargo'matters. 

" -. -. .. 

r , 
- --

; -
" i .r 

> 
.-

. , ., 

-~. , 
\ 

, 
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v. OBSERVERS 

1. The Organization of AÏrican Unit y (OAU), the African Civil 

Aviation Commission (AFCAC), the United Nations Economie 

Commission for Africa (ECA) and the International Air , 
Transport Association (IATA) shal1 be entit1ed t~ attend 

and participate in a11 meetings of AFR4TC. 

2. The Secreta.ry General may invite other observers which May 

include Regional Airlines Associations to attend any or 

al1 of AFRATC meetings.~ 

-3. Observers to AFRATC shal1 have no voting right. 

4. Observers sha11 be invited not diaclose to the public or tothe 

press any information concernin~ AFRATC meetings or 

the p~g~ess or conduct thereof for the duration of such 

meetincs. 

5. Observers sh.all be full tilDe e.mployees of the organizations 

they represent, and shall be e.mployees exercising policy 

-: 6. 

-C;D:r; 0 

-::.:b, .... 
!IO-qé _ 

-~~~:. 

'..1 .:.~ 

, 
decisions on air-transport m&tters. 

Observers sha1l be al10wed to express expert views when in

vi ted by the Chairman of AFRA TC but sha11. not en&age in 

Tariff negotiations. 

\ 
t 

\ 
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VI. PURPOSES AND FUNCTIONS 

The purpose of AFRATC shall be to consider and act upon aIl ta
riff matters of concern to its Members, provided that any such 
action shall not be inconsistent with the Articles of Associa
tion of AFRAA nor with these Provisions. To that effect, AFRATC 
shall: 

~. Analyse operating costs, market research information and 
other relevant data of services operated within as weIl as 
tO/from the area of authority of AFRATC, with a view to 
evo1ving tariffs in the fo1lowing manner: 

1.a For Within Africa tariffs: 

i) Specifie tariffs sha11 be established ând trans
mitted to IATA for integration withio the Agree
ments developed by the relevant Tariff Coordina
ting Conference. -

ii) If integrationwith.in-,IXTA Agreements (for Within 
Africa tariffs) is aèhie~ed, such tariffs sha11 
be submitted to governm~ts of OAU Member States 
for approval. 

iii) If intecration within IATA Agreements (for Within 
Africa tariffs) is not achieved, then AFRATC will 
app1y the tariffs (adopted by AFRATC) after appro
val by governements of OAU Member States •. 

l.b For To/From Africa Tariffs: 

1 
1 

i) AFRATC shal1 develop necotiating positions for 
African airlines, and sha11 seek to harmonize and 
coordinate these positions within the relevant 
rATA Tariff Coordinatinc Conferences. 

ii) In the event tbat \harmonization of tariffs to/frOla 
Africa cannot be achieved throuch the relevant 
LATA Tariff Coordinatin& Conferences, AFRATC Mem
bers ahall necotiate such tariffs vith the non
AFRAA airlinea concerned l takinc the accepted ne
coti.ti~ position developed pursuant to Subpara
craph b) i) hereof as a basis for such negotia
tions. 

iii) In the event of failure to achieve agreement pur
suant to Subparagraph b) ii) above, AFRATC shall 
adopt specifie tariffs to/from Africa and such 
tariffa shall be filed vi th aIl interested govern
ments for approval. 

,. 
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'II. AUTHORITY 

1. Any action taken by AFRATC in accordance with these provi
sions shal1 he: 

2. 

a) On bchalf of the Governments of OAU Member States. 

b) Deemed to have been approved by al1 OAU Member States 
unless more than 20% of these States abject within 45 
days in writing as per Article 7 of the Convention , 

c-1) With respect to tariffs within Africa, binding on al1 
carr.:i.ers operat.:i.n& wi thi.n AFRATC Area (~). 

c-2) With respect to tariffs to/from. Africa, binding- on a11 
African Airl.ines, and subject to approva1 by other con
cerned Governments bind.i..n~ on all other airlincs opera
tin" toi f rom. AFRA TC Arca ( s ) • 

Only action in the form .of reaol.ution taken at AFRATC mee...,. 
tin.:s shal1 be bizuii.n& upon air1.:i.nes as expreased .above, / 
and no statement in the m:i..nutes of AFRATC shal1 be constJtucd 
as bind.inc action upon such airl.:i.nes. The exp.:i.ry date as/ 
vcll as the intended date of effcctiv~neBB of each resoIu-
tion shal1 be eatab1ished by AFRA TC. ' 

-, 
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VIII. MEETINGS OF THE CO~rERENCE 

1. Regular meetings of AFRATC to agree fares and/or rates and/ 
or the conditions of their use shall be held not less fre7 
quently than once every two years at a time determinerl-bY/~ 
the preceding meeting at which fares and/or r~tes, respec
tively, are agreed. The place of such meetings shall be de
termined by the Secretary General considering any recommen
dation of AFRATC, at its prdvious regular meeting. 

2. Such meetings dealing with passenger or cargo matters May 
be called jointly or separately as may be required. 

3. AlI other meetings shall be considered as special meetings 
Such special meetings shall be called by the Secretary, 
whenever and for such-time, place or purpose as the SeCre
tary General or the Executive Committee May in writing di-

4. 

5. 

rect.! .,~ 

The Secretary shall 0ive at least 90 days' notice by mail,~ 
telegramme or cable to each member of AFRATC before the da
te fixed f, r any meeting, and such notice sha11 contain the 
date, the place and the scope of the agenda of the meeting, 
except that only fifteen days' notice of a meeting reques
ted by the Secretary General or the·· Executi ve Committee 

. need be gi ven. 

Any member seeking ta have a matter related to fares or 
rates placed before AFRATC for action or for discussion, 
may make request therefore by presenting such matter in ade
quate.written detail ~o the Secretary not less than 60 days 
prior to the meeting; describing clearly-the problem and re
commended solution and including any necessary documentation 
to support it. The Secretary shall place and appropriately 
designate on the agenda for the next.meeting of the Confe
rence aIl matters that have been sa presented, provided that 
matters received by the Secretary less than 60 days prior 
to a meeting-will not be included in the agenda for that 
meeting, but wil~, unless disposed of by unanimous voting 
at AFRATC, be inc1uded in the agenda for the next subsequent 
meeting. 

6. Fort y five days prior to re~lar meetings of each AFRATC, 
and not less tban 15 days prior ta the date of a special 
meeting, a copy of the a,en~ shall be mailed by the Secre
tary to each member. Only such business for which notice 
has been 50 given and which has been designated for action 
on the agenda for any meeting of AFRATC may be acted upon 
at that meetin~. Any business which was not included in 
such notice, will be limited to discussion only except that 
any such business may be acted upon at that meeting by the 
unanimous vote of aIl mesnbers of AFRATC. 

1 

'J. A simple majority of voting members shall constitute 'a quortllll 1 

of AFRATC. 

8. In the event that there is a prevailing situation that calls 
for a meeting within an Area or between an Area and another 
Area members may meet priar ta ~~RATC meetings. 

1 
f , 
J 
1 , 
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9. By agreement with the IATA Secretariat~ AFRATC Secretariat 
sha11 submit joint African Airlines tariff proposals 30 
days prior to reguiar meetings and at the opening ~y of 
Special meetings of IATA. 

:: 
\ 

J 
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IX. CONFERENCE ACTION - VOTING 

1. Each.voting member shall h~ve only one vote to be cast 

by its duly accredited representative, or accredited 

al.te~ate. 

2. Voting by proxy shall not be permitted. 

3. In a.ll cases abstensions shall be counted ~s affirmative 

votes. 

4. Action by AFRATC on matters relating to fares and rates, 

and th.e conditions appl.icabl.e to their use can only be 

taken on unanimous vote of members present and voting. 

5. Adoption by cable/mail shall. he deemed to be similar to 

Conference action. 

6. - Unanimous vote of voting memhers present at a meetinc 

shall he deemed as action by AFRATe. 

\ 

--
, 
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X. OFFICERS 

1. MUTe shall bave three officers: a Cbairman, Vice-Chairman 
and Secretary provided that there may he separate officers 
for Passenger matters and for Cargo matters, respectively. 

2. The Secretary and the staff for AFRATC shall he proY:l.ded by 
the Secretary General and shall be employees of AFRAA inde
p~dent of any of the members of MRAA. 

3. The Chairman and the Vl.ce-Chairman of AFRATC who shall be 
elected by a majori ty vote of the members of MRATC present 
at a recular AFRATC meeting, shall take office from the clo
ae of such ~e&U1ar meeting, and shaI1 hold office until the 
close of the next subsequent regular such meeting, without 
compensation. 

4. The elected Chairman of AFRATC shall preside at aIl the mee
tilli"B 'of AFRATC. In bis absence the Vice-Chairman sllall pre
aide. In the absence or unavailability of the Chairman and 
Vice-Chairœan, the quorum sball elect. by a majority vote 
or by secret ballot, its ActinC Cbairman for that meeting. 

5. The Secretary shall serve as Secretary of AFRATC and each 
are. meetines and shall keep the records thereof and shall 
perfOJ"lll such duties as are requ.ired of him hereunder and 
auch other duties as are required of h.im by AFRATC and by 
authority of the Secretary General. The Chairman and Secre
tary ahall advise the Secreta~ General of action taken at 
.\FRATC. 
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COllFEJŒJf(:B BUDGET AND DUES- • l 

&." } :,_ ... 

and the apportionment thereof in t,he f orm' ' 
- . _ -. ~ ~..t ~ ~ :1. _ 

of _bership dues and fees. s~ll he e~tabli.bed. by AFRA! 

in' a- fonaat prescribed' by t4e Ex~cutive' Coaù.ttee and pre-
'":J.. L 4. •• • l. _. L-'" II. ~ ~-

.ented to the Annual Genera~ Assembly for approval • 
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"XXX. COMMXTTEES - SUB-COMMIXTEES AND WORKING GROUPS: 

;; , 

t 

1. "DR.A1'C shaU estab1ish Any Com.mlttees, Sub-Committees 

and workinc croups as may be necessary to ensure the 

"'. .pprop~iA't;e "functionina of the Conference. " 
. "'\: .. ~ .. _:' .... _.;. ' .. ~ ~ .,~- -.. ' .... ' 

I~. " ~,.1 rJ't;·t ... 

Co=mittees, Sub-Committoes and workin" 
J 

be stab1ished by the Conference ... 

, " 

croups aha11 

~ 

3. MRATC .... y ca11 upon any StandinC Committees or Sub
ColIIIIIittees of MRAA to provide auPPQ,1't services ,that 
-7 be required. 

/. 

Î 
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XIII. COMPLIANCE AND ENFORCEMENT 

" 1 Consistent with the Arlic,le (1) of these provi.sions, a cO~li~ 

ce an~ enforcëïn~nt machine-r; shail be established in aC~~~anc. 
" -

with Article 9 of the Convention -on AFRATC. In this respect) 

IATA Compliance and Enforcement Machinery may be cal1ed Upon olt 

the request of the AFRAA Executive ColI\.IDittee for enforcement' Qi 

ResolU:ti~n~ adopted in acc~rdance -~i.th AFRATC Conference ProVi-

sions. The a~~~~r;a..t~ ve and fi~.ancial detail,s of such machine-

ry sha1l. be agreed between AFRAA and IATA. 
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XIV. INTERPRETATIONS AND AMENDMEl~'iS OF THES!! PROVISIONS 

Proposa1s for interpretation and amendments of these provisions 

sha11 be discussed at the Conference, and when unanimously adop

ted sha11 he subjected to approval. by the Executive Committee. 

< .. 
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RULES AND PROCEOURES-AFRATC 

PUR?OSE 

The purpose 
bu~iness of 
cian d.y and 

\ 
C9..lI.IRMAN 

of AFRATC Hules and Procedures" is to ensure that the 
each meeting will be coud ucted as C;t:i~kly, ef<f i-
in as orderly a manner as possible. 

!.) 

~ 

1 
The Chairman as the pres iding off icer of the meeting shall 
be responsible for: ". .. 

a) mainta±ning order: 
b) protecting the rights of all rep!:"esentatives; and 
c) seeing that bus iness i5 properly brought before the 

meeting and acted on. 

2) The Chairman shall conduct the meeting impartially, Normal
ly he will confine himsel f to stateruents of facts. If he 
wishes to express a personal opinion, he shall appoint a 
temporary Chairman and not resume the Chair until the matter 
under the discussion has been dffcided.· 

3) The Chairman shall rule out of order aIl remarks that are 
not revelant to the matter under discussion. 

.1. ) 

~} 

3) 

/1 , 
- 1 

N0 person shall speak without first obtaining recognition 
from the Chairman. t 
hll remarks shall be made to the Chairman and not t}l,e l'Qec~-
ing or to any other person. / 
Only one representative of each conference member shall 
normally sit at the confernece table. 
The Chairman shall ensure that all statements are expressed 
in clear and audible voi ce.; 

l) Action shall be taken on matters which have been clearly and 
!:ully noted on the Agenda for action. 

a) The agenda shall include as an item for action revalida
tion of resol utions' due to expire to which end the 
Secretariat will submit during the Conference meeting an 
appropriate liste Such list shall.be for revalidation 
purposes only and shall not relieve members of the 
obligation as provided above to place on the agenda 
proposed changes desired in a conference resolution. 

b) After the closing date of the 5ubmission of items tor 
the agenda members may submit only doc uments which stem 
directly from items on' the agenda. If such further 
submissions are received by the secretary 30 or more 

.. 
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c) 

-, , .. , 

days before AFRATC, they shall be circulated as norrnally 
Induced agenda submissions received less than 30 days 
before AFRATC, shail be dlstributeè at the AF~~TC. Any 
such submissians may be sUPJect ta comment by other 
members. However, sucr: comments shall be circ:..llated ta 
the membe:-sh ip unless cons è.dered ta be irrelevant ,by the 

,Chalrman. The Chairma:1's rullng, as to the aàm1..SS1Dl
Ilty 6f such subrnissions to a matter duly placed on the 
agenda shall be flnal. 

~o proviàe other members with advance noti~e·of the 
positions to be taken on fares anè/or rate matters, each 
member sh aIl, on a sta ted da te pr ior to commencement of 
tne AFRATC, adv ise the Secretary at the site what its 
position 'will be. Absence of such sub:nissions by. a 
:nem!:>er shall be deemeè te ind icate the member' s 
preference for status quo position. A written tabula
tion of the sta tements will be prepared by the Secre
tariat and made available ta accrediteà representatives 
prior to the opening of> AFRATC. u The foregoing does not 

-relieve members from the responsility of submitting 
al~erations ta fares & rates as required Sections V and 
VI of the Provisions for the regulation and Conduct of 
AFR'l'C. ' 

~re a change in a fare or rat~ resolution affects the 
zcope of applicability of any passenger or cargo pro~e
dural resolution, the latter may also be dealt with on 
the agenda of the AFRATC, as applicable. 

e) Where a resolution appl ies to both passenger and cargo 
matters, the Passenger Tariff Conference shall be deemed 
the senior parent body for general purposes and shall 
take action on such resolution (e.g. revalidation and/ 
or amendrnent(s). Action 50 taken shaH apply automa
ticaIIy to the correspond ing cargo version and shall not 
require further action by the Cargo Tariffs Conference. 
However, should essentially different conditions be 
required for the cargo version of such general resolu
tion 1 proposaIs must be submitted for inclusion in the 
agenda of the Cargo Tariffs Conference for its action. 
(For example: if a resolution of general application i5 
rescinded at a Passengers Conference but is still 
rcquired for cargo purposes 1 action for readoption must 
be taken at the Cargo Tariff Conference). 

2} Business will be taken up in the following order: 

" a) Meeting called to order by the Chairman; 
b) Minutes of prev tous meeting approved: 
c) Committee Reports received and acted on; 
d) Unfinished business acted oni 
e) New business acteà oni 
f) Budget Matters: 
9) Election of officers; 

C 
t 

\ 
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h) Oa~e of next meeting; and 
i) Meeting adjourned 

::; 1 In order that avallable tlme shall be utilised efficienlIy, 
the Chairman may impose in advance a timé limit for each 
ltern or for each speaker. 

• , . ::.:.tters shall not be debated or discussed unl~ss: 

n) a written proposaI has been filed with the secretarYi 
and 

h) the manner has been proposed in the form of a motio~ by 
one persan and second by another. 

:.: j ,\ t-'J. r.otion once decided shall not be reconsidered, unless upon 
, <.:onsent of aIl the representatives present. 
\ 1 \ ,--;y: 

3) \The Chairman may entertain at any time' at his discretion a 
mo~on to ·put the question" under consi~eration: if such a 
kotion is carried by a majoritYiof the representativcs 
pr~sent, the question ,shall be voted upon forthwith. 
\ 

~ .~ n"'n'V"NTC' co' 6.\ J .. ~ .~ - - -
.1: ;.l:\ar.dments that are relevant to the motion under d iscuszion 

~~él7 be proposed and seconded; if adopted, the amendment 
~hall be incorporated into or substituted for the motion. 

2~ The Chalrman shall not accept any amendment to a motion that 
hao the effect of completely null ifying the motion. 

3) An amendment te an amendment may be proposed, but no more 
thal1 two amendments to the same motion shall be before the 
meeting at one time. 

4:' 1.1 the event of general consent, amendments may be adopted 
witho,ut a formal vote. 

5} Amendments may be proposed verbally during the discussion; 
prov ided that the Chairman may, at his discretion, requi re 
thG proponent to ,make wri tten presentation thereof. 

6) Amendments shall bé voted on in the reverse order in which 
they have been madei e.g. where a motion, followed by 
Amendment A, then Amendment B, has been made; the order of 
voting shall be: 

éI) knendment B; 
b) P~endment A (as modified by Amendment B); 
c) The motion (as modified by Amenàment A and B). 



VO'!'!NG 

1; 'l'he Chalrrnan will restate the motion before putting it to ès 

.. "ote. If he should not do 50, a restatement may be reques
ted by any representative. 

2j Frocedural motions ether than Recornmended Practices shall be 
aGCpted by a simple maJority vote of the representatives 
p=esent and Recommended Practices shall be adopted by a two
thirds vote of the representcj!tives present; in -e~ther case 
~hstentions shall ceunt as nègative votes. Substantive 
,-lotions (Le. motion intended to result in bind ing èonfer-
... ::cc action) shail be by unanimous vote, except as otherwise 
~~ated in the Tariff Conference Provisions. Abstentions 
upûn substantive motions and motions for the division and 
a?portionment of'expenses of AFRATC shall count as affirrna
,;:iv~ votes. 

3) normally the Chairman will not vote. However, if a Chairman 
who i~ an Accredited Representative of a ~er elects to 
CùB~ his vote, he shall explain the reasons for doing 50. 

1 

M ... ·':tings, includinq aIl sessions thereof, shall commence prompt-
1" c::! timc or as soon as the quorum has been assembled. 

i:'.1:: 'veilJht shall be qiven to aIl recornmendations contained in 
C~~itt~e or Sub-Committee Reports. Where the vote in the 
C:rnmi ttee or Sub-Cornrni ttee has been unanimous or by a strong 
!ncljo=ity, the Chairman shall endeavour to avoid any discussion 
c':: th'~ subject. 

rif.'-JOURN1·1ENT OR RECESSED AFRATC (S) 

1) Neetings shall be adjourned or recessed when determined by 
the Chairman, unless opposed by a majority of representa
tives present. 

2} Subject to these Rules and Procedures, the following guide
l ines shall be used in the event of an impasse in AFRATC 
negotiations; 

a} The Chairman and the Secretary, jointly shall decide the 
point at which, in their opinion, the sUbject-matter and/ 
or package has been developed to a point where al ternate 
options are clearly and suitably defined. 

b) The Chairman shall then recess AFRATC for a brief period. 

c) During the recessed period: 



i) a report on AFRATC position shall be distributed to 
the Senior Tariff Official and Accredited Conference 
Representatives as per Section III, Part 8, of the 
Tariff Handbook~ 

ii) the Secretary General, the Traffic Committee Chairman 
and the Chairman of AFRATC, jointly shall review the 
situation and ini tiate action as appropri te to the 
circumstances (telexes, telephone contacts, vis i ts, 
etc.). __ 

.. 
d) After such joint review, and dependent upon the result 

of the action taken: 

i) the Secretary General shall rcquest the Chairman of 
AFRATC to declare the meeting closed if it is consi
dered that the reconvening of AFRATC is not war
ranted, or 

i i) the Secretary General shall reconvene AFRATC wh ich 
shall be: 

(aa) of a specif ied 1 imi ted duration (for instance, 
2-5 days), 

(bb) attended by the Accredite<! Conference Reprcsen
tati ve or an al ternate of a senior or similar 
status w~thin the company, 

(cc) closed, and discussion on the subject matter 
terminated, unless agreement is reached wi thin 
the time period allotted for the reconvened 
conference. 

1) (a) Regular Passenger Tariff Conference shall normally be 
convened in al terna te years not later than the las t week 
of September. Regular Cargo Tariff Conference shall 
normally he convened in other al ternate years, not later 
than the last week in May. 

(b) vlorking hours and d uratittn of meetings shall be as 
determined by the Chairman, unless opposed by a majority 
of representatives present and vot~ng. 

(C:.L_Location of the next AFRATC meeting shaH be discussed 
~~~ prior to the end of AFRATC while heads of delegation are 

still in attendance. 

(d) The Secretariat will accumulate and maintain information 
as to AFRATC requirements and suitable sites where 
AFRATC might be held; a delegation wishing to invi te 
AFRATC to he held in its ocuntry shall ascertain, prior 
to extending an invitation, from the Secretariat what 

-:> 
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AFRATC requirements' are and whether adequate facilities b 
are available in such country. 

ACCREDITATION OF REPRESENTATIVES 

ARTICLE III, Paragraph (2) of the Provisions for Regulation and 
.:oncl uct of AFRATC Ind icates the proced ure for accred i ting 
rept"esentatives to AFRATC. A forro of appointment is required 
for AFRATC in which a member of AFRAA is a member; The off lc ial 
AFRA.~ forro of appointment for accredited representatives of 
nember airl Ines to AFRATC as well as the off icial forms for 
:.otification of accredited representatives fpr Joint Meetings or 
for appointment of alternate to accredited representatives of 
f1eI.1CJE'r airlines to AFRATC, are shown on the followi!lg sheets as 
follows: 

Sheet l 
Sheet 2 

ACCREDITATION OF REPRESENTATIVES 
APPOINTMENT OF ALTERNATE TO ACCREDITED 
REPRESENTATIVE 

'il1e above sheuld be forwarded te the Secretary. 

PRESS CONTACTS FOR TARIFF MEETINGS 

M'RATC-sets forth certain requirements wi th respect to 
<lisclosure of information. In addition, the Tariff Cornmittee 

~h:l:::; Qdoptcd the following principles: 

1) t"1hen the Chairman or any member of a .Working Group, other 
than a high level policy group, is contacted by the press in 
connection with the work of the group, he should be required 
to refuse comments and refer the press representatives to 
AFRAA Headquarters. 

2) Neitner the Chairman nor any memqer of a high level policy 
group should communicate wi th th~ press reg arding the 
group 's activities this function being 1eft to the Secretary 
General or in his absence, the Secretary, who shall give 
on1y such information ta the press representatives as is 
authorized by the group chairman. 

1 
! 1. 
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PO 8011 20118. 
Nairobi, Kenya 

SUMMARY OF THE PROCEEDUlGS AND DECISIONS TAKEN B '{ 
: 

• 'f'" 

'\r: 

THE 3RD MEETING OF EXPERn1E~TAL AfRA TC 

NAIROBI: 18 - 21 SEPTEMBfR, 1984 

. l" 
hl, ': 3rd meeting of Experimental AFRATC was held in Nairobi from 

J8th t~ 21st September, 1984 and was Chàired by Mr. L.S. Namukombo 
~f Zalllbia Airways. The meeting took the fo1lowing dec.l.sions on 
,the _proposed agenda : 

Status of the Ratification of the Convention 
on the Establishment of AFRA~~ 

, ----------------
1~:ciBi~~ :0: (1) ; 

1. 
BavLng been informed on t~e status of ratification of the C0nvention 
on 'the Establishment of AFRATC by the Observer vf AFCAC, (Si.;~teen 
signatures and tW0 ratifications), a.ld on the recommendations of' 

1 the 4th Conference vf African Ministers of Transport and Cvmmunica
tions by the Observer from ECA, the meeting agreed on _the f0110wing 

• lIleasures to expedite the ratif ication of the Convention 
• ~ l, ;" 

~~l'i)' A detailed technical briefing paper be prepared by the 
• f;~~ 'Organizations concerned, i. e. OAU/ECA/ AFCAC and AFRAA for--__ _ 
~ use in the collective eff0rt ta expedite the ratification -----~~-, 
l.t~ of the Cùnvention. The paper, after approval by the four 

Organizations, shall be circulated ta Governments by the 
:,l.: ECA, and AFCAC and to African AirJ.ines by AFMA. The outline 

of the paper is attached hereto. · ~, , " ~ 
~~iL)· AF~C Bureau ls urged to use the ùccasion of the 9th 

• t,1. Plennary Session to bring the matter. of -ratification of the 
~ Convention to the attention of Civil Aviation Authorities • .>, with a view tù securing additional signatures during the 

• ~:; ses~ion.' - -- . ' ; 

• 2";e Decision No. (2) Yield Imprùvement Prùgrammes 
,J!! ;Je 

• Having been informed on the pr0gress .::If the Fair Deal Monitoring 
• Prvgramme world wide, and having received reports fr0m delegates 

~n the prùgress achieved in their respective territories, the 
• meeting re-affirmed the importance ànd urgency of establishing 

~frica. wide Local Yield Imprvvement Commit tees. In this respect 
• l.t was .a,greed to esi:.ablish optimum co-opex:-ation among Local 
• ~~ittees within the f0ur sub-regions of Africa on the one 

hand and among the re~ional gr0upings un the the other hand. 
This, it was agreed, would be a first step t0wards the ' 
establishment of an Africa-wide Tariff Int<~grity Monitoring 

1 Group;- Due tJ the necessity of involving Civil Aviation 
1 Authorities in implementing the pr"grarnme, it was agreed 
- t~at such continental bùdy shall have close association 

. 

Ioil:th ..AfCAC. The Legal C0mmittee of AFRAA shall be requested 
_ ta draft Standard Agreements fùr c0-operation among Local 
~ rt)mmittees and regi onal groupings. 

11·~: It-
~, • •• .... ...!_-!.5 Ui mr 
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3. Prùral LJ[}, ~Iatter.s 

',\ ~ ... It • .;as the general agreement vf the meeting, that the matter 
re(juired in-depth study as it advc!rsely affected the African 
Carriers' revenues especiall~ in respect vf the Nùrth Atlantic 
Pr"ration. 

Cvnsequently, in accordance with the directive ,Ji the Couunerclal 
and Marketing Directùrs Sem~nar, held in Nairobi from_14th to 
16th February, 1984, the meeting agreed tv carry out thi~ 
directive as a matter vf priority, and requested that the 
AFRAA Secretariat write tù the Ch~ef Executives of MS~LN/uylwr/ 
RK/~C/ET/K~/GH and \:lZ, who are memb.ers of the Tas~ Fvrce on 
Prùration, to expeditely permit their respective experts on 
Tariffs and Prvration Matters t0 attend a meeting tv he held 

. 
l 

in Nairobi frvm 6th t.J 9th November, 1984. This meeting shall J •• ~ 
studf and recommend suitable means and ways of alleviating 
the current losses that African Airlines are experiencing by 

_ way vf Proration on the North Atlantic and submit same to 
the nen rATA General _Prorate meeting .fvr advption. 

------,~-_.. .--

Decision Nv. Tariff Matters 
" 

wITHIN AFRlCA: " JI' 

, ' 

1. Fares Increases 
1.' 

It was resolved that the f0llowing increases shall be acceptable 
t0 AFRATC members 

-.~, 

,~ -
:.J 

2. Fares Structure 

,J ) c',:, 

5% acroas the board except' : '/; 
, ~ . ' "; • 1 \..1 1. C .. 

, " 

Status quo from Ethiopia, Ghana, Nigeria, 
'Tanzania~ zambia. 

l' • 
:.. - .1 '~r 

Status quo between Zaire ùn one ~and and , 
Ethiopia, Ghana, Nigeria, Tanzania an~,.) ~: 
Zambia on the vther - handj "'CL \ 

Statua' quo between 
Ethiopia;/Tanzania 

., r 

hand. '. 

Kenya 0;;' o~e ha~tdhaelrj~d~:~ ~ 
/zambia orr the 'V • 

f' i' 
- ~- .~ : '~~;~ .' ';'~: .,~tY 

- -' " 

Present Res01ution '072b ta be cancelled and all,fares currently / 
under this resvlution tv be transferred tv new resùlutiùn, which 
will incùrporate the present Res01ution 07lw~. Hvwever, it was • 
agreed that the current fares under Resolution 072b which are 
abùve 140% of the normal one w~'Ecùnomy Class shall be maintained 
as an attachment. This exercise is basically an amalgamatiùn or 
the tWJ resùlutions currently in existence W1thin Africa. 

The new resalution will read as follows : 

Proposed Resùlution for Excursion Fare~within Africa Sub-Area 

---------------------------------~----------------------------. '_:.L 

• /. 3 
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APPLICAT.ION 

TC members may establish Excurs~on Fares for Ecunomy round 
or circle trips for travel betwccn points in within Africa 
Sub-Area 3 subject to the cùnditions here0f. 

2. FARES 

(a) the rares shall not be less than 140% of the applicable 
normal one way Economy Class farc. 

(b) ex~sting fares filed under 072B which are abùve l.tO% 
of the normal one way Economy Class fare arc publ1shcd in 
Attachment liA fi. 

Cc) these fares shall only apply when tickets are purchased 
at such fares prior to commencement of travelo 

3. MJl{IMUM STAY 

(a) 7 days -

(b) the minimum stay period means the number of days, 
counting from the day aft~r c0mmencement ùf travel to 
the earliest day return travel roay C0mmence from the 

point of turnaround. 

4. MAXIMUM STAY 

(a) 30 days 

(b) the maximum stay period means the number-of-days 
counting fr0m the day of commencement of travel to the 

; last day- return travel may conunence frùm th~ point of .. ...-
, - turnaround. " l', 

~! f ~ 

" 
.: ' . , 
i 

(c) extension o~ validity on medical grounds,- as 
p~ovidèd in ,Resolution 735a, paragraph (3), is not 
permitted. \' 

5't 1
-.. STOP aVERS 

:'" ~'1 I~ t= " ,.,,-. ". 
One stùp over in either outboonO:::"or:rinbound direction shall 
be permitted provi.ded that no "s;t"op'~o';eI' shall he permitted 
for travel solely within the followirig area~ : 
~' 

~~ 
,~J 
:t~-

~;
y~ , 

-.. 

.. 
- ( , 

a) Algeria, Egypt, Libya, Morocco, Sudan and Tunisia 
• _ Jo 1 _ \. 

b) éameroon, Cape Verde Islands, Central African 
Republic, Chad, Congo, Benin, Equatùrial GudDea, 
Gabon, 9ambia, Ghana, Guinea, Guinea Bissau, 
Ivory Coast, Liberia, Mali, Mauritanj.a, Niger, 
Nigeria, Republic of Zaire, Saa Tome, ,Principe, 
Senegal, Sierra Leone, Togo and Upper'Volta. 

4': J:... 

c) Burundi, Cornaro Islands, Djibouti, Ethiopia, 
Kenya, Madagascar, Mauriti.us, Rwanda, Sev~helles, 
Somalia, Tanzania and Uganda. 

~f·t' 

.~ 1;,- d) Angola, Bùtswana" Lesotho, Malawi, Mozambique, 
Swaziland, Zambia, L.~tbabwe~ Na1llibia (South West Africa), 
and South Africa. 

1 1 
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6. ADVERTISING SALES 

Limited .. to, Afr~ca Su~-region. 

7. DISCOUNTS 

. 
(a) Tour conductor: discounts, as provided in 
Res~lution 204, shall not apply. 

(b) Agents discounts as provided in Resolution 880, 
shall nat apply. ~. 

8. RESERVATIONS? PAYMENT AND TrCKETING 

Reservations of outb0'fld journeys shall be made at the 
time of ticketing. 

9. PASSENGER EXPENSES 

Absorption of passenger expenses en route as provided 
in Resolution 102, shall not be permitted. 

la. CANCELLATION, REFUNDS AND RE-ROUTING 

(a) Prior to departure : 

In the event of cancellation the refundable amount shall 
,,~ii.z:'::bO>:lOO% of the fare paid subject to Carriers' conditions 

#- of 'refund. ' 

(b) After Travel has Conunenced : 

Refund shall be the difference between the fare paid 
and the normal one way journey performed. . _, 

(c) Re-routins:: 

, 1 

Re-routing shall be perm1.tted prùvided cùnd1.tion (5) 
\' '-'-

abùve 1.s adhered to. ./ 
1 

Notwithstanding the above agreement, the following AFRATC 
members had. reservations 

- .. '" 

- ' .... 

GN 

RI( 

ET 

. .! 'L 

subject tv ch,e<?king figures 
Il 

negative reservation on concept 
of introducing Excursion Fares 
between Addis Ababa and Nairobi, 
Dares Salaam and Khartoum. 
However, prepared to accept the 
resolution if it excluded 
introduction of same within the 
radius of 1,500 miles. 

./. 5 
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Deci.sion No. (5) 

,r-' 

-5-

Extra Mi.Leage Lusaka and Entebbe 
via Dares Salaam/Nairobi 

;fi;:: . 
t-It was proposed to the proponent (TC) to file with 1rthe 
.J.ATA Secretariat the request for reducing the inflated 
'mileage between DAR and EBB and between NBO and EBB if 
their request to avoid the M25 and M5 surcharges respetot 

·ctively, was to be accepted. Th~s, the proponent agreed 
- t.J do. 

'6. Decision No. (6) : Business Class 
~..,.! .. 

,~he idea of Lntroducing Business Class at the normal Economy 
Class fare, as proposed by ET, was unanimously rejected. by 

meeting. _ However, it was also the consensus of the 
eting that if same were to be surcnarged at 15 - 20%, 
Lc->u1d be acc0nunodated. 

Decision No. (7) Europe(Africa 

Fares Increases 
1 ______________ _ 

agreement was reached to have .higher increases from 
Afri.ca based vn the following percentages : 

5% effective; 01 April, 1985 

5% effective 01 November, '1985 except to Ghana 
and RK countries which. will be subject for 

, checking of f af"e leve1s. 

As regards to increases fr0m Africa, the 
meeting believed that until a reasonable 
amount of'increase was effected from 

\. Europe, African carriers will find it 
very difficul t to accept incveases fr0m 
their own countries. 

Decision No. (8) : Fare Stecture 

re W3S no firm requirement f0r any change in the current 
es structure, except with respect to Business Class wher-e 

. was agreed that same sh0uld be at a level of 15-20% of 
e normal Economy CLass Fare, with a negative reservation 
Ethiopian Airlines. 

;' Decision NL>. (9) : Date and Venue of Next Meetin~ .. 
was decided to ho1d the next meeting of Experimental 

AFRATC in Nairobi from 3rd to 6th September, 1985. 

1:. 
... SIGNED 

~4- .--V~ M. .8. ZARROUG 

TRAFFIC DIRECTOR ... AFRAA 

c 
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A-f'l'e 1('.]; IX V 1 

Ar<t:icle 8 

Princip' es Governing Operation of Agreed Services 

, Ir, • 

1) The designated airlines of the two Contracting Partie~-, shaH 

be afforded fair and equitable treatment in order that they , 
may enjoy equal opportuniry in the operation of the agreed 

services. In operating thue services, the airline of each 

Contracting Party ahOll1 take into aCcoUDt the interests of 

the airline of the other Contracting Pany 50 aa not ~. affect 

unduly the services which the other pro';idu on the who le o'r 

part of the specified routes. 

2) The ope~ation of the agreed serVice; betv~en the territories 

J) 

4) 

of the Contraccing Parties in bath directiqns along the specified 

routes constitut.1}s a basic and primary rignt of the t-... o 

Contracting Parties. 

The primary objective of the ContrOlc~ing Parcies,shall be the 

provision of cap~city Adequate for the current and, reasonably 

anticip~ted requirements for the carriage, at a reasonable 

Ioad fact':lr, of passengers and cargo inc.1uding mail originacing 

from the territory of one Contracting Party and destined for 

the territory of the other Contra-:ting Party. 

For the operation of nhe agreed serv~ce3: ) . 
a) the total capacity provided on each of the S~~Cified 

routes shaH be determined by )the aeronautical 

authorities having regard to the actual an) r~a30nably 
anticipatad traffic requir~ents 

--------_ .... _. ~,- ....... __ .. ~~-~ 
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b) 

,. ----. , 
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- 18 -

\ ... , 

the capacity nf.r:ed to i~ lub-paragraph 3 (a:) above 

aball be diviàed .quitably b.~.,een the de,ipat.cl 

airlin •• of ch. ,two Ccmtracting Parties ; 

provisic:as may alao be made by the Contraccing Parti •• 

for the eauiage of pa8lel1get'l and cargo inc:ludil1g ./ 

uil. taün on board or di.chargN ~t points on tlfe 

.p.cified routes in the tarritories of State other .. \ ' " 

thall the Contr~ting P~rti... In doÏ!lS so, the 

fol1owing factors, .hall be talten/into aceount 

(amou, otbers): .. ' 

i) - .traifie requiremeDu beeween .uch pointa and 
~ 

the territory of the Coutracting Pany vtibse . 
d •• iana~ed airline d •• i.re3 to opeTate a •• niee 

~ that rouee ; 

li) - traffie requiremenu of the areà'{ through ~hich 

the agreed service pass •• after taking accoUDt 
" ~ 

iii) 

iv) 

,of ..,ther transport servi:es estab"{Ï8hed by airlbes 

or the St.aces eomprising clle ai-ea 

the requiremenu of tbro~ airlillè operadon i~ 
'. 

any; 

if aither Contrac t~g party considera chat the 

operation of its designated airline on third aIld 

, ,fourch freedoms traffic rights ber:ween ~d States 

other than the Contratr.ing Parties o~A:01IIIIIIOn aeetora. 

are affected by the operations of t:he designatad 

airline of the o~her Coneracting Party. it may Teque.t 

con.ultatien in ac:cordance with Article 16 of this 

Aareement ai.me.d &e reachicg a mut ua l A~f!ement 

mt.nded to rectify the situation. Panding auch/an 

aare_nt. the axisting arTmlgementa in thia regard 

ahall c~ntinue to apply. 

(*) Paraaraph "Cl~ ,ball be put: f'lnly when negotiating Jlfth Freedom 'rraffic Riche •• 

--~---

! 
l 
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- lia orcier co .ar: uasc:.:w.b i. flac.t\il.tiol1s l)~ 'mexptcted . 

. . UTaffic daaand, 0 f ~ tr.lÇOrar'j' c:~.traete::, ~ the dllaipated 

airlin .. of the C-oIO ton~cting Parties Ihall agre~ 

beewec themaelves on(s'.1itab:'e tDe9aUr~a to 1I\eet this 

t...,orary inct ... se in t.raffio:. A11y .\iree_nt conc~ûd.sd 

beCV •• n the drlines .md any amendma..nts ,the:-et::» shall 

be lubtaitted for ap~rov11 to the "'~or.autical authorir:ie.s 

of the two Contracting p .. :-tie5 • 

, 
- lof tbe d •• ianated aitline oi one Contracting Party doea not 

• Viah to uae, on any "ne or lDOre of t~ 3pecified rouc:es t , 

part of a11 of the capa.city a!located to ~t, it may conault 

che ct •• ianated airline of the o';her Contracting Party with 

a vie.,. to transferring t;o the la~t9!' for a fi:ced period and 

(Ill tanua to be IDUt'.J.i.lly agraed, ~he whe le or pa~t of the 

c~ity at its Qiipo .. ~l o;ithln t~a ag;:-eed linuts. 

The ~d •• ian ... ~~~.airl.ine wich has l'mafenad all or pa~t 
~ . 

of iu ~a~ty ma,!, racover th~ 8~e at > the end of the 

aar •• d period. 'Any agreement con.luciea oetveen tha airlines 
\ , 

~ any arendmenc thtà-tto shall he auomitted for approva! 

to th~ aeronautic.al a'.l.thori~l'às-- of both Cont=ao::tin~ Parties. 
1 1 

IJ 

, . 
---------_,~ Pur~U+t_ ~o the provision. of Article 16 of'thia .eement,. 

.. .. 

- Th"'-"J:!l.g,~ucical aùthorities ahall from time to time agrée 

on "the manner in which the provi~ions of chis article .hall 

be implemented. 

Article 9 

A1rports and Facil~ty Charges 
1 
1 

The charles imposed in the '~err' 

Coutractina Party for the use of ai r'ta and otber ai: navigation 

. f.ciliti •• by the è designated airline of the 

:lOt be hiiher than those i~oaed 

natiorul air lil:.e eng=lgtd in li1l\ilar internati'Onal 

• 

1 

~ . J~ 
~:~,f~~ ... -, ~t-,,---.-"~-" .. --------~-;.'-.:r~,'-.J.,,~ .~"'.~.'.,-:", .. '-.,--_____ --' .... ,,,'!"" -::-.,-0----:. .. 
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Ar";; c1e 8 

Pr1nciples Governing Operation of Agreed Serli~.:as 

1) - rhe designaud airiines ai the t:wo Ccllt:;rac:::.ng P~~ti •• aball 

be atford.ad fair and equitable treatme::k in order :naC ~hlY 

may enjoy equal ol'Portucity in the ope=_~ior. of tbe agr •• 1i 

.ervic.es. 'They sh.ll t take into account ~:'-air mutu.l inter.st:s 

ID a. not: to .ffect undulz thaie restlec:~·'1! .ser-.ricea • , , 

2) - ID the op.ration of the agrud allrvice& 11 the :,uiif1&~ed a:'r;.ia. 

of either Contracti?8 Par::y sh.ll retain as i::.a primar.r objec:ti'1e 

the provision, At: a :easonabl .. load !,llet.Jr. of c.aiJaciey adequat. 

CO t:he c:urreut and re.13o~blY andcip.::.d traffic dmands 

onaiutin& in or destined foJt ::h.a turi.t,'H'y of th'!:! Çoncrac:t:..:ta 

P.~ which hu desipated the ai::'liua. 

3) - The duipated aidine of uer. Cont:'a':1:i'ftg Pârey .hall cak. illto - -. 
acCOUDt t:he int<arests of the designatad .air!.ine of the othu 

Cofteraceing Parey 80 as not to aff'l1et unduly che s~c.,s wiU.ch 

the latter provid.! on the whoie or pan of th. lame route. 

o 

4*) ... The riaht co embark or di:iembark intanwt!onai .air traffic in 

. "" 
(*) 

cheir respective tetdJ::ories or:'àinatad in or destine.d to 

Chird conneries. according to the, provision. of Article 3 of 
o 

the present: Agreement sha11 be eX4I1reised in at.:'eOl'd.ilnce vith th. 

seneral princl.plu Accepted br both Contl:a.c::.ng Parti •• , that 

capacity shall be relatad to: 

.. ) - the requirèmentoi of an ~I!01lomic: op.ration of tlw r~ta; 
" 

b) - the traffic requireœentl be 

and the c:cuntries 

'e) - the requirUlents 

il 

the country of origa 

of such traific; 

operations. 

To ~e put ooly wen changing fifth freedcœ craffie dghu .. 

'" r 
1 

. ' 

~ 

1 

1" 
L 
4 
J 
t 
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5) - The total capacity offered on each ot th~ 8?e~~fied rcat~s 

shall be agreed upon by the aeronaut::.ca!. a~.l":ho%'i,,;~u 'lf both 

Contracting Partie3, having regard t., che act'i.!.ai ci",:! -eaJouably 
.j 

antic:ipated traffic. If no agreement has been reached) the 

provisions of Article 11 shall apply, 

Art;c~e 9 
Airports and tacility Charges 

The charges imposed in the ter!'lt:Jry of e !.;:':'l~r Cont:raèting 

Party for the use O~I a~rport and other air navigat~~r. faeil~ti~s by 

the aireraft of t.he de3ignated airline of t!te other Con~rac~ing Party 

shall not be higher than those i~posed O~ airc=aft ~i the national . 
airline engagad in similar inte'mationsl a:':, se::.-vice.:, 

Article 10 
Reco nition of Certiflcat~s 

Certifieates of airwor!:h~nes3, cer-t:'fic.ic s of ccmpetency 

and licences issued or rendered valid by one Con ~a<:~ing Party and still 

in force, shall be' recognizeù as valid by the ther Contrai!~i.ng Party 

for the pU,fPose of operating the routes and services provideâ. for in 

this Agreement, provided that the requi:: ents under whieh stlch , 
yertificates or licences were i,;sued rendered valid are equal to or 

above the minimum standards whh:h e or may be establilhed pursuant ,\ 

to the Convention: 

" / 

• 
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DECLARATION aN iRAF~tC RiGHT5'aETwE~N THE SiATES MEM6c~S 

OF THE ORGANlZATION OF AFR!CAN UNITY (CAU) AND THt" 
a 

AFRlCAN CiVIL AVIATION COMMrSS=O~ 

-ïhe States Melltet"s of"thé Organ1zat1En of Airican 

Un1ty and the Airican Chi 1 Av~ ation Ccnm1ssion; 

CONSIDERtNG Ardcle I!~ Sec::on 2 of the Chart!!' oi 
< 

the Organizadon of Afrk3.I! Uni:y, ..mich _pro·,idu, t~at 

the Hembar States ahaU, coor:i:'nate <lnd hannoni::e 'Chair 
~ 0 

aeo.era1 policies, par~ic\!la.:;:ly in th9 f:'!!1d of l!conoœi: 

eooperatiou, ~ran&port Alld c::m:n'lnics.tio~3; 

CONSIDElUNG Ar:i.:l" 3 ,Jf tne A}'CA: c"nstiFutica 

wbicl1 atipulated tbdt; th'! ob3a=.~:'.e 'of "AFCAC la te;' 

pr01lOta coordinadOQ bett91:" utiliza::i~n lir.à an ord':.srly' 

davelû'pmant: oi African air t=an!Jpor-c systems; 

~ 

CONSIDERING che Declaration of Gene=al Poli.:y in t!16 

fidd of C~vfl Aviat:.on adop~.d by ch! 'nlir~y-Fi.i~ 

Sa .. ion of ehe C~uncil of M:,.nisl;ers and a?prov~d by 

the Seventeenth Asaembly of Reads oi. Sta-=l! a.nd 

Govartaent of the Oraaniza:ion of AfI':.:an Uni:y (CAU). 

(Fre.~own, July 1980); 

CONSIDERING Resolueion ECA/UN':'.4.CDA!Res, ï9/6 (.A:.r 

. Fn.doms) adopted by the Afr:'cac Minis";ers of Tran.~o:-::; 

Co1lllllUUic:ation. and Planning at thei: Fll'st Confercés 

Gld4is Ababa, 1919); 

COHSIDEI.!NG ResolutiQItCH/R4as.8YC (XXXV!I) adopted Dy t!1. , . 
'OAU Couuc:il of Miniaurs a!: if;s '!hi:ty Se·,.nth Seslliot1 

~ 0 

(Nàirob~, ~un. 1981); 

COHSIDERING the vario·.JS' U'c..\C RacZ1IIDIndacionl in tlu.t', 

r •• pec:~; 

t, 



" 

__ -_0 _______ .~._ 

) 
l 

0" 

.. 
AWARE of the impOl: :":1. ... l! . 
of exchanging' tia.f,;i:: o::ght .. " espec~ally Fif-:h ë'!'~!!~Cil1 

<... traffie ~ig~::~ ~ 

1) To exchange betvei!n chsm f~a~ly a:ld :.utot:la=:i~a2.l.y 

ths Fi~z': and Sr:cond, F~<!âcma -;f -.:he Ai:: (Le. ':he 

right ta fly aver th..a ;ar-:"itory ':Ji -each o!:he:- ~.: ~1:~1.!C 
~ 

-~ 

\ 
\ linding and thl! right ta land f:>r non-t:-;::af f:'; pi~:"pJSes 1 ; 

2) 

\ 

exehang'! lS likely t;) ~eâd C~ ':~e ::::eation of :ncrp. 

links, mostly on., a sub::~3:'cna.l Liwa.i.; impro"'e tns 

whols African naewcrk and fo~:er çh~ economic. soc~al 

and cultural rela.t;iona bet:W'e!!!n,Afr:,cl!: Sta.":..as; 

3) To promota at:.d fa:::'::';::'?':e, aSIIlC~h as pos3ib~a, 

the exchang.ot of F!.:::!:n ~r~tS:1orn t':.:1ffi: !"~g=:t:3, fer 

-- the benefit, of the .ccn~mus cf A.=r.i-:ar. f..;'~lü .. es, 

the t~avel: .. ng pub lie and ;:b.e Af::.c"'41 Ai~ rra~!:pcr'Co 

) 

a) When t.lta gran,:::.ng of sud:. :-ighc.i ",:1: e.:ub:e 

.fri.::sn .Air!.inas ta inat.lgt:riita ne~ ,r,"aC~U; 

b) 'On. routas vien huvy !:!:"aifi.: and wh~r~ , .... -0 ... '- ...... 
o demand is ex.:e\lding ':lr ;;'a expec <;ed ta e:f.':ud the 

rusonaÎJle :llpacity cfier.ci wèer the Third a.nd 

Fourth Freedoms. 

0i) 

4) ll!SOB.'I to the AFCAC Conault.at:'on !'fa.chinery for s.n7 
• 

illua t'.l~ted ta the granting of craffie rigbta) 

•• pe.::::'l,ty ene Fii:h Fraedom. 

... . 


