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Abstract

Space activities are increasingly undertaken by private companies. Space law,

however, was mainly developed in the beginning of the space age, al a rime where

space activities were predominantly state activities. The rules that developed were

thus focusing on the dulies of states and concemed private entities ooly through the

intermediary of states.

This thesis explores the applicable principles of space law and of the

internationallaw of responsibility. Taking into account the recent practice of private

companies engaged in space business, the work also focuses bath on its impact on the

responsibility and liability regime as weil as on the legal efficiency of the links

between private entities and states.

ln conclusion, the thesis makes several recommendations ta improve the

responsibility regime for space activilies.

Résumé

Si la conquête de r espace a été menée par les états, sa commercialisation est

aujourd'hui entreprise par des intérêts privés. Le droit de respace, cependant, a été

notablement développé à une époque où les États occupaient une place prépondérante.

A cet égard, 1·ensemble des règles du droit international spatial ne concerne

manifestement que les états et ne vise les entreprises privées que par leur

intermédiaire.

Après avoir détenniné tes règles peninentes du droit de l''espace et du droit

international de la responsabilité, cette thèse vise~ au vu des pratiques des compagnies

privées impliquées dans les activités spatiales. à étudier la portée réelle du régime

particulier de responsabilité pour les activités commercilaes, notamment privées, ainsi

que refficacité juridique des liens entre les entreprises privées et les états. Enfi~ face

a la crainte de rapparition de ~"paradis spatiaux't" quelques propositions pour améliorer

le régime de responsabilité sont avancées.

- 3 -
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o.-Atton 's venture into space sh(Ju/d increase his .fiense ofresponsibi/ity'"

Introduction

Space activities are nowadays subject both to commercialisation., i.e. the profit-

making transfer of goods and services, and to privatisation, I.e., transition of

government's owned activities to purely private initiative.2 Space law3
, however, was

developed in a context where private undertakings in outer space were a rarity..

compared to the massive involvement of states in this area. Hence, ail the existing

legal principles and rules., including the determination of responsibility, are directed at

states and affect corporate entities only indirectly.

It is thus useful to explore the scope of the law of responsibility as il applies to

commercial space activities. \vhether carried out by states, by international

organisations or by private companies.

1 M. Lachs. ··The Treaty on Principles of the Law of Outer Space. 1961-1962" (1992/1993) 39
Netherlands International Law Review JO 1. quoted in J. M. Filho. ··On Private. States and International
Public Interests in Space Law" (1991) Procecdings of the 38111 Colloquium on the Law of Outer Space
238.
~ See K. Tatsuzawa, "The Regulation of Commercial Space Ae:tivities by the Non-Govemmental
Entities in Space Law" (1988) Proceedings of the 31 st Colloquium on the Law ofOuter Space 341.
J Space law is mainly constituted of five international treaties: the Treaty on Princip/es GO"erning the
Acti"ilies ofStales in the Fxp/oration and ll.~ ofOuler Space. IncJuJing the kloon and Other ce/eslia/
Bodies. 610 UNfS 205 (opened for signature al Moscow. London and Washington on January 27.
1967) [hereinafter the Outer Space Treaty]: the Agreement 01' lhe Resale ofAstronauls. lhe Re/un, of
Astrollauts QJJJ the Relur" of Dhjects l.i:mnched illlo Ouler Space. 672 UNTS 119. (opened for
signature at Washingto~ London and ~foscow on April 22, 1968) [hereinafter the Rescue Agreementl~

the ConvellllOn 011 the International Liahility for damage CauS4!d hy Spoce Objects. 961 UNTS 187
(opened for signature al London, Moscow and Washington on Man:h 29, 1972) [hereinafter the
Liability Convention]; the COirvenliOll on Registralion l!f Objects Launched illlo Outer ..\pace. 1023
UNTS 15. (adopted by the General Assembly orthe United Nations. al New York., on 12 November
1974 ) [hereinafter the Registmion Convention]~and the Agreement Govemillg the Acti\lilies ofStates
OIllllf! A-fooll and alher C~/estial Bodies. UN DOC. A/RES/34/68 ofDecember 5. 1979 [hereinafter the
Moon Agreement).

-5-
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This thesis will tirst focus on the evolution of space activities today with emphasis on

the importance of commercialisation and privatisation (Chapter 1). Next it will

identify the relevant principles of international law applicable to commercial space

activities (Chapter 2), and il will examine the existing rules concerning the

international law of responsibility, taking ioto account the specificity of commercial

space activities by states and international organisations (Chapter 3). The following

chapters deal with the situations where private space undertakings lead to international

responsibil ity of a state for a damage done by a space object (Chapter 4) or by the

space aetivity (Chapter 5). Last, the thesis will study the determination of the link

between a private space company and a particular state (Chapter 6).

-6-
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Chapter 1: A Portrait of Outer Space Activities•

Since the launching of Sputnik, more than forty years ago, space activities have

dramatically changed. Once the practical imponance of outer space is explained, this

chapter will identify the relevant cunent commercial space activities.

Section J: The commercilll conq..est ofoille'Sptlce.

The commercial exploitation of outer space i5 the major result of ils conquest.

§1: The Domain ofOuter Space.

Space activities, as indicated by their name, occur in outer space. From an

astrophysical standpoint., outer space could he described as an immense area

surrounding the Eanh, a large and cold ··vacuum"'. HO\\Iever, to this day, there i5 no an

authoritative legal definition of what outer space is and where it begins. The general

view, nevertheless., is that outer space beb'Îns around 100-110 kilometers above sea

level (the lowest possible perigee for an orbiting satelJ ile). This proposai was made by

the U.S.S.R.~ in the United Nations Committee on the Peaceful Uses of Outer Space

(C.O.P.U.O.s.) 5, and is also recommended by the International Law Association.ô

This question, however, is still considered as unsolved and very sensitive. 7

.. See for example United Nations General Assembly. Report of the l.t!ga/ SIlb.Commil1~e of lhe
cO.P.l/O.s. an ils 261h

SessiOlI (UN Doc. .A.fAC.I0S/385. April 16, 1987) al 43.
~ The C.O.P.U.O.S. is a subsidiary organ of the United Nations General Assembly. It is composed of
two sub-committees. one technical and one legal. It is mainly through this body that the te."<ts of space
law are created. Today. 61 states are represented in C.O.P.U.O.S.

-7-
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Satellites orbiting the Earth~ are unifonnly regarded as operating in outer space and

above the sovereign territory of states. 8

One can distinguish four general types of orbits. Currently~ the most important is the

Geostationary Orbit9 (GSO) at approximately 35~700 kilometers above the Earth. A

satellite in this orbit accomplishes a revolution at the same speed as the Ean~ and

thus does not move from a reference point situated on our planet. The advanlage of

these satellites is that only three of them are necessary to cover the eotire globe. Used

by telecommunicarions satellites since their advent, the orbit's usefulness is limited

because it can accommodate only a limited number of satellites. Useless satellites and

6 This view was expressed through a resolution adopted at its 58111 Conference held in September 1978
(See International Law Association.. Report of lire Fifty-Eight Confere"ce Held al A-fanila, (Cambrian
News, 1980) at 2-J).
1 The C.O.P.U.O.S. circulated a questionnaire on possible legal issues with regard ta aerospace objects
which indirectly raised again the issue ofdelimitation between airspace and outer spaœ. In answer to il.
the view was expressed by some delegations that this questionnaire could "revive the unproductive
debate on the direct and topographical or indirect and funetionaJ approach to the definition and
delimitation of outer space; and that such an examination of (esal issues with regard to aerospaœ
abjects inevitably questioned the foundation of the law of outer space". Another view expressed that
..there was no praetical or legal need te pursue the debate on a delimitation of outer space and that the
questionnaire was ( ... ) unnecessary, premature and would raise funher c:ontentious issues and was
unlikely to bring about any consensus results'~ (United Nations General Assembly, Repons oflhe Legal
Subcommittee ofC.O.P.lf.O.s. ml ils 35th sessio" (UN Doc. AlAC.10S/639, April Il, 1996) at § 12 ­
IJ.
On the (non) utility of such a precise definitio~ sec L. Peyrefitte. Droit de l'espace (Dalloz., 1993) at
78-79 No problem due to this lack of definition between ainpace and outer space bas been raised yet:
rockets are launched vertically and thus tly across the airspace of the state where the launching look
place. As far as the American shutde is concerned. it is aise launched as a rocket. and for its landing
over-flies the high seas and the United States. Problems might arise with spaceplane and the issue of
innocent passage through the airspace ofa neighboring $lale to reach outer space.
On trus issue of a lack of definition. see also PM. Manin, "Les définitions absentes du droit de
l'espace" (1992) 182.2 RFDAS 111.
21 According 10 Professor Gorove, "international customary law over the years appears to have funlly
established the general accepted rule that earth orbiting satellites move in outer space and leaves no
doubt that this area and the area beyond il is outer space" (S.Gorove. "Major Definitionallssues in the
Space .o\greements·' (1992) Proceedings of the 35th Cotloquium on The Law of Outer Space 76). See
aise in that sense, B. Cheng, ,. "Space Objects', •Astronauts' and related expressions" (1991)
Proceedings of the 34th Colloquium on the Law ofOuter Space 17, al 19-20.
') The exact name is the geostationary satellite orbit O.T.U. Radio Regulations 1979 as amended in 1983
and 1985, arode 8.14).
"The world market for commercial geostationary communications satellites between 1996 and 2006 is
estimated at sorne 262 to 313 satellites. with a total value of between USS 23.8 billion and USS 28.7
billion" (Third United Nations Conference on the Exploration and Peaceful Uses of Outer Space
[hereinafter UNlSPACE III], "Commercial Aspects of Space Exploration, including spin-off benefits",
(LN Doc. A/CONf. 184/BP/7, May 27. 1998) al 9).

-8-
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man-made debris occupy an important part of this orbit~ which renders increasingly

difficult the access for new users. Problems ofcongestion are already known. 10

The Low Earth Orbit (LED) is one of the most interesting orbits for new

communication satellite projects. Plans exist to place hundreds of satellites in this

orbit. Its main advantage being that it decreases the lime of access between a point on

Earth and the satellite, compared to a geostationary satellite. 11

The Middle Earth Orbit is a kind of compromise between the LEO and OSO,

increasing the time of access to satellites and the number required to have a fair

coverage of Eanh.

Last, the Near-Eanh Orbit is mainly used for remote sensing activities~ including

military reconnaissance. For these satellites uses the need for precision of the data is

greater. Nowadays, it is technically feasible to have a satellite orbiting at 160

kilometers: with an aperture of the sensors of 3 meters, the underlying areas are

observed as from a di5tance of 50 meters, with a resolution precise enough to study

objects measuring 5 centimeters. 12

Vinually ail space activities heavily depend on the radio frequency spectrum. It is

through that medium that communication to, from and through satellites is made

possible. The radio spectrum~ however, is a limited natural resource13, due to the

to For example. over the Pacifie Ocean (see M.W. Zacher. GO\-emil'1J Global Neltl'or/u (Cambridge
University Press. 1996) al 134).
Il The delay necessary to gel access ta a satellite is of half a second for a geostationnary one. and only
of 10 to 20 milliseconds for a LEO satellite. i.e. five times quicker (see .• La guerre des réseaux de
satellites a commence.... httR·::wWW latribune fr:archives:indexarchtml [hereinafter lA TribuIJe) (25
November (998).
12 See A. Ducrocq, "La télédétection en ébullition". Air el Cosmos (March 28, (997) 38. Commercial
satellites do not ha',e such a resolution yet. However. military satellites, like the American "Key Hale".
for example, try to achieve this precision. Il estimated that tbey have a resolution between 10 and 20
cenrimetres (see J-f. Augereau.. "Spot Image s"associe à l'américain Orbimage pour la
commercialisation de photos par satellite'" Le MOIIde. (September 23, 19(9) at 23).
13 Sec article 33 of the I.T.U. Convention of Malaga (1973) and the United Nations General Assembly
Resolution 38/80 of December 15. 1983 entitIed: "International Co-operation in the Peaceful Uses of
Outer Space~.

-9-
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physical characteristics of radio-waves. Moreover~ only certain frequencies are

appropriate for satellite communication. The most suitable band is now between 1 and

15 Ghz. 14 These charaeteristics of the radio spectrum (notably the fear of congestion

and radio-interference) are the reason why the International Telecommunication

Union (I.T.U.) has a particular role in ananbring for the most effective share of lhat

resource.

§2: Evolution of Space Activities.

Major commercialisation and privatisation of space activities may be considered as

being relatively new phenomenon after forty years of space exploration and use,

although this development had been expected since the very commencement of space

ventures. 15

The beginning of space use was primarily due to a desire of the tirst space powers

(namely the V.S.S.R. and the U.S.A.) bath to enhance their prestige, and more

importantly, to achieve military supremacy.16 As a matter of fact~ the launch of

Sputnik on October 4, 1957.. during the International Geophysical Year, had a

profound impact on the United States because it understood it as much more than

merely a scientific exploit. ft was the proofthat the V.S.S.R. could produce long-range

missiles~ directly threatening American territory.17 This dual aspect of outer space was

responsible for the states to have the lion's share of space acti~;ties. ft was only \\;th

14 See ~I.L. Smit~ ImernationaJ Regulatioll ofSalellite Commun;calio" (Nijhoff, 1990) al 6--7.
I~ See for example., M.S. McDougal. H.O. laswell. and I.A. Vlasic. Law mld Public a,de, III Space
(Yale University Press. 1963) Il 9.
16 See J.M. Filho, ~lIpra note 1, al 242.
17 Ibid.

- 10-
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the end of the CoId War and the subsequent decrease of military space budgets that

the involvement of private actors on the space stage bas become more obvious.

The space activities DOW involved not only national space agencies but also private

domestic satellite ventures and even privately owned global systems. Sorne writers

argue that the private model has better chance to succeed in space vemures, or al least

with a bener efficiency than public endeavor. "·lnnovation9 cost--efficiency, more

effective management and control, and clear-cut mission statements and goals" are

quoted as reasons for the private sector to surpass the public sectar,18 because

govemment systems are likely to he less efficient, requiring subsidies, sufTering from

corruption and patronage. 19

However, the choice and the link between private and public interests is not that clear.

Going from states' to private companies· involvement in space is the result of

evolurion. Of course, states programs9 sueh as the International Space Station, and

private undertakings, such as the mobile satellite constellations, coexist in outer space.

But, most of the lime, the evolution from state to private effons was possible thanks to

the involvement of govemments. Even the erilics of the management of public space

systems consider that the public sector still has a role to play in the area of researeh

and development.~o The infusion of public funds in private space companies often

pennined their development. Indeed., successful companies (such as Arianespace) are

the result of govemments programs.

Today, a growing number ofcommercial entities are involved in space activities. They

aet., or intend to aet., in various fields, from the most orthodox to the less conventional

ones. Next to the such private actors as the Arianespace, Martin Marietta and

11 Ibid. at 244.
19 See J.F. Galloway. uPrivatizing An International Cooperative? The Case of INTELSAY' (1996)
Proceedings orthe 3C]h Colloquium on the Law orOuter Space 144. at 145.

- 11 -
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Motorola companies, one can DOW tind several newcomers, looking for very specifie

niches in the space market. For example, al least two American enterprises plan to

engage in space tourism:! 1~ another one - more down to earth - pretends to give people

on Earth the possibility to visit the Moon via a video transmitted by robots sent to this

celestial body.:!2 The exploration of space resources is also on the agenda: an

American enterprise plans to launch an unmanned spacecraft to an asteroid residing

between the Moon and Mars, with the intention of selling scientific data thus

discovered. 23

ft should he emphasized that ail but one of the international conventions on space

activities were drafted and adopted during the first twenty years of space age, al a time

where space acti\tities were largely limited to states activities. As a consequence, the

space law that emerged, including the one goveming responsibility, was very much

state-centered.24

20 See for example lN. Pelton "Organizing large space aetivities. Why the private sector model usuaJly
wins" (1992) 8.3 Spaee Poliey 233, at 239.
21 Spacevoyages, an American company, has scheduled its first spaee tlight for six voyagers for
Saturday, December 1,2001. The priee of the ticket is 598,000 per person. It's interesting ta notice that
the company defines spaee tlight as heing 100 km abo\'e sea level (see
!lup·.·\.\ '\\\\ spacevo\'a1!e~com:'hrochures html (date accessed: July 6. 1998».

The other company. Space Aventures, nom Fairfax (Virginia), daims il will provide su~orbital

travels as saon as the technology exist for a price which should be between S50,ooO ta 100,000 (see
http ..' \\ w\.\ spac~a...~ntures cam (date accessed: July 6, 1998).
See also, V. Maurus, "VoY3ge en utopie. Le tour de la Terre en 80 minutes", Le A-fonJe Sélection
hebdomadaire (Au8ust 15, 1998) 6, and P.Loubière, "Tourisme spatial. Embarquement immédiat".
ScielPc:e!i d A,'ell;r (April 1998) 78-81.
22 See "Welcome to LunaCorp", http ...·wv..,,,· lunacarpcom (date accessed: July 6, 1998).
:J This company, SpaceDev, Ine., is situated in Califomia (see "SpaceDev", hrtp .W\"·\\ spacede\' com
(Date accessed: July 6, 1998».
Another amazing use of space by a private acter has aiready staned: an American entity sells space
funerals. The priee, to launch a ponion of cremated, vary tram USS 5. 300 to USS 12.500, depending
whether the 'client' wants to he launched into Earth orbit or beyond the solar system. AJready three
t1ights were undenaken. (see "A Celestial JoUrDeY to Space for Deputed Loved Ones.....,
http . \\W\\ ct:l~stis corn (date aceessed: August 24, 2000».
2.. See F. G. von der Dunk. "The Spider in the Web and the RainproofUmbrella" (1991) 16 CIDA-E 27.
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§3: Commercial Space Activities and International Cooperation.

Outer space is par excellence a field for international cooperation. Its profitable use

requires a combination of high technologies and huge investments.. providing a good

incentive for several panners to work together for the accomplishments of desired

results. The International Space Station can be considered as good illustration of this

necessity't where the United States.. Canada't Japan and several member states of the

European Space Agency have joined forces in a common undenaking.

The same need for cooperation exists for commercial space activities. In panicular,

the need for global telecommunications has led to the establishment of severa1

international organisations (e.g. INTELSAT25
.. (MARSAT26 and EUTELSAT 17) to

develop.. operate and manage telecommunications space systems.

These organisations are managed on a commercial basis2~ and allow private

companies of their member states to have direct access to the organisation. They ail

possess international legal personality. 2~

2~ INTELSAT was created in 1964. when the Agreement establishing the Interim Arrangement for a
Global Commercial Satellite System and Special Agreement wu opened tor signature~ its statute was
reviewed in the Agreement Relating to the International Telecommunications Satellite Organization
(rNTELSAT) and in an Operating Agreement Relating to the International Teleoommunications
Satellite Organization (opened for signature on August 20, 1971. which came into force on February
12. 1913). On the main characteristics of this organisatio~ see A.A. Cocca "The Legal Aspects
Relating to the Civilian Applications of Space Technology", in N. Jasentuliyana. ed.• PerspectIves on
InlerlJQ,;ol"'/ La... (Kluwer. 1995) al 415-418.
::!6 In 1976 IMARSAT was created on the model of INTELSAT. through a convention and an operating
instrument (the Convention on the International Maritime Satellite Organisation (~L4.RSAT) and the
Operating Agreement on the International Maritime Satellite Organization), which entered into force on
July l. 1979. The name was changed in 1994 to "International Mobile Satellite Organization- (Ibid at
418--422).
:7 EUTELSAT was created in 1977 but adopled its definitive fonn only in 1985 with the coming inta
force of the Convention Establishing the European Telecommunications Satellite Organization
(EUTELSAT). Once again.. the model adopted is designed on the INTELSAT model (lhid al 423-424).
28 See Article III of the Agreement Relating to the International Telecommunication Satellite
Organization "INTELSAT'; anicle 5 (3) of the Convention on the International Maritime Satellite
Organization (lNMARSAn~ and anide V (b) of the Convention Establishing the European
Telecommunications Satellite Organization uEL'TELSAr.
Z9 See l. Peyrefitte. supra note 7. al 136.
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The original mm of those organisations., however., was to obtain a monopoly over the

telecommunications business, and thus reduce the possibility of private competition.30

However, nowadays, they have to face the presence of private companies in their

sector. State investment in international space organisations is also ruled by principles

of privatisation of space activities. Hence, panicipating states demand that these

organisations he mled on commercial basis. 31 However, the issue of private

competitors presents difficulties in the policy making of those organisations, for they

have to fui fil a duty of public international service. Their main challenge now

becomes to show some profit along while fulfilling their international obligations, an

obligation that their private opponents do not have. Furthennore, private operators

focus their services on the most profitable markets, thereby gening another

competitive advantage over international organisations. J:! At the same time,

international organisations, despite their international nature, al50 must respect

national competition laws. 33

The reaction of these international organisations to the emergence of private

telecommunication companies follows was ingenuous. INMARSAT, for example.,

created a subsidy called ICO, a private company incorporated under the law of the

JO See for example anicle XlV (d) of the INTELSAT Agreement. On this specific anicle. see H.L. van
Traa·Engelman.. "Commercial Utilization of Outer Space. Legal Aspects" (1989) Proceedings of the
32nd Colloquium on the Law orOuter Space 417, at 419420.
.\1 See also for example the principle of "fair·retum' of the European Space Agency. It aims at gi"'ing to
the states and lheir nalional companies a percenlage of the contraets issued for a specific space program
as close as possible to lheir share of the investment. On this issue, see P.Usunier. '''Les consortiums de
satellites européens". in P.Vellas, ed., La "oopéralioll elltre indrlstr;.:.'. aéronauliques el spolia/es,
(Pédone. 19(5) al 75·88, and K. Madders, A NeM" Force al a Ne.... Frontler (Cambridge University
Press. 1997) al 384·388.
J:: See M.C. Prémont, '''L'entreprise privée sur la scene des télécommunications imernationales par
satellite'" (1986) XI A.A.S.L. 259. al 274-275.
n See G. Venturini ·"Privale Actors and Space Law: the Intluence of Competition on Satellite
Communications" in G. LatTeranderie and O. Cro\\l1her. eds. Oul/ook 011 Spaf:f! [AM' over Ihf! /t/ex' 30
}ear.~. (Kluwer. 1997), at 57.
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United Kingdom. 34 This international organisation eventually gave up its

international status to become a private company itself. 35 EUTELSAT may also he

replaced by a private company. 36

On the other hand, international organisations enjoy tax and jurisdictional immunities.

Whereas their private compelitors must pay taxes, May he sued before domestic courts

and have to rely on their respective govemments to represent their interests at the

international level. The facl that an international organisation is \Villing to give up its

advantageous status May seem surprising. ft is, however, evidence of the imponance

attributed to private involvement and competition in space. Severa1 reasons can he

given to explain this seeming of contradiction. One of them is the pressure on those

international organisations not to corrupt the competition in the telecommunications

business. 37 Another one is that they need to finance their projects: their immunity of

jurisdiction and execution, due to their international personality, renders bankers

reluctant to lend them any money if they do not have the possibility to defend their

interests in court.

J" This creation was possible thanks to the doctrine ofimplied powers (Ibid al 57)
3!i lNMAR5AT became a private entity on April 15, 1999. Il 15 the first international governmental
organisation to become a private company (see (April 15, 1999)
http . WW\\ inmarsar or~.. nesroom:index html (Date accessed: August 25. 2000). It eventually changed
ilS name to Inmarsat Venture Lld. (see (July 17,2000) hnp:/ww\'. inmarsat.org;n~sroom:ind~xhtml
(Date accessed: August 25, 2000».
36 EUTELSAT should be formed of a private company (french Société Anonyme), in charge of ail the
assets of the international organisation, and of a smaller organisation in charge of the regulatory
aspects. by mid-2001. (see ··Les pays membres d'EuteJsat approuvent un plan de restructuration" La
Tribulle (May 19, 1998) and wwv. eutelsat orll/about·about eutelsat:rub part 1 htm (Date accessed:
August 25. 2000».
37 for example_ EUTELSAT received sorne remarks from the European Union. EUTELSAT is
considered by the European Commission as a telecommunications operator and thus is subject to any
relevant mie orEC law (sec G. Venturini. supra note 33, at 57).
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Section 2: The Space Ma,/u!t: Evolution and Prospects.

The global space market~ with a tum-over of 85 billions of dollars in 1997~ employs

800 000 people.38 The space uses that may be considered as being commercial are of

three di fferent types. They are telecommunications services~ which had a tremendous

growth in the 1970's~ launching activities which mainly developed during the 1980~s,

and remote sensing which., ,vith the emergence of several pnvate companies, may he

the major development of the 1990'5. 39

§1: Telecommunications.

The earliest market for space activities developed in the field of telecommunications.

The first commercial satellite launched was for telecommunications and the first non·

govemmental companies were created for this purpose, too. 40

To this day ~ telecommunications continue to he predominant among civilian space

activities: Arianespace expects that 80 percent of satellites weighing more than one

311 Including for terrestrial infrastructures. See "Une révolution pour les télécommunications" l.a
Trib,me (March 24, 1999) and "Un marché de 200 milliards de francs par an", Huto"a (~1ay 2000) at
62
J'" See P. Meredith, "Licensing of Private Space Activities in the United States" (1991) XXlI-1 AASL
413. at 414.
This thesis \\oill restrain its study to the application of rules to thase three specific areas. Other
commercial aetivities are still too seldom or rather still too utopian to permit any relevant study. This is
the case for manufacturing in space or space trave!. Other activities directly linked to the conquest of
outer space does not enter in the scope of this thesis either: e.g. for the manufacture of satellites, which
are not properly speaking a space aetivity (50 far. il happens only on Eanh) and are govemed by
national laws and contraetual relationships. This selection is also the one adopted by M. Couston (see
M. Couston. L'Europe pllissollce Spalla/e (Bruylant. 1991). al 34-38)~ she also includes the
development of new rnaterials (in micro-gravity for ey.ample) but recognizes that il is still an infant
industry.
.w Early Bird. the tirst commercial satellite was launched on April 6. 1965 for COM5AT. for
telecommunication. The United States' govemment fumished the rocket: already, at that time, its poliey
was to encourage private panicipation (see I.H.Ph. Diederiks-Verschoor and W.P. Gormley, "The
Future Legal Status Of NonGovemmental Entities ln Outer Space: Private Individuals And Companies
As Subjects And Beneficiaries Of International Space Law" (1971) 5.2 Journal of Space Law 125, al

133-(34).
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tone to be launched between 1997 and 2005 will he for telecommunications:" The

LED satellites to he launched (mainly for telecommunication purposes) win represent

a market of ten billions dollars; telecommunication satellite revenues should rise to

US$ 29 billion by the year 2000.42

The creation of COMSAT in the United States is a good illustration of the

govemmental approach to the commercialisation of spacc activlties. Created under the

Communications Satellite Act of August 31 ~ 1962, COMSAT was an enterprise

designed to provide domestic US communications by satellite and also at the same

lime to represent on the international level the American govemment in INTELSAT

and INMARSAT. ~3 Il was thus intended to be a commercial venture but with sorne

public purposes~ such as the provision of services to developing cauRtnes, not justified

from a purely market-oriented perspective. 4-1 By decision of the Govemment, the

Congress and the Federal Communications Commission (F.C.C.), the two tier

monopoly of COMSAT and INTELSAT was terminated in 1984~ 45 international

communications were opened to competitors distinct from INTELSAT. ~6

Today, thanks to the progress of miniaturisation, the future growth of space

telecommunications will he largely based on the LED satel1ites~ it is estimated, for

example, that the 66 satellites of the Iridium constellation have a computing capacity

41 See C. Lardier. "210 • 250 satellites commerciaux à lancer- Air t'/ Cosmo.\" (February t4. 1997) 41.
42 See S. Rouat. "Un chaner pour les étoiles", Sciences el Al'enir (April 1998) 82 and UNISPACE ni,
Sflpra note 9. al 9.
4J Comsat was also the manager of the ~r-rELSAT's system.
.w See J. F. GaUoway. supra note 19. al 144.
..~ See R. Bender. Launchil,gQI'" Operali"g Satellites. l.egall.\'.\lIe.'i (Nijhoff. 1998) at 122.
4b See M.G. Bourély. "Quelques réflexions sur la commercialisation des activités spatiales" (l986) XI
A.A.S.L. 171. al 179.

- 17-



•

•

that exceeds that of ail the geostationary satellites launched before:n Massive

investments are being made to build satellites constellations able to bring mobile

telecommunications ail over the world.

The Iridium system was operational in 1998. -la Thanks to i15 66 satellites it \\'as

possible to communicate with a mobile phone with any location in the \vorld.

Competing projects were supposed ta start soon. The most impressive is Teledesic. hs

constellation is expected to consist of 288 satellites. Teledesic should he operational in

2004. 49

The cost ofthose projects is very impressive. For example, Iridium is worth 7.5 billion

of dollarsso, Teledesic is estimated al 9 billionS!. and Celestri (a system of 63 LEO

satellites plus 6 in geostationary orbit, also designed for multimedia applications) is

evaluated al 14 billion of dollars.51

Two problems threaten ail these projects: the uncenain financing53 and the still

unsolved definition of their market.:54 Iridium, the tirst in lhis field, encountered

difficulties in finding subscribers,ss and eventually went bankrupt.56

4"1 See l\1. Rothblatt, "Lex Americana: The New International Legal Regime for Low Eanh Orbit
Satellite Communication System- (1995) 23.2 Journal ofSpace Law 123. al 124.
-IX See "Satell ite Service on CaU". The [Mnnlreall Ga:etle (3 November 1998) DI .
-l'J It was scheduled to be operational in 2003. See "Fast Faels" (September 22. 1998)
nit" \\ \&0\" td~de~il.: com 1.1\ èn i~\\ IJsttàct tnml (Date accessed: 3 November (998) and
IlliIL wwv. tel~sedic com abolit about htm (Date accessed: August 25, 2000).
~ See "Satellite Service on Cali", The IMalJlrea// Ga:elle (3 November 1998) DI.
51 See "Fast Faets" (September 22. 1998) http·wv.,,\ tcl~desic com·o\ef\ I~\" ·fa..ttàct !ltml (Date
accessed: 3 November 1998).
52 See C. Lardier, .\llpra note 41.
~3 See W.B. Scott, "Multimedia Satcom Competition Intensifies", AViatlOII JJ'~t'kœrJ Spact! Techllology
(April 6. 1998) 72.
54 The companies justit}' their projects by the faet that telecommunication infrastrucaure cover only ten
percent of Eanh (but sixtY percent of the global population). Hence, they estimate their market to be
around 22 millions users in 2005. ICO. subsidiary of INMARSAT. estimated il could get 4.2 millions
of subscribers in 2002. The priee of communication should have been in average of 1.96 dollar per
minute for an expected average use of 23 minutes per montb per user (see T. Gadault. "Les
communications par satellites prennent du retard", La Tribune (September 11. 1998».
~~ After one momh. Iridium had only 3 000 clients. whereas the company expected to gel 100 000
subscribers. and required 500 000 clients to save its ec:onomical balance (see "Les difficultés d'Iridium
causent le départ de son directeur général", La Tribune (April 26, 1999».
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As a consequence of those financing difficulties. the main projects could merge to

survive.57

§2: Remote Sensing.

Remole sensing is the observation of Earth from a distance. It can be done both from

aircraft and satellite. The fonner requires the authorisation of the subjacent state5M
, the

latter operates from space~ thus avoiding the issue of the territorial sovereignty. 59

The process of remote sensing may be divided ioto two ditTercnt phases: the first one

is the sensing itself of the tenitory. Il happens in outer space thanks to a satellite. The

second phase occurs on Earth: it consists in the storage~ trealment and analysing of the

information, once the data collected has been transmitted to a ground station.

The possible uses of remote sensing are various. ft can be used tor geological

purposes, in order to study large areas of tenitory otherwise difficult to access by

traditional means. ft can also he used for discovery of valuable resources of a country,

or for agricultural surveys.6U Remote sensing from space is particularly useful in

~b Sec "Faillite définitive pour Je téléphone satellitaire Iridium" I.t: MOlldt: (March 19-20. 2000) at 30.
Si See Th.G "Craig ~1cCaw pourrait fusionner les constellations (CO el Teledesic", UI Trlhulle (March
18. 2000).
~!l This is a direct consequence of anicle 1 of the 1944 Chicago Convention on International Civil
Aviation (lCAO Doc. 7300/6 (1980».
~? As this thesis deals with commercial space aeti"ilies, remote sensing designates in this work only
remote sensing from outer space.
60 For example. a farmer in Oregon (United States), uses an image per week to follow the evolution of
his harvest and the ones of his neighbors. in arder to be able to control inigation. prevent any disease
but aise to speculate (sce P.Clergeot and M.Pousse. "Les images satellites, pour le meilleur et pour le
pire'·, in E.Morlin. 00. Pe1J.'ier la Tc"e. Stratèges el citoyens: le réveil de.., ~ëograpllf!s" (Autrement ­
série Mutations. n° t52. January 1995) at 149).
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cartography. 61 It can he used for civilian purposes~ but is also a very efficient tool of

the military. 6~

The resolution (the size of the smallest object that can he detected on the data) of civil

systems cao vary for example from 30 meters, for the American Landsat satenites~ to

10 meters., for the French Spot satellites., to less than one-meter resolution offered by

some Russian and American companies.

Remote sensing systems revenues should exceed one billion dollars by the year 2000.

ft is estimated that its market should grow by a factor of three to five., within the next

few years, depending on the development of new market segments.6~

One relatively new company, Space Imaging., intends to launch a satellite wlth a

ground resolution of two melers. tH At this time., it already markets the data of the

Indian satellites hIRS.,4 that have a live meters resolution.

Another company.. Eanh\vatch, launched in December 1997 a satellite EarlyBird ),

expected to provide a resolution of three meters. However., the satellite \vas lost. The

launch of another satellite, Quickbird equipped with sensors giving a sub-meter

resolution, was planned for 1999 and re-scheduled for the third quarter of 2000.65

61 The McDonalds Company is said 10 use such maps in Nonh America to tind out the best locations
for ilS new restaurants: free spots and main roads are easily identified (Ibid. al 157).
(.2 For example, the European Union regularly buys sorne remote sensing dala to try to locate any
agrieultural plol used in a way contraI')" to the comman agrieultural poliey (Ibid al 155). In the Mean
time, Remote sensing data can be used to program the targets of missiles. or to avoid attaek by surprise
from a foe. For a list of possible military uses of remote sensing. see
hn2-._~~~ürQ.!.p-1a.g~-'~QJ11.~~pp~~'l)ational.'na1ion~!r:nj(Date accessed: August 9. 1998).
63 See UNISPACE UI, supra note 9, at 11-12.
b4 See "The New Era in the Information Age Begins. Spaee lmaging Corporate Protile- (February
1997) http . , .. ,"\J. $pa\:cima~in!.! com·home1u\t:rvie\\':prutilt:. SI rrolilc: htrnl.::'\it:'.t Gt:n (Date accessed:
7 November 1998).
6~ See ..EarthWateh Forges Ahead Without EarlyBird 1 Satellite- (April 7. 1998)
http . \.. \\ \'. di!.!.ital!.!lobe ~om nè\\ s.prqS:pr eblùss hlmI (Date accessed: 7 Navember 1C)98) and
mm \\w'\\ di1!italulob~c(lm;corporate;FAQ hrml (Date of aceess: August 25. 2000)
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Still another company, Orbimage, planned to launch in 1999 and 2000 two satellites

\vith one meter resolution. Il eventually re-scheduled the launches for the second and

third quaner of 200 1. It operates already two other remote sensing satellites. 66

§3: Launching.

Il is estîmated that eight countnes have now the technical capacity to engage in the

space launching business. Currently~ the market is dominated by the European and the

American enterprises.

The French Arianespace (operator of the Ariane IV and no"' Ariane V rockets), with

more than 180 satellites put ioto orbit~ fulfils over fifty percent of the global demand

for the launching of telecommunication satellites.67 Originally developed by the

European Space Agency, Arianespace is today a company incorporated under the

French law.oM The American companies launched 58 satellites by the Delta and Atlas

rockets. 69 Other major participants in this activity are the Chinese and the Russian. 70

66 See "Orbimages. Company Qverview",
huI'" '.\\\'.\ orhima;t: ·.:(~m ~~!"!.!aOlzation:(1n.!anizatinnhtml (Date accessed: 7 November 1998) and
b.ttp \\.,\.\\. or"lma!.!e cl"Hn·nev...·launch hrml (Dateaccessed: August 25, 2000».
(,"' For example, in 1998, Arianespace got 13 of the 21 contraets for the Jaunching of geostationnary
satellites (See "Arianespace met sa réorganisation à I"ordre dujour-, La Tribu"e (January 7. 1999)
From 1992 to 1997, Arianespace had 48.5 % of the market share of commercial satellites launching.
lea\'ing to the U.S.Â. only 33% (See UNISPACE III. xupra note 9. at 7).
68 Arianespace is a ~·ery good example of pri~'atisation of a space activity; it was developed by
international cooperation thanks to the European Space Agenc)' and then given to a pri\'ate status (See
M.Couston. Droit spatial écononll'P,e- Régimes applicables a l'exp/ollation th l'e.'ifJClCe (Sides, 1994),
at 89·99). Arianespace is currently a S()d~lé A"o"yme incorporated under French Law but with a
governmental body, the French space agency (Ce",re Natiollal d'Élllde.~ Spatialf!~'), as main
shareholder Following the trend in Europe of privatisation and Mergers in the aerospace industry, the
French govemment should nevenheless restriet its panicipation and leaves the majority of the stocks to
private entities (See P. M~ "Arianespace attend son transfen au privé-. La Trihu"e, (21 Octobre
1998».
69 Delta is funded by Boeing. Atlas by Lockheed ~fanin. The Americans companies are handicapped to
access to the launch pads: the US Air Force uses the site ofCap Canaveral with a priority over the civil
operations (see P Marx., ··Les concurrents se bousculent sur le pas de tir'·, La Triblllle (Oetober 21.
1998).
10 Ibid.
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To those countries must he added Japan., Israel, Ukraine and India.71

Explosions of Deltan and Zenith7:l rockets in 1998 demonstrate that this activity is still

ultra·hazardous in ils nature, and that the financial consequences of each operation can

he extremely costly. The insurance market is still very sensitive to any loss: the failed

launch of the new Delta 3 rocket and the on-orbit failure of two Hughes satellites

caused the insurance brokers to face approximately 700 million dollars in claims in

1998. 1~

With 1,697 satellites to he launched during the period 1998-2007, the total market

value for launching services over the decade ]997-2006 is estimated at US$ 33.4

billion. The commerciallaunching industry is expected to expand at more than 10 per

cent annually.75 To be able to develop, the launch providers are now facing a tierce

competition to attract the transpon of LEO satellites: this ne~" market \viJl grow in the

71 See "L'Inde rejoint le club des grandes puissances spa&iales". La Trihune (May 27. 1999). Brazil also
intends to have its own launcher (See C. Lardier. ·'Echec du lanceur brésilien \~S-r·. Air el CO.mlC1!i (7
November 1997) 59).
'= See C. Covault. ··Ooeing Delta 3 Explodes~ Commercial Debut Ruined". A"iolio" Jf~t'k & Space
l"ec:hn%gy (August 3 1. 1998) 22.
73 On September 10. 1998. a Russian Zenith 2 rocket exploded with 12 satellites for the Globalstar
constellation on board. The share of the Globalstar Company immediately lost half of its value (sec T.
Gadault. ··les communications mobiles par satellites prennent du retard". La Tribulle. (September 11.
1998».
From the beginning of 1998 to may 1999. 10 ~·o of the launches done by American comparues failed. a
rate which is the double of the last six years. and leads to a 1055 of more than 3.5 billions of dollars
(See "Série noire pour les lanceurs US dans un marché ou la concurrence s'exacerbe" (May 20. 1999)
hw \\ W\'. \anlH'I ti·.·actualih~·19990:,:n,intçrnationa)'9:ï:043()O-vaho 103 html (Date accessed: May
27. 1999».
7'- See Je. Anselmo. -In Orbie. A,~ialion Week & Space Techllo/()gy (September 7. 1998) 51.
ln 1996. space insurance had a gross profit of USS 288 million. (nsurance rates for space launches
ranged from 15 ta 18 per cent of the insured .."a1ue (see UNISPACE III. supra note 9. at 14).
7~ See L'NlSPACE DI, supra note 9. at 6. See also T.Gadault. '·La fusée Ariane 5 relance l'Europe dans
la course à l'espace'1 La Trihulle (October 22. 1998): according to this anicle. the classical market of
geostationary satellites remains stable with a turnover around 2.5 billion of dollars for twenty ta thirty
launches per year. He also cites the figure of 14 billions French francs for this specifie market.
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near future with the development of mobile constellations, which also means hundreds

of satellites launches. More than thirty companies are competing for this business. 76

7t> Figure given by General H.M. Estes. commander in chief of the V.S Space Commando quoted in
W.B. ScaIL "Cincspace Wants Attack Detectors on Satellites" A\'Ialioll n'i.'ek & Spa",,: Te,..hn%gy
(August 10. 1998) 22.
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Cbapter II: The Legal Prineiples Applicable to Commercial Space Activities•

Commercial space activities are governed by the general principles applicable to any

space activity. but also by specifie provisions conceming the specifieity of each of

those commercial space activities.

Section 1: General Principles.

The use of outer space by non-stale actors was not obvious al the outsel of the space

age. Outer space \\'as in the beginning a place of confrontation between the two space

po"t'ers and the evolution of space law could not avoid the influence of the

contradictory doctrinal ideas orthe U.S.A. and V.S.S.R.. The possible involvement of

private enterprises in outer space was one of the controversial ideological issues.

Therefore't it is interesting to study how and under what conditions the use of outer

space by private companies for commercial purpose was accepted.

§1: The Legality of Private and Commercial Space Activities.

The acceptance of private actors on the space stage results from a compromise

bet\veen the U.S.S.R. and the U.S.A. The Soviet view was that the principle of free

use and access to outer space should he applicable to states only't to avoid any possible
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disorder or confusion arising from private participation.77 On the other hand the

U.S.A. argued that outer space should be used as freely as the high seas, thus

providing equal opportunity to their private enterprises to use outer space.78

The compromise between those two ditTerent vie\vs was to allow private activities in

outer space, but under the control of states. It was set fonh in Principle 5 of the United

Nations General Assembly Resolution 1962(XVIII), and later was incorporated in the

1967 Outer Space Treaty. The relevant provision appears in article VI of this treaty,

which reads:

"States Panies to the Treaty shall hear international responsâbility for national activities

in outer space. including the moon and other celestial bodies. whether such activities

are carried on by govemmentaJ agencies or hy non-go\·ernmenla/ enlilie.f. and for

assuring that national activities are carried out in confonnity with the provisions set

fonh in the present Treaty. The activiries of non-govemmental eotiries in ouler space.

including the moon and other celestial bodies, shaH require aUlhorisalion and

continuing supervision by the appropriate State Party 10 the Treaty ... ,..79

Consequently.. subject to govemmental supervision, any entity - whatever is ilS legal

nature - is allowed to use outer space as freely as any state.1W Articles VII and IX of

the Outer Space Treaty also confirm this view.81 However, a clear prerequisite for

private space activities remains in the duty to obtain the authorisation of a state~

othenvise.. no private activil)' may he legally undertaken in outer space.

i7 See A.S. Piradov. lmernatiorraJ Spac:e Law (Progress. 1976) lU 97.
1X On the Sm,iet and American views, see K. Tatsuzaw~ ~1Jpra note 2, al 342.
1') Emphasis added.
!lf) See ~t.G. Bourély, lllpra note 46, at 176. According to him. the only criterion to be allowed to use
outer space is to be considered as an entity. therefore preventing individuals to act on their own., ex:cept
ifthey aet through a company (companies. unlike private people. are "entities").
&1 Anicle \'11 makes reference to aState pany's "natural or juridical persons" as possible vietims for
damage occurring on the Eanh. in air space nr in ouler space. Anicle IX deaJs with a duty to undertake
consultations "if a State Party to the Treaty has reason to believe [hat an aetivity or experiment by it or
ils '''''IO'ICl!'. in outer space ( ... ) would cause potentially hannful interference with aetivities of other
States Parties'· (emphasis added).
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On the other hand, one can notice that whereas private enterprises are expressly

allowed to make use of outer space.. there is no explicit reference in the Treaty to

commercial space aetivities.82

The permissibility of commercial space activities could he based on the well-known

and controversial judgement of the Permanent Coun of International Justice,

according to which any activity not expressly forbidden is considered lawful and

therefore allowed in intemationallaw.tn Moreover, the principle of freedom of use of

outer space, as set forth in article 1 of the Outer Space Treaty., does not exclude

commercial operations.~ However., the use of outer space for profits might be in

conflict with the ~·common interests principle"" of article 1. which states:

"The exploration and use of outer space" including the moon and other celestial

bodies. shaH he carried out for the benefit and in the interests of ail countries..

irrespective of tbeir degree of ecanomie or scienrific development. and shall be the

province ofail mankind."

The question arises then of determining what are the legal implications of this

provision. It is usually considered that it should not be interpreted literally, i.e.

creating the obligation to share benefits., but as a general goal. as the expression of the

hope that the activities will he beneficial in a general sense.85 For example.

commercial activities may he considered in accord with this principle as long as they

Ir. See P.o. Nesgos. "International and Oomestic Law Applicable to Commercial Launch Vehicle
Transponation" (1984) Proceedings of the 27t1J Colloquium on the Law ofOuter Space 98.
lO See the Lotus Case (France v. Turkey), [1927] P.C.I.J. Repons. Series A. N.9. al 18.
X4 Outer Space Treaty's anicle 1 deals wilh "exploration and use of outer space". "Exploration" seems
to designate scientific research. whereas "use" seems to designate ail the other space aetivities.
Commercial space aetivities are thus mere "use" of outer space. and are ruled by the general regime of
the Treaty (see M.G. Bourély, supra note 46. al 173-(74).
g~ See SGorove. "Implications of International Space Law for Private Enterprise" (t982) 7 A.A.S.L.
319. al 320-322.
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contribute to ralsing the standard of living for people or to enhance national

economies.86

The practice of space powers in offering their space capabilities on a commercial

basis~ and of other countries to accepting them~C7, as \vell as national space lawsK~~

confirm the legality of commercial space undertakings. The doctrine also supports this

• H9vlew.

§2 : The Necessary Link Setween Private Companies and States.

States bear international responsibility for operations by private entities in outer space

(anicle VI)~ any damage caused by a space object they launch.. even if it is operated by

a non-stale agency, can engage their liability (article VII); and they have the duty to

avoid any harmful interference that space activities of their nationals could cause to

other states (article IX).

The invotvement of states in private space activities is not limited to issues of

responsibility. As a "Titer pointed out in regard to American corporations:

'''(fthe financing hurdles cao he cleared. there are several regulatory hurdles for V.S.

organisations: construction pennits to build spacecraft that will ioclude any radio

operation (just about every conceivable useful spacecraft); a radio license for

116 See H. Qizhi, "Legal .o\spects of Commercializat ion of Space Aetivities" (1990) Proceedings of the
33rd Colloquium on the Law ofOuter Space 58. al 58-59. See aiso K. Tatsuzawa., supra note 2 al 343
H7 See J. Rzymanek. "Some Legal Aspects of Commercialisation of Outer Space" (1987) Proceedings
of the 30th Colloquium on the Law ofOuter Space 246. al 247.
118 Few countries have domestic legisJation aimed directly towards space aetivities. The main developed
municipallegal body is in the United States, \\;th for the example the Commercial Lauoch Service Act
of 1984 (ameoded in 1988), the Land Remote Sensiog Commercialization Act of 1984 and the Land
Remote Sensing Policy Act of 1992. Only four other countries enaeted municipal laws: the United
Kingdom (Outer Space Act 1986 (1986 Cbapter 38)~ Sweden (Act on Space Aetivities (l992:963»~

South Afiica (Space Affairs Act N.S4 of 1993) and the Russian Federation (Law 00 Space Aetivities.
signed iote law August 20. 1993).
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spacecraft transmissions; radio licenses for any ground faciliries transmittiug to a

spacecraft; and a launching license ftom the Depanment ofTransponation.'· 9U

The responsibility of states for private activities is not the only practical reason why

companies need to overcome numerous administrative clearances. Outer space is a

field of international cooperation91
, and states being par e~'tce/lence actors on the

global stage. n it is up ta them to fulfll the role of cooperation. As earlier pointed

out 93, the area ofouter space usable for commercial satellites is relatively limited, and

50 is the radio spectrum. T0 avoid space abjects using the same spot (thus crearing

physical interference), to avoid satellites using close radio frequencies in the same

area (thus creating frequency Interference), states must coordinate their activities:

otherwise outer space would become, instead of a valuable resource, a chaotic

wasteland.

The role of coordinator in the sharing and distribution of radio frequencies belongs to

the International Telecommunication Union (l.T.U.), the oldest specialised

organisations within the United Nations framework. 9J

As explained by Professor Peyrefitte, the radio spectrum, as weil as outer space, may

not he subject to a claim of national appropriation. Hence~ the user of a frequency

band has no propeny right over it: if an allocated frequency is not used anymore~ il is

&9 See P.O. Nesgos. supra note 82. al 99.
90 S.Doyle. "Legal Aspects of Space Commercialization" in N. Jasentuliyana. ed.. Space Law.
De\'~/opme'" and Scope. (Praeger, 1992) al 130-131. And this writers concludes: "Such an undenaking
is not for the weak or faint-hear1ed." (Ibid al 131).
91 See chapler 1. section l, paragraph 3. above.
en They enjoy international lepl personality. See N.Q. Dinh. P.Daillier. A.Pellet. Droil tnlenltlllOnaJ
~"blic:, (Librairie Générale de Droit et de Jurisprudence. 1(94) al 394-395.

3 Sec chapter 1. section 1T paragraph 1. above.
').1 See ·'lT.U. History". http. 'W\-\\\ Ïtuch.:abourÏlu.;historv.llislOrv html (date accesscd: August 16.
1998).
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then considered as being free and can he allocated to a new user. This shows lhat the

radio spectrum is a natural resource that can he easity wasted. 95

Hence, il is within the LT.V.'s framework that states must apply to obtain the

frequencies that their national companies need. Private enterprises have no direct

access to tbis procedure.96 They have to rely on their govemment to represent their

interests.97

Another involvement of the state in regards to private space projects is through the

duty to register any object launched into outer space. This registration bas to he done

both at the national and at the international level. 9R This requirement of the

Registration Convention exists primarily to make identi fication of satellites easier, in

order to enhance the provisions of the 1972 Liability Convention.9
4)

ln short, the regime for private space activities can he summed up as giving freedom

to the enterprises, and international responsibility to the states. 100 Hence, the necessity

ofkeeping a close link between an enterprise and ilS state of nationality (or registry)101

is obvious. This argument is also enhanced by the fact that space activities are global

95 See L. Peyrefitte, ~lIpra note 7, at 262.
% Only govemmental agencies can deal with the I.T.U.~ see P.L. ~1eredith and G.S. Robinson. Space
I.aw: A Case Siudyfor lhe Prac'ilio"er (Nijhoft: 1992) at 190-191.
97 This procedure is lime consuming. Indeed, notification bas to he done sometimes up to nine years
before the satellite system stans to be operated (on this issue and on the way to have notification linked
to real and well-founded projects, in order to avoid the 5O-caUed "paper-satellites··. see f. Lyall.
"Paralysis by Phantorn: Problems of the I.T.U. Filing procedures" (1996) Proceedings of the 39th
Colloquium on the Law of Outer Space 187; on the American procedure to ensure of the financial
possibility of intended systems, see P. Meredith. supra note 39. at 415--416). Il took for example five
'1ears to Motorola to get a license for the Iridium system.
1)8 See Outer Space Treaty, article VUI and 1975 Registration Convention, anicle 2 and 3.
99 See S. Couneix. Le clroil cie l'espace. (La Documentation Française, documents d'études N. 3.04,
1990) at 16.
100 See M.G. Bourély, "La commercialisation des activités spatiales: aspects juridiques", (1989)
XXXVII, Annales de l'Université des sciences sociales de Toulouse 43, al 56.
101 See Chapter VI, section 1. paragraph 2, below, on the mie of the Stale ofregistry. This states is the
one lhat must keep jurisdiction and control over the space object (Outer Space Treaty. article VlU).
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activities, which can cause global problems, which can be solved at intergovemmental

level only. 102

§3: The Limits orthe Freedom or Use orOuter Space.

The freedom to use outer space is not absolute. According to article VI of the Outer

Space Treaty, states shaH ensure that "-national activities are canied out in confonnity

with the provisions set fonh in the present Treaty·'. In other words, the same limits

shaH apply to private and states activities. In short, those restrictions are the ones set

forth in the Outer Space Treaty. They include: prohibition of national appropriation

(anicle Il), respect for international law (article III)., use of outer space for peaceful

purposes (article IV and Treaty's preamble), duty to avoid harmful contamination,

adverse changes in the Earth environment and harmful interference (article IX).

To recall those constraints is not rhetorical. One of the main characteristics of space

activities is that it is possible to use them for civil and military purposes. This dual use

of space technology becomes obvious with launching activities: rockets launching TV

satellites and military missiles are close technologies. 103 Furthennore, several

companies in the remote sensing market are selling their products to the military.l04

On the other hand, sorne military technologies can he used for civilian purposes.105

IO:! See Y.M. Kolossov. "On The Problem of Priva1e Commercial Activities ln Outer Space'~ (1984)
Proceedings of the 2tt' Colloquium on the Law ofOuter Space 66, al 68.
103 For example. the Missile Technology Control Regime [hereinafter MTCR] encompasses in its scope
of applications complete rocket systems, including baJlistic missiles systems as weil as space launch
vehicles. if1hey are "capable ofdelivering al least a 500 kg payload ta a range of at leasl 300 km". See
Agreement on Guic/e/ilres for I~ Transler ofEquipmelll and TecNlOlogy Relaled 10 Alissi/es, (1987) 26
tL.M.601.
1IW For example, the company Eyeglass expects to have 25 ~. of its turnover corning from government
contracts, such as the monitoring ofborders. See Space News (3 1 <ktober - 6 November 1994) 1, 21.
to~ The anti satellite weapon "Miracle". the most poweriùllaser in the world, developed by the US army
might be used to launch small satellites {see S. Raphael. "La toupie de l'espace", Sciellc:es el Avenir
(July 1998) 85).
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Unfonunately, the meaning of the "peaceful use~~ remains unclear '06, apan from the

obvious (mass destruction weapons are prohibited in orbit around the Earth, as

expressly stated by article IV of the Outer Space Treaty).

The question ofhannful interference~especially as far as frequencies are concemed, is

not an abstract issue either. The threat to radio astronomy, posed by the huge LEO

satellite constellations, is a good illustration. \07

Even the prohibition of appropriation needs to he emphasised. Not so much because of

the location of satellites in outer space lO8
, but mainly with respect to celestial bodies.

For example, an American company, SpaceDev, Inc., has the projeet to send a

spacecraft to a near eanh asteroid, situated between the Moon and Mars, and to land

some scientific instruments on this celestial body, in order to be able to sell the

scientific data obtained. This company, according to ils own presentation, also

hintends to claim ownership of the asteroid in order to benefit ilS shareholdcr and

humanity by setting a precedent for privale property rights in space, which May help

accelerate the opening of space to a11".109 The legality of such a claim, in the light of

anicle nof the Outer Space Treaty, is disputable.

106 See I.A. Vlasic, "Space Law and the Military Applications of Space Technology..... in
N. Jasentuliyana. supra note 25, al 392.
107 See chapter 5. section 2. paragraph 3, below.
tOM The argument was made that satellites, al least in the geostationary orbit, occupy always the same
place. years after years, preventing other satellites to use those slots, and thus could be considered as a
Je facto appropriation. This statement was done within the framework of the Bogota Declaration of
1976. On those arguments and counter-argumeots. see J. Marcban. Dereeho /nlemaciona/ dei Espaeio.
Teoria y Po/i'iea, (Banco Central Del Ecuador, Quito, 1987) al 845-850 and S. COUf1ei~ "Questions
d'actualités en matière de droit de l'espace" (1978) AF.D.I. al 892-893.
IO"J "SpaceDev, Inc. Executive Summary'\ http':'\\'W\\ spacede\.com,:SpaceDev: About SpaceDev html
(Date accessed: July 6. 1998). If such a daim will help to open space to ail should he discussed. As
observe<! by M. Lachs. ·'ftequently the praetices of dividing and disposing of lands and whole
continents led to confliet and strife. The fessan should have been leamt" (M. Lachs. The LaM' OfOlller
Space (SijthofT. (972) at 19-20, queted in I.H.Ph. Diederiks-Verschoor and W.P. Gormle)·. ~upra note
40, al 125).
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Section 2: Spec/flc rt!gÏmes.

The above mentioned general rules are augmented by specifie provisions for the

ditTerent uses of outer space. Among them are several principles conceming

telecommunications and especially the use of satellites for Direct Broadcasting

Services; a resolution by the United Nations General Assembly regulating remote

sensing~ as weil as the United Nations General Assembly resolution goveming the use

of nuelear power sources in outer space.

§1: Telecommunications.

Telecommunication~ as defined in the 1.T.U. Conventio~ is --any transmission~

emission or reception of signs~ writing, images and sounds or intelligence of any

nature by wire~ radio~ optical or other electromagnetie systems~".11O

The principal legal obligation that the operation of communications satellites must

respect~ seems to he of purely technical nature: namely to allow the best and MOst

efficient use of the radio spectrum. This means tbat each new or intended system has

to coordinate with the existing ones. This duty is mainly done through the

International Telecommunication Union. This international organisation is in charge

of allocating the radio spectrum to the ditTerent users and of the Geostationary Orbit

slolS allocation. Each position and frequency registered through the International

An asteroid could generate more than 20 000 billions of dollars of tum-over (see S.Raphaël,
"Astéroïdes, le nouvel eldorado"', Sciences et Avemr (April 1998) at 84-85).
110 Annex 2 to the International Telecommunication Convention (Nairobi, 1982).
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Telecommunication Union is intemationally protected. This implies that new corners

must avoid any physical and frequency interference with the registered systems. III

However~ this international protection is legally weak; there is no binding mechanism

to enforce the decisions of the I.T.U., nor any mandatory dispute settlernent system.

Ali the users rely on the good faith of other users~ and on their common interest in

having the most efficient use of radio-frequencies. Still~ the present arrangement May

cause trouble as the number of communication satellites grows. The prospect of

hundreds of mobile communications satellites to he launched in the Low Eanh Orbit

threatens sorne existing users of the radio spectrum 112 ~ whereas in sorne industrialised

countries the number of possible orbital slots leads to domestic competition between

private companies. 113 Because the current legat system is based mainly on the

common sense of the users, and in the absence of any binding decision-making body ~

sorne countries request more slOI allocations in the geostationary orbit than they need

in order to lease them for profit, thus abusing the system. 1
1-1

Private entities wishing to operate a communication satellite must also coordinate

their system with the operating international telecommunications organisations of

which their state of nationality is a member. This is the case with INTELSAT~

INMARSAT and EUTELSAT. According to the chaners of those organisations~ this

duty to coordinate new systems has two implications.

1li For a more comprehensive view of the registration syste~ see: P.L. Meredith and G.S. Robinso~
supra note 96, al 157-209. ft is interesting to notice the existence of a priori planing for the
geostationary orbit, in arder to keep sorne future opportunities for space powers to-be to use this limited
natural resource. The allocation used to be done ooly on a "tirst come. first served" basis.
112 This is especially true for radio astronomy. On this issue. see chapter 5, section 2, paragraph 3,
below.
113 There is ooly one spot available for Japan for communications services in 2000. ft was booked a few
years ago with I.T.U., but today two companies tiled an application 10 their Govemment to get it (see
P. Kal lender, ""Fions Fight over Orbital Slot", Space NeM·... (November 3..9 1997) 4).
114 This is Ihe famous case of the Kingdom ofTon~ which claimed sixteen geostalionary orbital slots,
and eventually gained six of them. See J.I. Ezor, ··Costs Overhead: Tonga's Claiming of Sixteen
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One is technical, to avoid interference with the satellites used by those organisations.

This obligation is of the same kind as the one required by the I.T.U.· but does not

replace it. The proposed system has to he technically compatible with INTELSAT (or

INMARSAT, or EUTELSAT) and I.T.U. specifications.

The second implication is economic. New systems should not result in any economic

harrn for the mentioned international organisations. This implies that those

organisations must he aware of every new project of their member states because, by

introducing competition with their systems, this could lead to adverse financial

consequence for the afTeeted organisation. liS For example, a European company

incorporated in Luxembourg, Société Européenne des Satellites (S.E.S.) operator of

the Astra satellites, as opposed to the EUTELSAT organisation, is a good example of

a private competing system. 116 EUTELSAT is itself an authorised exception to the

INTELSAT organisation. 1
17

The most problematic legal issue conceming the use of communication satellites is

linked to the question of sovereignty. Because they can transmit any da~ aoy

infonnation, to any country they fly over, satellites (being in outer space, an area

outside aoy sovereign j urisdiction) May he considered as having direct consequences

on states sovereignty. This problem is especially accurate with Direct Broadcasting

Systems (D.B.S.), also called Direct To Home.

Geostationary Orbital Sites and the Implications for the US Space Policy" (1993) 24 Law and Policy in
International Business 915. and P.L. Meredith and G.S. Robinso~ !illpra note 96, al 167-169.
I\~ See Article XIV (d) of the Agreement Relating to the International Telecommunications Satellite
Organization. Washington August 20. 1971 (for a comment of this anicle. see M-C Prémont. supra
note 32, al 266-282). The' equivalent exists for EUTELSAT (anicle X\1 of the Convention Establishing
the European Telecommunications Satellite Organization).
The competition between EUTELSAT and the S.E.S. means also competition to use the same slots~ The
position situated between 28° and 29° East is disputed (sec T. Pirard, "Des interferences entre
EUTELSAT et Astra", Air~' Camros (March 14, 1997) 40).
116 Sec L. Peyrefitte. supra note 7. al 254.
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O.B.S. are satellites systems transmitting radio or television programs directly from

the satellite to individual receivers. 118 This means that ta receive information

transmitted from space~ any person only needs to have an antenna. The contents that

are transmitted are hard to control by the receiving states. This is the reason why the

argument of smte sovereignty was raised to limit non-authorised D.B.S.

Two international lexts were adopted on that subject~ in order to solve the conflict

between state sovereignty l19 and the principle of free tlow of information. 120

The first text was adopted by the United Nations Educational~ Scientific and Cultural

Organisation (UNESCO) in 1972. This ....Declaration of Guiding Principles on the Use

of Satellite Broadcasting for the Free Flow of Infonnation~ the Spread of Education

and Greater Cultural Exchange~~l~1 catis on states to reach prior agreements before

broadcasting programs to a foreign territory.111 However, this text does not give any

reason why stale sovereignty should prevail over freedom of information.

The United Nations General Assembly, in its resolUlion 37/92 of December 10, 1982~

expressed the same view as the UNESCO~ through a two-tier mechanism. This text

111 See S. Courteix. "EUTELSAT: Europe' Satellite Telecommunjcations~ (1984) Michigan Yearbook
oflntemational Legal Studies 85, at 98-100.
IIM According to the tT.U. Regulations, Section 3.18 a broadcasting satellite means a
"radiocommunication service in which signais transmined or retransmitted by space stations are
intended for direct reception by the general public" (quoted in A.A Cocca. supra note 25, at 425).
119 See for example article 2§7 ofthe United Nations Chaner.
I~O This principle is set fonh in the United Nations Universal Declaration on Human Rights of 1948
(General Assembly Resolution 217 A (111), article 19. which provides the right "to seek, receive and
impan information and ideas through any media and regardless of frontiers". This provision is repeated
in the ImemaliollQ! Covenanl on Ci..i/ QI'" Po(ilicaJ Rights, 19 December 1966, (1967) 61 AJIL 870.
anicle 19 (2).
1~1 UN Doc. AlAC.I05IPV.117 (1972).
1:1 Article IX §1 states: ..( ... ) it is necessary that Stat~ taking into account the principle of freedom of
information. reach or promote prior agreements conceming direct satellite broadcasting to the
population ofcountries other than the country oforigin of the transmission."
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requires notification and consultation, but the consultation itself Jeads to a process of

prior consent. 113

This prior consent principle, repeated in those two international lexts, has not become

a role of intemationalla"·.I:!~Indeed, those documents in their entirety have no legally

binding etTect. 1
:!5 lt is important to recall that none of the industrialised countries (i.e.

those having the technical and financial possibilities to apply these principles) voted

for the 1982 resolution. An opinioJUrlS does not exist. Moreover, the practice of states

is not uniform. For example, while Saudi Arabia, [ran, Egypt.. Syria or Qatar prohibit

in their national laws the use of parabolic antenn~ other countries tolerate those

devices (e.g. Algeria, Morocco, Tunisia) and sorne states do not object to TV

broadcasts by foreign private companies directed lowards their territory.l:!6

Does this imply that an absolute freedom ofbroadcasting by satellites exists, related to

the freedom of infonnation? To make such a claim would not be justified.

First, there are some undisputed principles applicable to Direct to Home Television:

respect for international law, equal rights of states to conduet activities in this field,

international cooperation, the requirement for peaceful settlement of international

123 See Paragraph 13 and 14 of the resolution. Sec P. Achil1eas. La tele\-'isiOll par satellite. Aspect...
Juridiques. (Montchrestien. 1995) at 97·98.
124 On this issue. see especially O. Fisher. Prio, Consent To International Direct Satellites
Brnadcaslillg (Nijhoff, 1990) al 197.
12~ As noled by the International Court of Justice: "General Assembly resolutions. even if they are not
binding. may sometimes have normative value. They can, in cenain circumstances. provide evidence
important for establishing the existence of a rule or the emergence of an opinio juris. To establish
whether this is true ofa given General Assembly resolution, it is necessary to look al its content and the
conditions of ilS adoption~ it is also necessary to see whether an opinio juris exists as to its normative
charaeter. Or a series of resolutions may show the graduai evolution of the opinio juris required for the
establishment of a new mie" (Case conceming the /ega/it)' of the Ihrealor use of nuc/ear weapons,
advisory opinion of July 8.. 1996. /.CJ. Reports 1996, paragraph 70).
126 Sec J.H. Castro Villalobo~ •• The DRS Declaration of 1982: The TV f\.fani Case" (1994)
Proceedings of the 38th Colloquium on the Law of Outer Space 6. at 11-12. Moreover. another issue is
the enforcement ofthose national prohibitions against antenna: totalitarian regimes are indeed the oRly
ones that cao atTord to tJy to implement n. Even regimes usually considered as being severe are not
very efficient: few years ago, the lranian govemment enaeted a law prohibiting the use of parabolic
antenna, but its enforcement is still not very adequate (see R. de la Baume and J.1. Renolus, Les
llOuveaur maÎlres clu mOllde. (Belfond. 1995) at 143.)
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disputes, states and international organisations' responsibility for activities undertaken

by them or under their jurisdiction. [!7

There are also some technical obligations required by the International

Telecommunication Union, in order to avoid any spill-over as far as practicable. 128

Lastly, states keep their sovereign rights over their territory and may, thus, restrain

their nalionals' access to DBS, throughjamming, for example. 129

ln other words a right of DBS broadcasting exists, but the receiving state bas the right

to protest against and to prevent il.

The practical consequence for the commercial broadcaster is a possibility to use

foreign tenitories to get access to markets otherwisc not accessible, or not under the

same conditions. Among others, American channels broadcasting in Europe

understood this possibility. For example, "Cartoon Channer and "TNT' are IWo

programs that were transmitted from the tenitory of the United Kingdom, bypassing

requirements imPOsed on operators in other national markets (especially in France as

they did not respect quotas ofprograms produced in the European Union).130

§2: Remote Sensing.

Remote sensing activities have been for a long lime exclusively state activities. Even

the first pri\'ate companies involved in this business (i.e. Eosat in 1984 in the United

127 See P. AchiIJea~ .mpra note 123, Il 97 and at 124-134.
I~K DBS Satellite must be designed in a way to cover only States accepting il. However, unavoidable
seillover is acceptable. See I.T.U. WARC 1971, Radio Regulation 428A and 2674§ 1.
1.9 The legalily of jamming under intemationallaw is still discussible (See R.Bender. :mpra note 45, al
164).
!JO See R.de la Baume and J.J.Benolus, supra noIe 126, al 150-152.
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States~ Spotlmage in France since 1986) relied on remote sensing satellites launched

and operated by states. They still rely heavily on their govemments for variety of

purposes. 131

Privatisation in Russia and growing commercialisation of space activities ln the

U.S.A. has led to the growth of private remote sensing industry. Thus in the U.S.A.

several companies - Spacelmaging, EarthWatch, or Orbital Sciences- have recently

emerged and still others May follow.

At the international level~ the oRly semi-authoritative principles goveming remote

sensing activities were incorporated in the General Assembly Resolution 41/65

adopted by consensus on December 3~ 1986. 132 This text gives a broad definition of

remote sensing activities.. encompassing both the space segment of this activity (the

sensing of the Eanh itself), and its Earth segment (process of analysis and

dissemination of the data).133 However, the scope of application of the resolution i5

131 Ifller alia for the continuation of the programs. The privatization of the American system Landsat
was a failure. The launch of the satellite Landsat VI did not succeed. and the company EOSAT ·created
to commercialize the V.S. Govemmenfs landsat prograrn - was acquired by the new company
Spacelmaging (see "The New Era in the Information Age Begins. Space Imaging Corporate Profile"
(February 1997), http :'www spaceimaue com/home/overvie\\.:protile/si profile htrnl::Companv (Date
accessed: August 17, 1998). The continuation of the Landsat seriaI with the launching of Landsat VU
relies again on governmental agencies, especially the National Oceanic and Atmospheric
Administration (N.O.O.A.) (See "LANDSAT-7 LAUNCH DELAYEO", NASA Press Release: 98-41.
hnp ;'\\;\\'\\ "nie noaa uO\". SOCC!L7PR-1 htm (Date accessed: August 17, 1998».
The French Company, Spotlmage, even if it leads the world market for remote sensing. relies on the
French govemmental space agency for its initial financing; it is not anticipated that Spotlmage will
cover the entire development cost of new systems until the Spot 5 satellite is launched. The Canadian
Company Radarsat relies aise on its govemment for its financial abilities (See P. Clerc.. "Comparative
Analysis of RADARSAT and SPOT Policies", quoted in R. Jakhu. Spaee La...: ApplicOliotfS. Co"rse
~/ale"aJ.... (McGill University, 1997-1998) at 293-314).
131 Il is wonh while notieing that the ooly legally binding international set of rules that came in
existence for remote sensing aetivities is the Com'ention on the Tran.ifer and Use ofData oflhe Remole
Sellsillg oflhe Earth from Ollier Spaee (signed in Moscow on May 19. 1978). UN Doc. Al33/162 June
29, 1978. Ten countries. including the U.S.S.R.• were parties to it. However. the successor states do Dot
apply this treaty anymore (See G. Zhukov, "Une expérience historique: la convention de Moscou de
1978 sur le transfen de l'utilisation des données de téléobservation de la Terre à partir de respace- in
S. Couneix., ed.• Droit. lélédêteetion el en,,';ronllemelll (SlDES, 1994) al 189-194).
133 According to principle l.e of this resolution: "The tenn 'remote sensing activities' means the
operation of remote sensing spaee systems, primary data collection and storage stations, and activities
in processing. interpreting and disseminating the processed data".
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still further reduced as it only concems remote sensing done with a civilian purpose~

excluding its application to any military data gathering. !J4

The utilisation of remote-sensing satellite does not require the authorisation of the

underlying state: principle IV of the 1986 resolution implicitly denies a right of prior

consent. lH A counterpart for sensed countries is~ nevertheless~ planned: a right to

access to the data gathered is embodied in principle XIt which states:

.•As soon as the primary and the processed data conceming the territory under its

jurisdicrion are produced the sensed Stale shall have access to them on a non-

discriminatory basis and on reasonable cast tenns. The sensed Slate shall also have

access to the available analysed infonnation conceming the territory under ils

jurisdicrion in the possession of any State participating in remote sensing activities on

the same basis and tenns. taking particularly ioto account the needs and interests of the

developing countties".

This principle means that a sensed state should have access to the primary and

processed data gathered about its tenitory~ under al least the same conditions

.. especially for price and delay .. as every other state. Taking into account the

imponance of the data gathered through remote sensing~ this is not only a means to

proteet the economie interests of sensed states~ but also their security (by reveaJing~

for example~ aggressive preparations on the pan oftheir neighbors).

13-1 Principle 1 (a) of the resolution limits the scope of application of the resolution to remote sensing
done only "for the purpose of improving natural resources management. land use and the protection of
the environment··.
135 Developing countries claimed a right of prior consent to any sensing of territories under their
jurisdietio~ as was also claimed for D.B.S.
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However, as far as analysed infonnation l36 is concemed~ this provision only concerns

a right of access for infonnation in possession of a state<t not in the hands of a private

company. This could mean tOOt the sensed states cannot claim access to any

information possessed by a private firm.

Nevertheless, a customary rule might be evolving through the national policies

respecting data dissemination. Thus, the United States with the Land Remote Sensing

Commercialization Act of 1984 and the Land Remote Sensing Policy Act of 1992

provided for a broad access to primary data by sensed states, in accordance with the

1986 Resolution. 137 The Canadian company, Radarsat International Inc., acts in

acconiance with certain guiding principles elaborated by the Canadian Space Agency

retlecting the UN resolution. 138 The French enterprise Spotimage.. though it does not

have any official poliey on access to data, also respects in practice the principles

adopted in 1986 by the United Nations General Assembly.139

§3: Launching Activities.

As far as launching activities are concemed, their international legal framework may

be considered to be based mainly on article VII of the Outer Space Treaty and the

1972 Liability Convention. As indicated in its tille, the Convention provides a set of

136 "Primary data", "processed data" and ··analysed information" are the ditTerent evolution of the
treatment of the remote sensing data to interpret them. See Principle 1 (b). (c) and (d) for their exact
definit ions.
137 See W. von Kries, "The UN Remote Sensing Principles of 1986 in the Light of Subsequent
Developments". (996) 45.2 ZLW 166, at 17J.
IJ! Ibid
139 See L. Oufresne, "Le systëme de distribution des donnëes et produits SpoC in S. Courteix, !illpra
note 132, al 149.
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roles to proteet the victims of any space related accident through an original regime of

liability. 1010

Another relevant treaty ... the Agreement on Guidelines for the Transfer of Equipment

and Technology Related to Missiles- aims to limit the export of missiles. However, ilS

broad definitions make it also applicable to rockets.l-l l As a consequence, it limits the

possibility ofnewcomers in the space launch industry.

The United States of America, with Ukraine, Russia and the People Republic of China

also entered into other various bilateral treaties. 142 Those agreements cover, inter alla..

the number of launches those counlnes can make and the pricing ofcach launch.

To recapitulate, the two main conclusions relating to the legal regime applicable to

private space activities are that the rules are directed towards states, and that most of

the principles aimed al specifie space uses lack binding force.

lotO See Chapter IV. below.
141 See ~lIp'Q note 103.
, ..:! The V.S. and China signed a Memorandum of Agreement Regarding International Trade in
Commercial Launch Services for a period 51arting January l, 1995 till December 31, 200 1. It replaces
an agreement signed in January 1989. On February 21. 1996. the U.S. and Ukraine signed an
Agreement Regarding International Trade in Commercial Space Launch Services. that should expire
end of 200 1. It provides for example that Ukraine is permitted to launch only 5 satellites 10 the
Geost81ionary Orbit. plus another II launches though a U.S. led joint venture. lastly. an Agreement
8elween the Government of the United States of America and the Govemment of the Russian
Federation to Amend the "Agreement Between the Government ofthe United States of America and the
Govemment of the Russian Federation Regarding International Trade in Commercial Space launch
Sen-Îees" was signed on Jaouary 30, 1996 to increase the authorised number oflaunches which Russia
could provide under a previous agreement signed in 1993. See DJ. Bumett and o. Lihani, "V.S.
National Space Policy and Bilateral Launch Service Agreements" (1996) Proceedings of the 391h

Colloquium on the Law ofOlner Space 263, al 265-270.
Those agreements are heavily discussed within the United States. If they grant a time-fimited protection
against new competitors to the launching companies. they prevent the clients of the launching industry
from enjoying the main advantlge of competition: cheaper launches (Ibid al 265). They should expire
in 2001; the United States should not renew them (see H. Wassenbergh. ·'International Space Law: A
Turn of the Tide". (1997) XXII-6 Air and Spacl! LaM- 334, al 340).
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Indeed~ the Outer Space Treaty in ilS very tide specifies lOOt il is concemed with the

hprinciples goveming the acliviries ofSlaJes in the exploration and use of outer space~

including the moon and the eelestial bodies".I.13 Hence, private space activities are

concemed only indirectly by those rules, through the obligations of their respective

states. This is the reasan why the responsibility of states for non-govemmental entities

is so important: the onJy obligations that private firms have to respect are those

incorporated in domestic legislation. l
4-$ If the states bore no international

responsibility for them~ private entities could operate without any legal restraint.

Becau~ states are held responsible for their private entities, they provide a guaranty to

other states against any abuse of space or damage arising from those operations.

It should he emphasised that the principles relating to the main space aetivities

(telecommunication and remote sensing) are uncertain in their legal effeet. The best

that ean he said for those principles is that they are soft law. 1-'5

1-0 Emphasis added. See also Outer Space Treaty anicle XIII: "The provisions oftNs Treaty shan apply
to the aetivities of Stales Parties to the Treaty in the exploration and use ofouter space ( ...r (Emphasis
added).
..... This could raise a problem.. as only five states (the United States of America, Swed~ the United
Kingdom. Russia and South Afiica) have some specific aets on space aetivities. On the obligation for
States to enaet specific laws reprding space aetivities under article VI of the Outer Space Treaty. see
M.G. Bourêly. "Quelques rétlexions au sujet des législations spatiales nationales" (1991) XVI A.A.S.l.
245.
•.as They cannot be consideree! as customary law if the incombent space powers disagree. even if ail the
other states would consider them as binding. This is the consequence of the relevance of the implication
of "States whose interesrs were specifically afTected" for the definition of international custorn. as
detined by the International Court of Justice in the Nonh Continental Shelf Case (North Seo
ContÏlwIlIa/ She/fCafe. (Federal Republic of Germany v. Denmark and The Netherlands), ICJ Repons
1969. 3, al paragraph 73). This is the reason why the United Nations General Assembly Resolution
37/92 concerning DBS. even though adopted by 108 votes against 13 bas no binding implication:
industrialised countnes (and thus space powers) voted against or abstained. The same argument is
acceptable for resolution 41/65 on remote sensing. adopted by consensus. due to the interpretation of
some provisions given by repre!entatives of industrialised cauntries (See il'.fra nOle 324-325 and
accompanying tex!).
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Chapter m: The Intemational Law of RespoDsibility•

We shaH explore the basic principles of state responsibility and their efficiency for

private interests in space (section I)~ and study how statc responsibility of states and

international organisations can he engaged and enforced for their own space activities

(section 2).

Section 1: Definition ofS'lite ResponsibiIÏIJ·.

The international law of state responsibility regarding commercial activities raises two

main issues. Once defined the basic principles and concepts involved~ we shall study

the question of state responsibility for the aets of one of its national~ and explore how

private interests are then safeguarded.

§ 1: From Responsibility to Liability.

·"Ubi Socielas, lbi Jus ". Where there is a socjety~ there is law. And where there

i5 law~ there is responsibility. Any legal system must cnsure through principles of

liability the respect of i15 rules. This is also correct with the international community

and international law. States<t subjects of international 1aw<t can he held liable for not

complying with their legal obligations (e.g. failure to respect a treaty~ violation of a

state~s sovereignty, injuries to foreign diplomatie representatives., etc ... ).146 States'

146 See DJ. Harris. C~S andMalerials Ol,lntemational Law (Sweet &. Maxwell. 1991). at 460.
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liability for infringement of their international obligations i5 usually called

responsibility.147

However, one can draw a distinction between state responsibility and state Iiability at

the international level. 14~ Responsibility is linked with moral obligations of states,

with their duty to respect international law, to avoid intemationally wrongful acts.l~9

Liability, on the other hand, i5 Iinked with practical consequences of responsibility:

obligation to pay compensation when a damage bas occurre<L for example. Hence,

liability is the practical consequence of responsibility. This distinction between

responsibility and liability i5 not retlected in the French or Spanish languages. 150

Liability is a logical consequence of responsibility. Responsibility, nevenheless, may

also arise from liability: for example if astate does not fui fi1 its obligation to pay

compensation (liability) ilS international responsibility can be recognised, as the 000-

respect of this obligation is an intemationally wrongful aet.

The distinction between the combination of concept l responsibility/moral

obligations} on one hand and {liability/practical consequences} on the other hand is

of great interest for space law. Article VI of the 1967 Outer Space Treaty provides that

states bear international responsibility for their activities in outer space, \\"hereas

article VII states the principles of a liability regime for damage due to the space

object.

1-47 Idem.
1-48 See especiaJly. F.G. von der Dunk. "Liability Versus Responsibility in Space Law: Misconception or
MisconstruetionT (1991) Proceedings of the 34dl Coltoquium On The Law of Outer Space 363. This
author criticises the ··artificial" borderline between responsibility and liability drawn by the
Intemationallaw Commission in the two parts ofits Draft Articles on Stale Responsibility (1980) Il
Y.D.l.L.C. 30 and (1986) D. Y.B.t.L.e. 38..
1-49 According to the International Law Commission Draft Articles on State Responsibility, anicle 1:
"every internationally wrongful aet of a Stale entaüs the intemational responsibility ofthat State".
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In other words, any damage produced by a space object does nol need to be the

consequence of an intemationally wrongfu1 aet to entait a right to reparation. The

mere existence of a damage leads to the liability of the launching state(s), hence to a

right to he compensated without the requirements 1inked to international

responsibility. On the other hand., any damage occuning from the space activity itself

requires the fulfillment of those prerequisites to lead to compensation: inter alia the

evidence ofan intemationally wrongful acl and proof that it is imputable to astate.

Responsibility arises ifthere is a breach of an international obligation attributable to a

state. There is no criterion of fault~ nor of damage. 151 The consequence is that the state

must repair (principle of resilutio ln integrum, as expressed in the Chorzow Factory

Case)15Z in order to restore the situation that would have existed if the wrongful aet

had not occurred. 153 If reparation is impossible~ the state must comPensate (in

monetary forro most of the lime)154 or give satisfaction., through official apologies for

example. J55

There is also a possibility for astate to he held intemationally responsible, even if no

gross violation of international law is attributable to il. This is the so-called ·"due

diligence'" principle: it means that states must respect certain minimum standards of

150 ln those languages there is only one word to translate thase two complementary notions
(respollsabilité and respol'sab;/idoJ).
151 See f.G. von der Du~ sr'pra note 148, al 363-364.
15:: See Chor:ow Factor)' Case Ondemnity)(Merits) (Germany v. Poland). P.C.lJ. Reports, Series A. N.
17.
15J See N.Q. Dinh, P.Daillier. A.Pellet. supra note 92, al 768.
15-1 Ibid. al 768-769.
155 Especial1y ifno damage occurred (Ibid al 769-770)
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behavior 156 (such as the treatment of aliens on their territory). If such standards are

not respected by a given state. il will he held responsible as if it commined an

intemationally wrongful aet.

For examplc. the assault of an embassy by privatc persons is not an aet committed by

a state or i15 organs. Hence, the state did not commit an intemationally wrongful ael

and cannot be responsible for it. However. the state may have failed to take ail

necessary measures ta protect the embassy. ln other words. it did not respect the

international standards expected for the protection of diplomatie relations: ilS

negligenee (and not the aets of the group) is a fault and the source of its international

responsibility. As a eorollary, this principle also means that it will not be held

responsible for the assault if it did not have any possible control over the group (this

may happen with large rebellions).

Due diligence is, in faet, ooly an apparent exception to the prerequisite of having

international wrongful aets committed by ... and anributable to ... a state ta make it

responsible. l57 Indeed, responsibility is engaged on the ground of a lack of due

diligence because the state's organs were negligent, especiaJly regarding obligations

to stop or ta repair any detrimental aet. !58

I~ As recognised by Max Huber in the Island of Palmas Case: the sovereignty of astate "has as
coroUary a duty: the obligation ta protect witbin the terrrtory the ri8ht5 of other states, in panicular their
right ta integrity and in"iolability"~ (Island ofPalmas Case (Netherlands v. U.S.A.), [1928], Permanent
Coun of Arbitratio~2 R.I.A.A. 829).
1~7 See N.Q. Din~ P.Daillier. A.Pellet. supra note 92, al 742.
U8 The most weil known example of due diligence is cxpressed in the judgemem of the Corfu Channel
Case. The International Coun of Justice spoke about "every State's obligation oot to allow knowingly
its territory to be used for aets contrary to the righ15 of other States", which is clearly an obligation of
due diligence. The obligation of the Albanian authorities to notify the existence of a minefield in their
territorial water was more generally based, nevertheless~ on "'certain general and well·recognised
principles. namely: elementary consideration of humanity. even more existing in lime of peace than in
war. the principle of fteedom of maritime communication; and every State's obligation oot to allow
knowingly its territory to he used for aets contrary to the ri8hts of other States." (Corfu Challlle! Cate
(kleril.'i) (UI( v. Albania), I.C.J. Reports 1949 al 22 )
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Hence7 this notion is subjective and depends heavily on circumstances (especially on

the possibility for the concemed state to have knowledge and proper means to

intervene to stop a situation contrary to the interests of another state). 159

Conceming space activities7 this due diligence principle is enacted through article VI

in fine of the Outer Space Treaty 7 which provides that the ··appropriate staten shaH

exercise ""continuing supervision'" over the space activities of non...govemmental

entities. How this control is exercised depends on the will of states: there is no

obligation to enact a teX! of domestic space law. France, for example., does not have

any law direetly relating to space activities by private entities. ·"Continuing

supervision'~ can be understood7 nevertheless7 as imposing on states a minimum

standard ofcontrol over private corporations. Hence., the mere fact that an act contrary

to the principles of the Outer Space Treaty is perpetrated by a private person, and not

bya state organ is thus not a relevant argument to set aside state responsibility. States

must control. 160

Regarding liability (as opposed to the notion of responsibility), a specific regime has

been developing in international law. It concems the S<H:alled ....ultra-hazardous

activities~". When such an activity is conceme<l the mere existence of a damage gives

a right for a victim state to he compensated. Liability does not depend on a degree of

blameworthiness but merely of the existence of a risk. This situation relies on an issue

of equity: the state whose activity generated the prejudice did not commit any

1~9 See N.Q. Dinh. P.Daillier.. A.Pellet. supra note 92.. al 736.
160 As pointed out.. there is no duty for states to have national legislation regulating private space
activities. How~er. the existence ofa well-developed system oflicensing. as it is the case in the V.S.•
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wrongful act, thus it cannot he held intemationally responsible. The state that suffers

the damage, nevenheless, may suffer great lasses for an activity to which it was

completely innocent. Under the general theory of responsibility, it would not have a

right ofcompensation.

This striet-liability principle is a logical development of the jurisprudence of the Trail

Smelter Case and of principle 21 of the Stockholm Declaration161. It was mainly

developed in environmentallaw, for oil pollution or nuclear activities. 16
:! Space law, in

this respect, was one orthe very first domains, with the Liability Convention, to cnact

al the intemationallevel a regime of strict liability.163

Ultra-hazardous liability is necessary to space law: the risks of space activities are

encountered by ail the countries of the world. As a writer explained on the issue of

Nuclear Power Sources (NPS):

··A satellite which orbits the Earth completes one full orbit circa every 90 minutes and

overf1ies thereby ail States in one or two days depending on its trajcctory. For this

feasoo as the "neighbour' of a launching state ofan NPS Satellite the eotire world has

to he seen and not only the surrounding countries'''. 1606

seems to he the most efficient way for a stale to be aware of the undertakings of its national companies
and thus to fultil its duty ofcontinuing supervision over the aetivities ofnon-govemmental entities.
161 According to tbis principle, "States have. in accordance with the Chaner of the United nations and
the principles of international law. the sovereign right to exploit their own resources pursuant to their
o~n environmental policies. and the responsibi/ily 10 ensure tha, aclil';ties ....ithi" lheir jurisJü:lioll or
colllroi di) nol CCllISf! Ja"",~ 10 lhe elrvironmelll of other Stales or of areas beyoIId the Ilmils of
llOliOlIO/jurisdiclio"." (emphasis added).
162 E.g. several conventions provide automatic liability of the exploiting party ofa nuclear facility. up to
a certain limit after which the state becomes liable.
16.1 On this issue, sec J. Barboza. ..International Liability for the Injurious Consequences of Aets Not
Prohibited by International Law and Protection orthe EnvironmenC (1994) 111.247 ReADI 29L C.G.
Caubet, "Le droit international en quête d'une responsabilité pour les dommages résultant d'activités
qu'il n'interdit pas'" (1983) AFDI 99~ and P.M. Dupuy La responsahille c1e.fi Etals pour le.fi dommages
d'orlgilre technologique et illduslrielle. (Pédone. (976).
164 T\f. Benko and K-U Sehrogl, IntematiOlllJI Space LaM';II the A-faking, (Frontières, 1993) at 46.
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ln sho~ the issue of responsibility for space activities is based on three ditTerent and

complementary notions. A principle of general responsibility for activities in outer

spaee~ with ail the classical requirements of international law (intemationally

wrongful aet imputable to a state or ils organs), is enacted in article VI of the Outer

Space Treaty. The imputability'l however, is enlarged, compared with classical

international law~ as it is expressly provided that states are also responsible for non­

govemmental entities (hence. not only for their organs). ln jine, this article reinforces

this principle of responsibility with the eomplementary concept of due diligence. to

impose a clear duty on states to control the Bets of their private national entities. At

last, to proteet innocent vietims on the surface of Eanh, a regime of Habitity (without

the prerequisite of a fault) is set forth in article VII of the Outer Space Treaty and in

the Liability Convention.

§2:The Responsibility of States for Their Nationals: An Innovation?

States are responsible for internationally wrongful acts attributable to them. It means

that they are not responsible for acts done by their nationals. In this respect, article VI

of the Outer Spaee Treaty seems to innovate, as it provides state responsibility for

private activities. This ne"' regime, however, has sorne precedents: two such

possibilities already existed under general intemationallaw.

The first possibility is when the acts of a national are attributable to the state because

the private entity acted on behalf of this state, as its agent. 165 The criterion used to

16' See ILe Draft Articles on State Responsibility. mpra note 148. article 8.
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define an agent is based on state involvement. The critical point is to know whether

the state had 44efTective control'" or not over the entity.l66

As far as private space activities are concerned, the involvement of states is obvious.

The recourse to state aids (beyond research and development) i5 a part of this

business. For example, only American companies can be chosen by NASA for their

launching activities: il is impossible for foreigners to apply for a US govemmental

marke~ despite the political anger of Europeans. 167 Possibilities to grant direct

support may even he contemplated by govemments. 16M

The space market relies heavily on states. Development of private space companies

depends on govemmental policies. 169 Private activities require numerous state

authorisations, hence (even if they are not state agent slrlclo .'ien.'iu) states behaviour

may be considered as an '''approval given'" to these activities and a hdecision to

perpetuate them-... 170

The authorisation obligation provided in arocle VI of the Outer Space Treaty thus

only renders official the Iink and cross interests between states and private

166 See Nicaragua CC1~t", I.C.J. Rec. 1986 al 64-65, and Hoslage... ill Tehe,œl Ca.fe, I.CI Rec. 1980 at
37.
167 According to a statement done in 1990 by sorne representatives of the European Space Agency, this
poliey bars 80 % of the American satellite market to European launchers~ in Europe, no equivalent
restriction exists (see H.P. van Fenema "Cooperation and Competition in Space Transportation>- in
C.J. Cheng and P. Mendes de Leon. eds. The Higm.·CJ}'s ofAir Qlld Oult"' Spac:e 01.'1." ..bio. (Nijhott
1992) at 291-292). This situation led to a reaJ dispute between American and European for the
launching activities (See the TCI Case in M. Couston.. supra note 68, al 183).
16g The duty to use US govemmental fuods for international aids to help private remote sensing
companies to develop their market with developing countries was embodied in the Commercial Space
Bill of 1997. This state aid would have been indirect. The Commercial Space Bill of 1997 provided tbat
the govemmem should not compete with the private seaor (section 206§d)~ NASA was encouraged
- under certain conditions - to purchase data to commercial providers (section 202)~ and govemmental
agencies were invited to give sorne aids to developing cauntries in arder for them to buy data to private
enterprises (section 206). This last provision would have helped the private sector to create and develop
its market thanks to sorne public funds. See hup !;thomas loc.go\'.'c!...Ü­
hi"· "1uervC"c 105 :temp;-c I057G:!Fck (Date lCf:essed: June 19(7).
169 Privatisation of the US remot~sensing system was done under the principle tbat ··the national
interest of the United States lies in maintaining international leadership in civil remote sensing" (Land
Remote-Sensing Commercialization Act of 1984, sec 101 (3».
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companies. 171 As a matter of fact., states have under article VI a duty to supervise

private space activities. In other words., state responsibility for private space activities

is a development of the "state agent" notion., which exists in the classical scheme of

the intemationallaw of responsibility.

The second possibility of state responsibility for an act committed by a natural persan

is when the action of this individual is allowed by a negligence of the state~ especially

in its duty of due diligence. Several precedents exist conceming the failure to proteet

aliens l72
, or the use of a territory in a way contrary to the interest of other states. 173

The duty of the ~~appropriate state" under article VI of the Outer Space Treaty is a duty

of due diligence: it has the obligation of continuing supervision over oon-

govemmental entities. In this respect if astate is unable to supervise an activity that il

has authorised., it is in breach of ilS duty of due diligence, hence responsible for the

damages committed in the scope ofthis activity.174

110 Two elements ta heId astate internationally responsible for the aets ofa private persan (See U1IIled
Slale... Diplomatie and C(H~lIlarSiaffin Tehrœl. Judgment. I.C.J. Repons 1980. at 37).
171 It should be stressed that the licensing process al the nationallevel expressly gives to states a control
over private entities. in order to avoid any danger for ilS national security. its international obligations
or even its foreign policy. This process can have sorne ~ra-territorial etTect and relies on a deterrent
function: the possibility to impose high fines. The best example is the United States law for remote
sensing (see S. Parisien. '"La commercialisation des activités de télédétection spatiale aux Etats-Unis:
considérations nationales et internationales" (1995) XX-II AASL 241. at 255-256)
rn Sec anicle 8 of the ILC Draft Articles on State Responsibility. .\lIpra note 148. Several examples can
he round in the awards of the Iran-US Claim Tribunal~ see for example Yeu1(er \'. Irall. 17 Iran­
U.S ..C.T.R. 92.
17J Seethe Trai/Smt!/lerCase(U.S. v.Canada), (1938 and 1941].3 R.I.:\.:\. 1905).
l74 Regarding the large number of satellites ta be launched for the LEO constellations. the question
arises whether states will he able to have any effective control over the utilisation of hundreds of
satellites and. following article \'111 of the Outer Space Treaty. to retain '"jurisdietion and contror',
over them (see G. Venturini. supra note 33. al 60).
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§3: The Protection ofPrivate Interests.

A private company~ victim of an international wrongful aet in the course of ilS use of

outer space~ does not have any direct possibility to present a claim against astate

under international law. ft May rely on domestic courts to gel compensation., but will

face tremendous issues of private international law (e.g. determination of the

competent forum) and state immunities. It may also rely on its state of nationality~

through the process ofdiplomatie protection.

The Liability Convention ereates a new claim mechanism for damage caused by a

space object. In particular~ it avoids sorne requirements of diplomatie protection such

as the exhaustion of local remedies. 175 The c1aim, however, still depends on states. It

cannot he brought directly by a private company against a state or another private

company.176 Il should he emphasized that this mechanism is only applicable tor

damage caused by the space object~ and in no ease due to the aetivity itself ln ln other

words~ a private entity victim of astate space aetivity (for example on an issue of

appropriation of outer spaee) cannot rely on the mechanism of the Liability

Convention to be indemnified. hs sole international recourse will be the diplomatie

protection of ils state ofnationality, on the basis ofanicle VI of the outer space treaty.

Recourse to diplomatie protection is an uncertain remedy for private entities. States

have no duty to make a claim and~ if they gel compensation., the harmed entity has no

right on the money granted. States do not have any obligation to their nationals: in the

11~ See Liability Convention. anicle XI§ 1.
t76 See Chapter 4. section 2. paragraph 2. below.
177 See infra note 266 and accompanying text.
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diplomatie protection mechanism~ the claim does not belong to the harmed party but

mther to the state. 178

This mandatory recourse to states to claim compensation seems to be a disadvantage

for private entities. Any damage will involve a difficult legal process to be

compensated, and its issue is uncenain. This mechanism, nevertheless~ is al50 in the

very interest of private space companies - and of their potential victims. Private

entities cannot directly claim compensation but, on the other hand, they are not

intemationally responsible: a state will he heId responsible for their action.

Financial investment in satellite construction and launching, as weil as possible

damage caused on the surface of the Eanh, could involve the loss of tremendous

amounts ofmoney. Ifa private company were declared responsible for such a damage,

the risk it would take in space aetivities would merely be to go bankrupt and to lose ail

its assets. It would he deterrent for private involvement in space. l79 It would also he

dangerous for the victims, if the author of the damage goes bankrupt and becomes

unable to pay ail the compensation due.

1'78 See B_ Bollecker- St~ ··Le préjudice dans la théorie de la responsabilité internationale" (Pédone.
1973) al 1Ot>.l 09_
179 See B.A. Hurwitz, "Liability for Private Commercial Activities in Outer Space~ (1990) Proceedings
of the 33nJ Colloquium on the Law orOuter Space 37.
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Section 2: Extellt 01'lte Responsibillty•

§1: Commercial Space Activities by Slates.

The direct consequence of article 1 of the International Law Commission Draft

Anicles on State Responsibilitylso is that responsibility for commercial space

activities operated by states (through govemmental entities or private companies on

behalfof the 5tate) is bom by the state itself. Any infringement of the principles of the

Outer Space Treaty is a breach of international law., hence an internationally wrongful

act. uu General international law applies, wilh the possibility for states to claim

compensation against each other through diplomatie channels and to have recourse to

counter-measures (in the respect of international law, and Inler a/ia of the UN Charter

that prohibits the use offorce).IK2

This responsibility of the state becomes a strict liability if a space object that astate

launched for a commercial activity produces a damage. The 1972 Liability

Convention appl ies to any space object., whether ilS purpose is commercial or not.

§2: Commercial Space Activities by International Organisations.

International organisations also have commercial space activities. They were created

to maximize international cooperation., which was rendered necessary by the large

1xo Quoted supra note 149.
IKI Pro"ided that the stale is party to the treaty. Otherwise. il should also be proven that the principle
infiinged has become a rule ofcustomary intemationallaw. As aU major space powers are pany to the
1967 Treaty~ this evidence may be easy to make.
182 See United Nations Chaner. anicle 2 (4).
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amount of financial and technical means associate with space projects. The best

example is still INTELSAT.

Under the classical law of international responsibility~ international organisations~ as

opposed to their member states, are responsible for their own actions. IB3 However,

space law has developed a specifie regime for international intergovemmental

organisations. Article VI in fine of the Outer Space Treaty states that responsibility for

space aetivities of international organisation is born by the organisation and ilS

member states. Once again a principle of vicarious responsibility of astate is

provided.

Regarding the space object launched by or for an international organisation" article

VII of the Outer Space Treaty does not refer to international organisations. Article

XXII of the Liability Convention, nevertheless~ reiterates the principle of state

vicarious liability and develops it. According to this anicle:

""1. In this Convention~ with the exception of Article XXIV to XXVlllllW1, references to

States shan he deemed to apply to any international intergovemmental organisation

which conducts space activities if the organisation declares its acceptance of the rights

and obligations provided for in this Convention and if a majority of the States members

of the organisation are States Parties to this Convention and to the Treaty on Principles

Goveming the Activities of States in the Exploration and Use of OUIeT Space, including

the Moon and Other Celestial Bodies.llllSI

111.3 See L. Peyrefitte, ~"Upra note 7, al 295.
184 Those articles conccm the signature, denunciation. and entry inta force of the Convention.
HIS For example. the European Space Aget1CY made such a declaration (Assembly resolution 2777
(XXVI). anne~ of 29 November 1971). See United Nations General Assembly. Report of the Legal
S"bcommiltee ofthe C.l..f.O.P.U.O.S. on lhe work ofilS 3th .session (UN Doc. AJAC. 105/698. April 6.
1998) at 18.
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2. States members of any such organisation whicb are States Parties to this

Convention shall take ail appropriale steps to ensure that the organisation makes a

declaration in accordance with the preceding paragraph.

3. If an international intergovemmental organisation is Hable for damage by virtue of

the provisions of this Convention. that organisation and tbose of its members which are

States Parties to this Convention shan be jointly and severally liable; provided,

however, that:

a. any claim for compensation in respect of sucb damage shan he tirst presented to the

organisation;

b. only where the organisation bas not paid, within a period of six months, any sum

agreed or detennined to he due as compensation for such damage. may the claimant

Stale invoke the Habilâty of the members which are States Parties 10 Ibis Convention for

the payment of that sumo

4. Any claim, pursuant to the provisions of this Convention. for compensation in

reSPeCt of damage caused to an organisation which bas made a declaration in

accordance with paragraph 1 of this Article shall he presented by aState member of the

organisation which is a State Party to this Convention.~

ln other words, claims shaH he directed tirst towards the organisation and, if il does

not pay, to a member state of that organisation. When an international organisation

does not make a declaration of acceptance 7 the state representing the victim has no

obligation to present ilS claim to the international organisation: it cao address il

directly to a member state. Member states have, nevertheless, a possibility to claim to

ail the other member states of the organisation for any reimbursement.
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This situation is logical, as international organisations do not exist on their own, but

thanks to their member states. 186 Moreover, those member states are the ones who get

profits of the international organisations action.

Whether their space policy is done on their o\\n, through international organisations

or relying on private initiative, states are at the center of responsibility. This principle

is understood by the international community to such an extent that, sometimes, when

a principle of responsibility is reiterated in international texts, the role of international

organisations is avoided to Cocus only on states. IR?

§3: Enforcement of International Responsibility and Dispute Seulement.

Enforcement of international law i5 a classical question. The Jack of mandatory

dispute settlement procedures and the non-existence of any global enforcemenl

mechanism are well-known arguments. Does that Mean that international law is weak

and useless? Yet, as noticed by a judge of the International Coun of Justice, there is

no stale, nowadays, that pretends that il does not care of international law. 188

llki See the RepcuatilHI for /,y",.ies Suffered i" the Service of lhe U"ited Nations Caw. Advisory
Opinion., I.C.J Reports 1949 al 174, in which the International Court of Justice insists on the will of
Member States 10 recognise lhat the United Nations is an international perso~ and what ilS capacity is.
187 See principle XIV of the United General Assembly Resolution on Remote Sensing 41/65 of
December 3, 1986. This principle avoids the issue ofdirect responsibility for international organisations
for remote sensing aetivities. According to il, states are responsible for remote sensing aetivities
undenaken by international organizations. Not a word concerns primary responsibility of those
organisations. despite the faet that sorne ofthem. such as the European Space Agency. have recourse to
remote sensing. See L.Peyrefitte9 supra note 7, al 295-296.
18X "Aucun Etat ne pretend plus, à répoque contemporaine. se moquer du droit et tous déclarent le
respecter. voir le servirn G. Oumaume. Les grandes crises i,,'emationales et le droit (Seuil9 1994) al 8.
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A single state~ through couDter measures, can eosure the respect of international

law. 189 Several states May also join to make international law respected; this is

especially linked to the notion of collective self-defense: 90 Risk of ostracism for a

state that does not respect the international order: il can he banned from the

international community.

This traditional view~ hO\\'ever~ encompasses only relations between states, which can

have recourse to ail the possible means of international law to Iry to settle their

disputes: mediation~ conciliation, good-offices, arbitration or juridical settlement

through the International Court of Justice. 19
! As a last recourse, they can rely on

putting pressure on the other party, within the limits pennitted under intemationallaw

(such as prohibition of the use of force).t n For example, the U.S.A. re-established

sorne customs dulies on several agricultural products exported from Honduras, in

order to force the Honduras' Govemment to act against two television channels

broadcasting American programs in infringement ofcopyrights law. 193

Development of private satellite operators (especially with hundreds of satellites to be

launched in low-earth orbit) and importance of state activities in outer space May lead

to dispute between non-govemmental entities and states. Private companies, like

On this issue, see especially L. Henkin, HOM' NatlOlls BeM'I!. LaM" and Foreign PoliC}' (Columbia
Uni\·ersity Press, 1979).
189 See for example the Air Sen:;ce Agreemelll Ca.'Ie (France v. United States), [1978] Arbitral Tribunal,
quoted in D.J. Harris, supra note 146, al 11-15.
ln a broader way, A. d'Amato uses the term ureciprocal-entitlement violation" (A.d'Amato, .o(s

International Law Really "Law,,?,4 in M. Koskiennemi, ed.. lntenllJlional Law (Danhmouth.. 1992) at
25-46).
190 See article 51 of the United Nations Chaner.
191 On this issue, see lG. Merrils, JlllenlQlionaJ Dispute Seltlement, (Grotius, 1991).
1n See United Nations Charter, article 2 (4).
193 See "Des Américains menacés au Honduras aprës "exécution d'un Hondurien en Arizona" (April 25,
1998) http;\\""'w \'ahoo fr:actualite':980~~5:Înternationa\.'893530560-\·aho8935305990QS html (Date
accessed: April 25, 1998). This a usual way of procceding against piracy for the United States (See
T. Kosuge, ""Legal Problems of Direct Broadcasting by Satellite - programme, ad\·enising and
cop)Tight issues'~ in C-J Cheng and P. Mendes de Leon, ed~ supra note 167, al 96).

- 58-



•

•

individuals, are not considered as enjoying an international personality,19-I and thus

lack capacity to intervene on the international stage to proteet their rights.

ln intemationallaw, legal dispute settlement mechanisms allowing natural or juridical

persons to sue a state are rare. They are in very specifie fields, mainly for the

protection ofhuman rights195 (but also exist in other domain as the law of the sea).l96

Sorne possibilities, however, exist to have economic dispute between states and

private companies settled by arbitration, through the International Convention for the

Settlement of Investment Dispute (I.C.S.I.D.) 197 process or the arbitration tribunal of

the International Chamber ofCommerce for example.

However no similar mechanism for space disputes had been provided. The

development of binding procedures for commercial activities (whether private., done

by state or by international organisations) would he a method to secure the

tremendous Învestments involved in satellites operation. There is room to hope for a

new development in this field, with the creation of an arbitration tribunal in Paris 19K

and the work of the International Law Association to produce a draft convention to

constitute an international tribunal for Space Law. 199

194 See N.Q. Dintl, P.Daillier. A.Pel1~ supra note 92, al 618.
19~ For example within the ftamework of the European Convention on Human RighlS (signed in Rome.
4 November 1950) quoted in M. Delmas-Many C. Lucas de Leyssac. Eds. Libertés el droits
fondamentaux, (Seuil. 19(6), 69.
I~he United Nations Convention on the Law of the Sea created a Tribunal for the Law of the Sea.
Private rompanies may seize the tribunal. However. the defending state may ask to the stale thdt
sf.?nsors the company to take ilS place in the procedure (Article 190. 2).
1 1 See the Com-enlio" on the Selliement ofInvestment Disputes ~t...een States mld Natiollals ofVlher
Slates (Washington. 1965), (1965) 4 ILM 532.
1911 The International Space and Aviation Arbitration Court (See M.G. Bourély. "Creating An
International Space and Aviation Arbitration Court" (1993) Proceedings of the 36th Colloquium on the
Law ofOuter Space 144).
199 The Final Draft of the Revised Convention on the Settlement of Disputes Relatee! to Space Aetivities
(as amended al the 68th ILA Conference) is quoted in K-H. Bockstiegel. "'Neue weltraumrechtliche
Arbeiten der International Law Association (ILA)", (1998) 47.3 ZLW 337.
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Another issue remains, namely disputes between purely private entities. In such a

case, intemationallaw and the international organisation are not direetly concemed. It

is a matter for the application of national laws. The main question is the detennination

of the competent forum and law.2oo This is an argument to develop a treaty of private

international law in order to enhance the unification of domestic regulations

applicable in this area.

Another problem should also he emphasised., as far as international organisations are

concemed, is that they have a direct advantage from their international personaJity,

namely immunity of jurisdiction and execution. Moreover, a private entity facing a

dispute with an international organisation is also confronting indirectly the interests of

the ail the member states of this organisation: any compromise might he difficult to

make. This gives to international organisations an unacceptable advantage over

pnvate entities.201 The existence of an international dispute settlement system to

which international organisations could participate would he a step in the right

direction.201 The trend of privatisation of international organisations, nevertheless, has

the advantage to bring the actors of space activities on an equal footing for the issue of

responsibility.

See also K~H Bockstiegel and W. StotTel. "Private Outer Space Aetivities and Dispute SettJement"
(1994) 1Telecommunications and Space Journal 327. at 334.
200 On this issue. see L.J. Eisenstein, "Choice of Law Regarding Private Aetivities in Outer Space: A
Suggested Approach" (1986) 16 Calir W. Int'I JmI 282. See also. focusing on the applicable law in the
United States. L.G. Dribin. "What Space Law Will Govem Accidents and Breaches of Contract in
Outer Space'" (1988) Proceedings of the 31 st Colloquium on the Law ofOuter Space 165.
201 See K.H Bockstiegel and W. Stoffel. supra note 199. at 333-334.
202 The Final draft of the Revised Convention on the Settlement of Disputes Related to Space Aetivities
(as amended al the 68th ILA Conference). in its articles 1 and 69 provides the possibility for
international intergo\·ernmental organisations to become party to it.
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Cbapter IV: Liability of States for the Space ObjectL

Satellites, component pans of rockets, debris of previous launchings or of satellites,

ail those items can fall to the Earth~ or collide with other objects in outer space. The

risk for third parties, on the surface of the~ is not negligible. Several cases of

debris re-entry into the Earth atmosphere~ with eventual impact on the ground~ are

known.

For e"ample~ in November 1960~ reponedly some debris of an American satellite fell

on a fann in Cuba; several people were injured and a cow was killed.:!o3 ln June 1969,

five seamen on a Japanese ship were injured~ struck by a satellite segment.104 Other

more dramatie cases have occurred, involving nuclear danger. The famous Apollo 13

mission retumed to Earth WÎth a nuclear generator intended for the moon~ and finally

lost it: the nuclear generator has never been foun~ NASA hopes it lies deep in the

Pacifie Ocean. 20S

ln 1978, a satellite launched by the V.S.S.R., ....Cosmos 954~\ crashed in a remote part

of the North-West Territories of Canada, with a nuclear generator on board. This

accident is the only international dispute which has arisen from a damage caused bya

space abject. Radioactive pieces of various sizes were round in Canada~s North-West

Territories, and the soil of the area had to be cleaned. Canada presented to the Soviet

Union a claim for more than six millions ofdollars. The case was eventually settled by

an informai agreement, not within the framework of the 1972 Liability Convention.

By it was agreed that the U.S.S.R. should pay to Canada the sum ofS3 milJion.206

:03 See M.N. Taishoff. State Responsibi/ity and the Direct Broodcast Salellite (Frances Pinter. 1987) at
107.
204 Idem.
~05 See B. Cheng. '~Intemational Liability for Damage Caused by Space Objects", in N. Jasentuliyana
and R-S.K. Lee. 005.• "'Iœrualon Spoce /...QM', vot 1, (Sitjhoft 1979) al 83-84.
206 See Cosmos 95../ ilrcidcml, U.S.S.R Nole. (1979) 18 1.l.M. 899, and Re: Cosmo.~ Sale/itle 954,
Slatemenl ofC/aim by CQJlQl/a. (1981 ) 20 1. L.M. 689.
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The risk of retum to Earth of space objects exists also with the new satellite

constellations~ due to the large number of satellites planned to he launched the

situation may become alarming. For exarnple., the Teledesic project was tirst expected

to consist of a constellation comprising 840 satellites., 10% of which per year might

fall on Earth. This meant 84 satellites a year. or more than 3 satellites every 2 weeks.

Despitc the delay in the operation of mobile satellites constellation., statistics seem

alanning: it is estimated that. nowadays. an average of one object falls on Eanh every

day. 207 Il would be unrealistic to expect ail of thern to disintegrate cornpletely upon

their re-eotry in the atmosphere. or to fall on the high seas or on an uninhabited area.

The drafters of the Outer Space Treaty were aware lhat. because space activities are

ultra-hazardous by nature. there is a need to proteet potential victims from these

activities. They were more concerned \\ilh the risks posed by space activities on Earth

than the ones existing in outer space.208 It is true that risk for satellites in outer space

are not very important. al least according to statistics. The nurnber of collisions in

outer space seems to he still pretty low: sorne experts estimate that the risk of

accidents in outer space is of one every 42 years. 209 As a matter of fact. the only

recorded accident concems the French satellite "'Clementine" which collided with a

former pan ofan Ariane IV rocket in July 1996.210

:07 See R. de La Baume and J.-J. Benolus~ supra note 126. al 166 and B. Cot. ""Dangers volants
identifies"~ L'Express (July 22, 1999) at 24-25.
20R See O. Maniatis, ""The Law Goveming Liability for Damage Caused by Space Objects: tram State
Responsibility to Private Liability" (1997) XXII-l A-A.S.L. 369, al 378-379.
::0') See N. Johnson. NASA Program Director. quoted in B. Cot, "Dangers volants identifies·~. L'Expre.ss
Ouly 22~ 1999) al 24-25. Nevenheless. according to some writers several accidents would have already
occurred: see M. Bourély~ "Quelques particularités du régime de la responsabilité du fait des activités
sRatiales" (1990) XV AA.S.L. 251. at 252.
20 See"L'encombrement de l'espace devient crucial,~ Air el Cosmos (March 21~ 1997) al 40.
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The probabilities for collision is still relatively low but it increases dramatically with

the development of space activities: in 1980 the lime necessary to have a collision

between two active satellites was estimated at 90 million years. In 1984 il became

21000 years, and il was expected to become only one year by the year 1990.211 This

tremendous evolution does not take into account the existence of space debris, whose

development is also frightful. It is estimated that only six percent of the most

important objects orbiting around Earth are useful.212 The North America Aerospace

Defense Command of the US Air Force is tracking every day the trajectory ofnot less

than 9,500 space debris of more than ten centimeters, but the NASA estimates the

total number of such debris to 2.17 million.Zl3 ft is also estimated that there are around

3.5 million of debris of less than 10 centimeters. 214 The financial consequence of a

collision in outer space can be enonnous: il is easily estimated that a commercial

satellite can have a value ofal least 500 million dollars.2
1
5

The solution of the drafters of the Outer Space Treaty was to provide a regime of

liability that relies on the mere existence of damage. This principle was set forth in

anicle VII:

"Each State Pany to the Treaty that launches or procures the launching of an

object ioto outer space~ including the moon and other celestial bodies~ and cach Stale

Party from whose territory or facility an object is launch~ is intemationally Hable for

damage to another State Pany to the Treaty or to ils natural or juridical persons by such

211 See B.A Hurwitz., State Liabi/ity for Ouler Space Aclivilles III Accordanc:e "'ilh the 1972
COllvention 011 IIItenlQtiotlO! Liahi/ityfor Damage caused hy Spac:e Objects, (Nijhoft: 1992). at 33.
212 See "L'encombrement de l'espace devient crucial.... Air el Cosmos (l\tarch 21, 1997) al 40.
213 See R Fekete, O. Cousi, "Qui est responsable des débris spatiaux T·. Le.... É.cho..; (December 5-6,
1997) at 57.
21" See "Les débris de l'espace", Scie'lCes et Anmir (September 19C)q) at 13.
21~ Sec C.W. Kunstadter. "The Economies of Spaœ Operations: Insurance Aspects" in lA. Simpson.
Preserva/jotl ofNear earlh Space for Fu'"re General;OIIS (Cambridge University Press.. 1994). at 160.
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object or its component parts on the E~ in air space or in outer space~ including the

moon and other celestial bodies".

This principle was confinned and developed through the 1972 Liability Convention.

This agreement created a regime of absolute liability for damage to third parties on the

surface (or aircraft in the air) and a regime of fault liability for damage occuning in

outer space. We shaH study the scope of application of this Convention and the

original regime il provides.

Section 1: The Li.bi/ity ofLaunching States.

The main idea of the 1967 Outer Space Treaty~ in ils anicle VlI~ and of the 1972

Liability Convention can be summed up in few words: liability for damage caused by

a space abject is bom by the launching state(s). However, this poses several questions

as space law lacks definition in this respect.

We shaH try to detennine what the responsible states are, referred to as ·"Iaunching

state(s)'~ in the Liability Convention, what ··Iaunching" and "space objecf' mean,

keeping in rnind the challenges to those tentative definitions done by the practice of

private companies.
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§1: Wbat is a Launching State?

The 1972 Liability Convention~ like the rest of space law~ is state centered. This

means that the entire liability regime set fonh by this agreement is directed towards

states. The responsible entity for a space object is its '~launching state'·.

According to article 1(c) of the Liability Convention:

." The term "Iaunching stale' means:

(i) astate which launches or procures the launching ofa space object;

(ii) astate from whose tenitory or facility a space object is launched;"

This detinition seems to be quite broad, relying on an objective link between the

launching activity and the definition ofa responsible state. Indeed~ in accordance with

article VII of the 1967 Outer Space Treaty~ there are four possible detinitions of a

launching state: The one that launches~ the one that procures the launching" the one

from whose territory the launching is done~ and the one from whose facility the

activity takes place. Of course, there can he more lhan four launching states, with a

joint launching of satellites for two ditTerent countries, for example. Therefore, the

system seems weil constructed~ especially with the criterion of the territory to link a

space object to a responsible state. This reminds us of the famous Roman law

principle: ....mater certa. pater incerllls··. Thanks to the missiles detection system that

exist, any launching cannot he hidden to the international community. !16 Any space

object should be, then., easily linked to a stale.

216 See B.Chen~ "Space Objects and their various connecting factors", in G. Lafferanderie and
D. Crowther. supra note 33, al 205.
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The potential efficiency of this regime~ however~ is threatened by private activities.

The Liability Convention only deals with launching states~ not with non-govemmental

entities. lt voluntarily avoids any reference to private launchings. ~17 A sensitive

question arises: if a launch is done by a private company~ is it encompassed by the

Convention? Launching states are defined by their actions: ~-a state which launches or

procure... the launching~", or by objective link to the activity (territory/facility). If the

action is done by a non-govemmental entity '1 there is no state to launch in the textual

meaning of this sentence. We have~ then~ to rely on the objective criteria: tenitory and

facilities of astate. However, private launches can also avoid those two factors (e.g.

with launching from an area outside any sovereign jurisdiction: from a platfonn in the

high sea or from an aircraft218
). ln such a case, there might he no launching state~

article VU of the Outer Space Treaty and the Liability Convention would become

useless.

The dramatic example of the Sea-Launch project is a good illustration of a limit to the

--Iaunching stale"" definition. It intends to do sorne launching by a private company

(not by astate), from the high-seas (outside any sovereign territory)~ from a platfonn

owned by the company (not astate facility), and among its tirst customers are sorne

private companies (no state procures the launching). Moreover, the company is

incorporated in the Cayman Island (for lax purposes). The launching itself will he

done under the supervision of the American company Boeing (40°1Ô interest in the Sea

Launch company). The platform was built by Kvaemer, a Norwegian enterprise (200;0

of the share). The Ukrainian NPO Youjnoye and the factory Youjmach fumish the

Zenith rocket (they have 15~o of the company), and the company RSC Energya,

21; Sec I.H. Ph. Diederic:ks-Verschoor and W.P. GonnJey. supra note 40, at 147.
218 If the Sea-Launch already operates from the high-sea. 50 far no commercial launc:her uses airerait
This should. nevenheless. happen by 2003. Some Russian and Ukrainian companies have joined in a
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responsible of the technical assistance~ is Russian (25 % participation in the project).

"19The first launch was scheduled for the end of October 1998." 18 launehes were

planned in 1998.220 Will there he any launching state~ liable for the space objects?

The doctrine on this issue is split into two pans. On one band. the Liability

Convention does not refer to aetivities of natural or juridical persons of a state. but il

would appear logieal to read it in conjunction with the Outer Space Treaty~ through ils

anicle VI. which provides responsibility of states for their oatiooals.221 lndeed sorne

writers think there are several launching states even when the activity is operated by

and for private entities. Their vie\\' is that a stale is a launching state as soon as an

entity which has ilS nationality panicipate in the launching.221

On the other hand, sorne writers consider that the Liability Convention is inapplicable

to such a case. There is no direct intervention of states in the launching process, and

article 1 of the Convention only refers to states: the link of nationality is not a

consonium called "Air Launch" {sec "Des satellites lancés par avion", Le Figaro (April 27,2000) al

16).
219 The tirst launch had been rescheduled for March 1999, due to a survey by the American
administration of a possible iIIegal transfer of technology to Russia and Ukraine ("Le premier essai de
Sea Launch reporté" La Tribune (Oetober 29, 1998),
On March 28, 1999, Sea-Launch successfully launched a Zenith rocket, and is now fully operational
(see "Sca Launch réussit son premier lancement de fusée sur plate forme") La Trib"tle (March 29,
1999).
2::0 For ail those details, see C. Sony. "Le Sea Launch en voie d'achévement en Russie" Air d Cosmos
(June 5, 1998) at 54-56.
A launch for the ICO company failed in the beginning of 2000 (see "Past Launches", http :' .\l,;WW sea­
Jauneh comrspecialsea-Iaunch;past-launcheshtml (Date aecessed: August 26, 2000). Lately, a launch
for Panamsat was successfu1 (See "Current Launch", http":""","w,sea-Iaunch cOTTlispeciaLsea­
launch current-Iaunches html (Date accessed: August 26, 2(00».
221 See S. Gorove. Devf!/opments in Space LaM'. Is.mesand Policies (Nijhoff. 1991). al 189. However.
this ,,-Titer is of the opinion that such an interpretation would run contrary to the strict interpretation of
the language used in the Liability Convention.
ID See for example, P.O. Nesgos. Naliotra! rm... and Commercial Ac/n';lies in Olller Space, D.C.L.
Thesis. Mc Gill University, 1983 at 281, according to whom "a private individual providing a payload
for launch couId he found to have procured the launch. and thus, constitutes bis country a launching
state".
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sufTicient criterian to make a stale a launching state.223 This is a textual interpretation

of the treaty, in accordance with anicle 31 of the 1969 Vienna Convention on the Law

ofTreaties.224

An intennediate view can he found when one considers that launching states are also

defined by the use of their tenitory or their facility and understands this as a direct

referenee to their territorial or quasi-territorial jurisdiction.225 This means, in the case

of a launch from an area outside sovereign jurisdiction by non-govemmental entities,

that the state that has quasi-territorial jurisdiction on the launching, through the use of

faei liues registered in this state, is the only launching state.226 This approach has the

advantage of defining a Hable state under the Liability Convention while avoiding at

the same lime the peeuliar issue of the nationality link between private entities and

responsible states. However to consider as hlaunching state'" the state that has

jurisdiction over the facility (I.e. for a launching from the high-sea over the ships and

platform) brings the famous tlags of convenience in space law. This result can he

couDter-productive, gaing against the intentions of the drafters of the Convention.227

Hence, the need for a clarification of what the holaunching stale" is, was pointed out by

the legal subcomminee of the C.O.P.U.O.S.. 228

223 See P-M. Mani~ "Quel Avenir Pour Les Articles VI Et VII du Traité sur L'Espace" (1997) 46.2
ZLW 222, al 224-225~ and K-H Bockstiegel, "The Tenn 'Launching State' ln International Space Law'"
( 1994) Proceedings of the 31" Colloquium on the Law ofOuter Space 80, at 81-82.
:24 See the Com:e"t,oll on the Lmt· of T,ea/ies (signed in Vienna on May 23. 1969), (1969) 8 I.L.M.
679.
:!:~ See B. Cheng. supra note 205, al 103 and 120-121.
226 See K-H. Bockstiegel, sup,a note 223, at 82.
227 See P.M. Martin, lllp,a note 223. al 225: in such a case, according to him. Inicle VII of the Outer
S~ceTreaty loses all ils signification for the questions of liability.
z. ··New developments in the field of launching technology and the privatization of this seetor could
lead to the conclusion that this definition is not sufficient. Therefore, on the basis of a technical review
in the Scientific and Technical Subcommittee ( ... ) it should he investigated whether the definition of
the tenn "Iaunching State" still adequately covers ail launching aetivities" (United Nations General
Assembly, Report oflhe Legal Subconrmiltl!e oftire C. U O.P. U. o.s. 011 lhe work ofils 3 -;dt ~ssiOl' (UN
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§2: What Do ··Launching~~and ·'Procures a Launching~~ Mean?

The only definition of '''Iaunching~~ given by the space treaties is partial. Only

anicle 1(b) of the 1972 Liability Convention gives a definition~ which i5: hThe lenn

·Iaunching' includes attempted launching'''. There is no~ however~ any practical legal

issues linked to the lack ofdefinition of launching.

From a practica1 viewpoint il could he correct to define launching as ....placing or

anempting to place a vehicle constructed for the purpose of operating in~ or placing a

payload in a suborbital trajectory or in outer space~,.229 Regarding unsuccessful

launchings, in accordance with article I(b) of the Liability Convention, any aboned

launching is considered as a launching. Professor Gorove expressed an interesting

analogy with criminal law for this purpose. He suggested several guidelines to

consider whether a tentative launching i5 encompassed by the Liability Convention:

·"(a) altempted acts must be intended~ (h) they cannot he absolutely impossible of

commission; (c) they must involve ·perpetration~ or "execution.· ralher lhen mere

"preparation~' (d) they have to come close to success; and (e) the means used must he

adequate. ,,2]0

The main question linked to launching for commercial satellite lays with the exact

definition of a procurement of a launching. A launching state is not only the state that

Doc...vAC.I051698, April 6. 1998) al 20). A Working Group received the task to work on the
deitinition of "launching state', and mighl issue a draft detinition {See United Nations General
Assembly. Repon oflhe Legal Suhcommiltee oflhe C uO.P.u.o.S. 011 the .....or* ofils 3c;I1r seS.f;Oll (UN
Doc. NAC.I051738. April 20, 2000), Annex Il).
22" S. Gorove, supra note 8, al 77.
230 S.Gorove, supra noIe 221, al 186.
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launches but also the one that "'procures a launching~,.231 The question arises to know

what this idea of procurernent exactly means. To draw again an analogy with criminal

law~ one could say it must he considered as meaning help and assistance~ i.e. bringing

complicity to the state lhat launches. The most obvious case of a launching

procurement is when state A's satellite is launched by state B. State A definitely

··procures a launching·,:~32 he is in a way the "intelleetual perpetrator' (auteur

intellectuel in French criminallaw) of the launch.

However, the distinction between a Mere involvement (such as the supplying of a

minor component) and a real procurement is hard to draw for other instances.~3J

For example, rnost of the financing of satellites and launches are done through sorne

consortiums or pool ofbanks. Does il mean lhat to help someone to finance a satellite

and its launch is procuring a launching? Sorne \"Titers expressed this view. :!3~

Ho\vever, the participation of financing, even if necessary to have the economical

capability to operate and launch satellites, seems 10 he too remote from the technical

oPerations involved in the launch itself. The purpose of the Liability Convention is to

protect third panies against ultra-hazardous activities. Financing, as such, does not

seem to he ultra-hazardous: to include the entities responsible of the financing apPears

to go beyond the intent of the drafters of the Convention.

nt See 1972 Liability Convention. anicle 1 (c)(i). In French is used the e"Pression: ·1aire procèck,....
n: See K-H Bockstiegel. supra note 223. at 81.
2J3lhid

234 See R. Marti~ "Legal Ramifications of the Uncontrolled return of Space Objects to Eanh·· (1980)
45 J. Air L. & Corn. at 471. quoted in D, Maniatis. supra note 208, at 383.
According to M.N. Taishoft: l'l'pra note 203, at 112, "Ifwe assume the 'simplest' case of damage -in

the sense of proof- that of aetual, physical damage caused by a satellite falling out of orbit and back on
earth., would ail the states (provided they signed and ratified the Conventions) whose nationals
financialty participated in the launching be considered liable for damage suifered? The answer indeed
appears to he yeso since states are responsible for ail national activities in space, he they govemrnental
or non govemmental." This approach reads article VII of the Outer Space Treaty and the Liability
Convention through the stale responsibility principle of article VI of the Outer Space Treaty. Sorne
writers would disagree (see S. Gomve, supra note 221).
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The issue of technical involvement is also questionable. If astate produces a small

component used for a launc~ does il mean it procures the launching? hs capacity to

control the operation is non-existent. It should not be considered~ in equity, as

responsible for the launching.

The idea expressed in those two examples is that \vhereas satellite financing and

components are necessary for a launch ta take place, they are remote from any

damage that a launching may cause. Il is doubtful that they could he considered as a

proxima causons of a damage. i.e. as a direct cause. In internationallaw, the view is to

take iota account only direct consequences ofanyone's act.135

Still, other involvement in the launching process raise also the question whether they

should he considered as procuring a launch. This is the case for a satellite's expon

license. A country that allows one of its companies to export a satellite ta be launched

could he considered as procuring a launching. The exportation is the first and

unavoidable step to bring the satellite on the launch pad: the exporting state has the

possibility to prevent a launch that could he considered as dangerous or contrary to

international law. This is even more exact for states authorising and licensing the

launching activity itself 236

For commercial satellites, the question also exists with issues of "in orbit deliveries' or

~satellite leasing~. Ifa state A launches a satellite which is latter used by a company of

n~ "En princip~ la solution est simple et ferme. Selon une pratique et une jurisprudence internationales
constantes, seul le préjudice direct est succeptible d'engager la responsabilité internationale."
(N.Q. Dinh, P.Daillier, A.Pellet. supra note 92, al 755). See also B. 8oIecker-Stem. supra note 118. al

221.
:.36 See H.A. Wassenbergh, ~~Public Law Aspects of Private Space Aetivities and Space Transportation
in the Future" (1995) Proceedings of the 38th Colloquium on the Law ofOuler Space 246, al 247.
However, the view wether authorization is synonimous or oot to procurement of a launching is
disputed. See United Nations General Assembty, Report of the Legal Subcommiltee of the
C.U.O.P.U.O.S. on Ihe work afils 3r;P' seS.:fiÎOII (UN Doc..AJAC.I051738, Apri120. 2000) al Il).
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state B, can it he considered that state B procured the launching? Or, especially if the

satellite was not originally intended to be used or bought by B's company, should the

definition of launching he extended in order to have state B considered as a launching

state? This would Mean that a new launch takes place when B bought the satellite

from A. Such a case would imply that launching is not only the placing or attempted

placing of a satellite in orbit, but any operation leading to a change in the operator or

in the user of the object.

There is no generally accepted answer, nor a binding definition of what is a launching.

Hence, to encompass, through an extended interpretation, transactions occurring once

the satellite is launched would have the advantage of bringing responsibility closer to

the operators. The need for a better definition ofwhat state is responsible and for what

is also in the interest of the development of commercial and private space activities. 237

§3: What is a ··Space Object"?

··Object launched into outer space'" 13K, hlaunching of an object into outer space,,2J9,

··space objecf,2~O or even ·"space objects launched into earth orbit and beyond"l~1
., ail

:37 According to P. Nesgos: "Clarification of which panicipants and their launching states would be
intemationaJly liable for damage arising trom space activities al launch and during the conduet of space
aetivities wouId he weicome by the commercial space industry" (P.O. Nesgos, "Commercial Space
Law: Practical Exampies ReJating to Contraets, (nsurance and Finance" (1994) Proceedings of the 3,lb
ColJoquium on the Law ofOuter Space 305, al 311).
23R 1967 Outer Space Treaty, anicle VIII, 1968 Rescue Agreement and 1974 Registration Convention in
their very tille.
23'J 1967 Outer Space Treaty, anicle VII.
240 1972 Liability Convention, in its title and in article L Il III IV, V. VIt 1968 Rescue Agreement.
article S. 1974 Registration Convention, anicles l, Il. IV, V and VI
2..1 Article Il of the 1974 Registration Convention
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the space treaties use the tenn ""space object" but sometimes with those slight

differences.2
.al However, there is no comprehensive definition in any of the space

treaties of what a "'space objecf~ is. Only a paniaJ definition can he found in the 1972

Liability Convention~ anicle 1 (d), and in the 1974 Registration Convention, article 1

(h). Those anicles Tefer back to the notion of space abject: ·"The term ·space objecf

includes component pans of a space abject as weil as its launch vehicles and parts

thereof~.2-13

One of the main question for liability, especially as far as the 1972 Liability

Convention is conceme<L is to know what can he understood by ....space object'- and

what is a damage caused by a space object.

It is doubtless that satellites in outer space are meant to he space abjects. 2+&

Nevenheless, this answer needs to be more comprehensive: when does an object start

and stop being a space object?

Let us tirst study the case of satellites on their way to outer space or whose launch

failed. The 1972 Convention includes in its scope of application aoy "'anempted

launching'~.2~5 Hence, any satellite intended to reach outer space should he considered

as a space abject in the scope of this Trea.y46: to exclude abjects during the launching

242 On the question ofwhether an those concepts have the same meaning. see B. Cheng. ~llp'a note 8. at

1,. As the Liability Convention deals only with the tenn "space object~. we shaH restrain our shon
survey of this issue 10 Ît.
:43 This definition is applicable to the other space treaties. The Outer Spac:e Trealy. the 1968 Rescue
Agreement and the 1979 Moon Agreement in their preparatory works did not regard components parts
of a spaee object as non space abjects (See S. Gorove. "Issues Pertaining To The Legal Definition
'~ce Object·" (1995) 2 Telecommunications and Space Law Journal 135. at 131).
2 See S. Gorove, «Towards A Clarification of The Term 'Space Objea'- An International Legal And
Poliey imperative?» (1993) 21. 1 Journal ofSpace Law Il. at 21 .
2·U 1972 Liability Convention, article l(b).
2-66 ln 1964. Australia and Canada proposed to define space object as ""an abject or any of its
components parts whieh a launching State has launched or anempled 10 launeh into outer space·· (UN
Doc. NAC.IOS/C.2f5R.I06. p.67. emphasis added~ Quoted in B. Cheng. ~lJp'a note 8. al 26-27). The
idea lhat spaee object should encompass objects involved in anempted launching. and thus to rely on
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phase would he against the intent of the drafters of the Liability Convention and of

article VII of the Outer Space Treaty.241 The practice seems to conform with this

view. 2.1R

The same argument can he stated when a satellite cornes back to Earth249
: on ilS way

back and when it cornes into contact with the ground., it is a space object. However,

once it 1S safely recovered and is not used any more as a space object, it ceases ipso

facto to he ruled by the Liability Convention. 250

ln short, a space object is an object which is on ils way to or from outer space, or

which is orbiting.251

This implies that any commercial satellite., once its launching has staned~ is ruled by

the 1972 Liability Convention and article VII of the 1967 Outer Space Treaty. Its

launching state(s) will he considered liable for aoy damage caused by il.

the intention of its makers, is a leitmotiv in the doctrine. See, for exarnple, a.Cheng. "Spaceeraft,
Satellites and Space Objects" in R. Bernhardt (Ed.) Encyclopedia of Public l",enfOliOlJa/ Law, vol.l!.
1989, at 310, quoted infra note 248~ G. Gal "Space Objects.·While in Outer Spaee'''' (1994)
Proceedings of the 34m Colloquium on the Law of Outer Space 84, al 8S~ H. Wassenbergh., "An
International Legal Framework for Private Space Activities", (1997) XXO-I A.A.S.L. 529, at 532, and
M. Lachs, supra note 109. al 69. quoted in H. Wassenbergh. UA launch and a Space Transponation
Law, separate from Outer Space Law" (1996) XXI·. Air andSpace la\4' 28, at 29.
For an opposite view. see H. Wassenbergh. l''em~ Aecording to him, the definition of 'space object'

should exclude attempted launchings when it does not reach outer space, unless the panies to the
Liability Convention 50 agreed.
2'" See B. Cheng. ~llpra note 8, at 20.
2411 According to a Cheng. "From the legal standpoint, 'spaœ object' is, in current praetice, the generic
lenn used to cover spacecraft, satellites and, in faet, anything that human beings launch or attempt 10

launch into space, including their component and launch vehicles. as weil as pan thereor'. (B. Cheng.
sufra note 246. al 3 10).
2.. A voluntary case ofthis possibility occurred. The space shunle was used to bring back to Eanh sorne
satellites whose launch fai led and reached useless orbits. Once repaired. those satellites were sold and
launched again (See 1.1. Kuskuvelis, "The space risk and commercial space insurance" (1993) 9.2 Spac:e
Polie)' 109. at 118).
2~O According to Professor B. Cheng. 004( ... ) a spaee object does not cease to he a space object ( ... )
merely by the faet that rit has] retumed to eanh. One can probably say that they do not eease to he such
until perhaps lit bas] been dismantled or otherwise disposed of" (B. Cheng, supra note 8. at 24 and 26).
2~1 See S. Gorove, slIpra note 244, at 21.
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Nevertheless t the question is more difficuJt for any fallen parts from a satellite, for

satellites broken in several pieces or even useless satellites., in other words, once a

satellite bas degenerated or bas become ··space debris~".

This kind of debris can exist from the very beginning of a space activity with., for

example, sorne wires used for a launching, travelling their own way in space. The

question of space debris is difficult, mainly regarding the qualification of space

abjects and the applicability of the Liability Convention. A short survey of this issue

seems to lead to a positive answer: the Liabîlity Convention is applicable to space

debris. 252 Indeed, to hold a ditTerent view would go against the intention of the

drafters of the Liability Convention. 253

The definition given by the doctrine of the notion of space objects leads us to consider

that the scape of application of the Liability Convention is broad. However, a strict

limit exists as this treaty eneompasses only damage caused by a space object.254

Is the Mere use of a satellite that causes damage concemed by this convention? This

seerns to he too far-fetched a solution. The use ofa satellite means that we move to the

question of the activity, for which a regime of responsibility exists in article VI of the

1967 Outer Spaee Treaty. To eonsider space activitîes as ruled by two regimes al the

same time seems to lead to an ambiguous solution., with a responsibility regime and a

liability regime existing for the very same case, i.e. with a regime requiring an

internationally wrongful aet and another one providing absolute liability. This would

he non-sense. Moreover., the idea of damage., as defined in article I(a) of the Liabilîty

~2 See S. Gorove. supra note 243. al 140.
:53 Ibid al 139.
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Convention and in article VII of the Outer Space Treaty,255 focuses on harm produced

by physical forces as the initial causal factor.!S6 The Liability Convention,

nevertheless, goes beyond a mere requirement of physical contact: the view lhat a

collision but al50 the use of laser beams~57 or killer satellites are considered as being

in the scope of the Convention was expressed.258 This is in confonnity with the

rationale of the Convention, as laser beams definitely have a physical (and deliberate)

impact on their target.

The question of frequency interference, on the other hand, could he discussed. Is it a

damage caused by a space object? We can wonder if il really causes damage in the

meaning of the Liability Convention. Within the definition of this international

agreement, the most probable damage caused by frequency interference would

cenainly he '''damage to propeny". But such damage is not irrevocable, it does not

really have any physical consequence; most probably it will have only sorne

economical outcomes, and thus rails outside the applicability of the Convention.259

This view was already expressed for article VII of the Outer Space Treaty which,

according to the U.S. Senate Committee on Foreign Relations, '''penains only to

physical, non-electronic damage that space activities may cause to the citizens or

property ofa signatory State~~.260

2~4 See 1972 liability Conventio~article U and III.
25~ « The terro "damage" means 1055 of life. personal injury or other impairment of health; or loss of or
damage to property of States or of persans. natura! or juridical. or propeny of international
intergovemmental organisations )) (liability Convention. article la).
2~6 See C.Q. Christol. The Moder" InlenlQ!lOnal laK' ofOuter Space (Pergamon Press. 1982) al 90. See
also S. Mosteshar. "Responsibility for Pure Economie loss Arising trom Space Aetivity" (1991)
Proceedings of the 31 st Colloquium on the Law ofOuler Space 214.
2~7 See B. Cheng. supra note 205. al 122.
2~K See M.O Forkos~ OUler Space and Legal Liahi!ity (Nijhott 1982). at 83.
2~9 See Chapter IV. section 2. paragraph 2. below.
260 QuOled in C.Q. Christol supra note 256. al 91.
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Furthennore~ the argument that the Liability Convention is not applicable to damage

due to the activity is usually expressed by the doctrine: il is clear~ for example, that the

1972 Convention is not applicable to telecommunications and remote sensing~ main

uses of outer space.:!61 Evidence ofthis argument can he found in the resolution of the

United Nations General Assembly 41/65 of 1986~ entitled hprinciples on remote

sensing~~. Principle XIV of this text deals \\ith responsibility. It recalls anicle VI of the

Outer Space Treaty and the general prineiples of international law.. but does not

express lhat article VII of the Outer Space Treaty or the Liability Convention are

applicable to remote sensing activities.

Section 2: Tite Inter""t;ollal litlbillty Regime.

The liability regime of the 1972 Convention is based on fault only for damage done in

outer space: on Eanh one applies a strict liability regime. We shall study what kind of

damage is recoverable and what specifie procedure \vas set fonh through this

Convention. Despite the fact that this international treat)' was an improvement of

international lay/ to proteet individuals of ultra-hazardous aetivities, we shall examine

what the loopholes ofthis regime are.

261 A good reason for that is aJso because they cannat produce any damage recoverable under the
Convention (see Chapter IV. section 2~ paragraph 2. below. and P. Achilleas. supra 123. al 135~

according to him the Liability Convention is applicable only to the conception and funetioning of the
space systems. not to the prograrns they carry).
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§1: The Absolute or Fault Liability Regime.

The 1972 Liability Convention creates two distinct regimes of Iiability for damage

caused by a space object. The best mechanism developed by the Convention protects

innocent third panies: it relies on a regime of absolute liability, whereas for damage

occurring between two space aetivities, the procedure is based on fault.

Any damage due to a space object on the surface of the Earth or on an aircraft in flight

is ruled by a regime of absolute liability.262 This means lhat the state claiming

compensation for a victim does not have to prove any fault. It is the most efficient

regime to proteet any hanned party. Such a view has already been set fonh for other

activities, such as aviation263 , but the particularity of the Liability Convention is lhat

this treaty does not provide any limit to the amount of reparation. This means lhat the

full amount ofdamage should he eompensated.

The reason why this approaeh was taken ean be explained by a desire to atTord an

efficient protection to victims. Space aetivities are very technieal activities. To have to

prove a fault or an intemationally wrongful aet on the pan of the operator of the

satellite would be difficult264

For any damage caused elsewhere than on the surface of the Earth to space object (or

to persons or property on board) by anolher space object, the launching state of the

262 See Liability Convention. anicle U.
~6.l See the COllvelrlion on Damage Caused by Foreign A;rcraft 10 rmrd Parties 0" the Surface. signed
at Rome. on October 7. 1952 (hereinafter Rome Convention]. Ils article 11 provided a limite<! amount
ofreparation.
2601 However. in the case orthe Cosmos 954 accident, the Canadian daim argued that the mere fact that
a satellite entered inta the airspace ofastate was a violation of ilS sovereignty and. as 5Och. entitled the
state ta get compensation. See (1979) 18 I.L.M. 907.
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latter is Hable for its fault, or for a fault of a person for whom this state is

responsible.265

The typical case encompassed here is the collision between two space objects. This

would happen between two highly technological activities~ with the same level of

financial and technical involvement. The requirement of a fault is the most logical

approach~ as stated by Manfred Lachs:

"The underlying premise of this solution is obviously that once space abjects

(including any that may sutTer damage) have left the ground all launching

states may he presumed to have taken similar risks. Thus none is favoured by

the law. This appears weil founded.'· 266

However, this raises the question whether it can he efficient in practice. There is no

definition in any of the space treaties of what is fault. In case of a collision between

two satellites out of control, the determination of a fault may result in endless

discussions. 267 Moreover, this notion is not very helpful in case of smal1 debris: how

would it be possible to determine the state responsible for the generation of the debris,

and afortiori to impute the fault to a state?268

§2: Procedure and Recoverable Damage.

Reparable damage under the Liability Convention encompasses "Ioss of life, personal

injury or other impainnent of health, or loss of or damage to property of states or of

265 See Article ln Liability Convention
266 M. Lachs. supra note 109. al 126.
267 See M. Benko and K-U Schrogl~ supra note 164. al 259.
268 Ihid. Nevertheless. it should be stressed that fauit is the general term used to hold someone's
liability~ it can evolve easily -through new interpretations- to follow technical improvements. For
e.~ample. the French Civil Code relies on the notion offault (see article 1382 of the French Civil Code).
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persons, oatural or juridical, or property of international intergovemmental

organisations..,269

This definition is cenainly one of the broader existing in international la\\·.270 The

Convention does not provide any limit to the compensation and also clearly specifies

the principle of reslilulio in integrum in its article XII. Nevertheless, some limits exist.

For example one can wonder to what extent economic losses are taken ioto account,

especially when they are purely indirect. If a satellite is damaged and becomes

unusable, should the state responsible for the damage compensale only the loss of

property (i.e. the value of the satellite) or also the loss generated by the fact that the

satellite could not be used anymore? Given the specificity of commercial space

activities, this question is particularly relevant: most of financing of space activity is

done before the laooch, and Profits gained by the activity can start only when the

satellite is operated in outer space. The liability regjme is applicable only to direct and

malerial damage, not to moral damages and does not encompass damage caused to

victims other lhan persans or goOOS. 271 Il appears that pure economic losses are not

recoverable under the Liability Convention, even if principles of justice and equity

cali for such a reparation~ this is an argument in favor of a new drafting of the

Liability Convention.171

The procedure to get compensation under the Liability Convention relies on states.

However, ta provide the most efficient method to indemnify natura) or juridicaJ

269 Liability Convention, article 1 (a).
~70 Sce A.A. Coec~ "The Principle of 'Full Compensation' in the Convention on Liability for Damage
Caused by Objects Launched into Outer Space-' (1972) Proceedings of the 121h Colloquium on the Law
ofOuter Spaœ 92. at 93.
271 See M. Bourély, Slipra note 209, al 255.
172 See S. Mosteshar. supra note 256, at 274-275.
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per5Ons~ several states can present a claim against a launching state. This protection

goes beyond the elassical approach of diplomatie protection.273 The state of nationality

May introduce a claim but, if it fails to do 50, the state where the damage was

sustained has al50 the right to present a claim. If none of those states act, the state of

permanent residence of the victim can claim against a launching state.274 This is a real

progress in the protection of the victims at the international level. However, the

defense of their interest still relies on state \Vith ail the possible limits existing under

the practice of diplomatie protection: no obligation to get fun compensation of the

damage sutTere~ nor any duty for the state to redistribute the compensation it

obtained.175

Moreover, the claim goes through a mechanism that relies on diplomatie channels276

or, if the claim is not senled within one year, through a HClaim Commission,,!77 in

charge of deciding the merits of the case and the compensation ta be paid.!1~ This

Commission, due to its composition!7,) and to its goal, resembles an arbitration

tribunal. However, this is the weakest point of the liability regime of this Convention:

the decision of the Commission is final and binding only if the parties have agreed,

otherwise it ··shaH render a final and recommendatory award". 2MO Even if the term of

haward·" is usually used in the context of arbitration, this means that, without the

consent of the parties, the Commission is a mere mandatory conciliation commission,

or a non-binding arbitration court. It is a mixture between the usual pattern of

:73 Under the diplomatie protection mies. only the stale of nationality can present a daim (See
N.Q. Dinh. P.Daillier. A.Pellet. supra note 92, al 760). This is a reallimit for harmed enterprises. as it
WBS in the case of the Barcelona Traction. The state of nationality of the company (Canada) did not
claim against Spai~ preventing the Belgian shareholders of the company to get any compensation from
the Spanish govemment: the claim by Belgium was denied by the International Coun of Justice (see
BarcelOlICl Traction, Lighl œrd Pa..'er CO. Case. (Belgium v. Spain) I.C.J. Reports 1910).
27-1 See liability Convention. anicle VIII.
27~ See supra note 178 and accompanying tex!..
176 See liability Convention, article lX.
2n See Liabilitv Convention. article XIV.
:71 See liabilitY Convention. anicle XVIII.
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conciliation (non-mandatory commission and non-binding decision that may he

challenged through ne\v negotiations or through another mechanism of dispute

settlement such as arbitration) and ofarbitration (final and binding awards).281

This hybrid reglme can only undermine the principle of absolute liability, as a

launching state can refuse to make the ··awards·· of the Commission binding, posing

the dispute in the area of general international law where no central and mandatory

mechanism of dispute settlement exists. 282

§3: Lirnits of the Regime.

The 1972 Liability Convention has thus several weak points. The first one is its lack

of definitions. What constitutes a space object, what is a launching, and especially

what is a procurement of a launching? These need to he defined as weil as the

applicability to private launchings of the Convention. The very consequence is that for

a precise launching, states cannot be certain whether they bear any vicarious

liability. 21(3 However~ this lack of definition is not an unsurpassable obstacle. Further

definitions could he expressed in subsequent space treaties or United Nations General

Assembly~s resolutions to give guidelines on the applicability of this Convention to

commercial space activities. The weakest point, nevertheless, of this liability regime is

the non-existence of a dispute settlement system, and the lack of practical notions for

279 See Liability Convention. articles XV. XVI and XVII.
ISO See Liability Convention. anicle XIX.
281 The Organisation for Security and Cooperation in Europe has adopted a similar pattem for disputes
resolutions: a conciliation commission can be constituted al the request of only one state (See
C. Benrand. "La nature juridique de l'Organisation pour la Sécurité et la Coopération en Europe"
(1998) 102.2 RGDIP 365. al 383·384).
28: See Chapter DL section 2~ paragraph 3. above.
2H3 See D. ManiatÎs, ~lIprQ note 208, Il 384.
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damage occurring in outer space. The definition of what constitutes a fault in the

operation of a satellite is unknown: this later poin~ however, could he and should he

defined on a case by case basis. Still, this lack of precise regime is not an incentive for

the commitment of private interests in space activities. To enhance them., the creation

of an instrument of international dispute settlement for space activities applicable both

to states and private enterprises would be a step in the right direction.

Funhennore, the question also arises whether the Liability Convention applies in the

case of a collision between two space objects.. which have a common launching state.

Article III of the Convention restricts its application for accidents occuning in outer

space to the case of damage to a space object of one launching state caused '''by a

space object of another launching state~·. What is to be understood by ....another

launching state"~ needs to he clarified. This could mean lhat as soon as the two space

objects have a common launching state, the Convention is not applicable.2M4 This

interpretation would imply, for example, that ail the satellites launched by

Arianespace (around 50 % of the commercial satellites launched nowadays)~lCS would

not he concemed by the Liability Convention for damage occuning between them. ln

other words: the fewer states are involved in a launching, the more the Liability

Convention could be applied to il. This would narrow down funher the scope of

application of the Convention. Nevenheless, one wonders if article III does not only

express the obvious: that the liability Convention is applicable only if both satellites

have at least one ditTerent launching state. Indee~ article III can be understood as not

requiring the involved space objects to have ail their launching states being ditTerent,

but only one of them. Obviously the Convention may he applicable only between two

ditTerent states: this Interpretation conforms more with the intention of its drafters.

2~ See D Maniatis. slIpra note 208. al 380-381 and B. Hurwitz. ~lIpra note 211. al 33.
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What would be the point, otherwise, to prevent state A to senle its dispute with state B

through the Liability Convention on the only ground lhat their satellites have both

stale C as a launching state?

So far, this lack of comprehensive regime, this laek of binding mechanism, this

ambiguity of definitions has not had any obvious consequence in the practice of space

activities. Indeed, the Liability Convention has never been applied, and the only

occasion where it could have been enloreed (i.e. in the Cosmos 954 accident), it was

used as a mere reference, a Mere argument on the pan of Canada to obtain

compensation. HO\\'ever, the tremendous development of private space activities and

the problematic question of space debris eould lead to a development of damage in

outer space. The protection of the imponant interests involved in space activities as

weil as the protection of innocent third panies should he done through the most

efficient framework possible. The lack of precision of the definitions involved in the

Liability Convention, especially for launching states, could make states more hesitant

to approve the involvement of their nationals in space activities.~K6

The end of the cold war (and with il the end of the systematic denial by the V.S.S.R.

of any binding dispute settlement system) and the challenging of the existing legal

solutions by private entities, such as the Sea Launch project, are good incentives to

find a more comprehensive framework for damage caused by space abjects. Il would

be bener ta improve the framework before the number of space accidents starts to

2K~ From 1992 to 1997. Arianespace had 48.5 0;. of the market share ofcommercial satellites launching,
lea\-ing to the U.S.A. only 330/0 (sec UNlSPACE III supra note 9, at 7).
1X6 See W.B. Wirin. ··Praeticallmplications of Launching Stale- Appropriate State Definitions" (1994)
Proceedings orthe 37lb Colloquium on the Law ofOuter Spac:e 109. at 112.
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increase. The nurnber of uncertainties May contribute ta develop the number of

disputes, which would in tum harrn the commercialisation of space activities.287

One solution might he through the creation of an international fund.:!s~ Another

solution might he to give up the liability for the space object centred towards the

launching states, once the transponation has been completed.289
Indeed~ the number of

states having the technical means 10 perform a launching on their own is smalt. Once

the launching is completed, it would appear logical to have the liability relying on the

stale having jurisdiction over the operator of the satellite, not the state that produced

the launching: the possibility of in-orbit delivery, leasing, and other transfer of

property rights of a satellite cuts the links between the launching state and the

effective control over the satellite.:')l)

117 See S. Gorove, supra note 8, al 76.
:Ill See M. Benko and K-U. Sehrogl. sIIpra noie 164, Il 262-264.
J.f. McMahon, in 1962, proposed that ifa state was held absolutely liable for a commercial aetivity that
benetits a large number of states. it should be eompensated by an international fund (See
lE McMahon, "Legal Aspects of Outer Space" (1962) 27 BYIL 339. al 387). The main advantage of
such a fund is that in case of damage on a massive scale. it is an utopia to think that a stale will be able
to pay severa1 billion of dollars 10 compensate. It could be created through an amendment to the
Liability Convention (See B. Hurwitz., ..An International Compensation Fund for Damages Caused by
Space Objects" (l991 ) Proceedings of the J4~ Colloquium on the Law of Outer Space 20 l. al 202~ see
also G.C.M. Reijnen. lllili:ation ofOule' Space mJd t",enlalionall.aw (Else\;er, 1981) at t 15). The
division of the panieipation by states in this fund may be problematie.
1119 See H. Wassenbergh, "A Launch and a Space Transportation Law, separate trom Outer Space
Law?" (1996) XXI-l Air and Space Law 28. The liability for the space object eouJd then rely on the
state ofregistty (sec H.A. Wassenbergh. Princip/es oJOuler Space Law in Hi'U'iighl. (Nijhoff. 1991) al

JO)
290 This is an argument to eut the liability regime trom the Iaunching state, once the satellite is
operational in orbit. On this issue. see F.G. von der Du~ "The llIogicaJ Link: Launching, liability and
Leasing" (1993) Procecdings ofthe 36'" Colloquium on the Law ofOuter Space 349. al 354-356.
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Ch.pter V: RespoDsibiiity for Activitiel in Outer Space•

Article VI of the Outer Space Treaty provides that t'States Panies to the Treaty shaH

bear international responsibility for national activataes in outer spacetl
• We shaH

explore what is the exact extent of state responsibility under this provision and how it

has developed for each kind of space activities.

Section 1: Extent of the Responsibility.

The responsibility of state under article VI of the outer space treaty is, thus far,

focused towards Itactivities in outer space". We shaH examine what is considered as an

activity in outer space, with a special interest for the Earth segment of space activities,

and what kind of acts can lead to the responsibility of states and what is the reparable

damage.

§1: Aetivities in Outer Space.

According to article VI of the Outer Space Treaty, the general principle of state

responsibility encompasses ·"activities in outer space'~. Hence, arises the question of ils

meaning. Two approaches can be argued, a narrow one and a broad one.

The narro\v approach considers this provision literally: the activities concemed are the

ones taking place in what is considered as outer space. In other wor<l this ~spatial (or

topographical) approach't regards any action occuning beyond the lowest frontier of
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outer space as subjeet to the responsibility of states. 291 A contrario, any activity that

occurs beneath this limit is not a space activity: it does not occur in outer space. The

problem of this argument is that there is neither general definition nor delimitation of

outer space. The view was expressed by the Soviet Union that the lowest limit of outer

space was around 100- 110 kilometers, which conesponds to the lowest possible

satellite orbit. Such a statement was also made by the International Law Association.

However, there is not yet any general opinio juris on this question" and the issue both

of defining a limit to outer space and of knowing if there is a need to define such a

limit is unsolved. 292

The broader approach, on the other hand, relies on the intention of the action, more

than on its location. For example, in this view, the future space plane that will travel

through outer space would he a space object (even while in airspace) and subject to

the 1972 Liability Convention, not to the 1952 Rome Convention. This view is based

on the function perfonned~ hence its name of ~ functiona1 approach'. The decisive

element becomes not the place where the object is" but the activity performed (i.e. if it

IS orbiting293
) or intended to he perfonned. 294

There may he, nevenheless, a compromise between those two views. On one hand, the

general opinion of the doctrine is that every satellite orbiting is in outer space:295

hence, any satellite operation in orbit happens in outer space and is obviously a space

291 See G. Gal, Sl'pra note 246, al 84.
292 See supra note 4. 6 and 7 and accompanying texts.
293 See G. Gal. supra note 246. at 85.
Nol See L.Peyrefitte. supra note 7. at 86·89. and on the issue of anempted launching for space abjects.
see Chapter IV. Section 1. paragraph 2. above.
29~ See supra note 8 and accompanying tex!.
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activity.296 On the other band, the underlying intention of any space related operation

cannot he merely set aside. Launches - even attempted launch • are encompassed by

the spaee treaties: from the very beginning of their operation - and not only when the

rocket reaches a cenain altitude· they are spaee activities.291 The definition of ~space

object' reinforces this approach.

This interpretation is in aecordanee with the scope of application of the British and

Swedish domestic space law, which apply respectively to the launehing.. procurement

ofa launch ofa space object and any activity in outer space,298 and to activities carried

entirely in outer space, launching and maneuvering. 299

ln other words, space activities are a mixture of activities beyond airspace and

intended to interaet with such activities.

Outer space, nevertheless, i5 used by commercial activities as an area otTering, thanks

to i15 specificity, a unique means to interact with terrestrial activities.

Telecommunications allow people on Earth to exchange infonnation. Remote sensing

increases the knowledge on our planet. Commercial space activities are Eanh-

oriented. Hence, the direct issue is to define where state responsibility for ··activities

in outer space.... stops, I.e to define to what extent states bear responsibility for the

Eanh segment of space activities.

296 For example. H. Wassenbergh defines space activities as Mactivities in outer space or undertaken in
connection with the operation of civil space objects" ( See H. Wassenbergh. ..An International Legal
Framework for Private Space Acti\-ities" • supra note 246, al 533).
2'J7 See M. Bourély. Sllp,a note 144. al 2S 1.
2911 See anicle 1 of the UK Outer Space Act 1986 (1986 Chapter 38).
299 See section 1 of the Swedish Act on Space Activities ( 1992:963).
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§2: Consequences of Space Adivities on Earth.

With a strict '''spatial approach", no consequence on Earth is taken into account to

determine the applicability ofarticle VI of the Outer Space Treaty. hActivities in outer

spaceH are limited to what happens ~over-there'. Does not the Outer Space Treaty

expressly concem ·"exploration and use ofouter space~~?JOO

With a strict '''funetional approach", acts on Earth penaining to space activities should

he taken into account. This raises again sorne specifie questions linked to aetivities:

for example, should the mere fact of filling of fuel for a rocket be considered as a

space aetivity1 A positive answer to this question may he given. However, this seems

to he a too far-fetched solution. One can consider that the issue of space activity in the

context of responsibility has to he examined with the issue of damage and proximate

causes: if a space activity causes a damage., the filling of the rocket that permitted the

activity to take place is a cause too remote to entail any international responsibility.

A broad view was adopted by sorne writers., especially when a clear separation

between space and earth segments exists. For example., remote sensing process

involves two distinct steps. The first one is the sensing of the state, by a satellite. It is

an activity in outer space. The programming from Earth of the sensors, the designation

of the areas ta he observed have only one consequence: the sensing that takes place in

outer space. The observation is definitely in the scope of article VI of the Outer Space

Treaty. The second step, however, happens entirely on Earth: il is the phase of

treannent and interpretation of the data collected. Damage due to remote sensing is

300 Anicle XIII orthe Outer Space Treaty. Sce C.Q. Christol, sup,a note 256, al 89.
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more likely to happen with this terrestrial segment~ i.e. with the analysis of the

information and its dissemination (or retention).

Is the distribution of sensed information an ~~activity in outer space'~? The answer is

negative: ail the operations after the sensing, al1 the damaging possibilities (for

example wrong analysis and retaining of information on environmental catastrophe)

would happen only on earth. A restrictive and spatial approach of this issue leads to

disregard article VI as a possible ground for state responsibility for remote sensing

activities.

This can he considered as a real danger. Other writers have expressed the view that

5uch an analysis of responsibility for eanh segments of space activities should he

avoided.301 Hence. it was argued that space activities should encompass the ground

segment~ as it is a corollary to any space activity.302

However. this approach., even founded on reasonable grounds, is hardly acceptable. A

literai interpretation of ~'in outer space" seems to be the most appropriate with the

wording used by the drafters of the Outer Space Treaty.303

Under geneTal intemationallaw, aetivities that cause damage must have a proximate

cause to hold responsibility. Remote damage should not be compensated. This means

that damage caused by an operation of the earth segment of a space activity is too

remote from the space activity to he encompassed by article VI of the Outer Space

Treaty. Moreover~ even if the earth segment exists only thanks 10 the activity in outer

space~ il does not involve the same issues that have led to a specifie regime of Iiability

Jot See V.S. Vereschetin and V.M. Po5tyshev, "Responsibility ofStates for Remote Sensing Activities··,
(1985) Proceedings orthe 28th Colloquium on the Law orOuter Space 247. at 248.
JUl See Y.M. Kolossov, supra note 102. at 68.
JO} See M. Bourély, supra note 144, al 252.
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for space objects. There is no more an ultra-hazardous activity once the applications

are undenaken on Earth. This does not imply that the earth segment escapes any

possible rule of responsibility: any wrongful act attributable to a state will lead to its

international responsibility ~ but with the usual requirements of international law. The

only practicaJ ditTerence 1s that most of the principles embodied in the Outer Space

Treaty are not directly applicable to the earth segment. However, most of those

principles are useful only for activities happening strictly in outer space (e.g. non­

appropriation, prohibition of weapons of mass destruction in orbit around the Earth) or

have an equivalent under general international law (protection of environment). This

does not prevent the outer space treaty from expressing sorne specifie provisions for

the earth consequences of space activities (on the retum of space objects, for

example).

Hence, the eanh segment of space activities is ruled by general international lawand

not directly by the Outer Space Trealy.

§3: Wrongful Acts and Reparable Damages.

States bear international responsibility for activities of their natlonals in outer space.

According to the International Law Commission, responsibility requires an

intemationally wrongful act to he held. ln the context of commercial space activities

such acts are the ones contrary to the principles of the 1967 Outer Space Treaty: those

activities are subject to the general regime of tbis convention.304 This i5 a direct

lo.a See Chapter 1, above.
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incentive for states to control activities of their nalionals in outer space, especially

through national laws.

Internationally \\oTongful aels for commercial space activities, however., are not limited

to the infringement of the basic space law principles. Space activities also have the

duty to respect international law. JOS ln the mean time~ intemationally wrongful acts

occasioned directly by a private person can engage state responsibility: they become

attributable to a state on the basis of article VI of the Outer Space Treaty.

There is no specifie way to compensate a damage due to activities occurring in outer

space: damage due to a space activity is compensated as any other violation of

international law. Hence, the classical way of approaching international disputes i5

applicable to space disputes: recourse to diplomatie protection (if necessary).. to

mediation., to conciliation., or to arbitration, and application of the principle of

restjlutio in inle/{rum. 306 Furthennore, remote damage, including economie prejudice.,

should not he compensated as il is the case under general internationallaw.307

We shaH study.. nevertheless, ho\v this view is effective for the specifie regimes of

telecommunication and remote sensing and the sensitive issue of satellite interference

(whieh is a mixture between earth and space activities).

JO~ See 1967 Outer Spaœ Treaty.. article Dl
306 See supra note 178 and accompanying tex!.
307 As noted by Sir E. Thomton in an arbitration case: "the Umpire bas always been opposed ~o

consequential damage and think they ought never to he taken iota considerationn (Moore International
Arb.. quoted in B. Bolecker-Stem.. supra note 178, al 221).
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Section 2: Specifie Regimes ofResponsibilify.

§1: Telecommunications

One of the main issues for telecommunications. and especially D.B.S., is the

applicability of the Liability Convention. The general view of the doctrine is that Ibis

convention, because it requires physical impact and because of ilS definition of

damage. is not applicable to programs canied by DBS. 30N Indeed according to

Professor N.M. Matte:

"pecuniary loss due to transmission failure or incorrect unclear, retarded or

otherwise faulty transmissions which may arise fTom telecommunications aetivities

is ... not covered [by the detinition of damages iD article I(a) of the Liability

Conventionr~O'J.

Hence, the main question arises to detennine to what extent states are exactly

responsible for telecommunications by their nalionals in the framework of article VI

ofthe Outer Space Treaty.

In 1972, the V.S.S.R. introduced a proposai to the C.D.P.U.O.S. for a Convention on

Principles Governing the Use by States of Artificial Eanh Satellites for Direct

101 According to B.A. Hurwitz. broadcasts by satellites may cause tinancial damage to persons directly
atTected by thera such as copyright ownen, or local manufadurers or store owners whose clientele is
induced by commercial advenisemenls. not allowed in the receiving state, to buy the produets in a
neighbouring state, however "in this case. tbere is no ditTerence of opinion among publicists. These
type of damages are not covered by the Convention" (B.A. Hurwitz, supra note 211. at 18). See also
N.M. Mane, AenJsptJCe LaM': TelecommutrlcaliOiIS Salellites (8unerworths. 1982) al 73. and
P.Achilleas. supra note 123. al 135.
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Broadcasting Television and reiterated several times its proposai for state's

responsibility during the discussions of the legal sub-committee on D.B.S. According

to the article VII of one of these drafts:

"States shaJi bear international respoosibility for ail national acrivities connected

with the use of artificial earth satellites for the purpose of direct television

broadcastin~ inespective of whether such broadcasting is carried out by

Governmcntal agencies or by non-Govemmcntal organizations and juridical

persons and of whether it is camed out by states independently or through

international organizarions. Television broadc:asting with artificial eanh satellites

to foreign states may he canied out ORly by organizarions which are under the

control of the Govemments of the states concemed,·.JIO

This proposai is close to the wording of article VI of the Outer Space Treaty.

However~ a doser look shows that it goes far beyond that. The duty of authorisation

and continuing supervision by states is changed to a requirement that the activity shall

he done by an entity under state control. The principle of state responsibility is not

limited to space activity but is extended to any activity '·connected with the use of

artificial eanh satellite·~. Such a prolongation of the duties of states was unacceptable

for ,\'estem countries, such as the United States. According to them, such a provision

could lead the states to he responsible for the contents of the broadcasts, a situation

they round inadmissible ,vhen broadcasting entities are not subject to state control.31 t

On the other hand, N.M. TaishctT considers that the Liability Convention may be applicable to
seditious or subliminal transmissions, although the question of assessing damages and amount of
compensation is unsolved (Sec N.M. TaishotT.. .wpra note 203, al 116).
30'-J N.M. Mane. .wpra note 308, al 82·83.
]10 UN. Doc AlAC.105IWG.3(V)/CRP.1. qUOled in M. Lesueur-Slewan. 7"0 &t! the JVorld The Global
Dimell.uOl' ill /1,'enJaliona/ Direct Tele"isÎon Broadcasling by Satellite. (Nijhoff. 1991) al 451.
311 Ibid., at 450.
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Thus, it was hard to reach a compromise between the tenant of the free flow of

information and the tenant ofan efficient protection of the receiving states.

The result was that no agreement could he found within the C.Q.P.U.O.S., and that no

international treaty was reached. A mere resolution of the General Assembly set forth

severa) principles on DBS. However, this text was not adopted by consensus, as it is

usually the case for the work done by the C.O.P.U.O.S.: Resolution 37/92, entitled

··Principles Goveming the Use by States of Artificial Eanh Satellites for International

Direct Television Broadcasting'\ did nol gel the approval of western countries. :\1::

Principle 6 ofthis resolution eXPressed the principle ofstate responsibility for D.B.S.:

·~Sta1es should bear international responsibility for acrivities in the field of international

direct television broadcasting by satellite carried out by them or under their jurisdiction

and for the confonnity of any such acrivities with the principles set forth in Ihis

document"

Compared with the first Soviet proposais, the principle expressed in this text was far

from putting pressure on the state. Indeed, the responsibility is expressed more as a

wish than an obligation C"states shou/d bear international responsibility,,313 and not

··shalr'). The issue of nationality to determine the responsible stale is avoided. Il is

difficult to rely on the concept of nationality for D.B.S.: major multinational groups

involved in those activities, due to their transnational character, lead to praetical

difficulties in defining the responsible state. It is interesting to note that principle 6 has

recourse to the notion of "jurisdietion~~ for private broadcasting. A notion that sorne

JI2 See c.Q. Christol, Spcll:e LaM'. Past, Present and Futllre (KJuwer, 1991), al 114-130.
l13 Emphasis added.
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writers find implied in article VI of the Outer Space Treaty.314 This solution was

retained for the European Convention on Transfrontier Television. 31s

According to the wording of principle 6 of this resolution, the international

responsibility of states should be engaged for any action contrary to the principles

embodied in this document. Ho\yever, the legal value of this resolution is weak. It is

not an international treaty, and it cannot really he considered as a crystallization of an

oplnio juris: too many 'interested states' did not vote for it. Nevenheless, one can

consider that state responsibility pertains to those principles that are considered as

generally accepted. Hence, tbis resolution offers, through principle 6 and its reference

to state jurisdiction, an interesting guideline for the interpretation of article VI of the

Outer Space Treaty in the context of O.B.S., especially for the detennination of what

happropriate state·" means. As far as the other provisions are concemed, it remains that

what is considered as an international wrongful act for DBS may cause endless

discussions (e.g. with the issue ofprior consent).

§2: Remote sensing.

Like telecommunications, remote-sensing activities do not seem to he in the scope of

application of the Liability Convention and of article VII of the Outer Space Treaty.,16

ft appears that there should not he any special problems arising from the mere

gathering ofdata from space.317 ft is very doubtful whether those provisions \vould be

:\ I~ See Chapter VL section 1. paragraph 3. below, on the concept ofthe appropriate state..
jl~ See Couneil of Europe's Ellropean Convention on rrQlt\frontie,. TefeVÎ.~ion. signed in Strasbourg.
~1ay 5, 1989. (1989) 28I.L.M. 857. anicle 3 and 5.
~16 See B.A. Hurwitz, supra note 211. al 19.
317 See V.S. Vereschetin and v.~t. Postyshev, supra note 301.
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appl icable to the eanh segment of remote sensing~ i. e. to the dissemination of data.

Once again, reparable damage under the Liability Convention -"seems to imply direct

damage caused by the space object and not damage which resulted from the

intentional or negligent act ofa pany involving the use or dissemination ofdata--.31K

ln the specifie ease of remote sensing, this result is disputable due to the impression

lhat it leads to the separation of the action (gathering of data) from its result

(dissemination of data).3t9 Still, the damage would he produced by the activity

following the survey by the satellite and not by the space object itself.320

Regarding responsibility for the activity (article VI of the Outer Space Treaty) sorne

WTÎters conclude from the regime of remote sensing as defined by the General

Assembly in its 1986 resolution 41 i65 that ail the process of reroote sensing (hence,

the eanh segment too) belongs to ....activities in ouler space-". According to these

writers, this is obvious from the definition given of remote sensing activities..

encompassing the two segments. 3:! 1 Principle XIV.. nevertheless.. draws a distinction

between two regimes of responsibility applicable to the eanh and to the space

segments. Indeed.. if it recalls~ with sorne minor changes, on one hand article VI of the

Outer Space Treaty312~ it refers on the other band to the general law of

responsibility.323

Ils See S. Gorove. "Sorne Thoughts on Liability for the Use of Data Acquired by Eanh Resource
Satellites" (1972) Proceedings of the lOth Colloquium on the Law ofOuter Space 109.
319 See V.S. Vereschetin and V.M. Postyshev. supra note 301, al 248.
]20 See S. Gorove, -,,"pra note 318, al lO9.
321 See L.Peyrefine. .\lJpra note 7, at 88 on resolution 41/65, principles on remote sensing. article 1 c.
3n Principle XIV express the view that states 6&bear international responsibility for IMir national
aetivities in outer space" (emphasis added). whereas anicle VI of the Outer Space Treaty provided that
states "bear international responsibility for national aetivities in outer space".
323 Principle XIV states: « ln compliance witb article VI of the Treaty on Priociples Goveming the
aetivities of States in the Exploration and Use ofOuter Space, including the Moon and Other Celestial
Bodies, States operating remote sensing satellites shaH bear international responsibility for their
aetÎ\';ties and assure that such aetivities are conducted in accordance with the prm.isions of the Trealy
and the norms of international law. irrespective of whether such aetivities are canied out by
govemmental or non-govemmental entities or through international organizations to which such States
are parties. This principle is withoUI prejudice 10 the applicability of the nonns of intemationallaw on
State responsibility for remote sensing aetivities. )

.. 97 -



•

•

Furthermore, this separation is also clear in the interpretation given by the

representatives of industrialised countries in respect of principle XIV of the 1986

Resolution.32
.$ The representatives of the United States, Sweden and the Netherlands

considered that principle XIV did not provide a new ground for international

responsibility than the one existing already in article 6 of the 1967 Outer Space Treaty

and in general international law. The French representative more clearly stated that

principle XlV relying on article VI of the Outer Space Treaty. implied state

responsibility only for activities canied out in outer space.325

Remote Sensing activities are then ooly ruled for responsibility by article VI of the

Outer Space Treaty and the guideline of the United Nations General Assembly

Resolution 41/65, ....Principles on Remote Sensing'''. The main issue with remote

sensing is to know if states are responsible, according to those two provisions, for the

dissemination of data by pnvate entities, I.e. for the eanh part of this activity done by

a company.

As we saw previously, the answer seems to he positive for some writers, or al least

they are in favor of a re!:,ràme where the response would he positive in order to have the

most efficient protection of the interests of the sensed states. 316 To avoid such a

possibility of responsibility for states means that, due to the fact that the space

segment of the activity is very likely to engage any responsibility, private remote

sensing is not de facto in the scope ofstate responsibility.

32-& The position that the terrestrial implications should not be covered by the principle of responsibi1ity
e.."isring for space aetivities bas already becn expressed in 1983 by the US representative to
CO.P.U.O.S. (See V.S. Vereschetin and V.M. Postyshev, supra note 301. Il 247).
32~ See O. de Saint-Lager. '~Aspects juridiques de la télêdétection spatiale- Annexe Il: Déclarations
interprétatives", in 1. Dutheil de la Rochère. ed.• Droll de l'espace. aspects récents (Pédone, (988), at
245-249.
326 See V.S. Vereschetin and V.M. PostyShev, .mpra note 301.
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The reactions of the industrialised states to principle XIV confinned tbis view. Henee.

there might ne"'er he a case where state responsibility could he engaged for remote

sensing activity undertaken by a private entity.

However~ il remains that principle XIV restated the applicability of international law

and the general principles of state responsibility. This implies that astate May become

responsible for its nationals. if they acted on its behalf or if it pertains to its duty of

due diligence to prevent any action (or omission) eontrary to the mterest of another

state. Principle XIV also provides for the responsibility of states for ·"their activities'"

whereas article VI of the Outer Space Treaty expresses that the responsibility is bom

·"for national activities in outer space". ln other words, principle XIV added the

determiner ·their', which implies that the activities belonging to the state (i.e. when it

is the operator of the satellites) are only concerned. This seems to narrow down the

scope of application of principle XIV compared to article VI of the Outer Space

Treaty.

Nevenheless, remote sensing activities even done by private companies still rely

heavily on governments. Spotlmage, Radarsat, are private companies., but their

systems belong to their respective national space agency. Their govemments have an

effective control of their operations327 (for example, the Centre .!Vational d"Éludes

Spaliales, the French space agency, is the main shareholder ofSpotlmage and operates

ils satellites). Those entities, even if they were created under private law, are iodeed

agents of their states. Hence. those states. through their companies, could he held

32':' This criterion of etTective control is a requirement ta detennine if astate is responsible for sorne
private actions. Sce the Nicaragua Case. June 21, 1989,I.CJ. Rec. al~S .

... 99 ...



•

•

responsible for not respecting intemationallaw, including the principles embodied in

the 1986 resolution that have crystallised as rule of international customary law.

The same argument is also relevant to the United States. As far as the Landsat system

is concemed, it was created and operated by govemmental agencies: the involvement

of the American state is obvious. This is also true for the newest remote sensing

companies. Indee~ the Iicensing system created by the Land Remote Sensing Poliey

Act of 199231M provides sorne restrictions. No reroote sensing system in the U.S. may

he operated without a license from the Secretary of Commerce, \vhich must he aware

of ail its characteristics. In consultation with the Secretary of State and the Secretary

of Defense, it May limit the distribution and even the collection of data. Il is expressly

provided that thase operations shaH not interfere with the national security of the

United States, ilS international obligations and even its foreign pllicy. Any illegal

operation May lead to fines of up to ten thousand dollars per day. The govemment

must al50 have access to the data gathered.32
'.1 The involvement of the American

government goes beyond the requirement to supervise private companies. Indeed.

commercialisation of data by private companies is done with the official goal of

achie~;ng the leadership of the U.S. in the remote sensing market.330

J2X On the Land Remote Sensîng Policy Act of 1992.. see S. Parisien.. .wpra note 171.
329 Ibid. al 255·256.
330 See Land Remote Sensing Policy Act of J992. section S601§ 7.
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§3: Interference. 331

Private companies involved in the telecommunication business have a regrettable

trend of keeping as much as they can of the radio spectrum for their own use. This

practice bas existed since the very beginning of radio.332 The development of LED

constellations was in part al50 undertaken on the same reson~ with a strategy of pre­

emption.333 As a matter offact~ it can he said that the tirst country to notify the I.T.U.

of its intention to laooch a LEO system, and who also implements it, has an exclusive

richt on the frequency it useS. 334 ln a way, private companies apprehended space

resources in the sarne manner as the tirst super powers invested in outer space~ relying

on the principle of the ·"tirst come~ first servedn
• The advantage i5 to the "first moyer'.

The use of the radio spectrum is definitely an activity occurring in outer space. It is

vital to the tracking of satellites, the relays and transmission of infonnation to, from

and through satellites. Space objects would he useless without the use of the radio

n I Interference may be defined as "the effect of unwanted energy due to one or a combination of
emissions, radiations or inductions upon reception in a radiocommunication syste~ manifested by any
performance degradation. misinterpretation or loss of information which could be extraeted in the
absence of such unwanted energy··. And harmful interference means "interference which endangers the
funetioning of a radionavigation service or of other safety services or seriousl)' degrades. obstlUcts or
repeatcdly interrupts a radiocommunication service operaling in accordancc with the Radio
Regulations", (I.T.U. Radio Regulations, quoted in S.D. White, "International Regulation of the Radio
Frequency Spectrum and Orbital Positions" (1995) 2 Telecommunications and Space Journal 329. al

333).
J3~ The Marconi Company for example prohibited under its license agreements any ship carrying its
equipment to enter in communications with a radio station having an apparatus of another brand~

"Those who monopolized the technology monopolized the radio specuum and thus restrieted its use by
others" (RJakhu, "The Evolution of the I.T.U. 's Regulatory Regime Goveming Space
Radiocommunication Services and the Geostalionary Satellite Orbit" (1983) VIII A.A.S.L. 381. al 382).
3JJ See L.Benzoni, ··Club. monopole. marché: enjeux de l'organisation économique de l'espace" in
P.Kahn. ed.. L 't!xploitation commerciale de /'e.VJQCe. Droit positif. droit prospectif, (Litec, 19(2) al 28­
29.
])4 See M. Rothblatt, supra note 47. al 128·129.
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spectrum an<L due to its importance for them, il is a space activity subject to the

responsibility principle ofanicle VI of the Outer Space Treaty.

Nevenheless, the development of private constellations is a threat to other activities

using the radio spectrurn. The best example is the issue of radio astronomy.335

Radio astronomy uses the fact that atoms and molecules radiate at different

frequencies, for example hydrogen (H) corresponds to a frequency of 1.42 GHz,

hydroxyl (OH) to 1.6 GHz. 336 Il is a passive radi~communicationservice: it receives

only information, it does not send.. broadcast or transmit anything. hs signais are

around nine limes weaker than those of active services. J37 The use of satellites on

frequencies corresponding to the radiation of a particular atam hides its source and

thus prevent radio-astronomers to study il from Earth.338 Radio astronomy is possible

ooly in ....radio-quief.. bands.H9

Interference caused by the use of satellites is a damage produced by an ··activity in

ouler space", as satellites are in outer space. State responsibility relying on anicle VI

of the Outer Space treaty could be enforced. Moreover, the state that authorised the

use of a frequency that produces interference, especially when the licen5e was given

against the I.T.U. rules, i5 a)so responsible.3.ao It acted as the ~appropriate state' and, as

5uch, failed in its duty of supervision. ft is also responsible under the rules of general

H' For a presentation of the different satellites systems and their possible influence on radio astronomy.
see "Comminee on Radio Astronomy Frequencies. Challenging Spaœ Systems" (May 20. (998)
http "\\'\\ \\ ntra ni 'crafsatdlit htrn (Date accessed: June 2. 1998).
J36 See S. van den Bergh. ,oThe etTects of Spaœ Debris and Satellite Interference on Astronomy'·. in
K.H. BockstiegeJ. ed.• Ellvirollmelllai Aspects ofActivilies i" Outer Space (Heymanns. 1990). at 72.
33i See T.A. Th. Spoelstra, "Radio Astronomy in Telecommunication Land: The I.T.U. and Radio
astronomy" (1997) XXlI.6 Air and Space Law 326.
J3~ For example. the Iridium system emits on a frequency of 1621Mhz. indeed very close 10 the one of
the hydroxyl (Sec ,oLe téléphone ponable contre la radioastronomie" ScieIK'es el Avenir (May 1998)
24.)
33'J See R-J. Cohen, "The threat to radio astronomy tram radio pollution" (1989) 5.2 Space Policy 91.
340 See N.M. Mane, sup'a noie 308. a171.
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international la\v for the conduet of its govemmental agency that issued the

authorisation which generated a damage.

ln this case, however, the principle of resli/ulio in inlegrum is easily enforceable. It is

enough for passive use of the radio spectrum that the interference stops, in order to

renew the statu quo anle. Unfonunately, the high pressure of private interests and the

lack of interest of the appropriate countries (including the United States) are

incentives for private companies not to spend any money and to avoid this issue.

The issue so far has not lead34 1 to any 1itigation between radio astronomers and

telecommunication companies. even if the issue of the legal value of an I.T.U.

footnote was very much discussed.342 The trend is to get agreements between the two

adverse interests. The telescope of Arecibo (Pono-Rico) thus obtained from Motorola

to have a limitation of interference each night during eight hours.3
-&3 This means lhat

radio-astronomers are going to miss any imponant cvent happening at day. After six

months of negotiations. Motorola also concluded an agreement with the European

Science Foundation. Until March 1999, the company could not generate a level of

interference incompatible with radio-astronomy observation. At tbat lime an

}.al To the best knowledge ofthis writer.
3"~ The foot note in question is the l.T.U.·R Radio Regulations footnote S5.37~ wbich probibits
harmful intcrference ta radio astronomy in the 1610.6-1613.8 MHz band. A discussion began on the
interpretation of this provision between Motorola (in charge of the Iridium satellites) and the
Committee on Radio Astronomy Frequencies (CRAf). See "Craf Newslelter 1998/1"­
httpw\\\\ nfra.nl:craf;nwslC}80Ihtm=mol (January 1998. Dateaccessed: June 2,1998).
The 1. T. U. is competent to deal with frequency interference (anicle 45 of the 1.T. U. •s Constitution)~ it is
clear however that il lacks -and especially ilS Radio regulations Board· of any enforcemenl power ta
impose any sanction (On this issue see S.O. White, .'1IfN'a note 331, at 3~348).
J·O See "Le téléphone ponable contre la radioastronomie" SciellCe.'i el Anmir (May (998) 24.
The bankruptcy orthe Iridium system does not solve the issue of interference ofits satellites. There is
still a possibility that another American company buys the constellation and uses it (sec
\\ w\\ "t'ra nh:rafïrîdium hunl (Date accessed: August 26, 2000).
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agreement on the determination of a second level not to he exceeded were to be made,

ail interference were supposed to stop by 2006.344

Beside article VI, the main provision that can engage stale responsibility for

interference is article IX of the Outer Space Treaty. This anicle provides a duty to

enter ioto consultation if the activities of a national in outer space could cause sorne

hannful interference to another activity. Thus, il is a duty of co-operalion that is

stated. In other words, it relies on the good faith of the ditTerent parties involved. The

non-respect by a statc to enter in good faith in discussions conceming interference is

an international wrongful act and leads to holding il responsible. 345

Il is worth noting that Ît is precisely through consultation that the issue of interference

for the Iridium satellites· before the bankruplcy of the system • was settled, directly

between users and not between their states of nationality.

~ See ··Un Yalta des ftëquences radio.... Sciences el Al'enir (Oclober 1998) 8.
:W~ Good faith is a very imponant principle in intemationallaw. For a striking example. sec the Nuclear
Test Ca\7es. (Australia \', France~ New Zealand v. France) I.C.J. Repons 1974.
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Ch.pter VI: Dow to Derine tbe Relevant Link between EDterprises and States.

Liability for Space objects relies on objective criteria (states from whose territory or

from whose facilities a launch is made) and subjective criteria (states that launch or

procure a laooch). The usefulness of those nvo criteria demonstrates its timit with the

case of private launchings, when only the objective criteria can he used, in c.xlremi.,. in

the case of the Sea-Launch project. In the broader issue of responsibility for space

activities, links are even more subjective. We shall explore what the possible

loopholes are in the determination of a link between a private space activity and a

stale, and taking also into account the specifie regime of liability for damage done by

a space object, what are the risks lhat the development of private commercial space

aetivities can create for the balance of space law.

Section 1: Definitions and their intenJction.

The Outer Space Treaty refers mainly to the state of nationality, to the stale of

registry, and to a so~alled ··appropriate state" whose detinition could vary with the

acti\ity.

§1: State of Nationality.

The clearest designation of a responsible state for space activity is the one conceming

the --national activities in Outer Space'\ in anicle VI of the Outer Space Treat)'. It

expressly provides state responsibility for activities of their nationals, even for noo-
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govemmental entities. There is no doubt as to the interpretation of this point: the teX!

is clear~ and ils genesis is also unambiguous. 346

Nevenheless~ two questions can he raised.

The tirst one is the extent of the responsibility of the state for the activities of its

nationals. lndeed, one can understand ~·states ... shaH bear international responsibility

for national activities in Outer Space, '" whether such activities are carried on by

governmental agencies or by non-govemmental entities'" as limiting ilS scope to the

activities involving the state J•." in other words to the classieal case in the international

law of state responsibility where a private person acts on behalf of astate. 348 ln this

case, the provision about non.govemmental entities in anicle VI is set fonh to avoid

any legal fiction where astate would charge one of its j uridical persans to operate a

space activity in lieu of the state itself This argument is reinforced by principle XIV

of the resolution 41/65 "Principles on Remote Sensing" which provides states

responsibility for htheir national activities.....349 What other reasan for the use of the

ward ..·theif' ifnot to indieate that the activity belongs tl' the state?

However, the genesis of article VI of the Outer Spaee Treaty, as a compromise

between the Soviet and American approaches, the development of the existing

domeSlic law and practice are strong counter arguments and evidence of the principle

ofthe vicarious responsibility of states for ail space activities of their nationals.

30&6 See chapter 2, section l, paragraph l, above.
341 Sec H.A. Wassenbergh, "Responsibility and Liability for Non-Govemmental Aeti..ities in Outer
macc", quoted in F:.C.S.L Space Law and Poli'J' Su",,,,er Course (Nijhoft 1994) al 198-210.

Il According to Professer Wassenbergh.. "the term 'national activities' normally refers to activilies of
the stale concerned, i.e. to govemment aetivities~ (H. Wassenbergh, ~llpra note 289, al 23)
14') Empliasis added.
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The second quest10n 1S directly linked to the concept of nationality. Indeed, when a

transnational company is involved in a space aetivity, what state tan be considered as

its state of nalionality? Acting through subsidiaries situated in di tTerent countries, or

using the possibility of incorporation in tax havens. 5uch a company May not have the

nationality of the country where ilS decisions and ilS economie power rcally are. As

the International Coun of Justiee recognized on the issue of determination of

nationality for an enterpri5e in the specifie field of diplomatie protection, the main

evidence is usually to refer to the laws of the state under which the corporate entity is

incorporated and has its registered office. However, sorne states refer only to the

headquaners of the enterprise (siège .çocial), to its place of management or center of

control, or to a criterion of substantive ownership. And the Court concludes, ....no

absolute test of the "genuine connection' has found general acceptante. Such tests as

have been applied are of a relative nature, and sometimes links with one state have

had to he weighed against those with anotherH
•
3SO

It can he expected that the difficulty to define the nationality of an enterprise in the

scope of diplomatie protection win also exist conceming the definition of the

responsibility ofa state for ilS activities. A direct consequence might he to have astate

eonsidered as responsible for an aetivity over whieh it has no jurisdiction nor

control.351

This issue of the determination of nationality of transnational corporations is not

specifie to space activities. However, its usual consequence on the international stage

concems investments or diplomatie protection. [n other words, il only eoncems the

3~O BOTcelona TraCliOl', Lighl and POM'eT co. Case, (8elgium \/. Spain) I.C.J. Repons 1970, al

paragraph 70. This ditTerence between the rai national interests ofa company and ilS nationalily al the
international level is a ditlicult issue. On it. see B. Stem. "la procection diplomatique des
investissements internationaux. De Barcelona Traction à Electronica Sicula. ou les glissements
rrogressifs de t'analyse." (1990) 4 1.D.I. 897-945.
'1 See B, Cheng, supra note 205, al 87.
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lire and interests of the company and its shareholders. When it cornes to space

activities, the issue concems third parties~ foreigners to the determination and legal

construction of nationality. It concems their protection and the possibility to he

compensated for any damage due to space activities.

The Sea..Launch project can he regarded as a paradigm of the difficulties to define the

relevant link with a state for the purpose of international responsibility. This company

is registered in the Caymans Islands, but ilS place of control (with the prominent role

of Boeing) is located in the United States. Moreover, this venture is licensed under

American law. The United States, nevertheless, considers this project in a \vay as

Ukrainian: the launchings done from the Sea·Launch are included in the total amount

of launching to he done by this country under the U.S.A. -Ukraine agreement on

launch providers.352

§2: State of Registry.

The state of registry is detined in anicle 1 (c) of the Registration Convention, as ··a

launching state on whose registry a space object is carried". Its role in the context of

responsibility is explained by article VIII of the Outer Space Treaty: it is the state that

keeps j urisdietion and control over the space object. It is a necessity to have such a

state, as outer space is a place outside sovereign jurisdictions. The detennination of

the state of registry gives the possibility to have a national system applicable to the

space object. This cao concem problems such as the transfer of ownersbip of a

satellite, or the law applicable to astronauts inside the said space object. Because it bas

J,= See supra note 153, infra note 390 and acc:ompanying texts.
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jurisdiction over the space objec~ the state of registry is responsible to ensure that it is

not used in a way contrary to the principles of the space treaties.353 This duty cornes

from the general one of due diligence.3S4

The state of registry, however, may be only one of the launching states, according to

article l(c) of the Registration Convention. ln a case of in-orbit delivery, leasing or

any transfer ofproperty after the launching, the same problem is faced as with liability

for space objects. Once the launching operation is achieved and successful, the

launching statc, and hence the state of registry, may not have sufficient links with the

operator of the satellite to have the legal means to control the activity and use of the

satellite.

Moreover, there might he no state of registry at ail. If a launching, as contemplated by

a project like the Sea- Launch, prevents any state to qualify as a launching smte, a

fortiori there can he no state of registry. 355

There is no obligation under the Outer Space Treaty for ail the space objects to he

registered~ this obligation (more or less immediate conceming the domestic registry

but not for the international one held by the United Nations) was provided only in

1975 through the Registration Convention.3S6 ln other words, ail the states that are

party to the Outer Space Treaty and not to the Registry Convention do not have any

duty to register space objects.

lB See A. Dragiev. "Legal regulation of State Responsibility in Law of Outer Space'·. (1989)
Proœedings of the 32nd Colloquium on the Law ofOuter Space 313. al 316.
35.. See chapter 3. section 1. paragraph 1. above.
H' See G.C.M. Reijnen., supra note 288, al 116 and 120-121. Except, once again. if the nationality of
the private entity that launches is considerai. in relation with article VI of the Outer Space Treary. as a
sufficient link ta make its state of nationality a launching slale (Sec B. Cheng. Sludies i" Interna/lnlral
S~e LaM' (Clarendon. 1997) al 627).
J See B. Cheng. supra note 355.. al 625. For a study of the application of the Registration Convention.,
see L. Perek., "The 1976 Registralion Convention'" (1998) 47.3 ZLW 351 .
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It shouJd he added that in case of plurality of launching states, they have the

possibility, but solely among themselves, to determine which ofthem is or shaH he the

state of registry.357 This could lead to agreements creating the equivalent of ~flags of

convenience' for space law.358

Furthermore, as the state of registry is the one which is supposed to exercise

jurisdiction and control over the space object, situations where a state will he held

intemational1y responsible for a space object or for an activity over which it has no

jurisdiction in fact are possible. Several reasons could he invoked. The state could

qualify as a launching stale whereas il did not actively participated in the launch, for

example., or il could he considered that one of its national undenakes an aetivity in

outer space while ilS national law will not allow the state to exercise such

jurisdiction.359

§3: Appropriate State.

Article VI of the Outer Space Treaty, as weil as article 14 of the Moon Agreement,

rely on what is calied '1he appropriate state" to authorise and supervise space

activities of non-govemmental entities. This appropriate statc is the main link with

private comparues to ensure the respect of spac:e law. However, once agaio, a question

ofdefinition arises. Indeed, what is an ·"appropriate state''',?

J~7 See Article n (2) of the Registry Convention.
J~8 See B.Cheng, surpa note 355, al 628-629. According to him, the wording of article Il (2) allowing
those agreements, including future ones, can also permit to separate the registration from the
jurisdietion over the object : ••Article VIII ofthe Space Treaty now serves at best as a presumption".
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The lenn ··appropriate'" does not bave any specifie legal meaning, and no definition

exists or can he found in the spaee treaties or their preparatory works. The 1963

resolution on basic principles goveming space activities360
, referred to the '''concemed

state~~. This evolution of term (even if '''appropriate'~ seems more legal than

4"concemed") does not however bring any explanation to the detennination of the

state.

The doctrine relies on several views to try to detine what the appropriate state is.

One of them is that the appropriate state is the statc of nationality of the enterprise.

Article lX of the Outer Space Treaty provides a duty for the states to avoid any

harmful interference by their nationals, a duty that seems to penain to the more

general obligation of exercising the "·continuing supervision'~ of article VI. ft seems

then logieal that the state of nationality, having a duty penaining to the appropriate

state, is this appropriate state.

Funher, article VI deals both with the state of nationality and the appropriate state. ft

considers that '''states shall bear international responsibility for nationals activities in

Outer Space"', and deals also with the dulies of the appropriate state. Hence, it may be

considered lhat the appropriate state is the state of nationality of the entity.361

However, if it was the intent of the drafters of the Outer Space Treaty to be the same

and unique state~ why did they use two different terms?

J~9 See H. Binlinger, '°Private Space Aetivities: Questions of International Responsibility'" (1987)
Proceedings of the 30th Colloquium on the Law ofOuter Space 191, al 194.
360 Sec United Nations General Assembly resolulion 1962(XVlII). "Declaration of Legal Principles
Goveming the Activities of States in the Exploration and Use orOuter Space", December IJ. 1963.
361 See for example. B.C.~f. Reijnen. rhe U"lted Nalions jiJace T,ealies Analysed(Frontieres. 1992), al

114. and G. Silvestrov"On the Notion of °Appropriate' State in Anicle VI of the Outer Space Treaty",
( 1991) Proceedings ofthe 34th Colloquium on the Law ofOuter Space 326, al 327.
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A second view of the doctrine is to consider that the appropriate state is a launc:hing

stale. The appropriate state has to give its authorisation in order for the private

company to use outer space. The launching of a company~s space object bya state or

with the permission of astate (through the use of its territories or facilities) gives to

the operator of the launched space object the possibility to have a space activity.

Without the support of the launching state, this private entity would not enjoy such an

opportunity. In other words, the launching state gives a de facto authorisation to the

private enterprise to exercise a space activity. A role that belongs to the appropriate

state.

Another view could he to define the appropriate state in a more subjective way, rather

lhan trying to rely on other definitions. It is clear that the appropriate state is the one

that has to authorise and supervise the space aetivities of private entities. Hence, il

could be argued that in the case of a private company using outer space, the

appropriate state is the one that has given the authorisation and that exercises

supervision over the company. In short, the appropriate state is the licensing state.

One can wonder how a compromise May be round between those three different

,,;ews. Indeed~ the term ..·appropriate.... suggests a practical approach with the space

activity concemed. According to an English dictionary~ appropriate designates what is

~·correct, suitable~ or acceptable~'.362 ln the context of responsibility, il is certainly the

notion of ~~suitable'" that the drafters of the space treaty had in mind. This means that

the appropriate state is the state whose tink to the non-govemmental entity or its

activity is the mast relevant; the one that will have the best legal leverage over them.

362 J.Sinclair (Ed.). Co/lins Cobuild English Language DicliOlItllY (HarpeTCollins. 1987). al 61.
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In other words, the appropriate state could he the launching state as far as the

launching activity is concemed, or the state having jurisdiction over the operator of

the activity. ft is the one lhat bas the best link WÎth the activity or the best possibility

to control the use of the satellite.

This idea of efficiency of the legal system relies on the issue of state jurisdiction. In

this respect, Professor Bin Cheng designates the appropriate state has the one having

jurisaclion' over the entity.363 Two elements of positive law confirm his

interpretation. The role of appropriate stale for D.B.S. is given to the state having

jurisdiclion over the transmission of the program under the European Convention on

Transfrontier Television. 3601 Moreover, anicle 14 of the Moon Agreement also links

the issue of continuing supervision to the state having jurisdiction over the oon-

govemmental entity. 365

The stale that has jurisdiction over the operator, and thus over the activity itself, is the

one that bas the most effective legal control. This is the reason why it should he

privileged. In this respect., the draft Unidroit Convention on International Interests in

Mobile Equipment introduces the notion of jurisdietion of the state from whose

tenitory the satellite is "Iophysically controlledn
•
366

This consideration of the jurisdiction to determinate the appropriate state is weil

founded in international law. As was stated in the Trail Smelter Arbitration: ""a state
.

owes al ail limes a duty to proteet other states against injurious aets by individuals

363 See B. Cheng. "The E.'dra-Terrestrial Application of International Law" (1965) 18 Current Legal
Problems 132 and 8. Cheng. supra note 355, al 622-623 and al 637.
364 See European COIlVl!ntion on Tran!ifronlil!' TelevisiOlI. signed in Strasbourg. May 5. 1989, (1989)
28 I.L.M. 857, anicles 3 and 5.
36~ Anicle 14 (1) of the Moon Agreement states in fine tbat ··State Parties shall ensure that non..
govemmental entities under their jurisdietion shall engage in activities on the moco only under the
authority and continuing supervision of the appropriate state party". This might imply a separation
between the stale having jurisdiction over the company and the appropriate SUte. However. il also
leaves the possibilitYthat this appropriate state is the one who bas the action under its jurisdiction.
366 See article 42 of the Preliminar}' Draft Unidroil Cavention on International Interesl... in Mobile
Equipmenl, UNlDROIT 1998. Study LXXlI..Doc.42.
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from within its jurisdictionH

•

367 This protection is possible if the stale exercises

supervision over the activity. Hence~ should not the state of jurisdiction he the

appropriale state?

Furthermore~ the supervision is possible only if the state may exercise any kind of

jurisdiction (or )urisaction') over the activity. Otherwise, the specification of its

obligation would he useless. In practice, the role of authorisation and supervision can

be understood as an explanation of the duty of due dil igence that states have to

exercise.368 Il is also possible to understand it as designating the state of registry as it

is the one lhat is supposed to have jurisdiction and control over the space object. 369

This raises the question of the links between the statc of registry and the state having

jurisdiction over the operator: the two states may he ditTerent, as the state of registry is

a launching state. Those two jurisdictions~however~ can he exercised in parallel.370

An effective definition of the appropriate state leads to consider as such the state

whose nationality the private entity has~ but also in the same lime, the state from

where the activity is carried out.37
1

Thus, the definition of what the appropriate state is depend5 on the circumstances of

cach case~ and i5 more factual372 than legal.

367 T,ai! Smeller Case (U.S.A. v. Canada). [1938 and 1941],3 R.I.A.A. 19O5, al 1963.
361 See A.Dragiev. supra note 353. al 314. and the Trail Smeher Case. quoted sup,a note 367.
369 See K. Tatsuzawa, ~/pra note 2, al 344.
37° lhid.
371 See M. Howald. ··Pri,,"ate Space Aetivities and Nationallegislation" (1989) Proceedings orthe 321111

Colloquium on the Law ofOllter Space 344, al 345.
3'r. See J. Rzymanek., .wlpro note 87, al 248.
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Section 2: Cross-Borders Operations: Ch811enging the System.

Transnational companies use the different legal systems to have recourse to the one

which best fits their needs. This can he achieved in severai ways. It can he called

"-forum shopping'" when a company chooses to have ils activities located in a special

place to have ilS law applicable to the business. 373 It can al50 he the classical example

of looking for tax advantages in the so-ealled '''tax havens..,.374 It can also he the search

for a specific regime less demanding than the one of its country of origin: in the case

ofmaritime business., it is the case with the hshipping centersH

., which give the famous

~'f1ags ofconvenience".

We shaH see how this practice of ta:< haven can influence the law of responsibility for

commercial space activities., if the emergence of space haven is a possibility in the

existing sPace law., and what are the possible solutions to avoid this issues.

§1: From Tax Havens...

Commercial space activities are not exceptions to the trend in business activlties to get

the most beneficial legal systems for financial transactions. The Sea-Launch project.,

for example, is incorporated in the Cayman Island oRly for this purpose. Another

company, West Indian Space Limited (a new corner in the space market that wants to

operate a little constellations of remote sensing satellites)., is also incorporated in this

373 See N.Q. Dinh. P.Daillier, A.Pell~ supra note 92.. al 676. In a narrower sense forum shopping is the
choic:e ofa foreign court able ta gram damages or advamages that the plaintifT would not have had with
the naturally competent court (Sec T.R Brymer. "Le 'Forum Shopping' ou la course à la compétence:
la réponse des tribunaux anglais" (1992) 181.1 RFDAS 9).
374 See L. Leservoisier. Les paradis fiscaux (Presses Universitaires de France, Collection Que sais-je?
N.2500. 1990), at 12.
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tax haven.315 This legal construction for tax benefits purposes is common and is usual

in business practice, for example with aircraft financing. However~ as far as space

activities are concemed, one can wonder if this possibility is not dangerous in the

context of responsibility.

Indee<L article VI of the Outer Space Treaty provides responsibility of the state for

national activities in outer space. If the criterion of the place of incorporation were

applied to the Sea-Launch, it would he under the responsibility of the Cayman Island

(or most probably of the United Kingdom )376 for which the launchings are done.

Thus, there are two dangers. The tirst one would he to have responsible states without

any possibility of supervising or controlling the space activities of their pseudo.

nationals. This means that the principle of due diligence is not as efficient against

them as il is for space powers. The due diligence principle relies mainly on the capcity

of states to avoid the activity that generated a damage. If the state does not have the

necessary technology to this end, it cannot he held responsible on that ground. The

couDter-argument, however, is that a country that cannot, due to its lack of technical

and financial means or knowledge, supervise a space aetivity is in breach ip.'to facto of

its duty of due diligence, since il should not have authorised il. Nevenheless, tax

haven are oCten countries whose main source of incorne relies on those financial

transactions through their j urisdiction.. and are often countries with poor financial

possibilities. In other words.. they probably could not compensate any damage due to a

space object.

375 This company is a joint venture between Core Software Tec:hnology. an American enterprise, and
Israel Aircraft Industries. and Israeli firm (see Space News (17-23 February 1997) 7).
376 The United Kingdom represents the Cayman Island intemationally (See A. Kerrest, ""The Launch of
Spacecraft tram the Sean, in G. LatTemnderie and D. Crowther. eds., supra oote 33. al 231).
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The question can he raised whether this nationality link of tax havens would he

accepted under international law. In the case of the Sea-Launch, the company is

incorporated in the Cayman Island. But the main operation is done by Boeing,

American company, with a license of the United States. In other words, the place of

incorporation appears to he onJy a legal fiction and does not correspond to the facts.

Indee<!, the United Kingdom does not regard it as one of its national as it did not apply

the 1986 Outer Space Act, despite its international responsibility for the Cayman

Island. Moreover, this company is an American company in the meaning of the 1984

Commercial Space Launch Act of the United States as amended in 1988.~77

It should also be stressed that, for example, the famous Nottebôhm case of the

International Court of Justice states that a genuine link must exist between a private

person and astate to eonsider the nationality on which is based the exercise of

diplomatie protection.37M Hence, as far as responsibility is concemed, the danger of

incorporation in tax havens seems to he avoidable for an efficient involvement of the

state of nationality.

However, risks exist for private companies. Indeed, if it is considered that the place of

incorporation leads to the determination ofnationality, then any exercise of diplomatie

protection, any recourse to the Liability Convention, might be done ooly by this state

of nationality, which may not have any interest to exercise ils protection. The

rn Under section 2603 (lI) (c) of this aet. is considered as American citizen and hence subject to a
licence any entity whose controUing interest is held by an individual citizen orthe United States. or by
an entity organized or existing under the laws of the United States. However. despite the disapproval of
Boein~ this venture is considered by US trade officiais as encompassed by the US-Ukrainian bilateral
treaty that limits the number of launch to he done by an lJkrainian rocket until 2001 (See P.S. de
Selding. "European Protest Suggested" Space News (July 14-20. 1997) 15: see alsa DJ. Burnett and
D.Lihani. supra note 142. al 267: the sea-launch was expressly encompassed by the US-Ukraine
~eement in a protocol attached to it).
} See Nottehohm Case (Liechtenstein 1Guatemala). April 6, 1955. I.C.J. Rec. 1955 al 4.
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Barcelona Traction Case is a very good illustration of the limits existing when the

state of incorporation does not want to he involveel in any process. Indeed~ the state of

the shareholders could not claim any compensation.379

On the other han~ it is true lhat article VOl of the Liability Convention provides that

the state where the damage was sustained, or of the place of permanence residence of

the victim~ May also introduce a claim. These criteria~ nevertheless, might not be

applicable for a company acting in outer space. The state in which territory the

damage was sustained might nol exist in the case of a collision between two space

abjects. And, as far as the state of permanence residence is concemed~ ils existence for

a juridical entity is doubtful, or refers back to the notion of incorporation (hence of

nationality).

This situation implies that space companies incorporated in tax havens can rely only

on domestic recourses when tbey sutTer a damage due to a space abject. The issues of

the detennination of the competent tribunal and the applicable law~ as weil as of the

relevant standards of behavior (fault, negligence~ or strict liability regime)~ may also

lead to endless discussions and make their compensation risky.

§2: ...Tc Space Haven?

The fear ofhaving space havens existed since the beginning ofspace law'HO~ due to the

famous example of ~~tlags of convenience~~ in maritime law. This reappears nowadays

with the development of private space aetivities.J81

379 This issue, nevenheless. is disputed between lhe solution of the Barcelona Traction Case and the one
ofElectonica SiccuJa. See B. St~ supra note 350.
3&0 See C.w. Jenks. Space Law (Stevens. 1965), al 212.
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The general trend among the doctrine considers that~ 50 far, no space haven exists.

The practice~ however~ seems to go toward this direction. When a country daims

several slots on the geostationary orbit to lease them to foreign companies~ is not it

acting as a space haven? Interested companies "ill find with it sorne possibilities lhat

their countries cannot atTord due to the shortage of slots. Moreover, when a television

is located in a country to broadcast its programs to neighboring states in order to avoid

their regulations, is not this country acting as space haven? And when a company gets

a concession from a foreign state to use ils territory (with some immunities of

jurisdiction and execution) as a launching are~ is not it a space haven?

Those examples are not fiction; they are real. This is the case of Tonga3X
:, of the

United Kingdom3M3
, and ofZaire in 1978.3

K.S

Indeed, when astate grants a tenitory to a company to do sorne launchings~ this seems

to he the more far-fetched case of space haven, with ail the legal rears linked to il: no

control over the activity, no financial resources to compensate potential victims. This

situation is avoidable, due to the technical character of space activities. Space

technology is sensitive. ft is subject to expon control and restrictions. The launching

technology is lied to the MTCR Treaty. This could he used as an argument to prevent

a new corner in the launching market to have access to the relevant technology.

Satellites to be launched also carry technologies with dual possibilities and are usually

3'11 See A.Kerrest~ "Le ranachement aux Etats des activités privëes dans l'espace. Réflexions à la
lumière du droit de la mer." (1997) XXII-" AASL 113. al 137.
312 Tonga. small island in the pacifie obtained six orbital slOIS by the I.T.U. Sorne of thase SIOIS are
rented to an American company for 2 million ofdollars a year eac:h (See tH.Ph. Diedericks-Verschoor,
"Legal Aspects AtTecting Telecommunications Aetivities in Spaee" (1994) 1 Telecommunications and
Space Journal al 88, and supra note 119 and accompanying text). For a proposai to avoid this abuse of
the system and the so-called "paper-satellitest

', sec F.Lyall. sr~pra note 97.
Ji3 See R. de la Baume and J-J. Renalus, supra note 126, al 151.
]~ See G. Fahl, "Note sur le contrat du 20 octobre 1978 entre la republique du Zaire et rOTRAG",
(1978) AFD192o-926.
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subject to strict control.385 In other words~ a company can not build facilities and

proceed to launchings without the consent of an incumbent space power. The

development of the Sea..Launch project is an illustration of this: the American

Govemment suspended this project to start a survey on a possibility of an illegal

transfer of technologies to Ukraine and Russia.386 States can also prohibit companies

within their jurisdiction from using satellites launched or operated from other

countnes.387 This regulatory tool could be used as an incentive to diminish the

potential market of satellites linked to spaee havens. The development of world trade~

however~ May in the future prevent a stale from restricting access of its nationals to

foreign markets and launchers.

Hence, astate that would allow one of its national to use and abuse of foreign

possibilities would he in breach of ilS duty of due diligence~ and could be regarded as

responsible as the ....appropriate state"~ in the meaning of article VI of the Outer Space

Treaty.

Nevenheless~ there is one interesting precedent. In 1978, Zaire granted a German

Company, ealled OTRAG, a huge territory (IWO limes larger lhan Switzerland) with

immunities for ils staff, to make sorne launchings al low priee. The project did not

succeed: the Zairian govemment cancelled the agreement within a year. This

eXPeriment also happened in Libya but failed. This was done against the will of the

state of nationality, Germany. One can wonder in such a case what could have been

3X' For example the United States even think about requiring their prior consent to any launching of an
American satellite by a non-American company in the name of the non proliferation ofballistic missiles
(See J. Isoard. "Contre la prolifération. les Etats-Unis veulent contrôler les transferts de technologies",
Le At/o"de (March 3, 1999) 5.
JK6 See 'LLe projet original de Sea Launch~. (August 21, 1998)
http ,.WW\\. latribune tr i tribjour/joumal/:!108-031.HT\1 (Date accessed: August 21. 1998).
J1l7 Canada for exampte obliges companies involved in Direct to Home Television to use domestic
satellites (See O.L. Robert., "Canada Makes DTH E~ception'" Space Ne.,.'s (10-16 February 1997) 17~
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the responsible states. Zaire~ as a launching state~ obviously. But could have Germany

he heId responsible~ on the basis of its personal jurisdiction over the company~

considering OTRAG as undenaking ·"national activities in Outer Space"? The answer

he
.. JMMmay positive..

Another example might happen soon~ but this time with the consent of the state of

nationality. Beai Aerospace intends~ thanks to financial aid from the US governmen~

to launch satellites from a foreign tenitory. ft plans to rent the Sombrero Island in the

Caribbean for 98 years.389 ln such a case~ if a launching is done for a private company~

the launching state according to the Liability Convention will he oRly the stale renting

the island. If il does not have the financial funds necessary 10 compensate victims in

case of a major failure of the company~ the 1972 Liability Convention would he

useless. The only international recourse would be against the United States on the

basis of article VI of the Outer Space Treaty (on the grounds that is the state of

nationality~ and the appropriate state~ especially if it licenses the activity). Il seems~

however~ that the United Kingdom is the state representing intemationally the

Sombrero Island. Whether the British domestic law, the Outer Space Act of )986, will

be applicable is thus an interesting question.390

however. due to a shonage of capacity. temporal')' agreements with US satellites operalors were
~ssible).

18 According to C,W. Jenks (.'llpra note 380. at 212), "the Stale trom which the tinancial resources
were fumished could not divesl itself of its responsibility by contending that aetivities financed (and
probably organised and control1ed) by ilS nationals cease to be "national aetivities' when chanere<! by
another Stale··.
JIl9 See E.H. Phillips, "Beai Aerospace Developing New Launch Vehicle", AviatiOil We~k alld Space
Techll%gy (April 6, 1998) at 74-75, So far only an option to lease was signed. with the Antiguan
govemment in December 1997 (See "Facilities" hUi? '::WV~\" b~alaerospace corn. facilities html (Dale
accessed: 8 NO\tember 1998».
3?O See "Facilities" hnp ,'WW\" bealaerospace com:tàcilities html (Date accessed: 8 November 1998).
The Outer Space Act is applicable to dependent territories (article 2.3 of the 1986 Outer Space Act. i.e.
"a) a colony. or b) a country outside Her Majesty's dominions in which Hcr Majesty has jurisdietion in
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Lately~ the American company reserved its decision to renl the Sombrero Island due to

a delay caused by an environmental survey undenaken by the British Govemment. On

the other hand~ it concluded an agreement with the Cooperative Republic of Guyan~

in order to build the tirst private spaceport. This agreement does not provide any

specifie immunities or extra-tenitoriality for ils employees. The application of the

Liability Convention to this private spaceport eould be interesting: sovereignty over

the area where it will he located is disputed.391

§3: Need for a New Approach?

Il cannot he denied that~ thus far, no problem of responsibility nor of liability

involving a private company for space activity has arisen. J'J2 The existence of space

heaven is still more a fear than a reality. However, the development of satellites

constellations, the accumulation of space debris, the multiplication of new corners in

the space markets and the privatisation of space actors are relevant factors that

demonstrate that states are getting less and less involved in the decision process and

the control of what happens in outer space.

The regime of responsibility to protect third parties on Earth" but also for activities

undertaken in outer space.. relies on a system of definitions whose loopholes May

become dangerous. The two main consequences are that potential victims of a space

object or of an activity in outer space may have sorne troubles to obtain the

compensation that the Outer Space Treaty aimed to provide and that astate may be

right ofHer Govemment in the United Kingdom- (anicle 13 of the Act». On this issue. see f. LyaU.
"UK Space Law- (1992) Proceedings of the 39th Colloquium on the Law ofOuter Space 385.
39\ See hnp:w\\w.bealaerospace.com,privatespacepl1n htm.. and especially for the details of the
agreement: hrtp '. w\\"\\ bealaerospacecom'questions htm (Date accessed. August 25. 2000).
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held responsible for an activity over which it did not have jurisdietion, thus no

plssibility ofcontrol.

The need for a clarification of the responsibilities and the necessity to bring them

doser to the ton...feasors (or at least of the state having jurisdiction over thern) is

obvious.

State responsibility for private activities is still a neeessity, in order to have the

warranty that major damages ean he eompensated. Il is true that sorne private

companies have sorne financial means far beyond the possibilities of sorne sovereign

states. 393 Nevertheless. beyond the faet that the reeourse to state responsibility is a

supplementary protection for victims, space aetivities are still essentially undenaken

by eornpanies from the major industrialised countnes. The limited number of launeh

providers reinforees the prominent role of those happy, but few, states who are more

likely to have finaneial means to eompensate potential victims.

ft appears logieal, nevertheless, that the responsibility of the activity should be

expressly vested on the state that has jurisdiction over the place from where the spaee

object is physically controlled. This means that the Liability Convention should be

amended 10 enlarge expressly the definition of launching states to the launching and

procurement of launching done by their nahonals or under their jurisdiction. In the

mean lime the responsibility of the launching states should ceased once the space

object is operational in orbit and cornes under the control of another operator (thus,

392 To the best knowledge of the writer. precedents concern only contract liability linked to failed
launchings (see. for example. Martin Marietta Corp. v. lNTELSAT (763 F Supp. 1327, O. t\td. 1991 ».
393 For example. the total tum over of the telecommunication companies Matushita. Sony, ~fotorola.

Philips. AT&T and NT&T exceeds the gross national produet of ail South America (See R de la
Baume and J.J. Benolus, supra note 126, al 194).
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the operator coming under the jurisdiction of another state, this state, in tum, would

become liable).394

There is no emergency yet to develop a new regime of responsibility and liability.

States have the possibility through their nationallegislation, as they are clearly invited

to do so under anicle VI of the Outer Space Treaty, to force private companies. even

outside their territorial jurisdiction. to get necessary insurance and to respect sorne

fundamental principles through a system of supervision and licensing. For example,

the United States obliges ilS national companies to get insurance, or prove financial

responsibility, for 500 million dollars for third-pany claims. The govemment is hence

Hable for third.pany clailus in excess of this amount.395

The United Kingdom also provided the possibility for a protection of its budget:

according to article 5.2 of the Outer Space Act of 1986, the Secretary of State may

require the licensee to insure himself. The Swedish govemment is also protected as

the 1992 Act on Space Activity expressed that any licensee has a duty to reimburse

the state. As far as France is concerned, Arianespace is also responsible to get an

insurance of400 million French francs. 396

Domestic space laws, through those various examples, show that they have the

advantage of protecting state finances from the expense they could encounter, due to a

damage done by a private company for which they are responsible under a relevant

provision of international space law. As there is a lack of precise definition in order to

point out what stale is exaetly responsible for what, domestic space law is for the state

394 On the need to change the extent of liability for launching states. see H.A. Wassenbergh. "The law
Governing Private Commercial Aetivities of Space Transponation" (1993) 21.2 Journal of Space law
97. al 109.
3?S The Commercial Space Launch Act. as amended in 1988. provides that the United States will.
nevertheless. indemnify the excess only up ta 1.5 billion dollars (See K. Yelton, "Evolution.
Organization and Implementation of the Commercial Space launch Act and Amendments of 1988"
( 1989) 4 The Journal ofLaw and Technology 117. at 134-135).
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a possibility to get a legal insurance. This does not imply that there bas to be a

mutation from state responsibility to private liability: even if this gets the liability

closer to the perpetrator, the legal provision chosen in the law can offer a partial

protection for the companies (as it is the case under American law with a two tiers

Iiability), thus giving them an incentive to invest in space activities.

Furthermore, domestic space la\\· - through the issuance of license - also permits states

to exercise a better supervision over their national companies (or companies they

consider as being under their jurisdietion). Il also helps states to have a better leverage

for ensuring the respect of space law and control the strategie dimension Iinked to any

space activity.397 Hence, it is surprising that states do not proteet themselves against

financial hurdles that national space activities of their non-govemmental entities can

create. One can especially think of France, major space power, who does not have any

specifie act ruling private spaee activities.39R

The most necessary evolution of space la\\·, taking ioto aecount the privatisation of

space activities and the loopholes in the responsibility regime as weil as its state-

centred procedures, relies certainly in the development of an international instrument

for dispute settlement. The draft convention of the International La\v Association (if it

leads to the adoption of an agreement among the major spaee powers) would he a step

in the right direction. Even if this dispute settlement system would he more useful for

]~ See L. Peyrefitte, supra note 7.
391 For example, the US Land Remote Sensing Policy Act of 1992 provides that the American
govemment can have access to the data gathered by priv3te companies (see S. Parisien. supra note
t 71)
39K France. however. applies in a remote manner the duty of authorization of anicle VI of the Outer
Space Trealy. AIl the main French space companies (Spot Image. Arianespace. for example) have the
French space agency (CNES) as shareholder. Nevenheless. in a conteX! of privatization of its space
aetivities and mergers of the aerospace companies in Europe, a law directly aimed towards private
space aetivity May he not supertluous.
On the French approach, see F. G. von der Dunk, supra note 24. and on the raie of the CNES, see
P. Clerc in S. Couneix. ed.• U codre instlt"tion/,el des activités spatiales des états (Pédone. 1997) 63.
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pure space disputes (i.e. not involving innocent third parties on the ground) it would

he a more effective protection of private interests and thus an incentive for the

development of space activities. Moreover, decisions and awards given through this

convention would help to better define and detennine the scheme of responsibility,

and thus to develop the law applicable to outer space activities. 399

399 According to anicle 38 (1) orthe Statute of the International Court of Justice. judicial decisions (and
the teachings of the most highly qualified publicists) are a subsidiary mean for the determination of
mies oflaw.
Amendments to the Liability Convention for a clarification of definitions. such as 06launching state" for
example. is a possibility. However. even if the C.O.P. U.O.S. is aware that il could improve space law in
this way, the road to change the space treaties is long. Sec United Nations General Assembly. Report of
Ille Legal Sulx:ommillee of lhe c.uPU.O.S. 011 the wo,t of ils 31ft sessio". (UN Doc. AlAC.I05!721,
March 30. 1999) at 8 and 14.
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Conclusion

Space activities become more and more commercial. The trend towards privatisation

and mergers in Europe is a paradigm of this evolution. In the Mean time~ the

framework of responsibHity has not changed since the 1970's and still reflects a period

\vhere space activities \vere state activities. Hence~ space law provides a regime of

responsibility which is state·centered~ whether for activities in outer space (article VI

of the Outer Space Treaty) or for damage du to the space object (article VII of the

Outer Space Treaty ~ and 1972 Liability Convention). This regime seems weil

constructed through the statement of complementary principles of responsibility,

liability and due diligence.

However, the division between the responsibility regime for the activity and the

liability regime for the space object illustrates its Iimits when it cornes to private space

activities. Definitions which dra\v a link between a company and a possible

responsible state are numerous and vague. The state of nationality of the activity~ the

so-called appropriate s1ate~ as weil as the launching state and the state of registry do

not have a precise definition.

The practice of private entities for space activities is original as compared to state

practice. Private entities have developed original procedures to launch space objects

(for example from the high·seas or froCl an island rented to a foreign state). They have

also developed specifie financial methods (incorporation in tax havens~ leasing of

satellites in orbit). Hence, this leads to the fear of not having for a given case a

responsible state (hence no reparation for the victims in case of damage) or astate

which would he held responsible for an activity it could not control.
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There is obviously a need to redefine the international responsibilities for space

activities~ in arder to keep them in harmony with private developments and closer to

the operator of the concemed satellite.

Funhennore~ the development of a mandatory dispute settlement system is also a

necessity in order to enhance the protection of possible victims.

As far as states are concemed, the development of domestic law, specifically aimed

towards space activities~ must he emphasized. It would be helpful to enforce the duties

penaining to the appropriate state under article VI of the Outer Space Treary, and it

\\'ould also allow for the possibility to have a cenain financial recourse and protection

against any vicarious liability due to an entity that the states cannot control.
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