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Abstract

Confticts of Laws in Private International Air Law

The Contracts of Carriage by Air, Aviation Insurance, Aireraft Purchase, Finance,
the Creation of Security Rights in Aireraft, and a Common General Part

This thesis deals with the problems ofconflicts of laws with respect to contractual private
air law, focusing on those contraets which are ofa practical importance.
As compared to traditionaJ studies of this legal~ this study applies a very innovative
approach to the tapic. Due to the vast amount of legal instruments, jurispntdence and
legal writings to be handled, it does not appear appropriate ta deal with the problems
without pointing out common approaches, methods and solutions. In accordance with the
economic legal working methods which have been developed by Middle European legal
systems, and increasingly can aIso be observed in a number ofcommon law systems, the
aspects, which are common to all kinds of international contraets in private air law, are
dealt with in a common General Part. Aspects such as the method ofinterpretation of
international conventions, their "interrelations" with the conflicts of laws, and the general
approach ta "conflicts justice" (Kegel) as opposed ta the modem AmericaD "Choice of
Law Revolutio..n" approaches are discussed The Specifie Part deals with the particulars
of each kind ofcontract; significant aspects such as the effects of the new IATA Inter­
Carrier Agreement (signed at Kuala Lumpur, 1995) are examined, as weIl as the problems
which are encountered in international contraets of aviation insurance, cross-border
finance ofaircrafi, and the creation ofsecurity rights, which, because ofthe sheer
monetary sums involved, are ofenormous practical significance. The conclusion at the
end of the thesis provides two roles to resolve the conflicts of laws with respect ta all
contractual aspects ofprivate intemationallaw: one single common Me as to contractual
obligations, and another mIe as ta real rights in aireraft (iura in rem) which require a
slightly different approach.
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Extrait

Contlits des lois en matière de droit privé iDterational aérien

Le contrat de transport par air, l'assurance aérienne, la vente d'aéronefs, le
financement, le création d'un droit à la sécurité aérienne et une partie générale
commune

Ce mémoire examine les problèmes de conflits en lois inhérent au droit contractuel privé
aérien, particulièrement aux contrats de grande importance pratique que sont le contrat de
transport par air, l'assurance aérienne, la vente d'aéronefs, et de financement.
Face aux études légales traditionelles opérées sur ces contrats, la présente étude applique
une approche davantage innovatrice. L'importance des outils légaux et jurispmdenciels
rend ainsi appropriée d'analyser en premier les approches, méthodes et solutions par
tradition commune à l'ensemble de ces contrats.
Ainsi, en conformité avec les méthodes de travail de droit économique, développées dans
les systèmes légaux ewopéens et observées de plus en plus dans certains systèmes de
Common Law, ce mémoire analyse dans un premier chapitre général commun des
différents aspects propres à tout contrat international de aérien privé.
Au nombre de ces aspects ainsi discuté, figurent les méthodes d'interprétation des
Conventions Internationales, leur corrélations avec les conflits de lois et l'approche
générale de « Justice Conflictuelle» (Kegel) opposé à l'approche américaine moderne de
la« Choice ofLaw Revolution».
Le chiptre spécifique aux contrats ainsi nommés, s'occupe quant à lui, de dresser les
particularités propres à chaque type de contrat, telles que les effets du nouvel accord
inter-transporteur de l'AlTA (signé à Kuala Lumpur en 1995) et les problèmes liés aux
contrats internationaux d'assurance aérienne, au financement hors-frontières des aéronefs
et à la création d'un droit de la sécurité qui, de par l'importance des sommes enje~ est
d'une grande portée pratique.
En conclusion, deux règles tenant compte de tous les aspects contractuels de droit
international privé, permettent de résoudre ces conflits de loi: une règle simple et
commune tirée des obligations contractuelles et une règle tirée des droits réels aériens
(iura in rem) requérant une approche un peu différente.
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A. Chapter One: The Necessity for a New Approach

1. International Nature of Private Aviation

Sïnce the aireraft is the paragon ofa movable device, built ta overcome large distances within the

shortest time and able to pass over every type of landscape and topography, aviation is both

indispensable for modem economies and not a matter that can reasonably be approached by isolated

nationallegislation. Aviation by its nature is a supranational, but at the least an international matter.

II. Unüorm Law and Contlicts of Laws

During this century, numerous private air law conventions have been drafted and most of them
..

adopted and enforced by states. These conventions produce uniform law in that they provide the same

set ofnùes for every country; however, these roles are the nationallaw ofthese countries and are,

therefore, applied within the framework ofnationallaw. Moreover, international conventions cao

oever cover a matter exhaustively. E.g. with respect to the Warsaw Convention l a number of issues,

such as the problem of limitations of liabilities by Art. 22, May be more or less settled in the

meantime (in the sense that they shaH he abolished in time). But even ifa new convention on the

unification of rules conceming the contract of carriage by air should be drafted2 and adopted by

(

2

Convention for the Unific:ation ofCertain Rules Relating to International Caniage by Air, Signed at Warsaw on
12 Detober 1929. Authentic text: 6411 Conférence Internationale de Droit Privé Aérien, 4-12 Octobre 1929,
Varsovie" (Warszawa 1930), pp. 220-233. For the English translation see Schedule to the United Kingdom
Carnage by Air Ac~ 1932; 22 &. 23 Geo, ch. 36. For the US Americ:an translation see The Warsaw Convention.
Relative to International Transportation by Air. Ratified by U.S. Senate, June 15, 1934, Proclaimed by the
President, June 27, 1934: [1934] U.S.Av.R 245. The French and English texts are also reproduced in 18 AA5L
(l993-H), 323. The Convention is hereinafterreferred to as Warsaw Convention.
An ICAO Working Group has recently encountered this task.
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states, such convention de /ege ferenda would not he an all-embracing body of law, and neither is the

Warsaw Convention de /ege lata. There is a necessity to apply (other) nationallaw in addition to the

air law conventions, because air law is not a separate part of the law but merely a special area of

application of the law.

The problem of identifying gaps in uniform law, the norms identifying the law which shall apply

to matters not addressed by the conventions, as well as the method of reconciling or adjusting

("Anpassung") uniform law and other law are known as the conflicts oflaws.

DI. What is New with this Approacb?

1. Traditional Approaches vs. Current and Future Trends in the World

Traditionally, in common law countries written law is reduced to a minimum in order to leave the

development of common law to the law courts. If law is ta be unified, which as pointed out is a

prerequisite in order ta successfully operate aviation, then this unification is done by the adoption of

written law in an international convention. Furthennore, ifsuch a convention consists merely ofa

chain ofvery specifie roles it will he outdated rather soon, which - since the adoption ofunified law

by states always consumes vast amounts of time and sometimes does not even succeed at ale - would

he very undesirable. As Riese points out in the context of the Geneva Convention on the Recognition

ofRights in Aircraft of 19484
, some pieces of intemationallegislation have been adopted only within

a very short period of time to fit the needs ofa single common law country, and due to this haste and

a lack ofexperience as to conceptual thinking they are not at ail master pieces of codified law (which

have been widely accepted, anyway, because of "international solidarity", as Riese puts i~ and

(

3

4

See especially the following two international legal instruments: Protocol to Amend the Convention for the
Unification of Certain Rules Relating to International Caniage by Air Signed al Warsaw on 12 Oaober 1929 as
Amended by the Protocol Done al The Hague on 28 September 1955, Signed al Guatemala City on 8 March
1971, ICAO Doc. 8932. Hereinafter referred to as Guatemala Protocal 1971. Protocols no.s 14 to Amend the
Convention for the Unification ofCenain Rules Relating to the Intemational Carriage by Air Signed at Warsaw
on 12 October 1929, Signed al Montreal on 25 September 1975, [CAO Doc.s 9145 - 9148. Hereinafter referred
ta as Moncrea[ P,.otocols 1-4. Ali Protocols are aJso reproduced in 18 AASL (1993-11), 409; 435. None ofthese
protocols, having been created under the devotion ofrime and cest censuming etfords, has entered into force.
Convention on the International Recognition of Rights in Aireraft, Signed at Geneva on 19 June 1948, ICAO
Doc. 7620. The text is also reproduced in 18 AASL (1993-11), 517.
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because at that time they represented a solution that everyone could live with at least as a minum)s .

Nevertheless, that sloWS quo is not satisfactory, and one has to foster funher development. Therefore~

the rules for a long...term unification of law6
, covering as many ofthe impottant aspects as possible in

order to overcome an onerous legal provincialism preventing the full exploitation ofprivate aviation

for human societies and their economies, require a different set up, an approach de lege artis7 as to

the concept ofwritten law, since only written law is the format of the international unification of

private law in general, as weIl as air law in particular.

An approach frequently applied in civillaw jurisdictions is the combination of special Mes and

general roles, supplemented by a methodology providing for the means and tools to handIe such a

system8
. The special mies, e.g. rules with respect ta certain contracts, are only as specifie as

necessary, while the general rules cover ail the common features of the different kinds ofcontracts,

e.g. capacity to enter into a contract, non-performance damages, or the determination ofthe

applicable law. A proper methodology supplements this system by providing for tools such as a

systematic or teleological interpretation. A 4'general part" approach as ta air law has been applied by

Riese in bis famous treatise9
• Such approach bas been perfected e.g. recently by KelIerlSiehr as to

private intematiopallaw1o
, by Krophol1er as to unifonn intemationallaw11

, and before e.g. by Fiume

as to contracts12
; Dicey and Morris 13 apply a conglomerate of general rules, special mies and

exceptions moving in the direction ofa systematic "general role - application - exception" approach;

5
6

7

8

9
10

11
12
13

Riese~ "Luftrecht" (1949)~ al p. 310.
ln order to avoid that it May he departed from~ as bappened to the Warsaw Convention. One May remember e.g.
the 1965/66 "crisis" in the USA; the 1985 "crisis" in ltaly; the European Malta Agreement modifying the
Warsaw Convention regionally; and Most visibly the current ..Warsaw drama ".
It was von Savigny who stated that jurisprudence consists ofphilophy linked to a systematic methodology. See
the evaluation ofvon Savigny's lectures and lecture fragments by Mazzacane. "Friedrich Carl von Savigny.
Vorlesungen über juristische Methodologie 1802-1842" (1993), at p. 30.
For differences as ta common law methods see Da;now. "The Civil Law and the Common Law: Sorne Points of
Comparison", 15 Am.J.Comp.L. (1967), 419; Jolowicz, "Development ofCommon and Civil Law· The
Contrasts", [1982] L.M.C.L.Q. 87. As ta the yields ofa combination ofa ~~generalparr' in civillaw and a proper
methodology see Rheinstein. "The Approach to German Law", 34 Ind.L.J. (1959), 546.
Riese. '~Luftrecht'~ (1949). The treatise is divided into a '~general part'~ and a uspecific part'~.

Ke//erlSiehr, '~AlIgemeine Lehren des internationalen Privatrechts" (1986). Also von Bar, "Internationales
Privattecht" (1987) in his 2 vol.s-treatise applies the approach that vol. 1 constitutes a General Part (Al/gemeine
Lehnen). .
Kropho//er. J., "Internationales Einheitsrecht. Aligemeine Lehren" (Tübingen: Mohr; 1975).
FIume. w., "Allgemeiner Teil des BOrgerlichen Rechts. Band Il: Das Rechtsgeschlft" (1965).
Dicey and Morris on "The Conflict ofLaws" (12 ed 1993; 2 vol.s).
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and in an excellent treatise on the conflicts of laws Tetley14 recendy used the same approach,

referring to the general part and methodology as ''the theory" whieh was subsequendy applied to the

different specifie parts (nationality, contracts, torts etc.), and dividing each part again into general and

specific issues. This kind ofapproach May be yet unusual and innovative for a common law lawyer;

especially the tendency indicated by the approach of Dicey and Morris shows that the vast thicket of

legal mies cannot anymore be handled if the mies are to he considered as ehained in singularity, but

the Mes have to be considered as part ofa system of law, justice and equity. Dicey and Morris have

composed a sophistieated system ofrules in a very perceptive and progressive approaches.

Furthennore, especially in the field of conflicts of laws, the United Kingdom recendy transfonned the

Rome Convention 198015
, which prevents courts from accessing mies of common law in order to

apply a Western European uniform approach to the contlicts oflaws16
, which witnesses the necessity

as realized by a number of states ta systematically hannonize their private intemationallaw.

Singularity, therefore, is on retreat, being replaced by asystematical approach to law. One may find

other and perhaps even better ways to meet the legal requirements ofprivate trans-border aviation,

which fonns an essential part oftoday's economies. Suum cuique attributus est error, said Catullus,

sed non videmus ..manticae quod in tergo est ... The written law approach, however, reflects modem

trends, the current and future tendencies to overcome legal provincialism in a troly international and,

with respect to Europe, already now a supra-national, world.

The task of law is to manage social relationships which are changing with progress and

development. Today, the task ofprivate air law is ta deliver solutions which facilitate the operation of

air services throughout the world by supplying a common and thus reliable, long-lasting set of legal

rnles or, at the least, legal principles.

2. The New Approaeh in tbis Study

14
IS

16

Tetiey, "International Conflict of Laws. Common, Civil and Maritime" (1994).
Convention on the Law Applicable ta Contraetual Obligations, opened for signature in Rome on 19 June 19S0,
SO/934IEEC, 230.1. EEC (No. L 266) 1 (1980). Hereinafter referred ta as Rome Convention 1980. The text is
also reproduced in North (ed), Contraet Confliets (1982), Appendix A, pp. 347 ff.
For details see infra.
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The approach applied in this study bas cenain obvious advantages 17 • A general part provides for

al! the mIes which are common when eneountering contraetual private international air law. It a1so

provides for the means and tools to handle international conventions and to identify gaps which

require a true conflicts of laws approach. A specifie part deals with the confliets of laws of contracts

in private international air law, applying ail the mies, means and tools of the general part as a

prerequisite. The goal ofthe study is to find adequate solutions ta the conflicts of laws with respect to

typical contraetual situations in private international air law. The thesis at the end of this study will be

the formulation ofa single rule which is common to ail these contracts as to the applicable law

(beyond aIready unified matters). This mie can serve as a general principle for practical application

as weIl as for the future unification of private international air law.

IV. Scope and Structure of this Study

1. Scope

This study ex~es the law applicable ta contraets in the realm ofprivate 18 intemational19 air

law. It points out the relevance ofthe conflicts oflaws in the dichotomy of air law as unified by

conventions and as ''truly'' national or domestic. Then the roles, according ta which the law

17 As to the advantage of the approach applied in principle see Rheinstein. "The Approach". 34 Iod.L.J. (1959),
546, esp. al pp. 551-553.

18 Private individuals are natural perso~ corporations, and other entities having a juridical existence of their own.
as long as they act in private capacity. Sec in Te MaJdonado (C.A.), [1953] 2 Ali E.R. 1579. Those mies dealing
with activities camer out by countries or states are subject to public intemational law, or the law ofnations. See
The Zamora., [1916] 2 App.Cas. 77 (92). ,

19 Kegel. "Internationales Privatreeht" (5 ed. 1985), § 1 III (p. 5) points out that private international law also
applies in purely domestic cases. Otherwise one would disregard foreign law which, to the same extent as one's
own domestic law, is applicable or inapplicable because private intemationallaw does or does not refer to il. In
fael, there is neither a reason nor a necessity to render disrespect to foreign law by regarding one's own law as
superior by nature or sovereignty.
One reason ta apply forcign law in purely domestic cases may be an explieit choice by the parties. Incentives to
have a purely domestically related relationship govemed by foreign law may e.g. reside in the the fact that
certain jurisdictions have developed a more sophisticated approach to the matter eoncemed. Limitations,
however, are marked by imperative mies of the/arum e.g. to preventfraus legis (evasion).
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applicable ta the contracts at stake is determine~ are discussed. A comparison of the best solution to

each of the issues willlead to a conclusion rendering a single common underlying prineiple.

2. Structure

The study is divided into a genera1 p~ a specifiep~ and a conclusion.

The general part presents all the common and thus general rules how ta approach private

international air law. It also provides for the means and tools to handle private intemationallaw.

The general part serves as a prerequisite for the specifie part. The specifie part of this thesis deals

with contraetual issues only: Contraets of carriage by air; aviation insurance; contraets of aircraft

purchase; aircraft finance and lease; and the creation of security rights.

Although this study (in arder to remain within the framework ofan LL.M. thesis) is limited to the

scope of these contractual matters, the general part is of a universal scope ofapplication as to private

international air law, Le. it is by its nature applicable even beyond the selected matters considered in

this study.

The conclusi0!1 at the end will fonnulate the thesis in the form of a general rule or common

principle as to the applicable law in the conflicts of laws ofprivate international air law.

6
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B. Chapter Two: The GeDeral Part

1. Pmate Intemational Law and the Laws of the Air

1. Private Intemational Law

The term privale international /aw, in its broadest sense, refers to a development: coexistence -

contlicts - comparison - unifonnity.

At the outset, all nationallaws exclusively focus on the specific issues arising in that society,

1

expressing its "spirit". Thus it is '~ignorant" towards laws ofneighboring societies. This changes with

the emergence and increase ofcross-border interactions and trade. The rules must then he created to

stipulate on the one band to what extent domestic law shall apply and govem the facts, and on the

other band when either domestic law does not show an interest to govem a specifie factual situation

or foreign law appears more appropriate. These rules are referred ta as "conflicts of1aws", as divided

into two parts whieh retlect a stepwise approach: choice oflaw detennining the law that applies, and

the domestic /aw (or substantive law) rendering the rules that govem the case20
• Continental

European law usually understands the tenn private international law only in the sense ofthe national

or domestic choi~e of law provisions. Substantive law is merely private law without an international

component; and intemationallaw exists due ta state sovereignty only. This is illustrated by the fact

that every state bas its own choice of law provisions (sometimes made up by the nùe that the lex fori

be solely applicable21
) and that there is no private intemationallaw as a common, worldwide and

unifonn set ofprinciples or nonns. Its role as state law is also indicated by the fact that it refers to

private state law, and that even international conventions are only applicable with a sovereign state's

consent to be bound to them, no matter whether they concem public or private law.

(

20
21

See e.g. Bunlœr, "The Law ofAerospace Finance in Canada" (1988), pp. 309 ff.
8uch as e.g. in Soviet private law; sec Bergmann. "Sowjetisches Luftrecht" (1980), at pp. 154 ff. Although
Soviet private intemationallaw recogized the principle ofprivate aUlonomy, the monopoly of the USSR with
respect to extemal trade h~ in praetice, enounnaous impacts on the possibility to choose the applicable law.
See Firsching. in: "Staudinger - Kommentar zum BÜI'gerlichen Gesetzbuch, Intemationales Schuldrecht 1",
"Vorbemerkungen zu Art. 27-37 n.F.", Supplement (12 ed. 1987), introduction to Artt. 27-37 n.f. EGBGB, n.
27.
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Because any given state law reflects the particulars ofthe state's society, the conflicts law is also

affected by these particulars. They appear in the fonn of institutions such as mandatory clauses or

ordre public reservations, prevailing over a foreign law ifheId applicable. Due to these differences,

the conflicts law in its substance retlects a broad variety ofnotions.!t is, moreover, observed that an

"·outstanding characteristic of the conflict of laws is the astonishing lack ofconsensus on the

discipline' s goals and methods',n .

This leads to the next aspect. The analysis and comparison of the functions of legal mIes and

particulars of difIerent legal systems and social environments are the objectives ofcomparative law

as a neighboring discipline to private internationallaw. Furthermore, it is a oecessary link to the next

step in private intemationallaw: the creation ofuniform rules in international treaties and

conventions. ln order to he able to create uniform law that is appropriate to the envisaged factual

situations and deemed acceptable by the states tbat will have to express their consent to he bound by

il, and whose societies must find the law aIso socio-economically suitable, one bas to know both the

facts and the different social backgrounds23
• Where there bas been insufficient comparative study

there will not be a unifonn law rule24
•

ln the broade~context, the tenn private internationallaw cao Mean both domestic conflicts

provisions as weil as treaty law unifying certain aspects ofprivate law intemationally. Then a1l other

aspects mentioned above which are linked to these two notions are eo ipso encompassed, too. Thus,

oot ooly would the method of legal comparisoo be understood as a sub-discipline of private

internationallaw, but private law in general would also he encompassed by the term private

22 Juenger. "Choice ofLaw and Multistate Justice" (1993), p. 1. An impressive characterization was coined by
Prosser. "lnterstate Publication", SI Mich.L.Rev. (1953), 959 (971): "The realm ofcontliet oflaws is a dismal
swamp filled with quaking quagmires, and inhabited by leamed but eccentric professors who theorize about
mysterious matters in a strange and incomprehensible jargon."

23 Kegel, ··Intemationales Privatrecht" (S. Autl. 1985), § 1 IX 2 (p. 39): "Die Vereinheidichung des Privatrechts
baut auf der Vergleichung des Privatrechts auf, weil man die Rechte kennen muB, die man vereinheitiichen
will."

24 As to the field of private international air law, tbis is acknowledged in an obiter diclUm by the US Supreme
Court in Zicherman v. KAL (1996), 116 S.Ct. 629 with respect to the extent that the Warsaw Comention does
not provide for a rule as to an aspect where obviously no sufficient comparative legal study bad been previously
conducted. See also Kad/etz, "Fiat lux - U.S. Supreme Coun um Grenzziehung zwischen Einheitsrecht und IPR
bemUht" (pending publication, envisaged for IPRax 1996, no. 5).

8
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internationallaw, since the choice of law mIes are merely a consequence ofthe parallel existence of

different private laws and intimately linked to this factlS •

In the course of this study, the term private international air Law shall refer to all provisions of

private air law that are relevant to aviation. The term confliets ofIaws shall characterize those norms

and principles which do not containsubstantive law but which specify the applicable law under given

circumstances.

2. Conmets of Laws, Other ConOiets and Links

In this sense, conf/iets oflaws bas the same meaning as ehoiee aflow. As already mentioned

above, one May elaborate on differences; this, however, is apparently more a definitional problem

than an issue of substance.

A necessary distinction has to be made between conflicts of laws and conflicts ofjurisdictions.

The termjurisdietion usually embraces every kind ofjudicial action. The term conflicts of

jurisdietions, however, merely refers ta the question ofwhere the plaintiff can sue, which May he

characterized as ~ procedural or an ancillary26 matter accompanying the conflicts of laws question.

Under unified private law, conventions often provide for a number ofjurisdictions available to bring

in a law-suit27
. Then the conflicts situation is transferred to a true choice ofjurisdictions-situation in

which the plaintif!can choose its favoriteforum - a phenomenon often described asforum

shopping28
.

(

2S

26

27

28

As Kege/. "Internationales Privatrecht" (5 ed. (985), § 1 III (p. 5) puts it: a private law is applicable. even in
purely domestic cases. because its private international/aw refers to it.
See the classifietaion by Tet/ey, "Intemational Conflict of Laws: Civil. Common7 and Maritime'· (1994), ch. III
(pp. 45 ff.); ch. XXIV (pp. 787 tT.).
E.g. Art. 28 (1) of the WarsawConvention; as to its interpretation and future see Bin Cheng. "A Fifth
Jurisdiction without Montreal Additional Protocol No. 391,20 Air Law (1995), 118. See also e.g. the Brussels
Convention on the Limitation ofLiabilities adopted at Brussels on 25 August 1924 e"Hague Rules~'), Art. 8;
Visby Protocol1968 to the Hague Ru/es 1924 adopted at Brussles, 23 Febr. 19687 Art. 8; Hamburg Rules 1978
adopted at Harnburg, 31 March 1978, An. 21; Multimoda/ Convention /980 adopted at Geneva on 24 May
1980. An. 26.
See e.g. McCormickiPapadakis. "Aïrcraft: Accident Reconstruction and Litigation" (Tucson, Az. (995), at p.
387.
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Although the question as to where to bring the law-suit and the question as ta which substantive

law applies to the case are two entirely separate issues, there are links. On the one band, the solution

to the conflicts of laws problem May he that the judge must always apply the lex fori, regardless29
•

On the other hand, and no matter how much one appreciates or deplores this aspect, the fact must he

recognized that the judge will only in exceptional circumstances know and thoroughly apply foreign

law as he does ms own. One May wonder about the nexus to the tendency to apply the lexfori that

bas been ascertained in spite of the presence ofa more or less sophistieated system providing for

conflicts roles30
. In defiance ofthe fact that the (different) legal systems have developed (different)

ways to handle foreign law in proceedings before domestic COurts
31

, judges seem to feel called in

arder to balance interests in the international case to the same extent as in the domestic case; they can

do this most directly, and thus better, by the application of their own law. These situations result in a

de facto [ex fori principle ruhomeward trend ,,32). Therefore, the choice ofa certain j urisdiction can

significantly influence the applicable law and, inherently, the materia! outcome ofthe case.

3. The Laws of the Air

Virtually every country on the globe bas its domestic legislation on aviation in the fOnD ofcivil

aviation acts, air navigation acts33
, air carriage acts, etc. Sïnce the entire business of civil aviation has

29

30

31
32
33

As is the case with respect to international confliets in former USSR. As to inter-state conflicts within the USA,
the simple and unambiguous lez fori doetrine has been promoted primarily by Ehren..~ig, "Private International
Law. A Comparative Treatise on Ameriean Interational Confliets Law" (1967). See also infra.
Sand, "Choice ofLaw in Contraets of Intemational Carnage by Air" (Thesis, McGill1962), examines more than
100 court decisions on the international carriage by air and observes that the courts strongly favor the
application oftheir own law. This tendeney has been charaeterized as a "homeward trend", which is a general
appearance in private intemationallaw. See Sand. 44' Parteiautonomie' in internationalen
Luftbefbrdemngsvertrigen", 18 ZLW (1969),205 (218). See also Eôrsi, "General Provisions", in: Galston/Smit
(ed), "[nternational Sales" (1984), § 2 (esp. pp. 2-1; 2-9 et seq.); Whinship, "Private International Law and the
U.N. Sales Convention", 21 Comelllnt.L.J. (1988), 487 (at 529 el seq.); Diedrich, LUckenftUlung im
Einheitsrecht, IPRax 1995,353 (356 et seq.). Ehrenzwe;g 's approach considers the "homeward trend" and
emphasizes the normative forces ofthelacts in that he rather sarcastically turns the trend ioto a la fori-conflicts
rule. Ehrenzweig, "Private [nternational Law. A Comparative Treatise on American Interational Cùnllicts Law"
(1967), esp. at p. 51.
For an overview see Tet/ey, "International Confliet ofLaws" (1994), at pp. 53 ff.
Supra.
The astonishing amount ofaeriallegislation already at the beginning of this century is indicated by the
enumeration of aets and statutes in the different countties in Mü//er, uOas internationale Privatrecht der
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been international ab OVO, there bas always been a need for unified law. However, not only is aviation

subject to regulations that are specifically aimed at aviation matters, it is also affected by generallaws

that imply law applicable to aerial activities merely as a legal reflex (e.g. general transportation law,

products liability law, labor law, the law of lease and purehase ete.), so that a variety ofunified and

purely domestic rules have their own effects on air law.

In the international arena the most important pieces of specifie private air law legislation with

respect to contract law are the Warsaw Convention of 1929 and i15 additional protocols34 and the

supplementary convention3
! , the Geneva Convention on the International Recognition ofRights in

Aireraft of 194836
• Sorne other important conventioDS, such as the Rome Convention on Damage

Caused by Foreign Aircraft to Third Parties on the Surface of 195237 and its additional protocoes ,

aim at non-contractual matters, such as liability in tortldelict.

There is a such a rich number ofbilateral, regional, and Multilateral international private law

conventions which affect air law that it is impossible to mention them all here. For the purposes of

this study, however, the most significant convention as to conflicts oflaws (not directiy linked to air

law) is the Rome Convention on the Law Applicable to Contractual Obligations of 198039
• 115

significance is n~t to be underestimated because it is of universal application, i.e. it does not only

(

34

35

36
37
38

39

Luftfahrt" (1932), at p. XV. Witb respect to carly aeronautical codes in South America see François. "Les
risques aériens et l'assurance: Brésil", 15 Rev.gén.air (1952),203.
In addition to the Convention and the Guatemala}971 and Montreal 1975 Pro/ocols already mentioned, the
Protocol to Amend the Convention for the Unification ofCenain Rules Relating to lntemational Caniage by Air
Signed at Warsaw on 12 Oetober 1929, Done at the Hague on 28 October 1955, ICAO Doc. 7632; hereinafter
referred ta as Hague Pro/ocol 1955, is ofparticular importance. The Hague Pro/ocol 1955 is also reproduced in
18 AASL (1993-I1), 351. The endre system ofthese intemationallegal instruments is hereinafterreferred to as
The WarsawSystem.
Convention Supplementary to the Warsaw Convention for the Unification ofCertain Rules Relating to
International Carnage by Air Perfonned by A Persan Other than the Conuacting Camer, signed in Guadalajara
on 18 Sept. 1961; ICAO Doc. 8181. Hereinafter referred ta as Guadalajara CO"". 1961. The text is also
reproduced in 18 AASL (1993-11),393.
Supra.
Signed al Rome on 7 Oct. 1952, ICAO Doc. 7364; the text is also reproduced in 18 AASL (1993-11), 541.
Protocol to Amend the Convention on Damage Caused by Foreign Airerait ta Third Parties on the Surface
Signed at Rome on 7 Oetober 1952, Signed at Montreal on 23 September 1978, ICAO Doc. 9257; the text is also
reproduced in 18 AASL (1993-11), 577.
Rome Convention 1980. supra. This Convention has entered into force, as of 1 April 1991, for Belgium,
Denmark, France, Gennany, ltaly, Luxembourg and the United Kingdom an~ as of 1 September 1991, for The
Netherlands. Ta this date, the Convention has hannooized the conflict of laws rules for intemational contracts of
eight Contraeting States.
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apply to conflicts of laws between the parties but to ail conflicts problems brought belore a court in a

stare party (Art. 2).

ll. The General Methodology

1. Interrelations Between Uniform and Domestie Law

Recurrent problems in private intemationallaw in general, as weIl as in private international air

law in particular, are the interrelations between uniform and domestic law, or if applying rather

philosophical terms, the "interaction" between intemationally unified law and domestic law. This

chapter will attempt to provide a basic set of characteristics in order to resolve problems arising from

such-interrelations, which is the major prerequisite to work with and to apply air law conventions.

Improper methodological "handling" ofair law conventions - in particular the Warsaw Convention as

applied by the US courts - bas led ta misunderstandings and even mistakes in legal interpretation, as

bas already been shown by commentators40 •

a) The Sources ofBasie Problems of Intemational Law

While domestic laws are more tailor-made for the respective cultural and economic features of

given individual societies, uniform Law in general is rather "archaic,,41 . The reason is to he found in

the differences in cultw'e, in the socio-economic environment, etc. It is difficult to bring a number of

differing, sometimes contrasting features under one single umbrella of uniform law. Sometimes the

economic needs May be congruent to a large extent, but cultural differences can give rise to hostilities

or otherwise, preventing emerging uniform law. Sometimes a lack ofagreement on intemationally

40

41

As to the criticism see e.g. GienrullalSchmid. "The Warsaw Convention", Art. 17, sec. IV; KadJetz.
"Passagienranspon und Warschauer Abkommen in den USA: Methodische Unschlrfen bei der Handhabung
intemationaJen Rechts" (pending publieation~ envisaged for IPRax 1996~ no. 5).
This term has been taken up by Bueclcling, "Die Freiheiten des Weltraumrechts und ihre Scbranken". in:
Boc/c.stiege/lBenko, "Handbuch des Weltraumrechts" (1991), 55, at p. 73; id~ Archaisches Weltraurnrecht, OJZ
1987~ 583, following a common tenninology in intemationallaw in general. For back references as to legal
writings and dictionaries see Bueclcling, ibd
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unifonn mIes by a certain country may he due to the Mere fact that another, politica11y unfiiendly

country presides over the drafting committee or the diplomatic conference.~2

b) Approaeb to Resolve The Problem

Regarding all these factors, it is easy to imagine that the scope ofunifonn regulations is usually

very limited. The limited scope ofa convention intending to unify private law will often already be

indicated by its very title, e.g. the "Warsaw Convention for the Unification ofCertain Rules Relating

to International Carnage by Air,,43 . The specific importance with respect to the conflicts of laws

resides in the fact that those aspects comprised by tUÙform law generally do not require to access

domestic law, and therefore there is no room for conflicts provisions. However, the relevant sedes

materiae as ta this study lies in the following: If the unifonn law is si/ent on certain issues, that

silence in general terms is misleadingly ambiguous because it can either mean that the gap is to be

filled by domestic law, as would be determined by conflicts provisions, or that the issue will remain

without remedy at all since the unifonn rules preempt any otherwise additionally applicable domestic

law. This questi~ncannot he solved in the abstraet; the answer would depend on a case study on the

very specific matter at issue44
•

A nice example cao be found in an excerpt ofAlex Meyer 's note on the famous case SAS v.

Wucherpfennig4S
, which has been quoted and translated by Sanet6

: "once the Warsaw Convention is

held applicable, it is superfluous to ask which nationallaw govems the carriage". There is, however,

an important part ofthat passage by Meyer missing47
: "state law would only apply as far as the

Warsaw Convention refers to it or state law is to apply in addition to if,48 .49 The same view as taken

42

43
44

45
46
47
48

It must also be aclded that the international arena is archaic for another reason: One may weil describe
international law as an area dominated by a régime ofpower. As is found already in Thomas Hobbes .
"Leviathan" (1651), ch. 19 (pp. 95 ft:): autor;tos. non veritasfacit /egem.
Emphasis provided.
For an example (Warsaw Convention) sec Abnen v. British Airways pic. (1995), Scots Law Times, issue 16 (17­
5-1996), pp. 529 if. (536 tf.), per Lord Mamoch.
LG Hamburg (6 April (955),4 ZLR (1955),226 (SASv. Wucherpfennig).
Sand, "Choice ofLaw in Contraets of International Camage by Air" (lbesis, IASL, McGilI 1962), al p. 6.
Alex Meyer, "SAS v. Wucherpfènnig", 4 ZLR (1955),232.
Translation provided - ~mphasis original.
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by English law is explained by Morris, pointing out that conventionallaw on the carriage by air

derogates all other law irrespective ofthe proper law ofcontract only as far as matters within the

scope of the convention are concemedso •

It appears that thorough research and precision in the conclusions that are to he drawn in the

course of the application ofair law conventions are prerequisites for an acceptable solution to the case

at issuesl
. The following list provides for some guidance in order to properly identify the relevance

of the conflicts of laws in private air law cases, where one usually encounters both uniform law and

additionally applicable domestic law.

aa) (purposely) Limited Scope of Uniform Law

Due to circumstances as mentioned supra, the scope of application of the uniform law role may be

very limited. This can be indicated already by the title of the legaI instrument, by its preamble, or by

the first or the last articles ofthe international convention which often define the scope ofapplication.

bb) Special I~sues Referred to Domatie Law (Explieit Gaps)

Even though an issue generally rails within the scope of application ofunifonn law, special issues

May have been abandoned and referred to domestic law. These references can be independent, Le.

they specify the applicable domestic law (e.g. the lexjor;S2), or they can he dependent, Le. they May

simply state that unifonn law does not cover the special aspect at stakeS3 (e.g. "The Convention is

without prejudice as to ...'J. Generally, only in the latter case one aIso bas ta ascertain which conflicts

49
50

51

52
53

See also van Die/œn. in: ReithmannlManini, "Internationales Vertragsrech~t (4 ed. 1984), n. 618 (81 p. 622).
Morris. "The Scope of the Carriage ofGoods by Sea Act 1971",95 L.Q.R. (1979), 59 (66): "The uuth is, surely,
that when an international convention on the law oftransport is given the force of law in the United Kingdom,
its provisions apply to ail disputes within ilS scope regardJess of the proper law ofthe contraet. This is cenainly
true ofthe Warsaw Convention on caniage by air." [Emphasis added).
An exemplary study on these interrelations wu conducted by R. Dett/ing-On. "Internationales und
schweizeriscbes Luftlransponrecht" (1993), al pp. 57 ff. as to the Swiss law ofobligations and the Warsaw
Convention.
E.g. Ans. 21, 22 (1), 25 (1),28 (2),29 (2) ofthe Warsaw Convention 1929.
E.g. Ans. 24 (1), 24 (2) of the WarsQW Convention 1929.
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mIes apply and then determine the substantive law accordingly. Thus in tbis case the proper conflicts

mie is made up ofat least two nonns (the convention defining its gap, and theforum's conflicts mie

directing to the applicable substantive law) which depend on each other in order ta choose the

applicable law.

cc) Gaps Not Explieitly Mentioned

While the fonner mode ofexplicit references usually seems ta be applied to very special issues,

e.g. the question what constitutes willful misconduct (Art. 25 (1) of the Warsaw Convention 1929),

there May also be entire problem areas which are neither govemed nor mentioned by uniform law.

Quite often these aspects cover areas where the different legal systems apply approaches that are

so different that it is dificult or almost impossible to bring them under one common umbrella. An

indicator for this kind of gaps is e.g. a lack of studies conducting functionalS4 legal comparisons of

the issue. The amount ofcomparative law at the time unifonn law was created, therefore, has to be

carefully observed.

Another indic..ator for this kind of gap can be accessed by an inquiry into the travaux

préparatoires, since they May reveal the aspects where no agreement was reached by the drafters of

the legal înstnunent. Open disagreement, articulated in conference minutes, on specific matters

certainly constitutes an argument against a unifonn rule, thus opening the floor for conflicts law, even

though the wording ofthe legal instrument might be ambiguous in sorne cases.

A more intricate situation will be faced if the drafters seem ta have ommitted an issue

inadvertently or if they did not realize the ambiguity of the chosen wordingSS
• In arder ta resolve

54

55

As ta the notion offunctiona/ legal compariso~which evaluates the socio-economic function of a legal
provision9norm, mechanism9or institution see ZweigertiKolZ9 '~Introduction to Comparative Law'9 - "Einfllhrung
in die Rechtsvergleichung auf dem Gebiete des Privattechts" (1987), 29 tf. Functional comparison does not only
serve the purpose ofevaluating a favourable approach ta a given problem e'best solution"), but it can aisa show
that the matenal outeome of a cenain case would be the same even in different legal systems, and regardless of
their different legal methods. This can often be the case where economic and cultural foundations of societies
are similar.
As Blanc9 "La portée de 19applieation des lois nationales dans les premières conventions internationales de droit
privé aérien'9, 5 Rev.gén.dr.aérien (1936),386 ff. (389 f.) nicely comments: "Ces imperfections, toutes les
conventions internationales en comportan~ il faut les considerer avec indulgence et ne voir que la belle oevre
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such problems and to provide for a working metho~ it is necessary to have a brief look at the

methods of interpretation ofprivate international air law conventions.

(1) Interpretation of Intemational Legal Instruments in General

In the first place, private international air law conventions are international treaties. As such, they

are subject to public international law, and their interpretation is principally govemed by Art. 31 of

the Vienna Convention J96~6 and the principle ofbonafidesS7 as it applies to intemationallaws8
•

Accordingly, at the outset the wording ofa provision at stake is analyzed, rendering due regard to the

ordinary understanding of the phrase as weIl as to the specifie use of the expression(s) in the Legal

field concemed and especially to its use by the drafters and signatories of the international legal

instrument. The bonafides element of the interpretative method aIso imposes the obligation on the

interpreter that the intents and purposes of the drafters and signatories be regardedS9
• The intents and

purposes are usually stated explicitly in the title or preamble ofthe convention - however, their

eloquence does not always discharge fruitful substance. The Warsaw Convention 1929, for instance,

is labeled "for th~ Unification ofCertain Rules" (emphasis added), which does not allow for

conclusions with respect to the extent that the mIes relating to carriage are unified.

There are interrelations between a teleological interpretation60 (or interpretation according to the

effet utile) and the wording, too, because a verbatim interpretation which is not covered by the

56

57
58

59

60

d'ensemble accomplie" e'These imperfections, ail international conventions have them - one should consider
them witb indulgence and see nothing but the fine work accomplished on the whole." - Translation provided].
Vienna Convention on the Law ofTrealies" done al Viennaon 22 May 1969, opened for signature 23 May 1969.
1155 U.N.T.S. 331. Hereinafterreferred to as Vienna Convention 1969.
See SeidJ-Hohenve/dem, "Vôlkerrecht" (8 ed., 1994), no.s 332 ff. (at pp. 93 ff.).
For an excellent comparison ofthe principle ofgood faith as it applies to public intemationaIlaw as opposed to
national notions as applied to domestic law sec BueclcIing, ·~Die Freiheiten des Weltraumrechts und ihre
Schranken''', in: B6ekstiegeVBenlciJ, ·'Handbuch des Weltraumrechts" (1991), 5S (81 pp. 67 ff.).
PCU (10 Sept. 1923), PCIJ AIB no. 6, al. p. 2S [German Minorities in Poland]. Seidl-Hohenve/dern.
"Vôlkerrecht" (199.t). no. 348 (al p. 96). At this point. the two ditTerent methodical notions ofhistorical and
teleological interprelation merge. Apparently, the ICJ shifts the emphasis depencling on the matter concemed:
ICJ (27 Aug. (952), ICJ Repons 1952, 176 (189) [US Nationals in Marocco] applying a historical interpretation
as opposed ta ICJ (21 June 1971), Gen.List no. 53, ICJ Repons 1971, 16 [Namibia, S. W. Africa] applying a
·'dynamic" interpretation.
As legal philosophers elaborate, the law is a "teleological creature". See Sinder, "Philosophie des Rechts"
(1925), al p. 240.
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purpose of the treaty and the intents of the drafters and signatories is considered irrelevant (ut res

. l ~161magls va eat quam pereat/ .

Nevertheless, these bonafides interpretations are strictly limited by the principle and the fact of

state sovereignty. There is no authority superior ta states, and states waive as little sovereignty as

necessary to serve the particular purpose of the treaty. Thus any implicit waiver ofsovereignty, any

extension oftreaty regulations by the method oftegal analogy, and any conclusions e contrario are ta

be applied only to a very limited extent, if at all62
• The maxim governing the interpretation is to the

favor of the state that is bound to any obligation under the treaty: interpreta/io in favorem debitoris,

in dubio mitius.

At any rate, since justitia remota quid sunt regna nisi magna latronica63
, the collective

individualism of the international community leaves the interpretation of international legal

instruments to the "egocentered" states. Accordingly, due to the absence ofa sophisticated legal

methodology, internationallaw May weIl be characterized as an "archaic province of law", Le. as a

little sensitive, "gross bulk of law,,64 . It is certainly the province of law where the normative forces of

the facts6S are the least camouflaged and MOst blundy visible. However, these aspects coincide with a

61

62

63
64

65

PCU (28 JÙDe 1919), peu AIB no. 6, at. p. 25 [Polish minorities]. Rouyer-Hameray, "Compétences implicites
orge des organisations internationales" (1962), alp. 91 ; SeidJ-Hohenve/dern, "VOlkerrecht" (1994), no. 348 (at
p.96).
Bleclcmann, "Analogie im VOlkerrecht", in: Arcbiv fUr VOlkerrecht, Bd. 17 (1977/78), 161 (169); Seid/­
Hohenveldern, "VOlkerrecht", no.s 332-351 (pp. 94 et seq.).Raftopou/os, Inadequacy of the Concept of Analogy
in the Law'ofTreaties (1990); McDougaVLassweIVMi/ler. The Interpretation of Agreements and World Public
Order (1993), pp. 205 ff.; Rest. Interpretation von Rechtsbegriffen in intemationalen Vertragen (Diss 1971), ch.
IV; Ress/Schreuer, Wechselwirkung zwischen VGlkerrecht und Verfassung bei Auslegung, BerDGVR 23
(1981), pp. 242 ff.
Augustinus. "De civitate Dein

, vol. IV, para. 4.
Bueclcling, "Die Freiheiten des Weltrawnrechts UDd ihre Schranken", in: BockstiegeVBenlcô, '4Handbuch des
Weltrawnrechts" (1991), S5 (at p. 73) and supra.
"Normative Kraft des Faktischen". The phrase is often ascribed to Georg Jel/inelc, "AlIgemeine Staatslehre" (3
ed., 1914), at p. 337. Je/linek already discussed tbis notion with respect to international law in '4Die Lehre von
den Staatenverbindungen" (1882), al pp. 20 ft: (giving further back references). Although he denies a "merely
mechanical defmition ofsovercignty as a sum ofsingle sovercign aets" (ibd. at p. 20), he recognizes that "the
facts have their significance in 'legat rcality' ofthe states as weil as of the individuals [...l. For the recognition of
a sovereign it cao be demanded that sovercignty is in faet vested with him" (ibd. at pp. 22 et seq.). [UDie
mechanische Definition der Souveriinitlt ais einer Surnme einzelner Hoheitsrechte ist daher nicht nur theoretisch
unrichtig, sondern auch prakti5ch unhaitbar." (p. 20) - ·'[A)lIerdings hat das Faetische im Rechtsleben der
Staaten seine Bedeutung 50 gut wie im Leben der Individuen [...], es kaon zur Anerkennung eines Tnigers der
Souverlnitlt gefordert werden, dass er dieselbe auch faetisch besitze.n

The notion orthe normativeforces ofthefacts played an imponant role in the controversy between Hans Kelsen
and Carl Schmitt in the 19205; the normativeforces ofthelacts are most sttongly and most visibly displayed in
Carl Schmitt. "Das Problem der Souvertnitlt ais Problem der Rechtsfonn der Entscheidung", in: id, "Politische
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tendency having been observed in some jurisdictions66 that bonafides bas become a source ofthe

Iaw courts' competency to create Iaw in order to overcome the ho"or vaeui, which is allegedly

vested in non·regulated areas of Iaw, even though traditionally a law court Ilius facere non poluit".

This phase was coined with respect to the Roman praetor who, although he was not supposed to

create but only to apply law, derived a considerable law·making power ftom the fact that he could use

bonafides wherever he found a gap in the legal provisions. This trend finds its confirmation e.g. in

the Swïss Civil Code (Schweizerisches Zivilgesetzbuch, ZGB) asking the judge to fi11 the code's gaps,

as would have been done by the legislator ifit had been faced with a specifie case at stake67 . Methods

to fi11 gaps always imply an evaluation, which is an outcome ofa process infIueneed by

subjectivisms, educatio~ socio.economic and cultural background, etc. u: however, the observed

trend to fill gaps in law is in fact happening, Le. it is a reality, then the link to the normative forces of

the facts, although still under recognition of the principle of intemationallaw that states do not want

to be bound further than explicitly admitte~will be that the person who defines the matter at issue

also governs the case and its outcome68
• Especially in US American air law, the way ta a proper

interpretation was only recently found (again), when the Supreme Court, under the influence of

Justice Sca/ia, pr!Jmoted (as to the Warsaw Convention 1929) that "[b]ut where the text is clear, as is

here, we have no power to insert an amendment,,69 , as had been done in earlier decisions overruled

by the one quoted from70 •

(

66

67
68

69

70

Theologie", ch. Il, pp. 3()'33; their philosopical contence is given in Carl Schmitt. "Politische Theologie'\ ibd,
ch. III, at pp. 42 et seq.
Sometimes the notion is also referred to as legalfacticism or /egal phenomon%gism. Th81 there is any

normative, i.e. /egaily relevant force vested in the fac~ must of course, be subject to decisb& QQ,ieçtion. See
Binder. Philosophie des Rechts (1925), esp. pp. 212-222. At pp. 214 et seq.• Binder rejects Puchta's approach,
instrumentalizing such afacticistic or phenomenologistic apporach.
Bueclcling, 4~Die Freiheiten des Weltraumrechts und ihre Schranken", in: Boc/csliegeVBen!cIJ, "Handbuch des
Weltraurnrechts" (1991), 55 (at p. 69).
Sec also the anlalysis by Hedemann. Die Flucht in die Generalklauseln (1933).
"The Sovereign is who defmes the faets" ["Souveran ist, wer den Sachverhalt defmiert" - translation added] says
Schelslcy, Macht durch Sprache, Deutsche Zeitung of 12 April 1974.
Scalia J. in Chan v. Korean Air Lilles (1989),21 Avi. 18,228 (18,233 et seq.). In Zicherman v. KAL (1996), 116
S.Ct. 629, per Sca/ia J., this tendency was followed. This dendency was indicated even before in TWA v.
Franlclin Mint (US Supr.CL 1984), 18 Avi. 17,778 peT O·ConnerJ.
The so.called "Lisi Iitigation" which had served as a leading case for years was ovemded. As to "Lisi" see Lisi
v. Alitalia (2nd Ciro 1966),9 CCH Avi. 18,374. For a briefanalysis see Eh/ers, uOie Entscheidung des U.S.

. Supreme Court yom 18. April 1989 in Sachen Chan gegen Korean Air Lines zur Haftungsbegrenzung des
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(2) The Uniform Private Law Aspect

In the last paragraph, no distinction has been clrawn between public and private intemationallaw.

Conventions goveming uniform private intemationallaw are created according to the principles of

public intemationallaw. As pointed out above, at the interface between private law and public

internationallaw, a proper approach to a legal problem solution might be blurred. The necessity for a

clear methodology, sufficiently sophisticated ta govem the specifica ofprivate internationallaw,

therefore, becomes visible.

By contrast against pure public intemationallaw, private law conventions are usually of a

dichotomie character71
: they contain public law as far as the obligations of states to pursue and serve

the purpose ofthe treaty is concemed, and they convey the private law mies as they are to be

unifonnly created.

With respect to the public law part, principles of public intemationallaw apply without prejudice.

This will be of special significance when the mie ofthe treaty language and its effects on

interpretation is qïscussedn , because if such a provision is located in a provision belonging to the

public intemationallaw section ofthe treaty tben the influence ofthis provision on the interpretation

of the private law provisions May be somewhat different from a comparable provision in the private

law section.

With respect to the private law part, the entire private law methodology applies, i.e. the literai mIe

(verbatim interpretation solely based on the wording); the contextual or systematic interpretation (the

context of the norm in the system ofprovisions); the historie interpretation (the intents of the drafters

and signatories, travaux préparatoires); and the teleological interpretation (the purpose ofthe treaty,

71

72

Luftftachtfl1hrers", 39 ZLW (1990), 56. Also going tao far: Stevens J. in a dissent in TWA v. FranlcJin MinI (US
Supr.Ct. 1984), 18 Avi. 17~778.

With respect ta the Warsaw COlR'ention see the excellent discussion by Sand. "Choice of Law in Contracts of
International Carnage by Air" (Thesis~ lASL, McGill, 1962); Dellling-On. "Internationales und schweizerisches
Lufttransportrecht" (1993), al pp. 57 ff.
On the history oftreaties conveying private law see ,~Qjoros. "Konflikte zwischen Staatsvertragen auf dem
Gebiete des Privattechts", 46 RabeisZ (1982), 84.
Infra.
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the goal of a specifie provision at issue)13 - it MaY aIso be added that analytical observersations

ascertain some '~certaintieswith respect to the method of interpretation ofunifonn law the filling of

its gaps in common law jurisdictions"74 • Especially the historical context may he regarded with

respect to conventions goveming related matters. The Warsaw Convention 1929 e.g. was

considerably modeled after the Hague Ru/es7
! goveming maritime transportation76

• One may aIso

consult comparative analyses ofcertain principles reappearing in a number ofconventions on related

matters77 . As far as sources beyond the text of the convention itself are concemed, according to a

unanimous view ofail major legal systems, the interpreter May look at the travaux préparatoires,

legal decisions of law courts~ both domestic and foreign, and legaI writings ("la doctrine", as Lord

D · 1 k .78)79zp oc puts 1t .

(

73

74

75
76

77

78
79

Fothergil/ v. Monarch (H.L.), [1980] 2 Ali E.R. 696. Air France v. Saks (US Supr.Ct. 1985), 18 CCH Avi.
18,538 = 470 U.S. 392; Chan v. KAL (US Supr.Ct. 1989),21 CCH Avi. 18,228 =39 ZLW (1990), 59; Eastern
Airlines v. Floyd (US Supr. Ct. 1991), 23 CCH Avi. 17,367 =499 U.S. 530; aff'd in pt., rev'd in part,
remanded. ibd.17,81 1.
Mann, "The Interpretation ofUnifonn Statutes", 62 L.Q.R. (1946), 278; Bayer, ~'Auslegung und Erglnzung
intemational vereinheidichter Nonnen durch staatliche Gerichte", 20 RabelsZ (1955), 603; Guldimann,
"Internationales Luftttansportreeht" (1965), Einl., no.s 32-45 (pp. 12 ft:); GiemulJa/Schmid/Ehlers, "Warschauer
Abkommen", Einl... no.s 32 ff.; Kronke, "Warschauer Abkommen". in: "Scblegelberger - Kommentar zum
Handelsrecht", Frachtrecht (pending publication), comments on Art. 1.
See Diedrich, "LUckenfllllung im intemationalen Einheitsrecht", IPRax 1995, 353 (356 et seq.): "[...]
insbesonde~e wegen der in common law-Staaten anzutreffenden Unsicherheit über die zur Auslegung und
LUckenfllllung [von Einheitsrecht] anzuwendenden Methode (...l" [English translation supplied]. Diedrich, ibcL,
also provides for fwther references.
Supra.
See the statements ofSir Alfred Dennis at the Conference in Warsaw 1929, in: Gouvernement de Pologne (ecL) ,
~'II Conférence Internationale de Droit Privé Aérien, Varsovie 4-12 Octobre 1929, Procés-Verbaux" (1930), at p.
29. See also ibcL at pp. 15; 164; and the official report ofthe Swiss rapporteur Pinard in 1 Zeitschr.f.ges.LuftR
(1927/28) - Beilage (Attachment). at pp. 8 ft: (l0 f.). See furtber Ripert, "La Convention de Varsovie du 12
octobre 1929 et l'unification du droit privé aérien", 57 Clunet (1930), 90 (at pp. 98; 100); Goedhuis, "La
Convention de Varsovie" (1933), at pp. 174 ff.; Mi/de. "The Problems ofLiabilities in International Carnage by
Air" (1963), at p. 42; Sand, "Zum Mythos der Verschuldenshaftung", 17 ZLW (1968), 103 (104 f.); Miller,
"Liability in International Air Transport" (1977), al pp. 58 if.
In transportation law e.g. the notion of fault liability accompanied by a reversai of the burden ofproofor the
principle of limitation ofliability, rendering specific importance to willful misconduet as a prerequisite to
overcome the limitation, appear in a number ofconventions: Art. 17 CMR.; Art. 26 CIM; Art. 16 MT Conv.; Art..
16 CMNI. For comparative analysis sec Kadletz, "Haftung und Versicherung im intemationalen
Luftttansportrecht" (pending study - Dr. iur. Dissenation, submitted to the Faculty ofLaw at Ruprecht Karls
University, Heidelberg), at pp. 46 ff.; 114 ff.
Lord Diplock in Fothergill v. Monarch (H.L.), [1980] 2 Ail E.R. 696. at p. 704.
See Fothergiil v. Monarch (H.L.), [1980] 2 Ali E.R. 696, at p. 702 f. per Lord rVilberforce, citing also from a
decition of the French decision of the Cour de Cassation giving references as to Gennan, ltalian, Dutch, and
Begian law; ibcL at pp. 704; 708 per Lord Dip/oclc; ibd at p. 716 per Lord Scarman. See Zicherman v. !(AL

(1996), 116 S.Ct. 629 per ScaJia J.; Eastern Airlines v. F/oyd (US Supr.Ct. 1991), 23 CCH Avi. 17,367 = 499
U.S. 530 per Marshall J.; Chan v. KAL (US Supr.Ct. 1989),21 Avi. 18,228 per ScaUa J.; TWA v. FranlcJin Mint
(US Supr.Ct. 1984), 18 Avi. 17,778per O'ConnerJ.; Dayv. TWA (1975),528 F.2d 31.
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The methodologica1 instnunent ofana/ogy, however, might require a more careful approach. In no

way May an intentional omission ofthe unification of law by the legislator he neglected by an

energetic, creative tIuust ofadjudicative or executive powers80
• Generally, the aforementioned trend

to expand law81 fosters the latent danger that an excessive use ofanalogies exhaustively extends the

scope ofapplication ofuniform law. To pick out ooly two examples: In the USA international treaties

are the superior law ofthe land82
, and in Germany treaty law becomes an equal part ofnational

law83
. In both cases the private law as conveyed by the treaty becomes a lex specialis within its scope

ofapplication. An excessive use ofanalogies, therefore, would completely derogate domestic law

which would otherwise be applicable in addition to the uniform rules. Sometimes this may weIl be

the purpose of the treaty. However, if states become active in the international arena, such an

important aspect as to how to understand and to handle the law ofthe treaty would certainly have to

he unambiguous/y expressed in the treaty itself: In the absence of such a provision, analogies must be

used very carefully, and only after a very thorough evaluation ofthe section or provision at issue. An

expansion of the law as unified by a convention ta issues not addressed by the convention, as

proposed as a general method by some continental European writers, a so-called development of

unified law excl"!Sively within the autonomous realm of the unifying convention84
, must be rejected

as ta this generality, because it constitutes a mle ofexcessive analogy (Kropholler, therefore, points

out very correctIy that the application especially of teleological rules - which can he used to expand

the scope of legal reguiations - is not to exceed the framework of the law as unified by the

convention8S
). A treaty such as the Warsaw Convention 1929 which carries the tille '~for the

Unification of Certain Rules"S6 prescribes that there be some room to apply domestic law in addition

80

81
82
83

84

85
86

See Chan v. KAL (US Supr.Ct. 1989), 21 Avi. 18,228 per Scalia J.; TWA v. Fran/cIin Mint (US Supr.Ct. 1984),
18 Avi. 17,778 per 0 'Canner J. .. Mankiewicz. "The Liability Régime of the International Air Carrier" (1981), at
pp. 15 et seq.; 161 ff.; Lukoschelc, "Das anwendbare Recht bei Flugzcugunglücken" (1984), at p. 27; De/tling­
Olt, "Internationales und schweizerisches LufttransportreChtn (1993), at p. 64.
Supra.
US Constitution, Art. VI sec. 2.
Arts. 59, 32 Gnmdgesetz. For a discussion see Seid/-Hohenveldern. "Vôlkerrecht" (1994), no.s 576-595 (pp. 148
ff.); under no.s 596-599 (pp. 151 el seq.) the similar legal situation in Austtia is decnbed.
See Diedrich, "LückenfUlIung im internationalen Einheitsrecht", IPRax 1995,353 (at pp. 355; 357), supplying
further references.
Kropho/ler. "Internationales Einheitsrecht" (1975), at pp. 292 ff.
Emphasis added.
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to it. However, it does not propose to what extent treaty law govems the contraet ofcarriage, and

when or where domestic law steps in. The lacunae of the Convention encompass e.g. the entire aspect

of the elements, which constitute a contraet ofcarriage. Apart from tbis kind ofrather obvious gap,

there are gaps which require a very sophisticated approach. For instance, the question whether the

tenn "'damages", as foud in Arts. 17 and 18 ofthe Warsaw Convention 1929, is subject ta an

interpretation within the unifonn Conventional framework or whether it merely constitutes a

reference to domestic law and its notion of recoverable damages87
•

Another example directIy affecting conflicts rules is that the Warsaw Convention 1929 explicitly

refers to the [ex fon.88 in certain singular provisions. Does this constitute a principle under which all

aspects of the contract ofcarriage not dealt with by the Convention itself are governed by the /ex fori?

Or do we merely face sporadically disseminated provisions which might, to the contrary, he

considered exceptional?89 Ag~ the answer to this question requires a thorough and methodical

approach.

dd) The Treaty Language

The drafting language plays an important role in the course of interpretation of a treaty. Frequently

misunderstood - especially with respect to the French drafting language of the Warsaw Convention

1929 - the effect of the language on the interpretation of the treaty and on the identification of

lacunae requiring a conflicts of laws approach must be considered briefly within the framework of

international law.

(1) Treaty Law and Its Links to National Law

87

88

89

Zicherman v. KAL (1996), 116 S.Ct. 629. KadJetz••4Fial lux - U.S. Supreme Court um Grenzziehung zwischen
Einheitsrecht und IPR bemtlht" (pending publicatio~ envisaged for IPRax 1996, no. 5).
An. 21 (contributory negligence), An. 22 (1) (periodical payments), An. 2S (1) (fawt equivalent to willful
misconduct), Art. 28 (2) (judicial procedure), An. 29 (2) (method of calcuJatîon for the period of limitation); and
An. 22 (4) as amended by the Hague Protocol /955 (compensation for litigation expenses).
For a discussion see infra.
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Sïnce only states are subjects in the realm of public internationallaw9o the binding effects of

treaties solely strike upon states. Bycon~ private law is aimed at an application between

individuals who can merely be bound by state legislatio~ or under exceptional circumstances by

legislative powers ofa supra-national institution such as the European Union. In order to render

binding force upon private individuals to a treaty its provisions must he transferred into inter­

individuallaw91 . Sometimes treaties cao provide for self-executing norms which become binding

upon their ultimate addressees without further nationallegislation92
- this, however, is not the case

with private international air law conventions. As opposed to Manlciewicz who once wrote that "by

ratification ofconventions, the ratifying state enacts the agreed rules as national law and does not

assume any further dUty,,93 , Rinck is quoted in the Minutes ofthe Hague Conference of 195594 with

the words: "It was generally agreed that ail conventions on the unification of private of private law

obliged the states only to transfonn the rules into nationallaw as was expressly said in Article 1 of

the Rome Convention of 1933". This statement is further supported by Art. XV of the Geneva

Convention on the International Recognition ofRights in Aircraft of194895
•

The ratification of a private international air law convention, therefore, does not suffice to enact its

private Iaw provi:;ions; it merely creates the obligation of the High Contracting Parties to bring these

90

91

92

93

94
95

For a detailed discussion see Seid/-Hohenve/dern, "Vôlkerrecht", no.s 600-951 (at pp. 153-212), also dealing
with the exceptions.
For the United States see Foster v. Neilson (US Supr.Ct. 1829),2 Pet. 253 =7 L.Ed. 415: "When the terms of
the stipulation import a contraet, when eitber of the parties engages ta perfonn a articular act, the treaty
addresses itselfto the political, not ta the judicial deparnnent; and the legislature must execute the contract
before it can become a rule for the Court."
According ta ChiefJustice Marshall in Faste, v. Nei/son (US Supr.Ct. 1829),2 Pet. 253 = 7 L.Ed. 415, this is
the case '~henever it operates of itself, without the help ofany legislative provision". Generally see Seidl­
Hohenveldern, "VOlkerrecht" (1994), no.s 556-575 (at pp. 143ff.). See aIso Riese, "Luftrecht" (1949), at pp. 57
ff. In lndemnity lnsurance Co. v. Pan Am (S.D.N.Y. 1945), [1945] U.S.Av.R. 52 (54), it was stated that
'~hether a treaty is self.executing or requires implementing legislation depends upon its tenns, whether they
call for further action or whether they are enforceable without legislation". In the same decision, quoting Chief
Justice Stone in Aguilar v. StandardOil Co. (US Supr.Ct. 1943),318 US 724 (738) = 87 L.Ed. 1107, it was held
that a treaty May weIl he self-executing in part ooly.
Mankiewicz, "Rechtsnormenkonflikte zwischen dem Warschauer Abkommmen und dem Haager Protokoll", 5
ZLR (1956),246 ff. ~249). Translation: "Conflits entre la Convention de Varsovie et le Protocole de la Haye",
19 Rev.Gen.Air (1956),239 ff.
Minutes 1 (ICAO-Doc. 7636) at p. 291.
Art XV: "The Conttacting States shall take such measures as are necessary for the fulfilment of the provisions of
this Convention and shall forthwith inform the Secretary General ofthe International Civil Aviation
Organization of these measures."



provisions into force96
• The modalities ofimplementation ofthe treaty provisions vary from state to

state97
• Sorne merely adopt internationallaw, others traDsform it98

•

Courts of numerous states have ruled upon the exact legal foundations of their opinion on Warsaw

cases as an example ofan international private air law convention.

In one of the earliest decisions conceming the unifonn private air law, Grein v. Imperial Airways.

Lord Justice Green held:

The mies laid down are in effect an international code declaring the rights and
liabilities of the parties to contraets of international carriage by air; and when by the
appropriate machinery they are given the force oflaw in the territory ofa High
Contracting Party they govem (so far as regards the courts ofthat Party) the
contractual'relations ofthe parties to the contract ofcarriage ofwhich (to use language

96

97

98

White the Geneva Convention 1948 explicitly imposes this obligatio~ the Warsaw Conventioll/929 does not
contain a similar article. [t may further he talcen into accoUDt that private law conventions do generally not
impose on states the same degree ofadherence ailer signing and prior to ratification as do treaties purponing
pure public intemational law (Art. 18 (c) of the Vienna Convention on the Law ofTreaties of 1969). LordAtleins
arrived in Philippsoll v. Imperial Airways, [1939] U.S.Av.R. 63 (72) at the conclusion that"there is no
obligation of any kind to ratify, and even after ratification there was complete freedom to 'denounce', Le. to
withdraw from the [Warsaw] Convention". However. in orderto become released from the obligation obligation
established by a states' expression of its consent to he bound intemationally, the formai denunciation cannot be
deemed dispensable, even though there might be no furtber obstacles or requirements conditional upon
withdrawal by internationallaw. As far as the Warsaw Convention 1929 is concemed in particuJar, one must
regard the purpose of the convention. It is to unify certain rules relating to international carriage by air. In that it
has been a~ed that private air law conventions require national implementation, the public intemationallaw
part of the convention wouId be meaningless ifa ratification would not be deemed to imply an obligation (which
is not specified as to further details, though) ofstates to bring them into force. This is an exemplary practica1
application of a teleological interpretation and the Maxim ut res magis va/eat quam pereat. See SllJ'ra.
That a private air law convention obliges states to subject cases falling within the scope of the convention to
conventional law is also recognized by Mankiewicz. "Rechtsnonnenkonflikte zwischen dem W8IKhauer
Abkomme und dem Haager Protokoll", 5 ZLR (1956),247; DenJillg-On. "Internationales und schweizerisches
Lufttransportrecht", atp. 57.
See the list ofexamples rendered by Sand, "Choice ofLaw in Conttacts oflntemational Caniage by Air"
(Thesis, IASL, McGiU, 1962), al pp. 17-21; Denting-On. "Internationales und schweizeriscbcs
Lufttransportrecht" (1993), al pp. 59 fT.
An adoption creates a certain dependency upon the international provision. Le. if e.g. the adopted treaty ceases
to exist aIso the validity of the nationally adopted piece of legislation has come to an end. 8y contrast, a proper
transformation Create5 law al a second (sciL the national) leve("which is of an independent existence from the
treaty. The technique applied depends on the theory adhered to or favoured by the constitutional provisions of a
specific state: The monistic approach consideres (public) intemationallaw and national (domestïc)"law as a
single set of legal provisions. See esp. SeidJ-Hohenveldem, "VOlkerrecht", no.s 539-575 (81 pp. 140 fT.). The
dualists perceive international law and nationallaw as two separate sets of legal nonns. Theil major promoters
were Anzilotti and Triepel, with respect to air law this doctrine fonns a foundation for Riese., "Luftrecht" (1949),
at pp. 57 ff., and Sand "Choice ofLaw in Conttaets of [nterDationai Carriage by Air" (Thes~ !ASL. McGill,
1962), at pp. 17-21. Constrasting from a radicalIy monistic approach (e.g. Scelle), the more and more prevailing
view appears ta he a moderate monism as applied by Seidl-HohenveJdern, ibd Generally sec furtber
BotheiVinuesa (ed.), "International Law and Municipal Law'" (1982); Conforti, "International Law and Domestic
Legal Systems" (1993). See a1so Guggenheim. "VOlkerrechtssehl'anken im Landesrecht" (1955).
With respect to private air law see the examples in the briefsummary ofDenJing-On. "Internationales und
schweizerisches Lufttransportrecht'" at pp. 59 ft
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appro~riateto the legal systems of the United Kingdom) they become statutory
tenns .

In Fothergill v. Monareh, this aspect was treated as a matter ofcourse by Lord Wilberforee:

It is first necessary to establish the nature and status ofart 26 [scil. ofthe English
Carriage by Air and Road Act 1979, s. 2too. The Warsaw Convention of 1929, which
contained an art 26 in sunilar fonn, was agreed to in a single French text, deposited
with the govemment ofPoland. It was introduced into Enftlish law (not beiilg, of
course, self-executing) by the Carriage by Air Act 1932.10

In subsequent decisions English courts have taken this matter for granted102 •

Similarly, in United International Stables Lld v. Pacifie Western Airlines the Supreme Court of

British Columbia merely mentioned as an obiter dictum that "central to the matter is the Carriage by

Air Act, R.S.C. 1952 as amended, 1963 (Can.), c. 33". It then quotes Greene J. in Grein v. Imperial

Airways, stating: "The Carrïage by Air Act, 1932, was passed for the purpose ofgiving binding effect

in this country to the Convention signed at Warsaw [...l", thus implying that the transfonning

1 . 1· . d·d th 103egls atlon IS ta eCI e e case .

[ n the Australian decision Georgopoulos & Anor v. American Airlines1
04, Judge Ireland placed

remarkable emp~is on the fact that it is nationallaw that govems Warsaw cases. The judge deviated

from a US Supreme Court precedent rendered fresh from the press lOS • The issue at stake was the

meaning of"bodily injury" in Art. 17 of the Warsaw Convention 1929. The Australian court held that

"the applicable law is Australian law"lo6 .

99
100
lOI
102
103

104

(
105
106

Grein v. Imperial Airways (C.A. 1936), 1 CCH Avi. 62 (74).
Addendum in brackets provided.
Fotherg;1l v. Monarch Airlines (H.L.), [1980] 2 Ali E.R. 696 (699).
See e.g. Swiss Sanie Corp. v. Srink's-MATLld (1986 Q.B.D.), [1986] 2 Ali E.R. 1 per Bingham J.
United International Stables Ltd v. Pacifie Western Airlines Ltd (B.C. Supr.CL 1969), 5 D.L.R. 3rd 65 (67;
68), per Seaton J. See also Stratton v. Trans Canada A jrlines (Dominion ofCanada, B.C. Supr.Ct. 1961), [1961]
U.S.Av.R. 246.
Georgopoulos & Anor v. Ameriean Airlines (N.S.W. Supr.Ct.) ,judgment of la Dec. 1993, no. S 1142211993; in
part reproduced in Lloyd's Aviation Law of IS Jan. 1994. Hereinafter it is referred to the original document of
the judgment as issued by the court.
Eastern Airlines v. Floyd (l991), 23 CCU Avi. 17,367 =499 U.S. 530; 17,811.
Georgopoulos v. M. at p. Il.
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This means that the law goveming the case is the Australian Civil Aviation (Can-iers' Liability)

Amendment Act (Cth) of 1991 107
, being the internaI Australian legislation transforming the Warsaw

System as adhered ta by Australia. The court arrives al '~e conclusion that the Anglo.Australian

approach to nervous shock is such tbat it is ta he classified as 'bodily injury' within the meaning of

the Civil Aviation (Carriers' Liability) Act."

As the inquiry conducted by Sand10s shows, early US American decisions have refrained from

attributing private international air law conventions operative effects in absence of implementing

legislation. In the cases of Robertson v. General Electric Co., Chay v. Pan Am, and Wyman v. Pan

Am the courts required that there be implementing legislation in arder to derive rights ftom the

Convention109 • The approached was completely reversed in 1956 with Noël v. Linea Aeropostal

Venezolana llO
• As ofyet, none of the US Supreme Court decisions with respect to the Warsaw

System or any other private international air law convention bas addressed this issueIII . The tendency

(

107
108
109

110

III

[bd p. 12 et seq.
Sand. ~'Choice of Law in Contracts of International Carnage by Air" (Thesis, lASL, McGill, 1962), at p. 18.
Robertson v. Generai Electric Co. (4th Ciro 1929),32 F.2d 495, although not an air law case, had been proposed
to serve as a precedent by Lissitzyn, '~e Legal Status ofExecutive Agreements on Air Transportation", 17
JALC (1950), 444.
In Chay v. Pan Am (S.D.N.Y. 1942), [1942] U.S.Av.R. 93 (98)Clancy, O.J., held:
'~There is no enabling ad vesting the ownership of the cause ofaction stated by the Warsaw Convention nor
even stating who may he thought to be injured by a death and, though the liability stated in Art. 17 is part of the
treaty which was adopted, we do not understand how it cao be defined or enforced without statutory assistance
which it has not as yet received."
ln Wyman v. Pan Am (N.Y. Supr.Ct. 1943), [1943] U.S.Av.R. 1 (4), the court found:
''-The right to any recovery in this action thus must depend on sorne statute."
Noël v. Linea Aeropostal Venezolana (Supr. Ct. N.Y. 1956), 144 F.Supp. 359 = 4 CCH Avi. 18,204; aff'd (2d
Ciro 1957),5 CCH Avi. 17,544 =247 F.2d 677 =[1957] U.SAv.R. 274; cert. den. (1957), 355 U.S. 907. It was
~ed: .
"While there was at first sorne doubt as to whether the Convention was self-executing to any extent (Chay v.
PanA';'), there is no doubt at this rime that al least insofar as the Convention creates a rebuttable presumption of
liability upon the happening ofthe accident (Art. 17) and a limitation thereof except upon the sbowing ofwillful
misconduct (Art. 25) that it is self-executing."
Similarly, Riflcind, D.1., held in lndemnity lnsurance CO. V. Pan Am (S.O.N.Y. 1945), [1945] U.S.Av.R. 52 (54):
"As 1 read the treaty and particularly the provisions pleaded in the answer 1construe them as self-executing."
Zicherman v. KAL (1996),116 S.Ct. 629 perSca/iaJ.; EasternAirlinesv. Floyd(US Supr.Ct. 1991),23 CCH
Avi. 17,367 =499 U.S. 530 per Marshall J.; Chan v. KAL (US Supr.Ct. 1989),21 Avi. 18,228 per Sca/ia J.; Air
France v. Saks (US Supr.Ct. 1985), 18 CCH Avi. 18,538 = 470 V.S. 392; TWA v. Franlclin MinI (US Supr.Ct.
1984), 18 Avi. 17,778 per 0 'Canner J.
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and undertone ofthese decisions, however, seem ta suggest a literaI application of the US

Constitution112 as to this matter and thus sorne support to Noë/ ll3 .114

Most states seem to require at least an adoptiOllllS of the conventional provisions in order to

render them operativel16
• Romanelli observes: "The Warsaw Convention always applies as internai

law ofthe Italian legal system.,,117 , as was impressively demonsttated when the Corte costituzionale

declared the adopting legislation conceming the Warsaw Convention1
11 contrary to the Italian

Constitution119 •120

Accordingly, what emerges subsequently to the process of signing a private air law convention is a

variety of legislative aetivities on the nationallevel, creating unifonnity by the parallel121 enacting of

(

112

113

114

115
116

117
118
119

120

121

Art. IV, sec. 2 of the US Constitution provides tbat "[•••] ail Treaties made, or which shaH be made, under the
Authority of the United States shall he the supreme Law ofthe Land; and the Judges in every State shall be
bound thereby; any Thing in the Constitution or Laws ofany State to the Contrary notwithstanding."
In federal Appelate Court decisions, too, solely brief notes are dropped on how the Warsaw Convention is to be
treated. A typical phrase is found e.g. in AbrQIIUtJII v. JAL (3rd Ciro 1984), 18 CCH Avi. 18,064 (18,065) per
SlOl1iter, Ci.J.: "The circumstances under which _er which a camer May be Hable to its passengers in
intemational transportation are spccified in Art. 17 ofthe Warsaw Convention, a treaty ofthe United States.'"
[emphasis added]. See also DeMar;nes v. KLM(E.D.Pa. 1977), 14 CCH Avi. 18,212 (18,213): "The Warsaw
Convention is a treaty which applies to ail intefDllionai air transponation."
Austria e.g. considers the Warsaw Convention a self-executing treaty. See OGH Wien (15 Dec. 1951 - 2 Ob
293/61 and"2 Ob 294/61), Il ZLR (1962), 150 (152) (HeilZ v. AI/gemeine Unfallversichenmgsanstalt). and
Ebner. "Osterreich und das Warschauer AbkollUllell'\ 1 Zeitsehr.f.VerkehrsR (1956), 145.
As to the notion ofadoption contrasted to ttansfonnation supra.
Cf. the summary provided by~ "Choice ofLaw in Contraets of International Carnage by Air" (Thesis,
IASL, McGiIl, 1962), at p. 18.
Romanelli, "II trasporto aereo di persone" (1959), al p. 207.
Legge no. 841 of 19 May 1932, Art. 1 and legge DO. 1832 of3 Dec. 1962, Art. 2.
Cost. (6 May 1985), no. 132, Riv.dir.int.priv.proc. 1985,325 = IATA Legallnform. Bulletin no. 641 (Oct.
1985), p. 251 (Coccia v. Turkish Airlines). For ddailed discussions see Ballarina/Busti, "Diritto aeronautico e
spaziale" (1988), at pp. 653 tf.; Guerreri, '~The Warsaw System ltalian Style: Convention Without Limits", 10
Air Law (1985), 294 ft:; Kuhn, '~Keine Haftungslilllitienmg nach Art. 22 1WAt WAIHP vor italienischen
Gerichten", 35 ZLW (1986), 99 ff.; Brand, "Verfassungswidrigkeit der Haftungsbegrenzung im intemationalen
Lufttransport", [PRax 1981, 193.
The tenninology as used by the different authors quoted in the footnotes above May require a short note: Sand,
"Choice of Law in Contracts of International Carriage by Air" (Thesis, IASL, McGill.. 1962), pp. 18 et seq.
seems to understand the term transformation as a general description of intemally enacting treaty law; with
respect to ltaly, he infers ftom the decision in Ptllleroni v. SANA, 8 Rev.gén.dr.aérien (1939).. 309 (311) that
ltalian courts consider the Warsaw Convention seIf-executing, however, again he refers to ltaly under the
headline "Different Effects ofTnnsfonnation'·. Some of the commentators on Cost. in re Coccia v. Turkish
Air/ines (supra), aiso use the tenn transformatiOll with respect ta the ltalian statutes (specified supra). The
tenninology used by Seid/-Hohenveldern, '·Vôlkarecht", nO.5 539-575 (pp. 140-148) distinguishes transforming
legislative action and adopting legislative action. Cr. aIso supra.
Sand, "Choice ofLaw in Conttacts of Intemational Caniage by Air" (Thesis, IASL. McGiIl.. 1962)~ at p. 26
prefers the phase '&parallellegislation" in comparison to some legislation in the Scandinavian states ftom the
tenn "unifonn law".
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statutes of the same basic substancel22 (states mayas weIl enact supplementallegislationl23 "on

autarchic grounds,~124 which is not only cleemed useful l25 but sometimes considered necessary in

order to render certain provisions of a convention operative126 ).

(2) National Law! and Their LiDk to the Treaty Language

At the first glance, it seems that the intemally enact~ transfonned or adopted uniform Iaw can

safeguard the universal application ofan international private air law convention's provisions127 .

Differences that could eventually amount to true conflicts of severa! such statutes seem to hibernate

in latency128 .

The source of the real problem that bas to he face~ however, dates back 10 the beginning of time

when, at Babel, mankind was struek by the malediction ofhaving to operate with countless different

languages as a divine punishment. Each sovereign state bas at least one official language, and despite

(

122

123

124
125

126

127

128

In Grein v. Imperial Airways (C.A.), [1936] U.S.Av.R. 184 (235) per Greene, L.J., it was held:
"Dy 'unification ofcertain rules' is clearly meant ·the adoption of unifonn rules relating to international carnage
by air' that is to say, rules which will be applied by the courts of the High Contraeting Parties in all matters
where contiacts of international carnage by air come into question.1Y

Riese, "Luftrecht" (1949), at p. 63 states:
"Damit wird aber kein . internationales Recht" , sondern nur ein international gleichfbnniges Recht der einzelnen
Vertragsstaaten gescbatTen1Y

• [' [t is not . intemationallaw', but merely an intemationally uniform law of each
single state party created.' - translation added].
Le. legislation in addition to enaetïng the provisions of the conventional law which tùnber specifies and
complements il. A different kind oflegislation is dealt with when states declare the convention he the applicable
law aIso in cases ofpurely domestic carriage.
Rabel" "Confliet ofLaws" III (1950), al p. 306.
Goedhuis, "La Convention de Varsovie" (1933), at p. 263; Blanc, "La portée de l"application des lois nationales
dans les premières conventions internationales de droit privé aérien"', 5 Rev.gén.dr.aérien (l936)t 386 ff. (389).
Ca/kins, "The Cause ofAction underthe Warsaw Convention'\ 26 JALC (1959), 217 tf. (232) deems Art. 24 of
the Warsaw Convention sucb a provision. Sand, "Choice ofLaw in Contraets oflntemational Carriage by Air"
(Thesis, IASL, McGill., (962), at p. 116 in n.187 considers such view that otherwise the entire convention would
be rendered inoperative uconceivable". At any rate, todayts legal systemst private laws are far enough developed
to provide for acceptable solutions by their nationallaw, regardlessly. A special implementing legislation with
respect to An. 24 ofthe Warsaw Conven;on in order to make it a useable instrument at ail, therefore, does not
appear a prevailing issue.
See also Manlciewic:. "The Liability Regime of the International Air Camer' (1981), at p. 2; Dettting-On,
"Internationales und schweizerisches Lufttransportreehr' (1993), at pp. 57 el seq.
ln Nordisk Transport v. Ail' France (C.d'A. Paris (953), 7 Rev.fr.dr.aérien (1953), lOS, The Avocat Génerai
Albucher, ibd al p. Ill, coins the phase "une loi uniforme, universellement applicable".
MaJuuov, "Die zwischenprivatreehtlichen Normen des Luftrechtst

'., 1 Zeitsehr.f.ges.LuftR (1927/28), 150 (187)
applies the tenu '4latente Gesetzeskollision" as bad been coined by Kahn, '4GesetzeskoUisionen", in:
LeneULewald "Abhandlungen zum intemationalen Privatreeht" (1928),92.
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the fact that due to cultural congenialities and the heritage of colonial imperialism several countries

have at least one of their official languages in commo~ there still remain enough languages to lose

oversight. Furthermore.. it bas been called a "miracle~" that, as far as the Warsaw Convention 1929 is

concemed, the three German-speaking countries, Germany, Austria, and Switzerland, managed to

agree upon a single common translation129 - by contrast to sorne Englïsh-speaking countries with

respect to which at least a Britis~ an Ameri~and an Irish text exist130 . The influence of language

on thoughts.. concepts, and ultimately on facts of life have aJready been mentioned; it is important to

note that it is not ooly the one who detines the facts who govems a case131 , but aIso (and probably

more obviously) the one who defines the law. The languages which rules are expressed in differ frOID

state to state and from country to country. As a consequence the uniformity disintegrates .. and the

leviathan awakes as the latent conflicts of state-intemal statutes giving effect to uniform law break

through132 . Modestly put, one can agree with Ripert that it is "sometimes rather toilsome ta translate

Mes into that have been adopted at an international conference a nationallaw which is influenced by

the particular society's spirit,,133 . The scope of the true problem is not outlined by simply regarding

the linguistic aspect in itself. It aIso bas to he taken into account that "legal terms are symbols which

presuppose the b~kgroundofa whole legaI system in order to make sense,,134 .

(
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See Schweic/chardt, -commente, ASDA-Bulletin (1959, no. 13), at p. 18.
The divergencies oftbese texts are displayed in The Warsaw Convention. Relative ta International
Transportation by Air. Ralified by o.S. Senate, June J5, 1934, Proclaimed by the President, June 27, 1934,
[1934] U.S.Av.R 245. See also Association a/the Bar a/the City ofNew Yorlc: "Report on the Warsaw
Convention as Amended by the Hague Protoc:ol", 26 JALC (1959), 255. Sometimes the English and the
American translations were considered "substantially the sarne", Lord Ormerod in Preston v. Hunting Air
Transport. Ltd (Q.B.D. 1956),4 CCH Avi. 18,010 (18,012).
ln Holzer Watch v. Seaboard& Western Airlines (N.V. City Ct. 1958),5 CCH Avi. 17,854 = [1958] U.S.Av.R.
142 Rivers, J., hel~ however, that an American court is only bound by the American ttanslation:
~~As translated by the United States DepanmentofState, the Warsaw Convention is the law of the land. The
court is thus bound by our official translation without regard ta the British translation."
Supra.
The same phenomenon as it appears in maritime law has been referred ta as "Statutenkollision". See SUjdter,
~~Zur Statutenkollision im Seeti'achtvertrag", Liber Amicorum for A/bot Bagge (1956), at p. 220.
Ripert, "L t unification du droit aérien", 1 Rev.gén.dr.aérien (1932), 251 ff. (259): ~~On a malheureusement
parfois assez de peine à trduire dans une loi nationale. qui doit être inspirée par la génie propre d'un peuple. des
règles adoptées dans une conférence intemationale à la suite de discussions et de transactions où ['on sacrifice
volontiers l'hannonieuse technique et la pureté de la langue." - [Translation provided].
Sand, "Choice of Law in Contraets of International Canïage by Air" (Thesis, IASLt McGilI. 1962), al p. 25.



(

Thus, in arder to give the "uniform" law the legal breath of life it takes more than an ordinary

dictionary because the objective is to translateforeign law into nationallaw. Since the different legal

cultures display a wide variety ofdifIerent legal notions and institutions, a translation of an

internationallegal instrument can never transfer the provisions of that instrument without deviations

from the original, sometimes ta a lesser, sometimes, however, to a greater extent.

Two examples illustrate such deviations:

Art. 17 of the Warsaw Convention 1929 reads in the French format of the original draft135 "Le

transporteur est responsable du dommage [...]", while the translation into English fonnat provides

··The carrier shaH he liable ...". The French version unambiguously supposes that Art. 17 is a true and

independent cause of action. The English wording, however, is less precise and allows for an

understanding as to which it only refers to domestic law. Since on the one band, the Warsaw

Convention 1929 regulates the international carriage by air with respect to its contractual

implications136 , while on the other band US common law grants compensation in cases of persona!

injury or death (and only these circumstances are affected by Art. 17) on negligence or wrongfül

death statutes which (being categorized as torts) do not belong into the category of contractual

remedies, such an interpretation went weIl with traditional interpretations of common law by US

courts, and was applied accordinglyl37 . Due to the obligation to foster uniform. interpretation and

development of conventionallaw138 , the US courts have subsequently corrected their understanding

and now interpret Art. 17 in accordance with its original meaning139 .

(

135
136

137

138
139

Art. 36 ofthe Warsaw Convention 1929.
See Ans. 3, 4 of the Convention, regulating particulars ofthe documents of carnage, presupposing the existence
of a contraet ofcaniage. See Riese, "Die internationale Luftprivatrechtskonferenz im Haag zur Revision des
Warschauer Abkommens, September 1955", 5 ZLR (1956),4, pointing out that Article 2S A ofthe Convention
as inserted by Article XIV of the Hague Protocol 1955 - declaring the liability limits ofArt. 22 applicable also
to the liability ofagents and employees - is a foreigD element in the Warsaw System, because its substance
focusses on contraetua1 issues, while it does not deal with delietsltorts. Very clear as to this distinction Milde.
"The Problems of Liabilies in International Carnage by Air' (1963) at p. 17.
Noël v. Linea Aeropostal Venezo/ana {2nd Ciro 1957),5 CCH Avi. 17,544 = 247 F.2d 677 =[1957] U.S.Av.R.
274; Komlos v. Ai, France (S.D.N.Y. 1953),3 CCH Avi. 17,969 = 111 F.Supp. 393 = [1953] U.S.Av.R. 471;
aff'd (US CtApp. 2nd Ciro 1953),4 CCH Avi. 17,281 =209 f.2d 436; Husserl v. Swissair (S.D.N.Y. 1975), 13
CCH Avi. 17,603 (17,610 f.); Zousmerv. CPA (S.D.N.Y. 1969), [1970] U.S.Av.R. 496 =307 F.Supp. 892.
See aiready supra. where the application of the Dlaxim ut res magis valeat quam penat was discussed.
Benjamin v. British European Airways (2nd Ciro 1978),572 F.2d 913; in re Mexico Aircrash aJOcrober 21,
1979 (Haley, Tovar & Dzida et al. v. Western Airlinesj (9th Ciro 1982), 708 f.2d 400 = 17 CCH Avi. 18,387;
Boehringer Mannheim Diagnostics v. Pan Am (5th Ciro 1984), 737 f.2d 456: Dorizas v. KLM (N.D.IIl. 1984),
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The second example involves the legal notion of willful misconduct in common lawjurisdictions~

which is a term that does not have a corresponding tenu in civillaw jurisdictions. The Warsaw

Convention 1929 merely provides merely for limited liability up to a certain sum as specified in Art.

22. Under Art. 2S, in cases ofaggravated negligence or intent of the carrier as to the causation ofthe

damage, the carrier cannot avail itselfofthis limitation. The French language of the original draft

specifies the two exceptions as "dol" and "faute [...] équivalente au dol" under the lexjôri. The

English translation reads "[...] if the damage is caused by bis willful misconduct or by such default on

bis part as [...] is considered to he equivalent to willful misconduct". Under common law, however,

willful misconduct embraces both fonns of fault as mentioned separately in the French wording. The

ooly remaining possibility for an equivalent would be (ordinary) negligence. This interpretation,

ho\vever, would not conform with the balance of the entire liability system ofthe Convention.

Therefore, "default equivalent to willful misconduct" is a meaningless and superfluous phrase. For

the English delegate at the Warsaw Conference, Sir Alfred Dennis, who was the only representative

of a common law jurisdiction at the Conference140 , it was absolutely clear what Art. 25 was all about.

He tnlSted the common lawyer and bis ability to reasonably translate the meaning ofthe French

format into legal...terms ofcommon law. 14
'

A private international air law convention may weil specify one or more languages as the

language(s) which is (are) decisive for its interpretation. Due to their sovereignty, states cao aIso

140

141

606 F.Supp. 97; Harpalaniv. Air India (N.D. 111. 1985),622 F.Supp. 69; Newsome v. Trans International
Airlines (Supr.Ct. Ala. 1986), 20 CCH Avi. 17,360.
The entire development is retlected in re Mexico Aircrash ofOetober 21. /979 (Haley. rovaI' de Dzida et al. v.
Western Airlines) (9th Ciro 1982), 708 F.2d 400 = 17 CCH Avi. 18,387.
Commentators have been kept busy ta analyze the case law: Callcins, "The Cause of Action under the Warsaw
Convention'\ 26 JALC (1959), 217; Lowenfeld/Mendelsohn, "The United States and the Warsaw Convention",
80 Harv.L.Rev. (1966/67), 497 (519 ff.); Meadows. "Warsaw Convention - Independent Cause ofAction·
Casenote", 44 JALe (i979), 669; Miller, "Liability in International Air Transpon" (1977), at pp. 224 ff.;
Co"igan, "Benjamins v. British European Ainvays, Hawker Siddley Aviation, Ltel and Hawker Siddley Group,
Ltd., 572 F.2d 913,6 March 1978 - Casenote", 4 Air Law (1979), 27; Haanappe/, "The Right to Sue in Deatb
Cases Under the Warsaw Convention", 6 Air Law (1981), 66; Kuhn, "Haftung ftlr Schlden an Frachtgütem nach
dem Warschauer Haftungssystem und dem LuftVG" (1981), al pp. 37 ff.; BarettlLewis, "Warsaw Convention
Creates a Cause of Action for Emotionallnjuries, But Precludes Claim for Punitive Damages", 14 Air Law
(1989),267; Goldhirsch, "The Warsaw Convention, Annotated" (1988), at p. 56.
In F/oydv. Eastern Airlines (11tb Ciro 1989), 872 F.2d 1462, at p. 1478, tberefore the Warsaw Convention was
described as a l'creation ofcivillawyers".
See Gouvernement de Pologne (ed), ull Conf~rence Internationale de Droit Privé Aérien, Varsovie 4-12
Octobre 1929, Procés-Verbaux" (Warszawa 1930), at pp. 40-42.
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specify a language that shall guide the interpretation; although they would be in violation ofpublic

intemationallaw if such a provision of intemallaw does not confonn with the obligations arising

under the treaty. In general terms, the more precisely a convention addresses the significance and

scope of its original drafting format, the less hairsplitting uphrase jugglers" and self-appointed "chief

legal semanticists" will be tempted to interfere with the uniformity which, nevertheless, is bard

enough to achieve anyway.

(3) A Precedence: the Warsaw Convention 1929 142

The Warsaw Convention 1929 may serve as a precedent in order to exemplarily indicate and apply

the principles with respect to the significance ofthe language as outlined above. However, as will be

seen, the Warsaw Convention 1929 serves as an unfortunate example, too. It would appear easy ta

blame the drafters for omissions and misconceptions; but the reason that this particular international

convention repeatedly bas been on the spot is probably found in the fact that it bas been subject to a

myriad of legal decisions and writings. An ocean ofjurisprudence hosts, according to the laws of

probabilities, leg~ons of legal demagogues readily willing to deviate from the "righteous path" of

methodology of interpretation. However, aIso apart from such dubious activities, a very human factor

has played and will always play its raIe: suum cuique attributus est e"or l43
•

(a) Language Chosen by the Convention

In Art. 36 of the Convention, the French fonnat is assigned originality as to the copy filed with the

Polish govemment:

c 142

143

La présente Convention est rédigée en français en un seul exemplaire qui restera
déposé aux archives du Ministère des Affaires Étrangères de Pologne, et dont une
copie certifiée confonne sera transmise par les soins du Gouvernement polonais au
Gouvernement de chacune des Hautes Panies Contractantes.

As to the following section see Kadletz. "Fiat lux· V.S. Supreme Court um Grenzziehung zwischen
Einheitsrecht und IPR bemUht" (pending publication~ envisaged for IPRax 1996, no. 5).
Supra.
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The English version reads:

The Convention is drawn up in French in a single copy which shall remain
deposited in the archives of the Ministry for Foreign Affaires ofPoland and ofwhich
one duly certified copy shall he sent by the Polish Govemment to the Govemment of
each ofthe High Contraeting Parties.

By reference to Art. 36, many contributors ta the law of international carriage by air have

attributed binding force only ta the French format for the process of interpretation ofthe private law

conveyed by the Convention as to literai meaning and legal notions ('Rechtsbegriffe '')144 .

Art. 36, however, does not explicitly state that the French format is the fonnat which states have

to implement intemally, or at least that the French format is decisive in cases ofdoubt related ta

private law. Moreover, as bas been pointed out above, in order to render intemationally uniform

legislation, states have to enact the provisions ofthe Convention intemally due ta their sovereignty.

Since this enactment, which exclusively and originally constitutes the binding force upon private law

subjects, will usua11y14S be accompanied by a translation into the one or one of the countries official

languages, it might weil appear illegal for a court ofa given (non French) state party to apply French

legal notions. In addition, one may weIl ask the question whether it can be expected from the judge of

a non-French court ta interpret and handIe French law as weIl as bis own.

Apparently, this question requires closer inquiry.

(b) The Diehotomy orthe Warsaw Convention 1929

144

145

Air France v. Sales (US Supr.Ct. 1985), 18 CCH Avi. 18.538 =470 U.S. 392; Eastern Airlines v. Floyd(US
Supr. Ct. 1991), 23 CCH Avi. i Î.~67 = 499 U.S. 530; affd in pt., rev'd in part, remanded. ibd.17.811.
GiemullaiSchmid, "Warsc:hauer Abkommen", Art. 17, no. 2; Giemulla, ibd, Einl.. no.s 36 et seq.; GuJdimann,
"Intemationales Lufttransportrecht" (1965), Einl., no.s 36, 44.
Seidl.Hohenveldern, "VôlkerrechC. no. 369 (at p. 100) ascenains that a translation is provided "in any case"
[translation supplied] - and this even in public intemationallaw where the norms ofthe treaty do Dot send a
signal to the entirety private subjec:ts as to what the legal consequences of their private activities will be.
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The Warsaw Convention 1929 is an international treaty conveying private law. As sueh it is

neeessarily ofa diehotomic146 nature. A treaty is an international instnunent ofbinding force solely

between states, and accordingly also the Warsaw Convention 1929 contains public internationallaw,

laid down in Arts. 36-41 147 and relating to diplomatie acts sueh as ratification, accessio~

denunciation, and reservation.

Sïnce it is the purpose ofthe Convention to set out private intemationallaw, it also contains the

model unifonn Mes that have to be enacted by the states (Arts. 1-35).

(c) Interpretation ofArt. 36

Art. 36 states that there shall he only one original format of the Convention. This Artiele creates

obligations which are exclusively ofa public intemationallegal nature, in detail: that the Polish

govemment bas to file the single original copy in its archives, and that it bas to send cenified copies

to the High Contracting Parties. No reference is made to private law. Art. 36 merely serves as proof

of the authentic linguistic format of the Convention as it is binding between the state parties involved.

Such clauses ha,:e proliferated, especially since World War 1, when states started to put more

emphasis on their respective nationalities and languages148 • The reason why French was chosen as

the (only) language of the Warsaw Convention 1929 is to be found in the mere fact that French was

.(

146

147

148

Sand, "Choice ofLaw in Contraets oflntemational Carnage by Air" (Thesis, IASL, McGill, 1962), at p. 16
prefers the Latin derivate "'dualistic" from the Greek.
Ans. 35 A and 42 as inttoduced by Ans. XIV, XV ofthe Guatemala City Prolocol 1971 would have added ta
this part of the WarsQW System. Nevertheless~ the Protocol would have affected the Warsaw Convention 1929 as
amended by the Hague Protocol1955 only, and it has never entered into force.
After Latin had been the traditionallanguage oftreaties~ French took over that dominant position in the 18th
century. In order to safeguard an orderly solution of differences between states as to the contence oftreaties
especially after World War l~ authenticy clauses bec:ame a common means. See Seidl-Hohenveldern,
"V6lkerrecht", no.s 367-371 (pp. 99 et seq.); Hilf, ~6Die Auslegung mebrsprac::higer Vertrlge" (l973)~ pp. 5 ff.;
Tabory, "Multilingualism in International Law and Institutions'~(1980), pp. 13 ff.
As to an example in the traditional practice of European courts see RG (28. Sept. 1921 - (277121) RGZ 102,403
(404); RG (l July 1926 - IV 47/26) RGZ 114, 188 (190) [conceming the autbenticy ofthe French and English
versions of the Treaty ofVersailles - Treaty ofPeace Between the AlliedandAssociated Powers and Germany,
28 June 1919, Il Martens Nouveau Recueil des lraites (3d), 323]. See aiso ÔVwGH (31.5.1957) ILR 1957,639.
James Buchanan & Co. Lld Babco Forwardingand Shipping (UK) Lld, [1977] 3 AU E.R. 1048 = [1978] A.C.
141.
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the diplomatic language ofthat time149
, and accordingly the working 13:Dguage at the Warsaw

Conference was French (and as weil had been at the Paris Conference of 1925). After World War l

French started to lose its prevalence as to diplomatie relations (as can he clearly seen in the Protocols

amending the Convention which are drawn up as several authentic texts in different languages), and

Art. 36 is present merely to unambiguously prave the existence ofa single copy. Thus, one must

conclude, that ifArt. 36 is ofany significance as to interpretation ofthe Conventio~ then it can only

be in relation to disputes between state parties.

(d) Impacts on Private Law

Even though Art. 36 is, by its nature, a provision ofpure public intemationallaw, there may be

sorne impacts on private law in the broader context ofthe Convention.

When translating a set of legal rules one encounters the difficulty of transferring legal notions and

symbols lSO . 1bis, ofcourse, had already been taken into account prior to the Warsaw Conference.

Makarov stated as early as 1927: "Each legal concept of a particular legal system, even though it

bas been introdu,:ed to that legal system by way ofa treaty, is organically linked with all its

concepts." 151

Thus, a glimpse at the original French text May at least be useful for the interpretation of

ambiguous parts of the Convention.

Mankiewicz, however, finds that "by ratification ofconvention, the ratifying state enacts the

agreed rules as nationallaw and does not assume any further dUty"IS2. But there must he a deeper

(

149

ISO
151

See note supra. Sec al$o Sand. "Choiee of Law in Contraets of Intemational Carriage by Air'~ (Thesis~ IASL~

MeGill, 1962), at p. 25.
Supra.
Malcarov. uDie zwisebenprivatreehtliehen Normen des Luftrechts", 1 Zeitschr.f.ges.LuftR (1927/28), ISO ff.
(187): "Freilieh darf man aber aueh nicht behaupten, daB die Eniehtung eines Weltluftrechts aile mOgliehen
Gesetzeskollisionen restlos absehaffen wird. Prof. Schreiber hat sehon Gelegenheit gehabt, hervorzuheben~ daB
auch dann~ wenn ein einbeitliches Recht vorhanden sein wird, die Geriehte der verschiedenen Staaten den
gleichlautenden Gesetzen eine in vielen Punkten voneineander abweichende Anwendung geben werden. Der
Grund datl1r liegt in der Tatsache, da6 jeder Rechtsbegriff einer bestimmten Reehtsordnung, auch \Venn er im
Wege eines Staatsvertrages eingefUhrt isl, mit ibren slmtliehen Begritfen organiseh verknOpft ist." [Translation
supplied].
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meaning to this phrase than merely expressing the obligation to intemally enact a set of legal rules.

That a different understanding would not entirely retlect the obligations imposed by the Convention

is suggested by the ride ofthe Conventio~displaying its purpose as "for the unification" of those

mies laid down in Arts. 1-35. Thus a state that bas ratified the Convention is not only under the

obligation to legislate on the national level, but it is aiso urged to foster uniformity, scil. uniformity

according to the model provisions of the Convention1
53 • It becomes obvious that the obligation to

"enact the agreed rules as nationallaw", as Mankiewicz puts il, does not only embrace the obligation

to enact nationallegislation in form ofaets or statutes, but the word "law" suggests that also the

judieialjunctions ofa state in interpreting and applying the Convention are implied154 • Accordingly,

the courts have to render their decisions with due respect to the wording ofthe "genetic father" of the

nationallegislation, to apply Makarov 's terminology 155 •

In Fothergill v. Monarch, Lord Roskill clearly points out the guideline:

In my judgment it is DOW clear that where the source of the legislation in question is
not the ordinary Parliamentary process, but is an international treaty or conventio~it
is legitimate to look at that source in order to resolve ambiguities in the legislation
which bas made those treaty or convention provisions part ofthe ordinary municipal
1 fthi 156aw 0 s country.

152 Manlciewicz, "'Rechtsnonnenkonflikte zwischen dem Wanchauer Abkommen und dem Haager Protokoll", 5
ZLR (1956)7246 ff. (249); id. "Conflits entre la Convention de Varsovie et le Protocole de la Haye'7, 19
Rev.gén.air (1956)7 239 ff.

153 "[...] and uniformity is the purpose to he served by Most international conventions", Lord Scarman in Fothergill
v. Monarch (H.L.), [1980] 2 Ali E.R. 696 (81 p. 715).

154 This, ofcourse, is only valid to the extent a state govemment's international agreement to adhere the convention
binds the entire state. Where on constitutional grounds the govemment agreement is merely understood as an
executive arrangement the is no binding force upon the courts in the absense of ratification ofa constitutional
body acting on behalf of the entire state. Such problem has arisen in Britain with respect to the Bermuda 1(11)
bilateraJ agreement with the United States: see Pan American Wor/d Airways v. Department ofTrade (C.A.),
[1976] 1 Lloyd's L.Rep. 257 per Lord Denning. MR.

155 This is clearly expressed aJso in the Swiss case Obergericht Kanton ZOrich (23 Jan. 1958),8 ZLR (1959),55 =
A5DA Bulletin 1958, Nr. 3, pp. 4 ff. (Froidevtna v. Sabena), and in the Belgian case Fischer v. Sabena (Trib.
prem.inst. Bruxelles 1950), 4 Rev.fr.dr.aérien (1950), 411. It shoul~ however, he noted that in bath countries
French is an official language, and therefore recourse May weil be sought to it more easily than in other
counmes.

156 Fothergil/ v. Monarch (H.L.), [1980] 2 AU E.R. 696 (al p. 719).



37

In doing so they have to take into account decisions ofcourts and their interpretations in other

jurisdictions applying the Convention, too, as a part ofthe international obligation to foster

unifonnity 157 .

Lord Wilberforce, in Fothergïll v. Monarch 15S
, held that the tnle significance of the French format

contrasted against a national translation resides in the fact that "oit cannat he judged whether there is

an inconsistency between the two texts unless one looks at both".

The French text of the Warsaw Convention 1929, therefore, serves as the common denominator of

any interpretation ofthe te~ and thus constitutes an important element ofthe unification process as

to private international air law.

(e) Special Supplementary Legislation

The conclusion ofthe foregoing chapter (with respect to the impact of the French language on the

interpretation of any ofthe different "Warsaw Statutes", as Sand characterizes them159 , by the state

parties) is arrived at due to the very genetics ofthe Warsaw System itself - a system ofparallelism of

"uniform" nation..allaws dealing with international fact situations and being all "organically

linked,,16o to the model as agreed upon in the international treaty Warsaw Convention 1929.

Nevertheless, sorne states have adopted legislation supplementing the Mere transformation of Ans.

1-35 of the Warsaw Convention 1929, according to which in case of any inconsistency between the

text in astate's national language as enacted by nationallegislation and the original French text, the

French text shaH prevail 161 . Since this is the law e.g. in the United Kingdom, the House ofLords

(

157

158
159
160
161

Fothergill v. Monarch(H.L.), [1980] 2 AU E.R. 696; Stag Line Ltd v. Foscolo. Mango & Co. Ltd. [1932] A.C.
328 (350), per Lord MacMillan. Riese, "Luftrecht" (1949), pp. 65 fT. (rendering numerous references ofaU
major legal systems); Kad/eu, '·Fiat lwc - U.S. Supreme Coun um Grenzziehung zwischen Einheitsrecht und
[PR bemüht" (pending publicatio~envisaged for IPRax 1996, no. 5).
Fothergi// v. Monarch (H.L.), [1980]2 Ail E.R. 696, at p. 699.
Sand. "Choice of Law in Contraets oi International Carnage by Air" (Thesis, IA5L, McGill, 1962), at p. 26.
Makarov, supra.
E.g. in the United Kingdom under the Carriage by Air Act 1961, sec. (1), subsection (2):
"Ifthere is any inconsistency between the text in English in Part [ of the First Schedule ta this Act and the text in
French in Part Il ofthat Schedule, the tut in French sha/l prevai/." [emphasis supplied].
Similarly, the Civil Aviation (Carriers' Liabi/ity) Amendment Act (Cth) 1991. sec. 8 (2) reads:
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applied in its decision in FOlhergill v. Monarch the French text "as a part ofour law,,162. In

accordance with the principles outlined above, the statute applied in Fothergill v. Monarch under

English law merely emphasizes the obligation that astate - in ail its functions including the exercise

ofjudicial functions - is under the international obligation to foster uniformity. Therefore, the

principles applied by the House ofLords in Fothergi/l v. Monarch do in fact apply also in other legai

systems; and thus the decision renders precedence in general.

It shouI~ however, be noted that a clear provision adds to the proliferation of an unambiguous

understanding not ooly ofthe Convention's substantive provisions but aIso ta the method ofhow to

apply and interprete them163 .

(t) A Choice of Law Rule or an Ancillary to Interpretation?

The French text prevails in the case ofconflicting interpretations, an~ as was pointed out

earlierl64
, the reference to the French format does not imply a reference to a "popular meaning,,16S

but "ta the meaning which the tenns of the Convention have acquired in French law"l66 . As a

seemingly logica! deduction, it has been pronounced a "principle of the prevalence of the French legal

system when interpreting the Convention", such as e.g. by Sundberg l67
, qualifying this mechanism as

an "indirect choice oflaw mie", as Sand refers to it168
•

(

162

163

164
165
166
167
168

"If there is any inconsistency between the text ofa convention set out in a Schedule snd the text that would
result if the French authentic texts of the instruments making up the Convention were read and interpreted
together as one single document, the faner text preva;ls:~ [emphasis supplied).
"First, the problem of the French text. Seing scheduled to the statute, it is part ofour lawt'. says LordScarman in
FOlhergi/1 v. Monarch, ibd al p. 715.
As is stated by Goetihuis, "La Convention de Varsoviet' (1933), p. 263:
'~States cao do useful work, on the one hand. by completing the nùes of the Convention in so far as they are
incomplete, on the other han~ by providing an interpretation for those provisions which are not entirely clear,
thus dissipating doubts regarding their true remaining." [UEn mettant en hannonie leurs législations nationales
avec les règles internationales posées dans la Conventions~ les Etats~ peuvent faire oevre utile, d'une pan~ en
complétant les règles de la Convention en tant qu'elles sont incomplètes, d'autre p~ en donnant aux
dispositions qui ne sont pas tout-à-fait claires. une interprétation par laquelle tous les doutes au sujet de leur vrai
sens soient dissipés.'· - English translation provided).
Supra.
ln Zicherman v. KAL (1996), 116 S.Ct. 629 the use of"popular tenns" was discussed and rejected.
Sundberg, ·~AirChaner. A Study in Legal Development" (1961), n. 8 (p. 248 f.).
Sundberg, ibd., at p. 249.
Sand, "Choice of Law in Contraet5 of International Caniage by Air" (Thesis~ IASL, McG iIl~ 1962), at p. 21.
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If that was to be the case, then two consequences are conceivable: Either the reference is made to

French Iaw as was developed to the year ofsigning the Convention, Le. 1929 (one might call it a

"frozen reference''), or the reference constitutes a true recognition ofthe primacy ofthe French legal

system as it develops with rime (as opposed to the former, a "dynamic reference'').

The former interpretation was discussed by the US Supreme Court in Zicherman v. KAL 169 . AIso

analyzing its former judicial findings in Air France v. Saks170 and Eastern Airlines v. Floydl71
,

Justice Scalia held that (as to the question how to detennine "damage" or "dommage", respectively!

under Art. 17 of the Warsaw Convention 1929):

What is at issue here, however, is not simply whether we will be guided by French
legal usage vel non. Because, as earlier discussed, the dictionary meaning ofthe term
'dommage' embraces harms that no legal system would compensate, it must he
acknowledged that the term is ta be understood in its distinctively legal sense - that is,
to mean only legal1y cognizable bann. The nicer question, and the critical one here., is
whether the word 'dommage' establishes as the content ofthe concept 'legal1y
cognizable harm' what French law accepted as such in 1929. No case ofours provides
precedent for the adoption ofFrench law in such detail. In Floyd, we looked to French
law to detennine whether 'lésion corporelle' indeed meant (as it had been translated)
'bodily injury' - not to determine the subsequent question (equivalent to the question
at issue here) whether 'bodily injury' encompassed psychic injury. See 499 U.S., at
536-540. And in Saks, once we had determined that in French legal terminology the
word 'accident' referred ta an unforeseen event, we did not further inquire whether
French courts would consider the event at issue in the case unforeseen; we made that
judgment for ourselves. See 470 U.S., at 405407. 172

Indeed, the method applied by the US Supreme Court retlects what is understood, in civillaw

tenns, by the two-prong approach to legal problems as to definition oflegal criteria and subsumption

(or subsumtion).173

(
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Zicherman v. KAL (1996), 116 S.Ct. 629.
Air France v. Sales (US Supr.Ct. 1985), 18 CCH Avi. 18,538 =470 V.S. 392.
Eastern Air/ines v. Floyd (US Supra Ct. 1991), 23 CCH Avi. 17,367 = 499 V.S. 530; aff'd in pt., rev"d in part
remande~ ibd.17,811.
Emphases original.
See the methodological contributions by Engisch. "Subsumtion und Rechtsfortbildung", in: Profèssors ofthe
Faculty ofLaw ofthe Heidelberg University (ed), uRichterliche Rec:htsforbildung. Erscheinungsfonnen, Auftrag
und Grenzen. Festsc:hrift der Juristischen Fakultlt zur 600-Jahr-Feier der Ruprecht-Karls-Universitat
Heidelberg" (Liber Amocorum on the occasion ofthe 600th anniversary ofthe Ruprecht Karls University
Heidelberg) (1986), 3 (at pp 3 ff.); BydJinsky, uJuristische Methodenlehre und Rechtsbegriff" (1982), at pp. 391
fI:
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To draw the picture somewhat more clearly: If a legal nonn~ a rule, is dealt wi~ then the work of

the lawyer bound to resolve an actual case requires !WO steps. First, he bas to point out what the rule

is. Legal tenus have to he defined in order ta make them comprehensible~or to draw legal

conclusions usable in a special given case from an abstract idiom174 • The second step is the

subsumption, a process whereby the faets ofthe given case are brought ''under'' the legal definitions

and criteria as deduced for the case at issue. If it is legally possible to connect the relevant facts of the

case with the legal definitions and criteria, then the conclusion provided by the mle applies to the

case.

The US Supreme Court states in the passage quoted above that the subsumption bas to be

conducted ooly with respect ta the Warsaw System, as applicable under the law ofthe USA. The

application ofFrench law is explicitly denied.

The validity of this statement is supported by three arguments~ the tirst ofwhich is a1so briefly

touched upon in Zicherman v. KAL: Legal notions vary considerably, sometimes even irreconcilably,

fromjurisdiction to jurisdiction. This circumstance is so easily ascertainable that the negotiators and

signatories of the Warsaw Convention 1929 could not have been ignorant conceming it. Thus, it

cannaI have beeI! the "shared expectations ofthe contracting parties,,17S that French law, developed

under specifie circumstances and tailor-made ta fit French socio-economic and cultmal needs, would

govem cases in foreign countries whose societies live and develop under different circumstances. T0

import such foreign elements sounds rather implausible.

The second point against the application of"French 1929 law" lies in the inter-temporal conflict of

the fact that it would compel the judicial bodies of every state party to study French legal history until

1929. Ta further pursue such a view would, witb all due respect, result in absurdity.

This, however, leads to the last argument. Ifal1 other state parties' courts would not beallowed to

apply e.g. a French decision rendered in 1930, would then at least France be able to take a 1930

(

174

175

"Konkretisierung unbestimmtcr Rechtsbegriffe". As to a comparative approach to the method from a common
law perspective sec Dainow, "The Civil Law and the Common Law: Sorne Points ofComparison", 15
Am.J.Comp.L. (1967), 419 (esp. al pp. 431 el seq.). Sec also Rhe;nste;n, "The Approach", 34 IndL.J. (1959),
546 (esp. al p. 552).
Justice Scaliain Zicherman v. KAL (1996), 116 S.Ct. 629, quotingJustice O'Connor in Air France v. Saks (US
Supr.Ct. 1985), 18 CCH Avi. 18,538 = 470 U.S. 392.
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decision into account, since the Warsaw Convention 1929 applies only by force ofstale-internallaw

(supra) - which is French law, the alleged "law ofthe Convention" itself?! An answer in the

affinnative would again lead ad absurdum.

Anyway, all states apply the uniform law as their national, intemallaw. If state-parties were

willing to import French law into their domestic legal systems, this would he a major step affecting

the state-parties' sovereignties. As pointed out above, in the international arena, such a major step

would have to be expressed more clearly than by way ofan indirect deduction from Art. 36 of the

Convention176 • The derogating impact ofan import of foreign law by the adoption of an international

convention on the national legal systems would be too momentous.

At the same time, this implies a deDial of the "dynamic interpretation", the alternative to the

"frozen interpretation" as mentioned above. One could even find that a recognition of the French

legal system including all its developments after the conclusion of the Warsaw Convention in 1929,

would be a most exceptional recognition ofa primacy of the French legal system. It is highly unlikely

that any state would accept such a clause in an international treaty not only because legal systems are

made to suit the needs of the specifie social relations they affect, but also for prestigious reasons

(such a recogniti~n of primacy could be easily understood as French political superiority). Neither

explicite nor implicite.

Returning to the two step approach of legal interpretation, the ultimate significance vested in Art.

36 and the French format of the Convention is its significance as a decisive ancillary in the process of

definition of legal notions and legal criteria within the framework of the Convention, expressing a

certain balance between the interests ofcarriers, passengers, and shippers/consignorslconsignees.

Dnly at this abstract level can the French fonnat of the Convention be ofa prevailing character in the

case of ambiguities or deviations. The law that applies to facts, that is connected with the facts in the

coW'Se ofsubsumption, is the (internai, national) law of the state party which governs the case.

176 On the method of interpretation oftreaties: supra.
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Thus, ooly as an ancillary means on an abstraet level cao one seek recourse to French legal

materials as a reference in order to render the tenns ofthe French format of the Convention more

comprehensible. By no means can Art. 36 he considered an indirect choice of law mIe.

(g) Conclusions for the Application ofConfticts Rules

Summarizing, the conclusions that have to he drawn with respect to the effects on the ru1es of

conflicts of laws are:

(aa) The reference ta the French format in Art. 36 of the Warsaw Convention 1929 does not

constitute a reference ïnto French law that would render it applicable to international carriages by air

(no choice of law provision). A provision of such a significance would he drafted more explicitly and

unambiguously.

(bb) ln the course of interpreting the Convention, one bas to carefully determine very whether a

certain word, te~ or phrase of the Convention actually regulates the matter concemed, or whether it

merely mentions a legal consequence177 and excludes the details from the scope ofthe Convention.

In the latter case a true conflicts of laws situation arises. In arder ta properly determine the presence

or absence ofa gap one bas to compare the intemally enacted version of the Convention to the French

format of the Warsaw Convention 1929.

This applies not only to the Warsaw Convention 1929, but ta any intemational private law

convention.

2. The Approach to ConOicts of Laws

177 As was the case e.g. in Zicherman v. KAL (1996), 116 S.Ct. 629, where the question was concemed whether the
Warsaw Convention 1929, providing in Art. 17 for the recovery of "damages", constitutes a notion ofdamages
as of itself, or whether "damages" in Art. 17 is the Mere mentioning of the legal consequence ta the situation as
described in An. 17, i.e. whether ..dDmages" only refers to domestic law in arder to specify the legally
cognizable damages. The Supreme Court correctly took the latter point ofview.
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As Bueckling l78 observes, there is a general tendency to extend substantive lawl79
• The '~logical

force of the Iaw to expand,,180 is being celebrated as a glorious victory over the "ho"or vacui" 181 ,

the fear ofbaving ta confess that there is no mIe as ta a case at stake. Although e.g. in Zichennan v.

KAL 182 the US Supreme Court ooly recently showed that a u no rule approach" under the Warsaw

Convention does not Mean that there is no solution to the casel83
, contemporary approaches to legal

problems in today's constantly narrowing world, which is witnessing the globalizatioo oftrade and

industries, are undoubtedly attracted to the ideal ofuniformityl84 . This attraction is oot a recent

appearance, as is revealed when giving regard to the Roman praetor18S who de facto govemed the

law "in that he applies equity, wherever he finds a gap,,186 . Objections, however, do not only have to

be raised against the latent danger ofa violation of the maxim ius facere non putuit underlying

modem notions of separation ofpowers, checks and balances ('Gewa/tenteilung "). The filling of

sometimes merely assumed "gaps" must also he strikingly decovered as "a sentimental allocation of

(
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Bueclcling, "Die Freiheiten des Welttaumrechts und ihre Schranken", in: Boclcstiege/)/BenJco, "Handbuch des
Weltraumrechts" (1991), al pp. 55 fT.
Ibd al p. 69.
"Die 'logische Expansionskraft des Rechts''', ibd [ttanslation provided].
[bd
Zicherman v. KAL (1996), 116 S.CL 629.
The Court identified a gap in the Warsaw ndes and filled it with domestic law.
ln numerous cases, the courts could not resist ta bend and stretch provisions of uniform law in order to achieve
an interpretation pertaining to the court's considerations as to justice and equity. Sec e.g.: F,anIclin Minl Corp. v.
TWA (2nd Ciro 1982), [1984] 1 Lloyd's L. Rep. 220 =690 f.2d 303; rev'd under TWA V. F,anklin Minl (1984),
466 V.S. 243 = 80 I.Ed.2d 173 = [[1984] 2 Lloyd's I.Rep. 432 =33 ZLW (184),231 [currency]. As to this issue
sec the note by Rudo/fin 33 ZLW (1984), 231. See also Marlinez. "Article 22 of the Warsaw Convention and
Franlclon Mintv. TWA n, 16 ComelllnLL.Rev. (1983),397. See funherthe critical discussion by W;edemann.
"Die Haftungsbegrenzung des Lftftachtft1hrers nach dem Warschauer Abkommen" (1981), at pp. 193 ff. Husserl
v. Sw;ssa;r (S.D.N.Y. 1973), 12 CCH Avi. 17,637:= 351 f.Supp. 702 = [1973] U.S.Av.R. 825; atrd (2nd Ciro
1973),485 F.2d 1240; Husserl v. Swissai, Il (S.D.N.V. 1975), 13 CCH Avi. 17,603 =388 f.Supp. 1238 = Air
Law 1976,262 [notion of"damage" in An. 17 WC - broad interpretation]. Air France v. Saks (1985), 470 U.S.
392 - as to the notion ofaccident in Art. 17 WC, for the more logical narrow approach sec the critique by
Schmid, in: Giemll/la/Schmid "Waschauer Abkommen't, Art. 17, no.s 8 ff. Day V. TWA (2nd Ciro 1976), 13 CCH
Avi. 18,145 = 528 F.:d 31: Evangelinos v. TWA (3rd Ciro 1977), 14 CCH Avi. 17,612; fora ~ntiqueoia too
broaden understanding see Schmid. in: GiemllllalSchmid. "Waschauer Abkommen", Art. 17, no.s 16 tf.; Kadletz.
~~Passagiertranspon und Warschauer Abkommen in den USA: Methodische Unscblrfen bei der Handhabung
intemationalen Rechts"ll-l (pending publication, envisaged for IPRax 1996, no. 5).
Supra.
Binder, "Philosophie des Rechts" (1925), at p. 987.
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gentleness and hardship according to unsteady standards"l87 . It is this the scenario that the drafters

and negotiators ofprivate international air law did not agree upon: uniform law is a common

denominator (and probably the lowest), as found by the delegates of the different states and cultures

sitting at the drafting and negotiating tables. Equitable filling ofgaps, which they did not agree upon,

is not embraced by the ''unified law" adopted in private air law conventions because ofa lack of

agreement due to the (sometimes irreconcilable) differences in standards, notions, cultural habits, and

even religious influences. Therefore, the horror voeu; bas to be encountered - and overcome, since

matters which are abandoned by the uniform law convention are simply "abandoned to that national

law which would be recognized as competent by the principles ofprivate internationallaw"l88 .

The troe objective of the conflicts oflaws is to ascertain the law which is recognized as competent

to resolve the case in substance (as far as uniform law does not provide for a solution). The question

is how to ascertain that substantive law, what are the appropriate criteria?

Sînce the private law ofaviation is especially concemed, the legal issues to be touched upon are

obligationes (as to the different kinds ofcontraets reaching from labor law to contraets ofcarriage

and to finance structures, and beyond), rei (especially securities in aiccraft finance), and personae

(happenings suc~ as marriage or last wills done aboard an aircraft, even though these rarely occur189 ).

This variety of issues indicates that it is unlikely that a common most-suitable solution will he found,

i.e. point of contact (An/cnüpjùngspunlct), for all matters concemed. Despite the small probability for a

general solution190 , it May well be possible to find solutions equally applicable at least to a certain

number of issues, and possibly to deduct some general principles, too. This study will try to fonnulate

a thesis as to contractual obligations in private air law.

b) The Approaeh to International Con8iets

c
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Hedemann. ~'Die FIucht in die Generalklauseln" (1933), at p. 75: "ein sentimentales Verteilen von Milde und
Hllrte nach ungesicherten MaBstlben~' [English translation supplied).
DeVisscher, "Les conflits de lois en matière de droit aérien'\ 48 Rec.des Cours (1934·11),285, at p. 332: "Ces
problèmes devront être tranchés selon lois nationales." [English translation provided].
These aspects are therefore excluded from the scope ofthis study. For a discussion see e.g. Mi/de. "The
Problems ofLiabilies in International Carriage by Air" (1963), at pp. 79·135.
The (in)famous "PatentlDsung", a single universal clou ready to solve every problem.
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As "eccentric" as the professors ofthe law ofconflicts have been characterized191 , as multicolored

are the variety ofdifferent solutions and doctrines to the conflicts oflaws problem presented. The

variety extends from rather old, aImost ancient maxims ta new, speeialized solutions, some

conservative, sorne revolutionary, others tailor-made only for very specifie issues or societies and

their legal systems.

Private autonomy, the wind blowing into the sails of modem approaches, certainly favors the

parties' choice as ta the applicable law. In the case that there is no ascertainable or no valid choice

(these problems will he discussed infra), it is necessary ta qualify certain points ofcontact as

appropriate for the determination ofthe applicable law. Once again, recourse must he sought to the

prevailing notion ofprivate autonomy, and thus determine the appropriate law from the standpoint of

the parties of the contraet ofcarnage. A govemment MaY have an interest in the application of its

own law once a case is pending before one of its law courts. Nevertheless, "it is obvious that no court

can do justice if it refuses absolutely to recognize the existence of a foreign law or ofany right

acquired thereunder,,192. The exclusive application ofthe substantive lex/ori, therefore, does not

serve the purpos~of substantial justice. Moreover, in the arena of intemationally unified law it merely

transfers the choice of law problem into a choice ofjurisdiction problem (forum shopping), instead of

rendering a solution. Therefore, the problem of an. international balance ofthe factors influeneing the

determination of the applicable law still remains193 . On the one band it is believed that a single

conflicts rule should govemaIl passengers and shippers of cargo and ather persons aboard an airerait

unifonnly194. On the other band, ifprivate autonomy is the reeognized and prevailing principle of

private law, then a uniform treatment does not have to be a necessary entenon. Obligations are ofa

relative nature, and the law governing the relationship May depend on the parties and the contents of

191
192
193

194

Supra.
Graveson, "The Confliet ofLaws" (S ed. 1965), al p. 8.
KegeJ, "Internationales Privatrec:ht" (6 ed. 1987), at p. 54 uses the tenn "internationalprivatree:htliche
Gerec:htigkeit" whic:hJuenger. "Choice ofLaw and Multistate Justice" (1993), al p. 69 translates as '·conflicts
justice".
Caspers, "Internationales Lufttransporttee:ht" (1930), al p. 12; Riese, "Intemationalprivatreehtlic:he Probleme auf
dem Gebiete des Luftrechts", 7 ZLR(19S8), 271 (280); Mi/de, "Contlie:ts ofLaws in the Law ofthe Air'\ Il
Mc:Gill L.J. (1965), 220 (245).
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the contract. One would like to agree with von Savigny that the purpose ofthe legal rules is to serve

private interests rather than vice versa19S • Certainly the latter solution might he considered Preferable

for the convenience of the lawyer. But does this constitute an asset superior to the requirement that

the law bas to balance social interests appropriately?! The answer must he in the negative. In von

Savigny 's system, the siIUS of the concemed legal relationship has to he determined196 • AIso

involving the criterion ofpredictabilityl97 , in the most ideal case such situs (which ever method

might apply to determine) will create congruence of individual justice and the more or less

subconscious expectations ofthe parties to the contract ofcarriage, Le. those eircumstances that

would have been reasonably contemplated by the parties if they had considered the issue. However~

this approaeh will scarcely bring about decisional harmony among all the courts in the world and has

in its entirety been criticized as an "ideal [that] will forever remain a phantom"198 • Sorne

commentators May therefore draw the conclusion that for practical purposes "a choice-of-law mle

need not achieve perfect justice at any time it is invoked in arder to he preferable to a no-rule

approach"l99 . This represents the logical antonym ofan allegedly more "modem" approach which

recruits more "poliey aspects,,200 for its opposition against the classical doctrine201 .

Basically, the..points of contact being subject ta discussion in the conflicts of laws arena have not

changed202 ; the discussion merely circles around a different emphasis on each of them203 . It does not

(
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Savigny, "System des heutigen ROmisçhen Redits" IV (1849), at p. 116.
[bd. at pp. 108, 118, 120,200.
See Riese, "'Intemationalprivattec:htliche Probleme aufdem Gebiete des Luftreçhts", 7 ZLR (1958), 271 (280);
Mi/de, "Conflicts of Laws in the Law ofthe Air", Il Mc:GiII L.J. (1965), 220 (245).
See Juenger. '·Cboice ofLaw and Multistate Justice" (1993), p. 69 citing Fritz Sturm.
Rosenberg, "A Comment on Reieh v. Puree/l', 15 UCLA L.Rev. (1968), 641 (644).
Sand, "Cboice of Law in Contrac:ts of International Carnage by Ai"r (Tbesis, IASL, McGilI; 1962), al p. 62.
Generally see the modem American approaches especially the "better law approaçh", usually attributed to Lejlar
(see e.g. Leflar. "Conflic:ts Law: More than Choice Influencing Considerations", 54 Calif.L.Rev. [1966]1584),
and the "govemmental interest analysis" as shapcd by Cunie (see Cunie, USeleçted Essays in the Confliçt of
Laws" [1963)). For a rec:ent analysÎs see Bri/mayer, uThe Role of Substantive and Choiçe of Law Polides in the
Formation and Appliœtion ofCboice ofLaw RuJes", 252 Ree. des Cours 1995,9 (esp. ch. mon "Substantive
Policies and their Role in Choice ofLaw").
Although usually equally allaçated to the "American Conflicts Revolution", Bea/e's ''vested rights"-approach
takes more from von Savigny than from what subsequently shaped "true" poliçy approaches. See e.g. Beale. "A
Treatiese on the Conflicts ofLaws" III (193S), 1950-1975.
See Iist supra.
It may be c:onsidered a typiçal appearance that e.g. Mi/de, ·'Conflicts of Laws in the Law ofthe Air", 11 McGiIl
L.J. (1965),220 (245-247) does not conçlude his evaluation \Vith a dearly satisfying result. Even before Riese,
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appear tao surprising, therefore, that after scholarly legal approaches had not brought about any

convincing solutions, authors were attracted by the emerging American "revolutionary" ideas204 .

The so-called "choice of law revolution" in the USA20S is probably the MOst important example

displaying a departure from traditional notions ofconflicts problems. Many ideas have evolved in this

process which have been celebrated especially with respect to air disaster litigation206 . Nevertheless,

as these protagonists themselves admit, these attempts ta a "sensible and far more flexible functional

approach to the resolution ofchoice~f-lawproblems,,207 are not free from legal turbulences in which

one witnesses "the courts' use ofterminology and techniques from competing methodologies".

Moreover, in the course of what is characterized as "judicial eclecticism", the approaches applied by

the courts are observed to show a "tendency to pick and choose from competing approaches

fashioning a solution to a particular choice of law problem,,208 . As KreindIer exemplarily presents

and highly recommends in bis treatise on the American way ofhandling the conflicts problems, it is

important to convince the court ofa material and substantive bias in the application ofany other than

the favored legal system209 . This approach does in fact require a substantive and material multi­

prong examination of a number of different legal evaluations of the case: At first the case bas to be

solved according.. to alilegal systems that can possibly have a connection with the case; then one

compares the material and substantive outcomes ofthe different solutions; and tinally one decides on

which is the MOst favorable solution. The problem, however, will always be ta justify why one

(
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"Luftrecht'Y (1949), at pp. 394-397 had described the situation in his concluding remarks as "yet uncertain"
("[...] wie ungewiB die Entscheidung der angedeuteten kollisionsrechtlichen Fragen heute noch ist").
See e.g. Sand~ "Choice of Law in Conttaets of International Carnage by Air" (lbesis, lASL, McGill; 1962), at
pp. 63-65 who was obviously dissatistied with the traditional approaches.
A very recent overview is given by S,.ilmayer, uThe Role of Substantive and Choice ofLaw Policies in the
Fonnation and Application ofChoice ofLaw Rules", 252 Rec. des Cours 1995,9.
See esp. Kreind/er, Aviation Accident Law (looseleat), ch. 2, § 2.02.
Kreindler. ibd at p. 2-6; quoting R. Leflàr. L. McDougaJ. R. Felix, "American Conflicts Law" (2 ed. 1989), at p.
291~ who as amatter offact, however, do not take such a strong view.
Kreindler himsel( ibd at p. 2~8, quotes these passages from Westbroolc, "A Survey and Evaluation of
Competing Choice ofLaw Methodologies: A Case for Eleeticism", 40 Mod.L.Rev. (1975),408 (409). See aIso
the very perceptive analysis by Juengu, "Choice ofLaw and Multistate Justice" (1993), at pp. 139 ff.
KreindJer, ibd at p. 2~1 1, refers to Kilberg v. Northeast Airlines (1961),9 N.Y.2d 34 = 211 N.Y.S.2d 133 = 172
N.E.2d 526, where he in his pleadings argued that in a case where a New York citizen, who had lived all his Iife
in New York and had become a victim ta an aircrash in Massachusetts, the damages should be awarded accoding
ta New York law because it allowed for higher compensation than the ~'an:haic" (ibd) law ofMassachusetts.
KreindJer argued that the fog that caused the aircrash could have occuned in Massachusetts as weil as in New
York or anywhere cise.
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solution is favorable in ils malerial and substance, and to predict the reasoning. In Kilberg v.

Northeast Airlines210 e.g. Massachusetts law constitutes a trade-ofIbetween air carrier and passenger

interests, hence a certain limitation of liability. Is Massachusetts law inapplicable merely because

Massachusetts law allegedly does not have an interest to he applied to a New York citizen who had

lived all bis life in New York where such limitation does not exist? What would the solution he if the

victim were without a steady place ofresidence - why should such a person be subject to a different

legal system even though he might have been canied uncler an identical contraet ofcarriage and

victim to the same airerash?

Such unpredietable and unsteady jurisprudence motivated Ehrenzweig to a simple solution which~

nevertheless, was based on vastly extensive scholarly studies that cannot be overestimated211
• Not

without elements of cynicism212
, he concluded in bis analysis that, in practice, courts are strongly

attracted by the law that the deciding judges know the best: the lex fori. The anerous extent to which

this is true, especially ofaviation litigation, was shown in Sand's analysis213 .

As a troe leader of the "choice-of-Iaw revolution" - although bis thoughts had already been

anticipated by Wachter more than a century before214
- Currie215

, the acknowledged pioneer of the

famaus Americ~"govemmental interest analysis,,216 , found that a state will usually have an interest

210
211

212
213
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Supra.
Ehrenzweig, "Private International Law. A Comparative Treatise on American International Conflicts Law.
Including the Law of Admiralty" (1967).
See ibd at p. 51.
Sand, UChoice ofLaw in Contraets of International Carnage by Air" (Thesis, IASL, McGilI; 1962) examined
more than 100 judicial decisions as to matters of intemational air transportation. He ascertained what earlier in
this thesis has been described as a "homeward trend" of the courts: they tend to apply their own substantive law.
See also a later evaluatio by Sand. '''Paneiautonomie' in intemationalen Luftbefl5rderungsvertragen", 18 ZLW
(1969), 205 (esp. 210fT.). As to the .•homeward trend ,. see also supra.
Wtichter, "Über die Collision der Privatrechtsgesetze verschiedener Staaten" (part 1), 24 AcP (1841), 230;
(ptarts 2, 3 & 4), 2S AcP (1842), 1; 161; 361.
For an evaluation of Wâchter 's theories see Sandmann, "Grundlagen und Einflu6 der
intemationalprivatreehtlichen Lehre Carl Georg von Wlchters" (1979); Nadefmann, "Wkhter's Essay on the
Collision ofPrivate Laws ofDifferent States", 13 Am.J.Comp.L. (1963), 414.
On the Wtichler 's role as a prethinker of Currie's as weil as Ehrenzweig's approaches see Baade, "New Trends
in Ïhe Conflict ofLaws", 28 Law & Contemp.Problems (1963),673 (at 675 in N.9): "The similarities between
the views ofConie and WAchter a haundred years earlier has been observed before"; Wengler. "The
Significance of the Principle ofEquality in the Conflict of Laws", 28 Law & Contemp.Problems (1963) 822 (al
829 in N.31): uCunie's theories are reminiscent ofthose advanced by Carl Georg von Wlchter more than a
hundred years ago."
8rainerd Curl'ie. UNotes on Methods and Objectives in the Conflict ofLaws", (1959) Duke L.I. 171. Reprinted
in: CUI'I'ie. "Selected Essays in the Conflict ofLaws" (1963), at pp. 177-187.
See Tetley, "International Conflicts ofLaws: Civil, Common and Maritime" (1994), at p. 12.
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in the application of its own law which merely retlects its social, economic or administrative poHcy.

Although Currie recognized that there are true and false conflicts, i.e. that not every legal system

having contact to the facts has a genuine interest in its application, he promoted the application ofthe

lexlori in almost every case. His approach was criticized as lacking the necessary degree ofequity

and balance of the discovered interests217
• Later on, Van Mehren and Trautman218 introduced a

system giving a guideline on how to weigh the interests involved without sucb an inflexible recourse

to the lexfori. Baxter219 proposed another approach to the evaluation of interests in bis "comparative

impairment theory", requiring the court to decide which states' interest will he least impaired by the

application ofa legal system220
• This approach bas been influential in California221

, in Louisiana

where it is reflected in sorne revised conflicts provisions of the Civil Code222
, and also slightly

modified in New York223
• In the Restatement Second of 1969, Reese224 used Morris' "most

significant relation rule"m and implemented a modified version into an approach which is not free

from ambiguities. As Tetley226 cogenüy displays, the Restatement Second J969 introduces two

concepts, "interests" and "policies", in sec. 6 (h) and (c); and then refers to sec. 6 in general in the

sections dealing with contracts (sec. 188) and torts (sec. 145) in particular. The logical conclusion to

be drawn is that ~oth "interests" and "policies" as elements of the interest analysis and the most

significant relationship are "inextricably linked in the Restatement Second,,227 .
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A.E. Anton, "Private International Law" (200. 1990), at p. 41. See also Seo/es & Hay, "Conflict ofLaws" (2 ed.
1992), al pp. 583-591.
"The Law ofMultistate Problemsn (1965), at pp. 341-375.
BaxteT. "Cboice ofLaw and the Federal System", 16 Stan.L.Rev. (1963), 1.
For further interpretation of the "comparative impainnent" approach see Morris, "The Confliet ofLaws" (4 ed.
1993), al p. 455; Che3hire & Nort~ "Private International Law" (12 ed. 1992), at p. 34.
See e.g. Travellers /nsurance Co. v. Worlcmen 's Compensation Appeals Board (1967), 68 Cal.2d 7; 64 Cal.Rptr.
440. Horowitz. "The Law ofCboice ofLaw in Califomia: A Restatement", 21 U.C.L.A. L.Rev. (1974), 719.
See Ans. 3519; 3537; 3542.
[stim /nc. v. Chemieai Bank (1991), 78 N.Y.2d 342.
Willis L.M. Reese, a professor ofColumbia University, served as the reporter for the American Law Instïtute. As
to bis personal views see e.g. Reese. "Choice of Law: Rules or Approach", 57 Comell L.Rev. (1972).315.
Morris. "The Proper Law of a Tort''' 64 Harv.L.Rev. (1951), 881; al p. 888 reCers to ~'the proper iaw·· as "[...] the
law which, on policy grounds, seems to have the Most significant connection with the chain ofacts and
consequences in the particular situation before us." Some preparatory tboughts are already round in his earlier
publication: "Tons in the Conflict ofLaws", 12 Mod.L.Rev. (1949),248.
"International Conflicts of Laws: Civil, Common and Maritime" (1994), at p. 13.
TetLey, ibd.
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In re Paris Air Crash, a Califomia Conn held that these approaches constitute an '~werable

As Juenger excellently comments: "eclecticism codified,,229 .

minois230 and Texas231 e.g. apply an interpretation ofthis mie. Leflar232 replaced the task of

evaluating each states' or government's interests with a list of "choice influencing faetors,,233 .

Although Leflar himself put equal emphasis on each ofthe choice influencing considerations, regard

bas been given only to the last of these considerations: the "better rule of la,v,,234 . McDougal IIf3s

takes this a step further when he promotes a "best mle of law" theory, according ta which, instead of

choosing between two interests, one must "tirst identify all interests", i.e. "the interests asserted by

the decision makers ofall significantly affected states,,236 . Subsequently, McDougallII attempts the

"development and application oftransnationallaws", a ius gentium to resolve transnational

disputes237
. Not only does this approach remind one ofearlier attempts by Zitelmann238 and

Franlœnstein239
, but here the characterization ofthis approach as ~'substantive"and '~eleological,,24o

is a1so justified to an even higher degree than Lej/or's approach241 . Finally, classifications such as
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ln re Paris Air Crash ofMarch 3, 1974 (C.D.Cal. 1975),399 F.Supp. 732, al p. 741.
Juenger, "èhoice ofLaw and Multistate Justice" (1993), at p. lOS.
Champagnie v. WE. O'Neill Constr. Co. (1979), 17 IlI.App.3d 136; 395 N.E.2d 990.
Duncan v. Cessna Ai,craft (Tex. 1984),665 S.W.2d 414.
Leflar & McDougal, "AmericaD Conflicts Law" (4 ed. 1986), esp. at p. 279; Leflar, "Conflicts Law: More Than
Choice lnfluencing Considerations", 54 Calif.L.Rev. (1966), 1584.
(1) predietability ofresults; (2) maintenance ofinterstate and international arder; (3) simplification of the
judicial task; (4) advancement of the/arum 's govemmental interests; (5) application of the better mie oflaw.
For concise evaluations see TetLey, "International Confliets ofLaws: Civi~ Common and Maritime" (1994), at p.
14; Juenger. "Choice ofLaw and Multistate Justice!' (1993), al pp. 103 ff.
See e.g. the application oftbis approach in Hawaii. Minnesota, and Wisconsin:
CaLifornia Federal Savings & Loon Assac. v. Bell (1987), 735 P.2d 499; Hime v. State Fann Fire & CasuaLty
Co. (Minn. 1979),284 N.W.2d 829, cene den. (1980), 444 V.S. 1032; Schlasse, v. Alis-Chaimers Corp. (1978),
86 Wis.2d 226; 271 N.W.2d 879 - re5pectively.
See also TetLey, "International Conflicts ofLaws: Civil, Common and Maritime" (1994), at p. 14 (who also
m~ntions New Hampshire); Seo/es & Hay, "Contliet ofLaws" (1992), at pp. 600-604; Juenger, "Choice of Law
and Multistate Justice" (1993), pp. 103·105.
McDougalllI, "Toward Application ofthe Best Rule of Law in Choice of Law Cases", 35 Mercer L.Rev. 483.
lbd at p. 484.
MeDougallIl, "Private International Law: lus Gentium Versus Choice of Law Rules or Approaches", 38
Am.J.Comp.L. (1990), 521 (at pp. 521; 537).
Zitelmann, Ulnternationales Privatrecht", 2 vol's (1897.. 1903).
Frankenstein, "Internationales Privatrecht", 4 vol' s (1926-1930).
Tet/ey, "International Contlicts of Laws: Civil, Common and Maritime" (1994), at p. 1S.
Lefla, 's approach had been criticizcd as Uteleological or substantive" by Borclrers, uThe Choice-of·Law
Revolution: An Empirical Study", 49 Wash. & Lee L.Rev. (1992), 357 (364).
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"substantive", 'i:eleologica1", "unilateral", and "multilateral" are abandoned by Juenger242 , who,

arriving at bis own substantive, teleological approach, proclaims that the proper law he chosen by

result-oriented conflict rules in order to attain a just solution. The goal is the achievement of"stability

and faimess,,243 . Juenger 's scholarly study, appreciated as "a convincing plea ta recognize that USA

courts are aIready applying the substantive approach in the conflicts of law',244 , certainly matches its

self-assigned ultimate objective, to provide for "multistate justice", to create '4a new ius

commune,,24S .

It is a matter ofcourse, even for a civillaw j urisdiction, to include the practice of Iaw courts into

the development ofconflicts of laws mIes. The briefevaluation of the American con:t1icts revolution,

however, reads like a series of restatements, a scholarly reaetion to the course ofUS American court

decisions, sometimes rather hopeful (such as Lejlar, McDougal and Juenger), sometimes rather

resigned (such as Ehrenzweig). Juenger, who drafted a new tort conflicts mIe for products liability

cases246 , May at present be considered as the prime mover ofthe American development (although

nobody would expect to see him free from criticism247
). His approach - as weIl as any of the

American approaches, theories, rules, etc. - is a substantive, material, and (as it is often put) a

teleological one.

This type of '4Multistate justice" on the one band embraces - to apply a dictum ofa Minnesota

Supreme Court Judge which seems to be well in line with the American development in general- '4a

consideration that must inevitably influence the decision of a court [in] its research for the 'better

law' - one that to the court appears to present a sounder view [...]. This is, ofcourse, the way any

court worth its salt selects the law it uses.,,248 "Multistate justice" in this said sense, on the other
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Juenger. "Choice ofLaw and Multistate Justice" (1993), at pp. 86-88.
[bd atp. 86.
Tet/ey. "Intemational Conflicts ofLaws: Civil, Common and Maritime" (1994). at p. 15.
Juenger, "Choice of Law and Multistate Justice" (1993), at p. 193. See aIso at p. 236: "multistate justice (...] to
be dispensed everywhere".
Juenger. "Choice ofLaw and Multistate Justice" (1993), at pp. 196 et seq.
Borchers. wnte Choice-of·Law Revolution: An Empirical Study". 49 Wasb. &. Lee L.Rev. (1992), 357 (383 f.);
Lowenjëld, "Friedrich K. Juenger: 'Choice ofLaw and Multistate Justice''', 88 Am.J.int.L. (1994), 184; SedJer,
"Professor Juenger's Challenge to the Interest Analysis Approach to Choice-of-Law: An Appreciation and a
Response",23 U.C. Davis L.Rev. (1990),865. Sec also Juenger's response: "Govemmental Interest Analysis
and Multistate Justice: A Reply to Professor Sed1er", 24 U.C. Davis L.Rev. (1990),227.
Heath v. Zel/mer (1967), 3S Wis.2d 578 (598 f.) = 151 N.W.2d 664 (673 f.), per Hefferman J.
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band, can only he applied to a federal system consisting ofrather independent individuallegal

systems, ifone condition is met: A prerequisite will always be certain common denominators, such as

culture, language, educatio~ economy, administration and their reflections in law - just as e.g. in the

USA. A "betterlbest law approach" or a "comparative impairment" analysis would he difficult, ifnot

impossible, to conduct ifthe legal systems involved are such as Nepal, Saudi Arabia, Argentina, and

Oregon. The amount ofresources required to resolve the case in each ofthe four very different legal

systems would already he considerable - an~ moreover, who to decide that a case is "better

govemed" by either ofthese legal systems?

Another concept, the concept of"govemmental interest analysis" as brought by Reese into the

Reslatement Second of 1969, bas been compared to von Savigny 's legal relationship theory. At the

same time, however, it must he conceded that the "relationship" in Reese 's concept consists of the

states' or govemment's interests249
• This vastly differs from von Savigny's notion, which locales the

situs of a legal relationship in the relationship between the parties, i.e. in a private bipolar

relationship. Leamed authors who are more concemed with truly international cases than with

multistate jurisdictions agree that in the field ofprivate law as a general rule state interests do not

have ta prevail25~.From a very modem perspective there May he sorne restrictions to von Savigny's

approach, especially for the sake of consumer protection to preventfraus legis (evasion). The

principle, however, should remain the fostering ofjustice on the basis ofprivate autonomy, which is

better served by von Savigny 's approach than by Reese ·s.
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Tet/ey, "International Contlicts of Laws: Civil, Common and Maritime" (1994), at p. 24.
Kege/. "The Crisis ofContliet ofLawsn

, 112 Recueil des Cours (1964-11),90 (at p. 182); Heini, ~~Privat·oder
'Gemein'-Interessen im internationalen Privatreeht7", 92 Z SchweizR (1973),381 (388); Jayme, "Zur Krise des
'Govemmental Interest Approach'''t in: Lüderi/Z/Schroder, ~~Intemationales Privatreeht und Rechtsvergleichung
im Ausgang des 20. Jahrhunderts • Bewahrung oder Wende? Festschrift fUr Gerhard Kegel" (1977), 359 (at pp.
360). At p. 366, Jayme ascertains: "Considering the (atest development ofthe ~govemmental interest approach',
it is obvious that it constitutes ratber an obstacle to the work ofthe courts than that it is pertaining to il The lack
ofascertainment offundamental mcchanisms ofthe confliets oflaws has rendered the new approacb useless as
to legal pratice. Complaining remarks of the judges increase. The consequences are uncenamty and
arbitrariness." - "Bettachtet man die jUngste Entwicklung des ~govermnental ÎDterest approach', so fllIlt vor
allem auf, daf3 er die Entscheidungen der Gerichte eher behindert ais tbrden. Die mangelnde Einsicht in
Gnmdmechanismen des Kollisionsrechts hat dazu getl1hn, daB sich die neue Methode in der Praxis als
unbrauchbar erweist. UnmutsluBerungen der Richter nehmen zu. Unsicherheit und Willkür sind die Folge."
[translation supplied).
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The consequences to be drawn from the recognition that the relevant relationships are private law

relationships, are twofold:

First, as Tetley precisely describes it2S1 ,Juenger, MeDougaI, Lej1ar, and Weintraub252
, in their

theories, reflect the American propensity to treat all persons to a single event identically although

their interests, claims, and rights may he different. In fact, in a system ofprivate autonomy where

parties can choose whether and under which conditions they will contraet, the necessity to treat

persons being parties to different contracts equally does not cogently emerge. (One may, however,

aIso add that - in a complementary situation - a necessity to treat persons differently in tort based

actions remains unproved, either.)

Secondly, as Kegel points out2S3
, the American approach ofconstantly intenningling policies of

substantive justice with the law ofconflicts results in an obscure vanishing ofconflicts law in the

"'black hole' of substantive law". Justice with respect to the private interests must be a private

international justice, a conf/iets justice2S4
• Conflicts justice vests a due degree ofrespect as to foreign

legal systems and the cultures reflected by them. Substantive justice, as a second step, bas to be

sought by the proper application ofa particular legal system to a relationship; and where the forum

state wants to sat:eguard minimum substantive requirements (e.g. with respect to consumer protection

or labor law), ordre public reservations and mandatory clauses May be used to a reasonable extent.

There has, of course, been as much great admiration among European scholars for the American

conflicts theories as in the USA2SS ; nevertheless it seems that the international approach to resolve

the conflicts of laws might take a direction which is different from these very mode~ but as "single­

country multi-jurisdiction" inherently restricted mIes.
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Tet/ey, Ulntemational Conflicts ofLaws: Civi~ Common and Maritime" (1994), at p. 16, n. 44.
Weintraub, "Commentary on the Conflict ofLaws'7 (3 ed. 1986).
Kegel, "Patemal Home and Dream Home: Traditional Conflict of Laws and the American Refonners", 27
Am.J.Comp.L. (1979), 615 (617).
It May not be overlooked, however, that also Kegel admitted that "even if confliets justice has preference on
principle it must retreat in serious cases behind substantive justice"; although the rule-exception relation is
clearlyexpressed: ibd al p. 632.
See e.g. Siehr. "Domestic Relations in Europe: Economie Equivalents to American Evolutionists", 30
Am,J.Comp.L. (1982), 37 (71); Kegel, "The Crisis ofConfliet ofLaws", "The Crisis ofConflict ofLaws", 112
Recueil des Cours (l964-1I), 90 (at pp. 180-182). Apparently, Axel Flessner is the most recent protagonist ofa
"substantive justiee and equity" approach to the conflicts of laws in Europe who thoroughly elaborated his
approach in a treatise. See Flessner, "lnteressenjurisprudenz im intemationalen Privatrecht" (1990).
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The revolutionary element in the American approach is vested in its endeavor for substantive

justice, involving an essential element ofprejudice as to substantive law2S6
• The classical approach,

however, tries to avoid such prejudice. The reasons for that this classica1 approach proves pertinent to

the solution of the conflicts of laws question are manifold:

The "American Conflicts Revolution,,251 is national in its theory and practice. It bas emerged

mainly ta resolve conflicts of inter-state commerce. As Tetley observes: 'The American common law

system is re/atively uniform from state to state, as compared with Europe or the rest of the world.,,258

It must first be logically concluded tha~ these theories are developed mainly on the ground of

common but not under civillaw; second, that state govemments only promote their interests by

statutes where a different approach from "general notions" is indicated; and thir<L that the judges can

quite easily access and understand a different state's law and policy where such sporadical

interventions have occurred. In the described environmen~it is easy ta evaluate "governmental

interests" and "better", Le. more appropriate or more modem laws.

Rarely do American courts or writers consider the truly international problem2s9
, which creates a

situation different from the European - due to geographical facts, the Rome Convention on the Law

Applicable to C0t'tractua/ Obligations of 1980 creating a uniform European conflicts law260
, and in

England especially because of the Privy Councirs authority on other Commonwealthjurisdictions.

In the USA, the social and administrative realities are perceived to assign a very special task to

litigation. In order ta characterize this task one May apply Tetley ts261 terminology, as he re­

introduces Aristotle ts distinction between "distributive' and "corrective" justice: While the USA

hosts a more "corrective" social and administrative system, i.e. correcting lasses (compensate

damages) when they OCCUl, other countries May hast more "distributive" systems such as public
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As to an aviation case see e.g. Griffith v. U4 (Penn. Supr.Ct 1964), [1964] U.S.Av.R. 647.
Juenger, "Choice of Law and Multistate Justice" (1993), at p. 88.
Tetley, "International Conf1iets of Laws: Civil, Common and Maritime" (1994), al p. 17 [emphasis original}.
Cases such as Babcock v. Johnson (1963). 12 N.Y.2d 473 or Lauritzen v. Larsen (1953),345 U.S. 571 are
exceptions, as weil as the considerations by Weintraub, "The Extraterritorial Application of Antltrust & Security
Laws. An lnquïry into the Utility ofa 'Choic:e-of·Law' Approac:h", 70 Texas L.Rev. (1992), 1799.
Convention on the Law Applicable to Contrae:tual Obligations, opened for signature al Rome on 19 lune 1980,
80/934IEEC, 230.1. Eur. Comm. (No. L 266) 1 (1980). Hereinafter referred to as Rome COlTVention 1980. The
text is also reproduc:ed in North (ed), "Contrael Contliets" (1982), Appendix A.
Tetley, "International Conflie:ts of Laws: Civil, Common and Maritime" (1994), al pp. 21 et seq.
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health insurances, etc.262 To put it bluntly: the latter systems can afford a more systematic approach

because they are not forced to constantly escape from mIes in order to socially safeguard the

existence of e.g. wrongdoers from the legal standpoint who, nevenheless~as the socially weaker

would be unable to survive.

Furthermore, one must address the question whether it is really feasible to evaluate "competing"

govemmental interests. Does it conform with comity ofnations for a court to deem a foreign

govemment "uninterested"? And what exactly is subject to the analysis: interests or policies? And in

either case: whose interests - the govemment's or the person's condemed? Is it practically possible to

evaluate a foreign Iegal system as a '~better" law than another system, and at the same time respect all

legal systems? Again, rarely have these issues been addressed by American writers263
•

The traditional concepts, however, involve elements of respect before the régime of foreign

norms264
, based on the reasonable assumption that a government does not have a material interest in

prevailing application of its own law since private law govems by its very nature only relations

between private subjects. The balance, therefore, is to be sought almost purely on the level of

conflicts of laws265
. No regard is given to substantive law, i.e. the materia! outcome, unless ethic

fundamentals of~e state concemed are affected (ordre public reservations). Although the general

approach to the features of conflicts oflaws in the intemational arena owes due regard to culturally

and religiously highly-sensitive issues as weil as to secular issues such as the negotiability ofan air

waybill, the matters ofprivate international air law are not too far remote from the former highly-

(
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For details and references see Tetley, ibd
For an anempt see Lowenfeld, "Renvoi Among the Law Professors: An American's View of the European View
ofAmerican Confliet ofLaws", 30 Am.J.Comp.L (1982), 99. Nevertheless, questions raised such as by TetLey.
ibd, usually seem to be left unanswered.
As yet another example May serves the application of lex patiae as promoted by Mancini in his famous
inauguaral address at the University ofTurin "Della nazionalità comefondamento dei diritto delle genti"
(Unationality as the basis of intemationallaw''), 1851. Mancini's eva1uation procedes on the premisis of equal
treatment ofcitizens and aliens, and. since as far as private law is concemed the govemment cannot have an
interest in unconditional application of its own law which is tenitorially limited. the foreign lex patriae ;5 he to
recognized with respect ta foreign citizens, in absence ofa special choice of law by the panics 1n"olved to
govem their personal relationship. See also Mancini. P.S.• "II principio di nazionalita" (1920).
Especially promoted by Kegel, "The Crisis ofPrivate International Law", 112 Rec.d.Cours (1964-11), 91; Id,
Kege/, "Internationales Privatre<:ht" (5th ed. 1985), § 2. See also OLG Stungart (18 Dec. 1970 - 1 V A 2/70),
NJW 1971,994 (994): no evaluation ofa "better law", no prevaience ofa "culturally superior" law. See also
BGH(20 June 1979 -IV ZR 106178). 8GHZ 75,32 (41).
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sensitive issues: For instance, the capacity to enter into contractual relationships and the

compensability of non-economic damages affect these sensitive matters. Therefore, since the problem

al stake is true private inlernationallaw (i.e. conflicts of laws between nations), the - as opposed to

the American conflicts "revolution" - rather "traditional" approaches are those to focus upon in arder

to find practicable and internationally acceptable solutions.

Since very different features are involved in the multi-colored scenery of a nation' 5 legal notions

reflecting different cultural, religious, social and economic notions, emphasis should be given to the

aspect ofpractical foreseeability from the perspective of the parties involved in the contract of

international carriage by air, i.e. ta those conflicts mles that meet the requirement ofdetermining the

law whose application is to be reasonably expected by the parties, since it is closely connected to the

carriage266
• Quite often the criterion of uniform treatment of all passengers aboard an airplane is

mentioned267 . If this is understood to Mean the application ofthe same substantive law to each persan

on board, then the necessity of such a role is not seif-evident: E.g. there May he a 200 seat aircraft

operated by airiine A. 50 seats May be chartered by B and the respective passages sold to passengers

#1-50, and another 50 seats, #51-100, chartered by C who sold the respective passages to an

independent trav~l agent D who, finally, is party to the contracts ofcaniage with passengers #51-100.

Seats #101-200 are directiy sold by A. How can all passengers expect to he treated by the same

substantive law~68 They have different partners to their contracts of carnage and meet inside the

aireraft only because of economic convenience and arrangements of their contractual carriers, 50 that

an expectation of unifonn treatment in substance of different obligations269 cannot he expected by the

very nature of the relativity of contractual obligations. Furthermore, it appears more important ta

appiy a uniform conflicts of laws mie to all international carnages as one step to relieve the current

"open law situation,,270 as to conflicts than to achieve uniform treatment in substance for the mere

266 Accordingly, Alex Meyer. "SAS v. Wucherpfennig', 4 ZLR (1955),232 (235), looks for points ofcontact that
dominate ("behe"schen '') the legal relationship (applying fonner Gennan law).

267 Supra.
268 Similarly asks Tetley, .6lntemational Conflicts of Laws: Civil, Common and Maritime" (1994), at p. 19: '6Why

should ail vietims ofan aircrash be treated similarly if tbey contracted in different jurisdictions with the air
carrier?".

269 Obligations May e.g. difrer in locations of depanue and destination.
270 Sand, '6~Parteiautonomie' in intemationalen Luftbefbrdenmgsvertragen", 18 ZLW (1969), 205 (at p. :! 17).
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casualness of sitting in the same aircraft, especially in the perspectives ofpassengers #1-50 and #51­

100, respectively, in the example.

Equity forms an important part of alilaw, but it should not constitute a major criterion in the

process of resolving the conflicts of laws271
• Equity is a part of substantive law; it would be difficult

ta believe a major legal system might exist without remedies ofequity. In additio~ where the

fundamentals of a legal system could he violated by the consequent application of the proper foreign

law, ordre public reservations are indicated to resolve these very exceptional cases. ln general, the

doctrines to be applied ta serve private international justice should he sought from among

"traditional" notions such as [ex rei sitae, lex loci contractus, lex banderae, lex loci so/utionis, lex loci

executionis, lex loci /aesionis, lex loci delicti commissi, lex domicilii, lex patria, etc. A detailed

discussion in concreto with respect to the different subjects will be provided in the respective sections

of this study272 .

m. Party Alltonomy vs. Doctrinal Approaches

'~The first sol~tion which cornes to the mind ofany modem lawyer dealing with any contractual

relations is the application of the principle ofparty autonomy in the choice of law - lex voluntatis. ,,273

As mentioned supra, it is one of the fundamentals of modem private law, and it aIso affects private

internationallaw in that the parties' choice ofa certain legal system to govem their contract will be

given due regard274 .
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Supra.
For an overview ofdifferent points ofcontact see Lauritzen v. Larsen (1953),345 U.S. 571; Hellenic Lines v.
Rhoditis (1970), 398 U.S. 306. Müller. "Das internationale Privatrecht der Luftfahrt" (1932), at pp. 72 ff:; Riese.
··Luftrecht" (1949), at pp. 393-397; Id• •4Intemationalprivatrechtliche Probleme aufdem Gebiet des Luftrechts",
7 ZLR (1958),271 (280); Mi/de. "The Problems ofLiabilies in International Caniage by Aïr"(1963); Id.
"Confliets of Laws in the Law of the Air", Il McGill L.J. (1965), 220 (245) ; Sand, ~'Paneiautonomie' in
internationalen Luftbefbrdenmgsvertrlgen", 18 ZLW (1969), 205 (217); Frings. "Kollisionsrechdiche Aspekte
des internationalen Luftberfbrderungsvertrages". 26 ZLW (1977), 8; Mankiewicz. "Liability of the International
Air Carrier (1981), al p. 4; MagdeJénat• ...Air Cargo" ( 1983), at pp. 39 ft; Lagerbergt Contlicts of Laws in
Private International Air Law (Thesis, IASL, McGill; 1991), pp. 6-20; Den/ing-On. "Schweizcrisches und
internationales Luftrec:ht" (1993), at pp. 78-93.
Mi/de, Conflicts ofLaws in the Law ofthe Air, Il McGilI L.J. (1965),220 (243).
On the relevance ofa selection ofthe applicable law by the parties see esp. Haudeclc, "Die Bedeutung des
Parteiwillens im intemationalen Privatree:ht" (1931). Haudeck's publication bas becn honoured to be "the best



(

58

ln the absence ofa choice, a doctrinal approach is indicated. As far as common law litigation is

conceme~ the doctrinal approach bas ta follow the concepts developed by the courts; as far as the

development of law (leges ferendae) and the theory ofcognition (Erkenntnistheorie) are conceme~ it

is pertinent to discuss and recognize the favorable solution(s). This discussion must take place with

respect to each of the different particulars at issue (contracts ofcarnage, insurance, aircraft purchase,

finance, and the creation of security rights).

1. The Proper App6catiOD of lex voluntlltis: voluntas aperta

Probably the MOst significant legislative piece of work from the last one and a balf decades with

respect to the contlicts of laws is the Rome Convention of 1980 on the Law Applicable to Contractual

Obligations27s
• Today, it is implemented by virtually all member states of the European Unio~ even

though in a number of states the Convention is still subject ta immense controversy (in England e.g.

the implementation of the Convention bas been characterized as an incapacitation ofthe English

COurts
276

).

(
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treatiese on the autonomy of the parties" by M. Wolff. wfhe Choice of Law by the Parties in International
Contracts", 491uridical Review (1937), 110, at p. 121, n. 1.
The Convention is reproduced in O.J. 1980 L 266/1. A report written by Giuliano and Lagarde was aise
published in O.J. 1980 C 28211. For a general evaluation of the Convention see the contributions in North (ed.),
"Contraet Confliets" (Amsterdam, New York, Oxford 1982); Morse~ "The EEC Convention on the Law
Applicable to Contraetual Obligations", 2 Ybk.Eur.L. (1982), 107 ff.; Lagarde, uThe European Convention on
the Law Applicable to Contractual Obligations", 22 Va.J.Int.l. (1981), 91 ff:; De/aume. "The European
Convention on the Law Applicable to Contraetua1 Obligations: Why a Convention?'\ 22 Va.J.Int.l. (1981), 105;
Juenger. "The European Convention on the Law Applicable to Contraetual Obligations: Some Critical
Observations", 22 Va.J.Int.L. (1981), 123; Id. "'Parteiautonomie und objektive Anknüpfung im EG­
Übereinkommen zum intemationalen Vertragsrecht - Eine Kritik aus amerikanischer Sicht", 46 RabelsZ (1982),
57; Mann, "The Proper Law in the Conflicts ofLaws"~ 36 I.C.L.Q. (1987),437 ff.; Lando. "The EEC
Convention on the Law Applicable to Contrae:tual Obligations'~, 24 C.M.L.R. (1987), 159 ff.
Mann, "The Proper Law ofContract - An Obituary", 107 L.Q.R. (1991), 353 if. (354). His view is supported by
McLachlan, "Splitting the Proper Law in Private International Law". 61 BitYbk.Int.L. (1990)~ 311 ft:
The Gennan review ofprivate intemationallaw is commented on by Lorenz, "Vom alten mm neuen
intemationalen Schuldvertragsrecht", IPRax 1987, 269.
Genrally see also Lando. "European Contraet Law", 31 Am.1.Comp.L. (1983),653, who points out that the
challenge in Europe is very different from the fonunlation of Restatements in the USA. While in the USA the
Restatement simply reiterates existing law, "The Principles ofEuropean Conttact Law have to be stablished by a
more creative process"~ ibd at p. 657.
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Art. 3 (1) of the Rome Convention 1980 displays what bas been '40created" (to apply Lando 's

phrase277 ) into European contraet law: "A contraet shall be govemed by the law chosen by the

parties.n

The notion ofa deliberately selectable proper law ofthe contraet does not concur with the

approaches ofearly concepts applying objective tests referring to localizing factors, either in the

literai sense (locus regil aclUm) as e.g. in the Canonist doctrine ofthe 12th century278, or by

localizing the legal relationship, as e.g. by von Bar279
• Although it was no one less than von Savigny.

the promoter of the famons situs theory, who favored party autonomy280 ,Juenger finds that the

principle of party autonomy prevailed "against all notions oflega! theory,,281 . As a matter offact, it

appears only consistent with private law and sensible that if the parties cao choose where to conclude,

to perfonn, etc. the contract, and thus indirectly influence the law governing the legal relationship,

they must he able ta direclly choose the applicable law by reference as welle Therefore, it is little

surprising that private autonomy as to the selection ofthe applicable law to a contraet bas become a

"common asset ofall developed legal systems,,282 .

As to a briefoutline of the strains of the lex vo/untalis, although scholars cheer Dumoulin as the

alleged initiator ~f this concept283 , it was already Huber who had recognized the parties' autonomy to
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Supra.
The phrase locus regit actum was coined by ltalian glossators and their French colleagues. See BattifoULagarde.
UDroit intemational privé'" Il (7 ed. 1983),257; Lagerberg. "Conflicts ofLaws in Privatc International Air Law"
(Thesis., lASL, McGiIlI991), at p. 5. Juenger, "Choice ofLaw and Multistate Justice" (1993), at p. 13
charaeterizes them as the inventors of"multilateralism" in the fonnulation ofconflicts approaches. As to this
important distinction between "one-sided" and "all-sided" Mes see M. Wolff, "Private International Law" (2 ed.
1950), at. p. 96.
Von Bar, "Theorie und Praxis des IPR" (2 ed. 1889), at pp. 4 ff. [Also published as translated: ''The Theory and
Practice ofPrivate International Law"; 2 ed. Edinburgh: W. Green & Sons]. See also LewaJd. "Das deutsche
IPR" (1931), at pp. 200 ff.
Von Savigny, "System des heutigen ROmischen Rechts" VIII (1849), al pp. 206,210 et seq.
Juenger. "Parteiautonomie und objektive Anknüpfung im EG-Obereinkommen zum Intemationalen
Venragsrecht - Eine Kritik aus amerikanischer Sicht", 46 RabelsZ (1982), 57 (63): "Dennoch bat sich das
Prinzip der Parteiautonomie gegen aile rechtstheoretischen Anfeindungen durchgesetzL" (English translation
provided].
Juenger. ibd at p. 64: "Somit erstaunt es nicht. daB das Prinzip der Parteiautonomie scit geraumer Zeit
Gemeingut aller entwickeiten Rechtssystcme geworden ist." [English translation provided].
Batiffo//Lagarde. "Droit international privé" (6 ed. 1976) at p. 231; Cheshie/North, "Private International Law"
(10 ed. 1979), at p. 21; Raape/Sturm. l'Internationales Privatrecht" (6 ed. 1977),407. See also Chau\1eau. l'Droit
Aérien" (1951), p. 123.
Gamil/scheg, "Ocr Einflufi Dumoulins aufdie Entwicklung des KoUisionsrechts" (1955), at pp. 110-121 renders
proof to the conttary.
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select the applicable law in that he pronounced that the lex loci contractus shall not he applicable if

the parties had considered a different legal system284
• This thought was adhered to by Lord Mansfield

in his famous obiter dictum in Robinson v. Bland (1760)28s , to he further continued in Gienar v.

Mieyer (1 796)286 and ever since287 . In the US~Chie!Justice Marshal aIso adhered to these previons

thoughts in Wayman v. Southard (182Si88
; it influenced Joseph Story289 , was for sorne reason not

acknowledged by the Restatement First, but now forms part of the Restatement Secontf90 . In France,

the Cour de Cassation rendered a leading decision recognizing the principle ofparty autonomy as to

the choice of law291
• In Canada, if the parties have expressly selected a proper law, in the absence of

vitiating factors, this choice will be upheld by the COurts
292

• In Denmark293 and Sweden294 the

principle of party autonomy is also accepted, as it is in the codes ofSwitzerland29s and Germany296 .

Accordingly, the lex vo/unlatis has been held readily applicable in air law as weil as space law297 .

Since air and space law are not separate areas but part of generallaw, the application of general

doctrines should not face any obstacles. Thus the choice-of-Iaw freedom was recognized by the
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Huber, UPraelectiones Iuris Romani et Hodiemr' (1747), lib. l, tit. 3 no. 10, atp. 27 et seq.
Robinson v. B/and (1760), 1 Black W. 256; 96 E.R. 141.
Gienar v. Mieyer (1796),2 Hy. BI. 603.
Sec e.g. Cheshire/North, "Private International Law" (Il 00. 1987)~ at p. 451.
Waymœl v.'"Southard (1825),23 U.S. (l0 Wheat.) 1,48.
Story, n Commentaries on the Conflic:t of Laws" (7 ed. 1872), at pp. 275; 326.
Restatement (Second) ofthe Conflict ofLaws (1971),558, al §§ 186 et seq.
American Trading Co. c. Quebec Steamship Cao. Ltd (Cass. - Fr. - 1912), Journ.dr.int.priv. 1912, 1156.
Vita Food Prod fnc. v. Unus ShippingCo., [1939] A.C. 277; Mi//er & PartneTs Ltd v. Wi/Worth Street Estates
Ltd [1970] A.C. 598 (603); Drew Brown Ltd. v. Te Orient Trader, [1974] S.C.R. 1286.
Lando, "Kontraktstatuttet" (3 ecl 1981), at pp. 99-109.
SkDndia v. Rilcsgaldslcontoret, (1937) Nytt Juridiskt Arkiv 1 (Sweden). See also Bogdan~ "Svensk internationell
privat - och processratt" (3 ed. 1987),205; Lager6erg, "Contlie:ts ofLaws in Private International Air Lawn

(Thesis, IASL, McGil1; 1991)~ at p. 7.
Bundesgesetz v. /8.12.1987 über dos linternatiOlltlle Privatrecht (fPRG) (Dbl 1988 15-60), Art. 116 (Swiss
Federal Statute on Private International Law of Dec:ember 18, 1987; English translation provided in 37
Am.J.Comp.L. [1989]~ 193, at 223).
On Swiss law prior to the refonn see Aubert, "Les contrats internationaux dans la doctrine et la jurisprudence
suisses", 51 Revue critique de droit intemational privé (1962), 19 (33-39). On the refonn sec Samuel, "The New
Swiss Private Intemational Law Act", 37I.C.L.Q. (1988),681. The novelty of the Swiss code is pointed out by
Simeonides, "The New Swiss Conflicts Codific:alion: An Introduction", 37 Am.J.Comp.L. (1989), 187. For a
comprehensive treatise on the new code sec SchJryder, "Das neue IPR-Gesetz" (1988), and Dessemontet (ed.),
"Le nouveau droit intemaional privé suisse" (1988).
Art. 27 EGBGB (Einftihrungsgesetz zum Biirgerlichen Gesetzbuch in der Fassung vom 25. Ju/i 1986) - BGBl. 1,
1142. - a.F.
On the refonn see Wegen, "Federal Repulic ofGennany: Act on the Revision ofthe Private International Law",
27 I.L.M. (1988), 1.
Sec Sand, ".Parteiautonomie'" in intemationalen Luftbetbrdenmgsvertragen, 18 ZLW (1969), 205 and the
examples cited there. As to space law see Jenks, "Space Law" (1965), al p. 295.
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Institute de Droit International in its Brussels Resolution of 1963298 ,Art. 5 (1)299 . Summarizing, an

express choice of law will he held valide

2. Determination ofa Conclusive Will? - A Critique

The proper application of lex voluntatis implies an inquiry ofthe will ofthe parties: Should their

mincis, based on the same expectatioDS, have agreed upon a certain choice of law, then this is a proper

and conclusive stipulation constituting a conttaet ofreference (Verweisungsvertrag), even ifnot

expressed. Such implied choice of law May he found in references to a certain jurisdiction or an

arbitration clause submitting disputes to a particular country. As Lagerberg states300 exarnining

English law, other such indications May he the parties' residences, the nationality of the parties

involved, the language and terminology used, currency ofpayment, style of documents and similar

circumstances, an approach he characterizes as "clearly a subjective method".

However, what is deemed "subjective" is ultimately determined by a normativistic301 approach, an

approach applying legal evaluations rather than simple facts such as the fact ofa clear express

selection ofthe l~w by the parties (e.g. "This contraet shaH be govemed by ... law"). This is where

differences between an express and an implied selection reside.

Usually the parties of a contract of carriage merely bear in their mind the socio-economic effects

of their agreement: transportation for consideration. The idea ofa true choice of law governing their

agreement is no! a factum. And even if such an idea was present in the minds of the parties, who is to

298

299

300
301

50 Annuaire de l'Institut de Droit International II (1963), pp. 373·376. For a critical discussion see Mi/de,
"Conflicts of Laws in the Law ofthe Air", Il McGiU L.J. (1965),220.
On Art. 5 (1) see Ma/cQrOll, "Conflits de lois en matière de droit aérien", 48 Annuaire de l'Institut de Droit
International 1(1959), p. 386.
Lagerberg, "Conflicts ofLaws in Private International Air Law" (Thesis, IASL, McGilI; 1991), pp. II et seq.
As to the notion of normalivism (whose true sense is sometimes difficult to access for thase exclusively educated
in the traditions ofcommOR law) sec Binder, "Philosophie des Rechts" (1925), al pp. 686 ff., explaining why
legal sciences are ~'normativesciences" (Normativwissenschaften). Ta respectfully simplify and bring it down ta
a single sentence: The judge has to discover the legal ruIes, i.e. the norm, that govems a cenain social
relationsbip al issue. One May then discuss as ta who creates or bas created the role and where it is uitimately
vested (in the society or merely in a statute or legal decision). For this discussion sec e.g. Binder, ibd. and al p.
230: justice is not vested in the rule, in the norm. but justice is vested in the relationship between the ",le and a
certain, dermite notion (ofjustice) (Rechtsidee). This supports understanding the necessity for a teleological
consideration.
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prove it? Furthennore, from a practical point ofview, when a contraet ofcaniage is agreed upon,

making use of the lATA standard clauses without a choice of law mIe, whose mincis should he the

decisive ones to determine a silent but conclusive will ta pinpoint a certain law to govem the

contract: the executive general of the carrier and the employer ofa business traveler, or the travel

agent who sells the ticket and the passenger?! Such tests MaY he called "subjective". More ftankly,

however, they merely represent what is legally deemed "subjective", as is shown, for instance, by the

requirement occuning in some jurisdictions that contracts exceeding a certain amount ofmoney he in

written forme In the latter example the form requirement supersedes the will. Similarly, in the fonner

case (choiee oflaw), an appropriale point ofeontact bas ta be looked for, scil. what is nonnalivly

deemed appropriate - such appropriation is subject ta legal and not ta factual considerations.

E.g. the Gennan conflicts of laws rules fonnerly applied an approach which first examined the

expressed choice of law by the parties. In the absence ofan express choice, a conclusively "implied"

choice had to he evaluated. If such choice was not implied in the conttact, either, as a subsidiary

solution, a hypothetica/ analysis ofwhich law the parties would have chosen if they bad taken a

choice would have had to take place. However, the Une between the second and the third prong of this

approach is diffi~ult to draw in practice and rather ofan academic chamcter; in 1985 the hypothetical

approach was replaced by an objective test involving rebuttable presumptions according ta different

points of contace02
.

Similar to what the German Federal Supreme Court (Bundesgerichlshoj; BGH) had already found,

in absence ofan express choice of law, the Canadïan courts will ascertain the proper law objectively

in the light of the facts and circumstances ofeach case, having regard to factors such as the place of

contracting, the place ofperformance, the place of residence or the principal place ofbusiness of the

parties, the subject matter of the contraet, the language or the money used - any factor which connects

the contractual relationship ta a particular system of law303
• A reference as to inferred party

(
302

303

See Art. 28 EGBGB. For a detailed discussion of the former law see Kegel, "Internationales Privatreeht" (5 ed.
1985), pp. 374-386. That the former approach was more nonnativistic than a subjective test was already clearly
expressed in BGH (18 Oct. 1965 - VII ZR 171/63), BGHZ 44, 183 (186).
ELier v. Kertez, [1960] O.R. 672 (682 f.); Imperial Life Assurance Co. v. Colmenares, [1967] S.C.R. 443;
O'Brien v. CPR, [1972]3. W.W.R. 456; Arnoldsen Y Serpa v. Confederation Lifè Assac. [1974] 2 O.R. (2d) 484.
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intentions bas been held unnecessary and misleading; instead of following a legaIfiction ofpresumed

intentions, the courts have to follow an objective test which applies the ÏDdieators mentioned above

and which is "formulated solely on the basis ofthat system of law with which the transaction bas its

closest and MOst real connection,,304 .30S Almost verbatimly the same wording as used by the

Canadian Supreme Court in its leading decision306 , had already been applied by the Austrian learned

jurist Walker in his treatise on private internationallaw when he speaks of "presumptive intentions"

and "fictious covenants ofthe contraet,,307 .

Although "presumed party intentions" should "a1ert" the judge308 to apply due care in exarnioing

and researching the true intentions ofthe parties involved309
, it apparently opens the door widely for

the court to impose its own interpretations ofpoliey on the parties' intentions. Sorne find this simply

"misleading,,310 . Others, sueh as Kegel, consider the consistence of such notions (presumed party

intentions) as "legal caoutchouc,,311 , in spite of the fact that the Rome Convention 1980 bas forced

western European states ta (re-) introduce ie l2
.

It appears that the use of indications is a means ofnormativity, applied by the court concemed in

order ta reach a decision according to the principle ofgood faith and equity. Consistently, in absence

ofan express ch~ice oflaw there is no "purely subjective method" ofuniversal acceptance since

notions of normativism vary rU/ex caoutchouc ''). Ultimately the test is an objective one giving due

regard to the circumstances of the conttact.

304
305
306
307

308

309

310
311

312

Bunker, "The Law ofAerospace Finanace in Canada" (1988), p. 325.
EtIer v. Kertesz (1960),26 D.L.&. (2d) 209; Imperial Life Assurance Co. v. Colmenares. [19671 S.C.R. 443.
Imperial Life Âssurance Co. v. Colmenares. [1967] S.C.&. 443
Walker, uIntemationales Privatreeht" (1921), at p. 342: uAuch der 'pntsumptiven Intention' der Parteien, der
'tingierten Parteibestimmung' wird Foige gegeben.".
Lorenz, "Vom alten zum neuen intemationalen Schuldvertragsrecht", IPRax 87, al p. 271: "The subjective
formula alens the judge to examine the perspective ofthe panies." [l'Die subjektive Formel mahnt den Richter,
sich in die Rolle der Paneien im Zeitpunkt des Vertragsabschlusses zu versetzen" - English ttanslation
provided].
Martin Wolff, "The Choiee ofLaw by the Parties in Intemational Contraets", 49 Juridieal Review (1937), 110 (at
pp. 130-132).
Bunlcer, "The Law of Aerospace Finanace in Canada" (1988), p. 325.
Kege/, "Internationales Privattecht" (5 ed. 1985), at p. 396: ·'Art. 27 (realer Paneiwille) [Art. 3 Rom-Abk.]: Die
Paneien kônnen das VerttagSstatut wlhlen (Il); die Wahl muB ausdrücklieb sein oder sich 'mit binreiehender
Sicherheit aus den Bestimmungen des Ventages oder aus den Umstanden des Falles ergeben' (Kritik:
Kautschuk)".
"The choiee must be demonstrated with reasonable eenainty by the tenns of the contract or the circumstances of
the case" - Art. 3 (1) [2].
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Therefore, the assumed will ofthe panies is read into the contraet and is based on certain

indications whose value is assessed by a third perso~ namely the judge, and therefore does not

provide for a recommendable point ofcontact. Inst~ the indicating criteria themselves are to he

examined as to their reasonableness to serve the purpose of rendering an appropriate solution ta the

conflicts of laws problem in contracts of international caniage by air.

3. Restrictions ofParty Choiees

Although the freedom ofthe parties to select the applicable law is held readily applicable in air

law, there are certain restrictions. In air law, mainly two aspects are involved: fraus /egis committed

by illegally evading to a different jurisdiction by the parties313 , and contrats d'adhésion which may

state an explicit choice but do not represent a proper application of the lex vo/untatis.

For instance, under the Warsaw Conventio~Art. 32 provides for a mandatory character of the

liability rules to the extent that the carrier cannat contract out ofbis liability as established in the

Convention, 50 that a "choice oflaw clause would have ta be fonnulated very carefully,,314.

Furthermore, the..number of legal systems available is considered limited ta either the laws of the fora

under Art. 28 ofthe Warsaw Convention31S or at least the circle of states that are a party to the

Convention316
•

Moreover, the Maxim of complete private autonomy postulates equal bargaining power of the

parties involved. Neither do the parties of a contraet ofcarriage by air bargain the covenants of the

contract (unless the demand ofa major business customer, conceivable solely in cargo transportation,

matches the economic size of the carrier), nor bas the customer the 0pp0rtunity to influence any

(

313

314
315
316

Especially Canada proceeds into new dimensions after Moguard Investmentr Ltd v. De Savoye (1990), 76
O.L.R.4th 256; [1990] 3 S.C.R. 1077: see Hunt v. T & N p/c., 1090.L.R.4th 16; [1993] 4 S.C.R. 289. On the
development see &linger. "The ConstitutionaliDtion of the Confliet ofLaws", 25 Can.Business L.I. (1995), 38;
FinJcJelLabrecque. "Low Cost Legal Remedies and Market Efficiency: Looking Beyond Moguard", 22
Can.Business LJ. (1993), 58 (at pp. 82 ff.).
Mi/de, "Confliets of Laws in the Law ofthe Air", Il McGilI L.I. (1965), 220.
See e.g. Riese, "Luftreçht" (1949), atp. 470.
See e.g. Guldimann. "Internationales Lufttransponrecht" (1965), al p. 181. The practical significance of this
aspect is certainly somewhat reduced facing the list of Warsaw Convention parties (see 18 AnD.Air Sp.L. II
(1993), pp. 374-379).
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single condition. The customer is subjected by a "thicket ofConditions ofCarriage',)17 , bis

agreement is a fiction, and the notion ofa true "contract ofreference" (Verweisungsvertrag) is a Mere

illusion. The legal remedies developed in many jwisdictioDS serving consumer protectio~ especially

with respect ta contrats d'adhésion, would apply. Apparently in order to avoid uncertainties

conceming the validity ofsuch clauses, lATA did not continue 10 make use ofchoice-of-Iaw

provisions318
•

But aIso with respect to contraets of insurance, considerations ofpublic policy may influence a

choice of law, even if it is stipulated among business parties ofequal bargaining power319
•

4. Objective Tesu:

The Currently PrevailiDg Doctrines and the FralDework of Air Law

The forward trend in the development ofprivate intemationallaw is directed at the application ofa

"closest relation test", supplemented by a number ofguidelines and presumptions when a legal

relationsbip is most closely related to a certain legal system.

In the USA, ~e Ilmost significant re!ationship " test of the Second Restatement20 requires the

court to apply the law of state which bas the closest relationship ta the parties and the contents of the

contraet at issue, as far as considered relevant by state policies (supra). The factors which have to be

given due regard are: the place ofcontraeting; the place ofnegotiation of the contraet; the place of

performance; the location of the subject matter of the contract; and the domicile or place of

incorporation or place ofbusiness of the parties. This doctrine is applied in severa! jurisdictions in the

USA, including e.g. Illinois321 and Texas322
•

317 Kaufman, J. in Lisi v. AlitaJia {2nd Ciro 1966),9 CCH Avi. 18,374 (18,378), quoting MaeMahon, J. delivering
the opinion in the previous instance.

318 The pre-war version from 1931 (50 called U Antwerp version") contained a choice-of-jurisdiction provision in
Art. 22 (4) (1) (passengers) and An. ~1 (4) (1) (cargo), contemplating at the same tinte application of the [ex

fori.
319 The issue being the coverage ofe.g. punitive damages. For a discussion see infra.
320 Restatement (Second) ofContliets ofLaws (1969).
321 Champagnie v. O'Neill Constr. Co. (1979), 77111.App.3d 136 = 395 N.E.2d 990.
322 Dunean v. Cessna Airer. Co. (Tex. 1984),665 S.W.2d 414.
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Not substantially different from the "most significant relationship" test is the "center ofgravity ..

test. Not greatly applicable in the USA, it authorizes the court to examine aIl significant factors which

might he pertinent to select the law of the state to which the contraet bas the greatest number of

contacts.323

In Canada, if the parties have not selected the proper law, the courts will ascertain the proper law

objectively in the light ofthe facts and circumstances of each case, having regard to factors such as

the place where the contract is concluded, the place of performance, the place of residence or the

principal place ofbusiness of the parties, the subject matter of the contract, the language or the money

used - any factor which connects the contraetual relationship to a panicular system ofla~24 . By

ascertaining the proper law ofthe contraet, courts ought not to unduly frustrate the intention of the

parties to enter into contraetual relationships by selecting a system of law ta govem the contraetual

obligations which would invalidate the contract325
•

In Europe, the legal systems have become visibly shaped by the Rome Convention 1980, providing

in Art. 4:

'4(1) To the extent that the law applicable ta the contract has not been chosen in
accordance with Article 3, the contraet will be govemed by the law of the country with
which it is most closely connected. [...]

(2) [...] it shall be presumed that the contraet is MOst closely connected with the country
where the party who is to affect the performance which is characteristic of the contraet bas,
at the time ofconclusion ofthe contraet, bis habituai residence, or, in the case ofa body
corporate or unincorporate, its central administration. However, if the contract is entered into
in the course of that pany's trade or profession, that country shall be the country in which
the principal place ofbusiness is situated. [...]

(4) A contract for the carriage ofgoods shaH not be subject to the presumption in
paragraph 2. In such a contraet ifthe country in whic~ at the time the contract is concluded,
the carrier has bis principal place ofbusiness is also the country of in which the place of
loading or the place ofdischarge or principal place ofbusiness of the consignor is situated, it
shaH be presumed that the contract is most closely connected with that country."

(

323
324

325

Margo. "Conflicts of Laws in Aviation Insurance", 19 Air Law (1994), 2 ff. (3).
ELIer v. Kertez, [1960] a.R. 672 (682 f.); Imperial Lifë Assurance Co. v. Co/menares, [1967] S.C.R. 443;
O'Brien v. CPR., [1972] 3. W.W.R. 456; Arnoldsen YSerpa v. Confederation Life Assac. [191~J 2 a.R. (2d) 484.
Unless in the very exceptional cases where such a conlc:usion is overwhelmingly called for. N. V. HandJ M.J.
Smits Import-Exportv. English Exporters (London) Ltd [1955] 2 Lloyd's Rep. 311; Coast lines Ltd v. Hudig
and Veder Chartering N. V. [1972] 2 Q.B. 34; Sayers v. Int. Dri/lig Co. N.B. [1971] 1 W.L.R. 1116. The English
precedents are found applicable to Canadian law by Bunker, '1"he Law of Aerospace Finanace in Canada"
(1988), at p. 321.
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One must, however, face the question \vhether a "closest relationship test" is useful as to the

interests ofair law.

With respect to the contraet ofcarriage, such a test must - respectfully .. he considered as vague, or

even meaningless: If a "closest eonnection to the carriage by air" is eonsidered the solution of the

question as to which law applies, then we would be much hetter ofIby simply choosing one ofthe

traditional doctrines listed above .. thereby, ifnot perfeet solutions in every single case, at least

creating certainty. And even a look at the ancillaries and guidelines as to how the closest relation can

be ascertained (country, domicile, performance ete.) reveals that "everything is possible" in the

coW'Se of legal evaluation and decision-making. This could he avoided by applying a single clear

doctrine that would decide whether it is the law of the country of the place where the contract was

concluded, the country ofongin or of the destination, the country where the passenger,

shipper/consignor/consignee or the carrier is domiciled, etc. Especially de lege ferenda (with respect

to a revision of the Warsaw System) this approach is not recommendable. It May he noteworthy,

nevertheless, that the Rome Convention 1980 contains, in Art. 4 (2), a presumption that the closest

relation is vested with the law ofthe place where the party having to eireet the characteristic

perfonnance of~e contraet bas its principal place ofbusiness. This, however, is only valid if the

party enters into the contract in the course ofits ordinary course ofbusiness. Not only are e.g.

upackage tours" and the carriage of goods treated differently (Art. 4 (4)326, but this presumption also

still remains a mere presumption - law courts and legal writers may depart from il, creating legal

disunification. Its value is, therefore, rather limited.

In contracts of aircraft purchase, this approach may be more appropriate; however, there are

special conventions dealing with international sales of goods May apply327 .

In contracts of insurance, public poliey may exclude or dietate certain guidelines. This e.g. is the

reason why the Rome Convention 1980 expressly exciudes contracts of insurance from its scope and

leaves this issue open for special EU legislation328
.

( 326

327
328

Schultsz."The Concept ofCharacteristic Performance and the Effect of the E.E.C. Convention on the Camage of
Goods", in: North (ed.), "Contracts Conflicts'· (1982), pp. 18S fI:
For details see infra.
For details see infra.
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Finally, it must be remembere~what is the objective ofdefining legally relevant points ofcontact'

in the resolution of the conflicts of laws.

As Kegel puts it:

"The objective of every rule ofprivate intemationallaw is to determine the closest relationship. If

legislation cannot reach this goal, it should keep silence and leave the task to tind solutions to

jurisprudence and legal teaching. It appears especially inappropriate, if the codified law mentions a

point ofcontact, but, nevertheless, bas a 'closer relationship' prevail, applying the proverb 'Drom

prüfe, wer sich ewig bindet, ob sich nicht noch was besseres findet'. By contrast, jurisprudence and

legal teachings mayapply 'closest relationship' notions, in arder to remember the objectives of

private intemationallaw or to reject inappropriate points ofcontact.,,329

Finally, the conclusion is that it is evidently necessary to discuss the application of traditional

choice of law notions with respect to the different aspects ofprivate air law, depending on the

contraet concemed: carriage, insurance, purchase, finance, creation of security rights.

IV. Scope of Application of the Applicable Law

Once a certain legal system is held applicable to a legal relationship, its scope ofapplication

embraces the interpretation oflaw, in contracts the interpretation of the contraet, the perfonnance,

consequences of the breach ofobligations, the extinguishing ofobligations, prescription, the nullity

of a contraet and its consequences, etc. This is especially reflected by the Rome Convention 1980 in

Art. 10. AIso ofparamount importanceis that the Giuliano-Lagarde-Report does not indicate any

controversy as to these aspects330
• Traditionally, matters of procedure have been subject to the [ex

329 Kegel, '''lnternationales Privatrecht" (5 ed. 1985), § 6 14 b.cc'9 at pp. 174 et seq.:
UAufgabe jeder Nonn des IPR ist. die jeweils engste Verbindung zu bestimmen. Wenn der Gesetzgeber das nicht
kann, soUte er schwelgen und Rechtsprechung und Lehre das FUllen der LUcken Uberiassen. !nsoe::.unriere macht
mIBigen Eindruc~ wenn das Gesetz AnknUpfimgen nennt, dann aber Ingstlich die engere Verbindung vorgehen
IIBt nach dem Motto: 'Drum prOfe, wer sich ewig bindet, ob sich noch was besseres tindet.'
Rechtsprechung und Schrifttum dagegen dtlrfen die •engste Verbindung' amufen9 um an die Aufgabe zu
erinnem oder rechtspolitisch falsche AnknOpfungen zurockzuweisen. t9 [English translation provided].

330 Report, comments under Art. 10.
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fori. Tetley, however, goes even a step further, promoting an iDnovative approachJ31 in doing away

aIso with the strict distinction between substance (any law) and procedure (strictly lex fori), which

may be characterized as a "'loosening" of the rigidity of the procedure-lufori connection332
•

331

332

Tel/ey, "International Conrlicts ofLaws: Civil, Common and Maritime" (1994), ch. Il, 111- pp. 37 tI; 45 ft: (esp.
pp. 49 tI:).
Already the revised Swiss code on private international law of 18 Dec. 1987 has set aside these traditional
categories, and has therefore been charaeterized as uthe fust statute in Europe to overcome the traditional
division between procedural and substantive law". See Symeonidis, "The New Swiss Confliets Codification: An
Introduction", 37 Am.J.Comp.L. (1989), 187, al 188.
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c. Chapter Three: Tbe specifie Part

1. The Law GovemiDg tbe Contraet ofCarriage

1. The Applicable Unified Law and Its Shorteomings

Albeit the Warsaw Convention on the Unification ofCertain Rules Relating to International

Carriage by Air of 1929, being one ofthe MOst important private law conventions in the world, was

created to solve uncertainties as to which law govems an international carriage by air, one cannot

postulate that all conflicts of laws problems have been solved by the drafting ofthe Convention333
•

As pointed out in the General Part, the international unification of law bas always been limited to

certain aspects; the remaining issues, the lacunae or gaps, have to be filled with domestic law (which

may weIl be domestic law as unified under another private law convention334
). A prerequisite to this

process is to ascertain whichèlomestic law applies, requiring a conflicts of laws approach. With

(

333

334

Alex Meyer in his note on SAS v. Wucherp/ennig has been quoted by San~ "Choice ofLaw in Contracts of
Intemationàl Carriage by Air" (Thesis, IASL. McGill; 1962), p. 6 with the words "once the Warsaw Convention
is held applicable. it is superfluous to ask which nationallaw govems the carnage.'· In fac~ there is a decisive
part ofhis statement missing (sec 4 ZLR [1955],232): "state law would only apply as fU' as the Warsaw
Convention refers ta it or state law is to apply addit;ona/Iy." [Translation provided. emphasis original].
As Morris, '~The Scope of the Carnage ofGoods by Sea Act 1971",95 L.Q.R. (1979), 59 (66) correctly points
out: "The truth is. surely, that when an international convention on the law oftransport is given the force of law
in the United Kingdom, its provisions apply to ail disputes within ilS scope regardless ofthe proper law of the
contract. This is certainly true of the Warsaw Convention on carnage by air." [Emphasis added].
Dett/ing-Ott. "Internationales und schweizerjsches Lufttransportrecht" (1993), al p. 64 also confinns tbat ''the
judge has to answer the question as to the proper law ofthe contract" [nDas bdeutet. dass der Richter die Frage
nach dem auf die Befbrdenmg anwendbaren Recht zu beantwonen hat." - English translation provided]. See aiso
Ruhwedel, "Der Luftbetbrdenmgsvertrag (2 ed. 1988), at pp. 26 et seq.; Gu/dimann. "Internationales
Lufttransportrecht'· (1965), Art. 24. N. 8; Bogdan, "Conflict of Laws in Air Crash Cases: Remuks from a
European's Perspective'" 54 JALe (1988). 303 (326).
E.g. the payment for the caniage by cheque or by bill--of-exchange is not governed by the WQI'saw Convention,
but in Europe by the domestic laws as unified underthe Geneva Conventions 0/7 June 1930 and 19 A/arch 1931
(for the unification ofndes relating to cheques and bills-of-exchange). The U.S.A., Great Britain and Spain,
however, have not acceeded to these uniform law conventions (see the infonnation provided by Cm. von Bar,
"Internationales Privatrecht'·, vol. 1(1987), n. 76 rat p. 60]), although bath means ofpayment are ofmajor
significance also for those states. As to the economic significance sec e.g. Froehlingsdorf, '~Besonderheitendes
spanischen Wechselrechts'\ IPRax 1983.251.
It would therefore he incorrect to say that where the law as unified under the Warsaw Convention docs not
apply, unified law would not apply at ail.
For a compehensive study as to the confliets between international conventions sec Majoras, "Konflikte
zwischen Staatsvertragen auf dem Gebiete des Privatteehts", 46 RabelsZ (1982), 84.
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respect to the Warsaw Convention, the following "shortcomings" ofthe unified law bave to he

regarded:

a) The Warsaw Convention and Its Limited Seope of App6catiOD

In the tirst place and most obviously, the Warsaw Convention applies only to certain

international carriages, depending on the location of the carriage (Art. 1: departure and destination

within the territories ofHigh Contraeting Parties; agreed stopping places), as weIl as severa! other

criteria basically conceming the economic chameter of the caniage (carriage for reward [Art. 1], no

experimental tlight [Art. 34]335 , no transponation performed by astate which availed itselfof

reservations [Art. 2]). Thus, not only is an international carnage not meeting these requirements not

covered by the Convention, but aiso cabotage rails with ofthe scope of the convention; and aspects

such as nationality ofthe aircraft, the air carrier, the passenger, or the place of ticket sales do not play

a raie, either.

b) Explieit Gaps

aa) Explieit Gaps With Referenees

Ta sorne extent the Warsaw Convention explicitly refers to the lex/orï:

Art. 21 (contributory negligence)336 , Art. 22 (1) (periodical payments), Art. 2S (1) (fault

equivaIent to willful misconduct)337 , Art. 28 (2) Gudicial procedure), Art. 29 (2) (method of

calculation for the period of limitation), and Art. 22 (4) as amended by the Hague Protocol 1955

(compensation for litigation expenses).

(
335

336

337

About the historie reasons to place tbis exclusion al the end of the Convention sec Gu/dimaM. "Internationales
Lufttransportreeht" (965), Art. 34, no. 2.
An. VII of the Guatemala City Protocol197J (not in force) replaces this diseretionary provision by a mandatory
rule, deleting the reference to the lex fori.
Replaeed by Art. XIII of the Hague Protoco/ 1955.
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The characterization of these references is not subject to unanimous determination (do they refer

to substantive law or merely ta the jôrum 's contlicts law?) and still bas to he evaluated.

bb) Explicit Gaps Without References

(

Sorne articles of the Warsaw Convention explicitly mention legal aspects that escape the scope of

the Convention without referring to a certain/orum:

Art. 24 (1) (causes ofaction r'however founded'1), Art. 24 (2) (persans entitled to bring action in

cases ofpersonal injury and death), and, as amended by the Hague Protocol1955, Art. 15 (3)

(negotiability of the air waybill) as weIl as Art. 2S A (actions against agents and servants ofthe air

carrier).

c) Gaps not Explicitly Mentioned in the Convention

This group Qf legal issues involves aspects that go beyond the specifica of carriage by air, and

therefore are not subject to special aeriallegislation. This group includes, for instance, mles on the

creation of contracts; capacity ta enter into contraetual obligations; form, validity and nullity of the

connact; fonns ofpayment and their legal implications (credit cards, cheques, bills ofexchange338
).

Less obvious is the question whether the scope of the Convention, which intends ta unify only

certain ru/es conceming international carriages by air, affects the determination of gaps, tao. For

instance, it is submitted that one of the primary objectives ofthe Warsaw Convention was (and,

noting that no effective changes have been brought about ta date, is) ta protect, retrospectively, the

fledgling airline industry from exorbitant damage claims, because it used the new and, to a large

extent, untested technical device "aireraft". Therefore, does Art. 17 WC only cover accidents in

which the inherent risks ofair travel, and especially risks due to the new emerging technology, are

338 See supra.
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rea1ized? This aspect deserves closer consideratio~because if this presumption holds troe, an indirect

reference to subsidiarily applicable domestic law in cases ofaccidents due to other causes emerges.

d) "CreepiDg" References

So far, this study bas revealecl that the ooly explicit references rendered by the Warsaw

Convention are those invoking the lexfori. Two further aspects which may not readily he visible aIso

have an impact on the cboice of law.

First, in order ta enact the Warsaw Convention in states, official translations of the original

drafting text (or texts, with respect to the subsequent protocols) have to he produced. Due to different

legal systems and the etIects ofcultural, economic, social, etc. differences, it is not always possible to

exactly translate the Legal notions ofthe drafting format into the national language. The discovery and

adequate handling of sucb ditIerences is the international obligation ofa party to the Convention,

wbich means, therefore, that the municipal courts ofa state are urged to seek recourse to the original

format, as signed by the High Contraeting Parties, in order to comply with the state's international
..

obligation. This aspect bas already been extensively discussed supra.

Secondly, as has also been pointed out supra, municipal courts always apply nationallaw, rather

than the original Convention which was signed by the High Contracting Parties. Therefore,

differences in Legal interpretation are conceivable due to the different backgrounds of the legal

cultures in the application of unified air law.

Recently, these aspects have been clearly pointed out in Anglo-Australian and Anglo-American

jurisprudence:

In the decision Georgeopoulos v. American Airlines (Supr.Ct. N.S.W. 1993)339, the Australian

court had to consider the issue ofcompensability of mental injury in a Warsaw case. As the court aiso

had ta take into account the decision ofthe US Supreme Court in Eastern Airlines v. Floyd of

339 Unreported.
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1991340 , it May appear somewhat surprising that the Australian court depaned trom the American

point ofview, holding that "the Anglo-Australian approach to nervous sbock is sucb that it is to he

classified as 'bodily injury' [...]',341 • The reason for this decision is vested in the remainjng part of

this phrase: "[...] within the meaning ofthe Civil Aviation (Carrier's Liability) Act, 1959 (Cth),,342 .

The Australian court applies Australian la~43 , Le. the Act transfoniring Warsaw provisions: ''The

question tums away from the interpretation ofa foreign phrase in a Convention [i.e. lésion corporelle

in Art. 17] and reverts to the interpretation ofan Englisb phrase in an Australian statute.,,)44 Hence,

the significance of the transforming Act becomes visible in tbat it renders the cause ofaction, and the

Convention merely serves as a means of interpretation of the former, as weIl as foreign decisions do.

The system ofparallelism oflaws is clearly realized and pointed out by the coun: "Uniformity, while

desirable, is not mandatory [...],,34S .

Another example is found in the US Supreme Court's decision in Zicherman v. KAL346
• The

court had to detennine which damages are compensable under Art. 17 ofthe Convention. The

decision rejects the view that, due to a Iack offurther precision in the wording of Art. 17, the

interpretation be subject to an examination of the ordinary meaning of"damage", or '~dommage",

respectively. Since in earlier decisions, Air France v. Saks341 and Eastern Airlines v. Floy,j48, the

court had used French jurisprudence in order to detennine the meaning of Warsaw provisions, the

court also had to address the question as to what extent French law, especially in the state it had

reached by 1929, may dominate the court' s considerations. It was realized that Art. 17 merely sets out

the circumstances constituting a legal cause ofaction, and thus only to this extent May the French

language and its legal connotations of 1929 provide assistance in interpretation. On the other han~

(

340
341

342
343
344
345
346
347
348

23 CCH Avi. 17,367 =499 U.S. 530.
Art. 17 of the Warsaw Convention grants compensation for '~death, wounding and other bodily injury", having
raised the question for about half a century whether or not mental injuries are encompassed by dUs provision.
See c.g. Go/dhirsch, "The Warsaw Convention Annotated" (1988), al pp. 58-60.
Iudgment, al p. 34.
Iudgment, at p. Il.
Judgment, at p. 16 (addition in brackets provided].
Judgment, al p. 25.
Judgment of 16.11.1996, 116 S.Ct. 629
470 V.S. 392 (1985).
499 V.S. 530 (1991).
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the court acknowledges that - in 1929 - the drafters ofthe Warsaw Convention '~cou1dnot have been

ignorant ofthe fact that the law on this point varies widely fromjurisdiction to jurisdictïon".

Therefore, differences and subsequent developments ofdomestic laws must have been taken into

account in 1929. Accordingly, the conclusion is reached that the word "damage", or "dommage",

respectively, merely means "legally cognizable harm" without prejudice as to the substance of

compensability. Hence, Art. 17 refers ta domestic laws ta specify what harm is considered

compensable.

e) A Teleologiesl Approach to the WtU'S'aw Convention and Its Effeets on Conflicts of Laws

The obvious purpose ofthe Warsaw Convention is ta unify private law rules goveming

international carriages by air, and the limited scope ofthat unification to cover only "certain" rules

bas already been pointed out above. The primary target of the key Art. 22, establishing the (in)famous

liability limits favoring the airUnes, was to proteet the tledgling airline industry349 . Moreover, two

other arguments which today might easily be overlooked seem ta have promoted such a view in 1929:

First, the limitation of liability per cargo unit was well-known from maritime law and had been a hot

international issue only at the eve of Warsaw3SO
• Secondly, not only was the early passenger

considered as a pioneer of the air to the same degree as the pilot and the entire tledgling air transport

enterprise, but also as a person of a significant economic status who could enjoy both the adventures

of travel as weil as the extravagant convenienee of traveling by air3S1
• Hence, poliey and socio-

economical considerations rendered the legitimacy for requiring the airline customers' resources to

subsidize the airiines by a rigorous limitation of liability.

349

350

351

See the Conference Materials: Conférence International de Droit Privé Aérien (1926) p. 55; Il Conférence
International de Droit Privé Aérien (1930), al pp. 15, 126. The literature on this aspect is coundess in number.
See e.g. Reedv. Wiser and Neuman (2nd Ciro 1977),555 F.2d 1079 (1089); Drion. "Limitation ofLiabilities in
International Air Transport" (1955), pp. 15 el seq. (no. 16); Wiedemann, ··Die Haftungsbegrenzung des
Warschauer Abkommens" (Diss.; Erlangen-NDmberg; 1987), al pp. 8-10.
See D,.ion, "Limitation of Liabilities in International Air Transport" (1955), at pp. 15 et seq. (no. 16); Se/vig,
"Unit Limitation ofCamer's Liability" (1960), al pp. 17,20 el seq.
See Oppilcofer. "Zur Entwicklung des privaten Luftvenichenmgsrec:hts, Verôffentlichungen aus dem Institut ftlr
Versicherungswissenschaft der UniversiW Leipzig" (special ed., ca. 1937138), at p. 8.
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One might be tempted to hold the reversal ofthe burden ofproofin the system ofArts. 17·20 of

the Warsaw Convention as another element ofsuch a thorough balancing of interests, this time in

favor of the airline customer. However, due regard should he given to the fact that the reversai ofthe

burden ofproof for fault had already become a general institution in the law ofobligations in a

number ofjurisdictions3S2
, thereby partially superseding the maxim actor fegit probatio, rendering

proofofthe fact that this '~eoncession"to the airiine customer is a negligible, ifnot a non-existing

concession. The domestic laws ofmajor legal systems already applied the same approach.

Proceeding on the ground ofthese observations there are a number ofconclusions to he drawn.

The "certain" liability mles of the Warsaw Convention aim in a specific direction: The fimdamental

target is to proteet the fledging airline from the vast consequences attached ta the risks inherent in air

travel. Any additional protection against any other risks is not appropriate, and the passenger is not

put at a disadvantage by the application of non-WarsQW nlles as to these other risks. Tberefore, the

scope ofthe liahility rules in the Convention being subject ta the limitation by Art. 22 altogether must

he limited to such risks inherent to or at least showing a certain close inner relationship to air trave/.

An example may serve to illustrate the consequences: If (in a case where all other requiœments as to

the application ofthe Warsaw Convention are met) e.g. a stewardess serving cotTee on board a flying

aircrait pours sorne of the hot liquid over a passenger and causes injury, then according to the

conclusion drawn above, the applicability of the Warsaw rules depends on whether the cause bas to

be sought in aerial circumstances (e.g. turbulences) or if the event is merely due to the stewardess's

negligence3S3
• In the latter case, there is no reason to suppiy the air carrier with a means to avail

himself ofcompensation to the real extent ofdamage caused (provided the actual damage exceeds the

Warsaw limit), nor bas the passenger a substantive advantage from the application of the Warsaw

352

353

See e.g. Obligationenrecht (Confoederatio Helveticae) Art. 97; Code civil (France) Art. 1142; BOIprliches
Gesetzbuch (Gennany) §§ 282, 285; Ailgemeines BQrgerlicbes Gesetzbuch (Austria) § 1298. As ID the general
historie origins ofthe reversai and its etTects on the law oftranportation see KadJetz. "Haftung und Versicherung
im intemationalen Lufttransportteeht" (pending study .. Dr. iur. Dissenation, submitted to the Fa&:uity ofLaw at
Ruprecht Karls University, Heidelberg), at pp. 46 ff.; 114 ff.
With respect to this aspect see the opinions rendered by the Gennan Supreme Coun BGH (24 J.. 1969· VI ZR
71/67), NJW 1969,2014 (2015); BGH (24 June 1969· VI ZR 48/67), NJW 1969,2014; BGH (21.9.1978 .. VII
ZR 116/77), NJW 1979,495; BGH (27.10.1978·1 ZR 114176), NJW 1979,494 (495). See aIsoAllller..Rostin,
"Abramson v. JAL", TranspR 1985,391 (392).
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ndes since the reversai of the burden of proof is nothing unknown ta the general provisions in the

laws ofobligations. The only remaining argument in favor of the application ofthe Warsaw mles

might be seen in a possible extension of the uniformity of the law to also govern such cases not

arising from aerial rlsks. However, the objective ofthe Warsaw Convention is merely to unify certain

rules. Taking the teleology ofthe Convention into accoun~ too, a subsumption3s4 under Warsaw

provisions of cases without an inner relation ta aerial risks would require a certain degree of

deliberation. Even Art. 24, restricting damages ta the Conventional provisions "however founded",

expressly limits its scope ofapplication ta cases covered by Arts. 18, 19 (Art. 24 [1]) and Art. 17

(Art. 24 [2])355 .

The question whether this situation de lege lala is satisfactory difIers. Perhaps de lege jerenda a

different approach appears more appropriate to meet the requirements of a strongly interrelated and

narrowly-woven international network of carriers and carrier alliances, who are legitimately looking

for a high degree of universally-accepted uniformity.

De lege lala, however, the Warsaw Convention leaves a number ofblanks - accorcling to this

teleological approach even to a larger extent than often asswned - to be filled with domestic law.

t) Lexfori as a "Warsaw Prineiple"?

Henee the question arises which law is to fill these blanks.

More than once, the principle of a general lex fori referenee has been read into the Warsaw

Convention356
, usually based on the observation that the only explicit referenees provided for in the

(

354
355

356

As to the method and technique of subsumption see supra. General Part.
Art. 24 reads:
"(1) [n the cases covered by Articles 18 and 19 any action for damages, however founded, can only be brought
subject to the conditions and limits set out in this Convention.
(2) ln the cases covered by Article 17 the provisions of the preceding paragraph aIso apply, without prejudice to
the questions as ta who are the persans who have the right ta bring suit and what are their respective rights."
E.g. de Visscher, "Les conflits de lois en matière de droit aérien", 48 Rec. des Cours (1934-11), 279 (331); Riese,
"Luftrecht" (1949), at p. 397; LG Hamburg (6.4.1955), 4 ZLW (1955), 226 (230) [famous under "SAS v.
Wucherpfennig '1. Rabel, "The Confliet ofLaws" II (1960), at p. 342 does not recognize a principle, although in
"The Conflict of Laws" III (2 ed.; 1964), al p. 342 he does not seem to exclude it (in an ambiguous phrase).
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Convention are those to the lexfon.J51 . Had this been the basic idea ofthe drafters, then it would have

been much easier to adopt one single provision in the Convention referring to the lex fori not ooly for

the cases explicitly mentioned in the Convention but for ail other gaps as weil. The merely sporadic

mentioning of the lexfori and the general hesitation at the Warsaw Conference to adopt conflicts

rules35S constitute facts which do not speak in favor ofsuch a theory.

aa) No PertiDeDce Vested iD tbe/exforl

At the first glance, the desire for lexfori mIes appears understandable. A judge concerned with a

case would be able to apply the law he knows best, and it would a1so manifest an observed so-called

·'homeward trend,,359 . However, to recognize this trend as a fact and to render normative force to this

fact360 - as has been done in the USA361 - are still two entirely different things. It May aIso seem that

the idea of lex fori vests a degree of foreseeability as to which Iaw applies; although certainly a

number ofother points ofcontact - properly applied - do not Iack this preferable feature, either. The

same answer must he held against the argument that if ail courts solve thase matters not covered by

the Convention àccording to the same principle then they would not harm a continuing unification of

law362
• On the contrary, the application of the lufor; by the courts of each ofthe state parties to the

(

357
358

359

360
361
362

Supra.
See especially the opinions delivered by Ripert and Ambrosini: Gouvernement de Pologne (ed), "II Conférence
Internationale de Droit Privé Aérien, 4-12 Octobre 1929, Varsovie, Procés-verbeaux" (Warszawa 1930), al p.
44. Sundherg, "Air Chaner: A Study in Legal Developmen~' (1961), al p. 242 observes an "uner hostility [...]
relating to confliet of law solutions" on the Conference.
As to the phenomenon referred to as ..homeward trend" see already supra., See a1so Sand, "Choice of Law in
Contraets of International Carriage by Air" (Thesis, McGiIl 1962); Ehrenzweig, "Private International Law. A
Comparative Treatise on American Interational Conflicts Law" (1967), al p. 51 and passim; Sand.
'UParteiautonomie' in intemationalen Luftbetbrdenmgsvertragen", 18 ZLW (1969),205 (218); Eorsi, "General
Provisions", in: Gauton/Smit (ed.), "International Sales" (1984), § 2 (esp. pp. 2-1; 2-9 et seq.); Urwantschky,
"Flugzeugunflllie mit AuslandsberUhnmg und Auflockerung des Deliktsstatuts" (1986), at p. 123; Whinship,
"Private International Law and the U.N. Sales Convention", 21 Comell Int.L.J. (1988), 487 (at 529 et seq.);
Deltling-On, "Internationales und schweizerisc:hes Lufttransportreeh~' (1993), at p. 79; Diedrich. LQckenftlllung
im Einheitsrecht, IPRa..~ 1995,353 (356 et seq.).
As to the normative forces oflacts see supra.
Supra.
This argument is promoted by Riese/lAcour, "Précis de Droit Aérien" (1951), at p. 226; LuJcoschelc, "Das
anwendbare Recht bei FlugzeugunglQcken" (1984), at p. 27. See aIso Denling-On, "Internationales und
schweizerisches Lufttransportrech~'(1993); al p. 64, who rejects this view.
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Warsmv Convention would result in a substantive disunification and in inadequate solutions as to

private international justice (justice on the conflicts-of-Iaws-Ievel)363 .

bb) No Uniformity Vested in the lexforl

There is, however, yet another problem inherent ta the notion to apply the lex fori as a general

principle. Was lex fori to he understood as a reference directly to substantive law, then the

foreseeability would he reduced ta a considerable extent by the number offora available under An.

28 (2) of the Warsaw Convention. One could possibly argue even more destructively ta uniform law:

If the scope of the Convention is argued to be limited ta certain aspects of liability, would it then not

ooly be a matter of logical consequence to conclude that Art. 28 of the Convention does not apply at

all in cases concerning issues not covered by the Convention?!

However, even without such a drastic interpretation one bas to take into consideration that ­

different from the law governing the procedure before the court (Art. 28 [2]i64
- the correct

understanding ofthe reference ta the lexfori is not ta use it as a direct reference into substantive law.
..

Inste~ it seems to be a reference ta the domestic private intemationallaw of the forum, thus

including the forum 's conflicts rules: According ta the methodology as outlined in the General

Part36S
, especially the hesitation on the Warsaw Conftrence ta adopt any conflicts oflaws rules at all

must be interpreted as an expression ofthe will not to touch the areas that are not unified by the

Convention366
• This view finds support in the observations ofearly researchers who, with respect to

the realm ofconflicts of laws as ta contracts ofair carnage before the background of the law of

obligations, in general ascertain: uThere is no field ofprivate intemationallaw hosting a higher

363
364

365
366

Supra.
As ta Art. 28 (2) see Mi/or SRL v. British Airways Plc.(C.A., 9 Febroary 1996), The Times, Law Report, 19
Febnaary 1996, per Phillips L.J. and the exhaustive comments by Giemulla/Schmid, "The Warsaw Conventiont

',

Art. 28.
Supra.
See esp. Sand, "'Parteiautonomie' in intematïonalen Luftbef6rdenmgsvertragen", 18 ZLW (1969), 205 (206).
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degree ofconfusion than this onen367
• Sïnce there is no solution to the problem in international

conventions, and, moreover, the matter was subject to immense controversy, - in accordance with the

principles of interpretation as explained in the General Part - the interpretation bas to he such that the

sovereign legal systems ofthe state parties are the least impaired. Thus the reference to the [ex fori

encompasses a/l the Mes ofthe forum. Therefore, the conflicts of laws mIes of the forum still have to

be applied368
•

Only where the text of the Warsaw Convention would explicitly supersede such provisions - as

e.g. in Art. 23 - the lex specialis principle oIders - as an exception - a different approach369
•

Consequently., the forum may eventually hold its own law inapplicable, inappropriate or

otherwise and refer to a different law. Then the aspect of foreseeability is affected in a number of

ways: First., the substantive lexfori may not apply; second., the court may have to classify/qualify

legal notions and institutions in order to apply them under its own procedural etc. law, which

enhances the danger that the foreign law may not apply without being "coined" ta a certain extent;

third, the application, classification, and qualification offoreign law hasts the latent danger of its

misinterpretations370
; finally., the court may be bound by provisions of its own law which prevent it

367

368

369
370

Müller, '~Das internationale Privattec:ht der Luftfabrtn (1932), al p. 72: "Auf keinem Gebiete des intemationalen
Privattec:hts hemcht groBere Verwirrung ais gerade hier." [English translation provided].
This seems to be the general undemanding. See e.g. OLGI Düsse/dorf(12.1.1978), VersR 1978, 964. Kronlce,
"Schlegelberger - Kommentar zum Handelsrecht, Fracbtrecht" (pending publication), Art. 1, n. 8.11.1.;
Guldimann, "Internationales Lufttransportreeht" (1965), Einl., no. 42: the reference to the lezfori May be not
atttibuted any effect beyond that the parties to the contraet be treated as usuaJ ifno unifying rule exists:
Ua) Wenn im Wortlaut der vorgenannten Art. 21,22, 28 und 29 aui die lex fori verwiesen wird, 50 hat es hier
nicht notwendigerweise sein Bewenden mit den einscbllgigen materiell.. oder prozeBrechtlichen Nonnen der lex
fori, sondem diese kann nach ihrem eigentlichen Intemationalprivat- oder prozeBrecht aufeine weitere
Rec:htsordnung weitergreifen. Das ergibt sicb au! folgender Überlegung: Mit der Verweisung will docb wahl
nichts anderes bewirkt werden, ais daB die Parteien im betreffenden Punkt gleich einem Streitpunkt behandelt
werden, der dem Abkommen nicht UDterworfen ist. Praktisch kOnnte eine solche WeiterverweisuDg in den Fallen
von Art. 21 in Frage kommen. b) Wo das Abkommen nicbt ausdrflcklich aufdie lex fori verweist, sondem die
Frage des anwendbaren Recbts offen IIBt, gilt der Gnmdsatz erst recht: Anwendbar ist jenes Recht, das nach
dem Intemationalprivatreeht des angerufenen Gerichts maSgebend ist [...r.
See also Ruhwedel, "Der LuftbetlSrderungsvertrag" (2 ecl 1987), al p. 28; Manlciewicz, "On the Application of
National Law Under and in Margin of the Warsaw Convention", 6 Air Law (1981), 79 (81) giving also funher
references.
See foregoing footnote.
Cf. e.g. thejudgment rendered by RG (4 Jan. 1882 -1. 636/81), RGZ 7,21 (famous as the ''Tennessee Bill-of­
Exchange Case"): A bill-of-exchange subject to US law was at issue in the law suit; the defendant wanted to
avail himselffrom liability with reference to the applicable statute of limitation. However, since under the
applicable US law the statute of limitation is a remedy of procedurallaw, and under Gennan cont1iets law the
procedure is subjeet to lex fori, the court did not apply the provision of the statute - and created an eternal
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from applying the foreign law in a genuine way, i.e. ordre public reservations affecting e.g. capacity

to enter or the fonD. ofa contrae~ or the compensability ofcertain damages. Then again, the

conclusion is, that a generallexjôri principle is (merely) as good as any.

cc) Substantive lexfori Principle Disregarding Party Autonomy

Yet another argument must be held against a lex fori principle. Although the contraet ofcarriage

is an obligation ofa relative legal nature, the parties ta the contract and its abject (the carnage) are

fixed. Does it appear sensible that the same contraet between the same parties \vith the same objective

is subject to a ditIerent legal system depending on where the parties bring a law suit? Snch ultimate

relativity hardly makes sense. The application of the substantive lex fori (beyond exceptional

considerations of the ordre public) to contracts ofcarriage by air has, therefore, been considered as

"entirely unacceptable,,371 .

dd) Lexfori as a "Last Resort"

As should be mentioned for the sake of theoretical completeness, it bas been submitted that in

spite of the insufficiencies ofa general connection (Anlcnüpfungspunkt) with the substantive lexfori,

it may be of sorne significance in serving as a subsidiary point of contact where no other acceptable

solution can be found372
• This proposal, coming from the leamed authors of a Treatise on a General

Part ofPrivate International Law, could be characterized as.a general "last resort" principle in

371
372

obligation, due ta an incorrect qualification of the stamte of limitation. As under Gennan law the limitation is a
matter ofsubstaDtive !aw. the provisions of the statute correctly would have had to be qualified as substantive
law for the purposes of Gennan conrlicts law (eius esl inrerprelari. cujus esl condere; or as already Thomas
Hobbes had put it - "Leviathan", ch. 19: auctoritas, non veritos fac;t legem) in arder ta accomplish a just and
fair solution ta the issue. Subsequently, the Bundesger;chtshof(BGH} has handled such matters differently: BGH
(9 June 1960· VIII ZR 109/59), IPRspr. 1960/61, no. 23 (p. 94).
Müller, •• Das internationale Privatreeht der Luftfahrt" (1932), at p. 77.
Keller/Siehr, ..AlIgemeine Lehren des intemationalen Privatrechts" (1986), at p. 394.
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contlicts law. In private international air law, however, one would only have to he resorted to it in the

- unlikely - case that every other possible solution would he entirely unacceptable.

It must be observed that both civil and common lawyers agree that a Ilhomeward trend" induced

by alleged lex/ori principles in intemationally unified private law is ta be avoided by aU means373
•

2. Contlicts ofLaws - Possible Solutions

Thus, the alleged principle ofprevalence and preferability of the lex fori disintegrates. Eventually

a lex fori principle hosts the same degree of (un)foreseeability and disunification as any other

principle. The current situation, therefore, is characterized by a multitude ofdifferent conflicts of

laws provisions due ta preferences of the domestic legislators374
•

a) The Existence of Contlicts de Lege Lata and de Legeferenda

As Malcarov..stated in 1927375
, Le. already two years prior to the Warsaw Confèrence" the need

for inter-private laws mies in air law prevails as long as different air laws exist, and, moreover, even

the establishment ofan air law ofa worldwide scope of application, Le. of absolute universality, will

never succeed to make all contlicts of laws provisions redundant.

(

373

374

375

See Eorsi, "General Provisions", in: Galston/Smit (ed), "International Sales" (1984), § 2 (pp. 2-1; 2-9; 2-10);
Winship, "Private International Law and the U.N. Sales Convention", 21 Cornell InteL.J. (1988), 529 (530);
Diedrich, "LUckenfllllung im internationalen Einheitsrecht", IPRax 1995,353 (356 el seq.). Sec also the
references given as to a uhomeward trend"; supra.
Lauritzen v. Larsen (1953),345 U.S. 571; He/lenic Lines v. Rhoditis (1970),398 U.S. 306. Müller. "Das
intemationale Privatreeht der Luftfahrt" (1932), al pp. 72 if.; Riese. "Luftrecht" (1949), al pp. 393-397; Id.
~'lntemationalprivatreehtlicheProbleme aufdem Gebiet des Luftrechts", 7 ZLR (1958), 271 (280); Mi/de. "The
Problems ofLiabilies in International Carnage by Air"(l963); Id "Contliets of Laws in the Law ofthe Air", Il
McGill L.J. (1965), 220 (245) ; Sand, '''Paneiautonomie' in intemationalen Luftbefbrdenmgsvenragen"', 18
ZLW (1969), 205 (217); Frings, "Kollisionsrechtliche Aspekte des intemationalen Luftbertbrdenmgsvertrages",
26 ZLW (1977),8; Magdelénat, "Air Cargo" (1983), at pp. 39 ff.; Manlciewicz. "Liability of the Intemational
Air Carrier (1981), at p. 4; Lagerberg, Conflicts ofLaws in Private International Air Law (Thesis, IASL,
McGilI; 1991), pp. 6-20; Dettling-Olt, "Schweizerisches und internationales Luftreçht" (1993), al pp. 78-93.
MaJcarov, "Die zwischenprivatreehtlichen Nonnen des Luftrechts", 1 ZgesLuftR (1927/28), 180 (al p. 186).
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Moreover, every approach to a systematic resolution of conflicts is a modus vivendimodus

'vivendi, including conflicts. To put with a famous dictum by Wengler: Ilconcordantia discordantium

"J76pactorum .

The current situation ofthe Warsaw Convention and its supplementary protocol~ usually

referred to as the Warsaw System, is rather dissatisfactory. lATA recently initiated an Inter-Carrier

Agreement as an attempt to save the System from complete disintegratio~somewhat similar to the

1965/66 crisis. Eventually, ICAO might again take the initiative in Warsaw issues377
10 induce

dialogue on a new convention in arder to replace the peculiar conglomerate of Warsaw Convention,

Supplementary Convention, protocols and private agreements. However, will this new system include

more detailed provisions on issues 80ch as the notion of compensable damages? Ifa future system

was to replace Warsaw and he accepted to the same extent ail over the world, major compromises

would have ta be expected. Therefore, national peculiarities, cultural, religious and social features,

have to be taken into account. Some societies tend ta commercialize ail kinds ofdamages, others may

consider compensation for any damage beyond measurable economic loss ethically unacceptable.

Thus, unifonnity as to some substantial issues will not be achievable, may not even appear desirable,

in order to accomplish the highest degree of acceptance of the central provisions ofunifonn law.

Therefore, not only de lege [ara, but aIso de lege ferenda the question will arise: which law govems

those parts of the contract not covered by unified law? The primary conflicts of laws problem resides

not in the question which of the different points ofcontact would he most "appropriate", but in the

lack of a unifonn conflicts of laws norm378 , characterized as "désunification judicaire,,379 .

b) Cootliets of Laws-CODcepts

376

377

378

379

Weng/er, as quoted by Majoras, "Konflikte zwischen Staatsvertritgen auf dem Gebiete des Privatrechts", 46
RabelsZ (1982),84 (at p. 86).
Currently there is a \Vorking Group examining perspectives of a convention on the unification of legal aspects
of intemational carriage by air de /ege ferenda.
Imperatively demanded by Sand, lUParteiautonomie' in intemationalen Luftbetbrdenmgsvertragen'\ 18 ZLW
(1969), 205 (at p. 217).
Mankiewicz, uLe sort de la Convention de Varsovie en droit écrit et en Common Law", in: Mélanges en
l'honneur de Paul Roubier. vol. Il (1961), 105 (at p. 110).



(
Hence the question arises which law is to fill these blanks.

aa) The Private AutoDomy Prineiple: lex volulltatis

The application of the one principle readily considered by the "modem lawyer: lex voluntatis,,38o

to private international air law bas a1ready been discussed and confirmed381
•

(1) Voluntas apertll vs. vollllltllS obtrusll

As mentioned above382
, the application of lex vo/untatis bas to he agreed upon as to the obvious

selection of the applicable law by the parties (vo/untas aperta).

Although it is also common to acknowledge aIso implied selections, for the reasons already

mentioned supra, this thesis rejects the recognition of"implied choices" which are usually imposed

by the courts (voluntas obtrusa). This rejection applies to both consumer contracts and business

contracts. As to the latter category, one may well expect the professional parties to unambiguously

agree upon a selection of the applicable law, and to present their agreed choice in a clear way;

otherwise the applicable law shal1 he determined according to a clear provision law goveming the

conflicts of laws rather than being subject to vague reasonings by a court applying its notions in the

name of the parties. As to the former category, consumer protection, the factual situation will usually

be such that a passenger is a co-contraetant to a contrat d'adhésion; he will either be compelled to

accept the carrier' s choice of law in the conditions ofcon~ or there will be no agreement on a

choice of law at all, and thus certainly no implied choice.

380 Mi/de, "Contlicts of Laws in the Law ofthe Air", Il McGill L.J. (1965), 220 (at p.243).
381 Supra.
382 Supra.
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For this reason, with respect to contraets ofcarriage by air, the situation ofan implied selection

of the applicable law will scarcely arise. It May, however, he conceivable with respect ta business

contraets. Then such a choice will be upheld in Most jurisdictions according to the general principles

of the mIes on conflicts of laws ofobligations, ifthe choice is demonstrated "with reasonable

certainty,,383 . Some jurisdictions, such as e.g. Canada, May apply higher requirements as to

"reasonable certainty than others384
; and de lege fèrenda it would be desirable to do away with the

possibility ofan implied choice as to contraets of carriage by air, at least as a lex specialis in the rules

of conflicts of laws ofobligations.

(2)La voluntatis - Freedom and Restrictions

The choice-of-law freedom was recognized by the [nstitute de Droit International in its Brussels

Resolution of 1963385
, Art. 5 (1)386 •

However, under the Warsaw Convention, Art. 32 provides for a mandatory character of the

liability Mes to the extent that the carrier cannot contraet out ofbis liability as established in the

Convention387
, ~o that a "choice of law clause would have to be fonnulated very carefully,,388 .

(

383
384
385

386

387

Supra.
See foregoing footnote.
Reproduced in 50 Annuaire de l'[nstitut de Droitlntemat;onaJ II (1963), at pp. 373·376. For a critical
discussion see Mi/de, Confliets ofLaws in the Law of the Air, Il McGill L.J. (1965), 220.
Art. 5 reads:
"The contraet ofcarnage ofpassengers and goods shaH be govemed by the law ta which the panics have
indicated their intention to submit it.
When the parties have not settled the law applicable, the contraet shaH be govemed by the law of the principal
place ofbusiness of the camer".
On An. 5 (1) see Makorov, '·Conflits de lois en matière de droit aérien", 48 Annuaire de l'Institut de Droit
International 1(1959), 386.
Art. 32 WCreads:
"Sont nulles toutes les clauses du contrat de transport et toutes conventions particulières antérieures au dommage
par lesquelles les parties dérogeraient aux règles de la présente Convention soit par une détermination de la loi
applicable, soit par une modification des règles de compétence. Toutefois, dans le transport des marchandises,
les clauses d'arbitrage sont admises, dans les limites de la Convention, lorsque l'arbritrage doit s'effectuer dans
les lieux de compétence des tribunaux préws à l'amcle 28, alinéa 1".
06Any clause contained in the contraet and all special requirements entered into before the damage occurred by
which the parties purport to infringe the roles laid down by this Convention, whether deciding the law to be
applied, or by altering the roles as ta jurisdiction, shall be null and void. Nevertheless for the carnage ofgoods
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Funhennore, the number of legal systems available is considered limited either ta the laws ofthe fora

under Art. 28 of the Warsaw Convention389 or al least to the circle ofstates that are a party ta the

Convention390
•

Yet another aspect promotes restrictions to the freedom of choice of law. The maxim ofcomplete

private autonomy postulates equal negotiating power for the parties involved. Neither do the parties

of a contract ofcarriage by air negotiate the covenants of the contract (unless the demand ofa major

business customer, conceivable solely in cargo transportation, matches the economic size of the

carrier), nor has the customer the opportunity to influence any single condition. The customer is

subjected by a ~'thicket ofConditions ofCamage,,391 , bis agreement a fiction~ and the notion of a true

'·connact of reference" (Verweisungsvertrag) a mere illusion392 . The legal remedies developed in

Many jurisdictions serving consumer protection, especially with respect to contrats d'adhésion,

388

389

390

391

392

arbitration clauses are allowed, subject ta this Convention, if the arbittation is to take place witbin one ofthe
jurisdictions referred to in the first paragraph ofArticle 28.t'
Mi/de, "Conflicts ofLaws in the Law ofthe Air", Il McGiII LJ. (1965),220. See also Guldimann.
"Internationales Lufttransponrecht" (1965), An. 32, no. 2 ff:; Dettling-Ott. WA, al p. 80, N. 17; p. 292; and the
conclusions drawn by LG Hamburg (7 Sept. (977), RlW 1977, 652.
Among the numerous authorities as to this aspect see e.g. Milor SRL v. British Airways Plc.(C.A., 9 February
1996), The'"Times, Law Repo~ 19 Febnwy 1996, per Phillips LJ.; Rothmans o/Pall Mail (Overseas) Lld v.
Saudi Arabian Air/ines Corporation, [1981] Q.B. 368. Riese, 44Luftrecht" (1949), al p. 470; Giemulla/Schmid
uThe Warsaw Convention", Art. 28; Shawcross & Beaumont. "Air Law" (4 ed.), para. VII (137).
See e.g. Guldimann. "Internationales Lufttransportteeht" (1965), at p. 181. The practical significance ofthis
aspect is certainly somewhat reduced facing the Iist of Warsaw Convention parties (see 18 Ann.Air Sp.L. II
(1993), pp. 374-379).
Kaufman. J. in Lisi v. Alito/ia (US Ct.App. 2d Ciro 1966),9 CCH Avi. 18,374 (18,378), quoting MacMahon, J.
delivering the opinion in the previous instance.
See Haanoppe/. &Vnte IATA Conditions ofContraet and Carnage for Passengers and Baggage",9 E.T.L. (1974),
650, al 652:
'~In general, the party on which an adhesion contraet is imposed, is bound by il, even ifhe has not read it or does
not know the tenns of it; the usual construction 10 reach this aim is the legal fiction ofagreement: in signing or
in accepting • as in the case ofan airline ticket· the con~ the contracting pany agrees to ail terms which the
other party unilaterally imposes upon him. [...] There is no bargaining power on the part of the passenger, and
the only 'freedom' left to him is ta take the contraet as it is, in other words to 'adhere' to il, orto leave it."
Virtually the same formula had already been used by Sand, "'Parteiautonomie' in intemationalen
Luftbetbrdenmgsvenragen", 18 ZLW (1969), 20S, at p. 212.
Art. 18 of the IATA General Conditions ofCaniage (Passenger and Baggage), as published in lATA
Recommended Practice 1724 (reproduced in Giemu/la/Schmid/Eh/ers. '~WarschauerAbkommen". Appendix III·
1) and Art. Il of the fA rA standard conditions ofcarriage as contained in [ATA Resolution i:~. Attachment A
(reproduced in GiemullalSchmid/Ehlers, '·Warscbauer Abkommen", Appendix [11-7) explicidy state that U[n]o
agent, servant or representative ofthe air camer has autbority ta alter, modify or waive any provisions of this
contract." As a survey conducted by the author ofthis thesis reveals, this clause is applied by vinually every
international carrier on the globe. As Sand, ibd al p. 212, in n. 60 reveals, compliance with this clause is
extremely strict. Acts contrary to this clause Icd to severe measures by lATA against the camer in the pasto
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would apply393 ; the Rome Convention 1980 however excludes contraets ofcarriage ftom some

special provisions of consumer protection394
, although carriages within the ftamework ofan ananged

ka b· h . 39Spac ge tour e.g. are su ~ect to suc protection .

Apparently in order to avoid uncertainties conceming the validity ofsuch clauses, lATA did not

continue to make use ofchoice of law provisions396
.397 Choice of law provisions were held as

contrary to English law398
, as not in confonnity with French and Swïss law399

, as "contrary to

(

393
394
395

396

397

398
399

See e.g. Bogdan. "Travel Agency in Comparative and Private International Law" (1976), at p. 151.
Art. 5 (4) (a) explicitly exempts contraets ofcarriage.
Art. 5 (5) states:
"Notwithstanding the provisions ofparagraph 4, this Article shall apply to a contraet which, for an exclusive
priee, provides for a combination oftravel and accomodation."
The pre-war version from 1931 (50 called "Antwerp version") contained a choice-of-jurisdietion provision in
AIt. 22 (4) (1) (passengers) and Art. 21 (4) (1) (cargo), contemplating at the same time an application of the lex
fori.
On these clauses see the publications oftheir creator Doring, "Convention concernant le contrat de traDSpons
aériens. Avant-propos et commentaires", Droit Aérien 1930,415; id. "Luftrechtliche Arbeiten innerhalb des
Intemationalen Luftverkehrsverbandes (IATA)", 1 Arch.f.LuftR (1931) 41; id, uDie Neugestaltung des
LuftbeftSrdenmgsvertrages im europaischen Luftverkehr", 2 Arch.f.LuftR (1932), 1; id. "Les tâches juridiques
de l'IATA", Revue Aéronautique Internationale 1935,68.
Having been signiticantly shaped by Lufthansa Syndicus Doring, these clauses have been referred to as "Doring
clauses" ["Doring-Klausel"]. SeeS~ "'Parteiautonomie' in intemationalen Luftbetbrdenmgsvenragen", 18
ZLW (1969), 205 (al p. 215). The suspect thattbe clauses had been created either by Dor;ng or by Major
Beaumont incited a Dutch court in 1936 to have bath lawyers provide legal opinions on a case al stake (see
Nederlandsè Jurisprodentie 1936,316. Sïnce the clauses did not comply with English law, however, their true
authorship must be with Déiring. The non-compliance with English law was ascertained in Kidston v. Lufthansa
(C.A. 1936), [1938] 1 Lloyd's L.Rep. 2, per Scrutton LJ.
lATA's so-called "Bermuda conditions" of29 March 1949 did away with the "Doring clausest,.
The teX! of the "Bennuda conditions" is reproduced in A/ex Meyer. "Intemationale Luftfabrtabkommen", vol. 1
(1953), pp. 163 fi:
As to these clauses see Gates, "IATA Conditions ofCarriage", lATA Bull. no. 9 - 1949, pp. 53 if.; Gazdik,
"Analysis ofCertain Aspects of the Law ofConttacts Relating to International Caniage ofGoods by Air"
(Thesis, McGilI; 1950), pp. 40 if.; id. "Uniform Air Transport Documents and Conditions ofContraet", 19
JALC (1952), 184; Lemoine. "Standardizating the Conditions ofCaniage", IATA Bull. no. 15 - 1952, al p. 60.
Subsequent versions have never contained a choice of law provision. See Lemoine. "Vers une unifonnisation du
contrat de transports aérien intemational", RFOA 1954, 103; Schweiclchardt. "Die neuen
Befbrdenmgsbedingungen der lATA ft1r den Luft-Personen- und -Gepackverkehr" in: "Beitrage zum
intemationalen Luftrecht. Festschrift tur Alex Meyer" [after 1975 often referred to as "Festschrift Alex Meyer
r'] (Dilsseldorf; 1954), pp. 117 fT.; Rudolf, "Die neuen lATA-Betbrdenmgsbedingungen ftlr F1uggaste und
Gepllck", 20 ZLW (1971), 153; Sand, "'Parteiautonomie' in internationalen Luftbetbrderungsvertragen'\ 18
ZLW (1969)t 205 (at p. 211); Lagerberg. "Contliets ofLaws in Private International Air Law" (Thesis, IA8L,
McOill; 1991), at pp. 40 et seq.
Kidston v. Lufthansa (C.A. (936), [1938] 1 Lloyd's L.Rep. 2. per ScruUon L.J.
This had already been ascertained by Lemoine, "Traité de droit aérien" (1947), at p. 402; Riese/Lacour, "Précis
de Droit Aérien" (1951), at p. 223; Romang, "ZustIndigkeit und Vollstreekbarkeit im intemationalen und
schweizerischen Luftprivatrecht" (1958), at pp. 80 ff.; and by Gernaull, in: ICAO Doc. 7450 - LC/1361, p. 243.
The new Swiss code on private intemationallaw (IPRO) expressly prohibits a choice of law in consumer
contracts: Art. 120 (2) IPRG. Its applicability to conttaets ofcaniage under Swiss law is discussed by Deltling­
Ott, "Schweizerisches und intematioanles Lufttransponrecht", at pp. 81; 83 ff.
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fundamental public policy ofthe United States',.wo , and considered with skepticism by the majority of

legal commentators401
• A survey ofthe current practice ofa number ofairlines402 reveals that the use

ofchoice oflaw provisions in contraets ofcarnage among the airlines is no longer fashionahle among

those carriers that used them in the past403
• This trend is given momentum by nationallegislation or a

tendency of the law courts in a number ofstates to apply at least certain consumer protective rules, no

matter which law govems the contract (mandatory or imperative clauses)404 . Sometimes these mIes

are not even found in legislature devoted to private intemationallaw, but rather in consumer

• ~05protectton acts .

400

401

402

403

404

405

It appears noteworthy that the Commercial Court ofthe Kanton ZOrich (19 Sept. 1991), SJZ 199~ 37 decided to
acknowledge a choice of law by the parties in a case where otherwise the proper law of the contraet would have
been Lybian law according to Art. 117 IPRQ. That an international carriage by air in general May be subject to a
choice of law agreement between the parties had already been rec:ognized by the Swiss Supreme Court
(Bundesger;cht; BG) ASDA Bull. 1959/3, 10 (atthattime, however, applying former Swiss law).
CAB Order E·I 590 of 18 Mai 1948 (referring to Art. 7 of lATA resolution no. 115/520 =215/520 =315/520).
See also Fricke v./sbrandsen Co. (S.D. N.Y. 1957), 151 F.Supp.465.
See Milde, "Cont1idS ofLaws in the Law ofthe Air", Il McGill L.J. (1965), 220 (al p. 244); Lando, '·Consumer
Contraets and Party Autonomy in the Conflict of Laws", in: Mélanges de droit comparé en j'honneur du doyen
A/ce Ma/mstrom (1971), 141 (at pp. 151 et seq.).
Including Aeroflot, Aerolineas Argentinas, Air Canada. Amer;can Air/ines, British AiTways, Lufthonsa.
Northwest Airlines, Sabena. Singapore AirUnes. See further the observations made by Achtnich. "Luftrechtliche
Betrachtungen an1l81ich des Absturzes eines Flugzeuges der Kijniglich NiederUlndischen
Luftverkehrsgesellscbaft (KLM) am 22. MIrz 1952 bei Frankfurt a.M.", 1 ZLR (1952), 333.
As to the latter. Sand., "'Paneiautonomie' in intemationalen Luftbetbrdenmgsvenragen", 18 ZLW (1969),205
(at pp. 213; 216) mentions Aeroflot and Sabena. As Rudolf, "Die neuen lATA-Betbrdenmgsbedingungen fl1r
Fluggaste und Gepldt", 20 ZLW (1971), 153 reports, Sabena stopped a1ready in 1971 making use of choice of
law clauses. Lufthansa must have made use ofan indirect choicc of law rule in its cargo conditions, providing
for the application ofthe lex/ori and then repeating the possible/ora under Art. 28 (2) ofthe Warsaw
Convention - a Doring heritage? Today, however. no such clause is found in the Lufthama conditions (6 ed., 1
May 1992 of the Conditions ofCarnage for cargo as approved by the Gennan Minister ofTranspon according
to § 42 LVO in connection with § Il LVG under file number AZ L3-S-225 US8 of8 Dec:ember 1958).
As to Canada see e.g. Moguard /mestments Ltd. v. De Savoye (1990), 76 O.L.R.4th 256; [1990] 3 S.C.R. 1077;
see also Hunt v. T & N pic. (1993), 109 O.L.R.4th 16; [1993] 4 S.C.R. 289. On the development see Edinger,
uThe Constitutionalization of the Conflict ofLaws", 2S Can.Busin.L.J. (1995), 38; FinJcJelLabrecque, "Low Cost
Legal Remedies and Market Efficiency: Looking Beyond Moguard", 22 Can.Busin.L.J. (1993),58 (82 tT.).
In Switzerland, the contraet ofair carnage bas frequently been characterized as a consumer contraet which under
An. 120 (2) IPRG shall not he subject to a choice of law rule. Courts have applied this rule even under
ambiguous cÎfCUIJ1S1IIlces; see Bezirksgericht Zf1rich (16 May 1989), SJZ 1990,216 =ASDA Bull." 199111, 12
ff. For an ordinary case see Bezirlcsgericht ZÜ1'ich (2 Febr. 1988), ZR 87 no. 92,218.
E.g. in Gennany the Act on Conditions ofContraet (Gesetz über die Allgemeinen Gescht:iftsbedingungen •
AGBG) requires that il he applied even ifforeign law is to govem the contraet in cases where the following
criteria are met: The contraet must have been concluded subsequent to advenisemants ofone of the panies
within Germany; the party must have its penuanent residence in Gennany t and must have agreed on the conttact
within the territorial scope of application of the Act - § 10 AGBG. On its significance as to air law see
Boc/rstiegel, "Zur Bedeutung des neuen AGB·Gesetzes ftlr die Betbrdenmgsbedingungen der
Fluggesellschaften", in: Bodenchatz. M. / Boc/cstiegeJ, K.H. / Weide.s, P., "Beitrlge zum Luft- und
WeltraumrechL Festsebrift zu Ebren von Alex Meyer. Sonderausgabe der Zeitschrift tl1r Luft· und
Weltraumrechtn (197S), 55 (at pp. 57 tT.).
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(3)Lex voluntatis - ContestiDg lu Legal Soundness

More than thirty years before Mi/de wrote that ''the first solution which cornes to the mind of any

modem lawyer dealing with any contractual relations is the application of the principle ofparty

autonomy in the cboice of law - lex vo/untatis.',406 , Hermann Müller401 proved that he was not one of

those "modem lawyers,,408; bis perceptive and tempting legal approach, however, does even today

not at aU lack legal soundness. In a section on party autonomy in private international air law, he

observed that choice of law provisions can he null and void under mandatory mIes of the jôrum,

especially in standardized conditions ofcaniage. In confonnity with traditional authorities on private

intemationallaw in general409 , he points out that the agreement on the selection ofa certain legal

system to govem the contraet ofcarriage is itself a contraet (Rechtsgeschiift): a U contract of

reference" (Verweisungsvertrag). Legal significance and consequences to this agreement are

rendered to a declaration by the parties only by the legal system goveming the declaration41o
•

Whether the agreement between the parties is legally cognizable, therefore, is a maUer oflaw (a

question ofnorm'ativism) which cannot be examined under the law which is referred to by the parties'

agreement in the "contraet ofreference" (Verweisungsvertrag), but under a /egal system as

determined by generai ruies. Thus, the will of the parties can only obtain its legal significance, Le. its

quality as a legally cognizable agreemen~by tirst applying a different legal system in order to

(

406
407
408

409

410

Milde, "Conflicts ofLaws in the Law of the Air', Il McGill L.J. (1965), 220 (243).
Müller, "Oas internationale Privatrecht der Luftfahrtn (1932), at pp. 74-76.
Although he clearly realized that the Supreme Court of the Germany was tending to abandon its former
approacbes (based on the lex loci so/utionis doctrine) in favour ofchoice oflaw freedom ("Das Reichsgericbt
und ein Teil der deulSchen Wissenschaft erkennen den Paneiwillen als massgebend fllr die Bestimmung des
anzuwendenden Rechts an. [...l Inwieweit es damit seine Lehre vom Erfllllungsort über den Haufen wirft, soll
hier nicht erOrtert werden.'1; ibd at p. 7S.
Niemeyer, "Positives Internationales Privatre<:ht" (1896), p. 6: Gutzwi/ler, "Internationalprivattecht" ([s.d.] ca.
1920), al pp. 160S et seq.; Rabe/, "Die deutsche Rechtsprechung in einzelnen Lebren des intemationalen
Privatreehts",3 RabelsZ (1931), 7S3 (pp. 756 fT.); Wahl, "Oas Zustandekommen von Schuldvetragen und ihre
Anfechtung wegen Willensmangels'\ 3 RabelsZ (1931), 774 (at 77S; 790 fT.); Wallœr, "Internationales
Privattccht" (1921), at pp. 343 et seq..
See foregoing footnote; esp. Niemeyer, ibd.
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ascertain ifs legol relevance411
• In order to avoid this complicated procedure, Müller suggests that the

will of parties not be taken into consideration when looking for an appropriate point ofcontact as to

contracts of international carriage by air. Before the background ofall kinds ofconsumer protection

in choice oflaw issues412 and in the "age ofmandatory rules", the approach ofcontesting the legal

soundness of the freedom to choose does not appear without sorne convineing effét. Sorne MaY even

predict that it will again become a "modem" approach413
•

(4)CoDclusioD

As to [ex vo/untans. the conclusion is that it does not render a favorable solution of the conflicts

of laws problem with respect to commercial contracts of international carriage by air. Although

modem codifications ofprivate international air law still refer to the subjective test as the first point

of contact in a checklist of tests, this test is subject to many restrictions, sorne due ta consumer

protection in general, sorne due to Art. 32 ofthe Warsaw Convention in that a choice of law provision

might cut sorne of the rights of the passenger or shipper/consignor/consignee - the CAB had even

declared a cargo clause as contrary to public poliey. The subjective approach, therefore, does not

seem to qualify as a useful and recommendable point of contact in the conflicts of laws ofthe

contraet of international carriage by air.

411

412
413

As a matter of course, the legal systems May in practice be the same - but if they are, then this is due to a
different relevant point ofcontact. This aspe~ however, was subject to controversial highest jurisprudence in
Gennany: see RG (l0 May 1884 - I. 114/84), RGZ 12,34 (36); RG (30 Jan. 1889 - L 331188), RGZ 23,31 (33).
There has, however, also beenjurisprudence to the conctrary: see e.g. RG (22 Febr. 1881 - [11.341/80), RGZ 4,
242 (246); RG (8 July 1883 - I. 317/82), RGZ 9, 225 (226 f.); RG (21 Oct. 1887· III. 136/87), RGZ 20,333
(334-336); RG (5 Nov. 1889 - III 242/89), RGZ 24, 112 (113); RG (4 Febr. 1890 - [no 105/89), RGZ 26, 135
(151 ff.). Jurisprudence, too, seems traditionally have to favored the view that the law that is referred to is to
govern also the questions oflegal prerequisites (Yorfragen): see e.g. WaJlœr. ~'Intemationales Privatrecht"
(1921), at pp. 343 ff. rendering further back references as to legislative proposais issued by Niemeyer and
Gebhard. See also Zitelmann, "IntemationaJes Privatrecht" 1 (1897), at p. 278.
WaJ/cer, ibd, at p. 346 concludes in his discussion that the parties May choose the law to govem a connact
deliberately, unless imperative rules ofthe /aw applicable according to private international lal" interfere.
See also Wengler. "Internationales Privatreeht" (1981), at pp. 556 el seq. reflecting carrent tendencies.
Supra.
As to this aspect see esp. the essay by Juenger, "Paneiautonomie und objektive Anknapfung im EG­
Übereinkommen zum Intemationalen Vertragsrecht. Eine Kritik aus amerikanischer Sicht", 46 RabeisZ (1982),
57.
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Hence~ the traditional points ofcontact applying objective tests have to De examined as to

whether they provide for acceptable solutions.

In order to qualify certain points ofcontact as appropriate for the determination ofthe applicable

law, the objectives must be defined. Sînce it is still the area ofprivate law that is concemed, the

prevailing notion is still private autonomy, and thus the appropriate law is to he determined from the

standpoint of the parties of the contraet ofcarriage. A government May have an interest in the

application of its own law once a case is pending before its court. However, "it is obvious that no

court can do justice if it refuses absolutely to recognize the existence of a foreign law or ofany right

acquired thereunder,,414 . The exclusive application of substantive lex/ori, therefore~ does not serve

the purpose ofsubstantialjustice41S . Moreover, in the arena ofintemationally unified law it merely

transfers the ehoice of law problem into a choice ofjurisdiction problem, instead of rendering a

solution.

The problem ofan international balance ofthe factors influencing the determination of the

applicable law still remains416 ,and it is believed that a single conflicts mIe should govem all

passengers and persons interested in cargo aboard an aircraft unifonnly417 . On the other hand, if

private autonomy is the recognized and prevailing principle ofprivate law, then a uniform treatment

does not necessarily have to be a decisive enterion. Obligations are of a relative nature, and the law

goveming the relationship may depend on the parties and the contents of the contract. To apply a

simple example: If passenger X tUes London - Paris - Rome; and Y tlies Paris - Rome - Athens; why

414
415
416

417

Graveson, "The Conflict ofLaws" (5 ed.; 1965), al p. 8.
See also supra.
Kegel, uIntemationales Privatrecht" (6 ed.; 1987), at p. 54 uses the tenn "intemationalprivatrechtliche
Gerechtigkeit" whichJuenger. "Choice of Law and Muitistate Justice" (1993), at p. 69 translates as "conflicts
justice".
Franlœnstein, "Intemationales Privatrecht", vol. Il (Berlin 1929), at p. 218; Caspers9 "Internationales
Lufttransportrecht" (1930), at p. 12; Riese, "Intemationalprivatrechtliche Probleme auf dem Gebiete des
Luftrechts", 7 ZLR (1958), 271 (280); Mi/de, "Contlicts of Laws in the Law of the Air", Il MeGill L.l. (1965),
220 (245).
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should these contracts be treated equally even ifX and Y sit next to each other on Paris - Rome? The

contraets have nothing in common. They might even be concluded with different (contraetual)

carriers. One would like to agree with von Savigny tbat the purpose of legal mies is to serve private

interests rather than vice versa418 . Certainly the latter solution might be considered preferable for the

eonvenience of the lawyer, which - however - is not an asset superior to the requirement that the law

balanee social interests appropriately. It is in order to balance the social interests of the private

parties, why, according to von Savigny 's system, the situs ofthe legal relationship concemed bas to

be determined419 . AIso involving the eriterion offoreseeability42o , in the most ideal case such situs

(which ever method might apply to determine) will create congruence of individual justice and the

more or less subconscious expectations of the parties of the contract of carriage, Le. those

eircumstances that would have been reasonably contemplated by the parties if they had considered the

issue. However, this approach will scarcely bring about decisional harmony and bas, in its entirety,

been criticized as an '~ideal [that] will forever remain a phantom,,421 . Sorne May draw the conclusion

that for practical purposes "a ehoice-of-law mIe need not achieve perfect justice at any time it is

invoked in order to be preferable to a no-nUe approach,,422. This represents the logical antonym of the

modem approac~which recrnits more "policy aspects,,423 in its opposition to the classical

418 Savigny, '&System des beutigen ROmischen Rechts" IV (1849), at p. 116.
419 Ibd. at pp. 108, 118, 120,200. Thatthis means the situs ofthe private relationship, as opposed to doctrines

promoted in the US, bas already been pointed out. See supra.
420 See Riese, "lntemationalprivatreehtliche Probleme auf dem Gebiete des Luftrechts", 7 ZLR (1958),271 (280);

Mi/de, '&Confliets ofLaws in the Law ofthe Air", 11 McGill L.I. (1965), 220 (245).
421 See Juenger. "Cboice ofLaw and Multistate Justice" (1993), p. 69 citing Fritz Sturm.
422 Rosenberg, '&A Comment on Reich v. Purcell", 15 UCLA L.Rev. (1968), 641 (644).

See also a dietum by Donovan, L.J. in Formosa v. Formosa (C.A.), [1962] 3 Ali E.R. 419 (424):
'&But these mies of private intemationallaw are made for men and women - not the other way round - and a tidy
logica! perfection can never be achieved. Certain elementary considerations of decency and justice ought not to
be sacrificed in the attempt to achive it."

423 Sand., "Choice ofLaw in Contraets of Intemational Carnage by Air' (Thesis. IASL. McGill : '962), at p. 62.
GeneraJly cf. the modem American approaches especiaUy the "better law approach''', usuaUy auributed to Leflar
(see e.g. Leflar, "Conflicts Law: More than Choice Influencing Considerations", 54 Calif.L.Rev. [1966] 1584),
and the "govemmental interest analysis" as shaped by Cu"ie (see Currie, "Selected Essays in the Conflict of
Laws" [1963]). For a recent analysis see Sri/moyer, "The Raie of Substantive and Choice ofLaw Policies in the
Formation and Application ofChoice ofLaw Rules", 252 Rec. des Cours 1995, 9 (esp. ch. III on "Substantive
Policies and their Role in Choice of Law").
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doctrine424 • Nevertheless~ that the classical doctrine and the traditional approaches still provide for

more appropriate solutions in a multicultural world founded on reciprocal respect as to cultural,

religious, social, and economic ret1ections in the law, bas already been pointed out supra.

As bas also been mentioned supra425
, modem approaches to private intemationallaw apply a

closest relationship test. That such approach, especially by codified law, is not a very fortunate

solution - since it is the objective ofevery con:t1icts mIe to determine the law with the closest

connection to the facts - bas aIso been shown426 • With respect to contracts ofcaniage of goods,

modem codifications, mainly following the Rome Convention 1980, render a certain presumption: It

is assumed that the conttaet have its closest connection with the law ofthe camer's principal place of

business (Art. 4 (4) ofthe Rome Convention of 1980t27
• In all other cases, carriages conducted in the

course ofbusiness of the carrier will be subject to the general mie of Art. 4 (2), leading to the same

solution. Carnages not performed during the ordinary course ofbusiness will be subject to the law of

the country where the characteristic performance, i.e. the carriage, takes place (Art. 4 (2)). Thus, with

respect to carriages by air the applicable law will be either the lex domicilii ofthe ca"ier (and not of

the passenger as proposed in the IATA agreement428) or the lex loci soiulionis. These doctrines will,

therefore, have to he considered as emerging principles and analyzed critically.

Since very different features are involved in the multi-colored scenery of a nation's legal notions,

reflecting different cultuml, religious, social and economic values, emphasis should be given to the

aspect ofpractical foreseeability from the perspective of the parties involved in the contract of

international caniage by air, i.e. to thase conflicts mIes that meet the requirement ofdetermining the

law that is reasonably to be expected, since it is closely connected to the carriage429 • Quite often the

(
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Altbough usually equally allocated to the '~American Conflicts Revolution'\ Beale's "vested rights"-approach
takes more from von Savigny tban from what subsequently shaped "true" policy approaches. See e.g. Bea/e, "A
Treatiese on the Confliets of Laws" III (1935), 1950-1975.
Supra.
Supra.
For a discussion ofthis special rule see Schultsz. "The Concept ofCharacteristi Performance and the Effect on
the E.E.C. Convention on Caniage ofGoods", in: North (ed.). "Conttact Conflicts" (1982), pp. 185 fi:
For a detailed discussion see infra
Accordingly, Alex Meyer, "SASv. Wucherpfennig'''' 4 ZLR (1955), 232 (235), looks for points ofcontact that
dominate (Ubeherrschen ") the legal relationship (applying former German law).
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criterion ofwriform treatment ofail passengers aboard an airplane is mentioned430 . If this critenon is

meant to apply the same substantive law to each person, then the necessity ofsuch a mIe is not self­

evident: E.g. there May be a 200 seat aireraft operated by airline A. 50 seats May be chartered by B

and the respective passages sold to passengers #1-50, and anotber 50 seats, #51 ..100, chartered by C

who sold the respective passages to an independent travel agent 0 who, finally, is party to the

contraets ofcarriage with passengers #51-100. Seats #101-200 are directly sold by A. How can all

passengers expect to be treated by the same substantive law? They have different partners to their

contracts of carriage and meet inside the aircraft ooly because ofeconomic convenience and

arrangements of their contractual carriers. Therefore, an expectation ofuniform treatment in

substance of different obligations431 cannat be expected by the very nature ofthe relativity of

contractual obligations. Funhermore, it appears more important to apply a uniform conflicts of laws

mle to ail international carriages as one step ta relieve the current "open law situation,,432 than to

achieve uniform treatment in substance for a mere casualness, especially in the perspectives of

passengers #1 ..50 and #51-100, respectively, in the example.

According ta these objectives, the different points ofcontact shall he evaluated.

cc) The Law of the Flag (lex bllnderae)

Although the principles held applicable in international air law should not depart from general

principles of private intemationallaw, sorne peculiarities of the speciallegal area .. which are a1so

found in the much more traditional area ofmaritime law433 .. May induce special considerations.

Sïnce the principle ofnationality ofaircraft is one of the prevailing principles in international air law,

(
430
431
432

433

Supra.
Obligations May e.g. differ in locations ofdepartue and destination.
Sand, "'Parteiautonomie' in intemationalen Luftbefbrderungsvertrtlgen", 18 ZLW (1969), 205 (217); Rudolf,
"Die neuen lATA..Betbrdenmgsbedingungen tllr Flugglste und Geplck", 20 ZLW (1971), 153 (164).
See for instance the fust edition ofDicey, "The Confliet ofLaws" (1896), at p. 623 (mie 154).
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one is tempted ta favor the law ofthe fiag as the indicator ofthe law goveming the carriage434 • This

criterion is unambiguous and aIso meets the requirements of those who demand equal treatment

aboard the aircraft. However, modem aircraft finance techniques, aircraft interchange, charter and

block seat anangements prevent the passenger from realizing the state ofregistry ofthe aircraft, not

only at the time the contract ofcarriage is made but aIso when the passenger subsequently boards the

airerait The same is true with respect to joint airline ventures and pools43S • The nationality ofthe

aircraft does not necessarily have to be the same as the nationality ofthe airline as indicated by the

multi-colored emblems on the aircraft' s tai1436
, and the nationality ofthe aircraft is hard1y perceptible

even for passengers interested in it because it follows a code of letters, more or less tinily painted

onto the aircraft's body. Therefore, this criterion does not meet the requirement offoreseeability. It is

far beyond possessing any inner connection with the conttaet ofcarriage437 •

Only as far as non-commerciaI aviation is concemed, the lex banderae May deserve sorne

consideration438
• In general aviation, the state ofregi5try usually is the home state ofthe carrier. And

sunHar ta the Hague Convention on Road Traffic439 , which declares the law ofthe state ofregistry

applicable as to road accidents, by way ofanalogy it has been proposed that the lex banderae apply in

434
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See Bentivog/io, "Confliets Problems in Air Law", 119 Rec. des Cours (1966-111),69, esp. at p. 81: "[...]
4nationality' ofairerait being used as a pertinent connecting factor." The ltalian Codice dei/a navigozione
declares the law ofthe flag applicable in air law (Art. 10).
The best known example is probably Scandinavian Airways System (SAS). Another very early examples is a
fonner Gennan·Russian Airiine (Deutsch-Russische Luftverlœhrsgesellschoft - DERLUFT); sec Do,.;ng,
44lnternationales Recht der Privatluftfahrt''' (1927). For early pools under an lATA umbrella see Caspet's.
"lntemationales Lufttransportreeht" (1930), at p. 19. As to modern pooling in general sec Littlejohns, '·Legal
Issues ofAircraft Finance", in: Hall, uAircraft Financing" (2 ed." 1993),281 (at pp. 292 ff.).
See Dettling-On, '·lntemationales und Schweizerisches Lufttransportreeht" (1993), at p. 90: 4·0as Emblem, das
die Gesellschaft auf den Schwanz des Flugzeugs autinalt., IlOt oicht mit Sicherheit auf die Registrierung
schlieBen." See also BD'IISt., uThe Lessee's Guide to Strueturing the Cross-Border Aircraft Lease", in: Hall,
uAircraft Financing" (2 ed.; 1993), 159, at p. 169: U[There are] Boeing 747 aircraft which carry US N­
registration designations but which are operated by non-US camers. These airerait are relicts of the cross-border
ITC lease age in the US."
Caspe,.s, "Internationales Lufttransportreeht" (1930), at pp. 20 et seq.; Müller. uOas internationale Privatrecht
der Luftfalut" (1932), al pp. 76 et seq.; Milde, ·'Conflicts ofLaws in the Law of the Ait". Il MeGill LJ. (1965),
220 (246); U1'WQ1Itschky. "Flugzeugunftllle mit Auslandsberohnmg und Autlockenmg des Deliktsstatuts"
(1986), at pp. 132 et seq.; Dettling-On, ulntemationales und schweizerisches Lufttransportreeht" (1993), at p. 90
also reject this doctrine.
The Warsaw Convention does not apply since the carnage is not perfomed for reward (An. 1).
As to the Convention sec KellerlSiehr, UAlIgemeine Lehren des intemationalen Privatreehts", al p. 312.
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non..commercial air carriage cases if the passengers and the aircraft have the same nationality440 .

This, however, is an exception and does not represent the majority of cases.

dd) Law of the Place wbere the CODtract was CODcluded

(la loci contrtletus)

Formerly, lex loci conlractus was the prevailing doctrine. In 1932, Müller reported its application

by statutes in ltaly and Japan, its application in court decisions in Austria and Poland, and its general

recognition in France, Belgium, the Netherlands, Spain, England, the US~ and Russia441 .In

Germany, it had been recognized until von Savigny 's influence prevailed and courts subsequently

preferred an application ofthe lex loci solutions442. Commentators have continued to propose this

doctrine443 which, in the absence of an explicit choice oflaw, is said to be the MOst "salient',444 .

Riese aIso refers to the statement by the US delegate Calldns of ICAO's Legal Committee (Lisbon,

27 Sept. 1948)445 that ··a contract made in New York for carriage between Argentina and South

Africa should he govemed by United States laws." This point ofview probably displays a

consciousness fo~ American concems in international trade446 • The doctrine bas continued to be

applied by French447 , Austrian448 , British449 and Canadian450 courts.
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Bentivoglio, "Confliets Problems in Air Law", 119 Rec. des Cours440 (1966-ilI), 69, at pp. 159 et seq.;
Dettling-Ott, "Internationales und schweizerisches Lutbransportreeht" (1993), at p. 91.
Mül/er. "Das internationale Privatree::ht der Luftfahrt" (1932), at pp. 80 et seq.
On von Savigny's doctrine see von Savigny. '·System des heutigen R~mischenRechts" vm (1849), at pp. 207 ff.
Its influence on Gennan teaching and jurispNdence is discussed by Müller, "Das internationale Privatrecht der
Luftfahrt" (1932), at p. 73.
Ripert, '·Responsabilité du transporteur aérien", Rev.Jur.Int.Loc.Aérienne 1923,363; Van Houtte, "La
responsabilité civile dans les transports aériens intérieurs et internationaux" (1940), at pp. 38, 93, I.32. De
Juglart, "Traité élémentaire de droit aérien" (1952), at p. 240; Rodière. "Droit de transports terrestres et aériens'~

(1960), no. 400. McNair (KerrlEvans), "The Law of the Air" (3 ed.; 1964), at pp. 136-137; Magde/énal, "Air
Cargo" (1983), at p. 40.
McNair, ibd.
Riese" "Luftrecht''' (1949), at p. 394, n. 16; Id, "lntemationalprivatreehtliche Probleme aufdem Gebiete des
Luftrechts", 7 ZLR (1958),271 (280)
D'ion. "Limitation ofLiabilities in Intemational Air Transport", no. 229, observes a movement in Cavour of the
lex contractus in the USA.
See e.g. Cour d'Appel Paris (9 Nov. 1956), RFDA 1957, 147 (Laboralo,ies Lafayette c. P.A.A. et Sté C.M.B.);
and an annotation in RGA 1956,379. For further back references sec Magdelénat, "Air Cargo" (1983), at pp. 40
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However, apart from such interests of individual states as were certainly influenced by the SS

Missouri decision451 , some commentators state that all contraets of international air carriage are

concluded at the principal place ofbusiness or subsidiary places ofbusiness ofthe carrier452
• In a

system ofworldwide travel agency networks, this is not true. The place where the contract is

concluded does not prejudice the carnage itself. Not only cao a contraet ofcarnage from A to B be

concluded in Z, which bas nothing to do with the carriage, but passengers, with the aid ofmodem

media ("information highway internet", "tele shopping'), can go shopping for the cheapest fares to

sellers around the world!453 Who could ulitmately determine the place where the contraet was

concluded under such circumstances? The emerging issues are striking enough that some countries

discuss legislative action as to the implications ofprivate internationallaw for tele shopping454 . Apart

from its roots in medieval doctrine4SS ,it appears that this criterion was suitable for major maritime

harbors such as London in previous centuries, when the cargo actually had to he taken to the docks,

where the contract was then concluded. Under this assumption MeNair's view456 favoring this

doctrine does not seem unreasonable. Today, however, the notion of lex loci contractus does not fit

th f ··· nal . 1 al1457e purposes 0 pnvate mtematto au aw at .
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f.; Lemoine, "Traité de droit aérien" (1947), at p. 389; Lureau, "Responsabilité du transporteur aérien" (Paris
(961), p. 246.
Supreme Court ofAustria OGH Wien (5 Oct. 1955),OJZ 1955,673; and (15 Dec. 1961), Il ZLW (1962), 152.
In its famous decision in re Missouri Steamship Co. (1889),42 Ch.O. 321, per ChittyJ., the court held English
law applicable under the docnine lex loci contraclUS, although the cargo (caule) had been shipped in Boston by
an American company. This decision was rendered before the background ofEnglish recognition ofexemption
clauses in favor of the (English) carriers, while American law promoted shipper interests - in air transport of
1948, it was the USA that ttied to proteet its carriers.
Cam/ian Pacifie \1. Parent (P.c.), [1917] A.C. 195; Scott \1. American Air/ines, [1944] 3 D.L.R. 22 (Ont.).
Seesupra.
See e.g. Müller, "Das internationale Privatrecht der Luftfahrr' (1932), at p. 81.
A feature whose etTeet is accelerated not only by '.grey market" otTers but also by deregulative and liberalizing
measures.
Especially in Gennany preparatory works for legislation as to tele shopping have been commenced. For
verification contact one ofthe experts preparing legal opinions for the legislative bodies involved: Pro/essor Dr.
Herbert Kron/ce, Direetor, Institute ofForeign Law and International Private and Business Law, Ruprecht Caris
University Heidelberg, Heidelberg, Gennany.
Supra. General Part.
Supra.
See also Denling-Otl, "Schweizerisches und intemationales Lufttransportteeht", at p. 89: ··It does hardly make
any sense to subjeet a conttact of international carriage exclusively ta the law ofthe place where the contract
was conluded, because it involves elements ofchance." ("Es ist kaum sinnvoll, den Vertrag Ober eine
internationale Betbrderung ausschlieBlich dem Ort des Vertragsschlusses zu unterstellen, weil diesem Kriterium
oft etwas zuflllliges anhaftet.") [English translation provided].
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In general, this is reflected by an observed retreat ofthe lex loci contractus doctrine in legal

teaching4SS as well as in the law courts, even in England4S9
•

ee) Law of the Agreed Plaee ofDeparture

This point of contact appears favorable on first view, because it is known to bath the carrier and

the passenger. However, as is conceded even by one ofthe major promoters460
, this doctrine May be

difficult to provide for useful solutions if the departure, in fact, does not take place for whatever

reason. One could possibly reason that the contract ofcarnage goveming the legal relationship

specifies a certain place ofdeparture which may he the relevant point ofcontact, regardiess of factual

circumstances. Caspers ' criticism461 that in cases ofmixed, multimodal and successive carriages,

confusion and clishannony as to the correct point of departure in a specifie case will he a probable

consequence, appears more convincing.

fi) Law of the Agreed Place of Destination

(la loci solutionis -Iex loci executionis)

If a connection is to he drawn between the performance of the obligation established by the

contraet and the selection ofthe law goveming il, then it would be the place of the perfonnance. This

is e.g. recognized by the Rome Convention 1980 in Art. 4 (2)462. Sïnce the goal of the contract of

carriage is to create an obligation to achieve transportation to the agreed place ofdestination, and the

458
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Ke//er/Siehr, U AlIgemeine Lehren des intemationalen Privatrechts'~ (1986), at pp. 344; 348; 352 ff.
The Gennan Federal Supreme Court (Bundesgerichtshof, BGH) held that the lex loci contractus has to stand
bac~ by contrast to other points ofcontact. The court applied the law of the place ofdestination and the law of
the principal place of business ofthe carrier. See BGH(30 March 1976 -IV ZR 143177), NJW 1976~ 1581.
According to a note in ZLW 1988~ 334, the English Court o/Appeals held in a decision rendered on 26 Febr.
1988 English law applicable in a case where an English citizen had concluded a contraet ofcaniage in
Bangladesh.
Lemoine, "Traité de Droit Aérien" (1947), at pp. 399 et seq.
Caspers, "Internationales Lufttransportrecht" (1930), al p. 16.
Supra.
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transfer ta that destination absolves the carrier from bis contractual obligation (secondary obligations

such as the service of food are merely subordinate obligations), this place is likely ta he considered

the place ofperfonnance463
•

However, the destination as a point of contact faces the same objections as the place ofdeparture,

considered above, as to uncertainties whether jurisdictions different from those cited above would

reach the same legal conclusion.

Another aspect does not speak in favor ofthe application ofthis doctrine, either. The Warsaw

Convention expressly vests the consignor with the right to stop the carriage ofgoods or to direct the

goods to a different destination (Art. 12). Sînce the consignor may change the destination of the

carried goods, a recognition ofthis doctrine would enable the consignor to change the law governing

the carriage unilaterallyand in the course ofthe carriage. If it is recognized that a single doctrine for

the intemational carriage ofpassengers as well as goods is a preferable solution to a two tiered system

- which appears rational- then the doctrine of lex loci solutionis or /ex loci execulionis does not

render an acceptable solution.

gg) Law of the Place where the Breach of the Contractual

Obligation Occurred (la ioci laesionis)

The application of a lex loci laesionis doctrine in the contractual context464 finds its equivalent in

the /ex loci delicti (commissi) rule of the law oftorts/delict. As to extra-contractualliability, [ex loci

463 This notion is recognized e.g. by the Oennan Federal Supreme Coun: BGH (14 April 1953 - [ZR 152152),
BGHZ 9, 221 (223); BGH (22 Nov. 1955 - 1ZR 218/53), BGHZ 19, 110 (112); BOH (l8 Oct. 1965 - VII - ZR
171163), BGHZ 44, 183 (186); 7 ZLR (1958), 421 (422); BGH (30 March 1976 - VI ZR 143/74), NIW 1976,
1581. See aIso OLG Franlcfurt (26 April 1983 - 5 U 75/82), ZLW 1984, 177 (181); OLG Frankfurt(l1 Nov.
1986 - 5 U 240/85), ZLW 1987, 197; LG HambUl'g(7 Sept. 1977), RlW 1977,652. It has further been applied in
Petrire v. Spantax (2d Ciro 1985), ï65 F.2d 263. See also already Caspers, "Internationales Lufuransportreeht"
(Berlin 1930), at p. Il; Müller, "Das intemationaie Privatrecht der Luftfahrt" (1932), al pp. 73 f.; KojJ1ca­
Bodenstein-KojJ1w, "Luftverkehrsgesetz und Warschauer Abkommen" (1937), al p. 241. Sec further Schuitsr.
'·The Concept ofCharacteristi Perfonnance and the Effect on the E.E.C. Convention on Carnage ofGoods", in:
North (ed.). "Contract Contliets" (1982), pp. 185 if. However, Riese, "Luftrecht" (1949), at p. 395 indicates that
this notion is not shared by all civillaw jurisdictions.
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delicti bas been, and still is, the predominant doctrine465 • The factor justifying an etfect of the

delictual doctrine on the contraet May he sought in the following aspects:

First, in continental European jurisdictions damages are founded either on contract or on delict.

However, local differences (even though they MaY he due to systematica1 deviations), merely have a

marginal effect; whether e.g. under French law only one ofthe fOundatiODS can serve as a cause of

action in a damage claim (exclusivity) or e.g. under German law both can he pursued (cumulation)

does not affect the fact that delictual provisions May he recruited to seek recovery for damages that

have occurred in connection with the carrier' s performance ofa contraet ofcarriage466 • In Art. 24 (1)

of the Warsaw Convention, which limits claims "however founded" to the scope ofthe Convention,

due regard is given to these legal concepts. Therefore, one might argue that the delictual conflicts mIe

may equally apply to contraetual provisions - designated lu loci laesionis - in order to prevent

conceptual inconsistencies in the process ofawarding compensation.

Second, due to the language of the English translation ofthe Convention, which is ambiguous in

this respect461
, US courts had held that the Conventionallaw did not provide for a cause ofaction but

merely described the scope of liability; an identification ofthe '1rue" cause ofaction in the

additionally applicable domestic law(s) would then be required468
• Different from continental

European notions, US courts characterize particularly damages resulting from death or injury as

torts469
• Even though US courts have subsequently recognized the provision of Art. 17 ofthe Warsaw

464
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See e.g. Lapeijne, "For die Beuneilung der intemationaIen privatre<:btlichen Venragsverletzungen nach der lex
loci laesionis", Festschrift Slreit (1939), 531 ff.; Sand, "~Parteiautonomie' in intemationaJen
Luftbefbrdenmgsvertragen'\ 18 ZLW (1969), 205 (217), n. 91.
See Benttvog/io, "Contlie:ts Problems in Air Law", Re<:. des Cours 1966-111,69 (151) and the refcrences
provided there in o. 14; Dettling.On, "Schweizerisches und internationales Lufttransportreeht" (1993), al p. 91.
Although especially in Warsaw cases French courts tend to admit only contractual claims. See e.g. Casso (Fr.)
(22. Apr. 1969), RFDA 1969, 397 (Lloyd's v. Sté Aérofret, Cie AlitaJia et Cie UTA); Cour d'Appel Paris (25
Feb. 1954), RFDA 1954,45 (48) (Consorts Hennessy v. Air France). German and ltaliancourts, however,
acknowledge the general dichotomy ofactionable grounds aIso in Warsaw cases. See e.g. BGH (24 June 1969­
VI ZR 45/67), 19 ZLW (1970), 199 (206); Casso (It.) (9 March 1953), 4 ZLR (1955), 70 (72) (Calcio Torino v.
Alitalia).
Art. 17: "The camer shaH he Hable [...)" • ·'Le tranponeur est responsable du dommage [...]"
Komlos v. Air France (S.D.N.Y. 1952), 111 F.Supp. 393; rev'd on other g'ds (2nd Ciro 1953),209 F.2d 436;
cert. den. (1954), 348 U.S. 820; Noe/v. LineaAeropostaJ Venezo/ana (S.D.N.Y. 1956), 144 F.Supp. 359; atrd
(2nd Ciro 1957),247 F.2d 677; cert. den. (1957),355 U.S. 907.
See e.g. Supine v. Air France (E.D.N.Y. 1951), [1951] U.S.Av.R. 448; Kilberg v. Northeast (N.Y. Supr.Ct.
1961), [1961] U.S.Av.R. 1; Griffith v. United Airlines (Penn. Supr.Ct. 1964), [1964] U.S.Av.R. 647.
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Convention as an independent cause of action470 , with respect to questions not addressed by the

Conventio~such as the compensability ofcertain types ofdamages, the legal framework is, to a large

extent, provided by statutory law which applies to tortuous actions. Thus, the connotation ofextra­

contractuallaw is still present471
•

However, not only can it he very difficult to ascenain where certain damage occurred during a

carriage by air, but also, in the case that damage occurs over the high seas, there is no legal régime of

the place since airplanes are not flying parts ofthe territory of their country of registly. Therefore, the

necessity would emerge to designate an additional system (e.g. the law of the flag) to govem the case

subsidiarily. These undue burdens imposed by this doctrine render it inappropriate to resolve the

conflicts of laws problem472 •

hh) Law of the Contracting Carrier's Principal Place of Business

("lex domici/i; quaestuari;")

This point of contact bas a long tradition473 ; it is applied by German courts474 as wel1 as by US

COurts
47S

, is reco~edby the Rome Convention 198ff76
, and enjoys approval by a majority of

commentators477
, but it is not free from doubt, either.
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Benjamins v. British European Airways (2nd Ciro 1978),572 f.2d 913; cert. den. (1979),439 U.S. 1114. For
furtber references confinning Benjamins sec Giemulla/Schmitt "The Warsaw Convention", Art. 17, no. 2.
See also c.g. Lowenfeld, "Aviation Law", VI·5 1.31; Miller, "Liability in International Air Transport" (1977), at

pp. 241; 271; Mankiweicz, "Selected AmeriC8ll Decisions on the Warsaw Convention and Related Matters", 34
ZLW (1985), 145 (157).
See also the discussion from a "classica1" point ofview by Milde. "The Problems ofLiabilies in International
Carnage by Air" (1963), at p. 17.
See the references given by Riese, "Luftrecht" (1949), at p. 396. As to the background oftbis doctrine in private
intemationallaw in general see Niemeyer. "Positives Internationales Privatreeht" (1894), al p. 29; Franlcenstein,
"Internationales Privattecht", vol. Il (1929), at p. 173.
Il has been applied by Gennan courts even before codified law came under review in 1985 (Gesetz zur
Neuregelung des IPR v. 25.7.1986). as implementing the Rome Convention 1980. See BGH (30 March 1976 - VI
ZR 143174), ZLW 1976.354; LG Afünchen 1 (l5 July 1975 - 180461/73), ZLW 1977. 155; AG Kij[n (27 Nov.
1980 - 124 [115] C 3029179), ZLW 1981,315. Sec alsa LG Berlin (15 March 1984), reported by UrwantschJcy.
"FlugzeugunflUle mit AuslandsberUhrung und Auflockenmg des Deliktsstatuts" (1986), at pp. 110 f.
Campbell v. Air Jamaica, Ltd (2nd Ciro 1988), 863 F.2d 1; Kapar v. Kuwait Ainvays Corp. (D.D.C. 1987), 663
F.Supp. 1065; Benjamin v. British European Airways (2nd Ciro 1978),572 F.2d 913.
Art. 4 (2).
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The quality of this point ofcontact bas principally heen doubted by Lemoine418 for severa!

reasons, the first ofwhich, namely that the doctrine fails in the case ofsevera! successive carriages,

faces objections since it is clear that either successive carriages involve severa! different contracts

which May well be govemed by different legal régimes; or a single contractor organizes severa!

successive carriages constituting a situation where eventually only one contract exists.

Lemoine 's other reasons are that the carrier May perform air carriage on other continents far

away from bis principal place ofbusiness, and that, in the case ofan airline that is organized as a

pool, the principal place ofbusiness is not readily perceivable by the camer's co-contractor. As

Riese419 admits, Lemoine Js points are hardly rebuttable. Caspers, on the other band, bas no

difficulties applying the law ofthe camer's principal place ofbusiness to a carriage in Asia or South

America perfonned by a European carrier480 • He adheres to the general opinion that typical mass

contraets have to be localized al the principal place ofbusiness of the entrepreneur481
•

At any rate, the carrier's co-contractor is able to readily find out the principal place ofbusiness of

bis carrier by a quick look at the document ofcarriage. Yet another aspect is agreed upon when

considering this point ofcontact: According to Riese482 , the application ofthe law ofthe carrier's

principal place ofbusiness subjects all passengers and cargo aboard an aircraft to the same law.

As pointed out above, the contractual camer can he different from the persan actually performing

the carnage by air. Obviously, the general clearly-formulated requirement of non-discrimination of

c

477

478
479
480
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482

See the primary promoter ofthis doctrine in privale international air law Caspers, "Internationales
Lufttransportreebt" (1930), al pp. 20 f. See also dl! Visscher. "Les conflits de lois en matière de droit aérien"1 48
Rec. des Cours (1934-11), 279; Goedhuïs, "National Air Legislation and the Warsaw Convention" (1937), p.
271; BustamenteySirven, "Derecho internacional aéreo" (1945), p. 45; Riese."Luftrech~'(1949), al p. 396; Id.,
'~Intemationalprivattecbtlicbe Probleme auf dem Gebiet des Luftrechts", 7 ZLR (1958),271 (281); Milde. "The
Problems of Liabilies in International Camage by Air" (1963), p. 19; Id., "Conflicts of Laws in the Law of the
Air", Il McGill L.J. (1965),220 (247); Bentivoglio, "Conflicts Problems in Air Law", 119 Rec. des Cours
(l966-1I1), 69 (140); Rudolf, "Der Flugscbein im internationalen Linienverkebr", 18 ZLW (1969),90 (92).
Riese. ibd. al p. 396 refers also to the pre·war IATA conditions ofcarnage (sci/. Art. 22 (4) (1) of the "Antwerp .
version", 1931) which provided that actions for damages against the carrier were to he brought at the place of
the canier's principal place ofbusiness. SÎDce this clause also contemplated application of the lexlori, in faet it
has to be considered a choice ofthe law of the carrier's principal place of business.
Lemoine. "Traité de Droit Aérien" (1947), p. 395.
Riese, '~Luftrecht" (1949), p. 396.
Caspers. "Internationales Lufttransportteeh~'(1930), at p. 21.
See Niemeyer, "Positives Internationales Privatreeht" (1894), at p. 29; Franlcenstein. "Internationales
Privatrecht", vol. II (1929), at p. 173.
[bd
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passengers aboard the same aircraft.J83 is to be understood with respect to the same contraeting

carrier.

jj) Law of the Domicile of the Passenger ("Iex domicilü veetoris")

In the traditional doctrine, the lex domicilii, bas only been taken into consideration with respect

to the carrier, and due to the difficu1ties ofascertaining the exact location ofwhat is legally attributed

the "domicile", it bas been rejected as an unusable criterion484
• However, since the 1960s the idea to

consider the law of the domicile of the passenger as a decisive point of contact bas been circulated in

the USA485 • It aImost appears as a late hommage à Mancin,A86 that the lATA Inter-Carrier

Agreement, adopted on 31 October 1995 during the Annual General Meeting at Kuala Lumpur,

provides for the introduction ofa domicile clause into the carriers' conditions ofcarriage. Under Art.

1 of the Agreement the carriers that have signed it will ''take action to waive the limitation of liability

for recoverable compensatory damages in Art. 22 paragraph 1 ofthe Warsaw Convention [...l so that

recoverable compensatory damages may be determined and awarded by reference to the law ofthe

domicile of the pàssenger."

The history ofthis clause May be outlined briefly by sorne facts: the USA bas been dissatisfied

with the limitation of liability in passenger cases since the 1960s, and especially after the Guatemala

Protocol of 1971, the Montreal Additional Protoco/ No. 4 of 1975 and the Supp/emental

Compensation Scheme had failed, the potential move to denounce the Warsaw Convention became

more and more visible. The airlines tried to react through lATA, analogously to their actions in

1965166, by an agreement to increase the liability limits. The US Department ofTransportation,

however, imposed upon US carners the requirement ofunlimited liability for US citizens. The notion

(

483
484
485

486

Supra.
See Riese, "Luftrecht" (1949), p. 396.
See The Brooklyn Bar Association in the critical note by Meyer. 9 ZLW (1960), 314; Mendelsohn, UA Conflicts
ofLaws Approach ta the Warsaw Convention", 33 JALC (1967), 624 (628-632).
Supra..Wancini. of course, favored the doctrine of 'personal statute · which is an approach slightly ditferent
from a domicile doctrine. As to the ditferences see e.g. Dicey & Mo"is. "The Confliet of Laws" (12 ed.), al pp.
164 f..
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ofreference exclusively to US citizens was certainly due to the supplemental compensation facilities

that could have been intI'oduced under Art. XIV ofthe Guatemala Protocol according to the

discretion ofstates.

To attribute significance ta this point ofcontact, however, mises severa! objections:

First, the notion ofdomicile, or residence, is not subject to uniform determination, especially

under European civillaw. While Anglo-American common law still adheres to sorne very specific

notions ofdomicile, and Québec recently adopted the concept into its new civil code, it is quite

doubtful whether a person's domicile constitutes an appropriate point ofcontact for the detennination

of the law applicable to the contraet ofcarriage. As opposed to North Americ~continental European

jurisdictions do not only recognize a variety ofdifferent connotations of a "domicile" but also

recognize severa! different residences as attributed to a citizen at the same tinte without singJing out a

specifie "domicile,,487 . In general, Raape/Sturm have observed ~'retreatofthe domicile principle,,488

since the 1950s; in 1964 Kahn-Freund described it as "a superannuated concept,,489 ; and Dicey and

Morris observe that the domicile's "preeminence is less secure than was formerly the case (...], the

courts and, especially, legislature are making increasingly use ofvarious fonus ofresidence [...l, a

reflection in part-of the growing influence of international conventions on the English mies of the

conflict of laws.,,490 . In fact, the replacement by or at least substantive uniformity by reform with the

notion ofhabitual or permanent residence is greatly debated in the United Kingdom491
• Although

reform movements in England are observed to bring the concept closer to the European notion of

habituai or permanent residence492 , and some commentators aIso observe that leading American

487

488

489

490
491

492

To the difficulties of determining a "decisive" domicile~ the problem that different jurisdictions apply different
tests - due to state sovereignty - to ascertain the domicile9 is added. This is clearly pointed out by Wengler,
"Internationales Privatreeht" 1 (1981), al pp. 242, 255. For an overview over the different legal positions see
Raape/Sturm, "Intemationales Privatrecht'~1(6 ed. 1977), at p. 117.
Raape/Sturm, "Internationales Privatrecht" 1 (6 cd. 1977), al p. 116. Further references ibd.~ n. 104. See aiso
Vischer/Planta, "Internationales Privatrecht" (2 ed. 1982) evaluating Swiss law.
Kahn-Freund, l'Statutes: The Willis Act, 1963", (1964) 27 Mod.L.Rev. 55 (57). Also cited by Dicey& Morris,
"The Confliet ofLaws" (12 ed.) at p. 165 ta indieate the future development.
Dicey & Mo"is, "The Contliet ofLaws" (12 ed. 1993), at pp. 163 et seq.
As ta the different proposals9 esp. the most radical one made by lrelan~ see Dicey & Morris, "The Conflict of
Laws" (12 ed.), at pp. 165 et seq.
Dicey & Mo"is, ibd.
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understanding ofdomicile gets closer ta the notion ofbabitual residence493 , even the best conceivable

case will he "close" but not subject to unifonn interpretation. Thus differences rentain, and no

intemational obligation would order an attempt at a uniform interpretation. Moreover, sinee

considerable work bas been achieved in Europe with the Hague Conferences fostering the notion of

"habituai residence,,494 , and even England is still hesitating ta adhere ta this concept in general, the

USA would probably be reluctant if it came to the adoption ofa unifonn understanding in the sense

of the international work already done by the Hague Conferences. Therefore, the concept of

"domicile" is not applied and not even adequately recognized among the major legal systems in the

world so that, from this perspective, it does not appear to be an appropriate point ofcontract as ta the

contraet of carnage.

Secon~ it discriminates against different co-eontractors of a carrier if they are deemed to have

domiciles in different legal systems. Even Mancini, the prime promoter of lex patriae and related

notions495 , granted the parties involved the right to choose a different law to govem their legal

relationship. As to the contraet ofcarriage by air, it bas to he taken iota account that the passenger is

subdued by standard conditions ofcarriage, Le. he is subject to a contrat d'adhésion. Sînce the agents

of the camer are .usually not entitled to change the standard conditions496 , the passenger's ooly

choice is ta "take it or leave it!,,497 . Although the standardization ofcontraets is recognized in

principle virtually throughout the modem world, the legal systems will certainly reserve their right to

examine in particular such unilaterally imposed clauses, balancing the factors of socio-economic

power and monopoly against faimess and good faith498
•

(
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See e.g. deWinler, ~'Nationality or Domicile?", 128 Rec. des Cours (1969-111), 347 (419-493); Cavers,
..6Habitual Residence': A Useful Concept?", 21 Am.Univ.L.R. (1972), 475. In Manitob~ underthe Domicile
and HabituaI Residence Act 1983, habituai residence and domicile are identical.
The notion was first used about a century ago in the Hague Convention on Prwate Law of 12 June 1902. See van
Hoogstraten, "La Codification par traités en droit intemational privé dans le cadre de la conférence de la Haye",
122 Rec.des Cours (1967- 111),343 (359). See also Wallœr, '~Intemationales Privatreeht" (1921), pp. .w fT. As to
references to its subsequent application by the Hague Conferences see Dicey & Monois, "The Contliet ofLaws"
(12 ed.), at pp. 161 ft
Supra.
An~ moreover, as Sand, "'Parteiautonomie' in intemationalen Luftbefbrdenmgsvertragen", 18 ZLW (1969),
205 (212) reports, lATA sanctions non-compliance with standard conditions by usevere measures".
See Sand, ibd
Only as one famous example ofthese virtually everywhere recognized notions May Frank., J. he quoted: '~The

passenger having no real choice about the matter cannot in !airness be said to have joined in a •choice of law'
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The exact method of implementation into the carriers tariffs does not yet seem to he clear.

However, even if the IATA provision was understood to leave the passenger the choice after an

accident has occurred ofeither pursuing an action on Warsaw grounds, or to settle the case according

to the provisions of the lATA agreement, it May he doubtful whether a court eventually confronted

with a case will accept such a discriminating choice of law in standardized contraetual provisions.

This May appear especially probable since courts also take economical factors into

consideration499 • Thus they will not overlook the fact that the Japanese initiative of 1992500
, too, led

to a contractual waiver of the limits, but without a domicile clause - although bath Japanese and US

American victims "cost" the airline insurers more than ten rimes as much as a Europeansol . Japan,

therefore, seems ta prove, and this is the third objection, that a domicile clause is not an economical

necessity.

Consistently, the law of the domicile of the passenger does not seem to he an appropriate choice

oflaw.

kk) Conclusion - A Synthesis

A completely convincing rule resolving the conflicts of laws problem, unfortunately, does not

adom the concluding remarks of the survey of accessible candidates. Apparently a rule favoring the

law of the contractual carrier's principal place of business still seems to deliver the best balance of the

factors of reasonable predictability (flying BA will usually create a reasonable presumption as to the

application ofEnglish law) and the equal treatment of co-eontraetors. Another asset would he that in

(
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500
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merely because the carrier has inserted a provision to this effeet." - Siegelman v. Cunard White Star (2nd Ciro
1955),221 F.2d 206.
See especially Corte costituzionale (6 May 1985) no. 132, Riv.dir.int.priv.proc. 1985,325 in its famous decision
Coccia V. Turkish Airlines. For a discussion see BailarinolBusti. uDiritto aeronautico e spaziale" (1988), at pp.
653 et seq.
See e.g. Hayashida, "Waiver ofWarsaw Convention and Hague Protocol Limits ofLiabiiity on Injury or Death
ofPassengers by Japanese Caniers", ZLW 42 (1993), 144; Abe, "The so-ealled 'Japanese Initiative"', 6 Korean
Joum.Air & Sp.L. (1994), 149.
See the figures given by Schultz, "Der Luftfahrt-Versichenmgsmarkt in angespannter Lage", VersWirt 1994,
979 (982): Japanese 1.5 mio. US-S, US American 2.0 Mio. US-S, Gennan 150.000 US-S.
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the aggregate the majority ofcases would he subject to a well-developed law as to standardized

contraets ofcarriage by air. This is because the majority ofcontraets are coneluded with the large

carriers of the well-developed countries, which, due to their experience with legal issues conceming

carriages, will have an equally-developed legal system to handle such cases. This aIso seems to be

favored by authors tending toward the "poliey" approach ofmodem US canflicts of laws theoriesS02
•

In a world of deregulated and liberalized international air transportatio~air carriers May change

the locations of their headquarters due to alliances and Mergers (e.g. flying an American carrier under

Dutch law?); they may escape ta legal oases for tax and labor law reasons (e.g. tlying former tlag

carriers under the law ofthe Caymans or Island?); and they MaY serve routes without any connections

to the country of the principal place ofbusiness (e.g. tlying from Bogot! ta Lima under English Iaw,

or from Singapore to Bangkok under Gennan law?). Would the application ofthe legal systems as

exemplarily proposed in brackets he appropriate?!

Müller 's reason to promote the Lex loci contractus in private international air law is that he wants

to apply a legal system which is more closely connected to the facts in cases as indicated above. He

proceeds on the assumption that the passenger or shipper always contracts directly with the carrier,

and locates the contraet, even if concluded by telephone, in the specifie office ofthe carrier where the

contract was concIuded. Thus he is able ta subject the contract ta the law of the place where the

carrier's office, concluding the conttact, is located. For the reasons mentioned above, the lex loci

contractus doctrine does not serve as an acceptable basis for this approach any longerS03
•

The idea, however, seems to vest a sensible approach to the problem: the applicable law is to be

the law of the place of the carrier's office that sells the ticketS04
• Otherwise, i.e. if the ticket is sold by

a travel agent, the application of the canier's principal place ofbusiness would appear a likely

(
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503
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See the final conclusions drawn by Sand, "Choice af Law in Contraets of International Carnage by Air" (Thesis.
IASL. McGill; (962), p. 65. The absence ofa definitive statement as ta this aspect leads to the :lttribute "not
unequivacally" as to whether trUc concurrence exists: see Ali/de. ··Contlicts of Laws in the Law of the Air", Il
McGill L.J. (1965),220 (247. n. (16).
Supra.
Such a "broad" undcrstanding has already been aimed at in the dec:isions in BGH (16 June 1982 ), 8GHZ 84,
339 = NJW 1983, 518 and OLG Hamburg (18 Nov. 1982), VersR 1983, 1056, where the choice ofjurisdiction
according to Art. 28 ofthe Warsaw Convention was extended to the place ofbusiness of an authorized agent.
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solution. Thus, a modified principal place ofbusiness doctrine would he arrived al. The problem,

however, are cases 'such as e.g. a passenger domiciled in Gennany buys a Lufthansa ticket

(Singapore-Gennany) in an official Lufthansa office in Singapore. Sïnce both the carrier and the

passenger are domiciled in Gennany and also the place ofperfonnance (= destination) is Gennany, a

German court would likely hold German law as more closely connected to the case than Singapore

lawsos • Rad the passenger tlown from Singapore to Hong Kong, then he would not necessarily have

had a justifiable interest in the application ofGerman law only because bis domicile or residence is

the same as the headquarters of the carrier. Perfect justice at any time is unachievable by a simple

rule. As to the former case, however, an acceptable solution qualifying the case as a true exception

bas to be found. Obviously, the exception is created by the cumulative appearance ofa number of

points ofcontact. The exception coul~ therefore, be fonnulated as follows: Ifthe carrier's

headquarters and the passenger or shipper are domiciled in the same country, given that the contract

is not concluded by an office of the carrier within the country ofbis principal place ofbusiness, then

ifthe point oforigin or destination is located within this country ofcommon domicile, the application

of the law ofthe country ofthe common domicile can be expected.

This leads tQ the following mIe:

(1) The law governing a contract of international carriage by air is the legal system ofthe country

in which the office of the carrier with which the contract is concluded is located.

(2) If the contract is concluded not with an office of the carrier but with a travel agent or

otherwise, then the law ofthe country of the principal place of business applies (in the latter case the

carrier's co-contractant has no justifiable interest to rely on the application of a legal system where

the carrier bas no direct business but only acts tbrough lATA or other computer networks of sales

agents).

(3) If, however, the principal place ofbusiness ofthe carrier and the domicile of the passenger or

shipper are located in the same country, und the point ofdeparture or destination is aIso located in

SOS As ta these aspects see 8GH (27 Nov. 1979 - VI ZR 267/78), ZLW 1980, 143; OLG Franlcfiut (26 April 1983 ­
5 U 75/82), ZLW 1984, 177 (181).
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that same country, then the law ofthat country govems the contract (as the closest connectio~

substantially overriding other points ofcontact).

This two-tiered rule with its single exception may not he a perfect solution. Nevertheless, it is a

simple rule matching the modem trend as indicated by the Rome Convention J980, Art. 4 (2); it

frankly recognizes an exception in the case ofa closer connection to a different legal system ta

preempt any recourse ta general principles. As such, it could serve as an independent mIe governing

the conflicts of laws with respect to contracts of international carriage by air.

n. The Law Goveming Insurance Contracts

At the interface ofaviation insurance and the conflicts of laws two esoteric fields of law collide.

Sïnce the substance ofboth fields is accordingly difficult to handIe and the insurance practice of

commercial aviation departs in Many respects from common inswance lawS06
, a very brief

introduction to the relevant background of insurance in general and aviation insurance in particular

shaH he used as a ground to resolve the evolving conflicts problems.

1. An Introduction to Insurance Contraets Problems

a) Nature of Insurance

While legalliability involves the obligation ta compensate damage unduly caused ta the legally­

protected assets of others, insurance in general is the contraetual obligation ofthe insurer to

indemnify its co-eontractant ifa risk as specified in the contraet should realize. The cocontractant, the

insured, owes a valuable reward for the insurer's obligation to cover the risk; whether the risk realizes

or not does not affect the consideration.

506 E.g. Lagerberg. "Conflicts of Laws in Private International Air Law" (Thesis7 IASL7 McGi1l; 1991), did not
touch upon commercial aviation insurance al ail.
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The cradle of insurance is said to have been found at least as early as the times when

Hammurabi's caravaus crossed the oriental deserts, around 2250 B.C.; a common arrangement

among the participants provided for a share of losses. The same maxim constitutes the famous lex

Rhodia de iactu mle, which entered modem maritime law as havarie grosseS07
• Accordingly,

insurance bas been described as the "prior arrangement to spread the risk among as Many heads as

possible"S08 . The transportation sector is considered to he the umother of insurance"S09 . With the

advent ofaviation (and DOW increasingly space activities, tao) and the enonnous liability risks

attaehed to il, the insurance sector, which originally bad been considered a Mere ancillary to

overcome liability questions, increasingly became the safeguard as to the viability ofair

transportationSIO
• Traditional civilist legal tbjnking ofthe 19th century tended to perceive the two

parties involved in a damage claim merely as isolated individuals. This notion stopped already a long

time ago to meet the facts oftoday's ecoDomiC environments which have been consolidated to

associations, pools, and entire blocks.

Although one still finds statements as to which recourse is an important part of the reality of

insurance lawS11
, which sounds plausible since it seems to facilitate a decrease or at least a lack of

decrease ofpremiums, the troe reality must be diff'erentS12
• Experts describe the extent to which

recourse is sought as amazingly reducedS13 , and the economic calculations follow a direction

opposite to that originally assumed: The vast economic resources ofmonolithic blocks of insurance

companies and consonia suffices to compensate a considerable amount of damages out of its own

507 See "Haftung und Versichenmg im intemationalen Lufttransportreeht" (pending study· Dr. iur. Dissertation,
submitted to the Faculty ofLaw al Ruprecht Karls University, Heidelberg), al pp. 1 fT.

508 "Vorherige Abspracbe Qberdie Veneilung mOglicher Schlden aufviele Schultem" [translation provided]: De la
Motte at the Symposium ofthe German Âssociation for Transportrecht as quoted by Meyer-RehfueJ, Aktuelle
Fragen des deutschen und intemationaien Landtransportreehts, TranspR 1994, 326 ff. (335).

509 Von SchlllthejJ, "Die Transponrisiken in der Luftversic::berung" (1945), at p. 7.
510 Von SchulthejJ, "Die Transponrisiken in der L\1ftversicherung" (1945), at p. 88 uses the term "Lebensfrage".
5Il Basedow, "Der Transponvenrag" (1987). al p. 476.
512 This is the ratio ofajurisprudence voiding clauses unàer whic::h recourse would be preempted.
As to Gennany see: BGH(8 Febr. 1952), 8GHZ S, 105 (110); LG Hamburg(22 June 1950), VersR 1950, 166. As to

Austria see: HG Wien (4 Jan. 1994), TranspR 1994,304.
513 Selvig, "The Hamburg Rules, the Hague Rules and Maritime [nsurance Practice", 12 Joum.Mar.L.Com. (1981),

299 (316); de la Mane., "Transpon- und Verkehrsbaftungsversicherung im intemationalen Gllterverkehr".
TranspR 1981,63 (65).
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pocke~ a practice which apparently comes cheaper than costly trials against each otherSI4
• As early

as 1926 Ripert concluded: "Everything after all comes down to a settlement between

underwriters."S15 1516

Unlimited insurance coverage, ofcourse, will not he supplied by any insurer511 (solely the

peculiar system ofthe P.&1. Clubs providing for marine insurance can provide for coverage without

limits51S
). Nevertheless, the aviation insurance market is able to provide coverage for very high

sumsS19
; major airlines are insured for up to 2.0 billion US_S520 combined single /imifl1

• Although

(
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The faetual division of insurance markets into different damage compensating collectives is discussed by
Basedow, 44Der Transportvertrag" (1987), at pp. 476 ft: Tune, "Responsabilité civile et assunmce", in:
"Hommage à René Dekkers" (1982),343 (350) reportS about the ultimate consequence oftbis development in
form a personal accident insurance in connection with a no-damage-c1aim model.
Ripen, "Traité de droit maritime", vol. fi (2 ed. 1926), no. 1231 - quoted and translated by Orion, "Limitation of
Liabilities in International Air Transport" (1955), n. 23 (p. 24).
This development is aIso displayed in space law where cross-waivers ofliability are not only common but a
requirement ta obtain govemment approval ofthe entire project. See KadJelZ, 44Versicherungcn im Weltraum"
(pending publication, envisaged for VersR. August 1996).
See especially de la Motte, '4Versichenmgswesen und Versichenmgsrecht"~in: Herber (ed.). "Glltertransport und
Versichenmgen" (1990), 1 (4). See also Lowenfeld/Mendelsohn, '4The United States and the Warsaw
Convention"~ 80 Harv.L.Rev. (1966/67), 497 (499 f.); Maelntyl'e, '4Where are you going? Destination,
Jurisdiction, and the Warsaw Convention: Does Passenger Intent Enter the Analysis?", 60 JALe (1995), 657 (at
p.665).
On, "Die LuftfrachtbeflSrdenmg im nationalen und intemationaJen Bereich - anwendbares RedIt, Venrag,
Versichenmg"(l990),at p. 135, however, proceeds upon a wrong presumptioD when he draws bis conclusions
from the allèged fact tbat airlines hold insurance policies without limits. Also Giemul/a, 4'Zur
Versichenmgsptlicht des Luftfahrzeughalters"~ 38 ZLW (1989), 114 (115), aUeges a principle ofunlimited
coverage in aviation; this allegation is correc:ted by Schônwert, uZur Versicherungsptlicht des
Luftfahrzeughalters", 39 ZLW (1990), 77.
See Kebsschull, "Grundsltze der Protection... und Indemnity-Versicherung"~59 ZgesVersWISSS 18 (1970),561.
al pp. 584 ff. This phenomenon is due ta the construction ofP.& I. Clubs as a mutual insunmce ofship owners.
As ta this aspect see: Kilbride. "Six Decades ofInsuring Under Warsaw"~ 14 Air Law (1989). 183 (191);
Schul/Zy "Der Luftfahrt-Versicherungsmarkt in angespannter Lage", VersWirtS19 1994,979 (983); Gales.
"Stoppmg Place or Destination...? Unlimited Liability or WarsawlHague", in: Willis COn'onAerospace (ed),
"The Willis Infonnation File" (London), Newsbrief, Update January 1993, p. 5 (8); MedniuJc, "Airline [nsorance
- Can We Get It Right?" , in: Willis COn'on Aerœpace (ed.), "The Willis Infonnation File" <Lc-fon),
Newsbrief, Update May 1993, p. 2. See also the conclusion drawn by Drion, "Limitation ofLiabilities in
International Air Transport" ([s.1. - s.n.] 1954), al pp. 16 f. (no. 17) aJready as early as 1954: wrbe idea that
aviation wouId he impossible without limitation of liability is flatly conttadicted by the fadS.ft, wbich
presupposes that very high insurable sums must be available for the airlmes. See fiuther Ow. aVerschulden ais
Haftungsgnmdlage"~4 ZLR (1955), 179, at p. 111.
See Kad1elZ, "Zur Versichenangspflicht bei intemationalen Luftbefbrdenmgen", 44 ZLW (1995), 284; KadJelZ.
"Haftung und Versichenmg - Verhaltenssteuenmg und Managementphilosophie"~VersR 1995,270; KadJelZ,
"International Contliets ofLaws in Conttaets ofAviation Insurance - Focused on the Problan of Dépeçage"
(pending publiçation, envisaged for 45 ZLW (1996), no. 4 or 46 ZLW (1997), no. 1); Schullz. "'Der Lufifahn·
Versichenmgsmarkt in angespannter Lage", VersWirtS20 1994,979 (983); Schonwerth/MfiIkr-Rostin, "Die
LuMahrtversicherung in der Praxis", 36 ZLW (1987), 229, al p. 232; Geralhewohl, "RUckversichenmg­
Grundlagen und Praxis" Il (1979), at p. 468; Tobolewski, "Against Limitation ofLiability: A Radical Proposai",
3 AASL (1978),261(263). See also "Lloyd's zahlt ft1r Jumbo der KAL", SUddeutsche Zeitulll (14 Sept. 1983),
p. 31 and "KAL auch in Deutscland versichert", Frankfuner Aligemeine Zeitung (6 Sept. 1913), p. 13 (on the
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such high coverage is more or less easily affordables22
, it is, however, in no way dispensable for air

service operations to make sure they are adequately insured. The insurance coverage that is bought by

airlines tops Many times any mandatory insurance requirements imposed on air service operators by

statesS2J
•

With respect to the insurer' s obligation, Hirst, J. in The [talia Express 524 considered whether the

insurer promises under the contract of insurance in the first place to preserve the interests of the

insured, and only if damage occurs the secondary obligation to compensate arisesS25
• Such a notion

bas, ofcourse, to be rejected. The insurer is only under the obligation to coyer certain specified risks;

this is the insurer's primary and sole obligation526
.

b) Different Situations of Colliding Interests

The interests that have to balanced with respect to insurance can be divided into two categories.

521

522

523

524
525
526

combined single limit ofKAL al the rime KAL was downed by a USSR air force interceptor on 1 Sept. 1983:
400 mio. US-$).
The combined single /imit policies provide for coverage for a number ofdifferent risks (e.g. third party liability;
contractualliability ofcontraets ofcarriage, interchange ofairc~ charter; loss of license; products liability
risks; etc.) altogether covered up ta a cenain single limit.
Ki/bride, "Six Decades oflnsuring Under Warsaw", 14 Air Law (1989),183 (191); Gales, UStopping Place or
Destination...? Unlimited Liability or WarsawlHague", in: Wi//is Co"onAerospace (ed), uTIle Willis
lnfonnation File" (London), Newsbrief, Update January 1993, p. 5 (8); Medniuk. "Airline Insurance - Can We
Get It Right?" , in: Willis COn'on Aerospace (ed.), "The Willis Infonnation File" (London), Newsbrief, Update
May 1993, p. 2; Brise. "Some Thoughts on the Economie Significance of Limited Liability in Air Passenger
Transport". in: Kean. A. (ed.), "Essays in Air Law" (1982), 19 (at p. 23); Bin Cheng / Dutheil de la Rochère.
"Draft Convention on an Integr8ted System of International Aviation Liability Covering International Carnage
by Air and Surface Damage Caused by Foreign Aircraft" (1983), at p. 555. See also Goodfellow in ICAO·Doc.
7379, LC/34 (Montréal 1953), at p. 130.
See the survey by KadielZ, uZur Versichenmgsptlicht bei intemationalen LuftbefUrdenmgen", 44 ZLW (1995),
284.
It also reported that the aircraft tleet value undelwritten by insurers worldwide exceeds their market value by
25%. The reason is to he sougbt in the fact that due ta aircraft leasing pnctices the loss risks are bom by the
lessor who, therefore, insists on the highest possible insurance coverage. For an analysis see Swiss Re (pub/.),
"Sigma", no. 111996, al p. 18.
Reported an discussed by Clarice, "Nature of the Insurer's Liability", [1992] L.M.C.L.Q. 287.
See e.g. the definition of an insurance contract provided in Art. 2468 ofthe Civil Code of Québec.
One may quote Jhering. "Das Schuldmoment im rOrnischen Privatreeht't (1867), at p. 40, who describes the
cause of (cu/pa based) liability as to "not the damage gives rise to the duty to compensate, but the culpa"
[translation provided - "nicht der Schaden verptlichtet zum Schadensersatz, sondem das Vershulden"]. By
contrast, if an insurance contract specifies the occWTence ofa certain type of damage as a risk, then the insurer' s
obligation to indemnify arises as a consequence of the occurrence of the damage.
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The tirst category is characterized by a more equal socio-economic bargaining power for both of

the negotiating parties to an insurance contraet. When a major airline or, as bas become a common

appearance in the aviation marke~ a pool ofsevera! airliness27 seeks for insurance coverage, they in

fact May well negotiate and bargain.

The second category is concemed with an inequality ofe.g. a shipper or a passenger looking for

coverage as ta his cargo and life, respectively.

c) Aviation Insurance in an International Market

For historical reasons, the London insurance market had become the most important market for

the insurance of risks related to aviations28
• Even toclay, risk underwriting is still very much centered

in London, mainly because the London market bas the capacity to satisfy the needs of the entire

world ofintemational aviation529
, but also because the tradition ofhundreds ofyears ofmaritime risk

underwriting promises a degree of stability in procedure and reliability, which embraces the

development of model clauses and their recognition by English law courts, to0530
•

Nevertheless, there have emerged a number of other important insurance markets around the

world which underwrite aviation risks531
, and reinsurance spreads risks all over the globe. In the

(

527

528

529

530

531

One of the largest pools has been KSSAF with the Lloyd's SyndiCale Ariel as leading underwriter. The master
placement oftwo years ago embraced more than ten comanies ofthe KLM group, 7 companies ofSAS, 4
companies ofSwissair, and 3 companies ofFinnair.
See Margo. "Aviation Insurance" (2 ed. 1989), at pp. 19 ff.; p. 333; Diederiks·Verschoor, "An Introduction to
Air Law" (5 ed. 1993), at pp. 154 f.; Shawcross & Beaumont, "Air Law' (4 ed.), para. VII (63); KadJelZ,
"Haftung und Versicherung im internationalen Lufttransportreebt" (pending study· Or. iur. Dissertation,
submitted to the Faculty of Law at Ruprecht Karls University, Heidelberg), pp. 12 ft; 143 ft:
According to Schultz, "Der Luftfahrt·Versichenmgsmarkt in angespannter Lage", VersWirt 1994,979 (282), the
London insurance market is able to supply 245% ofthe world's airlines' insurance coverage needs.
See the model clauses as provided in the ManuaJ ofStandard Po/icy Forms, Proposai Forms, Clauses and
Endorsements by Lloyd's Aviation Underwriters Association (LA. U.A.) in London. The manual is reproduced in
Margo, '~Aviation (nsurance" (2 ed. 1989), Append~ pp. 353..557. Margo. "Conflict of Laws in Aviation
Insurance", 19 Air L1W (1994),2 tf. (6) points out the significance ta choose exactly the recognized wording in
order to make sure that the traditional interpretation will he applied.
Margo, '~Aviation Insurance" (2 cd. 1989), at pp. 47 ff.; Diederiks-Verschoor, '~An Introduction 10 Air Law" (S
ed. 1993), al p. 155; Tobi, "The Insurer's Point ofView", Il Air Law (1986),84 (86); Kadletz, "Haftung und
Versicherung im intemationalen Lufttransportreeht" (pending study - Dr. iur. Dissertation, submitted to the
Faculty of Law al Ruprecht Karls University, Heidelberg), pp. 148 tf.
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traditional market ofLloyd's ofLondon, as weil as in other markets for the insurance of large

aviation risks, the risks are never placed with a single underwriter but always with a number of

different insurers, one ofwhom bas the position as a leading underwriterS32
• Although quite often all

of the underwriters are domiciled in the same country, aviation insmance policies nowadays may weIl

be signed by a number of insurers in different countriesS33
• Both scenarios, placing of risks ofa non-

English company with London insurers and the placing of risks with severa! insurers in different

countries, involve different jurisdictions. In the absence ofa uniform law goveming the lawof

insurance contracts, it is necessary to provide for conflicts of laws mIes that (oster cenainty as to the

vital interests ofboth of the parties to the insurance contract534
•

2. Airline Insuranc:e

a) Construc:tion of Airline Polic:ies

As already outlined above, airline insurance contacts cover very high sums, and typically, those

are not only signed by a number ofunderwriters, but also on the side ofthe insured there are a

number ofcompanies specified, usually subsidiaries of the parent airline or holding. The taiIor-made

policies a1so defiite exactly which risks are covered as to the fleet, the personnel, legalliability to any

extent (i.e. including liability as a manufacturer or importerS3S
), as well as cargoS36 and passenger

'.1

532

533
534

535

See Capian.. '~Insurance, Warsaw Conventio~ and Changes Made Necessary by the 1966 Agreement and
Possibility ofDenunciation ofthe Convention", 33 JALe (1967), 663, at p. 665; Schultz. "Der Luftfahrt­
Versicherungsmarkt in angespannter Lage", VersWirt 1994,979, at pp. 980 f. The course ofbusiness is aJso
described in Rozanes v. Bowen (C.A. 1928),32 Lloyd's L.Rep. 98 (101), per Scrutton, L.J. and by Adel Salah El
Din, "Aviation [nsurance - Practice, Law and Reinsurance" ([s.l. - s.n. - s.d.] ca. 1971), at pp. 214; Margo,
"Aviation lnsurance" (2 ed. 1989), at pp. 66 ff.
Margo, "Conflict ofLaws in Aviation Insurance", 19 Air Law (1994), 2 fi: (2).
Lagerberg. "Conflicts ofLaws in Private International Air Law" (Thesis, IASL, McGil1; 1991), al pp. 49 et seq.,
however, fmds that 'nsks insured and the principal establishment ofthe insurer have traditionally been in one
and the same countryt and that is why no problems ofconfliet oflaws have arisen." This May he true of special
insurance requirements such as compulsory accident insurances directly for the benefit of passengers, as exists
e.g. in Gennany under § 50 LuftVG. But even in these cases, the European law intemationalizes insurance under
market liberalization. And., moreover. Most domestic insurance markets do not have the resources to absorb risks
related to the airline or aircraft manufature business on therr own. That is why risks usually are at least in part
covered abroad.
Which can he imponant for European airlines onder the Eurpoean Product Liability Law with respect to impOI1
and sale-and-lease-back ofaircraft. See Fobe, "Aviation Products Liability and Insurance in the EU. Legal
Aspects and Insurance ofthe Liability ofCivil Aerospace Products Manufacturers in the EU, For Damage to
Third Parties" (1994), at pp. 37-63.
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accident insurances537
• Since the maximum liability sum covers all of these risks, this kind ofpolicy

is referred to as comhined single limit insurance poliey. Because they are absolutely tailor-made for

the very specifie needs of the airline, a more detailed description ofthe general features is not

possible.

b) Contraetual Selection of the GovemiDg Law

Generally, a single jurisdietion will govem the insurance contraet as to its validity and

interpretation, and sinee the taiIor-made polieies will apply certain Iegal notions and symbols in the

description of risks and obligations affected, an explicit and unambiguous choice of law should be

made by a contractual clause538
• As Margo observes: "For reasons which are unclear, however,

severa! policies issued in connection with major airline risks do not state what law is to apply in the

event of a dispute. ,,539

This laek ofattention can hardly be explained because it is a common occurrence that insurers

and the insured are loeated in a number ofdifferent jurisdietions540
.

c) Conmets of Laws in Airline Insuranee Contraets

aa) The General Solution

As far as airlines are coneemed, the typical problem ofcontrats d'adhésion involving the balance

of different bargaining powers in the process ofentering into the contract is not rea1ly prevailing.

536

537

538

539
540

Cargo insurance if the airline offers at the same time or by a subsidiary company such coverage to their
customers.
Passenger accident insurances taken by the airline for the direct benefit of the passenger are compulsory in sorne
jurisdictions. For detalls see Kadleu. "Zur Versicherungspflicht bei internationalen Lunbetbrderungen", 44
ZLW (1995), 284.
The London standard policy AVN lA provides for such a clause under general condition JJ: '4This policy shaH
be construed in accordance with English law."
Margo, '4Conflict ofLaws in International Aviation Insurance", 19 Air Law (1994),2, al p. 3.
See Margo. "Aviation Insurance" (2 ed. 1989), at p. 323.



(

Llb

Therefore, virtually all jurisdictions allow for a selection ofthe law goveming the contraet, provided

the selection is made in good faith and is not inconsistent with public policy, according to general

principles outlined in the General Part of this thesisS41
•

The European approach to reach this solution, however, involves a slight detour. When

ascertaining the law resolving the conflict of laws, al the outset one looks at the Rome Convention

1980 on the Law Applicable to Contractual Obligations, as implemented by the forum state, which

provides for the possibilities of express and implied selections of the applicable law by the panies.

The Convention, however, as of itselfexpressly excludes contracts of insurance with respect ta risks

located within European Union states ftom its scope (contracts ofreinsurance, however~ are subject to

the Convention), because insurance contracts are to be dealt with by special European legislation. The

Second Non-Life (Insurance) Directive542 fills this gap in that it provides for sorne limitations as ta

the choice of law for the sake of consumer protection. Where there is no social imbalance, i.e. so­

called "large risks" are insure~ however, "virtually unlimited freedom to choose the applicable"s43

exists. Such "large risks ., are., inter aUa, aireraft and liability for aircraftS44
• Sïnce the Directive does

not contain an exhaustive set of rules governing the latter cases, one bas to seek recourse to general

provisions, which usually means to the Rome Convention as enacted in the respective states. English

law, e.g.., provides for a special reference ta the implementing legislation with respect ta the Rome

ConventionS45
, preventing courts from accessing the formerly developed principles of common law.

Accordingly, contracts ofinsurance as to aviation risks are subject to the ordinary choice oflaw mIes.

541
542

543
544

545

Supra.
Second Council Directive of June 22" 1988 on the Co-Ordination ofLaws" Regulations and Administrative
Provisions Relating to Direct Insurance Other Thau Life Insurance and Laying Down Provisions to Facilitate the
Effective Exercise Freedom to Provide Services· [1988] O.J. L 17211, p.l; amending the First Council Directive
of Iuly 24, 1973 - [1973] O.J. L228/3, p.3.
Dicey and Mo"is, l6The Conflicts ofLaws" (12 ed. 1993), al p. 1355.
See Second Non.L~fe rlnsurance) Directive. Art. 5: Art. 7 (1) (f) in connection with Annex A to the Firsr Non­
Life (/nsurance) Direcrive. 115 implementation in English is displayed by the insurance Companies Act 1982,
Sched.3 A./nsurance Companies (Amendments) Regulations 1990. S.I. 1990 No. 1333; S.I. 1993 No. 174.
Sched.3 A, Part 1" para. 5 (2) (a). For details see Dicey and Mo"is. uConflicts ofLaws" (12 cd.), Rule 187 at
pp. 1350 ff.
Insurance Companies Act 1982, sec. 96 D, as inserted by S.I. 1990 No. 1333, Reg. 4. For a discussion see Dicey
and Morris, '6Conflict of Laws" (12 ed. 1993), al p. 1355.
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Under English law, the proper law ofan insurance contraet is the legal system by reference to

which the contraet is made, or the legal system with which the transaction bas its '4closest and most

( real connection"S46 . Ifno express selection of a proper law is made by the parties, the courts will look

to the "presumed intention" in 50 far as this appears from the policy itself and ftom the circumstances

surrounding its conclusions47
• The basic method was characterized by Lord Wright in Mount Albert

S.C. v. Australian Temperance & General Mutual Lifè Assurance Society Ltd S48

As do the European legal systems, Canada also applies the subjective approach, i.e. a recognition

of the parties' choice, in the absence ofwhich a closest relationship test will he applieds49
•

bb) A Special Problem: Punitive Damages

A major problem is faced, however, when it cornes to the legality of indemnification ofpunitive

damages - a legal means ta award exorbitant damages in the USA - and the validity of conttactual

clauses preventing assignments ofdamage claims or recourse claims.

In the absence ofan express choice of law, the approaches to a solution of the conflicts of laws

can vary.

(1) The Difticulty to Ascertain the Applicable Law

In the USA, in the absence ofan express selection by the parties, courts have generally applied

tive different rules in arder ta detennine the proper law of a'contract: The traditionallex loci

contractus approach (not fashionahle in the USA any more); the "most significant relationship" test

546 Amin Rasheed Shipping COl'p. v. Kuwait lnsurance Co. (D.L.), [1983] 2 Ali E.R. 884 (888).
547 DuPont de Nemours & Co. v. Agnew, [1987] 2 Lloyd's Rep. 58S (S92), per Bingham L.J.
548 (C.A.), [1938] A.C. 224 (240). Quoted by Hobhouse J. in FOl'silcrinksaJctiese/slcapet Vesta v. Butcher, [1986] 2

Ail E.R. 488; aff'd (C.A.) [1988] 1 Lloyd's Rep. 19.
549 Supra.



(Restatement, Second; favored by a number of states including IllinoissSO and TexasSS1
); the '~center

ofgravity test" (rarely applied 80y Longer5S2
); the '~governmental interest" approach (applied by

( numerous states among tbem CaiiforniasSJ and New YorkSS4
); and the "choice influencing factors"

CP . d· H ··SS5 Minn SS6 d W' . 557) ml SSSnmary promote ID awau, esota, an lsconsm e.

Ofthose doctrines which are still en vogue, the substance ofthe "'most significant relationship "

doctrine closely resembles approaches in other jurisdictions which apply a truly international and not

- as in the USA - primarily an inter-state approachSS9
• Bycon~ the Ugovernmental interest

ana/ysis" requires an approach to all substantive laws involved plus an analysis of the policies behind

the law. This may be a practicable solution within the US jurisdictions, maybe aIso with respect to

jurisdictions based on a comparable common Law, but what will the analysis look like when civillaws

with a different underlying scope ofcompensation are concemedS60
, or e.g. Arabie laws which are

even more remote from US common law? We wouId probably witness a U homeward trend", because

it is likely that a court will apply the Iaw that it knows the best and whose underlying policies it

understands. The result would closely resemble the "choice-influencingfactors "theory.

As Margo statesS61
, in the case of a policy issued by underwriters in London to a Japanese

airline, a Califomian court would certainly find that the contract is govemed either by English or by

Japanese law, not, however, by Califomia law. However, as soon as more than one insurer is

substantially involved in the contract and these insurers are located in different countries (e.g.

Scandinavia, France, Switzerland, Gennany, USA), it will be difficuIt to anticipate the law that will

be held applicable by a court in Califomia. The decisive role of substantive legal poHcy

considerations in both ofthe foregoing theories involves an element of substantive evaluation and

550
551
552
553
554
555
556
557
558
559
560
561

Champagnie v. 0 'Neill Constr. Co. (1979), 77 IlI.App.3d 136 = 395 N.E.2d 990.
Duncanv. CessnaAircr. Co. (Tex. 1984),665 S.W.2d414.
See Margo, "Confliets of Laws in Aviation lnsurance". 19 Air Law (1994), 2 ff. (3).
Trave/lers lnsurance Co. v. Worlcmen's Compensation Appeau Board (1967),68 Cal.2d 7 = 64 Cal.Rptr 440.
Ist;m Inc. v. Chem;cal Bank (1991), 78 N.Y.2d 342.
California Federal Savings and Loan Ass. v. Bell (1987), 735 P.2d 499.
Hime v. State Forum Fire & Casualty Co. (Minn. 1979),284 N.W.2d 829; cert.den. (1980), -W4 U.S. 1032.
Schlosser v. A/lis·Chalmers Corp. (1978), 86 Wis.2d 226 =27 t N.W.2d 879.
Supra. General Part..
On this problem see General Par'. Supra.
Supra.
Margo. "Conflicts of Laws in Aviation Insurancen

, 19 Air Law (1994), 2 ff. (4).
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political emphasis that makes it difficult and'~y impossible", as Margo attributes il, to

establish which law governs the interpretation ofthe poliey until the court renders its respective

decision.

As long as these very specific conflicts rules are applied in the USA it is likely that, as soon as

there is a relation or a contact in the USA, US law will be held applicable.

(2) The Partieular Problem ofPunitive Damages

Punitive damages are a legal instrument applied for a number ofpurposes: compensation of

litigation expensesS62
, consequential damagesS63

, immaterial damages564 , and as a means of"civil

punishment"S65 . Although punitive damages are subject to severe criticism, within the USA as weil

as abroadS66 , courts still continue to award enonnous amounts ofpunitive damages567 so that the

562

563

564

565

566

567

See Dayv. Woodworth(1851), 54 U.S. [13 How.] 363 (372 f.); 14 L.Ed.1st 181 (l85 f.); perGrierJ. Seealso
Haslœll, "The Aircraft Manufacturer's Liability for Design and Punitive Damages - The Insurance Policy and
the Public Policy", 40 JALC (1974),595. al p. 609; Bar/ow/Kerr-Smiley. "Recovery ofPunitive Damages from
Insurers in Non U.S. Jurisdictions", Il Air Law (1986),58, at p. 59.
See Washington, "Damages in Contraet al Common Law", 47 L.Q.R. (1931), 345 (358); HQSJce/l~ "The Aircraft
Manufacturer's Liability for Design and Punitive Damages - The Insurance Policy and the Public Policy", 40
JALe (1974),595. al p. 609; Barlow/Kerr-Smiley, "Recovery ofPunitive Damages from Insurers in Non U.S.
Jurïsdictions", II Air Law (1986), 58~ al p. 59; Formby, "Insurability Against Punitive Damages", 23
So.Tex.L.J. (1982),443 (445).
See Has/œ/l, "The Aireraft Manufacturer's Liability for Design and Punitive Damages - The lnsurance Policy
and the Public Policy", 40 JALC (1974), 595. at p. 609. See aIso -note-, "Vindictive Damages in Actions for
Torts", 14 L.Ed.lst(l851), 181 (183).
On the history of punitive damages see Lord Dev/in in Roolœs v. Bernard (H.L.), [1964] A.C. 1129 (1220 ff.).
See also McGregor on "Damages" (13 ed. 1972), ch. Il (no.s 300 ff.); Washington, "Damages in Contract at
Common Law", 47 L.Q.R. (1931),345 (358); -note-, "Exemplary Damages in the Law ofTons", 70
Harv.L.Rev. (1957), 514 (518 ff.).
See the dissenting opinion of 0 'Connor J. in rxo Production Corp. v. Alliances ResoU/'ces Corp. et al. (1993),
113 S.Ct. 2711 (2728 ff.; 2742 ff.). See also Lord Denning. UR. and Ac/enet' LJ. in Smith Cline & French
Laboratories v. Bloch (C.A. 1982), [1983] 1 W.L.R. 730 (733 f.; 734 f.); German ConstitlllionaJ CoU/'t
(Bundesverfassungsgericht) BVerjG (7.12.1994), ZIP 1995, 70 (73). See further Hirthe/One, "Die
Rechtsentwicklung im Haftungsrecht in den Vereinigten Staaten von Amerika im Jabre 1993", VersR 1993,
1387 (1393); BOhmer. "Spannungen im deutsch-amerikanischen Rechtsverkehr in Zivilsachen'\ NJW 1990,
3049 (3051); StiefèUSttirner, "Die Vollstreekbarkeit US-amerikanischer Urteile exzessiver HOhe", VersR 1987,
829.
O'Connor J. (supra) characterized the deveiopment in the USA as "skyrocketing". In fact. the US Supreme
Court aftarmed the award of 10 mio. US-$ (although the actual damages were Iess than a 500th ofthis amount)
in TXO Production Corp. v. Alliances Resources Corp. et al (1993), 113 S.Ct. 2711. Another famous example is
the case Pease v. Beechcraft Corp. (l974)~ 38 Cal.App.3d 412 (434); 113 CaI.Rptr. 416 (419) per Whelan J.
(actual damages 4 mio. US-$ - punitive damages 17 mio. US-$). See also Donne/ly, "Importance ofthe
Exemplary Award Issue in Aviation Litigation", 42 JALC (1976),825 ff. (843 ff.).
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insurance against punitive damages bas become a question ofeconomic survival for major sections of

business. Due to the "civil punishment" purpose ofpunitive damages, a number ofstates in the USA

have enacted prohibitions as to the insurance ofthese damages on public poliey groundsS68
• An

equally long list ofUS states~ however7 allow for the insurance ofpunitive damages569 as does the

law in the most important aviation insurance market ofthe world~ London570
• The conflicts oflaws

problem as to punitive damages~ therefore, is ofgreat significance in the USA.

Usually, a policy does not indicate whether punitive damages are embraced or note It is generally

believed that continental European policies caver punitive damages awarded under the (foreign)

jurisdictions which recognize this kind ofdamages. As far as the USA is concemed, an insurance

clause obliging the insurer to indeIlUlifY the insured as to "ail sums which the insured shaH become

legally obliged to pay because ofbodily injury or property damage" has been held to include an

d f .. dam 571
aw~ 0 pumnve ages.

Although there might be differences in the interpretation ofpoliey wordings as to punitive

damagesS72
, the conflicts of laws problem resides in the fact that the public policy ofsorne states

forbids the insurability ofpunitive damages. As pointed outS73
, some states, by allowing for punitive

damages awards,.are provided with legal grounds to recover "true" damages that cannot he otherwise

compensated, while in other states punitive damages serve a purpose of"social education". Generally,

in the fonner case there will he no reasonable objections against the insurance of punitive damages.

(
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The leading case is Northwestern National Casua/ty Co. v. McNulty (Ct.App. 5th Ciro 1962), 307 F.2d 432. Long
lists ofthe courts and states following this decision are provided by Bar/ow/Ke"-Smi/ey, "Recovery ofPunitive
Damages ftom Insurers in Non O.S. Jurisdictions", Il Air Law (1986), 58, at p. 59 in n. 160; Margo, "Aviation
[nsurance" (2 ed. 1989), at p. 296 in n. 104. See also Shawcross & Beaumont, "Air Law" (4 ed.) 1, para. VIII
(86); Awford, "Punitive Damages in Aviation Products Liability Cases", 10 Air Law (1985),2 (5); Shipley,
"Liability Insurance Coverage as Extending ta Liability for Punitive or Exemplary Damages", 20 A.L.R.3rd
(1968), 343 (347 ff.).
Leading case is Lazenby v. Universal Underwriters lnsurance Co. (Supr.Ct. Tenn. 1964),214 Tenu. 639; 383
S.W.2d 1. For lists ofthe courts and states following Lazenbysee the dissenting opinion of Ho/manJ. in Harrel
v. The TraveJ/ers /ndemnity Co. (Supr.Ct. Oreg. 1977), 2i9 Or. 199; 567 P.2d 1013 (per TongueJ.), at pp. 1022
ff. (1026), as weil as the sources cited in the footnote above. Sec also Kenny, "Punitive Damages in Aviation
Cases: Solving the {nsurance Dilemma". 48 JALe (1983), 753 ff. (764 f.).
Du Pont de Nemoaun & Co. et Enlio Laboralories v. Agnew lC.A. 1987), [1987] 2 Lloyd's L.Rep. 585 (594)
per Binham L.J. See also Margo. "Aviation Insurance" (2 ed. 1989), at pp. 294 ff.; Diederilcs-Verschoor, ·'An
Introduction to Air Law" (S ed. 1993), at p. 15S.
Mazza v. Medical MUlUal/nstU'ance Co. (1984), 311 N.C. 621 =319 S.E.2d 217.
See Bra/ey v. Berkshire Mutual /nsurance (Me. 1982),440 A.2d 359.
Supra.
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By contrast in the latter case the Ugovernmental ;nterest analysis ,. and the U choice-influencing

factors" theories will have their effeets on the contliets of laws.

Recent case law, however, reveals a mild application ofanti-insurance doctrines. Where e.g.

punitive damages were awarded in Texas and West Virginia against a corporation under Delaware

law insured with an Illinois insurer who seeks a declaration from a Califomia federal court that

California law prohibit insurance caverage for the said punitive damagesS74
, the court strictly limited

the application of Califomia poliey to Califomia. The court held that the reason for the prohibition of

insurance of punitive damages under Califomia law is to safeguard its citizens through punishment

and deterrence oftortfeasors. But as the harm occurred in Texas the Califomian poliey does not

prevail, especially with regard to the policy applied in Texas where punitive damages also serve

compensatory purposes, and thus insurance ofpunitive damages is allowed for. Accordingly, the

application of Califomia law would greatly impair Texas poliey and law.

Even though in cases of serious wrongdoing the prohibition of insurance ofpunitive damages

may weIl be enforced575
, it is observed that there is a trend within American jurisprudence ta avoid

the prohibition of insurance of punitive damages if possible by applying conflicts of laws Mes

accordinglyS76. ~

cc) Clauses Preventing Recoune Claims

Very often carriers or their insurers agree on quota-sharing agreements to prevent the recourse of

other (injured) parties' insurersS77
• Sïnce the reason for recourse claims is ta make the party whieh

caused the damage liable, involving elements ofconduet control and the intention te keep the

574
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576

577

Continental Casualty Co. v. Fiberboard Co. (US Distr.Ct N.D. Cal. 1991), 762 F.Supp. 1368; aff'd mem. (9th
Ciro 1992),953 F.2d 1386.
See e.g. Home Insurance Co. v. AmerÎcan Home Products Corp. (2nd Ciro 1989),873 F.:d 5::'O~ ~~Il j in part,
rev'd in part, (2nd Ciro (990),902 F.2d 1112.
See Posner. "Coverage for Punitive Damages: A Choice ofLaw 'Shell Game"\ 60 Defènse Coume/ Journal
(1993),335; Margo. Contliets of Laws in Aviation Insurance, 19 Air Law (1994),2 ft: (6).
See e.g. no. 4.4; 4.5 of lATA resolution 660, Attachment A: Interline Traffic Agreement - Cargo. Sec also LG
Hamburg (22 June 1950), VersR 1950, 166.
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insurance premiums a reasonable cost factorS7S
, some courts tend to declare clauses in conditions of

carnage which contain an exclusion ofrecourse claims against the carrier nu1l and voids79
• For these

poliey reasons, a court May weil hold its own law applicable in order to have the policy consideration

influence the case.

d) The Proper Law and Dépeçage of Airline Insuranee ContractsS8O

Independently from the existence of a choice of law clause, the problem ofdépeçage, the

severance or splitting of the proper law ofan insurance contract, deserves closer consideratio~

because even though none of the underwriters MaY be domiciled in EnglandS81 and these policies are

tailor-made for the individual needs of the respective airlines, it is common to refer to certain

standard clauses as have been developed in the leading aviation insurance market of the world,

Londo~ and published in the HandbookofLloyd's Aviation Underwriters Association

(L.A. UA.)s82 .583 These clauses contain e.g. inclusions or exclusions ofcertain risks.

To choose a rather simple example: Ifan airline in a (continental) European Union state X is

insured with insurers domiciled in that same country, the poliey is construed in the national language

of state X, and the premiums are payable in the national currency, then the law governing the contract

is likely to be the law ofstate X. If, however, the contract refers to certain London standard clauses

(

578

579

580

581

582

583

The extent as to which recourse is sought, however, is very low. See Seivig. "The Hamburg Rules, the Hague
Rules and Maritime Insurance Practice", 12 loum.Mar.L.Com. (1981),299, al p. 316; de la Motte, "Transport­
u. Verkehrshaftungsversichenmg im multimodalen GUterverkehr", TranspR 1981,63. al p. 65. On the effects on
conduet control see KadJetz, "Haftung und Versicherung - Verhaltenssteuerung und Managementphilosophie",
VersR 1995, 270.
See German Supreme Court BGH (8 Dec. 1975 - Il ZR 64/74), 8GHZ 65, 364 (365 f.); BGH (9 July 1979 - IV
ZR 104/78), VersR 1979, 609 (907); BGH (9 Nov. 1981 -lI ZR 197180), NJW 1982,992.
This problem has been focused on by KadIetz. "Intemational Conflicts ofLaws in Contraets of Aviation
Insurance - Focused on the Problem of Dépeçage" (pending publication, envisaged for 45 ZLW(1996), no. 4 or
46 ZLW (1997), no. 1).
Sometimes states May require their airlines ta insure with domestic insurers. Sec e.g. Kadletz. "Zur
Versicherungspflicht im intemationaien Lufitransport'·,.w ZLW (1995), 270 ff.
L.A.U.A. was founded in 1935 as an organization fostering the common interests ofLloyd's aviation risks
underwriting members. For details see Margo, '6Aviation Insurance" (2 ed. 1989), al pp. 39 et seq.
The L.A.U.A. Manua/ a/Standard Policy Forms. Proposai Forms, Clauses and Endonements. Reproduced in
Margo. "Aviation Insurance" (2 ed. 1989), al pp. 353-557. For a commentary on the MOst important clauses see
Adei Sa/ah El Din, '6Aviation Insurance - Praetice, Law and Reinsurance" (1971), al pp. 80-128
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by mentioning only their '~official"designation, snch as e.g. AVN-46 aS84
, will these clauses then

aIso he subject to the law ofstate X?

Or will the clauses, which are drawn up in English language and apply English legal notions, be

subject to English law, whieh makes it necessary to split the proper law ofthe eontraet? This problem

would have ta be eneountered not only ifthere is no express ehoiee oflaw in the contraet (whieh is

reported to happen very frequentlyS8S), but aIso in spite ofthe presence ofa such clause which might

weil relate merely to a part of the insurance eontraetS86
•

As bas been pointed out by aviation insurance law experts587
, the standard clauses are referred to

because they have been developed and shaped over centuries ofmaritime and decades ofaviation

praetice by ïnsurers, ship and aireraft owners, and the English law courts. Thus even every comma in

every single sentence is of significance as to the recognition and interpretation of the clauses. The

standardizarlon fosters stability, a vital feature when it cornes to extensive risks such as rendering

insurance coverage to an airline. Would the application of a continental European legal system ta

these clauses, as shaped by English common law, be appropriate?

aa) AScertainment of the App6eable Law

At the outset, the law resolving the conflict oflaws bas to be aseertained.

At tirst, one looks at the Rome Convention 1980 on the Law Applicable to Contractual

Obligations588
, as implemented by the forum stateS89

•

(
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AVN.46 B is a noise exclusion clause. Some other important and frequently used clauses are e.g. AVN.48 B
(war exclusion); AVN.51 (extended coveragelhull); AVN.52 B (inclusion ofwar risks); AVN.55 (aircraft all
risks extension); AVN.57 (aircraft accident insurance USA/Canada); AVN.59 (non-aviation liability); AVS.I03
(50/50 provisional claims seulement); AVS.I04 A (general policy exclusions).
See Margo. ~'Confliets ofLaws in Aviation Insurance'~, (6).
This cogendy follows from the recognition ofthe concept ofdépeçage as an expression of the ?arties' private
autonomy: the parties may weil choose one legal system to govem the contract in generai whiit: they evidently
must have had a different legal system in mind as to a specific part ofthe contraet. For a discussion see infra.
See Margo. uConfliets ofLaws in Aviation Insurance", 19 Air Law (1994), 2, at p. 6.
For references as to the Convention and evaluations see supra.
The recent trallsfonnation ofthe Rome Convention ioto English law is subject to immense controversy. It has
been characterized as an incapacitation of English courts by Mann, "The Proper Law ofConttact - An
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The Convention provides for the possibility ofan express as weil as ofan implied choice of law

by the parties (Art. 3). Othenvise the applicable law will he determined as the law with which the

contraet bas the closest relationship (Art. 4). In both cases~ severability (dépeçage) ofthe contract is

possible, Le. parts of the contraet MaY be governed by a law different from the law applicable to the

rest ofthe contraet (Art. 3 (1) [3]; 4 (1) [2]).S90

As already indicat~ the Convention in itself expressiy excludes contraets of insurance with

respect to risks 10cated within European UDion states from its scope (contracts of reinsurance,

however, are subject to the Convention), because insurance contracts were intended to he dealt with

by special European legisiation.

The Second Non-Life (Insurance) DirectiveS91 fi1ls this gap in that it provides for sorne

limitations as to the choice of law for the sake of consumer protection. Where there is no social

imbalance, i.e. so-called tClarge risks" are insured, however, "virtually unlimited freedom to choose

the applicable law',s92 exists. Such cC/arge rislcs" are, inter alia, aireraft and liability for aircraftS93 .

(
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Obituary", 107 L.Q.R. (1991), 353 ft: (354). With respect to the concept ofdépeçage his view is entirely
supported by MclAchlan, '~plittingthe Proper Law in Private International Law", 61 Bit.Ybk.Int.L. (1990), 3 Il
ft:
The concept ofdépeçage bad been practiced in Switzerlan~ where it was abandoned in 1952: see the Swiss
Supreme Court (Bundegericht; BG) (9 lune 1906) BGE 32[1415; BG (12 February 1952) BGE 78 II 74.
It was aIso praeticed in Gennany ftom about 1860, but it was virtually abandoned before private international
law came under review in 1985/86: see Drobnig, "American-German Private International Law" (1972), at pp.
266 ff.; Wagner, "Statutenwechsel und dépeçage im intemationalen Deliktsrecht" (1988), at pp. 58 ft:
In English law, the possibi1ity ofsplitting was examined in Jalcobs v. Crédit Lyonnais (C.A. 1884), 12 Q.B.D.
589; the concept was as well recognized already in Dicey 's First Edition: Dicey, '7he Confliet of Laws" (1896),
p.540.
On the recognition ofseverance by US AmeriCaD COUltS see Lillegraven v. Tengs (Alaska 1962),375 P.2d 139.
See further Scoles/Hay, "Confliet ofLaws" (1982), al pp. 40, 75, 660, 692; Wagner. ibd. at pp. 96 ff. For recent
decisions as to severance see Fostet' v. United Stales (11th Ciro 1979), F.2d 1278; Ho/zsager v. Valley Hospital
(S.D.N.Y. 1979),482 F.Supp. 629; Reyno v. Pipel' Aircralt (3rd Ciro 1980),630 F.2d 149; Brylant v. Silverman
(Ariz. 1985), 703 F.2d 1190. The difference ofthe American approach is displayed in Art. Il (2) of the
Restatement Second, Conflict ofLaws, wbich recommends tbat complex faet p...ttems should be severed into a
number of"issues" - even ifthere is no necessity as to the application ofdifferent legal systems. The question
then arises whicb is the proper "nlle-selecting-nde". The US American tendency ta favor individuaJ equity from
operating ruJes (whicb would foster predietability ofthe law) leads the concept ofseverance into an entirely
different direction. For a comparative analysis and for numerous further references see Wagner, ibd, al pp. 97.
Second Council Directive of June 22, 1988 on the Co-Ordination ofLaws, Regulations and Administrative
Provisions Relating to Direct Insurance Other Than Life Insurance and Laying Down Provisions [0 Faciiitate the
Effective Exercise Freedom ta Provide Services - [1988] O.J. L 17211, p.1; amending the First Councïl Directive
ofJuly 24, 1973 - [1973] O.J. L 228/3, p.3.
Dicey and Morris on "The Confliets ofLaws" (12 ed. 1993), at p. 1355.
See Second Non-Life (lnsUl'ance) Directive, An. 5; Art. 7 (1) (t) in connection with Annex A ta the Fint Non­
Lifè (Insurance) Directive. Its implemenration in English is displayed by the [nsurance Companies Act/982,
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Since the Directive does not contain an exhaustive set ofmies goveming the latter cases, one bas to

seek recourse to general provisions, which usually means to the Rome Convention as enacted in the

respective states. English law, e.g., provides for a special reference to the implementing legislation

with respect ta the Rome Convention594
, preventing courts from accessing the formerly developed

principles of common law.

Accordingly, the contraet of insurance as to aviation risks in the given example is subject to the

ordinary choice of law Mes. As there is no express choice of law mIe in the conttaet, the search for

hints as to an implied choice, demonstrated with reasonable certainty, begins. In this given case, ail

circumstancesS9S lead to the conclusion that the law ofcountry X is ta govem the poHcy; at least in

general, because there is still the question whether the insurance contract cao be - or even must he -

severed with respect to the standard clauses.

bb) Intention and Legal Admission with Respect to Dépeçage

The crucial question whether the contraet May be severed involves two aspects, the first ofwhich

relates to the parties' intentions as to dépeçage, while the second determines the extent as to which

dépeçage is legally admissible.

(1) Dépeçgae Intended?

The first question is one of factual findings, namely, is dépeçage intended by the parties

involved?
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Sched. 3 A./nsurance Companies fAmendmencsJ Regulacions /990. S.I. 1990 No. 1333: S.l. i ljt:..: '~ü. ~ i4.
Sched. 3 A, Pan l, para. 5 (2) (a). For details sec Dicey and Monois on uContliets ofLaws'~ (12 ed.), Rule L87 at
pp. 1350 ft:
/nsurance Companies Act 1982~ sec. 96 B, as insened by S.I. 1990 No. 1333, Reg. 4. For a discussion sec Dicey
and Monois on &'Contlict ofLaws" (12 ed. 1993), at p. 1355.
One of the MOst significant circumstances usually is a choice ofjurisdiction clause.
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The concept of such severability ofthe contract is directly linked to the principle ofprivate

autonomy. If it is up to the parties to choose the applicable law, they May also choose different legal

systems to govem different parts ofthe contraetS96
•

There is, however, a slight difference between an express choice or a choice which is

"demonstrated with reasonable certainty by the tenns of the contraet or the circumstances ofthe case"

(as says Art. 3 (1) on the one band, and a legal system which is imputed by ascenaining the closest

connection to it (under Art. 4 (1) on the other band. In the former case, the parties can select a law

applicable even to a Mere part of the contraet if they like. By contrast, in the latter case the court May

only "by exception" apply a different legal system to a severable pan ofthe contraet ifthat part bas a

closer connection with it (constituting an objective test).

It bas frequently been stated that the distinction between an implied choice and a closest relation

test is difficult ta define. Kege/ characterizes inferred implied choices as u caoutehouc"S97 , others tind

it "misleading,,598 . Similarly, the Supreme Court of Canada abandoned the "legal fiction ofpresumed

intention" in favor ofan objective closest relation testS99
•

In general, it seems that for the purposes ofdeciding whether to split the contraet at issue or not,

three categories are possible: (1) explicit choice by the parties; (2) taeit choice by the parties as

demonstrated by the circumstances; and (3) otherwise: objective test of the closest relationship.

Apparently, the less explicitly the choice is expresse~ the more exceptionally the court should have

the recourse ta sever.

In the case presented above, the law ofstate X govems the contraet. The reference to the standard

clauses is made in arder to take advantage of a traditional and reliable practice in the inswance

596

597
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This view is supported the Giuliano-Lagarde·Report at p. 23. Lando. "The EEC Convention on the Law
Applicable to Contraetua1 Obligations'·, 24 C.M.L.R. (1987), 159, at p. 168 also repons mat dépeçage was not
favoRd in cases where the parties to a contraet had not selected any law. Sec also Dicey and Morris on "Confliet
ofLaws" (12 ed. 19°31. at p. 1208.
Kegel, "lntemationaks Privauecht" (Sed. 1985), at p. 396: ··Art. 27 (realer Parteiwille) (Art. 3 Rom-Abk.]: Die
Parteien kOnnen das Venragsstatut wlhlen (Il); die Wahl muS ausdrtlcklich sein oder sieb 'mit hinreichender
Sicherheit aus den Bestimmungen des Ventages oder aus den Umstanden des Falles ergeben' (Kritik:
Kautschuk)".
Bunker, 'The Law of Aerospace Finance in Canada" (1988), al p. 325.
Imperial Life Assurance Co. v. CoJemares. [1967] S.C.R. 443.
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market and its reflections in jurispmdence. In order to avoid unintended mistakes, a policy would

usually refer ooly to the name ofthe clause (e.g. AVN-46 B), instead of spelling it out.

Sînce no translation of the standard clause tbat is referred to in the contract exists, the parties

make the clauses part oftheir conttaet in the English wording of the clauses. In addition, in order to

benefit from the stability of the legal interpretation of these clauses, the parties would certainly not

want a court in state X to attempt an interpretation which would require a translation of the original

text and the legal notions. This translation would have to substitute common law notions with terms

ofcontinental European civillaw, a task whose solution, sorne may consider, should he kept as

Heaven's secret.

Therefore, it appears that the English standard clauses are intended to he govemed by English

law.

(2) Dépeçage Admitted?

The second question addresses to what extent dépeçage is admissible.

In general, dépeçage is considered as less desirable because it does not foster oversight.

The Giuliano-Lagarde Report on the Rome Convention suggests that only so-called "complex

contracts" may be severed as ta different types ofagreements (e.g. joint venture agreements)6OO .

Lando mentions a conttaet which is at the same time a sale of goods and a distributor agreement as to

dépeçage601 under the Rome Convention. Dicey and Mo"is find that where an issue relating ta "the

general obligation" of the conttaet arises, such as e.g. frustration, severance would he "wholly

inappropriate,,602. In 1961 Raape stated more generally: "A legalpot-pourri, put together by the

(
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Giuliano-Lagarde Report. at pp. 17; 23.
Landa. uThe EEC Convention on the Law Applicable to Conttactual Obligations", 24 C.M.L.R. (1987), 159. al

p. 168.
Dicey and Morris on The Conflict ofLaws (N.16], at p. 1208.
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parties ad libitum is not tolerable.,,603 Kahn-Freund also agrees that "no contractual obligation can

exist in more than one system, simultaneously or consecutively',604 .

A well-known dictum by Lord MacDermon seems to reflect the tendency of the courts in

general:

·~Though there is no authority binding your Lordships to the view that there can be but one

proper Law in respect ofany givencon~ it is doubtless true to say that the courts ofthis country

will not split the contracl in this sense readily or without good reason.,,605

Sometimes, however, the tenn "multiplicity afthe proper law Il is mentioned in English

j urisprodence. But it usually refers to the phenomenon that the mode ofperformance is govemed by a

law different from that goveming the obligation606
, as pointed out in by the C.A. in Jakobs v. Crédit

Lyonnais (1884) and aIready by Dicey on Conflicts in the first edition of 1896607
•

Nevertheless, in Savigny's Treatise on the Conf/ict ofLaws of 1849, where he promotes his

famous situs theory, it is submitted that the obligations ofthe two parties to a contraet may well be

subject to different legal systems608
, and the leading German commentary on private law observes in

its current edition that opinions are split equally as to whether the different obligations arising under a

contraet can be sùbject to the government of different legal systems609
•

In the only case example6lO
, the High Court ofEngland - at that time still applying common law

- held that the proper law ofa reinsurance contract was English law. An ascertainment of the parties'

true contractual intentions, however, leads the court to the conclusion that the parties had selected
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Raape. ""Internationales Privatrecht" (5 cd. 1961), al p. 472: "Ein von den Paneien ad libitum aus den
verschiedensten Rechtsordnungen zusammengesetztes SchuJdstatut. 50 eine An recbtlichen Potpounis oder
Mosaiks, ist nicht zu dulden." [English translation provided].
Kahn-Freund, "General Problems ofPrivate International LawJ9 (1976), at p. 256.
Kahler v. Madland Banle. Lld., [1950] A.C. 24, al p. 42 [emphasis added].
JaJcobs v. Crédit Lyonnais(C.A. 1884), 12 Q.B.D. 589 (599): while EngJish law governed the obligation, the
court examined whether French law would govem the umethod ofperformance" to deliver f.o.b. in Aigeria.
Dicey, "The Conflict of Laws" (1896), al p. 540.
Von Savigny, "Treatise on the Conflict ofLaws" (1849) as translated by Guthrie (200. Edinburgh (880).
He/drich in: Paland! (Begr.), "Das BOrgerliche Gesetzbuch und Nebengesetze" (55 ed. 1996), Art 27 EGBGB,
no. 9 (al p. 2297).
Forsi/cringsa/ctieselskapet Vesta v.Bu/cher, [1986] 2 Ali E.R. 488 per HobhouseJ.; aff'd [1988] 1 Lloyd's Rep.
19 and (1989] A.C. 852 (H.L. and C.A.).
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Norwegian law to apply ta that part of the contraet dealing with the insured's breach ofwarranty. The

decision was subsequendy affirmed by the House ofLords61 1
•

Apparendy, there is a tendeney, departing from a fonnerly more strict approach, by the courts ta

subject at least parts of tailor-made complex conttacts to different legaI systems, if pertinent ta the

interests ofthe parties.

In this perspective, it can he expected that the airline insurance contract given in the example at

the beginning will be subject to dépeçage: The law ofstate X govems the poliey as it is drawn up in

the national language, while the English standard clauses can most appropriately ooly he dealt with

under English law.

cc) Additionsl Requirements

The courts of that given state X, however, will apply English law to any extent only ifthe

underlying principle, that the parties can aIso choose a legal system ta govem their contraet, to which

the factual circumstances do not have any contact, is recognized. In English law, this bas been

reeognized since the Privy Council's decision in Vita Food Products v. Unus Shipping of 1939612
• It

is assumed that limitations as to the choice of law in the different systems serve the purpose of

consumer protection (evasion; fraude à loi; fraus legis), which is a purpose that is ofno relevance in

the case of airline or aircrait manufacturer insurances. In any event, the Rome Convention does not

prohibit choosing a law that has no relation ta the contraet, not even in purely domestic cases613
•

dd) Scope of Application of the Applicable Law(s)

611
612
613

See foregoing footnote.
Vita Food Products. fnc. v. Unvs Shipping Co.• Lld. [1939] A.C. 277.
See also Morse. "The EEC Convention on the Law Applicable to Contractua! Obligations" ,2 Ybk.Eur.L.
(1982), 107, at p. 112.
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It may be worth noting that the Rome Convention 1980 also provides a guideline as to the scope

of the applicable law goveming the obligations. Art. 10 provides that the applicable law extends to

the interpretatio~ the performance614
, the breach ofcontract, the extinguishing ofobligations and the

limitation ofactions, and the consequences ofnullity of the contract. Therefore, the application of

English law as ta the standard clauses especially embraces the application ofEnglish legal

interpretation to these clauses as welle

ee) Conclusion

TItus, the conclusion is that airline insurance policies, and certainly aviation insurance policies in

general, which refer to the standard clauses as developed and used in the London insurance market,

are subject to dépeçage: Even though such policies May be govemed by a legal system different frOID

the English, English law is likely ta he held applicable with respect to the standard clauses in arder to

maintain the parties' expectations as to the stability in interpretation ofthese clauses.

e) Evaluation

Once again, it is shawn that the US doctrines are tailor-made for US domestic inter-state

concems. A comparative analysis of substantive outcomes ofcases as to law and policy would

overtax the courts in international cases, which unavoidably would lead to a homeward trend and,

thus, the application ofthe lex fori, which is not appropriate for a "true" international case. It is,

however, shown by the punitive damages example that courts have the tendency to validate

indemnification under the insurance contracts61S which, at least, seems to indicate some certaintv as

(
614

615

With respect to aviation insurance contracts this May he potentially significant as to duties such as to disclose, to
natify, or to mitigate.
This is the impression Margo, "Contlict of Laws in Aviation Insurance", 19 Air Law (1994),2, leaves the reader
with when he presents current US American cases as to the controversial question of indemnification for
punitive damages. As to this subject see supra.
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to upholding party intentions. Nevertheless, this trend might change with modifications to state

policies and, thus, does not offer an appropriate solution to the contlicts of laws.

Again, a "truly" international approach offers more appropriate solutions. The most important

mIe to he regarded is to explicitly choose the applicable law in the contraet (which is still a point as to

which current practice bas ta improve upon).

The objective approaches, sunilar and sometimes even explicitly referred ta as the "most

significant relationship" test, offer a high degree ofpredictability.

For instance, an "international" risk placed with a London insurer e.g. will basically specify the

insurer, the insured and the risk. At this stage, there is a London party ta the contract and a party

abroad. The currency unit used in airline insurance policies is USD616
, which brings another

parameter into the scene. The decisive factors will be as follows: Traditionally, the leading insurer

bas a predominant position on part of the insurers617
, Le. if the leading insurer is located in England

then this is a strong indicator. The language of the policy will be English to be on safe ground with

respect ta the standard wordings. That the currency unit, USD, is usuaI for London aviation

insurances, sa that this will not, under normal circumstances, indicate the application ofUS law. The

contraet will usu4l1y he concluded in London, which is not a strong indicator in itself, but another

argument in favor of the application ofEnglish law as the proper law ofthe insurance contraet. In

general, there is a good argument for the law of the jurisdiction where the risk is placed.

Where a number of insurers are domiciled in different countries, and especially ifthe different

portions are substantial, then different laws might govem different parts of the contract (dépeçage). In

addition, severance MaY be expected if the substantial relationship of the contract is with a non­

Eng}ishjurisdiction and the application ofLloyd' s AVN clauses indicates the necessity ta recognize

that these clauses be govemed by English law.

616
617

Abdel Salah El Di", "Aviation Insurance - Practice. Law and Reinsurance" (1971), pp. 60 fT.
As to the role ofa leading insUfer sec Capian. "Insurance, \Varsaw Convention, and Changes Made Necessary
by the 1966 Agreement and Possibility ofDenunciation of the Convention", 33 JALC (1967), 663 (at p. 665);
Schultz. "Der Luftfahrt-Versicherungsmarkt in angespannter Lage", VersWin 1994,979 (980 f.); Margo,
,~Aviation Insurance" (2 ed. 1989), al pp. 66 fT.
Aiso courts have had to consider the position of leading insurers: OLa Bremen (13 Jan. 1994), VersR 1994, 709;
OLG Hamburg (6 May 1993), TranspR 1994, 2S (28).
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Ifany such consequence is not favored by the parties, or ifthey find another law more

appropriate to govem the contraet, then it is indispensable ta include a clause which explicitly selects

the applicable law as to the entire contraet ofcertain exactly specified parts ofil.

In general, it is, in any event, highly recommendable to provide for an express choice of law in

contraets ofaviation insurance.

t) Recommendation for a General Rule

Even though conflicts nùes in insurance law are observed to solve the question ofthe applicable

law in favor of the law where the risk is located, this mIe seems to be appropriate for real estate and

housing rather than for airlines having aircraft intended to he constantly serving its purposes, i.e.

flying throughout the world, and sometimes not even touching the country of the airline's principal

place ofbusiness nor the state ofregistry. Looking for a better approach to the problem's solution, the

notion ofa "closest relationship" is not a very good one, either, for the reasons already outlined

supra. When an airline not domiciled in England shops for insurance coverage e.g. in London, then

the insurer will, like a vendor, instinctively presume the application ofEnglish law, the law ofthe

insurer' s headquarters deciding on the provision of such a substantial risk coverage. So will the

airline, too, since it went abroad ta come to London and cannot reasonably expect to find its own law

applicable. Moreover, if the carrier has to comply with certain requirements typical ooly for its

domestic legal system (e.g. compulsory insurances, such as passenger accident insurances618
), the

policy will have to mention this explicitly. It does not seem ta be an artificial approac~ therefore, to

apply the law of the country of the insurer's principal place ofbusiness. This approach would comply

with commercial practice as indicated by Art. 3 of the Rome Convention 1980, providing that

contraets concluded within the ordinary course ofbusiness of a party be subject to the law ofthe

country ofthat party's principal place ofbusiness; since the conclusion ofa contract of aviation

618 In Germany e.g. prescribed by § 50 LuftVG.
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insuranee is an ordinary business for the insurer, while an extraordinary one for the airline, the

insurer's principal place ofbusiness would be the deeisive one.

3. ReÎDsurance and "Cut Through"

Another and, to sorne extent, similar potential confliets of laws problem May oeeur in relation ta

reinsurance "eut through" clauses. A eut through clause is a provision in a contraet of reinsurance

pursuant to which the insurers agree that, if the primary insurers are unable to make payment to the

insured under the primary policy for a particular reaso~ the reinsurers will make payment direetly to

the insured regardless of the fact that there is no privity ofcontraet between the insurers and the

insured. This type ofclause frequently appears among other insurance requirements imposed on

. raft 1 b . 1 619cure essees y operanng essors .

They are intended to proteet lessors and/or financers from being denied the proeeeds ofan

insuranee poliey where the insured aircraft is damaged or destroyed and the primary insurers are

unable to make payment because of financial instability or currency exchange restrictions.

Sometimes eut through clauses are insisted upon by aircraft lessors andlfinancers even where the

primary insurance is placed in a reputable insurance market with recognized insurers 50 that the risks

of financial, political, and currency exchange instabilities are greatly reduced.

As to the conflicts of laws aspect, the difficulty resides in the validity of the eut through clause

under different legal systems. In the USA, cut through clauses are classified as third party beneficiary

contracts and, as such, are generally enforceable62o
• The fact, however, that there is no privity of

contract between the reinsurers and the (primary) insured renders to the unenforceability ofeut

through clauses under English law621
•

(
619
620

621

Margo, "Contlict ofLaws in Aviation [nsurancct't, 19 Air Law (1994), 2 (81 p. 6).
Buclcner-Mitchell v. Sun Indemnity Co., 82 f.2d 434 (D.C. Ciro 1936), cert. den. (1936),298 U.S. 677; American
Reinsurance Co. v. Insurance Commissioner ofthe S'ale California (C.D. Cal. 1981),527 F.Supp. 444.
Woodm Investment Development Ltd v. Wimpey Construction (UK) Lld. [1980] 1 Ali. E.R. 571 = [1980] 1
W.L.R. 277.
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There can be little doubt that the party requiring the insertion ofa eut through clause would like

to ensure that the insurance contraet, at least as to this aspect, will he govemed by a legal system

which validates sucb clauses. Once again, dépeçage ofthe contract as to application ofdifferent legal

systems seems possible although, under the strong influence of substantive poHcy considerations

under US jurisdictions, it might he less predictable wbether such a "selection of legal raisins" strategy

would be recognized. As Margo puts it, the "only sure way',622 ofensuring that eut through clauses

will he held enforceable is an explicitly-formulated selection of the law which is to govem the

contraet of reinsurance and its interpretation as stipulated by the co-contractants.

m. Aireraft Purcbase, Lesse, Finance, and Seeurity Rights

Contracts of aireraft purchases, finance contraets, and the creation of security rights in aireraft are

very closely interrelated. Usually they are part ofan even broader framework: The currency ofthe

revenue of the purchaser and the currency the manufacturer or financer asks for may he subject ta a

considerable exchange rate bias. Taxation, company law, and labor law considerations may urge the

participants in aiicraft acquisition and finance ta invent and apply certain features and tricks ta the

transactions. State requirements, sucb as ~'substantialownership and control" requirements, May

interfere with these intentions of the private participants; and finally, government subsidies and

national security requirements May have impacts on the transactions at issue whicb influence the

private law applications.

1. Aireraft Purchase

As to the law of aircraft purchase. it is found that "an aircraft is a chattel, albeit an unusually

valuable one, and the sale ofaircraft if govemed by the generallaw as ta the sale ofgoods,,623 . The

622 Margo~ "Conflict ofLaws in Aviation Insurance", 19 Air Law (1994), 2~ at p. 6.
623 Shawcross & Beaumont, "Air Law" (4 00.), para. V (45).
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international conventions on the law ofsales ofgoods, the Hague Convention 1955"24 and the Vienna

Convention of1980625 (CISG) explicitly exclude contracts ofaireraft purchase from their scopes of

application626
• Thus the general principles ofthe contlicts of laws have ta he applicd.

This primarily means the application of the lex voluntatis627
• A survey as to the practices of

major aircraft manufacturers628 reveals that, without exception, contraets ofaircraft purchase as to

commercial and business aircraft include an explicit selection ofthe of law goveming the contraet629 .

As to the preferable choices, it is observed that "'[i]t is likely that the sale agreement under which title

is transfetred will he govemed by English or New York law,,63o, thus the jurisdictions traditionally

preferred as ta international trade. In the absence ofan explicit selection there is almost nnanimity

among the major legal systems in favor of the application of the law ofthe principal place ofbusiness

of the vendor631 .

The true problem as to the contlicts of laws in contraets ofaircraft purchase resides in the fact

that the purchase contraet, the finance contraet, and the creation of security rights is frequently done

wi'thin the framework ofa single agreement. There are aIso situations where manufacturers will

render financial support e.g. by direct credit to the purchaser632 . Moreover, very often there is not a

single purchase agreement as to the fully-equipped aireraft. Either the purchaser buys the airframe,

the engines, and other equipment separately from the specialized manufacturer and bas them

assembled, or there is one conttaet and the question arises whether the manufacturer/vendor merely

624

625

626

627
628
629

630
631

632

The Hague Convention on the Law Applicable to th International Sale ofGoods of June 15, 1955. See Lando,
"Kontraktstatuttet" (3 00. 1981), at pp. 290 ft·.
Convention on the Law Applicable ta Contractsfor the International Sale ofGoods. U.N. Doc. A/CONF.97/l8.
Anna 1(/980). See Meurer. "The U.N. Convention on Contracts for the International Sale ofGoods", 15
Syracuse J.Int.L.&Com.(1989), 361.
UN Convention (supra). Art. 2 (e); The Hague Convention 1955 (supra), An. 1.
The Hague Convention 1955, however, excludes merely conttaets as to "registered aircraft" - it may be
concluded that airerait not yet registered are subject ta the Convention where applicable.
Supra.
Including Airbus, Boeing. and Bombardier. The survey was condueted by the author ofthis tbesis.
This view seems to he supported by Magde/énat, "Negotiating an Aireraft Purchase Contract". 5 AASL (1980),
l55 (158).
Lin/ejohns. "Legal Issues of Aircraft Finance", in: Hall, "Aircratl Financing" (2 ed. 1993),281 (285).
As to the US see Restatement (Second) ofthe Conflict ofLaws (1971), § 191. As to European law see the Rome
Convention 1980, Art. 3 (2).
As to this praetice see Deighton, "Sources ofFinance", in: Hall, "Airerait Financing" (2 ed. 1993), 15 (27);
Barran. "Manufaeturers' Support: Current Trends", in: Hall, "Airerait Financing" (2 ed. 1993), 259 (261).
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acts as an agent for the purchaser or is considered itselfthe purchaser ofthe equipment633
• In such

cases, the concept ofdépeçage or severability ofthe contract, allowed for by the Rome Convention

1980, may he reca1led: The contract must he split into several bilateral agreements as to the purcbase

ofcertain parts from different vendors and/or finance agreements and/or the creation ofsecurity

rlghts. As ta this problem see also infra on Aireraft Lease and Finance.

2. Aircraft Lease and Finance

a) Introduction

SÏnce the aircraft is the paragon ofa movable borders-crossing asset, one would expect a rich

body of case Law and sorne academic devotion to the conflicts of laws aspects conceming the Legal

implications oftransboundary financing and leasing. However, on the one band, the surprising fact

is that neither the contractual aspects of international aircraft financing and leasing, nor the property

Law aspects of security interests in aircraft seem ta have been the subject of litigation or caught the

attention of academic studies634
• On the other band it does not appear likely that there are no

..
problems of conflicts of laws arising in this field. Legal advice as to these issues is, of course, based

on very thorough research since the implications beyond a "simple Lease" (comparison of tax

implications, company Law, interests etc.) are very complex. Are we to believe that the parties'

advice on such complex issues is absolutely '~aterproof'?The more likely conclusion is that out-of-

court settlements must be a regular means to reach an agreement on controversial matters, perhaps

633 Information kindly supplied by Bombardier [ne. • Aerospace Group - North America, Mo~élJI. Qc.. Canada
indicates that with respect to airline aircraft a single conttaet with the manufacturer cao he the reguiar case. The
same is tnle of Learjet. As to Challenger, almost ail different constellations are possible.

634 As to bath, international and Dutch observations see Po/ale. "Conflict ofLaws in the Air", 17 Air Law (1992),
78; Diederiks-Verschoor, "An Introduction to Air Law" (4 cd. 1991), at pp. 177·179; and l5 ~d. 1993), at pp.
183-185; Diederiks-Verschoor, uAircraft Financing and Interational Law", in: van Velten (ed.), "85 jaar
Ncderlandse Vereniging van Hypotheekbanken" (1991), 197; Brmlœr, "The Law ofAerospace Finance in
Canada" (1988), al pp. 309 ff:, also mcrely reports general aspects of conflicts of laws but no specific case law
of studies. Sec also Holloway, U Air Finance" (1992), al pp. 125 fT.; Linlejohns. "Legal Issues of Aircraft
Finance", in: Hall, "Aireraft Financing" (2 ed. 1993),281 (285; 304).
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due ta the fact that the parties want to bave the complex situation resolved by specialized expens

rather tban by a law court.

b) The Law AppUeable to the Contracta•• Issues

A well-developed and widely-accepted set ofuniform mies dealing with the contraetual rights

and obligations of the parties to an international contraet offinancing or leasing an aircraft, a "[ex

. . ,,635 d . Th th d .. f th 1 . thmercatorla aeronaunca , oes not eXlst. us, e etemunatton 0 e aw govemmg e

(multiparty636) contraet or contraets whereby financial arrangements for a particular aircraft are made

is left to ordinary (i.e. national) choice of law rules637 . Different from inswance contraets638 , which

are excluded from the Rome Convention 1980, the Convention embraces finance contracts, i.e. that all

its features (especially the possibility ofan express selection oflaw and dépeçage) apply.

Once again, the importance ofan express choice of law as stipulated by the parties in the contract

cannat be overstated639 . In the absence of a contraetual selection by the parties, the points ofcontact

according to general con:flicts of laws mies will indicate the applicable legal system. The Rome

Convention 1980 applies the "closest connection test',640 , supplemented by a presumption that the

closest connection is presumed to be vested with the principal place ofbusiness of the party obliged

to reoder the "characteristic performance" of the contract, Le. the vendor or lessor ofthe aircraft641
•

The presumption, nevertheless, is rebuttable if there seems ta be a closer connection with another

country (Art. 4(5».

(

635
636
637

638
639
640
641

As Po/ale. "Contliet of Laws in the Air", 17 Air Law (t992), 78, puts it.
Supra.
"However well-drafted and extensive a contraet May be, there will a1ways he gaps or even issues purposefully
left unprovided, which must ail be filled up by reference to national law", Po/ale. ibd
Supra.
Po/ale, uContlict ofLaws in the Air", 17 Air Law (1992), 78 (79).
As to the criticism this concept in written law bas to he regarded with supra.
Po/ale, "Conflict of Laws in the Air", 17 Air Law (1992), 78 (78-80), however, considers primarily the domicile
instead of focussing on the principal place ofbusiness which would seem more appropriate since aircraft
vendors and lessors pursue exactly this business as their professional business.



(

1,:)6

While usually the law ofthe seller's or lessor's central administration at the time ofconclusion of

the contraet will prevail, problems may arise in the case ofa multiparty contraet whereby several

parties undertake ta render certain services in retum for the payment ofmonetary SUDlS. It may prove

ta be difficult ta ascertain the characteristic performance, i.e. ''the one and only performance which is

regarded as characteristic ofa complex set ofcontraetua1 rights and obligationsn642
• Here ag~ the

concept ofdépeçage -or severability ofparts of the contraet is not only "helpfuln643
, but is also a tool

pertaining to the interests of the parties.

It should he kept in mind, however, tbat the transborder implications offinance contraets are

usually due to taxation: lessors try to establish companies in ''tax havens", leveraging advantages to

other companies abroad; lessees try to find a way to obtain the greatest advantages in their home

country, be it e.g. by recruiting intennediaries. It must be noted, however, that the multiparty contract

will be severed for the purposes conflicts ofprivate laws only.

An aircraft purchase agreement connected with a lease agreement644 can he severed into a

number ofbilaterals, identified by the characteristic perfonnance ofeach of the bilateral agreements:

the manufacturer and the lessor; the lessor and the lessee; or where. the air services operator himself is

the fonnal purchaser of the aircraft one bas to distinguish between the purchase agreement and the

finance contraet with the operator's bank. Sïnce it is still a unily of rights and obligations that is

created by a single multiparty contraets, it is, ofcourse, the most favorable solution to have the entire

contract govemed by a single legal system. Where this is not possible, severance can generate

secondary problems: The interrelations between different parts of the contraet may make

interpretative coordinations (Anpassung) ofthese parts necessary in order to avoid leaps and frictions.

Unambiguous selections of the applicable law(s), therefore, seem to he an imperative feature ofthis

type ofcontract, and where it is unavoidable to subject parts ofthe contracts to different legal systems

(
642
643
644

Po/ok, '·Conflict ofLaws in the Air", 17 Air Law (1992), 78 (80).
Po/ale. ibd.
For instance, the lessee.. an air services operator, will sel~t the aircraft and agree with the manufacturer and lor
vendor on the features of the aireraft The lessor will he the formai purchaser, and then lease it to the lessee. AU
persons may be domiciled in different countries.
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(e.g. for poHey reasons or reasons ofrecognition as to taxation) it May he required to address the

coordination between these parts in the contraet, too.

c) Assignments

Finally, it May he worth noting, that under the Rome Convention 1980, assignments of

contraetual rights May he govemed by a law different from the contract (Art. 12). In general, Tetley

submitted an approach under which all such questions MaY he subject ta a proper law of their own ­

the court is prevented from accessing the lexfori by camouflaging assignments as procedmal64S
, and

under recognition ofdépeçage the proper law goveming the relationship between assignor and

assignee May be different from the law governing the assigned obligation.

3. The Creation and the Recognition of Security Rights

a) Introduction

Airerait financing and leasing is primarily a matter of contractual rights and obligations. The

parties May stipulate the covenants of the contraet and the law governing it and enjoy virtually

unlimited freedom by doing 50. Sînce "aerospace related equipment is very expensive, dangerous and

highly mobile,,646 , the debtor May suifer a substantialloss or even go bankrupt, leaving the creditor

with nothing but contractual remedies (i.e. damages in case ofnon-performance), thus becoming

empty-handed unless security rights in rem are created to safeguard the creditar's position. It is the

law of(movable) things which is at stake here, which hasts a very distinct feature from the law

obligations: rights have an erga omnes effect, Le. they have effect not only against co-contraetants

but against everyone.

645 Tetley, "International Conflict of Laws" (1994), ch. II (p. 37 ff.); ch. III (45 ff.); esp. at pp. 47 f.; 60 ff.; 67 f.
646 Bunker. uThe Law of Aerospace Finance in Canada" (1988), at p. 135.
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The problems at issue involve two different levels:

The first is the private interests that have to he balanced especially by the law of iura in rem with

respect to aircraft: on the one band the aircraft operator's interest in bis ability ta exercise as much

operational freedom as possible, and on the other band the financier' s interest in ensuring that the

equipment is in a good condition and readily accessible in the case ofdefault or non-performance of

the debtor647
•

The second problem is located on the conflic15 of laws level: On the one band each state bas its

own idiosyneratie system ofsecurity righ15, whieh often eonsists only ofan exclusive number

(numerus clausus) ofcertain iura in rem having erga omnes effect. Each state bas a legitimate interest

in applying its syste~ rendering a balanced solution to the problem mentioned above to all asse15

located within its territory. On the other band, the free tlow ofasse15 from one state to another should

not result in an abridgment of security rights created in one state, each time such assets are moved ta

another state648 • Such an abridgment ofvested rights in the case of cross-borderde would render

the use of movable assets for the granting of security rights meaningless. It is the objective of

confliets of laws rules to provide for a reconciliation of these opposing ïnterests.

h) The Geneva Convention 1948

It is generally acknowledged that with the adoption of the Geneva Convention on the

International Recognition ofRights in Aircraft of 1948649 "a major step towards a workable 'extra­

territorial' effect of seeurity righ15 in aircraft,,6S0 was taken6S1
•

(

647
648
649

650
651

See Bunker. ibd.
See Po/ale. "Conflict of Laws in the Ait', 17 Air Law (1992), 78 (81).
Convention on the IntematiofIQl Recognition ofRights in Airera/t, Geneva,. 19 June, 1948, 310 UNTS 151;
ICAO Doc. 7620.
Po/ale, "Conflict of Laws in the Air·', 17 Air Law (1992), 78 (81).
For a detailed analysis ofthe Convention see Gernault, Le projet de l'O.A.C.I. concernant la reconnaissance
internationale des droits sur aéronefs, RFDA 1948. 1; Callcins. "Creation and International Recognition ofTitle
and Security Rights in Aircraft", 1S JALe (1947), 156: Guldimann, "Dingliche Rechte, besonders Pfandrechte,
an Luftfahrzeugen'\ SJZ 1948,372; Wilberforce. "The International Recognition ofRigbts in Aircraft", 2 I.L.Q.
(1948), 42; Riese. '4Das Genfer Abkommen aber die· Intemationale Anerkennung von Rechten an
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Once again, we must apply the rules for the interpretation ofprivate law conventions as laid

down in the General Part6S2
• As the title ("recognition'') and the preamble6s3 clearly suggests, the

Convention did not attempt to set up a uniform. code ofsecurity devices or 10 provide for the

enforcement ofreal rights6S4
, but merely provide for the international recognition of rights in aircraft

created in different jurisdictions (Art. O. In addition, it provides for the registration and publicity of

these rights (Arts. II, 110, as weU as for the establishment ofa preferential order among certain claims

(Arts. IV, VII (5), (6), and for international conditions ofsale in execution (Art. Vll). The wording

adopted by the Convention is very broad by intention in order to cover all types ofconditional sales,

lcases, mortgages and hypothecae for international recognition (uniform law could not he agreed on

due to the vast differences as ta the legal institutions in the different systems)6SS:

"Article 1

(1) The Contraeting States undertake to recognise:
(a) rights ofproperty in aircraft;
(h) rights 10 acquire aircraft by purcbase coupled with possession of the aircraft;
(c) rights ofpossession ofairerait under leases ofsix months or more;
(d) mortgages, hypotheques and similar rights in aircraft which are contraetually created

as"security for payment ofan indebtness [...l."

(

652
653
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655

Luftfahrzeugen", Jahrb.f.inlu.Off.R. 1949: id. "Luftrecht" (1949), at pp. 275 ff.; Diederilcs-Verschoor, '~An
Introduction to Air Law" (1993), al pp. 165-183.
Supra.
Paragraph 2: "Whereas it is highly desirable in the interest ofthe future expansion of international civil aviation
that rights in aircraft he recognised intemationally~[emphasis added].
See supra.
As to the different institutions tbere has been considerable devotion: see e.g. Dôr;ng, "Das Internationales Recht
der Privatluftfahn" (1927), at pp. 49 ff.; Mi/ch. ~~Die Luftfabrzeughypothek" (1930); Kopsch~ '~ûberdie
Verpftndung von Luftfabrzeugen" (1932); Burlcharet "Das Pfandrec:ht an Luftfahrzeugen" (1933); Knauth,
"Airplane Mongages, Their Purposes and Juridical Effec:ts", speech and paper presented to the Interamerican
Bar Association, Lima, 1947 (VO topic 8); Gu/dimann. "Dingliche Rec:hte, besonders Pfandrechte, an
Luftfahrzeugen", SJZ 1948,372; Riese. ~'Luftrecht" (1949), pp. 267 ff.; Hofttener, "L'hypotèque aérien"
(1950); Stieber, "Zukunft der Luftfahrzeughypothek", 1 ZgLuftR (1927/28), 187; Johnston, "Legal Aspects of
Aircraft Finance" (Thesis, IASL, McGilll961); Mi/de. "'Confliets ofLaws in the Law ofthe Air", 11 McGill
L.J. (1965), 220, atpp. 233 ff.; Sundberg, "Rigbts in Ain:raft", 8 AASL {1983}, 233 (237); Lagerberg,
'~Conflicts of Laws in Private Intemational Air Law" (lbais, IASL~ McGill; 1991), al pp. 82 ff.; Hol/oway. '~Air

Finance" (1992), at pp. 125 ff.; Shawcross & Beaumont. ~~Air Law" (4 ed.), para. V (54); Bernstein. ~vnte

Lessee's Guide to Strueturing the Cross-Border Aircraft Lesse", in: Hall, "Aimaft Financing'~(2 ed. 1993), 159
(169 f.).
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Erga omnes effect is provided if the security rights are (1) created by contraet6S6 ; (2) have been

constituted in accordance with the law ofthe Contracting State in which the aircraft was registered as

to nationality at the time oftheir constitution; and (3) that such rights were regularly recorded in the

public record ofthe Conuaeting State in which the aircraft is registered as to nationality.

There are a number ofconflicts of laws implications due to the vast Dumber ofancillary

questions and exceptions that have been discussed
6S7

but never tested.

One ofthe most interesting points is related to the fact tbat recognizable security rights must

"have been constituted in accordance with the law in the Contraeting State where the aircraft was

registered", as stated in Art. 1 (1) (1). This might seem to he a paradox in light ofthe purpose ofthe

Convention to merely recognize and not touch the legal basis of the constitution or creation of

security rights. The origin of this wording, however, can be explained by the fact that there was a lack

ofagreement on the question as to which law is to govem a contractual creation ofa security right at

the conference. As Riese reports, the controversy in the Legal Committee ofICAO focused on the

application ofthe lex loci contractus, the law ofthe register (under public law), or the law ofthe

record (under private law)6s8 . The solution, therefore, had to he 50ught in a - hidden - reference to

choice of law Mes. As Calkim finds, the phrase in accordance with the law means ''the entire law of

a Contracting State, including its law on conflict oflaws.,,6s9 Riese, however, points out that this

question remained unanswered660 at the Geneva Conference (8:9 votum)661 . Therefore, while

(
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lbus excluding "statutory, common law or judicialliens", as states Sundberg, "Rights in Aircraft", S AASL
(1983), 233 (237). See also Riese, "Luftreçbt" (1949), al pp. 285 et seq. Aiready the B11ISseu Protocal rejected
an equal treatment of non-contraetual security rights. As Riese, ibd, reports, it was the Norwegian Delegate
Allen who concluded that it is the hesitation ofstates to recognize foreign legal decisions what prevents the
recognition ofjudicial security rights.
See supra, and esp. Riese. "Luftrecht" (1949), al pp. 375 fI.
See Riese, "Luftreçht" (1949), al p. 279, also discussing the fKt that some jurisdietions do not have a double
register (record) system (due to strieter comliance with - mandatory - registrations).
Ca/kins. "Creation and International Recognition ofTitle and Security Rights in Aircraft", 15 JALC (1947), 156.
at p. 164. Followed by Lagerberg. '·Conflicts ofLaws in Private International Air Law' (Thesis, IASL, 1991), at
pp. 84 ff.
Riese, "Luftrecht" (1949), at pp. 280.
Misleading therefore Lagerberg. "Conflicts ofLaws in Private International Air Law" (Thesis, IASL, 1991), at
p. 85: wIbe intention of the drafters, however, was different and the phrase 'in accordance with the law' shall he
read to mean 'the endre law ofa Contracting State, including its law on conflict of Iaws [...l'ft (quotiDg Art. lof
the Geneva Convention 1948 and Calhm, "Creation and International Recognition ofTitie and Security Rights
in Aircraft", IS JALC (1947), 156, at p. 164.
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Guldimann doubts whether the reference to '1:he law" embraces the conflicts mIes ofa state662 , other

authorities such as Riese663 and Lord Wilber[orce664 apply a legal approach examining the wording

which unambiguously facilitates an inclusion of the conflicts roles; the chairman ofthe drafting

committee Allen is also quoted as to the opinion that the wording '~the law" would be vast enough to

include codified and customary law of al1 kinds665
• Thus, a court seized of a case, is likely to consider

under which law the transaction was consummated, a prerequisite to which a decision on the

applicable law is according to the choice of law mies of the Contracting State whose nationality the

aircrait bears. Consequendy, the Geneva Convention does not resolve the conflicts of laws - not even

within its scope ofapplication.

c) The Contliets of Law! - A Solution to the Problem

In the dilemma outlined above resides one of the major reasons that, especially since the late

19605, the emergence ofa new type ofaviation insurance bas been seen: aircraft tide insurance666
•

The nece5sity for an easy, unambiguous, and readily applicable rule resolving the conflicts oflaws as

ta real rights in aircraft is therefore indicated by juridical as well as economic needs since aircraft title

insurance coverage is another factor enhancing the costs of the operation ofair services.

Although de Visscher in a lecture667 that was considered as "excellent,,668 by distinguished air

lawyers, influenced the subsequent doctrinal approaches in favar ofthe Lex rei sitae669
, the prevailing

opinion bas always favored the law ofregistration (lex patriae; [ex banderae) ofthe aircraft670
• In

Guldimann. "Dingliche Rechte, besonders Pfandrechte, an Luftfahrzeugen", SJZ 1948,372, al p. 375.
Riese. "Luftrecht" (1949), at p. 281, D. 20.
Wilberforce. '~e International Recognition ofRights in Aircraft", 2 I.L.Q. (1948),421, al p. 423.
See Riese. "Luftrecht" (1949), al p. 281, D. 20 (also giving further references).
See Kingsnorth. "Insurance Considerations", in: Hall, "Aircraft Financing" (2 ed. 1993),323 (327); Brownlees.
"Political Risk and Deprivation Insurance", in: Hall, "Aircraft Financing" (2 ed. 1993),329 (333 tL).
De Visscher. "Les conflits de lois en matière de droit aérien", 48 Rec. des Cours (1934.10, pp. 285 et seq.
"Ausgezeichnet". Riese. "Luftrecht" (1949), at p. 280 in n. 19.
See e.g. Hamel J.. "Aviation", in: Répertoire de Droit International (1921 fI.), n, p. 300; Arminjon. "Précis de
droit international privé", vol. Il (2 ed. 1934) al p. 127.
See e.g. Doring. "Das Internationales Recht der Privatiuftfahrt" (1927), at pp. 50 ff.; Makarov. "Die
zwischenprivatl'echtlichen Normen des Luftrechts", 1 ZgLuftR (1927/28), ISO, at pp. 175 et seq.; Niboyet,
"Traité de droit international privé français", vol. IV (Paris 1947), at p. 604; Wolft "Das internationale
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spite ofthe lex rei sirae being the traditional approach to real things in general, one must address the

question whether this doctrine is pertinent to the interests ofall parties involved. The traditional rule

of lex rei sitae as to security rights is not without an exception - and this exception is a major one

because it bas always served as a "legal ancestor" ofthe mIes ofair law and frequently been

analogously applied671 : ln maritime law the law ofthe state ofthe ship's registry, the "law ofthe

flag", is applied672 . As to the aircraft being an even faster movable than a ship, the lex rei si/De

doctrine quite obviously does not render an easily applicable rule. It might certainly he correct to take

into account that the aircraft, when passing through the airspace ofdifferent countries, is subject to

the jurisdiction ofthese countries673 ; from this point ofview the application ofthe lex rei si/De (1ex

loci rei volan/De, respectively) appears to present a nice "alI-round" solution. Morris seems to willing

to apply bath doctrines, depending on whether the aircraft passes through sovereign airspace or over

other territories (high sees, parts of Antarctica)674. As in numerous fields ofthe law, however,

(although desirable) public lawand private law do not necessarily have to apply identical notions if

such identity would he pertinent to academic niceties rather than to the interests ofthe parties

involved. Furthermore, "the country of registration is given paramount importance in international

(

671
672

673
674

Privatrecht Deutschlandsn (3 ed. 1954), at pp. 174 ff.; Hofstetter. uL'hypotèque aérien. Etude de droit comparé
et de droit international" (1950), at p. 209; Mi/de, "Conflicts ofLaws in the Law of the Air", Il McGill L.J.
(1965),220, at pp. 234 ff.; Bentovoglio, "Contlicts Problems in Air Law", 119 Rec. des Cours670 (1966-1D),
69 (90ff.). Already at the 7th International Congress of the CIJA in Lyo~ a corresponding ntle had been
proposed, as reports Dtiring, ibd - Doring. ihd, Milde, ibd, and Batif/oVLagarde, "Droit intemational privé"t
vol. II (7 ed. 1983), at pp. 165 ff. mention a considerable number of states that foUowed quite early the
nationality notion. Sorne Scandinavian referenees are supplied by Lagerberg, "Contliets ofLaws in Private
International Air Law" (Thesis, IASL, McGilI; 1991), at p. 87 in n. 451. Also the Brussels Resolution applies
this concept.
Misleading are the statements by LÙIlejohns, "Legal Issues ofAin:raft Finance", in: Hall, "Aircraft Financing"
(2 ed. 1993), 281, who states al p. 285 that "und« the ntles ofprivate intemationallaw, the validity ofa transfer
ofa tangible asset 5uch as an aircraft is govemed by the law of the counrty where the airtraft is situated at the
·time oftransfer"t but nevertheless finds al p. 304 tbat a "problem that might be encountered in some cross­
border fmancings is that the laws ofthe airline's own country May ïnsist on the financing document (particularly
if it is a lease or mortgage) being govemed by those laws".
As to the nexus of maritime and air law sec SlIfJr~ General Part.
For a comprehensive study on maritime conflicts oflaws sec Telley, "International Conflicts ofLaws: Civil,
Common and Maritime" (1994), ch. VII (pp. 179 ff.) [Iaw of the flag); ch. XVII (pp. 533 ff.) [mongages,liens
etc.l. See also Tetley. "The Law ofthe Flag, 'Flag Shopping' and Choice ofLaw", 17 Tulane M.L.J. (1993),
139; Id. "Maritime Liens, Mot1gages and Confliet ofLaws", 6 U.S.F.Mar.L.J. (1993), 1.
This is due to Art. 1 ofthe Chicago Convention 1944.
Mo"is, n'The Confliet ofLaws" (3 ed. 1984), al p. 375. The fmdings are similar in Trustees Executors and
Agency Co. Ltd v. 1.R.C., [1973] Ch.D. 254.
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conventions", bath public and private, as Dicey and Morris observe67S
. And where Dicey and Mo"is

carefully reconcile the opposing positions ~ formulating that "a civil aircraft may sometimes he

deemed to be situate in its country of registration,,676 , it also seems possible to put the mIe more

honestly: Sînce it is readily applicable. and the nationality ofan aircraft is easily ascertainable, the

doctrine of lex banderae provides for such a clear and stable solution that a number of states were

already willing to follow it in their earliest aeriallegislatio1l
677

.

Thus, the most appropriate and prevailing n1le is the lex banderae. Us application to the problem

pointed out above, the conflicts ndes of the "law ofthe state ofregistry" as referred to in Art. 1 (1) (i)

ofthe Geneva Convention 1948, would mean that in its ultimate effects the provision may be read as

a reference to the substantive law ofthe state of registry ofthe aircraft.

The practical implications for aircraft finance contracts, tberefore, are that securities have to he

arranged according to the lex banderae, the aircraft's lex patriae, i.e. the law ofthe state of registry.

This phenomenon has been described as a "monopoly position of the state ofnationality of the

aircraft,,678 . Even if this solution may create the onerous burden on the part ofthe creditars to prepare

arrangements to create and constitute security rights under the law ofa "tax haven", it is favorable

because of its stahility, reliability, and simplicity.

As a matter ofcourse, neither the Geneva Convention 1948 (Art. l (2) nor any other provision

would prevent astate from the recognition of other security rights (e.g. security rights for an aircrait

under constnlction which is not yet registered679
). The only obligation imposed on a state party to the

Geneva Convention 1948 is that it may not render priority to such rights over rights covered by the

Geneva Convention itself (Art. 1 (2)). Being a piece of intemationallegislation, in the absence of a

special rule680 the Convention, however, does not oblige states to extend the scope of application of

(

675

676
671

678
619
680

Dicey & Morris. "The Conflict ofLaws" (12 ed. 1993), at pp. 936 f. See also Wengler. '~lntemationales

Privatrccht" (1981), al pp. 262 ft:
Dicey & Morris. "The Conflict ofLaws" (1200. 1993), exception 2 to ruie 114, at p. 936.
Sec the lists ofexamples quoted by Doring. "Das Internationales Recht der Privatluftfahn" (1921), at pp. SO ff.,
S3 ff.; Milde, "Contlicts ofLaws in the Law ofthe Air" 11 McGilI L.J. (1965),220, al p. 235; Bentivoglio,
"Conflicts Problems in Air Law", 119 Rec. des Cours (1966-111),69. See also supra.
Lagerberg. "Contlicts of Laws in Private Intemational Air Law" (Thesis, IASL, McGill; 1991), at p. 89.
See Matte. "Treatise on Air-Aeronauticai Law" (1981), al p. 568.
Supra. General Part.
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the Convention to aireraft registered under its own law (except for an exclusive number ofexplicit

.·1 681 )pnVl eges .

d) The Reeognized Amon! and Remedies: A Limitation

One may face the question whether the recognition of security rights under the Geneva

Convention 1948 aIso encompasses ancillary rights such as the right of repossession. Sorne legaI

systems allow for repossession by the creditors, some consider repossession as invalid682
• Applying

the methodology of the General Part683 to the Geneva Convention 1948, in the absence ofan

unambiguous statement in the Convention's text and the travaux préparatoires. it is the teleology as

to the Convention that leads the way of interpretation: The goal of the Convention is to safeguard the

priority of security rights in aireraft which, in the absence ofan explicit regulation as to ancillary

remedies of security rlghts, means that the Convention only aims at the recognition ofpriorities.

Sïnce not comprised by the Geneva Convention 1948, rePQssession clauses will not even he

recognized under the application of the lu banderae (neither, ofcourse, onder the la rei sitae) if the

lexfori considers'" such clauses as contrary to its ordre public. Here an exceptional case ofthe

prevalence of the forum 's mandatory policy requirements can emerge.

( 681
682
683

For details see the excellent treatise by Riese, "Luftrecht" (1949), at pp. 275-308.
See the examples given by Po/ale. "Confliet ofLaws in the Air", 17 Air Law (1992), 78 (81 f.).
Supra.
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A General Rule as to the ConOiet ofLaw! in Private International Air Law

141

The objective declared at the outset ofthis study was to fonnulate a thesis as to a general rule on

the conflicts oflaws in commercial contractual private international air law.

The major issues ofcontraetual private air law as examined in this study can he divided into two

categories: obligations and real rights.

1. As to the contraetual obligations of carriage by air, aviation insurance, aircraft purchase, and

aircraft finance, which have all been subject to this study, apart from sporadic exceptions684 one

single general principle bas been found in order to resolve the conflicts of laws: the law ofthe

principal place of business ofthe party which is obliged to perform the typical obligation of the

contract (Le. the carrier, the insurer, the vendor, the lessor) - "Iex domicüii qlUJeStlUU'ii".

Therefore, this mie may be added to the General Part ofprivate international air law, and (of

course, without prejudice to the minar exceptions as indicated where appropriate in the course of this

study) may he used in order to resolve the conflicts oflaws. It May also he considered in the course of

the unification ofprivate international air law de lege ferenda.

2. As to the creation of security rights, private international air law departs from the general

notion of lex rei sitae - in air law, nevertheless, a different, but also very traditional approach is

applied: lex banderae, being an approach weU..known from maritime law.

684 Such as e.g. the extraordinary rule with respect to contraets of intemational caniages by air if the laws ofthe
domiciles of the carrier and the passenger, and the law(s) of the destination or/and the origin ofthe air carriage
are congruent. Sec supra.
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E. Epilogue

It is not a secret that lawyers, edueated in different legal systems, ofcourse proceed in their

approach to problems on the basis oftheir well acquired philosophical68S abilities686
• In a truly

international forum, mutual respect and an understanding for the numerous and different approaches

is required in order to foster cultural and economic exchange as well as piece in the world.

The author hopes that this study - which bas been conducted under the auspices of the Institute of

Air and Space Law as a place ofenriching mutual exchange among the legal cultures ofthe world ­

applying some methods and approaches ofMiddle European civillaw and its legal theory will have

been of interest and use as a source of ideas and references aIso for common law lawyers who

probably would have applied a different approach687
•

685

686

687

[t was von Savigny who said that jurisprudence is the nexus ofphilosophical thinking and systematic
methodology. See the evaluation ofvon Savigny's lectures and lecture fragments by MQZ%Qcane, "Friedrich Carl
von Savigny. Vorlesungen über juristÎSche Methodologie 1802-1842·' (1993), at p. 30.
See Flessner, "Interessenjurisprudenz im intemationalen Privatreeht" (1990), al p. 143, addressing the question
al who's "service" private intemationallaw is meant to be.
The Methodologies adopted under and appliecl in the different major legal systems in the world are displayed,
analysed. and compared in an excellent treatise by Filcentscher, "Methoden des Rechts. In rechtsvergleichender
Darstellung", 4 vol.s (1975).
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C.d'A. Paris = Cour d'Appel Paris (Court ofAppeals, Paris).
BVertU = Bundesverfassungsgericht (Gennan Federal Constitutional Court).
ZIP =Zeitschrift fUr Winschafts- und lnsovenzrecbt (jounai).
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1. Air Law
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12 October 1929. Autbentic text: '60 Conférence Internationale de Droit Privé Aérien, 4-12 Octobre 1929, Varsovie"
(Warszawa 1930), pp. 220-233.

English translation: Schedule to the United Kingdom Carriage by Air Act, 1932; 22 &: 23 Gea, ch. 36.
US American translation: The Warsaw Convention. Relative to International Transponation by Air. Ratified

by U.S. Senate, June 15, 1934, Proclaimed by the President, June 27, 1934: [1934] U.S.Av.R 245.
Convention on International Civil Aviation, Signed al Chicago, on 7 December 1944, ICAO Ooc:. 7300/6
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Convention on tbe International Recognition 01Rigbts in Aircraft, Signed al Geneva on 19 June 1948,

ICAO Doc. 7620. The text is also reproduced in 18 AASL (1993-11), 517.
Convention on DaRl_ge Caused by Foreign Aireraft to Tbinl Parties on tbe Surface, Signed al Rome on 7 Oetober
1952, ICAO Doc. 7364; the text is also reproduced in 18 AASL (1993-m, 541.
Protoeol to AlDend the Convention for the Unification 01 Certain Rules Relatinl to International Carriage by
Air Sigaed at Wanaw on 12 Odober 1929, Done al The Hague on 28 September 1955, Signed al Guatemala City
on 8 March 1971, ICAO Doc. 8932. The text of the protocol is also reproduced in 18 AASL (1993-[1), 409.
Convention Supplementary to tbe Wanaw Convention for tbe Unification 01 Certain Rules Relating to
International Carriage by Air Perrormed by A Penon Otber tban tbe Conneting Carrier, signed in
Guadalajara on 18 Sept. 1961; ICAO Doc. 8181. Hereinafter referred to as Guadalajara Cam. 1961. The text is
also reproduced in 18 AASL (1993-11),393.
Protoeols no.s 1-4 to Amend tbe Convention for tbe Unification 01 Certain Rules Relatinl to the International
Carriage by Air Signed at Wanaw on 12 Oetober 1929, Signed al Montreal on 25 September 1975, ICAO
Doc.s 9145 - 9148. The Protocols are also reproduced in 18 AASL (1993·U),435.
Protoeol to Amend the Convention on Damage Caused by Foreign Aircraft to Third Parties on tbe Surface

Sigaed at Rome OD 7 October 1952, Signed at Montreal on 23 September 1978, ICAO Doc. 9257; the text
is also reproduced in 18 AASL (1993-11), 577.

%. (ntemationallnstruments Relative to Transportation Law
(otber tban by transportations by air)

International Convention for the Unification ofCertain Ru/es ofLaw Re/aring ta Bills ofLading. signed at Brussels on
25 August 1924 e6Hague Rules").
Visby Protoco/1968 to the Hague Ru/es 1924 adopted at Brossles. 23 Febr. 1968 ('6Visby Rules").
Convention on the Unification ofRules Re/ating ta International Transportation by Rai/ways. signed at Geneva on 19
May 1956 ("CIM").
United Nations Convention for the International Transport ofGoods by Sea. adopted at Hamburg, 31 March 1978
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Convention on the Unification ofRules Re/ating ta International Transportation by Raad, signed at Geneva on 7
May 1978. ("CMR").
United Nations Convention on International Multimodal Transport ofGoods. adopted at Geneva on 24 May 1980.
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3. (ntemational Instruments Related to Otber Matten

( Treaty of Peace Between tbe Allied and Associated Powen and Germany (Treaty of Venailles), 28
%8 June 19t9, Il Manens Nouveau Recueil des lraites (3d), 323.
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Convention for tbe Unification 01 Rules Relatinl to Cbeques, Siped at Genevs, 7 June 1930, ROBI. 1933 Uy pp.
377 ft: (Appendix 1).
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u. European Legislation

First Council Directive ofJuly 24, 1973 on the Co-Ordinatïon ofLaws, Regulations and Administrative Provisions
Relating ta Direct Insurance Other Than Life Insurance - [1973] O.J. L 228/3, p.3.

Second Council Directive of June 22, 1988 on the Co-Ordination of Laws, Regulations and Administrative Provisions
Relating to Direct Insurance Other Than Life Insurance and Laying Down Provisions to Facilitate the Effective
Exercise Freedom to Provide Services - [1988] O.J. L 17211, p.1.

m. National Legislation
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Constitution ofthe United States ofAmerica.
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2. Civil Codes

Code Civil, of 1803..·(CC - France).
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'4TI1e Swiss Civil Code", 2 vol.s (Zürich, ReMaK 1987).

3. Otber Ads and Statutes

SJWyler, B.:

(

Einfllhrungsgesetz mm Bnrgerlichen Gesetzbuche, of 18 August 1896, RGBI. 604, BGBI. III 400-1. ("EOBOB" -
Gennany).
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Giemulla/Lau/Barton/Mülle,-Rostin. uLuftverkehrsgesetz" (Neuwied, Berlin: Lucbterband; looseleaf; 19tb issue
January 1995), pp. 1 ff.
Gesetz zut Regelung des Rechts der Allgemeinen Gescblftsbedingungen, of9 December 1976, BOBI. 1 3317 t BGBI.
III 402-28. (UAGBO" - Germany).
Bundesgesetz über das internationale Privatreeht, of 18 December 1987, Bbl1988 1 5-60). ("IPRO" - Confoederatio
Helveticae).

Englisb translation provided in 37 Am.J.Comp.L. [1989], 193,123.
Legge no. 841 of 19 May 1932 (ltaly).
Legge no. 1832 of 3 Dec. 1962 (Italy).
Carriage by Air Act 1961,2 Halsbury's Statutes (3 ed.) 612. (UK).
Camage by Air Act 1932. (UK).
Carriage by Air and Road Act 1979. (UK).
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Caniage by Air Act, R.S.C. 1952 as amend~ 1963 (Can.), c. 33. (Canada).
Civil Aviation (Carrier's Liability) Act, of 1959 (Cth). (AustraIia).
Civil Aviation (Carriers' Liability) Amendment Act (Cth), of 1991. (AustraIia).

IV. Resolutions, RestatemenD, Conferenœ Materials

1. Resolutions

Inmtut de Droit International: Brussels Resolution on the Conflicts ofLaws in the Air of Il September 1963; 50
Annuaire de l'Institut de Droit International II (1963), pp. 373-376

%. Restatemeau

Restatement (Second) ofthe Confliet ofLaws (St. Paul; American Law Institute Publishers, 1971).

3. Conference Materiab

Gouvernement de la France (ed). "Conférence International de Droit Privé Aérien" (paris; Imprimerie Nationale;
1926).
Gouvernement de Pologne (ed.), "II Conférence Internationale de Droit Privé Aérien, Varsovie 4-12 Octobre 1929,
Procès-Verbaux" (Warszawa 1930).
Homer, R.C. / Legrez, D., "International Conference on Private Law Affecting Air QUestiODS. Minutes of the Second
International Conference on Private Aeronautical Law, Oc:tober 4-12, 1929, Warsaw" (South Hackensack, N.l.:
Rothman, 1975).
International Conference on Private Air Law at the Hague, September 6-14, 1955, Minutes 1= Collected Papen,
McGill Law Library (KLQAC 161 Hcp Cutter), OriginaJ.s ofProceedings. Reproduced in ICAO-Doc. 7636.
Proceedings ofthe Second ICAO Assembly, Geneva, June 1..21, 1948, (CAO Doc. 6736-en75.
(CAO Legal Committee, First Session, Bruxelles, September 10-25, 1947, Minutes and Documents (published
Montreal 1948).



v. Otber Materiaas

( 1. Govemmental Publications

Colonial Annua/ Report on Hong Kong for the year 1947 (London: Colonial Office; 1947).

1. Non-Govemmental Publications

Swiss Re (publ.), '&Sigma" (Swiss Reinsurance Company, ZOrich), no. 1/1996.
Willis COTTon Aerospace (ed), '~eWillis Infonnation File" (London).
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