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INTRODUCTION

It has been universally recognized since the
end of World War I that every state has complete and
exclusive sovereignty over the airspace above its
territory. Therefore, it may grant or refuse to
aircraft of other states the right to fly into its
airspace. Attempts were made by nations to agree on
a multilateral basis for the exchange of air transport
rights, but no common solution was reached. Bilateral
negotiations between nations have become the only
means of obtaining in foreign countries the appropriate
rights for scheduled international air services.
Although Thailand is a small country and has only two
small air carriers, it has entered into bilateral
negotiations with several states and concluded as many

as twenty bilateral air transport agreements.

This thesis deals with the exercise of jurisdiction
over the control of international air transport by the
Government of Thailand. Special attention is drawn to
the bilateral agreements which it concluded with
foreign governments. The work consists of three
chapters. Chapter I deals with the evolution and

legal regulation of civil aviation in Thailand.



It introduces as factual background the development

of c¢ivil aviation, starting with the first power flight.
It also discusses the application of national legislation
to international air transport, the constitutional
allocation of authority and the responsibilities of
various government organs. Chapter II covers the control
of international air transport in retrospect, as well as
Thailand's participation in the making of international
air transport law. Bilateral air transport agreements
concluded by Thailand are noted in Chapter III.

The differences in clauses and phraseology used in

the existing bilaterals and the problem of the

implementation of such bilaterals are also examined.



CHAPTER I

CIVIL AVIATION IN THAILAND:
ITS EVOLUTION AND LEGAL REGULATION

1. The Growth of Civil Aviation

(1) Before World War II

Early in the twentieth century Thailand considered
it necessary to establish its air power. Three officers
of the Ministry of Defence were sent to France in
February of 1912 to learn how to fly airplanes.

During the years 1912-1913 Thailand ordered 7 airplanes:
3 Breguets and 4 Nieuports. On December 29, 1913,
the first flight was made in Bangkok and was found

to be satisfactory.

In February of 1915, one Nieuport-type airplane
was built in Thailand by Thai engineers and of local
materials. A Breguet-type plane was also built and
its first flight on May 24, 1915, was successful.

A new type of airplane was designed by an officer of
the Ministry of Defence and was built in 1927. Its
first flight was successfully made on June 23 of

that year. Many airplanes of this type were put into

service during the following years.



Air transportation in Thailand started when an arm
of the Ministry of Defence was assigned to operate air
transport services. An experimental air mail service
began operation on February 17, 1920. Three air mail
flights were made in the same year, but on different

routes.

On June 1, 1922, the first air transport service
was operated in the Northeast on the route Nakhon
Ratchasima (known as Korat)-Roi Et-Ubon Ratchathani
(known as Ubon).l In 1923 a new route, Nakhon
Ratchasima-Roi Et-Udon Thani (known as Udorn)-Nong Khai,
was opened. In 1924 a civil unit of the Ministry of
Defence was established to operate air transport
services. Its headquarters were located at Nakhon
Ratchasima. Six years later the Nakhon Ratchasima-

Roi Et-Ubon Ratchathani service was suspended, since

the railway already served Ubon.,

More than twenty airfields were built in all parts

of the country during these years.

In July of 1931, the Aerial Transport Company,
Limited was established to extend the regular air
transport services started nine years earlier. It

operated under control of the Ministry of Commerce and



Communications.2 Three pilots were loaned from the
Ministry of Defence. The Company served major cities
throughout the country. It also provided air extensions
to the Thai railway system. The Company was operated
by Thai citizens only. It did not owe its existence

to any sort of connection with a foreign airline.

It did not, however, operate any international air

service.

After the end of World War I it appeared that
more and more foreign aircraft were flying into and
through Thailand,3 but no regular air service had yet

been introduced into Thailand.

In 1929 Thailand was approached by many foreign
governments desiring the inclusion of Bangkok into
their airlines' route networks, e.g. KLIM's route to
Java (now Indonesia), Imperial Airways' route to
Australia and Air Union's route to French Indo-China.
The French company, Air Union, was the first to apply
for landing rights from Thailand. The Thai Government,
in order to protect its national interests, refused to
give authorization to Air Union.h The French Government

later asked for authorization for Air Orient.



Thailand was first served by a foreign airline
in January of 1931 when Air Orient established a regular
international service to Saigon. This service became
part of Air France's network when the French airlines
merged in 1933.5 KLM was the second foreign airline
to begin operations into Thailend. It inaugurated
a regular service to Bangkok in October of 1931 on
the route from Amsterdam to Batavia. Imperial Airways
opened its services via Bangkok to Australia in April
of 1935, and to Hong Kong in March of 1936. BOAC was
designated by the British Government to replace
Imperial Airways in April of 1940. A German airline,
DLH, began its scheduled services to Bangkok in July
of 1939, However, there was time for only few flights
before the outbreak of World War II. GJAL, a Japanese
airline, commonly known as Dai Nippon, started
a Tokyo-Bangkok service in June of 1940 and maintained
its services almost throughout World War II. Dai Nippon
was the only foreign company operating scheduled services
to Thailand during the war.6 British, French, Dutch
and German airlines ceased operating to Thailand in
the early years of the war and resumed their services

afterwards.



(2) After World War II

During the years following the Second World War,
civil aviation was rapidly becoming an important industry
in Thailand as it had already become in other countries.
It was a partner to all basic industries. Thailand felt
that its national interests (economic, military and
political) required a strong air transportation system
which would serve both domestic and international
routes. It was also believed that by showing the flag
of Thailand abroad national pride and prestige would

be enhanced.

As early as 1946, the Siamese Airways Company,
Limited (SAC) was formed by the Government to operate
both domestic and international air transport services.
Domestic service began in March of 1947. Shortly
thereafter, in May of 1947, Pacific Overseas Airlines
(Siam), Limited (POAS) was formed, with about 40%
American shareholding, to operate long-haul international
air services to the United States. A third Thai airline,
Trans-Atlantic Airlines (Siam), Limited (TAAS) was
established in April of 1948 to operate long-haul
international air services to Europe. Both POAS and
TAAS encountered technical difficulties in their

operations and were not able to secure the necessary



traffic rights from certain governments along the routes
planned. Until it suspended all activities in late 1952,
TAAS operated a great number of international charter

flights.

Although POAS failed to operate to the United States
as planned, both SAC and POAS established in 1948
a regional network to most of the neighboring countries,
including India, Burma, French Indo-China, Hong Kong,
China (Taiwan), Japan, Malaya (now Malaysia) and
Singapore. Unnecessary duplication was eliminated by
an amalgémation of these two airlines to form Thai

Airways Company, Limited (TAC) in November of 1951.

TAC operated both domestic and international air
services with various types of aircraft over different
routes, serving twenty points throughout the country
and ten points abroad in the Far East. The authorized
capital of TAC was gradually increased till it reached
300 million baht (approximately 15 million US dollars),
with the majority of shares owned by the Government.
Thus the effective control of this company was in the

hands of the Thai Government.

In 1957 TAC introduced three Super Constellations

(L-1049G) into service. It was soon found, however, that



operation with this type of aircraft was not profitable
because of the high costs of operation and maintenance.
Moreover, the percentage of load factor in international
carriage was becoming lower: it dropped rapidly from 46%
in 1957 to 27% in January of 1958, climbed a little
during the season (March-May) and then dropped again,

to 23%, in September.7 TAC thus withdrew all L-1049Gs
from its operations and shortly afterwards suspended
most of its international services, route by route,

in late 1958.8 In these circumstances SAS offered to
help TAC in disposing of the L-1049Gs and to cooperate
with TAC in other ways. Finally, TAC decided to sell
all L-1049Gs, arranged and guaranteed by SAS, and to

9

cease operating all international routes. An agreement
incorporating this arrangement was therefore signed
between TAC and SAS in 1959, and a new airline,

Thai Airways International Limited (THAI), was established
to operate international air services. Under the terms
of this agreement TAC was to own 70% of shares and SAS,
besides acquiring a 30% shareholding, agreed to supply
to the newly established company technical and
administrative assistance, flight crews and modern
equipment.lO THAI started its services with DC-6Bs to
Hong Kong, Taipei and Tokyo on May 1, 1960, and within

a week it was already serving other points in the region,



10

including Rangoon, Calcutta, Phnom Penh, Saigon and
Singapore. Its services were later expanded to Dacca,
Djakarta, Kuala Lumpur, Manila and Osaka. The service
to Phnom Penh was suspended in October of 1961 because
the Cambodian Government broke off diplomatic relations
with Thailand. Since THAI had suspended operation to
Vientiane and Penang, TAC continued its international

services to these two points.

In summary, there are at present two Thai airlines
operating both domestic and international air services
as national flag-carriers over different routes.

With DC-3s and Avro 748s, TAC serves eighteen points
throughout the country and two points abroad. With

11 THAI operates only international services

Caravelles
serving thirteen points in the Far East. The following
operational statistic512 for the period of 1962-1964

illustrate the continuing growth of these two airlines:
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SCHEDULED FLIGHTS (REVENUE)

Passengers Passenger Ton-Kilometer Weight
Carried Load Factor Performed Load Factor
(Number) (%) (Thousand) (%)
TAC
Int'l
1962 12,952 63 862 76
1963 14,080 66 873 77
1964 13,655 60 893 67
Dom.
1962 L5,335 60 1,723 6l
1963 L6,8L1L 58 1,823 60
1964 55,829 58 2,266 59
THAI
Int'l only
1962 92,258 L2 11,238 39
1963 103,515 49 14,224 L6
1964 129,720 57 15,592 55
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Due to its fortunate geographical location,
Thailand has naturally become the center of international
civil aviation in Southeast Asia. There are at present

13

twenty foreign airlines operating scheduled air services

to and through Thailand from all continents. They are:

Country Airline
Australia QANTAS
Burma UBA
China (Republic of) CAT
France Air France

UTA (formerly TAI)
Germany (Federal Republic of) LUFTHANSA

India Air India™¥
Indonesia GARUDA
Italy ALITALTA
Japan JAL

Laos RAL
Malaysia MAL
Netherlands KIM

Scandinavia (Denmark,

Norwayl5 and Sweden) SAS
Switzerland SWISSAIR
United Kingdom BOAC

Hong Kong CPA
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Country Airline
United States PAA
TWA
Viet-Nam (Republic of) Air Vietnam

In addition, a number of air charter companies are
operating freignt and live-~cargo services to and through
Thailand. The result is a large number of passengers
and a tremendous amount of luggage and cargo entering
and leaving Thailand every day. The following figures
show traffic movements at Bangkok Airport during

196210196317,

ATRPORT TRAFFIC

Total Commercial Air Transport

Aircraft Passengers Freight & Mail

Movements Embarked Disembarked Loaded Unloaded

(Number) (Tons)
1962 17,334 177,757 181,094 3,135 3,384
1963 18,470 199,657 201,077 3,516 3,954

Total International Air Transport

Aircraft Passengers Freight & Mail

Movements Embarked Disembarked Loaded Unloaded

(Number) (Tons)
1962 13,411 132,931 132,094 2,267 2,756
1963 14,635 153,880 152,833 2,645 3,435
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It is anticipated that Bangkok Airport, which is
the joint civil-military airport, will be able to serve
international civil aviation only until 1970. In order
to serve the tremendous increase in air traffic,
as well as the supersonic airliners to be introduced
in the early 1970's, the Thai Government is preparing
to build a new civil airport, leaving the present one

for the use of the military.

2. Government Control of Civil Aviation

(1) Constitutional Allocation of Authority

To understand the mechanics of governmental control
of civil aviation in Thailand, at least a brief outline
of its constitutional arrangements is necessary.

The present form of Government of Thailand is

a Constitutional Monarchy, with the King as Chief of
State. Until June 24, 1932, the King had virtually
absolute power. Since the adoption of the Constitution,
the King exercises his legislative power by and with
the advice and consent of the National Assembly (called

, his

19

the "Assembly of the People's Representatives"
executive power through the Council of Ministers
and his judicial power through the Courts, which are

independent in the administration of justice.
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The Assembly of the People's Representatives is
composed of members who are elected by the people.
The Council of Ministers is appointed by the King,
consisting of one President, commonly known as the
Prime Minister, and a certain number of other

Ministers of State.

Statute may become law only by and with the advice
and consent of the Assembly of the People's
Representatives. A Bill can be presented only by
the Council of Ministers or by members of the People's
Representatives. When the Assembly has completed
a Bill, the Prime Minister submits it to the King for
signature, and it will be enforceable as law after its

formal publication in the Government Gazette.

The Council of Ministers must perform its duties
with the confidence of the Assembly of the People's
Representatives. A Minister of State who is appointed
to take charge of a Ministry must be constitutionally
responsible for his duties to the Assembly. However,
every Minister of State, whether appointed to take
charge of a Ministry or not, must be jointly responsible
for the general policy of the Government. At meetings,
every member of the Assembly has the right to put

questions to a Minister of State on any matter relating
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to the work within his duties. The Assembly may under
certain circumstances open a general debate in the
Assembly, so that the Council of Ministers may make
statements of fact or express views on questions
relating to the execution of State affairs. A general
debate may also be opened in order to pass a resolution
of non-confidence in the Ministers of State individually

or as a body.

The King holds the Royal prerogative to make
treaties of peace and armistice and to make other types
of treaties with foreign countries. Such treaties,
except those which provide for any change in the Thai
territory or require the issuance of an Act to implement
them, need not receive the approval of the Assembly of
the People's Representatives. Under this provision
it is clear that the Constitution does not limit the
power of the Executive Branch in entering into bilateral

air transport agreements with foreign governments.

(2) Legislation

Air Navigation

After ratifying the Convention Relating to the
Regulation of Aerial Navigation of 1919 (known as Paris

Convention), in 1922, in accordance with the Convention,
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Thailand enacted its first legislation on air navigation,
the Aerial Navigation Act, B. E. 2465.20 This Act
provided in some detail for the regulation of air
navigation in accordance with the principles established
by the Convention. It was divided into chapters along
the lines of the Convention and its Annexes. The Act
also contained provisions relating to liability for
damage to third parties on the surface and to passengers
and cargo. The last chapter dealt with violations and

penalties.

Although the Act of 1922 was silent on the question
of sovereignty over the national airspace, a provision
was made that no foreign civil or military aircraft
should fly over, or land in, Thailand unless authorized
in writing to do so by the competent authorities.

This provision governed both scheduled and non-scheduled
flights. However, there was no penalty provided for

the violation of this requirement.

From time to time the Act of 1922 was amended
in minor detail. It was entirely revised in 1938, with
a view to improvement and compliance with the
International Convention, to which Thailand was a party,
and with the rules adopted by the International Commission

21 . .
The revised version was named

22

for Air Navigation.

the "Air Navigation Act, B. E. 2480".
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The Act of 1938 followed the principles contained
in the Act of 1922, though it was less detailed than its
predecessor, e.g. provisions dealing with nationality
and registration marks, rules for air traffic and
aerodromes, were laid down in the regulations issued
by the competent authorities. This simple form permitted
the up-dating of regulations, without submitting to the
National Assembly for approval the frequent modifications
which naturally resulted from the progress of aviation.
It recognized the right granted to foreign aircraft
under the International Convention or Regulations on
air navigation.23 However, it did not apply to air

navigation in the service of the national defence forces.

The ratification of the Convention on International
Civil Aviation, done at Chicago on December 7, 1944,
made it necessary to reappraise the existing legislation
on civil aviation. It became evident that the Act of
1938, as amended,zh should be revised. Finally, new
legislation on air navigation, the "Air Navigation Act,

B. E. 2,97", was passed in l95h.25

The Act of 1954 repealed (1) the Act of 1938, as
amended, and (2) all laws, rules and regulations in so
far as they are repugnant to, or inconsistent with,

its provisions. The Act follows the simple form of
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the Act of 1938, essentially consisting of a delegation
of power for the issuance of regulations.26 It does

not apply to the air navigation in the services of

the military and police units.%/ While the Act of 1938
recognized the right of foreign aircraft granted under
the International Convention or Regulations on air
navigation, the Act of 1954 refers to the right of entry
of foreign aircraft in accordance with the Chicago
Convention or bilateral agreements.28 Its last chapter,
following what seems to be the usual form of Thailand's

statutes in the field of public law, deals with

violations and penalties.

The Act of 1954 makes no provisions with respect to
liability. In this regard the provisions of the Civil

and Commercial Code shall apply.

Although the Act was named the "Air Navigation Act",
it does cover, to a certain extent, air transport
services.29 The lack of precision occasionally raised

questions of interpretation, discussed below.

Air Transport

The Act of 1922 did not make any provision for
the regulation of air services or rates and charges of

air transport enterprises, i.e. the regulation of
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economic activity of air transport operators. Due to
the commercial and industrial development of the country
the Thai Government faced a number of problems on
various kinds of commercial undertakings in the field

of public utility, which included the operating of air
transport services. The Government consequently found
it necessary, in order to protect the interests of the
people, to control all commercial undertakings affecting
the public safety or welfare. The "Act for the Control
of Commercial Undertakings Affecting the Public Safety
or Welfare, B. E. 2471" was enacted in 1928.30 Under
the provision of this Act no one could operate air transport

31

services unless authorization had been given by the
Government or concession had been granted.32 Upon giving
authorization or granting a concession, the Government
might impose any conditions it deemed necessary for

33

the public safety or welfare.

This Act was slightly amended in 1942.BLP

Different Interpretations

Since the Act of 1922 was based on the principles
established by the Paris Convention of 1919, its scope
was limited to air navigation matters, i.e. only to the

regulation of air navigation, which was the main purpose
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of the Convention. The Thai Government realized that
it did not cover air transport matters, and consequently

the Act of 1928 was enacted.

While the Act of 1938 replaced the Act of 1922,
its scope was also limited to air navigation matters,
as could be seen in its Preamble.35 Although Section 36
of the Act of 1938 covered the entry of foreign aircraft,36
the Government interpreted it to mean that it regulated
only air navigation, while the Act of 1928 continued to

regulate air transport services.

After the Act of 1954 had superseded the Act of
1938, the question arose whether its scope was still
limited to air navigation matters or expanded to cover
the conduct of air transport services. Two interpretations

were offered.

First Interpretation

The scope of the Act of 1954 was expanded to cover
air transport matters, since it made provisions for the
control of fares and rates charged by air transport
operators.37 It also provided for the right of entry
38

of foreign aircraft. The provisions of the Act of
1928, as amended, relating to fares and rates charged

by air transport operators, and to the operating of air
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services by foreign air transport operators, were repealed
by those of the Act of 1954 which was the subsequent

legislation.

Foreign air transport operators wishing to fly
into Thailand, whether for non-traffic or traffic
purposes, must comply with the provisions of the Act of

1954 only.

Since the Act of 1954 established CAB39 and
appointed it to consider and authorize fares and freight

L0

rates, those fares and rates charged by any air
transport operator, Thai or non-Thai, must be approved

under the provisions of the Act of 1954.

Second Interpretation

The Act of 1954 regulated air navigation matters

41

only. The Act of 1928 applied to air transport

matters as it had in the past.

Final Decision

After having thoroughly considered the matter,

the Thai Government endorsed the first interpretation.

Comment
The author does not agree with the first

interpretation, but with the second. The purpose of
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42

the Act of 1954 was to amend the law on air navigation
in order to conform to the principles laid down by the
Chicago Convention, and to transfer control of civil
aviation to civilian jurisdictionhB. It still bears

the title "Air Navigation Acth.

The Act of 1954 establishes the CAB as an advisory
committee to the Ministry of Communications with powers
to issue certain regulations and to consider and
authorize fares and rates with the approval of the

Minister of Communications,

Although Section 28 of the Act of 1954 provides
for the right of foreign aircraft to fly into Thai
territory, its objective is still the same as that of
Section 36 of the Act of 1938, which did not cover the

entry of foreign aircraft for commercial purposes.

The author does not think that the scope of the
Act of 1954 was expanded to include the control of
air transport which has already been governed by the

Act of 1928, as amended.

Under the first interpretation, as recently accepted,

the Act of 1954 covers the conduct of air services by

foreign air transport operators only. If the scope of

the Act of 1954 includes the control of air transport,
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one may ask why the conduct of air services by Thai air

transport operators remains under the provision of the

Act of 1928, as amended.

Considering that the Act of 1954 makes no provision
covering liability, it seems that its scope is narrower

than that of its predecessors.

It is hoped that these inconsistencies and
complications in the laws relating to civil aviation
of Thailand will shortly be eliminated through

appropriate revision.

(3) Government Organs and Their Responsibilities

The Ministry of Defence was designated to implement
the Acts of 1922 and 1938. The Minister of Defence

by and to

was empowered to appoint competent officials
issue Ministerial Regulations on certain matters

as prescribed in the statutes.

The Ministry of Commerce and Communications was
designated in 1929 to take charge of the control of
air transport services in accordance with the Act of
1928.%° The Ministry of Defence continued its duties
and responsibilities regarding the control of air
navigation activity in accordance with the Act of 1922.

It also continued operating air transport services.
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In 1931, when the Aerial Transport Co., Ltd. was
formed to continue the services started earlier by
the Ministry of Defence, it operated under control of
the Ministry of Commerce and Communications. The control
of air transport services has been vested in civil units

L6

ever since,

In 1933 the Ministry of Economic Affairs was
established to replace the Ministry of Commerce and
Communications. The designation of the Ministries to
take charge of the provisions of the Act of 1928 was
revised accordingly. The powers and functions of the
Ministry of Commerce and Communications relating to
control of air transport were transferred to the

47

Ministry of Economic Affairs.

In 1941 the Ministry of Communications was created
and it took charge of the air transport in accordance
with the Act of 1928.1"8 Since that time, the Ministry
of Economic Affairs has had no hand in matters relating

to civil aviation control.

The Minister of Communications was thus empowered
to appoint officials and to issue Ministerial Regulations
for the performance of his duties and functions.l‘L9 He

exercised his duties and functions through the Department

of Transport, an arm of the Ministry of Communications.
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Barly in 1948 the Civil Aviation Administration

was created as a unit of the Department of Transport.

In consequence of the Act of 1954, the powers of
the Minister of Defence in c¢ivil aviation were

50 a11

transferred to the Minister of Communications.
duties and responsibilities in civil aviation matters
under the Act on air navigation and the Act for the
control of commercial undertakings have been vested in
the Ministry of Communications. The Minister of
Communications assumes the power to appoint competent
officials, to issue Ministerial Regulations fixing fees
not exceeding the schedule annexed to the Act of 1954
as well as exemptions therefrom and also to take other

, .01

measures to assure compliance with the Act of 195

The Act of 1954 establishes the CAB,52 consisting
of the Minister of Communications as Chairman,
a Vice-Chairman and not more than seven other members
appointed by the Council of Ministers.’> The Vice-
Chairman and members of the CAB normally hold office
for a period of four years,5h but may be relieved
before the expiration of the term upon death, resignation,
or being retired by the Council of Ministers.55 The CAB
has powers and duties as specified in the Act of 1954

itself, and as f‘ollows:ﬁ6
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1. To take consultation and give advice concerning
civil aviation to the Minister of Communications;

2. to issue regulations in compliance with the
provisions of the Act of 1954 and Annexes to the
Chicago Convention;

3. to consider and authorize the rates of fare
and freight of transvort aircraft, and service charges
for air navigation facilities, with the approval of

the Minister of Communications.

As a result of the increased responsibilities of
various offices in the Civil Aviation Administration,
this body was raised in 1963 to the "Department of
Aviation" in the Ministry of Communications. All duties
and responsibilities of the Department of Transport in

civil aviation were transferred to the new Department.

At the present time, the organ of the Ministry of

Communications dealing with civil aviation matters is

the Department of Aviation headed by the Director General.
This Department was created to regulate practices of

the air transport services in conformity with regulations,
rules and directives issued in accordance with the Act on
air navigation and the Act for the control of commercial
undertakings and to assure the implementation of the

ICAQ International Standards and Recommended Practices
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and related documents. In addition, it regulates the
Government investment in air transport enterprises

and airlines operating in Thailand; approves schedules;
licences aircraft, pilots and other members of the crew;
is in charge of the construction, maintenance and
operation of airports, airport facilities and equipment;
supervises air search and rescue; and controls all air
route traffic and all terminal traffic at civil airports

in Thailand.

The Royal Thai Air Force is assigned to operate
and administer the joint civil-military airport,
Bangkok Airport, designated as the airport of entry
or departure in accordance with Article 10 of the

Chicago Convention.

The Ministry of Foreign Affairs is the government
organ directly responsible for the administration of
Thailand's foreign affairs, including international
relations in civil aviation. It is responsible for
concluding international conventions and agreements.
However, the Ministry of Communications is in charge of
international relations only in technical matters of
civil aviation. Correspondence with foreign governments
is mostly conducted through diplomatic channels and is
handled by the Ministry of Foreign Affairs by request of

the Ministry of Communications.
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The Council of Ministers appoints a negotiating
team of four members to conduct bilateral negotiations
with foreign governments. Under the provisions of
bilateral agreements certain amendments can be dealt
with by direct arrangement between the aeronautical
authorities of the parties involved. These will be

discussed in Chapter III.

In summary, the following government organs

are responsible for the control of civil aviation:

1. The Ministry of Communications through the
Department of Aviation exercises jurisdiction over

all matters.

2. The Civil Aviation Board issues regulations
on certain matters as prescribed in the Act of 1954,
authorizes fares and rates with the approval of the
Minister of Communications and generally acts as

an advisory committee to the Minister of Communications.

3. The Ministry of Foreign Affairs is responsible

for conducting international relations in general.

L. The Royal Thai Air Force operates the joint

civil-military airport.
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(4) Organs Responsible for Authorizing International

Air Transport Operators

As indicated above, all duties and responsibilities
in civil aviation matters under the Air Navigation Act
of 1954, as amended, and the Act of 1928, as amended,
for the control of commercial undertakings affecting
the public safety or welfare have been vested in the

Ministry of Communications.

With regard to the operation by a Thai operator
of international air services, authorization must be
obtained from the Minister of Communications under
Section 4 of the Act of 1928, as amended.’’! 1In giving
such authorization the Minister may impose, under
Section 6 of the same Act, any conditions he deems
necessary for the public safety or welfare, such as
the routes to be followed, insurance, transfer of
rights granted, furnishing of statistics and periodical
information including financial statements. The
Minister may also prescribe the time-limit of such

authorization.

The power to give a special authorization to
a Thai operator to operate a non-scheduled flight

has been delegated to the Department of Aviation.
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With regard to foreign air transport operators,
Section 28 of the Act of l95h58 provides that no foreign
aircraft may fly into Thai territory without having
the right in accordance with the terms of the Chicago
Convention or an international agreement, or permission
granted in writing by the Minister of Communications.
Flights of foreign aircraft into Thai territory may be

d059

divided into two categories: scheduled and non-schedule

The authority to grant permission to a foreign
operator who performs non-scheduled flights has been
delegated to the Director General of the Department of

Aviation.

An aircraft having the nationzlity of an ICAO member
state may, under Article 5 of the Chicago Convention,
operate a non-scheduled flight in transit non-stop
across Thailand, or make stops for non-traffic purposes
in Thailand, without having to obtain prior permission,
provided that not less than twenty-four hours' prior
notice is given to the Department of Aviation. No reply

will be given to such notification unless requested.

If the operator of such an aircraft wants to take on
and/or discharge passengers, cargo or mail in Thailand,

he must obtain special permission in writing from the
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Director General of the Department of Aviation. 1In
granting such permission the Director General may
prescribe conditions and limitations as to type and
nationality of aircraft to be used, the specific
purpose of landing, route to be operated, date and

time of arrival and departure.

The operator of a non-ICAQO state intending to
operate a non-scheduled service to or through Thailand
must obtain prior permission from the Director General
of the Department of Aviation through normal diplomatic

channels.,

In accordance with Section 28 of the Act of 1954
mentioned above, an authorization is given to a foreign
operator for the operation of international scheduled
air services over or into Thai territory under the
provision of the international agreements to which
Thailand is a party or under the provision of national
legislation. Thailand requires that the authorization
be obtained prior to the inauguration of services.

The application for such authorization must be in writing
and forwarded to the Department of Aviation through
diplomatic channels. An informal conference may be
held upon request of the applicant. No third party

may participate in this conference, After reviewing
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the application, the Department of Aviation submits
the whole matter together with its comments in detail
to the CAB in order that the CAB may give advice to
the Minister of Communications for final decision.

The authorization is generally made through diplomatic

channels,

The Department of Aviation is responsible for
approving schedules and inspecting the day-to-day

business of the authorized operator.
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CHAPTER II

THAILAND AND THE MAKING
OF INTERNATIONAL AIR TRANSPORT LAW

1. Paris Conference, 1919

At the Brussels meeting of the Institute of

60 in 1902 Paul Fauchille, the French

International Law
Delegate, presented a draft convention on the regulation
of aerial navigation based upon the principle of
"freedom of the air".él No action toward the adoption
of a suggested international convention was taken at
this session. The first discussion of the problem

was held at the meeting of the Institute in Ghent

in 1906. Fauchille upheld the proposition that the

air is free, Nys, the Belgian Delegate, was also in
favor of this theory. Westlake, the British Delegate,
defended the theory that nations have sovereignty over
the air, subject to the right of innocent passage62

by aircraft. After the adjournment of this meeting,

a committee drew up a text stating: "The air is free.
States‘have in it, in times of peace and in times of

63

war, only the rights necessary to their conservation."®

In 1910 an International Air Navigation Conference

met in Paris, Its purpose was to draw up an international
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convention on the regulation of air navigation, since
international flight at that time was practically
unregulated. It was expected that national legislation
and regulations on air navigation would be in accordance
with the general principles of the international
convention. There was a long discussion on the sovereign
right of states. The French delegation introduced
Fauchille's theory that "the air is free". Germany
recognized the principle of freedom, but subject to
certain restrictions by subjacent states. The British
delegation was strongly opposed to any limitation of

its sovereign right to control its airspace.
International agreement could not be reached, but

the Conference agreed on the following principles

which were to reappear in the Paris Convention of 1919
and which influenced the Chicago Convention of 1944:

the subjacent state may set up prohibited zones above
which no international flight is lawful; cabotageél"
traffic may be reserved for national aircraft; the
establishment of international airlines will depend

65

upon the assent of interested states.

No further progress was made until after the end
of World War I, when the Peace Conference of Versailles

set up an Aeronautical Commission66 in 1919 to study
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the subject and to draft a convention. The Convention
relating to the Regulation of Aerial Navigation was
opened for signature on October 13, 1919.67 The pre-war
controversy over freedom of the air was settled when it
was stated in Article 1 of the Convention that every
state has "complete and exclusive sovereignty" over

the airspace above its territory and territorial waters.
The Convention also established the distinction, still
maintained, between aircraft engaged in scheduled
international air services68 and aircraft not so engaged.
The latter aircraft belonging to the parties to the
Convention were accorded "freedom of innocent passage™"
through the airspace of other parties, subject to

their observance of the conditions laid down in the
Convention (Article 2). The former were to have no
right of operating, with or without landing, except
with the prior authorization of the states flown over
(Article 15).69 Agreements between the contracting
nations were still necessary for international air
transport services.7O This Convention served in very
large measure as a model for the negotiation of all
subsequent international air navigation agreements,

both bilateral and multilateral.71

Thailand also participated in the Peace Conference

of 1919. It was represented by its Envoy Extraordinary
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and Minister Plenipotentiary in Paris. The Thai
representative at the Conference did not take any
important part in the preparation of the Convention
on air navigation. He was not appointed a member of
the Aeronautical Commission of the Conference, since
Thailand at that time had no experience at all in

72

civil aviation. When the Convention relating to
the Regulation of Aerial Navigation was opened for
signature, the Thai representative signed it on
October 13, 1919.73 After ratifying the Convention,7h
Thailand implemented it by enacting a legislation

on air navigation in accordance with the principles

of the Convention. It also implemented the rules

adopted by ICAN by periodically revising its legislation.75

2. Chicago Conference, 1944

(1) Proposals

From November 1 to December 7, 1944, the
International Civil Aviation Conference met at Chicago,

76 with the texts of four draft proposals

Illinois, USA,
already prepared for its consideration by the Governments
of the United States, the United Kingdom and Canada,

and by Australia and New Zealand jointly.
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77

The United States' plan called for an international
aviation authority with power in technical matters and
consultative functions in the economic field. The United
States favored free competition in international air

transportation.

The United Kingdom78

proposed strict control of
commercial aviation by an international authority with
powers to allocate routes, fix rates and determine
frequencies, This proposal reflected Britain's fear

of overwhelming unrestricted competition in commercial

air transportation.

The Canadian proposal79 was similar to the British,
but Canada wanted to give the international authority
the power to issue permits for international air

transport operators, as the CAB does in the United States.

Australia and New Zealand jointly proposed the
formation of an international air transport authority
which would be entrusted with the operation of all

80

international air services. This proposal was rejected

early in the discussions of Committee I of the Conference.81

(2) Results

The Conference made remarkable progress in solving

many of the problems of international civil aviation.
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It was found that technical agreements were not difficult
to reach, It was on economic problems that the Conference
found agreement difficult or impossible. When the
Conference adjourned, the Convention and Agreements

were opened for signature.

82

Convention on International Civil Aviation

The Convention on Interneational Civil Aviation
finally produced at the Conference is a compromise of
all proposals. It replaced the Paris Convention of 1919.
Its fundamental principles are essentially those of
its predecessor. It covers the air-navigation, the
air-transport and the technical fields. It sets up
ICAO, which consists of an Assembly of all parties to
the Convention, as well as a Council which has advisory
and technical functions, but is not empowered to

regulate the economic phases of air transport.

The Convention made impossible the establishment
of international scheduled air services without prior
authorization by the states flown over (Article 6).

Two supplementary multilateral agreements were
consequently drawn up to lessen the restrictions on
international commercial aviation and to enable airlines
to operate international scheduled air services over

the territory of contracting states.
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International Air Services Transit Agreement

This is the so-called "Air Transit Agréement",
which provides for the exchange of the transit privileges
of flying across foreign territory, and of landing in
foreign territory for non-traffic purposes-~the first

84

two of five freedoms of the air.

The rights granted by this Agreement are no longer
controversial. The exercise of such rights is subject
to a few conditions as laid down in the Agreement
itself. A contracting state can designate the route
to be flown over by an airline of one of the other
parties, and can require an airline making non-traffic

stops to provide commercial services from those stops.

This Agreement has been signed by a number of
states, some leading in aviation such as the Netherlands,
the United Kingdom and the United States, and it has

been quite widely accepted.85

Although nearly one-third of the ICAO states have
not yet accepted the Air Transit Agreement, it should
be said that it represents the most positive achievement
to date toward freedom of the air. However, this
multilateral grant of transit rights alone does not permit
a scheduled air transport operator to pick up and/or

discharge traffic all along the route.
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International Air Transport Agreement

The so-called "Transport Agreement" provides for
the exchange of all five freedoms, both the transit
privileges and the commercial privileges of carrying
traffic between contracting states as well as onward
to other states. This Agreement does not contain any
provision concerning rate, capacity or frequency control,
but it does include a few limitations and restrictions,
similar to those inserted in the Air Transit Agreement.
There is also reserved to each state the sole right

87

to carry traffic within its own territory.

Very few nations supported this Agreement. Only
three of the signatories were major operating states,
the Netherlands, Sweden and the United States. However,
the United States, the sponsor of this Agreement,
withdrew its acceptance on July 25, 1946.88 Other
denunciations followed.89 It thus became a dead letter

after less than two years of existence.90

Standard Form of Agreement for Provisional Air Routes

Realizing that bilateral negotiations were the only
means by which commercial rights could be obtained,

the Conference agreed on a "Standard Form of Agreement

91

for Provisional Air Routes", the so-called "Chicago
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Standard Form". Its most important provisions were
intended to prevent discrimination by contracting
parties against international air transport operators

of other states.92

The Chicago Standard Form recommends no restrictions
on capacity or frequency which may be operated, nor does
it provide for determination of rates. It likewise
places no limitation on the carriage of fifth-freedom

traffic.

This standard form served as a model for bilateral
air transport agreements. A great variety of
restrictions were added, however, particularly with

respect to the fifth freedom.

(3) The Chicago Agreements and Thailand

Although Thailand participated in World War II
on the side of the Axis, the United States did not
declare war ageinst it. The United States Government
continued to recognize the status of the Minister of
Thailand in Washington, D.C. and invited him to attend
the Conference in his personal capacity. In response
to the invitation, the Thai Minister attended the

93

Conference without voting rights.
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It does not appear that he played any significant
role in the Conference. This might be due to the
special status in which he attended because of Thailand's
role in the war.gh Thailand, however, accepted on
March 6, 1947 all multilateral agreements drawn up
at the Conference and ratified the Convention on

April L4, 1947.

Thus it is apparent that Thailand favored maximum
"freedom of the air® and was not reluctant to accept
the Transport Agreement. It wanted to play an important
role in international civil aviation as a center of
civil aviation in Southeast Asia; it never refused

to grant any rights requested by foreign governments.,

Very shortly after the Chicago Conference, Thailand
became aware of the fact that a majority of states
did not accept the Transport Agreement. DMost states
whose airlines were operating to Thailand were not in
favor of the Transport Agreement and sought traffic
rights by way of bilateral negotiation; thus Thailand
had no other solution but to withdraw from the Transport

Agreement, which it did on March 18, 1953,

The policies pursued for the past two decades by

the Government of Thailand provide the best evidence
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of its firm orientation toward international cooperation
in world civil aviation. It cooperated with ICAO and
supported the establishment of the ICAO Far East and
Pacific Office in Bangkok. It fully supported all ICAO
recommended practices and procedures. To ensure flight
safety over its territory, Thailand spent a great deal
of money to provide improved air traffic services,
communications, air navigation aids, etc. It also has
plans for future implementation of ICAO regional
recommendations.95 Bangkok Airport is being served

by a number of international air transport operators,

both scheduled and non-scheduled.,

3. Post-Chicago Developments

(1) Bermuda Agreement

Early in 1946, the United States and the United
Kingdom met at Bermuda to negotiate the exchange of
commercial rights between their countries, and on
February 11, 1946 they signed a bilateral understanding
generally known as the "Bermuda Agreement".96 This
Conference proved to be one of the most important

97

events in the history of international aviation.

The agreement reached at this Conference was

admittedly a compromise to resolve the disagreements
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between the United States and the United Kingdom which

had arisen at the Chicago Conference. The United States
accepted the principles of the control of rate~fixing

and the United Kingdom reversed its attitude in connection
with frequency and capacity control. They also believed
that the principles of the Bermuda agreement provided

a satisfactory approach to a multilateral agreement.98

The Bilateral Agreement annexed to the Final Act
of the Conference followed the line of the Chicago
Standard Form. It actually became a model for agreements

99

between other countries, The Government of Thailand
also recognized the value of the Bermuda Agreement.

It therefore followed the Bermuda principles especially
as regards the regulation and control of capacity and

rates, in almost all of its bilateral air transport

agreements,

(2) Geneva Discussions of a Multilateral Agreementloo

Following the failure of the Transport Agreement,
PICAO continued its efforts to find a common basis for
agreement.101 A draft multilateral agreement for the
regulation of world air traffic was submitted to the
PICAO First Interim Assembly in May, 1946, but it was

returned to the Air Transport Committee for further study

so that a multilateral agreement might be developed.
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Different views arose over the question of freedom to
operate routes (the majority view) and the reservation
of routes for bilateral negotiation (the minority view)
and over treatment of the controversial issue of the

102 Discussion continued at the ICAOQ

fifth freedom.
First Assembly in May of 1947. Again, no general
agreement was possible. It was therefore resolved
to bring up the subject of multilateral agreement at
a special conference open to all member states. The
Commission on Multilateral Agreement on Commercial

Rights in International Civil Air Transport met at Geneva

in November of 19A7.103

The major topics discussed at the Conference were:lmP

1. Nature of the rights to be granted
(the so-called Air Freedoms)

2. Authorization of Air Routes

3. Capacity

L. Rates

5. Arbitration.

Following discussion of air route authorization,
it was decided to leave entirely to bilateral negotiations
the determination of conditions regarding routing, the
designation of points open to international traffic and
the closely related matter of the location of the terminal

of an air route.lo5
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With regard to capacity, the approach followed
the Bermuda principles, but it was agreed that with
respect to the fifth freedom, special account might
have to be taken of the interests of local and regional
services. This, however, did not satisfy certain
delegations which felt that the position of local and
regional services was still not sufficiently safeguarded.
The issue came to be whether the agreement should include
fifth-freedom rights on the routes bilaterally agreed to,
or whether it should remain optional. Thirteen states
voted for its being optional, nine voted against, five
abstained from voting and three were absent.106 After
this vote the Commission was convinced that general

agreement was not possible.107

The Commission's discussion of rates included
an original proposal for rate-fixing by the interested
airlines in consultation, or by the airlines
organization, subject to the approval of the governments
concerned., The Working Group appointed by the Commission
produced a new draft which provided that rates should be
set if possible by conferences of airlines, subject to
approval of the governments concerned. Provisions
were made for procedures to be followed if problems

should arise.l08
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The question of arbitration was discussed and
there was general willingness to submit disputes to the
jurisdiction of the International Court of Justice, or,
alternatively, upon agreement of both parties, to arbitral

tribunals empowered to render binding decisions.109

Finally, the Commission decided that the submission
of an agreement in a form recommended for signature
would not be justified. Instead, the Commission
submitted to the member states and to the ICAQ its
Final Report with a draft Multilateral Agreement setting
out the results of its deliberations on the various

110

matters. The Report, however, made no recommendation

of future procedure to reach an agreement.

In 1959 the ICAO Economic Commission considered
the prospects of, and the method for, achieving
multilateral agreement on commercial rights in
international air transport and found the majority
of its members opposed to an international conference.1ll
This was, in effect, the last official attempt to
organize international air transport on a multilateral
basis. It thus seems that in the foreseeable future

the world air trade will continue to develop under

bilateral arrangements.
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CHAPTER III

BILATERAL ARRANGEMENTS
TO WHICH THAILAND IS A PARTY

The Chicago Convention recognizes the right of
every state to "complete and exclusive sovereignty"

112 It also

over the airspace above its territory.
provides that no scheduled international services may
be operated over or into territory of a contracting
state, except with the special permission or other
authorization of that state, and in accordance with
the terms of such permission or authorization.113
The recognition of these two basic principles and the
failure of the Chicago Conference to find a common
solution for economic control of international air
transport have forced nations to resort to bilateral

negotiations as the only means to obtain appropriate

rights in foreign countries.

The privilege to fly across Thai territory without
landing, and the privilege to land for non-traffic
purposes, are generally granted for scheduled
international air services by the Government of Thailand
through the Air Transit Agreement.llh The operation of

international scheduled air services by a foreign air
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transport operator to and through Thailand must be
governed by a bilateral air transport agreement between
Thailand and the state of that operator. Temporary
authorization, however, is given under the provision

115

of national legislation pending the conclusion of

a bilateral air transport agreement.

1. Organs responsible for Negotiation and Implementation

of Bilaterals

As indicated previously, in Thailand, several
government organs are responsible for the control of
international air transport.116 They are: the Ministry
of Communications, the CAB, the Ministry of Foreign
Affairs and the Royal Thai Air Force. Some of these

are responsible for the negotiation of bilateral air

transport agreements and some for their implementation.

(1) Negotiation

The Constitution does not limit the power of the
Executive Branch in entering into bilateral air transport
agreements with foreign governments.ll7 The Council of
Ministers performs this function through the appropriate

118

Ministries, which are the Ministry of Communications

and the Ministry of Foreign Affairs. The actual
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negotiation of the bilateral agreement is delegated
generally to the Ministry of Communications, which is
responsible for civil aviation matters. Ministries,
however, always negotiate all agreements in conjunction
with the Ministry of Foreign Affairs, which is
responsible for their form and all diplomatic

formalities involved.

A permanent team of four members representing
the Ministry of Communications, the Ministry of Foreign
Affairs and the CAB, was appointed to conduct
negotiation of bilaterals with foreign governments.
This team is required to consult with the Ministry of
Communications through the CAB, in order that the CAB
may review the matter and give advice to the Minister
of Communications. The negotiating team is responsible
for the negotiation and the adoption of principles and
provisions of the bilateral agreements. The team is
not authorized to sign the agreement, but it can initial
it. In negotiating bilaterals the negotiating team is
usually assisted by representatives of the national

air transport operators.119

Under the provisions of many existing bilaterals,
certain amendments can be dealt with by direct agreement

between the aeronautical authorities concerned. In such
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cases an ad hoc team may be appointed to conduct

negotiation by consulting the CAB.

(2) Implementation

There is no distinction between "treaty" and
Magreement™ in the constitutional practice of Thailand.
The King holds the Royal prerogative to make treaties.

He exercises this power through the Council of Ministers.
A bilateral air transport agreement concluded by Thailand
does not require special enabling legislation or

120

parliamentary approval. It usually comes into force

on the date of signature.lZl

Certain bilateral air transport agreements recently
concluded by Thailand state that ratification is required
by the contracting parties, but, in fact, such clauses
are inserted to satisfy the constitutional requirements

of other contracting parties, not those of Thailand.122

The procedure of bringing a bilateral air transport
agreement into force, either by signing or confirming
the approval by an exchange of notes, is exercised by
the Ministry of Foreign Affairs. When the agreement
has been signed and has come into force, it is made known

to all by Royal Command.123
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The Ministry of Communications, as the civil
aviation authority of Thailand, exercises the
implementation of existing bilateral air transport
agreements through one of its branches, the Department

of Aviation.

Informal exchanges and formal consultation,
as provided for in most bilaterals, are also the
responsibility of the Ministry of Communications and

are conducted as a rule by the Department of Aviation.

2. Bilaterals concluded by Thailand: General Observation

Before World War II very few foreign airlines
operated scheduled air services into and through Thailand.
Most of them operated under special authorization by
the Government of Thailand in accordance with its

national laws and regulations.lzl+

In 1937 an exchange of diplomatic notes was made
between Thailand and the United Kingdom and India for
the operation of scheduled air services over Thailand
and over India and Burma.125 This was the first
bilateral agreement concluded by Thailand relating to
air transport services. It granted to the British

operator and the Thai operator the right to operate
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scheduled air services over the routes therein specified.
Cabotage traffic was reserved by each party. A provision
was also made that the agents of the British operator in
Thai territory should be a suitable Thai company approved
by the Thai Government. It could be said that this

Exchange of Notes was rather favorable to Thailand.126
It remained in force until Thailand declared war against

127

the United Kingdom. At the end of the war an agreement

between Thailand and the United Kingdom was signed for

128 jrticle 16, which

termination of the state of war.
was the only Article dealing with civil aviation, referred
to the right granted to the British operator by the

9

Exchange of Notes of December 3, 1937,12 under which
BOAC was authorized on a temporary basis pending the
conclusion of a bilateral air transport agreement,

to operate scheduled air services from London to Bangkok

and beyond.

In 1939 Thailand concluded an air services agreement

130 It seems that this agreement followed

with Japan.
the principles of the Exchange of Notes of December 3,
1937, between Thailand and the United Kingdom. It was
unique in its form and provisions., It specified in its

body the routes to be operated by the designated airlines

of both parties. However, it was superseded by the
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post-war agreement between the two countries which has

been in force since July of 1953.

Pending the conclusion of a bilateral agreement,
temporary authorizations were given to foreign operators.l31
This type of bilateral was not published, except for

the very special one between Thailand and India.132

When the Thai Government asked for landing rights
in India for its operator in early 1948, the Indian
Government replied that, pending the negotiation of
a formal bilateral air transport agreement, it authorized
an airline designated by the Thai Government to operate

a scheduled air service between Bangkok and Calcutta

via intermediate points under certain terms and conditions,

provided that the Thai Government would grant permission
on similar and no less favorable terms to an airline
designated by the Indian Government to operate air

services over the route Calcutta-Rangoon-Bangkok and,

if desired, to Singapore and beyond. The Thai Government

accepted such conditions., It should be noted here that
the Thai operator was authorized to operate only to
Calcutta, while the Indian Government wanted its operator
to operate beyond Bangkok. The conditions laid down in
this temporary authorization dealt with substantial

ownership and effective control of the designated airlines;
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determination of frequencies; filing of timetables and
tariff schedules; rate-fixing and approval of rates;
furnishing of statistics; and the applicability of air
regulations. This temporary authorization thus seems

to be a provisional bilateral in a unique form.

The Chicago Standard Form and the Bermuda principles
provide the basis for negotiating Thailand's bilateral
air transport agreements. Only two out of twenty
bilaterals concluded by Thailand133 (those with the
Republic of China 