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ABsTRAcr

Tbere is no comprehensive monograph deaIing with the complex legal issues

of compensation for the damage done to European Jews by the Nazi regime. The

purpose of this thesis is ta set forth and anaIyze the politica1 and legislative means

employed by the Hungarian Govemment to settle human Tights claims brought by

Hungariao Jewish citizeos and Iewish organizations arising from Hungariao legislation

discriminating against Jews t and from the nationalization and confiscation of property

by the former communist regime in Hungary. The thesis aIso examines the German

compensation system as it applies to Hungarian Jewisb citizens.
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REsUME

Il n'existe pas de monographie complète relative aux questions juridiques

complexes des réparations dues au titre des préjudices subis par les juifs européens

sous le régime nazi. La finalité de cette thèse est d'exposer et d'analyser les moyens

politiques et législatifs mis en oeuvre par le gouvernement hongrois afm de faire

aboutir des actions intentées par des associations et des citoyens juifs hongrois au nom

des droits de l'homme. Ces contestations portent sur des lois hongroises ayant un

caractère discriminatoire à l'encontre des juifs ainsi que sur la nationalisation et la

confiscation de biens menées par l'ancien régime communiste en Hongrie. Cette thèse

examine aussi le système allemand de réparation tel qu'il s'applique aux citoyens juifs

bongrois.
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PREFACE

1 bave never been wamed so many times to stay objective than during my

research on the issue of compensation of the Hungarian Jewry for human rights

violations. The 1990's Hungarian legal elite bas been concerned in building a new

democratic society ~ and my original plan for my Master's tbesis was the subject of the

future institutional accommodation of Hungarian Jews. However., in building the

future the past cannat he neglected.

In one of my term papers on Hungarian Jewryl 1came 10 the conclusion tbat

Hungarian Jews cannat agree on wbat position 10 take in Hungarian society because

they do DOt agree 00 tbeir~ nor on the course needed for tœ present. Even more

50 they cannat agree on their future. However, the debate over compensation brought

the representatives of ail sides of the Jewish community togetber.

The Hungarian Compensation Scbeme could he criticised easily. For one,

individuals do DOl benefit in the manner tbey bad legitimatelyexpected. Neitber cao

partial compensation., coming 50 years too Iate., change the past for the ones who

suffered. However. wben negotiatioDS between the government and the Jewish

representatives are completed and compensation 00 the community level is payed., il

will ease the life of Holocaust survivors wbo are still alive and give an opportunity

for the Hungarian Jewisb community to revitalize itself. We cau bope that il wiU not

he tao Iate.

Pan of tbis thesis, amounting 10 Jess tban ten percent. was previously used as

a discussion paper for the Cuba io Transition program of die International Law

Section of the American Bar Association 1994 Annual Meeting, in New Orleans. The

pape!" indieates Katberine Simonetti, wbo preseoted the memorandum al the ASA

meeting, and Fouad Oobargi, who belped in editing the paper. as co-authors with

1 A. Peresztegi., -Jewish Hungarian - Hungarian lew. Jews or Hungarians­
(lnstitule of Comparative Law, McGiU University, for the Social Diversity Class of
1992).[unpublisbed1
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myself. The entire paper was produced by me, with grammatical and editorial help

provided by the two above. The pape! concenttated on individuaJ claims for the

restimtioD of agriculturaI property. It tberefore covered only a small segment of the

Hungarian Compensation Scheme. Parts of the pape! were reworked and updated for

the purpose of tbis tbesis.

1 would like ta thank Professer Stephen Toope and Professor Irwin Coller of

McGill University, who believed tbat after long delays this tbesis wouJd he completed,

and offered belp tbrougbout my worlc. McGill University, through the Saul Hayes

Graduate Fellowsbip, and The Memorial Foundation for Jewish CuJture provided

generous suppon for writing this tbesis.

2
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Abbreviations

BEG

BRÜG

Ch.C.L.

Claims Conference

F.C.L.

F.G.O.

Restitution Food

JOINT

MAZSIHISZ

MIDI

MUSZOE

WB

S.C.L.

T.C.L.

WJC

WIRO

The German Federal Compensation Law of 1956
(Bundes~nrschiJdigungsgesm.)

The German Federal Restitution Law of 1957
(BundesrUc1cerstartungsgesetz)

Church Compensation Law

The Conference on Jewisb Material Claims against
Germany, Ine.

First Compensation Law

Govemment Decree implementing the Ficst
Compensation Law

National Jewisb Restitution Food (Orszdgos Zsid6
Helyredlllrdsi AIDp)

The American Jewish Joint Distnbution Committee

Association of me Hungarian Jewish Communities
(MagyarorszAgi Zrid6 HirkJJutgtlc SziJW!u/ge)

National Office of the Hungarian Israeütes (Magyar
IzraLlildk OrstAgos lr0d4ja)

National Association of Forced Laborers
(MunkasvJlgdJaroso/c Orszdgos EgyesUlert)

National Organization for the Protection of the Interests
of Nazi Persecutees in Hungary, or as it was Iater called
Committee of Nazi Persecutees (Nflcizmus
Magyarorsz4gi Ü/dik/J"einek Orszâgos Érdekvtdelmi
Survœle, and laler the NtJci:onus ÜldiJzJJtteind
Bizonsdga)

Second Compensation Law

Third Compensation Law

The World Jewisb Congress

The Wood Jewisb Restitution Organizatioo

3
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1. INTRODUÇ[JON

Sînce 1990, the Hungarian govemment bas inttoduced a complex

Compensation Scheme for tbe compensation of Hungarian citizens for buman rigbts

violations suffered between 1939 and 1987. However, the negotiations between the

govemment and representatives of HUDgarian Jewry bave DOt beeD completed. Nor

bave the issues of Swïss bank accouats, German compensation, or artworks seized by

Russia beeD successfuUy resolved.

Prior ta 1995, there wu Iittle known about the bistory of Nazi looting by the

generation borD alter World War n. Very few of the Huogarïan Holocaust survivars

ever thought of receiving &DY compensation from Germany, or ever discussed openIy

tbat their family bad placed tbeir savings in Swiss banks. or received more than a

symbolic amount of compensation from the Hungarîan Govemment.

It will be the job of bistorians 10 decide the course of the events. Did the

information emerging from opening the archives of the former communist countties

bring attention ta me economic iDjustice done ta survivors of Nazism after the

Holocaust? Did the ongaiDg effon since World War Il of the representatives of

international Jewish organizations materialize? Or was U.S. Senator Alfonse

D'Amato's mission to serve justice successful, as he likes ta claim? Or, did the

generaJ wisb of European countries beading for unification cause them ta face the

put. Or, simply, did the opening of classified documents in 1995 cbaDge the

dyDamic. Did the international pressure on former communist countries, forciDg tbem

ta eoact 10Dg lwaited compensation legislation, ricochet and force aU Westem

COUDlries ta do SOlDe soul and ucbive searching about tbeir own role in the

Holocaust? For us. il seems tbal once the issue of property restitution wu raised in

tbe former communist COUDtries9 PI1ldon's box was opeacd.

The borror of the Holocaust CIDDOl he traDslalCd ÎDta IDODdUy compensation.

However, based OB tbe impossibility of tbe task, me perpetntors sbouId DOt be

excuscd from ttying tbeir best ta compensate the survivors and familles of victims.

4
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While the value of life, hea1th, and freedom cannot be measured, property bas value,

easily expressed in monetary tenDs. No justice would bring back the dead and change

the victims' past. However, justice on an economic level is possible ta render. This

thesis will argue tbat no govemment sbould eorich itself with the property of its

citizens wbom it exterminated or wbose annihilation it aided. Tberefore, the

Hungarian govemment sbould give adequate compensation for the property of Jewish

victims of Nazism.

Witbout learning about the human rigbts violations suffered by Jewish victims,

it would be difficu1t to asses whetber the current Compensation Scheme is acceptable

or not. Therefore, first't this thesis intends 10 describe the buman rights violations

committed against Hungarïan Jewry during Wortd War lI. lben it will n:count the

deeds of the National Provisiooal Government. During the Communist eri,

nationalization legislation of individuals' property did Dot discriminate against Jews.

However, because the current Huugarian Compensation Scheme formuJates one

system which includes ail human rights violations between 1939 and 1989, this thesis

intends ta examine tbose violations as weil.

Second, compensation Iaws of Hungary and Germany enaeted after World War

Il will be examined. The compensation laws of Hungary wcre rarely implemented.

However, tbey were enacted rigbl after the original injustices, not like tbe currenl

compensation laws, and bad formed a detailcd if unimplemented compensation

scheme. We will argue, tbat the German govemment sbould extend its compensation

paytneDU to Holocaust survivors living in Hungary. The third part oftbis tbesis deals

witb compensation in intemationallaw, with an empbasis on the (egacy of the German

compensation laws. The cootroversy with Swïss banks, and with the Russian

museums is aJso discussed. We will argue that under international law, the aim of

vietims sbould a1ways he full compensation for human rigbts violations. However.

partial compensation cao he accepted if circumstances justify 5Och. Wben examining

2 Communist used as an adjective to describe the period between 1949 and 1989.
for wbicb the Iiterary translation from HUDgarian to Eoglish is Socialist. However,
this is the prevailing praetice in legal Englisb literature.

5
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compensation under intemationallaw, we come ta the conclusion that the international

community sbould demand tbat States willing ta compensate for human rights abuses,

do sc under the principles and guidelines of the United Nations, based on the

international obligation of compensation, and not on an ex gratia basis. This section

a1so examines the difficulty of representation of world Jewry by the World Jewish

Restitution Organization. It is our opinion mat organizatiODS 1ike the World Jewisb

Restitution Organization, can effectively represent buman rights claims. Therefore,

simiJar organizations shouJd bave ad hoc standing under international Iaw.

The fourth section describes and anaIyzes the recent Hungarian Compensation

Scbeme. It will argue that the Hungarlan government was not, and will not be in tbe

foreseeable future in the position 10 offer more tban partial compensation for human

rigbts violations. However, in regard to the issue of beirless property, adequate

compensation is due to the Jewish community. It is our opinion that compensation

for the Jewish community sbould have been given uoder the Paris Peace Treaty,

tbough fifty years late, and not under the new Compensation Laws. The thesis will

a1so argue tbat giving compensation for private property damages is in most cases a

better solution that in imtgrum resnlUlion. Moreover, compensation given out in the

form of voucbers was an unfortunate solution from the standpoinl of the victims.

Arguing for full restiwtion of the injusùces of the past based both on legaJ and

moral grounds may he welcomed by victims of human rigbts abuses. However, we

will argue tbat keeping in mind tbe imposstbility ofjust compensation" the Hungarian

Compensation Scbeme, after its numerous amendments, is close to an acceptable

solution. In Hungary, tbere is only one area wbere we would appreciate the offer of

significantiy greater compensation in rea1 tenus, and tbat is in the field of heirless

property.

Human rigbts violations for the purpose of this tbesis include any violations

6
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of human rigbts as set forth in the Universal Declaration of Human Rights.] The

word "compensation" in this study denotes all types of redress, material and 000­

material, for victims of buman rigbts violatioos. The ward "indemnifieatioo" stands

for redress "of a variety of non-property damages, deprivatioDS ~ and losses inflicted

upon individuals. Tbese range from damages to life and limb, and ta bealth, tbrougb

deprivation of liberty, ta occupationaJ losses and the (oss of employment rights,

benefit5 and pensions"·. The ward "restitution" "encompasses the restoration of

properties confiscated or alieoated under duress from their rightful owuers ld
• The

term "reparatioo" is ofteo used in cOMection with the German compensation

paymeots. Reparation, in intemationallegal terminology, refers to ·[playment made

by one country te another for damages during war. lf6 Therefore, for the purpose of

this thesis, the term "German compensation" will be used in connection with

redressing Jewisb claims against Germany.

There are daily changes in the status of Hungarian Jewisb compensation claiOlS

against the Hungarian and German governments and a1so in relation te private claims

against Swïss banks, and Russia with its confISCation of vaJued art. This thesis will

coyer the period up to July JO, 1997.

J Adopted by the United Nations General Assembly, Oec. 10, 1948. UN GAOR
217 A (IIO, UN Doc AlSIO (1948) al 71.

oC L. Dawidowitz, "German Collective 1ndemnity 10 Israel and the Conference on
Jewisb MateriaJ Claims Against Gcrmany" 54 Amcrican Jewish Year Book 471, al

471.

, See Dawidowitz, supn, note 4 al 471.

6 Black's Law Dictiooary (St. PauJ:West Publishing Co., 1983) a1674. The latest
United Nations1t documents bave adopb:d the use of the ward repatation for the
concept we caU compensation. However, for the purpose of this thesis we will 001
foUow tbal termioology.

7



ll. HISTQRICAL BACKGROUNDOF HUMAN RIGHTS VIOLATIONS

AGAINST HUNGARIAN 1EWRY

• A. DIE "JEWISH LAws" BETWEEN 192()..1939

•

•

The different S(KIJJed "Jewish Laws" served the purpose of the annihilation

of Jews from all segments of Hungarian life. First. it started însignificandy. even

Hungarïan Jews panicipated in playing clown the effects of the first restricting

legislatioos. Howevert the international Jewish community was aIarmed and raised

its voice. Between 1920 and 1944, Jews were first restrieted of university education,

then of their participation in social and economic life, wbich deprived many ta earn

a living. Lata" on, tbey were deprived of tbeir property, tben of t.~ liberty, tben

of meir Iife.

Althougb differenl "Jewisb Laws" fonn an entity, for the purpose of this thesis

tbey sbouJd be examined separately, laws enaeted before and after May l, 1939. The

reason for 50ch separation is tbal compensation is nol given onder recent Hungarîan

Compensation Laws for human tigbts violations committed against the Hungarlan

Jewry before May l, 1939. For violations, not governed by recenl compensation

laws, redress was ooly given immediately after the Holocaust, and ooly for violation

ofproperty rigbts, as discusscd in Cbapter nI. However, most oftbe claimants could

Dot claim tbeir properties UDder the shon filling periods, and even wbeo tbey were

able to, the claims were ruely settled. Therefore, the buman rigbts violatioDS

discusscd iD tbis section bave DOt beeD compensated for.

The first law. wbich remicœd Jews. Act No. XXV. of 19207
, wu caUed the

7 HUDgarïan letS were publisbed ÎD: A Hardlyos Magyar TlJrvlnytk Gyllfttmtny~

(Budapest: Franklin-Tûsulat) up ta 1949. Otber Hungarïan legislatioDS were
publisbed iD: MogytlTOmÂgi ~".ktti Târa (Budapest: Magyar KinOyi
BeIOgyminisztmum) between 1867-1944, and in: Magyar KbzJiJny: Rmd~l«tlc Tdra
(Budapest) betweea 1945..1948. From 1949 to the present date. ail Huugarlan
legislations are publisbed in: "mrvinyt/c is Rtndt16tk HivallJlos GyfJfttmlnyt
(Budapest: KlSzpnlaUgi ~ Jogi Kœyvldadd publisbed UDtil 1993, from tben:

8
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first numerus clausus law. The aet limited the acceptance of Jews 10 universities.

Jewish participation at university education was numerically restrieted by ca1Iing for

a represet1tation ofdifferent oatiooalities and races according ta tbeir percentage in the

general public. Moreover, tbe aet stated tbat ooly applicants, wbose morals and

loyalty ta the Dation could he unconditiooally ttusted, are allowed ta be aceepted iota

university education and to continue tbeir studies, wbich was anotber metbod ta

control who would he permitted ta earn a university degree. Altbougb, the

universities exercised tbeir freedom in implementing tbe fIIIIPfOUS cltlu.slu law, Jewish

enroUments were kept uound 6~ . The first numerus cltlu.slu Iaw deprived many

Hungarlan Jews of bigber educatiOD.

The second numerus cltlu.slu law wu eaaeted as Aet No. XIV of 1928'. It

limited Jewish participation even more, by establishing a more extended proportion­

system. ID addition ta taking inta consideration one's national and racial background,

the universities a1so investigated the occupation and background of tbe parents of the

applicant. The differeot occupations were ta he represented according ta tbeir

proportion in the general public. and children of parents with military record, or with

a career in the public sector received priority at acceptance. Jews in Hungary. as

everywbere else, were present in certain professions in Jarger concentration due te the

faet tbat they were bistorically probibited from serviDg in several types ofoccupation.

Althougb, Jews participated in Huogary's armed sttuggles in larger proportion tban

!heir percentage in the general populatiOD, they usually did DOt bold public office.

For this reason the second ~1'fIS cltlu.slu law enforced an even sttonger restriction

on Jewish bigber education.

The nlUM1'JIJ cltlu.slu laws were in violation of the Minorities Protection

Treaty1 wbich HUDpry bad approved wiIlingly beause of its coaam with the rate

of ilS co-Dationals iD die aeigbbouring SUIeS. Therefofe, Hungarian lews could bave

engaged in political ud ÏDterDllioaa1 actions apinst the tUIIPImU cltlu.slu laws.

K6z1ODy ~ Lapkiadô VQIalat).

• See supra, note 7.

9
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However, they decided to stay mute with the bope tbat tbese laws would not be

barshly implemented.

The First Jewish Law, Act No. XV. of 1938', opeoed a new dimension in

the restrictioD of Jews. It was destiDed 10 ümit Jewish participation in the social and

ecoDOmic life of Huogary. UDder the Act, Jewish employment bad 10 be restricted

to 20~ al freelancing..type positions (including, but not ümited ta lawyers, doctors,

engiDeers), lDd ail fiDancial, ttade and iDdusttiaI businesses, which employed more

then 10 employees. Exempted were (i) disabled war veterans; (ü) war veterans, who

served on the front; (ili) deceased war veterans" widows and children; (iv) converts

ta the Christian faitb on, or before August 1, 1919, wbo contiouously kept their

Cbristian faitb; and (v) desœndants of converts, if mey did Dot embnce the Jewish

faitb. Under the original estimates, about IS,OOO Jews were ta (ose their

employment, wbich, including their familles, affected approximately SO,OOO

people1o• Not ooly was the Dumber of Jewish employment controlled, salaries were

also limited.

OnJy days after the First Jewish Law was enaeted, the ultta-rigbt attacked Jews

again, cfaimiDg tl1at even meir 20" participation in the social and ecooomic life of

the country wu unjustified based on tbeir ratio among Hungarians, wbicb amounted

ta about SI,. UafortuDately, historie moments were unfavourable 10 Hungarian Jews.

The First Jewish Law was passed in the aftermath of the Anschluss. Theo, as

a resuJt of the Munich Pact. the Ftlvidik (Upper Nonbem HUDgary before 1920) was

retumed to Hungary. In addition ta edmic Hungarïans and Slav5, Jews also lived in

large numbers iD FelvùJllc. The ultra-rigbt targeted tbem in tbeir rbetoric as a -new

danger-, aod caUed ror pater resttie:tion of Jews. In the meantime, Gcrmany and

ItalyeDldCd Jewisb laws, and althougb more lenient tben the previous t'No, dlere

9 Supplementcd by tbe exccutive Decree No.. 4350/1938 of the Prime Minister.
Sec supra, DOle 7.

10 R. Bnbam, A Magyar Holocaart (Budapest: Gondola~ 1988) vol. 1. al 107..

la
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were drafts of Jewish Iaws in Poland. in the rest of Cz.ecboslovakia. and aIso in

Romania. Feus tbat lews would emigrate from tbese territories ta Hungary were not

baseJess. AlI tbese factors contributed to the general atmospbere wbich made il

poss1ble to pass the SecoDd Jewish Law.

B. HUMAN RJGIITS VIOLATIONS AGAINST HUNGARIAN JEWRY DURING THE

HOLOCAUST (1939-1944)

A list of the laws enacted between May 1. 1939 and December 22, 1944, and

pursuant to wbicb property was confiscated by the govemment is attached bereto as

part of t\pp;Ddix A. 1bese Iaws provided the basis for Act No. XXIV of 1992 on

the Partial Compensation for Damages Unlawfu1ly Caused by the State to Property

Owned by Citizens in the Inœrest of Settling Ownersbip Relations for Legislation

Enaeted Between May 1, 1939 and June 8, 1949 (the -Second Compensation Law-).

It is a welllmoWD fact tbat HUDgary was a German aUy during World War Il.

It is also recogDized tbat Huogary was under Fascist control after the October 15,

1944 Nazi coup. However, respoDSibility for the period between March 19, 1944,

wbeo the Germans occupied Hungary, and the October Nazi coup is questionable.

Before October 15, 1944, wben Hungary was occupied by Germany, the govemment

was formally appointed by Govemor Honby. Tberefore, the Allies did not consider

the Sztdjay GoVemmeDt a puppet govemment, lDd Ibos beld Hungary responsible for

its war tilDe ae:tivities op ID bl datell
. For the purpose of tbis tbesis wc wouJd

adopt the positiOD of the Allies.

Betweea 19391Dd 1944, the lepl scbcme enacted by the HUDgarian legislators

did DOt lcave any IiviDg space for Jews. The systematic legisJation supplemeoted by

local ordiDanc:es, public 1DD00000meDU, wall-notices, aod private actions encounged

Il MelllOl'llldum No. 6. An. 1. of me OMGUS. See 1. Vûafrbelyi: R~stilUlion

in /lIlmlllliOllal Ltzw (Budapest: AkadâDia ){jadeS, 1964) 128.
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by the govemmeot took everything from Hungarian Jewry. Not only did 540,()()()12

Hungarian Jews die during tbat period, but tbeir personal and community property

were confiscated by the govemment and looted by tbeir neighbours. Synagogues~

apartments, bouses, scbools, hospitals, old-age bomes, orpbanages, religious batbs,

faetories, land, busiDesses, stores, pietures, books, clothing, animais, furniture,

jeweUery, and religious articles were taken. Wben the Hungarian Jews bad notbing

left, most were deponed 10 Auschwitz.

The Second Jewisb Law, Act No. IV. of 193913
, signalled a new phase in

the desttuetion of tbe Jews. The Jewish community considered the tUUnerus clausus

laws and the First Jewisb Law an internai issue. They fought back by declaring tbeir

Hungarian natiooalist feeling, and called ulJOn tbeir patriotic behaviour in past

centmies. They c1aimed tbat tbey were Hungarîans, and therefore tbey should DOt be

discriminated against. They asked the international Jewish OrganizatiODS ta refrain

from any action on tbeir bebalf, because tbey felt tbat tbey would be able to solve this

temporary internai issue. However, wben the bill of the Second Jewish Law

materialized, tbey bad 10 admit tbat tbey were wrong. First, they appea1ed for belp

ta the Englisb, tben ta the French Jewish communitics. However, their appeal wu

DOt about raising intematiooal awareness of the Hungarian situation. but about

financiaI aid, and belping Hungarlan Jews ta emigrate. ln the meantime, in Hungary,

Jewisb representatives, wim the beIp of same libera1 parties, attacked the Second

Jewish Law bill as unconstitutiona1, as il was against human and divine justice, and

as it wu against the interest of die Hungarian natiOD. The Second Jewish Law was

-in violation of the Hungarlan CoostibJtion and of its basic principles relating ta the

unitary cbaracter of the Hungarian political nation, equality before the law, and the

protection of acquired righu- 14 argued the representative of tbe Hungarian Jewisb

12 [ncluded lews from territories annexed by Hungary by 1944. Sec Brabam.
su~ note 10 at vol.2. 454.

13 See supra, DOle 7.

14 J. Levai, ed.,~ BÛldc Book: lM Nazj crim~against t~ J~h ~opk (NY:
Nexus Press, 1974) al 149.
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Community on January 12, 1939. However, all efforts were in vain. Against aIl

protests, the bill was passed on May 4, 1939.15

The Second Jewisb Law begins witb a definition of classification, of who is

coasidered Jewisb. A Jew wu someone, wbo: (i) is a member of tbe Israelite

religion; (ü) Il least one pareol is a member of the Israelite religion; or (ili) al least

two grandparents are members of the Israelite religion. Exempted were: (i) tbose who

were borD CbrimaD; (ü) who bas convened to the CbrimaD faith before hisIber 7th

binbday; (m) wbose pareou were convened ta the Christian faith before January l,

1939; or (iv) who bas CODvened before August l, 1919, and wbose parents lived in

Hungary al least siDce January 1, 1849. A1so exempted, but DOt tbeir descendants,

were: (i) disabled war veterans, (ii) bonoured war veterans, (üi) widows and orpbans

of war veterans tbat died in action, (iv) government advisors, (v) university

professors, (vi) olympie champions, (vü) Christian priests.

UDder the Second lewisb Law, lews were not able ta acquire Hungarian

citizensbip, tbeir pllitical and civil rigbts were limited, and they couJd Dot bold

govemment positions. AU Jewisb judges and lawyers bad ta resign by January l,

1940; oor couJd lews boJd œacbiDg or oorary positions after J8DUBry l, 1943. Jewish

acceptaJlCe ta universities wu limited ta 6~, and Jewisb membersbip in professional

organizations wu aJso limitai ta 6", They were DOt aUowed ta direct movies or

tbeater plays, or he a director of cultural institutiODS. lewisb participation in

commerce was limited ID 6 or 12~, depeDdiDg on tbe type of trade. They couJd Dot

boy or sen Iaad witbout a special permit, and couJd bave been ordered to se1I or renl

land for 1 fixed priee. Businesses wim less tban Semployees could employ 1, wbiJe

businesse5 with over 5 employees yet less tben 9, were allowed to employ 2 lews.

J..- this Jast provision effected about 2.SO,OOO Jews, 6SJXJO of tbem living in

Budapest.l'

lS see Brabam, supra, note 10 vol.l. al 125-130.

16 Sec Brabam., supra, DOte 10 voLl. al 131.
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The Second Jewisb Law weigbed especially beavily OD the lewisb communities

lDIIeXed by Hungary. 1bis wu the law UDder wbicb the deportatiOD ofabout 16,000­

18,000 lews witbout Hungarian citi7ensbip was based. Tbese deponed Jews were

massacred in KamaIec-PodoJsk~ iD August 1941.

The 1bird Jewisb Law, Act No. XV. of 194p1, on marriage Jaw, \VIS tbe

first law resembliDg tbe Nürenberg Iaws. Under the SecODd Jewisb Law, tbe

defiDitiOD of lews wu based on religion ratber tben ou nce. UDder tbe 1bird lewisb

Law, the deœrmining factor became one's racial origine According ta the legislators~

mixed marriages caused degeneration of the national spirit. and were disadvantageous

for HUDgariaDs. Tberefore, the Law prohibited mixed marriages between Jews and

DOD-lews. The Law aIso exteDded the definition of Jew ta any persan, (i) who bad

more tben (Wo graDdpareDts tbat were Jewisb; (ü) wbose two grandpareDts 'Nere

Jewisb, except if tbat persoo was borD Christian, and bislber parents were Christians

wbeo !bat persan was borD.

Between HUDgary'S German occupation, March 19~ 1941 and the armistice on

January 20, 1945, the legisJative bodies euaeted bUDdreds of resttictive aets to wbicb

Jews were subjected. The foUowing section will ooly list a few, wbich bave special

importance ÎD tbe compensation process.

a. Forced labor s~rvict

The Second Jewisb Law did DOt calm dowu the anti-Jewisb seotiment iD

HUDgary, as same bad boped it migbt. Instead, in March, Act No. Uof 193911 was

euaeted on Dltioaal defeace. 'Ibis Kt marked the begiJmiDg of forced Iabor service.

ne forœd Iabor service supplemeutal reguJar army service. However, by its aims

aad meus it wu IlOt oaIy direded to belp me umy ÎD building or doiDg roadwork.

il aIso bad me purpose of decimltiDg Jewisb men. Altbougb tbe original plan \VIS to

'7 Sec supra, DOle 7.

•1 Sec supra, DOle 7.
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send every non-desirable man ta forced Iabor service, most of the members of the

forced tabor battalioDS were Jewish.

Soon~ after the iottoduetion of forced Iabor service, GoVemmeDt Decree No.

2870/1941 19 deprived Jews of the ability ta figbt wim anus. Dy 1943, their uniforms

were taken awayaod yeUow arm-baDds were introduced.. Tbeir treatmeDt aod survival

gJ'Qdy depended on tbeir colllllllDders.. Tbese commanders were Hungarïan soldierst

and some of them were buman to tbeir troops, wbicb led ta confrontations wim the

Germans.. However. many commanders barboured anti-Semitic feelings or bad otber

l'eISOOS for maltreating the ofteo better-educated lews. Even before forced labor

servicemen were put onder direct German control, 42,000 forced tabor servicemen

died by the tilDe of the German occupation of Hungary, on Marcb 1944.20

b. YtlJow star

First the infantrymen in the forced labour service were separated from the rest

of the Hungarian servicemen. Later, aU lews were siDgled out from the rest of

society. Govcrnment Decree No. 1240/194421 imposed on lews the wearing of the

yeUow star. From April St 1944, Jews bad ta sew the discrimiDating sign on their

clothes.

c. Confiscation

Jewish property was confiscated in numerous ways. Confiscation during the

Holocaust occurred tbrougb: (il seizure due ID govemmental Kt or by abuse of 50cb

aet; (ü) transaction onder durcss, tbreats, or unlawful taking; or (ili) seizure by

members of gOYerDlllellt lutborities.

19 See supra, note 7"

20 R. Bnbam, lM HUIIlarlan IAbor s~rvic~ System 1939-1945 (New York:
Boulder, 1977) 120.

ZI See supD, DOte 7.
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ACter the discriminating legislation, many Jews became impoverished and were

forced 10 seO tbeir belongings. Jews wbo bad busiDesses or professions falling under

tbe restrictive legislation bad to bide their ownership or involvement and therefore

entered into special coatraets to do 50. Later wbcn Jews were Dot allowed to own

practicaUy anything, tbey bad te seO tbeir property at a marginal priee. lews were

in a situation tbat WIS easily abused by uosaupuJous non-Jews.

Jews bad ta report tbeir property. Tbere was a special Commissioner who was

appointed in the Sprïng of 1944, 10 oversee Jewisb compliaDee witb the Iaw of

reporting. The Commissioner administered tbe attaebmeDt of Jewish property. When

Jewish businesses were taken, officers were delegated by the govemment ta operate

the busiDesses and take the earnings. The Hungarian government was not aJone in

benefiting from Jewisb property. As an example, in the Sprîng üf 1944, IS00

apanments were taken from Jews and given ta Christians, wbo bad been bombed out

in Budapest. Wbatever the Germans needed. radios, printing machines, linen, or

apartments, was taken from lews and given ta the Germans.

d.

UDder Decree No. 1&XJ/1944 of the Prime MiJûster22, Jews bad 10 place tbeir

valuables, e.g. gold. jewellery, into compulsory bailment. Moreover. tbey bad 10

declare and deposit tbeir cash if valued al more tban 3,000 pengo. The banks and

fiDancial instibltions, wbo aeted as bailees, auacbed identification cards ta every item

lDd issued bailmeDt bonds, wbich were given ta the baîlors.

e. GhmoàAtion

First, witboutappropriate legislation, lews ofSub-Carpalbia and of Nortb-East

Hungary wcre closed into ghettos. Tban, UDder Order 6138/1944 and Directive

22 Sec supra, noie 7.
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6163/1944 of the Minister of Interior23, gbettoes \Vere designated for the rest of the

lewish communities living outside of Budapest. IDitially in Budapest Jcws were

restrieted to live in the so-called "star-buildings", tater tbey were concentrated in the

gbetto. After lews moved to the gbettoes and most of tbeir property was takcn, tbey

were deported. The only exception ta deportatîon was the Jewish community of

Budapest, wbich wu IDOved to the ghetto but DOt deporœd.

f. lHponarion

Altbougb it is true tbat mus deponatioDS only started alter the occupation of

Hungary by Germany on March 19, 1944, "(i)t is self-deception if anyone sbifts

responsibility for the genocide in Hungary solely and exclusively to Germany" said

Hungarian Foreign Minister UszI6 Kowa speaking before The World Jewish

Congress (the "WJC") in New York, in 19942C
• At tbe invasion of Hungary, the

Germans sent only a few S5 groups of 700 to 900 members 10 deal wim the final

solution of Hungarlan Jewry. Most of the Holocaust survivors remember members

of the Hungarlan gendarme guarding tbem in the ghettoes, and walking tbem 10 the

trains. Celebrations in vil1agesjust "dejudeized" were not rare incidents. By the time

Jews only remained in Budapest the military situation was not favourable for the Axis

powers. That and the possibility of a coup by tbe geudarme pressured govemor

Horthy to balt deportation of Budapest Jews.25

g.. Loodng and massacres

The atrocities against Hungarïan Jews 'Nere DOt "ways canied out by

DOmiDaUy "legaI· meaDS. Jewish property wu looted in many ways. First, Jewish

busiDesses and apu1IDeIIts were broken iBto. Theo, wben lews bad ta move 10

gbettoes, tbeir IpII1IDeDts lDd SIOreS were cleaned out by neighbours and others.

D Sce supra, DOle 7.

~ Wall~n Jounull (7 October 1994) al 2.

25 See Bnbam, supra, DOle 10 vol. 1. It 148.
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Things tbey carried with tbem te the ghetto were taken by guards. Wbatever tbey

could save was taken wbile departing tbe ttain or at arrivai. Property they trusted ta

their neighbours was rarely retumed.

Jews couJd mect tbeir death during the Holocaust even before deportation in

tbousands of ways. F~ al the massacre al Kamenec-Podolsk, in August 1941, or

al the massacres in Southem Hungary, in January 1942. At force Iabor service Jews

were abused 10 deatb, frozen,~ or were bumed alive. Staying in Budapest was

Dot assurance of surviva1" as many Jews starved, or feU ill and received 00 medical

belp. Many Jews were aJso shot 00 the banks of the Danube. Thase that were le~

except the majority of Jews of Budapest, were deponed and met tbeir death outside

of Hungary.26

Before the German occupation of Hungary, about 63,000 Jews died from the

total Jewish population of rougbly 825,000 (including the Jewisb popuJation of

territories annexed by Hungary, during World War II). Alter the occupation" more

tban 500,,000 Jews were annibilated al the bands of mostly German Nazis.TT With

the belp of Huugarians" Hungarian Jews" about 440,,000, were deponed to the German

concentration camp, Auschwitz-Birkenau. The ones who were DOl gassed in the

concentration camps or the few who were deported ta Iabor camps, bad ta work.

Many of tbose who worked, Iaboured al German companies such as 1.0. Farben,

Krupp, or Siemens.

SolDe of the victims ofconcentration camps were subjected ta pseu~medical

research.. Next to Auschwitz-Birkenau opented the BUNA cbemica1 faetory (I.G.

Farben industrie), where a gynaecologist from Berlin, Or. Clauberg, experimented on

infcrtility procedures. Many of the Hungarian victims were subjected ta cbemica1

infertility procedures. Or.. Mengele cboose women onder 30 years old. The vietims,

who n:ceivcd X-Ray tberapy died. Those who survived received lasting scar5" became

26 See Brabam. supra, note 10 vol. 1. al 169. 174" 257.

n See Brabam" supra. noce 10 vol.2. al 454.
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sterile, and suffered lifelong medical complications. Hungarian vietims were also

subjected to the infamous phlegmon- maIaria- and twin-experiments.2I

c. UNFULFILLED JUSTICE: HUMAN RIGHTS VIOLATIONS BV THE NATIONAL

PROVISIONAL GoVERNMENT (1945-1949)

Althougb the tirst laws redressing anti-Jewish legislation were enacted in 1945,

tbese laws providing restitution to Jews wbose property bad been confiscated during

World War U were rarely implemented. Not only did the State Dot reb.U1l Jewish

property, it lOOk more from its citizens.. After the war, Hungary's financial position,

especia1ly its bard cucrency reserve was depressed. Under Decree No.. 4800/1946 of

the Prime Minister, gold, jewellery, precious Metal, and bard currency over the

establisbed limit bad ta be tumed over ta the gOVemmeDl. The inventory ofjewellery

businesses was also nationalized.

At the end of World War Ut alter signing a peaee treaty witb Moscow, the

National Provisional Govemment of Hungary attempted ta reorganize the feudal

system of land ownersbip. In 1945, the first step in this process was the

nationalization of large esta~ wim their division ÎnlO sumller pueels

("smallholdings") for farming by peasants.lO

As a general ruJe, onIy parcels larger tban 57.5 hectares 31 were nationa1ized

21 Dr. P. Bâcs, "Az âlorvosi kisérletek magyar vonatkozâsai" Szombar (November
1994) 5..

29 Act No. VI of 1945. Sec supra, note 7.

10 NationalizatiOD of agriculturallaod, wbieh included DUmerous large oeglected
esratcs as wcU as sma11 estates on wbicb modem agriculture couJd DOt he initiated,
was viewed as the best way 10 update Hungary's inefficient agricultural sc:ctor. The
plan was to n:distribute land to sma11 IaDdholders wbo would then he able to
modemize tbeir agricu1tura1 production..

li Approximately 142 acres..
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wim compensation.n However, compensation was DOt complete. A1tbough smaIler

landholders usually received the 25" of market value compensation owed to !hem by

the new owner5. many were oever compeusated for tbe remaining 7SI, tbat was due

ftom tbe govemment. Owners of large estates received little to no compensation and

were usually refused tbe rigbt to retain tbe remaining S7.S bectares of tbeir land, a

ript guaranteed by the nationalization Iaws. Land belongiog ta war criminals, !bose

who were recogaized as traitors, and members of fascist orgaDizatiODS were

confiscated. The gOVemmeDt redistributed the nationa1ized and confiscated parcels in

smaIl parcels ta farmers wbo were already working on smaU estates. Most of the

Jewish land owners were nOl able to retain the 57.S hectares, or apply for any

compensation, because most bave DOt yct retumed ta Hungary.

ln addition te land reform and the law on valuables, between 1945 and 1948,

the govemment nationalized the coal mining industry, the bauxite mining industry, the

aJuminum iDdustry, large industrial companics and railways and lOOk coottol of the

banking system.)] A list of the laws enaeted between December 22, 1945 and June

8, 1949 and pursuant to wbich property was Datiooalized by the National ProvisionaJ

Government is aaachcd bereto as part of App;odjx A. Tbese laws provide the basis

for Act No. XXIV of 1992 00 the Panial Compensation for Damages Unlawfu1ly

caused by tbe Sille 10 Propeny Owned by Citïzens in the lnterest of Senling

Ownership Relations for Legislation Eoacted Between May 1, 1939 and June 8, 1949,

o. HUMAN RIolITS VIOLATIONS UNDER THE COMMUNIST GoVERNMENT5

(1949-1987)

ln 1949, die first communist gOVemmeDt in HUDgary wu elected. Generally.

]2 With SOlDe exceptions; c.g. land belonging CO peasants was nationalized only
if it exceeded Ils bccfares. AIso. the govemment confiscated World War II politica1
criminals· land reprdless of acreage.

13 Act No. XIU of 1946. Act No. XX of 1946. Act XOI of 1948, Act No. XXV
of 19489 Govemmeat Decree No. 13390/1948 (1949.1.5.). see supra. DOle 7.
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the types of nationalization whicb occurred in Hungary onder the communist regime,

and which are covered by the current compensation IawS., are (a) nationalization

("âllamos(rds"), defined onder Communism as the ta.lcing of property into state

ownersbip wim partial or no compensation; and (b) confiscation ("ellcob1As") defined

as the laking of property of political criminals.34 Property whicb was expropriated

("ldsajdlirds") (i.e. for whicb adequate compensation was received) is Dot covered by

current compensation laws.

Under the communist regime, the Hungarian govemment nationalized

agricuJturaI and forestry production facilities, large industrial companies, aIl

transportation companies, pbarmacies and ail buildings larger tban single-family

homes. Real and persanal property beJonging to persans wbo illegally left me country

was also confiscated. The govemment aIso confiscated property of ·class eoemies"

and of persans who bad been granted "priviJeged" stabJS onder the previous

regime.15 ln addition, ownership of certain types of property, such as family homes,

was resttieted.

Under the 1949 constitution of Hungaryl' and arts 88-92 of the 1959 Civil

cooen public property enjoyed priority. Mineral resources, forests, water, mines,

transportation companies, banks. and posIa1 services were exclusively State

property.lI In addition ta Srate property, the otber main form of property owoership

was property beJooging ta social organitabons, mainly cooperatives. 8etween 1948

}4 The term "politicaJ criminals" includes only tbose persans cODvicted under the
communist regime. The confiscation of property of political crimiDals of World War
fi was coosidered ta he lawful and is tberefore DOt covered by the compensation laws.
See art. 2. para (2) of Second Compensation Law.

" Privileged status wu granted to (i) disabled servicemen and tbeir spouses and
deceased servicemen's orpbaDs and (ii) "vi/h.- (exceptional servicemen), amoog
otbers.

li Act No. XX of 1949. See supra. note 7.

11 Sec su~ note 7.

JI Art. 6 of Act No. XX of 1949. Sce supra, note 7.
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and 1967, peasant familles were required to ·voluntarily· contribute tbeir land to

agricultural co-operatives. Altbougb same of the cooperatives were dissolved for brief

periods IDd tben later reformed, by 1967, 97~ of private fanns were coUectivized.19

A list of laws enacted between June 8, 1949 and JuJy JO, 1987, pursuant to

wbicb property was nationalized by the Communist governmeot is attaebed hereto as

Agpmdjx B. Tbese laws formed me basis for Act No. XXV of 1991 on the Partial

COmpeasatiOD for Damages Unlawfully Caused by tbe State ta Property Owned by

Citizens in the IDterest of settling Ownership Disputes (the -First COmpeosatioD

Law·).

The attocities performed in tbe name of Communism in Hungary were Dot of

the same magnitude as the honnIS of Stalin in the Soviet Union. However, they were

committed according to the same pattem. People, who were recognized as ·class

enemies- or politicaJ criminals were resettled t imprisoDed, or detained in camps.

PoliticaJ trials were saaged and innocent people were imprisoned or even executed.

Many died as a result of inbuman interrogation or imprisonment.

AIl tbese aets of the Communist govemment effected Jews and non-Jews alike.

Tbere are some who argue tbat government officers often enforced barsber mcasures

dea1ing witb Jews tben wim some DOD-Jews. They attribute tbis to the faet tbat many

lews embraced Communism and became officiais, and cut tbemselves off from tbeir

Jewish roots. ID the process of alienating tbemselves fonn tbeir community, they

wanted ta show tbat tbey would Dever favour Jews, therefore mey imposed barsber

norms on lews. Moreover, Hungary is 1 Roman Catbolic country. Il was always

easier ta enforce legisJation apinst the DOD-Roman Catbolic Cburches, especially

against me DOD-CIIrb1iaD ODeS. A tbird factor is tbal the anti-Semitic sentiment of

many Hungarians did DOt cease ta exist aftcr the Holocaust. Hungary is ODe of the

two COUDttiCS (the otber is Palud), wbere pogroms look place aftcr 1945. AlI tbese

factors contributed onIy to private actions of discriminatioD against Jews by

]9 M. Süveges, ed•• El&dâsok az agrdrjog IciJrlb81 (Budapest: TK, 1992) at 114.
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govemment officia1s, and not 10 negative discrimination by the Hungarian

government.

The underüning economic reason why the oatiooaljzation legislation bad

beavily affected Jewish interests, was tbat the lews were predominantly responsible

for the modern development of Hungary since the tum of the nineteenth century. The

first nationaliud sectors, beavy industry and bankïng. because of their nature, affected

ooly a few wealthy families. However, the nationa1ization of medium sized industries

by the Communist government atTected many. As an example, at the end of the

1940'5, of the 1,721 oationalized retail stores, 1,504 were owned by Jews; of the 491

natiooaliud buildings, 383 were Jewish property. Not only did businessmen lose

there livelihood, many professions were ..cleaned" off of politica11y undesirable

clements. In the years 1948-49, 687 lawyers were disbarred on ·political grounds",

439 of tbem being Jewish.«»

There is one area, where Jewisb claims cao he singled out from claims of othee

Hungarians many of wbom suffered onder Communism. Tbat is the area of

compensation for the Holocaust. As discussed onder the buman rigbts violations by

the National Provisional Govemment~ Hungary eoacted a comprehensive system of

restitution legislation for propeny rigbts violations committed against Huugarïan Jewry

during tbe Holocaust. However, die National Provisiooal Government failed ta

implemeDt iu restitution legislation. In 1947, before the Communists lOOk control of

Hungary, the Paris Peace Treaty was signed, wbich explicidy imposed the liability on

Hungary to fully compensate the Hungarian Jewry. Althougb aU tbis legislation was

bindiDg on the Communist government, it did nothing to fulfil i~ obligations, and

instead took wbat little wealth remained from the Jewish community ~

40 -HUDgary- S2 American Jewish Year Book 363, al 365.
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III. COMPENSATION LEGISLATION REDRESSING VIOLATIONS

COMMITIED AGAINSI HUNGARJAN 1EWRY PURING THE

HOLoc;AUST

A. THE PARIS PEACE TREATY AND COMPENSATION LAws IN HUNGARY

BETWEEN 1945 AND 1948

ln January 1945, the Hungarian Temporary National Govemment

(Magyarorszdg ltkig~s Nem:mi KomuJnya) signed the armistice treaty with the

Allies. The position of the Allied Powers was weU described in a letter sent by V.M.

Molotov ta the Hooourable General Consul of Great Britain A.J.C. Kerr in 1943:

[t is the opinion of tbe Soviet govemment tbat in addition te the

Hungarian Govemment. the Hungarlan people are also responsible for

providing belp ta Germany, moreover, for the massacres and other

violent aets~ the footing and the abuses, wbicb were committed in the

occupied territories.41

[D the meantime, Hungary beld a different position about ber involvement in

the war. ln Hungary, it was argued tbat Hungary bad doue a lot for its lews. They

were deported ooly al the end, and ontil deportation. tbeir lives were said ta be mucb

better tben in oeigbbouring counbÏes. Tbere were East European lews who found

safe biding in Budapest. lews who lived in the Budapest ghetto aIso survivcd the

Holoca~ and Hungary lOOk credit for balting tbeir deportation. The official

Hungarlan argument was, tbat tbey did wbat tbey bad ta do te please the Germans,

but ROt more. Tberefore, Hungary, as a Slale was DOt responsible for these aCU. [f

tbey bad IlOt compüed witb tbe German requests. tbeo Huogary would bave been run

over by Germany mucb earlicr. and aU Hungarlan lews would bave perisbed in die

Holocaust. For tbe accusation of violent aets. looting and abuses carried out by

41 S. Balogb, A II/pi dmtokTarikMs Magyarorszâg Icillpoütikdja J945-J947
(Budapest: Kossutb Konyvkiad6~ 1982) al 303.
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Hungarians, the response was tbat there is no 50ch thing as coUective responsibility,

oolyaets of individuals.

It is oot possible to judge how mucb of this argument is true. However" it

caused a schizophrenie situation. Hungary, by being a weak, powerless eotity, oever

negotiated for beUer conditions under the armistice and tben under the peace treaty.

Hungary oever even presented its view of its participation in the war. At home, the

Govemment taIked about tbe need for reparations from Germany for the effects of

German occupation.. and for the looting by the withdrawing German forces.

However, instead of pleading tbeir claim in Paris, the Hungarian representatives were

mostly silent during the negotiatioos. As a resul~ Hungary sigoed the Paris Peace

TrearyG with DO real intention to implement iL43

Hungary fancied berself as the vietim of World War 1and tben World War Il.

Altbough.. bistoriaDs couJd argue for the -historica1 necessity· whicb drew Hungary

ioto both wars on the side of me Germans, it still cannot put HUDgary iota the

position of a victim, only of a laser. However" Hungary would never admit 10 tbat.

Alter the war, the generaJ public sentiment was tbat everyone bas lost. Wby sbould

the lews receive preferential treatment'! By 1946, articles bad appeared, saying tbat

tbere wu enougb said about the Holocaust.44

After World War Il, the scale of war damage and propeny rigbts violations

were sucb tba1 no reconstruction was possible witbout political and ecooomic aide

Hungary bad ta pay war reparations. The Hungarian stale lost territories, which

resulted in population excbange with Czechos1ovakia. To he able te restart the

economy, the state bad ta oationalize the beavy industries, and had ta reorganize the

structure of agricultura1 land distribution, wbicb wu also accomplisbed tbrougb

42 -Final Act of and AnDex of me Paris Conference on Reparation, Paris, 1945.·
40 American Journal of lotanalional Law, Supplement 117.

43 See BaJogb, supra, note 41 al 220-256.

40C See for example: L. Gyongyi, -8eszéljünk mlsrôl- HaIadâs (20 OCtober 1945).
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nationalizatioD.

Theo, tbere was the issue of addressing the vioiations Hungary committed

against iu lewisb population. Altbougb numerous pieces of legislation were enacted

ta redress Jewisb claims, enforcing those aets was not a state priority. The general

public was aware of wbat bappened during the Holoca~ however, tbey were busy

rebuilding tbeir own lives. Nor was the average officer bandling claims sympathetic

to the plight of the lews. Not ooly was belp scarce, anti-Semitism was still alive.

Wben the economy bit bottom in 1946, the first anti-Semitic protests appeared, tben

pogroms broke out claiming Jewisb Iives.45 While applying for restitution granted by

law, Jews were accused of using tbeir suffering 10 gain an advaotage. Witb this

atmospbere, many lews left Hungary, and tbose tbat decided ta scay, \lPted DOt te

claim tbeir propeny.

Altbougb Iittle was implemeoted, the following is a descriptioo of

compensation Iaws eoacted sbonly alter the war, 10 redress the human rigbts

violations Hungary committed against its Jewisb population. The fn Iaws relatiDg

10 restitution for property claims were eoacted in 1945, before the creation of the

Communist regime. Under tbe armistice treaty, Hungary undertook to abolish a11

Jewisb Laws and redress any disadvantage done by tbem. As early as March 17 of

1945, the governmcol in Debrecen declared the Jewisb Laws UDConstitutiooai. The

govemment declared onder Decree No. 200/1945 of the Prime Minister, that it wouId

deal witb aU propeny rigbts issues witbin 30 days alter Budapest came onder civil

govemment Thea, in May 1945, onder Decree No. 5950/1946 of the Prime

Minister, the Govemment proposed the establisbment of a committee to searcb for

Hungarian citizenst propcrty takeo outside Hungaryts borders during World War Il.

The commitlee was headed by an appointee recommended by Jewisb organizatioos.

They recovered the so-ca11ed Bezdân.. Tarabânya, NagykmiSs~ and Buchenwald

materials. The aim of the commitlee was ta bandle tbese properties separate from the

ones kept al the Hungarian National Bank.. and ta give tbem back ta tbe original

., See Brabam, supra, note 10 vol.2. al 462-466.
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owners. However, only in a few cases did the rightful owners recover their property

from the assets administered first by a joint committee~ than by the Hungarian

National Bank.

[n January 1946, the compensation conference in Paris examined the issue of

property removed by force from different countries. However'J tbey offered DO

solutioD. The most important Hungarian post-war compensation legislatioo bas been

Act No. XXV of 1946~. Under tbe act~ whicb is still in force, the govemment

proclaimed to assist Hungarlan Jewry and denounced tbeir suffering. An. 2 of the

aet declares tbat the government undertakes the establishment of an organization.

wbicb was to inberit a11 abaDdooed and beirless Jewish property. The fate of the

National Jewisb Restitution Fond is discussed later in relation ta the Paris Peace

Treaty.

Between 1945 and the euactmenl of the Paris Peace Treaty of 1941, bundreds

of aets, decrees and otber lega.I instruments were passed to redress the legal injustice

committed agaiDst tbe Jews. 41 After the restitution laws were enaeted. the problem

of eligibility ta file claims was often raÎSed. Due ta the homble ways in which most

Hungarlan Jews were annibilated, the Iaw 00 declaring one missing or deceased was

amended. Re1igious marriages, invalid for Iack of a compulsory civil marriage, were

validated by a simple procedure.

Under the discrimiDating laws, Jews who desired ta continue their trade, or

OWD property, or do anytbiDg falling onder the prohibitions of the legislatiOD, bad ta

bide tbeir ownership or involvement and tberefore entered iota special contraeu.

Moreover, by DOl being able to own most anytbiDg, tbey bad to seU tbeir property for

marginal SUOlS. Under Law No. VI of 1932 on usury, as ameuded in 1945, most of

tbese contraets couId bave been aaacked in court. Claims couJd have been tiled for

46 See supra, note 7.

47 Ta find a detailed list of 50ch laws. see Dr. E. Déry et al.. A fasivrrus
a/diJ'dJndt vidlJ jogS1Jlbdlyo/c (Budapest: JOINT, (946) al 171-177.
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a year. If one wu prevented from filiDg on time, tben tbat persan bad a year ID file

!rom the date the obstructing circumstaDces ceased to exist~ but DOt Iater tben January

1, 19S0. The rigbt of restitution of property wu restrieted to the owner, and the

owners' spouse, Slblings, cbildreD lDd grandc:hildren. When a restitution claim

existed for a persan who was missiDg or deceased, tben a custodian was appoioted by

the Commissioner for the AbaDdoDed Property", who filed in the oame of tbat

persan al court.

One of tbe most problematic areas of propeny was confiscated agricuJtural

IaDd. In 1945, tbe govemment eaaeted the agricu1tura11and refonn, wbicb abolisbed

the feudal large estates system. ID tbeory, Jewish landowners could bave retained

sma11 parcels, arigbt guaranteed onder the nationalization laws. However, in practice

il rarely bappened. Tberefore, laDded propeny was excluded from restitution.

ln 1944, UDder tbe fascist regime, the govemment appointed aCommissioner

to administer the debts owned by Jews. There were assigned accounts al the

Hungarian Post and Savings Bank, wbere debts, reDIS, purcbase prices owoed to Jews

bad te be payed. In 1945, Jews could have applied for a nominal amoUDt, but the

bank bad DO money at tbat time of payment. By tbe time the bank collected funds la

pay Jews, the currency bad greatly devaJuated. Therefore claimants lost aU practical

interest in demanding the amount.

It was Dext ta impossible 10 gain restitution for industrial and ttading

companies, fumiture lDd fixtures of busiDesses, inventory and various trade licences.

ACter the war, the main empbasis was to restart the «ooomy of the COUDtty. Many

fadories IDd compaDie5 bad been altered to meet the needs of the wu industry, and

bad been &equeady bombed. The MiDister who supervised the industry Il issue, was

lutborized ta appoiDt diRdors lDd officers ta the faetorics. The CommissioDer either

reuted the facilities of a company or eatrusted a custodian ta bead il, but did DOt

• See more below, Il section III.A.2. The Natiooa1 Jewish Restitution Fond.
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provide compensation 10 the owner.~9

OwDed, rented or otberwise utilized business-locatioDS, IDd reaI propenies.

used exclusively for the purpose of business eould be claimed by Jews. Jews could

gain the right of usage to tbat propeny, from the current user. However, the coun

bad ta examine all cirauDstaDces and ruJe under equity. As a cousequence, il became

almost impossible ta claim anything baek. If Jewish propeny was stored or owned

by raiIroad companies, claims would bave ta he filcd by August 3, 1945, or 30 days

alter the claimants arrived back in Hungary. Needless 10 say, this period was aJso

iDsufficient for most to file a daim. Defore 1945, many professiouaJ businesses. such

as pbarmacies. needed a licence to operate. To reclaim a pbarmacy, a lObacco. or an

alcohol licence lost uuder the Jewish laws. the statutes gave the usua1 shon filing

period which made il again impossible to claim for maS( victims.sa

Detailed legislation was oecded for the restitution of moveable propenies.

Moveable properties. which were left in an apartment and oot claimed by the owner.

were rented ta the user of tbe apanment or had ta he ttanspOrted ta a warebouse

administered by the local authorities. [f the owner came back alter the moveable

propeny was rented or stored. s1be bad to request me Commissioner ta retum the

property. However, tbe original owner lost hislher rights ta daim the propenyt if

slhe did Dot notify the bolder of the propeny al issue before December 31. 1946. If

fumiture, household produets. or clothes were assigned ta iDdividuals in emergency

situations. the rigbtful owner could Dot daim them as long as the emergenty situation

existed. In pnctice. most of tbis propeny was Dot retumed ta the owners.5t

Another provision made the position of me owoer even more bopeless. If the

moveable propeny wu sold ta a tbird penon. wbo was DOt • close relative of the

seUer t tban the owaer bad no legal action against the tbird pany bolder. Abandoned

.. See Dâ'y. supra, DOte 47 al 47-60.

50 See CUy, supra, DOle 47 al 47-60.

SI see Dâ'y. supra, DOte 47 al 67..71.
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moveable property which was not considered property belonging to apartments and

bouses bad ta be reported ta the Commissioner by June 24, 1945, in Budapest or by

July 8, 1945 outside of the capital. Uoder the ruJes, the property was not abandoned

if the original owner's parents, cbildren or spouse claimed the property. Non­

compliance wim the reporting obligation or the transfer of the property onder the

reporting obligation.. was punisbable in the same manner as embezzlement. However,

the deadlines were repeatedly exteDded, and it was practically impossible to enforce

the reporting dUty.'2

Most of the commercial paper beld by Jews was a1so lost during World War

n. Under the new rules, the original owner, or if the commercial paper wu entrusted

te a tinaDcial instibltiOD, tben tbat institution, could bave asked for the annulmeut of

lost commercial paper, if the claimant knew tbe seriai Dumber of the paper. Some

fiDancia1 institutions bad registers, from wbich tbey could bave Icnown the seriai

numbers.. but most iDdividuals bad lost tbeir commercial papers during the

upbeaval."

Detailed legislation wu also needed in the area of worters compensation.

Tbese roles deall with rehiring, firing, tenure, final compensation and pension. Aets

ta redress social security and pension beDetits for people deported and sent ta forced

labour were introd..ced DOt only after the war, but also in 1951 and in 1958.SoC

Legislation relating 10 public rigbts toucbed upon many areas sucb as rules

governing citizensbip, oamc cbange, passports, business licences, and tax issues.

Procedures for plütica1 rebabilitalioo and the rehabilitation of public employees, if

fired after May 28. 1938, based on the employee or the employee's spousets origio~

were establisbcd. Issues rclating ta education bad to be addressed. For example, the

recognition of foreign degrees; articling tilDe for lawyers and accountants: special

'2 Sec D6'y, supra, note 47 al 67-71.

fi Sec D6'y, supra, note 47 al 77-81.

je Sec D6'y, supra, note 47 at 81-89.
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exam periods, lDd semester aclœowledgements for university students; special exams

and semesters for bigb scbool students; or special rules if one bad lost tbe certificates

of ooe's education. Lawyers and notaries wbo bad been excluded from tbeir

respective Bar associations were readmitted."

Social belp wu offered, including clotbing, food lDd finaDcial assistance, by

the Office of Public Welfue (Nq,gondolô HiWJIa/) (tata' the Ministry for Public

Welfare and IDterior) for the deportees and for individuals and tbeir relatives, wbo

bad been prosecuted for tbeir political beliefs. The American Jewisb Joint

Distribution Committa:e (the -JOINT-) and the National Relief Committee for the

Deportees (lNponâJItJk/ll Gond01.6 Orszâgos Bizottsdg), bad a1so belped deportees.

Housing sbonages aftlieted inbabitants of Budapest. 1bere was a bousing

sbonage in the city even before the war. ACter the bombiog of Budapest, many

buildings became uninbabitable. The problems were dea1t witb by the Housing

Agenties. They were respoDSible for alIocating apanments, and coUecting payments

for the owner or faX assessment payments for the use of me apanmeut and the use of

the fumishings in tbe apartment. Wben lews returned from deponation or from

forced labor service, many found someoae else living in tbeir apartment. Many of

these teDaDts' origiDal apartmeDts bad been des1royed during the war and lbey moved

into the empty lewisb apartmeDts, witb or without the knowledge of the Housing

Ageocies. Regardless wbetber tbey moved in good faim or DOl, tbese new taWlts

were not moving out. Nor cou1d the owaers, in most cases, recover any money

coUected in tbeir bebalf by tbe Housing Autborities.

If one were simply to rad the iDnumerable laws and dec:rees Hungary bad

enaeted aftcr tbe WU'. ODe would tbink tbat a tborougb compensation program bad ben

created for me beDefit of Jewish Holocaust survîvors. Altbougb tbese eaactments

\Vere comprebensive, most of tbem provided filing periods or procedures wbicb made

il aImost impossible for many vietims ta he compeasated. Dy 1947, legal decisioDS

55 Ste Dây, supn, DOle 47 Il 89-142.
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had aIso turned against lawful Jewish ÏDterests. In a Supreme Coun ruliDg. the state

waived its responsibility for forccd Iabor service. and appropriaœly denied pension

payments for Jewish foreed Iaborers.

1. The Paris Peace Treaty

In February 1947 t France, Great BritaiD, die Soviet Union IIId the United

States signed the Peace Treaty wim Hungary. iD Paris.56 The iDterpretation of the

Peace Treaty bas been ambiguous from the beginning. The Treaty bas no unified

system, Dar is me terminology UDivocal. Il is the result of the power struggle between

the Soviet Union and the Western AJlied Powers. While the Soviet Union emphasized

coUective reparation. tbe Allies were more interested in iDdividuaJ compensation.

Despite Hungary's expense as a Soviet satellite. tbe compensation provisions

applicable ta individual Hungarian Jewish daimants foUowed the Allies·

recommendatioD.

Early in tbe \Var. as a result of the mass scaJe of buman rights violations. the

international Jewish organizations rea1ized mat tbey would Deed te organize their

effons ta obtain compensation. They were boping to influence die peacemaking

powers. Therefore, tbey preparee! a joint recommendation in 1946, and submitted it

ta the Peace Conference. Undcr the recommendation. Hungarian victims of racial and

religious persecution \Vere to be given the staNS of United Nations aationals ta secure

the restitution of tbeir propeny. Il was also rccommended mal for the rehabilitation

of survivors, the abaadoned and beirless Jewish propenies be transferred to the Jewish

community.57

56 Act No. XVIII of 1947 promulgated the Paris Peace Treaty iD Hungary. Sec
supra, DOte 7.

57 M. Himmelfarb, ·Peace Treaties- 49 American Jewisb Yearbook 562. al 565.
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Under art. 26, para. 9(a), of the Peace TreatyS', individuals, corporations or

associations who were treated as the enemy onder the laws in force in Hungary during

the wat, are given the stablS of United Nations nationals ta furtber secure the

restitution of their propeny. Under the most detailed and lengthy art. 26, Hungary

is under obligation 10 restore alliegal rights and interests of the United Nations and

tbeir natiooals as tbey existed on September l, 1939. AlI discriminatory measures

were to be abolisbed. Properties were to be retumed in tbeir currenl forme Any

property transfer condueted onder force or duress should be invalidated. If a United

Nations national suffered 1055 or damage to property, Hungary should compensate al

tbe rate of two-thirds to the amount necessary, al the date of the paymen~ to purcbase

similar goods or mate good the loss suffered. However, expected gains couId not he

compeosated for.

Artiele 27 repeats the provision of the previous article on restitution or

compensation for die sequestratiOD. confiscation, or control of propeny 00 accouot of

the owner's racial origin or religion. However, art. 27, para. 2 extends restitution

ta beirless propeny of persecuted persans. organizatioDS, and communities. Under

the provision, aIJ beirless propeny of deceased Jews, and destroyed communities or

organizarions sbould be tnmsferred to tbe organizatioo representing tbem, and such

property sbould be used for the relief and rehabilitation of survîvors. Under an. 27.

para (2) tbe transfer of properties sbouJd bave been effected witbin a year after the

Peace Treaty came into force.

Under art. 29, any Allied Power bad the right ta seize, retaio, liquidaœ or rate

any otber action witb respect ta HUDgarian property found on its territory. and apply

50ch property or the proceeds against the claims of ilS citizens. The ooly exceptions

ID tbis rule were: (i) property used for diplomatie purposes; (ii) property of religious

bodies or private charitable institutions; (üi) propeny of Hungarian nationals who

were residing with permission in the country in whicb the property wu located,

,. -Treaty of Peace witb Hungary. 1947- 42 American Journal of lntemational
Law, Supplement Il 22S [bereinafter Treaty1•
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except Hungarian property which was subjected ta measures generally not applicable

ta property of Hungarian natiooaJs resident in tbe same country; (iv) property rigbts

arising since the armistice or the resumptioD of economic relations; (v) literary and

artistic property. Tberefore, wben the retreating Russian army took artworks as

reparation which belonged ta lews, they Dot ooly violated genera1 intemationallaw",

but also violated art. 29 of the Paris Peace Treaty.

Time limitations were one of tbe essentiaJ aspects of restitution onder the Paris

Peace Treaty. The original lime limits of tbe Paris Peace Treary t between 6 and 12

montbs, tumed out 10 be too shon. Even iftbe Provisional Govemment and tben tbe

Communist Govemment bad truly intended to implemeDt the provisions of the Paris

Peace Treaty., it wood bave taken much longer. However, the real problem witb the

time limit was DOt the coneluding but tbe starting date. By the lime the Paris Peace

Treaty was signed and Hungarian lews and Jewish organizatioDS could bave claimed

their property., 100 mucb tilDe had passed from the date the properties were takeD. Il

was very difficuJt, if DOt impossible, ta recover tbem. Once recovery became

impossible, compensation hecame the ooly solution. Several COnstitu~'O~€

cases deaI with HUDgary t S present obligations uoder the Paris Peace T : a

result of the eurrent Compeusation Scheme, the negJected provisions of Paris

Peaee Treaty will finally be implemented by Hungary.

The Paris Peace Treaty needed appropriate local legisJation and tbeir

implementation ta stICCeed. In the case of non-eompliance, tbere was possible

litigation before an intemationa1 tribunal by a sllte, but not by an individua1.

However, anyone who would lite ta bring a case before sucb an international ttibUDal

would face obstacles. Aftcr the Communist takeover of Hungary t me Western Powers

attemptal to establisb sucb ID interDational tribunal and to argue tbat Hungary is in

violation of tbe Pesee Treaty bccause Hungary did DOt guaranu:e buman rigbts for ail

" Art. 56 of tbe Hague CODvenlion (No. IV) Respectiog die Laws lDd Customs
of War 00 Land. see B. WesIOO, R. Falk.. A. DtAmata.. eds, Basic ~1IIS in
lnlmlllliOfllll Uzw and World Ortkr (St. Paul: West Publisbing Co., 1990) al 135
[bereiDafter Hague).
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of its citizeos.60 Under the Peace Treaty, if disputes conceming tbe -interpretation

or execution of the treaty- could not he resolved by negotiations, a commission would

hear the dispute. The commission was 10 consist of (Wo members, one appointed by

Hungary, and one appointed by the disputing Allied Power. If tbey could not agree

on tbe case, then a tbird member of tbe commission was 10 he appointed by the

Secretary-ûeneral of the United Nations. However, Hungary refused 10 appoint its

member ta die commissioD. Tberefore, the General Assembly asked the International

Court ofJustice wbetber the Secretary-General couJd appoint the third member of the

commission regard1ess wbetber Hungary appointed ilS member, and wbetber 50ch

commission oftwo members couId decide on the dispute. The Court decided tbat the

third member could DOt be appointed, and therefore, the case could not he

adjudieated. No furtber attempts al adjudication were suceessfully pursued.

2. The National Jewish Restitution Fond

Soon aCter Iiberation, in Marcb 1945, tbe position of The Govemment

Commissioner for die Administration of Abaodoned Properties (Elhagyon JawJk

Korm4nybiz1osa) (the ·Commissiooer-) was establisJ1ed6l
. The Commissioner.. wbo

reported te the Prime Minister, was responsible for coUecting and utilising tbe

abaDdoned properties, and for returning properties aCter the OWDer bad returned 10

Hungary. Assets could bave been claimed by a petition containing the detailed

description ofdie assets. The Commissioner bad 10 administer abandoned Jewish and

Nazi property together.. wbicb itse1f caused problems.

Tbere is very little information available about the Commissioner and bis

eo The case of /lIInprnarion of P~ac~ Trtali~s (second Phase) aJso included
BuJgaria and Romania. See Advisory Opinion [19501 [.C.J. Rep. 221.

61 Under Dccree No. 727/1945 oftbe Prime Minister. Detailed description of the
Commissiooer's rigbts and duties were reguIated by Decree No. 10490/1945 of the
Prime Minister. Sec supra. DOle 7.
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activities.62 However, the few sources agree that the Commissioner did DOt foUow

the Iaw. According to Lajos StOckler, the then - president of the Jewish community,

many local govemments used moveable properties left by the Nazis, wbicb previously

belonged to lews, and bad 00 intention ofretuming tbem.. The Commissioner would

ooly cent fumiture to retumiDg lews for aD illegal fee. The Commissioner aJso reuted

out abaodooed factories belooging 10 Jews. To solve the problem of beirless Jewish

properties, tbe government establisbed the National Jewish Restitution fund.6J

Under the Paris Peace Treary and Iaws enaeted in 1946, the National Jewish

Restitution Fond (OrszAgos Zsidô Htly~dllllâs; Aitlp) (the "Restitution Fond") was

establisbed as a legal beir ta me abandoned and heirless lewish property. Uoder

art.. 2 of Act No. XXV. of 1946, the RestimtioD Fund is the successor to all

properties tbat bad be10nged ta people deceJtsed between June 26, 1941 and December

31, 1946, as a result of tbeir persecution based on tbeir israelite religion or Jewish

origine Art. 3 deaIs witb properties of Holocaust vietims, wbicb were canied away

by duress from Hungary t and wbose ownership cannat be detennîned. Tbese

properties will aIso he transferred ta the Restitution Food upon tbeir transportation

back ta HUDgary. The Restitution Fond was 10 assist needy persecuted lews and

institutions aiding tbem.

The Restitution food was the representative body of the Jewish community,

tberefore, under the Peace Treaty. the Restimtion Fond sbould bave received ail

beirless individual and ail community properties. However, the proceduraJ rules of

tbe Restitution Fond were DOt consistent witb the identical rules of the Paris Peaee

62 lnformation about tbe Commissioner and bis activities is sarce.. The instibJtioo
of Commissioner wu re-named in the 19SO's. The documents befonged to the
Commissioaer bave been recained by tbe Govemment Office of Religion (Âliami
Egybûügyi Hivata1), wbere tbey were tteated as confidentiaJ. The Govemmenl
Office of Religion wu dissolved in 1989y wben the documents wen: moved to the
Ministry of Culture. Most of tbe documents are IlOt available for research for
unImown rea5OD.

63 No. XXV. Act of 1946. and its exccutive decree. Decree No.. 3200/1941 of the
Prime Minister. Sec~ DOle 7..
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Treaty. Althougb lawyers protested against tbese discrepancies, which resuJted in

substantially more obstacles in the way of transfening propertïesy DOtbing was

acbieved by tbese complaints.64

The Restitution Fond ooly started its work in October 1947. Alter 50ch a

delay, tbe Restitution Fond wu unable te secure the beirless moveable properties.

At the center of attention was the so-called -Goldtrain-. There is much

misinformation about the Goldtraùl, because different gald assets came into Allied

possession. The gald bars and gold coins of the Hungarlan National Bank and the

crown were -found- by tbe American forces and were subsequently retumed to

Hungary. The Goldtrain, which was aIso caUed the -Budapest loot-train-, contaiDed

the compulsory bailments deposited by Jev."s. It was seized by ,AJ!ied forces. ln

1947t accordiDg ta A.L. Smith's book, Hirltr's Gold, the assets of the Goldttain were

retumed ta Hungary incomplete because some of the assets were taken by German

guards and were never recovered.65 According ta the yearly country studies carried

out by the American Jewisb Committee66
, the Goldtrain and other Hungarlan Jewish

assets, valued al severaJ million U.S. doUars. were ooly partially retumed ta Hungary.

Assets wbich came iota the possession of tbe Americans were banded over 10 the

Intergovemmental Committee on Refugees, and were spent on generaJ relief and

rebabilitatioo. VaJuables which came into possession of French forces were retumed

ta the Hungarïan National Bank in 1948. As carly as December 1947, the Restination

FUDd requesaed that the Hungarïan National Bank nnsfer the returned assets 10 the

Restitution Fund. Tbe National Bank gave a copy of the inventory of the assets

retlIJ'Ded. but refused to ad any furtber. Despite 1ega1 obligation, pleas of tbe Jewisb

community. and intemational pressure, the government refused 10 transfer the contents

64 G. Âcs, -A belyre nem Q1ftoU aJap- Szombtll (September (995) al 4.

6.1 A.L. Smitb. Hi'/~r's Gold: ~ Srory of lM Nazi War !Dot (Oxford" New
y~ Municb: Berg, 1989) al 109.

e6 -Hungary- 49 American lewisb Year Book 416, al 423. -Huogary- SI
American Jewish Year Book 361. al 362.
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of the remaining assets of the Ooldtrain.67

The Restitution Fund also encountered difficu1ties in coUecting data on the

properties tbey could claim. Local authorities did DOt send information ta the

Restitution Fund claiming sbortages of paper. The capacity of the Restitution Fond

was aIso bamsttung in Iegai proceediDgs. Altbougb, in 1948, die Center of the

Iostitute of FiDaDce (Pénzinrtzeri KlRpont) took inventory of the assets of the

Commissioner, the resu1ts wete kept secret from the Restitution Fund. The autborities

were not -eager- 10 belp resolve Jewish claims. cases were beJd back, or tbrown

back on every pretext. Jewisb Dames of German origin aIso constituted a problem61
•

In Iack of distinetively Jewisb first oames, beirless propenies, wbicb used ta belong

ta such iodividuals were kept by local autboritics as Nazi propenies, and mus were

DOt pan of tbe properties giveu 10 the Restitution Fond.-

Even if the Restitution FUDd were able to identify and locale a property falling

under its authority, in arder ta claim the property t tbey needed the approval of a

committee. The committee bad the rigbt 10 decide wbether any property al issue

wouJd be transferred ta the Restibltion food or ta the State. The committee bad tbree

members, one delegated by the Restitution Fond, one appointed by the Ministry of

FiDance. The bead of the commitlCe was chosen by the bead of the administrative

judges.

ln tbe meantïme, businesses wbich were rented out by the Commissioner bad

goue tbrougb 50 many transformations, tbat it became impossible 10 identify the

origiDal businesses. Tbus, tbey were not returned citber. Wbat was Icft 10 retum,

lDd wbat the govemmeot wu DOt interestcd in keeping, were sma1l village bouses.

67 ~Sce Acs, supra, DOle 64 Il4---S.

61 At tbe end of the 18m ceDtury, Jews of the Austro-Hungarian Empire were
forced 10 adopt Ocrman family Dames.. ~See Acs, supra. DOte 64 al 4.
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According 10 Ferenc Gâspar'O, ooly houses and -internai lands- were ttansferred ta

the Restitution Fund. Most of the documents concernïng the Restitution Fund al the

New Hungarian Centtal Archives (Ûj Magyar Kitrponli lLvélrâr), which were recendy

researched by Mr. Gâspâr, related 10 court actions establishing the partial or full

ownership of the Restitution Fond in the properties al issue. Until 1955, about one or

two tbousand 50ch properties were transferred inta partial or full ownership of the

Restitution Fond, estimated Mr. Gâspâr. The small village bouses, which were in

dibpidated condition, were sold withio a short periode In 1951, the Restitution Fund

was reoamed, the adjective Jewish was taken from its full Dame, and became the

National Restibltion Fund. In 1952, bouses wim more tban 6 rooms were nationaljzed

witbout compensation by the government71
• This nationalization by the governmen~

according to statistics compiled in 1978, reduced the possessions of the Restitution

Fonds 10 only 120 bouses and 141 parce1s of land, by 1955. The govemment was not

the only obstacle ta the Restitution Fund successfuJly claiming properties and helping

rebabilitate Jewisb survivors. The bank accounl of the Restitution Fond held at the

Natiooal Saviogs Bank (On:1Agos Takari/cpénzlâr) was blocked until 1953. Tberefore

DO assistance was giVeD by tbe Restitution Fond before that date.12

ln 1955, the Restitution Fond was merged iota the Office of Religious Affairs

(Allœni Egyhâl1Jgyi Hivatal). Between 1955 and 1976 more properties were

transferred to the Restitution Fund. However, properties were aIso sold, confiscated

and Dationalized. Dy 1978, the Restitution Fond bad but only 16 bouses and 12

parccls of land property. in its management. Every year the Restitution FUDd

coUected funds from selling and renting propenies. However, the assets of me
Restitution Fond were grossly misbaDdled. Wben, the Office was dissolved in 1989,

onIy 670,000 HUF (approx. USS 10,(0) in 1989)TJ was transferred to The

10 F. Gûpâr, -Mire ad engedayt Auschwitz"!- Szombar (Mareh 1992) al 5.

71 Law Decree No. 4/1952. See supra, note 7.

n 'See GâspI(r. supra 70, at 4-S. and Acs, supra, 64, al 3-5.

1) Or. L. Gyurk6, Address (Hungarïan Parliament, 30 Marcb 1992) lu:
Orszâgggyülés (30 Marcb 1992) al 16249.
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Association of the Hungarian lewish Communities (Magyarorszagï ZsidôHi~ek

Szervezete) (the "MAZSlHlSZ") .

B. THE GERMAN COMPENSATION LAws

1. The Luxembourg Agreement

As a unique aet in the history of diplomacy, after World War lI, Germany14

entered into a compensation agreement wim Israel. Germany was not bound by

intemationallaw 10 compensate lews and tbe State of Israel, nor was tbere a precedent

for 50eh a payment. ln the wake of the Cold War, Germaoy was Dot even under

pressure by me international community. However, Germany was ready, ta seme

extent., ta atone for its past. The funds coUected onder the Luxembourg Agreement

belped lsraeJ put its economy 00 a secure footing. It a1so helped, tbrough the

Conference on Jewisb Material CIaims Against Germany (tbe "C1aims Conference"),

to rebabilitaœ Jewish communities arouod the world. Indemnification payments given

te Jewish individuals belped tbem ta rebuild and rebabilitate their lives.

The compensation agreement (the "Luxembourg Agreement") between

tbe Srate of Israel and the Federal Republic ofGermany was signed on September 10,

1952. The original aim of the Israeli claim was ta obtain help 10 n:settJe about

SOO,(XX) Jewish refugees, who immignted to Israel in the first few years after the

Holocaust. The cast of resettlement was calculated al USS 3,000 per persan,

tberefore, the daim was for a total of USS 1.5 billion". The request of the Israeli

14 For the purposc of mis tbesis, the Federal Republic of Germany, and the
unified Germany are refem:d to as "Germany", and the Democratie Republic of
Germany is refem:d ta as "East Germany" .

l' The otber approacb~ wbicb was DOl pursued, was to claim the value of toIa1
Jewish property -lost" during the Holocaust. It was estimaœd al about USS 6 billion
(in 1952 doUars). See F. Honig, -The Reparations Agreement Between Israel and die
Federal Republic of CiermaDy" 48 American Journal of International Law 564, at
S6S.
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government, in asking compensation from Germany, was not received wim nnanjmous

support from survivors of the Holocaust. Survivors wbo opted for compensation felt

tbat tbey could receive assistance from Germany witbout forgiving or forgetting the

borrars of the Holocaust. Survïvors who argued against receiving anything from

Germany fell tbat tbey wanted no relation witb Germany wbatsoever. Israel wanted

10 guarantee tbat no one wood interpret the Luxembourg Agreement as reconciliation

between the Jewisb people and Germany. A1tbough the Luxembourg Agreement

states tbat Germany determiDed "to make good the material damage caused by" its

"unspeakable crimiDal aets" wbicb "were perpettated against the Jewisb people during

the National-Socialist regime of terror", the State of Israel on1y asked for a relief cast

for "the beavy burden of resettling 50 great a number of uprooted and destitute Jewisb

refugees from Gcrmany and from tenitories formerly onder German rule", and did

DOt ask compensation for the aets of Nazi Germany.

The final agreement provided about USS 820 million payable ta Israel and to

the Claîms Conference over several years. The fonds obtained onder the Luxembourg

Agreement were to he used for purcbase of goods and services from Germany, wbicb

facilitated the resett1ement ofJewisb refugees. Approximately USS 107 million of the

total amount was allocated ta the Claîms Confereuce. The CIaims Conference was

establisbed as a representative body of intematiooal Jewisb organîzatiODS9 ta secure

fuDds (i) for the reliefof Jewisb survivors of the Holoca~ and for rebuilding Jewisb

communities devasaated by the Nazis; and (ii) for the indemnification and

rebabilitation of individuaJ vietims. It wu the task of the Claims Conference ta

allocate the amount received onder the Luxembourg Agreement for the assistance of

Jews. The JOINT assisted the CIaims Conference in its work outside lsrael, and the

Jewisb Agency for Israel (the -lewisb Agency") belped in allocating fonds in Israel.

The organizatioo served four major functions: (i) welfare, (ii) commemoration9 (iü)

cuJtunJ programs. and (iv) capital investment allocations.

By the 196011
5, tbe Claims Conference compleled the majority of its wod.

Almost tweuty years alter the Holoca~ tbe need to speud on welfare bad deCI'eased.

Major projedS9 sucb as synagogues. communal centers, and bospitals. requiring
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capital ÎDvestment allocations were completed. Funding Jewish culture and education

became the Most important fonction. After some deliberation, the Memorial

Foundation for Jewisb Culture (the -Memorial Foundation-) was establisbed in 1964

to further Jewish educational and cultural programs. It received two thirds of the

remaioing balance of the Claims Conference, USS 10.4 million. The Claims

Conference kept tbe remaining amount and continues 10 aid Holocaust survivors 10

this day. Nahum Goldmann, who represented the Claims Conference during

negotiations for the Luxembourg Agreemen~ boped tbat be could secure additiooal

fonds for the Memorial FOUDdatiOD from the Germans, and from wealthy Jewisb

dooors.76 However. bis expectatioDS were DOt met. Only the Jewisb Ageucy

cODtnbuted ta the Memorial Foundation USS 1 million.

As pan of the Luxembourg Agreement, Israel reserved ber rigbt 10 claim

additiooal reparatîon from East Germany.TT Of the original Israeli claim of USS

1,500 million, USS 500 million71 was considered ta be die sbare of East Germany.

However, negoâatioDS between the State of Israel and East Germany Dever started.

After Unification, the Claims Conference initiated taJks with Germany 00

compensation. In addition to the amount of the fonds already payed by Germany,

DM t1JS million (approx. USS 560 million) was allocated for noD East European

claimants, who were UDlble ta claim compensation before onder the existing Federdl

Compensatîœ Laws. Victims, who bad oever received any compensation or oo1y

reccived a one lime sum were eligible ta apply. DOl including individuaJs wbo bad

oever left tbeir counbies or retumed.19

The Luxellllxug Agreement covered compensation payable ta Israel, and 10

the C1aims Conference, for non-German citizens. The German govemment estimates

76 R. Zweig, ~rman ~ons and I~ JtwiJh World: A history O/IM C/ainu
ConfrmJC~ (Boulder: Westview Press. 1987) al 151-152.

n Sec Homg, supra~ DOle 75 at 578.

11 Sec Honig, supra, note 7S at 565.

19 -Lesz-e Démet kâJtâ1'tés- Swmbat (Marcb 19(3) al 5-7•
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tbat between the 1950's and 1995 they had given reparation., restitution., and

indemnification in the amount of about DM 95.5 billion (approx. USS 66 billion) 10

the Jewish world.1O Most of it was payed as indemnification to individuals in

accordance with Protocol [ of the Luxembourg Agreement.

2. The Federal Compensation Law

After the war, restitution legislation was first enacted by the German

autborities in the Russian zone of Germany, in October 1945. First, the Allied forces

planned ta eoact a unified law 00 reparatioo, which wouJd bave been in force over the

entire territory of Germany, regardless of the zones of the Allied powers. However.,

the Soviet Union did DOt wish ta participate in this effort, because under Communism,

tbey believed in different priDciples of property rights tben the other Allied forces.

Tberefore, separate reparation laws were enaeted by the United States'I., FranceD

and Great Britain13
•

The Allied compensation laws dealing with restitution of, or compensation for,

identifiable ploperty were tbe basis of the German Federal Law on the Discbarge of

the Monetary Obligations of the German Reich and Assimilated Entities, or the

Federal Restitution Law (tbe -BRÜ(j)1A . The Americans accepted the concept tbat

assets for wbicb tbere were no surviviDg beirs would he tomed over 10 the Jewisb

Restitution Successor Organizatioo., wbich was establisbed before the birth of Israel.

.. R. Atkinson -For East Europe's Holocaust Survïvors., Reparations Never Came­
/lUtl7llllionaJ H~raJd TribuM (30 May 1995) al 7.

Il Law No. 59, 00 tbe Restitution of Identifiable Property, in November 1947.
Sec K.. Schwerin.. -German Compensation for Victims of Nazi Persecutioo- 67:4
Nortbwestem University Law Revicw 479., al 489.

Il Decree No. 120 of November 10, 1947. See Schwerin.. supra., note 81 al 489.

13 Law No. 59 of May 12, 1949. see SCbwerin, supra. DOle 81 al 489.

14 The BRÜG was promuJgated on July 19. 1957. and was ameoded on October
2, 1964.
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The British and the French soon foUowed the American example. In 1949, the Jewish

Trust Corporation came ioto existence in the English zone, and in 1952, the French

Bnncb of the Jewish Trust Corporation was established. These organizatioDS, and

Iater tbeir successor, the United Restitution Organization, helped ta file claims onder

German law, and also deaJt with claims to communal property and with cfaims ta

beirless property.

The German Govemment undertook onder Protocol 1 of the Luxembourg

Agreement tbat tbey wouJd submit a uniform federal compensation law 10 the

Parliamen~ to replace the different local laws. The law bad ta pass before the

election of a new Bundestag, therefore not mucb time was left to draft a

comprehensive indemnification statute. The Federal Supplementary Compensation

Law for the Compensation of Vietims of National Socialist Persecution was enacted

on September 18, 1953, however, it ooly supplemented and unified the different local

compensation laws. The first comprebeosive compensation legislation was the Federal

COmpeosatiOD Law (tbe -BEer) in 1956. The Final Federal Compensation Law (the

-FiIllJl SEu) of 1965 subSlaDtially amended the BEG. It raised the amount of

compensation awarded, and also extended the group of claimants eligible ta apply.

The Final &g aIso set the final deadline ta apply for German compensation as of

1969. OnJy claimants who once lived OD the territory of Germany or the so-calIed

ethnie Germans, if tbey wcre curreotly living in a country baviDg diplomatie relations

with Germany, were eligible to file UDder the BEG. However, most of the Hungarian

refugees qualified as ethnie Germans. Under the BEG, compensation was granted for

damages caused by German autborities or German officers, and &Iso for damages

caused by actions of German Ally states, if sucb action was initiated by Germany.

For example" Hungarian refugees could receive compensation for serving in force

labour service or being confined to a gbeao, after April 6. 1941. in case tbey were

living in a country wbich bad diplomatie relations witb Germany. However.

Hungarian Holocaust survivors, who remained in Huogary were DOt eligible 10 claim

compensation onder tbe BEG or the FiIUll BEG.

50 far, Germany wu compcnsating German and etbnic German victiIDS of the
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Holocaust. Vnder the Luxembourg Agreement, German fonds were also used ta pay

compensation for claimants in Israel, and ta impoverished victims world-wide through

the CIaims Conference. After negotiatioDS, Germany entered into bilateral agreements

with twelve European countries'S, and payed from DM 1 million to DM 400 million

compensation to he distributed among victims of the Holocaust DOt compensated uoder

otber German IaW5. However, Germany was able to exclude Holocaust survivors

living in Communist COUDtries from paymeats onder the German CompeusatiOD Laws.

There were two exceptions. Victims of former Communist counaies, who were

subjected ta pseudo-medical research received a one time paymenl. Holocaust

survivors in Czecboslovakia, Yugoslavia. Poland, and Hungary received 50cb

compensation. Moreover, unœr the BRÜG, some Communist countries including

Hungary received lump sum compeusation.

3. Compensation by German Companies which Exploited Slave Laber

Close to 200 German companies used the slave labor of over a balf-a-millioD

concentration camp inmates during WW Il. None of the German laws provided any

indemnity for tbose who were forced to work al the companies like I.G.Farben,

Krupp, and Siemens. However, some of the exploited workers initiated proceedings

against several companies witb the belp of the major Jewish organizations. They

couJd demand indemnification from ooly a few of the companies tbat bad employed

slave labort as many of these companics bad disappeared with Nazi Germany, like the

Herman GOriog Works, or were reduced ta DOthing, like the Messerscbmidt company.

One of the companies wbicb fiDaUy paid compensation for its slave tabor after

exteasive litigation lIId aegotiations was I.G.Farben. The cbemical company, wbicb

iDvented Zykloo Bps, wu located next te the CODœIltration camp al Auscbwitz, and

worbd approximaœly 30,000 slave Iaborers ta death. The company did DOl accept

any respoDS1bility, but paid DM 30 millioo, whicb aIso included DM 3.7S million for

., Luxembourg, Dcnmart. Norway, Greece, Rolland, Frane:e, Belgium, ltaly,
Ausb'ia, SwitzerlaDd, Great-Britain, and Swedeo.
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non-Jewish survivors~ Altbough the paymenl was realized in 1958, it lOOk years for

the CIaims Conference 10 process the claims. Close to 6,000 c'aimants in 42

couotries received payments.16

In 1959, the Claims Conference a1so reached an agreement wim Krupp. More

tban 7,000 claimants filed from 33 countries. However, the DM 10 million paid, was

divided among only 3,090 vietims due to difficulties proving tbat tbey worked al

Krupp faetories and lack of sufficient funds to compensate more generously.17 The

Claims Conference aJso reacbed agreements witb German companies in secret. One

of tbose agreements bad been with AEGlTeJefunken in 1960. DM 4 million was

distributed among 2,223 claimants.D The otber company tbat secret1y agreed 10 pay

was Siemens. They settled for DM 7 million and compensated over 2,000 vietims."

ln 1966, anotber agreement was reacbed witb RheinmetaU wbere onder 1507 vietims

received DM 2,5 mîllion.90

Altbougb more efforts were made, and some individual won legal actions and

received nominal amounts, DO othee companies reacbed agreement wim the Claims

Conference or paid iDdemnification for the slave Iabor tbey utilized during WW Il.

Most of the claims wbich proceeded te coon were thrown out due ta tbe claimant

baving filled 100 laie. The original plan of the Claims Conference, 10 reacb an

agreement with die Federal Association of German Industries, failed.

Despite the fact that most of thcse agreements included a section wbicb

protects the companies against funber claims. the victims bave oever given op 00

securing more funds from tbcse companies. One of the recent conttoversies erupted

16 B. Ferencz~ USS than s~s (Cambridge: Harvard U. Press, (979) al 34-67.

11 sec Ferencz, supra. note 86 at 70-103.

Il See Ferencz, supra, note 86 at 116.

.. See Ferencz, supra, note 86 al 121.

to See ferencz, supra, note 86 at 130-154.
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in 1995~ wben I.G.Farben tried ta reclaim tbeir East German properties~ wbich were

nationalire(J by the Communist govemment. Former victims of the company claim

tbat the company sbould he dissolved~ and its assets should he used for compensation

payments. I.G.Farben argues. tbat if funber compensation is to be payed~ il shOlild

he settled tbrollgh the German govemment. Siemens, who was aJso sued reeently for

more payments adopts the same argumenl.

Altbough more compensation payments origiDating from German companies

who used forced Iabor are unlikely, sometbing bas still been achieved by the

continued efforts ta secure compensation from them. The affected companies fell that

they bad to do somedling. and after biring bistoriaos tbey are publishing the untold

accounts of tbeir participation in the Holocaust. For many survivors. the revelation

of the Holocaust is more important tbeo monetary compensation in tbeir tight for a

future, wbere sucb a ttagedy could Dot bappen again.

4. German Compensation of Hungarian Holocaust Survivors

East European countties were excluded from the Luxembourg Agreement.

Even aCter the Unification of Germany, wben additional funds were allocated for

COmpeosatiOD~ the German govemment was DOl willing ta set up a oew fund for

COmpensatiDg tbose wbo bad DOt beeo compeosated because mey live in the former

Communist counbies. Germany cboose to enter iota bilateral agreements witb the

former Communist countrïes, allowing tbeir governmeots to distribute funds among

claimants. In 1993. wim the belp of tbe Claims Conference. agreement was reacbed

with Russia. and a one time paymenl in the amount of USS 275 million wu

transferred. Sïnce tben9 seaIements were also realized widl Ukraine. which reccived

USS 215 million; witb BeIarus, wbich collected USS 138 million; and witb Poland.

whicb accepIed USS 345 million.91

Under art. 30. para. 4 of the Paris Peace Treaty, Hungary gave up a1I of its

91 Sec Atkinson. supra, nOIe 80 al 7.
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and its citizens 9 rights for compensation from Germany. However, the question

should remain wbetber sucb a waiver of rights is valid against Germany. Wben the

Peace Treaty was signedy an independent Germany did Dot exist. The purpose of tbe

waiver was ta secure adequate German reparation for the Allied Powers, and Dot 10

black Hungarian Jewisb efforts at compensation. Altbough Germany argued tbat as

a resu1t of the waiver Jews living in Hungary are Dot eligible for compensation, some

countries baviDg signed similar waivers, 50th as ltaly, were successful in negotiatiDg

compensation.

The German BEG and FinDJ BEG did not apply to Hungarian Jews, who lived

in Hungary and stayed or bad retumed tbere. [1 only alIowed compensation 10 he

payed for citizens of countries, witb whicb then-West Germany bad diplomatie

relatiODS. Tberefore, the BEG originally applied ta Hungarian Jews wbo left Hungary

before October 1, 1953, the dead1ine to file a claim under the BEG. However, after

the 1956 revolution.. many Hungarian Jews emigrated. Tbeir plight was DOt

overlooted by Germany~ and the deadliDe ta file for COmpeD.çatiOD onder the FlIUlI

BEG was extended ta December 31, 1965. lews wbo stayed in Hungary, therefore,

were DOt eligible for iDdemnification from Germany for damage ta life, bealtb, and

liberty, or for damage to vocational and economic pursuits, for losses suffered in jobs

and professions, or for the loss ta widows lDd orpbans of tbeir providers. The only

exception were sorne typeS of property claims covered by the BRÜG.

ln 1957, tbe WJC accepted tbe National Office of tbe Hungarîan Jews (Magyar

~lùdk OrslAgos lr0d4ja) (tbe -MIOr) into its membership. Under tbeir

agreement.. the MIOI wu accepted as a member of the Claims Conference~ but tbe

WJC bad the rigbt ta represent the MIOI al the Claims Conference. In the same year,

the National Organiution for the Protection of the Interests of Nazi Persecutees in

Hungary, or as il was laIer called me Commitree of Nazi Persecutees, (Nâcir.mus

MagyarorsrAgi ÜIdiJziJn~iMlc Qrsz4gos Érrhlcvitklmi Su1WUlt or the NdcÏVlULt
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Üld/J1JJneineic Bizonsdga) (the "NÜB")92 was established 10 represent the interests of

the Hungarian Jews to German authorities~ From tbat year, the NÜs coUected

compensation claims for Hungarian vietims of Nazism~ However, the government

did DOt aIlow the Jewisb community or affiliated organizations te influeoce the

oegotiations. First, the authorities required the NÜB ta send a11 information about the

claims ta the General Bank for Trade of Valuables (Âlraldnos Énik/orgalmi Bank) (the

,.ÂÉ Bank"), tben declared, that the Claîms Conference establisbed onIy cultural ties

with the Hungarian Jewisb community, and tberefore, the Claims Conference could

DOt represent Hungarian Jewish interests~ Althougb, the Claims Conference sent

money twice ta belp coUect data for claims, the funds disappeared througb the

Iabyrintb of govemment bureaucracy~9l ACter the Claims Conference realized tbat

tbeir finaocia1 contribution to the assessmeut of claims was "(ost", and tbat the

Hungarian govemment inteDtions were not objective, tbey ceased cooperating with the

WB, who by tben represented the interests of tbe Hungarian govemment and DOt of

the Jewisb community.94

About 200,000 yieti:ms" filed approximated 66,000 claims before the

deadline of April l, 1959. Based on the coUected information, in 1971 Hungary and

Germany entered into a biJatera1 agreement.CM The payment of DM 3 million

en For the purpose of this thcsis the abbreviation of WB will he used for bath
Ndci:zJrws MagyaromAgi ÜldlJzJJn~iMk Orszâgos Érckkvtulmi Survnn~ or the
Nâcizmus ÜldiJ'lJJtttiMk Bizonsdga.

91 G. Acs, ·Magyarorszâg miért nem'!· S2.ombar (October 1994) at 3.

lM Tbere is one more dut point in the compensation paymeots. Tbere is a
condition ta the German compensation Iaws, under whicb onJy a German cao
represent a non-German in compensation proceedings~ Uoder the claim forms
distnbuted by tbc Hungarian government, the fee of me lawyer, Or. Hermann
Rbeinboldt, wu lOti for representing the Hungarian claims. The German
govemment transferred en million DM in one insta1ment, and the lawyer received
IO~ of il. See Âcs, supra, DOle 93 al 6.

95 ·Nézz yissza baraggal'l A nlcizmus magyaJ'Ol'SlJlgi üldOzOtteiDek
kârpdtIûûOl" Szombat (Summer 1996) at 30 [bereinafter Nézz visszal.

96 Govemment Decree 21/1971 (V.2S.). Sec supra. DOte 7.
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(approximately USS 1.5 million) onder the agreement covered compensation for

properties taken by the Gennans. It did not compensate for cIaims covered by other

German Iaws, lite indemnification for the deprivation of freedom, for djmioished

bealth condition, for persecution" or for the 1055 of relatives. The German Ministry

of Finance transferred the amount in three instalments between 1972 and 1974.

Persecuted Hungarian citizens or tbeir beirs were eligible for compensation,

if: (i) their property was taken during deportatiOD, forced labour, or arrest; or (ü)

tbeir property was taken al the place of tbeir residency by Germans or tbeir assistants.

The WB asserted tbat it would he impossible ta assess the exact amount of damage

suffered by the vietims, and tbey opted ta pay a fixed amounL Vietims under

eategory (i) received about HUF 13,000 (approx. USS SOO), and if they were no

longer aJive, tbeir beirs received baIf of tbat som; and the victims onder category (ü)

received about HUF 3-4,000 (approx. USS 110-145) VI The ÂÉ Bank was appointed

ta bandle the financiaI aspects of tbe compensation. ft is unelear wbetber the entire

amount of the German compensation paymenu reached the Bank or not. However,

the Bank excbanged the West German Deuteb Marks (1 WG DM equalJed approx.

HUF 8.6) according to the excbange rate of the East German Mark (1 EG DM

equaUed approx. HUF 4.1), wbicb resulted in a substantially lower compensation in

Hungarian curreney.

Huogary a1so entered ioto an agreement with Germany in 1965, on

iDdemnifieation of vietims of buman experimenu in coocenttation camps. At mal time

tbere was 00 diplomatie relationship between the IWo counbies. Tberefore, the Red

Cross administered me implementation of the agreemeoL The agreement included that

compensation was only ta he given to claimants wbo could prave tbat slbe was

subjected 10 pseudo-medicaJ experiment. However, documentation was sarce.

According ta Dr. Pâl fWcs.. who was the medicaJ expert to the Hungarian

fl Sec Nézz vissza~ supra, note 9S al JO.
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delegatîon9l
, the German partners did not provide belp in coUecting proof of the

experiments. They even denied the existence of sterilization experiments in

Auschwitz. However, aCter tbe experiments were proved to he true, 320 individual

received DM 20, 25, or 30,000 compensation, and anotber 8SO iDdividual received

a total of DM 6,.soo,000 compensation, paid out in tbree years. Hungarian vietims

aIso received indemnification for phlegmon-, malaria..., and twin-experiments.99

Hungarian vietims of slave tabor al German firms aIso received paymeuts.

The amouot of compensation was calcu1ated differently for survivors living in

different couoaies as excbaDge rates and standard of living were considered. From

tbe DM 27 million payed by LG.Farben, DM 1,209,500 (witb tbe unfavourable

excbange rate used by the Hungarian banks, approx. USS 180,000) was alIocated ta

22S victims living in Hungary.lœ Hungarian Jewisb ladies were aIso employed by

Krupp. However, tbey were in a less favourable positiOD, as Krupp offered less tben

I.G.Farben, md tbc CIaims Conference, who were disttibuting the fuods, a1so bad ta

apply more strict standards. DM 355,800 (approx. USS 50,000) WIS distnbuted

among 109 Hungarian claimants from the DM 10 million payed by Krupp.. 101 296

of the 2,223 claimaDts lived in Hungary in 1960, wben the agreement was reacbed

witb AEGITe1efunken.. They received a total amount of DM 585,500 (approx. USS

86,5(0).102 WbeD the CIaims Conference secredy seuled wim Siemens, DM

l,S62,9OO (approx. USS 231 ,SOO) was aUocated amoDg 474 claimants in Hungary,

iDcludiDg tbe survivors of Bor. ICD From the ISO? Iaborers receiving indemnifieatioo

from Rbeinmetall, 80 were living in Hungary in 1966. They received DM 136,000

ta TheHUD~ deJegation iDcluded one representative from the Hungarian Red
Cross, from the lÉ Bank.. from me NÜB. and Or. PaO BKs.. who was the medical
expert and tbe represenlalive of die victims.

99 Sec 1Wcs.~ note 28 al 5-6.

lm Sec Ferencz, supra, note 86 al 66, 210.

101 See Fereocz. supra, note 86 at 70-103, 210.

102 Sec Fereucz, supra, norc 86 al 116-117, 211.

lm Sec Fereocz. supra. DOte 86 al 127, 211 .
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(approx. USS 20,2(0) in compensation for tbeir Iabor. UM A total of 1,184 vietims

of slave tabor worked for Oerman compaDies, and rec:eived the amount of DM

3,849,700 (approx. USS .570,4(0) in Hungary. Many more were exploited by

companies wbo oever paid iDdemnificatiOD ID their vietims.

A1tbougb the CIaims Conference did DOt represent East European Jewisb

communities al die Luxembourg Agreement, and reserved its rigbt ta future

oegotiatioDS, it cbaDne11ed funds to Hungary tbrough tbe JOINT. The JOINT was

respoosible in belping the CIaims Conference aIlocate funds outside of Israel. The

CIaims Conference could DOt support cultural or other projects in Hungary, but

tbrougb the JOINT, il wu discretely able to conbibute to the weB-being of Nazi

vietims. In 19.53 t autborities of the tben Communist Hungary, forbade reJationships

between the Hungarian Jewisb community and any other community of oon­

Communist COUDtties. Tberefore, the so-caIJed Relief in Transit program was

invented. When the welfare Deeds of the Western and Central European Jews

decreasecl, the JOINT iDcreased spending on the Relief in Transit program, in Eastern

Europe. The program was 50 concea1ed, tbat -(t)bere bas been no public accounting

of the fonds speDl. nor is tbere ever Iikely ta be" concluded R. Zweig.105 The

Germans kDew about the Relief iD Transit program, but it wu DOl discussed according

to the minutes of the Board meetings of the CIaims Conference. Hungary received

more from the JOINT tban any otber European country, in the following amounts:

Year 1945 1946 1947 1948 1949 19~O 1951 1952

USS million 3.8 9.5 10.9 8.5 7.7 4.1 2.8 2.1

Food, clotbing, ad medicine were sent. AccordiDg 10 one's necd. one to three

parcels wcre SCIIt lDDually. FUDds were also Ivailable for emigrants. In 1948, there

ICM SCe Ferencz, supn, DOCe 86 al 130-1S4, 211.

lOS SCe Zweig, supra, DOle 76 al 1~8 .
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were about 160,000 displaced persons of Hungarian Jewisb origin.l06 Between 1939

and 1952, a total of 21,432 Hungarian lews immigrated ta IsraeI. 107 Approximately

the same number of Huogarian Jews emigrated during tbe 1956 uprising. The United

Rias Service, who bad a budget of USS 6.9 million between 1954-64, assisted close

to SO,<XXl migrants of wbom aImost SO~ were Hungarian lews. lCJI

Despite the fact tbat Hungary wu not a recipient country onder the

Luxembourg Agreement, German compensation payments were directed to Hungary

tbrough the above mentiooed cbaJUJeJs, with the knowledge of the German autborities.

Tberefore, the Hungarian's govemment position, tbat tbe German government bas

tumed a deaf ear ta the plight of HUDgarian Holocaust survivors is unfounded.

Even thougb Germany eutered into bilateral compensation agreements with

Russia, Ukraine, Belarus, and Poland, the Hungarian govemment bas been reluetant

to ask for compensation in the Dame of its lewish citizens. The 1956 Federal

Compensation Law autborized the German State to negotiate with other states and

cOlDDlunities and ta provide compensation to them. Aceording to Coogressmen T.

Schumann and 1. MécslOt , under the Federal Compensation Law, only citizens of

states who bad diplomatie relations with Germany by lanuary l, 1963, cao initiate

negotiations on bebalf of tbeir citizens for compensation. However, Hungary entered

into an agreement witb Germany in 1971, and the diplomatie relations were ooly

estabüshed 00 December Il, 1973. The other argument against initiating ta1ks wim
Germany is tbat the Hungarian State bas to initiaœ the negotiatioDS, but onder art. JO,

para. 4 of the Paris Peace Treaty, Hungary (orfeited ils rigbt to compeasation from

Germany. However, this article sbould DOt apply ID Hungarian lews. because tbere

106 Sec Zweig, supra. note 76 at 4S.

107 K. R. Grossman, fÀntIIUIY s Moral lHbt: ~ ~mJQII-ls~1 Ag~~fMnr

(WubingtoD. IX:: Publie Affairs Press, 1954) al SS.

101 See Zweig, supn, DOte 76 Il 102.

lot ln tbcir presentation Il the Puliament on February 17, 1992 (Orslâggyal~

Jegymkooyv, 1~062 ..1.5(67). Sc:c Âcs. supn. note 93 al 3.
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were special provisions in the Peace Treaty dealing with tbem.

One of tbe pllitical obstacles in reaching agreements witb otber former

Communist countries is the issue of the German natiooals expeUed aCter WW II from

tbese countries. Czecbs forced the Sudeteo Germans, and HUDgary foreed tbeir

German minority ta IDOve to Germany. According to sorne, tbe govemment does DOt

want ta initiate any compensation claims against Germany, worrying tbat mey will

bave ta face a counter-claim from the expeUed German oatiouals. However~ tbis

argument is aIso questiooable, as the Second Compensation Law, wbich covers

property expropriated tbrough lawseaacted between May 1,1939 aDd June 8, 1949~

applies aIso ta Hungarian citizens who are German natiooals. In 1952, Germany

adopted the TAG Lastenansgleicbgesetz. Under tbis Iaw, German natiooals

expatriated ta Germany received compensation from Germany, instead of receiviDg

il from the expelliDg country. Abo, UDder this law, German natiooals ue IlOt alIowed

to coUect compensation from bodl Germany and the expeUing country .110

Altbough none of the international Jewish organizations (Claims Conference~

WJC, The Worid Jewisb Restitution OrganjDrion) confirmed tbat aDY Jewisb

organjzabon is oegotiating witb Germany wim regard to compensation for Hungarian

survivors of the Holocaust, claimiog tbat publicity would bon the cause, tbe managing

din:ctor of the Iewisb Community of Budapest and of the M.AZS/HISZ, Guszûv

Zoltai, and the President ofMAZSIHISZ, Dr. Mer Feldmayer botb claimed tbat such

oegotiation is going 00 Il present. 11 1 Despite the Jack of information in Hungarlan

sources 00 tbe German-Hungarian negoliatioos, international DeWS agencies reguIarly

publisb articles on tbe issue. Representatives of the Claims Conference started

negotiations with the German Oovemmeot in Marcb 1995. The Claims Conference

was seekiDg DM 300 million per year CO pay compensation to tbose Holocaust

survivors wbo oever received any payment and ta tbose wbo ooIy received a one lime

110 sec SCbwerin9 supra 81 al .s10.

III T.V., ·Zottai 0uszI'v a kârpdtlûrdl- Ûj Éln (1 June 1996) al 2; G. Zoltai9

-Kârpdtlâ- (Address to die One& Sbabbat Klub9 29 MareIl 1997)[unpublisbcd];
-Feldmayer a zsidd kûpdtlûrdl- Nlpszobothdg (22 August (997) al S.
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paymeol but no pensions.. t12 AccordiDg 10 the Iatest developments, Germany is DOW

willing ta compeosate Eastern Europeans, among tbem Hungarian lews. The

question is wbetber il would be a lump sum payment or a monthly pension as payed

to DOD-Eastern European vietims. The Govemment supported a four year payment

of DM 20 million pel' year, while opposition members of parliament calculated tbat

al leut DM 48 million pel' year is needed ta support monthly pension ta tbe vietims.

Uoder the estimates of members of tbe opposition parties, tbere are about 18-20,000

survivors of Nazi camps currently dive in Eastern Europe, ofwbicb about 13,000 are

of lewish origin. Based on the lower living standards in Eastern Europe, !bey would

receive about DM 200-250 per montb wbich is about balf of wbat Germany pays ta

vietims üving in the West today.lIJ Finally, al the end of 1996, the German

Parliament approved tbat in 1998, DM 30 million, in 1999, DM 30 million, and in

2000, DM 20 million will he allocated ta Holocaust survivors currendy living in

Albania, Slovakia, Romania, Bulgaria, Huogary, and in the rerritories of tbe former

Yugoslavia.114 The German Parliament autborized the Govemment to stan

negotiatioDS witb the respective governmeuts.

ln the Spring of 1997, German President Roman Hert20g visited Huogary.

When be approacbed the main synagogue and Jewish Museum 00 Dobâny street, he

was met by protesters organilal by Ille National Association of Forced Laborers

(MunJcaszoIgâJarosoic OrszQgos Egy~stUet~) (tbe "MUSZO~). After lisœoing to their

demaods, ta receive compensation from Germany, the German President gave bis

promise tbat Hunprlan Holocaust survivors will aIso receive payments from Germany

in the aear future. 1U

112 B. Tsur, "German poüticiaas visit, discuss reparltioos wim survivors" TM
J~l1Utlkm Post IIfl~moriONll Edition (28 Deccmbcr 1996) al 24.

113 M.. Henry t "Germany will otfer DM 20 million a year ta Nazi victims in E..
Europe- TM J~TIISQ/Dn Post Int~moriOlllll Edition (30 November 1996) al 4.

Il'' - A külügyminiszter vlOaszol- (Jj Éln (IS April (997) al 3.

Il' "TiinIetiSk fogadtA 1 Démet mamtik- &te (Marcb 1997) al 3.
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In the strict sense, the following example does not fall witbin the notion of

German compensation. However, it shows tbat tbere is a willingness from the

German side to compensate for sorne of the damage intlicted upon the Jewish

community during the Holocaust. The Hungarian Rabbinical College is one of the

tbree most important Jewish libraries of Europe. The library was pilfered, among

otbers, by EicbmaDn, and wu partiaIly destroyed in 1944. During Communism, tbe

govemment did not support the library, and also probibited tbat the hbrary ta receive

any support from foreign sources. Dy the 1990'5 tbe library was in a disasttous

condition. In January 1995, the tben-German Ambassador ta Hungary visited the

library witb the Culture Attaché of tbe Embassy. As a resu1t of men- visi~ they bave

aJready raised DM 103,000 (approx. USS 70,OOO) for the restoration of some rare

books. Tbere is also a cbance tbat aootber DM 1 million wiU be transferred to the

library 10 reoovate iL 116

116 E. VU'ai, ·Veszély & remény· Sz.ombat (5eptember 19(6) al 8.

56



•

•

•

IV. COMPENSATION IN INTERNATIONAL LAW

A. AN INTRODUcnON TO nIE THEoRY Of COMPENSATION

·Compensation serves ta ript wbat wood otberwise COUDt as wrongful injuries

to persans or tbeir property. -117

Compensation is DOt equal to resbbltionlil
• Restitution in ils narrow sense

means restoriDg something ta its rigbtful owner. Compensation, on the other band,

couid mean restoring the (ost abject if possible, or givÎDg something eIse for the lost

thing. Restitution CID be full, if the (ost abject is intact. Substitutive compensation

cao oever he full. Il cao be equaI or just, but by the faet tbat tbe (ost object CaDDot

he retumed or a situation of the past cannot he reereated, it cannot place someone

back ta the original situation. If compensation is achieved by money, tben the

restoration of the original situation materializes as far as money cao achieve it.

Autborities on tbe theory of compensation distinguish two categories of

substitutive compensation. 119 One called t means-replacing t or t equivalencet

compensation and the other 'ends-displaciDgt or 'substitute' compensation. In the first

case compensation attempts ta create a situation, wbere the victim wouJd he able to

pursue the same ends, as if tbe original injury bad oever bappeoe(1. For example, one

who (ost jewellery could he giVeD enough money 10 buy simiIar pieces. In the case

of •ends-displacing' compensation, the victim would only he able ta pursue different

ends, but pursuiDg different eads would put mm subjectively in an equal1y enjoyable

position. For eumple, ODe wbo wu unlawfuUy detaiDed, couId receive fuDds ta

117 R. GoodiII. -Tbeorics ofCompeDSltion-• In: R.G. Frey" C.W. Morris, eds. t

liIIbiUry tIIId RnpotuibiUry: Essays in Law and Morais, Cbapter 7 (Cambridge:
Cambridge University Press, 1990) at 257.

III As it is stated in tbc Introduction. for tbe purpose of tbis tbesis, me ward
-compensation· dcnotes a1l types of redress material aod non-material, for vidims of
buman ripu violations.

U9 See GoodiD, supra, note 117 It 264.
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travel.

While compensation for property rights violations could fall iota both

eategories~ compensation for the violation of a rigbt of liberty or for other personal

injury could ooly he compensated onder the second. Howevery compensation for non­

pecuniary losses cannot create a situatioDy as if the original injury bad oever

bappened. While compensation can be given for surviving family members or for the

ecooomic contribution of the deceased family membery substitute compensation for the

last loved one is impossible. Tberefore, compensation for non-pecuniary losses cao

onIy he a symbolic, token amount. -Since identity is bound up with symbolism, a

symbolic gesture may be as important to people as any materiaJ compensation. -120

If compensation for buman rigbts violations, other tbao property rigbU

violations, does DOl objective1y ·compensate- the victims, is there a need for 50ch

compensation al air! The answer is yeso Compensation serves a symbolic purpose,

alIeviating some of tbc bumiliation suffered by the vietims. Compensation may aIso

provide for rebabilitation for tbe vietims and be1p somewbat te restore their lives.

Compensation cao be used for commemorating the injustice. Compensation cao serve

an educative function for the offenders and may belp the nation of tbe offenders

restore its coUective conscience. Consistendy enforcing tbat aU buman rights violators

pay compensation ta tbeir victims, couJd bave a preventative function as weil.

Moreover, die wiIliogness ta compeosatc cao rebuild astate's international reputation

and it may encourage greater state responsibility.

At the end of World War n, there was a strong opposition to the Germao­

Israel taIks on compensation. The oppooents argued, that the put cannot he changed,

and DO compensation would he enough for the injustices of the Holocaust.

Ta staDd on the premise tbat the past cannot be cbaDged is ta ignore

die fact tbat people and communities live wbole lives, not just series

120 J. Waldron, -Superseding Historie Injustice- (1992) 103:1 Ethics 4. al 7.
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of momentary events, and tbat an injustice may blight, DOt just hUIt,

sucb a Iife. IDdividuais..• build DOt only for tbemselves but for future

genentioDS... Why DOl tberefore cbange the present 50 tbat it looks

more lite the present tbat would bave obtained in the abseoce of the

iDjustice?121

Having said tba~ we would Iike to raise a disturbing issue. Although, we

believe tbat compensation eventuaUy belps a natioD to restore its collective conscience,

pan of tbat process is tbat the DOD-repelltiDg violators, or tbeir foUowers, will voice

tbeir disagreelDellt and migbt go as far as acting out sucb feelings. To ttanslate tbeory

to aetual events, one does DOt even bave ta look at the actions of eitizeos of

traditionally IOti-semitie countI'Ïes. Avraham Burg, bead of the JeYtish Agency

received a death tbreat in Switzerland alter statÎDg tbat he would Dot resume talks with

Swïss autborities until the Swîss President apologized for bis statement according 10

which Switzerland is beiDg blackmaiJed ta offer funds for Holocaust survivors. l22

In SwitzerlaDd, shwasticas were painted on beadstones of local Jewisb cemeteries, aets

which bas Dot been seen for a long tîme. Under the survey published by a Swïss

week1y, L'mustt~t 123 wbicb asked: wbat is the motivation of Jews in wantiDg 10

reexamine the compensation issues, 52~ of Swiss answered tbat the Jews ooly want

mooey. 19~ thought tbat the Jews wut te mate an example of Switzerland, and that

way draw public attention ta Switzerland away from their problems with the

Palestinians.. Only 42" tbougbt tbat the Jews want Switzerland ta admit tbat tbey

made a mistake baDdling Jewisb assets.

Wben a President of a genera1ly moderate nations makes such a statement~

wbat can ODe expec:t from the ordiDary citizens? However, by raising the issue of

compensation, SwîtzerImd bas to do SODle public soul searchiDg. The Swïss

121 See WaidroD, supra, IlOte 120 at 7-8.

122 B. Tsur, -Burg reccivcs death tbreat; Swïss agree 10 set up Holocaust fund­
~J~rustlkm POSllnt~mtlIiOlllll Edition (1 February 1997) 24.

123 -Folytatddik a vila 1 rabolt lI'IDyrôl- Er~c (June (997) 7..
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government could DOt afford ta stay silent after the President's stalemeut, and alter

apologizing, choose ta establisb a public relation office which will supervise officiai

re1eases about the compensation process.. WIw was said in privlœ for 50 years.

became publicly IINcceptable. Tbat iuelf is an achievement. When an. opinion is

expressed only in privaœ, DO ouuider CID express COUDter opinions. When such

discussion becomes public, tbe other side is able te present its argument as weU. That

way a dialogue S1artS, which couJd lad ta greater justice.

Tbe compensation process migbt cause aoti-Iewish sentiment and auacks. but

only in the shon tenD. We do DOt believe tbat people who barbaur mti..Jewish

feelings for 50 years wouJd abandoD tbem as a resuJl of the compensation process.

However, we S1I'ODgly believe mat our onIy chance ta ensw-e tbat 50th borribJe things

will Dever bappen again is to iDsÎSl tbat the younger geoeration laJow wbat bappened.

We bave limited. or iD some countties DO means al all to forbid the dissemination of

racist or otberwise anti..buman ideas. Therefore. we bave ta make sure mat the

buman side is aJso bard. The compensation process is an excellent opportunity ta

ensure tbat the next generation will bear the voices of the victims too.

B. COMPENSATION IN INTERNATIONAL LAW' THE LEGAG OF THE

GERMAN COMpENSATION

The notion of compensation for propeny rigbts violations is DOl a Dew legaJ

instrument.. Il bas roots al least as far back as RollWl law. 12. However, the legaJ

concept ofcOmpensaliOD for buman rights violatioDS resuJtÎIlg iD aon-peamiary losses

is a deveJopiDg CODcept. By WW Il. iDtematiooallaw cJearly govemed violations

commiued by ODe SUle against anotber Slale or apiDst citizeDs of lDOtber Slale.

However, me question emerged duriDg the Holocaust wbether a state could bc

compelled by iDœraationailaw ta compeDSlte its own citizeDs.

12. G. Weis. -Restitution Through me Ages- (Noah Barou Memorial Lecture
1962) (London: WJC, British SectiOD. 1962) Il 7.
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Tbere are historica1 precedents wben a state made restitution to per50ns who

were its own citizens al the tilDe of confiscation of their property. l:l' If one

examines tbe period preceding the 20tb century, one will fiDd that in generaJ..

provisions for restitution ofproperty were included in most treaties concluded between

The Treaty of Weslpbalia, in 1648 and the Final Act of the Congress of Vienoa, in

1815. However, the peace treaties between 1815 and WW [ did Dot contain 50ch a

provision. In 1920, the Treaty of Sevres included provisions DOt ooly about the

restitution of property, but it aIso ruled tbat the beirless properties of per5OOS, mostly

from tbe Armenian minority, who were exterminated by the Turks, should he

ttansferred ta the community of wbicb sucb owners bad been members.

Restitution of property confiscated on political grounds is not a

measure of rare occurn:nce, and certainly DOl an event unique in

history, as was believed in 1945. Restitution is claimed and effected

wbenever the political situation is sucb as to render il possible ­

sometimes even after a loog Iapse of time, as the example of the

Huguenots bas shawn.126

Restitution decades alter the original injustices is DOt a new development of the 20th

century. Restitution funds were also established before WW Il ta bandle

compensatioo claims as weU. -In cases wbere the State assumes tbe burdeo of

compensation, il oftcn limits its liability ta the amount ofa fund specialJy appropriated

for tbat purpose. -121 However, up 10 WW Il, states were responsible ooly 10

injuries to aliens.. DOt to tbeir own citizens, based on the theory tbat an injury 10 an

alien was an injury ta the state of die alleu's nationality. This left DOt ooly stateless

12' George Weis, who was the Secretary-CieDeral of the Austrian Relief Fund after
WW Il, gives a short summary of sucb cases. See Weis. supn, note 124.

126 Between 1790 and 1825. French law provided restitution of properties of
Hugueaots and otber emigrants.. wbose properties were confiscated after 1666. See
Weis, supra. note 124 al 10-17.

121 G. Weîs, -Restitution Tbrougbout tbe Ages- World J~ry (January-February
1963) al 14-15.
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persoos, but a1so the nationals of an offending state, witbout protection.121

During World War Il, autbors who tried 10 justify intervention 00 bebalf of

stateless persoos and nationals, who were persecuted by tbeir own St3te, based 00 the

rigbt ta interveoe 00 the so-caUed "genenl principles of Iaw recognized by civilized

nations" and on bumanitarian law. Il was argued tbat Germany should pay

compensatioo onder intemationallaw. Dr. Nebemiah Robinsoo, head of the Institute

of Jewisb Affairs of the WJC, argued tbat DO country can confiscate property witbout

JUSl compensation onder me commoo law of civilised nations. l29 Dr. Siegfried

Moses, in bis book, The Comptnsation Claim of lhe Jews (1943), asserted tbat

compensation after World War Il sbouId be different from the Treaty of Versailles of

1919. Compensation and indemnification sbould he granted ta all vietims of injustice,

DOt ooly citizens of the vietorious powers. Il sbouJd include citizens of Germany

itself. 130 They bath argued for compensation for oot only individuals, but also for

the Jewish communities. Dr. Moses aIso advocated for an international organization

ta bandle compensation. There were two other experïenced legaJ scbolars who

examined the issue of compensation from the intemalional legal poinl of view.

Seigfried Goldschmidtl31 argued tbat tbe iDdividual sbouJd be recognized as a subject

in international law. Hugo Marx112 suggested that German Jews sbould be classified

as mînorities, and tberefore be proteeted by international law. At tbe same time. as

il was quoted above, George Weis, wbo was the secretary..Qeneral of the Austrian

Relief Fond after WW Il, found historical precedents for compensation.

121 T. BuergenthaJ, InttmorionaJ HIII1f/J1I Rights (St. Paul: West PublishiDg Co.,
1988) al 11.

129 Or. N. RobinsoD, -lndemnification and Reparations: Jewish Aspects- (1944).
See Schwerin, supra, note 81 at 487.

130 N. Bentwicb, -Nazi Spoliation and German Restitution: The Work of the
United Restitution Office- 10 Yearbook of the Leo Beack Institute 204. al 207.

1]1 "Legal Claims agaiost Germany: Compensation for Lasses Resulting from
Anti-Racial Mcasures- (1945). See Schwerin, supra, DOte 81 al 487.

ln -ne Case of die German Jews: A Legal Basis for the Claims of the German
lews Agaiost Germany· (1944). See Schwerin. supra, note 88 al 487.
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As WW Il was progressing, il was clear Dot oo1y to the Jews, but also to the

intematiooaJ legal community that ta redress the violations canied out by Hider's

Germany would require substaotially more effort tban wbat the international legal

community bad ta face after WW 1. [n 1943, Rapbael Lemkin133
, proposed tbat the

foUowing was needed:

an administrative-judicial machinery for the restoratiOD oftbe property

ta dispossessed penons of occupied countries, oamely, one

international property restitution agency, national property restitution

agencies in each interested country, and property restitution tribunals,

bath national and international. 130&

Lemkin a1so stipuJaIed tbat German companies who exploited workers from the

occupied countries, or the German State.. sbouJd reimburse the exploited workers.

The ÎDteDt of the international community to press for compensation wu first

expressed in tbe Inter-Allied Declaration Against Acts of Dispossessioo Committed

in Territories Under Enemy Occupation or Control, issued in London. 00 January 5,

1943. The piao of compeasation was made tangible by the Final Act of tbe Paris

Conference on Reparation on December 21, 1945 (the -Final Act-). Under tbe Final

A~ the loter-Allicd Reparation Agency should provide from seized German assets

op to the amounl of USS 2S million ta assist Nazi victims. The fuDds were not ta

be used to compensate individual claims, but to rebabilitate and resettle vietims. The

Paris Reparation Agreement provided two more bases for refugee assistance: -non­

monetary gold- (aU gald and otber valuables taken by the Nazis from individuals,

mostly Jews) foond in Germany, and beirless asseIS. Recognizing that most of the

Holocaust survivors were of Jewish origin, under Paragrapb A of the Five Power

1]] a -noted Polish scbolar and attorney-, who prepared bis study for the Division
of Inta1lational Law of the Camegie Endowment for IDtemational Peace. See R.
Lemkin, Arts Ruk in Occupi«l~ (New York: Howard Fertig (973).

134 See Lemkin. supra, note 133 al Preface.
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Agreementl35
, tbey received 90~ of the USS 25 million, 9O~ of non-monetary

gald, and 95~ of beirless accounts. The fonds were transferred ta the JOINT and to

the Jewish Agency. The looted and beirless property was auetioned in Europe and in

the United States. Over USS 3 million was received from the auetioned a.ssets. I16

The Final Act and the Five Power Agreement established a precedent of

retuming Jewisb assets to Jewish organizations, for the benefit of all Jewish survivors

of Nazism. OrganjgtioDS within the Allied cootroUed territories began ta distnbute

restitute beirless Jewisb assets after the war. In some countries. the local lewish

communities became the successor organization for beirless local lewish assets.

Besides Hungary, Italy, Greece, Holland and Poland foUowed tbat road.

ln 1951, the pügbt of survivors of Nazi concentration camps wbo bad been

victims of scieotific experiments received special attention in the United NatioDS. l'be

Economic aod Social Council appeaIed to the German govemmenl to consider making

tbe fuUest possible compensation for the injuries suffered, onder the Holocaust, by

persons subjected to the S<KaIled scientific experiments in concentration camps.137

The German autborities offered in tbeir response assistance ta tbe vietims of

experiments wbose bealth bad been permanendy împaired, even if they were ineligible

for compensation onder the German compensation laws in foree, wbetber because tbey

Iacked residentia1 qualifications or because the time-ümit for submission of

appüeatÎons bad expired.

ln Ta beJp implement lbe FiDaJ Act of tbe Paris Repantion Conference, five
Allied powers, France, the United Kingdom, Czecboslovakia, and YugosJavia, in
consultation witb lbe Inb:r-Governmental Commitlee on Refugees, worked out me
plan of tbc Five Power Agreement on Reparations for the Noo-Repatriable Vietims
of Nazism, (tbe -Five Power Agreement-) of 14 JUDe 1946. See S. Rubin, A.
Schwartz. -Refugees lDd Reparations- 16 Law and Cooremporary Problems 377,
al 379.

136 See Rubin, Schwartz, supra, DOle 136 al 379, 386.

131 UN ECOSOC Res. 19S1/353.
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Although neitber the United Nations~ nor the intcrDational community put

pressure on Germany 10 enter ioto an agreement with Israel, the Luxembourg

Agreement was signed in 1952. The Luxembourg Agreement is a unique international

agreement. Il is sui geuris in the bistory ofdiplomacy and public international law.

At tbe signing of the agreemen~ tbere were no diplomatie relations between the

parties. Il is DOt a lypical reparation agreemen~ because Israel was never al war wim
Germany. One of the otber significant aspects of tbe Luxembourg Agreement is that

il contains DOt ooly the treaty between Germany and Israel~ but tbrough Protocoll and

I1~ the Luxembourg Agreement aIso govems payments given by Germany to the

CIaims Conference~ and 10 individuals. In tbat sense. the Luxembourg Agreement~

and its implementation tbrouglt the German compensation laws~ cao serve in the future

as a mode! for the protection of individuaJ buman rigbts on tbe international level.

Tbere is aoother lesson ta leam from the agreement between Germany and the

Claîms Conference. In a vohmtary action~ the German State recognized the Claïms

Conference. as a represeDtative body of a group of individuaJs. Tberefore, the

German example aJso serves a mode! of recognizing group representation of

individuals on the international leveJ~ wbich streogtbens the individuaJst position in

seeking remedy. In tbe Luxembourg Agreement a group, representing the interest of

individuals. was a1so a partner 00 the international level regarding buman rigbts.

Wben an iDdividual stands against a state. his\her positioo is very weak. If we wanl

a sttooger defeuse of buman rigbts, than we bave 10 let groups advocate for die

buman rigbts of individuaJs.

The Luxembourg Agreement wu a contribution 10 soft law, wbieh could be

the begiDning of cuRomary international law. Altbough soft law bas DO legally

biDding effect~ if it is fol1owed, tbe oorms cao evolve ta he part of CUSIOmary

intauational law. Tbere are many instances in the put 4S yeus. wben a COUDtty

gave compensation to its own citizens. or to a group of its citizens~ or negotiated witb

an organiDtioo representiDg tIle vietims.

DuriDg World War Il, Americans of Japanesc aocestry were evacuated from
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the West Coast for security purposes. Uoder the American-Japanese Evacuation

Claïms Act of 1948, evacuated persans received compensation for certain real or

personal property, wbicb was damaged or lost as a result of the evacuatioo.

However, it took aver 40 yeus for the U.s. Coogress to offer the natioots apology

and at least symbolic compensation 10 the vietims for the deprivatioD oftbeir freedom.

AborigiDal claims were compensated in the United States, Canada and New ZeaIand.

Compensation was also offered in Latin American countries. l31 Sïnœ the 198O's.,

severa! Latin American regimes with serious record of buman rigbts abuses bave

colJapsed. As a resuJt of tbeir reintegration into tbe world community of democratic

states., tbese Latin American countries like Chile. Mexico, Nicaragua., and Argentina

enacted legislation compensatïng tbeir own citizens for human rigbts violations

committed by the previous govemments. ln Cbile, the National Coemission for

Trotb and Reconciliation was establisbed by the new govemment in 1990 t and the

National Corporation for Reparation and Reconciliation was ereated in 1992. An

additional Iaw a1so provides pension, medical and educationaJ beoefits to assist the

relatives of tbe vietims of buman rigbts violations. In ArgentiDa. the 1991

compensation law provides compensation for injuries and damages suffered by

unlawfully detained persons. It took 45 years, but the German example was aIso

followed in Europe. First former Communist countries legislated compensation laws,

wbicb will he discussed beJow. Tben otber European countries., 50ch as France and

Norway., offered some redress to tbeir Holocaust survivors.

However., the problem witb tbese efforts, is tbat most of the govemments

offering compensation deny tbeir liability to do 50. They offer a graria

compensation. Wben a srate would DOt wanl to admit any wrongdoing or oegligeoce

but would like to mUe, as a bumanitarian gesture, compensation.. tben il opts for

compensation ex gralÛJ, compensation on a voluntary basïs. l39 One cao argue tbat

even in cases, where clear culpability exïst, a grada compensation could be a

III UN ECOSOC, ElCN.41Sub.211993/8 at 46-47 [bereinafter UN ECOSCX:
1993/8).

lJl) L. PoItmess, -Compensation el graria in the Vincennes incident- 6:4 Public
Affairs Quar1a1y 401 .
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practica1 cboice, e.g. Iegai proceedings wouJd take too mucb lime, and the victims

would not live ta see the result. However, ex grada compensation deprives the victim

of any bona fide redress, and gives a chance 10 the wrongdoer ta disguise its

respoosibility. Ex grada compensation is more a politica1 performance, tban a legal

aet. It does DOt address the UDderlying WI'Ongdoing. -No tacts are found, DO

conclusions of law are draWU., DO judgement is entered, and DO opinion is wntten...In

otber wards we sacrifice justice for efficiency and peacewI40

Admission of guilt is ofteo, just as important as the compensation itself. In

some ways., il belps to close a dark cbapter of bistory, it aids the reconciliatiOD

process, aod it aJso belps the vietims ta come ta term wim tbeir injury. AD example

of the usefulness of admitting liability is Switzerland. F~ after World War Il,

Swîtzerland gave some fonds for bumanitarian aid (to the refugee organizatioos),

witbout admitting its oppressive mie. LIter Switzerland gave more ta sett1e

international daims. Tben offered ex graria compensation without any admission of

guilt. Recendy, Switzerland bas establisbed committees to researeh its role during

WW II. with the possible outcome of its admission of wrongdoing, as this may finally

bring SODle peace to victims....1

AckDOwledgiDg Iegalliability migbt be politica11y unacceptable to the nations

involved. However, -(a) practice does DOt became a rote of customary international

Iaw merely because il is widely foUowed. It must ,in addition. he deemed by states

10 he obligatory as a matter of Iaw...141 For tbat reason argumenb cao he made tbat

compensation altbougb widely followed, bas DOt become an intematiooallegaJ norm.

Moreover, tbere were DO writtcn ruJes on COmpensatiOD in intematiooal law, only an

evolving practice, and such practice is far from uoified. Tbere are ooly few

140 J. Coleman, C. Silver, -Justice in Settlements- 4 Social Pbilosopby and Policy
106. See Portmess,~ note 139 al 402.

'41 Sec more about Switzerland below t at section IV.C.1. Claims Regarding
Foreign FinanciallDstitutions and InsuraDce Companies, Switzerlaod.

142 T. Burgentbal, H. Maier, Public Int~mat;OIUll Law (St. Paul: West Publishing
Co.., 1990) al 23.
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international norms, which could he applied in compensation cases. One of tbem is

the norm ofproportion. The compensation should he in proportion, involving human

rights cases, te the loss of right it intends to repaîr. (t is easier ta decide the amount

of compensation wben a materiaI right was violated. However, in cases of vioiation

of freedom or life., wben non-materîa1 righlS are violated, the amount of redress is

bard to decide. A1tbougb the entity wbose right was violated bas the rigbt of

compensation, tbe violator will decide bow much it will give. Tberefore, any

measure of compensation is bard 10 impose on the violator. The wbole issue comes

clown to the agreement between the violator and the victim. Tbere are international

sanctions which couId be used to pressure the violator. However, wbo will decide

wbetber the sanction imposed on the violator is in proportion to the violation?

At the end of the 1980'5, realizing the importance of compensation, and the

lact of appropriate attention to the importance of compensation, the issue of

compensation became the subject of 1ega1 discussion al the United Nations. The

question was raised wbetber compensation sbould be codified, or it is "aJready a

general principle of Iaw recognized by civilized nations" .143 Altbougb international

legal insttuments ca11 for compensation for tbose who are the vietims of gross

violations of Roman Rigbts, tbey do DOt set die standard for 50ch compensation.

For examplc, the U.N. caUs for -effective remedies- for injustices tbrougb Art. 8.

of the UDiversaJ Declantion of Homan Rights: "Everyone bas tbe rigbt ta an

effective remcdy by me competent natiooai tribUDa1s for aets violating die fimdamenfa1

rigbts granted bim by die constitution or by law." However, -effective remedies­

could be interpreœd many ways. Tberefore. the U. N. SulH:ommission on Prevention

of Discrimination and Protection of Minorities en1J'USted Mr. Theo van Boven te

undertake a study -conceming tbe rigbt to restitution, compensation and rebabilitation

for vietims of gross violations of human rigbu and fuDdamental freedom-.

143 J. DeUer, Bricf Discussion Paper, Conference of the Canadian Human Rigbu
FOUDdation on Compensation ta Vietims of Human Righu Violations: A Caoadian
rnitiative (Ottawa, 29-30 May 1989)(uopublisbedl .
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Mc. van Boven presented bis study in 1993, al the U.N. I
," The study

concluded tbat only infrequent and minimal attention is given ta the issue of

compensation of the victims of human rigbts abuses. The perspective of the victi.m

is often overlooked. The autborities consider the issue of compensation too

complicated and too inconvenient ta implement it in reaI tenns. Tberefore, van Boven

suggested tbat the United Nations sbould set the standard. After extensive

consultation, the fast revised set of basic principles and guidelines on the right 10

reparationl
4.5 for vietims of gross violations of buman rights and humanitarian Iaw

was published in 1996.I~

Uoder the guidelines of the U. N., every state sbaIl mate sure tbat its legal

system provides prompt and effective legaJ procedures of :-eparation for vietims of

buman rigbts abuses. Applicants for compensation may include iDdividual victims or

a group of vietims, me immediate family or the dependants of victims, even •groups

of per50DS cODDeCted witb the direct vietims·. The measure of reparation sbou1d be

expeditious and fuDy effective. Such reparatioD sbouJd remove or redress the

consequences of violations, and may serve the purpose of prevention. Reparation

sbaIl be in proportion ta me violation. No statute of limitation sbouId apply for

buman rights violations as long as effective remedy is unavailable. The possibility

and procedure of reparation sbouId he widely publicized, and the applications for

reparation sbouId be diligent1y deaJt \Vith witbin an appropriate time period.

Reparation sbaIl include restitution: the re-establ.ishment of the situation tbat exisœd

before the violation; compensation: redress for economicaUy assessable damage;

rebabilitation: medical, psycbological, legaJ and social services; and -satisfaction and

144 See UN ECOSOC 1993/8, supra, note 138.

14.5 [n coDDeCtion to the U.N. guide1ines on reparatioo for gross human rigbts
violations, reparation includes: restitutiOD, compensation, and rebabilitation.
Restitution meus: die re-establisbment of the situation existed befote me violation;
compensation meus: redress for economica1ly assessable damage; and rebabilitation
meus: medicaJ, psycbological, 1ega1 and aIso social services.. Sec UN ECOSOC,
48th Sess., E/CN.4.1Sub.211996/17 Il 4 [bereiDafter UN ECOSOC 1996/17].

146 see UN ECOSOC 1996117, supra, note 145 al 3-S.
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guarantees of non-repetition· .

The U. N. guidelines and principles of compensation clearly foUow the nonns

establisbed by the German Compensation Laws. as a result of the Luxembourg

Agreement. and the international praetice since. However. it could DOt answer sorne

questions raised as far back as 1989.141 If the statute of limitation does DOt apply

for buman rights violations as long as effective remedy is DOt available. could claims

of lDCient injustices he brougbt to attention'l How wood the international community

force an offeoder State to pay compensation witbout coosideriDg the offender's current

and future ability ta pay? Sbouid the compensation take the fonn of coUective or

individual settlements? If individual settlements are cbosen. sbould tbere be a blanket

amount given to each survivor or sbouId eacb case be settled on its own merlts?

Probably the most cOIItroversial issue is. bas been, and will he the appropriate

amounL ldeally, tbc compensation sbouId be sufficient ta a110w me vietim ta become

compensated and rebabilitated. Whüe it is notoriously difficuJt ta measure non­

pecuniary losses, Iike~ suffering and cmotiooal distress, property restitution could

produce equally numcrous problems. Wbat rigbt bas the boua fide third party bolder

against the wrongdoer1 Wbat about the bona fide creditor who's rigbts are secured

by tbat property? Wbat if tbe property is DOt in tbe original form? Wbat ta do witb

special property rigblS9 wbich bave a time period~ Iike~ copyrigbts, and

licences? Whüe tbese questions will realIy decide wbetber a compensation scbeme

served ilS purpose or DOt. tbey cannot he answered in a global manner. They must

he answered in every individual cases of compensation.

The feastbility of the United Nations principles and guidelines ofcompensation

will depeod upoo tbe social, political, ecanomie, and otber circumstaDces of tbe

parties to each case. Full repossessioo are unlikdy in any situatioo. Compeusation

for property is exttemely difficuJt ID asscss, and in a wide scale violation it is DOt

possible 10 deal witb every case separately. 1bcrefore, global fuDds are a better

option. ne amouat of any global fond sbould relate to bow mucb wu aetually I~

•.., See [)eUer. supra, DOle 143•
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but eacb individua1 seulement should be more lite rebabilitation, taking mto
consideration tbe current needs of the vietim and his\ber family.. And a representative

entity sbould deal witb the coUection of claims and with distribution.

Despite sbortcomings of the German compensation process, and the fact tbat

DO full compensation cao ever be accomplished, a very important notion bad been

establisbed. The moral rule of compensation, wbich was rare1y fulfilled by Iegai

means in bistory, resuJted in the tint comprebensive Iegai system of compensation,

enacted as a response ta the borrible deeds of the Holocaust. -Wbat bas been

accomplisbed marks an bisIoric DlÜestone in international morality· said Dr.. Israel

Goldstein, president of the American Jewish Congress.14 However, almost fifty

yeus after the Luxembourg Agreement, the international community sbould take the

next step, and make sure tbat the mie of compensation becomes avaiJable to aU

vietims of bUIDID rigbts abuses as an international Iegai DorOl.

1. The Wood Jewish Restitution Organizatioo

After 1989, wben the former Communist black govemments bad te reexamine

property rigbts, many came ta tbe cooclusioa tbat tbey first bad te deaI with the

question of restitution of property confiscated or nationalized witbout compensation

by the ComIDllnist goveraments. It gave an opportuDity to reactivate efforts te

reclaim Jewish properties. Jewish propenies were confiscaled by tbe Nazis and most

of tbem were oevel" retumed to me survivors or to tbe representative body of beirless

property.. ff restitution took place ript after die ww n, tben most of tbese properties

were lata" oatiooalized by tbc Communist govemments. The post-Communist

governments 500ft realized tbat it would be impossible ta n:dress only oationalization

by die former Communist govemments aod IlOt coofiscations by me Nazis. Howevert

tbe Iact of n:aI inteIItion ID compensaœ Jews, tbe sbortage of tilDe, and of any in

depd1 researc~ meut tbat tbe former Communist couotries reacbed solutions oftal

'4 B. Ferencz, -Restitution ra Nazi Vietims - A Milestoae in lnta'Dationai
Morality- ln: H. ScboeidenDan., 1Wo ~ratiOlJS in P~etiw: NOIDb~ EW!1IIS and
TmIds 1~/956 (New York: Monde Publisbers, IDe.. , 1957) al 310.
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discriminating agaiDst lews. The new legislatioD was often in violation of the

constitution of the eoacting countties, it violated basic laws of ownersbip., and was

often iD breacb of existiDg intemationallegal obligations.

From the beginning, international Jewish organintions, were foUowing the

legislative works of the East European governments. They saon rea1iz,ed, that the

local Jewisb communities need belp to adequately represcnt tbeir claims in negotiating

wim tbeir governments. They captured tbe importance of fast action and establisbed

an organization, the World Jewish Restitution OrganÎution ta aid and coordinate the

oegotiation process between East European governments and represeDtatives of local

Jewish communities.

The Wood Jewisb Restitution Organization (tbe -WJRO-) was establisbed as

a non-profit organi7JItion in Israel, on July 29, 1992. The Founding Members of the

WJRO (the -Members-) are: tbeJewish Agency; The World ZionistOrganization; tbe

World Jewish Congress; The American Joint Dislribution Committee; the CIaims

Conference; S'Dai Britb International; The American Gatbering of Jewish Holocaust

Survivors; md tbe Ccntcr of Organizations of Holocaust Survïvors in Israel. The

president of the WJRO is Edgar Bronfman.. the president of the WJC. The WJRO

bead office is in lerusalem., bowever, New Yart aod Vienna bost representative

offices. The original aims of WJRO were:

Ta create a voluntary internatiooaJ Jewish organizatioo wbich will

ceotraJizc and coordinaIc me efforts of me Members in tbeir attempts

ta belp recover iodividual, commuoaJ and organizationaJ Jewisb asseu

iD•.• [The coun1ries in the territory of the former U.S.S.R., Albania"

Bulgaria, Czecboslovakia, Huogary, Po~ Former Eastern PolaDd

and Romanian Aleas wbicb were cedcd ta tbe USSR under the 1939

Hitler Slalin Pact, Romania, Yugoslavial •.. and ta arraoge for

compcosatioo for personaI suffering of Holocaust survivors residing in
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or originating from tbose areas.149

However.. wben the issue of compensation exploded. and affected many

countries, tbe WJRO expanded its objectives pursuing the rate of the Swïss bank

accounts of deceased Jewisb vietims of the Holocaust. and of me heirless properties

mllen by the Nazis and a1legedly deposited at Swïss banks. and in ether locatioDS.

In light of recent discoveries" the Wmû aJso UDdertook the task of reclaimiDg

abandoned and looted propertics, and most of the cases of beirless properties ofJews..

not ooIy in the former Communist countries. but also in Western Europe. includiDg

Belgium, France, Rolland and Norway.

The WJRO bas assigned tasks by me Rules of Association, accordïflg to wbich

the WJC assists the WJRO with the coordination of communications bath with the

local Jewisb communities and with the govemmeots al issue. The JOINT be1ps the

Researcb Committee. The Jewisb Agency administers the activities of WJRO. The

C1aims Conference puIS at WJRO'5 disposai its expertise in restitution and

iDdemnification, especiaIly in the negotiating process with the Federal Republic of

Germany and the govemments of Eastern Europe.

The WJRO signed an agreement with the State of Israel concerning cooperation

and coordination between tbe WIRO and Israel.

l'be State coosiders itseIf ta be the natunl and principal heir to Jewisb

public property aod~ wbere tbere is no ether beir. to Jewisb private

property, togetber witb tbe local Jewish communities and the Jewish

People.l~

The WJRQ wu eslablisbed to be me legaI representative of world Jewry in

1... RuJes of Association, Art. Two, and Appendix A.

l'CI L. WeiDbaum, Rigbting an Historie Wrong. Restitution of Jewish Propeny iD
CeDtralIDd East Europe (Jen'51lem: lDstitute of tbe World Jewish Congress, Policy
Study No.l., 19(5) al 12.
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regard to cwms of Jewish properties. Its locus standi is based on Art. 3 of Protoeol

No. 2 of the Luxembourg Agreemen~ between the Federal Republic ofGermany and

the CIaims Conference. Moreover, the WlRO is recognized by aU major intematiODal

Jewish organjzatioos, and is aIso recognized by the governments and local

representatives of die East European COUDtries, by the European Parliamen~ aod by

the Uniœd States of America. Altbougb, some ofthe Hungarian Jewisb organiations

'Nere DOt eager to recognize the WlRO as tbeir representative body, after recoociling

tbeir different views as to the goal of the WJRO, tbey aU came to an agreement. The

ooly Jewisb group, 50 far, who is unwilling te accept the represeotation of the WJRO

is the Satmar bassid community of Williamsburg, New York. The Satmar bassid

community frequently takes positions conttary to otber Jewish groups and

organizatiODS. In the Cali of 1996, tbey decided to Iaunch a class action suit against

the Swiss baoks al U.S. Federal Court, instead of expecting iDdirec:t compensation

from the WJRO. This Iawsuit will be discussed in connection with Switzer1aDd

below.

The WJRO is active and bas sigoed cooperation agreements with the

representatives of Jewish communities in Hungary, PoIaDd, the Czecb Republic,

Siovakia, Romania, Bulgaria, Belarus, latvia, Litbuania, Moldova, Russia, and the

lJkraiDelJl
• The WJRO bas organiu:d a networt of local aetivists in SODle of tbese

counUies ta do n:searcb, and the Instituœ of lewisb Affairs, wbich is a research

iostitute based in London, prepares studies on enactaI and drafted East European

legisJation.

However, the progress made by WJRO is inevitably slow. Restitution is DOt

in die interest ofdie former Communist govenuneots. Most of tbem try ta keep good

relations wim tbe WJRO, beiDg afraid of intematiooal reac:tion. Tbe former

Communist countries have DO adequate fiDancia1 means to back an aetuaI

COmpeasatiOD package. Moreover, most of tbe citizens of tbese countties would DOt

l't L. Weinbaum, -Rigbting an Hisloric Wrong- J~rusaInrt Post (1 January 1993)
at 12; aad according ta Mr. livie of tbc WJRO.

74



•

•

support full sca1e compensation for Jews.

The aetivities of tbe WJRO are acknowledged world wide. The European

Parliament expressed its support of the organizatiooy and the United States

Govemment even establisbed the Special Envoy of the Department of State on

Property Restitution in Central and Eastern Europe, dea1ing with compensation

mattel'Sy belded by U.S. Under Secretary of Foreign Trade, Stuart Eizenstat

However, the WJRO relationships witb East European Jewisb communities are DOt

witbout trouble. The local Jewisb communities are arguing tbat tbey know tbeir

govemmeut and the fiDaDcial possibilities of tbeir COUDty, and tbey do DOt wisb to

pressure for full scaJe cOmpeasatiOD. The WJRO argues tbat tbe local communities

canoot Corfeit the rigbt of compensation of Jews DOt living in tbeir COUDtry 9 DOt ta

mention tbe inberitance of tbose, who perished in tbe Holocaust We agree with the

position taken by the WJRO. However the representatives of the local communities

and the WIRO bave to work togetber. Once ail organjutioDS representing Jewish

interest unite, tbey cao represent more effectively Jewisb claims, as it bappened in

Hungary.

c. OUTSTANDING CLAlMS Of HUNGARIAN HOLOCAUST SURVIVORS

1. Claims regarding foreign financia1 institutions and insuraDce companies

Switzerland is onIy one oftbe -neutral- countries, wbo profited from the Nazi

killing macbinc. Tbere were otber COUDtries, likc Portugal, Argentina and Sweden,

wbo indirecdy aided me German war eff~ aud who belped die Nazis in Iauodaiog

tbeir lœtal wealth. Our resean:h concentrates on SwitzerlaDd because il was die

place wbere lDOSt of tbe Jewisb lDd Nazi foreign accounts were opened, due ta the

famous baDk scaecy IaVi of me COUJIIry. Switzerlaod is also die COUJIIry wbicb bad

the most ta Jose, wben, since 1995, intematioaaJ pressure forced banks ta examine

tbeir role duriDg and since WW n regarding Jewisb and Nazi 1CCOUIItS•
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Switz~rIand : secret /lQnk Accounts

Tbere are four separate issues regarding Swîss bank accounts:

1. Tbere are accounts and otber financial investmeots al Swiss banks.

wbich were opeoed by Holocaust vietims baving 1ega1 heîrs. Tbese accounts should

he retumed ta the rightfuJ OWDel'S.

2. Tbere are beirless accounts at Swiss banks, wbich were opened by

Holocaust vietims. Tbese accounts shouJd be returDed ta the appropriate

organizatioos.

3. Nazis transferred gold and other assets ta Switzerland wbicb were taken

from lews during tbe WIf. The value of the gold and tbese assets sbouJd he retumed

to the appiopriate Jewish organizatioos.

4. Nazis lootaI gald reserves of countries wbicb tbey occupied and

traDsferred tbem to Switzerland. Thal gald sbould he retumed ID tbe countties it wu

taken from.

Most of tbese assets were originally brougbt ta Switzcrland for safekeeping or

were traDsferred tbere during the war. Switzerland was reeeotly accused of hiding

accounts of Holocaust vietims, aDd profiting, more than the Swîss banks were willing

ta admit ta alter tbe WIr, from Nazi gold. ln Ta UDveil me truth. differeat

apprœcbes were tUeD. Pan of the effons were directed iota looting for tbe asseIS

tbemsclves. For examplc. looking for closed and existing Swïss bank accounts.

examiniog gald reserves of COUDtties. looking into land registries aod an coUectïoos.

Tbe otber part is researcbiDg documents. Irying to discover me bistory of the Nazi

I~ and assessiDg die amounts of looœd assets.

ACter Wood War fi. tbe Triparti1c Gold Commission (the -Gold Commission-)

WIS establisbed by the Paris Agreement of 14 January 1946. The Gold Commission

WU autborized to distribute die so-ca1Ied -1IIOIICIII'y gold- amoag COUDtties, wbose

ln See for example: R. EJmberger Ir., ·Banking: The Hunt for Nazi Gold­
NntsWtd (23 September 1996) Il 40. and J. Blitz. W. Hall. ·Swïss face pressure
over S4bn Nazi goldw rlllQlldal1üMs (Il 5epIember 1996) al 1.
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gold reserve were looted by the Nazis. Under the Gold Commission, moDetary gold

is:

ail gold wbich... was canied as part of a claimant COUDtty'S monetary

reserve, eitber in the accounts of tbe claimant govemment itself" or in

the accounts of the claimant country's central bant or otber monetary

autbority al home or abroad.ls]

Of the roughly USS 625 million worth of IDOnetary gold taken by the Nazis,

about USS 295 million remained in the banks of tbe neutral countries, especiaI1y in

Switzerland. Most of tbese fonds belong ID the former Communist COUDtries.

However" DOt even a small part of it beloogs 10 Hungary. As the Alüed powers

"found- HUDgary'S gold reserves in Austria" il was DOt iDcluded in the pool of

monetary gold of tbe Tripariite CommissiOD. Rather tbe Commission made an

exception and directly retumed the monetary gold in tbe amount of USS 35 million

to Hungary. 154 At tbe end of die wart the Allies found large amounlS of non­

monetary gold as weU. Some of the non-mooetary gold fiDds were auctioned by the

Allies" aDd me proceeds were given ta the lDtergovemmemal Committee on ReCugees.

However, knowiDgly or~ SODle of il was transferred 10 tbe Gold Commission. The

Gold Commission still bas asseIS, and the Jewisb OI'gInizatioos are CWTeIIt1y trying

to block furtber distribution by die Gold Commission. l
"

Not only did die German govemment laundcr moocy through Swiss banks, the

Wiesentbal Ceater bas a list of 334 Germans who are believed to bave hid mooey

abrœd duriDg WW U. Some of tbat mooey was dcposited in Switzerland.

Switzerland claimed until 1996 tbat tbey aIready looked for ail Nazi assets undcr a

1962 law. After WW D. Jewisb organiutioas were asking tbe Swiss govCl'lllDellt to

153 D. Wolfson, -Nazi Gold: The Legal Dimension· Il Justice 23, al 23.

154 Sc:e Smith,~ DOle 6.S al 141.

1" J. Lapid, -A barmadik birodaIom aranyâJIak; rejtSye- &te (December 1996)
al 7.
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release information on accounts beld by Jews. The estimated amount of total deposits

by Jews perisbed in tbe Holocaust was one SFR 1 billion~ or about USS 235 million.

After the war9 SwitzerlaDd retumed Jewish assets ta beirs in aD amount of about USS

13 million. This was much less tben expected. Tberefore a bill \VaS inttoduced at the

parliament 10 dea1 witb the issue. "Tbere is a buman obligation for Switzerland to

remove any suspicioo tbat sile would profit from assets left bebind by thcse vietims"

argued the spoosor of the bill al the par1iamentary debate.1j6 Under Federal Decree

of 20 December 1962 (on assets in Swîtzerland of foreiguers or stateless persoos

persecuted for reasoas of race9 religion or political belicf)9 the "secrecy law" was

partly amended. AlI banks and financial institutions bad to report by die end of

February 1964 10 the govemment about fonds deposited by foreiguers al tbeir

institutioos9 iftbe account bad DOt been toucbed since May 9, 1945. Aftcr compiling

a list. the Office for Assets of Vanished Foreigners conducted die fiDaI audit of

accounts possibly bcld by deceased Jews. The Swïss Ministry of Justice also

establisbed a special body to look into safety deposit boxes. The Swîss govemment

wanted ta avoid the suspicion tbat tbey bad profited from Nazi deposïts, tberefore tbe

law of 1962 was aIso applied ta accounIS of Nazi officials9 and ta anybody else who

bad served tbe Nazis. However9 tbe eotire investigation tumed up less tbeD USS 8

million.. wbicb wu transferred to charity.

After die 1962 Iawexpired9 iDdividuais ret8ined die possibility of asking tbe

Swïss banks ID conduct a special search for a fee of USS 80-800 per searcb.

However9 most of thcse efforts were in vain. It wu vinua1Iy imposslble to bave die

Swïss banks seareb for sucb 1SSdS9claiming Jack of proper documcntatiOO9 baDking

secrecy, ete. Altbougb Jewisb claimants had oevel' giveo op tbeir quest ta reclaim

tbeir assets9 for tbiny yeus oodûng much bappeDed. Memories of wbat bappeDed te

tbe 100Ied asseIS \Vere vague lDd most of die relevant documents were classified.

Wben Communism COUapsed9 issues IODg buried suddeaJy surfaced. Former

commuaist COUDIries' archives were opeoed. Moreover, since fi.fty yeus bId passed~

156 o. ADdcrson9 wThe Secret Bank AcCOUIIb. New Swîss Law Tbat Will Aid
Heirs of Jewisb Survivors"J~ DigtSl (June 1965) Il 70.
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Allied documenu about the Holocaust were declassified. Wbat was known in the

1940'5 by many. made beadJines as new discoveries in the 1990'5. From documents

kept in European countries and in the United States. one can learn that the Allies

foUowed the route of the Nazi 1001 and lauDdering macbine't and knew exactly wbat

was bappening.lS7 However, politica1 considerations were more important then

serving justice. In the wake of the cold war it was easy ta forget tbe sins committed

by European countries and concentrate on the "big threat- of Communism.

Questioning the Swïss position al the begiDning of the 1990'5. !bat they beld

DO more beirless Jewish assets and Nazi gold, led ta the research wbich proved tbat

the Swîss were laundering assets for Nazi Germany. Between 1939 and 1945,

German -ùnports- ta Swïtzerland amounted to SFR 1 billion.·SI Once Paodora's

box bad opeoed tben came the news tbat DOt only Switzerland, but Sweden, Portugal.,

Spain., and Turkey were a1so involved in lauDdering milliODS in looted gald for the

Nazi killiog macbine making a nice profit for tbemselves.

In 1995, al tbe 50th anniversary of the Holocaust., the survivors successfu11y

raised pubüc awarencss of tbeir tigbt. After the first reports ou me Swîss baDks' role

in WW Il aad the a1IegaIiODS tbat Switzerland did DOt disclose all information about

beir1ess Jewish accounts in 1962, iDtcmatioaal pressure lDOUIl1ed on Switzerland. The

WIRO lIId tbe WJC were foUowed by U.S. Seoator Alpboose O'Amato's efforts ta

bring public atteDtion ID the matIer. Sioce 1995, ·Switzerland- and -Nazi gold- are

in tbe beadlines of most major publications. The attaek Icft Swîss officiais breadlIess.

After tbe first sbock, Swïss officiais cbargcd the foreign media of blackmai1ing

SwitzerlaDd over tbe issue of compensatiOD., by tbreateDiDg ID intematiooal boycott

lS7 J. BIi~ w. HaU. -Swiss face pressure over S4bn Nazi gald- FilllllU:itJl 'mMs
(Il September 1996) al 1. See more about the Allies position 00 Nazi gold IluDdered
iD Switzerland: Smitb. supra. note 6S.

l'8 Gy.V., -Egy~ klizelebb 1 svijci széfekbez- Szombar (November 1996)
19•
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of Swîss banks. l59 However, after no one came ta the aid of the Swïss, the Swïss

Bankers Association and the WJC restarted negotiations. At~ it looked as if the

Swïss banks would DOt let anybody look into tbeir files and would onIy be willing to

give a certain amount to close a questiooable cbapter in tbe history of Swiss banking,

and ta clear Swïss conscÎOUS. ID 1995, Swïss banks announced tbat tbey bad found

about 744 accouDts and were willing ta transfer USS 38,7 million ta representatives

of the Jewish communities. The number and the value of the accounts seemed mucb

smaUer men wu expected, lDd the Jewish organizations couId DOt accept sucb a

proposai. Alter montbs of long oegotiations, the Swïss parties fina1Iy accepted the

establishment ofan independeat body, wbicb will e"amine the Swïss financiaI records.

A description of the Voleter Committee foUows tater.

In the meantime, tbe Jewish Telegraphie Agency disclosed1lSO tbat tbere are

files kepl on Swiss Jewish accounts even in die United States. They were traDSferred

tbere as part of die Project ·Sûebeaven" plan"I. The files are dated July 12, 1945,

aud they list Bulgarian, Croatian, Danisb, Duteb, French, Hungarian, Romanian and

Siovak owoers of Swïss oumbered-accounts, with the amounts of tbeir deposits, e.g.

Âgai and LaDdau Co. of Budapest deposited SRF 900,000. In light of a1l d1ese, the

Schweizeriscbe Ranken started ta coUect files of claims origiDating from die listed

counlries.

Altbougb Switzerlaod claimed tbat they bave DO knowledge of Jewish beirless

accounts, the appeannce of certain documents, sucb as a ooe-time list of private

accounts wim me amount deposited refutes tbat claim. A list of Hungarian citizens

wbose accouats were unclaimed after WW II was handed ove.- by Swiss officiais to

159 US rejects Swîss official's complaint 00 Nazi assets TM J~rusalDn Post
Inr~mmiOlltll Edition (Il January 1997) S. B. Tsur, ·'Blarkmail' remark baJts talks
witb Swiss- TM J~f'&ISaImt Post Inr~mmiOlltll Edition (18 January 1997) 24.

180 V.Gy. "Mû" nevet is vannak, NydDak-e a œfct1· S:zombat (Summer 1996)
al 14.

161 The -Safebaven" project aimed al preventiDg the Axis from baving access to
iU foreign assets~ irr~1ive of the origin of tbose assets•
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the Hungarian Foreign Ministry on January 27, 1997. A similar list of S3 names was

banded aver to the Polisb autborities a1so in January, 1997. Under Act No. LXIII of

1992 00 data-protection, the Hungarian Foreign Ministry could Dot publicize the list

in Hungary. In tbe meantime, the Office of the Swiss Banldng Ombudsman is

comparing the names of aU depositors wim the names on the~ ta discover if, aCter

ail this time, the aceounts cao he located.

The Banking Ombudsman's Central Contact Office (the -Contact Office-) was

created by tbe Swïss Bankers Association in 1992.162 The Contact Office was DOl

created to bandle Jewish claims. The Swïss BaDkers Association requested the

Banting ombudsman ooIy in August 1995, ta search for dormant accounts, and al the

same lime, a new Banking Ombudsman was appointed. The Contact Office bas been

accepting applications since January 1, 1996, and DO time timit is givm for the

application periode

Uoder the Sc:ptember 8, 1995 Guidelines of the Swîss BaDkers Association, a

proceeding is start.ed wbeo an individual is able ta mate a case tbat sIbe is the lega1

successor of a bant customer who, witbout the bant's knowledge, eitber died or

disappeared more tbaD 10 years aga. After a petitioner cœtaets tbe Contact Office,

s/be R:Ceives a questiOlllUlire with insIruction. After tbe questionnaire is n:ceived by

die Contact Office, die Contact Office passes it to tbe specificd bant, or in Jack of

specification ta me over 400 Swïss banks. The bant(s) are tben respoosible for

searcbing tbeir OWD datlbase witb due diligence. If the bant(s) finds positive resu1ts,

it informs the Contact Office and the petitioner. Under Swîss law, the bank(s) are DOt

162 [t is supported by the Swïss Banking Ombudsman Foundation, wbicb is an
indcpendent aDd aeuttaI body. A S-member Foundatioa Couoci1 assists the
fOUDdation. The first Blnking ombudsman lOOk office on April l, 1993. The
indcpendent aad aeuttaI Banking Ombudsman handJes claims from banking CUSIOmers
about maaers coacerniDg baDks or institutes similar ta banb establisbed in
Switzerlaod. 1be 81nting Ombudsman suggcstcd solutious are DOt biDdiDg upon die
parties. He may n:commend coasulting Iegalautboritics or instigating procecdiDgs.
He caonot let 00 geaeral questiOllS~ in cases relabng to offsbore brancbes of Swïss
banb, in busiaess and pricing questiOllS, or iD a case, wbere a court or otber autbority
is aJready învolved.
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permitted to coofirm tbat someone is not a customer. Therefore, if the Contact Office

do DOt receive a reply from tbe bank(s) within two montbs, the petitiooer is informed

about the oegative results. l63

CODttary ta popular opinion, bank secreey, under Art. 47 of the Federal Law

on Banks and Savings Banks.. is DOt vio1ated during die process. Only after the

appücant proved tbat sIhe is the legal owner or beir ta the account(s), cao the Contact

Office re1ease any infOl'llUdion about the account. In tbis way tbe banking

confidentiality is preserved.

Anybody couJd be a petitioner witbout any limitations. Not only bank

lCCOWlIS are searcbed but also cusmdy accOUDtS and safe-deposit boxes. Tbere is a

processing Cee ofSFR 100 (approx. USS 67), for the purpose of eliminating frivolous

CIaims. l64 However, tbe fee cao he waved 00 account of the petitiooer·s

circumstaaces. The questiOlUlaire, wbicb wu deve10ped wim die belp of the Swîss

Jewisb Society, bas tbree parts: (i) persona1 data and questions, (ü) information about

the relarionship bctweeo tbe applicants and tbe assumed bank CUSIOmer, and (ili)

materia1 questions rdating to the assumed bank account. The provided data bas to be

supported by copies of documents, e.g. birth certificaIe, deatb certificaIe, will, bank

documents. AIl materiaJs bave ta be submitted in English, French. German or ltalian.

Even incomplcœ questioanaires IJ"C processcd as long as tbe foUowing information is

suppüed: (i) an~ custody account or safe-deposit boxes could exist iD

SwitzerlaDd; (ÎI) me DIIDC of die original~ custody account.. or safe-deposit

box bolder; (ili) die fact tbat tbc accouot bolder is deceased or presumed dead for al

least 10 yeats; (iv) the petitioner bas die rigbt ta die accouaI.

Most of me applicants caDDOt providc the n:quisite documents. Tberefore,

IG H. Hini, Swîss Bankjng 0IIlbudsmaD, -Heirless Jewisb assdS- (Address to the
Coafereace on Banting Sec:rec:y t ZUrich, 15-17 November 1996) [UDpUblisbed].

161 Moreover, dle COIl1aCt Office n:serves tbe right ta cbarge extra fees iD case
-special eaquiries become necesmy in COIIIIeCtion wim your identificalion or
autborizatioD· .
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substitute documents or personal statements cao he submitted with applopriate

explaoation. The Contact Office accepted state1DeIl6 such as: -My oncle told me he

bad received money from my fatber and bad given it ta a courier in Budapest. who

was to deposit it in Switzerland. - Or -( recall tbat my fatber set op bank accounts; 1

don't know wbere but probably in Switzerland. - As long as tbe Contact Office

coosiders tbe application as justified9 queaioonaires are processed.l65

Tbere are several problems related ta these accOUlltS. F~ many of the

accounts were numbered accounts9 wben onIy the depositor and the bank clerk knew

the identity of tbe account bolder. In this case the bank bas ta fiDd its originallist of

the names of the owners of sucb accounts. ~ depositors often used a1iases or

codewords ta identify tbeir account. lews living in Germany or Nazi--occupied

territories were risking tbeir lives wben tbey iUegally sent fuods ta Switzer1and. They

not ooly requested numbered accounts, but frequendy used iDtermediaries ta set tbem

up. Refore 1996, wben 1 request wu made ta seareb for a dormant accoun~ baoks

onIy searcbed under the dcpositor's oame, and found notbing most of die time. Now,

after the applicant proves tbat sIbe is the legal owner or beir to die Iccount(5), sIhe

may produce a list of names under wbich sIbe suspects an account wu beld. The

banks are also doing root searcbes, e.g. M! Weiss for Moses Weiss. Second, most

of the petitiooers assume tbat large amouDt of fuods will he found for tbem. Uotil

September 1996, ooIy 1~ of claims were successfuJ and lWtrtbird of tbose accounts

beld less tban SFR 10,000 (approx. USS 6,700). Third, the banks usua1ly destroy

documents re1ating to accounts closed for ten years. It means tbat after tell years, it

is impossible to fiDd out if an lCCOUDt was cJosed properly or DOt. The bank couJd

have closed a dormant lCCOUDt on its own; lawyers or accountaots wbo managed the

accounts under power of attorney couId bave witbdraw die fuods assuming tbat the

owoer and the owaer's family perisbed in the Holoaum. Tbere are end1ess tbcories

ofwbat could bave bappeDed. However, regardless wbat bappeaed, information about

these ICCOUIIIS will DOt he found. Fourtb. since WW Il, many banks bave IDOved•

•65 H. HiDi, Address (Banting Ombudsman Press Conference, 12 November
1996)[UDpUblisbcdJ al S•
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merged, were divided, or were reorganiRd. Archives were moved, flooded, bumed

dowo, documents were misplaced or lost. lberefore, many documents simply do not

exÏSt. Fiftb, DOl everytbing deposited at Swïss banks bas a current value. Tbere were

deposits wbich bave 1051 aU their value siDce the 1930'5, e.g. papers of German

Imperial Railways, or boDds from the Kingdom of Rumania. Sixtb, there \Vere assets

of depositors üving tbeD iD occupied counmes, wbose assets were discovered by tbe

Nazis lDd were transferred ta Oamany. Seventb, one of the problems in searcbing

for bank ICCounts couId he tbat passbook accounts are not tecbnically included. Even

if a Swîss-banks-wide search should turn op numerous dormant accounts, pven all

tbese factors Dot lDucb in reality CID be expected.

Dy the end of September 1996, of 2229 requests filed at the Contact Office,

1055 petitioners returoed tbe questionnaire, aod many were still iDquiring about the

procedure. OoIy 70Cl of applications came from, or from relatives, of Holocaust

vietims. From Eastern Europe 58 questionnaires were sent to me Contact Office by

the end of September 1996. Of the 1055, only Il accounts bave been found. The

value of dormant accounts is around SFR 1.6 million (approx. USS 1.07 million). Of

the Il acCOUDts, tbree belonged 10 vietims murdered by the Nazis, and two belonged

to Romanian Jews who could nol claim tbeir funds under CommUDÏSm. Altbough

Hungarïan claimants bave also tilcd, until the end of September 1996, DO accounts

were found of Hungarïan petitioners. l66

Mr. Hans-Peter Hw, the Swiss Banting Ombudsman, believes tbat the result

is encouraging, because somethiDg bas been found. ID 1962, the Swîss banks bad to

band ove!' dormant ICCOUDts. wbicb supposedJy belonged ID Holocaust vietims. It was

and is ID UDreaIistic expectatiOD of the Jewisb organizations tbat vast SUOIS of money

will be found al Swiss banks aftcr 1962. AccordiDg ta Mf. HIni, DO one cao say that

the searcb is meanjngless. Even wben il brings DO resuJt, it gives a peace of mind to

many appücants, dlat they finaIIy Imow tbey bave DO assets at Swiss banks. '61

1. Sec Hini, supra, DOte 163.

167 Sec Hini. supra. note 163.
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Swiu.er1aDd bas DOt admitted tbat it committed any wrongdoing in relation to

the dormant accouaIS. Banks bave no legal duty onder Swïss Iaw to look for owners

of dormant accounts. The 8aDks cannot mate public any Iist of account bolders

witbout breacbing bankjag confidentiality. ACter an account is closed for 10 years,

the baDks are entided ta close 50ch an account and donate the amount 10 a charity.

The Contact Office -does DOt bave to concem itself witb the Washington Agreement

of 1946, witb tbe Agreement with Poland of 1949, with tbe Federal Decree of 1962,

witb me searcb for stolen gold and other stolen goods, or with the bistorical~b

and tbe political debate- stressed the President of the Swïss Banting ombudsman

FoundatiOD. IM HaYÙlg stated tbat, the Contact Office bas the support and

cooperation of the Swiss banks. However, there is a positive disaepancy between

wbat Switzerland is willing ta admit publicly, and do privately. -(E)verytbiDg tbat

can he retumed 10 the legal owners must he retumed. And 1wouJd oever bave taken

on tbis task if 1bad Dot been convinced tbat a1l the institutions involved were totally

unanimous OD this point- said Ml. Hinï. l
•

As pan of tbe official inquiries into Nazi goId and otber looted asselS,

Switzerland set op a task force on beirless assets of victims of Nazism at the Swiss

Fedenl Oepartment of Foreign Affairs. beaded by Thomas Borer. Various aetÎons

bave been taken. The WJC, the WJRO, and the Swîss Bankers Association signed a

Memorandum of UnderstaDding on May 2, 1996. Theo the International Commitlee

of Eminent Persans (the -Volcker Committee-)I70 was establisbed to oversee the

lM L. ScbJumpf, Address (Banong ombudsman Press Conference, 12 November
1996)[unpublisbed] at 4.

III Sec Hini, supra, note 165 at 1.

l'JO It is beadcd by Paul Volcker, former cbairman of the U.S. Federal Reserve
Board. Members are: Klaus Jacoby t former Swîss state sec:retary; Cun Gasteyger,
professor of ÎDtenlltiona1 politics, GeDcva; Professor Alan Kirsch, former vice­
president of me Swïss Banting Commission; Hans Bir, priVlte baDker; Peider
Mengiardi, 1 leading Swiss ICCOUDtaDt; Abraham Burg, cbairman of tbe Jewish
Agency; Reuben Benjl. cbairman of the Latin American Jewisb Congress; Ronald
Lauder, treasurer of tbe WJC; Zvi Bank, cbairman of tbe WJRO; lDd Israel Smger
genenl sec:retary of the WJC.
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tecbnical-financia1 aspects of the Swïss effort of identifying Jewish assets. The

Volcker Committee prepared~ with the belp of three audit firms. a report after

examining ail relevant files and the metbodology used by Swïss banks b'acing Jewish

accOUDts. As a first step, the Volcker Committee published in ail major newspapers

a 1,756 name list of Wood War II-era dormant accounts. The total amount of tbese

accounts is around USS 42 million. The list contains the names of the owners. the

city and country wbere the owners bad resided. and the names of people wbo hold

power of attorney over the relevant accounts. Under the estimate of Efraim Zuroff

of the Simon Wiesentbal Center in Jerusalem, It(p)robably fewer tban 20 percent of

the names on the list are Jewisb· "'1 Tbere are 6 account owners on the list, who

bad residcd in Hungary. The Swiss boped ta gain from publishing the list of the

donnaot 8CCounts. However, tbeir action bas bacJdïred. Tbeir previous position tbat

they thorougbly implemented the 1962 law on dormant accounts coUapsed. Jews

claim tbat there must be many more Jewish accounts, and tbat the current list contains

names of Nazi account bolders as weU.ln

The accountaot firm of Ernst & Young bas been receiving claims te tbese

accounts al their offices in New Y~ Tel Aviv, Basel, Budapest, and Sydney. By

August 19, 1W7, Ernst &: YOUDg offices received iDquiries world wide about 24,000,

and 1081 caIIs al tbeir Budapest Office. Of tbat IOS1 calIs. 493 origiDated in

Hungary, and SSS application forms wcre requested. rn C1aimants bave six montb

from the publisbing of the list 00 Joly 23, 1997, ta file. The accounting firms will

examine the claims. If tbeir finding is unacceptable by the claimants and the

claillWlU bas a cJaim agaiost a specifie Swîss bank. tban they cao eJect tbat the claim

is adjudieated by arbittatioo. However. the dccisiOD of the Arbitrating Court..

consisting of intemationallegal advisors, is final. The claimant aJso bas the choice

ta file al Swiss courts.

111 M. Hirsh9 "A Tally of Pain" N~~t/( (4 August 1997) al 37.

1'12 M. Hirsb~ "A TaUy of Pain" N~~elc (4 August 1997) at 36-37.

173lnformatioo given by Dr. TamU SzabO of Ernst cl Young Budapest office, on
August 21, 1997.
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The other part of the official inquiries into Nazi goId and other looted assets

is directed al the Swîss politicalleveI. Under the law adopted on December 13, 1996,

Swïss banlting secrecy wu lifted for a maximum of five years for the purpose of a

global investigation ta establisb wbat bappened to the assets deposited in Switzerland

in connection wim Nazi Germany. An independent commission of experts (the

-Bergier Commission-)11. was establisbed onder the Federal Decree of Marcb 1,

1997. Members of the Bergier Commission are bound te the same secrecy rules as

civil servants. The Commission bas nine members. The members are specialists in

bistory, intematiooallaw, and finance. Four of the nine members are foreigners and

tbree of tbem are Jewish. They are assisted by 20 researcbers. To assist the work

oftbe Bergier Commission, tbere is an obligation 10 permit consultation of documents

regardless of any Iegai obligation te maintain secrecy. Moreover, anyone wbo dces

DOt permit the consultation of documents or does DOt preserve any and aU relevant

documents could be punisbable under penallaw.

The aim of tbe Commission is 10 clarify the role of Swiss banks during and

around of the war era. They will DOl ooly examine the 400 plus Swiss banks, and the

Swîss National Bank" butalso insuraoce companies,lawyers, DOWies, fiduciaries, and

portfolio managers as weU as other individuals or Iegai persans. The Commission

will J'Pt:Xamine me 1962 Federal Decree, and also the Washington Agreement of 25

May 1946, in wbich Switzerland undertook ta partiaUy liquidate German assets in

Switzerland. If me Commission fiDds any assets belonging ta Holocaust victims, they

will he returIIed to the owners, and in case of heirless assets made available to

relevant cbaritîes. To aid the research, the original requirements of keeping

documents of closed bank accounts for ooIy 10 years were reversed. The govemmenl

banned banks from destroying any documents tbat couJd be helpful in the research.

114 Members are: Wladyslaw Bartoszewski, former Polish Foreign Minister; Saut
Fried1ander, Israeli bistorian; Harold James, U.S. bistorian; Sybü MiltoD, director of
the Holocaust Museum in Washington; Greorg Kreis, Swïss bislorian; Jacques Picard..
Swiss bislorian; Jacob Tanner Swiss bistoriao; Joseph Voyame, former Swîss Minister
of Justice; Jeao-Fraocois Bergier, Swîss ecanomie bistoriao, wbo is the president of
the Commission.
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Simultaneous with the Swïss efforts~ the U.S. State Depanmenl prepared a

report on Nazi gold in Swiss banks, whicb was made public in May 1997. [1

concluded tbat gald taken from teeth, jewellery, and watebes of Holocaust victims,

was melted down and deposited in foreign banks. Gold sized from banks of Nazi­

occupied countries was aJso traosferred. Most of the gold and looted assets were

deposited in Swîss banks. Large amounts were aIso sent to Portugal, Argentîna,

Sweden, and Turkey. However, the report is sbot1 on making anybody accoontable

eveo by moral standards. [t claims tbat tbere is no proof that the Swîss kDew the

origin of the gold tbey were receiving from Germany.

Rarely is a receiver of stolen goods unaware of tbe origin of such goods. It

does iIOt matter wbetber the goods are of everyday use, Iike a camera or an

automobile, or special tbiDgs, lite artworks or gald ingots. Without tbe koowledgable

middle man, no stolen goods would be able ta reenter the market. Therefore, die

middle man gets a large stake for bis services. Swiss citizens claim tbat they bad no

knowledge of the role of tbeir banks during World War Il. However, bow could they

faiI 10 notice tbat during aod alter the WIt, wben Europe's wealtb was greatly

diminisbed, they lived better alter the war tban before the war. l75

Even if one accepts tbat they did DOt Imow the origin of die gold they received

from Nazi Germany, they sbould still bave considered tbat without tbeir belp,

Germany would DOt bave been able to buy the quantity of anus, and the war could

bave ended cartier, saving me üfe of millions of $Oldien and lews. If the Swiss

argumem is siDcere tbat tbey bad ta be1p the Oermans, otberwise they would bave run

ove.- Switzerlud mo, tben wbat is tbeir excuse for DOl retuming tbe money they

received for tbeir services from the Oermans ta the rigbtful owoers right alter the

wat1 Wbat is tbeir excuse for DOt aking a diligeot search for Jcwish accounts, and

DOt ràUmiDg ail the gald sized by me Nazis from occupied country's tn:asures~ or

trying ta mUe a deaI witb bodl tbc Allies and witb mybody who daims to be rigbtful

115 M. SaDbar, -Disboncst brokers- TM JtrusalDn Postlntemarional Edition (17
May 1997) al 12.
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owner of assets tbey possess?

White the Swîss banks cannot explain their actions during the war and

especially after the war~ tbey are trying to rigbt the wrongs they bave committed. In

February 1997, Credit Suisse, Swïss Bank Corp., and UniOD Bank ofSwitzerland~ the

tbree largest Swïss banks lIIDOUDCed tbat they are establisbing a fond called The

Humanitarian Fond for the Vietims of the Holocaust. The move was initiated by tbe

World Jewisb Congress and U.S. Senator Alphonse D'Amato. An initial amount of

SFR 100 million (approx. USS 67 million) was deposited into an escrow account al

die Swïss National Bank~ and die Bank is waiting for govemment guidance OD bow

to alIocate tbe sumo AccordiDg ta statemeDts made by the president of Credit Suisse,

others, such die Swïssgov~ banks and insurance companies are also expected

ta dooate ta the fund. [n March, the Swïss government formally establisbed the

Humanitarian Fond. Under tbe decree of the Swiss Federal Council, an executive

body ofseven wiU mauage the Humaoitarian Fund. The Swîss will deJegate four, and

die WIRO will delegate tbree of tbe seven members. At least one of the tbree WJRO

appoiJdee will he lsraeli and one will be a representative of survivorlts

organizations.176

The decree establisbing the Humanitarian Fond did DOt describe who will he

tbe beneticiaries. Beside Jews, Gypsics, bomosexuals and otber Nazi persecutees

could he eligible for financial beJp. Nor did tbe decree clarify tbe process of

appÜeatÎOD, or any otber proccdural ÎSSUC. The govemment bas DOt decided whetber

il wiU join tbe fuDd or set up its own separately from the banks. In May 19117, the

Swïss Presideat askcd the Parti.ment to establisb die so-ca1led Swiss Foundation for

Solidarity, te belp -vietims of poverty aod catastropbes, of geoocide and otber severe

breecbes of buman rigbts sucb as, of course, vietims of tbc Holocaust·. The Swïss

gold rcscrves surplus would be me basis of tbe USS S billion fund. AItbougb the

language stops short ofpublicly Idmitting SwitzerlaDd~s role iD laundering Nazi gald,

116 M. Henry, ·Survivors prominent on Swîss fund board- ~ J~rusaJnn Post
InI~mtlIiOfllll Edilion (8 Marcb 1997) al 24.
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it might he a compromise the Jewish community an accepte

The Contact Office was set op in Switzerland to trace Nazi money and

aCCOUDa of Holocaust vietims. Fonds were establisbed for aidiDg the survivors. One

set of issues, whicb deœnniDes tbe Cate of aU efforts is unclear. Who will disttibute

these f\mds, UDder wbat criteria, and who is eligible to receive the payments? The

Swïss would DOt want to give op their rigbt 10 distribute payments. The WJRO, wbo

represents the Iewish communities and individuals understandably would like 10

distnbute tbe f\mds itse1f. Holocaust survivors would like to receive tbeir

compensation as soon as possible, as tbeir Domber is diminisbing.

After the war, the Hungarian Govemment made a secret pact with Switzerland.

At first, bath govemments denied the existence of the agreement. However, a 145­

page report by Peler Hug and Marc Perrenoud, Swîss bistorians appointed by tbe

Swïss Federal Council to examine the agreements between Switzerland and East

European counb'ies, proved tbat the alIegations were true...n Under documents

found in the Swiss National Archives, Hungary and Switzerland agreed in 1950 tbal

the Hungarïan govemment wouJd compensate Swïss citizens for property lost. The

agreement was finalized OD Marcb 26, 1973. Hungary agreed to compensate Swïss

citizens in the amount of SFR 1.4 million for properties nationalized by tbe

Hungarïan governmeol. ln a secret amendment, Hungary agreed tbal tbe aetual

amount would he bigber, and tbis differeuce would he payed from beirless accounts

of Hungarïan Holocaust vietims. The difference of SFR 32.5..000, was transferred 10

Switz.er1aDd from die Swïss Fond set op in 1962.171 ln retum, tbe Hungarïan

gOVernmeDt bad the obligation ta reimburse me hein of tbose accounts. However,

DO document cao he fouDd about the wbereabouts of tbat SFR 325,000. Nor did

HUDgarïan account !Iolders receive any compensation for tbeir savings from the

Hungarlan govemmeal.

177 Gy.V., -Egy I~I kiSzelebb • svafjci széfekbez- Swmbar (November 19(6)
It 20.

111 See V., supra, DOle 1n al 20.
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ln the meantime, after 1962, the Swiss govemmentacknowledged the existence

of 1117 Hungarian beirless accounts. The Swîss National Bank transferred SFR

460,000 to the Hungarian National Bank from the Swîss Fond set op in 1962.

However, tbat amount was oever transferred to the rightful owners in Hungary. ln

1CJf17, the Swîss autborities offered a list of beirless accOUDts, tbat they claim was the

basis of the 1973 negotiations. However, tbat list contains only 33 aames and the

fonds deposited on tbese accOUDts amount ta ooly SFR 280,000. Even if one does

DOt believe the American official who estimated tbat Hungarian beirless accounts al

Swîss banks amounts to SFR 15 million al the end of the waf, the SFR 280,000

acknowledgcd by the Swiss seems too little. l19

Some Holocaust survivors fek tbat tbeir time W3:i running ou~ and tbcy did

DOt ttust the Swiss effons to trace tbeir money al their institutiODS. Their feeling was

supponed wben the Union Bank of Switzerland was discovered shredding documents

reIated ta Jewisb claims11O
• ln October 1996, a USS 20 billion class action lawsuit

wu filled agaiost Swîss banks and otbers on bebalf of Holocaust survivors and heirs

before the District Coun for die Eastern Disttiet of New York. The leadiog plaintitf

is a Hungarlan Holocaust survivor, Gizella Weissbaus. RegardIess of tbe outcome of

tbe case, it bas already put more pressure on tbe Swîss banks ta answer Jewisb claims.

The lawsuit filed in New yart is coanected to the Satmar basid community t wbich

as noted above, does DOt accept tbe representatiOD of the WIRO. They are seeting

tbe disclosure of a1l assets deposited by Holocaust victims in Swîss baoks. They a1so

ask compensation for Holocaust survivors claiming tbat Nazis stole Jewisb assets,

laundered tbem Il Swiss baoks, and used the proceeds ta finance the war effort. In

case tbe lawsuit is successfuJ, Mf. Fagao, tbe plaintiff's lawyer, would lite

Switzerland ta transfer money directly to die victims. Tbere is anotber lawsuit,

represeDted by auomey Micbael Hausfe1d, who is associatai with the Simon

Wiewttbal Center. Under Mc. Hausfeld's claim, tbe U.s. District Court in

119 E. Virai, -A svâjcibdl magyar titok leu'!- Szombat (December 19(6) 8-9. E.
Virai, -EIsikkasztoU 0r0~· Szombat (March 1997) 17-18.

1.. Reuters, The PointCast Network, CNN marketnews, Swïss banker seeks probe
(11 April 1997). -Dirty Nazi Dceds1-N~d (18 August 1997) al 3.

91



•

•

WasbingtoD 9 O.C. sball he the intermediary between the Swïss and the Holocaust

survivors. First. lawyers for the Swïss banks asked the coun to suspend the

proceedings to allow Switzerlaod ta "produce a successful result- iii
• ACter tbeir

request was tumed down by theC~ the Swîss applied again for a suspension until

the Bergier Commission publisbes its fiodings, wbicb could take op ta ten years. Just

before the court was ta rule on tbeirr~ the dormant account list (mentioned

above) was publisbed to show -good faitb- from the Swïss party. Deciding on the

coun cases will he even more difficuJt, siDce Paul Voleter expressed bis opinion that

tbc lawsuits aod the work of his Commission to audit and Iater distribute the account

fuods -will run into cont1ieting claims. DO doubt- .112 Altbougb ail arguments bold

merlt, tbe differences between Jewish organizatiODS and individuals. and between

Jewisb and Swïss interests about dislributioo an further compüeate and slow tbe

process.

(n addition ta DOt being able ta coUect from the Swïss banks. Holocaust

survivors 'Nere also unable to coUect tbeir fuods from otber banks, and iDsurance

companies. A casellJ
, cooceming Assicurazioni Genera1i, wbich was one of tbe

largest iDsuraDce companie! in pre-WW U Europe9 illusttates the situation weil. The

fatber of a Holocaust survivor son.. purchased a life insurance policy al a local office

of the insurance company in Eastern Europe. 10 1945. the surviving son made a

claim, but wu unable ta sbow a death ccrtifieate of bis fatber. who wu deported to

Auschwitz and bas oevet beeD seen afterwards. Sooo after, tbe insurance company '5

local assefS in Hungary were nationalited. Most of tbe insuraDce companies and

finaDcial institutions receivcd SOIDC compensation for die nationaljml assets op ta

1990. However, none of tbem seem ta be cager ID pay even ta the few who cao still

sbow cvidcncc for tbeir claims. A spokesperson of GeneraIi staled tbat tbey fee! DO

moral obligation ta pay. However. wben GeDera1i lIIJlOUDCed plans ta invest in Israel,

II. "Nazi Gold: WaitiDg Gamc1- N~~dc (19 May 1997) al S.

la Sec Hirsb~ ~ note 171 al 37.

la o. Ranis, -GeDera1i won't pay claim to Holocaust vietim's family· TM
Jtl'UStlkm PmI IIII~TrrQltOftlll Edition ( 21 Deccmber 1996) 24.
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their position was widely publicized. As a result, a USS 12 million fond was

est3b1ished by Geoerali ta compensaœ families of Holocaust victims that held poRdes

during World War fi. IM Currently, in Hungary, tbere are severa! individuals

lookiDg iDto possibilities of recovering some funds from foreign financia1 institutions

and iDsuraDce companies.

2. Claims regarding foreign countries

Holocaust survivors claimed tbat tbere is stilllDOnetary gold of Nazi origin left

in sorne Allied COUDtries. The U.S. effort ta negotiate reparations and examine

wbetber tbere is any gold left in the V.S .. reserve vaults of Nazi origin, already

est3b1ished tbat die New yart Federal Reserve Bank bolds (wo tons of Nazi gald. Ils

Under a repon prepared in England, Switzerland payed SFR 250 million (tben

USS 60 million) in 1946 ta seule claims connected witb Nazi gold. According ta

tbeir reports, tbeir was 10 times more Nazi gold in Swîss banks al the end of WW Il.

Today it could amouot to between USS 4-6.5 billion. The Bank of England still

possesses about 4,000 kg of such gald, al the present value of about USS 40 million.

Altbough Eng1aDd feU sort of deciding tbe rate of the gald in a _ debate

on the issue, there are suggestions tbat the mooey sbouJd he transferred ta tbe

WIRO. I16 Researcb did DOt stop in Europe. Argcntina, being onder beavy

pressure, recently opeoed its archives. Documents found include a list of fond

transfers from banks in Switzer1aDd ta Spain and Portugal between 1939-1949.117

In addition to SwitzerlaDd. Norway, Sweden, Brazil. and Canada bave set op tbeir

own special collUllittees to investigate the posslbility tbat Nazi money wu transferred

II' 0 .. Harris, -Geoerali affen S12m. for Holocaust vietims- TM JnrLfllkm Post
Int~marional Edition (28 JUDe 1997) 19..

la M. Hirsb, -The Holocaust in tbe Dock- N~~d (17 February 1997) JO.

116 J. Blitz. W. HaU, -Swiss face pressure over $4bn Nazi gold- FlIUlIU:itlJ~
(II Septembcr (996) 1. 13. ·Heirless Jewisb Assets- Tü EIuodin Couriu(February
1997) 1-2.

117 O. Haskil, IlArgentiDa Opens Central Bank Accounts ta Jewish Probe- Reuter
News 5erviœ (27 November 1996) (bap://www.wiesenthal.comlibl/argarts.btml].
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10 their financial institutions.

The above mentioned claims will DOt direct1y benefit Hungarian Holocaust

survïvors. However, wben any of tbese gOVemmeDts do decide to make good as a

resu1t of tbeir participation in Nazi mooey laundering. or in the case of England and

the U.S., tbe govemments decide tbe rate of Nazi gold stored al tbeir institutions.

Hungarïan Holocaust survivors may benefit indirectly. Most likely tbese countries

will cither turn ove!' money to Jewish organi7JItions or ta their own bumanitarian

fonds. Tbese fuDds will be used to funber Jewish înterest.. and will probably aid

oeedy Holocaust survïvors.

ln addition ta tbe issue of Nazi gold, the rate of looted anworks, and historie

or arcbaeologic property, interests tbe Hungarian Jewish community and individuals,

even more. Under the provisions of the peace tteaties after World War Il, two

categories of property were siDgied out regarding restitution: Ca) monetary gold, and

(b) artworks. and historie or arcbaeologic property. Uoder the peace tteaties,

properties were only compeasated for if they were aetualIy discovered. If the

removed property were DOt discov~ tben no duty of substitution or compensation

rested on the State wbicb removed the property. However, the removal of artworks,

and historie or arcbaeologic properties cOOSÙtuleS war aimes, for wbich aIt. 56 of the

Hague Convention!· provides Iegai redress. Tberefore. in tbe case of artworks and

bisIoric or arcbaeologie properties, if in inrtgrum ~stilUlion is DOt possible, tban

restitution in kind sbould bave been foUowed.

ACter WW 0, tbe Allies fOUDd about 20,000 piece ofstolen artwork in Ausaia.

Soon, d1ey retumed about balf of the pieces to the rightful OWDel'S. Under the 1955

Vienna Treaty, AUSIria wu under legaI obligation to reIUI1I the l'eSt of the stolen

artwOlts. However, AUSIria illide littIe effort to comply with this law. FiDaIly, in

1984, ID article appeued in tbe AUSIrian news about me stolen abjects boused in a

l1lOII8SIeI'y oear Vienna. It lOOk lWO yeus? but tbe story was foUowed iD tbe

ID Sec Hague? supra, note 59.
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Hungarian press as weU. A Iist of the artworks was aIso publisbed. That is bow a

Hungarian Holocaust survivor leamed about bis family's tteasure and was able ta

obtain 2 of the objects back. Due 10 international pressure since the early 1990'St

Austria retumed 420 of tbe 8,422 artworks to the owners by 1996. The remaining

abjects were part of an luetiOO in October, 1996, in Vienna. The amount received

benefited the Federation of Austrian Jewish Communities, who will in tom support

different lewisb causes. lB

ln addition ta the researth CODdueted in Switzerland, Norway and Sweden, tbe

ongoing discovery process of France's war time role and tbe rate of looted artworks

and natiooalized buildings sbows the willingness of European countries to deal with

the issue of compensation. 19O South American countries ~ Brazil and ArgentiDa

are also participatiDg in tbe process of searcbing for Jewish assets, and discovering

the fate of tbe Nazi gald. However, some countries would lite ta be left aJane.

Turkey, Spain aad Portugal 50 far bave refused to open tbeir archives. Russia would

aIso prefer if the international media would DOt monitor the legislation process

cooceming artwork sized by the Rlissian anny. 191

At the beginning of the war, and again in 1944, after me German occupation

of Hungary, many lews tbougbt tbat tbeir valued possessions would be beUer

proIeCted iD a baDk deposït. Tberefore, tbey voluntarily deposited tbem. Most of tbeir

wOl'ks survived die Nazi occupation, and were taken by the retrieving Red Army.

Most of tbese works are weU documented by the banks. Somc of tbese valuable

pieces Iater tumed up Il the GrabIr Restaurateur lDsti1ute, al the Pushkin Museum,

and al die KremI Museum in Moscow. First, in 1971, the Hungarlan Embassy in

Moscow leamed about the rate of some of tbe Hungarïan an abjects. Sïnce tban,

.8 E. Ric~ ·Stolen art lUdion raises dut p8.\1- ~st Wttk (24-30
October 1996) 4.

190~ Fl'IIIciaorslJ(gban- SzomboI (Marcb 1996) al 17-18.

191 E. Virai, ·Ûjabb ·bldïfogoly· maIcinc:sekre bukkantak- Szombat (Febnwy
1997) al 8.
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many more bave surfaced al different locatioDS. In the 1970'5, in coonection with the

visit of President 8rezDev, SODle of the artworks were rewmed. They were placed

al tbe National Gallery and at the Museum of Fine Arts in Budapest, and the owners

were most likeIy DOt notified. In 1997, the Hungarian Jewish montbly Szombat

publisbed a Iist of die retumed paiDtiDgs with a list of tbeir original owners. l9Z

[n 1992, a Russian-Hungarïan Restimtion Committee was establisbed 10

investigate witbin S years the Hungarian claims. Lâszld Mrâvik, an art historian, is

a member of the collllllittee, and he bas coUected vast amounts of evidence about

paintings, sculptures, porcelain since 1979. On acomputerized~ one cao observe

a list witb detailed descriptions of an objects taken by tbe Red Army. Different

somœs talk about 100,000 deposits, whicb according Mt. Mrâ~ meus about 10

abjects eacb, but onIy about 2S-33~ are valued as ~ DOl including hbnries.

According ta bis research, approximately 9S~ of the about 3OO,(XX) artworks used ta

belODg ta Jews. He estimates the total current value at USS 3-6 billion.l93

The Hungarian delegatioo ta Russia is very pessimistic about the possibilities

of receiving any of the valuable abjects back. Tbeir concem is DOt witbout basÎS.

The Russian Co-Presideot of the Russian-HUDgarïan Restitution CollUllittee does DOt

Cavour the Hungarian positiœ on retuming the artworks. Under ber thcory, tbese

works beloog ta the commoo beritage of bumanity; tberefore, they could be kept

anywbcn:. Moreover. sile impücd in an interview giveo tD the Frencb magazine

Express, tbat Hungarian Jews bougbt tbeir frecdom from tbe Nazis by these artworks..

Russia confiscatcd tbem from the Oermans. and kept tbem as pan of thcir war

reparation. Tberefore. they are legaUy in Russian possession.1"

10 addition ta the opinion of Russian officiais, in May 18. 1996, the Russian

lower parli.ment pused. bill precluding tbe rewm ofaaytbing. On March 18. 1997,

192 See Vûaï, supra. note 191 al 8.

193 See Vûaï, supra. ooœ 191 al 7.

lM See Vûai, supra. noce 191 al 8..
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the President vetoed the bill, which wu passed in the meantime by the Ouma. The

Duma again approved tbe bill by a two-thirds majority, and it tbus beame the Iaw

of the land. Since the second approval by the Duma, the President vetoed the bill a

second time~ based on some teebnicalities. At tbe moment, the future of tbe bill is

uncertain. Under the original bill., art abjects belODging to religious organizations and

persecutees would DOt he appropriated~ but the bill does DOt clarify who is a

persecutee., tberefore leaving tbe decision to the Russian caons.. The bill also grants

only 18 montbs to file for the artworks., wbich might prave to be too short to coUect

ail relevant information about Hungarian artworks. l9S

The artworks and otber property taken from Jews by the Russian army mises

several issues. First. according ta researeb condueted by Jehuda Don, Israeli

historian., -(m)uch of the moveable property, especially artwork, was scattered to die

U.S. and tbe Soviet Union foUowing the WIf. Wbat littIe was retumed to Hungary

became die property of the Hungarïan NatiooaJ Bank. -196 Hungary did DOt even

retum artworks, wbicb were retumed., to tbeir owners, but gave tbem ta Hungarïan

museums. Second, as it is earlier stated~ onder intemationallaw il is forbidden 10

tUe an abjects as reparation. Tberefore., in the case of anwOlb and historie or

archaeologic properties, tbey sbould bave becn retumed ta die origiDal owners. If the

retum of the artwork was DOt possible, tbao restitution in kind sbould bave becn

foUowed.

Also, onder art.29, paras (1) and (5) of the Paris Peace Treaty, -artistic

propeny- sbouId DOt bave becn included in properties wbich were seized, reIained,

and liquidated in arder ta satisfy Hungary's debt to tbe Allies. The property of

Holocaust vietims wu aJso onder die protection of an..26. Under the provisions of

art.26., Hungarian Holocaust vietims were deemed to be United Nations citizens,

tberefore, Hungary bas die obligation ta restitute -ali- properties belonging to tbcm.

195 V",-, -Oroszorszâgbdl csak 80 -badifogoly- makincs tér baza1- S:uJmbat (April
1997) 13.

196 C. Coudon -The complexities of compemation· IlutIaiNst Wtd (25 April - 1
May 1996) al S•
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[f this is not possible, tben Hungary bas ta pay two-tbirds of the amount necessary ta

purcbase similar abjects at the tilDe of the payment or •make good the 1055 suffered· .

[t is our position that~ Russia bas ta give back all Jewish property it acquired in

an unJawful maoner. Second, if Huogary is unable to secure tbat Russia retums

Jewish property, tban Hungary is onder the obügation ta compensaœ Jewish cJaimants

UDder the Paris Peace Treaty.

o. ONCE COMPENSATION IS AVAILABLE: THE DIFACULTY OF

DISTRIBUTION

At the beginning of the co-operation between the WJRO and the Hungarian

Jewish communily, tbree committees were establisbed for: (i) examining the issues of

calcu1ating tbe amount of mooey and tangible properties wbich were taken by

Hungarian autborities due to tbe Jewish Laws; (ü) establishing wbicb delegation

represents Hungarian Jewry in oegotiations witb the Hungarian govemment; and (üi)

developiDg a workable strategy for die distribution metbod of the compensation given

by the Hungarian govemment. The third committee did DOl start deveJoping its

strategy for distribution, because everybody was certain tbat die negOtiatioDS wim me
Hungarian govemment wouid be successfuI, but tbey should have rea1ized, tbat

planning a workable disttibution takes just as mucb time as tbe negotiations

tbemselves. If compensation will he available, tbey bave te start dislributioo witbout

wasting precious lime, due to the fact tbat ail of the Holocaust survivors are close ta

or al retirement age. Tberefore, discussing dislributioa for compensation secured from

SwitzerlaDd and otber countties in the future is DOt witbout merit DOW.

ln tbe few cases, wbere il is possible, mooey sbould he retumed to the rigbtful

owoeJ'S. Wbat sbouId be doue wim die fonds from the beirIess accounts? WbeD the

WJRO wu establisbed in 1992, lICHlIle realistically expected tbat die Swîss

governmeat aDd fiDanciaI insIitutioas would give billions or even millions of U.s.
doUars to Holoc:aust survivOl'S. Tbeir efforts primarily targeted East European

COUDtries. AItbougb tbe main international Jewisb organimiœs bad oever given op
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their bope 10 recover more funds from Switzerland, untill995 tbat bope did DOt bave

much basis.

It is important ta stress that money should oot he used for unoecessary

bureauaacy. The CIaims Conference, whicb still admjnisœrs tbe German iDdividual

compensation paymeuts and cooducts negotiatioos for more compensation, bas a

current staff of 40. Today t the Memorial Foundation employs about 10, and is able

to manage aU cultural and educational projects inberited from tbe Claims Conference.

The informai method by which die C1aims Conference bas condueted its business bad

two main advantages: it wu able 10 react fast to tbe needs of individuals and

communities, and wu aIso cost-effective. The possible drawback of informality of

misbandling funds was a1ien to the people who bad spent tbeir life on belping

Holocaust survïvors. However, sucb informality will he impossible under today t S

cïrcumstances. First of all, dooating cOUDtries will most likely keep the amount of

compensation witbin the conttol of their own distributing mecbanism. Even if tbey

agree that a Jewish organization manage the fond, tbey would need assurances that the

money was cbannelled ta tbe apptopriate beneficiaries. Despite all the above.

bmeauaacy sbouJd he limited in the management of compensation fuDds.

Everyone seems to agrees tbat the main priority of compensatiOD paymeots is

beJpiog any Holocaust survivor who is stiI1 alive. EspecialIy people who oever

received any prior COmpensatiOll or reeeived only a nominal amount. Tbese vietims

live in former Communist COUDtties or emigrated from a former Communist Country

after 1965. Besides one-time or reguIar paymeuts, day cemers for the aged and old­

age bomcs sbould he buiJt, aod bospitals' geriatric units sbould he expaoded. Fonds

sbouJd aIso be used for commemorating die vietims of die Holoca~ for figbting

aou-Semitism and Holocaust deIlial, aad for beJping revitalize die Jewish commUDities

by education aod cultural aetivities. However, the arder of and the amounl to spend

on tbese aetivities is subject CO debate.

The Yad Vasbem lIId otber Holocaust museums could he fuDded world-wide.

Museums Il former coocentntion camp sites couId be improved or establisbed. The
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land next te Auschwitz, wbere a shopping mali is onder construction, could he

bought. FUDds couId he divided among institutions fighting anti-Semitism and

Holocaust deniaI. Institutions belping survivors and second-, eveo third-generation

survivors cao be supported. Nor sbould education he neglected. Edueational centers

in tbe Diaspora, especially in Eastern Europe, are underfunded.

Once one move5 beyODd agreements on belping the aged survivors, tbere is a

great deal of discussion about otber projects. As an example, tbe Agudat Israel, one

of the Israeli parties of tbe baredim, wood like CO secure compensation for the -beir­

communities- of the East European rabbinicaJ courts, currently living in Nonb

America and Israel. Others, 1ike the n:presentatives of tbc Simon Wiesenthal Center,

would oppose die use of fuDds received in Eastern Europe ta support baredi

institutions in tbe United States. 1be fiDal amount ofcompensation will influence the

projects financed by the compensation paymeots. However, if the projected fuDds are

forthcoming from SwïtzerlaDd and possibly from Eng1aod, the U.S., and otber

COUDtries, tbey sbould be sufficient to significanlly eue the life of Holocaust

survivors, support projects commemorating tbe Holocaust.. and help cdueational and

cultural aetivities as well.
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v. DESCRIPTION OF RECENT COMPENSATION LAWS OF HUNGARY

A. STATIJS Of NATIONALIZATION LAws lN PoST-COMMUNIST HUNGARY

Because Hungary bas severallegaJ measures tbat bave the effect of legislation,

it is imponant ta note tbe ditfereoee between the various measures. l9'7 Art. 1 of Act

No. XI of 1987 on Legislatiool91 sets out the hïerarchy of tbis legislation. An Act

(/il,wny) is the supreme Hungarlan faw. Il is passed by tbe Parliamenr and ta be

enacted, must he signed by tbe President and publisbed in the Magyar KitzJJJny, the

official Iaw journal. A Govcmment Decree (konndny rmMkt) is second in

importance and is a measure passed by the Govemment. A Mjnisterjal Decree is

passed by the Prime Minister.. or one or more of the Ministers pursuant ta

autborization in an Act or Govemment Decree, in areas falling within the Prime

Minister's or a Ministry'5 scope of respoosibility. FiDa1ly, a Local Decree is a legaJ

measure passed by tbe municipal or county level govemment. l99

ln 1990, Hungary's first free e1ections were won by tbe Hungarlan Democratie

Forum, wbich formed a coalition govcmment with the lndepeodent Smallbolders'

Party and the National Christian Democratie Party. However. the previous

governmeat. with mcmbers from the Communist Party. realized tbat il bad to give

197 Sïnce 1949, Hungarlan legislations, iocluding Decisions of the Constitutional
Court, arc publisbed in die ycarly volume of: TiJtWnydc is ~ntklnd HivaraJos
GyQjtmliny~ (Budapest: KQzgazdasigi és Jogi KOnYVkiadô publisbed until 1993.. from
tben: KOziony és Lapkiadô VâllaJat).

191 as amended by Act No. XXXI of 1989, Act No. XL of 1989, Act No. XXIX
of 1990, Act No. XL of 1990, Act No. LXV of 1990, Act No. LXVIII of 1990, Act
No. LXXXVII of 1990, Act No. UX of 1991, Act No. XXII of 1992, Act No.
XXXVIII of 1992, Act No. 1 of 1994, Act No. XXVIII of 1995, Act No. cxn of
1996, and Act No. CXXIX of 1996.

199 In addition to ail tbese measures, HUDgary's legislative record contaiDs otber
forms of law, DOW considerai obsolde. A Law Dccrcc (tiJrviny t~j. ~Is) was
a decree of tbe Presideotial Couad1 (fuDctioaing until 1990), being active wbeo me
Partiament bad no 5CSSÏoos. The otber measure, the Decree of the CgunciI of
Mjnisters (MÛlÙZlmœuJa ~ls), is die foreruuner oftoday's Govemmc:at Oecree.
80dl tbese measures appear iD die FOOIDOteS and Appendices to dlis tbesis.
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some form of redress for vietims of tbe Communist regîme. The first laws which

provided for partial compeosatiorroo for the wroDgdoing of the Communist

govemmeo~ were passed in 1989 and dea1t with the ·political rebabilitation- of

poütica1 crimiDaIs who bad been coD.victed between 1945 and 1962.201 At the same

lime. the Hungarian Parliament issued two decrees, one regarding the need for similar

legislation to compensate persoDS reseuled., relocated or unJawfu11y coovicted during

tbe same time period,202 and anotber on the political rebabilitation of sucb

persons.203

The Den step of the compensation process included restitution for properties

of Cburcbes*. ln 1989, the Roman Catholic Cburcb initiated negotiatioDS witb tbe

govemment for compensation, resuJting in Act No. XXXII of 1991, wbicb provides

for the partial restitution of Cburcb properties. Altbougb the above laws regardiDg

political rebabilitation and me return of Churcb property provided some redress tG

HUDgary's populace, real compensation for past expropriation or nationa1jutioD of

individual property was providcd by Act No. XXV of 1991205
, the -First

Compensation Law·, Act No. XXIV of 1992, the ·Second Compensation Law", and

D) Compensation onder tbe Compensation Laws meus partial compensation onJy.
1berefore, compensation in tbe coatext of the Compensation Laws always meus
partial compensation.

201 Act No. XXXVI of 1989 on Amnesty to Persans Convieted in Relation to the
1956 Revolution; md Decrees Nos. TU1989, 104/1989, 108/1989 of tbe CouDcil of
Ministers. Politica1 rebabilitation eatails havÏDg a conviction aunulled and removed
from me coovieted person'5 record.

m Deaee No. 19/1989 (XI.l.) of Parliament.

m Deaee No. 20/1989 (XI .1.) of Parliament.

lM For tbc purpose of this tbesis, wbeo DOt a specifie community of worsbippers
are al issue, aoy and every types of community of worshippers will he refem:d ta as
Cburcb.

2D5 As ameoded by Act No. Lof 1991, Act No. XCI of 1991. Act No. XXIV of
1992, Act No. IL of 1992.. Act No. 1 of 1993, Act No. Il of 1993, Act No. II of
1994, Act No. XXXII of 1994, Act No. XXXVRI of 1995, Act No. LVI" of 1995,
Act No. XXXID of 1997; Decisioo No. 4/1996 (11.23.) of the Coostitutional Coun.
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Act No. XXXIII of 1992206, the ·Tbird Compensation Uaw· (the Firsty Second and

Tbird Compensation Laws, the ·Compensation Laws·) .

The Compensation Laws currendy in effect are the result of compromises

among the various political parties in Hungary. The Independent Smallbolders' Pany,

bistorically the peasants' partyt based its campaign platform on the promise ta retum

land ta former owaers. In 1991, the Hungarian Democratic Forum, the majority

ruling party, needing the backing of the Iodependent Smallbolders' Pany in arder ta

solidify tbe coalition gov~ supported tbe euactmellt of compensation

legislation. From tbe opposition parties. the AlliaDce of Free Democrats argued, tbat

the compensation process sbouId be connected witb privatization, tberefore, DOt only

vietims of human rigbts violations, but every citizen sbould receive voucbers worth

a minimum of HUF 20,000 (approx. USS 270). The aim of tbe Indepeodent

SmaUholdcrs' Pany was ta acbieve reprivatization (restitution) of aU properties

nationalized or cœfiscated between 1945 and 1989. The Hungarian Socia1ist Pany,

and tbe Cbristian Democratie Peoples' Pany generaUy supponed the concept of

compensation. WhiJe die AllilDCC of Young Democrats opposed it on bath 1ega1 and

ecooomic gI'OUDd. They support.ed compensation based on the current situation of

vietims, and a separate privatization program. The resulting compromise was a

sysrem of partial compeasation wbicb inteDded ta correct the wrongs of the previous

Communist regime, wbile Il tbe same tilDe elimi"lung uncertainty in the area of

property ownersbip and encouragiDg oew inV01I1IldJt.

The first draft of me First. Compensation Law, prepared in 1990, was oever

submitted to Parliament becausc me prime minisrer, Mr. Jôzsef Anaalt asked die

Court for an advisory opiDion on wbetber compensaring only certain people based on

tbe nature of tbe property expropriatcd would coDSlitute discrimiDation UDder an.
70/A of the Constitution. He aIso questioaed wbetber the govemment could

constitutionaUy use laDd cooperative property ta compensate claimams witbout

• As a.mended by Act No. XII of 1994, Act No. LX of 1995. and Act No.
XXIX of 1997.
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compensating the various land cooperatives. In Compensation Case em, the Court

beld it unconstitutiona! to differentiate between cJaimants on the basis of the nature

or property confiscated and tbat due compensation bad te he paid to the 1aDd

cooperatives before such land couJd he applied ta a national Compensation Scbeme.

A revised draft of the First Compensation Law wu passed by Parliament in May

1991. Before enacting it bowevert tbe President submitted tbe First Compensation

Law 10 the CoDStitutional Court, wbicb ruled it unconstitutiooal.- As a resul~ a

third version of the First Compensation Law was passed by tbe Parliament on June

26. 1991. Sïnce tben, bath the Second and Tbird Compensation Laws bave been

eoacted, each relating to a different type of damage suffered for wbich compensation

is due. Altbou~ additional compensation laws \Vere expected to he eoaeteefD, due

ta the questionable acceptance of tbe existing Compensation Laws and ta the change

in the governmeot DO additional compensation Iaw was passed until 1997.

The primary issue confronting Hungary t s Coostitutiona1 Court in deœnnining

the vaiidity of the Compensation Scheme is wbetber the governmeot is legally

obligated ta pay any compensation al ail. The Constitutiooal Coun bas detennined,

undcr Compensation Case IVt tbat Hungary is UDder a moral obligation 10 compensate

tbose wbose property wu taken or rigbts were violated pursuant to a oationaliutioD

law declared UDCOIIStitutional by tbe Coun for contraveaing the Coustitution existing

at tbe lime of the nationalizatiOD.2JO The Court anived al the constitutionality of ex

gmia compensation tbrougb reinveoting the Iegal insIrument of novation. According

ta tbe Court, the current govemment bas DO 1ega1 ooIy moral obligation ta compensate

for human rigbts violatioas committed by a previous govemment. -ne system of

DOvation cxcludes tbe references ta aider lega1 tilles... the novation is coostitutiooally

1111 Decision No. 21/1990. (X.4.) of tbe Constibltional CouR.

201 Dc:cisi0ll No. 28/1991. (VI.3.) of the ConstitutionaJ Court.

., For example9 tbere wu a plan ta compensale individuals for property lost in
conœctiœ with Hunpry entaing into international treaties, lite die HUDgarïan
Czecboslovakian population exc:bange treaties.

210 Dc:cisioo No. 2811991. (VI.3.) of the CODSlituliooal Court.
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permissible... " Therefore, the legal obligation of compensation onder tbe

Compensation Laws creaœd a new, independent source of legal obligation. Giving

the State discretion in deciding the metbod and measure of compensation spurred a

debate on the amount of compensation to he given. The Court beld tbat onder ex

gratia compensation, the government need not limit compensation to some nominal

-moral- amoun~ as was suggested by a study from the opposition party ta the

Court.211

The Court aIso dec1ared in Compensation Case IV, tbat the provision

arbitrarily seuing the start date for expropriation claims at June 8, 1949 was

UDCODStitutional.212 This decision was aIso the basis of DOt accepting Jewisb claims

10 exteDd the startiDg date of compensation to an even cartier date tban 1939. Witb

the present amngemen~ victims suffered as a consequence of the fUU7feTUS clausus

laws and the First Jewisb Law, are DOt eligible for compensation, because tbose Iegai

instruments "onIy- ümited Jewisb participation in tbe ecooomic and social lite of

HUDgary, but did DOt dcprived any of tbeir property. The Coostitutiooal Court found

constitutiooal in and of itself tbal the First Compensation Law does Dot provide for

the compensation of tbose who suffered DOl 1055 of property ownersbip, but pecuniary

loss. Compensation could bave been given in addition 10 compensation for the 1055 of

lifc, libertyt and property. For example, llOD-pecuniary loss, or the 1055 of education

could bave becn compensatcd for.213

Howevert theCourt found uncOllStitutiooa1 the provisions aUowing for different

compeosatioos lDd damage calculations based on differing types of property. The

Court rejected provisions that would a1Jow 100~ compensation or eveo fuU restitution

of land in certain instances lJId OIl1y partiallllOllelaJ'y compensation in otbers. The

211 The study WIS publisbed before the Court'S decîsiOD. See, 1. EOrsi, J. Kis,
-Az AlkotDWlyelleaes cliszkriminKid fogalma és a lWp6tIâsi lürvâly- &szjÛJ (8 June
(991).

212 Decision No. 28/1991. (V1.3.) of tbe Coostitutiooal Court.

213 Decision No. 15/1993 (m.12.) of tbc COIIStitutiooal Court.
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Caon also determined tbat the First Compensation Law must provide for future

legislation to compensate for injuries left UDCOmpensated by the curreot Iaw.

Moreover, the Com concluded tbat the First Compensation Law must iDclude a list

of Hungarian laws tbat formed the basis for violations, and must set a deadljne for the

eoactmeDt of furtber compensatioo laws that would remedy such violations. The

Court refused ta decide on the constitutionality of the entire First Compensation Law

in generaI. However, the entire Compensation Scheme was declared Coostitutional

by the Court due to il providing an overa1l social justice.21
"

The Constitutional Coun received cballenges regarding Hungary's 1ega1

obligation ID compensate individuals onder the Paris Peaœ Treaty. lioder

Constitutional Case V, the Court argued first, tbat in gonl9 tbey do DOt favar

positive discrimination in the Compensation SchelDe, as it was staœd in the earlier

Compensation Cases. Second, art. 27, para (1) of tbe Paris Peace Treaty offers, "fair

compensation" for iDdividuals, wbicb could be UDderstood as partial

compensation.21S The petitioners sbould bave based tbeir argument for full

compensation DOt on art. 27, but on art. 26 of the Paris Peace Treaty. Uoder art. 26,

para (1)9 Hungarïan Jews are deemed ta be citizens of the United Nations, and

Hungary is onder tbe obligation to "restoJ'e alllega1 rights and interests in Hungary

of me United Nations and tbeir nationals as tbey existed on September l, 1939, and

sbaU n:tum ail property... " Moreover, art. 26, para (4) regulates the situation wben

property caonot be retumed:

"(A) United Nations national... sball receive from the Hungarïan

governmeot compensation in Hungarian curreocy to the exteDt of !wo­

minis ofdie som necessaryt al the date of paymeot. ta purchase simiIar

property or to mate good tbe loss suffered."

21.. Decision No. 15/1993 (Ill. 12.) of the Constitutioaal Coun.

115 The original proposai of me Allies read "fuU compensalÏoo", but it wu
cbanged to "fair compensation- after the Soviets insistai on il.
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As it is clearly demonstrated onder art. 26, the Hungarian State bas a clear obligation

to return -ail- property taken from lews, and in cases were it is impossible to retum

the property, compensation sbalI he given in the amount of two-thirds of the som

necessary ta purcbase similar property today.

Hungary's obligation onder the Paris Pelee Treaty is also the subject of

Compensation Case V{216. The Court field tbat onder bath the Paris Peace Treaty

and Act No. XXV of 1946. partial compensation for the 1944 Jewisb bailments is

constitutiooal. However, the Court a1so examined Hungary's obligation regarding

Jewisb beirless property onder tbe Paris Peace Treaty, and beld tbat the State did DOt

fulfil its obligation onder bath international and domestic law. The Coun

actnowledged that the State C8JUIOt satisfy anymore its obligation UDder the Peace

Treaty and Act. No. XXV of 1946. Moreover, its a recognized fact. that 50 far tbe

Compensation Laws bave DOt po5Ïtively discriminated for tbe beoefit of Jewisb

Holocaust vietims. aItbougb tbey clearty suffered on a different level tbaD tbe otber

claimanlS. The Court found die metbod of compensatîng Jewisb community claims

ta acbieve positive discrimiDation for Jewish claimants constitutional. AItbougb the

compensation will he paid ta me Jewisb community, the fuDds couJd be used ta ease

tbc bardsbip of Holocaust survîvors. Tberefore, tbc Court did DOt fiDd il

constitutioaa1 ta favor Jewish daims twice. bath on die iDdividuaJ and on the

community leveJ. AItbougb the Court instructed the Parliament to enact legisJation

ta cxecute tbe decision of the Court by December 31, 1993, sucb Iegislation was onIy

enacted in 1997.

Since 1993, tbc aim oftbe govcrnment bas been ta enact a piece of legisJatioo

ta wbicb would coneJude tbe Compensation Scbeme. Aft.er numerous bills failing te

get Parliamentary approvaJ. Act No. XXIX of 1997 wu euacted ou the ameodmcot

of the Tbird Compeosatioo Law; md Act No. XXXIII of 1997 wu passed 0Il -SOlDe

issues- re1ated 10 die cooclusion of property compeosatioo proceedings. Altbougb

tbey fall short of coacluding the Compensation SCbeme. saDIe discrimination UDder

116 Decision No. 1611993 (lU. 12.) of tbe Constitutional COUR.
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the Compensation Laws, wbich were annulled by the Constitutional Court earüer, was

corrected. Besides redressing issues relating to individual compensation. 1997 is aIso

the year when legislation was passed ta retum heirless property to the Hungarian

Jewish community.

The history of the Compensation cases reveals tbat the Constitutiooal

Court attempted ta translate higbly politica1 questions into legaJ ones

aud give tbem correct legaJ answers. Tbat history aIso illustrates the

limitai possibility of such efforts. Tbese cases created a complieated

tast for the Court because tao many different iDteresIs and rationaJes

were involved in tbem...As far as il was possible, the Court avoide<!

the political pitfalls, and the rulings were correctly justified by 1ega1

arguments.217

B. DESCRIPTION Of COMPENSATION LAws FOR INDIVIDUAL CLAIMS

1. General Overview

The First Compensation Law, implemented by Government Decree

No. 104/1991 (VID.3.)ZII, bas bccn euacted ta compensate persons wbose propeny

bad bccn confiscated or nationa1iud by tbe Communist regime. The Second

Compensation Law, implememed by Government Decree No. 9211992 <VI.IO.rI9
•

bas extendcd the caverage of the First Compensation Law 10 propeny wbicb bad bccn

Zl7 P. Paczolayt - Judicia1 Review of die Compensation Law of Hungary- 13
Michigan Journal of Intemational Law 806, al 830-831.

211 As amendcd by Govemment Decrees Nos of 114/1991 (1X.4.), 9211992
(VI. 10.), 50/1993 (111.27.), S8II993 (IV.7.), 163/1993 (X1.30.), S61199S (V.17.).
124/1995 (X.18.), 149/1995 (XII.7.), 161/1995 (XII.26.), 12411995 (X.18.), and
Decision No. 641199S (XI.I.) of die Constitutional Court.

219 As ameaded by Oovemmeot Decree No. 10411991 (Vm.3.), and Govemmeot
Decree No. 163/1993 (XI.JO.) .

108



•

•

expropriated tbrough reguJations wbich came iota force during the period from May

1, 1939 to June 8, 1949. Tberefore, the First and Second Compensation Laws caver

compensation for property damages. The 1bird Compensation Law, implemented by

Govemment Decree No. 111/1992 (VIL 1.f1D, bas provided monerary compensation

to persans wbo bad been deprived of tbeir freedom or üfe for politicaJ re&SOos. AIl

of the above Compensation Laws are intended to fonn a comprehensive legislative

schelDe for compensating aggrieved parties.

Ta avoid increasing inflatiOD, the Compensation Laws provide for

compensation in the fonn of traosferrable securitïes, or voucbers, ratber tban in cash.

The Compensation Laws are supplemeoted by legisJation goveming the use of

voucbers, tbe establishment of compensation offices, and non-voucher forms of

compensation Iike adjwalileDts made to pension plans and disability benefits for

vietims as weil as tbeir spouses. CODCUl'J'ellt witb the Compensation Laws, Parliament

bas passed laws whicb graat amnesry to certain political aiminals and provide redress

for damages relaIed ta tbeir unJawful convietioDS. A list of the Compensatioo Laws

and related legislation is attacbed bereIo as APJ)CQdix C.

Altbougb the Second Compensation Law covers compensation for damages

suffered earlier tbeD damages covered by the First Compensation Law, the later one

was enacted first. Wben die Second Compensation Law wu eoacted, the First

Compensation Law was amended ta iDclude references to the Second Compensation

Law. Tberefore, the provisions onder the First Compensation Law aJso apply for

compensation onder die Secood Compensation Law, ta tbe exteDt tbat DO provisions

of the Second Compensation Law is inconsistent wim provisions of the First

Compensation Law. As a resuJt of me above mentioned sttuetllre of the

Compensation Laws~ first we discuss compensation under die First and tbe Second

Compensation Laws. Describing tbc First aad Second Compensatioa LaW4i togetber

also gives us tbc opportunity ta compare compensation giveo for buman ripts

violations collllllÎtted by the Nazi and by the Communist govemments.

220 As ameaded by Govemment Decree No. 9SIICJl17 (VI.5.).
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2. The First and Second Compensation Laws

• a. EUgib~ IndividuaLs

•

Any iDdividual wbose property was nationalized or expropriated onder the

various laws listed in Supplement Nos 1 and 2 of the First Compensation Law bas a

prima facie rigbt 10 compensation. However. the legislators divided tbese laws. and

onIy the ones enacted during the Communist regime falI uoder the scope of the First

Compensation Law.211 A list of these laws enacted between June 8. 1949 and July

30, 1987, pursuant to wbich property was natiooaliœd or confiscated by the

Communist govemment is attached bereto as App;odix B. The second Compensation

Law extends tbe coverage of the First Compensation Law ta property expropriated

tbrough laws enacted between May 1. 1939 and June 8, 1949.2%1 A list of these

Iaws, pursuant to wbich property was oatiooalized or confiscated during the Holocaust

or by the National Provisionai Govemment is attaehed bereto as Appafjx A.

Tbose individuaJs who suffered expropriation or nationalization onder any

otber Iaw are DOt guaranteed compensation, but must ratber file a claim with the

Constitutional Court and if the Court finds the nationaJization law at issue

unconstitutional, the Supplement of the First Compensation Law is ameuded and right

ta compensation arises tbereunder.

Parties entitled ta compensation uoder the First and Second Compensation

Laws include: (i) persoas wbo were Hungarïan citizeos al the tilDe tbe First

Compensation Law came into force; (ii) persoas who were Hungarlan citizens at tbe

time of die aetiooabIe injury; (üi) persons who suffered damages in connectioo to tbe

deprivatioo of tbeir Huogarïan citizensbip; or (iv) non-Hungarïan citizeos who could

claim primary residenœ in Hungary 00 December 31, 1990. The Second

121 First Compensatioo Law (the Iff.C.L. If) § 1.

m Secoad Compensation Law (the ·S.C.L. If) 1 1.
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Compensation Law covets damages suffercd iDside tbe borders ofHungary, as defined

in the 1947 Paris Peace TreatfD. If the injured party is deceased, descendants, or

in tbe absence ofdescendants, a survivÎDg spouse (who Iived togetber in maniage with

the deceased eligible iDdividual al the tilDe of the eligtble iDdividual's deatb and also

at tbe lime the iDjury wu iDcurred), are entided to compensation. The aet

compensates only natura1 persans.224 Parties wbo bave bad claims settled tbrough

any compensation legislatioD, tbrougb international coDventioDS~ or by otber measures

are DOt eligible for furtber compensatio~. Moreover, any persan, wbose property

was confiscated in connectioD with tbat persan'5 fiDal conviction of wU' crimes or

aimes agaiDst bumanity, is DOt eligible 10 tile for compensatimf2'.

b. Procetbuem

Under the First Compensation Law, former owners and tbeir direct

descendants bad 90 days from the date of effectivenessm of the Iaw in which ta file

a claim. Claimants onder the Second Compensation Law bad 120 days from the date

of effectivenesra of the law ÎD wbich to file. This deadlines was later extended,

and tben a new filing period was granted betweeu February IS, 1994 and March 1S,

1994. If the claimant filed the petition on tilDe, supporting documentation could he

m See Treaty, supra, note SS.

224 f.C.L. 1 2(1)~(4) and Govemment Decree No. 104/1991 (V11.3.) (tbe
-F.G.O. -) 1 1.

125 F.C.L. 1 2(5), and S.C.L. § 1, 2, 4.

226 S.C.L. 12(2). Ally persan, wbo's final conviction of war crimes or crimes
agaiDst bumanity is lDIIul1ed, will became eligible ID file for compensation under me
Second CompematioD Law, for 120 days from the day of the final judgement of
lDDu1ment (OovenuDeDt Deaee No. 9211992 (VI. 10) 1 3.).

227 Act No. 1 of 1957 on Administtative Procedure is applicable in cases Dot
govemed by me f.C.L. or by the S.C.L. [F.C.L. § 12 (05»).

1211be First Compensation Law came into effect on August 10, 1991.

229 ne Secoad Compensation Law came into cffcet on June 7, 1992.
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filed tbereafter. Claimants are notified only twice if tbeir pebbon requires

supplemental documentation and if the claimant fails ta provide such documentation~

tbe petition will he judged witbout the supporting evidence. No governmental body

bas any obligation to notify prospective claimants of tbeir tight to file a claim onder

tbis or uy of the Compensation Laws.ZJO

Ta bandJe cfaims, compensation offices were establisbed in each county and

in~ in addition ta an appeUate office located in the capital, the National

Restitution and Compensation OffICe (the ·Compensation Office").231 Claimants

must file with the office located in the county in wbich the confiscated property wu

located. Foreigners must file al tbe compensation office Iocated in Budapest.

ClaimaDts who owned property Iocated in differeot cOUBlies are entitled 10 file in any

one, but only one~ COUDty office where property was Iocated.n2

The executing decrees of the First and Second Compensation Laws mandate

the use of certain forms in tbe claim proceedings. The claimant must file a10ng wim
the standard forms, documents proving ownership of the taken property or e1igibility

ta claim under someone else's rigbt (ie. spouse, descendant). The filing must be

doue either in person or by certified mail ta the compensation office baving

jurisdictioo over the case. The burden of proving ownersbip of the property rests on

the claimant. Evidence of owuersbip iocludes, but is DOt limited 00. (i) title

documents, e.g., land registry record fonns, (ii) witness testimony, expen or

otberwise, and (iü) tbe owner's testimony. If the compensation office believes the

evidence sufficieol, the claim is approved.

The procedure is complete wben the regionaJ or Budapest compensation office

eitber (i) affirms the damages suffered and $CU the amount of compensation ta be

%JO F.C.L. § 11.12 and F.G.D. 1 16.

nI Govemment Deaee No. 101/1991 (VII.27.) on the establishment of die
Nationallodemnifieation and Compensation Office.

m F.C.L. Ill.
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received for tbat damage or (ii) denies the petition with an explanatioo for the deDiaI.

The compensation office decision also contains a general explaDation of bow the

amount of compensation was calculated and a general interpreration of the

Compensation Laws. In practice, however, if the office grants onIy part of the

compensation requested., it rarely explains the reasons tberefor.

The decision of the regional or Budapest compensation office may be appeaIed

to the Compensation Office witbin 15 days of the date of the decision. The appellate

decision of the Compeasation Office may he reviewed by a designated Budapest civil

~ wbich bas tbe autbority ta overrule tbat decision.m As of tbe end of 1993.

tbere have been over 200 claims tbat proceeded ta trial.IJ4

According to the First Compensation Law. the claim procedure must be

resolved within six montbs, but this deadline may be extended for another tbree

montbs if special circumstanees warrant.23S ln praetice, however. the various

compensation offices fait ta meet their deadlines and routinely extend the procedure

for periods often lasting over 2 years.

c. ScOfN of /JamQgtS

AU claimants are entitled ta full compensation in the fonn of voucbers for

claims of op ta HUF 200,000 (approximately USS 2,700 in 1991, and USS 1JXJO in

1997). For claims ranging froID HUF 200,000 ta HUF 300,000, claimaots are

entitled 10 an additional 5O~ of die amount exceeding HUF 200,000. If damages

range between HUF 300,000 and HUF SOO,<m, a t1at sum of HUF 2SO.000 is paid

plus an additional 30~ of the damages exceeding HUF 300,000, and if damages

exceed HUF 500,000, a tlat som of HUF 310,000 is paid plus an additional IO~ of

the damages exceeding 500,000. Co-owners receive compensation in proportion to

ln f.C.L. § 10 (3).

%)1 -Kârpdtlû'93- HVG (November 1993) al9.

135 F.C.L. 1 12..
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tbeir sbares in the property.%lC5 The aggregate amount of compensation wbich can

be received per former owner and per piece of property is limited 10 HUF S~OO),OOO

(approximate1y USS 67,500 in 1991, and USS 25,000 in 1997).237 If claimants file

onder bath the First and the Second Compensation Laws, the amount ofcompensation

must be consolidated.

The First Compensation Law differentiates between real property, commercial

property, and agricultural land.%JI Compensation for real property ranges from

HUF 200 ta HUF 2~OOO per square meter. For commercial property, compensation

ranges from HUF lSO~OOO to HUF 5,OOO,<XX>, depending upon the nomber of

employees employed witb respect ta such property. Compensation for agricultural

property is set al HUF 1,000 for 1 Arany Korona (.AK-) of profit.nt

The Second Compensation Law further distinguisbes between properties, and

sets the guideline, onder wbich special properties, wbicb were (a) deposited onder the

law on compulsory bailmeots, or were (b) confiscated onder Communist Iaws

goveming foreign curreocies and debts, inventories of gold and platiDum assets, and

Museum pieces, are compensated for. The guideline sets a margi.Dal average amount

for tbese valuable pieces. FŒ example, the average amount payable for a men's

wedding ring is 300 HUF (the 1997 equivaJeot of USS 1.50).

d. Farm ofCompmsation: CiJm{Nnsarion VOUCMT'S

Compensation is provided in the form of interest-bearing ttansferrable

securities~ caIIed compensation ·voucbers- or -coupons-, whicb are issued by the

Compensation Office. They are deemed to he securities as a matter of Iaw and cao

lJ6 F.C.L. § 4.

m F.C.L. § 4 (3).

ZJI Commercial property iocludes owoersbip of companies.

nt The measure of -Arany Korona- translates to -Gold Korona-and relates to

pIU6ls ~frolll. die land.
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be traded on the Budapest Stock Excbange. They cannot he directly exchanged for

cash.240 Compensation voucbers bear interest equal to 75% of the central bank's

prime rate, wbich in 1991 bad averaged 18~ for the preceding tbree years. Interest

on tbe voucbers accrued from August 10, 1991, the date tbe First Compensation Law

became effective, until December 31, 1994.241 The accumulated value of the

vouchers rose ta 174,2S .

lnitially t compensation voucbers were traded as a security, or used ta purcbase

state owned assets, agricultural land, or govemment owned apartments or ta obtain

Existeoce Loans (defined below in paragrapb iv). Market forces demanded ttade of

the vouchers in smaller quantities, first about 70Cl of face value, then, by 1994

frequentJy only al 50~ of face value.. The voucbers bit bottom in 1996, below 20~

of face value. ln tbe meantime, bowever, a new private market developed for the

voucbers. Set fortll below are tbe various uses for which compensation vouchers may

he employed:

(i). Compensation vouchers entitle tbe bearer to purcbase stale owned

assets, wbetber such assets are being sold tbrough a {il public tenders for

selüng stale property against vouchers: (ii) public offering of sbares; (ili)

investment companies (portfolio management companies); or (iv) other ways

of seUing state property against voucbers (dosed tenders).242

(ii). Claimants may purchase agricultural1and? if their voucber was received

as compensation and IlOt tbrougb the secondary market (5Och c1aimant, a

"Primary Voucber Holderlf
).24J Claimants cao purcbase sucb land tbrougb

a system of aUdions conducted by land cooperatives. If the land ta be

240 F.C.L.. § 5-7.

2'1 Act No. fi of 1994 § 2, and F.C.L. § 5.

242 F.C.L. § 7(1)8.

243 F.C.L. § 7(I)b.
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auetioned belonged entirely 10 members of the cooperative who cootributed

tbeir sbares to the cooperative during the Communist era., then ooly tbose

claimants who bad belonged ta the cooperative bave the right 10 bid.244 In

arder ta bid in this process. claimants must bave (i) previously owned land in

the area, (ü) been members of the cooperative auctioning tbe agriculturalland

as of January 1. 1991, (ili) he members al the time of audion and (iv) bave

bad tbeir permanent domicile in the town or village wbere the cooperative is

auetioning the land as of June 1, 1991.24S If the land ta be auetioned

consists of land belooging te the govemment, tben any Primary Voucber

Holder may bid.246

(iü). Primary Voucber Holders may purcbase apartments owned by the

national and local govemments.241 OnIy persans currently occupying an

apartment are entitled ta purcbase the property according ta a set priority

lisf4I. Tenants. ClTtenants, tenants sharing a designated part of the

apartment (only for bis\her desiguated pan) bave first priority. Their

descendants, natural or adopted, as weU as the tenant's parents bave second

priority. The apartment cau he purcbased by any one or ail of the above

parties.249

(iv). Undcr Govemmenl Decree No. 28/1991 on the Existence Loan and

Preference Partial Payment. compensation voucbers may aJso be used as

Z44 F.C.L. § 15(1).

~ F.C.L. § 21.

246 F.C.L. § 19.

247 F.C.L. § 7(2).

141 The priority wu first regulated UDder a 1969 Government Decree governing
the purcbase of apartments. SiDce 1993, il is govemed by Art. 45 of Act No.
LXXVIII of 1993.

1ot9 Or. A. Szabady, ·Vâsârolbatd onkormânyzati lakâs kârpôtIâsi jegyérr!- KOpi
(6 January 1994).

[16



•

•

collateral to obtain certain types of loaDS, specifically loans related to the

privatization of state owned enterprises.HO

(v). Compensation voucbers may he excbanged for an annuity if the

voucber holder is eitber al retirement age or incapacitated in sorne way. Iftbe

Primary Voucber Halder was over the age of sixty-five as of December 31,

1991, tben tbe lDnuity is provided for life. The amount of life-annuity varies,

depeDding 00 the age and gender of the voucber bolder and the amount of

voucbers excbanged for the annuity. If the voucber holder bas lost at least

67" of bis or her income eaming potentiaJ through some physica1 incapacity,

tben die annuity is for a limited period of twe1ve years for men and fifteen

ycars for women.lSl

Foreign claimants cao receive their aonuity according to the relevant

Hungarian peDSÎoo IawS.252 Annuities are increased annually every Marcb

lst al a rate equaI ta al least 30~ of any increases in peDSÎODS. None of the

annuities are inberitable and tbey are tax exempt. The original deadline for

excbanging voucbers for annuities was 90 days from receipt of the vouchers

for tbose voucbers obtained onder the First or Second Compensation Laws.

However, tbat deacnine was cxtended. and the final date on wbich a request

for excbange of voucbers for annuities can he filed is December 31. 1997.ln

If voucbers were obtained onder the Third Compensation Lawt men claimants

bad to notify me compensation office of tbeir inteDt ta obtain annuities al the

time of application. The exchange of voucbers for annuities is final.

250 F.C.L. § 7(3).

251 Act No. XXXI of 1992 on the excbange of compensation vouebers for Iife­
annuities~ as amended. and F.C.l. § 7(4).

zn GoVerDIIICQt Decree No. 18/1994 (11.9.).

m Art. 4 of Act No. XXXIlI of 1997.
'>. •
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(vi). Vouchers can he traded on the Budapest Stock Excbange.2S4

(vü). Beginning in the Sprïng of 1994, voucbers may be used onder the

Small Investors' Sbare Purcbase Program ta obtain loans for tbe purcbase of

sbares ofpreviously beld companies. The voucbers may serve as collateral for

the loan and may be used 10 repay the loan up ta an amount of HUF 100,000.

Any voucber boldcr may access loans from this program, but Primary Voucber

Holders bave priority and may forego the registration fee of HUF 2,000.m

(vili). Severa! retait shops accepted vouchers as payment. Vouchers have

variable daily rates and are exchanged al the value tben in effect. However,

as the exchange rate plU11Ul1etS, and there is a smailer chance to use the

vouchers in the privatization process, less and less stores are willing to accept

vouchers as payment. By 1996, stores were no longer accepting voucbers.

Voucbers obtained in tbe secondary market cannat he used to purchase state

owned apartmeDtS or to purcbasc laDd, nor cao they be excbanged for aonuities.~

During the privatization of astate owoed enterprise or the sale of state owned assefS,

the state mam accept compensation voucbers as payment for at (east 1041, or witb

respect ta SIate owned food processing companies at least 20Cl, of the value of the

assets being sold. Restrictions in force until 1996, on the purcbase of reaI property

by foreigners wbicb required permission from the Ministry of Finance, did DOt apply

if such property wu bougbt witb compensation voucbers issued ta the foreign

pany.257 The State Property Agency (Âllami VagyonQgyniJlcsig).. retained the rigbt

ta propose tbat me govemmeot suspend the use of ail or a series of voucbers for the

15lI Decree No. 38/1992 (VII.3.) of the Exchange CommissioD.

m -Kârpôt1âs- K6pj (13 January 1994).

156 F.C.L. 1 7, 21, 27.

251 F.G.D. § 13.
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purcbase of state owoed property, bowever, it did Dot exercise tbat right.2SI

• e. Speeûll Rules Goveming lhe Purchase ofAgriculturaJ Land and Firsr

Option 10 Purchase Pro~rty during Privati:l.alion

•

As discussedt Primary Voucher Holders may purcbase agriculturaJ land

tbrough a system of auetïODS, if tbey commit to cultivate the land, ratber than seO it.

In arder ta guarantee tbe availability of agricultural land for compensation purposes,

the Hungarian govemmcnt maDdated tbat land cooperatives (or tbeir 1ega1 successors)

designate certain portions of their property towards compeosating claimants. The

farmIand tD be made available cannot include proteeted nature preserves. national

parts, lands proteeted by international treaties or land appurteDant ta arcbitecturaJJy

proteeted non-fann buildings. [f the area of the cooperative's farmland is insufficient

ta meet compensation demands because it is proteeted land, tben certain portions of

the protected area (fieldland. gardent orcbard. vineyard. forestry) may a1so he

desigoated towards compensation witb the consent of the Nature Conservation

Autbority.~

The original deadline for agricultural auetioDS was tirst set al March 31, 1993.

The govemment imposed this deadline ta help stabilize. and ta rapidly create oew

forms of land ownership. However, tbe govemment repeatedly extendc:d this

deadline. The Iatest non-forfeiting deadline is september 30, 1997.

Under Huogary's privatization laws, former owners of reaJ property bave a

first option to purcbase 50ch property except in ümited circumstanees. Tbere is 00

first option (i) in the privatizatioD of domestic retail and public catering companies,

(iï) if the property is an apartment and the current occupant cbooses ta purcbase the

apartment, (iü) if the property is a partial interest in a business enterprïse, or (iv) if

~ F.C.L. § 8(1).

Z59 F..C.L. § 15, 18.
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the property consists of sbares in a company.2lIO

Clajmants are notified in writing of their rigbt of first purcbase. If the identity

of the original owner is unknown~ tben 30 days prior to the sale of property ~ notice

is published in two national joumals or the notice board of the local govemment

baving jurisdietion over tbe property. Announcements of the original owner's optioo

are a1so made 00 the premises of the propeny, as is customary localIy. Such

announcemeot remains affixed to the premises until the property is sold.261

Owners of farms also bave the right of first purcbase ta neigbbouring farmIand

being auetiooed. Such purcbasers must, bowever, commit ta cultivate the farmland

and not cease agricu1tural production thereon for five years. lf the owoer breacbes

this commitment, the fannIand automaticaUy reverts to state owuership.. a newauetioo

is beld and the breacbing owner receives 00 compensation. lf the owner suspends

agricuJtural production but sees ID the protectioo of the fannJand and its maintenance

in farming condition.. tben tbere is 00 breach of the obligation ta utilize.262

g. Fi1UllldaJ and Tar Consid~rarions

Filing claims wim the compensation office is free of charge. With regard ta

agricultural land purcbased througb voucbers.. the Hungarian govemment bears aU

costs related to tbe designatioo of such land, formation of delacbed estates and

registtatioo. In addition, propeny 50 purcbased is exempt from property acquisition

taxes. l'be nominal value of the voucber9 interest received on the voucher. annuities

obtaioed in excbange for voucbers9 and Agricultural Enterprise Suppon are exempt

from individual iDcome tu.263

2fO F.C.L. § 9.

261 F.G.O. § li.

262 F.C.L. § 22(2)" 23.

263 F.0.0. 1 10.
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If voucbers are exchanged for cash whicb is tben used ta purchase stocks,

bonds, fonds, and ail otber portfolio produets tben capital gains from those

investmeots are deductible from gross income ta the extent of 30% of one's ÏDCome.

3. The Tbird Compensation Law

The Third Compensation Law provides redress for violations of the right te

freedom and the rigbt to Iife. However, several provisions oftbe Third Compensation

Law 'Nere _ against Jewish vietims, tberefore, it was successfuUy

cballenged al the Constitutiooal Coun. The ameoding legislation was ooly passed

recendy, in June 1997, after Dumerous Parliamentary debates.

a. Eligibk lndividulJls

Any individual wbose freedom or life was deprived tor political rea50ns

between March Il, 1939 and October 23, 1989, bas a prima facle right te

compensation. Parties entided ta compensation onder the Third Compensation Law

include (i) persons wbo were HUDgarlan citizens al the time the Third Compensation

Law came iota force: (ii) penons who were Hungarïan citizens at the lime of the

aetiooable injury; or (üi) DOD-Hungarian citizens who couJd claim primary residence

wben the Tbird Compensation Law came iDto force. or wbo's primary residence was

in Hungary prior ta tbat person's deatb.264

If the injured party is deceased, lbe surviving spouse (who lived togetber in

marriage witb the deccased cligible individual al the time of the eligible individual's

dcath and (i) aIso al the lime the injury was incurred, or (ü) who is the first spouse

of the eligJble iDdividual after tbat person's freedom wu deprived for political

reasoos). is entitled 10 compensation. Parties are IlOt eligible under the Tbird

Compensation Law. if tbey (i) bave bad daims sett1ed by the Hungarian or aoy

foreign goverameat; (ü) were a professioaal member of tbe Slale sccurity agencies;

264 Third Compensation Law (in the fOOblOtes, the -T.C.L. -) § 19 4.
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(üi) after 1956, volunteered ta be a member of the special armed force

(-/auhQralmista-); (iv) were awarded for participating in the tigbt against the 1956

uprising; (v) volunteered ta tigbt against the 1956 uprising; (vi) violated tbeprinciples

of the Internatiooal Declaration on Civil and Politica1 Rigb~, except if tbat persan

cm prove, tbat he or sbe suffered as a result of crimiDal proceeding iDitiated agaiDst

bim or ber, on the basis of activities for furtbering democracy; (vii) bave bad claims

settled as part of any international treaty.266

b. Proc~tJurelfi'

The proceduraJ ruJes onder the First Compensation Law also apply for

compensation onder the Tbird Compensation Law, to the extent tbat no provisions of

the Third Compensation Law is iDconsistent with proVisiODS of the First Compensation

Law. ProceduraJ ruJes affecting ooly tbe Third Compensation Law are tbe foUowing.

Claimants bad four montbs (i) from tbe date of effectiveness2" of tbe Iaw,

or (ü) after a court rendered its decision that tbe claimaDt's prior conviction was

unlawful and/or bas been nullified. The original filing period, just as in tbe case of

the First and Second Compensation Laws, was extended ta March 15, 1994. Uoder

decisioas of tbe ConstitutionalC~ certain provisions of the Tbird Compensation

Law was foUDd unconstitutioaal. Therefore, UDder the ameodment of 1997, an

additional lime period of four montbs was granted ta file claims for iDdividuals, who

bccame cügtble ta file UDder die new rules. Claimants, wbose petition was dismissed

under a provision wbicb wu amended oeed DOt file again. Rather tbeir case will he

n:opeued by me compensation office. Claimants eotitled to file with the office located

in the county according ta tbe claimants permanent residence or directly wim the

2td As enaeted by Law Decree No. 8/1976.

- T.C.L. § S~ 12..

267 Act No. 1 of 1957 on Administrative Procedure is applicable in cases DOt
govemed by tbe T.C.L. or by its cxceutive govemmeot decree.

261 The Tbird Co~tion Law came into effect on July 2, 1992.
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Compensation Office. The Compensation Office is the court of first instance.269

• c. Scope ofDamag~s

•

Provisions falling under the scope of damages were the most controversial

provisions before the ameodmeot of the Tbird Compensation Law. The original Law

differentiated among severa! groups of vietims. ft provided for different amounts or

DO compensation al all if (i) death suffered as a result of a judgement rendered by a

Hungarlan coum; (ü) death suffered duriDg criminal proceediog or during the

execution of a court sentence iD a way, tbat it is beyond reasonable doubt tbat the

deatb occurred due to the deliberate actiOD of the Hungarlan authorities; or (iii) deatb

suffered due to tbe deliberate action of the Hungarian autborities, but witbout any type

of legal action. The Law further differentiated aDlODg claimants wbose liberty was

deprived as a result of (i) a prison sentence by the Hungarian courts; (ü) compulsory

medical treatmeDt based on certain crimina1 aets; (iü) serviog iD the foreed labor

service of the Soviet Union; (iv) a Hungarian court sentence or administrative

autbority t s decision, wben one's liberty WU deprived by confinement ta a closed

camp-type location, or by p1acing one onder police surveillance, or by controlling the

location of one's cboice of residency; or (v) deponatioo duriDg World War II.

ID addition to allocating different amounts of compensation payable ta

claimaots who suffered in differenl ways, there was a distinction between bow far

removed relatives are entided ta compensation. For example, if a persan suffered

deatb duriDg crimiDa1 proceediDg or during die execution ofa comt sentence in a way11

mat it is beyond reasonable doubt tbat the death occurred due ta the deliberate action

of the Hungarian autborities, the pcrson's surviviog spouse, or living cbildren and

living parents \Vere entitIed ta HUF 1 million. In case there is no surviving spouse,

nor children or parents, die surviviDg sibliDg is eotided ta SOClt of tbat amount. On

me otber band surviving siblings were IlOt eligible for any compensation if the

deceascd died in a conceatration camp. If a pcrson suffered death due ta the

269 T.C.L.• l~
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deliberate action of the Hungarian autborities, but without any type of legal actiony

e.g. a persan who was shot into the Danube, there was 00 compensation granted.

Anotber example is tba~ if a persan served in the Hungarian tabor service system, and

bis unit was aiding a figbting army _ tbat persan was entided ta compensation.

Whîle, the persan, wbose unit did not aid a fighting army unit wu not eligible to file

for compensation. Last but DOtl~ the spouse of a deceased persan wbo died as a

result of the Communist autoeney received double the amount of the spouse of a

Holocaust vietim.

After relevant CoosIitutiooal Court decisio~, the amendmen~ ta the Tbird

Compensation Law eüminated these discriminations. Compensation is DOW due if an

iDdividuai (i) wu executed onder unlawfu1 or annulled ëecisiou of Hungarian

autborities; (ü) suffered death dtuing crimina1 proceeding or during die execution of

a court senteoee in a way, tbat it is beyood reasonable doubt tbat the death occurred

due ta the deliberate action of the Hungarïan authorities; (üi) suffered deatb due ta

the dehberate action of the Hungarian autborities, but witbout any type oflega! action;

(iv) died during deponation or force labour service. In all the above cases, the

surviviog spouse, chiJdreu or parents are eligible ta file onder the Tbird Compensation

Law. ln case there are DO surviving spouse, cbildren or parents, the siblings, or in

case of a priest of a church enforcing celibacy, bis cburch, are eligtble ta claim SO~

of the amount of compensation. The amount of compensation will be detennined by

the govemmeot, who bas ta introduce its offer ta the Parliament no 1ater tban January

7, 1998. It means mat by the tilDe the government bas ta decide the amount of

compensation giVCDy il win know tbe numbcr of appücaots.211

The origiDaJ offer under the Thini Compensation Law was HUF 1 million for

vietims of Communism~and HUF SOO,OOO for vietims of tbe Holocaust. However,

UDder Decision No.. 2211996 (VI.2S.. ) of the Coastitutioaal Court, the Thini

l70 Decisions Nos 1/1995. (U.8.), and 2211996 (VI.2S.) of the CoDStitutionai
Court.

111 T.C.L. § 2, 2IA, 2IB, 3, 6.
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Compensation Law cannot offer less mooey for Jews who died, tban to noo-Jews.

The Court beld tbat equal compensation is DOt a question of moral obligation or

adequate funds, tberefore, discrimination in the amount of compensation is not

justified. However, in the meantime, the expected amount under the oew provision

decreased ta about HUF 300,000 (approx. USS 1,500 in 1997). Moreover, alter

Decision No. 1/199S (U.8.) of the Constitutional Court.. legisJators bad to take into

consideration tbat serving a prison sentence in Hungary was not equivalent with

deportation by the Nazis. Comparing the bardsbip of detentioD in Hungary and

deportation, the Third Compensation Law awards an extra IO~ compensation for

deportees. If the claimaot bas already received compensation for illegal confinement,

such as deportatiOD, forccd tabor service, detentiOD, and the like, and the vietim died

during sucb confiDemen~ the claimant bas ta cboose wbether be/she would like ta

receive compensation under the rules applicable te iUegaJ confinement, or under the

rules regarding the deatb of the vietim.m

Compensation is aIso offered for the 10ss of liberty. Loss of liberty under the

Third Compensation law is (i) a prison sentence by the Hungarian COUltS; (ii)

compulsory medical treatment based on certain crimiDa1 aets; (ili) serviDg in the

forced tabor service of me Soviet Union; (iv) a Hungarian court sentence or

administrative aulbority's dec:isiOD, wben ouets liberty was deprived by confinement

ta a closed camp-type location, or by placing one under police surveillance, or by

conttoUing the location ofone's cboice of resideocy; or (v) deportation during World

War Il.m

d. Fomu of CompnlStllion: CtHnfNlISIIIion Vouchtrs and Annuiti~s

Compensation is paid eitber in the fonu ofvoucbers or life annuities. Separate

legislation bas becn enacted for tbe adjustment of social security beoefits for tbose

persons disabled iD connection witb their deprivation of liberty. AlI voucbers are

m T.C.L. 2, 2JA.

m T.C.L. 2JA, 218, 3.
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govemed by the same cules regardless wben and onder wbicb Compensation Law they

were issued.

The amount of tbe annuities granted is caJcuJated in a ratber particular way.

First the Law sets tbe life expectaDCy of males and females in mootbs. Theo the

calculation is doue by dividing the Bumber of months during wbicb one was deprived

of oue's freedom witb the nomber of montbs tbat penon is expected to live after

Dccember 1, 1991; and tben tbat dividend BUmber, bas to he multiplied by a nominal

amounf1·. If tbe claimants chose compeusation in tbe form of vouebers., tben the

amount is calculated by multiplying the nominal amount by the Bomber of mootbs

during whicb one's freedom wu deprived.. As an example., if one was deported 10

Auschwi~ and speot tbere 8 montbs, tbat penon would receive about HUF 88JlOO

(wbich equals 10 USS 440 in 1997).m

4. The Fourtb Compensation Law Bill

Under Decision No. 37/1996. (1X.4.) of the Constitutional Court. die

Hungarïan legislative body wu instrueted ta remedy Hungary's noo-eompliance witb

art. 29 of die Paris Pesee Treaty. Uoder att.29., the "Allied and Associated Powers"

were entided 10 takc any action with propertïes of HUDgarian oatiooals and of

Hungary found witbin tbeir territorics, and ta apply the proceeds of sucb property

agaiost tbe claims of tbeir D1tiooals and tbeir States. Exceptions to this role were: (i)

property used for diplomatie purposes; (ü) propcrty of religious bodies or private

charitable iDstitutioas; (ml property of Kungarïan nationals wbo were residing wim

permission in the country in wbich tbe pr~ bas located, except Hungarian

property whicb were subjected to measures genera11y DOt applicable ta property of

Hungarïan aatioaals resideat iD tbe same country; (iv) property rigbts arisiog sioce the

armistice or the resumpIioa of ecooomic relations; and (v) literary and artistic

property. At me same time., HUDgary wu placed onder an obligation ta "compeosaœ

11. The oomiDal amount is incn:ased lDIIUa1Iy.

175 T.C.L. 6, 7, 8, 9.
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Hungarian Datiooals wbose property is taken... Il Hungary bas DOt satisfied its

obligation of compensation yet. As early as 1993, the Fourth Compensation Law bill

was inttoduced to tbe Parliamenl on the compensation of iodividuals wbose property

ripts were violated in connection witb Hungary entering inta international tte8ties

wim foreip countties. The bill did DOt C\'ea reach the Ooor of the Puliameot, and

bas DOt been reiDtroduced sînce. Under the Court's decisîOD, the Fourth

Compensation Law bill will bave to revitalized.

Hungary entered into bilateral property trelties with 17 counties. In two such

tteaties, Hungary explicidy gave op its citizeDs' rigbt ta properties found on tbe otber

state's terrïtory. Tbere are additional COUDuies wbicb did DOt enter iDto a special

agreement with Hungary, but onder the Paris Peace Trealy bad the right ta seize

Hungarian property located on tbeir territory. In aU of the above cases, Hungary is

UDder legal obligation to compensate its citizens for their property lost in connection

with the international obligations of the Hungarian State. The ooly questionable

properties are the ones taken by the Soviet Union and the Ukrainian Soviet Socialist

Republic. Witb the koowledge of the Hungarian Foreign Minister, tbese two counUies

applied national laws onder whicb tbey placed the seized property under State

ownersbip. Tberefore.. HUDgary may Dot bave a legal obligation ta compensate for

propenies taken by the [WO COUDtties mentioned above.

The Founb Compensation Law couJd a1so bave COOOectiOD ta Jewisb claims.

Under ans 26 and 27 of the Paris Peace Treaty, the iDterest of Holocaust survivors

were represcoted as 10Dg as tbeir lost or damaged property was found in the tenitory

of Hungary. Under the Iaws of Allied powers, Hungarian Jewish property found

outside of Huogary sbould DOl bave been coosidered euemy propeny and tberefore

open for coDfiscatiOli. However, mes pI'OIeding Jewish property werc Icft out ofan.
29 of the Peace Treaty dealiJJg witb the scizure of Hungarïan property within Allied

tenitory. Tberefore, it is WlClear wbether Hungarian Jewisb property, otbcr tban the

property geaeraJ.lyexcluded from repantioo, couId bave beeD taken in coDDeCtion

with 1ft. 29. One cu ooIy assume from the teX! of ans 26 and 27, tbat the Allies did

DOt intend to apply double standards. Wbile Hungary was required to retum or
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compensate for Jewish property, tbe Allies did not seS reparation for Jewish

property. One explanation of the situation could he based on the political struggle

between the Western Allied Powers and the Soviet Union. As stated earlier, the

Soviets were interested in collective reparation, wbile the Western Powers emphasiRd

individual compensation. Articles of the Paris Peace Treaty were dnfted in

accordaDce with which interest certain provisions primarily affected. Art. 29 on

collective reparation couId bave foUowed me Soviet proposaI, and tberefore would not

CODtain any refereoce to individuals' interests. Altbougb tbis may aoswer the question

why was Jewish property not iDcluded in the list of properties exempœd from

reparation, it sbouJd not leave Jewish property un-compeosated. Rather, the duty of

compensation would shift to the Hungarïan govemment. If tbis argument is upbeld,

the Public Fouodation (see a description of the Hungarian Jewisb Heritage Public

FOUDdation below) sbould receive additional compensation payments from the State.

c. DESCRIPI10N Of COMPENSATION LAws FOR PROPERTY CLAIMS Of

COMMUNITY PROPERTY

1. Church Properties Reprivatization

ln 1989t like in otbcr East European countties, the Roman Catbolic Church

initiated negotiatioos witb die Governmeot ta eud limitations put on ilS aetivities by

the communist regïme. ID 1990, Act No. IV on tbe Cburcbes and on Freedom of

Religion lIId Conscience WIS eaacœd. This aet eotided the Churches to fuJtil certain

functioas in society, whicll IR DOt exclusiveJy reserved for die government by law.

Such functions are educatioa, social service, sport, beaJth, child and youtb protection.

However, tbe cburches were DOt in tbe position ta fulfil tbeir role in society due 10

the Iact of immoveable properties and fuDdiDg. Previous ta 1990, Ourches received

fuDdiDg from the Srate. The State bad DO meaDS and DO iDœDtion 10 give more fonds

to tbc cxpc:ctcd growing oeeds of the newly -fteed· cburcbes. Churcbes aIso

preferred ta get bact tbeir religious institutions, tbeir scbools, tbeir bospitals, tbeir

bomes for die eJderty, tbeir places of worsbip. tbeir eemeterïes. Il WIS aIso
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economical for the Smle, who could pull out from financing and the maintenance of

these places. and, in the long term, would he able ta stop funding the Churches

altogether. Therefore, negotiatioDS resulted in Act No. XXXII of 1991, which

provides for the partial restitution of Cburcb property (the -Ch.C.L.•).

The Ch.C.L. applies ta immoveable properties, wbich bad been buitt 00, and

were expropriated without compensation after 1948 Jan.l. Additional conditions are

tbat

1) the claimed property is currently in the owoership of the central or

local govemment; and

2) a) the property was and will be used for the purpose of, or

b) the use of the propeny, was given by the centtal or local

governmeot in excbange for property wbicb was used for the

purpose of

- facilitating religious aetivities (place of worship. bousing of religious

personnel, ete.);

- aetivities of an arder. deacODS or deaconess;

- education aod lcaming;

- beaJtb, social, child- and youth-protection ;

- culture (community center. museum ete.);

_eemeœry.276

The detaiJed explanatio.rn of tbe Ch.C.L. a1so adds tbat the Stare is allowed 10

expropriaIe properties, wbich are IlOt in SIlIe or local government ownersbip for the

purpose of returning the property tu the Churches.

The Ch.C.L. aIso applies ta Church properties, which ue stiU owned by the

Churcb. but which are used by a third persan because of a measure of the

Govemment. witbout the written consent of the Church. However. in this case, the

Tl6 Ch.C.L. 1 1-2.

m The basic Hungarian aœ in<:lude a sbon explanatiOD al the beginning of the
tex! of tbo~ and 1 larger, detai1ed one after the lext..
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Church bas the rigbt ta negotiate directly with the user or file its claim al Court. A

further situation govemed by tbe Ch.C.L. is wben the property is no longer under the

ownership of the State. but il serves a special function (sacred) of the Church. ln this

case the Churcb could, from the Minister of Culture and Education" request sufficient

fonds to reacquire the property, or could request tbal the State expropriate the

property and tben transfer ownership ta the Church. These requests are determined

by the Govemment.

The Cburches have establisbed special bodies who deal witb the issue of

restitution. The Governmenl and the Cburches organized separate negotiating

commiuees (the ·SpeciaI Committees-) for every Church. Tbese Special Committees

are beaded by represeotatives of tbe Under-Secretary of the Office of the Prime

Minister and of the Cburcb. Members of the Special Committee5 are representatives

of the Minister of Culture" Minister of Interîor, Justice Minister" Minister of Social

Affairs, Minister of Finance, the Office of the Prime Minister, and represeI1tatives of

the Cburch in equal nwnber to die representatives of the Government. If the propeny

is uoder the ownership of a local govemment" tben additiona1 representatives of tbat

local govemmcnt and the Cburch are aJso members of the Special Commîttee.%1I

The claims CID he resolved in three ways: (i) tbrougb direct negotiatioos

between the Cburch and the local government or tbe administrator of the claimed

propcrty, initiated by me Cburcb; (ü) tbrougb direct negotiations between the Churcb

and tbe local government or the admjnisttator of the claimed property. initiated by tbe

Minister of Cultw'e and Education. based on the claims submitted by the Cburches;

or (ilil in case me above mentioned negotiations bave failed. tbrougb tbe Special

Commiuees.

(i) The Govemmem encourages direct negotiatiODS belween the Cburcbes

aud the local governmen~ who owns the claimed propeny. or between the

Churcbes aDd the admjnisttator of the claimed property, if il is under state

271 Ch.C.l. 12.3.
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ownersbip.219 If tbe parties reacb an agreement on the transfer of property

claimed by a Church~ they bave ta notify the Ministry of Culture and

Education about the details of their agreement. If tbere is a disagreement

between the consignor and the user of the property11 the consignor cao

termiDate the rigbt ofuse according ta the applicable law, and men compeosate

the user. The Oovemment bas 10 allocate fonds for such a compensation.-

(ü) The Churches bad 10 prepare a list ofproperties tbey bave claimed7 and

submit it to the Minister of Culture and Education. within 90 days after tbe

Ch.C.L. was eoacteefIl. The Minister tben informed the local govemment

or the administtator of the property of the claim of the Cburch. and

encouraged direa negotiatioDS. If tbe parties could not agree. then they bad

ta inform the Minister and send all documents conceming the property ta the

Minister.212

(Îü) It is the task of the Special Committee5 ta prepare the lists of properties

wbere negotiations between tbe Cburcbes and the local govemment or the

adminÎsttalOf bave failed. The lists. prepared by the Cburches can be

ameoded by tbem. Howcver, the Special Committees will ooly deaJ with

279 Property, wbicb was natiooalized and are still onder state ownership could be
owoed by a local govemment. or owncd direct1y by the State. In the tater case, the
State bas appointed an admjnistrator 10 manage tbe property.

210 Ch.C.L. 1 14.

211 The Ch.C.L. was announced on July 22. 1991, and was enaeted 8 days Iater.
However, tbe government notified the Cburches in Jouary 1990, ta start ta draft their
tist of claimed properties. They bad 10 investigate DOt onJy tbeir record of wbat was
taken 40 years ago, but aIso wbat was sold in die Iast 40 years. The different land
regisbies aIso bad to he researcbed, wbicb imposed large difficulties. as tbey tend ta
he kept in a ratber lI'Cbaic way in most localities. AlI tbese scarcbcs providcd ample
surprise for aU involved parties. Due to tbe difficulties of resolving aU outstanding
issues brougbt up by the seartbes before die deadline of the filling ofdaims. and aIso
ta die assumptioa tbal the Cburches cunent need may vary by time, tbere is a
possIbility ta amcod the list of claimcd properties as mentioned tbereafter.

212 Ch.C.L. 1S•
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additioaa1 claims alter tbey bave dealt with the original claims. The Special

Committee also bas to conclude bow much the restitution of the property will

cost, wbich property is available in excbange if restitution is DOt possible, and

wbo is respoDS1ble for giving a property in excbange.213 Based on the

presentation of the Special Committees, the Govemment bad ta approve the

list of propenies restituted ta the Cburcbes in a period of 10 yeus. That list

cao be ameDded in special circumstaDces. Every calendar year, the

Governmeut bas beeo transferring properties ta the Churches based on their

request for tbat caleDdar year. The Parliament bas ID approve yearly the

fiDaDciaI means for tbe restitution based on the presentation of the

Govemment. If the ParliameDt wiU not approve the financial budget needed

for the transfer of properties, the Govemment alter consultatioo with the

Cburch and if necessary with the Special Committee, couId modify the

deadline for transferring the property.214 Dy 1995 JuJy, botb the govemment

and the Cburches realital tbat the original period of 10 years will Dot be

sufficient ta return aU the properties. Tberefore, it was decided, thal the

deadline will be exteDded ta 20 years, and the necessary legislatioD will be

enacted by the FaU of 1995. However, 50ch an aet bas oot even discussed al

the Parliamenlto date (August 1997).w

If the dec:ision of the Minister of Culture and Education is inconsistenl witb

the coaclusion of the Govemmenl, or if the Minister did nol reuder bis decision

before me deadline, the Churcb, me OWDert the administrator or the user of the

claimed property, or lDybody wbose interesl would be effected by the decisiOD could

tom ta the Govemment for judgement. If the decision of tbe Minister of Culture and

Education is agaiDst the lawt the effected parties could file tbeir claim directly al

213 Ch.C.L. 14, 6, Il .

.. Cb.C.L. § 7-8.

215 K.K., -Ûjabb tMgyaJûi forduJ6- Magyar Hlrlop (15 July 1995).
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Court.216

The Churches cao only claim properties in their curreut condition. However,

the Government bas the option te initiate monetary compensation for the claimed

property. If the Cburch agrees, tben compensation is payed instead of tbe return of

tbe claimed property. If the property is retumed in lrind, tben the Govemment bas

to compensate, according 10 tbe law on expropriation, tbe local govemment or tbe

admjnistrator of the property, me user of tbe property, and everyooe who bas any

right 10 the property according to the land registry.m [t is the responsibility of the

Minister of Culture and Education to initiate a ban on the claimed property against

alienatioo or mortgage at the land registry.211

According te the derailed explanatioo ofthe Ch.C.L., the main intention of the

IcgisJator was DOt the restitution of the Cburcb property, but to secure property and

funding for the Cburches ta carry out tbeir activities, most of wbicb was previously

fiMoced by the govemment. Tbat is the reason wby art. 2 of the Ch.C.L. states tbat

onJy properties wbicb were and will be used for the purpose of facilitating religious

aetivities; education and IcarniDg; bealtb~ social. child- and youtb-protection: culture;

or cemetery; ue subject te compensation. This article means tbat ooly property whicb

win he used by the Cburches according to tbeir currcnt needs are subject ta

restitutioD. Tberefore, the Ch.C.l. is by no means favourable to the Jewisb

Community. Since tbc Jewisb community was in large perceomge aonibilatcd by the

belp of me Hungarïan govemment and Hungarian citizens, its current needs caDDOt

justify die restÎbltioo of confiscated properties.

SimiJararguments of restitution according ta curreut needs bave been presented

216 Cb.C.l. 1 13.

217 Ch.C.l. § 9-10.

28 Ch.C.L. 1 12.
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in relation ta aboriginal land claims.219 Decades after the original injustice, the

difficulties of restitution are based DOt only on the problems of cstablishing evidence,

but also on the effects of the cbanged social and ecODOmiC background. The

requirements of justice cao be -sensitive to circumstances 50cb as the size of the

population-. Tbere are otber Hungarïan examples of problems arising from a change

of circumstance. Wben the Roman Catholic Cburch extensively advocated for

restitution of cburch propetty, amoDg tbem scbools, people cballenged the

constitutionality of the Churcb Compensation Law, if restitutions UDder the Ch.C.L.

would leave DO otber cboite of education tban Roman Catbolic citizens for many.

Historically, the majority of elemeutary sc:bools, especial1y in smaU communities,

were scbools associated witb the Roman Catholic Cburcbes. However, it would bave

been unjust ta returIl all formerly owoed scbools ID tbe Roman Catbolic Churcb and

leave atheists wim DO cboice of education. Tberefore, the Court foun(f2'O the

Ch.C.L. coostitutional as it did Dot offer restitution in cases wbere tbere was DO need

for tbe aetivity p1aDned ta he canied out in the restituted building. In tbe same way,

restituting all previously owned property to the Jewish community would create no

greater social justice.

The issue of compensation according to a Churcb's current need raises anomer

question: wbat constitutes current need aud wbo wiU decide the legality of the claims

based on current need7 Neitber the state, nor any of its bodies could realistically

investigate bow large is one Cburch's current oeed. However. tbe Ch.C.L. requires

the Cburches and the govemment ta retum propenies over the duration of 10 years

(planned ta he extended ta 20), ta plan in 3 and 1 year periods, and it lcaves space

for correctiODS.291 ACter me coUapse of Communism, many religious institutions

experienced a renaissance of religious Iife. However, after Syears it beame evident

tbat on ODe baDd tbere were many, who only came ooce or twice, on tbe otber band

tbere are young people who became involvcd in religious üfe. Cburches aIso gained

- See Waldroo, supra, note 120 at 16.

210 Decision No. 4/1993 (11.12.) of tbe Constitutional Coun.

291 Ch.C.L. 14, 7-8.
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sorne experience ofnmning schools and other educational, social or healtb institutioos.

ln ligbt of tbeir experience, me Churches are in a better position today to assess their

oeeds tban tbey were S-6 years ago.

Tbere were two issues raised on the constitutiooal level. The first. wbetber

the fact tbat tbe govemment only retumed properties of Churches and Dot odler social

institutions is_, tberefore unconstitutiooal. The second~ wbetber the fact

tbat the govemment places onIy Cburches wbich emted in 1945 into die position tbat

tbey are able to carry out tbeir functions is discriminatory agaiDst recendy establisbed

Cburches in Hungary.. wbich will receive DO special funding to fuoction. In the first

case tbe Coostitutiooal Caon helcf'2 that if a constitutiooa1 rigbt or a social scbeme

CID ooIy he fulfilled witb positive discrimiüation.. tbat positive di=rimination is

constitutional. The rigbt of freedom of religion is a rigbt protected by tbe

constitution. tberefore me state should al least re-establisb tbe position in wbich tbe

Churches existed belote government COnfiscatiODS. Tberefore positive discrimination

in favor ofChurches as agaiDst other social institutions is DOt unconstitutioaal. Tbere

were three articles under the Ch.C.L. whicb were relatai to tbis issue. Arts 1 and

2 deal with properties wbich could he claimed for retum. But an. 15 iDcludcd the

provision tbat the Cburcbes will receive paniaI compensation for properties wbich

would DOt be retumed under die Ch.C.L. Thal provision wu fouod unconstitutiooal

as it discrimioated agaiDst otber social institutions, and tberefore was IDDUUed by the

ConstitIltioaal ColIn. As far as the second issue, the govemmeot bad tbe intentiœ

10 beJp me Ourches agaiDst wbich tbe Communist state canied out unjust 1DeISUJ'eS.

Because the newly establisbed Cburches did DOt suffer similar damages, the

government tberefore decided, tbat il does DOt discriminate agaiDst new Cburches.

The Cburcb property compensation is partial DOt ooly because tbe Cburcbes

could onIy claim properties currentIy nceded for tbeir ldivities.. but aIso because tbey

canoot claim agricultural propenies aDd other properties wbich bId busioess functioas..

wbich were DOt usai for religious purposes but ratber for eaming profit. This means

292 DecisiOll No. 21/1990 (X.4.) of the Constibltiooal Court.
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tbat the agricultural lands of the Roman Catbolic Chureb, whicb was one of the

largest Iandowoers before 1945 in Hungary, will DOt be retumed nor will it be

compeosated for.

In the first filling period, claims amounted to more then 7(0) properties of

wbicb about 1.500 couId DOt be validated. In the first 3 years, about SOO claims were

resolved by the decision of tbe Oovemment, and about 1000 by direct negotiatiODS

between die Churcbes and the local govemments. For tbe claims resolved by tbe

Gov~ compensation was payed mostly ta local govemments. They, in

excbange, retumed properties in deplorable condition ta the Ourches, and financed

new projects tbat cany out the social fuoctions wbich were previousJy carried out in

the retumed property. The ones who rea1Iy gained by tbese property tran...qers are the

local governments.

Alter die tirst 3 yeus, the Government exbausted most of its reserves for

financing tbe executiOD of me Ch.C.L., tberefore, me rhythm of the retums slowed

dowo. Accordiog 10 Endre GyuJay, vice cbairman of the Hungarlan Conference of

Catholic Bishops, ooIy 15" of churcb property was retumed between 1991111d 1994,

and tbey did DOt reœived anytbing in 1995 and in 1996. The value of tbeir claimed

property is about USS 1 billion - according to Gyu1ay. The Catbolic Cburch is a1so

reluetaDt ta enter into oegotiatiODS for mooetary compensation for tbeir claimed

property, DOt wanting ta surrenda" propcrty too easily. An additioaal problem is the

fioanciaJ accountiDg witb the local govemment bodies. At die begiDniDg, tbey did DOt

asked ta be compensated for die properties tbey were forced ta return ta the Cburcbes.

However, local govemments started to ask for compensation aod tbe govemment bas

DOt alIoc:atiDg subslantial amount of fuDds for tbat purpose. As the govemment

fuDding for Churcbes deaase, the Cburcbes are bard pressed te operate scbools

widIout tbe return of tbeir property wbicb was to be a substitutc for government

assiSWICe.19)

29J A. Doaaev ·Cburcb wanu land back: DOW· TM ~SI SIm (6-12 June
1996) Il 1-2.
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Regarding Jewisb property, until 1995 the Govemment agreed to the traDsfer

of the ownership of 20 buildiDgs. Ry tbe end of 1996, representatives appüed for 88

property in Iànd and tbey were negotiating for monetary compensation for an

additional 64 properties. To satisfy the c1aims of the Jewish community~ the

govemment would bave ta transfer HUF 8.8 billion (about USS 44 million in 1997),

and speod an additional HUF 5.5 billion (about US$ 27.5 million in 1997) ta

compeDSate owners and tenants who bave rigbts to tbe buildings tbey will give back

in 1àDd. So far, die Jewisb community bas received HUF 516 millioo.294

However~ the Jewisb community is expecting to receive buildings, fonds, and

otber assets in addition 10 the buildings aud compensation it bas been receiving onder

the Ch.C.L. The Ch.C.L. does DOt fulfil Hungaryts international obligation onder

the Paris Peace Treaty. Under art. 27, para. (2), Hungary is obliged ta return ail

properties, rigbts lIId ioterests of Jewish organizatioos and Jewisb communities.

Tberefore, Hungary bad ta enact a separate law on Jewisb communal property.

2. Compensation for the Jewisb Community

ODe of tbe basic principles of the Compensation Scbeme are die principles of

partial compensation and compensation of only individuals. 80th partial and

individua1 compensation couId be justifiai, if compensation is based on mora1 and DOt

on Iegai obligations. Tbere couJd be arguments made for and agaiDst partial aDd

iodividual compensation for violatioas collllDÎtted by me Communist govemments.

However, as far as the legaI respoosibility of Hungary stands for violatioDs committed

during Wood War n, Hunpry sigued die Paris Peace Treaty, wbicb clearly singles

out HUDgary'S legal responsibilities. Under art. 27 of die Paris Peace Treaty,

Hungary is obliged ta tum over aU beirless property ta a representative body of die

Jewisb community. Moreover, onder art. 2 of Act No. XXV of 1946, wbich is still

iD eff~ tbe govemment UDdertook tbat ail Jewisb beirless property would be tumed

* E. Vûai, ·K~lekedik az ~lamosftott ingadanot visszaadâsa· Szombat
(November 1996) 9-10.
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over 10 a representative body of the Jewish community. Altbougb~ the Jewish

community bas been and will ~y divided on the issue wbether pressing compensation

claims will advance or eDdanger the Jewish community of HUDgary, some

representatives petitioned the Coostitutional Court on bebalfof the Jewish community

for full compensation for tbe properties of the Jewish community.. The petitions

resulted in Decision No. 16/1993 (111.12.) of the Constitutional Co~ in wbich

decisioo the Court field that Hungary bas a Iegai obligation ta retum ail beirless

properties once beloogiDg ta the Jewish community.

The deadline ta submit a new draft, based on the decision of the Constitutiona1

Co~ expired Septcmber 31, 1993.. ln the meantime~ the WJRO came ta the belp

of the representatives of me Hungarian Jewish community. Altbougb tbere was no

consensus 00 any issue, negotiations bave started..

TM RmilUlion Fund

As descn1Jed earlicr. govemed by Act No. XXV.. of 1946, the Restitution

Fond wu die Iegai beir of tbe beirless Jewish property.. Under art. 2 of the above

meDtioned A~ the govemment undertook that it would transfer all beirless properties

of people who were persecuted based on tbeir Jewisb origin or religion te the

Restitution Fond, regardless wbetber the propeny bas been or will be acquired by the

govemment. Altbougb, Act No. XXV. of 1946 is still in force, the Restitution FUDd

was DOt re-establisbed. Members ta die Restitution Fund iDcluded die appomtees of

the neolog2" and die ortbodox communities. However, it was DOl the iDterest of

any parties ta tbc aegotiations ta leave out the rcpresentatives of the secuJar Jewish

organiDtions. The aim wu to reach an agreement whicb would DOt be attaeked Iater..

Tbercfore, aU iaIcresb:d parties received al 1t25t limitai power in forming tbe

agreement.

195 Huapry bas lWO main Jewisb religious communities, die ortbodox, and tbe
oeolog community. Tbc neolog community is close ta the American coaservative
movement•
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Decision No. 16/1993 ([11.12.) of the Coostimtiooal Courty called upon the

govemment ta tum over die beirless Jewisb properties to the Jewisb community.

ACter it became clear tbat the Restitution Fund would he re-establisbedy the

govemment and representatives of the Jewisb communîty started negotiations with

regard 10 a possible structure, under wbicb compensation cm take place. Dy 19937

tbe WJRO was establisbed, and tbey took an active role assistiDg the Hungarïan

Jewisb community and the govemment iD establisbing a new bodyy which could aet

as the -iegai beir- of die Restitution FUDd.

First~ the WJRO and the representatives of Hungarian Jewisb organizations

formed tbree colDJDittees. Tbc first committee bas been examjoing the issues of

ca1cuIating tbe amount of money and tangIble properties wbich were taken by

Huugarlan autborities due to the Jewisb Laws. The second committee belped ta

establish tbe delegatioo7 wbicb delegation represents tbe Hungarian Jewry iD

negotiatiœs witb tbe Hungarian govemment. The tbird committee bas been

developiDg a workable strategy for die distnbution metbod of the COmpeusatiOD given

by the Hungarïan govemment.196

The calcuJation of the mooetary amount of compensation was done by Jehuda

Don, an Isradi Hîstorian. He tsrillllfM tbat the beirless property of lews, wbich

sbouId have been tumed over ta the Jewish community alter tbe war, amouots ta

approximately USS 2.. 1 billion. His assessment is based on data coUected during WW

Il about the finaDciaI situation of the Hungarian Jewisb commuoities. For example.

in tbe Spring of 1944, on tbc eve of tbe deportation of the Jews from me villages, tbe

Jewish COUDcil of Budapest gave detai1ed data about the financia1 situation of local

Jewish counciIs and tbeir members. A computer database wu created from the

co1Jec:ted data ta detamine the mooetary damage.. This amouDt, minus any

compensation given sbortIy alter 1945, was the basis for ncgotiations belween the

196 -HaDi blrek: Zsidd-zsidd jdvltétcli târgyaJâsok- SzombDt (November 1994)
al 18.
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representatives of the Hungarlan Jewry and the Hungarlan government.-sr

Il bas ta be noted that.. in addition ta wbat the govemment offers ta tbe Jewish

community during the negotiatioos.. undertbe Ch.C.L., properties bave and are beiDg

traDsferred te the Jewish community. It was an issue wbetber the properties falling

onder the Ch.C.L. shouId be traDsferred ta the Restitution Fund as weil, or kept

separate by the community it wu traDsferred ta. The WJRO expressed their opinion

tbat the eotire issue sbould he deaIt witb togetber. However, most of die

represenlatives of the Hungarlan Jewisb communities would have liked to keep tbese

properties onder tbeir ownership and DOt to traDsfer tbem te die Restitution Fund.

Uoder the latest agreement, Jewisb communities will DOt traDsfer the properties to the

Public fOUDdatiœ. Altbougb.. tbere are some overlapping functions of the Public

Foundation and the Jewish communities, the Public Fouodation'5 main goal is to assist

Holocaust survivors, and tbe Jewisb communities' most important role is maintaiDiog

religious lire in Hungary.

Establishing die represeDtative body was the most problematic issue. Witbout

establishing a aedible body representing the Hungarlan Jewisb community, no

oegotiated agreement will he accepœd in tbe future. Tbere was teDSion bath inside

the Hungarlan Jewisb community and between the Hungarlan Jewisb community and

tbe WJRO. The disagreemeot in the Jewisb community wu based on the issue,

wbetber one cau accept partial compensation or DOt. The view of ooly one of the

Hungarian Jewisb organimioo.. the MUSZOE bas been that only full compensation is

acceptable based 011 tbe Paris Peace Treaty.- l'be opinion of the otber Jewisb

organizations is tbat altbough onder tbe Paris Peace Treaty die government OWDS full

compensation, il would be ID UIII'ealistic expedation. Tberefore tbey are willing ta

negOliate for less.. and al leut get sometbing while oeedy Holocaust survivors are still

alive. Tbe tension betweeo representatives of tbe Hungarïan Jewisb community and

the WJRO wu based on the issue of distribution of the compeosation given by die

1!n See -Starisztib IZ eIrabolt zsidd vagyoorôl- Szombat (November 1994) al S.

31 B.I.E., -_- kOriiJoae csend- MagyaronzAg (19 May (995) al 7.
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Hungarian government. Most of the Hungarian representatives felt tbat tbey did DOt

need the belp of me WJRO in tbe negotiatiODS with the Hungarian govemment, but

tbey a1so feared that the WJRO would try to channel part of the compensation

payments outside of Hungary. As noDe of the parties discussed openIy tbeir plaDs~

tbeir communication was filled wim misunderstaDdings wbich only aided the

gov~ wbo was delaying COmpeosatiOD~ claiming tbat tbere is DO consensus on

the other side. It trok !wo years for the parties ta establish tbe oegotiating

commiuee.299

The issue ofdistnbution of the expected compensation giveo by die Hungarian

government surfaced rigbt al tbe begiDning of tbe negotiatiODS. The aim of the

representatives of the Hungarian Jewry, except the Zionists and the MUSZOE., was

to keep as much of tbe compensation payments as possible in Hungary.lm At the

beginning~ the WJRO would bave liked ta channel parts of tbe compensation payments

outside of Hungary ta aid Jews of Hungarian origin who do IlOt live in currenl

Hungary anymore, especia1ly Israelis of Hungarian origin. Tbe WJRO signed an

agreement with die governmeot of Israel tbat tbey would tty ta secure fonds for

Holocaust survivors living in Israel. However, as the negotiatioD proceeded, il

became clear tbat the expected fonds would DOt he eoougb to cover expected projects

in Hungaty, DOt ta meutioa aiding goals in Israel. AIso, by successfuUy oegotiating

wim Switzerland~ me WJRO will DOl need mooey for ilS Israeli plans. but migbt even

he able ta tnmsfer money mto the Restitution Fond.

As a resuIt of die oegotiatiODS~ the govemmeot issued Government Decision

199 The Negotiating Committee (the -Committee-) included the represeoratives of
(i) the govemment: tbe UDder-Seaetary of die MiDistry of Justice, me UDder­
Seaetary of the MiDistty of Foreign Affairs~ the Under-Seaetary of the MiDistty of
FiDaDce, lJId the Diredor of die Compensation Office; (ü) the repn:seatatives of the
WJRO; and (ili) from the HungariaD Jewisb commuoity 9 represeotatives of tbe Sub­
CoIlllDÎttee. The S~IIIIDÎttee, n:presented al the negotiations by tbe MAZSIHISZ~

wu onIy a temporary body, with DO 1ega1 srandiDg. based OB acooperation agreement
among tbc parties.

300 J. GIdd~ -Megfele1&bbéi legmegfelel&b kûpddû- Szombat (Sepœmber 1995)
al 7.
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No. 2079/1996. (111.29.). in wbich the intention 10 fulfil Hungary's obligation under

an. 27, para. (2) of the Paris Peace Treaty wu expressed. The decision aIso

instrueted the Politica1 Under-secretary of the Ministry of Finance ta submit bis

proposai by May 31. 1996, which tJeadlioe was 1DÏSSed.

The Huogarlan Jewish Heritage Public Fouodation (Magyarorsz4gi Zsid6

6riJlcsig Kbzalapltvdny) (the ·Public Foundatioo-) was establisbed under Act No. X

of 1997, by the Government, in April, 1997. The establisluneot of a public

foundatiOD by the Govemment docs DOt require Par1iamentary approval.lOl

However, for politica1 consideration, the issue of the Public Foundatioo was presented

and approved at the Parliament. Dy tbe establishment of the Public Foundation, tbe

Restitution FUDd wu terminated witbout successor, and ils asseIS were tra!lSferred to

the Public Fouodation. The IcgisIators foUowed the rationale of the Compensation

Cases of the Constitutional Court. In respect of partial compensation for iDdividual

properties, me Court argued tbat by enacting die Compensation Laws, the underlying

legal obligations for compensation ceased ta existe lnstead of the original obligations,

tbe Compensation Laws are die oew basis for compensation, whicb compensation is

ooJy partial compensation under the Compensation Laws. Following the saDIe

ar~ by eaaeting aet No. X of 1997 (the ·Community Compensation Law-),

Hungary bas the Iegai obligation ta compensate tbe Jewish community UDder the

Community CompensatiOD Law. and DOt UDder tbe Paris Peace Treaty. Transferring

the fuods of the Restitution Fond wu empty rbeIoric, as the Restitution Fond bad no

asseIS left in 1997. Moreover, the Public Foundation is DOt a successor of the

Restitution F_ tberefore, rigbU and obligations of the Restitution FUDd UDder tbe

Paris Peace Treaty were DOt tnnsferred ta the Public FOUDdatiOD.

It is uoclear wbat will coostitute the asseIS of tbe Public FOUDdatioo. So far.

die govemmcnt contributed one voucber in die IIDOUDt of HUF 4 billion (approx. USS

20 million in 1997), wbicb will be excbanged for annuities. Under the Community

COIIIpCIISltiOO Law, annuities sbaU be giveu 10 any person wbo is entitIed to receive

lOI Art. 74/0 of Act No. IV. of 1959, tbe Civil Code.
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assistance onder an. 27 para. (2) of the Peace Treaty. Tberefore~ under the decision

of the Board, annuities will be given ta everybody of Jewish origin, wbo was

persecuted under any racial, religious, or otber fascist legislation or regulation. Otber

conditions are: (i) the c'aimant was borD in Hungary hefore May 9, 194.5; (ü) the

claimant is permanendy residing in HUDgary today; and (ili) the claimants are over

60 years old. Younger vietims will also receive pension once tbey racbed age 60.

Claimants were urged ta apply at tbe Public Foundation by June 1.5. 19fJ1. bowever,

tbere are DO final deadlines to submit applications. The Fouodation supplied

application forms, but informai applications are aJso accepted. The exact amount of

the lDDuities will depeod on the number of application received.. The original plan

was ta reflect die age of the applicant in the amount of aonuities graoted. However.

due ta the large number of cJaims received by the end of August 1997, tbe Public

Fouodation decided ta give equaJ amouot ofannuities to every applicant. The amount

will he around HUF 5-6,000 (approx.. USS 25-30) per 1DODth. The annuities are tu­

exempt, and il is given retroaetive from die date the Foundation wu establisbed~April

1997. The governmeot approved a budget of HUF 1.2 billion for 1997. Of the

anticipated JO..35,000 applications, the Foundalion expected ta distribute pension for

16-17,(XX) applicants.

Annuities sbouId also be granted ta Gypsies and to otber DOD-Jewïsb vietims

of the Holocaust. However, tbe Community Compensation Law designates the Public

Foundation ta handle tbc process ofdistnbuting the lDDuitÎeS and empowers die Public

Foundation ta decide on its by-laws. Tberefore, il is op ta die Pubüc Foundation.

wbo will he the beneficiaries of tbe anouities and bow mucb me anDuitie5 are worth.

Unfonunately, the Public Foundation decided to assist only Holocaust survivors of

Jewish origin, and tbe Rigbteous~. Representatives of Gypsies aDd otber

non-Jewish vietims are DOt members ta tbe Public Fouodatioo, aod will DOt receive

support from tbem. ID August 1997, die Govenunent and bath tbc Public Foundation

aod me WJRO made somc vague promise of secwing aod distributing compcosatioo

for Gipsy Holocaust vic:tims as weil ..

Jal Rigbteous Oentiles are people who savcd lews duriDg tbe Holocaust.
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In addition ta the voucber, the govemment inteDds 10 transfer ten valued

paintings and seveo buildings ta the assets of the Foundatioo. The buildings are

valued al HUF 1.5 billion, wbiIe the paintings are valued arouod HUF 12-13 million.

Nor aU pairttings nor ail buildings were previously owned by Jews. The HUF 4

billion voucher, the paintings, and the buildings are the so-called startiDg-assets of the

Foundation. The Foundatioo will need substantially more funds ta caver its expected

projects. However, tbere is DO legal definition of the concept of starting-assets.

Whetber il meus tbat the govemment will give DO more, or tbat the govemment will

continue ta contrlbute al a later date is onclear. The Govemmenl position is, tbat:

Hungary's present economic situation does DOt eDable us ta ensure an

immediate satisfactory seulement of tbese justified claims, and we do

DOt have tbe resources for full compeusation in the near future. We

are, bowever, ready to render as much belp as we cm for the moral

restitution of the Jewish community iD Hungary, and belp them
• • ...~.A-ttf'itou JO]

mamtam UJÇIJ 1~"I •••

Additionally, it bas DOt been decided wbetber the government will transfer funds,

whicb il will receive trom Germany or Switzerland or more artworks it will receive

from Russia, ta tbe Fouodatioo. Undcr the Community Compensation Law, any

beirlcss property wbich will he retumed ta the Hungarian government will be

subjected ta a separate legisfation UDder wbicb Icgislation il wiU he tumed oVe!' to the

Public Foundation. It is expected by die Hungarian members of the Public

FOUDdation, tbat the WJRO will aIso transfer funds 10 the Public Foundation. One

can only bope tbat the assets of the Public Foundatioo will grow by assistance

received froID Huogary, Switzerlaod, Germany, and by offen of weaJtby Jews, and

the fate of fouadraising for me Pubüc FOUDdation will DOl be similar to tbe Memorial

FOUDdatioo's.

lŒJ Letter from Gyula Horn, Prime Ministcr of Hunguy t ta Yitzbak Rabin, Prime
Ministcr of Israel (Jaouary 1995)B~ Hungary.
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ln April 1997, the Board of Trustees (the -Board-) beld its first meeting.

Members of tbe Board are working witbout compensation or expeose accounts. The

Public Foundation teeeived an office from the Jewish Agency, wbere they only bave

to pay tbe utility bills. Besides the obvious financial advantage, baving a separate

location belps the Public Foundation to maiDtain its integrity.

The more important issue is wbat projects will he financed from tbe

compensation payments. The Claims Conference, wbich sbould be a model for any

organigrion distributing compensation for victims of buman rigbts abuses, allocated

fonds to four major fuDctiooal divisions: weifare, commemoration, culture and capital

investmenl allocation. Unfortunately, spending on welfare is Most urgenL ln

HUDgary. many aged Holocaust survivor live under serious bardsbip. Survivors could

he belped by supplemeoting their pension or giving tbem a one time pay~; old

age bomes could he built for tbem; a geriatric wing couId be added to tbe Jewisb

bospital; cultural aetivities could he financed for tbem. Once the daily needs of the

survivors were~ memorials couJd he built for die ones who perisbed. Lectures

and otber edueational projects couJd aIso he funded. Many of tbe cemeœries of the

country are in decay. Synagogues and other commUDal buildings, if tbey still~

are fatlillg apan especia11y in communities wbere no lews survived the Holocaust.

lnsIead of expectÎDg weaJtby emigranlS of America to fuDd such projects, the Public

Foundation could a1so keep op al least a few of tbem.

Ta tbiDt about the future, DOt only of the past. Jewish community life could

he revitalized from adequate funding, or al least an attempt couId be made.

Educational, community, cultural and religious aetivilies could be funded. AlI tbree

Jewisb schools of Budapest need more mooey ta operate. Grants could he given to

fmanciaUy disadvantaged students to learn al such iDstitutions. The library of tbc

Rabbinical Scbool migbt be reaovated from outsidc sources. However, it bas DOt been

leM Survïvors of the Holocaust are already eligible for some paymcD1S UDder the
Second lDd Third Compeasation Law. However, the amounts are ïnaedibly smaU.
For example, if a cbiId spent 1 year io an AUSIriaD Iabor camp, upoo reliriDg sile
would receive about USS 6 1 moatb in pension supplement starting in 1992.
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able to continuously purcbase modern relevant Jewisb books, joumals and other

publications. The library of tbe BâIint Jewisb Community Center could also he

enlarged. The recent1y started Jewisb Theatre couJd aJso be belped. The list of

possible projects is endIess.

Projects connected ta Hungarian Jewry sbould also be funded outside of

Hungary, if DOt by the Public Foundation, tban with the be1p of the WIRO. Tbere

are elderly Holocaust survivors of Hungarian origin living in severa! countries. They

could also receive a pension supplement or a one timc paymeot. Old age homes could

also he build, as tbey were build for survivors of German origin in Israel. lDstîtutes,

who coUect and keep information about the Hungariao Jewry could a1so be funded.

For example, tbere is a HUligarîan Jewisb Museum !Il Zefat, Israel, DOt la mention

the large Holocaust Museums and research institutes in Israel and in tbe United States.

Coocluding the description of tbe community compensation of Hungary, we

canoot stress enough tbat the Public FoundatiOD sbould Dot operate according to bow

Jewisb and noo-Jewisb organizations operated in Hungary for the past 50 yean. It

is a fact tbat tbere are very few youngcr geoeration leaders at the bead of Hungarian

Jewisb organizations. It is our opinion, an orgaoization such as the Public FOUDdation

sbould he run by professiona1s. witb coasuJtation of the represeDtatives of the Jewisb

organizations. Wbile informality made the CIaims Conference more able to adapt ta

the cbanging oeeds of Jewisb survivors and tbeir familles, the decisions and actions

of me Public Fouodation sbould be transparent. However, the work of tbe Claims

Conference aod tbe Memorial Foundation sbouId DOt he lost from sigbl. In tbe pasl

40 yean, the Claims Conference, tbrougb international Jewisb organjzatiODS,

distributed vast amount of fuads first for social tbcn for cultural oeeds of the Jewisb

communities. The policy of the CIaims Conference could he a good startiDg point,

to examine bow tbey bave tried ta rebuild Jewisb communities around tbe wood.
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o. ANALYSIS OF COMPENSATION LAWS OF HUNGARY

• 1. Curreot Status

•

Compensation bas been on the national agenda since 1989~ with the first

applications filed al the compensation offices in 1991. AJtbough most of the claims

bave already been filed and processed~ compensation offices are still acceptiog

applications onder the Third Compensation Law. Land auctions origina1ly plaDDed

ta he completed by Marcb 1993~ are still in process ta this date. Moreover~ the

Public Foundation bas just saarted accepting claims for annuities granted ta Holocaust

survïvors. The Fourtb Compensation Law bas DOt even been introduced in

Parliament. and ta conclude tbe Compensation Sebeme a final aet is a1so ta be

expected.

A bill ta amend the Cb.C.L. will be introduced in Parliament in the FaU of

19f17 ~ wbicb if accepted~ will set a sboner deadline for appücations onder the

Ch.C.L.105 There are approximately 3~SOO outstanding claims by Cburches of wbich

fifty percent are for lIlOOeIIJ'y compensation. Churches intend ta use such funds ta

beJp carry out religious aetivities. The Hungarian State budget is DOt in a position ta

set aside tbe required amount needed by me Churcbes. 1berefore~ it proposes, tbat

the buildings for whicb a Cburcb is asking for monetary compensation, be placcd in

an imagiDary fuDd of tbat Cburch~ and the Govemment will pay a four ta five percent

annuity based on the tarai amount of sucb fund for an unlimited tïme. Tberefore the

buildings will he freed from any claims by the Cburches, tbe Ourches will receive

funds for carryiDg out tbeir aetivities, and by reducing me current flDlllcial burden on

die Govemment it will he able te fulfil its obligation onder the Ch.C.L. The basis

for tbis sttuctuJ'e is a recent agreement between die Vatican and tbe Hungarlan State~

goveming me claims of the Catboüc Churcb onder tbe Cb.C.L. The Jcwisb

community would welcome sucb an agreement.

105 The current deJdline onder the Ch.C.L. is 2001.
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The deadline 10 excbange vouchers for annuities bas continuously been

extended, because tbat is tbe most favourable method the govemment bas for

witbdrawing voucbers from circulation. However.. the govemment will bave ta

provide more assets to he privatized against the oulâDding voucbers. The total value

of outstanding voucbers as of August 1997 is HUF 24.7 billion (wbicb is 18.761, of

ail issued voucbers), and more voucbers will still be issued onder tbe Third

Compensation Law.

2. The Hungarïan Compensation Scbeme

The final HUDgarlan Compensation Scbeme will uodoubtedly serve as an

example in compensation. However.. we can onIy bope tbat the bumpy road leaJing

ta the buodred amendments to tbe current system will not be foUowed. As stated

earlier, the Hungarïan Compensation Scbeme is a produet of national politica1

compromise and intemational pressure. The Compensation Scheme is deficient in its

fOUDdational principles as evidenced by the decisiODS of tbe Constitutional Court in

the Compensation cases, wbere tbe compensation process was beavily modified. The

key coocepts as set clown by tbe~ wen::

(i) 00 Hungarian group sbouJd he discriminated for or against.. based 00 tbeir

•special- sutTering;

(n) compensation is partial compensation;

(ili) compensatiœ is partial.. but equal:

(iv) compensation is given equally for property, regardless wbetber the

property was taken onder emting Iaws or illegaUy; and

Cv) compensation must relate ta die reafity of Hungary's fmanciaJ situatiOD.

A1thougb the Coostibltional Coun declared from tbe beginning, wben the First

Compensation Law BiO favoured previous land owocrs, mal all groups of vietims

should be treated equally, in a recent decision the Caon awarded 10'" more

compensation for iDdividuais who were deponed compared to individua1s who: (il

served prison senteaee in Hungary; (ü) suffered compulsory medicaJ treatment based

011 certain aiminal Ids; (ili) served in tbe forced tabor service of me Soviet Union;
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or (iv) were confined te a closed camp-type location, were onder police surveiUaoce,

or were detained in some other manner.

The second and fondamental concept is the concept of partial compensation.

However, even tbat bas DOt always been followed. AlI claimants are entided ta full

compensation in the fonn of voucbers for cwms of op to HUF 200,000 (due ta

decüning excbange rate, approximately USS 2,700 in 1991 and USS 1,000 in 1997).

Tben die percentage of the awarded amount of compensation depends on the amount

of the total claim, op to the aggregate amount of compensatioD, which cao be received

per former owner and per piece of property, consolidated under the First and Second

Compensation Laws, aod wbicb is limited te HUF 5,000,000 <again due ta tbe

declining excbange nr~, approximately USS 67,500 in 1991 and USS 25,000 in

1997).

The issue wbetber compensation sbould be given equally for property, whicb

wu seized onder the tben-existing lcgis1ation, and for property wbich was illegal1y

laten, surfaces in severa! ConstitutionaJ Court decisiODS. According to the dissentiog

opinion of Dr. linos ZJinszky in Compensation case V·, ownership of property

can ooly he acquired througb a Iegai aet. By illegal acquiring, property ownersbip

docs DOt cbaRge, me i1Iega1 taker becomes the possessor of the property but DOt ilS

owner. Tberefore, the Compensation Scheme shouJd bave differentiated between the

two forms of acquisition.

Mr. (van Somers raised the same issue in bis claim against Hungary al the UN

Human Rigbts Committee.xn Mc. Somers complaiDed tbat the Huogarian Stale

breacbed its obligatioo onder tbe Intcmational CoveoaDt on Civil and Politica1 Rigbts

wben tbe Compensation SCbeme wied ta distinguish on the basis of wbetber private

• Decision No. 15/1993 (UI.12.) of tbe Coostitutiooal Court.

XI1 -Claims relating to confiscation ofproperty offormer politica1 prisooers during
me CollllDUllÎSt period 1Alleged _ nature of die compensation Icgislation
1No brcacb of Art.26 CCPR 1Somers v. Hungary, Communication. UN-HRCee (23
July 1996)- 17:1-2 Human Rigbts Law loumal412 (bereinafter CJaims Casel.
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property was Datiooalized or were expropriated by -ema-legal- or illegal meaDS. Mc.

Somers' opinion was tbat onIy restitution is acceptable in the second case. Under tbe

Optional Protocol,- which is a separate iDstrument ta the International COVenaDt

on Civil and Political Rigbts, private parties claiming ta be victims of a violation of

the Covenant, are entided to file a complaiDt with the UN Human Rights Committee.

Howevert the Commiuee found admiSSIble only ODe part of the complaint: wbether

the Hungarlan CompeasatioD Scheme is in violation of Art. 26 of the COVelllDt, on

the rigbt to equality before the law and on equa1 protection of the law. The COVeDaDt

contains DO provisioD on the right to property. The Committee beld tbat the criteria

of partial compensation of the Compensation Scbeme is -applied equally and witboul

discrimiDatiOD... - and went on: -If a State party 10 the Coveoant provides

compensation for nationalizatioD or expropriation on ectual terms, il does not

discrimiDate against tbase wbose property was expropriated or nationaliud.-309

However, 10 continue with the abovementioned reasoning of by Dr. Zlinszky.

one comes ta the conclusion tbat the State cannot decide to give t.r graria

compensation for property illegally taken because it did not acquire ownersbip of sucb

property. While in the case wbere property was nationalized or seized onder

HUDgarlan law, tbe State acquired ownershïp, and it is the Statets discretion to offer

compensation for 50ch property based on monl grounds. Ta translate this legal norm

to the situation of Jewisb claimants, one cau conclude tbat the State bas DO rigbt ta

offer partial compensation for: (i) Jewisb property takeu by extta-Iegal or iIIegaJ

meus; (iO bailments; and (ili) for a pan of heirless Jcwisb property because the State

bad DO law UDder wbich it couJd bave acquired ownersbip of such property.

The issue of baîlmeDts surfaced in every discussion wim regard ta

compensation graDted for Jewisb vietims.110 In 1992, nobody Imew wbetber some

,. ne Optioual Protocol entered iDto force for HUDgary in 1988.

,.. see CIaims Case. supn, DOte 307 al 416.

)10 J. (Jiti, •A leœt 1 ta- HVG (6 May 1995) al 44.; E.V. -A zsidô arany sorsa
1944-utl 19S6-ig- Szombal (May 1992) al 7.
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of the bailments are sti1I kept in the vaults of the Hungarian National Bank, or were

sold duriDg the Communist era. However research condueted by the Jewisb

community discovered tbat no bailment item remained al the bank. The Jewish

community argued tbat for the bailments of deceased Holocaust victims the

community sbould receive full compensation. Individuals claimed tbat owners wbo

still possess bailment bonds sbouId he able to receive full compensation UDder the

applicable articles of tbe Civil Code on bailmeots. and filed Iawsuits for full

compensation. One of the plaintiffs who owns such bailment bonds is Gâbor Székely,

who is ClIITeIldy the viee-major of the City of Budapest. The defendant was the

Ministry of Finance. Howevert bis and otber lawsuits for bailments were dismissed

wben the Second Compensation Law reguJated the issue ofbailments by bringing tbem

onder the scope of the Compensation Laws. The relevant articles penaining to

bailments of the Second Compensation Law, were aaacked al tbe Constitutiooal

Comt. However, die Court found constitutiona1 giving partia1 compensation for

bailments UDder tbe principles of the Compensation Scbeme.111

3. The Compensation Laws· Effect on the Legal System and on the Ecooomy

Il is too early ta say if /cdrp6I1ds (compensation) will sray as a unique

instrument iD the Hungarian legal system and will he appüed ooly iD relation ta the

Compensation Scbeme or will be implemented in future situations as weil. However.

the Compensation Scbeme wu the most important deed of tbe 199Q..94 govemment.

It affected many aras of tbe lega1 system. such as: (i) Amnesty Laws. Compensation

Laws. and laws on the compensation offices were eœcted; (ü) legislation on pension.

and labour lDd social security beoefits were ameoded; (m) the privatizatioo ruJes. the

land law. me law on agricultunl cooperatives, on local govemmeuts, and on faX

issues were tailoRd to fit the Compensation SchelDe; (iv) rules goveming Cburch and

Stale relations were compleœly revised: (v) the Hungarian Jewisb Heritage Public

Foundatioa wu esIIblisbed: lDd (vi) the Coostitutional Court readered over twenty

judgements conccmiDg me Compensation Scbeme. The Compensation Scheme bas

111 Decision 16/1993 (nI. 12.) of the CODStilUtiooal Coun.
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even effected the exercise of criminal jurisdiction. When the excbange rate of

compensation voucbers plummeted, unscrupuJous compaDÏes emerged promising

favourable retums for voucbers. Today, severa! of tbese campanies face criminal

prosecution.312

Although the Compensation Scbeme gready etTected the legal system.. it bas

bad an even greater impact on the economy, on privatizatio~ on monetary supply,

and on the stock excbange. Privatization was an inevitable consequence of the

collapse of Communism and the communist property ownersbip sym:m. The

introduction of voucbers circumvented the immense economic. legal, and politicaJ

burdeus of possible reprivatizatioo in kînd. Saon after the voucbers were inttoduced

in the Stock Excbange tbeir priee dropped to 40CI. tbeo to 30~. until tbey bit an ail

time low of less tban 20". Voucbers are counted al their nominal value wben buyiDg

state property. therefore., tbey became a worthwhile învestment. State propenies

wbicb were Dot marketable, could bave been sold, reJying on the interest of voucher

bolders ta üquidate tbese assets.

The Compensation Scbeme became extremely costly. yet tbere is no data on

just bow much Hungary speot in implementing the Compensation Laws. It will be

a long lime, ifever, before tbe din:ct cost of compensation cao he accouuted for witb

ail tbese elemeots, 50th as: (i) setting aside property ta he privatized for voucbers; (ü)

paying annuities; (fi) paying compensation in relation ta the Ch.C.L.; and (iv)

providiDg fonds aad assets for me Public Foundation. ln addition. the indirect cost

of: (i) maintaining the compensation offices, wbc:re al the peak about 1700 people

worked and around 500 are still employJl3; (ü) supplementing tbe fonds of me
laDd registries natiOD-wide, te carry on the increased workload; (m) maintaining the

govemment committee coordinating the Compensation Scbeme. and Iater on ilS

successor committee al tbe Ministry of Agriculture; (iv) information 011. and forms

312 The abuse of voucbers generaled some Iegal problems. Sec for example: Dr.
L. Fûsi., •A kârpdtIûi jegyek fdvâs*lisâval megvaldsitoU csalisql okozott kir
_-V1:3-4 BCdk Lapja 216.

113 After die layiDg off of August 1997.
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covering compensation applications distributed world-wide; (v) condueting land

auetioDS. AlI will need ta be assessed. To demonstrate the vast amount spent directly

in implementing the Compensation Scbeme, witbout being able ta assess aU finaDciaI

consequences, we present tbe following statistics:

By the end of 1996, the total amount of compensation payments including

interest amounœd ta HUF 230 billion (about USS 1.2 billion).114 About 1.1 million

bi<Jdersl15 entered tbe 26,174 land auetions by August 3, 1997. Close to 700,000

buyers purcbased land. Tbere are about 7000 claims fiIed by the Churches under the

Ch.C.L., of wbich 1046 claims were decided favourably by the Govemment by May

1997. About 1500 claims were round Dot in the scope of the Ch.C.L., and

approximately 1000 claims were settled hetween Churches and local gO'!erDIDCllts.

Tberefore, there are about 3500 claims waiting ta be decided 00. Up to 1997 tbe

Governmenl bas already payed HUF 4.95 billion (approx. USS 2S million in 1997)

ta the Cburches for properties DOt restituted. An additiona1 HUF 8.99 billion

(approx. USS 45 million in 1997) to the local governments, and HUF 2.05 billion

(approx. USS 10 million) to others were payed for properties retumed ta the Cburches

under tbe Ch.C.l. The total value of property retumed uader tbe Ch.C.l. is DOt

koowo. Altbougb botb tbe former owner, usually local govemments, and the Churcb

wbo negoliated directly wim the owncr for a retum of a property is obliged to notify

thegov~ tbus far tbey bave failed ta do 50.

Up ta August 1997t tbc direct oost ofcompensation was OVe!' HUF 2SO billion

(approx. USS 1.1S billion in 1997). Vouebers issued, iDcluding interest.. are valued

al over HUF 200 billion (approx. USS 1.1 billion). The State Property Company

(AIJœni VagytJllUultJ Rt.), the organization responsible for privatiziog state owned

eoterprises. die Saale Property Agency, tbe organization tballDllllges the stale owoed

eoœrprises and targets tbose companies for privatizatiOD, and the Treasury Assets

6.

lU The toeal popuJation of Hungary is approx. 10 million.
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Company (Kincstdri VagyonJœzeltJ RI) offered ta privatize state property in the amount

of HUF 210 billion, in 1994. However, tbey bave Dot fulfilled tbat promise. At the

beginning, voucber bolders bought sbares offered in COnnectiOD witb privatization in

several companies. In 1994 and in 1995 tbere were almost no companies offered for

privatization for voucbers. By 1995 only about 15C1 of the voucbers a1ready

exchanged were allocated to privatization. By August 1997, of aU issued voucbers,

there are still approximately 20~ outstanding.

Altbougb witbout the use of tbe voucber the Compensation Scbeme could DOt

bave been earried out, il was a1so one of tbe main reasoos for dissatisfaction with the

system. The compensation voucber was invented witbout any precedent. Tberefore,

littie could bave been calculated about its future as a financial instrument. Since their

introduction, compensation voucbers bave formed the greatest portion of securities

traded on the stock market. When me first voucbers were issued, they were eagerly

purcbased by brokers who traded tbem we1l below their UDderIying ISSel value.

However, tbe scbeme bas been criticized for failing to engage Hungarians in

signifiant numbers in privatization. Because of the negligible size of the voucbers

(tbey are limited ta HUF S,OOO,OOO [approximately US$ 25,000 in 1997) per penon),

few Hungarians bave enough voucber capital ta contnbute ta the privatization scheme.

Besides tbe fact tbat the voucber wu a new insttument, compensated c!aimants

bad 110 practice in participatiDg in the ecooomy. Most of tbem did DOt IaIow wbat 10

do witb their voucbers and tberefore made no decisioo. By waiting ta learn more

about tbeir options, tbey missed SOlDe possibilities of a more profitable exchange.

AIso, voucber holclers wbo trustat the govemmcnt'5 promise tbat an adcquate amount

of state proper1ies would be privatized, aod tberefore beJd their voucbers looger, were

UDdermined by die govemment. By DOt fulfilliDg its promise of privatization, the

Govemment impeded voacber boldcrs from participating in the privatization process,

and deprived tbem of excbangiag tbeir voucber on the security excbange for a more

deceat priee. As privatization Iagged~ voucbers were traded al a lowcr and lower

1IDOUDt. As a resu.lt, optioas for voucber usage oarrowed. Tberefore, the unsatisfied

compensation voucbcr bolders establisbcd their representative body t the Association
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of Compensation CIaimants for the Safeguarding of their Interest (Kârp6tb(sra

logosultak Érdekvédelmi Smvetsége). The main aim of tbe Association is DOt the

modification of tbe Compensation Schemey but the effective implementation of the

compensation legislation. AccordiDg to tbeir claim, tbe State, who in the privatization

process is responsible in setting aside state propeny at least in die amount of

outstandiDg voucbers, defaulted on its legal obligation by DOt doing 50. Wben the

State Property Agency in early 1997 announced tbat it would offer more adequate

investment options for voucber bolders. the stock market reacted favounbly.

The government aetuaUy reduced the total amount of its obligation by issuing

VOUCbers.316 The vouebers bore interest from 1991 until the end of 1994, but even

in tbat 3 year period, they couJd DOt retain tbeir face value. Voucbers accumuJated

interest of 74.2~, but tbe official inflation for the same period amounted ta 93,5%.

When the Iast voucbcr issued comes due in 1998, they will he worth less tban balf of

tbeir real value.

As a summary one can say about the [voucbersl's muJtifunctionai

privatization role tbat tbese functions, wbich were in tbcmselves

basically positive, could bave beeo realjsed tbrough otber teebniques

in a clearly peaetrable and cbeckable way without involving the

(voucberl. The untbrougbseeable (11OD transpareotl nature of mixing

tbese functions was alter ail suitable for biding the fact tbat the staIe

commitment to an amount approacbing (HUF 200-220 billionl ...

UDdertaken in tbe Compensation Aets couId not he camed out witb the

frames of economic rationality. Tbrough the [voucberl's function as

a participant in a multifunctional market. the political responsibility

could he sbiftal over ta the market.J11

1I6 E.J. •Az Qlam egyre jobban jâr- Vil4ggazdasdg (Il February (995) at 12.

311 Or. B. Galg0czi9 "The Role of Compensatioo Voucbers in Privatizatioo in
Hungary· (Property FoundatiOllInstitutc for Privatizalioo Studïes, Budapest~ February
1995)(unpublisbc:d) Il 16-17.
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One of the main aims of the Compensation Scbeme was ta redistribute land

owuersbip and to reorganize agricultural cooperatives. A major problem facing

Hungary's Compensation Scheme was the tact tbat 97~ of all agricu1tura1 land

belongcd ta cooperatives wbicb produced tbe nation's food supply. However, the

cbaoge of land ownersbip only caused a short period in lest food production. The

original aim of the SmaUbolders Party was ta create a situation tbrough land

redistribution tbat farmers couId work on tbeir own lantL similar ta tbe period alter

the 1945 land redistribution. Tberefore, onder existing laws a person cm own up to

300 ha (approx. 741 acres) ofagriculturalland. However, DOt iDdividuaJ farmers, but

companies rented more tbaD 50" of allland, and one company is allowed ta utilize

more tban 300 ba. Between 1945 and 1947, about SOJXX> small and middle size

farms were registered, wbile in 1995 ontY 20,000, and on (ess tban SOC! of tbose

20,(0) do the farmers wort on tbeir land full tiJDelll. Tbese numbers are similar

to the ones in Western Europe. Many voucber holder opted 10 purcbase land even as

tbey were DOt interested 10 wort i~ due to the faet tbat this was one of the most

favourable ways 10 excbange voucbers. Investors and companies used voucher bolders

as tbeir front men and bougbt land for investment. AgricuJtura1 cooperatives (the

-cooperatives-) bad to auetion large pans oftbeir land alter 1991. Tberefore.. in 1997

the Government proposed to change tbe law wbicb permits onIy individuals ta

purcbase agriculturalland in Hungary, in a way wbicb aUows cooperatives CO expand

tbeir remainjog land property. However, the opposition is upset fearing tbat foreign

owned companies wœld boy op most of the agricuJturaJ land of Hungary. because

such land is submntiaUy more expensive in West European COUDtries.

Only about 250-300,000 people (Jess than fifteen percent of toIaI recipieots)

\Vere able to use tbeir voucbers to obtain land al favounble priees througb auetioDS,

buying tbeir apartment rented from the local gOVertUDeDt, or excbanging tbem for

company sban:s whicb performed weil. People wbo chose annuities did DOt lose

mucb. but everybody eIse did. As one cao see, most n=cipients felt tbat only investors

JII K. Dobos, -HollaJt ma a~?-~mokrata (21 August 1997) al

34.
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were successful. In 1994, substantially fewer people voted for parties of the

govemment tbat eoaeted the Compensation Laws, tban the number of people who

received compensation. After 1994, the new government'5 promises to continue

implementing die Compensation Scheme remained empty and the excbange rate of

voucbers plummeted.

The Compensation Scheme did DOt fuIfiI expectations, DOt ooly on an ecODOmic

leveJ. but also on a political and etbical level. The mixing of rebabilitation and

compensatioo. and the economic realityt did not leave mucb space for political and

moral compensation. Most of tbc vietims are disiIIusioned. The amount of

compensation belped only the most destitute, wbi1e sorne individuals DOt uoder the

scope of me COmpell3atïon Scbeme gained by the compensation process. Many

vietims experieoced the compensation process as anotber humiliation. Altbougb the

government introduœd an additiooaI filing period just before the election, the

disapprovaJ wu shown in the 1994 election.

The Compensation Scbeme wu DOt successfuJ in redressing buman rights

violations committed against HungariaDs, Jews and non-Jews afike. The reason for

tbe failure does DOt lie in die final Compensation Scbeme, but is a result of die

reasons for and meaDS by wbicb it was carried out. Tbere were DO real inteDtion on

tbe part of die government to eaact die first laws ta redress sucb violatioos. and the

current govemment iDberited a system it bad DOt entirely approved. To design and

implement the Compensation Scbeme would have beeo an eoormous task even for

tbose who wanted it. By balf-williogly enacting and cxccutiDg i~ failure was

predestined.

The principal institutions of the Compensation Scheme are tbe compensation

offices. The compensatioo offices faced numerous problems. sucb as: findiDg

qualificd employces; the claims came in periodicaUy. tberefore tbere was a sbonage

of employees DIOSl of tbc lime; lIId tbc overworked cmployees committed a lot of

miSllkes. Tbere were 110 clear logislics governing tbe bandling ofclaims. The claims

were DOt dealt witb in filing arder. and if tbere wu missiDg data. tbe wbole procedure
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restarted from tbe begïnning. Tberefore., letters for information went unanswered,

some c1aimants bad 10 wail yeus for a decisioo and voucbers were banded out Iate.

One of the largest problem bas been tbat the Compemation Office not ooly dealt with

deciding the claims, but aIso organjzed tbe agricultural land auetioos. At the

beginning, the Compensation Office was not responsible for coordinating the

Compensation Scheme, DOl' for anaIyzing tbe compensation process. However, wben

tbe govemment committee coordinating the Compensation Scbeme was tenDinated and

the task of compensation was placed UDder the Minister of Agriculture., tbe

Compensation Office was also required 10 belp wilh die coordination and analysis of

the Compensation Scheme. Tbere were problems a1so with printing and distributing

vouchers. Tbere is no reliable data on tbe amount of vouchers retumed to the State

and destroyed.

The other main reason for tbe faiJure of the Compensation SCbeme, was the

1ack of planning. Tbere were no serious projections on the number of claims, nor on

the amount of total compensation. The total amount was estimated al first ta he HUF

100 billion, but it bad aJready reacbed over HUF 200 billion by 1994, and vaJued

privatized propeny were DOt set aside by the State. The Compensation Scbeme was

DOt fiaisbcd, as originally plaDoed, al the end of 1994. The earuest il couId terminate

is al the end of 1998. This is the reason tbat the voucbers bore interest onJy untiI

1994.

The otber consequence of t.be tack of planning wu tbat eligible persons living

abroad were DOl adequately informed and were DOl given sufficient time ta file daims.

At foreign HUDgarlan represemative offices, tbere wu a constant Iack ofcompensation

forms, whicb were oecessary ta file claïms.. A1tbougb tbere wu information available

iD Hungary, il lOOk a long lime for claimants to decide to file. During the 1994

extension period. die Hunprïan Govc:mment expected an additional 50,000 claimants

to file for compeasatioo. In reality, bowever, over 537.000 claims were filed under

the First and Second Compensation Laws, aad an addilional70.<xx) claimaats applicd
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onder the Tbird Compensation LaW.
JI9

Compensation onder the Ch.C.L. and for the Jewish community was DOt

organized any better. Every claim was met with the rea1ity of a Iack of adequate

funding. The Hungarïan Constitutional Court is entitled to argue tbat onder the

present financial circumstances the country cannot endure full scale compensation.

But tbat would DOt preclude partial compensation for the present and full

compensation for die future. The Luxembourg Agreement shouId he an example to

be used, especially in agreements relating to the Holocaust. [l states tbat Germany

is determîned., -within the limits of their capacity., ta make good the material damage­

tbey bave caused -against the Jewish people during the Natiooal-Socialist regime of

terror-. At the beginning, Germanyagreed ta pay USS 820 million of the US$ 1.5

billion asked. However, by 1995 Germany bad payed an estimated uSS 66 billion.

Il means tbat oace respoIISIbility was admitted by Germany, il could not successfully

limit the amount of compensation il bas been paying to Holocaust survivars, based on

its financia1 situation alter World War n.

Wby sbould the Jewish community still accept tbe Hungarian govemment's

offet? Tbere are about 10.15,000 Jewish peosioners living onder difficult

cîrcumstaoees. The Jewish community already distributes funds to the elderly to belp

tbem buy tbeir needed medications. About 2,SOO people receive lunch from the

community and the most needy SOO receive packages four limes a year.no Uoder

tbe agreement racbed witb the govemment, all tbese iDdividuais will receive instant

belp. The buildiDgs belonging ta the Public Foundatioo cao be rented (most ofthem

curreotly are), and projects could be financed from the proceeds. Moreover, die State

committcd itself to deliver Jewish assdS whicb will he retumed from odler countrics.

The iDtemationaJ suppon for Hungarian Jews is decreasing lDd Hungariao Jewry

sbould he able to suppon itself. The Public Foundation, and tbe properties and fuods

lI9 Or. T. Scpsey, -Kârpdtlâs- Ûj Éls (15 May 1994) al 2.

rJO G. Zoltai. -Hogy is QJunk a kârpddûsal- (Address to the Ooeg Sbabbat K1ub.
29 March 1997)[UDJRIbIisbedl .
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tbat are and will be received onder the Churcb Compensation Law should be a good

start•

• 4. Comparison of tbe contemporary compensation schemes of Hungary and other

countties

•

•

Compensation legislation provides a mixed pieture in the former Communist

countrÎes. A1tbougb many countries enaeted such legislation alter the Holocaust~ it

wu rarely implemented. Tben~ as a result of the mass scale ofoationalization canied

out by the Communist governmeots, there wu very IittIe left for the Jewish

communities or for iDdividuais. After the collapse of the Soviet Union~ togetber with

the need for privatization, the issue of compensation reemerged in all former

Communist countrÎes. In some counbies, the compensation process was even lied ta

the privatizatioD process. The compensation depended Dot only on current means and

wisbes of the govemmenu~ but also on bistorica1 circumstances. Some of these

counaies were pan of the Allied forces, some of them were pan of the Axis forces

during World War Il. Tberefore the injustices done ID Jewisb individuals and ta the

Jewisb community were different. Although Jews lived in alI of tbese countties, sorne

of them still bad substantially larger Jewish communities, 50ch as Poland. Tbere are

counaies wbere Jews survived and returDed in (arger numbers, as iD Hungary, and

others, where a1most the entire Iewisb community wu annjhilated, as in Poland.

Crities of compensation bave claimed that the existing small communities in

East European COUDaies sbouId DOt iDberit propenies wbicb tbey caDIlOI use, wbile

they are depriving current occupants ofthose assets. Tbese cwms ue witbout ment.

East European COUDtties are bomes ID 1 vast number of unkept cemeteries, and ruined

synagogues, but do DOt bave and may DOt bave a future Jewisb community, whicb

couJd keep those up. Wbere Jarger Dumbers of Jews survived tbey bave DO means lO

restart • Jewisb community Iife. One CID argue for full compeasation in countries

which wcre allies ID Nazi Germany and tberefore, actively took Jewisb property away

from the owaers, or eva aided tbe annihilation of the Jewisb community. Hungary,

Bulgaria, and Romania are bound ta pay compensation under the Paris Peace Trealy.
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Croatia and Slovakia were associated with Gennany and actively panicipated in the

persecution of dleir Jewisb populations. 1bese cOUDtries UDder DO circumstances

sbould he allowed to keep beirless Jewish propeny. CounUies, .IUcb were occupied

by Oermany, sbould DOl beaefit from the annihilation of lews eitber. Heirless

propeny of Holocaust vietims sbouJd DOt he deemed State propeny UDder clvillaw.

Advocates for full compeDsabon of beirless propeny CID foUow die argument based

on -rational cboice prediction·.121 Under rational choice prediction it is assumed.

tbat if the individual, who feU vietim ID Nazi terror, couId bave disposed of his\ber

propeny, s\be would bave bequeatbed it ta bis\ber community. A1thougb decisions

assumed under rational cboice prediction are bypotbetica1, -bypotbetical rational

choice is essentiaJ to our normative thinking about justice. -)22

The enacted compensation laws of the former Communist countties cover

different group of claimaots, properties, and forms of compensation. Cboosing

restitution of property or some form of monewy compensation for properties was

often subject 10 beated discussions. Former owners argued for in inrtgnurr rtsnrution.

bath because they are attached to their property, and also because mat way

compensation could bave nol been partial. In Hungary, four opinion polis condueted

by the govemmcnt between 1989 and 1990, reveaJed that the generaJ population

preferred the retum of land over monetary compensation ta (ormer owners who

iDtended ta cuJtivate sucb land. J%J However, the CoDStitutionaJ Coon found

unconstitutional restituting onIy agricuituraJ laDd ta former owners, but DOt omer

propeny. Therefore, Hungary followed compensation in the form of voucbers. In

imtgrum rtsrirurion of privaœ property was offered wben il wu possible iD Bulgaria,

Oermany li and iD the former Czecboslovakia.n. Olber COUDoies opted for monewy

121 SCIe Waldron, supra, note 120 al 13.

S22 See Waldroa, supra, DOte 120 al 13.

123 Siriœ Or. Â. Simkd, Or. Z. Mitô: FiJId. lngœ/Qn K4rp6t14s '91 (Budapest:
Mentor MoDt, 1991) Il 131·137.

)2. L. Weinbaum, -Rigbting Historie Wroag. Restitution of Jewish Propeny in
CeDttalaad East Europe- (JenasaIem: IDstituœ of me World Jewisb CoDgress Poücy
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compensation. Regarding community propeny, monetary compensation was rarely

a possibility. The religious communities wanted the govemment to retum meir places

of worship, their scbools, social institutions. and cemeteries. Some counbies applied

similar standards as the Hungarian Compensation Scheme, and returned community

property according ta tbe current needs of sucb community. Full restitutioo.. or in

inl~grum rtstitJllion especially fifty years laie, could have lead 10 another Iànd of

social injustice, as was discussed in relation to the Cburcb Compensation Law.

Anotber important elementof the compensation process is establishing previous

ownersbip. It is often difficult to produce documents alter fifty years. Therefore, tbe

nomber of successful claimants depend on tbe evidentary requirements. ln Hungary

tbe requiremetlts were relatively easily met. In most cases oral evidence of two

WÎtDeSSeS t or in some cases by the vietim, was acceptable. However, in the Czech

Republic, ownership couJd DOt be establisbed by witnesses.. wbicb gready reduced the

number of claimants.

Bulgaria bas enacted, alter the Hungarlan Compensation Scheme. the most

comprehensive compensatioo legislation.m The uniqueness of the Hungarian

Compensation Scbeme is that il covers a wide variely of compensation claims.

Vietims of injustices a1so received some compensation for non-pecuniary losses.

COUDtries on me ether end of the scale are Lithuania. Russia, and Ukraine, who

decided DOl to eoact COmpellSltion laws. 00 tbe other band, Hungary lags behiod

otber cOUDtrics in its effort ta secure COmpellSltiOD for its own citizens from Germany.

Russia, Ukraine, Belarus, and Poland bave already successfully aegotiated 50th an

agreement witb Germany.126 Estonia, Litbuania, and the Czecb Republic are aJso

receiving lump sum compensation payments from Germany in die amount of

Study, No.1. 1995) al 16, 18. H. Küpper. -A zsiddlmak jUd kirpôtlis. jdvâtétel
Magyarorszâgon és Németorszigban- 44:7 Magyar log 385. al 390.

m See Weinbaum.. supn 324, at 16.

J26 R. Atkinson -For East Europe"s Holocaust Survivorst Reparations Hever
Came- Inl~17IQIionQJ H~raJd~ (JO May 1995) al 7.
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DM 2-400 millioo, ta maintain social iDstitutioDS, old age homes, and bospitals

primarily for Jewish Holocaust vietims.327

Regarding compensation for Jewish community properties, BuJgaria, the Czecb

Republic, and Hungary lOOk some parts of the compensation laws eoacted shortly after

the Holocaust. As Hungarian Jewry tried ta re-establish the Restitution Fond, the

Sbalom organization of Bulgarian Jewry bas sougbt to re-establish the pre-war Geula

Bank and reclaim its assets. J2I Similar in ail countries, the governments are only

willing to grant compensation as long as it is enricbes the Jewish communities inside

the territories of the granting country. Understandably, the WJRO is pressuring the

claims of emigrated Jewisb citizens of tbese countries, wim no success 50 far.. In

addition ta Hungary, in BuJgaria, the Czecb Republic, Estonia, Latvia, and the

Ukraine, some Jewish community buildings bave already been given back ta tbeir

Jewisb community. J29

Compensation for the beirless properties of Nazi vietims is aIso being discussed

in several countries. Siovakia is planning ta wm over al least some property

previously belonging to Holocaust victims.no As a result of the negotiations

between the Latviao governmeot, who opposes compensation, and the WJRO, some

community functious such as one Jewisb kindergarten may be partialIy fundcd by me

government. Remania bas aJso been a signatory of the Paris Pesee Treaty and the

same rules apply for Romania as for Hungary. Article 2S of tbe Peace Treaty

imposes the obligation on Romania ta restore aIl Jewish properties ta sucvivors or

represeIltatÎve organiaboDS ofsurvivors in the case ofunclaimerl or beirless property..

However, the Romanian govemment expressed willingoess tu return ooly 2SO

127 See Kipper, supra, note 324 al 391.

121 See Weinbaum, supra 324 at 16.

129 See Weinbaum, supra, DOle 324 al 16, 19, 33, 34, 37.

no See WeiDbaum. supra, note 324 al 32.
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cemeteries and synagogues.331

DI P. Feber, -Restitution of Jewish Private Property in Eastern Europe- 1995
Justice 4 (Winter) at 22.
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VI. CONCLUSION

The buman rights violations committed against Hungarïan Jewry were of sucb

a large scale tbat a comprebensive legal system was needed ta redress the damages

suffered as a result of those violations. Sucb extensive legislatioD was enaeted in

Hungary after Wood War fi., bowever, it proved impossible to implement. Altbough

Germany was willing to compensate Holocaust vietims, large scale individual

compensation was DOt possible under the Communist system. In addition ta those

failure to compensate many Hungarian Jews suffered furtber UDder Communist mlers.

Wbatever wu left of tbeir wealth after the Holocaust was taken by nationali7JItion

legis1ation, or extra-lega1 and illega1 meaDS.

Altbougb the fiDaJ Compensation Scbeme is comprehensive, it does Dot provide

adequate remedies for people who bave suffered. By the use of compensation

voucbcrs., tbe govemmcnt furtber reduced its limited obligation and the real amount

ofcompensation teeeived at the end belped only the most destitute. The amount given

tbus far ta the Hungarian Jewish Heritage Public FOUDdation is only enougb ta

supplement the compensation a1ready granted te Holocaust vietims. However, witb

the plaDDed resttueturing of govemmeot financing for Churcbes, the Jewish

community may be placed in a situation il sbould he able to live witb. The Hungarian

Jewish community migbt aIso be able ID recover more wbcn: agreement with Germany

for compensation is reacbed; aid from Swïss bumanitarÎID funds is transferred; and

the Russian Parliameot decides favourably on the artworks confiscated. The amount

of compensation that bas been received and die amount tbat may he received in the

future, sbouId offset any CUITeOt aid received from abroad. After foreign Jewish belp

for fifty years, the Hungarian Jewish community might he able to stand 011 its own

fcet aad tbat will he a most imponam acbievemenL

Having said tbat, we bave to accept the reality that a1thougb international

norms are importaDt for giving guidance to States UDdertaking me responsibility of

COmpeasatiOD~ every case will he decided on the financial liquidity of the

compellsating State and die stteIlgth of the represeotatives of the victilDS. Altbougb
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it could he argued that compensation sbould not be carried out by redislnbution of

wealth., and tberefore, compensation sbould he given based only on past injustices.

No compensation cao fu1Iy restore every vietim. The compensation schemes should

tberefore belp the most needy. The practica1 impossibility of securing full

compeosation sbouId not proInbit tbe vietims ta claim full compensation, wim tbe belp

of the international community. The feasibility of the United Nations principles and

guidelines ofcompensation will depend upon the social, political, ecollOmic, and otber

circumstanœs of the case coocemed. Full repossession is the least likely possibility

in any situation. Compensation for property is extremely difficult to asses, and wben

facing wide scale violations it is difficuJt ta deaI with each case separateJy.

1berefore, global fonds are better option. The amount of global fonds shouJd relate

ta bow much was aetually (ost. However, each individual sett1ement should he more

in the nature of rehabilitatioo, taking iota consideration the current needs of tbe vietim

and his\ber family. A representative entity of the victims sbould be charged witb

making such assessments.

Accepting partial compensation sbould DOt mean accepting inadequate

compensation. ln regard te the issue of beirless property, furtber compensation is due

ta the Hungarlan Jewish conununity. It is our opinion that compensation for the

Jewish community sbould bave been given under the terms of the Paris Peace Treaty

and DOt under the new Compensation Laws.

AJlbougb me initial pubüc response ta the Compensation SCheme was

favourable, many Hungarlans bave grown sceptica1 of the system's menu. Tbose

who view die system with tbe greatest disfavour tend ta bc tbose wbo lost the greatest

amount of property uuder the Communist regime and bave received comparatively

littie compensatioo. Most of the Jewish victims of the Holocaust eitber do DOt want

aDY type of compensation, believing tbat for tbeir sufferiogs tbere is DO adequate

COmpellSltÎon, or tbey want ta sec full scale compensatioo for both private and

commUDity properties wbicb tbey are DOl entided to under the Compensation laW!.

Even tbose wbo acœpœd die compensation in voucbers often lad tbe market-oriented

education and IaIowlcdge ta use the voucbers wisely t wbich is a problem plaguing the
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enti.re Compensation Scbeme.

Altbougb the Compensation Scheme remedies past wrongs, it aIso contributes

ta the instability of property rights, a significant cbaracteristic of post-Communist

societies. Critics of the Compensation Scheme who argued tbat justice would oever

he achieved due to the complexity inberent in compensating an entire population, DOW

see tbeir predictions comiDg true. As Hungary enaets more and more legislatioD 10

compensate new classes of claimants, the process promises ta grow more unwieldy.

Wbat is undeniable, bowever, is that the Compensation Scbeme bas become the single

biggest issue in modem Hungarian politics. It bas directly effected roughly one fourtll

of the population.m

The Luxembourg Agreement sbould bave served the Hungarian legislators, and

the Constitutional C~ as ID example. By signing an understanding between

Germany and Israd, it was a first step in reconciliation betweeo the two nations.

Tbrougb the implementatioD of the Luxembourg Agreemeo~ Jews DOt only received

finaDcial aid but, as a consequence, Israelis and Germans accepted each otber t s

existence and formed a basis for future relations. That is wbat is missing in Hungary.

As long as Hungarians feel tbat lews are demanding tao much money for tbeir losses.

tbey do DOt accept the borrors oftbe Holocaust. and Hungary's role in World War U.

As long as Jews feel tbal tbcy will nol receive adequate compensation for wbat wu

takcn from them. tbey will DOt fee! welcomed in Hungarian society. The partial

Hungarian Compensation Scheme tberefore, serves nobody. It is tao much for one

side and too little for the omer.

None of the former Communist countries bave enacted a compensation scbeme

wbich is entireIy satisfadory. Most of the govet"llDlellts prefer ta give promises of

compensation duc to international pressure, but many of thcm do not implcment their

promises. In SODle cases, wberc dctailed laws wen: enacted, the govemment is uoable

132 - according la Dr. Nagy Ferenc, Din:ctor of die National Office of
Compensation in 1995. The Office produœd files reacbing 10 more tbcn 10 km by
September 199~.
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ta enforce its own decisioDS. It is clearly visible in the cases where the centtal

govemment bas ta order tbe local govemment 10 retum properties. Tbese properties

were allocated to the local govemmeot by the central govemment at the coUapse of

the Communist govemments wben the state property holdings were reorganized. ln

most cases, the central govemment bas no power to enforce, and bas no adequate

financial means ta give incentives to the local govemments who are more interested

in property rigbts received from tbeir central govemment tben in the obligations wbicb

descended on tbem with those rigbts. Altbougb Most countries tried to connect the

privatizatioD process witb compensation efforts, in many cases the property to be

privatized is iDadequate 10 provide applopriate compensation. No ODe cao expect the

govemmeots to redeem tbeir obligation to retum properties by means of monetary

compensation, based on the economic realities of the former communist countries.

The Hungarian Constitutional Court invented a legal scheme wbicb largely

depends on politica1 consideratiODS. A state cau pay DO compensation, or only a

grana compensation witbout admitting to any WI'Ongdoing. However, once

respoosibility is admitted, il canies bigber obligations of redress. Current fiDaDciaI

liquidity cao justify limited compensation ooly al present. However, a State·s

finaDciaI situation cm cbange favourably, as the German example sbowed it.

Tberefore, a Stale sbould DOt limit its liabilityt based on present circumstances. The

ad eslablisbiDg the HUDgarïan Jewish Heritage Public Foundation cootains provisions

ou the possibility of tnmsferring additional fonds and assets by the Hungarlan State

10 tbe Public Fouadation in the future.. Sucb transfer will be based on poütical

considerations, and the Hungarian Jewish community will bave ta actively panicipate

in aeating such situation..

Having said _ wc came back ta the issue tbis tbesis started with: the subject

of future Ùl5titutional accommodation for Hungarïan Jewry. The debales of die put

eigbt years on wbat position sbould the Jewisb community takc iD the compensation

proccss first divided tbe represcatatives, tben unified tbem. Old aod DeW Jewisb

organi11ltions fougbt ta he part of the Public FouodatiOD.. People who bad ta he silent

for fifty yean dming Communism could fiDa1ly voicc tbeir opinion. The Hungarïan
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Compensation Scheme cou1d he criticised easi1y. It offered finaDcial belp in real

ternis to only a few victims of put regimes. Il even bumiliated many by the faulty

proc:ess of the Compensation Scheme. However, il provided ID opportunity of

rebabilitatiOD. The Compensation Scbeme fans short 00 restitution and compensation

of victims accordiDg ID the U.N.. guidelines on compensationD:J, bowever il provided

satisfaction lDd guanntees of non-repetitioo, sucb as: (i) public disclosure of truth;

(ü) official declaratioo and judicial decisioo restoring dignity aod reputatiOD of the

victims; (üi) public ac:knowledgemeal of the facts and acceptance of responsibility;

(iv) commemontions lDd payiDg ttibute ID die victims; aod, most importandy (v)

employing means to prevent the recurrence of violations.

Every com bas two sides.. People wbo argue tbat tbe Hungarïan Compensation

Scbeme inadequalely redresses put iDjustices, ask the question wbal example is the

Huogarian Compensation Scheme, wben a country who assisted in the extermination

of its citizens and took tbeir possessions, onder enormous international pressure9

acknowledges same wrongdoing and gives back fractions of the looted propeny

decades alter the original injustice? People wbo favour the Compensation Scheme cao

argue, tbat il provided belp Il least for the most needy, il will provide enougb for the

Jewish community to mauage without foreigu fiDancial belp, and it contributed ta the

stan of 1 national reconciliatiOD process.

History CUlDOt be changed. No compensation is ever full and just. However9

il sbould DOt stop &DY buman being from searching for trutb. The ones who pressure

for justice, such u The Simon WiescatbaJ Center, are DOt domg il for tbe sake of

l'eVenge.. Nor is the purpose of the World Jewisb Restitution OrganizatiOD in

coUecting money for tbe sake of moaey. They are the conscieace of bumanity. Their

WoR: is ID mate U'e Ibat DO ODe would choose to be a Nazi Il me beginniDg of

World War D, lIId 110 one would WIIIl to serve in an ethnie cleansing unit iD tbe

former Yugoslavia, or in any COUDtry.

m Sec UN ECOSOC 1996/17, supn, DOle 14S, a13-S.
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Appendi! A

Nationalization Laws Enaeted between
• May 1. 1939 and June 8. 1949 1

1. Act No. IV of 1939 on restticting Jews of public and economic expansion.

2. Government Decree No. 3350/1940 on supplementing the regulations relating
10 the implementation of the provisions of Act No. IV of 1939 on reaI
property.

3. Act No. XV of 1942 on agricultural and forest rea1 property owned by Iews
and Govemment Decree 3600/1943 on the implementatioo of the Act.

4. Decree No. 5SOJ)OO/I942 of the Minister of Agriculture on relinquishing
minor reaI estate ownc:d by lews.

5. Govemment Decree No. 4000/1943 00 restrieting tbe marketing of livestoek
and farm implements and buildings forming part of reaI property falling under
the effect of Act No. XV. of 1942 on agricu1turalland and forest rea1 property
ownc:d by lews.

6. Govemment Decree No. 1600/1944 on declaring and sequestering Jewish
properties.

7. Government Decree No. 1830/1944 on takiDg possession ofand preserving the
sequestered art abjects belongîng 10 Jews.

8. Govemment Decree No. 2650/1944 on regulating certain questions related te
property ownc:d by Jews.

9. Decree No. 50.550/1944 of the Minister of Trade and Transportation on
sequestaing inventories and business installations forming pan of business of
lewish traders.

10. Act No. VI of 1945 on die bringing iota force Government Decree No.
600/1945 on abolishing large estates and allocating land ta agricu1tura1
workers.

}
,,\
~\
~

-\

\~\

1 Appendix No.I. ta tbe First Compensation Law (as ameoded by the Second
Compensation Law)
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Il. Govemment Decree No. 12.330/1945 on resettling Hungary's German
population te Germany.

12. Govemment Decree No. 5410/1945 on sequestering certain faetory equipment
and inventory by the Minister of Industty .. as amended and supplemented by
Government Decree No. 147/1950 (V.24.).

13. Decree No. 2.400/1945 of the Agriculture Minister on aIlocating land parcels
and public parcels.

14. Decree No. 5.600/1945 of the Agriculture Minister on the subject of the
implementation of Government Decree No. 600/1945 on abolisbing the large
estate system and aUocating land 10 agricultural workerso.

15. Govemment Decree No. 7590/1945 00 reversai of legislation discriminating
against lews and restibltioo of confiscated stores, equipment.. and inventory..
confiscated on the basis of leftist activity.

16. Govemment Decree No. 3630/1945 on mooetary compensation for equipment
and restoratiOD in connection ta the restibltion of liquor Iîcenses.

17. GoVerDmeDt Decree No. 10.480/1945 on me redress of persooallicenses of
pharmacies confiscated on the basis of legislation discriminating against Jews.

18. Act No. IX of 1946 on laDd parcels and promoting tbe conclusion of the land
refonn.

19. Act No. XIII of 1946 00 tbe oationalization of coaI mining.

20. Act No.. XX of 1946 on transferring certain electric works power stations and
traDSIIlissioo lines 10 state ownership and electrica1 management ta stale
control.

21. Govemment Decree No. 300/1946 on lost moveable properties.. lost on tbe
basis of legislatioo discriminating against lews.

22. Govemment Decree No. 12.530/1946 on the caocellation of state owoersbip
registtation of certain immoveable properties.
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23. Govemment Decree No. 8.400/1946 on regulation of foreign excbange..
foreign securities and gold., as weil as export payments.

24. Act No. V of 1947 on regulatiODS for coocluding the land refono.

25. Act No. XIX of 1947 on the maintenance of Soviet-Russiao military
memorials aod cemeteries for tbose killed in action.

26. Act No. XXX of 1947 on traDsfening ta state ownersbip Hungarian owned
sbares of banks fuoetioniog as joint stock companÎes and falling onder tbe
autbority of the Hungarian National Bank and the Central Corporation of
Bankiog Companies.

27. Govemment Decree No. 12.000/1947 on Govemmeot Decree No.
12.330/1945 on resettJing the German PopuJation of Hungary to Germany.,
modification., supplementatioo and summarizing of otber relevant decn:es..

28. Govemment Decree No. 6400/1947 on lost farm equipment., (ost on the basis
of legislatioo discriminating against lews.

29. Govemment Decree No.. 5280/1947 on the control of restitution of cold­
storiog plants and pouItry processing plants., confiscated on the basis of
legislation discriminating agaiDst lews or anti-Communist aetivity ..

30.. Section 4 (2) of Govemment Decree No. 13.160/1947 on the administration
of abaDdoned Jewish property.

31. Act No. XUI of 1948 on natiooaJizing bauxite mining and aluminum
production.

32. Act No. XXV of 1948 on ttansfening some industrial companies ta state
ownersbip.

33. Act No. XXVI of 1948 on depriving certain persans residiDg abroad of tbeir
Huagarlan citizensbip aad coofiscating tbeir property.

34. Act No. XXVIII of 1948 on issues relatiDg to abaodooed propeny
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35. Act No. XXXIII of 1948 on the subject of taking over the administration of
oon-state scbools by the State, 00 the ttansfer of related assets to State
ownersbip and on using the personnel in the service of the SIate.

36. Act No. LX of 1948 on Hungarian citizenship.

37. Govemment Decree No. 10.010/1948 on the use of agricu1turaI industriaI
plants forming part of real estate bought or confiscated in the COUI'5e of the
real property reform.

38. Govemment Decree No. 12.770/1948 on the subject of abolishing the special
status of land plots granted to recipients of the tille of -vitéz-, military plots,
family property and proteeted property.

39. Decree No. 22.140/1948 of the Agriculture Minister on lbe subject of
regulating certain inquiries connected wim the implementatioD of real property
reform.

40. Decree No. 22.900/1948 of the Agricu1tural Minister on tbe implementatioD
of provisions relating 10 ownership rigbts of Govemment Decree No.
12.200/1947 on tbe reseuIement of the German population of Hungary into
Germany.

41. Govemment Decree No. 13.390/1948 (1949.1. S.) on nationalizjog pubüc and
limited public narrow-gauge railways.

42. Act No. XXVIII of 1948 on the settlement of the abandooed properties.

43. Act No. 1 of 1949 on taking into (village) town ownership Soviet military
memoriaJs and reaI estate serviDg as cemeteries for tbose killed in action.

44. Act No. VII of 1949 on abolisbing entai1ed property, and Decree No.
33.000/1949 (lV.23.) oftbeJustice Ministeron the implementatioD ofAct No.
VII of 1949.

45. Govemment Decree No. 450/1949 (1. 15.) on ttansferring certain industrial
rai1ways ta State treasury ownersbip.
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46. Govemment Decree No. 690/1949 (1.22.) on laying claim ta forestty industrial
plants on real estate altered or confiscated in the course of implementing land
reform.

47. Government Decree No. 1.130/1949 (11.12.) on the subject of registering
individuals who bave left the country's rerritory witbout a permit and on
bandliog tbeir abandoned property.

48. Government Decree No. 2.050/1949 (IIL5.) on reviewing the teebnical state
of tbreshing machines and on laying c1aim ta certain tbresbers.
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NationalizatioD Laws Enacted between
June 8. 1949 and Scptember 1. 19871

1. Act No. XXIV of 1949 00 resolving seme issues connected with the
completioD of land reform and resettlement.

2. Law Decree No. 3/1949 on partial redistribution of agricultural and forestry
plants.

3. Law Decree No. 20/1949 on nationa1izing same industriaJ and ttansport
companies.

4. Govemment Decree No. 4091/1949 (VI.16.) on contributing agricultural
properties and related assets.

5. Govemment Decree No. 4096/1949 (VI. 18.) on performance of funeral tasks
in some towns and villages by village companies.

6. Govemment Decree No. 4153/1949 (VII.29.) on supervising and designating
wood-mills.. and ameuding Govemment Decree No. 470/1949 (1.15.) ..
provided tbat on die basis of the provision contained in Para 4 (4) of Act No.
XXV. of 1991 plants mut down wbere subsequeody transferred to state
ownersbip witbout compensation.

7. Govemment Decree No. 416211949 (VlI.26.) on promoting greater restrictions
on the iIlegai border crossing and smuggling of goods al SOUle border
stretehes.. if on die basis of provisions contaiDed in Para 1 (2) of Act No.
XXV. of 1991 real esIate transferred ta the State use was subsequendy
regisb:red as sade property witbout compensation.

8. Decree No. 4314/1949 (XLI3.) of the COUDCi1 of Ministers on facilitatiDg the
merger of SOlDe cooperatives.

9. Decree No. 326.400/1949 (X1I.30.) of the Minister of FiDaDce on me deposit
of gald and platiDum supply falling onder industrial and colll1DefCÎa1 activity.

1 Appeodix Na.2. ta the First Compensation Law (as amended by the Second
Compensation Law)
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10. Law Decrœ No. 25/1950 on trcmsfening general pharmacies tu Swe
ownership.

Il. 1>ef..'1'ee No. 284/1950 (XII. 10.) of the Councü of Ministers on contributions
of rea1 csate by iDdustriaI workers~ miners and transport employees for tbe
State.

12. Decn:e No. 16100/1950 (VllI.23.) of the Minister of Agriculture on
implementing Law Deaee No. 3/1949 on partial regrouping of agricultural
and fon:stry plots in 1950.

13. Government Deaee No. 5410/1945 as ameoded and supplemented by Dccree
No. 147/19SO (V.24.) of the Council of Ministers on the autborizatioo for
requisition of factory equipment and ïnveDtory.

14. Decree No. 4247/1950 (IX.22.) of the Council of Ministers as ameoded and
supplemented by GovertUDellt Decree 113/1950 (IV.18.) 00 the liquidation of
certain companies.

15. Decree 94/1951 (1V.17.) of the Council of Ministers on new rules of
procedure reIated ta die confiscation of property.

16. Decree No. 101/1951 (1V.29.) of the Couocil of Ministers 011 declaring and
transfcrring rooms fit for dwe1ling but used for other purposes, and
Government Decree No. 165/1951 (1X.7.) on supplementingand amendiog i~

if rooms usai were subsequeot1y transferred ta state owoersbip witbout
compeosation.

17. Decree No. 145/1951 (Vll.24.) of die Cwa.il of Ministers on regrouping of
agricultural and forestry plots in villages with cooperative farms.

18. Law Decree No. 411952 ou traDsfcrring some buildings ioto mie ownership,
exeept tbose wbich laid beeo exempted ftom traDsfer into state ownership 00

the basis of Law Deaee 2811957.

19. Law Decree No. 13/1949. as lmended by Law Decree 13/1954 on Museums
aad 1DOII1IIIICIIt5•
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• 20. Laws on oatiooalisation, or otber laws in connection with wîtbdnwa1s of
indusIrial or commercial pennits, or in cODDeCtiOD witb forcing citizens ta
gave op their permits and therefore close down tbeir busiDesses. between 1949
and 1953.

21. Law Oec..-ree No. 15/1956 00 measures relating ta land and regrouping of land.

22. Act Nu. V of 1951 on citirenship.

23. Law Decree No. 3211957 on sett1ing the property situation ofpersons who left
the country iUegally foUowing October 23, 1956, except those assets wbose
owuersbip bad been ll'amfem:d to family members entided ID inberiting tbem
according tu Para 3 of Act No. XXV of 1991.

24. Law Decree No. 52119S7 00 supplemeotiog Law Decree No. 10/1957 ou the
owoersbip and utilization relations of agricu1tural plots.

25. Law Decree No. 13/1958 on amending Law Decree No. 28/1957 on sett1ing
SOOle imaes reIated to buildiDgs traDsferred iBto state ownership.

26. Law Decree No. 2411959 on deveJoping areas fit for large-scale agricultural
production.

27. Sec..1ioD 674 (2) of the Civil Code, Act No. IV of 1959, pruviding for tbe
Sraœ's succession in die case of rejection of inberîtaoce.

28. Law Decree No. 1211960 00 supplementing and ameoding Law Decree No.
24/1959 on devdopiDg aras suitable for large-scaIe agricuJtural productiOD.

29. Section 8 (1), aod (2) of Act No. VII of 1961 on foresrs and management of
wild Iife.

30. Law Decn:e No. 20/1965 on IIDCDdiDg die reguJations of pledging 1aDd.

31. Law Decree No. 21/1965 011 supp1emeDting Law Decn:e No. 2211960.

32. Act No. IV of 1967 on furtber developiDg laDd property aod 1aDd use.

33. Govemmeot Decree No. 31/1971 (X.S.) on SOOle issues of Iaad plots owoed
by citizens.
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34. Govemment Decn:e No. 3211971 (X.S.) on some issues affecting tlats and
boliday bomes owned by citizens.

35. Section 13 of Law Decree No. 31/1972, as amended by Law Decree 35/1976
on land regimy.

36. Paras 3()..32 and p.etra 39 (4) of A,,1, No. 1of 1987 on land.
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Appendix ç

Compensatiog LaM

A(.1 No. XXXVI of 1989 (Fint Amnesty Law) on amnesty ta persons
coovicted in relation to the 1956 revolution.

Decree No. 7211989 (VIl.4.) of tbe Council of Ministers on the Iabor and
social sccurity status adjustment for intemed persoos.

Decree No. 104/1989 (X.4.) of the Counci1 of Ministers on compensation for
persons wbose persooa1 freedom wa.s limited.

Decree No. 108/1989 (XI. L) of the Counci1 of Ministers on correcting the
reduction of pensions for 1956 political prïsooers.

Parliamenl Decree No. 19/1989 (XI. 1.) on the compensation of vietims of
unJawful convictions, reJocations and resettlemeots.

ParIiament Decree No. 20/1989 (XI.1.) on the n:dress of damages suffered by
relocated and resettled penoos.

AL1 No. XXVI of 1990 (Second Anmesty Law) on tbe aunulment of unJawful
convictions between 1945-1963.

ParIiament Decree No. 34/1990 (Ill.2S.) on the n:dress of deportation or of
any disadvanrages suffered by penons on die buis of tbeir race, nationality or
tbeir resiSllDCe tu Dam1D betweeo 1938 lDd 1945.

Parliament Decree No. 35/1990 (lli.28.) on the redress for the Hungarlan
German miDority·s coUective injury.

ParIiament Decree No. 3611990 (m.2S.) on die redress for tbe injury suffered
by HUDgarian citizeDs in rdation tu forced Iabor in the Soviet Union, and ta
tbeir convietioos and inta1UDeDt in the Soviet Union.

Decree No. 37/1990 (m.2S.) of tbe Parliament on compensation of penons
unJawfuIIy limitI:d in tbeir persooaI freedom betweeo 1945 and 1963.

Govenunent Decree No. 93/1990 (XI.1.) 00 the œadjustmeot of Iabor and
social security stalUs of iDdividuais who were unlawfully cœvieted between
194'-1963, as amcndment by Decree No. 51/1992 (111.18.) oftbe COUIk.i1 of
Ministers•
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13. Government Decree No. 105211990 (m.23.) on certain mauers reganJing the
œadjumoeot of Iabor and social security benefits of individuals who were
deprived of tbeir personal freedom.

14. Act No. XXV of 1991 (Fint Compensatioa Law) on partial compensation
for damages unlawfully caused by the State ta properties owned by citizens in
the interest of settling owuership relatiODS~ as amencled by Act No. Lof 1991,
Act No. XCI of 1991. Act No. XXIV of 1992. Act No. IL of 1992, Act No.
1 of 1993, Act No. 0 of 1993, Act No. II of 1994, Act No. XXXII of 1994,
Act No. XXXVllI of 1995. Act No. LVIII of 1995. Act No. XXXIn of 1997;
aud Coostitutional COUIt Decision 4/1996 (II.23.).

Executive decn:e:
Govemment Decree 104/ t991 (VIlI.3.) in the interesl of settling owuership
relations, and on tbe executioo of Act No. XXV of 1991 on partial
,..ompensation for damages unJawfuUy caused by the State, as ameoded by
Government Decree of 114/1991 (1X.4.), Govemment Decree 9211992
(VI. 10.), Government Decree 50/1993 (lll.27.), Govemment Decree 58/1993
(1V.1.), Govemment Decree 163/1993 (XI.JO.), Govemmeot Decree 56/1995
(V.17.), Government Decree 12411995 (X. 18.), Oovernment Decree 149/1995
(XII.1.) Government Decree 161/1995 (XII.26.), Govemment Decree
124/1995 (X.18.), and Cuostitutiooal Court Decision 64/1995 (XI. 1.).

15. Act No. XXXII of 1991 (Cllurch Co..,enllboa Law) on die ownersbip
sIItUs of the Churches' reaI estare, as ameaded by Section 95 (S) of Act No.
LXXVllI of 1993.

Executive decn:e:
Govemment Decree No. 51/1992 (m.lS.) on the execution of Act No. XXXII
of 1991 on die ownership sratus of the Churcbes' reaI c:mIC.

16. Govemment Decree No. 2811991 (11.21) on the Existentia loin and on die
prefereotial partial pa~ as amendcd by Government Decree 59/1992
(01.26.), Govemment Decree 3611993 (11.23.), and Govemment Decree
121/1993 (1X.9.).

17. Government Decree of 74/1991 (VI. 10.) OB the seulement of social sccurity
lIId tabor Iaw eotitIemeat of persans deported, cooscripb:d for forted tabor
service, mates of gbeuos, or persoas, who were limited in tbeir personaI
freedom, due tu tbeir edmicity, oationality or ta tbeir resimDce 10 Damlll
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between 1939 and 1945" as amended by Govemment I)e(:ree 51/1992 (111.18.).

18. Govemment Decree No.. 101/1991 (VII.27.) on the establishment of tbe
National Office for Compensation and the county (Budapest) offices for
compensation.

19. Govemment Decree No. 11211991 (1X.2.) on the redress for public employees
for tbeir pcusion discrimination.

20. Act No. XI of 1992 (ThinI Aomesty Law) on the annulment of convictions
based on certain crimes against the State and the public between 1963 and
1989.

21. Act No. XXIV of 1992 (Sccoad ColDpC"satioa Law) on partial compensation
for damages unlawfully caused by die state between May 1" 1939 and June 8"
1949" to pruperties owned by citizeos.

Executive deaee:
Governmeot Decree 9211992 (VI. 1O.) in the interest of seuling owncrship
relations" and on the executiOD of Act No.. XXIV of 1992 on partial
compensation for damages unJawfully caused by tbe staœ betweeo May 1"
1939 and JUDe 8, 1949" as amcnded by Govemment Decree 104/1991
(VIII.3.), lDd Oovernmeot Decree 163/1993 (XI ..30.).

22. Act No. XXXI of 1992 on the cxcbange of compensation vouchers for life-­
lIIIluities, as amendai by Act No. LXXX of 1992, Act No. XIV of 1995, and
Act No. XXIX of 1997; and as supplemeuted by Act No. LXXX of 1992, Act
No.. CXJ of 1993, Act No. av of 1994" Act No. CXXI of 1995" Act No.
CXXIV of 1996.

Executive deaee:
Govemment Decree of 87/1992 (V.29.) on the execution of Act No. XXXI
of 1992 on die exchange of compensation voucbers for life-annuities" as
ameoded by OoVCI'IlIDeIIt Decree 181 t994 (11.9.).

23. Act No.. XXXII of 1992 (nird ColDpC"ptiOD Law) on tbe compensation of
persoos deprived of tbeir freedom and lite for politica1 reasoDS, as ameoded
by Act No. XII of 1994, Act No. LX of 1995, aad Act No.. XXIX of 1997..
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Executive decrees:
Govemment Decree No. 111/1992 (VII.l.) on the executioo of Act No.
XXXII of 1992 on the compensation of persons deprived of their freedom and
lite for politica1 reasoDS, as amended by Governmeot Decree No. 95/1997
(VI.5.).

Govemment Decn:es Nos. 17211992 (XII.23.); 109/1993 (VII.29.); 59/1994­
(IV.20.); 74/1995 (VI.22.); 110/1996 (VII. 16.); and 103/1997 (VI.t3.) on the
executiOD of Art.17 Paragrapb (2) of Act No. XXXII of 1992 on tbe
compensation of penons deprived of tbeir freedom and lite for political
reasoDS.

24. Act No. IL of 1992 on certain issues reIated to the use of compensation
voucbers to obtain agricultura1IaDd, as amended by Act No. n of 1993, and
Act No. XXXIII of 1997.

25. Act No. UI of 1992 on tbe National Welfare Allowance.

26. Govemment Decree No. 611992 (1.16.) on the supplemental relief of disabled
servicemen and deceased servicemen's relatives, as amended by Govemmeot
Decree 105/1993 (Vll.16.).

27. Govemment Decree No. 51/1992 (UI.18.) 011 the pension supplement lDd
otber lDOIIdIry claims based on tbc debit voucbers of Western prisooers of
WIr.

28. Govemment Decree of 86/1992 (V.22.) on die assistance from the budget of
die eucutiOll of Act No. XXV of 1991 OB partial compensatiOll for damages
unlawfu1ly causal by die state to properties owacd by citizcns in tbe interest
of sea1ing owuersbip relations.. lIId of Act No. Il of 1992 00 enteriDg Act No.
1of 1992 on agricultural-eooperatives into force and ifs tempor.y provisioos.

29. Act No. n of 1993 on tbe emte re-al1ocation and land disbibution
commissiODS, u amended by Act No. XL of 1993, and Act No. CXVI of
1993.

30. Act No. Il of 1994 on tbe extension of dtadline for filing for compensation.

31. GovCl'lllllCllt Decision No. 89/1996 (X.JO.)
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32. Govemment Decision No. 2cr79/1996 (III.29.)

33. Act No. X of 1997 on the implementation of Art.27 Paragrapb 2 of the Paris
Peace Treaty of 1947.

34. Act No. XXX1U of 1997 on certain issues related ta the conclusion ofproperty
compensation procec:dings.

35. Govemment Decree 1035/1997 (IV. 10.) on establisbing The HUDgarianJewish
Heritage Public Foundation.

Related Coostitutional Court Decisions and Orders:

1. Decision 16/1990. (VU.3I.)
2. Decision 21/1990. (X.4.) (Compensation Case 1)
3. Decision 2211990. (X.16.)
4. Decision 16/1991. (IV.20.) (Compensation Case 10
S. Decision 27/1991. (V.20.) (Compensation Case nn
6. Decision 2811991. (VI.03.) (Compensation Case IV)
7. Decision 114018/1991.
8. Decision 66/1992. (XII. 17.)
9. Decision 104318/1992.
10. Decision 4/1993. (U.12.)
11. Decision 15/1993. (W.12.) (Compensation Case V)
12. Decision 1611993. (111.12.)
13. Decision 28/1993. (lV.JO.)
14. Order 2701811993.
IS. Decision 3811E11993/8.
16. Decision 5971BJ1993.
17. Order 53/1994. (XI.4.)
18. Decisioa 4371811994.
19. Decision 1/1995. (n.08.)
20. Decision 641199S. (XI.1.)
21. Decision 411996. (n.23.)
22. Decision 13/1996. (1V.12.)
23. DecisiOll 2211996. (VI.lS.)
24. Decision 37/1996. (IX.4.)
25. Decision 55/1996. (XI.JO.)


