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ABSTRACT , \ 

Access to, and use of the geostati6narv orbit -

a limited natural rèsource - is gQverned by the- legal 

norms of interna~ional space law and international tele

communication' law. In order to better understand the 
- , 

issues ,i nvo l ved in i ts regula tion, the fundarnental 
1 

elements of the geostationary orbit, its definition" 
.' 

" 

technical characteristic,s, advantages and nature as a 

limi ted natural resource are examined (Chapter I). 
'1 • :;- .. 

The legal regime gover~ing an area or environmént is 

built primar1..lY upon its, legal status; hence~- in-, 

Chapter II,'the legal statuE of the orbit is'disaussed. 
"; : 

An analysis or ,th-e a:pplicable leqal T?rinciples 0$- inter-, 

natiotl~l, space faw fOflows (Chapter III); while :Cha~ter" 
. , 

" 

IV contains detailed consideration of the ~egu-lato'ry , 
• -- J 

, , 
regime estabJ.ished through the In,ternational Telecommuni'-

, -
< ' 

-cation--Union. In ,addition' te' the 'UN and ITU, o:the< inter- ' 
~. ~ ~ " 

n~tional" ~~gânisatlons ëf;~, 'to s~;e -ex~~nt, 'involved in 
, 't- L ' . . ' 

regtlla'tion of ,the u'se Çlf, t·hé goest~ tionarv orbi t ,by their 
~ of' " " ~ 

~ -
'iespeçtive rné~ers. .Relevant' prÇJvisiçms 'of the trea:ties 

'setting up these organi~ations ~re briefly'discu~sed_in 

" 

, ' 

Çhapter, V. - Th.j.s 'is followed .by a final analvsis, con-
1 ~. ., -

1 • 

clusions _,c;lnd rècommendations (Chapter VI". An extensl ve ~ 
'1< 

but selective ,bibliograph'!, comp~etes the study., . 
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SOMMA!RE 

.' , 

:Les normes'juridiques du droit spatial international 
, 0 

et du ,droit international des télécommunications régi~sent 

l'utilisation et l'acc~s à l'orbite géostationnaire, 

reSS0urce naturelle limit€è. Pour mieux expliquer les 

questions entournant sa' réglementation, le chapitre l 
, ' 

met en lumière les notions de base de l'orbite géostation-

naire:. définition, caractéristiques techniques, avantages 
, , ,.., 

èt nature en' tant qu~, res'souroe np.turelle limi té'e. Co mIne 

le régime juridique dl un ~ecteur .ou dl un environnnernent' se 

fonde d'abord sur son stàtut, jur.idique, le chapitre ;:[1' 

passe, en revue le 9itatut juridique .. '~,~ L'orbit:e géost-ation-, 
, -.. ~ .' , 

, ': -. r J. t ,~ , 

naire. Dans' le ctlapi tré' III, les principes juridiques du 
1 ;. '1, 

- drai -t spati~J.: international qui sont appliqables' font . / 

,- '1." obj et d'une' analyse 'déta:illée. ,Le chapitre IV est 
~ , • 1 • ..... 'r,. 

" 

'", 

consacré à l'étude et·à u~ débat' en pr,oiondeù'r dt;t-régime. 
" ~ , ,~ 

réglementaire' implanté par 'le ~}jia{s de l'Union inte:r;na-
" -

,'tionaie des t~l'écontm'uiùêati9ns. A pa+t les 'Nations Ùnies ,-
• ~. .,. '" 1 t ~ 

et' ,r' UIT; quejiques: ?u'tpes orgapisatio'ns int.ernàtiona1es 
_: 1 • '_ ~... r.,"" \_. • 

~égl~tnentènt-, jusqu'jà'u~.'cértai'n point, l'utilisation 
- .. '"--.... l ' .. • 

,de 'J}or~:üte gé~stationnai':!~:e par ~Emrs meml:?:r~s respectifs,.' 

J 
.. " .. ( . ' 

" , 

.. 1 .. "', j, ..... 

" -

~ .. 

l " 

, , 

" 

, 

? 



( 

,. ' 

" 

, 
, ' 

Dans" le' chapi trê V, on discute. briè~ement des_, ~isposi

. tiqns, des ,trai t~s " "q\li ont l particulièr~me~t créle ces -

or9anisations., .' suivent' en~uite une an'alyse ;finale,' , 

.. 
'~ 

-, une conclusion et quelques recotnmanda:tions. Une,'biblib-
(- ~,," 

" 

1 _ " 

graphie extens ive, fllais ,.g::hoisie, termine ~.e trav-ail· .... 
~ - _~,,,,, "" 1 

\ 
Il 

, " 

, ...... 

, 

, ' 

" 

'1 

-' f 
l' . 
/-
! 

" 1 

, 
1 

1 

l-
l ' , 

t' 
! 
1 . 
l' 
1 

, , 
l' 
1 
1 

i 
1 , 

t 
! 



, 
\ -

" 

= 

T~BLË ÙF CONTBNTS 
-, 

Preface 

List of Abbrev"iations 

Introduction 

Chapter ~:' < Sorne 'Important 'Elements of -the 
Geostationarx Orbit ! 

A., Definiti,on', 

B. Physical anÇ!. 'Technical 
CharaGter i~t,ics 

," C. Advantages ~nd Uses, 

1. Telecommunication, 

2. Metèorology , 

3. Space Res~arch 

'{.' Future' Systems/S'tructures . 

,i 

iv 
vii 
, ' 

l 

l 

2 

12 1 

14 .... 

24 

2'7 
.' 

" 

2.7 

D. A Limited Natural Resource: 
1 Pr,oblem of Acéess " . 33 

Chapter II~ 

Chapter ru: 

Chapter IV: 

The, Legal Status of the ~eo
; stationary Orbit . 

; 

• ri 

A. A ~art of Outer Space ' 

B. Légal Stat~s of Outer Sp~c~ , 
C. 'A Special Legal Status, 

, , 

The United ~ations and the Direot
ive prEhciples of ~nternational 
Sga~_é ,~aw: .. 
A. The Law-Making'Process 

B. The Corumon 'Interest principlè 
f :. • 

C.- The Freedom' 'Prin'ciple 
r J" 

D. The. ~on;Appropriation 
" Pr in~ip1e -

E •. Other pr,il1'c;ip1es a~4 Ru1~s 
, , 

,The International Të1ecommùnication 
union and ifs Regu1atory Regimè 

-' , 

A. Campe te!lce 

B. Orgimi-z'ationa1 structure' and 
Law-Making Process 

1. purpO,s.es and Mernbership 

76. 

77 .. 

93 

],00 -

. 
103 

1'03 

lP9 
, , 

145 ~ 

, 
,'170 

-191 . . . , 

194 

'l,.94 

',215 

, 21,6 '. 

" 1 

., 

1 , 

, . 

, , 

, , 

~' 



1 

/ 

Chapter V: 

, ' 

t • 1 
.', 

. " 

4. Thè plènipotentiary Con
'ference and the,ITU 
Convention 

3. Administrative' Conferences 

,~, .. 227 

and the R{dio Regulati9ns 234 

4. International Consultàtive 
COmmittees and Thei~ , , 
Recommendations ,241 

5. Int&~national Frequehcy 
Registration Boar.d (IFRB) 250 

C. çurrent nêgal principles and 
Ru1es 259 

1. General.Characteristi~s 259 , 

2. First Come; First, Se~ved: 
A Géner~l Rule 274 

3. A Priori Plan:'Ah Exception ,279 

4. Èfficient and Economie Use 
5. Nature of Âcquire'd Rights 

(i), Right te use and bot 
to ·own" . 

1 
2 8-4 

287 

287 

(ii) Right to Use Pe'rpetually 288, , 

(~ii) Right te sél,l or Barter, 
a Geo~tâtionél:ry "Slot" 292 

(i,,) ,Righ't to Replaé'e a 
·Dead 'Satellite~1 - 294 

(v) Right to More Recorded 
Assignment than 
Satellites 297 

D. Resolution No. 3 

atner International'Fo;a to 
Regulate the Geostationary Orbit 

J 
f, 

A. INTELSAT 
B. INMARSAT 

, . 
, Final AnalYs:i.s 1 'C-onclpsiens ,and 

Recommendations 

'A. A Limited Resource with 
.. Special Legal Stat~s 

B.' A Cornmon Her'itage 'of Mankind 

" .' --
, ' 

299 

303 
- ~03 

319 

,324 
1 

328 , 

\ 
\ 

\ 



, , 

\' 

" 

.. -

.' 

-( 

. j 

.. 

c. Equitab+e Distribution df 
Benefits 

D~. 'GuarantE':ed.:Eq~itab1e A~~ess· , , 

1 ... General· . 

.-2. Extension of the, IFRB's 
Powers 

.3 .. ~pect~um/Orbi t Planning 

4.-Tpe 85/87 W~C and' 
_Equ~ t~le Access .. 

I\.ppen<;lix. 

S~lected'Biblio9rap~-
, " <0, 

, . 

~L' " 

r' ' 

, ' 

" 

" . -

- 0 

. , 
. , 

. l, 

-. 
, \ 

;, 

' ... ' 

329' 

340 

340 

345 

351· 

364' 

371 
37-4 

. ' 

... " 

, ·.,i 

" 

'.-

, ,-

" 1 

.' 

" . 

., 
i 
i 
1 

- 1 

", 

'. 

, 
" r 
i 

, , 



.' 

\. l, 

1 -

, 
,r 

, , 

1 -

/1 

" 

.. \ " 

, -

...ç -

.' 
PREFACE ~ 

~t is through raaiocommunicatioris thaJ the geo

st;ationary orbit .:.. a natural, phenOm!3DOn in outer 

space - became an exploitab~e resource. AccordingJ.y 1 

its use is, ·goverp.ed generally by the law of outer 
, , 

space and more ,specifically by the law of radiocomm~nica· 
, J ~' 

tion~{. 1 Traditionall7f 1 engineers rather than inter-

national'" làwyers have participated ,in the formulation 
~ 1 ~ ~ > ' c 

o~ the- raàiocQ)l1munication 'r~gulatory ~eg~me, ,given its 

complex technical n9tur~. International spa'ce lawyers 
• ~ • J ,,1 / • 

. became more actively involvéd fo1lowing -~he Bogota , ,_. 

Declaration of 1~76'whién raised serious q~estions," 
1 

concerning access_:"to,l and use of the orbi·ë. The,'.' 
i ' ç -

l:à~~ governing rad'iocommunic::ation 'and those applioable 
"" \ , ' "- ' 

fo'r the absence of inte~action. '.A s-ini.ilar probclem 
1 1 - ". , { 

0' 

, 
occurred amq~g'scho1~rs bêÙmging _to the two 1eg.al" ,1 

• • f ~ " 

syst~rns; . ~l1~,s "~tudy- is , . an atternpt~o J)rïd~e tnat gap,.';, ~ ~ 
-' ' .. ' ., , ... .. ' 0 ... \ , " 

_1 ' .~ 

It would not have. ~e~n 'J;?QS'sible to undeJ7·take ,.," -. . 
the mammoth t,ask 'oi prep-aring t.l1is' d;i.ssel:"tatio? witho~t' , 

....... _ 1 

* 

• JI" 
1 • 

èhapter II 
an article 
Space Law, 

,-

. , 

, . 
, . 

" . -.., ~ , 

, . 
( , . 

of the, study is a re.viséd version of 
published in VII,' Annals of Airta~d;" 
.('1982) '. , 
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mTRODUCTION , 
\ "., 

On December 3, 1976 certain equatorLa1 states 

~Lgned-tfie so-ca1led Bogota DeCl~rati~n,l c~aiming 
, " 

sovereignty over thQs~'portion~ of the g~ostationary' 

orbit aBove their ·re~eçtive~territories. Tne be~la~.· 
- . 

ration caused an international controversy with respect 
\ M'" ------

" 
to access to, and use-of this natural resource of outer' 

~ , pl --

space, which :had -always been 'cbn~idered' fre~ {or explo1;'a .... 

tion and u§3e oy all sta:tes" ," The Declàratiop ,raisied serious 

ques'tions, as to .the ~xisting practic~ ':of utiiizatipn of 

the orbi t,and, for the firs~ j:ime, posed 'a' challenge ta 
, ' 

the viabi,lity of -the interna,.tiona1 legal or der ox 
~ .. -

outer space. i Sin~e '1976, this .,is'~.~~, ha~< bEfel) discussed, 
r .\ \ • 

extensively in international fora, as w~ll as in doctriné. 
, '1'\ • 

,0 ' 

The main purpose of this' st·udy is to attempt to clarify 
-' 

the le'gal rights and 'obligations of states 'wi,th 'respect' 

to a~èess to, and use of the ,orbi t and, to sJgges't, some' 
, . 

possible ways in ~ch to resolve \th~ ,C9n~~ov~rsy. -
J .' < 

1. 

" . 

r '.' ~ ." 

Declaration of the 'First Meeting'> àf E~uatorial , 
,countries, signed at Bogota, Colombia on,Dècember 
3, 1976. The Declaration is reprinted i'n .jàsèÏ1-~ , 
tuliyana, N"I and,Lee, R.S.K." (ed • .) , Manual on. 
Space Law., (Doobs Ferry, 1979}' 1 Vol. II, 383 i 

et sere The Declaration was sLgned' by the, .Heads 
of De egat~ns of Brazil, Colomnia, Congo, Ecuador~ 
Indonesia, Kenya, Uganda, and .ZaLre,. . 

,.. 

, , , 

, 1 

1. 

1 

·l 

,. J , 
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'fiii. , 
- -

" -

" 

The 13ogota DE;!cIarat;i?n is primariIy a pcHi'tidü 

th~ developing 
, , 

coun,t-7ies '- Q-nd 'o:the,!' c:z:.o-q'ntries of the ~hir.d r'76rlq..1 ,ln 
1 1 • ' ~ 

reta,liatién agains~ what the\r co~s~aer to be an iri.f.~iriqemènt 
-

o'f thedr int\3rests. These ipi;erests are ,measured in 

'~con9tnic', té:nn~ and' cpncern" th eï r. devc:Iopmental, aspirations . 
. ,' ... .. 

'The present status" scope and purpose of international 

law Ulust, ·theréfo~e, be examined., Witht.he almost 

complete deèoioni,zati'on Of the worlp., ~ the subjectrs of 

in te~,h~ tiona:l law" .;tr~ no lqnger the "European Chris tian" 
~ , f r 

or, ~'c.:i.viiized" Jj1~tio'ns qut\ r'at.her, aIl l'peace loving" 
, • ~ l ' 

nations . ':tnd~éd 1 sinc~ the ad?ptiort' ot' ,the ,Chart,er of 
l, " 

the Uni tE:;d' -Nations, the world has beco~e' an international. 

" 

" 
" com;nuni ty2~ and' a -d~fi.ni te trend may be.',obse.r;'ed towards 

thé rec.ogni t~o~ of: ,mank,ind as the ul timate ~ubj'èc~ of 

i!l~erna~':i,ona.l l~w.-3 

" • 1 J 

~ 2~,. , S~ee" 1 g'~neralJ..y, Mosler, H:, International societfi as ' 
a Legal,Community, (Alphen a/d Rijn, 1980); sing , N., 
.Recen~ ~rends in the,Development of !ntern?tional Law' 

~, and Or aniaation promoting Inter-State-Co-:-o eration 
, " 

- and' Wor Pea'ce, De ~,' ; Anand, R. Ji> .,' The' 
Developrnen'f:: pf a Universal International Law", in 

~ Lepawsky, A. et al (ed.); The Search for World Order, 
(N.Y"., 1~71); van Asbeck, B.F.M., IIGrowth and Mo~ement 
o'f International Law" 1 Il, International and .Comparati ve 
Law' Quarterly, 196,2 f 1054 et seg. i Bull, .H., "The Third 
W0rld and International. Society", in The Yearbook of 
World Affairs', 1979, 15, at 26 et seg. 

\ 1 

3. l~ is interesting to note that various classical legal 
writers stressed the unit y of alt'mankind, ta whom, 
they considered, the law of nations applied. For 
'~xample, according ta Grptius, the Iaw of nations 

, "deri ves its ,auth?ri ty from the cornbined will of aIl 

,. 

'-

-t l .. 1 
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Tradi tional 'interna.tional law, the prirhaty 9bject of 

~hich wa$ to establish order between ~~depe~dent states 
• > , 

in order to ensure peaceful co-~xisten6e has-.la,.rgely : 
" . 

" 

. 
< 

beer! 'sùpplemented by an in'te~J1.ational "cooper~tive" lat-! which is', 

a 'product o~, anp future ~uideline for global cooperation 

"J:p"ensure -the welf~re ~nd dèvelopment of' aIl Il\'a,nkind. 1 
• r ' 

This change,~~s.come.abo~t as a result of the nec~ssary 

, 4 • 

, 

, . "'thè: peopl~, or at least many." (Quo'ted in Guggen
heim, Paul, "The Ëirth of Autonomous International 
Law", in, Int~rnationaJ. Law iF). . a Chan~ing World, 
1963, 80, at 86; artd at 83, the author mentions 
"Grot;Lan' s Decree" >, in which the law of na,t.ions was. 
considered ,lias applying to the whole~ of mankiild: 
'Hoc unde' jus gentium'.appellatur;' quia es 'jure 
omnes:.·fere. gent=es utuntur' ")" Grotius advocated 
that the law of natibns is the same amof;g ail '. 
nations, chr~itian or non-christian. The univer-

, salit y of the law of nations was also ass€rted by 
vittoria, Suarez, 'Genti~i, Pufendorf, ?ynkershoeçk, 
Wolff; Vattel, etc. (Jenks, C. W., The Common Law of 
M;nkind, N.Y., 1958, 66~69). GentIli, in his De 
JUreJB.elli Libri Tres pl~aded for the unit y of-rhe 
entire.human race .and stated that'~he law of natioris 
q~ing a natur~+ law, commands'universàl'application: 
Abundant .1ight is affo.rded us by the defini tions . 
whicn the'authors of our laws are unani~ous in giving 
to this'law of natipns whiëh we are investigating .. 
For they'all say that'the làw of nations is that . 
which is in use àmong aIl the nations Qf.men" which 
nativ,e re~?on na's epta:blished 'am6ng aIl human beings, 
and which is 'equally Qbserved hYCll mankinà'~. ' 

. (Quoted in Jenks', ibid.). 1 

The concept of the unit y of mank' d is re-emergl.ng 
ïn contemporary' international law. We are ,"in recent 

1 times· exp~riencing. a revival of the Stoic s'ensé' of. 
the unit y' of mankirtd as the onl~ meaningful b~si~ 
fpr socîal and pOlitical organization of human affairs": 
Falk t Richa-rd -A,.,' ''-The World Communi ty: An Inventory 
.of ~S.sUéS" i in The' Search f~.r W,o'rl,d Order, op. ci t. , 
supra note 2, 353, at 355. 

See, generally<, Fri~dn'lann,' 'vi. ~ "'l'he Changing Dimensions 
of Internat'ionàl Law", 6 2, . Columbia Law Reyiew, 1962, 
lL47 et seq.; Schachter, q. r "Tl1c Eyolving Internationç:Ü 

.0 

,. 
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interdependen,ce of states,;' which is being further 

strengthened through r~cent dévelopments in international 

. relations rela~ing to t~~ benefieial ;co~shàring of 

·the nàtural resources of, the'global' eornm9ns, such as 

the qcean floor, the moon and other eelestial,bodie~. 
" ~ ~ ." r , _ 

Contemporary internatïonal law is, ~he~efore, a step 

~owards an. inte~natibnal law o'f co-sharing of natural 

resourees -for globa~ development •. It involves the -

establishment o:f a, New tnternat;:ional ~ç:d~omi,c Order and \ 

New International 'Inf~rrnation and çommun,ication's 

'" 5 ' ' '. 
·Order~ the elaboFat~on of international regimes to 

~, . 
govern the global commons, . '. and ~4e strength~ning of 

'the a~rèadY ~stablished r~g,imes; Most 'o,f- the làws 
~, f _ . ' 

appiicable to the u'1::ilizati6n ',of, the 1'eostationarv o:rbit 

Law- of Deyelopment"" 15 (l)' ,- Columbia yourna1 of· ".' 
Trahsnatiçmal Law,. l.et seq.<Mqtharika, A.P. ~ 
The International Law of Development,' Vol. I, " {Dopbs 
Ferry, 1978)~, 'Friedmann, w., "Nationa'l Soverèignty,' 
Internatl<onal Coopération, and~the Rea1ity Qf Inter
nat·iona! Law",. 10 UCLA,Law'Review, '1963, ,739 et seg.;,: 
Report of' the 'Fifty-six'Eh êonferê'nce of' the l .L.A. , 
New De Ihi, 1971, 4 'et seq.; Busa:k, J'., "The' Geo
statiomrry Satellite orbit -' International CoO'!?er'ation 

,'or NatioI)al Sovereignty?", '45,/ !.d.; 1978', 167 at ,170. 

~. See, generally, Coxi R.W. r ":rpe<?logies and the New 
1 International Economie Order: Reflections 'on Sorne' . 

-' 

Recent Literatùre", 33 (2), 'Intèrnational Organisation,--'-
19'79, 25 'l et seq. ~ Haq,. 1. , "From Charity to Obligation: " 
A 'Third Norld Perspective, on Conce~sional Rès6urc~ ~-,' 
Transfers", 14, Texas lnternational Law Journal; 1979, 
389 E;lt, seq.;" Vi~as, A.G., l'The New International Economic 
OJ;'der and the Ernerg±ng Space Regime" 1 in Spaee Activi t-iès 
and Ïmpliéatlbns: Where From and Where,To at th'e Threshold 
of the 80's, proceedings of the SYmposi~-held on October 
16-17, 1980, (Montreal, 1981), 298 et seo. _ ' 

1 
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arè the result of'internatio?al cooperation and 'are 

,incr,easingly becoming, an integral part of the inter-

national law of bene'ficial co-sharing. 

An 'internation?-l "regime 'is cornposed 'of sets" of 

exp1iciit or imp1icit principles, norms, ru1€s, ~nd 
. ...~ ... 

" 

decision-:-rnakirtg procedures around ~hic~ actar expectations 

'cqnverge in' a, ,given area o;!: international relations aI!-d 

, which may help ,to 'coordinate their behavioul:". ,,6' It is ' 

. from this perspective that the legal regime of the geo-' 

stationary. orbite is unde;r1~tood and discussed'. Numerous' 

inte~natiDnal regfmes have been established for~various 
, ' , 
'purposes'~nd they each differ in their functiona1 sco?e 

, ,. 7 
and membership. One element i§, however, common to ' 

a1l, i.e., they ernbody the rights and duties of their 
~ 

parti~ipant states to protect 'individual as wel+ 
, 

as cornrnon interests. International regirnes with' "regard " 

.... 

6. Finlayson, J.A. and Zacher, N.1<7., "The GATT and the 
Regulation of Trade Bar'riers: Regime Dvnamics' and 
Functions" , 35 (4), International 'OrgaÎlisation, 198'1, 
561, at 563. 

, . 7. ' For d'etailed dl.scussions of in:térnatiorial regimes,
See, Young, o. N ., "In teJ;"na tional Reg irnes: . prablerns 
of Concept Formulation", 32., ,World Fo1itics, 198, 
331 et 'sëg. 
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,to' objecta. 'of, common 1,J,se .s'erve, 'to. imp1ernent and, màke 
~ .,"'~ ~ '~\ f ... ./o ... 

qoncre'te pr,incip;les ,qr rules' of, Çfener\Ù internat~onal 
- ...... - \. ~ .. 

1 à,w " " ànd"0):>jects:6~ GOIll;ffio.n ,us~' ~àn b~ o,%bhOS~ beJ.,onging c · 

to' the co~on heri~ag~ 'Of mankind 1' ; "i.ike· "the resources.: 
,. • ~ ~ \ 1 

- ' , 8 
of the' sea 'and the' ,~seabed i, tJ~e atmospher~ and' outer ~ace.!' 

.' . , " 

rI' 

in clarifying' the p~incip1es and rul'es Qf inter-' 
l' l 1 -. , 

. ., 
national lâw ,applicable rte ~tilization of the geostatiohary 

orbit, thé-general rules of interpretation - of internàtiona1 
\ ~ ,. '., 1 1" .. ' 

.legai'inst~umerits as incorporatecl in 'the 1969 Vienna 
, . , 

:Convention', on the 'Law df Treaties - are' followed. 9- " 

, . 

-) -
" f 

Acco rding ly " the. text Ci t a trea ty mus t be in terpreted , . ..~ 

iIl, ~i.ght 'of i ts object and purpos'e. H'owêv~er #' the general 

8. 

9. 

" 

. M~sler, op .. cit., supra note 2, '238'. 
. " 

. Arti'cle 3,1 of the Vienna convention' '(reprint~d in 
63',. A~J.I.L.:, 1S}69,-87S',et se$.) .sp~cifie's the 
~e,neral Rules o.f Int~rpretat~on" as· fol10ws: 
Jll. A tr'eaty 'shall be intè,rpreted ir( gobd fai th , 
in acçordànce with.thè ordina~y rneaning to he given 
to the ~erms of the treaty in their context and 
~n the lJ.9"ht· Q~ ,i ts 'object :a:nd' ·purpos.e. 

i .. : The context for ,...thé p~rpose of' the interpretatiol;l 
. of ,treaty > snall cornpris'e., in ,-add,i tian to the tex'!:, 
'ül€luding. i ts prearnble and _annexes:, . 

... .. " ~ ~ 

~ . . . . . . . . . , , . 
3. These sha!'l' be' t'c,iken i!lto account,& together with 
the' cantext: ,! , -

, ........... 
, 
(c) any relevant rules'of in~ernatianal law'applicable 

,in the relatians,between the parties. _ 

4., A special rnèaningshall ~e given ta ~ term if it 
is dstab1ished ~hat the p~rties so intended." 

<-

, , 

: ' 

.-

, ' 

" 
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na;tur'e of' the - provi'sions 'of the Outer Space ,Tr.e~ty :, \ 
" , 

necessitatè ~ecourse to supplem~ntary-rneans of ~nter-
, , 

t t
, 10 pre Çi lon . . ', 

, . 

'As an integr9-l' 'part' of. outer s"Çlace the geos:tat~onary. 
, ~ 

orbi t i9 governed primari-ly: py in,.;tern~tiona~ s'p~ce law,.-, 

It c~n be explor~d,and ~s~d only w~th rad~b é~rnmunjçation 

links ~d, therefore, international t~le~ornmuhication law' 
~ , -. '" .. 1 

i5 -equally ~pplicable. 'l'he study' ~hereiore 'f~pusses bn 

a detail~d analysis'of thè.principles and rules af botli 

'legal ,system? ând' thè for.a ~hr0tigl?- 'which t'he,y hflV~ been-
. . 'Il' - . '.' .. 
estàblished. Addi~ionally, member states pf certain' , . . , , 

operationa1 i~ternational teleco~unication org~nisations 
, , , 

: h~ve undertaken to coordinate, their nse of the orbit with 
~ t ' • ... , 

\ 
- 1 

·"the' 'respect,ive organisation. Reievant l?rovisl.ons of inter .... : 
" 

national ,treaties se~ting u,p thesë organisations aore . " 
, ,. _ ,', . , 12 

brlefly ?lscussed. No legal,regime' can ~e developeq,' 

10. "Supp1ernentary ~eans of interpretation ft , 

i11 'article 32· of the Vienna Convention,. ibid.,', p ovide 
that:. "Recourse n'fay be had to' supplementarymeahs 

" interpretation, inclùding the preparatory work
treaty 'and the 'circumstances of i ts conclusion', 
order. tCY confirTI). the mearling 'resul ting, from tl'). -a!'pl.-i'ca-' 
tion oE article 31, 'or to de termine the me'a:qi 9 when 

Il,. 

12. 

the. interpretation aécolfding 'to ?rticle' ,31: , " 
Ca) ·leaves the rneaning amb'iguous ,or obscure i 'or . " 

_ Cp) 'leads 'to a .re~u~t 'whïch 'is manJ.fè'stl,.y a urd o~·'::~~\ 
, '. u.nreasonab,le . ~' ,-

See:' inf;r~, -èhapter III and :r..t:. 
, 

l , " 

. , 

'See infrà,- Chaptep V " 
- f • • ~ 

,. , 

1 ~ 

\ -, 

" 

, , 
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t ~ .... ~ .... ~ 1 • 

without a p:t::tori' Uhd~rstanding .... of Hie tèchnièal nat~re : 
, " 

, , \ 
'~nd' baste leg:a:l sta'tus of the objèct or énvironment :.. 

A 
. ~,'. 1'3 ' 
t~e ,sub'ject' of the regime. 'A detailed analys~s of, 

• • l '" 

. l 

. .,' 
... '")". ... .. 

the fundamental'physical characteristics ot the geostationary . . ' , 
," - '" , . ~', ~. .. 

'orbit'is 'unde~taken,. ~ogether wïth 'its ~dvantages and 
.. . • l " l ... ' .-

'the -si-çuâtion' wh1ch ourrently, prevails ~'ith r~sp,éct ~o, 
\ t , ~ 

.:L ts, uti/liz~tion.,.-' '~hi's" is don:e ;;i th 'a vie~ ... .;te highlighting 
, '.',' 

, . 
tpé seriousness, ot t~e pro~l~, if any, rega~d~ng access 

" , 

, to,: ,~tl-use' of the-geÇ>stationary orbit. United Nations 

',~tu~ie'~ -i~ ~h~S" iegara. are 'h'eavilv reiied 
• < • "'.-

, 
upon'~ and the 

- \ 

.vièw~ of various experts in_ the field~are guoteâ ex-
::.! .. ~ " ' , 

,'tensively because af,the'technical ~ature,af 'the issues 
~ ~ ~. .. 

, " 
.. \, .1 

invol've.d.', The 'l.egal sn,atu5lof the orbit il? analysed 'with' 
1 ." • ) - t. 1 

,a vJe:-r ta de:tei:min;i,ng thé validity';of the, claims OD the' 
...... ,..' , 

-equato~ial'countries, in'accordance wi~h the established 

- ' 

',' 

,law and gene~a_rly a~ceptÇ!d fact!? arld ~ to "place'; ,the orbi t 
l' , " - , 14 

within ,the g~ne:J:"àl fr~ework of outer ,space. ;In view of r' 

'. 

-the nature èi the: controversv and the applicable legal, 
\ - ,.- . ,. 

• , v ... ~ 1 l 

~rinciplés ~nd ru~'es of ?pace làw and telecoxpmunicatioh law, , 

an a·sse~srri.ent ifs made. of. the presen;t ·situation,' problem areas-
• - > . 

• "> " identi'fied' anÇi solutions proPos~d. ~5 Alternatives are 
" . 

also e~amined in 'order ta identiry the most a~propriate ; , . 

. , 'and 'Viable appioach. "f' 

, ~ 1 
l' , ' 

, , , 

13:. 
\ 

See infra, Chapter r. 
" ;1-4;. Bee infra ~ Chapter II. ' 

,', 

15'- See infra~ Chapte'r VI. 
~ 

,,' 

.J 
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'i 
This s1?u"dy is devoted exclusively to "matters -

relabing to the peacefui uses of the geostationary' , , 
orb~t. Reference to mi~itâry activities is 

avoidéd, since intern~tional ~elecommunication law 

'~bep not expressly regulate,the USé of the radio 
" 

~~,~ct:rum for ~his ,purpose ~ ç.nd information on 

,~h~ suojeqt is not readily avai~able. 

, 
This disse:rtat~'on is' also intend~d to fulfill 

'1 

o· \" 

t'he purpose df ~ariy .study of i,riternational law which is, 

, ,àccàrding , ~o : v~n ,~~1::>eck, to "explore how the ,present law 

~' .has come tq be·'w1î.at it 1s, how it is involved in a 

:, proèess df r.eforrn a~4 extens_i~:m and intensification, in 
1 

, ,-order that we ,)nay he able t'o. assist in the building 
l' 

.. /, .. 
. '. _' • t, 

.J. oj ~ transnat~onal legal order'for st~tesèand p~opl~s 
, • '1 

... ,.. , 0 

and mèn-. \ ,A~l OtIr thinking a,nd t aIl our effor'ts' ~,hbU~d be ... 
,'1 ,~' • 

d'ire~ted towar:ds: thi; ,Émd, tbwaros an orde'r which" tJJâlil~ 
... ; r _ J " l 

.. ',' ~16 
's'cends p~wer:and'cp.llsr,for,.,service.". " 

" 

/ " 

• r 

" 

} . . ' 

, , 

, i 

, . 

, ! 

- ~ 

. , 

1 1 

" 
: 1 

. " 

". 16. Van Asbeck, op.cit., sunra, riote, ,2 1, Çtt ~G72. 
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.ClIAPTER I: " SOME IMPORTANT' ELEMENTS QF""-TÉIE 
GEOSTATION~RY oorun:T. , 

9 #1'-:. 

, ' 
\. '" 
.\ 

A.·Def:i:iütion ' . , " - -~ "" 

<-

"u Wh,en' a man -made 

portion ~fo the earth' s ,at:"'~;he':e", r~;;:;';r" around the 
o 

earth primarily because of, nat~râ~'forces (including the' 
{j 

• > 
J ..: 

f<l>rCé o'f earth' s gravit y} , :i t .il? ~ca11ed an artifiéial" 

"earth ~,at~.{1it.~. 1. ' ... '''~h~ '~~th~:~t fo11ow~ i.? 'it;s . Ol:.~~t.,' <,.-

.... , - \.,~ -., -" ~-.".. ... 

If the. peri1;)d of revolùtion" of a sateUite<l:s egual to" 
~ t ... - " F<o • 

D ~,~ ~~~_ ... 

the period of rotation of th~,~ear:th, 'i t is ca1led' â. 
(' () I~" _." "l' ~".. • 

ge,osynchr;tious sate1lite~2 Whi1e a .g~èstationary .. 
n" ,. ..-

",sate1litè 1.9' a ·geosy.nchrono~s· sate1:!.ite, whose circuia~ 
'f ",. 

.) 1, ~ t 

, and dl:r~ct orbi t lies . in the plane ,.of the earth' s 
, , 

, , " , 

equator', the geostationary, ~ateliit~ ;rblt. .is· -that ," . '/ 
,... ' u , ~ 

" 1)" ,,) " Q ij 0 3 
stat10nary èate1lite." 

, . 
, ' 

In., ot~~r 'words~ t~e 'geo- , ~',-
~~ ~ - _.. 4 (.) 

" J< ',"'~stâtionary' orbit ,is 'the orbi-ê"of a satèllÜ:e whicp. revblves 
_ .. ' 0:. J,~ l. '\. -" p a ~ ~ - r ,., _ 

with the spé"ed o~ the' earth' 5 ro-t.ation ànd thu~, appears. to 

surface. I,t" is, however" ',.i1nportân-ë ta', note tha t for al1 
1 ~ '. (j --,' - ~.~ 

p:ra~tic~l';u;p~s'es ~hê "geostationa"ry aibit' beco~es' ù.~efu1 
.l',;,,, J) ~ * 

'l 

, 'on!ly .w~th the use of a satellite, or when 'a 'sate1li te is 
" ' 

, 1~ 

/" 

2. 
't' 

" 3. , 

. , 
'Radio' Regula tians, -1982 Edi tion, ITU, Geneva 1 

(hereina'f:ter cited as Radio Regulations), Nos. 170 
and 171. 

,;!§.; No. 180. , " ,~- .... " 

'Ibid., 
: 

.1B! Nos. and 182. ------ ,: ... . . -

.. 

,. , r._-
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:r ... '''' 
~b 

" \ ~ 

referred te 
.. \1'"~ " 

placed in ,it. This 'is why ,~.e, :Ls pr'QPerly 
" 

" .. . " 
as the geo~,!:.ationar~-sat~_llfte':':orbi:'f .,.., 

': . .: ,./ 
-'.. ' 

" 

'. , 
J '.~ 

, 'l' ~ • 

, B; Phisical' ariO!"T'~cim:i~al; 'charad:.erJ;.stics ~'- '. ; , 
! • 

(j .,1 • .J, ,1:; 

"-
The nominal altitude Qf t~ g~of'rtationëtry ~J;'Qi. t 

~ ~;: .. 9· 

" ~ 1 _ .... 

35,786.557 km.' . (app'.: 36,000~"" 
-'~ "' 

above the earth r s equàtor" i5 

km.) and the 

satellite. fs 

l ' , . 
< ' 

period .of revolution 'of a geostatiOnary . .:; 
I>"J ~~ ,. t.: _< .. ... 

.<, .. , - 4 
2:3" hçmrs, 56 ml.nu.tes. and 4 seconds. Thére 

. " ., 

• f 

are various natur~l forces actlnci"'on '?-', geosta-tionai'Y" , ,< 

" 

satellite includi~g the attraction and oblat.~ness of' the '., 

earth, the ellipt'ic;i.ty of the eqùator, the attraction of" . , 

the, moon and sun, and solar radiation pressure. 5 The 

effect of these forces is that à satellite drift? in a' 

figure 8 pattern and i ts al titudè yar~~s ,by. about 30' km ~ :~ 

r Station keeping 1 systëms ;n"board';- ':., : 

4. 

5. 

the satellite, are used t.o countêr-
. act th,~se forces and 'mài~tain,:.t.ne ~ 
satellite in the de~ired position 
within thel'o-rbit:. Rea,ent geo-, 
stationa:J:Y \sat:~~,l;~ te~', c,an 'maintain 
position 'ta an accûr:apy,of' * 0'.10 

both in -rongi t"ude Çinlr' lati tude, ' . 
cor.re~ponding to a' square-of '~so' 
km. from North te South and'lS0 km •. 
from East to Wesb.. 'fh~ . géo--. " 

, ~:;. ~ 

",,1 

Ph sical Nature and Techn~qal Àttributes of the 
Geostat~onary Or ~tf (A study prepared by t e 

<.UN,· S~cretariat,), UN Doc. A/AC. J,05/203, 
(August, 1977), 3 and 5. See atso Gehrig 
J.J .. , "Geostationar~ Orbit-Tec,hnology and r,.aw", 
XIX Colloquium" 1.977, .267, et sec;.; .. An Ile 
Report, "The ~ost VaHlable Parkl.ng-Place in' 
Space", '7'(1) 1 Intermedia; .. (January, 1979) 1 15 et seg . 

U.l~ - Doc. A/AC.I0Sj203, ibid._, 4-6. 
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1 

~ta tionary , o'rbi,t, (th,eré :t;ore') , 
ra ther t11.an being a' lipe, i)1 space, 
is act",ally ,a .ring' 150 km. ~rom 
North to South and 30,km. thi~k.6 

~ 
1 9 

:Most of the satellites In the géç>stati9nax:y orbit 
, 

• .. • ~ 13 ", 

, use solar .radiation as their source of opelFat:L<5na;ï powe,r. 
.... f' '\0. (, 

, ' 

-\- l "l~ " ' l ' ()' 

\Thus, for c'ontinuous.,- opera,tion t'he sources of'. eIJergy must 
" ' . , , 

not b~ iQterr~pted; However,' when the e~rth cames between 

" 
G 

~ , ... . 
tüe sun and the satellite, th~ requi~e~ salar radiation, 

, , 

is unavailap1e.' Sticfl ~c1ip'se~ ~ormally.occurrat midni9ht, 
• ... "1' .... \-

and- ma,y 1ast as, long as 72 minutés. Suèh' in~E?rruptién C) 
J ";.>' .. ", t 

could .be avo~de~ b; having al te'r~atJ ve sOUl;ces(!.èot power, 
-

such as 'small nuclear reactors br batteries on bo~rd~ . 
wh~ch could he switched on for the duration of the , . 

J. 

rhe interrùptiorf coul,d also be avoided by 

,hkving à b~.ck-up satelÎi te which Is posi t-ioned .éit a 

suff"ici~nt d'i~tance from the first, 'so t~at it is not 
. " 

~u15ject 'ta a simiJ:.ar; eclipse,. at ,the same time., If a 

satellite is placed at least 8.70 West in longieude'of 
, , 

the service are~ o,~ the s:atellite) 'it will. be eolipsed 

after widnight when i't may bè 'ea'sily swi tche"a off gi ven 

that there' ~ay .he 1i-mi ted telecotnrnpnicatio'n 

6,. 

" , 

'Efficient Use of the Geost,ationary r Orbi t, (A 
background paperprepared for the Second UN 
Conferenée o~_ the'Explorgt~on md Peaceful Uses of 
Outer Space, held i~ Vie~na in Aug~st J~2, 
UN DOC. A/CONF .lOl/BP /7,' January, l) 1981) 1 5. ~ 
See also Guepin, C., "L~ satellite dans l!~space", 
,in-C.N.R,S. , Les télécoriU:n,unications par s tellites: 
aspects juridiques, Parls, }968), et ---= 

J ' 
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( 
7 Ob t \ \ 

traffic at' that tim~. ',Similàr eCliJ?ses also'occur when 

" 

P 
\~ 

, ... t lJ.' 1 • t ~ 

, the mQ0n Qr anothe~ satellite come bet~een the 'sate~lite 

,. , and the sVun . aowe\'7~r l 'such eclipses a~e °of ';~lâ.tivelY 
o limi ted d~'ratio~ (for' one minute' or less), Çl~d therefore 

'\ 

r ~ , q • • 

neg J:igiblelll. 8 , . 
~. 

c, 

.' 
In order to operate ând, function, almost all 
~ • '1 _ 

~ate~life~1 i~clti4ing geostationary une~r use radio 
"' ~ L. .. l ' 

," (wireless) è'onununications from, and to earth station (s) . 

In ot:tter' words, the geostationary o~bi t" canqot be uused 
Ù / 

without' proper~radio 1inks. 9 A very close relationship.-
~ c 

thus exi~ts betwee~ the radio frequency spectrum and the 

g~os;f:ationary orb.i t, and Jthey aré often referred" °tc as, 

c. 

7. Sio~os, C.A., liA New Service ait: the starting Line: 
Direct Broadcasting from Satellites ", in Eartb- . 
oriented Sace Activities and their Le al lm lica- -
t~on~, proceedings of the Sympos um organ1zed by 
the Centre f'Or Research of Air and Spa"ce Law, , 

. McGill" University" Montreal, 1981, 50 ~ at 5,1.' 

'- 8 .. Q UN Doc. A/AC.IOS/203, ·op'. cit." supra note 4, 9,' 
~ee also Lowndes, J. C ., nU. S. Facing Competition' 
for Satelli~e Posit:ions l

', A.W.S.T., March 8, 1982" 

9. 

103, at 104. . 

See, generally, Haley, A.G., Space -Law and Government, 
(N .'Y • , .1963), 165; Glazer, J. H. , Il 'l-nfe,lix" ITU -
The Need for Space Age Revisions to the International 
Telecommunication Convention", 23, Federal Bar 
Journal (1963), l, at '7 i Balakrishnan, A.V., (ed.), 
Space Communications 1 (1963), Preface i Bandazzi" 

'C., "Telecommunications and Space", 38, T.J.; (1971) 
479, at 480; Busak, J., 'tlrhe ·Geostationary Satellite 
Orbit - International Cooperation or ~ational 
Sovereignty?", 45, T.J., (1978), 178. ~ - \ 

ù 
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5. 

a spe:ctrum/orbit resource.tq 

Radio frèquencies (w~ye lengths) are electromagnetic 

radiations", ~easured in hertz.,.- t. e. cycles per second. 
" -

The" entire radio frequency spectrwn, consisting of 

frequencies .arbitrarily lower than 3000 GHz as defined by 

the ITU Radio ~egulations,ll is divid~d as follows: very 

low (from 3" to 30 KHz), low (f~om 30 to 300 KHz), medium' 
."f li 

(from 300 to 3060 KHz), ~igh (from 3 to 3Q MHz), very 

high (from 30 to 300 MHz}, ultra high (fr~m 300 tO,3000 

MHz), s~per high (from 3 to 30 GHz), extremely high (from 

30 to 300, GHz) ,:a'nd frequencies from 300 to 3000 GHz, ~hich 

are known ~s decimîllimetric waves. 12 'A group ot frequencies 
, , 

is called a "band Il • 
, \ 

~he physica1 characteristics of radio Ïrequencie~" 

are s'imi1ar -ta those of light. - "They "t,~ave~~'/i thout. 

àssi'stance} in a stt='aight line at the spe'ed of light 
" , 

~ 

(300,OOO'km. ~er second) and are ~ùbject to absorption, 

10. " Sc3fkar; S":K., "GeÇlstat-ionary Orbital. Positions for 
Space Stations", -XX, Colloquium, (1977), 45.0, at 453. 
See. also IIC'Report, supra note·4, at 17. 

Il. Radio Regùlations, 1982, 'No. 6. 

12. Ibid. , «No. 2 08. See' also, MèPhail, T. L. ,"~E1ectronic 
ëOIOnia1ism, ",(Beverly Hil1s, 19 81}, 166-168; 
Jones, W.K.~ "Use and Regulation of the Radio Spectrum: 
Report on a "Conference", Washington University Law 
Quart~rly, 1968~ 71 et seq. 
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diffraction,' 'ref-lection and scatteFing. Two ~~portant 

physical characteristics . (natural principles) ot radio 
'" ~ 

, 
communications must be understood; i.e. first, for two 

radio stations to communicate, the y must use the same 

frequencYi ' and second, if two or more radio stations are 
1 • 

operating ae the same frequency, within the saroe area, 
.. ; ~ , 

at the same time, there is a likelihood'of mutual inter-

ferenc~ which could reduce the quality of the communica-,_ 

tion or make it unintellig~ble.13 There are other 

physical and technical limitations on the u-t:;ili?:a.t,ion 
, 

.of radio frequencies. Low frequencies reach a limited 

distance. Therefore, hign and very high frequencies· 
, 

(short waves) ate ,used for long distance :r:adio .communica-
-

tion~ and broadcasting. Since ~he latter bounce off the 

ionosphe~e, (do not pass through it) I,they cannot be 

, 
13-. COddiJ:.lg, Jr. G.A., The International 'l'elecoI!Ùnunlca

tion Union: An Experiment in.'Inter.national Coopera
tion, (N.Y., 1'"972),94-95. See also Armstrong, C.A., 
~Preseht and Futur~ Impact ~f Tschnic~l, Ecbnomic 
and Organizational ,Aspécts-", X; Colloquium, (1.967)', 
73 at 74. For detai~s of physical characteristics 
of the radio spectrum, see generally, Smith, M. S. , ' 

_ "Radio Frequency Allocation in 'Space C,ommunications"; 
in World-Wide Space Activities, Repoit'prepared for 
the SUbCQrnnli~tee on Space. Spi~nce and Applications 
of the D.S. House of Rèpreser1tatives' Committee .. ' 
on Scien~e and Technology, 95th Congress, Ist 
Session, (Washington, 197-7), 516 et seg.", (herein
after cited as Wor1d-Wide Space Activities) 

. ,-

t 
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" l, ... 1 

used for the ope~atio~ and functionlng of a geostationary 

satellite. ' 

According to Sawitz: 
, ' 

yHF and lowér frequencies are un
s~itable {for use'by~satellites) 
because of high~atmospheric noise and 
ionospher~c effects,- and because 
large structures _are required for 
high gainantennas., Millimeter waves 
(extœmely high fr~quencies, i.e. from 
~O to 300 GHz) and beyond are subject 
to large attenuations due to rain and 
other atrnospher;c effects. 14 

, 

Therefore, only a 1imited portion of the r~dio spectrum 

is useful for the geost"ationary ~ateilite service, the 

ideal rangé, both technica'lly and economically ~ be'ing 
.' f 

from l to 10 G~z' Most of the present generation of 
, " ' ,', 15 
satel,li tes use thes~ frequencies. 

1 

Radio technology 

14. 

15. 

/ ' 

Sawitz, P.H.", "Spectrurn-OrbÜ: Utilization,: An Over
view", National TeléconBnunications Conference·" (IJecember, 
1975), 43-1" and, 43-2. See also Smith, ibid., 519; 
UN Doc. A/CONF /101/BP/7, (1981),' 7'; Beakley, G. W., , 
"Satellite Communicàtion!', 14 (11), Telecommunications', .,' 

~ (November, 1980)'; 19',,-at 23. ; 

'Sawitz, ibid.; Smith, ibid.;', UN Doc' I ibid: See'also' 
Hogg, D.C. and Chu, "T.S:;-"The Role of R~in.Satellite 

CcomImin~cat~ons" i(nN vyan, T
1

r
g

e
7

e
9

s), H
Ss

·L4·· -t(ed.), Sat~lliteN' '1 
ommunl.catl.ons, • ,., " e seg.; Mc vqy, . , 

,"Freqllencies Above 10 GHz", in Gould, R.G. and Lum, 
Y.F., (ed;'), Communications Satell.I:te Systems: An., 
qverview 0 f the Techno1ogy, (N . Y • 't 1975), 87 et ses.; 
UN Doc. A/CONF. 101/BP/2, (March, '1981), 15; Jowett, 
J.K.S;,' "Effectj,ve Use for Satellite Communicàti'o:{ls' 

. of the Radio Frequency Speçtrum and ~he Geostationary 
Satel1i te Orbi t", Wor.1d TeleconununicationS Forum 
Conference proceedin~s l , (?<?tober, 1;' 75) , - 2.4: LI: ' , at 0 

2~4.1.4 and 2.4.1.5; MUrl.e·, R.D., Guest Edl.torl.a1 
Fu:t:;,ure Directions ~in Satel:l~ te Communications·', ,IEEE, 
18(5), Çommuniçations, (~ept~mber, 1980), 3, .at 4. 

" 
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constantly developing and a f~w o~~rational ~nd experimen~al 
\ ',1 • < 

satellites have used frequencies: UP to 14.5 GHz; sorne 

,have also used/frequenc~és u~ to al Gaz.l~ ~ However, , 
j f ~ f 

furth~r techno1ogica1 advancements will have to be mad~ 

before 'thëse, and other ~h'igher frequencies iuay be used 
" 

exten;ively on,an operational ba~is. far geostatio~ary 
, ' ~ 

~ - '17 ' . ' 
satellite services. The ideal ~~equenc~es ~for geo-

'" 

statronary" satellites (i:e. from~l tb 14 GHz) are aIse 

" , ' 

shared by ,other terre'strial, and space :research satellite 

services. l8 He;ce, 'there is a 'compètition, for use 
, , 1" 

of the radio spectrum. 'This' f~~ct has' been recogniied in 
j ': ~ \ J , 

, , 

the International Telecommunication Convention (,1973) in 
, . 

which it is stated that~the radio sp~ctrum. is.a ~imited 
, ' , 

<, 

", 19 ... 
natural resource. . It should'be, noted, howevEr, that 

the radi'o spectrum has a1wày~. b~en 'a 'lir'ni te d, resource, 
, 

irresp~ctive of technological deveiopmeRts~ hénce ~he reaSon 
- - '" 1 • "'" 1 

for the ITU'·s complex l.nv;o'lvement in. the all.ocation of 
, \ 1 • 

frequency b;;tnds "to the vàrious radio servi ces o'f i ts member 

16. UN Doc. A/CONF. lOl/BP/7, (19&1),7. 

17. Ib~d. _ See also Saw~tz, op, cit., supra note 14;
Smith, op. cit., supra,~ote 13. 

18. Radio Regu1àtiohs, ~982, Article 8. " 

" 19. Article 33(2) J International ~elecommunicati~; Conven-
tion, Malaga -,Torremol inos, -1973 'f Publ i shed by' the . 
~enera+ :Secreta~i~t, of the InterrlatiC?n~l' Telecommunica
tion Union, Geneva (hereinafter referred to as ITU 
Convention) • For- detailed analysis of this 
provision, see, ,infra Chapter IV" 

1 -

" ' 

, 'Î 
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. . 20 
countrles. 

• 
These limitationS on' the use of the radio 

.-
- " 

20. Accprding to Codding, fo11owing the discovery of 
short wavès (500 to'1500 ~c/s) during ctnd short1y after 
the First World War, it' was, con1!lidèred that "the"sciencè 
of rad~o had advanced' anoothér·' importan:t step~,. ," Eihort ' 
wave communications had many important adyantages"": 

" 

,The most ~mportant advantage 1~'y in the faqt that 
many more wavelengths were., made, available for ; 
commu~ication purposes. {This) ~vantage, howevér, 
was short-l i ved. In the United States a1.one, by 
1927, it became apparènt that the actual aD~ " 
potential demand (f"or short wave assignments) 1 surpassed 
the nurnber of frequències, a.vailable-n 

:'" (See Cdddil.ig.l " 
op. cit., supra note 13, 115-116)" S1mi1arly"àfter, 
"'.::he Second Worlèl War, "outstanding innovation Sil 

were made in radio technology. However[ incr~ased' 
use of radio for expanaed radio servic~s gave r.is~ 
to further problems of sharing this limitéd resource •. 

' .. 

"Despl te the 1audable wo:r!k 'of' the ~TU in divid'ing , 
up the radio spectrum among differen.t type's' of radio ' 
services, if. was becbming apparent. that the. desir.able , 
bands of 'Erequencie{l were be'ing filled to overflowing wi~h 
stations. Conseq.uently.." it was becqming incrèa~ingl'y 
difficu1t for adminis,trations _ta tind frequenéy' ,space--
for the operation of new pta .. t;.ion:s":., (Coddipf3,' ~'" '", 
184-186) . It is also J interest,ing to se-e that. at the 
time _of the first internationa'l radïocommunïéation. '<' 

conference in 1906,' O~lly fréquencies be10w 188' R,e/s 
{KHz.,} ,were allocated (Coëlding, ibid., 95)·; while the 
19=79 WAR'C has made a11Qcat!ions .up 'to, 300 GHz. In. 

,spite of,this incre~se ln range of the radio spectrum, 
it ïs still a liroited- natural resourcé, "i .e. demand ' 
for 'ràdio, frequencies" far éxceeds tne'ir~ ayai:tabi1.ity •. 
According to the St~ff ~epart ,on Po2icy P~anning for 
Space TelecommunicationsÎ (prepared ,fol! the 'USd 
Senate's CpJffiUittee on Aeronautic~1 and Space Scien~es, 
,86th Congress, 2nd Session, 1966, at 33) ~e 
radio, spectrum "must be regardea 'as fini te .. " 

'. 

According t.ctSlazer "thé radio frequency spectrum' is 
fintt:.e" maitlly~ca:uSe of the fact that "~t is 'the . 
perennial t:çagedy of radio t.hat 'no' matte:ç "I(lhat new" '" 
bands of' frequenci~s are opened up to ',praètical, use 

,thr,ougl;l aqvances in 'the 'art, the supf>ly o,f frequencies' ' (' ~ 
, ',.-' "never "catches up wi th the demand. Expanding~ popula-

."'-', tio.ns~ burgeOning commerce,' anÇl the technorogica1 " 
, advqncemènt of deyelbping globà~ règio~s! constitute 
" some of 'the factors responsible for this situation. 

,'fhrà'ugh the, years -bhis u;n,relating saturation 'of 
ava.ilable SJ?èct:t~m sp'ace hàs~ been tnirrored 'in tn-Ër 

". , , 
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spectrurn has a d~.rect and :il'!lportant effect on'-the 

progressive comp1exity of international,radio 
regu1ation and the legal invent±ons deyised by the 

"ITU to strike an accommodation among competitors" " , 
. for spectrum space ": Glazer, 'o~. ,c-i t.,. supra note 9, 
at 22. See aIso, Bernard, A. 1 The Price of a Hertz Il,, 

. "46,.. T.J., 1979: 554; .lones; op. cit. 1 supra_ 
note 1,2" at 78 .. Levin,.H.J'., The Invisible'Resource:
Use and -Reguiation'" of the Radio Spectrum, (Baltimore,-
1971), 1;' Smith, D.D., International Teleéommunica-.. 
tion Control, (Leyden, 1969), 18., Perhaps the best 
description" of the radio spectrurn as a natural' . 
resource, ~an be fourtd in a 1965 study according.to 
which: 'l, '. ' 

, :" 1) This, t\esp-grce is used not consumedi it is 
being rasted w~n it 1.S not b~ing used~ 

... , \-

2) This resource has dimensions of space, tirne' and 
frequency, and aIl three are interrelated. 

3)" It is an :international resource - ,available to, ali. 
Any one natiof!. cann~t·operate solely under ïts'"owI,J, 

, . 

scheme of allocat;i.on. Just as surely as i't migh:t ; 
un90ncernedly interfere with the spectrurn alloca-, 
tions of a neighbour, so i twill be su1;>j ecJt 'to ' 
return situations of interferenc:!e -'both of wHich" 
actions ~i.ll multiply "1as"te of the spe"ctrum through- .. 
out the world. Local plans and possibilities can " 
be developed only within'an overall framework of 
international agreemen~. 

4) Thîs_ resourae. is wa-sted wheri 'assigned ta do tasks 
that can be- done 'as easily in other' ways. ' . (, . , 

~ 

S),This r€so~rèe,is wasted when ,it9 parpmetBrs are 
not correct1y app1ied to.a tas~~ 

.' 

6) ~hi,s reSOl..lrce is ,subj~ct. t'o pollut',ion": 
- , , 

Joint' Tec11nicàl Adv'isory Coundil .. 6f the !I}stitute of 
'Electrica1 and Electronics Engineers and Electronic 
Industries ,Association; ,- Radio spéctrum utilization: ~ 

• 1 

", , . 
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ruse of 'the ,geostationary orbit, ." 

.', 

. ' 
.", 

, ~ 0 

Program for the Adn1i'n.istra'tion of 'the~ Rad:i,o _Specfry.m 
{J,965} 1 3-6 (cit~d in Lei.v~, 'D .M.., ,Internat'ionaJ.. TeLe
commul}ications and Internatinal, Law ~ The' Regulation , 
df the Radio Spect,rum (Leyd"en, 1970), l, 15-16)'. ,For . 
more detÇl.ils of its international chara'cteristics, , 
se~ Levln, 'H.J., "For'ei-g:n. and IYo.mest''ic' US, pOlicies: .' 
Sp~ctr'urn ~eserYatiohs. and Media Balance"" Teleçom:rùuriica~ 
tions policy, Jun,e, 19,82~-'123 et··seq., ,and'especial,ly 
authori ties' ci teâ in ·fn. 2, 'l,bid., 'at. '124 ~ l '''Depending 
on p.0wer,. propagati,on 'qharacter istics, and patte+ns of 
use, virtually all radio coml)1uniçat'ions 'àre· potentially 

'internat.:ï;onal" ~ 'Robinson', G.O,., "Régu'l';;t'tory Intér
national AirwÇlYs: the' 1979 WARC,";' 21 (I), Virginiâ' 

, Journal- of' International Law, (Fall, J..9 80)', l,' at 2" 
fh. 3. 'In 'a UN document 01). Radio 'and Broadcastin'g ~md' 
Freedom of 'Information (of. March, '1948), it bas '.be~n " . 
pointed o'Ut thél.t "(t) he universal, progagation of radio ~ 
waves whi-ch ignore na'tional frbntiers; the rimi t'ed ' ' 
number of àva.i1able .frequencies ahd the 'dangeri of' ;, 
mutual 'interference betw~en statiQns require legislative 
m~asures 'if' the' prùpe;r- functi'o!)ing of services' i's. to ,be. 

, .en:sured. '.. . ; . The ~limitation ,o:f the frequency spectr:u!n
makes i t impossible rto 'es.tablish an unlimiteçl'nurillér 
of'radi~ ~tations. ~r~quetici~s must be allop~ted,to _ 
the aitfe:r-e~t' radio c:onununioaticin sèrvices •.. and '., 
to the stations in t~e'different,region& and ~ountrie9.' 
;rt is .often necès,sary fo lirq'it 'the :p~,?er of, t,he, ' 1 

stations ,in order ,ta rE?duce their, servic;e area' and 
to limit the transmissidn' time in' order tQ enab1e 
'anot~er statio.n, to use the same·fr:equency": _ see ' 
. UN Ecqndmic- and Social, Council" doc. EICON,F. 6/30, 
March'l~, 1948,'3-4 .(cited:i,n Evensen, J H 

" IIAspects of tnternational Law B-elating tù Modern: 
Radio CbÏnmuni'cations" , 115, Recueil" des Gours" \ 19-65" 
(II), 471, at' 480-481., IITher'e has been an informal 
international ,consensus dn the\principie,that.th~ 
spectrurit, of .electromagrretic frequencies" including 
the radio waves, are 'the common popsessiùn of,'mankind ": 
Soroos, ,M. S., ,"The Commons in the Sky: The Radio '. , 
Spectrum and· Geosynchrohous Orbtt as Issues in 

. Global PDlicy", 3,6, Intèrnat,ional ~Organlzation, 
(Summer, 1982), 665,'.at 666., WhileArticle 10t2) 
o~ the ITU Convention, 1973,' ibîa.: refer~ to th~ 
whole' 9'f' the radio' spéctrum as ,!'an inter.n~tional 

" public: trust ", Rothblatt' has concludec;1 that, "ëu:stomary , 
, international' law dO'es appear ta' underscore, neàtly , 

the expressly.- recognize'd comm.ltment to upiv:ers?ll .' 
dist~ibution of communications satellite channels 
obser,ved in ,positive internationql law": ~othblatt', M.A., 
"Internat'ional Legal- No:r:ms Governing, Deve·1qpment. of " '. . 
the qibi tjSpectrum :R~source Il, T?l.econuminicati.ons policy, -, " 

" 
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C:,Advg.ntages and Uses 
, -. 

," 1 

" 

" . The', 2'4-~our '.'vi~ibility" of ~ a sat:~lli t~'- in the geo-' ~,' 
.. . ... , .. .. \ 

, '" ~ .. • .. .....~. • " 1 .... ..... Il ~.,. ~ 

st'atl.onal;'y orb~t l!lakè~ .~t ',':lnl.quely advantageous for tele-, " -

" pomm,unïcations an,d c~r,t~iri o'ther se'rvièes,ô 
, " ~ ~ . \ ' ~ ~ .... , '., 

.. \ 

The eart;:h' , 
\' ~ ~ ~ , " -

st.ations- required for' ,transmit.,ting and 'reéei"ing r~dïo signaIs' 'T-I 
• J ~I ' ....' ,. ,.{ ",- 4" j,.J :' ~ 

ftom g~pst.a,tio·nary~"sateI'li tes do nO't have to 'be 'st:~erablej .. ',',' 
~...... \ - , ~ ~ 1 .. 

'therèfore, ,they ~re' far 1ess expens~v~ 
.(j j ~ ,!.. .. • J, • 

- 'fo!:: l].o"n ... geostâtiô,nary sate11i t'es. 
r, l ' • ' • " 

. . 
than ,_ those required 

-, 

- 1 

.' , 

-. 
, . 

f '- ,-.' .. ~ .... 1 

. II)." 196'9;,' the US de1ega tiqn to the U~ CpPUOS s ta;tetl .-, 
'T 
, 1" 

, , ~ 

f ..,) _ ,~ : ~ t 

• ~ 1 .. "'" 
II. .... ~ ) '! ~ ". 

, (June',. 1981):, 63;' at 73 .. See aIso, }:ourt,eix, S., 
" "La Confé'J;:'ence, :.?dmiIlist't'a t.i ve mçmdia1e des raç1id

,cc)lnmunications ,de" 1979 'et le l1'Quvel ordre interna- . 
tiona,~ de' ,l',éther''', XxVl, ànnuaire rran)'aiS de droit, 
intel;'nqtiorta1; (198,Û), ,625, 'at' 628-629: and 643': J ," 

l' 
" .1 ' 

ilL ~ éther aytlnt cessé d" être' un~qtlement une vo ie: de ,', 
passage pour devêni~ ·a:ussi une réservé de resso,urees 

, "" naturelles, l'~s Etats tendent:,peu'à .peu de 'reconn'aîtr:e ~ 1 

~--'que' le spectre éJ.ectroma~rtêtique cqnstitue 'le' " .' 
pa'tJ;:'irnqine commu'n de' 1 "humanité ~' • ; S~ilarly-/ _", . 

, Ar#tstr'ong asserted tha.t i t ,~hr-~ long l,)eeI) feco,gn'ized:, 
. and thete ;is gel'leral,: agre'ement t on, t1"!~ fÇlct :th~~ 
~ the. ,ftequ~ncy spé9tr~m is' a n,atura1' resQ,urc~.f : ,that:, , 

, to a maj,or dè;gree" must ,be croI1-sidered as inte'r- ( 
, national and adrninisterea on that bas.is": "', '" 

" Armstrong, C.A.,' "Present and Future :Impaot, of 
'L'ephnical, Econom:j:'c, and Organizatiox:tal Aspeqt.s"i 
x, Col1oqulum; 1967, 73': at'74 .. The delegaté'of '., 

, " 

.. t;Jrugu'ay to the 1959- WAR'c stressed" th~ n~cE:=.ss·±ty ·fo;r a 
: mechanism -'for "the mos! effièi~t and equitabl"e 

di.stribution- among the' 'varioùs countl=ies o'f, ~the , .. , , 
. commor property of lIlankind, "wh+ch -is 'the, radio. speètr'um~':" , 
, Doc.' No. 55-E" August' 1,9, 1959; Min~tes ,of .tp.e Pl~hary' 
, Meetings, Admini'strat;,ïve RadiQ Conference l ' 1959 l'> ,. , 

Geneva (ëi ted in Glazer., 'J. H. , ,,~'The Law"'I-1ak'ing Treaties 
of .the International' 'l'el~COmlm~nication' pnion Through . .'·, : 
Time and in, Space"; ?O ': MiChigan 'Law ~eview,., '~96:2, ,," , : . , 
2 6 9, at '311, 'emphasi's added)., > • " 

" . 

" . ': , " 
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13. 

'advantagés of a fixéd or geostat:ionary· 
,'satellit~ in ~iniplifying the ea:t;'th. . 1 

're,ceiving' installations are so great 
thât- the use of any orl:?i t other thah' _ 21 
sync~ronous needs exceptional justification. . , " , 

-, 

, .~, ~ingl:e s'a~elli~tê, (maybe ~with ci spàre placed ~t an approprla:te 
... ... ." 

'., ~9si~iôn in' the geostatiçmary orbiti can 'cover ,.the nat,ionaJ 
• fi. 

.territory of most ·countries; while, to provide 24~l'hour 
• ~ "'. t ",-, 

, 
; se'rvicè in a: non-geostationary orbit more than one satèllité 
, '- " .. "... ~ 1 

is rëquired. Three .sateliites in the geostationary orbit 
, " 

': 1 

(' can., cover 'the world, with' the eXG:eption of sorne areas 
} -

, è'lose ta th~ North and South P~les. ,Elliptical orbit. 
,. • .. '0' \.' ~ ,.( • '0 

\ ,,' 
'S~ëtt~llitres, (non-geosta~ionary) such; as the MOLNIYA series 

u~ed .b'y t~e, U~SR.~ cross the vail Allen .:.--~e severa~ times_ 

. a da~. " ~he eriergetiè par,ticles
c 
of this fine deteriorate 

, - '1.. , .. j 1 i .. :~ 

thé mèchà'nisrn Qf the satellites, ano., ,cons~quently, reduce 
. ,., _. \ 

. theii:"" life-span. Ge,ost~t:ionary ~atelii tes are ,.n,ot" advers'ely .~, . 
, ., .- 22 

affected by; thi"S physica.1' phenomenon, qnd thus last . longer . 
.. 1 Ir .. ,1·'" J , 

2L, 'UN Doc. A/AC. t'O 5/50', (February, J.969) , para. 3-l. 
See alsa'UN Doc. A/AC.I05/203 (August, 1977), 15. 

;- r • \ 

22. See Matter N.M~, A8fospace Law: From Scientifi~ Explora~ 
tion to Corpmerbial Utilization, (Toronto, Paris, 1977) t' 

86,_ .!t is to be nO,ted that the Soviet Union uses 
MOLNÎYA" eilipt.j.cal ,orbit, sate.llitès to provide . ," 
effective communication services ta northern portioris 
,o'f "i,ts' t~rr i tory,. . which could no:~ be covered as 
effectively. by'geostationary satellitès. However; 

...... \ 

" giv..en the'ir v;axiotls o-bher aâvantages, the Soviet Union 
'. has aiso ·started usirig 'geostationa:r:y s~te~lit~s 'for '.' 
I~elecornm~nicatiô~ ,purposés. ,Its first geostationary " 
. MOLNIYA'-lS" was launc'hed in ~1974., ibid. Since that 
t,imei a ni.unb'eF 'of geostat:'ioI'lary satellit-es, .cal1èd" 
STATIONAR, have been la~nched. STATIONAR satellites 
are of' thrèe kinqs·,.,cl·as~ifie4 '~ccording 'to ·their .t.e~e- " 
commùnicatiori functions, i~è. EKRAN, RÀDUGA, and 

,,~ORiiQN'I':. see Na.tü)I'lal,p'Tr: U!3SR:, qN Doc. A/CONF •. Il, .. 

10 JjNP/;30 (.Sep,te~e~" ~9~l:' ,'- . • 
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" . 

Q,' , ' < ,. , 

" ln light ... oÎ these ~dvanta~es '" ;geos~a~-io~El:ry. ,Batel~:i,. t~s, ,,,' 

" 

, , 

are increasi~gly being used .fGr va~ious Rurpos;~" whi,ch 

may be ·'clas;sified ~s fdtlpws,: 0 

" 

1.- TÈ:üecommUri'ication ' " 

\ 

" , 
, 

.. ··1 

, 
, , 

Q ~ \ 

U~do,ubfedly, thé ~:i,.d:is,t and m~~-ë') ~~t~~V711~ P,t' the' 

gecu;tationa,ry" ~':~h,::s <fO~, sate~{~t~ j~lè~9~~'\±";>~bns: ", ' 
since~ ,thé orl;n t, pJ;'.ov~des ·lneXpel1s.}v:~·, et:;~cl.ent, "'eff~t~ve, 

, • • D 

, e *.ensive and'~eliable 'telé'CommUl1i,cation' Iink!:?, Before the 
o 

advent o{~geostâtioriary telecorrun~ni~alion~';'sa,tellites, 23 
1 l' ~ ) (; .. ~ .r ,', j Il 

0" ,0 Q 

l.op,g dlstéJ.nce ,cornmunicat:içm~' \Vere carrietl via. h~gh' frequenc~ 
-. ... - Il r, 

, "-

ràdio links ,a~d/or/~nderwa:ter; cables .", Rlrgh freq~ency , 
1 () f r li 0 (} 0 

" 'ra:df61;Lnks arè vul~~~abr~- to 'va,rious r.t tmospherÏ:-c and 
1) ~ , • , ' 

, ' ,- ) 

\io~ospha'ric ',cO'ndi,tl'ons'v' and arè thus ,unreliable . 
~o ~ .., L.. IJ p! 1 ~ b ) , '" 

With 

/:teie~ommunication satelli-ees~' 99.99% relia'5ility 
v 6 "... "T U 

~ .' , \ , 

o " 

" been' acrlieved. , 
o Q 

Underwatér c~bleso Jhav~ limi-ted 
(, 1 

, ~ ~ .. 

The \!llse of th"è ,geo~'tationary orbi t 'fQr telecommunica
tion purppses was first" conceived by the British 
science fiction writer, Arthur C. Clark. In his 
paper .on ';The "Space Stat:Lol).s: Its Radio Applicatio~s Il 
su~mitted to the British Interp1anetary Society in 
1945, he opined that '!.An 'art:i,ficial satellite l , 

at the corré'ct 0 distance from the earth wou1d-"make one ~ 
r-evo;tutioh eV61ry 24 h'burs; 'that is, it wouJ.d remain 0 

i, sta~ioné!-ry above tfi~ sarne spot ... ' wi\thin op"tical range 
of: ~early half,of the earth's surface. _Three 
repea}:er ~tÇlt.ions ... could give mj cro;vave coverage to 
the, ent,ire planet'~: see "Extra Terr'estria1 Relays" , 
Wireles~ World, 19~5, 305. This paper has also been 

o publisped in çpaceflight, -M,arch 1968, 85-86. 

'1 ') 
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15. 

1 .... Il 

- IDcapacity, 24 take longer to install and can provide single-
, , 

~oute. links pn1y. The traditional means of ~ong distance 
(. ~ ':;. u. t'(' ..... \) 0 ~ , 

, ,cOmmun~ca t~on'S are, the re faré , unable to meet the ever-
, ~ 1 

ïncreasing demand for telecommunications. ~e~e6ommunica-
• ' J ' ~ • 

tion,satellites are not only capa~le of providing traditional 

teleeomm~nication services sueh as telegraph, telephone, 

television~' facsimile, etc., but also new services like 
\ , ' 

high .sp~ed data transmissions, telemedicine, tele-

'conferencing, computer li!lkage, internationa,l rea1time 

television, etc. Ral~~gh right1y points. out that tele-

~ conununfcation' satell~:Ltes have 

, introduced 'an unprecedented versatiiity 
. 'in d:Jrim.IDicatians services 1 enabling for 

the fi"rst time a varie-ty of communica-
~ions - voiee, video, pictur~s, and 25 
~ata - to be tran~itted sirrfultaneously . 

Assisted by teleeo~unication sa~el1ites, simultaenous 
" . 

"prin~ing of newspapers at various places has already 

24. The most powerfu1 underwater transatlantie cable 
the TAT-7, which will he operational in 1983, will have 
a capacity of 4000 sLmultaneous calls, while 
INTELSAT-V A which was launched into geostationary orbit 
in Deeember 1980 anÇl beeame operational on July 14, 
1981, has a capaçïty of 12,OOQ simultaneous telephone 
ealls plus two television channels: see "New 
Transat1antic Telephone Cable", 46, T.J., 1979, 641; 
INTELSAT, News, July 14, 1981. ----

25. Raleigh, L.H., "Specifie International Applications 
Satellite l?rograms", in World-Wide Space Activi ties, f"
op. cit., supra note 13, 348, at 353. See also 
Luard, E., International Agencies: The Emerging 
Framework of Interdependence, (London, 1977), 31. 
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.. .: 26: " 

commenced on an 'operational basls. ' The geostationary 
, -

satellites have also proved'useful for various other; 
op ..... 

innovations, incLuding "dé'tectiQ,n and control functions 
.... .. ( ~ f.~. - ~ , 

for the 'public se!,vice se'etai, such as, ele'ctronic maJl, 

1 d l , . ".' t' ~ ,,27 Ab Il pers<;>na an po lce conununlca lon. ove a , 10l)g 

distance communication links'via satel~ite ,are, cheaper 

becaue: a) the cost of these li-nks is ge1].erâlly depe'nden t - , 
• # ~ - .~ -' - >~~ ~ 

of the distance bètween the two in~erconnecti~g .pointsi )', 

, " 

and b) the cost 'of t~lephone,cir~ùits is also les~_beèause, ' 
, , ' 

of the flexibili ty of satèllftes for COn'fl'ecting any pèints 
\ .. : .., 

wi thin the sérvice area, wi t.h any pattérn or' traffiç volume 3'8 
; , 

2,6 . 

27. 

. 
Telesat, News Re1ease, Ottawa, OctobC;Œ 2,3,.,1980': 

19, §.PACEFLIGHT, (April, 1977), 123. 'In 'tact,'" , 
satellites dperating frora the geostationary Ç>rb.it', __ ~ 

have revolutiorrize.d, long-dista.nce communicati(~nis ".' :' ". 
~or details see Young, P.; IICoJlntdQwn for tll.e.Fpture . 
of Space", HORIZONS, USA," 27', (pubiished by' irite.ipational 
Conununication Ag~h'cy:, '·Washi-ngton-, D.C.J; 'S", at- 7; 
'~c~:munuiÜcâtioI}s Satellites", N"':11-167 #, SpaCe ',Wor1d, " 

, ' 

(1977), 3'0 ,et seq.: Satellites fpr ·'Wq.rld, co:mmunic a t'ion , 
Report of the US ltouse of Repr'esentat:ives 1 Committee . ',,' 
on Scte'nce and ;Astronàutics, 86th C<;>Iüjress, ".' ::,',' ,:' ", -;. 
1st Session, '(!\-pri1, .1959), l'et seq.:',:' ,,' t :" " ,~ 

28. 
~ ... _~ 

Seé, genera.11y~ Mattè>.'N.M.', A?Fospace Law': Tèl'eco~{;nicà-" 
tions,Sate11it'es" {':):'op:>ntq,. 1982),.2 ~t· seq.;' Arms~rl?hg,..
Op. clt./C';supra'nQte 13",72 at 76; "lhncliman, W.R., ., 
"'l"he Technologièal'Environment for International Communica
tions LaW''' ,,' in McWhinney,' E.' '(e'd ~J". Thé ;rn;ternational. " 
Law of Comrrtunications,' (:Geyden, '1,9 71) r - 21'-28;' SEace, 
Communication and the Mass Media, a d~~SCO,Rep~rt.- '_ ~ , 

,. 

, . 
on the occas ion of the Space corrununicat.iQns Conferenèe, ',:' " -,-
1963, 11.' "Before"satel1,;i,t~s~·a West .Coas,t-to-.1ap,an .. "--~'i è .' 

cable,. circuit cos,t' $ ~5, 000 a' mon th; ,', tod~y .. (1977): a~' ~ _,~ ; }. 
communj.cations .satellite' 'makes t'he parne service available '.' 
for ,$4,000": ·F.le:tc,her:', ·Ja.mes C ;:, "P'ublic' Service Satellites ~ 
19,. , SPACEFL IGHT" (A2r.i,.1;' i,9·i't),f .122. . Th~ çh?rges foi" , 
a telephone circu;i..t "pro~j,ded by IN(.I'ELSAT ~ave ~~~n'. 
constantly' decreasing sinee the launch of ït'~· fitst" 
telecommùnication sa·tel1ites-,· Ea:r;ly Birô, in 1~65; ~. 
for example, ànn:ual, charges, fOl? a -ful~.,..timè t:~:Œephone', ''', . 
circuit in 1965 was . (US) $32 , 000 ~" ~h~l,e ' in 1981, i,t 
,was only (US) $g-, 360-: Sée INT:ELSAT, Annua.l ,Repo.tt 
(1981)" 3 i, ~3 and '''34". , ".J:" , , .~.~'.;: 
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1711. 

The various advantages of geos,tatio11ary satellite tele-

communications have re~ulted in rnqre than two-thirds of 

the'worldls overseas international public telecornmunica-
1 . , 29 

ti'Ons traffic being carried by INTELSAT alone, hence 

increasing the ;importance of.~the geostationary orbi t. 

~~~ 
, ,>--

Geostationary satellite telecommunication services 
• .1 ) , 

may be classified as: fixed, mobile and broadc~sting. 

This division, corresponds to thê various stages of develop-

mept of, teleco~unication satellite technology~ The' 
~ ... 

() 

~ 

~ 

tra1f.:;mitting power of il space "station (satellite) is inversely 

'~rel~t~d toi the size and ~omplexity of the earth stations. 

The greater the transmitting power, t~~ simpler the 

composition and smaller the size of the'earth stations. 

, 
According to the ITU Radio' Regulati9ns, a .fixed 

li:' 

satellite service is a "radio commûnication s'ervice 

between earth stations at sp~cified fixed points when 

30 one or more satellites ar,e used. 'lI , This service is 

. also 'referred to as point~to-point çommunications~ 

• Since the s'atellites used have relatively limited 

emitting power, the signaIs may ?e/ar€ received only 
t 1 

,29. INT~LSAT, Annual Report, tI981), 3. 

" '30. R~dib' Regulations, . 1~2 1 No. 22. 

\, v 

, .~ 

\'> 
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18. 

, , 

by large, comp~ex and expensive earth station antennas. 
, 1 

This is th~ first telecommunications service to be . " 
\ 

provided by satellite, andÔat present, numerous inter
B 

national and ~atiQnal telecommunrcation systems are 

" 

" 

providOing this service on an operatio,na,l basis.' For exampl.e, 

since 1~65, INTELS~T - a 1~8 member international org~niza-
,-. ~ 

tion '- has bee!n pro~viding international and domestic publ.:!.c 
~ 

l .'. . 31 d h t t' te ecommun~cat~on ?erv~ces, an as numero~s geqs a ~onary 

satellites over the Atlantic, Indian and Pacific Oceans. 32 
\ 

E~ch INlELSAT-V (the latest seri~s of its geostationary 

satellites) has a design life of seven years, and 
, .. 

bconsiderably increased capâcity to carry telephone, ~ele-
~ 

"~-raph, tèlex and television' traffic. 33 -Similar services 
'1.; 

are also provided by INTERSPUTNIK, the fnternational 

telecommunication satellite system of nine socialist 
Il - ',' ' 34 

States, with its STATIONAR'satellites. 
Q 

" 
Additionally, 

ln 

Il " • 

NATO alse operates t~o geostationary orbit-satellites 

for military communication services. 35 

, } , , 
.... Whiie 18 c<;:mntries are using INTE;LSAT satel1it'es 

31. See infra Chapter V. .. 

32. 

3113. 

34. 

See infra Appendix. " 
, 
INTELSAT, Annual Report, 1982, 10-11. 

For'details, see Matte, op. cit., supra note'28, 
141 et seq. 

35. UN Doc. A/CONF.101/BP/7, (1981), 28-29. 
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19. 

" 
for their domestic telecommunication services,36 a 

'number of' others h~ve established national geost~tibnary 

sa!ellite te1~co~unlcation netwo~~s; .~., Çanada 

(ANIK), India JINSAT), Indonesia (PALAPA-A), the Soviet 

Union (ST~TIONAR)" and the Unit,ed States'" (C_~MSTAR, RCA, 

SATCOM, SBS, 'WESTAR) Soon to be added .to this list are 
, ~, 37 

France's TELECOM-l, and Japan's CS~2. ~ INTELSAT 

satellites are often used by countries for their.' dornestic 

telecommunic~tion services' in 'order that they ~ight.gain 

experience ':Ln their use be.fore. establi.shin~ inde~en:den't 

national ,satellite telecommunication networks. TAis is 

tru~ of Australia, which is planning to launch its, geci

stati(i)nary sate11.ite, DOMSAT 1 France,' ~ndiâ, Saudi 

Arabia, eue. 

PALAPA-B (of the71~.sEAN,.coun'tries), ECS_ (Eürope), and 

ARABSAT (the Arab countries) will seon be plaeed in the 

geostationary orbit for regi~nal fixed satellite ~ele-
. " . '. 38 

commun~cat~on serv~ces.' 

36. See' supra no"te 3-3. They are Algeria, Austraii~, 
, Brazi1, Chile, Golombia" Denmark' (Green1ànd), 

Frap.ce, Inàia, Ï"1exiç9, Niger, l~ige'ria 1 Norway, Oman, J\ 

, . 

feru, . Saudi' Arabia, Spain, Sudan, ë;lrrd Zaire. éthe;r . 
countries,. such às Argentina, Libya, lwla1 ays,i a , Moroçco, '~i" , 
Portugal, 'l,'hailand, ,and Venezuela plan to '. '. _"," 
initiate, or are actively cons ide ring the use of . 
INTELSAT satellites fbr·their dornestic services • 

,. 

" 37. For details see Matte 1 op. ,?çi t., supra noté '28, 
165 dt 1 ...;."" __ se_9 .... ·'· '. ',' 

38. Ibid., 153-160. 
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Mobile satellite service is a radio-communication 
• <-

service b~twe~~ mobile earth- stations by means of tne or 
\ 

more ,( s'pace statiop~), s~t~lli tes. 39 Earth stations' may 

be locat'eci' on 'aircr':;ft 1 and ship~ 1 and on othe,~. vehicl:es' 

or locations on land. - The tra~witting ~ower of· a ~atellite 

used for this service is' sufficiently strong for radio 
'<1. • 

1 

signaIs to be scattered over la:r::ge ,àreas an,O: reéeived 

by rela~ively small, mobile earth stations (antennas). 

A satellite used in this service 

offers the reliability which is un
available f,:r,:om shortwave radio, thé 
principal medium used when ships' are 
more th an a few kilometres distant 
from VRF shore radio stations: 40 

A geo~t~tionary satellite fo~ maritime mobile telecornmunica-

tion services was used for' the Ii~time by MARI&AT -
.' 1 

a OS consortium - which start'ed pro,vidfng cdmlnunication 

services in 1976 on a commercial basis to US navy and. 

'. 

1 ~ 

civilian ships. This service was taken over by INMARSAT, 

(established'in 1979), on February l, 1982. 41 In, . 

39. 

" . 

1 

ITU; Radio Regulations, 1982, No. 27: 
Mobile-Satellite Service is "A rad~<tcommunicatïon 
service: '. Î . ' , 
~between mobile earth stations ànd one or more 

space stations, or between spa~e stations used 
, by this service; or ",. 
-between mobile earth stations by means of one 

, o'r more space stations. , 
This service may also include feeder links nece~sa,ry 
for its operation." 

40. UN Doc. A/CONF.lOl/BP/2, Ma~ch'16, 1981, (A Back
ground paper on "Current and Future State of S.pace 
Technology" 1 prepared for the 1982 UNISPACE), 7. , , ' 

41. INMARSAT', News Release, (February 2,1982),1. 
For'details, see 'infra Chapter V. 

" 
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21. 

addition to three MARISAT'satellites,INMARSAT will also 

use t~o MAREeS ~nd'three INTELSAT g~osta~iànary 

sat~lli t~s to provide telephoh'e, telegraph, "'telex, ,fac- ,. 
-

. simile, high to low speed data; Bnd distress, urgency, 

and safety 'communicatfon services. A2 There ~s a 

strong'possipility'that, in th~ near'future, communlcations 

and s~fety services will be provided to a large majority 
\ 

'o~ ships, presently numbering about 70,000 (each over. 100 

'tons).43 

. 
; 

o .The use of geostationary orbit satellites for' 
..,) J • 44 
air-mobile communicatiOTi servlçes " 

" . 

42. News ~elease, ,ibid. ,,' 

43: .INMARSAT, "New~ Release, (January ,21, 1982),- 1. , 
, Accordi~g to Lundb~rg, Dlrector General df'INMA~SAT, 

"INMARSA:T ~èrvices mean that ships, can be as easy to 
- ,reach as offices on shore, and thi~ can have ~, " 

dramatic i~pact on ,the wày they arè ma~aged, as' , . 
weIl as, on the quality of life enjoyed by ships! 
crews, and - most important of aIl - safety o~. life 

(( .. ,. 

and property. The serVlces offerèd, at present are 
~nly 'a start. Our goal is to éxte~d t~ ships aIr 
present and 'futl.1re,telecdmmunications servlces 

,,~ ; ,available on land .and ,to pr9vide a range bf specifie' 
maritîme 9afety-related services. 'The potèntial for' 
growth of mobile .satellite cominunications is enormous": 
see INMA~SAT'fO 'News '~eiease,,' (Febn.iary:2, 1982), 1 .... 2. 

,f " '..' ... 

, ' 

,- , 

44'. See' Memorandum of, Understanding on a Jei'nt Programmé 
OI Expe~imentation'and Evaluation Using, an Aeronautical 
Satellitè C~pqbility betweeh' the United States Department . 
of Tran'sportation (Federal' Aviation Administratïon), ,the 
Europeqn Space Researçh 'Organizàtion, and the Gpvernment ' 
of Canada"entei:'ed'-into'force on August- 2,1974, pUQ'lished 
in' ESA , )?asic, ~exts of European Spaé'e Ageilcy, Vol. II, 
bis,19,80,chqpt.etG.J,.'.,b., ' "_d:., 

, .. 
" 

, . 
, . -
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and _ sear.ch, and, rescue emer,genèy' operat1.ons 
, 

at sea and 

in the air (SARSAT')'. 45 " 

, , 

Broadcasting satel,lite service' is cii ràélj.'o communica-
; 

" f 

tion serv~ce t~ community ~r individual home television 

or radio s~ts via' one or more 'space stations' (satellites) .46 
... f. .,. ~ 

It is also known a's the direct broadcasting, satell.i.te 
, , 1 _ ~ 

(3ervicè (DBS) '. The transrnitting,ppwer of these satellites 
l ~ \ ~ , ... , 

is high én0~gh for sign~ls 'to be rece~ved by antennas 
, 

which are as small as ,one meter in di~eter or. smaller: 
-;-

~ 

If the transmitting power of a ~roadcasting satellite 

is not suffic;iently high,- relativelj larger an1:enn€l$ cotild , 

be used to provide broadca~~ing service ta èommunities 

or schools 1 etc. Various countries which p:âve conduc,terl 
1 -

", 
exp~~iments in this respect, favour the dir~ét broad-

'casting service for many rea~ons,: 

45 . 

) 

4-6. 

, 
For' 'sorne countries, it is to lextend 
basic service to areas difficult-to 
cover with terrestrial broadcasting 
because of distance or terrain; for 
others, i t is' ta" provide addi tional \-

, . 
" 

, {, 

See If International Tr,ial of, Sate~lite-p.i,dep Search 
and' Resoue", 46" T.J./ 1979; 727; ""SARSl\T, A Life-

-: Saving satel1ite"--;-Modulation, GO,vernment of ,Cari~da,,_,_ 
- Department of "communicatIons 1 No. 25' (May,' 1980') l ' 

1-2; "Canada and othe U. S. To Study Use of 
Satellites' f6r Mobile comm~n~caJ:lons" 1 News'''Release, 
Gover~ent df ~anada" D~paJ:tment' of Corrirhunications 1 

(Nove~er 28, 19,80), :1; ""Norway Joins SARSAT Project", 
,News Release, ibid.', _ (D~cember ,la, ~~,81), ,1. , J 

( ~ I~~J. • 

, 

Rad~o Regulatio~s, - 19 8~" 'No. 3?. 
" 

l " 

, '. ~ ...... 

, . 
-, . 

, .. I, 

---------------------- -' -- - -----
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,'dha~me1s 'ot tel'~vision more economicarly 
than can be do~e terrestrially; , for 
sorne, where;the radio~frequency spectrum 

, for 'conventional ,têl'evision is a1ready 
. congested, it provides additiona1 
·spect~.um for, b.:r:9a~~~stin9. ~ 7 ,'. 

, l ' 

The US, USSR, Cana,da l' Franc~, Germany, Japan, India', 

Australia, 'cthe scandinavi,~n- '?oun,tries, ,(,~SAT), a,nd, the 

.Arab countries (ARABSAT), now have ~'p1ans to commence-, . , 
this service on an 'ope~àtional' basis. 4'8 They will;. soon , ' 

" 

De joined by ~any,~or~ countries~ In view Q~ techpo1ogic~1 
't ' ~ J 1 _.. ,; 

'- , 
and economic 4dvantages, ,sorne countries may prefer to 'provide 

'- . ... " ... ". ,~ .. 

, br~odcasting, a1on~ ~itl;t ,fixed (p~'int-t;-point) service 

via ,the sé!ffie ,~at,el1ii;:e' <Dr 'satel~ites instead of 1àunching 
~ , t ~ -'t 

, , 

,s~parate ',sa:I;::~lÜ, tes: f~~' i~divid~~l se1;'v;ices; for example ~ 
\ .' 

Indïa r S 'INSAT satel1ï'tès 'p~ovide, ,fixed. te1econununication, 
" " '. ' , , ,,', " ,. ' '49' 

, t:~levision' broadcasting ,and 'meteoroJogical 'services f 

Canada r ~ ANIK.:.è sa,tel'l i te i s ' de~ ïgned ,to . provid~ . f ix~d 
" 1 ., ,. 

\ " ' ,', ,",..,' 50 . ,. . 
as weIl as TV'b~oa~éasting services; and the AraD 

, " 

\ 

" countri~s' ARABS~T .wil1 car'i:y' not on1y, ~ixed tele- , 
~ l" ,.. 1 J ... ,. l' 

, conun~nica'tion s~rvi~es. ~u:~' a1~C? t~levisioz: broadcas~ing 
t, 

t, ; ... "1 

·~7.' UN Doc. ,A/C01-;lF.101/BP/2" (M?rch 16', 19,81) ,',8., 

48. ~., 9. -

49. FÇJr details'" sèe .tis,on', :a.M •. , !I,Indi'a's'Multi
service Sàtel1it'es' 'Seen: Most . Econom±cal 'l, A. W. S .T. , 

"'(D~ce~er, lO, 1~?9J, '72 et seq.; Jayaraman, K.S." 
, . 16 (10), Indian and Foreign Review,. tMarch 1,.1'979) , 

15 ' , 
~. : -- ,'.' e.t. ge~. , ' 

... 1 • .1 .. : ~ _ ~ ~ ~. ~,I' • , , 

50. For details,' s,êè ',:r;:k4i1'1, b'.'1'.',· "Çanada: At the 
, . 'Ftn:'e of COIllIJlunication " : IEEE Communicatlc5ns 
'Mag,qZ~ne, (January,' 198.1),., t se .,.an. ~a1so ibi~." 
a~. 10, ,et ,s~~. ' se,e Al!U~n~ r J.,' ~.cJ.ai, ConununJ"ca-
tJ.on ·Sat~11J.te Systems :Ln Canada". ~, . 

~ 1 <" ,. - ... ' -"'--____ 

.. , -' 

, " 
. ~ ... 

" ' 

- , 

" 

" 
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• . 51 
between-member countries. 

In the developing co~~tries, sateilites for direct 
, " I:l 

televi~ion br~adcasti~g are general1i c6nsider~d i~be 

more ,adv,antageoll.~. ~han . te,rrestrial l).et:!W~rks,· sincEt::-~ 

< satel1i'te syst-em ~a;n. pr0vide "~ation,al bover.age Ifiuch' 

more quickly'and econoroical1y:' Th~y are'€qual1y 
,'" ~ ( . ~. .. 

favoured in Qountries w'i~th ext.~nsi.ve s.urfaèe 'Çireas such , . . 
as Cpnada, thé USA, the USSR, etc. A 1 q rge number of 

c6~ntries, may, therefore, be expected to use the 
-l' ~ \ 1 

o 

services. 

2. Meteoro~ogy 

Although 'a large majority.of sàt~11ite~ presently 

o .. 1 
1 

1 
J' 
1 
1 

\ 
~ 1 

, 1 
" ; ;,~ 

1/ j 
, , . 

.u~ing tj!~ "geosta~i~nary o'rbi t are for' teleconununica- . 
" , 

tion purpo'se-s" the orbi t is .aIso use,d for meteorologica.l 

, -
51.' ..For details, ~ee Ro,pelewski, R., "Arabs Near' _ . " 

Satcom Network Go Ahead''', A.W.S.T.., July 21, 1975, 
56 èt.' seq.; J'Arabs', Agree on Commun i ca'ti.o'ns .. ." 
Satell).te", A,.:W.S.T:, (April 26,1976)';' 21 et seg,; <.l_ 

Arab Satel1~te Communicatio~s Organ~zation (ARABSAT) ,,' 
.' UN Doc, AjÇqNF', l(HjBP /rC;Oj 4 '. (July;, 1981),,' _ ' ... 

" , . 

. " 
(} , 

" , , 
o 



( 

-, 
F' 

o 

o 

/.-' 
- \ 

o 

o 

. " 

25 ._~ 
, ' 52' serv'l.ces. .' , 

.The geost~tio~ary orbit all~wsr the satellite 
td make frequent observations of'the earth's 
atrnosphere, unl:tke lower' aititu<J,e satellites,', 
wqich pz;:ovide' èoverage only once eve~y 12.' '. . 

. hpurs ... Geostationary meteQrologi'cal satellites 
,are also capable of collecting information '" . 
from a,largeonumber 'CUI? tO,lO,OOO) of fixed ',-, 
and, moving data cOllec,tion platforrns (Deps) ; 

'of various types (meteoro~ogical, oceanographie, 
hyd,ro1ogical,0 etc.) and of .'re.J.aying "these da.ta 
to- central ground stations for' fur~her ' 
,processing and disseminati0il., 53, . 

r 

, . 

, ' 

, 
~ , 

.52. ,Radïo Regulations; 1982, No, 49" defines Mete6-' 
,ro10gica1-Satel1it,e Service as "An "earth' exploration
satellite 'sElrvice for meteorologica1 'p~poses",.-·, , . 
No: 4,8 'of th~se Regulati9ns, in turl?, ",de fines Earth , 
Exploration-Sa telli te .service ~as: " _.' 
liA radio communication servi"ce,:tietween earth stations 
'and one or more space stations, 'which may include' 
links 'between space stations f'- in )\ih'ich: ~ . 

-inf6rmatiqn re1atring to the ~ha.raèteristics 'o~, ' 
,the ear1;h and it,s ,natura). ,phenomena is' obtained ' 
~from ~ctive sensors'Qr passive sensors'on ea~th 
: satellites; - v' 

-similàr· 'information is collected -from airbérne 
, or earth-base'd p1atfdrms;-, _ , 

- ';,such ihformation' may De -distrib,uted to ;ea~th, 
stations. within the systems concerned; ,,' -

-platt'orrn interrogation may be included. 
This, -sery'ice may .i:tlso include feeder links necessary 
for i t,s op13rat ion'." ' w' 

a ' 

,53 •. UN Doc. A/CqNF.lOl/BP/.7 (January 16,·1991),' 10. 
. "A1:tho,ugh a gebstationary meteorologica1 satellit,e is 

, " 

,-unablé ,to "see· t• the polar regions,' "the aqvant~ge- of. 
'its 'geosynchroz:1ous orbit i's 'that it is relatively 
immobile ïn relation to the, earth.fs surface' and can 
therefore provide ·èontipuous coverage 'of ,the.sa~e . 
portion o.f the 'glOb~. ,Continuous cO'rerage is' . . 
particularl'y signif,icant ,f~r the det~'ction and. ,tracking , 

, . of se.vere sorms which ·are small in 'Bize ahd transïent 
. 'in nature. These satellites enable rneteo~oiQgists tp 

study tornados,lwhich strike quiç;klj with 1it,tle warning.· 
T.hey a1.so permit constant moni toririg oof. larger' wea~her, ' 
patterns such as tropical'storrns. In addition, ~t 'is, 

. possible to m~a,sure the velocity of winds' by 'tracing, _ 
selected clouds j.maqed q,t ha1.f=hou~J_n·terya1s,.and.' ' 

"'dëriving the directiol?- and speed of their .movement": _ 
Raleigh; L .Mo', ",Specifie International Applicat.iQns . 
Sate1lite,Prograrns", in World-Wide Space Activîties,' 
op. cit .. , .pupra note 1,3, 42J~. . 
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'Thè .idea ~f' using the. geosJ~ationary "orb'it;:' for: meteo-, 
• A , ' , , 

~oiogica1 an~ oceanogr~P?ic p~rpQses .~as ~o~g, D~en 
, ( 

advocated by many conce~ned scientists. 
. , . . \ 

NASA 1 S expe:rimental 

,Application Technology Sate11i-tes' ÀT,s-r and.ATS-3 launched 
1 -.' . , -

in· 1966 'aI\d :1967 provided usefui me{:eorological 'ob~èrva-' 
. , 

. tiqns ;of· the earth' s cloüds 1 and "demonsp:-ate'â' -Eh~ 
• '~ 1. ~,. 1 ! ... J. 

. practicability of geo~fationary satellites for iensing ; 
: • ~ ~ ... L 

, 

" 

,. envi:ronm~~tal dqta ... 54 . ~he 13U?CeSS 'of these, ~iper.iment~, 
j ~. \ " !; 

.led NAf:;A té 1aurich synchro'nous meteoroldgical~ (SM3) .in 1974· 
, 1. : 

an~'op~ration?l:geo~tatlonary environrnenta1 sate\lites 

-(GO~S) i~ 1975:55 ". 
, . 

< " 
. . The Wo/1d ,Méteoro1og:ical Organization (WMO) 7' a 

" ~~~Cia~; .~ge~cy, ~f .. ~he"u~ :- .~as -initiat~d t~e. World 

W~a:the,r ';Wà'tCh :'(WWW) ,pJ:;~g:r:amme·. ~et,eoro1'O'gi caJ. ' data, 

è~l~~,c~~'d wi,th- ~he: ~~e ~f. opeL?tional :~eàst~tio~a:çy . 
- ~ ~ Il 

-satellltes'be1qnging ta various countries, is distrlbuted 
.. ,~ f .... • • ~ ,. 

- l'~"'d 56 .' Nor. ·u-Wl e. . 

54~_' . Va~th,' J .G.,· 'l,Ge'6statr~nary Envi;'opmental 
, , ' .. Satellites't, 14 (la) " SPAC'EF~IGHT r (Qêtober.l "l,972) , 

370. . : . .', . . " 

55. ·Wor1d....:Wid'e '~pp.~e ·À:dti vïties ,. op. :cil:.,· supra note 
'13 , , . 4 25'. ' 

Ibid.'~ 429 'e~ ~~q'.; UN" Docs. A/A~ .105/149 (March 
14,1975), 11-12: A/CON~.101/BP/7 (January i6, 

.l9_81) l ,ID' ànd 29; A/CONF.lOl/BP/2 '(March 
16, 1981), .18. ' -, ' 
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, . 

3,. Spae.,e· Research . " , ' . , ., 
. • ( .. ,,' " .. .,1) 

, " Since ~hè 'g~?S't~tiO_I?-arx drbi't sa·t~ll,it~ 'provides·. 
, ~;; ,\ , . 

.. [r· 

24':"hou'r contlnuous contact wi th the earth s.t.:3:.tiOh, 

-,' ·it. :~'~ ~i'~'o "~çl~a~tage~~~J ior' 'spac~,"~ese~rch r:sur~oses ~ , . 
/' 1 • • '.,. ~ • - • • ~ '" ~ + • r, 1 , , 

. ~;:'e?ently 1 there, ~re t:wo r;::ate11i tes. 'being :u~eq 'i.n this ' 
, . 

. respect,. 'L.e.·, the int~rnational ultra-violet" expl,or'er 
, __ ...... 1 1 .. 

.,-
. là~nched on January,2'6, 1978. fO,r as,;trohomica1 oD~erva-

... ,,' .,. \il 

, " , 0 a 

'tions, and ESA's geostationa:ty earth orbitîng sa.tel,lite 

"(GEOS-'2) la~nche~ 'on JUly' 14; .1979. 57 '. ' 
l, r) 

' .... ,. 

" 4: Future Systems/Structures' 

,·There are already plans to launch numerous 
, . 
geostationary 's~tell~te systems in the near future. 

Atthoug~ "the majority of thein àre for .tele6orrununication 

. and direct broadcastipg, the use 'of geostationary 

satellites for various other purposes ls also being 
~,) " 

activel3 explored. 

Multiplicity of· lower orbit satellites poses 
, 

tracking,difficulties. Geostat.ionàrY ?rbit tracking 

satellites enable 'a' single groUfiQ ~t~tio~ to replace 
.............. ." 

a wo~ld-wi.de network ?,f trafking and recei ving stations. 

The.US Tra~king· and Data Relay ~atellite (TDRS>' sy~tem 
.. 

57~' UN Doc,: :A/CONE.I0l/BP/7 (January 16, 1981), > 

Il and 29. See also World-Wide' Space! Activi ties , 
op: cit., supra note l~, 319-321. 
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'0 

consist~g of three geostationary satell~tes, wJll be 

used fer this purpose and will relay data to a control 
, 58 

earth station. " 

Fears and predictions of overcrowding and saturatio~, 

of the relevant portions of the geostationary orbit, 
, 

have resulted in various proposaIs for the launching of 

large satellites - sometimes referred ,·to as geo-

stationary platforms or orbital antenna farms. Such 
~ 

geostationary platforms co'uld consist pf a humber of 

payloads and 

may house in spa ce a gigantic telephone 
sw,itching centre, a large number of 
br'oadcasting channe~ts, capabili tiés for 
observation of earth's resources and a 
number of scien~~fic experiments. 59 

58. "Space Shuttle Flight Assignment Schedule 
Developed", A.W.S.T., March ~, 1982, 100; 
Smith, B.A., ftData Relay System Made Ready for 
January Laul"lcl1,", A.W.S.T., July 12,1982,67-68; 
Tracking and Data Relay Satellite System, hearings , 
before the Sub~Committee on Space Science and Applica
tions"ô,f ,the us House of Representatives 1 Committee 
o~ Sciénce and Technology, 94th Congress, Second 
Session, (September, 1976), Washington, 1-34; 
Blytlt, R. and Haldeman, D., "TDRSS Mu.ltiple Access 
Telecommunications Service "., in A Collection of 
Technical Papers, AI.AA 8th_,Communications Satellite 
Systems Conference, April 20-24, 1980, (N.Y., 1980), 
317 et seg. 

59. Das, S., A Report on the Tecfjnological Aspects of 
Regulatory-pollcy Issues of Geostationary Platforms, 
a study conduated for thl3 US Federal Communications 
corru:n,ission (FCC) 1 Washi~.9ton, (Decernber, 1981), 2.~ 
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While research into the various asp~cts of this 

concept has produced a wealth of literature60 , no firm 
'il 

60. See bibliography attached to th~ Das Report, ibid., 
27. See also Smith, 0.0., "Space Information Stations: 
Technological and Institûtional Aspect:s",-<'XIII, 
Colloquium, (1980) 197-200: Sm~th, D.D. and 
'Rothblatt, M.A., "Geostatiofiary Platforms: Legal 
Estates in Space", 10(1), J. Bpace L., (1982), 
31 et seg.; Edelson, B.l.,.and Morgan, W.L., 
"Orbi tal Antenna Farms" , 15 (9), Astronautics and 
Aeronautics, (September, '197=t), 20-29: Carey, W.T., 
"Developing the Concept, of a Geostationary Platform", 
in A Collection of Techn~cal Papers, op. cit., 
supra note 58, 1982 et S'eq.: Mo:r;gan, W.L., i1Multi-, 
Mission Space Stations; the Casé fo~ De~eloping 
Orbital Antenna Farms" , Satellite Communications, 
(April, 1978), 32-39; UN Doc. A/CONF.lOl/BP/2, 
55 et seq.; Edelson, B.I., et al, "Future Satellite 
Communications", in SEace Telecommunications and 
Radio-Broadcasting: Objective fo~ the 80's1' 
proceedings of the International Conference held at 
Toulouse- on March 5-9, 1979, (Toulouse, 1979), 391 
et s~q.; - 'Snachmuylders, E., "The ESA Advanced 
Technology Development Programme for"Future Tele
commuz;tication Satellite Platforms" , ibid., 527 et seg.; 
Covault, C., "Platform D~signe.d"f.or· Numerous u.,ses", 
A.W.S.T., June 19, 1978, ,-67 et seg.; Fordyce, S.W. 
et al, "Switt:hboard in the Sky -: Antenna Platforrn 
for Domestic Satellite Communications Systems", 
20, SPACEFLIGHT, (June, 197.8),,203-217; Bond, F.E., 
"Communication Architecture:for Large Geostationary 
Platforms", in Napolitano, L.G. (ed.), Space 
Developments for ,the Future of Mankind, (Oxford, 1980), 
45=60. The European Space Agency and Canada are 
studying an L-Sat (Large_.Satellite) condept. 
L-Sat will be a rnultipurpose telecommunication 
platform carrying payloads of vario~p countries-
for point-to~ oint and DBS communications. See, 
generallYf N s Release, Government of Canada, 
Department 0, cornrnun~sa.ti_ons, January 2,0, 19~O, ri. 
"L-Sat: Eurd e' s Heavy-Weight Communication~ S,atelli te" 
Flight International, .Dece!IÙJer 20, 1979, 2053-; , 
Bassett, E.W., "European SP?ce Agency Planning .New 
Telecommunications'Satellit~", A.W.S.T., December 31, 
1979, 12-13; Langereux,·P., ,,~iltalie'utilisera' 
le satellite IL-Sat' pour la TV directe", Air 
e~ Cosmos, October 20, 1979, 49-52. 
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decision has yet been taken 'to p'rôduce ,'a construction 
, , ' 

design or start experimentati~n~," A geostati(mary~o 
- ~ . ) 

• l , ' 

r " , 

" \ , 
platform" is considered to 'help in 'increasihg" the ava,.il .... 

" :'...r' ' .... 

abili ty 0 f ad di tional orbital loca tl~~;~' 'Açcordinq to' Das: 

, 'Use of a' (g~'o'stationary) platforom 'by 

7 . , 

:~ ~- the, USA would .m~ke a"larçre amou;n~ of " 
'orb1ta+ arc a~a~lable to~ the ne1ghbou~~ 
ing American ·Qourttr.Ï:e's.' 'Assuming, the 

, , .. 
. ;r curàmt têchnology 1 anotfler sateli'i te " 

~ or platform l11ay be located,' approxima tely 
four degrees, from' ,the USA platform. 

> 

r " 

,'. 

,-. 
" 

" 

c 
'i Improvem~.nt in 'the clJ.rrent technology ' . 1 

1 

", may rèdu.ce. tfiis spacing to three,l 
degrees. US? ofplàtfo:r:ms by , 
different countries,and organizations 
would leav~ a lar~e portion of the 
orbi t'un used . 61 

' .. 

The cost estimate's have varied between $3.5 - ,$4.9 , 

billion, while the best option hôs peen e~tima~ed at . . 
as much as $21. 7 billion,. To justify expenditur,e of such 

i " 

a large amount of money'and to lower the cost of service~f 

it is l~gical' that à geostàtionary platf?rm shpuld ha~e " 

a relatively longer life-span"~an ,that of t~e prepent, 

generation ,of geostationary satellites ~. Therè are '.a :,' 
l "/ '" 

" 

,. 

~ ~ .. 

number of :other, factors which m~kÈ;:! it cilfJ;icult to p're~ict.:, 
, . 

when ,it may be c.onstructad and la'unc?ed, puch as 

" 
technical perf9rmance, amo~nt'of f~eguency re-use,' and 

r Op .. 

• l ,62 ' 
multiple serVlce operatlQn. 

". 

61. Das'" aI?- cit., supra nO":-Fl 59.1'-9. 
/" ::.. 

( 
62. Ibid.,~, 9 ,and .. 18. 
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Since the non~renewahle energy reSQurces of the earth 
, 

'are rapidly dirninishing, there. have also been ,a nurnber 

of proposaIs concernin,g the development of an energy 

collector satellite, or what' is generally referred to as , 

~ sola~~6wer ~ate11ite (SPS).63. Such a satellite 

will convert solar ènergy into rnic~owaves and relay them 

63. See, generally, UN Doc A/CONF.I01/BP/2 (March 16, 
~9~1), 43 et seq.; Solar power'~atellites, Congress 
of the United S,tates, ,Office of Tec.hnology Assessment, 
(Washingfon, 1981); O'Neill, G.K., "Space Coloniza
tion and Energy Supply ta the Earth" ~ ïn Future 
Space Pr6grams 1975, Hearings before the Sub-Committee 
on Space Science and Applications of the us House bf
Representatiwes' Co~it~ee on Sci~nce and T~chnology, 
94th Congress, lst Sesslbn, (Washlngton, 19"115), 
112, at 129 et se9,..; Glaser, P.E., "'.the BeRefits 
of Solar Power Satellites", in Grey, J., an~ 
Krop, C~ (ed.), Spa ce Manufacturing III, 
Proceedings of the Fourth princetonJAlAA Conference, 
May 14-17, 1979, (~., 1979), 235 et seg. i . 
Magde1énat, J.-~., "L'Snergie solaire via satellites .~, 
et la coopération inteFnationale", III"A.A.S.L., 
(1978), 467 et seg. ; Covault, C., "Solar Pow~r' 
Satellite Studied", A.W.S.T., Janùary 22, 1979, 
14 et seg.; Westphal, W., and Ruth, J., 
"Conditions and Reguirements for a Potential 
Application of Solar Power Satellites (SPS) for, 
Europe", 33, Journal of tbe British Interp1anetary 

'l"Society, (1980), 411 et seq.; Brown, W.C., J 

"Solar Power Satellites: Microwaves Deliver the 
Power", IEEE Spectrum, June 1979, 36 et seg.; 
Drummond, J .E., "Solar Power -Sàtellites ' 
Revisited", in Energy Technology V: Challénges 

, to Technolbgy, (ed. by R.F. Hill), Prdceedings of 
the 5th Energy Conference, Feb. 25 - March l, 1978, 
Washington, 487 et segl.; Ching, B.K., "Spac9' 
Power Systems - What Environrnental Impact" # 

As'tronautics and Aeronautics, February, 1977, ,"' .. 
60 et seg. -

" 
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to'earth sta~ions,. which in turn would convert them 

into electricity. Vario~s forms.of the' proposed SPS 
.' 1 _ 1 .... 

,~ 

include solar reflector, power relay and larger power 

transmission satellites, ~tc. The size o~ an SPS'would 

be approxim~'t~ly 55 km2 and it could weigh between 

35,000 and 50,000 tons. The cost ~stimates vary from 
, 

- $40 1:;0 $100 billion. The US Office _of Technology As'sess-
.. 

ment which conducted an fntensive s~udy of various concepts 
,,f' 

of SPS, ~eached the cdnclusio~ that 
'-

Too little is currently known about 
,the technica"l, economic and 'environ

-mental aspects of SPS to make a sound 
decision whether to proceed with "its -

._ " develo'pment and deployment. 64"'~ 
, , 

LaWlching of ari SPS dçes not" there-fore, seem feasible 

in the near future. .. 

The use of the geostationary orbit by telecommunica-

tions, meteorological and space research satellites, 
-

however, s~em~ to be increasing, ~nd according,to a study 

conducted at ESA'S European Space Operations Center, the 

number of geostationary satellites is growing at a rate' 
, 65 

of about 20 per year. 

'r 
64. Solar powe;r Satell:Î;tes, (1981), ibid., 3. 

(;5. See Hechler, M., and Van der Ha, J.C., "Probability 
of Collisions in the Geostationary Ring", 18 (4) , 
Journal of S acecraft and Rockets, (July-August, 
1981, et seg. Th~s study was also pr'esented 
at the XXXIInd Congress of the International 
Astronautical Federation held in Rome, September 
6-21,' 1981. 
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Simil~rlYI the UN study on Efficient Use of the G~o-

1 station~FY Orbit-{198l) stated that during the period 

between 197'0 and 1980 

the number of geostationary satellites' 
has increased at an 'aver'age rate of 
about l~'pêr,cent per year. 66 

This is inaicativ~ of the fact'thàt the oemand for .. 
" 

geostationary orbital 'slots will continue, to increase. 
, 

The attached Appendix'shows that as at May 4, 1982, 113 

suSh positions h~ve been taken '?P by the developed 
.".", r J'" 

countries, 47 by INTELSAT, and only 16 by the ,developing 

~countries. While ~ the latter have realized the '-importance 

o~ satellite communications for rapi~ development, they 

are hindered"in their efforts to es±.ablish their own 

, satellite systems by economic~and technological 

difficulties. The question arises as to whether these 
f ", • 

countries 1 alc;ng wi th othet"s wishing ,to launch thei:r 
,-

satellites into geostationary orbit, will readily find 

"'" . a slot in that orbi t in the future. In other wor\as, ~ 

what is the .,or.bit' s capaci tYi is i t a limi ted or 

unlimi,ted natural resource? ,.~ 
~ '--------- ---" , ~ 

, , 

D. A Limited Natùral Resource: problem of' Access 

In the writ~r's opinion, the geostationary orbit~ 

is lirnited, both in 1aw and in facto It is, in substance", 

66. UN Doc. A/CONF.IOl/BP/7, ,(~anuar'y 16,1981·), lB . 

b ' 

~ 1 

,. , 

'. 
, 
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" 

a natura1 resouX'ce' (physica1 phenomenon) which can bel 

is being used fqr various purposes by earth artificial 

satellites. , As ear~y as 1973, Article #3(2) of the 
.. , 

presently applicable In'ternational Telecorrununication 

convention declared it to be a limited natural resource, 

and since this Convention is widely adhered to,67 the 

',provisions of ~rtic1e, 33'(2) are of almost universal 

nature. The adjective "limited" signifies that the 

geostationary orbit can accoromodate 'on1y a finite number 

of space stations, (satellites) operating on-the same " 
" , 68' 1 

frequency withoùt mutual harmfuf i~terference. 

According to Go'rove, the use of the phrase "limi ted 

natural,resource 'l in Article, 3-.3 (2) ,?onveys the idea 

"of the finite availability of geostationary orbital 

,positions for use in an orderly and beneficial manner. 691 

67. 
" 

-, 
t", \ 

The 1973 Convention is the basic instrument 
(constitutibn) of the ITU the membership of 

which pre'sently stands ·at 155 countries. For 
detâils, see infra Chapter IV. 

68~ Gehrig, op. ~it., supra note 4, at 273. ' 

99.', Gorè~,' ,s'., "The Geostationary Orbit: 'Issues of· 

", 

Law 'and 'Policy", 73, A.J.I.L., (1979), 4<:14, ,at 
'446. See 'also K:rauSe-Ablè-ssl' G.B., "The 
"Neèd 'for ,intern'ationa''l Cominunity Systems. of 
,Sa'telli te Telecomniunications" t XV Collo'quiwn; 
(1972), 'àt ,8;1.: tltheie exists'a-1imit to the, 

nuIDber of advantageous positions for the 
orbi,ti~g, of stationary teleconununications 
sàtellites '~s wel'l as' to the number of avail~able 
frequencie's for radio cÈ?minunica tions • " 

", 

. , 
" 
, , 

" 
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35. 
c ' 

,The limi t~d nature~~ OI the ,'orbit' i·s du~ to nq.tur,al 
1 • , 

ànd tecb.pological- factors' •. The natural' lim~ta;tion 'is' 

1 that'; i 1:; ,l~e,~ 'a,t approximately' 36,000 km.,only above . , 
, ~ . ..." • ." - ... 'fi".' ~, . 4. 1 .... : 

the equ~tor and nowhere' elsé, and i~ 
~ \ ,'~'" ..... '" , .... 

a three d.i,mensional 

, beÜ~:., 'band' br ring. Oniy a- limited portioI? 'oi ~the ~ 
, 
orbit is of use t9 a country since, the satellite,must 

be in a .po.sition to "see" the are a wllich lt is 
.. / tl r 

required to 'serve." ,Hence, there is, a direct link between 
< '0 

, , 

,a' .particular portion of the geost?-tionary orbit 

the,coùntry/countries which wish to be served. 

, The technological limi,tations concern the ' 
.-' 

anJL 

possibility of ,physical collision between satellites' 
.-,; , ~70 

as weIl as ra:dio l'nterference. Although 
, c 

not of, a ~erious nature~{4t present 1 i<l1 view of, the 

relative1y sma1l size of the present 'generation of 

satellites which a~e ,placed at a sufficient distanc~, 

from each other, serious problems could develop 'once , , 

u " 
large satellites, such as, geostationary platforms or 

, 
SPS are placed in' orbit and wnen spacing between 

" 
them is reduced. The ESA study, re~e~red to abov~, 

concluded that: 

! 

70. See Murie, op. cit., supra no€e 15, at 4. 
,See also UN Doc. A/CQNF.10l/BP/7, '(Janùary 16, 
1981) , ,12 i Jeruchim, M., liA Survey' of 
Interference Problems and Applications to Geo
'Stationary-Satellite Networks", 65(3)., Proceedings 
of the IEEE, (March, 19'77),317; Jowett, -op. cit., 
supra note 15. 

, , 

C' , 

c, 
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Whereas, at pl;esent, thé. qh'àhce of a 
collision is ra,ther s"rna'll -(about' 6 x 
IO-6/yr ) ( it certainly'will irtcrease 
consideraoly ov~r the'next 20 years. 
With the appearance of sol~r power 
Isatell'it'es sorne tirne in thè future, 
it' will b~comé una,cceptably hJgh.· , 
TypicalÏy, cOllision'may th~n 'odcur, 
every 5 years. 71, . 

36. 

, .-' 

The limited'number oforadi~ frequencies alloc~ted 
, " 

for individual' space ·~ervi~es,· togethèr with' the 
. . : " • 1 

possibility of interfè;;ence" betwéen satelli'te systems 
\ 

using the srune f~equency band, further restricts the 
...... ~ J' 1 

capacity of the geostationary orbit. ,Ind~ed, it appears 

that it.will always be a lirnited natural resource 

because it is a helt, and hence ~ini~e, despite the 

fact that technical progress may make it possible to 

place twice, three times or ten tirnes as rnany satellites 

. 't 72 l.n 1. • 

It must, however, be rernembered that it is not a 

.depletable natural rèsource, i.e. its use by satellites 

71. "Probability of Collisions in the Geostationary 
Ring", op. cit., jsupra note 65, 365. 

" . 

, • 1 0 '. 

72. 'Cocca, A.A., "The Geostationary Orbit, Focal Point 
of Space Telecommunication Law", 45, T.J., '1978, 
171. See al~o Armstrong, 0l?' cit., supra note 13,-
at 75; Gehrl.g, J.J., op. Clot." supra note 4, at 273 i '. 

1 Bradley, W.E., "Conununications Strat-egy of Geo- , 
stationary Orbit", Astronautics and Aeronautics, " 
(April, 1968), 3'4; Smith, 0,.0., "Space Inf<?rrnatJon 
Stations: Technological and Insti tutiona). Aspects", 
XXIII', Colloquiwn (1980), '197, at 198. 
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does not cons~e it.· Its capacityq to ,accpmmod'ate 
'/ 

various satellites depen9.s upon a number 'of', t.ecfmicâl 
, " 

factors such as ~adià frequencies used, bandwi~th, 

the type of satellite servif~ and- its ge_~eral traffic 

config~rations, transmitted power, modulation tecn- .. 
- .. - - .. , , ~ - 1 ~ 1: _... _ • 

rtiques, rec~iver sénsitivitièS, are as 9n the earth. to. 
, r,' ...... 1 J • 

be sèrved, etc. 73 The "geostationary orbit may be viewe.d 
, " .' 

/ ' 

as a mUltl-layered .re~ource, one ~ayer ~or,each pair 

of frequency bands. The layers are essen'tially 

independent of one another, which 'means that orbita'l -
- . 

locations, inter-satellite spacing, and overall efficient 

use of the spectrum in that l~yer are free ta be deter~ 

mined on tneir merits. In fact, a satellite in one 

layer can, for example" ]:;le co-located with a satellite' 

in another laye~ (frequency band pair) .. 7 4 

While it has been asserted that-the geostationary_ 

orbit èannot accommodate_more than 180 satellites placed 

73. CCIR, Recommendations and Reports of the CCIR, 
1978, XIVth Plenary Asseîribly, 'Kyoto, 1978, Vol. ,IV, 
-Report no. 453'::',2_ 

74.- Weinberger, H.L., "Communication Sate1litè Spectrum 
conservatic~n Througfl Advan'ced Techhology", a 
paper present.ed at EMC 80,' International Wroclaw 
symposium on Electrom'ilgnetic -Compatibili ty;. 
Weiss, H.L., -"Relat~ng to tne Efficiency of 
Uti1izat~on of.thê èeostationary Orbit/$pectrum 
in the Fixed-Satellitè 'Service", 68 (l~), Proceedings 
of the IEEE, (December, 1980) 1 1484 et seg_ 
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" 1 

t 20 - t' . t . 75 • -a . apar _ at a.ny, g:J.,ven ~me, a UN study has pointed 

o~t,:, that such a sta~~ernent ~s 'irnpo~~sibie. 76 , t~eyert~.èless, 
sin~e only certain:portions'of the orbit ~re relevant 

, ,.... and useful, i t is not an unlill'li teel 'resource. It is 

~' 

. , 

r) 

" 

, , 

generally>accepted that certain portions' D:t the geo~ 
'1' ..... ... 

statioriary orbi t. ar~ ,already si?turated, especially wi th, 
<" - , 

satel"lites using, the, 6/4 GR" freguency' band. Hi thers; z 

writing a$ ear~y _a~" '1977, .stat~d tha't: 

In sorne parts of the geostationary 
,orbit ié is already necessary to pay 
careful'attention to intersatellite 
inte~ference probl~ms when choosing' 
the location for a' new satelli te using 
the,' 4 and, ,6 GHz' pands. The time is 
fas:t approaching w,hen new geostationary 
satellites uslng t'hase nands will be 
constrained as to their ~oèation and 
technical' para~eters,if they are not to 
càuse unacceptable interfer€nce ta " 
satellites already ~n service. 7 ? 

" 

" 
75. See a 'statement of the Colombian Delegàte to 

76. 

.77. 

, . 

,the Legal Sub-Commi€tee on the 'UN COPUOS, UN 
Doc. A/~C.105/C.41SR.27.7, (April, 1977), 3..:..5 . . 
UN Doc. A/AC _,105/203,. . (Augl.!st, '1977), l. 

, , 1 

Withers, D.~.~ "Effective Utiliz~tion bf the Geo
stationary Orbit for; Sàtellit'e Communication", 65, 
proceedings of the IEEE, (March, '1977), 308. 
Even as early as 1·976, Morgan noted that "'the' 
increased 'number of, satellites in '(the geostationary 
orbi t has already resul ted in potentié;l.l 1 parking 1 

prôblerns, 'espeqially, ip ce,rtain rre'ferred .sectors of 
the brbit": • Morgan, W.L., "Satellite utilization 
of the ~eosyncrronou~' Orbit", 6 (1) 1 Com-sa t Technical
~eview, (Sp:Grng, ,1976), 195., Weiss aISé> stated 
that "Looking at the fixed-satellite service in 
the popular (tBchno1ogically ~e1l deve10ped and 

?economically ~ost attractive)' 6/~ GHz bands, one 
finds> th,at â combination of protectionisrn, ' 
economic con servà:tism'" and 'unsophisticated Implementa
tion has created the quasi-reality Df a rapidly -
depleting natural reso'l1rce whioh new claimants may 
find progress:iv'~ly difficult' to 'tap": hreiss-~' R.J., 
, , ' 

.-

" 

j 
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The UN stl,ldy -conducted in '1981, on t:.he E:Èfici'~nt" 
, ' 

Use of the Geosta tionqry Orbit ~ 'also n0ted that:" 

o 

- .' 

, ' 

, , 
() ~. > 

" " 

, 0 

"Planning in the F'ixed-Satelli.te, Service",' a 'papér 
present~d at the ,IEEE Antennas ,and propagation' '. . 
Symposium, Seattle,. Washington qn, June: 18-22, .1~7~,,', 
1-2. In a paper on "The Efficient Use of,the, _ 
Geostationary Orbi t."; presénteSl at: tht;:r semin~r, 
on Frequency Management' and the Use of tEe Radio 
Fiequ~nca Spectrum and, of the. Geostationart orEit,-, __ 
organize, . by JTU 1 s ~F1U3 'ip' OctoEe+" 1978, .,Y. . , 
Kantor o'f .the USSR statea that th~' "ge-ç>stationar'y 
orbit, with its unique properties,'is now so widely -
used that the plaèing of further sate~lites ~oik{n~ 
in the most convenient freque.qcy ra~ge 4-6 GHz' , 
often proves, dïfficult, owing. to iiltex:system 
interference .. 'This' is p.articu1arly true of sorne: 
of the most convenient" parts of the· orl?i t, - for ' 
exarnp1e over the Atlantic and 'Indian Oc~a!ls":. ,: . 
see IFRB Seminar, (October, 1978), QOc. no. 21/78-E 
(Rev.)o, 1; Van Trees, H~L. "(ed.}, 'S~te11ite 
Communications, IEEE, (N'.Y., 1979), 'at 621.: , 
"th~ number of:' s'atellites in the geo.stationa:r:y; 
orbit is ïncrea~ing faEid1y. In the, 4 ~nd' 6 GHz 
band, there are alre4dY segments. df 'the orbital' 
arc where inter-satel1i te ini;erferenc~iS '. an issue". 
According to an IIC Report, 'the "firs time.'it:. 
was, suggested that the geo&tationary 9 bit . 
might become ,a valuablè-- piece of. 'real estàte l , • 

.. people reacted with incredulity and derisi9n 
'and the matt;.er was re+egated ta scienq'e fiction t 

But thë're are now (1979)'. more than a: nundred 
'sat~llites in the geos,!:ationary o'rbît •.•. ' 
',A- further 15 to' "20 launchings a year are éxpecte,4 

over the .next thre~ years ... O~erèr.owd}~g·in 
favourite segments of the orbit is'~1~eady 
seen ,às a real and seEio{ls' prob1~m" : op. ci t. 1 • 

supra note 4',,15 ~nq 16; "~Hottest Reà1 Estë;lte'. 
is 22,300 l1iles Op", The Gaze,tt~, MO'l1-treal, 
(~une 13, 1~81), ,A-5; , ,IIHughes Seeks C-Band .. 

SaEëom 'J\.ûtnQ'ri ty"; A. W. S. T .• , (Decemb."er 17, 1979), 
'at' 62-63 i The-'FCC l Conttnissioner, üoseph -Fogarty 
conside.r.:.s -tl\e 'geqstationary orbit t.o be, "a ,very' . 
sdirée resource" , 48 (2:L}'e T.R., f1,ay 24-,' 1982, , , 
iL. . 
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. ' , ~ The ,portions of the' orbi t serving 
're,gions of the highèst volUme of 
'communièëttïdns already havé si=ltelli tes 
qS' closely; spaced .as poqsible. ,rThus, 
the,orb~tal' arcs f~9m 490 E to 900E ' 
{over the l;ndian Ocean), fromr l35QW ta 

:8.70W' (.qerving No,d:h America) ,,''and from 
,low te 350 W, (Çlver the Atlantic Ocean) 
'àre virtually full with respect to the 
'sbandard' 'satellite. 78 

. , • . f [ 

40 •. 

A 1 ~tan:d~rcÎ satel.li t'e l '~~s been -def'i:rî~d ~s ~ one whiéb ' 
~ } , ~ • ,. .... ' 1 \' _ 1~-

uses: , .' 
,; 1 

es-se~tial'ly the. entire 500 MHz band-, 
~idth .. in the 6/4 GHz band by me,éjns of " 
12 tran,Sponders. I éacJt .rls~ng 40 MHz band-

'.width and (i.sr~·~c.Ap~b'le' of carry~ns 
~,900 teleph?ne'chan~els 0:_ 1. tele~~s~on' 

. channe 1. 7-9 " ' , " 

,1 , ' 
, , ,. r '" 

'f A shtdy ~y Das', (a 'sta-ff' member of the ~~deral. 
"'. • j 

" 

Coinniunications' Cprnmission '(FCC) ) ;,üso qonc1uCled that: . 
, _ • - ',. - ..... • 1 .. _ - ~ ft .. 

a ,~row9ing O'f 6/4 ~H:z'· sat~llites, for. 
serving Nor.th Arnèrîcan.èounEries, 

- coulçl .'tàklf pl.:ic~, by ,1985 based upon 
current:' technolQgy and four degree ' , 

" . spacing.' .Some 14/12 GHz orbital loca-" 
. tians are. rikely td,' re.rnàin avai:lab1e ·for 
'ugie by the Ndrth Amerioan bountries by 

/ 1985. NASA studies80 indicate that,' 

~. ..' .. ~ , 
-78. ~ UN' Doc. A/CONF .1·01/BP /7', '(1981)·, l~, {emphasis 
, ,', 'added) ;,' , '.' 

,.' 79. 6' Ibid .. ', , , 
, ' , 

"""80 .. Gabnszeskj., ,T.;""et al".,' "lS/30 GHz F.ixed Communica-
tions System -Service I?emaI}d AS,séssment''', Vols. . 
r, ,2 and 3, rAS-3:-834505, JuJY, 1979" ,and;' .-

',' Ga~le,_.R".B. ,_,et al,'. "3'0/20 GfIz Fixecl. C'oIlU!1unica
. t,içm~ 'Systems Se,rvic,e 'Pemand A~sessment" l '.vols.' 

" l', Il 'and l'lI', NAS":'J,-2l-366 l' NASA Report: ~o. CR; 
15.96,20, August,',1979 (éited"in,Das; op-. G:it., 

,. suWà I}ote~ 59,1,. ~.' 
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in the 19,90-1995 time frame,' the 

41. • 
, . , . 

6/4 anâ 14/~2 GHz ban~ orbital 
'locations wou1d be' over,c+'owded. . . :' 
A similar: situation exiff,'!:s ove-r, the,' 
Atlant~c: Ocean';,regfon., .. IPhè"orb-ita:l 
locations betweé-n 11,, and 3S,,'degrees ~ j' 

We9~'10ng~tudes àre o~ercrowded {~or 8~ 
"satellites -operating in 6/4 GHz .'bq,nds. 

, . ' 

q... Il ~':', .... 

" 

-': .. 

The CC-IR in its ,1918 'Report:',re99gnJ;,z~'d t'hat 
~ ~ • ~ # ~.. .. ' ",... ~ ... i , • ' • :-. ~ 

; , 
, " 

"ce.rta:i,n 'parts 'of the geo'st,àtionary' s,~tellite '-orbi-t;. nave 
~ '4 ,., ~ '-' .... ~ ~ • y ~ ). 

beoorne increa~in<Jly~ cb-ngested'. ,,8,2 .", Siini1arly, ,~he"FCC '. 1 

l 'i.. / ~ l ~ ... t 
• r , ,"'.' 8:3'" 

- ,conc). 'ilded in i ts Notice: of In'S{u'iry of' NovemD.èl!', 1981, , ; 
.............. if f 

, ~, 

'wï th Fespect ta the 'X'sduc'ing, ol~,i·nf.e~-satelli te ... 
, .,.!.f ... • ~" ~ ~. ,'.. 

',spacing :Êrorn 30 to 2° that:, '. " 

81. 

" . 

82-. 

; ~;. 1 

At 3 degree' ,spacing ïn' the 6/4'. GHz 
bands 1- only" about three or four 

'brbital locations ~ouJ,d be unë;lssigned 
after ,the Jre~aining request,l?,- fi1ed 
b~fore May l, 198 Q are ',hon"Oured; , 8 4 ' 

"~ , 

Ir 1'"' 

" 

" 

Dàs; 9p. cit., supra notë 59, ~, . Seè~al~o 
Castledine, S'., i ~'Communic?lti~n Channels Nearing: 
Saturation Point.lI , ·A.W.S'-T.,' (March 9, 1981)': , 
101 j,.- • Lowndes, J.C., J "U. S. Facirig' Cornpeti.tion 

,for Sa'telli te Positions", ,A. Wr S. T. " '(March- 8, i J 

1~?2) > 103 et: seq. 'J • 

Il'.,. f p,,' ..., 

"CCIR "Technical Faètbrs Influencing the- Eff.ici'ency " 
of Use ~f th~, Geostat,tonary Sàte11ite orb~t by , 
Radiocommuniçation S.atel1.ites Shax;ing the, Same, ' 
Freq'uency Bands ", Report n9 .. 453-2,. in" ,. 
Recommendat,ions -and Ret'0rts of, the,.CC'IR, 1978 t: 
XIVth 'plen'ary AssêïriblYt Kyot6', -f97a, Vol,. IV, , 
(deneva, 1978). '-'" " . 

. '" ... 
83. A.W.S.-~., (Novembel; 23, J:981),. 29. 

. 84. 
.' 

Qùoted in Lownaes, J. CI.,,' "FCC Weighs Problems . ',' , 
in Cutting 'Orbital Spacing Il " Ar W. Ss., . (Dece~er '7, : 

"lQ81), 24.' ~ 
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These requests were actualiy.honou~ed in 6ê~emb~r' . , 
, ,. ~ ~ 

,191rD when the, FCC aùthori'2ed the ,lauJ;}èh of., '20new 
'. . . 

satelli tes. . , 
" 

" 

.' , . ' 

• t 

The sit.uation. \.rith ~respect <,to th~ availab,lJ,.i~y.' 

of, d~sirable( orbital';posi:t-i~ns f~r Nortl;l,~~~rica"'~'s '~-.. , 

rather serious. In 19:70"~ wn~' the_.US FCC" decddèd 
_: • 1 i" _' ,~... "'-.. ....: , ...... 

that satellite cq~pnications'were féà~ible an~ deslzabl~' 
'" !. r:' 

\ \- \ t "..- ... ~ ~ ~ ....... - .. ~ 

for domestic needs; it adopted '"a,n'J'open--ént:ry poiicy"': .' 
l ' l '," . '. , '" -.'". . 

allow~ng anyone :legal~y, t:€?-chnioal1y and fj.·n'ahci~lly.' ,;:, 
- ,> .tI 1 • ,'" 

quali~ied to estabtish and' op~;'~te a domestic 'satèliite-" . 
communicat,ions sys,tem:~, This led 1 a number of >c,orpQ,ra- , " " 

~ .. ~~ 

tions to ~stablish and commence operating such sistems~ 

among them, western U~iOh'S"WESiAR, RCA's SATCOM, 
... ~ ~ ~ .... 

:~COMSAT1, s èOM~AR, and'" Sateli1t,e Business Systems 
-" '85" , ~ ." " 
(SBS}. .' The FeC: po1icy with respect to the assign-

nl(~n,t' 0f'··ge?:st.ati~~ary or~ita1 positions ,t"is to 
~ 

a'ccommodate as-'-many ap.p1icants as, possible with- a'::-," 

" 86 
minimùm 0): reg'l:llatÇ)ry intrusion." In accordanç:$ 

" , 
:wH:h this policy, the construction and 1aunch of 20 

" . 87 
new dornestic.communications satellites was author~zed _ 

85. 
" . , 
For detâiôl s, see Ma t;:'e, '0I;? 
1'65'-169. ~ ~ 

êit. , supra notè 28, 
..' 

, ( c. 1" 

86. Kess1er i.' D,. J .. et al.;. "Collision Avoidance in 
,,"Spaèe", 17,_'IEEE Spectrurn, (..June, 1980), 37-Eil. 

, ~ 

87." ' "FCC Approves Co.'mmunications S,atelli tes" 1 

.A.W.S'.T., (Jan\l'ary 5, 19~i), 46. 
l ' 

, 
" ' 

1 ~ , ., 
" 

... ~ " .. , 
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and the approp:t:.iate orbital"' positions~; for US domestic 

service assigned. While,only two of the twenty were 
" 

able to use,the government bands (relating to the 

Tracking and Da ta Relay Satellit;.e System), three could oper
~ ... -

ate on the 14/12 GHz band, and firteen others in the 

6/4' GHz band only.88 The res\;l1 t of this authot-iza-

t~on was that only three89 (~r two) 90 unassigned 

orbital p<;>sitions rema'ine,d in thé 6L4~GHz·band. 
" . 

With 

',respect. to ;.'the applications for these new orbital 

posi tions, BeakleY::has remarked that: 

--/ 

"'9' 

.. . , 

The fixed frequency aÏlo,cation for' 
domes1;.ic satelli'tes cOmb,ined w:Lth 

"PQ,:t;~t,iq.;J-'. _,ii}:t,erfe;t"en:ce ,,'from 
adjacent satellitës mean an ~immedia.t~ . 
,lac~. of I)~W ,o~b.:ita.1· 'posit;:Lop'S' abDve; . 

""the tlni ~ed, State.s for the ~/6 G!{~ 
satellites. The FCC currently (Novemb~r, 
1980) has appli9a~ions to incfease the 
number ,of satellites serving~che UP',to 
26, by 19 87 . 9;L ~' ." 

, -, 

88. Ibid. 
" 89. Ibid. 

90. 

91. 

.' 

, . 
Cas-t.,ledine., s. '0 op: cir t.J supra ,:note 81, ",A).ready aIl 
but two avàila~le western Hemisphere (from,about 
50 W. Long. to about .1S'q- W". Long.). C band orbital. 
slots have been allocated, aeco~ding ta' the Federal 
cènununié~t.ioilS .. CCriimis's,ibn,' -last December (19.80),' 
wh.'ëri' there were -j ust rii.ne .q.omes,ti.c c,ommerciâl 

.- satellites j;n the' geosYXlchronous ,orb'it, the FCC 
· authoriz'ed the 1aunch O,f 20 ;.new or previous1y . 
constru~ted satellites.

J 

If launched as scheduled, 
thes~'shoul~ h>e in pl~ce·,by.~he-~i9 1980'5." ,-' 

BeakleY,op. oit.,. 'supra"not~ Ï4, 23. :According to 
-. Carey, et al.; ,.- ".4/6 " GH.z .slot~, fôr 50-sta te: coverage 
are gene, and the less desirabte 48-state slots are 
rapid1y d:!-~appearing. 'projecj;iGrls for 11/14 GHz , 
saturation arè out. of da,te a-f:.mo.st' pefere .they 

· alie printed. Even '~hQ,-?-gh we_ understânq that as 
','a' result of G WARè 79,' some additional- 4/6' GHz 

and il/14 GIrz spect:t'\lm has 'been ma:de' 'avaflable 1 -

· tItis action only 'serves, ,to delay by ~ year or 50 the 
" , , 

.; 

" 

. , 

" 
, 

1 • , 
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. , .. 
The primary.reason for new·domest±c communicati9n' 

t • • 

satellites' is the antic~pated demand fôr servic~s'Wh~ch 
,: . 

they could pr0vide. In,pebruary, 1980; Aviation'Week~ 

and Space Technology report~ the results of NAS~ 

chart~~ed st~di~s·to the effect that 

92. 

, '. 
, by 2000 as-much as 25% of aIl long" 
distance voièe communications and 50% . 
af aIl data '~d vide~ traffic will be 
carried by communications sp~cecraft. 
The studies •• ~ found that by the e,rly 
1990~s this growing demand for lopg
distance telecommunicatiQns serv±'ces 
will have saturated fhe natioh!s existing' 
domestic satellite'capaéity~in th~ C-band,' 
4-6 GHz range ,and Ku-ban~, fl~14 GHz 
range. The c"ol}~raètor .study. \sl)owed that 
in the futu~e'most data 'services traffic 
will originate-and end at terminaIs served 
by compute~s, with exêc~tive videoconferenc
ing' expected to becomé a partial subst~t~te 
for business travel by ~OOO. , ~he ,study' 
also found that 90% of, al~ telecommunica
ti~ns traffic will require re~l-time or 
ins,tantanecus service by the turn r 
of the century. The remainin'g 10%' su ch as 
electronic mail delivery, will involve '( 
less Urgent needs.92 -

'. 

Inevitable saturation": see C~rey, W.I., et al, 
"Developing tlle Concept' of a Geostationary 
Platform", in A Collection of Technical Papers, 
op. cit., supra note 58, 192,. at '193.,. ." " 

, . 1 

"Studies Forecast Sàt"c;om Capacity Shortage" 1 

A.W.S.T~, February ~5, 1980, 42. See also'Das, 
op. cit., supra note 59, 2; Sivo, J.N. et al, 
IICommuhications Systems", Astronautics and '. 
Aeronautics, (December, 1980), at 38: "The Demand 
ror-U.S. domestic' satellite circuit~ exceede'd the 
available supply in 1980, and a sel~er's market 
èxists for t~e operating satellite carriers. 

'(11 • 

The surge in demand r~~ults largely from distributing 
TV progranunes by satellite to cable-TV operators"; 
Frosch, R.A. t "Space Telecommunications.Applica-

. tions ta the Year 2000 - and Beyond" 1 Wor1d Tele": 
communiéatLon Forum, (1979) 1 VII 2.3. - V~I 2.5. 

". 

" " 

l, 
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In May 1980, the FCe has to impose a 

deadline for further applications in order to ensure 

°that a finite, well-defined set of proposal~ éould be 

eonsidèred together in connection with "issues relating 

to the av~ilability and assignment of orbital Ioca~ 

t
. 93 J..ons. Many of th~ 'applications. filed with the FCc' 

'before this deadline we~e opposed'f~r a variety of 
, 

reasons, but there was one area of eontroversy common 

to aIl, i.e. the availability of orbital locations~ 

to accommodate them as proposed. 94 
( 

The FCC continued 

to receive requests' from various communieation'entities 

for further geostationary orbital slots and the 

situation'beeame so serious that "a sudden and 

surprising action -a,t an ernergency open meeting" had to 
'\ 

be taken to impose tne eut-off date as of May 18, 1982 
l ' 

50 that applic~ti0ns filed prior to"~hat date could 

,93. 46(17)!.:.!.:.., (April 28,1980),7. 

94. 

, . 

Ibid. Another reason given by the FCC for the 
ImPOsition of this dead1ihe was that "while it 
is anticipàting,the iriitiati~n in' the near 
f'uture of a general procee,ding lookina toward longer
term policies and technical means of inereas;hg 
the n.umber an~ capacity'of domestic satellites 
operated by ,existing and new applicants 

'::to meet growing consumer demand o'ver the next 
decade, it' is"essential that (the FCC) act' 
prornptly to permit those naw willing and able 
ta launch additional, satellitês ,to proc.eed": 

, ibid. See a1S!0 "GTE Seèks FCC SJ,.Qt Approval to 
Compete 'fox; Sateom Traffic", A.W.S.T." (April 28, 
1980), 22; "Hughes,Seeks C-Band Sa.tcom Authority", 
A.W.~.T., (D~ceml;>er 17, 197.9) ," 62 'et seq-. 

'" , 

, i 
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be processed. 95 The FCC had to rnove rapidly in 

"order to avoid ,a flood of applications that might have 

been"filed if word got out that it was.going to consider 
J, 

suspension of the processing of new applications. Fee 
" ,. 

conuniss~oner joseph R. Fogarty "consider~d expeditious 

action necessàry in order to manage a very scarce 
Q 

~'e source" l 'L e. 'the geosta t ionary orb i t • 96 ' 

The lirnited availability of 'appropriate orbital 

positions has prornpted American telecommunication 

entities to'speedily state their requirernents. , 

Satellite Business Systems (~BS) a~plied i~ April 

1982 for Fee approval of orbital positions +equired 
, 

for its fourth satellïte to be launched in July 
'-

1984 and a' fifth to be'launched in 1986. SBS, in 
, ' , 

its applications, assertèd that the demand for mes~age 

service was hjJgh and was expected .to continue to' : 

grow at a rapid rate. It anticipated inGreased traffic 

over its system as a result of recent initiatives 

in the in~'ernati~nal .arena. 97 
, 

95'. "FCC Designates Cùt-off Date for Domsat Space 
Applications to be Processed, as of Last TuesdaYi 
Others will be Accepted for Later Consider~tion; 
Tied to 20 Spacing Inquiry", 48(21), T.R., May 24, 
1982

0
, 11.' - " 

96. Ibid. )--
97., "SBS, Steadily Ihcre.asing Range of Services from 

Large Businesses to Residènces, Goes ta Commission. 
for Authority to Launch Fourth and Fifth In- . 
orbit Sate1litei?"., 4B(18), T.R., (May 3, 1982), 19. '. 
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ReA Americom sought authority to launcn and operate 

three Ku-ban9.,satellites -between 1985 and 19.87 , 

over the 'Eastern geostationary orbita~ arc positions. 
, . 

f 1 . t 1" . t' k t 98 or new y emerg1ng e ecommun1ca 10ns mar e Si 

and in June 198~F ·Westérn Union Teleg~~ph Co. applied 
, , 

to FCC' for author~zation ta iaunch its seventh (in 1984) 

and eighth (in 1985) -satellites which will operate in 
1 

the C-band. 99 In July, lQ~2, Western Union ,also 
... ._1 

, . 
requested fCC ~pproval for the 1aunch of three Ku-band 

" 
satellites in 1985 and 1987.' The'orbital positions 

required should be appropr·iate for the entire 

co~~inental us 1 and at 'least one for, service to 

50 states. lOO The most ambitious move was taken by 

GTE Satellite Corporation which requested Fee 
, - . 

authority to construct a fourth G-STAR domest1c satellite 
. , 

ta be held spare, and reservation of an orbital loca-

tion of 1000 West lohgitude for ultirnate placement of 

101 the G-STAR A-4 by the third q~~rter of 1987. 

98. "RCA Arnericom Seeks Authority :to Orbit Three 
Ku-band Satellites in 1985-87 Frame", 48(19), 
T :R., (May 10, '1982) 1 21. ,--

99." "Authori ty for Seventh, Eighth Westar ,Dornestic 
Satellites is/Required by Western Union", 48(27) 
T.R., (July 5, 1982), 36. 

100. "Western Union Seeks' Fec Authority to Construct 
and Launch threé Ku-band Satellites", 48 (30), T.R., 
tJuly 26, 1982), i6. 

101. "GSAT Requests -Authority to~h Third Satellite, 
Build New Spare for Use in 1987", 48 (29) T.R., (' 
(July 19 1 1982) l ,~?,; "< 

" . 

l 
1 
1 

, j 

1 
i 

.' 
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, . , , 

~çcoiC!ing to' G~SAT ~ the demand for, ,teledoIl1Inunica

tions' 'service would "f?-r exceed th,e agg~egate ..çapaci ty 
- . ' ' 102 

available on _ (~ts) tWQ l6-tra,nsponder, satellites." 

Since G-SAT 'did not file its application for such , . 

~u~h'orization before ,the él,lt-~f.f d'ate irhposed ?y the 

FCC, it petitioned the FCC to recGnsider. its order, which ,-

it felt-, , , 
.-

" , arises 'out of a well-ju.stifi~d conce:r;n 
that dem~nd uP9n the .usable portions of 
the orbital arc ,for domestic satellites 
oper~ting at, bhe C' and Ku-ban'Ç!.s. is fast, 
approaching a point where the arc'will , 
be saturated, evén i"f the two-degree. 
spacing standàrds, proposed in docket -
81-704 ,aJ;e adopted. However, -, tl'le solu
tion to that problem lies in postponîng 
proèèssing and consideTation of pending 
applicat:ions' until comple:.tÜm of the 
proceedings ~~~docket 81-704, rather 
than 'in fo~eclosing conside~ation only of 
pos~-May 18 applications which'may b~ 
,rnut~al1y exclusive with pre-May 18 103 
apPLications under exis~ing standards. 

G-SAT plans to laùnch its, fourth satellite ~n 
-

1987, while its first satellite will not be'launched 

until mid-l984. 

, ' 

In light of._the above, 1. t is evident that tr~ere is 
ù 

"fierce competition for, and controversy over,geo-
":,' < '-.. 

stationary orbital ,positions depirable for US dpmestic 

'102. lbi4.---. -- --. 
-

"GSAT $eeks Partial Reconsidera:tion of ,FCÇ Order 

,j 

On Processing of Domsat Applications", 48(26), 'T:R. 
(June 28, 1982), 27.' 

.,' 

, , 
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satellit~ services. In this regard, the followin~ 

c~ses may be noted: 

(1) ~n Decemb~r 19B1, Western Union Telegraph Co. 

filed a pleading with the Fce in which it opposed an 
'" 

appli~ati9n,by ~~e Ameriean 'Telephone and ~elegraph Co •. 

f.or authority to lauhch its fourth satellïte,'on 'the 

grounds,that 

\ a grant of the requested'authority 
would reduee the'number of unused C-bana 
orbital positions and therebYffimpose a 
constraint on the needed e~p~sion 
of Western Union satelLite o~rations 
into an addition'al orbital 'location .104 

( 

(2) When the ,united States Sate~~ite Systems,Inc. 

1 jUSSSI) appiied to the ~ce for authoriza~ion to 

launèh its U-SAT domestic satellite telecommunication 
~ .. • • J 

... " , , 

,.t~on··was opposed by the Ameriean Satellite Company (ASe) 
.' , 

which had alreaody planned' use of 'the saroe orbital 
l ',- ", 

positions. The ASe asserted that it' "should "al~Q' 

consider a l'new entrant 1 in the field, 'an~ shoul,d 5e 

accord~d any preferences given to o'ther n~'w entran.t~. ,,105 , 
" 

Both Ase and Satellite B~siness.Systems (SBS)' opposed , . 

the USSSI app~ication, on the grounds that sufficient 
j. " 

ma:rketing information had l10t been P~.oy.~ded, and that' 
" 

- ' 

104. Quated in 48(1), T.R., (Januaryo. 4'0.1982), 24. 0 
0' 

.. 1 1 .. 

105. Chaviello T A., "USSSI Vies With Ase for. ,Slot" , 
Satellite-Communications, April, 1982, 24., 

,,\ ... '-

.! 

o', 

, , 
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tinan~ial and operational_cqpabi1ities had not been 

demonstrated. ASe c~ntended that te permit such an 

unqua1ified app1icant to occupy scarce orbital slots 

wQuld not be in the public interest, and that to grant 

the USSSI application would encourage transponder, 

speculation. 106 , 

(3) Western Union Telegraph COlS application, for 
• 

launch authority for its seventh and eighth satellites 

fi1ed with the Fce in July 1982 '- w~s opposed by 

S,outhern Pacific Communications Co., which -stated that .. . 

, the appl~cation was fi1ed after the Commissions' cut\off 

date for'· the processing of Dornsat applications already 

in hand and that Western Union offered only 'un-

,supported general sta~ements' ta support its need for 

additional' facilities. l07 

(4) The.'SBS, which currently uses the 100o'W'est 

longit~de slot for its Ku ban~ satellite launched in 

'1980 and wishes to 'retain it for future use, opposed 

the GTE Satellite Cerporation request for reservation 

of this ~osition for emplacemen.t of GTE' s fourt-h 
lOB (GSTAR A-4) dornestic satellite by 1ate 1987. 

106. Ibid. 
107. "SPCC Asks FCC ta Deny.Western Union's Applica

. tian For Seventh and Eighth Westar Sa:tellites", 
48(35) T.R., (August 30, 1982) 1 24. 

108. "SBS Opposes as Premature GSAT's Request for-the 
Fourth Satellite to tie p1aced at lOgO W.L.", 
48(37), T.R., (September 13, 1982), t9. 

\ 
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In its co~ents filed wit~ the FCC in eàrly September 

1982, sas asserted that 

G-SAT i's now claiming, t:wo years before 
it 1aunches its Lirst satellite, ,that 
it'will ~equire capacity i~ excess of 
48 tran sponders .•. w;i. thin three' years 'of 
its initial offering of service, ,over 
five years _from now. 
... such ambitious forecasts for a p~'riod 
50 far ,in the future e~céed anythinej' 
the Commission coulq reasonably cons;i.der 
as justification for reservation Qf a 
fourth orbital slot.' ,109 

G-SAT's request'for reconsiqeration by the FCC 

of i ts cùt-o'f-f dat.é is opposed by RCA Amer-icom which 

considers that the ~proposal would delay or destroy, - . 
needed services in favour of unidentified services,-

in order to reserve for thos~ unidentified servicés 

. '110 
orbi tal arc which "will, be available anyhow." , 

- .' 
In view of the high deman,d for satellite commûnica-

, . 

tions 1 the cost of a~aoila,b1€l tr,ansponders is equa11y 

high, Le. in- the, range of $10 to $14 ndllion'.,lll 

109. Ibid. 
~-

110 .. "RCA AmeriC?o~ OP!;>9ses ,GSAT, Petition for Partia'l / 
ReconsidE;:!ration of Domsat Cut-off Order", 
48 (28), T.R., '"(Ju1y 1~, 1982), 27. 

Ill. "ReA Auction This Week Will Sèt New Price Line 
for Transponders", 3 (45), Satellite ,Week, 
"(~ovember 9, 1981), 5-6.' 
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Sirice it cost"EI appt:.0ximately $3 mill'ion to put a 

transponder, in ?rbit,ll~ Ûs't~lecommu~ication entitiés' 
" -

r " • 1 • 

are not only encouraged to establ~sh their o~rsatellite . \ - ~ ~ 

telecommunication systems '~d to'add m~re satèllites 

to those which they a}:>ready poss/sss, but also to continue 
• • • .J .. ' .. 

, , 

occupati.on of the geostationary c>~bita'l posit'ions 
~ ~ , ~ 

, , , . . 
which·they have been assigned. For e~amplé', ,(-US) 

- ; 

Western Union ,Telegraph Co. recently launchèd WESTAR 

IV and V which replaced WESTAR l and II launche~ in 

-].974 at 990 and 1230 West longitude' rèspecti~ely}13 
WÈSTAR l and II ~re relC;;c~ted' àt a new position,§1 i • e . 

'790 West· longitude and will continu~ t,o operate from ' 
. -

.this position as a single satellite. It is limpo~tant 
, 

·to note that while these satelli~~ occupi~d their 
1 

original orbital positions' for eight years,·the 
, 

replacement satellites (WESTAR IV anct V) ~ill continue 

112. Ibid., 6. 
~ " 113. See "Western Union's WESTAR IV Satellite Sûccess-

_ fully Launched, Will Ope.rate at 990 W. Longitude", 
4 8 (9 f, T .Ret (March l, 1982), 37; "Spacecraft 
'Launche~ A.W.S.~., March 15, 1982, 68; 
"Westar IV in Orbit", Sate1lit-e Communications, -'," 
April, 1982, 27-28; UWestar 5 Satellite P1aced . 
"in Orbit", A.W.S.T., June 14, 1982, 22; 
, "Western Union FileE? plan for Posi,tions, Operation 
of Satellites after Westar V Launch", 48 (20) " 
T.R., (May 11,/1982), 21. . 
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',' . '. 1 _ ~_ 

" 

occupatiop of the sa~e po~itions' for ·at least ten. 

'more yealts, (Le., tl?-eir exp'éct:ed' J.i.fe-span) "114 ''i~Y'' so 

d')in'g, WeSte.r.n lfnio~ pPt. orUy, c,?l1tinu,es, to hold: the' 

,orbital s-lots at 990 afid ~23° 'wés't :j.ongitude; but allso" ,. , 

. ' 

'\ " .... ~ \ . 

ocèuptes a new s,lpt at 790 West long~tude, in addition 
. '. 

'to ..ether.· orbital positions occup~eid (or to be occupied) 
" ' 

by its existing (or planned)· satellites. 

. . 
The overc~owding of portions ôf the"géostationary 

,orbit d'esirable for US domestic satèllites has sorne 

serious,implications for other countries- in tbe Western 

he.nP-sfbete', especially Ganada ànd sone South Arœrican ooùntries 
, 

sit;œted near the equator, because of difficulties in beam isolation. 

Reéognized orbi'tal' arc ff:'r the 50 States , of tHe US is from 70 0 W to, 140QW. The 
aré'from 500 W to 700 W can-be used to 

'prqvide look àngles g~eater.than 50 
for the' US ,S,tates. I{owever, most of 
thls' arc is being -col1siÇlered 'py South 
Arne:r'ican coùntries and North and South 
beam ~solation m~y not provide satisfactory 

. drscrimination,-to serve both hemispheres ~ 

'114.', Ibid~' J:t ip interesting ta co.mpare the operà.ting 
life or gebstationqry telecommunicayion satellites! 

" WJ;lil.e Early BirÇl, launched in .19.65, \vas desj..grted 
for a ',3 year .eperàtional li'fe (alt,hough it 'lasted 
l!()I1ger)" WESTAR IV.has an epera.ting' life of 10 
yegrs: ·see The E,conomist, ,,(Septernber 20, 1980~, 
106; 48 (9~, T.R., (March l, 19821, 37", This 
ill~strate~ the fact ,that sateliit~s have been 

f 

.'occupying' the;geo~tationary orbit for increasingly 
, longer durat,ion. This trend 'could Qa expe.cted 

to continue with ~e~hnological develbpments in 
the qesign and '.construct,;,i,on of geostationary ~ 
satellites, especially large-scale geostationary 
plat.forms ana SPS. 

, , , 

" 

" 

., 
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" .. , .~ " ·"Al'l."·~f 'tn:is, è~mbi~es' .tor 'co.nt~n·tiôn 
: 'for, orbital posi1:ions,~above thé us. 115 . ~ .. ~- \ - . 

" ," 

l , 

J. , ' f "', 
~ ~. , "1, , -') 

It i.~ .. to ,pe -èxpe~ted" . ~he:t:efore, 'that g~à.rantees __ 

\,zill be demahéÎ.ed} ~o' e~'scireJ that· n6 "diffic~lti~s: will 'be 
" , .. .:" ~ ~ '.' ;', ~ f: ~ .. ~ ~~ _ _~. ' ) ,'" " 
encqunt;èred"by other such.countri-es, whenev.ez.:"'they are' 

',' , " ' .' • , ' l ' \ . , ..... " ' 
, , . , " , ' ' , , , \ 

r~a~y to launch their' first,. or additlonal satellite' 
, • 1 --' .. ~ r 1 ~ ~ j~ _ '\ j _ • 'i , _ " 

, '.. ~ ~.. ," . _ >1.....,' " ,," ~ .... ..t _ 

" ':systems~ : l;t',is', ce course,- 'possi,ble éhat 'the ~ituation 
'- .1 1 >. : J ... -..", ..:;. .... ," , • "-' , .. ' • _, ~ : '- J 

wh,i911 p,revails Ûi, tl).is· ,po~t.iQn' 'of' "tti~.'arbi t' ,'rnay' éxtend ,: 
1 • <0 .. 1 ... ' • _ _ I~ ... .,' ri- .. '" .. ~ - ~,: ' t"~" .. '.\.. .~. 

" \ to bthet '.I?ortï~:ms ;. ", Indeed,.' orbi t~l s~ots _ over the 

t 

" \ 
.... ,! 

\ , 

" \ ' - - l o'l. f ~ j' ... .. -1 \ ., ..'. ~ 

AtLantic: and IÎl dJ sui: Oèe-a~ ·arè. àJ.:tIeady becon\'~ng, crpwdèd~ 
; , 

',< . 

, ' . : 
• _ 1 / "-

i~ -: tru~ o,f 'b~e u,~ dC;>Inèstic market, "world "A'~ 
, \," ~ 

tel~corrudunication' n~eëis ~re, eX'p~pi;.e·d. ;:to" ~ri~reàEie' 

substantially. ' 

i .' , " , ! 

. .' . , 

" .' . 

, . . ' 

"~I, ,,\', '.. -:-"'" 1,_ ... ,l'~ ~ , " , .. 1 

" 

" .. ~ 

.. ..... f' 1 1 ,.. 

1'1,5 .. aeakley, :'QP:.' cit., supra 'n9te 14-. See ~lso . " 
, " ,!'fCC Approves GonunUIlicatiQn~ SSitelli tep "~,~ Â. w. S. T. , 

" 

, 

~ (Janüary 5, ~l981), 46; ~ ,,"Hùgh,es' See,ka" C-Bà4d. , 
, ·.Satcom A:ut.horitY",' A.W.S'.T., (December L7, 1979), 
, .6-~, at -6'3.' '~For years, the poorer .. coun,tries ' 

have been. afraid 't.hat the: best~ orbita.l slots for.,' 
direct-br~adcast satell.:LteS',will'be snapped up 

\. .O?' a filist-éome, :Çirst-,s6;rv~d basis by the" t'e;cn- > 
.r r' no1ogica1ly sophi~.ticated rich. That has alrèady . 

happened wi th telecommunièations' satellites in 'the 
section"of the~orbit Qver the equatoF wli~èh serveS 
NOl?th' and South America. Any Latin "American ' " 

, . . ~ountry wanting~ to put up a te;J..ecommuni,cations 
~atelli te is apt t,ô find i ts desired pôs'ition .. 
ocçupied by an American or Canadian satellite'::' 
The E~onomist, February 28, 1981, 83; ~ 
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55 • 

·1 tO.Jexc~ang-e'v ~e'lecommuniqations for ~ 
t'rave!'. r- ~ Telephony 'will lncrease at a , 
rapid rate. ~he percentage of' teiephony 
carl{ied over'the satellite ,will .. ±ncrease 
wi th interconnect:lon- of business: net- ' .' 

,works: Data communications, which,is 
stili in Lts infaney, w~ll grow~extremely 
,rapidl~, as new' de-V-ices, , a~e, 'deV'elcped ' 

" 

, . 

, \ 

',' 

',' 

.. , 

',' 

thq:t ''use exis'ting and -p~oject~~ktrqnsponder' 
capaci-ty. 'The, ri-sing ·eos .. t~ ,'and inconvenience -

~r j' ~ 

,", 

0:1::/ business' travel ~i-+;L,"become a ,s~rong ~ 
incentive to .substituté 'telecommunicati.Qns', 
,fOr sorne, t~avel . ./ This' hàe;', 1Eid Future" '.:. 
Sy$tems Incorpora ted t'o" proj eit :.a . ~ 
wOFld-wide ,nee'd for' l,Q2 transpondets ,,fÇ>r 
dat'a, 1000, transp0nders ,for voiee" "and . 
8QOO tranSllonders fOr vi?eo-1c9nferenci~g, 
by 1995. 110 ", ' . ',', . , -

" . 
INTELSAri" s estimaté i's that globa1 international 

r.. '" ",.' \. 
, .... , +,. , 

l?atellite communfcations w:i'11 inc:çease by ,~boù't, 85~ from' 

\ .. ; 198) to' 1986. l!-? .' IN~ELSAT' s shàre in tnis incr~âse 
n~ ... 

" ~ . : .. ~ 
will be abou~ 2/3, while the rest,willbe'met by· 

'\ 
-1 • .. • , ~ - ~ ( .... 

, êxisting a~d new re9ional .sys):ems. - Th~re is a likelihoo,d 
1 ... , .... \ 

qf incr~asèd'demand for sateilite'co~unfcations for' 
, ',' l ' , " 

.. ..:r ~ " 
domesti~ purposes, which will be met by,the expansion of 

, , 

exi~,ting domestic satellite- !?ystem~:. a,nd the establishment 
\ ~ 1 1 r • - J" 

.\ 

~ , , 

116. Be~.K+e.y', ibid'., at, 24.' See alsq, Das, op. ci ~: ' . 
J' supra note,'59, 2. " 

117. "INTELSAT Me'eting Data;'Show a 85% Increase in Next 
Four'Years in Satellit,e Requirement~"1- 48 (29) , ~ 
T .R., (July ·19, 1982), 36. IJ:4TELSA'T had already 
est'imated,such require~ents te increase 100% . 
from 1979 to l.982~ 'See "Big IJlcrease Seen fàr 
Satellite COmInunicafïons" ( 40\ 1 T.J." (1979), 640. ,. 
See also "Demand Rise for Satellite Communications", 
46, T.J.w, (1979.),. 586." - ' 
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:of is ïmpartant note 
9 ,-

new 
n 
ones. It to that new domestic 

" :satellites systems are con~i4ere4 to be'more economic and 

. ' 

, , 

, '-

take ~ess ti~e ta establish than terrestria+ (traditional) 
j~ , 1 

m~ans, b~t it app'ea~s that an increase in national systems 

'ïs also due' to 'political and other' reasons.· This i~ 
" , 

particul~rly tru:e in', the' case of' the developing countries .11B 
, ~" 

Canada was the first country,to establish a domestic 
- , 

geosta~ionary satellit,e' system in 1972, and was 1ater-

.' joined by' the US,--.: Indonesi,a, and. the USSR. J.J.9 Austra:iia:, 
\~ 

118. Se,e generally, ITU, "The Internat-ional Telecommunica
tions Union' and Space" in UNESCq, Broadcasting"From 

.Spaçe, (Paris', 1970), .3'8, at 46; Chaye~,-à., 
"Introduction" to Satellite Broadcasting,~'(London, 
1973), l, ',at 12-15; AI-Mashat, A., IIThe Arab View 
o~ Satellite Servi~es'''" à (5), Interme<;iia, (September, 
198-0), lB'et se9'; Pierce, 'W.B."arid .requier, N., ' 
"Telecornmunicaf~ons and De"<Telopment" , 12 (2) , , 

, \ , 
D~alogue, 1979, 23 et seg.; Beakley, op. c~ t . , 

'suEra note 14,' at '20 f Hudson., l:I.·E., "The Role of 
Telecommunications in the Development pracessi 
RUral Teleédhununications in'Develbping Countries", 
in Levin,', L. (èd.), 'TelecoinrJfunications in the U.S.:, 

. Trends, and Pa1icies, (Dedham, 19,81), 415 et seg. i 
P,arker, E.B., "Communication Sp.te~lites for Rural 
D.eve lopmen t tr, Tel ecommun·ica t ions poliçy, December 1 

1~78, 309, ~t seg. ';, ~1 Ghunaim, ,A..R.K., "Establ~.sh
ment of Telecommunication Services - Social Benefit 
or'a Development Prereguisit~: Views from Deve10ping 
Couritry", World'Te1ecommunications Forum, 1979, 

, I.G.'-l et seg'.; Whe'elan, A.rl;; "The Economies of 
Telecommunications in, thë Century of Batelli te" , 
ibici.·,.±:r:r.5.T~,et sèq.;" âôrnik, R., "Cbmmunication 

"as Complement J:n DeveIopment", .30 (2),' Journal of 
Communication; ,(Spring 1 1980'), ,ID eiE seg:.; , 
,Saunders 1 R. S. arid Dickenson, ç .R., "Telecommunications: 
Ptiority, Needs for Ec.opomic ,D~ve1opment", 46, T.J., 

:, 1979 , 566 ·et· seg.; We1lenius, B." "Telecommunications 
in Developing Côun tries", T'e1'eç:onunui'lications. Policy, 
Beptember, 1977 , 2',89 et sest.; CJ.ippinger, J.H., 
"Can Communicq.tions DêveI6pment' Benefït, the Third 

'Wo;-ld'?", ibid., ,798 et ,se§!. 

119. Matte, N.M., op. cit.,_~sU:pra"~ote,28,'165-1:78. 
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. France, Italy, Japan and the OK .' will establish their 

own ~;st~ms in the near" i~~~re.~20 
~ ..... .. 1 .. "-

The allocation.of. 
,.. rI" 

•• '1" 

orbital. p~sitions on a '~Fj.r.st come, f · d't b>" . "121 
~rst, serve / as~s ' 

is a màjor factor in aCéelerating acquisition.by'states '0f 
J ' • 1 

. the mpst :.apP~opria-te_ geos:tat,iona~y orbital slots an,d . 
• , 1 ..... 

> ~~dio freC;uencies' ... For eX~~le,' C'anada took the de,cision ' 
, 

,'to estab'lis,h' a ,domestic telec;ommunic.;:ltion system primarily 
.' ',. 

bëcause of- the Çear' of losing c appr,opria-çe, g~ostatïonary 
... ~ ... 
orbital posit'ions to' other,'countries. According 'to a 

• l 'r j 

.. ~.. or 

'0 

'~ "ftmdamental, ~uestion':4 w~ether 
C.anada should 'own i'ts own domestic; 
satellites'or rent them ~rom-€eMSAT. 

, " 

. " 

Tne pr.incipai ',factor in this question is 
that ·:the ,space 2.2',300;: miles above . 

. the equa tor alc>llg a,.bel't approximately 
,18,000 miles ~ong' .{20o either :Side of 
950 W longitude}" ~s avai~~le to any 
country for operation of a' synchronous 
sat~~11te'fo~ dq~estic ~ tbansmiss~on • 
... ;',. The sky 'territory for,' location of 
Canada's satellite is valuable. If> 

, , 

120. See infra Appendix~ See also,nSpâce Shuttle F1ight 
"AssignmeI)t' Schedu1e'Dèvéloped", A.W.S.T., (March 8, 

. 1982); 100 et seg;~ "Japan Space Effort Moves Into 
, 'Operat.ional.' Ph;à.se",' ibid., '107 .et ·seq.; Ko1cum, 
. E.H., "u .S.jESA Vie for cc;munercial pâyloads", 
ibid. , '93, flJ seq.; ·"20 à ~9 satel1~tes pou;, , . 
'Ariane' e7980-l,990?,r, A~r et Cosmos, ]l0. 562·, 
(1-II-1975)~' 35; "40 l 50 satellites g~ostationnaires 
civil.s ! lancer en\.re 1980-1990", .Air et Cosmos" 
no. 461 ~16-XII.,.l97~ ,', 38. 

" ' 

121. See infra Chapt.er IV" 
" 

/) 

" 

f, 

", 
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$iven ovèr to the US'~ or any other ". 
country, this territory could ,be los"t'" 
for ever .122' " , 

'. 

The 'White Paper on A Domestic Satellite" Cortlmunï'ca

tion System for Canada '(196'8) wh'i.ch was prep~red' Q}" 'the, 

Can~dian Department or Industry, Trade and com:nerqeJ .\'{às ,_, 

based essentially on this:stud/. The White paper ~tb~ss~d 
1 ~ :: 1 

'\ • y " _. 1 

the urgency of establishing a dornestic 'satellite cbmmun~ca'-
#. ~ ... ' 

. 
" . 

.. ~ _ r 

tions system, pointing out' tha't:-
( ,~.. ...-

. . 
,Parking spaces and frequeneies ~ré 
essent~a11y international'" in ,the' 
senSe that they cannot be clairned', , 
by ,one country ..• In rnost: instances', . , . 
of' radio frequency use, formaI int~r
national ~ecognition of a coun~ryl~ 
requirements tends to be achievéd on' 
~ first-corne, first-served basis. 
There is, theref6re, a degree 0:( . 
u~gency that planning for.the ~ahadian 1 

domestic system shou~d'p~oceed apace. 123 
, . 

> 

The Australian government hà-s decided :.to lpunch 

two geostationary satellites \for ,dornesti'c .... dèrnm~ication 

, 
, . 

, , . 

122. Privy Co~cil, Science Secretariat, Special Study . 
No. 1, U er Atmos here a~d S ace Pro rams in ~anada, 
(9y"Chaprnan, J.H. et al' ,1 Ottawa, 196 , 86. 
SïmiIar1y., ,Science council of Canada Repo;rt No. l, 
A Space program for\Canada, (Jp1y, 1967), at 28, 
st-ressed the, fact that "tlîèrel 1s only one orbit 

" for geostationary satellites, and in.due course it 
'\~\ could become overcrowded. Il 

123.' White uPaper on A Domestic~'Satelli te. Cornmunic;ation 
.,Sy,s-t;:em for Canada, The Honourable C.M .. ,.Drury 1 

°Min~ster of Industry 1 Trade and Cornmerce, (Ottawa, 
1:968) ~ 66. 

, ' 

'. 

. , , 
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purpo.ses in 19 ès }24 , Th,Ls â~cision was taken following 

the Government Task FOrcé report- On a Natjonal Cornmunica

~ioÎls Satellite System (1978)' whiCh, states that: 
, 

It might bé imagined that, wi~h, a: 
"1 ,synchr~nous satellite orbit lying 

35! 780' kilome.tres 'out in space,' 
th~re '"tould be ample 'room for 'aIl 

. the syric.hronb~s satellites which. might 
, b~ re~u.:j.red 'by, aIl cO.untries. Such is 
,not the case~ •• Certain parts of it 
afe i~ great demapd because of the 
areas on the earthls surf~ce'which they 
ca~ cornmand.~. ' 
'r,t is' in Aùstralia 1 s· interest ta ' 
ei:Jt'ab;tish the prbieal'.positions, it 

" . ,will need for bath Fixed Satellite 
Servicés 'and Broadcasting Satellite 
Services and to ens~e ~at thesè posi
tions are not lost to her by allocation 
ta other countrie~ ••. it is clear that 
ear~y ,action w6uld'" be needed ta' 125 0 

'secure suitaQ1e orbital positions~ , 

Given the pre,sent and" future demand ~èr appropriate 
, , 

positio~s in 1 the ,geostation~ry orbit, newentrants into 
, ) 

the domes~ic satellite sys~ems market are already facing 

difficulties. , AS Robinson has noted there have'been 

t-.., < J , 

124. See,. generally,· "Space ShuttIle Flight Assignmént 
Schedule Developed~l, op. cit. À..~upra note ·i;ZO'i 
"Domestic Satellite System for Australia", World 
Spac~ News, (January /February, 1981) 1 2; "Austra1ia 
Plans Domestic Satcom System "..I~ A. W. S. T., (November 19, 
1979), 18: "Regional Comstit for Australia", f'light 
International, (April 15, 1978), 1055. 

125. Australia, Commonwealth Government Task Force, 
National Communications Satellite S stem/-Report, 
Canberra, 197 , 4. See also Nat~onal communications 
Satellite System, Working Group Report, (Canberra, 
1979) ,~74. , Q 

; 
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sorne "administrative difficulties in completing advanced 
1 

coordination procedures, for, tw~ domestiç systems, 

Indonesia' s Palapa and India ',s' Insa~'; 126 and accord'ing 
, 

to India'~ delegate to the 1979 'WARC, T.V. Srirangan, 

India 

encountered considerable problems in 
ens~ing a reaso~able:location in 'the 
(geostationary) orbit, and also in 
ensuring °appropriate' frequency assign
merits ••. , (and consequent1y) paid a 
fairly heavy and severe penalty. 127 

France,' ~ Telecom l ,(a Nation,al Satellite for Domestic 

and Business' Services) system faced ,similar "difflculty' 

/ 

in finding a suitable orbital location. ,,128 A controversy' 
1 

also'arose between Japan and the USSR with respect to 

the use of an orbital location at 1300 E longitude. 129 

In July', 1981 the USSR announced plans to place a 

STATIONAR 10 i~ this position in 1984, and'requested 

126. Robinson, op. cit., supra note 20, at 45, fn. 139. 
; 

,+ ' 

12'7: The statement of T.V. Srirangan in the meeting of 
Working Group Six Ad-hoc Two of the 1979 WARC (quoted 
in Rutkowski, A'.M., "Six Ad-hoc Two: The Third 
World Speaks its Mind", Satellite 'Communications, 
March;' 1980, ~, at 23) • 

'.~_/' , 

128. Rothblatt, M.A., "Satellite Conununication and 
SpectrumAllocation", 76, A.J.I.L., 1982, 56, at 66~ 
fn. 68 (The author refers to Grenier, Popot, , 
Lombard, & Payet, "Telecom l, a National Satellite 
for Doxnestic and Business Services" in 3 Inter
national Conference on Commùnioati,ons, 1979, 45.5.1.). 

- .~-<'-,..., 

129. "Japan and the Soviet Union Each J,~l.a.n: to Place a 
Communications Satellite into tht Geosynchronous 
Orbit at 1300 E. Long.", A.W.S.'r., April 26, 
1982, 15. " 
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l 

."1 
Japan to chang,e the orbital position -of a Japanese 

CS-2A spacecraft to 1350 E. longit~de. Japan, however, 

refused asserting,that it had already registered the 

1300 E. longitude position with the IFRB in June 

1981 and th us had priority rights to its use. 130 

There have recently been reports about the difficul~ies 

,/~eing faced by Mexico in acquiripg orbital po~itions 

for'its new satellite teleco~ications system to, be 

1aunched by'mid-1985. probIema such as those mentioned 

above establish without question that the geostationary 
, 

orbit i5 a limited natural resource, ev~n at this . 
early stage of îts utilization. 

It has been suggested131 that scientific and 
'? 

technological innovations will devise.means for the 

economic and efficient use of the geostationary'orbi~ 

and various technical methods have been,~r~pose~132 to 
Q 

130. Ibid. 

131. National Paper: United States of America, UN Doc. 
A/CONF • loI/NP/53 , (March 23, 1982), 34: "present 
concerns regarding spectrum shortages and imminent 
congestion of the geostationary arc will likely , 
be amenable to technological solutions." • 

, 

,( 

<~ "ç 
~, if 

.k> 

'132. See" generally, UN Doc .. A/CONF.IOl/BP/7, (January 16, 
1981), 20-23; CCIR, Technical Bases for the World ' 
Administrative Radio-Conferencé 1979, Report.Qf 
the Jo int Meeting of CC,IR Study Groups.. Special 
Preparatory Meeting for the WARC-79, (Geneva, 1978),. 
sections 5.3. 5. et seq.; CCIR, "Technical Factors 
Influencing the Efficiency of Use of the Geo- " 
stationary Satellite Orbit b,y Radio Communication 
,Satellite Sharing the Sarne Frequen~y Bands", op. cit., 

'. 

1 

, 
i 
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1 
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this end { sorne of which may be identïfied as fo11o'Ws: 

:: 

1. 

su~ra note 82; Weiss; H. J., "Re1ating t.o the ' 
Ef iéiency of Utilization or the ~eostationary 
.Qrbit/S,pect:pnn in the Fixed-Sate11ite Service Il , 

f58(12), Proceedings of the IEEE,,, (December, 19BO), 
1484'et seg.; JanskY, D .. , "Factors Affecting Orbit 
Uti1~zationlf, in Gol1-1~, R.G. and J,.um, Y.F. (ed.), ~_ 
cit.,' supra note 15, (N.Y., 1975),103-107; 
Withe~s, D.J.,. op. cit., supra note 77, "623 et seg.; 

"Murie, R.D., op. cit·., pupra .. note 15,3 et seg.; 
. HuIt" J. L. and Reirihart, E. E . ., "Sa telli te Sp~cing 

and Requency Sharin~ f~r,Communicatio~ and, 
'BreJadc:=tst Servic~s Il, 5'9 (2), Proceedings of the IEEE, 
(February, -1971), 118 et seq .. ; Ackerrnan, ~.G.·', 
Satellite Systems for Industr~alized,Nations ~ ~ 
After WARC 79", A Collection of' Tecbnical 'paliers, , 
op. ci.t ... ., ~upra note 5,8, '776 et seq.; Frosc~, R'.A., 
'I~Space Telecommunications Appl1cB:t~ons to the Year 
-2000 - and ~eyond "., World, Te1'ecommunication' Forum, 
,(Qeneva, 1~79), VIII 2.1.,et seg.; Kantor, 'L. Ya, 
op.'cit., supra, ~ot,e 77;.: 'Gehrig, J.J'J't'Op • cit., 
supra note.4; Chayes, A., op. cit., su~ra note' 
~18, 16~17. In the ITU' Radio Regulations\, some 
t~chniqU~s have _b~en' idé,nti1;ied the applic~tion of, 
which is considered to' lead to a more efficient use 
of the spectrum/orbit. resource ~ Administrations "" 
have undertaken ,to, apply them ," to, the m~ximÙlJl _ 
extent téchnically and ecpnomically practic~ble"; ,These 

techfilques include clustering, cross-polàrization, 
cross-beam geornetry, paired service areas~ frequency 
interleaving, . rn~nimum space station spa.cing, ~page " 
station antenna discrimination, earth station . 
antenna disèrimination, minimizing e.i;r.p. 
(equivalent isotropically ,radiate~ power) 
differences, and realistic quality and rëli~bil'ity 
obj ecti ves': see ,'Annex 7 to Appendix 30 oI t.he' 
R~dio Regulations, 19B2. It 1s important to 
note that. these techn-igues' are sug9'ested" for . 
efficient use of the spectrum/orbit resource for 
two spa ce services: ,',the fixed-sat~lli t~ serv.ice 
and the broadCasting-satellite service in Region 
2., - the, Arnericas}. Sorne, of thern mây, or"rnay, not. 
be appropriate, or possible' ,to adopt in order to 

,aahieve efficient use of:this resouree in the' case. 
,of~ther $,ervices, and in other regJons. , See, \ 
generally, references i'n this footnote for details 
w;Lth respect to infra notes 133 ,to 153. ", 

: 
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>. 

(a) ~plink/downlink reversaI 
',' 

(b) Frequencr re-use by means of narrow 

beam (beam separatio~) and'polarization 

(c) Frequency band pairing 

(d) Inter-s~tellite links 
• , '" 

(e) Satellite stqt~on-keeping 

(f) Satellite spacing 
. , 

(g) Use of non-stationary geosynchronous orbits. 
, {' 

Before discussi~g these techniques in light of their 

potential to accommodate more satellites in the geo

statio~ary orbit, it is appropriate to examine how much 

o~ the. frequency spectrum is available for 6pace 

servic~s. At t~e 1979 WARe, 

the band width ailocated to the fixed
satellite service in the 6/4 GHz region 
was approximate'ly doubled, as was the 
bandwidth a11oca,ted in ,the 14/11 GHz 
region •.. The 3500 MHz bandwidth in the 
30/20 GHz band, previously al10cated 
and current1y used experimenta11y, was not 
changed, giving a total of about 500 
MHz, bandwidth in these bands 0' This . 

·total allocation amounts to Il times the 
bandwidth of the currently allocated 
6/4 GHz band that is used by most 
general communications satellites today, 
(i.e. January, 1981).133 

133. UN Doc. A/CONF.I01/BP/7" (January 16, 1981), 
20, (emphasis added). 
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This statement may give the impression that there 
1 

should be enough room for everyone. However, such is 

~ot the case. First1y, the ~1l times" cap~city is 

ca1culated on the basis of what was actual1y being used 

in the 1ate 1980's or ear1y 1981 when th~s study ~as 

conducted. It does not take into account that portion 

of the a11oca~ed bands which was assigned ±Q numerous 

satellites and which will be used when they become 
, < 

operational in the near future. Secondly, as noted ear1ier, 

technical Pfoo~ is still requirep that the 30/20 GHz band 

i5 commercia.iUy exploitable 1 and the necessary teèh;nical 

infrastructure remains to be'developed. Thirdly, 

use of the spe~trum is uneven, i.e. a 

f~w countries use most of it. l34 

Thus, other states may have difficulty in obtaining 

access when required. Fourthly, there is already 

overcrowding in certain portions pf the geostationary 

orbit, especially in the 6/4 GHz band. 

At the 1979 WARe, new freqûencies were al10cated 

to space services. They inc1ude the 50/40 GHz, 80/70 

< 135 
GHz, 105/95 GHz, 210/150 GHz and 270/240 GHz bands. 

134. See infra Appendix. 

135. For detai1s, see Radio Regulation!?,. (1982) , 
Article 8: "F;requency Allocations". 
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While this "new" ~pectrum is immense when compareq. to 

the uold", extetisive experiments in its u~e are rtot 

be'ing conducted. Accord~rtg to We~ss~ sinee' the "new 
1) 

spectrurn is more cost~y to impleme~t, ••. there is 
. 

therefore strong pressure towards more intensive and ' 

'efficiènt, uti~ïzatidn of. the 'o~d spectrurn:~36, ., 

He a\so points out that: 
, . 

it is often preferable, sometimes 
necessary, to accommqdate part of 
the demand increàse througll . , ' 
progressively more intensive use of 
the uo~d" spec~rum in which cost, 
prior implementàt;ion and operat'ing; 
experience, plant ',and, equipme~t 
availability, and a mature technolo~ 
basis provide. a des~rabb~ expansion 
environment. Added to this may be 
political 1 equal righ·ts' consideré!:tions 
rai~ed by those in the early stages ~of 
implementation and ~es.i:.rou:s of gaining .
access ta the increasingly more ctowded 
but lower cos~ 'old' spectrurn. l37 . 

1· 
, } 

, , 
1 

According to the uplink/clownliiilt reversal technique4 , " 

a satellite May ~perate with re~ersed uplink/doWnli~ . 

frequéncy bands between two satel~~tes using 'tpe,frequ~ncies 

in the 'presently designated sense, thereby inc,rElasing the 
o 

capaci ty of _ thè geos,tationary o'rbi t. FOl;" exam~1e,' if, 
, " 

two satel~ites .. a~e operating at 6 GHz' (uplin~)' and·.4 Gflz 

(downlink), a third satellite rnay' oJ;?erate in between the'sé 

two by using 4 GHz fo~ uplink and 6 GHz for downlink. 
.. \ ... 

136. Weiss, ,H.J., op. cit·., supra note 13.2, 1484. ' 

137. Ibid. 

\ 
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, 

However, tllis raises new problems ,of" interference 
. " 

petween, sa~Èü.~+te~ on ,opp'orte s~des of t;h~ ~rb~t,' ; 

between eartn ~tations, and between eârth'statidns' and 
.. ..' ~ t .', 

ter;estrial cornmunicati~ns~ syst~s.138 
, " 

, 
. , 

. '. 

, , 

The frequ~nc"'y r,è-use. technique COhcerns two: methods'~ 

o'f using the' sarne 'fr~q~ency. Flrstly, by ,orthogonal ,~ 

po_larization . as ~sed by PAIÂPA ~nd INTELSAT V satèl,li tes;,,, 
, " _. , 

an~ secondly, by "usè of~ mul tiple satel.li tè a~tenni:ts -
" 

~ith nar~ow be~i~ths serving ~i~ferent areas u , as 
, ~ 

uS,ed by.'INTELoSA'I: IV-A satellites. 139 Howeve:r, thi~, 
... ":'':l .. _q 

.t, 

l '1 ... 

t~chnique creates ·prob~èms.'of'depo1ard.~ation due to 
, : 

prècipitation, especia~1y,. for frequencies abo~~ .. 10 GH~' -
J:. " . ' 

and narrow bea~ widths, 'which are not of mU,ch- praètical 

gain where ·"traffic is conce'ntrat~d in ,certain re~ions. 'Î140 
1':/ , " 

, " 
> ' 

Radio regulations contain frequency bands 
1 • 

~ 'fo~'earth-t~-sp~ce (uPli~k) and'spàce~to~~a~th {downlînk} 

; ',' 14r 
s~rv~ces. IfdwevE?r 1 there i~ no explTess' req,uirement . 

, ' . ' 

tha't a specifie pairing of bands, should be used. for a c 

< 

pa-?=~icula~ satellite. It nas been suggested ,by the' 
\" , t 1 , , ~ 

CCIR that 

. ' 

138. See supra note' 133. " 

139. UN· po.c. A/CONF.101/BP/2" .(March,16·, 1·981·) 1 12 .. ' 
. . 

" 14'0. Se~ supr·a note, 13;3. ' . , 
1.41:' 'See R,adio Regui.ations, 1982, Article S' (Frequency 

, ~110.cations) • 

, , 

, ' 

" 

, ' ' 

. ' 

" 
" 

, " 
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7,.1> , 

9tiliz'~tion ,of' ,the ge'ostati~nafy 
0" ljiIatelli't;e orbit, and ,-the frequency 

~pectrum would be more eff.ici~nti· 
'and 'coordination of. satellite or ", 

.... , 

satellite,networks 'wou Id be facilitated 142 
,i:e ".è::ertflin, 'frequency bands were paired. . 

. : 

, Ho~èvei, the- CCIR,has, also~recognized the fact that 
" 

'~y particular pa~~ings have not yet been identified 
~ • _ -0 C .. , ~ , 

, as th~ bast technical arrangement becau/?e "there ~:I"e . 
; 

no, véry ~trong technicàl' reasa~~" for prefer'ki.ng one 

pairing to anothe;'. ,,143'" 
1 

With the use of directtlin~s between the satellites 
1 

(without any intervenlng eaJ:'th'station), Ildouble-hops" 
\ ~ . ~ , ~ " ~ 

could be avoïded.andj consequèhtly, the capacity of the ,. , 
.. 1.... -

orbit/spectrum resource could bê increased. "Double-

hops" r~fe.r·' té:>' radi~' li~k,s .us~d :by two sate1.~ites 
.. . 

through an earth station,'to c~rry ·a.me~sage,beyond 
. 

the are'a of visibility of. a satellite; ~, "to inter-

connect two earth stations situated beyond (more than 

about 8000 km) the area of visibiliby of a single geo-

stationary satellite. However, 

. in cases ~here it would be necessary 
to increase the requirement in 
respect,pf bandwidth or e. i.r.'p. per 

, crrannel in the Earth-to-space or ~pace
tO-Earth,path ta offset the noise 

. " 

'. \ 

142. See Recommendations' and Reports of the CCIR, 1978, 
op. cit., supra note 82, section 7.1. 

o 143. Ibid. 
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contribution introd~ced by an inter
satellite link, the efficiency of 
orbit and/or spectrum ,utilization 
could be adversely affëcted. 144 

68 • 

A geostationary satellite is subject-to drift due , 
~ 

, , 

tQ gravi tational forces and could therefore cause interferenœ 

J ta other œtwo.rlcs,.,l ronsequently' reducing the capaci ty of the. 'geo-
1, , 

-
stationary o~bit. Stati6n-keeping'techniques are used 

.. .. , ~ l' 

~ 

to counteract these drifts and to keep a_ sa~tellite in, 

its desired position.145 Sqch techn~ques are al~eady 

develope~. Th~ 1~7~ WARC reduced station-keeping ,require

ments from approximately 1.00 to approximately O.16.1~6, 

Thus where heretofore a minima11y 
permissib1e"intersat~11ite spacing 
of, e.g., 4° of-arc demanded actua1 
intersatellite sgacing of 60~ 'it now 
qemands only 4.2 with a loss in 
re1ati'!e orbit utiii~ati,on efficien'by , 
of 5 percent as against previous 33 
percent. 147 " -

144. Ibid.~ section 10.5. According to the UN study 
---on Current and Future State of Spa~e'TechnQlogy, 

(UN Doc. A/CONF.101/BP/2 ~f March 16, 1981, 15): 
"There are st-il1 sorne problerns y.et to be sol ved
before imp1ementation (of inters~te11ite ,link' 

. techniques) :. accuracy of antenna tracki:ng wide
band modulation and demodulation équipment, and 
selection of frequency bands." 

, 
145. See Re90mmendations and Reports of 'the CCIR, XIVth ~ 

Plenary Assembly, Kyoto, 1978, Vol. IY-#- Report, 
no. 556-1 on ,"Factors Affecting Station-Keeping of 
Geostationary Satellites of the Fixed Satellite, 
Service. " 

146. Radio Regulations, 1982, Article 29, (section,III: 
Station Keeping of Space .Stations) . 

147. Weiss, op. cit., supra note 132, 1488-1489. 

-,-- --- . 

/ \ 
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Irnproved station-keep,ing techniques wpuld ,perhaps 

make it possible to place '~?tellites clo~er to each' 

other (i.e., intersatè1~te spacing ~oUld be 'reduced). --- ,.' 

In November 1981, the (US) Fce issued a ,Notice of 
.>. 

l . 148 t h h 'f d bl' ngUl.ry 0 gat er t e Vlews 0 the concerne pa lC. 
- ~ • 1> 

on' the question of reducing intersate.lli'te -spacing', 

_ of US domestic satellites ope:r=ating in the <6/4 GHz ',and 

14/12 GHz bands. 

to Ron LepkowsRi, the Fce Satellite Radio Branch > chief, , 
t 

"no less than,30 satellites in the C band, 'and 30 in the' 

Ku-band, creating sorne 1500 new ~ransponders could be 

available for users in the next decade. ,,149 However, 

when ~n_tersatellite spac;ing ls reduced, "interference " 

between t'raf'fic on' ad'jacent safellites increases'. ,,}50' 

The problem of inter~erence becomes more serious i,n the 

case of smaller èarth antennasj as in the broadcasting 

Il ' . 151 sate .l.te serV.l.ce. ' Therefor~, a reduction in inter-
" 

satellite spacing to 20 for satellit'es 9perating in th,e 

148-."Bee A.W.S.T., (November, 1981'), '29. See also 
Lowndes, J.C., -~IFCC weighs Problen;ts in- Cutting 
Orbital Spacing", A.W.S.T., (December 7; 1981), 
24-25. ' 

149. "FCC Proposes 20 Spacing" 1 Satellite Communications, 
(November, 1981), 18, at ~9. ' , , 

150. Braun, W.H., "2° Spacing: Its Impact on Dornestlc 
Satellite Systems", ibid." 32. 

r'll . (# 

151. U~ Doc. A/CONF.101/BP/7, op. cit., 21. Se'e aliso 
Samaikandy, M.K. and Han, t.C!/ "Efficient , 
Utilization of the Geostationary Satellite Orbit~, 
Proceeèings of the IEEE,' 1981, 54 et sèS!., 
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6(4' GHz .and. 14/12 J;;H~ bands "rrÎandate$ technQlogical 
.. .t... ) ~ 

.improvements,in antennas and P9ses the possibility of 
,'" 

, ' ''t>bsolesoénce of existing facili tie~. ,,152 Th,is will, impose 

additiona~ 'fi,nancial. burdens on"present" and future earth 
, , _ " • J ". , ., ~ o., 

s~ation' manUfact'u~ers and users loi the redes~gn~,of 

.antennas, etc: ' in the.,range of $500,000 .... $800,000 for 

. ·e~ch. ,anterina model. 153 

-~ . 

It has also, been p'ropôsE!d that to decrease over-
R 

\, 

~152 •. Br,aun, op. cit •. ,. supra.note 150,' 34. 
.' 

lS3. 48 (12), .T.R., ~M'arch 22, 1~82), 23. According. ta 
~arshall:;--I:', "The only on es who stand to l005e 
from this mçve are the end-users~. 'Cable systems, 
which are today able to,achieve satisfactory 
reèeption wi th 4'.5 meter antennas, would bé' 

'forced to upgrade equiprnent to receïve similar 
quality signaIs. Those who suffer the most would be 
the users of large networks of smail antennas, 

'which'are'already in place. They will have to 
. c~efu~ly evaluate their sy~terns, to see what 
. will be necessary to achieve. eompatibility with 

two d~grees spacing. Considerable investment may 
be needed to.upgrade syst~s which were quite 
adequate when th~y were ~nstalle~. Another ang~e 
i8. ,interna'tional reaption. ,Two degreé spacing 
will be seen by sorne as a monumental 'land grab" 
in outer space. The U. S. must' rama,in consistent' 
with its international conunitments. The 
benefits of· space cOnull1-lnïèat:i:ons must be available ",.. 
ta aIL:" "Users.= Losers.?", Satellite CornmUnit::ation~, 
(November,' 1981) ,.6. See also,. "Re4uction, in 
Orbital Spacing to 20 for DomSat· Satellites Could 
Create, Problems, Parties State in Conunents Filed 
il}" FCC Inquiry; Creation o,f Panel to Examine 
Situation is'Urgeq.", 48(11), T.R., (March,15, , 
1982), 27-29,; "Parties Continua· to Urgé Caution 
by FCC in Any Plans "t'a Reduce Domsat Spacing", . 
48(19) T.R" (May 10, 1982), 33-34 . 

. -
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.crowdi~g~"of ·th.e orbit,'. inclineçiel-1iptlc 24 hour satellite 
• - ÇI ," 

r ~ ,1 . . 
orbi ts sJ;loul4 be ,used. The latter can 'atcommQdate 

'. . . 
;.. th.ree. to 'four _ times more sateliite~ th~n 'the geosta..'Çio~ry 

, orbi t .•. However , "among the odisadvantages are' the requir.e-
, • JI" V t>" '\ 

(. 

rn~nts fo~ more exp~ns,i, ve steerable ante~nas -,and satellit~ 
,t, 0 

,- " -,:.' ',', 154 "i-
position control znechai'll$Ith ' .,; 

~ • l ' ":. ., 

~ ... "':, ... : ... '....... ') , 
It is' frequent.ly "s~a~ed . that, lInecessity ~s. the 

. '. 
rnother ,of -invention i." h,ence,,; as, the need ari,se~, un- -

. S"oubtedly' m~r~: te-c~niqU~~ will' be deve-~o~ed ~n order to 
, ' . 

'achieve ~fficijallt us~ ,of' thé 'g'éostationary orbit. Thè '. . 
history of' sate'J.lite' técIDtology shows ,that imprO'vements 

• t ' #'_ 

... ..," 
have been achievéd'not only' in satèIlite capacity but , #. l "C(J • ~ 

also ,in stat~on-keeping tec~iques ~ ,and more effeQëti ve 

and econo~c·use ~f th~ radio spec~rum. New radiG ' 

frequ~ncy bands are being i'n tr,oduced, as ~a r,esul t of 

, technological' innovation. . Gi ven certa:L.n 'assumptions-, . ~. 

the,'y-N '.stMY, 0I?- the Efficient Use of the Geostationary' 

Orbit concluded that: c· 

154. 

, 

it would appear that foreseeable 
technolagical advances w'ill permit 

, •• J 

the geostationar.y orbit to r~ 
aocommodate bath the growth of existing 

J 

( 
Seé Kwnar, K., "Sorne Aspects ·Rèlated to Applications 
of Non-Stationary 24-hour Orbits" 1 a paper 
pre~ented at the XXXIst Congress of the Inter- " 
national Astronautical Federation, >Tokyo, September 
21-28, 1980.- Sée aiso UN Doc. A/CONF.IOJ./BP/7, 
(1981)" 23. 
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systems and the introduction of ne'V'T 
systems, by new users for at least 
tht; next two, deeadés. 155 

72. 

Hm'lever, this optimistic view is tempered by 

sorne vèry importan~ considerations. The proposed . ,'" " 

techni~ues, e~urne_r\ated above have' bu~lt-in dis'adv:antages 

and vieaknes~es which- make them dlfficult to adopt 
, 

at the sarne ,time. ' ~t-must also be remembered that the 

geostationary or~it and the radio spectrum are natural 

phenomena- (rèsourees'), _ subject,' t0-'thè laws of nature. 

S~nee, "èaeh step tm'Jard more _soph;istieated technology 

risks ~ranégres~ion ~gainst ~ature",15~-there'are limits 

155. 

" ' 

UN Doc. Â/CONF'.l-Ol/BP/7', '(19,SI) r.' 23-24.- This 
conclusion wàs based ,on the follo~~ng,~ssumptions: 
"(a) That the ,rate of growth in demand \...rilJ. 

not' greatly èxee~d eurren't ~ates i' ' 
(b) Tha-t most of ,the, t:eèhnolog'ies -which 

nO\v appear fe'asible wi~l prove to be 50 

and will be 'developed and usedi-' 
-(e) That th!2 users of the geostatidnary 

orbi twill ço-ordinatè their _ programmes If ._ 

See alsp Christol, c. Q., "The Geostationary Orbital / 
Posi tion: as _ a Natural Resource of the' Space Erivi'ron-:
men t I~, XXVI (t) ,-, Nether lands In terria tiqnal Là'V'l - Review , 
(1979) , ,5, at.6 and 9: IIdepending on t{l~' seient'ific~ 
and -teehnologiea~ capabilities,brought ta bea~ on 
,the subj eet, thé contention that tne orbital 

-position i5 a limited~naturàl resource becomes . 
somewhat less meaningful ... With,a sui~able use 
of the (s9m_e) elements in ,the managemeI1t 9f; the, 
ra'dio frequeney Eipectrum, i t can -be e'oncluded ,t~at 

, radio frequencies einanating from spa,ee 9bjects loca:ted 
in the geo,stationary orbit need' not be a limi ted , -
hatural resouree. Il ' , 

, " 

1~6. Passe Il and Ross, Th-e Rètreat from Riches 1 35. 
,(,Quoted j,n, Falk,- R.~." A' Study of Futu're Wor,lds, 
N.Y., 1~75, at' -398). 
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to the extent that man c~n defy nature. In other wo:r:ds, 

157 there are limits to grow~h. While the.financial 

burden has until now been borne by the firstcomer 

developed cQûntries, which spend nearly 98%· of the total 

cost of the world' s research and development 'prograrrunes, 158 

it, will ultimately-be borne by the late corner developing 

countries,which will be forced to pay for new tech

nology since th~t,used in the ,past wil~ no longer be 

use fuI in finding appropriate geostationa~y orbital 

slots. 'J;'his adds' to the seriousness of the problem 

of access to the geostationary orbit. 

J 

The gravit y of the situation has been recognized 

in the UN study, which states that: 

(a) Competing requests for specific positions 
.using thé most desirable frequency bands 
'i have started to occur and will occur more' 
fr~quently in the future; 

157. It has correctly been observed by Smith that the 
use of "geostationary orbital slots. for the, 
ope~at~on of'various conventional satellites 
is ,a diffic~lt administrative task of a global 
resour,ce man·ageme~t. ,This is because, geo
stationary orbital slot availability will 
reach a Gaturation point beyond which limits 
to the grDwth of sàtellite traffic will be a 

'recility. Nor,eover, technical and international 
trequ~ncy regulations also restrict thecarnount 

- of 'addi ti.onal frequency bands, available t0 
'. satellites": Smith,' D.D., "Space' Iri.formation 

Statiè?ns: Technoiogical and Irls'tft,utional Aspects :', 
XXIII, C6~loquium, 1980, 197. 

, 158. " De' Ma.ttos" H.C~, ,"Technology and Developing 
" Countries Il, in World Telecommunication Forum, 

Exedutiye symposiUm, Telecommunication Perspectives 
'- and Economic Implications" ,( 1979) 1 \Ir. 2 . .Jq , ' 
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(b) Future sy~tems dealring accéss ta the 
orbi t, especially in ,th!3' .Gohgested , 
a;-es, 'may h~ve, :f:o . use more' advan9-ed, ~ 

", and, probably morè expensi ve ,tecJ:înology ~ 
(c) 'Advaneed téchnology being developed and' 

used on a voluntary basis will grad~ally 
become mandatory; 

(d)' The technology and the 'planning 'requireë1" 
to imp~ove the efficiency of ~tilization 
of the orbit.will exact a priee, and the 
improvements' re'àlized will he ,élosely related 

.'. 'te 'the resource~, invesLed.159 '" " , ~ 
" 

Arnong· the ether conclusions reached, three â're 

import~nc~ "te, ,this study: 
',,, ,i) > 

The burdens imposed by these cons.ider~tions 
will faii )rto~,t hea~ily on. the dêvelo-ping 
eountries"because of both ,their limited 

. resources and thei:r later'" ~ntry {nto the 
"-"orbit'. Special measures have to be taken 

in their" favour. 
It is pOl?slble that the: assumptions made ... 
may be invalid. If the demand grows 'very 
rapidly and technological advances are 
not realized, conflicts' èould appear . 
rather soon, espeçially in 'certain portions 
of the orbit and in the ~ost widely used 
frequencies (6/4 GHz).. , 
If radieally new system~ make large' 
demands on the otbit, in particular very 
large systems such a~ 901ar power satellites, 
the situation might be altered profoundl.l,', 
and 'solutions that wo.ulÇl satü;;fy ,aIl.: w ," 

demands for geostationary serviees'might 
be very difficult tO,find. 1 60, 

While the, latter s,tatement is not 'a major conçern 

a~ present, given th~t the c~ncept o~ SPS is relatively 
.... f ~"'. 

too premature, i e woul d appear from' the UN report 

th-at relatively less emphasis is placed on tne serious- 1 
/,1" 

, , 

. ' 

159.<,-UN' Doc. A/CONF.lOl/BP/7, " (198,1), 24. 

160. Ibid. 

.' . 
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ness of the problem "in certain portions of the orb-it 

and in the m09t, l.·ridely used' frequencies" • 
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CHAPTER II ~ THE LEGAL STATUS OF THE GEOSTATIONARY ORBIT 

The ~egai-stàtus of the geostationary orbit1 depend~ 

p,rimarilY up~n vJhethèr it may be con~iderad part ~f ou;te.r 
, " 

space. If' the anm'ler is affirmative, the~ its legà1 - .' . , 
status is allied tô- that of outer space. It is generally 

hald that the geostat.ionary orbit i5 "1o.cated," in' o\;lter , 

space, and t~us its status i5 det~~ined by the O~ter 

s~ade Trèaty of 1967. 2 Hm:lever, in .December 1976, a 

number of equatorial staLes, in the Bogota Declaration, 
1 ~ ~ \_ 

denied th,is gener~lly held vie,,:r and instead declated 

their sovere:Lgnty 'over "~hose portions ?f the geo

$ta'tionary orbit above tl1,eir national territories. 3 

'Sinœ tha't:' tiJt!.e, - the' question of, the legaL\. status of 
1 ~ \ 1 

" , 

the ge?stationary- ,orbi t!'las COme' under intensive, scrutiny, ' 
1 ~ _ , 

, ' 

by 'thE7' iIite~national' 'comm.unity. "lts recent and rapidly 

incl;'easi'ng-' us~ by a 'handfUl of coùrd:ries has arouseq . -
~., ,. '" 1 

<?ontroversy with respect to' it,hê-'.:tight of access. There: 

~ L - For detailed technical c::::haracteristics, 
'see ~ra Chapte~ :ç,' A and B,. ' 

-2. Tr~aty on ,Principle~ Governing the Activities of 
States in the Exploration and qse of Outer Spaee, 
IncluÇling the Moon and other Celestial Bodies, 
signed in London, Moscow arid washington on ' 
Januàry 2"7;-..].967; and entered into forçe on ' 
October la, :b9.67 , (hereinafter ci ted as' the Outer 
'Space Treaty). " ' . 

3. See Declaration of the First Meeting of Equatorial 
Countries,,' ·signed in Bogota 1 Dece~er 1 3, 1976', 
by Brazi'l, Colombia, Cong'o r 'Ecuador, Indonesia, , 
Kenya, Uganda, Z'aire, (hereinafter cited as the Bogota 
Declaration),~ The -Declaration i5 reprinted in: 

'Jasentuliyana, N. and' 1ee, R.S.K. (ed.), Manual on 
space Law, ·(N.Y., --1979) 1 Vol: 11, 3'83 'e't 'seg. 
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have been calls for the establishment of a specia). 

detailed legal r~gime to govern its use 
",' 

and, for this purp0se, i t is necessary. tp examine i ts 
• " - • 1 

basic'legal nature o'r status. _This Chapter will,-. 
, . -', ~ - .." . 

therefore, focus on this parti6ular ~spect of ~he geo-. 

station,qry orbi tissue. 
, "! 

A. A Part of Outer Space 

fi. 

ft has been asserted by the eq~~torial states, 

'in the Bogota Declaràtion that 
" , " ' 

the geostationary synchro_nous,orb~t· 
is a physi,cal fact linJced t'o' the 
reality of~our planet beca~se ~t~ 
existence depends exclusively on ' 
its relation to'gravitational phenomena 
generated by the ~arthr ~nd that is 
why it must not be considered part of. 
outer space~4 

., 'i 1/5 ' ~'f 

However, "th-e defini tion o'f an orbi t'of a sate-lli te 
,- , 

l (geostation'ary or non-geostationaEY). given ..in the 
. " 

Radio Regulations appended to the 1973 ITU convehtidn,6 
, " 

makes it_c1ear that~a satellite orbit lS a hatural 
'" ~' 

phenornenon result,ing from va~ious natura~ fèirces, 

. '. . - 7 
gravlty belng' only one. 

1 ., f' .... 

5. 

6. 

,See supra Chapter I.A. ' _ _ 

" International Telecommunication" Convention,' 1-973, 
, , l } 

ITU', 'Geneva." _ , ' 
~ > -

UN Doc! A/CONF.I01/B,P/7 (January 16, 1981), 5-. 
See also>.infra note 8; UN Doc. A/AC.I05/259: 

7. 

> (J::muar.y, 1980), 4 et seg,. i A/AC.I05/Ç.2/SR.377" 
(198-2),3. ' -

" 

t 

, , 
" . 

1 - . 
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The gravi'tation~l, forces o,f the sun and moon, in" 
, . , , 

additipn to that of the ear,th, inteiact on a s'ate11ite 
, 1 "'., ' : • ;. ~ -

l t- ... • 

ib. the' geostationary 'orbit 1 and"thérefore earth.,"s, 
\ • ~ 1 

, gravi ty i s a ,:maj or, but;. l'lot an exel usi ve force, as: 
, ..: ~'; !. ; .. 

)-~ . ~ , , 

cont'en.ded by' the equatorial stat<.'?,s,.' It is ,the gravitio,nal 

force of th~ ~arth, as a whole, that is' necessary for-the 
, , 

~ 1 ~ , 

'creation and existence, of the geostationary Qrb~t. 
- l ' 

, ' 

It has been stated in a rep~,rt of, the Interna,tional 
f " - . 

Institute of' Communications that: 

" 

It is 'the gravit y of the entire 
Earth that keeps satellites iri orbit; 
and any attempt to s~balvide gravit y 
~s' 'scientifically 'absurdo ;, ~ the" '\' 
position of a sate1.1,ite in a, ;geo- ' 
stationary orbit is affect~d by a number 
of forc:es, as weIl as gravi..ty~ 'none 
of' Whlqh càn be subdivided.- To 'press \, 

'this argument would lead to,scientific 
- absurdi ties in view of- the various 

mo-tians of the ear~h, the sider~al 
périqd around i ts' axis,' i ts revolution 
a'round the Sl,ln, the mOVements of the 
solar systern:'~Ji,th the galaxy and the 
movements of the galaxy i tself. 8 

, "The ,'Most Valuabie Parking-Place in Space" , 
1 rntermedïa, International Institute of tommun~ëa
tions, (JanuÇlry, 1979} , Vol. 17, no,.' l, 15, at,1'7. 
The ,Ph sical ,Nature and Technical Attributes of 
the Geoqtationary Orb~t, UN D'oc. N~'. A AC.105j203, 
Argust, 1977:; see also" Busak, J'., "The' Geo
stationaFY SatelliteOrbit ~ International Co
operation or Na'tional SoveFeignty?" , 45, T.J., 

", 

, (197'8), 167, at 169: UN Doç::s. A/AC .105jc:2'7SR v 3J5 
(19132), '2 -and 3, UN Doc. A/AC.105/C.2/SR.377 (1982), 

'.2 and 3 (USA).; Fer~er, M .A'. , ,"The Use of the Geo-
s:tationary Orbit", XX, Collpquium, 1977, 216, at 

.-217; . Gal~oway, J.F., "TelecoI1U11unications, ~ational 
Sovere~gnty and the Geos,tationary Orbi t", ibid." 
226, at 233; Gorbiel, A., "Le statut de l'orbite 
g~ostationnaire", ibid~, 238, at 239. 

" 

" 

, ' 
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, , 
The eart:.h' s gravitàtional force is aiso a_ primary 

- , 

~actor 1 for the e"Xis'tence of aIl other satellite érbits ' 

" (both '~eostationary and non-geos.tatiQ~ary). To, app1y 

the, test of 'exc1usiv,e gravitational forcè'of t~e ~arth' 
, ,c ~ ~ • 

• " 'i _ " ~,." ~ 

,to à11 non-geosJat~onary sat~llite orbits .wou1d lead to " 
, - ,", l , -

the conclusio,n ,that t~ey arS! not a. part oF outer spa ce l , 

wh,ich is' 'hardly acceptable. Simi1àr'ly 1 it is diffièu1t 
, " 

to .,ic~ept the assertion that the 'g'eostationary orbit' . 
, 1 • 

" , ~ay not be part of outer space. 

, ' 

Having recognized this f.::ct'~ i t iS: evident that 

, ,the Outer Space Treaty of 1967 mus·il b~ applied . 
. , 

However 1 signatories of th,è' Bogotà Declaratlon denied its' 

.applicability to the orbit, stat~ng th~t~ 

9. 
J 

.' 

There is no ~alid'or ~atfsfa6tori 
definition' 015- outer s,pace whioh. may 
be advanced to support the ar,gument',
that the geostationar~ prbit i~. 
inc'l1,lded in Outer SDaèe .,9 . .. .. 

-, 

" , 

See Bogota Dec,l,aration, op. -cl. t., supra note' 3. 
The Declarati'on '. further states that the "la'clc 

," df definition of outêr ~pâ.ce. in :the Trèaty <ilf, " , 
1967, " " _implie~., that Article Il (which .prc?hibits 
national ,'appropr-iation of outer, space); should, 

>, > 

not apply't'a the geostationà.ry oroi t and, 
therefore,' does nof affect ,the' right 'o'f the 
equatoria1 states that have' a1ready ratified thè 
Tre~ty". Sée al,So UN Docs. A/A<;.105!PV.j184 , 
'(1978)" 16-29 (Colombia); A/AC.l05/PV;.181 (1978), 
58 (Ecuador); > A/AC.105/PV~184 (1978) 1 72-73 
(Kenya') ; , A/~C.I05/C.2/S-R.366, '(1~82),r 4; 
A/AC.105/C.2/S~.312"(i982) '14. , 

, ~ , \ 

", r ~ 
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, 
; It ii;, of cours.~, tr'ue t,hat there is no universally 

,,' 

accepted defini tian o'f outer space and that ,the. problem 
, 

'of the delimitqtion or, demarcation of air space and 
" ~ ,l • ,~- 1 

\ 

'~ut~!' space:i~'as old as the Space Age' it~elf. The 
, , 

search for an appropriate'solution cont~nues,both in 
l' ....' _ 

doctrine and international,fora, such as the UN Committee 
;, ' '1'0 

on the, Peaçeful Use's, 'of Outer Spa,c~ (COPUOS),. U,ntil 

196 7, COPUOS v/as o~ the opfnion that the,' boundary 

probl,eln did not' :n<=:ri t priori'ty COr:lSi'd~~atio~" be,cause 

the 1ack ,of demarcation' between air and outer ,space did . , 

ID,. The bound~ry issue has been' discussed extensively 
in legal li trer~ture, see gèner al:ly " , Gorbiél " ' A. , 
Legal, Defini tion of -Outer Space, qni versity of 
Lodz, 19-80); Çheng", B'., uThe Legal Regime of Air 
Spgce and Outer'spaçé:', The Bounda~y Ptoblem. 
,Func:tionalism ,versus Spatial~sm: The Major 

, P r emi 'p e s Il 1 V, !\ . A • S . L., ( 19 80), 323' et s eq . ; 
Background Pq.p~r on the Question of the Defini tien 
and/or t'he De1irrti tation pf, a,uter Spàcé, UN Doc. 
AjAC.I05jC.2j7/Add.l" (January, 1977); Goedhuis, D., 
"Sorne Observ'ations"on the Prob1ems of the Defini tion 
and/or 'th'e Delimitation of Oùter Space ll

, II, " 
A.A.S'.L., (1977) "287,,et seg:i Matte ç N.lY1., Aerospace 

l, Law," (London a:nd Toro~to, 1969-), 13-74; Ogunbanwo,' , 
'0.0., International Law ~nd'Quter Space Activitie~, 
(The Hague,' '1975) , 50-"59; Lay: S.H. and Taubenfeld, . 

H . J ", 'The Law Re1a ~ing, ta Acti vi ties of Man in S pace, 
(Chicago'and' London,' 1970),36-62; perek, L., ~
"Remarks on Scientific Criteria for the Definition, 
of Outer Space", XIX, ~o11oquium, (1976), 185-195;,
various articles by Almo'nd, Gorbie1, DeSaussure, 
Smirnoff, and Stoebner ..:Ln XXI, Colloquiurn, (1978)'" 
77-108, and by Ma-tte, "Haana,ppe1, Slbup,.Rosenfe1d, 
and Safavi in .XX, Colloquiurn, (1977), 47~72; McDougal, 
Mo S." Lasswe1.,1, H. ï?, vlas-iç:,' X.A., Law and Public ' 

,Order in Spacè, (New Haven ~aI'ld London, 19.63'), 
'323-349; Zhukov, G.!:>.', "Delimitation of Outer Space", 
- XXII,' Colloquium, (1~79), ,221-223; Re:eort of the 

Fifty-Eigfitfi Conference df the I.L.A., (1978), 159-
185; Jenks, C.W., Space Law, (London, 1965),,189 
et seq. i Lachs, M., The Law of Outer Space," (~eiden, 
1972); 55 et seq. i Report of the lifth-Ninth Conference 
of the I. L . A. 1 ( 19 80), 16 8 et s,eq. 

, ' 
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, , 

, not Greate any particular problems. This was no 

doub~ - due ta the fact that the two ;pace. po~ers \'J'ere 

dominant in COPUOS and ,it was not'in 'their interest ~ 
.. ' 

to have DOUndaries which might restri~t their freedom" 

t . t Il o get l.n ,0 space. In UN General Assem1:;>.ly- ReSblu,tio'n 

no. 2222 '(XXI), the Outer Space Treaty wàs recorfimended 

-ta members for signature and rati~~qation, and 

COPUOS request~d. t~ undertake studYl o'f the boundary 
, " 

prob1ern. The Scientific and Technical Sub-Committee 

"-of COPUOS, reported- i? 1967 that 

it is not possible at the present time 
to identify ~cientific or technical 
criteria wh~ch would permit a precise 12 

and, lasting defini tion of outer space ~ 
. -

Il., éh'eng, ibid. 1 324 ~ 
'" -,--, , 

12. Of-ficial" Reco'rds of the General Assernbly, 22nd Session '" 
'''. UN Doc. A/6804" Annex II, para. 36. A recent study 

on the phys~cal bases for defining a boundary '. 
between, 'air and outer spaee also concludes that 

- "there ,in fa ct exist no physical bases which- might 
be used as' a' 'sound and absolute reason for defining 
a boundary between, air space and outer space ... 

. The notion of a 1 bounâary 1 i6 simply a human1y. . 1, 

conceived constraint,:~ossib1y a matter of convenience 
or a'means of 'controlling conf1icting human obJect~v.es. 
The definition~must therefore be sought in human 
term~. In terms of human experience this means 
that such a definition,is an act of wilful desire, 
an arbitrary decision and the answer must be 
achieyed throùgh well-known processes of hurnan 
decis,ion-making', in suéh cas~s. Suçh decisions 
may be achieved on social; cultural, economie, 
historiaI, and political grounds ~'an act of 
co~lecti va will, throug,h ri;€gotia.t d agreement Il ; 

Mishra, s~ and Pavlasek, T., On ,he Lack of phxsical 
Bases for Defin-ing a Boundary Between Air ,Spaee and 
Outer Space, Centre for R€sèarcn of Air and Spaee Law, 
McGi11 university, Montreal, SSERCC,doc. No. 20 (1981), 
23 (also pub1ished in Vll r A;A.S.L.~ 1982, 399, at 412) 

1 
, 1 

/, 

J 
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Thereafter, the Legal Sub-Cornmittee commenced discussion 
, t' 

of the issue in order to reach an agreement on an 

a?ceptable demarcation between air and outer space. 

It is still on the COPUOS agenda. 13 It is iri.terestin:'g 
/ 

to note that after the Bogota Declaration, in 1977, 
-

COPUOS added the If Questions Relating to the qepstationary 

Orbit lf to its agenda i:tem on "Matters Relating to the 

Definition and/qr Qelimitation of Outer Space and Outer 

Spa ce Activities", and has since beerr ~ealing ~ith these 

issues 
. lA 

together o." -

" ' 
~ 1- ,-

13. Seé-Report of th9 'Le~~l Sub-Committee (of the 
COPUOS) on The Work of Its TwentY .... Pirst Session 
(Pebruary 1-19, 1982) 1 UN Doc. AjAC.IO-5/305, 
(pebru~ry, 1~~2), 7 et seg • 

14. 

i 

. '. 
Ibid •. ~ It i5 also noteworthy that~ the UN General 
Assembly ip its resolution 36/35 of November,18, 
1981 requested COPUOS to study matters relating 
to the definition and/or delimitation of outer ' 
space and-~uter space activities, bearing in mind, 
inter alia, questions relating to the geostatio'nary 

. orbite Given the urgency of resolving these issues, 
thè General,Assembly wanted COPUOS to ailow adequate 
time for more in-depth consideratiop of" the se 
q!lestions •. pursuéj.nt to that resolution 1 the Le'gal ' 
Sub-Committee considered these matters, at its 1982-
session. -'Some delagations (USSR , Colombia, Indonesia, 
Brazil,,'Chile, India, G.D.'R., Romania, Spain, 
Mongalia, and Hungary) proposed the es~ablishment 
of an informaI working group but this view ·was not 

, shared by others '(US-, Italy,' UK and F. R. G. r. 
Gonse~uently, the wo~king group was not1established. 
For details, see UN Docs. A/AC.J05/C.2/SR.372, (1982), 
8-10; A/AC.105/C.2/SR.373, (1982), 4-7; 'l\/AC.105/ 
C~2/SR.37f!,,' (1982), 3; A/AC.1QS;C.2/SR.374, (1982)', 
2; anÇl A/AC.l'05(C~2/SR.377, ,(1982) 1 4 .. 

. ' 
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Tltfo opposing schools of thought have emerged in 

this respect: the so-called functionalists and 
( 

~patialisb~. Essentially, the functionalists maintain_" 

that" at leastc for the moment, tpe:re is no·nee~ to 
, , 

establish ,a boundary betwe~n air and, ,oUi:er' sp~ce ~ . Air 
, 

space and outer space are an aerosp~ce continuum ?nd 
. 

'activities carriE~d 0ut in it shoulÇl be 'governed by law: 
~ , 

according t9 their nature, i.e., .aerqnautical activities -- , 
, ' 

by' aeronaùti'cal law 'and' space ,activitiés by aer~space 

làv!. I~ On the othèr hand" spatlal,ists stress th~ ne.ed 
\. 1 ~ 1" ! 

~or a clear dernarcation bebveen ai;- and outer spacEi 1 

, since thèir legal regimes are cbrnple~ely different v 

~." in. the air ?pac~ ,ab ove' its territories, aild 

-, territorial waters, each country ha"s "complete" 
- 1 _ 

and "exclusive fi. so;'ereignt.y»:1.6 whiJ,e
Q 

outer space' is, "f 

• '! { 

- . \ ',' 17 ' 
free .for, exploratioI\ and use I?Y aIl stat~s. '''' 

15. FO'~ a' detailed aiscussion Q.f the ;Eunct'i<;Ifal ~ppr'o~ch, 
.,seEl.Matte, N.M;,~. cit., supra note; 10. 'Sse aiso 
statements of the ~delegates ,of the USA, the ' , 
Netheriands,,-and Japan- in.UN Docs. ,A/AG.'105!C.:2/SR.377; 
(1.982)., 2 and"4'; AjAC.I05jC.2/SR.375 (1982); 3" and 4," 
â~Gi A/AC.lOS/Ç.'2jSR.377 (1982), 6.r,espective1Y. , U 

, 1 ..... ..... 

16. _Article 1, International Civil Aviation Conventi9n, 
, ',signed at Chicago', 1944, 15, UNTS 296 (1948). , ' 

i 7. Article l, . The, Oute:t;: ,Space, Treaty, o{' 19 6 7, oP .. " cit.:, 
::ïupra' note 2. '. ;Ii:. is ,genera11y r.ecognized tha~' ,the . 
principle of freedom of outer space has in fact,. 
become an integral part qf g~nera1, internationa~ . 
law independent of any treaty; see ,infra Chapter. 
III.C. ; , 
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" 

Acco~ding to spatialists', delimi tation of outer space 

shouid b~ ~stablished, witho~t delay' 

o t.o provide a clear area of application for 
" l existing outer space ,la~v and to 

facilitate'further~development of that 
law, ta define the .upper limi t of State 
sovereignty, to ,safeguard,the secur~ty 
of nationa:l "air space, and to prevent 
disputes ~rising between states. lB 

. If i t is neçessary to establish a boundary the question 
, 

then arises as ta vlhat height should be fi:Jced for this purpose and 

according.to what criteria: 
, 

Various proposaIs have 

been pu;t. fo:rward, âmang ,them, gr2.vitational effect, 

lm-lest "possible perige.e of a satellite, the von r;arman 
, , 

line,' the Ïimit of air"flight, the limit or end of 
, ) r) l' ~ J 

the atmosphere,' and arb1trary h~ights such as 100 lem. 

from the equator or on~-huri.âredth of the ".earth 1 s 

ra.dius (64 km.), etco 19 

While ,there is no agreement on 'this question vlÎthin 
. 

COP'VOS, a t'rend can be seen to'wards adoption of the 
" " ' 

18. 9N Doè. AjAC.l05/405, (F,ebruary, 1982),'9~ Cheng' 
is' aJ:.so of 'the opïnion that. "the establishment 

- of a precise' legal frameworJc, consonant· vlith the 
, . basic principles of, internatio,nal law, for the 

future - acti vities of states in outer space vlill, 
it is still believed,' rernove a sou.t'ce of potentially 
dangerous 0 conflicts between statès, and furtheE-., 
more afford sorne safeguard of thê rights and 

, ,( . . 
intere'sts of non-space powers wh~ch otherwlse , 
are likely .to be eroded b~' ~ncïpient, customs based 
on the at present almost dornplete' freedom of action 
of the space powers". Cheng,~. cit.. 1 supra note '10, 
358. ' , 

19 .. Cheng 1 ibid., 324-'325. See' also Report of the Forty'
,Ninth Conference of' the I.L .'A!J 1960, 26 'r-.265. _d. , \ 
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spatialist approach. Sorne states which originally 

belonged to the functionalist school have changed 

positions and now express a prefer~hce for delimitation. 
" '-

'.' 20 21 
The outstanding examples are Belgium and the USSR. 

More important from the perspective o~, ,this' study is 
t~\ 

the view held by the functionalists, who, while seeing 

no need for a precise boundàry between air and outer 

space, still maintain that use of the geost~tionary 

20,. UN.' Doc. A/AC.I05/C.l/L.7~ of Maré'h: 23'~ 1976. 
(A Working paper submitted by ,13elg~um 60 the 
Scientific and Technical Sub-Committee of the COPUOS). 

, 
21. UN Doc. A/AC .10S/e. 2/1 .121 ("Approach to the Solution 

of the problems of the Delimitatiôr}:,Q:~ Air Space 
and ·Outer Space") submi tted to the Legal Sub-

,Committee at its eighteenth session (1979)"by tl?-~' 
USSR.delegation. This approach'pràvides that "(If 
The region above 100 (110) kilorneters' altitude from 
the sea level of the earth is outer space. ,,(2) 

'.The boundary bet1l1een air space and outer space 
shall be subject. to agreement among'states and 
shall subsequently be established· by a tr~aty at an 
altitude not exceeding 100 (110) ki10meters above 
sea' level". The report of -the Chaüman of the 
Space Law c'ommittee at the 58th lIA' Conference' . 
also states that a "very great maj ori ty of States 
declared to faveur a spatial ~pproach,toward solv~ng 
the problem of de,fining,.the ·scope, ot. applicability 
of 'space law" (in"fra'no·te·'22,' 176). See also"the -,' 
statements of repliesentàti.ves·, ~f.' .various' States 
ta the twenty-first sèssi0n 'of, the' Legal, Sub- , 
Committee. of the COPUOS, in' UN n9cs~' -A/AC ;'105/C .2,(S'R: 
366 (1982),'2 (Mongo1iâ):,l.bid., 3' 

, . 
J 

l. 
.: 
, 

.c' 

" • J 

(Czechoslovakia);, A/AÇ. i6 SIC. 2/SR'~ 368, '(.1982.), 3 '~ 
(Bulgaria) j', ibid~', 6 - (Vïet Nam) i • .A!l\C:'lOS.jC.2/?R..'J69" 
(1982) 1 3 (Indiah . A!.AC.>:J-05)Ç.2/SR:372, (1982),. ." '. 
6 (Ecuador); A/AC'-:C0,5/C.,2/SR.'373 r .'(1982);·,3 ' 

J, 

(India)i ibid., S.and 6,.(USSR); ibid'.~;i' ., 
(Romania); A/AC.10S/C':2/SR.3}5 ,.(1982) ,04' .(Indoqesia)'. 
It is interesting tq note "thàt aIl these Stàte~, -
except Indonesia, e~~reésly fteç1ared pr~ference ' 
for a 100 or 110 km •. 1i!Ù~t';for the upwara exten~ 
of sovereign pi,r space'; .a,s proposea by tlie Soviét 
Union. ... '". - . 

, . 

... 

',-
". 

\ ., 

-~~'-'~: 
, .\. 
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pr,bit constitutes an outer ~pace act:lvity whiLch i8 
, ' 

gI.overned by the pr~n~iples 'and r\1fles of aerospace . 
, " 

law, including the Out'e~ spac:' Treaty of 1967. ',.A.l th<:>ugh -
( . 

. there is no agreement ~m?ng spatialists'as ta a, p~ecise, 

boundary, the geos:tationary d~bit is v\ie;;'ed as"part, of 1~ 

ou't:-~r space. 
, " 

Accarding to Chehg l ,by applying "-t::he 
, , 

lowest perigee 59 fat ach~eved PY' ap unchal~en~ed 
. . , 

satellite" test, 

bne_ can sa·j- that at 9;6 ldlome'tres, one' 
is definiuely in outer spaee •.• the 110 
kil0ll}etre linè should satfsfy aven the 
mostsceptic~l. AboYe this height one 
-is definitely in outel: s.'pace, ,according 
to lex lata. 22, ' " . 

. 

1 

The conc1usiqn t~at' -the' geo~$tatioI[a~y, orbit 'ls part- of 
, , ...J ~ 

oute,r space is lu.rther impported by ·the follotvlng 
- 1 , 1 

, \ 

\' 1 

22. Cheng l' B.:, .Gp '.: "edit. 1 supra note 1--Q'" '356_. ' 'S,ee ,a1s9ll 

JJ 

• 1 

,- , 

-\ 

" 

1 

~ 

l' 

,,'Ogi.mb.~v]o, ;Q'~O,. 1 0E: 'cit., supra, note, 101' 5,8,; 
Report ot.· the Fifty-EightIi, Conference. of the . ,D , : 

,I.L.:'A.; (1978), at 2;, I,jthe space gt and. above the' 
altitud~ of about,110 km. above sea'levél has ,bee!ll 
growingily' ,'àaknow1edged by states_ as weIl as: by , ' 
experts in the fi€t1d of" outer ,spacé activiti:ès 'as. ll 

. , outer. spa,ce" , ' ànd: i.bid. 1 at : 1,70, according 'to 
H~rcieg.:" nOyer ,t'he ~ast- twènty yêars " states' / " 
.h~w~, t.acitly.- 90,n's~nted to sate11ites,.withd~iff~rent 

" ,perigees- ~+ying over their.territory. ,This long~ 
.- term conduet b.,a$' fprmèd the basi$' of: a custbmàry , 

_ . r\.ll~_ .o,f, ,interna tiona1 . 1.aw" .' Bee aIsQ, McDouga1, 
, , " ':" M. S'.', 'IThe Em~iÇj±ng' customary Law of Space", 5 8' - " '", 

.. ' N.W.'ù~L·"Rév.. (196'8),618; 'Lày arid·Taubérifeld; 
. , ~qit. 1 ..... süpra ,hpte '10, . 73, 'Èùsak, J., op,' cit. r 

s)lpra l'note' 8,: at 16 ~;. Gorove, S: ( OThe Geo- . _' ,(J . , 

1) 

, 1 • 

1 

.> .. ' st~tionary ~:i::bi:t::, I,,~ues, of :Law· and' ,P,:,l~,c~"; 7 3, 
, , ,." . A. J • L'L., ,1979 , 444" a~ '447,. ' ,The de:b,n~ t~on. of'.a ,', 

" s,p?i:ce ,stati(:;m~ (i.e. a, ràdio.,station "located,on an u' _ , 
. . ;' " object whfcn is--neyônd, is intended"to go qeyqnd, or ·has 

H~( 
( , 

'been 'l:iéyond, the. mqjor 'pox:,!:ion of- th~ Eartn '~ atmospherl=",;' 
"Eadi'o Reg.ula~iç)Ils,:1982, N'ô.' 61 also ~uggests a_bo~ndaryw ,I~', 

. . bet'wèen '.air p:nd oute.'r sI?ace and ,has already been ,;-,'. '-
• f .~ • ' 

; 
.' ,',' . c:.-~~eed upon by 'I:rU, membe,! countries. ,_ 

.! 
, , . 

, , 
. ' : 'L 

.' 
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1) Atl sab~l,~~tes (bot9- in ';t:l)e ~eostationary and non-
'... (- \. - , ..,~ ~-
geo13tationary orbits,) use t_he radio frequencies 

; . .... - . .., 

" '~llO<i!ated- to spa~e' s.eJ;vices: in' the RadJo Regulations., 'r 
. \ 

Thls,j~piles that member states .of the ITU' (i~cluding 
\ 

ft~ates patties tc'the B09o~a Declaration) recogniz~ and . , ' 

,~ccep:ç the fact t'hat aIl satellites are in"C;uter space. 
".1 • ,_ • 

2)~BO~ s~per ~?wers eon~i~er the geostationary orbit 
\ " 

to -be'part of outer space. 
1 , , . - ~ 

us al.ong with othe:r; The , 
Of -' 

, , . 
, ,'é}Cponents of, t~é functional approach, is of the 

1) 

. {] ,8,p~nion that 
1 - J. 

\j 

a't 'an ~ltitudè of approximately 3S, 000 
Km .-, the G90 (geostationary, satelli te 

, ,'orbit). (is) clearly 9ubject to the 
provis~ons in the ~967 Outer Space 

\O~ T:reaty prohibi ting 'any appropriation 
(by claim of sovereignty and stipulating 

tha± outer space should be free fo~. 
, explorati9n~and use by aIl States. 23 

1 -

. The' USSR-" 'which previou-sly favoured the functional 
l' r ,. 

" app.t.oach 'but
q 
is nqw an ~dvocate of spatialism considers 

\ 
j , 

"ttle geost'a.-tïon,ary ~rbit situaté-d at an al.titude of 

" 

. \ . 
23. UR., Doc. A/AC.IO'5j-c.2/SR.377, (1982), 2. See 

aIso, :for simila'r sj:.àtements made in ~ the COPUOS '" 
b~.'the representatives of Qther~States, ibid., !, 

6 (Japafl) i A!AC.I0S/C.2/SR.375, (1982) ,-z-JUK): 
A/Ale. ros/c. 2/SR. 373 " (1982), 8 (Sweden) Î 

AJAC rl05/PV .185, (197'8), Il '(Czechoslovakia); 
AiAC.i05/PV.182" (l'978), 16 (-F.R.G.) i A/AC.IOS/ 
PV: 1·80,' (1978) ~ 31 (Belgium); A/AC .105/PV .183, 

. (1978i,,- 32 (Italy) i, ibid. ,. 74 '(Bulgaria) ( 
AjAC.I05/PV.180, (l97ar;-26 'US); A/AC.IOS/PV.182 
Cl97.fn, 7 (OK); ,A/AC.105/2-52, (1979){S (ItàlY)i 
ibid.,' 9 {Sweden)i A/AC.I05!C.2/SR.377, (1982), 

'2 _(QS},;, A/AC.l0S/C.f/SR,~j73, (1982) f 4 ,(G.D.R.). 

, \ 

'. 

" . 

" 
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about 36; 00·0 j(ilometres" 
. ' 

obviously lays in outer 
~ , 

~paCe." . 24' 
, , 

3) The ·true purp'o73e of the Bogota Declaration seems. 

to have been to exer~ po~itical pressure on, the . .., , -
-' . 

." " ~-

. 'few developeÇ! countries which are monopolizJng the , , 

1 

24. 

25. 

" . 
gè6s~at~onary orbite This is cléar from the Declaration 

itself which provides that: 

The solution proposed by the International 
·Teleeornfuunicai;:.ion Union an,d' the relevant 
docum~nts that attempt ~o,achiev~ a better 
use of~the geostationary orbit -'at shall. 
prevent its imminent saturatio , are at . 
present impracticable and unfa'r and would 
considerably. increase the expl 'tation costs 
of, this J:;esource ~specially for ~ing 
éountries that do not have equal technological 
and financial resources as

4
compared ta " 

industrialized countr;i.es, who enjoy an ~ , 
apparent monopoly in' the' 'exploi tation and 

'use of the geostationary synchronous.orbit 
.•• b6th the geostationary orbit and the 
_frequencie~ have b~en ~sed in a way that 
does ,not allow the., eqùi table access of the
devéloping countries ... Therefo~ë, it, is 
imperative for, the equ~torial countr'ies 
ta exercise,their sovereignty over the 
correspond~ng segments of the·geostatio~ary· 
orbit. 25 . 

UN. Doc. AjAC.105jC.'2/SR,.373, (1982), 5. 
The views of al1 states which favour the Soviet 
,proposaI are ,simi1ar i see '. supra, no'te' 21. 

Bogota Declaration" 02~ cit., ~ note '3. 
It is interestin'g tq note that a1th(~)\;lgh. no' formaI 
claims have been made by the Cana,dian Governmen.t, 
the. neéessity -for exclusive.ownership of certain 
portions of ~he geostationary orbit was proposed 

: for reasons similar ta tl).ose specified in the 
Bogota DeclaraLion, in a study on the Upper Atmosphere 

,and Space programs in Canada, by Chaprnan, J.H. et al, 
(Science Secretariat, Privy Council Office, Ottawa, 
Febr\lary, 1967). This.study~ known as the 
Chapman Report, pointed out Canada's "Unique 

' .. 
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According to CO.iumbia 15 representative at the blenty

fi~st session (1982) of tpe Legal Sub-Cornmittee of 'COPUOS, , 

the ~ogota Declaration: 

geographical positï,9n." and "Canada ',s struggle 
to retain an in~lependent identity while at' the 
sarne time providing àn acceptable standard of ,< 

-li ving for J. :ts' people" (ibid'." .·4).·. S'ince "the 
- \ " ... -:---r- .i • 

space available for locatl.ng synchronous, 'communica-
tions 9atellites is limited, 'and.Can?da has a'clea~ 
claim', to a reasonable number of positions, for , 
'dofnestlc communications ,satellites'!, tibid~, , Ill), 
the study recommended, "that Ca~adian rights 'to, , , . 
st'ation satell·ites in the synchronéHis 'orbit> locatio,n$ 

'between 750 W and 11SoW ;Lol1gitude. be estë;l.Qlished . 
by internatIonal ag,reement arid ta'ken up by occupa~ 
tion within a reasonable tirne'! .(ibid., '112). 
This recommendatlon was mainly ·based on the study's 
view that "space 1.:i.~1 àt the· p'r~'sent time _(Le. 1967) 
would seem ta permit Canada the right .to lay claim·' 
to'a piece of this sky (the geostationary orbit) 
as_,-~ location for' sateJli tes for ~Canada 's. particular 
needs ... 
Staked in the near future, it could be 'used to 
,ful~fil ,Canada~s particuiar and distinëtive 
requirements. Ownership of thïs -property wpuld 
give Ca~ada due bargaining-power in:the evolu
tion o'f an overall dotnestic satellite l'v. servi~e 
for aIl North and South America'. Thi$ territorY" 
should be treated a~ prcidently as Canada's ~ 
water resources. I~ should"be shared; rented 
or sold on],y on .terms thébt are good for Canad~" 
(ibid.,' 86) . Iw; -,--

li 

,."'\.' 

" 

• i 

,1 
-__ 1 
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sought to ansure genuine benefits for " 
the international community as a whole, 
~hrough equitable utilization of the 
geostati6narY'orbit in' such a way as to 
take into account the needs and safe
.guard the rights' and interests of the' 
developing ~ountries in the variou$ 
region& of the worLd. It was for that 
reason that not only the equatorial 
countries, but the developing world 
as a "'Thole, had been urging, wi th 
ever increasing emphasis, the need to 
update 'the 1967 Treaty. Only in that 
way- could a more equitable, harmonious 
and consistent body of space la,., be 
establ:i-'shed. 26 

The concerns 8xpressed in the peclaration l ,·li th 

~. , 

, ... ..,1., \,.,,1 .... 

respect to sat'tra.tion ol the geostationary'orbit and the 
, 1 

/' .~".:: urgent need fo'r its more equitable use are also shared 

. b'y 6ther·' deveJ,op:ing, as weIl 'as sorne developed, ·states. 27 

'26. 

• .. ~ 1 

UN Doc.: AjAC.I05jC.2/.SR.366, (1982), 4. See also 
UN 'Doc. AjAC.I05jC.2jSR.372, (1982), 6 and 7 (Ecuador). 

For example, the delegate of India to the twenty-first 
session (198~ of the Legal Sub-Cornrnittee stated that: 
'the geostationary orbit was a' scarce r~source that 

...... ' 
, ' .: ' .ç 

- belonged to mankind as a whole and was being 
exploited b~ a few countries in possession of thè 
necessary means to pre-empt orbit and ~requency 
positions merely becau'se of the present inequitable 
first-comé., first-served method of allocation 

' .. 

" . 
'. , 

\ Il ... " .. 

'adopted by the International Telecommunication 
Union and its organs. The geostationary orbit 
should be allocated among nations on princip les 
of equify and justice based'on each country's 
terrain, "population densi~y, size and present and 
future needs. The allocation plan should also 
leave roorn for fùture developrnents, such as 
solar power satellites in,. the' geostationary 
orbit: " ,. . 

UN Doc. AjAC.105jC.2jSR'.373, (1982), 4. See also 
ibid., (G.D.R~); AjAC.IOSjC.2jSR.362, (1982) 1 2 
(Chile) i AjAC.105jC.2jSR.'373, (1982), 8 (Sweden) i 
AjAC.I05jC.2jSR.374, (1982), 3 (Spain) i 
AjAC.I05jC.2jSR.375, (1982), 3 (The Nether~ands). 

j-
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Ho~evér, the,,' a'Ssertion l that the g,êo~tationary 6rbit 
: ... l' .. J fi ~ , 

is not part of ou-eér space, and thus "not: g~verned by' 
., ~. 1.... _;,; .!' • ..... r. 

~ ," ..... 

the 1967 Outer ~paae Treaty, i~ 'equal1y',:rejeqtep' by' 
',' 

botth. 2-8 
} .. r.... or,. pl, ~ ~ ~_ 

Moreover",the.'q~.esti'or'ls'of'satùration Çond a more, 
.. \ 1" , • • 

equitaJ:>le +egim~ ô,f the' geostatio'nàry orbit; ,a~e ''u~r:e~at;d 
\ ' , 

to 'the question ~f' whetl1eor the ,or;bit i.s, in ~.uter~, sp'~ce. 
\\ .. .. _ ~ " .... - ,'- ~ ~ - -" 

.. l " J 

Altnough the signato;rie,s. of the DecUtration still ;;tflhere 
~ • ~I ~'). # • 

to sorne of' ~heir or~~tn~l, claims,29 a,change in attitu~~ 

28~ 

, ~ 

, 
29. 

"l '1 

, ' 

. Sée-UN DOcs'. AjAè.r05/C.2YSR.369, ,(1982')', 3 
(lndia) i ,A/AC.10'5/C.2/SR. 373,' (1982), 5 (USSR} i 

'ibid., '8 1 ,(SwèdEm);" A/AC.-10s/C. 2/SR. 375" (1982)," 
. 2 ,:(UIO'; 'A/AC.105/C.2jSR.377; (1982) 1 6 '(Japan). ' 

See also ,s~pra ,notes ~,3 çlpd 24. " '" -

.'Br'az.i1, COlo~ia, 'Eeuador, and' In'doné~>ia consider 
. :that the .issue of a ,de:Ëini tionjdÉüimi tation of' 
(out~r space,',is 'tied t,ogether,with the question' of, 
the· geostatipnary orbi.t; , See ,UN"Docs: A/AC.1Ô5/ ' " 

;C.,2/SR.373',', (1982), 2 (,Brazl1),;'" A!AC.105/C.2/SR. 3'72, 
(19'82) 1 2 (Brazi'l): A/AC.105/C.2jSR.372, (1982),' ' 

~2, (Indonesiël')' i ibid'., 4 {Coiomb:j..a),;, ibid., 7"' 
(Ecuaddr). Indonesï~ restated tha~ there'exist~, 

,a special re1àtionship' be.tween the geostationary 
,4 orbit ,an:d'.the equa,torlal states.,! "The fact that: 

pJ.?cing' a ,satell:i~te over, - sai the, South Pol~ , 
w0111d fail '1::0 prqduce t,he ,same effect âs 'placlnçL 
it over 'the ~q~ator meant précise,ly that 'a , ' 

'1 speqial-' ~Yiysi~al rélations,hip did ',èxist. 
Thé argument that'the geo~tationary orbit was, 
th~,proÏ?erty of the 'earth:as a 'who1e might qe' 
true in,~bstracto; but, u~fo~tUh~tely ~erhaps, 
the earth' s t'e,rri tory .happenèd ta· bE; di vidèd 
into 'sovereign states'. The 'logiéal èxùms,ism 
of the argument wou1d be'ta say tha~ the ' 
earth as a whble oelonged equë;t11y tb _êrl1 
states, something which was' manifest1y not 

.. the/case". UN Doc. A/A.C.10Slc.2!SR:377, (198:Ü, 8. , ' . ' 
" , 
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is becoming apparent in the face of- severe criticism. 
\ , 

Eçuador, for example, submitted that 
-

it would be use fuI ta delimit outer 
space by setting the upper lirnit of 

, air spaJe at an altitude of about 
100 Km. 0 

which implies that'it does accept that the geostationary 

orbit is part of outer space. Indonesia, while expressing 

sUPP9rt of the 1~76 -Decl~ratio~1 proclaimed itself 

prepared to cooperate with aIl delegates 
(attending the twenty-first ,sessibn of 
the 'Legal Sub':"Co~ittee of COPUOS) in 
seeking-to develQp a sui generis legal 
regime vlhich vlOuld promate co-operation 
and efficient, and equitable use of the 
arbit for national and regional developT 
ment: 31 . 

,Colombia judged, the Soviet proposaI to limit air space 

to an alti,tude of 100-110 Km. to be "ïnteresting". 32 

It is, therefore, evident that there is implicit 

. acceptarice of the fact that the geostationary orbit 

. is p~rt'of outer space. HeRce it ~s difficult ta agre~ 

with the assertion that the 

-' ' 

lack of d~finition of out60 space in 
the Treàty of 1967 ... implies that 
Article,II (which prohibits national 
appropriatiop. of outer space)' should 
not apply to the geostationary 
orbite . ' , , 

, 
It is submïtted that cOI)sideration by COPUOS 'of the -

,," question of delimi ta'tion ,and the geostationary orbit: 

30. See UN Doc. AjAC.I05jC.2;SR.372, (1982) 1 b. 

31. Ibid., 3. 

32. Ibid., 
, " 

, t 
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together, is inappropriate sinGe there is little 

doubt that the geostat,ionary orbit ois in outer s''paèe .,' 
- \.. 1 .. 

problems with respect to its limitations, sat.uratio~ 
" , 

" ," 
'and equitable access should be dealt 'with as a separate 

: 
.' 33 
~tem. 

B. ~egal Status of Outer Space 

1 

Traditiona~ international law, based on the 

p~ind .. ple of terrii::èrial sovereign,ty, determines, the 

legal status of anything located beyond the ~atiohal -

jurisdiction of ~t~tes~ ~ccor~ing to concepts such. as 

res nullius or terrÇl. nullius, rès communis and res 

communis omuiurn.34 .. Sinee i~ wa? genérally recognized, 

'"before- and immediately after th~' dq.wn of' the spacé 

era, that state sovereignty does :nQ~ extend upwards 
... .." 1 

limitl'esslY, concepts s'lIcn as re's 'nuB .. ius'" or terra' 
, 

,nullius were not conunonly used to éiesc'ribe 'She lega'r 
" 

'status .of ,?uter, space; 1 which wasjis considered free.c 

'. ' 

33.' This v±ew is oppos~d by the equatorial countries 

34. 

but shared by The Netherlands, Sp~in and V±et Nam; /: 
see UN Docs'. AjAC.;L05jC.2jSR.375., (1982), 4.; 
AjAC.l·05jC-.2jSR.374,~ (1982), 3, and AjAC.IOSj . 
C.2jSR.377, (1982),' 6; and AjAC.IOSjC.2jSR.368,
(1982), 7 respectively. 

\ 

Brownlié, -1., principles of Public International Law, 
2nd Edition, (Oxford, ~9'13), 179'-181. ' 

" . 

; . 

\ ' 

, , 
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'for use by aIl and incapable of appropriation. 35 
y 

However, the legal status of outer,space has generally 
, " . , 

';b,eeli equated wi th res _extra co~érci um, res communis, 

. ,36 h . . or res communJ.s omnJ.um. T e q.uestl.on arl.ses as to 
1 

whether these terms are sufficient to provide a complete 
\ . 

~ and lu~id picture 'oi the rights and oblig'ations of' 

states with respect to the use of outer space and' ,. . 
espec~a11y the geostati6n~~y otbft. ~n this respec~1 

.... l ~ • 

l::.hè advice of Mr. J'!:1sticè FranTcfurter. of. the-U.S. 

Supreme Court~is worthY,of note: 
, . 

One of ,the most treacherous tendencies 
in legal reasoning is the transfer of .. 
generalizations developed fOF one set 
'of situations to seemingly analogous, 37 

, ", ye~ essentially very different situations: 

lj , 

, 
-----------------
35. Wilfred Jenks thorC;lUghly reviewed the space law 

literature published before and after 1957 up 

36.' 

37. 

to 1965 and found that: "the general the~e that 
ou~er space and celestial bodies shou1d ~e 
regarded as free for exploration and use by 
aIl States. '0' and not subject to natlonal 
appropriation, tends, though with varying 
degrees of emphasis and completeness, to run 
through t,hém a~l": Jenks, 012. cit., supra',note 10, 
170. ' J '. 

J.enles, ibid,\, '98-99; Cheng, B., "The 1967 . 
Space Treaty", 95, Journal du droit, international, 
(1968), 532, at 564. 

-Frank:Èurter 1 ~,in Braniff Airways Inc. v. 
Nebraska, State Board of Egualization and Assess
ment et al., (1954), 347 U.S. 590, at 603. It is 
equally int~resting lto note Lord Mansfiel~ls 
warning t,hat "there is nothing in lavl so 
misleading as· a metaphor or an analogy" and . < 

Einstein's assertion that analogies have beeh 
"a source not only of the most fruitful 
theories, but aiso of the most misleading 
fallacies" , cited in Lachs, op. cit., supra note 
10, 21. . -- J 

'. 
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It has also been pointed out by Manfred Lachs that: 

It is true that sorne of these definitions "',' 
(concepts) have been accepted in other 
areas oJ international law. However" 
their application to:'o\lter space and 
ae1estial bodies i~ conditioned by a 
reply to a basic question: 'Is outér , 
space vii th the celeptial bodies a 'ching,t -
res within the meaning of the law?' 
It is this which raises serious d0ubts.' 
The term itself has rnany'meanings •. 
Municipal }aw qualifie~ res in. the context 
of ii;s institutions . .;.' in particuiar of ,c 

"t;,he, realbrights establish~d. Though-
the noti n has a<J.so been adoptéd by , 

" 'international law, one can hardly a-Fgue 
that outer space and celest~al bodies; 
though physically latêr may be reminiscent', 
of sorne parts of ,our globe, can bé en
compassed by ~his' term. ,None of them 
being ares" theY',can'not in fact become 
res extra-ëommercium or ,communis. 38 

, , 
Ta design~te th~ legal status of outer sp~ce as 

, . " 39 " res commun~s like, the high' seas - ~s" ~vel1 more doubt-

38. Lachs, M.', ibio.'" , 48.,rSee 'also Lachs, M .. ! "Sorne 
Reflections-OU-the State of the Law of Outer 
space",,'9, J;.Space L. (1981),3, at 9. ' 

" ~ 'f ' 

39. Analogies are often drawn between the high seas and 
outer space 'and both are considered as res cqmmunis 
,o~ res ,extr~ commèrcium, sèe Lay and Taubenfeld, 
op. ,cit., supra note 10" 56-58 i Report of the 

\ _.Forty-Ninth Conference of the ~.~.A., 1960, -
247. ~n this reg~rd, it is interesting to note 
Evèns~n's opinion, i.e. 'the "established concepts 

'of inte~nati.onal law are h~rdly adequate for the i 

s~lution of -the many problems Qf international law 
-and internat.ional poli bics ,which have been created 
by the opening of space ta human activities . 

. These problems are vastly Aifferent and 50 

entirely new in their many ~nd complex facéts.that a 
~oo narr?w'and,traditional approach based on the 
law'of the sea, on traditional air law, on the 
traditional côn~epts'connected with occupation 
of tertitories, etc., might hamper rather th an 
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since: 

1) There is a fundamental ,diffe.rence betwéen :the 

higJ:'i seas and outer space from' the vie~vpoint 'of thèir 

phy.s-ical nature, 
, 1 

~., "the sea hàs' a definite ~nd' 
, 

measurable ~ürface;' on ~he-o~hef ,hand, .space ~s 
, - '. , - ; io 

infinite - it is a vacqUffi and has no surface:" - Sea 
-~ . 

is material substance, while space i5 non-m~terial., 

, 
.' 

E~erything exis~s "in space, but ~pace itsel~ is without 

an obj~ctive nature. The u~e5 of outer space'and'the' 

40. 

promote thè development of a rationai space law • 
• . . What mankind must. stri ve for in .developirig 
the international lavl of space is' to avoid' a' 
repetition of the many and catastrophic, blunders 
which have burdened traditional'international 
law and international politids, based on the 
concept of nations and national ~ov~reignty": 
Evensen, J., "Aspects-of International Law 
Relating to Modern Radio Corrununicat·ions JI, 115' 
Recueil des cours, 1965" (II), 475,' ~t 55,0. 

Matte, op. ùit., 'supra note 10, 49: 
"unfortunately I,"tFie analogy '(between high seas 
and outer space) is more romanèe than. sci~nce. 
The sea, a.s relates to pe:-tineni;: law; is\a 
surface of two dimensions i ',spac;:e is a tl~ree 
dimensional volume within which man operates. 
Time itself contractsi gràv.~ty ceases. 
The 9hortest distance between, two points :is . 
a curved linei navigation, as used on earth, . 
is meaning1ess: 1 • ' 

Prevost, "Law of Outer Spél-ce - Summarized", 
19, C;Lev. State Law Review, 1970, 59,5 1 , ai:. 

. 601. 
( , .. '\ 
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" '<1.1 high seaS are also substanti~lly different.-

.' ' . ' 

'2) 'If' one· equates pre's,éntlY lcno\"n or yet to be 
l , • 1 ~-" • , , l '" . 

discovered islands 9n t,ile J,ügh. seas' \'1~ th th~ çeléstia,l 

DOdies., there is. a, cfea~ incons i~tèr1cy bet'Vleen the ~~gal 

regimes by t-lhich th,?y. are gçverned. 

, , ' 

. to place in orbit 'around 'tthe eàrth,.·"any objE;:cts. carrying 

. nucléa7" ~-veapons ?r any other kinds of t'leapons' of mass 

d~st!:uction" install such l1eap~ns op celestial podies 
~ • ' t ' "," '- : .. '" • ..... ~ \ 

?r'station,suc~ ~e~pons.i~ out~r space in.any other 
, ' , 

, 42 ' 
ma1J.ner • ". , No sucIJ. prohibi t,ion ex-ists "in t1].e layJ of' the, " 

sea-. 

\ _ "" ~ J 

, -

c J 
J 

4).~he l~w of thé high,seas eyolved in ac~ordance 
" , 

with the ,r~alities of its ti~e, whilê the,law' o~ outer 
.... J 1 - 1 

spae:=., is of much ~ore ~écent o:t;ig'in ~né1, i's be'ing '. 
/ " ,~/. 

", • G 

developed àccording to ,the ne'eds an~ ,realities of the 
, ~ "" 

~, , , 

present'day wo~ld. ' However, 'the main diffi~ulty'i~ 
1 J • " ~ 

equat~ng the legal 'ragime or;' the high > seas , .. 'li"t:h ,that, 

G.f oute:r: space', is of'"à more p;ractical' natur~, ~. ,:,,~:t: 
" " - J ~ " 

l , 

41. Lay and Tau?enfeld, op: cit.,,: supra note- 19, . 
57. Goedhuis; D." in Repor,!::'Jdf, the Forty-Nj.nth ,,', 
Conference of the I.li.A., '1960, ,2,77_.' ''- """ 

42~ ,The autér Space Treaty of '19.67, op. cit~" 'supra 
note 2) Article nT',' 
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, vlhat; stage-or time should the l·ën'l of ,·the. high, seas. 
~. ~', ..., l ,..... • I,i • • 0<"' ___ ~ , ... 

be app~icable ',to" outer. space., " ,; , '. 
• ~ - 0. •• ~ _ ~ lI, : • 1", . ~ " 

{ , ~ . . . 
'of these d,?maines, c,ou,ld, e;,pJ.:a'~n . so~è' aspe.~~n 'Of, ~he 

l' , 

" legal" rights andduttes of stàtés,. There' .may be 'c~:r:ta:in 

similarities bet\-Jeen the 'respecti~e ~ég~l, regimes/status 

but s~ch si~Jlarities >do>·~~t imply sam~~ess in tot~.t2,3 
The çievelo.pment "of a legal r~gi.me for one cou Id also 

influenCé" the development of an appropriat'e regimé 

for ,the 0ther, but each should be c~nsidered and 

ointerp~etëd. independently' and in~ the, co~,t'ext .~f" ??\~",' , 
r'2/~J" • ,~q ~ 

acco~d;Lng ,to .. t!Le respective issu.es -involved.· , , " , 

! "., "1 
" " The' 'rig~~s a,rd, duties of the \st::~: .~i th' 'respe.ct : ' 

~o" ~~~~'s~ to arid 'use of' the' geost~t~~n~:y 'orb'it must ',' .' 
-,,' \ .... 

-, 'b~', èoni?idered pri,mar,ily ~rccorqing: to the Un., appliéabl'è 

to outer space; ,::ather than fn 'the light.'of àbstraèt 

concepts apd SlnalogiEj!s appl.:j..cable, tp other areas: ,. , 

43. 

/ 

(. , 

Bridge; R.L".; "InternationaL La\-l and·~ Mili tary " .. 
Act:ivi.ties in. Outer Space" 1 13 (4) !. Akron Law ... ' 
B.evie\'f, . (Spring, 1980.), 649 f at 6&2 ~' ·'The, ' 
·legal, .regime of hig'h seas -cq,nl'!0t bE?' ad9pted'" . 
in této in outer space". ',See also' AldricJi,.:A. 1 

Law for Outer Space p" (unpubl ished) 'doctoral t.hesis -
submitted to the SC,hool. 9'f Law, New'YorJê University,_ 
1966" 107· i ' Goedhuis 1 ~: ciE.: s~pra note '4i '," . " , ~ ,~ .: _1· 

\ .: 
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Outer spaqe and çe1est±al ~bodies are 
to ,be vf~"le~ ,as spht?res" <;>:e-' states 1 

-activitiesi as' an environment '- " 
subjècted to a- sp~çial l~Qal regime 
anà enjoying the particular 'protee.-
tion of the 1aw.4~ '"' 

Various ôut~r space t~eati.é~', 45, :t~~~thei wi th ,'certain 
~ -' -

other ·international agreements' such as ,th~: 1913 ITU 
'. 1. 

Convention app~ïcàb'le' to :,?,üter spa?e act;ivities, m~1.~e 
" " , , 

up this " spetda'l ,l:egq1 J;~gime". The most impQrtant is, 
, l'... J ... ~ • .. !. _..... _,1 _ ~ ... 

., 1 

refer ,t,?: concepts suc,h ,é!s rès extra commerei1lffi-.. or res 
~ J.~ • ~ 

communis, -,but rath~r ,contains provïsl.ons, which' sèt out i.n 

precise fashiàn the legal 'st'at~s o~ 'Oute'r space-,and. the - , . 
celestial bodies. 

" , 

44. 

" . 

.~ 1 ._: 
" , 

... ~~ \ (" .. ' 

'LaShs, op. cit., supra not:e, 10 (€!mphasis added). " 
See also 'UN Docs. AjAC.IOSjC:2jSR.333, ,(1982) 1 

2 (Brazil) i AjAC.10SjC.2jSR.375,· (l'gsi) , 2 
(Hungary) ; .. AjAC.105LC.2jSR.377, (1982) 1 5 ,(F:r;ance),. 

• •• ,\ • 1/' 

rrr~aty en ;Legal ~ri~ciple~ GoverrÙn<} 'the i'c:tiivit.i~s ,: 
of States in the Explor.q~ion and Use,of Oute~ Space, 

: includ,i.ng ~the Moon and Other Celestial Bou'ies, 
19 ~7 . (610 UNTS 206); Agre~me~t ,Oh,' i7he R~sc~e. 

'of Astronauts, Return of Astronaut:s, and. Réturn " 
of Objects"Launched i'nto Outer Space, ,196'8 '~'672 

,,<UNTS 119}; ." Convention on Interna.ti6nal-Li~bi1.:i:..ty·" 
for Damage Caused by Space Obj~cts,' 1972" (2'4 UST 
2389); Convention:-cin"~egistration of Objects ' 

,L,gunched il).to, Outer s)p~èe,r, 1~1 4.', ('UN"Generàl ,-
Assembly Resoiution 3,2,35~of 1974) i 'and 
Agre'erqent Governing' thè Activitles of 'St'àtes ",. 

, on thE;! Moon and Otl1er ce.les,tia1 Bodîes, 1979 
< ,', , '(UN General Assembly Re~olution 3.4/E?S,·,o-f 

, Dècember 14, 1979). , . . ;" 
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ar,!:ici~ l'' ,and articlè II,, which èstablish th~ g,eneral . '. . (..:3 " 

. , 

" pri'ncipJ:es 'o,f inte~national spa:cé, l~~~. .~ccdrdïngly, 
t, .• '",- .' 

the ge~s~a±ionaiv orbit - an tntegral 'part of 

" 
, H ~ ' .. ' 

, -
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ôu~ei s~ace ,- is, yiewed as an international resource 
, , 

which,is fre'e,for exploration md use"b", a,ll states on 
~. ..... ~ .. 1.:~ 

o ' 
-a,basis 0f èqualitYl and~i.s not subject' ta national 

l ' 

" ", '.': 46 
.appropl:"~at,1.on. , . 

, , 
. C., A Special Legal Status' 

" 
The distinctive naturè'oÎDthe geostationary orbit 

, ; 

is due to ~ ts, unique advantages which may, not be deri ved 
i .' , 

" , . 47 C) 

from the t;lS~ oflother orbits around the:J earth; , For 

46. For de'ta.:!-ls·, s'ee infra Chapter III.' 

47. Dudakov, B.G,., '''Ini;ern~tional Legal Problems on 
the. Use of the Geostation'ary Orbit", XIX"ColloO'uium, 
1976;' 406 at, 409: ,IIBecause of: the extraordlnary . 
features" of t:he geo~tationary orbi,t, , :i,.ts legaI 
regime' needs special regulations".1 .The g-eostationarv 
sate1.1ite orbit lIis a. uniaue\::,natural resource of .. 
vi tal importance to a variety of 'space 'applications ": 
Report 0 i the Conference,' UN 1; SPACE -, UN Doc. A/CONF. 

'IûÎ/10, (19 B2), 69" para. 277. ,The 'Science Coun'cil 
, of, Canada, which recornmended the establishment of 
'~, :domes;t1c telec:;onuntin~cation sate11~~e system in' 1967, t).' 
stressep that "there :ts only one orb~ t for geo-, . 
stationary "satelli.tes, apo. in due course i t cO).1l.d 
becoItÎe' overcrowded" :' see; Science Council of" 
Canada, Report no~ l, A ,Spa'ce' P,rogram for' Canada, 
J~ly ~967, 28 Cemphasis added). lI~he geosta"!=~o~arv . 

. orbi t' (is) wi thout any doubt' a phenomenbn 0(';:' a comolex 
and unique kind 'and offer (s) consi.derab1e advahtages 
bath for scie~~if~c' purposés and for many.a~D1ied 

. " ~ uses o.f oUt:~r srace": UN Do'c. AjAC.105jC.2jSR.377, 
(1982),6 (USSR). '.See aIso, Jasentu1iyana, N., (. 
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sat~llite t~lecornmunj:~ations, the use' of any other orbit 
, . 

vl~uld requi~e 1I~,cceptional 

, 
" 

\J ,~ ..' .' 1. 

~t has.'been referred'to as 
49 

a "priviULeged port'ion Qf ~pace~;., 

~he mere fact thdt it has been soecifically dec1ared a 
~ " • D 

\ I",j r J. c 
"...r , ' 

a;rticle ·33 (2) of the" lTU 1imited naturel rèsource bv ." -, .. ~ \) . ~ , 

. 50,. 
Conyen~J.on, J.s 

. ~ . 51 
indicative èf i ts' specJ.a!l: nature., 

48. 

.49. 

, . 
, 

'in .:rasentuliyana, No and Le~, , RoyS. K. ' (ed. r, Manual 
on S)?ace Law, Vol. l, (N.Y., 1979); 195, at 200; 
A:r:mstrong,- ibl.d.i UN Doc. AjAC.l05/259 (Januarv, 
1980) ; . 8; Soroos, M. S., '''The Cotrnrlons in the Sky: 
The Radio Spectrum: and GeosYvnchronotîs O,rl;>i t as Ispues 
in' Gloqp.l POlicy",. 36, International" Organisation, 
'(Sun1mer" 19,82), 665, at 667; Armstrong, C.A. 'f 
"Present anc~ Future Impabt' of Techhic;;il, Economie, 
and Organizational L\spects 1;', X,. C01lÇ>Guium, 19-67, 7,3, 
at 74; Estrade, S .. , "The Utilization of Suace as a 
Source of Energy for the E'arth", XXl±~["; côlloquÜun, 
1915, 7, at 12':-13: Von Kij.es, V., "The Légal rStatus' 
of the Gebstationary Orbit, introductory Report"', 
-XVII, ColloGuium, 1974,27, at 2~1 Gehrig~ J~J.,' 
'''Geostatioriaty Orbit - Techno1ogv and La~r", XIX,' 
Colioauünn t 1976; 266, at 273" See 'also, supra 
Chapter l. 0 

UN Doc. A/AC.,lOS/50, (Feoruary, '1979) ".para. -3-1. 
See aIso A/AC .105/20.3 . (Augt;st , 19'77)', 15. 

" . 
UN Doc., A/AC. 105/62', , ! (June, 1979)',3-40 

50. For d~tails; see infra Chapter IV. " 

51. 

" 

Spec~al 1egal status of the g~ostationary Qrbit 
. could further be inferred from: (1) various Radio 

Regulations ado?ted to specifieally regulate the 
use of the orbit and giving dominant status ' 
to geostationary satellites (e.g., see article 29 
of the 'ITÙ Raqib Regulat.ions) i, and' (2)' ,from trhe 

o 

fact that a special WARC' is convened, to be held'in 
two sessions in 1985.and 1987 to guarantee in , 
practice equitable ~ccess to 1;:he,'-geostationary orbi t. 
(in addition to the radio spectrumJ 'by aIl eo.untries 
(see Resolution ,3 of the Radio Regula~i~ns, op.cit.). 
Sèe also, Wiewiorowski, K. " "Legal aJ'ld political ' _, 

, problems of' the Geostationary 'Orbi tU'i XXI, Colloquium, 
1978, 34, at 39. 
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This.fact has beèn,almost unive~saily recogniz~d 
, ,\ . 

(L,El. by t.h~ 155 ~ernpèr coùntries' of, the ITUt; .hence F 

the néed for an agreement to regulate its use in such 

a wa'y th9,t' aIl countries may have access, and may thus , 
, 

'derive ~he-benefits offered by this limited natural 

resource - the province of aIl rnank;i.nd. 
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CHAPTER III: THE UNITED NATIONS AND THE DIRECTIVE 

PRINCIPLES OF INTERNATIONAL SPACE LAW 

As a part of outer space, the geostationary orbit 

1s governed by t~e legal nO,rms applicaple to this neVl 

frontier tenvironrnent-oF/~edium). In the quarter 

ee~tu~y which has elaps~d ~~nce the 
> 

dawn of the space 
\ 

age, sorne fundamèntal prineiples of international 

spaee la~., h~ve been elaborated through an internatio~al 
1'· • 

convention. .Sinee tJ?ese principles have becàrne il part 
-

of customary international law, they are binding on aIl 

states as regards access to, and 'use of the geostationary 

orbite 
,1 

In this Chapter, these general, but fundamental 

'princ~ples will be disçussedi and, ta b~~ter understand 
1 1 \ ' ... 

'the,rights and duties which they engender, attention . , 

will also briefly foe·~s /lm -the way in which, they have 

emerged. / 

A. The Law-Making Process 

'. 
The Uni ted Nations is· the ,major forum for "tl?e 

formulation of interna t'ional space law. Al though not 
\.1 

specifically provided in its Charte~, the UN is generally 

eonsidered ta have the proper ,competence to consider 

legal issues ar~sing from space activities D The UN is 

a centre for harmqnising the~action~ of nations in the 

, ' 

'1 , 



, ' 

104. 

attainrnent af common ~nds.l The 'General Assembly -

the su~~erne,organ of the UN - initiates studies and 

rnakes recarnmendations for the purpose of promoting 

international cooperation in-the political field and 

encouraging th~ progressive, development o~ international 
," ~ . 

law and' i ts' codification. 2 It has, lion behalf of the 
-

international community 1 undertaken 1 the legislative , . , 

• function of elaborating certain principles and ru les 
, 1 

, t' " ,,3 concern1ng space ac 1v2~1es. The General Assembly 

has assurned overail respo'nsibility for aIl outer space 

matters, Whi~h i t' d~SCh~rge~', p'r'imarily through 'i ts 
/ ' 

l '1 -, 

Committee on the Peaceful Uses of Outer Space (COPUOS). 
" ' 

The predominance of the UN (COPUOS) has been affirmed 

by the recentJy held Second UN' Confe~ence on The Peace-

ful Uses of Ou~er Sp~ce (UNISPACE 82) which in its 'report 

stated that" the, "COPUOS 1 ~lhich i8 :çesponsiÎ:üe to the 

General, Assembly, will remain the only inte'rgovernmental 

body exclusively- concerned with aIl as'pects of peaceiul 
- , , 

uses-of .oùter space, and aIl related activities in the 
.1 

'United Nations sy~tem_~-

1. The Charter of. the United Nations 1 Article 1(4). , 

2. Ibid. " Article 13(1)-_ 

3. UNESCO, Meeting,of Governmental Experts on Inter
national Arrangements in the Space Communioations 

"Field, (December, 1969), Doc. COM/SPACE/6, 10. 
G 

4. R~port of' the'se~ond United Nations Conference on 
the Exploration and Peacef~l Uses of Outer Space, 
Vienna, ,9-12 August 1 1982, UN Doc. A/CONF .101/10, 
103. ' , 

'-

" 
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. , 

The COPUOS was first; established in 1958', as an ad 

5 l].oc Commi ttee wi th eighteen menùJer states. A: year 

la te~ i t was re-established as a permanent b~dy. and 

" 
i ts rnembership h'as since been increased periodically' , 

to the present number of fifty-three. 6 The COPUOS has 

two S~b-Committees: the scientific and T~~hnical Stm-
7·' . \ 8 

Cammittee, and the Legal Sub~Commit~ee. . These ~ub-

Committees perfornl the functions relate.d to their 

respective fields of expertise. The Legal Sub-Cornmittee 
\ 

drafts' tréaties and agreements regardlng Quter,space 

and presents them ta the General Assembly.~ The Géneral 
, " 1 

Assembly, in turn, 'adopts them as reso1 utions and 
, ( . 

recommends them for adherence and ratification by it~ 

rnember states. This i8 how ~11 "space treaties and 

5,. 

6. 

7 • 

8, 

l '. 

UN GeneraL A~sembly. Resp,l~t~on No. 1348 (XIII),', 
"Question of the Peacefu1-Usei'of Oute~ Space", of 
December 13, 1958. . 

UN General Assernb1y Resol~tion No,_ 35/16-of'NOVember 
3; 1980'. Bee al'so UN'Doc. A!AC.105/XXV/INF.1 ot: 
March 26, 19S2. 

For detai1s about th1.s Sub-Conunittée, see' Carver,
J.H. 1 IITh~' Scient~.fic and Teohnica1 Sun-Comnti ttee 
.Qf the United Nations Committee on the Peaceful 

,Uses of Outer Space" 1 5 (1 and ;2) 1 J. SpaGe L\, 
1977, 17 et seq. 

For -details, see Jankowitsch, ,L'\~, "Contributions of 
the United Nations Corrlini tteè on the ,Peaèeful qse's 
of Outer Space: An -Overview" 1 ibid. l ,7 et 'seg " 

'} 
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~ ,9 . ~, -
agreements, have b~en fOJ;mu1ated. ) The Outer Space, Treaty 

- of 196 7 - general1y considered ta ,be th,e Magna carta or 
, 

th ' t . t t' f ' 10.. th t' t t -' e cons J. u :ton 0 o,uter space ,- J.S e mos J.mpor ~n 

: instr~e)'l.:t for the present disèussion as iF -est~lishes' . , 
, , 

"the fundamenta'l principle,s of int~rnationc3:1 space 1aw 1 

sorne of which have been ,further elab~rat~d iIt sépÇl.rate 

,t:t~aties and agreements. It 'was 'drafted by COPUOS and' 

una:nimou~ly adopted by the Gen~ràl Assemb1y; Il i ~ 'entered 

. .: in to fo'rce on dctober, 10, 196 7 r By January. 31,. 1982, 

92 states had sigrted, an9 84 had' ratified or,acceded to 
~ ~ . \ ' , 

i'l;-.,12 Th\is iS"the'most 'adhere,d 'to UN ,treaty on outer 

'spàce. 
1 

, , ' 

9: Treatyon Princip1es Governing the Activitie$ of 
States in' the Exploration and Use, of Outer Space 
Inc1uding the Moon and Othér' .Ce.lestial Bodies, 

. 1967 (herein'after·, the Outer Spàëe Treaty) i . 
\, Agreement on ,the ,Rescue of Astronauts, tHe Retùrn 
'of Ast'rqnàuts, on ',the Return of 'abjects Launched , 
into Outer Space, )969;, Convention, on the Inter
national Liabi,li ty for Damage Caused by Space . 
Objects, '1972; Convention on Registrat:lon of Obj.ects 
Launched into Outer Spac~" 1975 (The texts qr these 
'instrument;:> .are reprinted ,in Jasentu1iyana, N .. and 
Lee, R.S,I<. Ced.),' Manual on ,Spa.cè Law, 1979 Vol.' 

'II, '1-28~, ap,d Agreement Gov:erning the',Activities of 
States on the Moon and,Other Celest±al'Bodies, 1979-
(UN Doc. A/RES. 34/,6 8 of :j.4 Déce.mber 19.79" Annex, 

'hereil:after, The Moon 'J7rèaty) . ' 

10. Hyman, W.N., Magna Ca-rta of Space ,(A.mtHi!r~t, 1966); 
Almond, ·H.~., ~'A Publiç,Order in Outer Space for·'",' 
Peacef~l Purposes: ,The Will, of the', ~or1d Cornm':lnity 
and the Constitutive Process",'XXII, Co11oquiurn, 

,(1979),83 e't: seq ... ; Dauses, M.A., "The Relative.' 
Autonorny of Space Law"" XVIII, COlloq'uium; (1975), 

_ 75, a.:t 77. See alsà infrq. note. ,56 . ' , . ' ~. 
1 • ' 

11. ".oN. General Assemb1y ReÉ\olution No. 2222 (XXI) of 
December 19, 1966. 

. , 

, " 

12." 1{2), §.pace Journal, 1982., 9; Ch,ristol,'·C:.Q., The 
",.Modern International Law of 'Outer ,Space, (N.Y. ~982), 912. 
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The -m~mO~r5hip Ç)r COPUOS is bAsed on the princip1e 
" " , , 

af equitable repre'sentation ,Qf deve10ped and developing 
" ' '. . 

" 

countrie~, spaoe powe·:r.~' a~d, 'n!{')~ .. space powers as well"as 

',aIl' the r~g~<?n's ôt' the ·wor~d. ,The decisions in 'COPUOS 
- ' , 

'(as' weIl al:? in its' Sul:)-Commïtt~es)' are taJ~en on the 'biisis . " 

- , . 
ef. consensus. In'.1962 it w'as 'inf.ormally agreed that .. 

\ J, 1 ~ 

":i. t wi),l be thé' ài.in 9f .;111. members of the Commi ttee and' 
• < ' __' 1 

\, 1 .:, ..;1.1 ., 

i ts Sub\-CQrtuni ttee~ to. conÇluc-t:: the Commi tte~ 's wa rle , ;i.J? ' 

such a way .that the Commi.t;i;.ee ~lill he- able to teach' 
, , ' 

\, . ~ \ ".,,,.'. ~ , 13 " 
agreement in i t.7- ~ork. wit49~~ ,need for ... voting." Sucb. 

\. t & \ 

a 'procedure ensured the participation of aIl member 
, , ... ' , 

countries since each mernber became entitled ta ft/veto 
f 

power. "In p~açtlce, however, such~power is accarded only 
~ . , 

to, .. 'the United 'Sta,tes and the Soviet 'Uri.ion. An'attempt 

" -
by a small,er country ,ta have i ts pro,Posals adopted VJill - , , . ~ 

'~lmost. certà;i,nly be' daamed ta failure unless both supe·r_ 
J' • • ~ ~ •• 

,p~~"er~ find.·them a'ccept·able ... ' The whal~ process of ,. 
l .... \ ~ .. ~ 

, "." ~ • ... \ , .. 'Of 

codificratîon is~. 1,argely geared ta the desires bf the 

Soviet Union and the United States. ,,14 This is évident 

]:3. UN Docs.'A/{'iÇ.105/SR.2, (1962) 5. 

·1'4. Vlasic', I.A. l "The Relevance of International Law 
ta Rrner'ging, Tre'nds in tne Law af Outer. Space If-, in 
Falk, R.A. (ed.), -The Future of the International 
~al Ordër~ WeaJ, th 'and) Resources 1 vol. 2_1 i 1970 , . 
315. :' 
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from the fact that COPUOS eeuld net resolve issues ' 

Sueh as a boundary betTJ,een air and outer space, d~reqt' 

broadcast satellites, remote sensing of thefarth's 
~, r, 

" resources and the use of nuelear pm·,er sources in outer 

, ~-. 

spaee, etc. l'Jlhieh, .have been topies of discussion for 

sorne considerable time. 15 It took a1most seven years 
" 

to successfully. d~aft, and adopt the 1979 Moon Treaty • 

Thus F there is no do~t that COPUOS has become stag'nant' 

" 16 primarily because of the consensus rule, and that it 
. , 

is unable to respond effectively to the need for the 

.- progressive developmen t of in terna tional space la\;1' a t 
.! ... ~ ( 

" 

a time when outer space activities have become so 

~xeensive and 50 ecbnomicallYr politically and strategic-

'a1iy 'c:omplex" Revitalization of COPUOS is needed, and . , 

.coUl~,-to a gre~t extent, be achieved by altering the 

,consenS!us 'rule,. 

15 •. 

" " 

-1 ,,~ 

For ,details see; VI,asie ,i:Qid., 3'15 et seq.; Warren', 
G., fiA Canadian Perspective~:on Direct Broadcast 
Satellites and the New World Information ànd 

,Communications Order", 8, Syracuse JI of Intern. L. 
& Com.,'198l, 391 et seg. --

Thê, represëntati ve of Greece at the 1982 Session 
of'the Legal,Sub-Committee of c6~uos ~tated that, 
"despite,'st-renuous efforts, the Sub-Cornmittee vTaS 

not advancing ~ufficientay rapidiy to~ards its 'aim 
of reconciling conflicting national Interests, and 
formulating Iegal solutions"; UN Doc. AjAC.IOS/C.2/ 
SR.369 (1982) 1 4. Nigeria, lt shared the concèrn -
which had been ~expressed that the Legal Sub-Committee, 

~ might be losing i ts credib'ili ty as ·-a .treaty-making 
body for the legal rules on the peacerul useS of 
outer space": UN Doc. A/AC.I051C.2/SR.G77··(19~?4J f, 5. 
See also ibid., 7 (USSR). France, on th~ other hand, 
expressed the relatively optimistic v,iew that COPUOS 
had rnanaged to elaborate legal. prinçiples on éèrtain, _ 
issues but adrni tted that "progress l1ad sometimes 'beèp -, 
slow owing ta the consensus rule", ibid., 4.' , 

: 
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.1 

The de facto hegemony of the super powers in COPUOS 

~do~s not mean,that other states have not played any part' 

) 17 
in the ·formulation of international space 1aw. However, 

thelr views could not prevall without the consent of the 

super power~ as much as the s~per powers coulg not gain 

everything, th~y wanted without the consen~of other 
. 

'members of COPUOS.' AlI the treaties and ag~eeme~ts which 
, 

have been draftêd and adopted within its framework, are 

.-,·tJ:J.èrefore, the result of compromise and consensus. The 
J < 

puter'Space Treaty was negotiated in this way and 
• l~). ~... ~ 

~~' ) , 

accordingI:y established the principl-è, tha:t ~he explorat;i<::m 

and uSe, of o~ter spaçe must be carried out in, the COrrunon' 

interest of all çountries,. 

·B. The C~fumon Interest Pririciple 
\ 

The p~incip1e, of co~on interest 'was' put, f9rw.ard' as ' . 

ear1y as 1932, bi Ma~(U,' whlV ~s~erteç1 that a st~te's:" . , . 
, " ......" 4 

sovereignty ove,r the.p.ir',space above -i:ts t,err~tory did 
~ v _ _ ~I ' 18 \ 

not extend tp outer' spacet and, in.1952, Oscar Schachtex 
\ " 

" 
17. See JaJchu, R .. $:. Î ."Outer, Space Activ,i ties and Làw,~' 

Pf. Tllird Wp~ld Perspecd. ve ",' in Padj Çl,dj alTan, (Bandung, 
. Novernber ).98,1) , 63 et s~q.<; Chri.stol, Q.C.,o "Inter-. 
nct~ional / Space .Itaw and 1:;he Less Developed C9unt~i,es "~, 
XIX, Co'lloquiuin, 1976, 243. et seg.. S~'e al'so infr~ 
note 88" ' , ' , , , 

1'8 ~ See genera11y, Reintanz, _ G ,:, , "Vladimi~ Mapd1 '- Fa tf:ier ' 
of' Sgacé ·Law", XI, Co l loqui'urn., 1978, 263 et seq. i
Kopal,' V." "Vla.dimlr Mandl ' - FOunder cor Space Law'~, 
XI,; cOllÔquium: 1968,< 357 èt seg. ,', " 
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predicted that: 

outer spac~ and the celestial 
1 bodies would be the common ' , 
property of aIl mank,ind over , 
which no. nat.ion ",ou'ld be, permi tt.ed 
ta exercise'domination. A legal 
order,would be developed on the 19 
principla'oJ free and equal use'., 

\ .! \ 

,110. 

Sever al other international legal 'scho.lars, inclllding 

air law experts, advocated that national sovereignty . , 

did not extend to outer space and th,at thé ',latt'er be 

u.sed for peaceful purposes to the .bènefi,t (yf a:ll' . 1 . -'. 

countries on the basis of' freedom and equality~2~ To 
. \), 

/ 

. a,' great extent, theiJS vîews :i:nfluenced the international 

space la"..r-malcers. 

, , 

In 1958,-the UN Géneral ~ssemblYr in its first . . 
resolution spec~fically concerned with outér'space, 

expres~ly recogniz~d the, principle of. "t:hé conunon interes:. 
, ' 

,of manle'ind in Outer' Space. ,,2l. 'since freedorn of e?'plora t,i0Il: 

~as' t.:iken 'fo.r g:J;'anted ànd ge~erall:f recognized,', the 
/, 

resolution con tains no referen~e to such freedom and 

inst~ad' lays emphasis q~ "the' comn;.on interest of manl,cind ", 

"common' aim that outer space, shou1d, be used for peaceful 
" 1, '\ 

purposes only" r "benefit of ;mankind ll
, "strengtheriing of 

" • _ 'J 1, , ~, 

19: Schachter, O., "Who.Owns the Universe?II, 1952, re
published in,SEace'Law - A symposivm, U.S.,Sepate, 
&5th Congres-s r 2nd Session 1 1959" Special, Comini t,tee 
on Space and Astronautics, ~, at 17,. 

20. 'For a detailed- a~alysis of ,their 'wo;r;ks l' 'see Jenk,s, , 
, C .. Wilfred; -Space ~aw, (London, 1965'), 95-181. 

1 

21. UN General "Assernbly Resol!ution 1348 (XII) of 13 
'Decèmber .1958. 0, ,_ 

\ , 

1 " 
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Il 

fr;léndly relations amortg people"! "international . 

ëoope;ra tion",· etc. 1 - Thé' Gener-al Assembl~ was' ëUSO 

, \ 

GOnSClOUS that uncontrdl~ed freedom (part~cularly 

1 , 

si~c~ all countries are not ~gually developed econo-

, ' 

~ 

mically- and' scientific;;l.lly) could lead to the mop.opol-:- -

, izatïon of outer' space by a few countries, which was 

·r 

," 
J 

contrary to ïts desire "to - prbmote energetically the" 
:, ,~ ~~ 

fullést exploration arid 'exploi tation of, 'o~t'er ,; space" 
-

for the benefj, t of mankind'-" COPUOS was called xupo~, 
" 

to report any international coopëra~"i ve programm~s 
1) .. 

Q 

that'could be undertaken for "the benefit of states 
, " 

.' 

irrespective .. ,. of the,ir economic or scientific 
, 22 

devel?pment. Il., This provision 1 which im~l'ies 'the, 
< 

" acceptartce and 'recognition' of the special interests 
- ' 

and need~ 'of the non-space powers was advocated J::)y 'thè. 
." v \ ," _ 

Glève-1o'p'i~g countries. 'At the 1958 sè:ssion,of ~he . 
'''~ 

General Assembly', s Firs·t 'Conuni ttee, th'e' U.A .R." delegate' 
, • ~J • 

asserted that 

22. Ibid. 

, " 

t~e new sources which might be 
p'rovided by outer space shoul.d 
be used for the we1fare of aIl 
rnankind '"and- that th~ 'interests 
of the under-developed countries 
should be "recognized from the' 

\{/ " "of 

J 

, , 1 

" 
,1 

Il " .. 
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\ ' 

, " 

" , 

" ' 

. \ 

, "" 

- .' 

very beginning as: a .basic 
principlè of the" intê'rnational' 

R, ,1" ~ " ,',reigulation of. space. 2"3 .' 

\ . 
, -

The 1958, re~o1ution ini,tiated 'som~ ,of the' basic 

principles of internationa~ 'space 1aw '~lhich \"lere later 
, '. 

,,', t . 

,repeated, developed and ~larifled by :th.e' Gen~ral Assembly 
~ , 

",il? i ts' ûna~imous1y ad,<;,pted' reso1.u:l::~ons 
, '.' , 2Lt 

on ),)llte+: :space. -

: 

." , 

23. 

. ," 
~' " 25 

mankind ' a'nd the 

, : ~ ." l ,.,.- ,; , 't ~ ~ ~,~ ;::-- l,_ 

Official Records of. t:he ,Ge'ne'ral Assembly; Flrst, 
.Committee, ~Thirteenth. S~ssicm,: 16, September - 13 " 
Decernb;r 1958, Uni t~d ):.ratio,i1s ' (hereînafter ~ ,1958 
Official Records), 2.24, pàra. 17 (ernph~sis 'addedl . 
For similar observa1;.i6ns,~, sè~, ·Ibid:,~ 225, parii: ft' ( 

19 (PQi"tuga1); ibid.,.' 22f5 " para:-33 (Peru) f ibid., ': 
"22,8" pâras .i6 ~l7 '{Bo1ivi'â);, ibid'., .231-=232, , 
para.' 6 ' CEl ,Salvador); ibid.', 235-23,6, paras.. 14 , ' 
and 16 ',(Mexico) p -ibid. /.237 r- para." 26' (Czechs1ovakia:-J ;' 

, ibid _ , 1238-239,' para: c 51 (Roumania),: ,...' " ' 
- 7' ~f-, .. \ .. _ .! --..J ", -: ,. , .. __ '" ~ ~, • ~ • 

UN' Gene~al, Asseml:>ly.Resolut;.ions,"i47'2(XIV) of ,12' 
Dece~e:r 1959; 1721 (XV,:t;) , of 20 'Deée~er 1961;. ' 

,o. 1802 CX'lIl.} 'of 1,4 D.ecernber ,1.963 " ("Declaxa"j:ion oh 
Legal pr;i.nciples Governihg the' ,Activities cf States' 

, in th,e' Exploration' q,nd Use df' Oùter, SpàCe,II) ~ '196'3 
(XVIII) of, 13 Decemb~r' 196 3: ,': :' r ,~ " • , 

"25 ~ 

, " 
1 ~ ~ .' 1 • .' 

, See-, .general1y" inf;r-à, nate '26'- I~' 't~,is ~egard< 
:it is interesting to not~ .-the 'statem1imt' of the US 

: ·delegate, Mr. ;Johnson, who' at 'tue' Thir,teenth .. 
,'Ses,sion (1958)' of the' SeneraJ,. 'As;:;.emply 1 s First ' 
. CÇ>mmi ttee,' ,"emphasized t1;tat th"ére: YJ'er~ no' diff.erences, • 

, -within ,the United' States, Governrne.nt', among its 
, , • J" ~ ... t , \ ~ 

politiq~l parti~s or among thé'American, people on 
tbe, gOq,1 ,of dedièatil!g outer space' to peac~ful'. 
,purposes· for the ,benefi t. 9f. al+ mahkind _, Nqr :shou~d 
th~re be any dif~erences in ,the ,Generàl Assembly,in 
taldng advantage ,of the unpre~ed,ent~d 9p,p6rt,Ul)ity' , 

, offered' it.' ... to ~nsure fuT:)., çomplete and immediate 
, coo]?era tion ,among ,aIl S'tates.- '"~ . !?ee, sup.E~', not.e' 23, 

,,10.8, para: 5. r, ' .'. ~, 

... ;. 

'J 

'. 
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\ , ' 
", 26 

'protection of the interests of non-space powers , ',were " 
, ' 

t " -' ~ , 
ofte~ stressed duri~g: ~~e discussion of thef?e' reso1utions ~' 

.. ' ~ ~' .~ w , , 

,The Preamb1e to ,the' 1993 Deola'ràtion on l.e'gal Principles, .. 

Governing Outer s;~c~:2~~.:'(,th;.;t"d:·;a~a~r9-Ph') e~p;esses, the~ ",' -
, , t " , 

belief tha~ .. ,', 

the exploration and use of outer 
.. spa-ce- should be carrie~",,9I?-, for 

~ -\" 
, 1 

- .' '. 

the betterment of mank~nd and for 
the be:qefi t 'of,'states irresQep:t,i ve' . 
of the!r degree of econornic_o~ 
scientific development. 'r "", ~ 

", .. t. 

" , 

In' the' opinion of, th~· Brazill:an. delegate'~' assi.stanc~' .. 

in the training of space" techtii-c'ians from the deveiop.i'ng 
... • 4-0, 

26~ 

27. 

. , 
-~ f _ .. -

" 

.se~ 1 'generally, Official Records '~of thé. Genex:al 
~ -.o; • 

Assembly, Sixteenth Session, First cornmi ttee, Surrunary,,': 
~ecords of Meetings 1 20 SepteTilber, ~96'1 - 15. February 
1962, Uyg,"New York" 1962 Chereinafter; 1962 Official./ 

,Records); 245-270; Offic'i'.:il Records of the Generâ1 
,Assembly, Eighteenth Session, First committee, 
Summary Records of Meetings 1 17 Septernber"- Il 
December 1963',.UN, New York, 1965, (hereinafter, 
1965 Official- Records) ,. '15'9'-191. ' 

-~ ~ .. 

See ~, note 24. Se~efal d~legates to the UN 
,Ge,neral Assembly, whi1e discussing the 1963 Declaration, 
had dec1ared that theii 't;)"overrunebts would consider 
the D,ec1aration 'legally' bindi'ng if i t were adopted . 
unanimously (which, in fact~ lt W'a~) 1 .see .. fo,r example"." . '. 
1965 Official Record~, ',9p. cit.,. 1~91 (PS}i: fbid".,'-
161, (USSR); ibid., 168, (India) i ibid., 1l.7-;-nràq) 
ibid., 184; (Iran); ibid., 189" (Canacra). However, 
the delegate of FranC'ë'asserted differnetly, ,i'.e~ ,t;he -, ,,,.-- :'" 
resolution "could not be 100ked on .as more than: à 

. statement of j,ntention"': ibi'd., .. 183.' 'See, generàlly 
Lachs, M. l ,."The Law-Making Process f0X Outer Spacè,JI ,-. 
in' McWhinney, E. and Bradley 1 M.l'A. (~d .:) ~ New F:r;antiers 
in Space' Law, (Leyden, _1969} t 13 et seq .-i 'Ma.tt§, N, l'" 
Aerospace LaiN" ,<Lon~on,' 1;969) ,"106;;..10"7 C?-nd 274 et seq. 

'. ' .... 

,1. 

J. 



'l,. ' 

, ' , 

" . 

.. 
, \ 

• t 

" . 

, , 

... . . .. "', 

" , 
" 

~~. , . 
,\ 

" 

" 

v , 

, ' 

, ' 

" 

.. ' 

.' 
1 
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il 

co~ntries "would be a ~o'g.ical outgro\vth of thi~' pri~~ilJle. Ilia 

He _ was not, ~uil~ sa tisfied ~li th ,the scbpe and extent o'i 
i' " ' 

the' 'déclaration and held ·that . . , " . 

. , . 

f" 1 1 

in view of the lmportan~e of the 
principle involved, especially 
for the,developing countries, thé 
ide~ expressed in the thi~~ pre
ambular paragraph properly belonged 
to 'paragrap4 1 (operative part)'· 
o( tti~ declaration. 29 

l'.) 

/ 
o " 

arazil thus pl~yed an ~ctive role in securing binding 0 

force for :,the' princip~e during negotiation of :the 1967 
, ' 

OMter Space Treaty, 'I:/hich in a.rticl'e l, paragraph 1,. prov,ides 

\). that 

.' 

, " \ 

'" , 

The' exploration and use of outer 
,space,' including 'the Moon and 
, other ce1estial bodies, shall 'be 
carried out for .the benefi t and' 

o 

in the interests 'of .all, countries, _ 
'irrespective of the±r degree of 

. Economie or sclen~ific developfuent, 
and,shall be,thê province of aIl 
manlcind .. 

, , 

" 

28'1, 1965. Official Records, ,?p. c~~ .. , supra n9te 46',191. 
, The delegate of ·the Sov~et Un~on was also of the 
opinion that:. "if the exploration of outer spàce' wélS' 
'te benefit marucind, there'rnust be the widest possible 
measure of' cooperation,' embracing even those who'were 
unable ta engage in indepèndent space explo,ration-": 
ibid., 168. See a1so ibid., 16'4, (l'taly) ; ·ibid., ' 
167, (IndiaJ; ibid.,' l~{Iraq); ibid., l8~Czedh~
slovakia); ibicr:-;-183, (Àustralfa) -; -ibid. " 183, (Iran); 
ibid., 186, (Arg'entina); ibid'., 189, (Canada) i ibid., 
190, (Nigeri,a) ; ~b·i,d." 17Q,(Pakistan) . ~ 

, " 

, ' 

" 
- o. 

,) 
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l 

, '. The l~g-i~la ti ve, rü story of t.h~, Treaty .çlearl~ _ i 'l~ us'tra'tes 
. . , 

,tbat~t6 include thi~'prin~iple in the,o~~ative pàrt: 
- ... ~) , ' ' ~ . \. ',.. 

,,~ather,than to repeat it in th~Preamble, was pD intent~ 
,- . 

, 'Il' • , '30 -
'~tional and conceréed action. ,A prOposaI to refer Lt to 

, • t 

0 

Q' 

, 
',the .Preantble was,,?~rong~ rejected ,i;?y Hie dele,gate~ o~, 

;' seve,ral' couxttries . 3;, .I ts ~popti9n' w.fth tryaty bbll.gatloi1s 
• 3? ~ 

w<f.s 'g~nerally ap~re'ciated. "r The sovi~t, delegate ~tated.: 

. 30. 

, iJ 

3I. 

Il " l '. 

I<rishna Rao. qf lri'dia "w6ndered whether (' the be'nefi t 
and in the interests of aIl countries ' ) ..• perhaps 

/ bé tr,ansfe,rred', to tl}&' preallÙ31 e, since i t Glid not 
, .. seern to lay qown \:a legal obligation": UN Doc., A/AC . 

. l05/C.2/SR.63, (196b) , 7. However, 'af~er strorig 
criticisrn ~se~ intra, hdte 31) of his proposai, he, 

'later admi tt.ed' that \ the àrgurnen'ts -ag'a'ins.t' i t were 
"very convipcing": UN Doc. l\jAC.I05jC.2j~R.65, (1966) 
a-9.'\) , ,'. . 

-See, f,or éxample, uN Docs. Ajl\C:IOS/C.2jSR.63,' 9, 
(Bra'Zil)';IAjAC.105!C.~/SR.64, 9, (USSR)'i A/AC.IOS/' 
C.2/SR.65, 8,. (UAR)_, 

, .. '.: ' 1 l 

. ' 
32 .. 

r'l 1 C \ ~ '" ; , 1 ... 

See" for exa'mple 1 the 'cornment~ of ,the Swedish delegate" 

.. ' 

in UN Doc. AjAC.I05/C.2/SR.59-Î' (196!6), 4, who. stÇ\ted 
that the provisibns .of, l\r-ticie' 1;, ''besidès' others, - " 
"were,extrerne1y irnpor~ant.to aIl nat~ons; whether, 
space powers or not"; UN ,Doc.' A/AC .. 10,5/C.2/SR~62, 

r (1966~, 2-3, {UAR);. the Pp],isl) delegpte,'~., 7, 
asserted that: IIArticle l which' s·ta ted the prlnciple 
tha t the use of oùter space' and celestia·l bodd.e~ ,', ' 
should be for the benefl t of âll c'ountri~s, ' ... so.ught 
to exclude, aIl' .monopoly and discrimination in t'hat 
field"'; ibid., (Brazi'l) i-UN,Doc. A/AC.IOS.C.2jSR.'64, -
(1966), ~France); ibid. 1 9, (USSR) i UN Doc. A/AC." 
105/C.2/SR.70, (1966);8, (l'taly) i i,bid., Il (VAR) i 

.ibid., 14, (can'ada)'; UN,Doc .. A/AC.I05jC.2j.s'R.71 and 
Add. 1,' (21' octobe~ 1966),' :22 .. (H~ngary); ibid. ,.23, 
(Bul'garia). . The delega ~e 'of the Uni t~d KlJlgdorn 
(U~,Doc. A/AC.I05/C.2/PR.7l, 2) .sta'ted·thal "The 
states represented in this Sub-C0mmitte~ havè're~ordëd 
Ul~ir unanimous _wisn that. a s,olemn treat-l; obligation 
should be created. This treaty'obligation should 

.' . 

, , 

\ 

" 

" 

. \ 
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that' ,not as lia mere ,statement' of th,e' rights, of states Il 

but "to guarantee tha t the :i;;"terest's;( not on+y of 
'. -

"ind'i vidu~l states, but of ~i'l, countri€!s and of, the 
• .... 1 ~ \ • 

.,and th~ US delega~e held that 

" 

, . 

The '~p'iri t of -cornprorn.ise,' sl).oWn 

. ~ 

by the' spac,= Pmlers and 'the o.ther 
PO\'lers had: produced,. a treë;lty' which 
established a fair balance,between 
the 'interèst:s'and obligations of 

',aIl concerne.d,' including th~ countries 
,which had as' yet 'undertaléen no, siace 
'activities. 34 , ' 

'. ' 

conl.irm wi th' 1ega-l' fprç:e' ·that outer- 'space including 
the'moon and celestial'bodies,' .. ~should be free for 
exploration' and use ,for' ,thé 'benèfi~ apd 'in the' 
interests of aIL count'ries'. We' are' indebted to :tn.e 

,:, representati ve ,o~ Brazil for h'J:s lurging 'which had 
lëd' the Sub-Cornmitteè to undèrline th9 t this ~ust be 
for ,the bel!lefi t and itl the interests 9f aIL oountries, 
irrespective,of the degree of their econo~ic and .-
sc{entific development"; UN 00.0. A/AC~lQ5/C.2/PR;71, 
57", (Brazill; i15id., 78-80, (Bulgaria);- ihf:r:a., note 
-34, 437,. (RoumanIa') i ibid." 4 40, {Canâda); ibid., 
441, (I<enya); ibid., ~ CPaJcistan). The delegate 

'. , ,of the UAR, ibid. 1 ~tated, ~hat "ais de1egation 
particularly a~p'reçiated the statement in Article l 
(which)' gave a genuine ,assurance that all countries 

Inot at present,engaged in space activities would be 
able to, take 'part in the .peacef'ul u~e of outer spacë1

'"; 

. ·ibid~, '-443-444', (Dahomey)., '" 
, . 

, . 
33 .. ,UN Doc~, A/AC.lq~5/c.2/SR.57, (1966), l!2. 

"34. ofli-ci~l Records-, of th~ Ge'neral' 'Asse~ili1y, Twenty-, 
" First Session, First Gonuni ttee l ,8ummary Records 
of M'ee1;:ings ,- 20 September - 17 Decenlber 1966~. UN, . 
New York, (hl::rein'à.fter 1 19'6.6 'Official Records), . 

,." r42?-4f8. (emphas.i~ a~ded). ~e~ .::180, Treaty.or; . 
l' P.r.~nc~ples Govern~ng the Act~ v~ t.~e9 of States l.n . 

thé Exploration and Use of Out~r Space, Including 
-the Moon and,Other Celesti~l Bodies; A~alysis a~d 

, " Backgrou~d Da.ta; S:taff Report prepar,E!!d ,for the use 
of t'he, US Sènate's Cornritittee'on Aetonautica1 and· -
.space, Sçiences', March 1967 , pS Government printing 

" Office 1 Washington ," 16. . ... l , 

f' - \ 
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The term "province of aIl mankind" useâ in article 
'. 1 

l, ~ar~gra~h,l of the Outer S~ace.Treaty reinforces the 
- - ~ " ,-

common interest 'principle. It implies that outer space 

is within the domain and under the jurisdicti?n.~f'all 

'mankind as opposed to an indi vidual or a ,,,group of states. 35 

,35. According to Argentina, the question of outer space 
is "one which affected aIl mankind and not merely 

'" - " the countries which ha'd the technical means of 
exploring space": 1962 Off~cial Records, op. cit., 
sUJ2ra note 26, 25-1. , TJje United Nations "should 
exercise the jurisdiction of the international 

, { 

conununi ty over space": .r 

Pe'ru, (ibid, 253-254) i 
Over the Outer Space "jurisdiction of the inter-, 
national cornmunity would pr~vail~ The question Qf, 
the use of Outer Space was clearly a matter,of 
in ternàtïonal concern": ,,' 
Peru, in 1958,9f~icial Records, op~ cit., supra 1 

no te' 2 3, 2 26 . i 

"Outer Spac.e" vlhich- in .éi sense was the domain· of 
aIl the peoples of.the world, belonged to none of 
them-individually"; 
Greece, (ibid, 228) ;" ,. 
"The peaceful utilization'of cosmic ~pace was a , 
matter that concerned aIl marn(ind. It was essehtial, 
th~refore, that i t shou'l.d -be stuaïed i'n' a maimer 
acceptable ta aIl governments and not to'one groUp 
of Powers only": " ' 
Ukrainian SSR,·' (ibid, 238); 
The FJ:::ench è1.e'J..egatibn expressed its 'appreciation ,of 
the fact that IIthe 'question of tne, peaceful use o,f 
outer space had been brought before the United 
Nations ... in order, ta ~erve the, ,welfare of mankind '\ 
as a whole": 
tibid, 203) '; '. 
"The United States recognized - as' aIl men must -
that the ,penetration into outer space was' the contern 
of aIl. manJdnd" : 
(ibid., 208) i " 

" Outer ,sEace "should be regarded as belonglng in i ts 
entire,ty to the wh~ole worl'd ahd 'not be subject to 
various 'sover.eignties": '" 
Iran, (ibid, 215) i 
IIThe qUè'stion of the peaceful use ~~ oute;- spacpe was: 
not'merely'acadernic; States conductlng programmes 

; , , . 

.' ' 

. ' 
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To govern this province of rnarucind, it is natura1 that 

,. p', 

, " 

" 

\. , .., 

" 

" . 

in the field of outer space should find common 
groqnds for cooperation in thé fnterests of aIl . " peoples: _ 
Indones'ia, (ibid., 216); -
"By virtùe of i te very' nature and of the fact 
that penetralion ±nto it had beenbrought about 
bi the common effortS and, progress of tné wh<)te 
of rnankind, 'no' les·s thim by virtue of the fact. 
th,a t' i ts abu~e could be fatal to the whole world, 
outer space. could' only be regarded as res communi.s": 
Yugoslavia, (ibid. 1 218) Î' ' , 

"As the .CanaÇliah Prime Minister' had stated in 
Pebruary +958" outer .space sqou1d belong' to the 
world as a whole and jurisdiction over it shoùld 
be vested in the 'United' Nations ": " 
C?naç'la, (ibid.,' ,220) ; , 
In 1958, Jenks suggested that:' "Legislative 
authority over (space) activities rnight be regarded 
as vested in the GeneraI Assernbly of the United 
Nq.tions" : . , 
see Jenks, C. Wilfred, The Cornrnon' Law of Manlcind 1 

(N.Y., '1958), 394 and 406 i 

"It. should not be forgot:ten that activity in outer 
space and on celestial bodies concerned rnankind and 
not a,',s:Lngle state":' 
US "(A/AC.105/C.;2/SR.70, 7) i 
Outer space "is the domain of aIl mankind": 
Bu1garia (A/AC .10s/è. 2/PR. 71 ( 78-S'O): " 
Wi th adoption ',of the .outèr Space Treaty l "the, inter-

,natfonal.community h~d endowed' (the) new,subjeçt or 
in ternationa1 la~J' - mankind - wi th the vastest common 
prpperty (r~s communis hUmanitati~') which' the human, 
mind cou1d at present conceive of, na~ely, outer space 
itself"including the Moon and the other celestial 
bodies": ;' 

" . 

Argènt~na (~/AÇ.105/C.2/SR.75, 8); 
The Outer Space lITreaty went beyond international law 
and the Chart~~,' which regarded nati~ns as independent 
sovereign agenfs, ·where'as thé" treaty saw mankind as 
,a' .single eI).tity": ",. 
Cyprus, 1966 .Offici:ah R'ecords, OP', cit., supra note 
34, 443Q , , '-", J' , , , 

" , 

! ' 
" , 

'. 

,! 
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spac~ 1aw shou1d be e1aborated by q11 con~erned.36 

Undoubted1y, the Outer Space Treaty has.been IIshaped 

with the cqoperation of the int~rrtationai community as 

a who1e.', "Thàt fact was aIl the more instructive since, 

in practice, outer space was being e~plored and utilized 

37 by only a very smaii number of states." The common 

interest principle, as incorporated in the 1967· Treaty, 

protects not only the inte~ests of'the space powers·but 

also those of non-spaèe powers iq lega1ly binding terms. 

Sorne corrunentators have aIIeg~.d- t'hat the Outer "Space 

Treaty immerses the entire scene' of outer': space" ~n the 

ethereal 1ight of a Iofty humani ty ."1
3 8' It ha's .been "asserted-

, '/ 

that the provisions of Article I, p'arag~apl+ l are of'~,. 

"legally unsubstantiai nature,,39 "and do not crea~e "rights, 

36.' UN Doc. AjAC.I05!C.2jSR.62, (1966) i 2-3. See aiso 
f965 Official Records, op. cit., supra note 26, .176. 

37. UN Doc. AjAC.105jC.2jSR.92, (1968), 23, (India) .. _ 

38.' Bueckling, A., "The Stra,tegy of Sernantics in the 
'Mankind Provisions' of the Space Treaty", 7(1), 
J. Space L., (1979), 15, at 18. 

39. Goedhuis, D. ,_ "Sorne Substantive and procedural 
Issues Presently at Stake in Space Legislation ll

, 

25 ZLW (1976), 198, at 199~ the writer also asserts 
that: lia strict interpretation of the benefi t 
provision (Article I, paragraph 1), leads to a 
result which in the context of the Treaty as a 
who le' can hardly be considered as anything e1se 
but absurd»" 

, .. 

" 
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of a legal nature C~hough they} 'rnight' give rtse to,q 

moral obligation. ,,40 In the wri ter ,'s view, these .tnter-

pretations are inaccurate. 
> 
,\. , 

, 

The intentions of the authors of the Treaty~could 
,,! ~ 

'. only have been to creab;: a treaty obligatïon W'i th· bin:ding 

force under inte:j:"nationéll 'là\-r and 
" ~ ~ . . ~ 

not merely a statement 
" :, , . Al 

of.goa1s.~nd gopd w1~1.-. In' hi~' ',tesi:imony bef~re the us . 
, , , 

Senate· éommittee on For.eign Rela.ti0n·s~, 'A.Inbassador Gofdberg 
~ # ,~ 1 

- :?tated tha t "the Outer. $,pa:ce "rea ty "las' negot.ia ted to '. 

!'~i:~m tj.~,atY co~it~é~t:s "'~~?-Ch,'~'OUld p~ binding create upon 
, . 

'- th~" p'arti~uiar parties 5.nv6lyed. !,.42 ,It :-,o~~d ~e' ,'itlrong 'ta 
~ , 1 ~ 

,assume t:nat Art'ière l of t.he· Treaty i5 'n~t le9'ally binding . , ' , 

" 
:while o the r' Articles "of 'the same Tr"ea,ty are. $enator Gqr,,: 

, 

observed thàt !'Arti~le l is just as operab+e as Article IV' 
, .' 

',r. 
,', ---'''-------..--

40." 'Cheng, 'B., "The 1967 Space Treaty" l' 95, J.ou;rnal' du ' 
droit international, '1968, '532.,· a't 578. 

~ ~ 41. 

42. 

" 

, \ l , 

, 
Markoff; M.G'., "The Interna.tional ,Space Ag'ency 
Project, ,the Bogota 'Declaration and"the COmmon 
Interests Rule", XX, Colloquium, 1977, 29, at 34. 

, • r 

'S~\ "Statemerit of 'Hon. Arthur J.' Goldb~rg, Ambassador, 
t6 'the Uni ted Nations", in Trea-ty on Outer Spacl=', 
HearingS before the 'US Sënateis,co~ittee bn Foreign 
Relations, 90th ,Congress, 'lst ·Se!?sion, ' (March, 7, 'l3 
and April' 12, 1967), O~P.O. ,,-Was,hington,, 5, a( 8-9. 

43. Treaty on Outer Space, ibJ.c;L, ,33. 
" 

~ • t 
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\~o allow a divisioh of th~'Treaty fnto operative and 
D 

non-Qper~tive par~s goes against the purpose and object 

of·the Tre~ty a~ menti9ned, in its~Preamble and confirmed,. 

by its legislative history. 

',' 

International law has. gene'rally been formula ted to 

regulat~ ,deve+ôpments _~hiéh have already occurred. Howev~r, 

the_ op-ening'''up qf outer, space was anticipated and visualized 
, , -

lo~g bef(')~e the dawn- of the -spa.Ç~e age in 1957. In order to 
, " - J Cl 

avoid a lais,s~z, f§:.ire appr.oach and to malce space a battle

field fol;." \~artlily: 'rivalri,es: it was gefi~rally rec~gniled 
, 0 

that ,~ppropria:te leg~l princi"ples h,ad .to be adoptêd, in 
,~- ~I 

( " anticipatio~,: to 'reg,ulate _ th~ use ç'f outt?r space fo'r the 
- .' 

l 
'~ 

" 

1 / 

< , 

benefit of -manki'n'd. Jerilcs believed t~at 

while i~ is healthy that t~e 
. evolution o'f the' làw should fo:(.low 

rath'eF than Slntièipate' that o~ life, 
there' are c-ircumstances irr which 
the ,possibility·of developing the 
làw on sound .princlples depends 
primarily' on an initiative bei~g' 
taRen in the matter 'before de facto 
situations' have crystalli~eà too 
far. 44 

States seern to, ha~e acted on Jenki' advice~ The ~Philip-

pine delegate, to the UN observed that IIthe fundamental"' U 

44. Jemes, ç. Wilfred, The Common Law of Marueind, 
(New York., 1958), 384.-

\ . 
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1 ~-------- ' 

_. t .' 

legal principles had been framed before~ wa~'too 
. . 

'45' , late. Il 'l'hese principles can only pe- interpreted as' 

legally 'authori ta ti ve dire'cti ve7 ,~vhi8h. ~should govC?r~ 

international relations in'~2tters' relating t0' outer 

space. Traditional interna,tJ..onal law "has been the legal 
.l ,..., ... - r ~ 

j-q,s-t:ifical::ion a po~tériori for inte;r;national poli tics. 
, ' _ ' t , , 

It is the reversé ~j' this' reta~iénship bet't'leen lavi' and 
, • 116 

p6~itics regarding outer ~pace." 

The general. nature of the' common interest principle , 
.. .... Il o?-

may give rise to sorne problems of interpretation and 

,âpplication in the 'l;i.ght of interrlatio'rial. poli tics. -

:~ Indi vidual statès may,' for example,' interpret the I?,ro-
• 1 . , 

visions of the Outer Space Treaty d~fferen~ly ta justify 
\ .;... '1. \ 

, . 
their exclusive interests .. But, the legal principles 1 

enunciated in the Tre'âty were intentionally drafi;t=d" in 

Igeneral terms in order te regulate a field,of ac~ivLty 

45. See infra, nôte 47, 444., See also, a sta~ernent 
by-the Iranian delegate at the tirne o'f adoption of 
the 1963 .Declaration on Legal Principles Governing 
Outer Space Activities, 1-9'05 Official Records, op. 
cit.,os'upra note 2,6,.184. See ibid., 255., (peland) i 
ma 'Official Records.,' op. ci t. -;-SUpra note 20, - 244't 
(UAR); ibid., 237, (Cambadia) j" ibid:, 211 (Union of, 
South Africa) i-' ibid., 212, (Costa Ricit) i ibid., 
jBelgimn) i ibîd~16" (Indon~s~a) i ibid. ,.-21a, 
(Yougoslavia) i ibid., 220, (Canada). , -'-

46. ,- Myers, D.S.,' "Poli tical Considerations On S'on\e 
,Aspects of the Law of Outer Space "" XVIII, Co11oquium" 
1976, .66, at 71. 

--~~--------~---
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which was still ,in i ts i,nfancy' ~nd" for the rnost par,t,' 
, , '-- ~ 

confi'ned to 're$earch. As ~bserved by the US.delegatet" 
, " 

the broad nature ot, th~ p;rincip1:es is d~e to the fact 

tha~t, 

, .' , 

The àim,of' the negotiat.ors, had 
not been'to provide in detail 
for ev~ry contingency in th.e 
exploration and use~of 6~ter spa~e 
but rathet ta establish 'a set of.' 
basic principles. That was why 
the provisions :ef the' ,Treaty were 
purpQsely br6ad:4? 

, ' 

Tp.ey are nonethele$s f'undamentai in ~ir,ecting and, 

rest.ricting·.th~ ~ree,dom of action of individu~l st';:;'~éS. 48 

~ny interprétation of ~he Outer Space Treaty which goes 

ag'ainst its in~ent·, purpose and àbjec~ivé shouid be 

, " 

47. 1966 Offic~al !lece'rds',' op. cit.,-'!:;>upr'a note 36, '428r 
'. l, ~ 

48. The'Sov~et de1éga't~ (ibid., 429), while, enlline'rat,ü1g 
the efforts made J:iy th~ Soviet Union Il'to b.ring about 

, ,an interna tional trea ty whi ch would' define the 
principles governing activities',i:.n oute,r space and" 
~oufd be bind~ng"ori aIr states'"" iloteq that _ t'the . 
basic 'principles concerning.the definitiori of'the' . 
impor:tan"!: l'egal nor'If\s governj.ng acti vi't;J.es in 9'uter 
space •. ~(have been) .~.incorporated'iri th~ text 'of' 

" ,the Treat;'y: ll 
, He.f~rth~r expr'essed,'that; !'It was, , ' 

essentia1 ta conclude ,a ~rèaty governi~g açtivities 
.. ' r" • 
~n outer space.' ... the numbèr of' states engaged in 
the 'exploration of outer s'pace 'was co'nstantJ,y .' 
incr'easi'ng. It was therefo:tre more .. and. more /necessary , 
tp deterl1)ine in .wh~t direction an9. on what ,basil? the" 
aC,ti\ri,ties of sta~e,s in the .fielq ~vould ];)e: co'ri,ducted 
wh~ther ,tnose states werè' space . Powers or' non":Space' ,. 
Powers. 1: S ee also, 's i-milar-' s ta ternen~ts ,by Canada,.
il?i'd., 44b; ibid~, 440, (Bel,gium)~' 
-;0---- , -- , ' 
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çonsidered'v6id.49:·'Mo~èove;, ai1'o~ its provisions?' .... 
. , , 

1 • 

',inc1uding '~he. common inter.e,st 1 pr'~!).oip1e, 
1 J,. ~ 

càn hardlY,be' r~gar~eq aS , 
nominal or devoid of substan~ive' 

'rneaning. No,r 'could -t;he ' right~ _ " 
'ar,ü~ing out' of, them be "ie"led as ' 
, imperfect ( for ,they hàve, become' _ 
vincula ju'r"isi ,thus it'can'"ha.d:-dly 
be sugg'ested that the~/ were not ' 
int~~ded- to become effective. 50 

.. _. ~ '0' ~', r) • 1 , \ , 

Specifie, rules. to define, cl-arifY, ,develop 'and e1aborat'e 
.. '- ~ J \ _ ~ ,.... \, ~ " , 

'the prin?ip,J,es en"Unciate~ in the ',Tfea,t:/hàve 'been' 
- h ' ~ " 1 

- 1 fo'r~ul~te~ in ,vario~s, othe~ agr~e-m~l}ts, 'and "~<?~ti~U~ to ' 

" -'. -51, 
be' formulated b~ the UN and its specia1ized agenc~es. -

" 

49,. 

50. 

, , . 
" , 

,'Articie "3,1.( 1) of th~ Vie~n.a Convent.iOn on' th'e Law 
of Treaty; '(priI)ted;i.h '63, A.J.I.L.,' 1969,' 875 et. 

, sE;q.) pr9vides that a, "treaty sha11 be int~rpreted 
." IIi""""90od. fai th in accordance \vi th the' ordinary' 

'me.anirig' ~o be giyen 'to the terms ,of t,he Treaty in 
their context: and in the 1ight 'of .i ts object and '. 
purpose." ' . 

, , 

Lachs, M., T~e L~W of Out~r,sp~ce: Afr EXE~rience in 
Contemporal=Y LaW-Makingl' (Leyden" t972)·, 1'17. 
In a ;sirnilar vein, Tanaka observes that 'the "lacle of 
defliiütion of Human 'Rights and Fundamenta1 Freedoms' 
in the charter ,and in 1ater 1egis1ation and the 

" ' 

absence of juridical mechanisms for eilforcïng' tnem 'do '. 
not constitute a reason for denying theïr ex~stence 
o'r 'the. need for tneir leqal protection. Tha,t a norm ' 

. -is lellc, imperf'ecta . does not depri ve' i t of .i tE legé;ll 
character"; Tanalca,' 1<., "Transnational . .Law ih A 
Changing .society", in Observations on Peace, Law ' 
and' r{uman Rights, EsSSlYS in Hqnour of Phillip Jessnp, 
(N.Y. and Lonùon, 1972), 250 (emphasis /addéd). - , 

~ ~ t r 'r -
See,supra, note 9. See als~,INTELSAT, .~NTERSPUTN~K 
'and INMARSAT Agreements OI 1971, 1973 and 1976 . 
respective1y (see Jasentul{yana, op. cit., suera note 
.9; , 159-,264 ana 291-344). International Te1e- 1 

~ommunication Conven~io~, 1&73 especia11y A~tic1es 

. ' 

4, .10 and 33 and the,198,2 Radio Regulations 1 (forming' " 
. part of tne Convention and concerning space activities) , 

Appendix 30. ) " 

" ' 
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, .' 
'who is going. to deterrnine 'wh~t,her ~or. not a part'icu.1:ar use 

( "'"T~ ~ 

of spa"ceris, .in,a given çase,.' fo'r the'benefit:of~alJ.,:· 
\ . . ~ . 

count~ies. 11
52, ).'hls· ~ges rio.t i'mPlY ,. 'hO~leV~r',' ~hat ,~he 

-::-pro:visions of Article 'r,' 'paragrap~ l t ~r:e of r-a 'legalfy" " , ,-
" . 

unsubs.tantial nature' ." In terna,tio,nal' space 1aw is a· 
" ~ j - • , 

,product Qf intérnational s=oop<eratio~ wh~r~by" states' . 
'" - J J ~.i' \ ,. ,>_ ~ ..... -. ... -,.. ... 

undertake 'legal obligp.tions· to 'résp~'ctr each, others J" 
~..." ~ ~ ~ ..." \, _ ,-.. /'0 ... ' 

rig~ts: Each "statè_ ,is 'enti tléd· to, ju4g~'- th~ açtion~ of 
~ •• J 

the' oth~rs 'and a,state' wh~s~ rights and interésts have 
l ,. ~ • 

been, or are 'like1 y to be i'nfriI1ged' ~pori, " rn<;l.y, indi vidually , .: 
'.. - ., . .. ~ 

or il). association with other~, ~e'ek the, c;ondernnatioI1; of 

the ac'tions of the vJolating state(s) in varions inter-- ~ . '... -

. ~atiQna1 for:à'.· The u'ni t~d Na'tions undoubtedly, falls ,into 
, -, f -, 1 

, '.' - , 53 ' 
, thl.s ,latter, category. Sinc.e 19'76 f, the ,g~ost~tionary 

" 
See supra note 39. , ' 

" 

, 53. 'This ïs 'not ,only because the Outer: Spaèe ,Treaty. 
was'negotia~ed through the UN but àiso bëcause the 
UN ,èhaxtèr, ."defini,tt~'ly is ,t,he fi'rst internat.j.onàl' , 
treaty whi~h. ~ssued the princip1e, UDiv~rsa11y-known 
and aocepteà nowadays,'aééordi~g to which the community' 
o,f nations, ha;:; ,the right to 'discuss ,and j.udge··the 
behaviour of its Ïnernbers -bn' an inte,rnational plan" :" 
Gill"és Gr-egoi.re, "Unl,ted Nations~' ,a 1ec~ure< de1J-vered ' 
at~Sainte~Justine,H~spit~l ,ori Ocfober 21, 1989, - . - , 
in 'News1etter, United Na tiQ-ns' Associ'ation, Montreal-· 

. Branch, NovèrnO.er -: 1'9 ~o, 1 (Mernp). '. - , :.." . .' 

" 

., 

" " , 

.. 

J • 
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", . ' - .• ',' 54" " 
orbi t has., bee~ a poin,t of dJ.scussJ.on.' as sorne members 

of the' UN feel that their right, tél -us<=; ap.d èxploi t -i:p1s 
: - -, 

'nàtu~al resource is being-violatèd'.' T~7Y' l'lave proposed that 
... ~'" 

-a sP?èi~l agreem~nt or treaty be negotj~tea to fu~ther 
,:;:,.. ~ . ~ ~ 

'c,l'arify t1;le right.s a~q "du"t;ies of states ïn' this respect. 

, . .-

~It, can thereforè be clearly established that.the 
,," 

.çommon fnter~st principle is of a legally binding 

na~ur~S5 and op~rates ~n predominantly Obl~g~tory fashion. 56 

" 

" 

54. See supra, Chapter II. 
" 

55. -For furthèr' Çliscus'sions see, \renërally; n-Imp9r,tance 
of 'the Treaty,on Principles Governing the' Activities 

56. 

of States in t.ne E}{ploration and Use ,of jé)uter Space' 
Including, the Moon 2ln'd,OtIier Celestiaf Bodies 'for 
the, D~velo:RJllent OI .Internat:i.ona:;I. c.oop~ration in the, 
prac:tical Appl,icat:lon of Space 'Technology" ~ UN Doc. 
A/AC.105/2~9/ "(1978); M~tte, N~M.~ Aerosnace Lat-l: Tele
Communications Satellites, (Toronto, 1982) i at 77-:78: 
IUA closer perusal ,of thè ,provision" (i .e.<, Article l, 
paragraph'l of the Outer Spacc TreQty) , hèwever, 
,leads to thé cqRclusion that it is legally binding. 
If i t "lere to he a mere non-binding. prinqiple, ,t11e 
mention Qf the 'common intéres~' in the Preamble to 

, the Treaty wbuld have been sùfficient". 1>iarkoff, 
I1.~., ."Implementing the, Contractual Obligat~on Qf . 
Article I, par.a .. 1 of the Outer Space Treatv 1967", 
13 Diritto' Aerèo, 1974, 153 et -seq~ ,(also printed in 
XVII, Colloqu,ium, 1974,; 136 et seq.) ~ Gorove, S., 
"Energy from Space: An Imperat±~e "'for ):nternat~onal ' ' 
Coop~~ation", 9'J.'Space L., 1981, 41 at 44i DalJ,ses, 
M.A." "The, RelativE:! AutonO]ny of Spaçe Léj.w", XVIII," 

,'CollOd'uium, 1976, 75, at 79;" Markoff" op.cit., supra 
note 41, 29 et seq.; Okolie, C.C.". "Spa'ce ,Law and' 
Energy R,ela'tionship" wi th the, Outer Space Station: 
A Question of Internation,al Heritag,e ·of Mankind", 
XIX, CoLloquium, -1976,. 13S'et seq~' ~,'. 

"ThEl _ {Outer S'Pace) Treaty stands out by t~s pre
dcminatin9 emphasis oh' :t-he interest for ,"thé inter-, 
national, conununi ty as a" who le' in the', research ,and 

o the use of outer 'space and also .on the necessi ty 
for in,ternation'àl 'èooperation ll

', 1)tl' DOc.' A/AC. 10;;/ 
210, (1978),_15, (Nethe~lands). The II prin6iples of 
international's?ace law, which are particulàr'aspëcts 
of the general' 'princip.les. of. ,international " 

. '.. "~ 
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1,27. 
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~ , 

Other specifie principles incorp~rated -i~ th~ ,Trèaty 

! ' ~- , 
It ' - , •. ' 
\! 0 ," 

law 1 simul taneously serv~ q~, o'àsic pri,n'c:ïples of , 
that branch of the law and .. :constitute a cri terion' , 
for the legalïty of aIl specia~ norms of inter-
national space law. Astate is enti tled to conclude' 
any international agreement rela-ting to acti v:i,. ties "'"'> 

for the exploratioI! and conquest df out:er'" spaç'e': .'; ': 
for peaceful purposes. Ho,'{ever,' such. an agreement 
must not confliet with the basic principles and 
norms of international space law, in other words, 
wi th i ts main source, the 196'7 Outer S pace Trea ty " , 
ibid., 20, (USSR). $ee also, UN Doc. AjAC.105/2l9/ 
Add. 2, (1978), 2, (ëanada) i Lachs, M.; "The' Laltl-
Making Proaess for Out~J Space fi, op. ci't., suea~ 
note 27 " 27. Accarding tb Dauses, Ji (t) he gu~ ~ng 
principle of conunoh inte,rest of all manJcind (bonum 
commune humani tatis) .... raises space +aw to a new, 
higher level of international relations. As it has 
been rightly stated, for the first time in legal 
hlstory, international 1aw imposes on states the 
obligation and uses of a newly opened-up space 
area for the benefit and in the interests of aIl 
states ..• According to its contractual nature, it has 
binding effect even if it is, as a generic and, 
hence., implemetable princople, not" self-executory 
in itself": Dauses, op. cit.', 'supra note 55, at 79. 
See a1so Gorove, Sr.. l "Limitations on the Princip1e 
of Freedom df Exploration and Use in the Outer Space 
'rreaty: Benefi ts and Interests" 1 XIII, Co1loquium, 
1970, 74, at 78; Cocca, A.A., "The Advances in Inter
na'tional Law through the Law of Outer SpElCe" , 9 
(1 and 2), J. Space L., 1981, 13, at 18. Writing 
in 1963, McDougal, Laswell and Vlasic corcl·~ded that 
the "recognition of the common interes"t of a'll peoples 
l'n achieving the most efficient exploiration, wi th the,~' " 
optimal production~and widest distribution of values, 
has resulted in a ... consensus establishing inclusive 
use and competence. This 'consensus has been expressed 
in the practice of ,states and is supported by a~ 
important United Nations resolu~ion": McDougal, M.S., 
et al., Law and Public Order in Space, (New Haven, 
196~), 802-803. "The Outer Space' p.'reaty necessarily 
prclübits the converse of,-.;i.nclusive control": Roth-
blatt, M.A. ( "InteJmational Legal Norms Governing 
Development of the Orbit/Spectrum Resource Il i Tele
communications Policy, June 1981, 63, at 70-71. From 
the b_eginning of the conquest of outer space, "efforts 
were made ta arrive at a legal system under wllicll' '-
the common in terest would take precedence over any 
national interest. These efforts led to the acceptance 

,,' 

, , 

- ".. , ... 
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" 

are a natural derivatiop and extension of this princip1e. 

It is their source as' weLl as the controlling authority.~7 

57. . 

, 
in the (Outer Space) Treaty" of the provisions 
incorporated in its Article l, paragraph 1: 
Report of the Fifty-Fo~rth Conference, of the I.L.A., 
1970, 426. Goedhuis holds that "states cannet . 
igno~e the obligation founded on the common and 
real'intention of the (1967), Space Treaty, narnely 
that apart from the specific national interest,' 
there are the interests both of other states and 
the eommon interest which needs to be taken into 
account ": Goedhuis, D., "Sorne Legal Aspects of the 
Use off Communication SatEbllites", XVII, Colloquium, 
1974, 53, at 57; see also Report of· the Fifty= 
Sixth Conference of the I.L.A.,.-1975, 483. Jessup 
and Tàubenfeld, in 1959, observed that "(s) teadi1y v 

the trend on the face of the earth has beert tO,wards 
organized multinational'action in common interest. 
There will be no reversaI of that trend as man moves 
on into outer, space": 'Jessup, P.C., and Taubenfe1d, 
H .J ., Controls for Outer Space, (N. Y ., 1959), 282., 
See aiso KopaI, V., hTfeaty on Principles Governing 
the ~tivities of States 'in the Exploration and Use ~ 
of'Outer Space, Including the Moon and Other Celestial 
Bodies", at 481; Csabafi, I.A., ,The Concept of Stat'e 
Jurisdiction in International Space Law, (The Hague, 
1971}, 116: The "fundamentaI prtncl.ples" i.rcorporated 
in Article l of the Outer Space Treaty l ':ipso j~re ' 
determine the limits and patterns of/the exercise 
of state jurisdiction in outer space. As a general 
rule, it should be pointed out here that ~tate 
jurïsd~ction may not be exercised in an abusiv~ 
mânner, whicn would lead to,the ,creation of monopoly 
'positions by certain states, vis-à-vis the inter- ' 
riàtional cornmuni ~"; sée also ibid:.,' 47. 

~ 
Jenks r commenting on the .1.963 Declaration of Legal prin-
cinles Governir.1"' the Activi t'1.es of States on the !1oon and in 
'Ou~er Space, holds that while the principle of common 
in'terest 'of rnankind in space "in i tself 50 general as 
to lack a~y clearly defined content, it is important 

'prec{sely because it is so qeneral. The more specifie 
pr-inciples'enumerated in thé Declaration it~elf deriv8 
from,it; freedom of exploration and use 'on a basis 
of, ~quali ty, the irnpossibili ty of national appropriation 1 

... the principles of cooperation and mutual assistance, 
and the dut Y to qvoid harmful interference_with the, 

~ space#ac~ivities'of others are aIl natural deductions 
from the recognition that space is a common interest 
of·'mankind. But the scope and vitality of the general '-
principle are not exhausted by the specifie' applications 

~ of it erobodied in the later paragraphs of the Declaration: 
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Tl1e predominant' nature of the common interest princip,~e 

," , 58 
,,~md i ts autnori ty over the principle of freedom, suggest 

tnat in space laH' the 1 general presumption in favour of' 

freedom of action' dQes not hold true. This principle 

of gen~ral presumption is based on concepts of tot?l , ' 

indepeI1:d~hce and abso·lute sover~ignty of states. In 1927, 

pérmanerit 'C9u~t of 
, 

the ~nternatio~al yustice in the Lotus 

case, 59 declared tnat 1 restrictions upon the i ndependence 

of be pre.sumeç11 . 
\ 

states cannot In other words, 'whatever 
/ 

is not prohibited is aliowed 1 is a r1:11e of interna tionai 
. 

law which, acaordin,g to' sorne, also applies to the exploration 

'and 

58. 

use of 'outer sp'açe. 60 This po'si tion is difficul t ta' 

Jenks, C.W., 'Space Lq.w, (London, 1~65)" 193. Since 
the Outer Space T~eaty incorporated aIl the provisions 
of the 1963 Decla+"ation, these conunents are equally ( 
true of the cornmon interest princitple as ipcorporateâ. 
in thè Quter Space Treaty. Moreover, the Treaty 

,gave this prin,.ciple unarnbiguous .legal authori ty 0 

~ c~ . 

\se~ ,infra, Chapter I~I, C. 

59. P.C. I.J., Serres Ar No. 10 (1977). This case 
invol ve<J. él controvèrsy' over the applicability of 
Turkish criminal law to the crew of a French ship, 
Ldtus, '17nOSe negligence 'caused the sinking of a 

c. , '" • 'J;'urkish. ship and' tg.e': 105s 'of eight Turkish nationals. 
The Court was asked to rule on the qüestion whethe~ 
Turkey acted in accordance with principlè$,of 
.inte~national law in prose-cuting the crew of the 

. Lotus. y • 

60. 

. , 

B~ckstiegel, 'K .-H., ilLegal; Implications of- Commercial 
Space Activi ties", XXIV, CGlloqui um, 1981, lat.9; 
Bridge, R.L. l "Ipternationa1 Law and Military 

. ,Açtivities in Outer Spac?",.,13'(4), Akron Law Review, 
1980, 649 at 664; Goedhuis, D.; "Efforts ta Prevent 
Mtlitary Escalation in Space", 10(1) ~ J. Space L., 
1982,1 '25 • 
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accept for the J;ol~O"irling r·easons: 

1. The 'Lotus éase was decided with the Pr,esident:'s 

casting vote;' ~ince the, Court was divided'equally. In 
, , 

-
fact, its opinion on the presumption in'favour of 

sovereignty or fr~eèiom of aétion \'Jàs "voluntaristic 
1 / ~ \ ~ 

senten~,e."6l . (obiter d"ict'a), not necessarily ,indispe~sable 

" for 'the determination of the real issue of co~troversy. 
, . 

Both, of its opinions, i.e. on the ohiter dicata a.s '~vell 

as the real issue, were è}{tensiy~ly'criticized in later , 
62 

years. For example, the Premanent Court's "emphasïs 
" 

on state discretion63 i5 c'ontradi~ted'by the viEj"is of the, 

International Court in the Fisheries and Nottebbhm cases, 

61. Markoff, op. dit., subra note 55, at 15~. See also, 
Larson, C?l? cit., infrâ'";--note 64.' 

, 

62,. Columbus, C.J.:, The Intèrnational Law of the Sea, 
(N.Y., 1962), 262-263; Starke, J .G., An Introduction, 
to International Law, (London, 1972) ,~3, fn. 4 ana-. 
281-282; McDouga~, et al, op: cit.~ supra note 56, 
699, fn. 150j von GIahn, G., Law Amqng Nations, (London, 

63. 

1976, 249-250; BrQwnlie, I., _ Principles of, Publis= " .-
International Law, (Oxford, 1913) 1 250 and 295, fn. 6. . ~ . ...,. 

On the question of jt1.ris'd~c:tional disc,retion or 
sovereign freedom of action, the Pe,rmanen t Court, 
in the Lotus case 6pinèd' tl?at: "Far f,rom laying A 

down a general prohibi-tion to the effect that 
States may not exten'd the application of their lai'ls 
and the j~risdiction of their courts t~ persons, 
prbperty or acts outside their territory, it leaves 
them in this respect a wide measure of discretlon.· 
which i5 only limited in certain cases by prohibitive 
rules; as regards othGr cases, every state remains 
free ta adopt the principles which it tégards as 
b~s~ and rnost sui table." (cf. Brownlie,. ibid., 205) • 

, ' '\ 



( 

·' which concet~e? the comparable ~ompetences of'states, 

respe~ti vely, to de1i~i t thJ terri t0.r:ia,1 sea and to, 

, confer nationa1i ty on indi viduals. ,,64 The opinion of 

the Court on the real issue (i.e., a.pplicabi,lity'Of penal -- . 
laws to a ship of'a state other, th~n those of the st~te 

,whose flag that ship earries), is negated by subsequent 

interna,tionai >J.aw éonventions Î ~., a, diplomatie 

conference meeting at Brussels in 1952, disagreeing with 
-

the Lotus' decision, drafted the, In'ternationaI. Convention 

for the Unificat,ion of Certiiin Rules re1at:i,ng to Penal 

Jurisdiction, in Matters pf Collision and other Incidents 

of Navigation which was s>igned on May 10, 1952.' Article 

Il of the 1958 Convention pn the High Seas as weIl as 

Article.27 of the ~ecently co~cluded 'Convention on the 

, , 65 
Law of the,Sea corttain provi~ions with respece to the 

64~ Brown1ie', ibid. Larson, after an extensive discussion 
of the decISIOns of international tribunals reaches 
,the conclusion that' "there rernains lit't1e' force in' 
the frequently quote'd dictum in the S.S. Lotus caSé 
that rules of law.binding upon the states emanate 
from their own free will": see Larson, A." "Decisions 
of Tribi.ma'ls", in Jenks, C. W,. and Larson 1 1\.. (ed.), 
Sovereignty Within the Law, (London, 1965) " 375, at 
405. 

65. uni1:-ed Nations Convention on the La\1T of the' Sea, 
UN.,,_P.~c' A/CONF.62/122, (1982). 

, 
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exclusive crimin,al jurisdiction over a ship' of. the 

f1ag'state - a rule contrary ta that in the Lotus case. 

2. Interna tion~l 1a~1, like any other law, is not' 

~tatic but dynamid66 and has evolvêd from the law of 

co-existence to the Iaw of cooperation. 67 In fact, 

the vlor1d is na longer compo~ed of sovereign states but 

h b '" t' 1 " 68 d" as ecorne an l.n terna l.ona "~ommunl ty an vIe are 
, ,/', 

vd tnessing the grovlth o,f a yprld c;mmuni ty. ,,69 Since 
, u 

the "eff'e~ct~ve' authority "oi any legal system depends 
J ,. , ~ 

upon the cammon underiying' inter'ests of the participa!1ts 

in the system and their recognition of s?ch cammon 

interests" 1 70' the lavl' (ff this growing communi ty is 
'1 

, 
66. Kunz, J. L., "The Law of Nations, Static and Dy~amic,,', 

27, A.J.I.L., 1933~ 630 et seq. 

67. Friedmann, W., "The Changirlg .Dimensions of Inter
nattona1 Law", 62, Col~ia Law Revic~w" 1962, 1147 
et/seq. . ' , .. 

68. For details, see Mosler, H., The International 
Soèiety' as a Legal Community, (Alphen a7d Rijn, 
1980); S-chiffer, W., The Legal Community of Mankind} 
(N.Y., 1954); Jenks, C.W., A New World of' Lat.,?, 
(London, 1969), 219-270; Anand, R. P., "The 
Development of a Universa1 rnternatrional La\<?,lI, in 
LepowsJ<:y, A., et al. (ed.) 1 The Search'for,World 
Order, (N.Y., 1971),157 at 177. 'C,"· 

'1 • 

69. Falk,,, 'R.A., "Th.e,Trend Toward World community: An 
Inventory of Issues ll

, "in The Search for World'Order, 
ibid., 3.53, at 366. " .' " 

• 
70. Gandhi, 1. 1 in The Report of the Fifty-Sixth 'J 

Conference of the l .L.A." he1d at New Delhi, Decelnber . \ 
~~, 1974 to January 4, 1975,' 15. 

o 
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evo1ving to becorne the Common La"l of Mankînd. 71 The 

Covenants of the Leag,ue of Nations and the Charter of 

the United Nations have played an effective part in 

the developrnent of current internatïona1 law, which is 

bàsed prirnarily on interdependence and international 

cooperation rather th an merely strict observation of 
\ 

t t , . d o. d d 72 s a e soverelgnty an ln epen ence. "The traditiona1 

system of international Im'J", observes Friedmann 1 

~ "regu1ates the rules' of co-existence betvleen sovereign 

states. It is essentia1ly a coliection of 'don'ts' 

(prohibitions) .13 On the other hand, the "developing 

'cooperative' lawof nations ... bind(s) the nations, not 

in the tradition~l rules of abstention and respect, but 

in positive principles of cooperation for COlnmQn interests." 74 

This d,ifference in traditional and contemporary:inter

national law 15 caused mainly because of the indispensable 

,71~ See Jenks, C.W.~ The COlf\ffion Law of Manktnd, (London, 
1958) • 

72. Matte, N.M., Le droit international nouve~u, (Paris, 
1948), 155 et~g., and - De la,mer territoriale à 
l'air territorial, (Paris, 1965), 231 et seq .. 

73. Friedmann, W., "l'Tational Sovereignty, International 
Cooperation and the Reality of International Law", 
10, UCLA Law Review', (lQ63), 739, at 744. 

74. Ibid. 

_ J 
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interdepandence of states which can n~ longer affbrd 

to remain totafly Independent. -Peremptory norms' of 
, " 75 '. __ , 

international law ',(jus cogens) undoubted1y limit the 

freedom of action 6f states. In ether words; contenl?~rary 
,1 ' 

international 1aw, not only comprises traditional 

,- "prohibitions lf but, overwhelmiIigly, positive, 
, , 

c;1eclaratory rights and duties of stat,es to serve 

the common iilterests of the world conununity. 1;nter-

-dependence, not sovere ignty , tHus seems to be the· 

determinant factor in contemp6rary international' la't'J. 

1 -

3: International space la'\'J ... a part of contemporary 

inte'rnationa1 law - is' not based on the unrestricted 

freedom of action or sovereignty of states but on inter~ 

national cooperation. Hence, the rule ,of presumption in 
t ' r" 

favour of sovereignty has no ?lace in international space 
, 

,law. 'The prohibition of appropriation of outer space by 

any means whatsoever has not only be'en recognized 
j 

as conven tiona,l' 'bu t - .il. 1so" as cus,tomary international 

law; 7'6 and t~e predominant effeet of ~he common' 

,75. See art;icie 53 of the 1969 Vienna Convention on 
the L~w of Tr'eaties" op; ci t $ l-- 'surira :ç1ote 49. 
For details, see SztucJn, J., 'Jus' C02ens and tbe 
Vienna Convention on the Law of Treaties: A Criticai 
AEpraisal, (N.y.,,1974)~ Rbzakis, C.L., The Concept 
of ous Cogens in the Law of '1'reaties, (N. Y., 1976,). 

76. See infra,'Chapter III D~ 
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interest principle renders the presumption in favour o~ 

sovereignty inapplicable. Above aIl, this principle,-

as a Péilrt of general international, la\'l' - has become 

, inval.:Ld- wi th the apPJ.ication of speci<al legal principIes, 

and I:u,les speci.fically de;3igned to govern t~e exp'loration 

and use of outer space, i.e., lex specialis derogat 
"""-

generali, Irexèept where general principle is clearly 

77' stipulated to' have an overridin'g effect. Il 

- An increasing number of space law e.xperts and 

publicists deny the application of the Lotus case principle 

to outer space. For example, L~chs holds that "(t) he old 

principle that everything not prohibited is permitted is 

',not v~lid today. The freedom of act.ion is deterrnined ' 

by the possibili'ty' o~ infringing .upon the,\rights of 

othèrs. Renee ~he limitation of rights and the need for 

cooperation ,and consultation in aIl cases where astate 
j , 

I,tnay by i ts aetivi ty affect the rights of' other's. This is 

- 78 of' particu1-ar ±mportanq~. in regard to outer spaee." 

77 . oS tarke 1 0E. ci t . 1 supra note ~ 2, 449: 

78. 

, ' 

Cf.' Vereshchetin, V .. S .. , "Again'st Arbi trary Inter
pretation of Sorne Important Provisions of Inter

'natioI}al ,Space Law", XXV, Colloquium, 1982, (rnemo.,l . 

) , 
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Similarl'y, Marlcoff states that "(l)aêk of prohibiti'on 

,does not mean ùnder contemporary international law; 
, " 

ÇlaiIfii.ng' tha,t a given, , authori zati.on or permiss'ion. 
" 

acti vi ty ,t'lhieh has not béen expressly' prohibi ted, should-
D -

be recognized as a permissib1,e Ol1e, gets baek' inter-' 

t , 1 l 'h h If' 11
79 nq ~ona ait! Ttl1 t 'a. !.,la a century. _ ,V:tasic f 

, .-
discusDsing the increasing- mi~i tariza t'ion of outer spaèe, 

a " , similarly eoneludes that. thé Il (rn) ajor spaee powerEi have 

dèffionstrably been. acting on the premisc th~t "lhate~er. 

is not prohibiteÇ!. V'erbis expr~ssis by the (Outér Spaee) 

Treaty i5 permiss.ible, and therefore lawful. While, the , . 
d h' l d 'h'" ,,80 - ocument as a vlO e oes not permlt sUc an lnterpre,tatLon. 

r 

The inapplicabili ty of 'thè prineiple of "whatever 
D 

is not prol'libited is, allo'!:led" ~o outer sp~ee, does no.t 

rnean that aIl activities with respect to its exploration 

, and use should b~ p,resumed to be ,prohibited until allo'Vled 

or permitted;- --It--sinply means that ~ll outer space 

activities must 'be carried 'out in such a way as not ta 
- Q 

confliet yli th tq.e cornrnon interest principie, i. e. the 

79. M~rkoff, op. cit., supra note 55, 154. 

,80. Vlasic 1 I.A. l "Disarmament Decade, Outer Space and 
International Law", 26 (2) McGill Law Journal" 1:981, 
135, at 171. 
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'interepts and rights of other states. AIl states are 
.' 

iree to ,conduct 9uter spac~ aètivitie~ as long' as, or 
• 't .... ' \ 

',ta ,such an ex'tent that, the§ do not violate the principles 
, 1 - -, '. 1 .. • 

"and, rul~s (bot~'prohibitiv~ or declarato~Yr of inter

.national space law. Às early as 1962, Christol wrote 
l ' ~ \ , 

-that "(Jc)he Lotus' Case, does not c\D~S'titute a preGedent 
, ' . , 

in favour of "unrestr5.cted ·nationai uses and activities 

. ,/ t' . '. " 81 ' .c; h d th Il t t 
~n ou er spac~. He ~urt er state at a s a e may 

, " 

el1:gage in :Reasonable' con'dùct, until inhibited by clearly 

~st.ablished p~incipl'e~ and rules of international la~]. 11
82 

. " 
This t;.nes.;is holds g60d even today." It is, in fact, 

,stréngthen~.9 .by the .provisions, Qf the Treaty: "The 
, -

contest b~twe~n~permissible and ~on-permissibl~ conduct" 
.. • '- .I"\- ;' ~ " 

\ ..... .. ( 

âccording tG .Chris-eol, "must b,e resol ved in a structured 
.. . ... ,. \ 

'. space l,ay.r regime by 'the l,con~~pt;Q ,Qf reasonablEmess ... 
) • ~ r ........ ,1, _ ' ~ 1 

, .. (Thi~",~oncëptL doctrin~ i,s ,based upon reciprocal benefi ts 
~ ~, : ' < - " .... 1 ,\ .... 

. and on' a' 'gener~lized on-g~'j..ng mùtuali:ty of inrte,rest .. 
/'" \ ... ... 

.. ~ ~ " , ' 1 ~ ~ 

Reas~nâbi~~'e$s emphasizes the essenti:3.1 values of', il worl~' ,,' 
t _~ \ l 1 ~ 1 • ; .1. • 1 .. 

cdiiununi ty . of interest's·,. and when condi tioned by acée'pt.able ' 
\. .... .. ..; ,t .. l' ~ 

.tolerances provides the basis for effective and cooper'ative ' 
\ 1: ~ f • -, ' . ; " ,,,'. .' 83 

,internatlonal relations;" The doctrine of re~sonableness, , " 

il~ \' ~ r ~I 

, as perceived by Christo'L ·is undbubtedly incorporated in 
.' . 

81. Christo~,.Q.C., The International Law of Outer Space, 
(Washing~on, 1962), 267. 

82. Ibl.d. 1 'Z6 8 • . " 

/ 
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, 
the ,Outer Space Treaty, sinee it stresses the common 

# " 1 

, intere's.,t of rnankind in the explorat:i~n ànd use of outer' . ~. '" ' '- ~.. ~ 

's,paee ari'ç'i the, ,fac,!:,.' that such .activi t~~s must be eonducted 
, ~ ~. ,., 1 ..... 

"i-ri the ~nterest. of. maint;.ain,ing international peacè and 
, . . 

~ ) • - .1 

sécurity and ,promo'ting ,international Œàoperation and 

" understanding." 84 
fi (.. ~, 

, 
. The piedo~inant nature of, the common interest 

prineipl.e fl.lso ~ffipiiés th.at e;cploration and use of outer 

space rnust',be in ,sorne 'vroy, beneficial -to manldnd. This 

does not, hot rever, imply that àll' outer' sp~ce activities 
i 

".J. ... 

,'must be undertaken only if they:' are exclusivel~ be17eficial 

to ail rnanki~d. It simpl,.y means that ben.efits derived 

from the expl~rati?n and ,use 'of outer space, includ+ng 

the gèostationary orbit,: mu~t be distributed equitably. 

Interpretinq article +~ paragraph 1 of the Outer. Sp~c.e 

Treaty, Mai:te holds that "it adopts a global viewpoint by 

providing that interests of all countries are to be taken 

" into account'regardless of their degrBe of economic or 

scientific ~evelopment,,8Sr and, that r'(e)onsequently, 
, , 

" 

there is a basic obligation that fàlls upon states carrying 

out space activities to be responsive to the interests 

84. The 1967 Outer Space Treaty, Article III. 

S'S. Mat"te, op. cit., supra note 55., 77. 

1 • 



, , 

of dev~loping countries and to provide for some method 
~ v. 

of distributing the benefits derlved rrom such activities. 
- ..' (1 

The ways and means in /which- this cooperation-:~ill be 
/ .. ~ 0( ... 

achieved is a matter for agreement betwe~n the states 

concerned. ,,86 

Tne object anq purpose of the Outer Space Treaty 

,is clearly expressed in i ts :l?reamble, and is reinforced 

and authenticated by the provisions of Article l, para-

'graph 1. The' term "benefit" generally means' advantage, 

or \ anything contributing to improvement, whi~e the "plural 

term 'interests' seems to indicate thpt more mày be 

, involved than just the vague, general 'interest' of aIl 

countrieso ~n a.sense the plural phrase may perhaps be 

regarded as a viQtory for the less deve+oped countries 
f - , 

which entertained strong hopes of recei~ing benefits from 

man l S exploration i:md use of outer space. ,,87 
, 
Such terms 

'.' 

were inèluded in khe operat~ve part,of the. Tre~ty on the . " 

\ ~ .; \ '-
insistence of developing countries which, in light;, of . 

" this principle, percei ved 'themsel ves to be the reèipients 

" 1 
86. Ibid., 78. 

87. , Gorove, S.;-' Studies in Space Law: Its Challenges 
and Prospect,s, (Leyden, 1977), _~7. 
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," 

df,'the, ben<?fits, including :the" transfe~ of technoiogy.88 

. -' '.~t ~i~ i~teresting' to note that these provisions are 

equated ~ and rightly sO'~with thé principle of the 
.. ... ~~ ;' / , 

~ , 9 
Cornmon H,er i tage 0 f Mankind (CHM). 8 

.The CHM principle, gen~rally 'attributèd' to the 

M?tltese. Ambassador pard9 in the contè~~t of the Law of .,' 

the Sea, in fact originâted in the' con 'j::.e xt' 'of outer 

,s.pace acti vi t{es 0 

.r 

Schaèhter g as Garly êS 1951, stated 

, that 

.' . 
, , 

88·" See supr~ note 28. Paul· Dembling, discussing the 
negotiat~hg' 'history of the Oüter Spa,ce Treaty, . > 

noted _ thqt the "Treaty proyides ·,that the heI).efi-qs 
., . of the exploration and use OI outer space 1 • 

includlng ·the-moon and qther celestial bodies', 
shali acc~ue 'ta al~ co~tries, 'irrespective of 
their. degr!2!e of econornfc or scientific' develop
ment v. The: j.mplïed referenç,e to' the developing 
countri~s 'appeared' ini tially: in the' Prearnble to 

:the $ovlet.draft. Howev~r, the delegations from 
those 'countries toolc the posi±ibn that sueh . 

.. langu~ge 'snould be. inel udeÇ!. as a' part· of the 
binding' breaty. cornrn.itrnent,4 and i t was ul timately 
~greed that, suc-h langua<je, should b~ inc'luded in . 

. ' . the -Tré"atyn : DernJ:)ling, P. G., "Tre'aty on ' 
Pl:incipl~s~ Governing the Ac'j:i vit~es of S.tates- in 
the Exploration and,Use .~f' Outer Space Ihèluding 
the !:'Leon ânci' Othér Celestial Bodies", i:n Manl1al on 
Spâce Law" op. <;:i t:. , . supra note ,9,. 1,. at ra. 
The an.alY9is of Artic+e ;1:,' para. l" of th~ Outer 

, .' Space Treé!:ty in the Staff ,1Report l' a'iso holds. that 
~(i)nstead of spaee âctivities being regarded as a 'monqpoly of, those natio~s able te afford ",the 
expense of launching satellites, aIl nations are 
to sqar~ in tl).e benefi ts of space 11 ac.t~ vi ties : 
Treaty on Princi2Ies Governing·the Activities.of 
St,ates in the Exploration and Use of Outer Spaee, 
In81uding the Moon rand Othe~ Celestial BOdies, on.citQ 
supra, note 34, 22. 

89. Batte, o,p.cit., sunra note 55, ,77-78; 
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('l'}he,'univérs~' (that i?",.the'region of 
outer space and ',celestia1 bodies), 
belongs to aIl of, :q.s I~,-i t ls J?~.r:t ,"of 1 " 
the common h'eritajje Qf' mal'l]~ind' and '" ' 
therefore should'not be sûbject to' 
d9minion by any particulai"'''nat:ional'' :,:' 

-state. 90 
" , 

. " 

, . ,~ .. 

., '. l , 
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.; • r, 
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Lachs, "'Tho wes Chairman, of COPtJOS' "at ,the time thè, Outer ,' . 
• l 1 ~. ~ 

'. t{' 

Space Treaty was drafted aI)d adopted, observed' ,that the 
\.. 1..". -. ;-

principle of the common heri tag,e ,of 1 mankinc]' -"lb {tself , 
. ." - ~ , , 

\'1hi1e nm., applied in re,ga.rd to ,pùtel\' spa'Ce, to~ tp.e ' 
) IJ , ~ '. , ~ - . ... . 

resources of the moon, to the ocèan "fl.qQr, anc~ seabe:d:, ~ 
1 ~' • 

(J "'i 

may expand further i in partj.cular. in 't.'he 'coptext 'of, 
, J". 11 : 

1, • '. / _. < 1 1 • ' ; 

a ne\'l international e'c0!l0ffi.l.C order certal:n resOU;t"ces . " 
r , 

may become the common herit.àge of 'mànkind in 'o;rder":to, 
• l' .. , '.. - - ':']. .. ., • ~ .. " 

-. -" ~ ~ .. 
make .the distri~utioh, 'of wealt;.h 'more equitÇible., . It 

is interesd.ng to record: that thè' ,institution ~nd the ,,~. 
, ) , 

tepn orig,inated in tne first treaty for outer sp~ce ", 
, ~ <~> 

, 91 ': 
i.e., the 1967 Outer Space Treaty. Though the,~HM 

, • J "-

Schachter 1 o. , liA PreV.l.e'!tT 0 f Space Law' Problems -
Warning: Ear1y_ Unilateral" Positi6n-fl; ln' (US) 
Senate Doc. 26, L'egal Problems' of Space"Exp10ration, 
(Washington, 196ï);' 345~ '- , ,.' ~. 

90. 

, ' 
91. Lachs, M., "Sorne :R'eflections on the S'tate of Law 

of Outer Space", 9, J. Space L. , 1981, 3,at 9. 
Similar1y, Ambassador Cocca of Argentina,' states 
that "the idea of a 'conunon heritage of mankind " 
is basic to the la~ of space and space activities 
and i t was from that principl,.e - the la'l.v of space 
that the -new law of the seabed was derived, and 
not 'vice versa",: UN Boe. A/AC.105/PV,.113 (1972), 
51; sée also 'Cocca , A.A. l ,"The Advance::; in Intér
national. La ... '! Through the Law of Outer,. Space" , . 
J. Space L.,· ibid:.,.·13, at 15. .,-' 

, , 
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principle-i~ specifically mentioned in the 1~~2 Conven

, tian on the ,:ç.a'V1 of the- Sea ,and the 1979 Moon Treaty 
'1 '10. ,~ 

,0nly,var~ous m~mper states of CQPUOS repeatedly assert 
*' ~. .. " 

,.-- tnat outer space ~'s a ",hole '(not only. the mootl and 
, ' 

. '"o~eJ: celèst~_a~ -bodies) is a common h?ri tage of 'maI,lldnd, 92-
- " .' 93 

a vie,', 'Vlhich is also shared by sorne iegal commenta tors. 

The CHM-principle implies the equitab1e sharing of 

benefits derived from the exploitation of the natural 
r 

reso~rces of the seabed, the moon, other celestial 

bodies, and outer spa:ce: liA resource subject to the 
J ": 

0wn~rship of the international community such as the 

deep sea and outer space is said to be 'the common heritage 
, 

of mankind 1. l t is assumed that aIL states are entitled 

,to participate in decisions regarding i ts use and té 

9.2. See, for·example, UN Docs. A/AC.'105/C'.2/SR.3i'-3 
(19~2), 7 (Romania): A/AC.I05jC.2jSR.362 (1982), 
2 (Chile) ~ AjAC.I05jPV.235 (1982), 8 (Egypt): 

93. 

"Universal Heri:tage of Mankind". 

Acco:rdin'g to', Rosenfield, ,th? b 1~'common heri tage of 
mankind" doctrine "ü; -enunciated in the cons,titution 

, for outer SpérCEa,' 'the 1967 Out.er space" Treaty, vThere 
it is provided that outer space shall be fo~ the' 
benefit and in the interest of' all countries": 
Rosenfield,; 8.B., -"Solar Energy and the Conunon ' 
HE;ritage of Mankind", XXI, COlloquium, r~, 58. 

,See a1so'Matte, op. cit., supra note 5~i ' 
Soroos, M. S . 1 .. The Commons in the' Sky:, The . 
Radio Spectrum and Geosynchronous 'Orbi t. as ssues 
in Global Policy!', 36 (3), International Org niza
~, 1982r ~65,-at 668. ' 
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share in (the economic· pay-offs from e:>cpl<?i ting i t. ,,9'4 

The presen,t practicè of fi~st-co~e, first-served,95 

as regards us~'of the geostattona~ orbit places non--

user$ at a disadvantage not o~ly,in so fa~ as equitable 
• 1 

access is concerned but also with respect'to sharing 

the" ben~fits deri:ved from its exploitation. Users of 

this resource, 'i.e. those who are the first to register 

their,orbital assignrnents with the IFRB, are the 
! , 

exclusive benefici'ë;lries of the 'geostationary orb'it. . ' 

This,is contrary to the common interest princip le 

enunciated in the o.uter Space Treaty. Hence'the need 
\ \ 

tO'elaborate a, speciaJ., agreement or treaty which makes 
'. 

provision not only fo~the rights and duties of @tates 
. , 

in the utilization of the geostationary orbit'but also 

94: Soroos, ibid. See also ~.atte ~ '~'. ci t., suprS note 55, 78; McDougal, op.' Cl. t ",' supra note ,6; 
Coeca, op. cit., supra note 91. According ta the 
Report of th~ ILA Space Law Cbmmittee, before thè 
adoption of the Outer Space Treaty "(t)here o/as' a 
widespread feeling that sinee only â very small' 
minority of state~ ~ould in the foreseeable future 

.have the capacity of exploiting this new domain, 
a legal system for outer space should be developed 
which would enable aIl states, whatever their 
teehnologieaI or economic development, to share, 

,the profits obtained by the exploitation and use 
of outer space": R~port of the Fiftx-fo~rth 
Conference of the,ILA, 1970, 426. This was· 
achieved through the adoption of the Outer Space 
Treaty especially Article I, par~. l, ibid. 
p 

95. Se~ infra Chapter IV. 
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, , ' 

1=or the equi table dis'tributièn of benefi ts' accruing . ' 

from such 'uti1i,;zatio,n. ",The geost~tionarY orbi t 'should 
, , 

. 96 
,be express1y. èÎeclared a',corrnnOl1 heri tage of mankind. 

The 1979 Moon Treaty·app1ies,to the orbits around or 

other' trajectories to, or around the moon and other 
", 97 

ce1estia1 bodies. COPUOS interpxets ~rtic1e I; 
l ' 

96. This express dec1aration is needed to remove 
the doubts which a:r;e cUrl;t;nt1y expressed' by a nurnber 
of state~. ,It is interesting tO,note that . 
signatories of the Bogota "Declaration, 't'lhilé 'c'laiming 

, sovereigntylover portioms of the'g~9stationa~y orbit 
above their respective territories, have recognized 
that tllopé parts of the orbit ,\l'Illich are above the , 
high seas are a "cornmon heri tage of mankind". A 

-trend towards achieving th{s objective is already 
evident. "Whi1e the ',pr'ovince of mankind i princip1e 
app1ied initia11y to the geostationary orbit, 
swift techno1ogiqa1 and geopolitica1 forces are 
now vesting title to it as tj1,e. 'common heritage of 
manlc;i.nd r ": Rothblatt 1 M.A g 1 "ITU Regulation of 
Satellite Communication'l., XVI!I, Stanford Journal 
of .Int~rnational La\'l, 1982, l, àt 20. 
The ,radio ppectrum, which is indispensable ta 
~se of the geostationary orbit has been generaIIy 
recognized as flan international public trust ll 

and "common possession of mankind". For detai1s, 
see ~ra Chapter I, fn. 20. It is also interesting 
note that according to Section 3(a} of the Canadian 
Broadcasting Act (S.C. 1967-68, c. 25) "radio 
frequencies ... are public property". 

, ~ 

, . 97. Agreement Governing~the Activities of States on 
The Moon and Other, CeIestial Bodies, (UN General' 
Assembly Resolution No. 34/68 of December 14, 
1979, Annex) Article 1. ' , 

l " 

, , 

, -; 

f ,-, 



( •• - # 

". 

\'-

145. 

'paragraph 2, of this Treaty to expressly exclude 

H:s applic_ation to "trajectories and orb,its .o-f' spac;e 

abjects in ~~rth orbits 9nly ànd trajectories of 

. sl?ace objects bett-Teen tl).e earth and such orbi"t7s p ,,98 

. i.e., 'the geos~ationary ~rbit aroUnd the earth. 

Suchan" exclusion s'eems 10gical since th~ Tre~ty was 
'. 

not ,conce1:1led v-lÏ th' the eart.?- or i ts natural resources ~ 

It should be viewed, as "a, precedent for future sPE!eifie ; 

agreement on th~ geostèttionàry orbit, sinee it decfares _ , 
,l, , 

the'orbits around the rooon and Qther c~lestial bodies to 
.. , ' 99 

be the cormuon her~tage of mankind. . 

C. The ~reedom Princip1e 

Article ~, paragraph·2 of the Outer Space T~eaty 

incorporates the freedom prineip1e,' i.e., 

Outer space, including· the Moon and 
other celestial bodies, ~hall be free 
for éxplotation and use.by ali states 
without discrimination. of. any lcind, 
o:p a ~asis of equali ty and i,n' aceordanee 
with "international law~ 

1 J ~ 

98. Agreement Governing thé' Aetivities of States on 
the Moon and Other Celestia1 BOdies, preparèd at 

- the Requ'est· of the Chai,rman of the 'US Senate' s ' , 
Committee on Commerce, Science, and Trarlsportati-ol1, , 

r parts 1 and'; 2, (Wa'shington, 1980) 1 47. 

99. See st;Pra note 97 1 Article Il., 

. , . . , 

.' 

1 , c 

J ' , 
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, This is an essential extension, or consequence of, 

the common interest principle. Outer space; including the 

geost~tionary ~rbit~ cannot be e:>cplored and used, for the 

benefit and in the iriterests' of aIl eountries unless aIl 

are fr~e todo 50. Àt the time the Outer Space Treaty 

_, vIaS neg,otiated l ,,!=-he fre,edom p.rineiple did not pose any 

serious 'p~àb~~rnS of àèeept~nce by.COPUOS mernber states. 

This vIas due bo various developments which had occurred 
• - '_ 1 

prior 'to ~hat time. The spaee âge began durlng t~e 
'. 

- ~nterna~ional Geophysical Year (spon'Sored by the' 
, - '" . 

Internâtièmal C9~ncil of S'cientific, Unions) ,~Ihich tool~ place 
, , 

" from July 1,' 1957 to Decernber 3J.,· 1958 and resu1teçl in 
J 1 _ , 

. the "most in tensi ve ,observations <?f the earth and i·ts . ' 
,. . ' 100 

cosmie environs that maJ?land h,ad ever' seen Il • The 

ad hoc COPUOS in i ts 1959 Report tp the Gene'ral , . 

Assemb1y'conclu4ed that: 

100. Staff Report on' the International 'Geophysical 
Year and S,pace Research, US·House qf ~preselftati.ves, 

\ 86th Congfess, +<st Session, (W~?hington,l 1959),:' 
,-,",1. For .detail,s, a1~0. see, Annals of the , 

InternFltiona1 Geophysical Year l ,(N. y", 1959), ," 

• > 
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During the International Geophysica1 
Year 1957-58 and subsequent1y, countries 
throughout the wor1d proceded on the 
premise of the.permissibi1ity of the 
launching and f1ight of .the space vehicles 
which were launched, regard1ess of what 
territory they passed 'over' during the 
course'of their 'fligh~ through outer 
space. The Committee, bearing in mind 
théit i ts terms of reference ]Je'fer 
exclusive1y to· the peaceful uses' of outer 
space, be1iéves that, with this practice, 
there may have been initiated the recogni
tion or establishment of a genera1ly 
accepted;rule to tme effect that, 'in 
princip1e, outer space is, on conditionS 
of equa1ity, free1y availab1e for explora
tion and use by aIl in accordance with 
existing or future international law or' 
agreements. 101 

This resn1 ted in the practice of states ta a1low the fr,e~ 

passage of spaèe. abjects Qver their terri tories , ther,eby 
l " 

" creating customary international la'llJ.' 

",";, "With regard ta the time factor", Judge Lachs opined , . 
that ' ' 

J 1 

the formulation of Iaw,by state practice 
has in· the'past frequently been assQciated 

, wjth the passage of a long period oj time. 
However, the greater acceleration of 

-,- social and economie change, eombined with 
that of science an'd technology, have 
çonfronted 1aw with a serious challenge: 
one it mu~t meet, lest it lag even 

~ farther behind events than it has been 

101. UN Doc. A/4141 ,(July 14, 1959), 63-64. , See 
also "St'atemerit of George J. Feldman", in 
\International Control of Out~r Space, Hearings 
beffore the QS House of Representatives' Conunittee 
on Science and Astronautics, 86th Congress, Ist 

"Session, (Washington, 195~), 29~ 

. i 
, 
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, 
wont ±o do • 10,2-

The free99mJof explobation and use of outer,spa~~ 
, " 

and .~he celestia1 bodi~& was e:>~pres5ly declared ion 

UNGA Resolution No. 1721 XV'I of 
103 ' .. 

'1961 . and Resolution' t1q. 
", '10,4,.' .-

19,62 (XVII) of 196,3., S~nce:1:he 

, , 
" 

102. I-.C.J., Nort~ Sea Cont'inen.tal Shelf Case, 1.999,', 
~, (cf'., Lachs, M., ,IISome Reflections'on the . 

. œt.§lte of the La~'f' of 'Out~r SIi'ace" " \ 9, ~ace'-L. , 
1981, 3, at 8. \See also Lachs, M., "The Lat-T- , _. 
Making Process for Outer 'Space", in',Ne't','F..rontiers-' 
'in Spaée- ~a\v, pp-., ci t., supra, note, 27, at L!:>. 

. .. . 
103. 

J ( \ .. r \. 

The same Resqlution' a150 express,ed the General 

" 1 

Assembly' s belie! that "communi"cation by means 
of sabellite's should be âvailabl,.e, to the nations 
Of 'tne vlO'rld as, soon -as practicab1e on a g<1obal: 
an'd non-discriminatOl;y basis." The 1963 Extra ... ' 
ordinar~'Aàministrative Ràdio Conférence of the 
ITU, tald-ng note of th'is t resolution, reèognized 1 

that'all members of~thé "Union have an intel?est 
in and right t'o an equitable and rationj3.'l ùse '. ",' 

, \ 

of frequency banqs allocated for spape communica-, 
tions": 'Reconnnendation No. 10A, Final Acts, _ 
of the Extraordinary Administrative Radio ' 
Conference to A110cate Frequency Bands for' Spacè 
RadiocolJllllunicë;ltion 'Purpos'es, (Geneva, 1963)'1, , 
ITU. Simi~arly jV the 1965 .plenipotentia-ry , 
Confèrence of the ITU" taking' into cons'ideratioo. 
Resolution'No. 1721 of the General As~emb'1y, ,', 
reminded,its members to promote the PFinciplê ' 
that "all' couritries should 'have equal oi?portuni~y- _. ' 
to use space "j:elecommunication facili tie,s li: , ' 
International Telleconununication Convention 8 

1965,- 'Resolution No. 24. ' 
. , 

" 

104. UN General Assernbly Resolùtion No. 1962 (XVII) 
of Decefuher 13, 1963-. - ' 

.' 
.' 

. . 
) , . 

, " 

" 

1 
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". h' . t d 1'" Il' b' d'" .", 1 105 ; .~s ,av.~ng enunc~~, e ~ga y ~n ~ng pr~nc~p es ."' 
.' , 

and the freedom principle has been incotporated in 
'-

toto' il). the Outer 'Space Treaty, i t is genèrally conside'red 
~ " .~ , 

, ':' . to be a part ,.of '~ustomary in'ternational law (jus coqe~s) " 
• '.01, "t "'\ • v 

.... t ~... _ ( f.Jo J t 

,~ binding ,upon alI stat:.è.~, \-lhei:her ~arties~ to the ';['reaty ~ 
...... ~ { 

t 
10,6 or no . T'his princj.p1e was not challenged' un'l:ïl ' 

'. " ~ ... 

105. See generà,f1y, Matte,"'op~ ,~it., supra.note 55, 
30-31, fns 60·to 62; Jenks, C,W$,-hThe Evo11,ltion 
of Sp;:tce Law Continues", in t:1élanges offerts à 

," ,f 
" Juraj'Andrassy, (La Baye, 196'8); 135, at 139: 

iidenunciation of t}l~ (OutE?r Space) Treaty would 
not affect, t):le validi.ty, of" terms of the De'cl~ra
tion \'lhich would remain' an authoritative statement ) 

'. of ~ an acaepi;..ed ,};lody .. of lai-,. which would' continue 
(tp .. ,b~ pinding ,on any state' Wi ~~?rawing from. the · 
Treat.i". See al~o Goedhuis, D., '!Some Recent 
Trends in the Interpretation and'the Implementation 

!) ot ... \ 

/,',", , ..... of. the 'Ru'les of Internat.1,ppal Spaçe, ,Law", ~19 (2) ,-
. Colwnbia Journal of 't'ransnationa1 Law, 1981, 213,' 
, ~, .. , at 215': . vlasic, l .1).., ilTh~ Grpwth -of Spaa:e .' 

. 'Lavl 1957-65:' '. Achievetnents and Issues ", 1965,~ 
Yearbook of Air' and Space Lavl, 365,' àt 380, 

, , 

l' :: J 

/ ,~ , also :Bns 25~34 on 37 4-379 ~ '. , 
, , 

.... ,.',. H16. r- See, ge:n~rallYi Gorbiel, A., "!te statltt interna-:
, / .. " tiona1 juridiquè de :L'orbite geostationnaire", 

" « 

" ' 

, . 

. , 
" . 

" 

, ,. 

, . ;. 

. " 

( , 

,\ , 

, . 
, " 

, " 

.' . , ,R.·F.D.A.', ;1.978 (3), ,303, at 314: ' "le principe de . 
{'" ~.',~ non:..appropriation et' celui de' "J.a liberté"de l.'~s-

C,' " pace~- extra-atmosphérique, Qnt sans nul doute un; 
ca1:'act~re des ,règles abso1umeht obligatoires:- " 

", dù qroit des g'ens' Universel (ius cogens)"; ; 
Vlasic, I., A. ~ "1he' Space Treaty: A Prelirninary', 

,Evaluation" 1 55, Columbia: Law Review, 1967, 
<.507, at ?Î2i uN poco A/AC.10512~9 '(1978), ,19' and 
2S (USSR);, Dauses, op. cit., supra note la, 77; 
v:erescl;letin'f V., !~On the Import-ance of the 
Principle of State Sovereignty in International \, 
Space Law"., ,,17, !ndian JournaL of International Law, 

.19·77 '.1 203-205 i" Pou1a,n·tzas, N .M.r, "Developmen t 
' .. ' " or Retrogression pf 'International Law' in View 

of Outer 'SpacE? Activitiés?" , VIII, Coi1oquiurn, 
1965, 272, at 277; supra,Chapter II, fn. 17; 
Krause-Ablass, G.B·., !l'The Need for, International 
Commtlnîty sy'stemS. ,of' Satellite' Telecoi.nIl\unications" , 

\ XV, Col1oquium,., lQ72,' 8li. ~.I.nternational Space Law, , , " 

J 
" . 

, 
,; . , 
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1· 
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h t · 1 t' o'f 1976 lO.7b " hl' T e Baga a Dec ara -=!-on ;' ut, t e 'c a~ms 

of the equator~al states have, qerierally been dismissed 

as contrary to the established princioles of lnter-
""1 -

~ 108 ' 
natiènal law, and do not seem ~o have affected the 

... -" 

universal validity'of the freed~<prinèiple . 

. , 
(Moscow, 1976}, 84: "The principl€: of the frèedom 
ta explore and use outer space and celestial bodies
i5 uni versal-J,.y recognized". . As a .generaJ,. rul-e; 
incorporated in article 34 of thè Vienrta Conven
tion on th? La'·l.of Treaties, (oR.cit., s!!'pra' note 
49), lia treaty doas not dreate' ei ther'obligations or 
right~ for ~ thir:d state \'Tithout i;ts consent 0 " 

HO\'Jever" article 36 of this .'l'reaty cre.ates a _ 
presumption as to the'existence of the consent of 
the thi,rd state, i.e., 1 liA righ"t arises for a third 
state fram a 9rovision of a ~rèaty if the'parties'to 
the treaty iritend the' provision to accord that right 
either to the 'third s'tate, or a group of"states to 
which it belongs, or to aIl states, ~nd the1third state 
assents·thereto. Its assent sfia~l bé presumea sa long 
as' the contrary is not indicated, uql~ss the treaty' 
otherwise 1?rovides. Il The negotiat:ipg history of 
the Oliter Space Trea,ty clearly shows that' i·t 1rlaS 

,intended that "all states" 'would be entitled, to 
the freedom ,o~ exploration and 'u~e of outer space. " 
Above aIl, "since no state, not a 'party to the (Outer, 
Sp,ace) Treaty has declared i ts refusaI of the rights 
indicated above, for exmple, the right of e'xploration 
and 'use of outer space, on a basis of equalitv vtithout 

,,0 _ 'discrimination of any kind and {n accordance' wi th " 
international law" it mav be assumed that the above 
mentioned provisions of article ,l, para. 2 exte'nd to ~ 
'aIl, including third states j

,: UN Doc. "A/AC.105/219 
(1978), 25. Moreover, article 38 of the Vienna Con~ 
vention provides that a pr~ncipie or ru le in a treaty 

,may become binding on a third state i,f ii; becomes part 
'of cus~omary internat1o~aX law. It is, therefore, 
;Lagical, ta conclude' that the right of i'reedom of 
exploration" and use of 'outer snace 1 including the 

107. 

198. 

'geostationary orbit, is accordéd to, aIl sta~es, whether 
parties to the Outer Space Treaty' or not., 

1 -. 
Reprinted in'Manual on S:eace Law,' oP. ci t; , supra note 
9~ 383 et seq,. 

See SUEra Chapter 'II. 
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",' Although the terms "freedom of exploration" and 

lIuse" are not def ine'èl- in the Outer Space Trea ty ;- . they 
, , 

arè' genèrallyb'understQod' to mean 'lrlhat their natuial/ . 
" 

normal sense .conveys Ir and to incl~de exploitation of this. 
r- l ',' ..... ' _ ~, " J. 

> a , 

• T 

new env'tronment for the pr'~ctical applicatfan of space 
~lo.9·· ,\ \ 

technology.' ',' .. 'I!he phrase il aIl ?tates Jl dQes n6t mean 

that only Il st'at'es" are allowed to explore and use outer. 
~ . ~ . .., , 1 # i 

~1. y ,...... , ~ 

space. " This .fl:éea6m extends to states, their private 
,~ . 

; P - r r' ' 

nai;:ural .. o.~ legal persans undè.r: th~ir authori ty and' super-

.~ v'i~io~·.~'1l0" ln d' to the inter~ati0nal organizations of 
,... .. l' :;,. .' (, 

• r 'Ill 
'hThich the y are :me~~,rs. Hence, states are free to 

explore and use out'èr space individually or ,in associa-
,'1. " 

such freedom is not absolute but rather an attribute 
,; 

of state sovereignty which may be referred to ?s 

109. See generally, Christol, ,?p. ci t. , .suEra .note 81, J' , 

88' et seq .. i Jenk,s, op ~ Cl t. 1 supra note; 20 , ; 
196-197; Dembling, op. cit., sUtra note 88, Il; . 

. UN Doc.' A/AC.I0S/C. 27sR. 58 (1,966 1 23 (Austl'i'ia). 

il0. For det'ails 1 see Gorove 1 op. ci t .• , supra note;.8 V-" 
50. 

• f 

Ill. The Outer $p~ce Tr~aty, l\,rticle VI. 

1 . t 
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independence or freedom of action. 112 Since this 

sovereignty is not outside '<~r above the la'V;, 113 
~ .... ' 

" 
l' ,J .-' ' 

:~r:eedom of action can thus be exercised <;>n1y 'VIi thin 
.' ..... .' -

the '1imi:~~:t:ions prescribed' and to the ex;tent allowed by 

1aw. Even BOdin, \'\1ho has beC?n recogni:Z7~ as the father":; 

of the concept of state sovereignty, IIrecognized that 
'--

the absolute power of the state is subJect to the 

authority of the divine law, of the natural law 
J' 

and of the lavT of nations .UA While\ article ,1, 
" 

" paragr.aph 2, of the .outer Space Treaty enti tles all 
" 

\ 
states to freedom ôf action, it \,\uvst be e~cercised 

"without discrimination of any kind", "on a bas~s of 

equali ty", and "in accord~mce with international lavi. 11 

~ l ' 

112. See, generally, Cohen, H~W., Recent Thevries of 
Sovereignty, (Chicaqo, 1937), at 83; Adams, 
T.R., "The Outer Space Treaty: An Interprétation 
in, Light of the No-Sovereignty provision l1

, 9(1) 
Harvard International Law Journal, 19,68, 140, at 141. 

113. For details, see g,eneral1y, Soverei~nty Within the 
La'il, op. ci t. 1 supra note 64. The, \sovereignty of 

) . 

. , , 

the state consists of its competence as defined and 
1imited by international law and is not a discretionary 
power which' overrides the law": ibid., 433. ,i 
Similarly 1 Sir Gerald Fi tzma\lrice .said: "States are .. ' 
sovereign; but this,does'~ot' imply for them an unlimited 
freedom of action, or,a right ta engage in unregulated 
activity. What it means, 'in the case of fully sovereign 
states, is equalitY,with and independence o,~ one an?ther, 
but not of the law ..• No state' can, within the inter
nation~l order, detarmine unilaterally in any ultimate1y 
final and decisive sense whether international Law does 
not govern a given matter or whether certain 
activities are permitted to it or not - any.~ore 
than the individua1 could be allowed to detérmine 
this for himse1f within the statal' order": Fitzmaurice, 
G., "The General principles o~, International La'ltl . 
Considered from the ~tanQ.-point of the Rule of LaT,o] " ,_ ", 
92, Recueil des cours, 1957, S, at 49-50. 

, 
114. Jenks, C.W., "The Thesis in Historical Perspective", in' 

Sovereignty Within the Lavl, 0l? cit. 1 §2P..E.a note EN, 24. 
i , 

- 1 
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The 'phrase "wit.hout discrirni-natJon of any kind," i~ , , 

qui tel:J:road'. 'Read' in cqnjunction' ,wi th, the prearnble and 
. ~ '" '~,.-

.,·provis~o!1s of Ar'ticle "'r paiag~aph/ '1,- it' is implied 
,1 ~ 

that'the ecohomic or seie~tifiT underdevelopment of 
... , 

, , 
J 

, ...... , 

states i5 no,;t. a reasQn ,for t,heir fre'edom:-to be' jeopardized 
, ........, \ 

by the more develqI?ed' states, :Sim'ilarly,' if, certa.tn stat~s , ' 
,# -...: ~""'\' '; 

are able, only é!-t a iate~ stagé, 'ta 'malee 1,lse of outer' , 
\. ~ l , 1 

, ,. 
'". space f 't!'leir fpie40m shalL not be circurnsèribed by 

) ~, 1 

,those states fortunate 'enougn' to already p~ss~~s the 

'r~qUired:'~eChnoJ;OgiCai' ca,pabii'~ t:Y. -,- '\ \ 
l '\" J 

\ . \ '\ 
l" " 
,', 

\1' ~"', \ \ _ 

",liOn i;hé:basis ôf equ'êflity" ref~rs',to the equal 
" 

righ'ts 0«;1.1'1 stai;es tb explore ~nd. ,u~~" out~r space i 
\ ,'.' 1 

bub., ~e~e ar~ .. no proVisions in 'the Tr.'éaty to indicate 
'" ,~1hat lIe~~fl~'i~Y"'means, i'.e. eqtiityvin~'lavJ or in fact~ 

"..' '", \ ". -- " 

, Sinc~ a,11 (~t:ates',' a,re n9t ~quai· in fabt, "~quali ty" in 
• " ,f 10 ..... " -' . . , . , , 

art.ic1.e 'l, :1?!'iragraph)! must rElfer. 1;G equa.:ti ty in law, 
{. 1 ~ ~r', ...' , 

...... _ l-

i. e. de', jure' equali t.y or, "sove:reign equa.,iity" 
---... ~ i .... . \~ 

• ~ ,'" t , ~>I'.r. .. 1 .. ~ 4, " 

recôgnized.>n artic'lÉ~ ,-i{ Cl') of -fhe Cha~ter bf 

as 

the United' 

.' 

-. j , 

Nations. ' "Equali:t.y," like "indepéI'ldEiI:'J.ce" is"'an 
'- ' 

,as'sdè,iated component- of j::.h'e concei?t of, state sovereignty. ~. ~ , 
~ ... , ,~T -

.1 :. 

Ît' ,1s interesting to note th~t the Outer 'spaë_e Treaty 
, 

,explici tly retairis the concept of sovereign equali ty 

in tmehanged farrn, wh~le impo~i~g severe constraints" 
• ~t , 

'''. 'cm, fI:eedom of action, i. e. independence. This seems J" __ , 

l~gic,al, since absolute. freedom of action may \lead to 
,1 

, " 

" 

l \,. 

i 
,i 

" 

, 
l, 

1 

l, 

1 
·1 
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chil.os; ','Thile emphasis on the equali ty of states could 
['> 

serve to g~arantee the protection of the ~ights of . 

"~ll states .115 This 'logic p~ev~iled during the negotia

t-ion of the Outer 'Space Treaty 1 and v]as succintly 1 

st~te.d by the us delegate to .,~he UN General Assemb1y 

in th~ following terms: 

'Article l (para. 2) stated that . 
the eJcploration and use of outer 
space (is) ~he right of aIl states 
without discrimination of any Jdnd 
and, ,on'a ba.sis ?f equa1i ty. That 
proy:fsionc lï-J.~e 'the prpvision prohibiting 
national appropriation by c1aim 'of',· 
sovereignty,,' ,tis)·' a· .st.rong 'safeguard 
for those, 'states \-']hich at present Jhave) 
no spa.ce 'programme of their o'l:m. 116 . 

Article I, therefÇ>rê,' Il sought: to exclude ,aIl monopoly 

and discri~ination :.117 Of' ~~~ kin'à in the uti1ization 

of the geostationary orbite Thes'e provisions· entitie 

stat~~ to equal rights ~f access to, and use of the 

orbite HO';,'Jever 1 it i's' to be noted that equal figh't. 

does not' mean equal access. • Equality of rights 1 v ' 

" 
determin~s the )egal re1ationship betvleen v~rious states 

1 

wit~respèct ~o ac~ess to, and the use of the orbit. 

115. ,For detaî1s see Dick~nson, Tne Equality o~ 'States . 
in ~erna€iOnal .La'itl, 1929,. ."Intern,ationa1 person8 

- (st ts) a:çe equal before the la,,{ \"lhen they are equally, 
tprotected. in~ thé- enjQ.yme,nt. of their rights and' equally 
. compe1led to- fullfil their, obligations", .ibid., 3. 

116. 1966 Officia! Record~1 op. cit.,supra note 34, 
427-428 (ernphasis added). 

117. UN Boe'. A!.AC.105/C:.2/SR.62 p (October
r 

24, 1,~66) 1 7 
(Po1and) ;' 'See a1so Gibbons, K.G., "Orbital Satura
ti9.n: The Ne~essity fo~ International ReÇ)'ulation ,< ' 

.; of Geosynt,hicnous Orbits If i 9 , Ca1ifQrnia Western"' 
International Law 'Journal , 1979, 139, at 151. 

\ 
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On the other hand, the extent of suc~ aoee~s or use 

is determined by equity,l~~fairness and ju~ti~e, in 

olight of 'vat=ious elements including, l;)opulation,. 
, . 11'9 

langu1ages, tim~ zones 1 surface area of states., etc ~ . 
, ' 

For example, the plan adopted by the, NARC -' BqS '; : 
, - .. , . ~. 

in 1977 alloted ,dïfferen't an).o~nts of ~a;dio frequenqi'es 
~\ l , \.-

and geos'tatiqnary, ,orbital positi.ons·'to vaiious coun.tri'e~r· 
~ . ' " , , 

. .-' 1 d 3 J'" 'th' . f .'" . 120 ,l.n Regl.ons an "taung ese 'actors l.nto account. 
, ' 

The NARC 'proc:eeded on the premise that aIl states have' '." 

an equal 'right to explore and use thejgeo~t~~i~n~rY,: 

.; orbif. and subjec.ted aIl stat~es c~ncer .e~ .to technical 
f 

, lîmi tations, ttlutually agreed upon b,Y he participants.' 

'. 

-:. Other provisions of the Out;er Space Treaty limit· 

the freedom of utilization, which is.subject to ,. 

h . . . 1 121 ',' , t e common ln terest prl.ncl.p e. c In Gorove s vl.ew,' 
... , ~ , 

freedom "is liini ted by the provision that tlfe explora .... 
'. 

o tion and use (of outer space) must be carried out 

for~the 'benefit and ln the interests' of aIl countries 

118. For details 'about equity, see 'Williams, S.M., 
"The Role of'Equitv in the 'Law of Outer Space", 
.4-5, 'International- Relations, ·1972-76, 776. et seq'. 

1 , , , . 
119. See ITU, Radio Regulations, 1982, Appendix 30, 

,article 12.9.1. , . 

120 .. For detai1s, see lnfra Chapter IV. 

121. See sup,ra nQ,te 56. 
. 1 
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irrespectiv~ of their degre~ of economic'or sci~ntific 

deve~opm~nt.1I122 The limited availability of appro-

\ priate geostationary orbital positions123 requires 
f,,,,,, 
Y"" 

that the inclusive interèst of the international 

é'<?nuuuni ty should' predominate in order to maintëiin public 

order in outer space. Undér the pretext: of unfettered' 
, 

freeddm, . exclusive exploitàtion of this natural resource 

'cou1d ~isrupt p~lic order. According to McDougal, 

LaS'~'lell and VIas ic 
J 

122. 
\ 

The frequency of periods of high 
expeGtationq of violence in recent 
history has ,been.a further factor 
favouring inclusivity. Exclusive 
use has bften m~ant boundary disputes, 
arguments over trespass 1 conflicting', 
claims, and attempted aggrandizement. 
There have, 'however, been few cases 
of'conflict"when these resources are 

Gdrove, S., "The Geostationary Orbit. Issues of 
Law\and policytu, 73, A.J.LL., 1979, 1144,' at 
447-~48. See aiso authorities cited 
in surra note 56; Vencatassin, J. -L., ~'Problèmes 
écono~iques, juridiques et sociaux ~ésultant de 
l'exp1qration et de l'utilisation de, l'espace; 
extra-a~mosphérique", 23, R.F.D.A., 1969, __ ", 
15, at,l; Diederiks-Verschoor, I.H.Ph.;-
"Space La As It Effects Domestic Law"', 7 (l) , 
J. Space '1 1979, 39, at 42. 

123. See supra c~:pter I.D. 

\ 
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" 124 
accepted sharable. 

,Article III of the Oute~ Spacè'Treaty imposes further 

limitations, stfpulating that out~r space activities 
',' " 1 

must' be cairied out IV in the i'nterest of maintainl'ng 
t, 

international peace and security an'd promoting inter-
-

national cooperation and understanding". 
, " 

Various provi-
Cl , _ ... 

. 125 l , 

S10nS of the Tre~ty stress ~he requirement o~ inter-

national cooperation. "The 'principle of cooperation 

. \ .' 
,1n the.conquest of space •.• 1mplies that states have 

a strict obligation ta cooperate :tii th eacl1 other in 

the ~xploratian and use of outer space. ,,126 This 

124. 

" " 

,125. 

126. 

,Mèbouga,l'et al', QP; cit., supra note 56,795: 
. "Ti;Le total prod:uction of vÇl.lues .and range of , 
their âistribùtion,have been observed ta increase 
directly, in proportion ta the nuffiber of participants 
a;nd t.heir aggreg~tion of ba~e values, and the 

, reco,gni tian has been gèneral that' since an increase 
in participants does notdim~nish the returns of 
any single participant; the world comm~ity ,has 

, .had' II!uch ta' gain and, no participant any thing 
., ta 10se through the sharing o,f ... resources ... 

Inclusive use ... ha,s been found ta give each 
participant thé benefi t of the en,tire re~ource, 
while e~clusive appropriation might largely 

'dèstroy its value for aIl", ibid., 794-795. J," __ _ 

Th~ Outer Space T.reaty, Articles (LX, X and XI. , . - J 
UN lIoc. A/AG.lOS/219 (1978)" 40. / Though tl'le form 
and B~tent of international cooperation i~ a matter for 
further a9reement between states, these provisions 
in the Outer Space Treaby seem to impose a legal 
'obligatiqn to promote international cooperation in 
good faith.' In oth~r words ~ outer, space activities 

--must be pursued according ta the basic premise 
of the interdependence 9f states rather than 
independence t and total freedom of action; hence 
the obligation 'to aècornrnodatë the interests of 
other states. 

\ 

1 
1 
f 
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1 
, 1 

1 
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obligation is reinforced by the dut Y to conduct aIl 

, outer sp~ce activities' ','with üue regard to th,e 

corresponding interests, of aIl other states' parties ,to 

the Treaty.". 127 " This, dut Y restriéts the freed9m of 

action of both the first-comers as weIl as the latel. ,- , 

corners. While the' first:-c;onièrs must keep' in 'mind 
\ ' 

ihe interests of the l~te arrivaIs,. and must n9t undul~ 
ri , 

, . 
restric~ their entry into space explqration'and utili~a~ 

, ' #,1 • 

tion r the ~ate-corners are equally ooliged.not to use their 
. , 

freedom' in sûch a vTay as to cause- harmful inteJference 
>- ' 

- 1 

:to the activities "alrëady ,'being car:ried on by other· - , 

states. This interpretation is supported by 'the provi-
l ' •• 

sio~s of-Article I~'of the Treaty whichstat~s that 
' .. 

If a state party to the Treaty has . 
reason to believe that an activity v .' 

, or e:lq?eriment planned' by i t or i ta D 

n.;ltiomlls in outer spa.ce .. ~ \T'lOuld 
'cause potentiallY,harmful interference 
with activities of other·state parties 
in the peaceful ,èxploration and' use " 
of outer space ... i t shall undertake 
appropriate international consulta
tions beiore proceeding ~ .. Iith any such 
activîty or experiment. 

The 'first-comers -may-aiso request consultation 

concerning any activity 'whiéh might interfere with ' 
" , 

o 

'their acti vi ties . This would seem to give preference 

to first-comers over the late 'arrivais anp hence to ' 

127. ~he Outer Space Treaty, Article IX.' 

.{ 
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support the pr~sent praétice of first-corne, fi+:,s't-

served in the case of access to, and ~se of geostationary 

,orbi tal "pos i tions. Hm-lever, the provi's ion9 must be 
, " 

understood in the conte~t of the,otheiJ'provisions 
, , 

'and basic purpose of 'the Treaty. 
l " • >-

Arnbassador Goldberg . ' 

, 

in his testimony before the us Sena~els Committee on 
" '" ' .~ 1 

Foreign Rel~tiorts),. po~nts out thai:, 

. , 

. 

ahy document, must be read in its 
enf:.irety, and you must ta]ce article ,I , 
and read it in reference to articles 
II, III~ IV,' the 1-'hale' Treaty. ' 

'YOU cannot isolatc one section and 
r.ead i t in isolation" and when' you read 
i t as a \:'hol~ t_ you get the mean'ing ot, 
the Treaty,~ 12 èS_ 

- , 

Thus,-Article IX appears to lay emphasls on the 

need to coordinate the activities of various states 

part~es to the Treaty, rather than 'mereiy according 

preferentia1 t'reatment, ta the first-comers. ~In~ any 

~vent, it must not be 'interpreted as protecting the 

interests of one cafegory of state parties to the 
" 1) 129 

derogation of others.- If fi'rst-corners unduly 
, 

disregard the corresponding interests of the late-
, 

corners, t;:he 1àtter rnay invoke a mate.tial breadl of 

the ':l;reat~ ,br- fundamental c;:hange of circumstances as 

-'-' 

128,. See supra note 42, 33-34.' 

, -

129. Citi~g, Kolovrat V. Oregon (366 u.s. 187 (1969», 
Starke observes that -atreaty should not "be 
interpreted sa as to restrict unduly the rights 
·intended to he protected by i t : " Starke, 
QI? ci t., supra note 62, 448. ' 

1 
" ,l' 

1 
.,' . ,1 

'/ 

l 
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grounds for its termi~ation or:suspension. 130 - The 
1 ~ - 1 

freedom of explor~tion and use must not amount to 
. , 

national ap~rdpr~~tion of,outer space 

it. 13l 
or any part of , 

Article l,' paragr,:ph 2, as "7ell as Article III, ' 
" , , 

r~quire that space actlvities must be carried out in" 

acèordance vrith international la'Vl including the CharJcèr 
. 

of the 'United Nations. It is interestingi,to note th,;;lt 

'Vlhile Article III enunciates the' gener-al principle, 

its repetition in krticle\ l, paragraph 2., i's of special 
-

signific~nce in emphas1.zing the limitation on'the freedom 

130. Vienna Convention on the ~aw of;Treaties, 2P. cit., 
supra nçte 49:; , 
Article 60(2): A material breach of a multilateral 

treaty by one of the part.ies entitles .• ~' 
pther parties py unanimous ,agreement to suspend 
the operation of the treaty in whole or in part 
or to terminate it.... . l' ' 

(~): A material breach of'a treaty, for 
the purposes of this article, consists in .•. 
the\violatio~ of a provis~on essential 'to the 
accomplishment of the object or purpose of the 
treaty. 

Article 62 (I) : A. fundamenta1 chang-e' of circumstances 
which has occurred with regard to those existing 
at the timé of the conclus'ion ,of a treaty, ,and 
which was not foreseen :by the parties, may not be 
,invoked as a ground for terminating or wi thdravJing 
from the treaty, unless ~ , -'. 

a) '1'he existence of those circumstances constitui;:ed 
an esse'ntÏëtl basis of the consent of the parties 
to be bound by the tre~ty~ and 

b)' the effect of the change is radically ta trans
form the extent of obligations still to be 
performed under the treaty~ -

131. The O~ter Space Treaty, Article II. For details, see 
infra Chapter III.D. 

.1..... ..." 
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of exploration'and use. It is also indicative of 

the fact that UN member states have always favoured 

the dominance of international lavl over ' f re'e'dom of 

action, 132 i.e. sovereignty within the lavl. 

Outer space has never been a "legal vacuum", sinee 

international law has always regulated relations between 

stat~s'. 133 Specifie mention in the General Assembly 

''Resolutions and the 'Outer Space Treaty of the applicGtb:j.lity 
"'~ 

of international lavi and the UN Charter to the explora-

tion and use of outer spacerserves ta ~emove ~y 

doubt about _their applica~ility. However, neither the 

Resolutions nor the Treaty make it clear what parTI of 
1 

international' la~ and which provisions of the Char~er 
• l , 1 

are applicable. Indeed, th~ unconditional extension 

of traditional internàtional law and'the UN Charter 

to the new environment-was not acceptable to man y 

members of the UN. 134 For exampl~, the,French 

132. See,the report of the ad hoc COPUOS, op. cit., 
supra note 101, as weIl as UN General Assembly 
Resolutions on outer space which recognise "free
dom of exploration and use" only "in accordance 
with international 1aw." 

~\ ' 

, 133. Lachs, op. cit., supra note 50, 12 et seg. 

134. See UN Dacs. A/AC.lOS/C.2jSR.70 (1966), 14 (France) i 
AjAC.IOSjC.2/SR.71 and Add. l (1966), 17 (Brazil); 
ibid., 22 (Hungary); A/AC.105/C.2/SR.64 (1966), 
~bid., 2-3 (U.A.R.); ib~d., 8i 1965 Official 
RecordS, op. cit., supra notë 24, 190-~91; 1962 
Official RecordS, op. (î[t. 1 supra note 26, 265 
(~ndia) i 1958 Official Records, op. cit., supra 
note 23 , 211 (Nellie rI an,?s ) 
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delegate to the COPUOS Legal Sub-Committee stated 

that 

the refe:z;:ence ta' the confonni ty vIi th 
in terna tional lavl 't'Jas perhaps. not as 

, clear as it seemed a Eriori, for if 
internatiçmal lat-! ~'lâS based on sovereign
t.y, hOvI could one act· ",i thin that if 
the princip le ~'las proclaimed that there -
'l,as no sovereignty in space" and on "'~ 
celestial bodies? .. ; 'It vlOuld therefore 
be advisable to determine Ylhich 
principles of international la"! vIere 
meant when international law in general 
was mentioned.- 135 

,. 

, The French proposaI ,vas rej'ècted, Çlnd the Treaty 

finally adoptéd vli.thoùt further e:lCI21anation. At the 

time of the discussions concer~1ing thea,Treaty, th~ 

French delegate reiterated his 'Goverrun~nt' s fear :that,' 

There l'lOuld no doubt be sorne difficù1ty 
in implementing the Treaty, whos8' . 
provisions c1early constituted an ' 
innovation from the stantlpoint of 
traditional international law based ori 
th~ sovereignty of states .13G 

. -. 
135. UN Doc. A!AC.I05/C .. 2/SR.64 (,1966), 6. 

136 .. 

(' , 

1966 Official Records, op~ ~it., supra note 34, 
429. ' The delegate of Hunga~~ to~he Legal 
Sub-Corruni ttee shared Il the doubt expressed 
by the 'prencli representative concerning,the 
appliçability -of international law, including· 
the Unit~d Nations Charte~; to space activities; " 
the conduct of ce:ctain states justified the, 1 

fear that they would no more respect inter
nationai law in space than they did on earth": 
UN,D~C. 'A/AC'.I05/C.2/SR.71 and Add.l (1966), 22,. 

\ 
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This,conc~rn was not without' foundation and has 

ln "'fact proved to be realistic' in light of the present"· 

monopoli~~~ipn df the ge~~~ationary ûrbit by a handful of 
, , tf 

" coun tries vlhich act on. thè ,premise of" tot.al sovereign , 
" ' ", .. 

freedom of ~ction~ 
,.-- .. 

1)-

On the que9tion of which parts of general international 
, 

lm.'! and the UN,.Chart6.):' arè applicable to, outer 'spac~ 

, acti vi :eies', Lachs' s'ta tes tha t ' , 

, 

,~ 

(m)any parts of eheir chapters are 
destined ,for specifie environments 
and thus do not vlènd themselves ta 

; application in other areas. Sorne rules 
cannot be applied.to outer spa.ce ex 
definitione. Sorne others are of the 

'nature of lex'sEecia~is for 'specifie 
environments. Others still require 
adaptation~ on the' needs and 
characteristics of 'the new dimension, 
thus modification' is needed. '137 
J' ~ • • 

'. 

,Areas not ~ov'elred by space law are_ regulated by general 

international law . In cases o~ inconsistency betv!een 

. princip les and rules of spaée law and tho~e of 

international law, t~e former prevail, given the 
l' ( , _ ,~ 

applicabili ty of the principle o( lex specialis derogat 
~ 

generali~ In sorne cases certain rules which have'become 

'.jus coge~s will ~pply a~'d Article 103 df the UN Charter 

which provides that" 
,~ 

.1 

137. Lachs,1 op. ci t. 1 supra note 50 l, 15. For details, '. 
see also Csabafi, sp. ci~., su~ra note 56, 36 et seq .. , 

, u 
! 
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'(il n the event of a conflict, 
bebreen the obligation of the 
Members'of the United Nations under 
the present Charter and "their obliga-

, tial).S under any other international 
agreement, their obligations under 
the present Charter shall prevai,l. 

Perhaps the most important rule of internationa+ 

law which applies to the use of outer space, including 

the geosta tionary orbi t, is that s t.ates mus t e,xercise 

t~eir rights in such a 'I,>Jay as not to iÎlfringe' on the 

similar rights of other states. 138 In other 'ltlOrds, 

the right of freedom of e:ltp1oration and use of outer 

space of "states i5 limited by analogous rights of 

other states. ,,139 'Thls rule has also been reiterated 

in Article _IX of the outer Space Treaty. In I,achs 1 

opinion 

There can be no doubt that the free
dom, of action of States in outer 
space or on celestial bodies i5 
neither unlimited, absolute or un
qua1ified, but is determined by the 
right.and inte~est of other states. 
It can therefore be e}(ercised only 
ta the extent to vlhiél;,1 i t does' 

138. At lIits 19'80 session, the Interl1ational Lai'j' 
Commission has opined that a universe of 1aw 
postulated that the freedom of each of its 
subjects should be bounded by equa1 respect for 
the freedoms of other subjects; , that sta~es engaging 
in an activity vlhich might' cause injurious consequences' 
international1y shou1d take reasonab1e àccaunt of 
the interests ,and wishes of other states likely ta 
be effected": (UN Doc. A/CN.4/334/Add.2, paras 52, 
56, and 60) (cf. UN Doc., A/AC.105/C6~/SR.369, 
February 15, 1982-,. 4,) . . 

,139. Dudakov, B., "International Legal Probl'ems on the 
Use of Geontationax'Y Orbit ll

, xv, Collo~~um, 1972, 71. 
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not conflict ""i th , those rights and 
interests: There would i:nerefore , 
be no antimony between the ,'freedom 
of sorne and the interest qf all. 140 

~{i5 • 

A corol~ary to the rule of, "respect- for the rights t;, 

. , 

of others" is tl1at ,the legitima~e inter,ests of other 
~ " 

states must aiso be .. tél:ken .:j.nto consideration when a 

,state exercises its freedom. of a~tion. In the (1951) 
.r 

1\ 1 '. F' h ' 141 ~ng o-Norweg~an 15 er~es case, the International ~ 

C?Uft of'Justice~ 

'did J'Ob purport to do anything other 
than pp1y existing rules~'but it had 
te ju 'tif Y the special app1ièation of 
the normal iules bd,the Norwegian 

, coastline., In doing 50 the Court > 

stated: 'Fina11y, there is'one corisidera-' 
.' tion not: ta be overlooked... that of ':, 

certa'in economic interests pecu1iar te, '. 
a region, the reality and' importance ~ 
of \tlhich are clearly evidenced 'by a 
long usage'. ,Moreover, the COurt 
referred ta traditional. fishing rights 
buttres5ed by 'the vital needs of tqe 
population' in deter~ining particular 
baselines. .. the l.3.\tl is inevi tab1y 
bound ,up with accommodation of the 
different inùerests of stat'es, and 
the rules of tan require an elernent of 
appreciation. 142 

It vlOuld seern' that the latter observation is being 

140. Lachs', op. ci t., supra note 50, 117. See 'a1so-

1 .' 

'Goedhuis, op. cit., supra note 56;, Vereschetin, V., 
"On the' Importan:ce ot .. ;the, Prlncip1e' of S,tate , 
Sover$ignty in' IntèJ:'nationà1 sp~ce Law", ,17, 
Indian ~l of Int'l, L., 1977, 203,'at 205. 

141. 

142. 

National se1f-interest must tak'e account dt the fact 
that,lega1 'lrrights must:be 'exercJ.sed/without mali"ce, 
they must not be abused or misused "; Lachs 1 M., 
"Th,e 'International Law of Outer Space.'~, 113, 
Recueil des cours', 1964· (III); 69-. 

l ~ C . J ., ~o rt s, ( 195 i) , 'lIËi. . 

Brovmlie, op. ci t., supra note 62, 30. ' 
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,strengthened' in contemporary interna'cional ,laï-J-making, 

sinee the special interests and needs of the developing 

countries bave-beenl~ecognized in general internationàl 
.... • 1 _ 

1 
1.13 . ". ,lJ.L1 

, aw' as' "Jell as J.nternatJ.onal space la\-1. -. For 

example;' the reçently revised ver,sion of' the' Inter-

~ational'Telecommunication Convention, declares that 

the' geostationary orbit'must'be used in sucn, a way as 
,f 

0' 
.... 

to allo,", equitable access, "taking into account 'the 

... \.. , . ' 145 sPE7.cial needs 'of the deve.loping co.u~trJ.es.lI, 

, 

l' 

" 

1,46 
Freedom of use does not inc1ude IImisuse ~I. , -

,1 

Under in'ternatlonal la\" , the concept of "'abuse of rïght>" 

provides that states are responsible for their' acts " 

"';'J'hich are not un1a'i."Jfu1 in- the sense of being " 

143~,For details, see Ve~,ey, W.D., Economie Developrnent, 
Peace and International Law, (Asean, 1972), 265 et 
~. l, 

r ' 

144. For details, see Jakhu, op. ci t., ~ra note 17, 
'77 et' seg. 

145. International Telecommunication Convention,,, 1982, 
(ITU, Geneva). ArtiGle 33(2). The Convention 
shall el)ter into force on January l, 1984, :!:..b±d." 
Article 52. 

"146. Jenks, op. cit., supranote"20, 197. See also 
Lachs, ,~12. ci t. r ~ii'j?râ' noté 140. "Misuse", however, 
Il can'not be presumed, and i t res'ts wi th the party 
who states that there has been such misuse ta 
J?rpve ~is statemeI?t":. Certain German Interests 
~n PolJ.sh Upper'S~1es~a, P.C.I.Jo, Ser. A, no. 7 

\ (Cf1 Bro\imlie, op. cit., ~ra note 62, 431) . . 

,1 

fI'-
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.. ~ lA7 . . -
.prohJ.bJ.ted" - but cause J.njury to other states. 

"There is no 1egal -right, 'however \tle11 estnblished, 

which cou Id not, in sorne circumstances, be refused 

r~cogni tian' 'on the ground that i t has beeu abused. ,,14 8 

\ 

In the case of the exploration and 1,lse of outer space 1 

the activities of certain technological1y advanced 

'states are alreÇl.dy being viewed as an abuse~ of their 

, rights. For e.xantple, the Chilean delegate to the 

COPUOS Legai Sub-Cornmittee stated'that thé 
( . , 

e~{ploration and use of outer space 
"t"1ere la"t"lfu1 qnly if they sought to' 
sa tisfy the needs of manlcind as a'-
whale, and" in particular those of the 
pooL'lest nations. Othe:n'1Ïse, they- .-' 

would constitute an abus~ of 'rights. 
The developing-countries were a9~ually 
sustainîng a moral' in jury because their 
in terests ,vere not being taken' inta 
accou,nl: in the -"eJt~loration anq. use 
of outer space. 1_9 

> 

----------------------------~ 

Freedom of exploration and'use of outer space is 
\. ,t 

further limited by \'lhat has' be'en referre-d to as "inherent 
~ ~ " 

rules and princ'lples il or "basic general norms Il ~vi thout 

which minimum public order in the inte,rnationa1 conununi ty 

cannot be main ta.ined-. They i~clude the duiy to 
, f 

;1.47. 

148. 

149. 

Brown1ie, ibid., 430. 

Lauterpacht, The Deve10pment of International Law . 
by the International Court, 164 (~f. Brownlie, Ioid., 
432) . 0' 

~. 

UN DOC. AjAC.I05jC.2jSR.362 (1982), 2. r, 

\ ' 
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refrain from the use of force, and ta settle inter-

national disputes or conflicts peacefully, etc.l~O 

~ t.. ~ 0 

However t i t Il is diffictÜt to imagine a reasan,abIè 

claim that any à.ctivit~ in space is v ~ssèntially 't'Jithip 

the domest'ic j urisdictior.. ' .. ~of any state, \vi thin the 

meaning of Article 2 , paragraph 7' of the UN Charte;. ,:151 

Corollary to this is that freedom of action originating 
" , ' 

, 
from the concept of territorial sqvereignty as under-

stood in non-spac,e ~~:elations 1S also· not applicable 
. " 

to outer spaceo Neither does the concep~ of 

territari~~ approPtiation, nor analogies 

of the Sea ~p~ly.152 

150. See, gen~_ral~~ougalr et al~ op, cit., supr~ 
not~ 1~4 et se5t.; Marcoff, r1.G:, Traité de 
droit internationâl ublic d l'es ace~ (Fribourg, 
1~73 " 354 et S~!l:.,; Ha~ branner, lC, ~rprinciples 
of Ne1:']·Internat;tonal.La~l and the Emerging SpaçJ~ 
Lat-rU, XVII, Colloquium, 1974, 118 et seg,!.. 

151.0GJenks, op. cit.,· ~Er~ note 20', 209. 

152. "Outer Space lavl has neither afiopted the analogy of 
terrestt"ial l~'d, lavl nor that of international 
mari tim lavT. While declaring outer space ana , 

/ 

, celestial bodies a res omnium communis it has, for the 
first time in the h-istory of lmv, not only removed 
a fluid but also terra fram the ~lOrl{,ings of 'effective 
occupation rules": Dauses 1 ~. !lit., supra note 56, 
78. See 'aiso supra ,Chapter II. ; 1962 Official. ' 
Records, op. cit., supra note 26, 254: liAs , 
Outer spaéè i'laS a new s~ject "'lhich differed intl'~n:
sically from subjects previously studied, the 
temptation to dra\'l analogies betvleen outer spaec 
and other fields must be resisted ~ Il An analogy 
bettveen the la\'l of outer space and that of the 
Antarctic i5 ahlays drmm because of the 
similarity of the 'régimes governing these regions. 

1 ~ 
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. An o~vious conclusion drawn from this discussion 
• 1 

·is that the freedom of explor~tion and ~se of outer 

space is a,principle not only of the Outer Space 

Treaty but aiso .of custornary international law and 

is weil-established as jus ce~ens. Also, it is not 

absolute or unrestricted. In the exercise of their 

freedom ot expl?ration and use of thé geostationary 

orbit, state~ may net act entirely at their own discre-

tion.. Every state is 'guaranteed a~ equal right to 
. \ . . 

)use the orbit without, discrimin~tion of any kind, the 

, 

"However, thère aiso exists some obviously 
f,Ul)damental difference~ 'For exarnpl~,',each' is endowed 
w±th a different historical tradition. Thus ~he 

:\Antarctic Treaty'provides that existing territorial 
claims will oe recognized, while the Outer Spa ce 
Treaty· states that outer space is not subj.ect ta 
nat;tona.l, appropriation. . •. Re;J.ated to this , 
his~biî~cal difference, but even more fundamental, 
is the differènce attributable to the physical 
characteristics of space and Antarctica lf

:. (Staub, 
H.G. , ('The Antarctic Treaty as Precedent to the 
Outer Spac~ Treaty", XVII, Colloquium, 1974,282, at 
284-:-285: 

, . 
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" ~ . .: 

"balance of interests" ," having thereby been established~53 

The Treaty must always be inte4preted to maintain 
1 

that balance .. 
" 

D'. The Non-Appropriation Principle ". , 

Article II of the Outer space Treaty states that.:, 

Outer Space, including the Moon and other 
ce les ti al bodies ( i s not s ub j eet to , 
national.appropriation bycclaim of 
sover~ignty, by means of 'us\ or occu?a~ 

... ~ion, or, by any other means\ ... , ,1"/, 
'" (II,.~ , , 

Similar t6 the freedorn principle, litt~e attention was 

pai~ to this aspect bf the Treaty by the delegations 

1 

.. 153. Various states. stressed 'Ilthe necessi ty -of maintain-
... \~" '.... ing a proper balance between the right's and 

obligations of the Space Powers and those of 'non
Space powers ll

: (1966 Official Records, op. cit.,( 
supra note 34, 432). The principles of the 
Outer Space Treaty were designed to take into 
account the "need to leave-the Powers capable 
of engaging in space activities .enough freedom 
ta carry out useful enterprises without undue . 
difficulty while not depriving Ëhe other Powers 

,of the necessary safeguards": (ibid., 430). 
See also UN Docs. AjAC.lOSjC.2/SR.7l and Add. l 
(1966), 17; AjAC.lOSjC.2jSR.71 (1966), 57; 

. , AjAC.I05jC.2jSR.64 ~.196'6) 1 9. According to Reis, 
the developing countries "considered the Outer' 
Space Treaty reflected a balance of rights and 
obligations as between space powers, on the one hand, 
and on the other hand, the large majority of the 
international community which for the foreseeable 
future, would be able ta carry out space activities( 
if at aIl, only in cooperation with more developed 
'nations" : 'International Space Law, Hearings before 
the Sub-Committee on Space Science and Applications 
of the U.S. Housa of Representatives' Committee on 
Science and Technology, 94th Congréss, 2nd Session, 
,(Washington, 1976) ( 29. 
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to COPUOS responsible for the Treaty J s e~abdratio'n. 

By the time it was adopted, it was well-estab1ished 

that outer space cannat be subjected to appropriation 

by any means. This princip1e i5 an essentia1 element 

of, and supp1ementary ta the common interest princip1ei 

if outer space could be appropriated to serve exclusive 

interests, it wou1d not be in the common interest of 

mankind. 154 Dauses regarded the adoption of ~he ~on

appropriation principle as lia clear victory of the unanimous 

opinio juris, . (which) expressed from the very outset 
. 

of space law, that any c~airn of territorial rights what-

soever to the exclusion of others should be regarded as 

'~. unlawful. ,,155 This principle has become a legal norm 

not only of conventiona1 international law but also 
( 

- general international law (jus cogens) binding upon 

154. 

155. 

S~roosl o~. dït., sU;aa,~ote 93, 669; Goe~uis, 
D., "Sorne Recent Tre s ~n the Interpretat~on 
and the Implementat~on of the Ru1es of Inter
national Space Law", 19 (2) " Columbia Journal of 
Transnational Law, 1981, '212 •. Clting numerous 
authorities, he concluded that even before the 
adoption of the Outer Spaèe Treaty, i t Itwas 
realised th~t bY: .. qeny~ng the. 'legality of such 
(sovereignty)· è-laims the interests of the wor1d 

. cornmunity às a whole wou1d be best served.", 
ibid. i 214. 

Dauses, op. cit.~ SaPfta note 56,-77, . See also 
Goedhuis, ibid., an The Present'State of'Space " 
Law", in Bos,-M. (ad.), The p.resènt·State of Inter
national Law, 1973, 201, at 210; Jenks, op •. çit., 
sup;-,a no'te 20,' 170. . ~, 
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. , 

" t" 

, , 
.. "" '1' • " 1 ~f : 'J 

, " .1 ~ 

al~ states _156 and this because of the declaratory 
,'" 

- ~ ""~- ~ ,,-
,. • Jo~-

" ' 

nature of the prin~iple and its inclusion in the 

': ' ~animous1y ad?p~e~ r~s~~\l.t.ions of t~~:, PN General 

é Assemb1y157 as wè1l a'~' ,tn: article II of the Outer 

" . 

, ' 
" , 

lJ. _.1 , , 
1 .,' 

Space Treaty. 
'.:. ~ 

Monopolies .. ~n. the exp1,oration and use " ,: 
,', - ....... < " ,,; 

of outer space are ruled out l 'J9"!?-.iCh ,s,:t~tes, negotiating {-"",~ '. ,,' , ' . ' ...: 
, 1 • ' ~ ~, _, ... 

the Treaty viewed as a strong sa.i~fguard of' the ïn'terest~ ~ ,:',' , 

-J 1 r' 
, ~ , ~ : J ' ., ....... 

{ f ") 

" 156':" 'Csi;wafi~: I.A.., The Conce 't'of të;lte' Jurisàiction· 
,'in Interna tiona S~ace Law, T e~ague, 97 .1,' 4 7 ~' , 
, "There is now sUff~cient evidenqè' th,at the prinèiple ' 

, of, nqn-appropriat~'on of 'outer space incll,1ding " ; , " 
, ',":, ce1est'ia1 bodi~s has' bec~~e, jus cogens".', Se~ ~alsq'" : 
, ': .';. ~ '.Gotlieb; A. E .. l "T~e, Impac'j: of ,Techno~og~, on th~ , 

&;l , "Dev'r)~~p1J!..ei:tt :.ot. Contempora,ry ,~ilternationa,l ',Law ll 
, , 

170, Recueil"des, cours'; 1981, ,{I},. 115, at 232; , 
i.· ,; V1,asi?" op.. c,it .. , SUEra notè 196, 512';. Goedhui~", 

.",' -

, " 

.J~E'." Cl."t., supra noté ,l,55'; , Vereshchet~n/- V.~., " , 
International Coo eration in S ace 'Law: ' te al , ' 
Quest~on, ' 198p, . ~,rans atèd. by' F,orel.gn Broa cas't " 
Infonnation Se;rvice f" Springfield}, 17; UN Doq. . ' 
A/AC,.10S/219 {197 a} f 25. ' 
As mentioned ea,rlier {$upra note 106}, a tr~aty '. , 
does not cre,ate, Iega1 obli'gations fer a' thi1;'d < 1 - ,,' ". 

state.. However, under Article ~HLO'f the' , , 
Vienna Convention, 'op,. ci t. ; ,supra riote 49 , if' 
a provision 'in a treaty has' become a. norm, of " 
'customary international' l'aw', it 'also, imposes 

, ,lega1 obligations on à th'~rd state. 

.;, 

UN General Assernbly. Resolutio.n N9,. 1721 -C~I)" AI 
.of December 20, lS81, and No. ]..962- (XV+II) of 
11éCémber' '13 f 1963 ~ , ' 
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" 17.3.-
, ' , 

of the 'l~te~ç6Îner' countries-~ ~5.a- \ 

... -- '.. , / ,',' .' 
, , 

, " 

. " ,Artici~ "II prohibi ts ti~atfOp9-l" appr·op~.i/at~o~ 
" r t ~ 

but 

is silent b~' the question -of approp:z;-iatîcn by, i~diviQuals . 
" o,r, pri vate enti ties. Açcording' to 'Gor.o.ye, "~t ,-présépt, 

an :-indivi)<ç1u~l ",acting on h,is qwn 'behalf o,~ on ,bèhalf,'of. 
~ 

'another individual or ~ p'riv:at,e association 'or "àn fnter- \ 
,,, • '_ ,,' " ',..... .. l' ; 

nationaL,o:t;ganisation could ia~f~lly ,appropria't:_~' ~ny 
15:9 

part of outer space." , ,In the 1ight of the:,," ' 
l " ~. l ., l.r-

~egoti9-t~:t;lg .l~~ptoiy of tlie,:Treàty'as well GiS ~tsJ p,;-~vi- , 
1.' ,,' ,t 

, 
'" 

, ' , 

.; , sions" '!'lowever, his v~e,ws g~ve ~ r'ise te serio'us 1 dOuot. In 
,'" 1 ~ ~,., 1.' 

, ' 

... l ' j -i 

\v the COPUOS )~ega1 ~ub-comrit~tt~ 'when drafting, t~e' Treaty i t ,was 
l '>,..' , _ r ii. 

clear1y stated tlta-t;. -sucn prdrlbltipn ,appl;L~s both, ta 

publié' and private a:ppropr,~'~'t~on': 160 .... .A.lSci~ the ti tl~ -. 
of the Treaty, as weIl as i ~~ .-'pr~vis'i~ns ';: ,c'lè~ilY indicate 

• \ ~i ". ., ~ .. , • 
, ~, 

-'.,- that spàée acti vi ties are primarily" "national Il in 
~ ~ " t "._ 

r ' 

1 ,... t '~, .. 

~n,ature . Under article VI, states have undertaken 
't .. r '" , , • 

, : 
158. See supra ,no1;.e ,:116 ", ~,,',' 

y ...... '. ~,_ ~ ,::-" ... 'P 

159. . 'Gorove, op. èi'f 7" Sl1pra note"' 8 7 , ,~.l".,:' Se~' ~lso' . 
, Report of the F~fty";fourth Conference ,qf th~ .:tU, 

1971, 409-410. l , 

, ' \ . ~ , . " ~ ). 

. '190.' UN' Doc. À/AC.105!C.2/SR.70 (1966).; 013;,' W.i'lli,arns, , 
S.M., "Th~ Princip1e of Non-Appropriation ·Coq.ce.rning 

" Resourceq, of tb'e MQon and Celestial Bodies~', '_~IV, -
"' Cal1oquiwu, 1971, 157: The int,en'j:ion of th~ ,', 

dr~fters of the ,Treaty had been' "none other than 
to fu1ly ban national appropriation." , ,~ . 
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, , " 
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" , 

( :" ,-
" , responsibility for aIl activities whether carried on 

..... ). 

" ' 
by ,governm~nt agencies or by'non-government_al entit'ies; 

, , , .... 
" 

~ .~' 

~ , '. ' , 

• .J' ..... 

, ., 

, ' . ... . 
, .' 

<, 

"~; '," ana, t~ey- are "Q~li'gated 'to assure conforrnity with the, 
J, '\ ' ... _ " , 

, " , 

- .... 

,,,';: , 

. ' 

.. 
J-j , .. 

pr6vis~<1n~ ~'sèt, for-t~. i~' the Treaty. States mempers of 

,'- an' -intern.ational organizati~~ are similarly' olÙiged to ' 
• _ , ,1 _1 

,,' ensure ,su~h çonformi ty :' Accordihg ,to'Goedhuis, .. \ , ~ 

; , 

, 
" 

, , 

,: aIl' ~ctivities whether carried out ,_ 

.' 
11' J 

by. gov~r~enta'l or by non-government-" :" 
al èntities are to be considered as 
,national a.ctivities. A study of the, 
preparatory wotk of th~ Treaty clearÏy" . ,::, '" 

',' shows -f:hat - the draftsmen of the pril1:ciplè ~ ,~. ~ ,: ' .. 
of ·non-appropriati.on never intended "',:" ',,,.-. ,,': ~ . 

" : ,- th.i5~ principle to be circumven~eq. by ; :,', - '~, '," 
allowing p~ivate entities to ' .'; , 
appr,opri<;lte. 161. . 

A1ove' aIl;' to ~ allow 'appropr,ia ti on by priva te' ïndi vidual's' ' l:" 
, ,~ 

, 

., . 
... ~ .. ' . 

would, defeat the' 'puJ:J?o~e of the Treaty and riullify -1 the. .'.' 
" • • 1 or.' 

"èo,nur10n interesi;. '-principle. 
," 

Hence, in this writer's 

..,'; t." ~ ~ 

,1 !. ~ 

, , 

v' 

l' 

" 

" ' 

.. , ... - . 
, ' 

, 
, >, 

'0 , -
, opin~6n, Gorove' s interpretation of article IJ must be ~, 

,rejedted~ 

; 

A~ticle, II pr.d~ibits appropriation',of the whole, as 
>'" !,.'\o.-. ' • ...1 ~ , .' 1 .. .-) ~ .-: 

, 'Î<~. ' 

'. ., -.' ~, __ ~M-______ ~ _____ ~ 

'; ) ~ ~ ~ .. ' . " 

lGI'~ 'Goedhu1s" 'D.,' ïn llis r~port ~m "Som~ Legal 
... '.problén:ts Arising fr9m the,U:l:iJ.:izat~on of 

'1 ..... ( 

. Outer Space" in 'The' Report of ,the Fifty;-f6urth· 
," " èonfe~encë of the îLA, (ernphasis in' the original-) , 

1971, 422; at 429. 'Also ~'ee 'ibid.". 417 and' .. ' , 
,.'~B9 i ~. / 411 (Marcoff)..' , :, 

, \ ... , , 
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175. 

, weIl as any part of outer space, which includes the 
L .L' "' ... 

geostationary orbi t.' 16 2 , ~6, ~ c ' , , 

, . 
, :, 

Under "tra<;litiona1 internati6nal law, astate may 
.-' ..... 1 

~propriate anything outside its national jurisdiction 
·.l ' "'.... ' .. 

through the acquisi tion of sovereignty è''(jèr ~ o~ owne,~'-. ' 
~-, ,~ 

J ;!. 
, J , 

-", ... 

ship~of a thing, through'continuous and eff~ctive 0ccupa-
1:" <II 1 ~ 

A det'ailed 
, " 

~ , , 

tion, pre~~~iption, discovery, etc. 

acq~isiti~1~4 
l, 

~ysis of the applicable mode of will 

.,1 detennine whether a, particùlar territo~y 'or ,thing has 

~,- ... 

been legally appi~priated by th~ Cl~;m~t state. . . .... , 
Article II of the Outer Space Treaty es~ablished a 

general prohibi~ion of appropriatibn b'~' ~ny"fu~~~ what-/', ' 
.... '" " 

, , ' . : 
soever. Theref.ore 1 reference to the means Of apppopria': , ' . 

1 

tion, as expounded, in ,irfternational law, for the p,u~po,~e 
• j v' • -, 

of interp1:eting "appropriation II in article II has to be 
l " j' 

1 • 

162. GOrpve, in Re~ort of the Fifty-fourth Conference, 
ibid., 409: l am in agreement with Professor 

" 

, ëOëëa and Professor Mankiewicz that the (Outer . 
... , 'Space) Treaty as it stands fully prohibits 

, national appropriation of outer space, including 

{"': .1"~'~ ~ "', .1 

, the Moon and other celestial bodies - which wopld 
include not only the entity as a whole but also 
'a p~r:t., of i t . .Il 

, . 
1~3.: See (u~ra Chapter II. See also UN Doc. A/AC:io5/ 
" , 219 l 78), 64-65. , 

',164' • For detai-ls, see Brownlie, op. cit., su,pra note 62', 
.108-174; Shaw, M.N., "Territory in ' International 
Law", XIII, Netherlands Year Book of International 
~, 1982, 61 et seq., 
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rejéC~ed.165 IThe falla~L~u~'> è.~alogiesl~~ drawn 

between outer space and other human envioronments ", ' 

demand that such reliance be d±~cardedo167 This does 
.:: ~ , 

\ J,. ! ~ 

165. The assertion that satellites placed in the orbit 
do not appropriate outer) space because "there 
i~ no intel?t ta approp-r.f9-te" (Rankin, op. cit., 
infra note\i186 , 100-101) should, ~ttierefore, 5e 
rejected since animus occipandi or anirnus 
rossidendi \'necessary to cons:titute proper appropria
under getlèt1al international law are inapplicable 
to, oute'r spa ce 0 Moreover, there may not be . 

. ' àn . "intention to appropriate",' but ex,elusive ' 
contro1'over a particulqr. orbital slot can always 
be ,_p;t".esuined on the pa'rt of" astate which nèi ther 
cancels the assignment at the request of the 

" ' 
IFRB, nor uses the slot~ 

, , 

166,0' ( See supr a Chapte;r II. B,; :-_ 
.' , 
167. -, Sorne conunentators have di!?cussed "the applicat,ion"of 

, article II with respe,çt' to, the geo~tationary orblt 
.. -relying entirely on the, means of acquiring territ-ory 

pr prdperty under., g~!'leral intet:national law., , 
F0r 'examp1e, Gorove asserts that "while the "keèping' 

~ ,,' - of, ,a GEOSAT (geostationary' sate'lli te) in orbi t ' l ' 

,for a peri ad of 30 years ·may De argued te 
contribute to national ~pptopriation - since 30 
x-ears may satis fy t?e reqllirem~nt that to, c 

,const,i,tute appropriation the at;t must 'be done with 
a 'sénse of pe.:r:;man'ence' -' in ,ac'tua1i ty i t would 
not if the geostàtionary orbit ls regarded'as a 
natural respurce, a~ character~zed. by' th~ 1973 ~ 
International: TeleCOIpIll1,lÏlication .Conventi<;lJl and " 

. , c1aimed by the equat'oria1 coun:tries.' Th,e' ,reason 
is that ther~ ~s auth~rity to support the,view 
'tliat the ban does l'lo-t, relate 'to natural 'resources " . 
(Gorove, S ,:', '''The Geostatiq5nary Orbit: - Isssues' of , 

Law and Po1icy", 73, A.J.I.L.;' 1979, 444( 449;, :' 
- li Implications 'of Internati9na'1 Space Law for p?=iyate 
Enterprise", VII, A.A.S.L ... , 1982,319, at 325)'0 ' 
The authority cited by Gor0ve to support his 
view is Goedhuis's coffimènts in 'the Report of 
the 54th ècinference of the' lLA' where he state's 
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177. 

not imp1y that general international la~~is ~otally 

, " 

-that a "distinction shou1d be made be'*ee'n: 
. (1) the appropriation of areas of, oU:~'er s'pace 
which is prohibi ted by the Treaty i ,an,d (2) , ", , 
the appropriation of resources on which the Treat~ 
is silent. With resp,ect to the appr6priation of' 
outer sp,ace, a subdivision should be made between, 
on the one hand, the non-approprié\tion of areas, " 
of the Moon and other ce1estia1 bddies and on· . 
the other hand, the non-appropriation of outer' 
space sensu stricto": (Goedhuis,l op. ci,t., supra 
note 161, 42 7) • In a later article, Goedhuis . 
discussed his views further: "Wl).ereas the Treaty 
prohibits the'appropriation of outer space sensu 
,lato, it is ailent on the permi~sibility of appropri-

. at,ion of the resources qf oute:!! space._ ,~t is submi..tted 
that, by ana10gy with th~ present rules 'underlyi~g th~ 
'~reedDm of the seas) the appropriatio~ of ,the natural' 
resourc~,s of outer sp'a~e ,'merely forma part o.f .the freeÇlom 

, " 

of 'exploration and use of thelt spaœ that is rot proh;i.bi ted: " , 
, (Goedhuis" D., ,"The Changj.ng Legal Regim~ of Air' 

ànd Outef Space", '27, In,terl1ational 2nd CoIriparati ve 
. .' Law Quarterf:SI 1~78, 576, 'at 583, - emphas,is in the 
: oJ;ig~Ilal; y th~, same ~author i. -'l'Som~' Legal,· ' 

. 'i' As.pects' of the USé of ,Comn),unication Satel~i,tes)'; 
l , • XVII, ,Colloqui.um, 1.974, '53', at 56). Goe~u~s's ',-

views;, and consequently 't:hose. OF Gorove,. are 
runa'ccëptaQ,le 'for, the 'following' 'reaso.ns: , . 

',' 

~(l) an anal?9Y between,'the law of outer space ; 
and the, law of the sea is erroneaous (see' 
supra -'çhapter II) becausè of the fundame~tal 

:' - aifference in the natpr~ of the subject$' of ~ 
,:'. these'two ,different~legal systems. Goedhuis 

himse~f accepted such difference (see 
.comments in ~he'~eport of Forty-ninth Confer~nce, 
""of' the lLA, 196.0, 277); 

{2):althou<1h the.geostationarY orbit is declared a", ' 
,natural resoùrce, it is completely 'different, ' 
. in, na,ture ,~.from the natural rèsources of the . 
sea, whic:h, 'are consUmèable, depletab1e' and'· ' 
tangible. Th~ orbït, like t~e radio spectrum, 
is a natural phenomenon nOn-consumeable, " 
non-d.epletable and -intangil)!e, ' ~ . 

'{3lthe'lack of prohibition against appropriation, 
.-esp'ecially of, tl;1e rla.tural resources 'of 'oùter 
spacë does not mean t?a't they -~Q,y J be 1 ..., 

appropriated (see saEra Chapter I,II.B.) .ln tC,ta1 
dis regard ·of applic le principles and rules " 
of , in terna-t;:ional space iaw; l: ' 

" 
',' 

" . .' 
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,178', 

• "-.' "' 1. =' ~ , 

',' 'inapplicable to the question of appropriation of 
/' 

, , 

.', 

outer 'space; It may aJ?ply s~jec:t: t~ ,the proyisions'- of 

internation~l space law. It 'is 1 thë:t"efore,,' submitted 

-'that theoquésti~p of appropriation of the geostationary 

'orbit shoq.ld'oe decided'primarily.thro~gh the applicati"o~' 
, " 

.D~ âll the provisions of the "Outer- Space Treaty"ïnterpreted 
• > • ~ , ' • 

according,to the ge~eral rul~s, gf interpretation df' 1" 

treatles. 168 

(4) if.an analogy'with the'present'law of the 
" ·sea is used "in order to allow' the ,appropria-' 

tien of tbe'natural'resources of outer space, 
.' ',' a question arises a's. to whether all 

'these resourCéS will automatical1y. become a 
"connnory lJeritage of, mankind'! when the 1982 

, Convention on the Law of the' Sea ~~ters into" , 
force. Indeed, t~e necessity of developing a 
law Qf outer space could also be.questioned if 
out~~ sp~ée'could be regulated by the l~w of 

" the sea or any -other ,analogous environment on 
~' the earth's surface. +n discussing the draft 

outer Space T~eaty, the Soviet delegate to the 
Legal,Sub-Conunittee pointed out that "one 

.-émilÇl n,ot automatically apply conditions which 
, were appropriate to one set of circumstances to 

.... ' .' "an, entirely; di fferen t situation", 
, , . 

l ". 

" . 
1 

. 
, . 

., l 

UN Doc. AjAC.105jC.2jSR.63, October 20, 1966, 10. 
It is, ~he, principle of gèneral non-appropriation 
whicn' prima;ily di]>tinguishes space l'aw from the 
la'W 'of tJ:le' ~e?, as weIl as general interna tiona]: 
law which in certain cases allow appropriation 

"of res nullïus as .wel1 as res cOIlUJlunis. ... 

\' <V' i68 .... Se~ 'article 31 (1) of the Vienna Convention~on 
" _ " The ;aw of Tré~t~)~S!, op. ci t., sup~a note '49. 

... :. l" 
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.' Appropriation' ordinarily mean~' an • act of 
' .. 

approprïating to oneself' and 'to appropriate' signifies 

'to claim or use as if by an exclu~ive or preeminent 

right 1 to the exclusion of aIl othe'rs. 169 Every use of 

the'orbit excludes others.from using the saroe slot 

because of the possibili ty of" harmful interference. 

Therefore, proper it1terpretation of article II r, taking 

into conside~a~io~~h~ objective of_the Outer Space 

T~e~ty~'especially ·the freedom princlple, would be 

that tJ:le use of thé "gèostationary orbi t is allowed 'as 

long as it does not amount to appropriation, i.e. it doe~ 

. , 

not exclude others from us~ng the ·orbit. Since the Treaty 

p,rohibi ts. "appropriation by 'means of use" and not actual 

, u~~ of.t~e geostation~ry orbit,'it seems logical that 
1 

"1 

such use' must be temporary in natu.re-~ 

, ' 

169 ' 
• 1 

• Il , .. 

Th~ "term' 'appi;priation by Mians of 
use' may be interpreted as the establish
ment'of exclusive rights over certain 
ùses of, partlcular seg1Ilents or cEüestial 
bodies, such,as exclusionary r'iglits 'of 
way or the monopolistic" exploi tation of 
cosmic resources .. 170' . . 

- , 

, " 

Webste~'s.Tnirp New rnterna~ional Oictiona 
Spn.ngf e , 9 1. ,:Vo;t., I; 1~6: let np man , 

appropriate a êommon bene'fi t. " J "The term 'appropria
tion' If· accoJ;'ding to Gorov~, If is used 'roost frequen-tly 
to den.ote the taking qf 'property for orre r S own ,- , 
or exclusive use with a sense of ·permanence":· 
Gorove, S"1 "Interpreting Article II of the Outer 
Space Treaty" , 37, Fordham Law Review, 1969" 349 , 
at 352.- 1 • . . 

170. Dauses~ op. cit:', supra, note, 56, 7'1 . 
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A line must be drawn between "use" a.nd "appropria:t;ion 

by use" on the ,basis.of :the period involved. This may 

be diffic~lt to achieve in practice, but cannot affect 

or nullify the legal principle of non-appropriation. 

The draftsmen of the Treaty were aware of this difficulty. 

The French delegate to the First Cornmittee of the 

Gene;!:"al Assembly stated that "while princip les established 

by the Tré~ty would no doubt be easy to apply in the case 

ox explor~tion of space,' their application would be more 

difficult when state activities involved exploitation, 
. 

'and partiçu1arly ~here ~irnple occupation had to he 
, " 

. ' 

, ' 

d ' ,,",,' . h d f 0 • t' ,,171 . ~s~~ngu~s e . Jorn q~pr~pr~a ~on. This distinc,!:ion Q 

, o 0 

betw;een" "occupati0n.: .. or .. "use" on the one hand, and 

• r' Itappr~i;n" on the 'other, w?-s to be consid~r~d in :, 
l, .. 

, 1 

, ' , 

, . 

\ , 

'future discussions wit)1in COPUOS. 

, L7~. 

',. 

1966 Official Records, op. cit., supra note 34, 430'. 
, Similar!y, ,the French delegate to the Legal S,ub- '0' 0 

Cornmittée in discussing the draft Ou-ëer Space éD" 

Treaty had.ppinted out the necessity to clarify the. 
term ,"use'" in the Treaty. and expressed his desire to 
know,whether i t l covered exploitation of the 'resources 
of the moon. (UN Doc. ,A/AC.IOS/C.2jSR.63, Oètober 20, 
1966! B).\ 'The Soviet 'delegate responded th~t ,"i t' was " " 
not poss:Ï:ble to say everything in one artièle ,and he" , " 

'believed that· adequate clarificat.i,on was ta be found i·n , 
article Il •.. In other words, no human activitycon the 
Moon or 'any_other celestiai bodies èould,be taken as 
justification ,for national àppropri~tion. Needless ~o 
say, a treaty éould deal only with the problems,arising 
at tha current stage of human evolution, and future 
developments·wpuld give rise to new problernS, requiring 
subsequent solution." ibid.', 10. ' From this e~chcange_ O,f 
vi~ws, it could be inferred that articlë II 'was designed 
ta prohibit appropriation in principle", ,while leavi,ng 
,the que,stion of de-t.errninatiori of whether appropriat,ion 
had~ taken .p'lace in a particular case to '0 ., 

'future deliberations. l " 

: ~. 
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'. 

Tne"French delegate l in: the 'COPUQS Working Group 
a " " •• 

,on DBS raised the issue of the. geostationary orbi t and 
~ ';l, • 

as§!er1:ed that: 

, 
, " 

The, rule of non-appropriation ... ,in' 
. itself implies a, linq tation on the 

complete freedom of states in space. 
In facto, th,e ve.ry u"se of geostationary 
,satelli tes can be ,regarded as an ",appro
pria,tion f

' of the equatorial orbit1 ~hich i5' a, privileged portion 'of space.? ' 

The US delegate, ,responded ~it.h a detailed statement, " 
" , ," 

as follows: 
l li ," Il 

D. 

0 0 

',' Tn,e negotiating history of the Treaty 
, shows that the purpose of this provi-, . 

sion ~article II) Was ta proh~bit. a' " 
repeti tion'" of thja race fat the' acquis"i'- l , 

tion of national soverei@ty dv~r oVer- ' , 
,"'. seas terri tories that developed in the,' 

sixteenth, se'lTenteenth, eighteenth, an~ : 
-nineteenth centuries~ The Treaty makes,' 
clear that no user of 'space "may ,lay , 

~, 

'claim ta, or seek ta establish, national 
sovereignty over outer space'. ~. On the 
other hand, the use of space 'or a 0 

celèstial, bpdy for' activ.itie~"that 
, 0 'are peaceful incharacter'and compatible 

'wi th the provisions of the Outer ?pace 
~F~aty i5, 9Y definition, entirely 

'legitimate. Using, a favourable orbit 
.for a legi timate acti vi ty cannot "" 
reasonably be cnas~ified as ,a p'roh-ib~ted', 

Q~ ~ _national appr"opriation in ,the sepse of ~, 

, ' 

" Article II. . .. using a favourable 0 

,geostationarY,.9:r:pit is'no more an ' " " 
",appropriation'f or "de- facto' occupation Ir 

, th an 'usinCl a' particular :E:abourable area , 
" of the lunar surface' - the Sea' 0:( 

'.. .... ~w 

, o" • - 'i 

, .. 
UN Doc. A/AC.I05/62', ',{1969,)', at 3 and 4. 
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182. '. 
''IV ~. \_ . ' 

~ .. l' 

~ ''''1''' ~,~~" - ~ 

" './</ 

":' ,/'TranQUi1i ty, for example 
~anned landin~.173 

for a ::,:' . 
'4,'\ ~~ .. '4~ ~ "'; ," 

'\ . 

, '~BOth these statemen ts .elarify certain points" 
1 • 

" ,~ . ~ ..,~ ~ 

• '1I'_-.t> .. c,u 

appear to be va1id sinee' i 1: ,will', in practice" 
.... i'- /.... ... 

each and every use of th~ ofb~t '-~h,i,~h yi;Ll be 
, .. 4' ........ ", _ 

.. ~, ",",~bntr~ry: to the Treaty' s pro~is.ioIt~~:'.' 'Mië;-' YS state~~'nt .... '": 
'" .. " l '-. 'or '. ~ ~, ' 

.~' ,,; 'L;' "dO~S "not· '~ddress i tse1f 'to the proble'm .. ;b:np.l~'i,t in ,the 
-.- ' ."... ..... ~, - ~,".$ ~ ..... .- ," . --........ - ~". 

;, f "Fie'~~h ~w~rkiilg; paper, that eontinUed and ~xe{~~ive use . )' " '., 
,", •. : ~" " , ~. 174 

.',' ", ?i~~i:S ho ,.de ,facto appropr1a:t10n. n ,.Et~Wèver, thêre -,_ 

':" :i~ ,nqt..hJ~g in, ,the us staternent to, suggest that. "continueci'. 
1.. 1 ~ ...... -- -~~ ..... , l' .. ~",..~.,I:' .. 

";:'ànd'ei~.:b~s'ive use" does not amoUnt to "app;r-op.riation". 
/, .1 ~ .. _ ",' -

.It :s'i_mpiy points .out that article II, prbhibits. nationa~ --
... ,~ ... ,. ,. l " .' 

'; ."," soyereignty (perrn"anent claim) i that the use of the· , ", 
'. " ! ,"<~ - ...... ~ .. ,...,.. 

,.f 

o~b~t: must be 1ike "â 'landing' Cternporary) i' a~9-' .th·at 
• .: ,'" ...; .... +,.-> 

"'~"~~--.... ~~~ 
, ,( '""'~ 

:- .... ." ""~~ .' ' 

4, 'it 'must be in accardance with the provisions ~of' 'the,O 
r 

, , 1 

• J .... _ ~r.J>o-

'" :. Outer ~pace Treaty. 
.. J." ,~ '; f 

r........ .~ If.' .... ,,,,~ " .... , " 
" , 

........ :h'~:: ,,2t '"'7.. ... _ - ~ -
/" •• ft'" ~ 

Thus, ïn light "'of the abq~e, i t appetts-J~hâ,t- ~< 
~ ... ",10 1 

every use of the geostationary orbit ~s l~ittimate 
.. -. 1 

: , • t ~ 

~ - "..........; ~ 
L. •. ~ ... j'; « .. .. . 

'. 
173. United States Delegation t'Q t~e 'Secon~, S~ssion of"'-· 

the Working Group on Di~ec~ Broad~ast~ng Sat~~~ites, 
S tatement by the Uni i?:ed-S tates representati ve, .'" -'--~""-, .... , -. 

• Herbert' Rei.s, at the Wsrking Group meeting r J~ly 31, 
1969 (cf. Val ters ï E. N., "Perspectives in '-ché ~ "; ",' 
~me~ging Law of Satellite Communications ", 5, _', ",< .:' 
Stanford Journal of Inte.rnational Studifrs' I J,.~.70, 
53, at 66-67, emphasis addéd) . .- ":"~,,.' ," 

174. Valters, ibid . 
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, 0', III 

provided that ït doés no,t'exdlude o'thers pepnanently 

from such use or impo~e undue res~~~éti~ns. This inter

pretati<?,n o,t the Treaty is supported by state pràcfice. 

A nUlÎiber of ~tates have been using the ,'orbi t ~ince 196,3 

and no ser{ous ,bbj ections were rais.ed unt'il the BÇlgota 

Declaration. 

,~ 

Gl~zer, ,co~enting 011 '.the French st,atemeni;. stéited 

tha'17-l,;-~e=' ;'French posi tion ~:m d«? facto, appropriat1.on 
l " D 

d,f the' geosta):ionary èrbit at least rais es a 'real conflic't,', ' 

s~noe states with ~dvanced technoIogy ,dq have the 
~ 1" 

" . , \' 

'c~pabilit~ of,preempting ,the u~e of'that orbit ,to the 

e'xclusion of 'othèr st.ates. ,~175' . , ' 

" 
) 

l 'y l [ • 
. , 

.... ' , f .. ~ .'~ , ... 

175. i~l~~er, J.H~·, :'P~~ci~,e and Industry'iniOuter,Space"" 
l}i, ColtlIhbia Journal, o,f, Transnational taw; 1978" 'Ii,' ' 

7~ at· 8~. See also .or. Gardnel; 1 s testimony in ~ 

.. . ,1"'~ 

" \ ~<;.'~ 

'Bate'!l! te' Broadca$ting: ImpLtcations for FOf'eign () 
pOliSX' Hearings Eêfo~e the'Sûb-Committee 'on ,National 
Secur~ ty, 'poliç:y &nd Scientific Development;. of the', l', (US) . House of Representat~ves', C<?mmittee :>n Foreign 
Affa:;Lrs" 9lst éongress, ~st.Sess~on .(Wash~ngton, 
1969-), 18 i Faticett, J:E. S'., and ~l?arry" A" Law and' : 
International Resource~ onflict.s, (Oxford, 1:~ al') , ~1i60 . 
Haanappel also states t at on y few nations ând', 
international QIgÇlnis~tiop.s· pos~ess the technical ', 
capability'to put t'ConunW1iéation~ satellites into - ( 
geostationàry Qrbit and the ,danger exist$ tll'~t ' ,: 
thes~\'happy few' may mpn0polize'the nurnb~~ pf-

, , 

availab le posi t:i;ons, in, ,that' 6rbite Such:.. a situation 
,~igh't then be r~garde,d -as' an >illegal '~app:r:oprià!.tion "" . 
by u.se or occupation", in the t sense of articl'e II 
o,f tli~(( Q?~er Spa,ce ~re<:tty Il}',, 'ijaat;lappe l, -l? P • S ., , 
"Article~II of the Outer Space Tr~aty.,'an(tthe - ~ , , 

. status of the Geo-stàtionary Orbit't." ~XI, Col19qui~;" 
: 1978', ,28. ", - . ',;. 

)- , 

;-
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, 184. 

SiiniIrarlçy, Val ters concluded that "continued and. 
-:'~ 

"exclusive use rnig'ht indeed cons'titute inadmissible ' 

nation;l appropria;l::ion of a portion of outer spa~~. ,,176 
, ~ 

, . , 

, , 
'~:" ,'<;' ;. Rights that are exclusive and unlirnited'in time are 0 " -< 

'ï accorded to states that 'register their orbital assign-
177 ... " 

,rnents with the IFRB. Such assïgnments cannot he .. ". . ~ 

cancelled wi thout the consent 'of th~ registeri,~g state 

and 'thereby impose limitations on possible use by the 
f • 

G ' , 

" ,late-corner~. ' This rule, would thus ,seern tb contribute 

" 
," 1. Ài' ,. . 

~ ~ . 
'tol.l'ap~J:'opria:tïon of an ïmportànt 'paré of outer space and, 
1 ' " " . 
according.lY, 'i~ ~ontràry ~o 'the Outer Space' Treaty. 

,If th~re e'léi'~~:ed ~ time ,limitation on the use astate 

~ulCi make of-a part~cuiar geostationary slot, such use 

would ·then be temporaiy and wauld not amount to national 
" -- \ 

'"..w '!\ -; ~, ~ • 

~:pp~opriation. Legal tlrationale,for the'utilization 
~. 

-' <. 

of the 6rbit must lie in the fact that its utilization 

'is tempora~:. ,~i 76 
Q , 

, ,1:1 ' , 
~'176., va~ters, op. cit., supra,note 173. ~ee also Kr~?Se-

.' 
o 

Ablass, G.B.', "The .Neëd for Internat~onal Commun~ty 
Systems of Satellite Telecommunications ", XV, . 

'Co1loquiurn, 1972, 81":82; Busak, J., "Quelques ,ré
f1eiCion,s sur le statut 'juridique de l'orbite, géo
sta-$ionhaire" , 'XVIII, COlloquium, 1975 t 37 i 
Dudakov 1 op .. cit., supra note" 139, 71: According 
to Gibbons" a "x;easonaE1e 'interpretation 'of artièle 

-=- :,.:., . LII is that no state may permanently claim a ' 
. ~ segment: 9f the orbit belt by placing' a ~atellite 

there1n".: ',Gibbonq,. K.?, "Orbital. satttràtion: 

-, 

177. 

The Necessity for Int~rnationaL Regulation of 
Geosynchronous Orbits", 9, Ca1iforni.;\ Western Inter-
natioaal Law Journal, 1979, 139, at 151. . 
See infra Chapter IV. 

178 .. Gotlleb, op. cit., supra note 156, 2~1~-

l , 

, , . . 
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185. ' 

.,l .. _' ,p",y; ,"~ J. 

At the present time ,(1980)7 'no satellite 
cari rest in geostationary'orbit for, more 
than five to seven ye~rs without'drijting' 
off, because or t~e' limited amount of~ 
fu~l it can éarry,to keep it.in orbit., 
Temporary occupation does not, ~t is 
rea~onable to agree, constitute appropria-

'tion. Moreover, thè placing in orbit ,of 
a geostationary s~tellite by ft launching 
state does not, according to ITU provi- . 
sions or any rule of law,' automatically 
.allow the,launching state to replace it in 
the ,sarne slot. 'rt must follow the sanie 
procedure that it originally followed to 
use the orbit. 179 

, His certainty about the life-spari of 

,quésti?nable 9ince already in 1980, they 

tel lites is 

,. remaiI~üng in orbi t ·for ten 'years or longer. INTELSA'r-III 
, 

'. 

.(F-3), ;for. example, was shot out of o:rbit in 1980 after 10-

, ' 

~79 • 
, .. 

ibid. Similarly ,: von Krie9 st.ates that "C-s) ince 
thestationing " (!)'f -à. geostatiamary satellite 
precludes th~'use of the position by otper states, 
this fact could already as such be construed -
as national appropriation of outer space or a " 
pa.r:"t 'of, i t by means of use or. occupation. ,'It 
must be borne in mind, however, 'that this type of, 

1 \' use is not an indefinite but a, temporary one (i.e. 
)' confined by the lifetime of th~ satellite) -

" 

. 1 

comparable 'ta any other corumon ~se'oI space ~y 't 

satelli tes; i t can th~re:!=ore no:E' b7 régard~d / as , 
an i=lct of appropriation": von Kr.ies, W., "The 

. Legal Status of the Geostat~onary Orbit: . 
Introductory Report",' XVIII, Colloquiurn,'197'S,' 
27, at 29-30. His v,iews c;ould also be refuted. 
on the same grp.unds as those of Gotlieb:- o.l' " :: 

. ~ \ \.,' 

. ... 

" 

'~ 

1 

\ 
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186. 

, 1 

years of ,.a,ctive ser~ice. :Lao 
'~ , 

Again, if a satellite 
. , " 

having spent .its operational life, were to drift off 

" ~'~·it.s' orbit,. i ts 'orbi tal position would not autornàtically, 

,b'ecorne free...fç;>r use by another state,. 'Positions,', ~1· ,",,\ ." 
, 

al~eady regi~te~ed çannot be cancelled w.ithout the'~onpent 
\ . 

l ' _ ~ .. , " ~ J" 

of the state concerried,and international telecommunication . . 
"'\ .... , . ' . 

. ,l.aw does y n,ot . forbid 'a state' to replace a, decayin'g .satellite 
.. J_,.t r 

• 1 

. h . , lBl . 
w~t a,new.one. 

, 
The US ,replaced.,WEST~R l'and ~I' 

" 

with ,W~S'TAR IV and V in th,e sarne' sl~~s. i82 The ATS-I 

anq ATS-3 satellites were'launched in 1966 and, 1~6~ 
.. ''1, .J, 

re$pec~ively and the orbitài positions,assigned tq the~' 
".. ' 0 • 

aré still shown in thE;! Master Register. _ O:q: . the basi,s 

of Resol~~ion ',4 bf the ITU Radio Regulat:i'ons ;:'IGOt'i{~~ 

, ' 
,~'... "', 

holds 'that a state "must tollow the san:e' p~ocedu:r,es ' 
,~ . ,. 

that it o~iginally fol'lowed Jl in_ the· event ,thât it wishes 

to replac~ a decaying satellite~ Thè'lega1 status 0f' 
'/ ' 

_ , , .. 1 , ~ 

this Resolution' (and its w~akness.es) r as w~ll as the 

present state of the law184 ~ontradict Gotlïeb's 
'r " 

,0 1-

conclusions. . , 

" 
• 1 

- 180. See "End of:ân Era: A Sat'ellite's Passin,gll, in 
INTELSAT,' Intellink, Fi~st Quarter, 1980, 3. 

181. .See, infra Chap,ter IV. 

182: See s~pra Chapter I. 

IS3: ( See infra App~ndix; 7 Cl.), l';terrnedia,, Januciry 
1979,17 .. See also Morgàn, W.L., iiSa17ellite : 
Utilization of the Gea'synchrohous Orbit", 6 (1') , 
Comsat Tec~nical Review (Sp~ing, i976),' 195, at· 
2Q1 and '203 •. 

184. See infra Chapter IV. 
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and inçorporate':1 ~n·"the legally binèiing Radio 'R~gula:"", 
.. • ~~ l .. 1" l,.' 

t ; ,r." 1 

J. 

tions, t9.e. "tePlporqry use" ,Qf the orbi,t by a 'satell;i. te 
, .. ' ~ ,,,. 1.. 1 

...' ,.. ~," 1 - .... ,.. .' ... 

'c:ould pos~iblty be àch~eved ~nd approeri~tion. a~oided. 
...... • ~ ".#:; - .". .,Ir..." .. ~ . 1: 
Ho~~v~1 as the:l~fe-span of ~th~ sate~lit~s jncreases, 

• '.1 ..... 

,tfiese provis.:LdrÎs may prove 'to be of. li ttle heJ.p. 
\ . 

~ , 
~ ~.,.- ... _ -. ...... ' 'Jo.., .. 1. .. L .... 

;' ~. ,For e~amI;:ue 1 would 'i t be con'sider~d na:tio~al, appr~pria7 . 
• l, '\. \ ..... • _ ~ '; .. 

~... ..~ ./ ., 

'>, ' .. tion ,te keep- a sate:},li te wi th a 25, a,r 50-yeàr life-5p~n 
'.' .. . 

\ ' 

in th~ sâme Plac~ in,qrbit t4roûghout -that Pé~iOd? 
,,1 ,',' ....,... .. ,. J'" 

:rhe answ~r 'w.o.uld ~eem 'to -he'· affirmatj. ye, since '''Suc.h, ècc~pa-
- c' 't·). ", • , . 

". , " ,t, '185 .' 
tion coula ~ot reasonably pel interpreted as tempprary. ' 

... • .. ~ ," ~ '" \ ~ 1 

- . - ., . 

\ l, \ ~ ''\' > 

laUI?-ch of':the ,satellités on1y iri acoo:t.:dance with an 
. , 

, Q.... '. .... '" 

~l~otment pl~ agreèd upon by,all éountries. I86 . :An~thet 
. , , 

'solution might be to charge the ,ope.rator (user) an international .' ~ ..,. ( 

dut:y, or" fee ~nd to -equitably distribute ,the funds S'o . 
1 

accumulated amorig the members cif the internationa:}. 
·-1' 

comrnupltY. . .... ~ . .. ... 

185. '~otlieb, op.ycit."supra note 156',242. 
-

186. ,Th~, use of the geostationary orbi'li in açcorqance 
with al16tn1ent plan drawn. up through the' );TU'-'" , 
will' not amount to national appropriation, ' 
see ,infra Chaptér IV. See also Gotlieb, ibid. 
Rankih, c.e., "utiliz'ation of the -GeostatIëi'IiaJ;:y 
Orbit - A Need for Orbital Allocation?" 1 13,· -1 

çolumbia Journal of International Law 1 19.74 , 101. 
,< 
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188. 
" ' 

An, ,attempt to preclude ·àny,monopoly of' the radio 
i 

spect~um and the geostationary' Qrbit w~s mad~ by 
.. 1 •• J . 

-, \ 

t~e 1971 WARC for satellite'telecamm~ications which ' 
~. 'l' " , 

adopted Re~olutidn Spa 2-1 {nQw, no. 2). 
~ \ 

It provided, 
\ 

that registration with the +FRS of any frequenoy or :;, 
~ - . 

orbital P?sition should not p~ovide per~nent prioritr: 
l ' , 

for any one .coUntry ~or group of qountries and should ' 
\ 

f" ' \ .. ~ 

not creaté· any, obstacle ta the: establishment "bf space 
t ~ ,. .. 

.... systems by other countries .. As-' stated' by Goedhuis" . , 

the rationale for this new' app+oaçh \ is that:> 

, , . 

" 

The reèognition of priority rights in 
the case of terrestrial'stations was" 

.xegarded as poth normal an4 natural \ 
rrom .the standpoint 'of, inte,rnational 
law since e'iery stà'f.e is 'technically 'j 

and economically able ta operate 
non-space radio communication service~ 
on a footing of:!equality~ With. space , 
communications,' hQwever, the situatio~, 
wa,S differèJ).t:since the ability ta ~,,' 
launch and'opérate artificial space 
objects is 'co~fined - at least for 
the p.resent and the near future - to 
the ~andful'of countries which possess 
the riecessary technical ,and economic 
potential. ,The recognition of any 
priority rights of these countries : 
woul~ constitute an obstacle to the 
subsequent ~stablishment of space 
syst~s by o'ther states .187 . 1 

, ' 

, , 

: 

.. ;,', , ( " . 188 " 
THe WARC Resolution';is n6n-binding and its pravi-., 

, 
s.:i"ons are opposed to' the current-ly binding R~dio 

, 

" ' 

187. Goedhuis, ;D., "The Prèsent 'State of ,spa'ce L~W); in 
Bos,' M~ (ed.), The Present ~tate of International 
Law and Other Essaxs, (Kluwer, 1973), 201, at 228. 

188. S~e'infra Chapt~r ·IV, fn. ~4 . 
',1 
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Regulations. 

189. 

This'renders the policy adopted in the 

Resolution worthless, though its rationale is in 

accordance with,the letter and spirit af the Outer space 

Treaty. The'gea~tationary orbit, therefore, remains 
, 

~pen to monopolization by a few states to the detriment 

of other sta:tés. 

, 
The Outér Spa~e Treaty provides no méchanism for 

the formaI interpretation of i ts 'provisions and states 
, 

parties are free ta inte'rpret it individuall,y or in 
, , 

appropriate intefnational fora. 
, ' 

The Bogota Declaration 

is the,first serious âttempt at ,interpreting'article II. 

According ~o.its signatories, the present method of use 

of the orbi t "is sirnply a n'a,tional a~,p~opriation". ~89 

189. 

. , 

" . 
See, Bogota Deolaration, op. ci t. 1 supra- note 107. 
See also su~ra Chapter II; Glazer, op. cit."supra 
note 174, at 114. "Fears are no longer idle that 

, l, 

,states with advanced technology will appropriate 
such locations 'by de facto use. The prOcess has, 
in fact, already beg,un wi th reSpect to the geo
stationary orbite As a counterpois~ to this de 
facto appropl1iairion by.states wi th ,advance$l tecn
hology, those with,none have now as?erted de jure 

! 'territorial' clairns to sectors of the geostationary 
orbit' notwithstandin'g the prohibiti'ons against 
national appropriation set forth,in the space 
Treaties" . Marcoff interpreted the sovereignty 
claims as, '~a ptrong response- and a rneasure under
taken by the equatbrial states in retaliation for 
\the~continuing infringements of tpèir rights, 

,\, which ar~ protected by internatio.nal law and their 
interests w.q.ich are recognize,d b~ the Ieading 
space 1aw provision": Marcoff, op. cit., supra 
note 41,: at 37'- < SiÎnilar1y, accotding to Busak, · 
the "c1~ürns put fotward by equatorial countries 

,many'of ~hich ,are developing countries, could 
âtso be 'seen as an 'attempt . to sebure a ,better distribu-
t;.ion q.mdng aIt countries of the advaptages -cffe'red . , 

. , 
, > 

" 
, 1 

, ' 

'" 

", 

" . J' 
. " 
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190. 

• .. l _ ,.. 

'."Numerous; states have expressed tneir views with respect 

-to ~~ .. us~ o~ ~he, g'eostationa-ry ,orbi t since the!} beth -
,. ,"1 _, 

in copyos190 and at '.ITU" , Conferences . 191: The proposaIs 

put fo~~ra i . .n. cQPués" for .~he, ~st~lishment of a special 

-regiine 'and t~e calI for a' sp;cial ~ARC ('85/87) to 

gua~antee equ~~able aèc~ss to the orbit imply that ~ts 
" 

use is hot in accordance w±th the reco~ni~ed legal norms· 
, ' -, . 

" of internatiot;lal space law 1 including non-approp;r:iation.' 

Violat~o~ of the fundamental principles o~ space 'l~w 

necessitates specific regulation to govern 'the:utiliza-

tion of the geostationary orbit, a view which appears 

to be shared by the French delegate who has sqggésted 

that "(i)n return for such a de facto occupatio~, the 

state responsible .for the satellite should agre~ to" ' 

subrnit to certain rUles".192 

by the specifie characteristics of the geo
stationary sate~lite or~it-and a better Uge 
of .that orbit, for the benefit of, tho'se , 
countries in particular": Busak, J., ",The 
Geostationary Satellit'e Orbit - Intern'ational 
Cooperation o'r National Sovereignty?"" 45', T. J'. , .-
1978, 167, at 170. On the other hand, iJ the e. " 
Bogota Declaration really purports to appropriaté 
,ce:r,-tain positions of the geostationary orbi t 
by claim of sovereignty, then this is aiso 
contrary ta the established princi~le of'norr~ 
apt;>ropriation of outer ~p_ac~.. . . 

. 4 
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191. 

E. Other-Princieles and'Rules , , 
, l ' 

l , , , 
• • 1" 

All acti vi ties relat.i,ng tô tfue' exploration anq., ,tise , 
, , r 

'oI the geostationarY orbit, must he 'carried out i~'the 
.. ' .... ~ , ! ." " 1 

interest'of maintainirig int~rn~tional peace and sTc~ri~Y 

and promoting international, cooperation and underSitand':" l, ' 
, , . 

ing .19~ Objects .c9-rl!:y}~g' ~uclear weapons' OZ: any -J,oth,er. " 

k;nds of weapo~sl of mass' dest;"~ctib~ mu'st. net: be ~'p1.açed~, 
\ , " ---~ 

Il • '-<d"'" h 0 Jo,. 0 194 
or sta~J.one, _~~\t e geo.st~t~~~~~, o,r~ ,.,' 

.. • ~ \ 1 

, , 

,. 
1 ~ , • 

AlI satelii tes 'are r.egis~~red Wi" thé s~~t~ whi'Ch 

iaunches 'or.proc~~~s their lauhch ~9'~ ~~iëh, i;'turn' 1 

• \ ~ ,. " " \. : '. f 

- , 0 h: 0 h th s' 'G' 'l' 196 ", , regJ.sters ,t em WJ.t . e UN ecretarY-,enera., \ .. ' 

The state of registration retains jurisdiction and c9ntrol 
'\ > • , '" '1 19 " " ) 

Q over" and ownership' 0f i ts, sate11i,tes. 7, A state party 
1 • r , A _ 

1 • 

, 

'. 

-, , 

". -

te;> 'th~'Out~r-~pace'Treaty is:responsible for'the activities 
ri \ " .. 

o'f its ~ublic 'Or, private parsons 'as weIl as thqse of 
. " . ,,' , - , '19 8 

internatidnal,brganisations qf ~hich it is a member. 
. C>... ' 1 t .J 

) . 
Olt is al'so ~nternational1:y l,iab1e for damage caused 

r , " 

te any ether st~te,o~ its riatura1 or jur~dical pêrson-
'1 .. 

~ t ... '! 

1'93. The" Outer Space 1 Trea.ty 1 < Art:'ic,le III. 
-t • 

194". Ibid., Artit:le ,IV. - " > ' " 

195. Conventi<;m :,on -the oReg.istration 'of Objects Launched 
into Outer Space, 197~, op, cit., ~upra note 9, 
Article Ill:. " . 

196. Ibid., Articl;e .IV· ... 

197'~' The Outer Space' Treaty 1 Article VIII. , 

198. ~.,'Article v.r,. 
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192. 

1 . , 

. , ' -;'. 199 . 
by l.ts "sat~lll.te., . This pl;'ovision of the Outer 

Space Treaty has ~een further elaborate~ in the 1972 · ..... , . .. 

Liability, con~e~tion2~J. which establishèd a· detailed: 

procedure wi~h r~~pect"to liability'for damage caused 
~, 1- " 

by spac~, abjects .'~d the settlement 'of disputes'~ 
, .. 

The lau~chin; ~tatè2~1 has :abpolute iiabili~y to . . 

'pay 'comp,ensation for 'damage' caused hy its geostatibna~,' '. 
• • ~ 1 

• ,~. 1 

. s~~elli~e - ~ space abject - on the surface bf·~he ,earth', 

. . ' f' . 'fI' ht 202 H 'f t 11' t é:r:. ta al.rcra t l.n : l.g., awever, ]., .a, sa 'e, ',l. e 
... ~.. ' . ' . 

1 caùses 'damage to o~her satâlli'tes' in the ~ geo~tationary 
~ ~ ... \ , 

o~bi t, th~ ,làhnc~ün'g statE( 1s liable' cnly .if" th~ 

damage is caused by its faùlt or tne ~ault,of p~rso~s 

for whom it i;: responsible ~ 203, 
- ' , . 

199. Ibid., Artiole VII. 
, 

200. Convention on International Liability for Damage 
Caused by Space Objects 1 1972, op. cit.,- supra 
note 9. ~ 1 

. . ' 
201. . ~., Artièle l (0): ~ 

202. 
, 

203. 

· . 

, 

A launching' state means:' 

'Ci) A stafe which launches or, proc~res the 
'launching lof a spaoe ohjecti . 

~ /1/ ... J .:Ij( 

(ii)A' state ,from whQse territèrY.~or facility 
a space object is launèhed. .. ... ... ( 

Ibid. , Article "II .. --, " . . 
' Ibid. , -. III. r 

• ,,r'''t 
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. " 

FFom the definition of the -t-erIn ndamag~",204, in the '. 

Liability convent10n, it appeatS'thé thè launching : 
. '"; " . \ 

~ - 's:t"atè is liablé'. for physical' damage only' ,and not for , 
...... .. 1 .. " "', '~.,' , t • 8 ~~ ~ 

" ' 

harmfùl ,interfererrce ca,used bi, its', s'atell,i~e "t~ othez:' , , " " 
, • yi ~ • 

- " " ,,' , . '205 
sateiH. te~ or to earth ',statiQns' of other' stat.es. ' ' , , . " 

êases of such interference' a>:çe, re,g'Qlaté,d by '~e ~nteJ2-
..1 ~ l , 

national Telec'aÎnm~ic~~i~n 'co'nventlon and Radio 'Requla-
" .' 

. 
" 

'. 206'" ' . , 
t~ons, " which prov~qé ,a'mech~i5m tn~ough Which,t? . 

'avoid, and/or 'to require the cessation of hal;1l1ful 
.. .f ... '. 1 .... ~ : 1 

'. ' 

\ - , / 1 

" , 

" 

.. . - . /., 

204. 

r • 

/<i 1 ',
, 

. 
" 

" " , , 

Ibid., Article I(a): ~The 'term damage'means , 
1055 of life, personal,. i-njury or oth~r impair-' l ' : 

ment of health: 1 or 105S ,of- or 'damage to 'J • 

property of states or of persons/_natu~al or ; 
juridica1, or property ,Ol: ~ntérrlationa.l ~ 
inter-government~l organizations. 

205. Matte, op. cit., sup~a note' sSr, 82-:-8-3, , 
.,.'" - , 

206. See infra Chc3:Pter- ~v., 
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,CHAPTER IV: 
. \ " 

THE INTERNATIONAL TELECOMMUNICATION 

, UNION AND ITS REGULATORY REGIME • J 

)' 

-
/ The principles .an~ rules of international tele-

, ù 

u • 

" 
<" 

communication raw~ which regulate access'to and 'use of the 

geos.tationary orbi t, have been adopted prirriarily' 
, . 

th~ough international oonferences orqanized by the Inté~-_ 
\ 

national Telecommunication Union (ITU).· The i:)\r.rPo~e'-of., " " 
, . . 

thif3 Chapter is t:0 discuss ~? detail, th~ 'rights and dû:ties 
, , ' 

, of 'states with .respect te access -to, and use of the geo-
, 1 • • ,~ 

"btat1.onary,orbit." For'this'purpose, .it i's' necessary' te,' 
- • ~'( l , 

analyse'the pre5e~t~y applicable 1~73 International'Tele-' . , 
~ • Cl ... 

:co~~. nicatio~ 'éonvent~C?n (t~e. è?1}'st;itut~'on' of the ;r~u) l' ·an~. the 

r~le nt,Raqio RegUl~tions~ appended to it. S~nce she ,~ 

l'rU' s trpdi tional' .l:oie has 'been _t'o regula~e te1ecornmuilica-
- .. \ j .. ..... ~.). 

, , 

, 

tions per se, i ts 'Coinpeten~e wï th respect t9 regtÙati-on 
.. ... , () 

of the uti1ization df the' geostationa-ry 6rbit JTlay be" 
" ~ • , ... ,J 

questioned.,' Attention wiil thus ~ocul3' l:?ri~fly, 011" this 

~speRt'of its activ~tes. 

. \.' 
,- , .. 

., , ,- , 
-:--'\ . 

.. ) A. . 60MPETENCE 

, , 
'ô 

, . 

\~ 

" . " -, 

, \ 

/ . , 
... 7. 

.. • l,) " 

f.
' 

; The 1979 ITU genèra1 t-lARC adclPted û resQlution· .. 
, .. ... ,-*" ;. 

/ ",' , 

1 • 1.- , ,Inter'n~ tio~a-l TelJcommunicatioù Corivénti.on, " ' , 

, ' ... , 
. ) 

. ,. 

'Malâga ..... Torr.emolinos, . }-973 ~ ITB.;~ 'se.crèt~:riatr· "" " . 
Gepeva 0'" , " . '.' : .' , • .: - .' 

.... 1 J , .... 1 J ,J 

.~ • • 1 

2. ,Radio Regulations (entered, j.ntp fqrce on'Jq:Q.uary 
,l, 1982), Irr:U, _Geney~, '198,2. 

t • 
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" 195. , , 
~" 

'(~~, " 

:SP (npW No. 3' to hold" à--WARC in 01 85 (origin~lly in, 
" ,,,'!:) 

-1984) ;,.to'·"guarantee izi practice~foF aIl ç~untries 
~ 1) ~~,. _. ," ... r 

equi table' access tot:h:e~-ge~~aiio'h~ry :;àtelli te orbit". 
,w' • " \1 P ....... ~ _ 

" -' 
- - ~ :._ ... ro" "" ~ ... 

~ ..... _- ...... ,~, -
.. -. ~' ... -. ..... 

-

.",.0 ~", Tn.e com~eteriêe"::JjJlrisdiction and(or nature o,f 
" ......... '-- ..... -J.t 

• 0 

, \ >' 
acti ~.Lties) O.f an orgalliiatï.~n· i5 deterÏnineCl .. by i ts 

(l ," , '> (1 ~ : ~~' : _ ... ~: .. <t _ , .... _ - ,..- "-- .... 

- " Q 

"C' ." p) 
; .. ~~ 

o il 

.> _f 
~ - -

" , 

j , 
(j';'~v ) .., I~ 

- (' . - ~ 

~.. : ~ a 

""./ " .. , , 
.;{ " g 

" 
_ ~ 0" 0" 

(j, .. J ~ (J -.1.' ~ 

.' ~ .' ~ ;. ,1 -

o 

consti t1Jtion and/or other ~'~lateti- ~.legal instruments. 
c .. ) ~.() ~ "'" -: i 

-
It has 

~ , .... - .. -
always been, and continuès to -l:>e an i~tei·~~>ti;na1. forUm 

o " 

(qentre) through which its member nations have been/are 

',,~le to h~on,~~e their actions for 'the atta~inment of 
1 :--r -r,' 

cr t 0.); 'w";.,;f 

comrno~ soals with respect to telecornmun~cations 'of aIl 

kinds. 3 ' rte competence-or juriSdiction stems1from the 

, 0 

., 

The, putposes of the J:TtJ (expreSf3J.~ j,ncorporated 
for t1;l~ 'i;ir"st time in the 1947 l\,tltyltic City 
Convention , which have continuous1y'been , 
rE;peat~,d in E!ach' revistÇ>fi of the Convention) are: 

(J " _~-

J'a), to maintain and extend international ooopera
tiQn for the improvement and rational use 
of te1econununications of all kinds ;~~ 0 

J-, ',~".J" 0 <.. 1 f ~- , ~ 

"pl ~to" promote the dev~lopment of technical 
.' -~,;- facilities and their most efficient opera-

" ' tion "wi th" a view to improving the "e"fficiency 
, "or ,t.eiecoirununications services, increasing 

their u~efulne~s and m~~9 them, $0 far' 
o "as possible, 'generally a~ilab1e t.o the 
~- pi.!Plf c: ~ , 

' .. ' ,c) > ~o' harmon<ize the actions of "'~"à"'tions in the 
< ,attairunent of those common ends". 

Arttële 4(1), the 1973 ITU:C~nvention, op. cit., 
supra nO,te 1. 
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:," 196 • 

~ 

cQmmQn decisions of ITU members incorparated in the 
~ \',.. .. 1' • .-

H." ' ". w. ..... .:::., .... 

~. "':r '", 

'.' 

'" 'ÎTtJ' Conv~ntion arid other related agree~nts 1 wi th re.spect -.;' , , 

'to:the kind of telecommunication or related activities 
.... ' .... - \ ' 

"J • 

........ ,. ..-1' 

-: .to -be regulated, 'and the manner, in which ta cê!orry out 
, ; .... 

'thèse decisions. 

. , 

Jo. ::." ... - ... 
.. .. : ~" ... w.... ... ..... ",' ... ~ ,,'" 

Decisions which are taken mainly at the inter-

" ~overnment~l ITU conferences (plenipotentiary anq 

aqminis~;ative)4 in the form of draft.intérnational l 

-' , 

, ' 
.\. ... -, 

, " 

tr..eaties, a'X: conventions, are not bindih.g",C,iln ITU members , 

unless they' ratify o'r adhere t& them. 
t • 

In other words 1 

'~he treaties,which determine or prescribe ITU's compétence 

-'are,not the instruments pf ,the ITU itse~f{butl, r~th~r 
, " '.. .. •• \~! "" 

the ~ip(ession of .the,. sovereign' will of its IIlembers. 5 , ... • \ .. :< .. 
</1 

Th~~efore'I': ITU 1 S competênce is de'rived f;;.èm'· '-t:h-e' 'oOnimon 
• P.o • "" ~ ,. l • _ -,_, 

... . - "," :;:. ~ ~.,. 

de'cisio~s of' its member§, ':who are- f;èe tO".~hang."ë::" .. ·'- .: 
, ' .:."., :,',. - ... >.'-.~.::.: . '..,. 

~~creasè' or ~ërease it as and,w~~n ~he~. w~sh. ~ 
... of - ,-._ ~ • ~ .,,; . ., 

'f' , 

... , 

, ' -, ' 

... ~:..... .. - .~ 

, 
-~.'" J .1' F' 

J -: _.", 

......... '" 

..... r.... --

:u- :" _ ~ .. - 1 ;. (~. ", • i , ~ , ., • '", • 

. More than lO(l-·j'èars of histc.ry' sp.oWiS_th~t.:t;.he 'It:rU·,:-.~ __ ',· ... 

.'" , ,'l-

.. ".0 

has 
./ 

... ~ . 
its 

" ,~. 

4. 

, , -

..... '~ ' .... 

_ '" - ... ~. ;..1 " 1 .'f, ~ '. • "'~ :: ,,' _~l _ _. ~ •• ~. ~.. • 

beén adynamie aiiÇi pragmatiQ :ôrgani"zatioiL ânèl'·.~at,.~ . 
, " .... ,. 

members Yave always ~~~iS~d and up-dated i ts mandate 
' .. 

See infra Chapter IV.B. 
" 

For details, see Mo~ler, H.,- The Internâtional 
Sopiety as a Le~al Cornmunity, (Alphen ~an den Rijn, 
19 BD), 181-:-182. 
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" ta make, and ~eep it ari all-embraci~q,' qçmprêhensive 
'1 

, . ':, ' ij 
. \ 1 

fi '. 
body capable of dealing with t~lecommun~càt~ons of al:l ',. ~ il 

• ~ .. t 

_ " ii. " 

~lthough created i'n 1865. to deal with kinds. 6 tele-

graphy, the ITU's jurisdiction has periotically been 
" 0 

extended to include pot only telephone and radio, but 
• G • 

~aÜ;o various communications uses (ser~ices), lechnic~l 

standards for tèle'conununication facilities,1I tariffs for' 
, . 

teleconnnunl.cations services, sharing of natural res?vrces 

such as tne Fadio spedtr~, et~.g/~ Its organiz~tional 

6. 

7. 

. . ~ 

For details see, generally, Cqddin~, -Jr., G.A., 
The International Teleconununications,Union, 
(Leyden, 19.52); ITU, From semaphore15 t6 Satellite, 
(Geneva, 1965); Leive, D.M., International 
Telecommunications' and International Law: The 
Regulation of the Radio Spectrum, (Leyden, 1970); 
40-80 i MiI~, M., "International Jurisdiction in 
TeleconununTcation Affairs", 40, T.J., 1971, 122-' 
,128, 174-182, 286-290, 344-348, 562-566, 746-7'49; 
J.acoQson, H.K., "International Institutions for 
Telecommunications; The ITU 1 s Role Il, in McWhinney, 
E., The Interna tionaI Law of Communications, 
(Leyden, 1971), 51 et seg., Evensen, J.,'" "Aspects 
of International Law Relating to Mod~r~ Radio 
Communications", in The Hague Academi of 'Inter
national Law( 115, Recueil des cours, 1965, 
477 I~t se~. i Luard, E., ,International Agenci'ès-: 
The Ernerg~ng Framework. of Interdependence', 
(London, 1977), 27 et seg. '. 

, 
Although th~.1885 Administrative Conference of 
the International Telegraph Union had taken nQtice 
of the new means of communication (i.e. telepnone), 
it was the 1903 Plenipotentiary Conference of ~he 
Union which incorporated elaborated pro"visions, 
regarding telephone in the Convention of the 
Union.', Th'erefore, it has aptly been stated that ro 

from 1903, '''the Union could be entitled the 
In ternational Telegraph and Telephone Union": 

D 

, - , 

, " 

, , 

1 

i 
f 

~ ; 

j , 

" 
i 

: \ 

1 
1 



, ~ , 

)1 

\ -

1 e 
., , 

-,-

-. 

~ , 

.. 

( 

.' .. 

. ) 

, .... 

& ' 

COdding, Op. cit. , supra riote 6, 3.Q (ernphasis in 
the orig~nal). , The regu1ationo of radio or wireless 

,commenced wi th the International RadiotelegraJ?h 
. Conference of 1906" which adopted the first -Inter
national Radiote1ègraph Cçnvention and creat~d the 
International Radiotelegraph Union, and which 
~entrusted the Bureau of the International Tele-
graJ?h Union at -Berne 1:0 serve as the Bureau of 

. the new U~iùn also (see 'Codding, op. cit., supra 
note 6, ,87,;-97). This a::tion of the, 1906 Conference 
"seems to have been a fortunate one. From the 
outset, coordination and cooper~tion were 
established between the two' unions, which,later 
'facilitated the merger of them in the Telecommunica
tion Union of t.oday" (Evensen, oÈ)'. ci t., supra note 
-6,486). Since, at that time, radio was- consider~d 
to be, "simply an extension df telegraphy", the 1906 
-con~erehce adopted regulatïons simi.lar to those 
for t~l~graph,and telephqne draftetl by'the Tele
graph ,Union. Ip façt, the following general provi
sion ado~ted at the 1906 Conferencè'br0ught 
uniforriti. ty of th~ legal 'regimes goverI):ing the 
means of commu,nication: 
"The provisions of the International Telegraph, 
. Regulations shall be applicable analogously , 

~
far as they are,~ot çontrary to the provisions 

~. :the', presen,~ (R~diot.e~egraph) ,regulations." , 
. - (C1.t d 1.n ,Codd1.n,g, op. G1.t., supr.a, note 6, 94);. 

On tihe ,other hand, since radio w~s ,thep used for 
the\purpose of sending telegraphs only, it was 
dat r~l that the Telegraph Union should also 

, ado t rules to 'regulate \ aIl international telegraphs 
,itre pecti ve of the means' of corrununica.tion. This 

, iss e wa-s, raiSed at, the Lisbo~ Telegraph' (adminis
fta i v~e) Conference of 1908 which adopte'd "adminis
trptive rules concerning the 'transmission, over ,~ 

~blie international tèlegraph network, of telegrams 
or~ginating-from, or destin~d to, a radio station". 
(Coddiilg, ibi:d. 7.9). However, these tules were 
limited'in nature, since,it was within the 
exdlusive competence of the Radiotelegraph Union 
to deal with radiot~legraphs., In order to avoid 
any encroachment of the Radiotelegraph Uni9n, 

-the Lisbon Conference adopted the following provision 
, that "modifications bf the prësent regulations, 

relating to radiotelegrarns, which become,necessqry 
'i:t;l consequence of decisi~ns of subseql1ent Radio-

'telegraph Conferences, will be put into force on 
the date fixed for the application of the provisions 
agreed upon by eaéh of these'latter Conferences." 
(Ci teçl in' Codding, ihi:d. " M). This shows that· 
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.' structure 1 8 permi ts a uniform approach et0 al,l Înethods 

of telecommunication which are considered to ponstitute 

a siRgle entity and have' been treated as such. It is; 
" 

.' . 
, . 

:~, therefore, 'not surprising that in 1947 the tJnited' Nations 

" 

recognized the ITU as t~e sole speciàlized agency fo~ 

8. 

.. 

the threè means. of communication were considered 
complementary to each otheL, rather than 
competitors, té all~w the~r normal growth though 
two different international' treaties have been 
adopted to estaplish their r~gulatory regimes. 
Thus; there has always been coordination and 
coc't;;eration between the various means of 
conununication and aIL formed a cémposi te -' 
competence though strictly ~egally speakirig 
~ere governed by separate.international treaties. 
Even, that artificial division was done awa,y wi th \ 
in 1932 when a single Union. (i .e. 'the present, 
ITU) was created to reg~ate aIL the ~eans 9f 
communications, and "it was' finally recognized 
that telecornmunic~tions constituted a Single ' 
enti ty and should be treated as such. Il (Mili, 
op. cit., supra n?te 6, 344-345). 

The term "s éxyice" desigant~'s a bran ch of tele-' 
communications such as telephony, television, 
etc. For definitions of var~ous services 
see Annex 2 to the'1973 ITU Convention, 
cp. ci t. as well as Nos.' 20-57 (radio 'services) 
of the Radio Regulations " 1982. " 

For de~ails, see infra Chaptèr- ~V.B. 
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. 
ITU's compe~enc~ to ~egu~ate théus~ of the geo-

• 1 

stationary orbit is, in'fact, 'an extension of its jurisdic-

t · th d' , t f' '. 10 h' h ~on, ,over e ra ~o spec rum or "space serv~ces, w ~c 

in turn grew out ,of its traditional activities relating , 

d
· ' . . li to ra ~o communlcat~ons. Radio link' is a necessary 

instrumentality for thé exploration and use of outer 

space, and virtually no meaningful activity can be 

undertak~n in outer space'without radio communications. 

It has rightly been stated that 

9. 

10,. 

Il. 

'. 
,. 

Without reliabL~,telecommunications 
in space, there can be no guidance, 
little tracking~ no,telemetry or 
command system, no coptact with' ',. 
astronauts, no reception of scientific 

See "Agreement Between the United Na,tions and ~he 
International Telecommunication Union", Anl1e~ 5, 
The International Telecommunication Convention, 
in Final Acts .of the International Telecommunica
tion and Radio Conferences, Atlantic City, 1947, 
80-E et seq. ,This Agreement i5 still in force 
'anq. is incorpor'ated, as Annex 3, ;Ln the 1973 
International Telecommunication convention. 

The ter:m "space senrice fl designates a radio-
r communication service in which spacecraft 
(s~tellite) or other objects in outer space are 
used. 

As defineâ in No. 20 of the 1982 Radio Regulations, 
radiocommunication service involves "the trans
mission, emission and/or reception of radio waves 
fO'r speéific teleconununication /[mrposes. " 
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,. - dat'a from space probes, no commercial 

use of space communications and 
~ittle-radio astronomy. 12 

f , 

201. 

Such r~dio link must be interference-~ree'because 

any interferenée in ,radio communications us éd for space 
o l' ~ 

l ( \ 13 
prograrq.rnes,could: not ,only harI1l a space activity but 

oalElo 'eÎidanger the life of astrè:maut,5. . Thùs, ï t is 
" ~" 

" -, \ ' 

necessary that 1egal guarantees be ,provided against any 
'"".. • J • . 

" . such; inberference. _ Rince sat,e11i tes or other objects 

.... 1 ... 1 

, , , 

.. 1 ,( 

, " 

... :0 ..... 

13. ' 

, . 

" . 

, , . 

, , 

Jasentu1iyana, N. ~ IlRegulatory Functions of ITU 
i!<l. the Field of .Space Telecorrnnunicatiohs ", 34 
Journ~l o~ Air Law and Commerce, 1968, 62. 
See a1so 'G~azer, J.H., "The Law-Making Treaties of 
,the Internatïona1 Te1ecommtplication Union Through 
Time and In Space" , 60 Michigil,n Law Review, 1962, 
269, at 284-7; .,-Jenks, C.,W., Space Law, (London, 
:1965), 251; Estep, S:D., l'International Law
:Makers in a Techno10gical World: Space Corranunica-

-,' ~ions'-,and Nuclear, Energy" , 3 3, The George Washington 
Law- Review, 1964" 162, ·at, 167; First Report b~ 

. the International Telecommunication 'Union on Tele- . 
~. communicatl.on -, and the Peaceful Uses of Outer Space 1 

_ ~Geneva,' 19§2J, ! (hereinafter, First Report by 
the' I:ru}.r' Ev'e;nsen, op. ·cit., supra n~te 6, 551. 

'. 

In this -respect; .i t i5 ta be noted' that during the ' 
1979, pr9bes of ~itan - a moon of Saturn - by 
Pion~er, "II;' extremely important data was lost 

'bé6ause:of 'interferènce in radio communication 
,betweèri'th~ satel~ite_and the e4rth station. This 
was 9aused by a Soviet satellite tra~smission, 

,'-tne ~U.~. having ~egJeçted,to request,that it be 
turnëd,off~ See Matte, N.M., Aerospace 'Law: 
Teleconununicatiqns' Sat,e11i tes, (Toronto 1 1982), 
-210.'[' 4 ~' 1 
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\ .~, ~ l. ..., .' • ~ .. _ .. ~ ~ .. 

. ' guarantees have to be achiëved at the internatïona1 .. , 
, ~. . .. ... ~ '.... \{, ....... <",. ,,' - ~, ... ,~ ,~\. ~'., 

"", : i~vel.,~)~'- Tlley' :aré needed not oriq· t'o~' .1:be ~uocessfu.i , " 
, 1 : ... -M • . f, ", 

, v.... ,~f .. ~ - ",," ,;..... ..:. • .. .. '" ~ :: " _ 

" oper.ation· of satellites o:f othe:!:'; space,c'ràft, but al.s1o " 
... ~- •• ~.,,{f \ ~\~ 1 ~ ,l'~,I 

, ~for some terrestria1 radio servic~s whié:h E:ou1d 'al~q he, .' 
,1 • ' , 

; , . " --15 
.' subj~çb to harmful interferencie. . " . ,'" 

, .~ .. 
, " 

.' .;-

( , ;1,. -. (.- t " 4 

After,_ tue' dawMl of 1;ne space" er~/ in Odtoper 1957, 
• ""v \,"' (f 

" the se~~ch l?~ga.n 'for 'an ·iri.tè~natj.qna~, fb~~ 1:hrougl1 

.... 

wqich, guarantees against: interfer'ence c~u'ld' pe achieved 
,. 'Or • ' •• 

14. , 

15. 

See Re ort on Radio 
Telecommunlcatlons, 
(Washington, 1960), 

" 

, ) 

Control in S acé 
2nd SessHm; 

~ 

,< 

During the first. twenty-six months of the spaèe 
Gige 1. ~oth the .uSSR and US launéhed their '\ ' 
,satellîtes us;i.ng r'adio frequencies wh.j..ch. wer.e" 
not allocated specifica11y for spaçe r 

e~p.loration. 
Interference was_ caused to certain radl.o services, 

. > . 

. " 

operating correctly,. . . Se~ for details, _ 
Haley, A. G • .!, :,Law - of Outer Space ,- Radio' c;:ontrols " ..• 
yrgently Needed", -in Space Law: A Sympos~'um' , 
Prèpared at the R~quest'of Honorable Lyndon 
B. JohnSOh', Chairiitan, Special Cornrni ttee on 
Space and A~tronautios, U.S. $ènate,.85th 
Congress, 2pd Session (Washington, d9S9) , 
458 et seq/ ..., 
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for space serv~,ces. It was' gene~~~'l; argued'16 that 
, , , 

the ITU was t~è most suited .~rganiz~tion for this ?Urpcf~e:. ' 
, , ' 

tir!?tly,. because ot'. i ts éxtensive 'experience in: the . 
" ~1 • 

regulation of radioi co~unication~ in general, :' . \ 

secondly ,', 'because 0 f ~h~ pos $ l:ble 'in terfe~ence ; which 
1 ~ l '\ , 

Could erisqe if the rad~o spectrum, was régulated ~y two 
. .' '(' . . , 
1 'f ~ ... ,. • \. 

different :orgà.nizatio~s ,'fo+, ,'terrest.:t-ia1"anq sp:ace radio 
, f \ ~ f-

use-; and thi~cÜ.y, - sate115j. te 'coIf!In~i~'atipns were ,;~ot 
, '. \ 1· \ 

, ' " \ 

considered' tOI hie ,a n'ew me'ans Qf .c·onun1JI1icatipn but 17ather 
• / \ ,I 1 L' ~ l , ,-1 # 

a sophis~ièa tecÎ method or. technique by,' whic~ to ~rnake' use 
,,' \' \ 1 

o~ the o~d means, i.e.; Radio. The (I~U 1 S 'competenée 
, " t " , • 

to regu~ate tHe use of the radio spectrum for ,~pàçe 
) ., 

,1 '\ ,. 

activiti,es was, ,theiefore, gene~aliy" and readily 

a~cepted.~ 

16. 

\ 
1 
1 

, ' 

In 1959, the UN Ad hoc COPUOS pointeâ o~t that 
"theJ;e is already in existence and operation 
an international. organization suited to consider' 
the prob1ems of radio frequency' allocation ' ' 
for outer space uses, name1y ITe": See UN ' 
Dôc .. A/4141 (cited in Jasentu1iyana, op. cit., 
supra note 12,' 63). See a1so Jenks, op. cit., 
supra note 12; Estep, op. ci t.,. supra note 12; 
Jessup, P.C. and Taubenreld, H.J., CO'ntro,~s for 
Outer SBace" (N.Y., 1959), 239-240; Haley, A.G., 
Space Law and Government, (N.Y., 1963), 172-173; 
valters, E.N., International Law cf Cornmunica- , 
tions Satellites: Scarce Resources in a NeW' ... 

'Environmenti 1970, (unpûb1ished 4octoral fhesis 
'sûbmitted to Columbia UniversityY, 86;- Smith, 
D. D. 1 International Te le conunun i cation "èontro1, 
(Leyden, 1969), 142 and 1"60 et seq.; Matte, N .M. , 
op. cit., supra note 13, 93; Garmier,. J." 
L'UIT et les t~lécommunications par satellites, 
{Brussels, 1975), JS. ' -\ 

" 

'1 

, , 

!. 



, . ' 

" 

'. , 

; 

\., ' ... 

l , ,"" 

, , 
, , 

, ' , 

,', ( 

204. 

In !\pri1· ~9,59l, ~he CC~R, estab1ish'ed ,a ,s,peciqr'st~dy' 

, group for s~ac~ eo~unication~. 17," During th~ 'S~e year-, 
..;,1 ~".', '., ' l " .... ,. 

the ITU p1enipdtentiary 'Conference, ~meeting at Genev:a/ 
.. ., • t 

revised th~' ÜJ52, l'rU Copventiqn and took ne>te of, tire dev:eIop-
" . 
ments, and p.robl~ms 'which had arisen in ,thé int~rnat:'ionaJ.' 

, ~ ....' _ 1 _ .# a 

f.;leld trom .:the' use of· o~tér ;space 'for' peaceful purposes. (' -, .., ~. ..,/ 

Thouc1h no" change w~~ In~ae to" the' Con~ention to iz:._corporate 
" ~ ~ ,. ~ ~ '1 " 

ITU'~ 'responsibility,in this,new'fieid, the Conference 
'\ ' > 

'adopted a ,r~~olutîo~18 in which it consid~'red "the 

, " im~ort~~c~\ '~f t:~e rOl~' tnat.. te 1ecommunica tion, and in 
t \ •• \ 

.. .. 1 ~ ~ 0\ • 

" ", qonsequence tl:le Ut:liori, .~~11 necessarily play in that 

sphere".' THis is the first effâ.cia1 statement ' 
\ 

conèexning ITU:s qompeterrce over space"radio communica-
, v 

, tians., 
, ' . 

Th~'. ge.n~ral WARC f m~,eting together wi th the 
~ . " 

~lenipotentiary Conference, considered the requirements 
\ , , - , . .... 

for "g pade acti vi 1:ie s -:'and \ express ly ackn'owledged that 
, 'a t;" \ ' ,...... ~ 

.11 t!le Union is the specia1i2;ed, agenc{' in the' field .of , 

tele~omÎilUnications' and f.hat i t J-s necess~'ry fgr Àthe ' 
., • • ~ " .. \ -,' ~ • '... J • '+- ~ '" ,/,; 

, 'Union, to provide adequate f~eqûency allocation's fèr aIL 
.;- l' r , ~ 

. cateçr,ories. of space Fàdioconunun:ic~~ion~·.,~19 It.,ad~Pt'ed 

, ' 

-17.; 

, , 

\ ' 

. , 

~or' ' detq i'ls seè, First Rep"ort 1:51 'the ITU, op. cit. ~_ '~ 
'SS'r"a ~ote, l~, 4 ':,,, , 

,.. ' lB., For thè te'xt ~of the Resoluti0Jl, see Annex l of the 
First Report by the ITU,' op. ci t:, supra note 12 , 9. 

'. 

( ... 
19 ~, Radio ~egulat;.ions, 1959, (Rep+:"int!=d, Geneva,' 1963) , 

" 'Reconunendation No. 36. -. , 
f 
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205. , . 
.. 

sorne provisions in which it allocated certain " frequeJ\cy' 
" 

pands for ~pac~ reséarch purposes and defined 
b 0 

certain " 
, . 

20 ' . 
.new (spacé) services and stations. The provisions • 

incorporated 
, 

the 1959 Revision the 1947 ,were 1.:n of 

General ~adi9 Regùla t10ns • Since the 1959 ITU Conven-
, 

allocation of tion, f:r:equencfes has been for "research" ,. 

purposes only'f The WARC therefore recorrunendea that an , . 

ext:r;ao,rdinary world administrative. radio conference 
1 

be convened in '1'963 to decide on the allocàtion of-
" 

frequency b'ands for space radiocornrnunication~, after an 
" , 

exarnination of technical'progress in this field and 
r' 

the results of relevant s~udtes undertaken by the " 
J"f"~ ,.-

21 ceIR. .0 

.... 

. " 
Pursuant' t~ "this reconunendation, an Extraordinary-" ,( 

~ ,. "., 

Administrative' Radio Conference- (BARC) was convened 1:n 
1 .. \. " .. , . ~ . 

1963 whioh' allocateQ.- frequency. bands on a sha;ted ...and/or. '" 
, t "'" " -'. _ -

l' .. r.: - '- ,- . '. 
-exclus~ye basis~not only fOr space research but al~o for 

\ ." \0 (-

~ , 

op'erat,tonal" .. space ràdioconunu:r:ic~ti.onf! to roeet existing 
.., , 1 ' 

• t 

20. Ibid. krticle l (definitions ,of terms; Space 
Service, Earth Space Service, Space~Station, 
and Earth Statio~) and ~rticle 5 (Table of Alloca
t~on of Frequenci~) . 

1 ... 

21. See supra note 19. 
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- . ~ ,~ 22 
as weIl as futur@ nee~s. 'In addi ti>on', tl1e ,EARC 

, 1 

" -, Gid~~t~d defil'li tions Qf ne"; space se:tvic~s and stations 
t 

·and the' p:topedure for notification a.Îld registr'ation of 
1 f , •• f , ~_ • « J .. , , 

f~equepcy ,as~ig~ents.in the Master International 
',- 1 ~ 23 

'. Frequency Register r Th~1963 Conference thus initiated . , 
• 1 

the éxte'psion, of ITU"s responsibii.ity into a new 
" 

'1' ,,, 

.arëà"o{ :Space radi0 conùnunications~ 
.. ' .. ..r 

, ",. 
',: , 

" 

" 

'. 

( 

, . , 
.i,( .... ' The 1963 BARC 

, 
< " 

• c' 

" , 
v 

'/ 

" 

• • • .JO -1 

. '>,;, ....... :e?:'f?r~~sJ.y ,rec.ogIlj,zed 
" 

.t.he interest and right of aIl ITU 
~., .. o{. = 

r ,n ,,",." I!lSIi!Ger~ to êqui-tëible 
'ifl ... ~ ~ 

f ~" • 

use of the'freguency bands allocated 
, " 

'tor space services; and recommended that the principles 
" 

qf jûstice and e'quity ,be' adopted in the sha--ring of 
, , 

these bands ,in the mt:).tuai ~nterest ~f aIl nations. 24 

... , 

, 
'Z • 

,-

To enhance ~?e ~echnOlogic,al éapabi;I.i ty of the 
~"' ..... 

, developing, countldes, the, "Confer~nce resolved that 
" , , 

technical and financial assist.'ance be ,facili.tated . . , 
, " 

and provided tO,,,these' co'untries in the"dev~lopme!1t of 

22. 

1 

23. 
'.-

24. 

l '. 

" -' .. 
\' \ , 1 1 >~ " .. 

, " 
,..See Final, Acts of ,the ixtraord.i.h.ary·.Adinin'istr~tiv~ 
Radio Conference to A'11Qc~te4 Freguency' .Bands' '>' 

for S a~e Radipcornmunicat~ons Pur oses~ Gen~vq, 
1963; ITU, Annex 3 Rev~s'~on of Art~cle 5 of the., 
RAdio Regulat~ons - The ';t'~'1~ .of Frequ~ncy ." " 
411ocation) . . . . . ' 

.. 
lb id., A'nnexé's 1 ~ and 5:. . 
,- " 

.,) ,,-
'. 

Ibid. J. Reconunen~~tion ijO ~ lOA' (1i)ela~,i.ng,' to the 
UtilizatiDn and, Sharlng of Frequency ~B~nd~ ,,8, 

.Allocated 1::0 Spacé Radioèonununicatioris) • ': -
, ' 1 . " 
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o 

space radi'oComm~ications. 2,5 ,', 

The principles and' rules ad~pted·by the 1963:EARC 
, ..' \ - ~ l ' 

were further extended 'and 'strengthened by the w6rid ~ , -

Administrative Radio 

- tions (WARC-ST) held 

Confer~n'ce for Space ,Teleconununica-' 

in 197-1. 26 , . '~ile p~e;'ious:ITU 
, , . . , 

, . 
conferences 9ad been .c~:mcerne,a, wi th the managem'ent~ ',?f 

1 ~ ~ • .. tb.e radio spectrum for 'space tommuriications, only, th~ 

" 
l. . 

19.:.71 Con'férenc'e ini;.:+od~ced ~ n~w élement, 'Le .. , thé 
... ,," .' ----"'" 

, - l ~ 

management of th~ geostationary orbit: The 1971 
... ' J. • ,~ .. 

, 
Conference discûssed' the 'suggestion that a special\WARC 
.." \.... _ ,.. '..., \ , ...... ~ ~ 1" .... tl 

be convened to prepare a ~orld Plan for the u~e of the 
, . 

%eostationary orbit -;: a ' limited natural resource. 
> ( 

The suggested conference was, however, considered 
" 1 , ' 

p~~mature1~7 neverthe~ess,' the' 1971'conference 
, .. '. 

. 'speciDïéally recognized that ~he appropriate orbital ., , 
I,. _ J 

l , 

po~itions ·(and r~âio fre'quenc~es) were limited and that 

25. 
< 

,Ibid:" Rel?9JùtiQn NQ." 4A '(Re'lating to International 
Coeperation ~d Technica~ Assistance in the.Fiel~ 
of Space Radio -Cohun-qp.ications) . ..... ' 

. ' . 
," :~ 26. See Final Acts of' the World" Adtni'nistrative Radio." 

. Con~erence for $pace Te.l'ecommun..t.cations,·, Geneva, 
1971. 4 .,. 0 

" .. "27. See The Future o~ the Int~rnaticinal 
Union: A Re ort for the 1973 Plent 

, 
,,- , 

, . 
, 

ft 

~ ft~' ",:j~;'H .. > 

" 

. ' 

Con erence, prepare y DôM. Le~ve , 
on înternAtional Telecommunications policy of.the 
Ameriçan, Society ~éf -Internationa'l Law) ,r Was.hington,-
1972~ 44.' , " ... " ,'. 
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, : . . . 
" 

aIl ccmntries had"equal righ\t~.' of u~e~28~', ~~ 'reé~inrneri~èi" 
\. ; ""/ 

.... :. f 1 

that ·,th~ '-next -àppropriat'é WARC lié empowéred, ta" deal w.1tm 
~ ~. ' ~ "" ~ 1J '0 ~ ~ "1 

") f· 
r 

the iss'ue of IJundue ,difficJl1 ty", ;i.l fac'ed l?~/' 'administra-
..... 0" 0 

tians, ,in the' use of '~:1;eque~oies and ~rbi ta1" P9~i tions . 29 
1 l' 1. l ' '. ~,. t< .. t .., ,. ) \ ~ 1.. :., 

The P~SflibiJ.ity of. such dif~i~ulty~wa-s oaritiéipated'~ .. '~ 
..... f \ rf 

~espit~ the p~ôvi~ions'adoptea by' the +971 Confere~ce, 
- -<!... ,.:. ....l. 0' J J- 'J:: t ' 

.. ~ ~ ~ ~ J J .... , l t.» y.. 

,wi th a. vi~w t~ the· aèqO~~d~t=O~ ,"if, aU spa~~ 1.5~S~~ ;: 

• .. Thé Vi"';~ 'eXl'ress~~:'~y e~ .i~1~ '~~nf~rence 'in a '. . · \: 
(,! , , ' 

J • ~ l' ~ C. 1 J ....... 

~ 0 ' ,I~ ,. .;l .. \ , II ... 

reSo1ution and reC!onuùèndatio~ ~eeJ,1;L,;; to have en1~rged the 
; .~... • , r ,- " , ' Jl; - : u • : , 

I~"(]J,~,' ~e~ponsib~l~ t:( rO, embrace tI:~ ",~anagenie[lt of u" ,< ,0 
_ )~ 01- ~-It~ ... -'1"'" 

J., ) '" 

1 0 

, C 

use of 'the geost,ationa'ry orbi t and :the dist''r,ihution OIe ~, " 
' .. _ ~ " 0 ,f" , .. ~ ... - ~.,. 

'J' 

, '1 Cl , ' ,~ 

this limi ted natural resource among' iJts rnemb~r'] .countr-ies ~ . ca' 
, 1 ~ ~ 'J c ~ -' U --"1 , .'.01 "':. .... ,.......""' ... 1 

'This ~a~ ,P.~t i~ 'de,fin'itive terros' by tl;1'a "1973 ,ITt(,I,"-'. ~ :.": .... ,-:0,, ~,'~. 
, Ij >l , 

pienipotentip.;LY' Co~'ferepce;, which' ~dop;ed ~ega+1y: : 

bïnqing comÏnitments f~r ';I:TU t~ ~'ffe'ct +.ati'onai' us~" 
N 1/ .., , ~' • 1 ~ , ~ li Il " 

,,' >, • tl>,::. • 

of the ge.os:i::ationaxy orbite Theç~TU Conventlon, :revl.sed 
( , ", 1 ~ • r 01 0 .,. " ' 

by the' 1973- Capfefehce, decla,r,ed t~e: orbi t to bè a ' 
IJ , _ ,> ' l 40 

.'lirni ted ~~tu~al' reséurc~f. ~'O . ~~mb,er countriea- .~dertook 

-

. , 

'te' use it 'effitie~t,.l/ ~pd °eéonomica11y 50 tha:t a'll 
", ' 

,countries wOlJ.ld' hav~ equitab1e 'access:' The powers ofl '~'~ 
, 

the. !FfŒ weJ:'e also, enlarged, to inç1u~e" fun'cj:ions . ' 

28. 

29. 

30 . 

" , 
,1 > • 

" . - , 
" . " 

'" \ 

Reso'lution 
"') , 

r .. 
No~' Spa. 2"':1, see sUEra note- 26' .-

ReCorrqnendati.On NO: spà~.o '2-1;' ib·id. ''''_~ ,"- ... " --
,...,. '1 1 

Interhatipn#~ Te~ec9mmuqication Conve~tion, 
1973, Article ,33' (2) ., ': ~' ,.' 

, 
o " 

tJ ~ II 

\~ l ........." .. l ';" '" ;. • 
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',pOncerning the geostationary orbit, whïch"are' similar-
~ , 

, to thdse relating to the radio- spectrum. 31, : This 
!lo 

c, "~xt'ens'iO'n" of 'the ITU 1 S role has been j ustified on the 

basis of the close relationship between radio frequencies 

,and the geostationary orbital positions of space stations. 
. . 

The orbi~ c~n be'used only with radio f~~quencies; and 
, 

the orbital positions of space stations need to be pre-
L 

rr " > 

deténru.ned in', ~rdei fo avoid hannfql interference. 

SarJCar point~. p~t 'that the "géostationary orbita~ 

; ~'Posi tiens and fr~gue~cy spectrum cannot be separated ' 

from one another (ana they) rnüst be considered equally 

and simuitaneously for t~e purpose of technical criteria 
1 

as weIl as of regul~tion of aIl space radio communica-
1 \ 

. ." 3 2 ' Th th f d t t~on serv~ces. us ey are re erre 0 as a 

<:':. -
," combined orbi t/spectrum resource. 

. ( . 
-t.,., ;, ..... .1 .. -' '" .If 

In the re'gulatory regime for' terrestriai radio 

communications est~iîshed bhrough the ITU, the P~~ition 

of a radio station has always pIayed a dominarté roie. 
,; 

.,' 

l, 

6 

, 1 

It is important to de termine whether it will cause inter-

31:', ~. 1 Article 10 (3) . 

32. Sarkar: S.K.; "Geostationary Oibital Positions for 
Space Stations", XX, Colloquium, 1977, 450, at 453. 
See alsp "The Most Va1uable Parking-Place in 
Space", '7;. Interrnedia, ,,1979, lS, at 17. 
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". , ferenèè te,< and be in terfered wi th by ether radin 
.... ) ~ ., f 

.. ~ (~~ • .-t w _ ~ " 

" -. sta'tioJ:1s.', The' orbi tal pos i tion of a station in any 
• - l ' 

, '''~ - 'l .. r ~ 

: ' . ,.~, ._â'~'ace' service i~ important for the SaJUe reasons. In .. ,-: .. .- .' 

-, other'words, the proper and effective r~gulation o~ the _. . ,'- ·'!i -~"" 
~~ .. __ ,_ • )f 

, ,:.-::rad;i.ô ,sp"ectrUljt for~sQace services implies that orpital 
" 

, " 

, - -
", _! /', 

~~. 

, l,. 

pos±tions of space stations: should be notified to, 

ahd registered with the, rTUi hence regulated by the,.l:TU. !:' 
:... ~ . .. " 

.' .. , " 

r , 

-- y Above aIl, it must be borne in mind that th~_ ;regulà- .- ,~ 

ti..ori"of tne :geostat10nary orbit by ITU is no.t ... regulation 
r' t 

1 ~~ ;: 

- ,'of~.the orbLt 'alone; i t i5 primarily the 'regulation of 
-, " -", ~ 

, .; 

" . !:h~ .. radj;o 'spe<?tx-um for", space services. . The question of 
... '".. .. ... - ~ • 1 . ' 

: .,' =- distribution af' geostation<:Lry o'rb:i tal PO!ü tiens among 
,_ - os,. -.: • .~'" .. 

the member countries of thè' ITU is subsidi~ry and 

... closely rela~ed to it.s primary function, to maihtain and 
• 1(' f •• ~ ... 

., ,';~. 'éx7~nd in:tern~tion'al coopeiL"at~.O~~foi. the i~p.rovèment 

~,). -

. , ,; 

. l 

.. ' ~ '.and rational use of telecommuniç:~tions of aIl kinqs 

~. jincluding radio' communications) .33 ,', -, "', . 
a • 

33. 

" 

• l r" 

.' . 

r~ • .." 

-Intern'ati.onal Telecommunication Convention; 1973,' 
Artièle 4. It ±s interesting to note that under .' ',) , , 

1 the f~rst international treaty to r~gulate radio'· . 1 

(i. ~~: International Radiotelegra,ph Convention 6f ' 
: 199'6), the. contracting parties undertook to 

inforrn ", ':the Bureau of the Telegraph union, for'- .' 
. puJ;:JIication of the "geographical location of their 

;" \ . , 
coast al radio stations t together wL th other -, . l • 

relevant information. See COdding, op. ci t., supra - " ' , .-
note 6, 95. Since then, the geographical locations'- " ' 
Qf radio stations have always been t~en int:o 
consideration in devising regùlatory regimes for 
radio communications. See also Butler, R., ' 
"World Administrative Radia Conference for. Planning 

~ Boradcasting' Satèllite Servïce", .5- J. 'Space L., 
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211. l' 

The extention of the !TUrs competence over the 
1 

management of the geostationary orbit is justified 
" 

on the basr-s of the legal dQctrine of "implied powers", 
\ -

which means that an înternational- organization "must 
, 

.b~ deemed to have those powers which, though not e~press-

~y provided in i ts dhart.er (or consti tutioilal Convention ) , 

are confeFred ,upo~ 'it, by,nece$sary irnplicat':ion as being 
.' 

" essential to th~ pe-rformance of its duties.,,~4 

One of the ways ~n which tp distrifiute radio - " 
, . 

:Éreq'uenci~s _equi tably amo~g ~or to guaran,tee ()eé;rui table _. 
,,~, ,", .' ,,'0' ",' , 

acC?ess to) ,<;l~l ITU membe'rs ~s through the ,adoption of 
~ • f ,. ~ .. 

y , '. 

all~tment (ass,~gnment·). plans'. There is express provi

stem for the I~P r s ' competence. -{n this respect in the 
" . ~ • j' • 

'" ' 

19T1, 93, :.at' 98:- In a si~ilar vein, the woiking. 
pap~r joiiltly submitted by:Canada' and Swe~~n to , 
'the S.t=cbnd Session ,of,·the ~rorking Group on Dir'ect -, 

. , 

,\ 

, . Bxoadca~ t S~ tell i te , -emphasized th5i t, Il the 'que;3 tians . 
qf fre,quençy allaqations ând use of the synchron9~s 
equat6rial orbit ar'e technically .j.nterrelated and: 
are fundqmentally similar·as r~gards' the administ~ativé 

\. need for internationa} cooperation ,and cQordin~ti9n. ' 

• '\ 1 01 

., Thè'pof?itioning' of satellites in· orbital slots can ' - , 
: be seeh as' part of the process,of freq~~ncy y 

, 

, , 
" , 

" " 

( 

, ) 

34~ 

, ' -

J. 

'coordination-' (just as the location of terrestrïal' . ' 
·'radio stations is an essential element 'in this - - ~ 
,pr~cess) ~ Thè co~ination o'f 'spectrum and ,orb,ftal ' . 
s lots is referred to, as a r mul tidimemsional spectr~·":' 

.UN Déc. A/AC. lOS/59 ,(1969), 1:1... ' " , ' 

The' In ternational Court, 'of Justice in- Repq.ration 
for Inquiries suffered ~n the seryice b·f t-he 
Uni,t.~d Nqtions, ICJ," Reports of JUd9'.]?ents, . , 
Advisor ,Opinions and Orders; I949/~74;' at 1~2., 
T ~s pr~Iic~p e a 'law was. aIse. appLi"eq to the InteJ:
'national Labour Grganization by the Permanent Court 
of International Justice in ~ts Adv.~sory Opinion 
Nà. 13 of'July 23,' 1926~ ibid. ' ,-' , , .. 

" 
, ' 

/' , 
.' 

. ' 
,i 
j 
1 

, , , 

i 

~ 'il .... 
, ' 
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• 'i . 1 j " .. 
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Radio Regulations;35 and, since 1930,36 varidus 

plàns have beeil 'adoRted, botn on a world~wide and 
• • G 

'- . 37 
,~egional level. S~ch an allotrnent plan for 

't 

~p.ace radi~ <rrorrunuili~ation ~~es was prepar~d for 

first bme ~~}the 'rr~'s' WARC ~he BIoaac~sting 
the 

35. Radio Reg\llations, 198:2", Article 7 (3), No. 376 
specifies that "Members rtlay, under the provisions 
fpr. special arrangements ,in 'Articlf?, .. 3l qf the, 
Convent:.ion; conclude,' on a' world-wide basi~, 

" and às a result of a conference to which all 
'mernb'er's have been invited, -special' ag-reernents 

,. con-cerning the assigtunents' of fréquencies to 
~ those 'of their stations participating in a 

spècific service, on condition that such assIgn
ments are within the fr~quency bands allocated 
-exclusi ve ly tq. that service l, • For s irnilar prov i-
sions :in the, 1947 - and 1'95~, Ràcilio, Règulations, 
see Article. 4.3 ,of the Radio Regulat-ièns: in 
Fin,al A'èts of' the In'bematioRaJ, Telecornmuni'cation 
and Radio conferences"At~antic C~ty, 1947 and 
Article 4.3 of the Rë;ldiq Regulations, . , 
'Additional Radio R~gulations, Additional Protocol, 

~. Resolutions and Recommendations - Geneva, ITU, 
1959. . , 

Il.' • ~ t 

36. 

37 . 

'rhe fï~st allotment. (assigninen't) plan " whereby 
'frequency channels.werè.al16ted to .rn~rnber ç0untries' 
respective radio broadcasting ·stations ll in f.he" 
European area, w~s'the Lucerne Plan'prepared and~ 
adopted by, the First European Broadcasting Conven
tion held at Lucerne· in 1933. It was 'signed by 

. 27 participating States. For the te~t of ~.the 
Plan, see Hudson, M'.O., International 'Legislation, 
Vol~ VI (l~32-3~" 345-363. 

, ' \ 

See AppÈmdixes Nos. 25" 26, 27 and 30, Râdio 
Regulati ons 1 19 82 i. Even s,en , op. ci t. , ,s.upr a note 6, 

. 503-9 and 519-523.- See also Final Acts of the 
Re ional Adrninis~rative MF Broadcastin Conference,
Reg~o~ 2, R~o e·Jane~ro, 9 1. 
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Satellite Service in 1977. 38 /l'he 1977 plan alloted, 

particular f~equency channels (in the 12 GHz bands) 
, r 

.and geostationary orbital positions to space.radio 
. . 

stations of ITU member countries in Regions l'and 3~, 

, . 

1 

l 

Similarly, a detailed plan is to be,adcipte4 for Region 2 .' 
'in 1983. 39 Although the 1977 'pI,an guaranteed equitab-le 

.. .. il 

access to the appropriate geosta~~onary~rb~tal posi-

, .. 

t~?:flS_, .such guarantee was necessary for the dist:~ibuti~rÎ'· ' 

of radio frequencies among ~TU members. 40 

38. See Final Acts of the ~orld Administrat'ive Radio 
Conference for the Planning of the,Broadcastin~- , 
Satellite Service in Fre uene , Bands 11. 7 - 12 .. 2; 
GHz ~n Reg~ons 2 and an Il.:7 - '. GHz 

. , (in Region 1), Geneva, ITU, 1977. The 1977 Plan 
"has bèen incorpor,ated in the 1982 Radio Regulations 
as Appendix 30, ~y the 1979 WARC , (see Appendix 29 
of·· the Final Acts 'of the' ,World Administrq.tive Radio 
Conference, Geneva.,. ITU,' 1979) and came ~nto 
force oh January l, 1979. For details, see infra 
Chapter IV.C. 3', - ~ , . 'r' ",' 

39.' Radio Regulations, 1982~ Resolution No. 701'. " 

40. The primary functions of the'19]7 WARC, as mentioned 
iQ.its Final'Acts (02. ci~." sypra note 38) I,were: 
"-to establish the· sharing criteria for the " 

bands Il. 7":'12,. 2. GH~, (in Regions 2 and 3) an.d 
Il.7-12.5 GHz (in Region J) between the broaocast- .. 
ing~.satellite service and the 0ther services' 
to wnich these bands ~re allocatedj , 

-to plan for the broadcasting-satellite 
.. se~vice in the,above rnentioned bands; 

'u L 1 -t ~ , .!. 

-to estab1ish procedures to goverri tHe 
use of these bangs by the broadcasting
satellite service and by the 9ther services 

,_ to which these bands are alloca.:tëd. ,n 

,c 

•• t 

. ' 

". , 

, " ".1 

, : 

" 

'," 

" 

." . 

, , 

" ' 

, r, 

, . 

" 



( 

G' 

( 

214. 

The ITU 1 5 c,ompet~nce te a1lot geestationary 

orJ:ütal posit;i.ons "can be justified on the samt grounds 
, ' " 9 

as 'the all6tment "of radio frequencies ". 41 
, 

-Its l-egi timacy 

can also be se~n.in the declarations of various ITU 

members according to whom -the allotment of positions on 
,. , 

the geostationary orbit for broadcasting satellites are 

entirely in conformity with general~y recognized 

princip~es and ru1es of interna~i~na~ law. ~ncluding 

the 1973 ITU conventiO~1 the Radio Requla~ions a~d 

other in$truments of internatïonal law- regulating ques-

41. Ma-tte, N.M., op. cit.; supra note 13, 104. Cf.,' 
Csabafi, I.A., The Concept of State Jurisdiction 
in- International Space Law', (The H,ague, 19'71), 
at 154: ITU il does not have power to a:l'l:ocai;;~' -' 
pa'rking locations" on the geostationary: orbite 
See also Christol, C.Q., "The Geostationélry Orbital 
Posi tion as a Natur'al Resource of the Space 
Envi ronment " ,,26, Netherlands Institutional Law , 
Review, 1979, S, at Il: liNo international institu-, 
tion ëXists having allocative powers witp, respect ' 
to orbital slots, and~it is unlikely th~t such _ 
an institution_ will be formed in the near future". 
However, in 1982, he concludèd that the "ITU l, 

.through 1:9-77, despite Iso,me assessmen'ts chat wO\.l1d 
constrict_'it .to fairly narrow influences and 
powers, -had staked out for itself,a wide-ra~ging 
function .regardïng what has come to be ident+fied 
as the geostationary orbit/spectrum resource. 

The' ITU's involvement stems from Article 33 of , 
the 1973 -(2onventio,n". See Christol, C.Q., The 
Modern International' Law of Outer Sace,: 

New York" l 82 , 5 8. 
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tions of space·,cozmrmnicatlons. 42 . Also, it ts both· , . . 
- 1 ' • 

. "logi,cal and' desirable If, since ITU ." is an international', 
~. " "' - 1. ~ ~ j , 

, qintergov~rnmental o~ganiz~tion having almost univers al 
, ' 

meJ:nbership and' represents aIl poli tica'J. and econoirlic , '. ~ 

phi~osophies,~~s weIl 'as rich and poor, developed and 
- ,- 4 

developing." 3 

B. ,~ORGANIZATIONAL STRUCTURE AND LAW-MAKING PROCESS 

The growth of international relations has/been a 
, ' 

major reason for the qrigin and development of int~r~ ~ 

national organizations. 
., 

In those fields whe+e cooper~tion . 
between goverriments became imperati ve, " 
there developed the public ~riter
national unions; these were, in 
fact, an essay-.int~ international 
organization in the administrative 
sphere. 44 ' 

'. 
f.. \ 

,42. Final, protocol"No. l.0' (for thè Byelorussian Soviet' 
Social RepuQlic, the People's Republic oi Bulgaria, 

,the Hungarian People's Republic, the Mongolian 
People',s. Rep\Ù)lic, th~ People' s Repubiïc ()f poland, 
the.Germàn Democratic Republic, the Ukrainian Soviet 
Soéialist Republiè, the Czechoslovak SociAlist 
Republic; the Union" of Soviet Socialist Republics)" " 
Final Acts, op. ci t., supra no'te 38. < (For the 
Federal Republi~ of Germany, Austria'" Belgiurâ, 
Canada, Denmar~', United States of 'A,meric~, 
F,inland~ , France, Ireland, Italy, "Luxembourg" 
Monaco, Norway, Kingdom of' the Netherlands, the 
United Kingdom of Gr~at Britain and Northe~n 
Ireland, Sweden), ibid. 

ù 

43. Matte, op. cit., supra note 13, 105 • 

44. Bowett, D.W., ~he Law Of-International Institutions, 
(London, 1963), at 5. i 
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Electric telegraphy,was one such field and hénce the 
r 

, 
establishment of tpe,International Telegraph Union 

f • \ ~ 

, 1 

, ' "~I 1 

in 1865. . It later deV'elC?ped ",to Becomé the International 

,Telecommuniçation Union, with an, elabo~ate and cornpléx 
',' 

.org~izational ~tructure"to deal with telecommu~iéations 
, ,..-. 

Ç>f aIl kind!? The 'primary reason for the ITU' s ,<, 
• • ' 1 , , . 

"'" .t> ; • .J 

~rowth is the" nature of' its activities r especially' 
• ,I!,.,· 1 ." 

, r~adio communications, which have 'be~n/are 'develQpiIlg" -' 
, v "" ' 

\ ,.... ,f';." 

'rapi,dly and necessitate extensive inte!national' coopera:" 

.. tian fo~ ,their successful opèration, not on'ly at tb.e. ' 
" . -' ~ ~ 

inte~nation~l level but also withiri the, na~i0nal 

boundaries of each state., lndeed, nO state can a~ford 

not to cooperatè with other states at Ieast in ~o far', 

as radio communications are' concerned. It i5 for t..his 

". 'reason that 155 countries are meinbers, of the ITU 
1-

which'makes it the most'adhered,to organization. 
, ' 

In Iight of this fact, it is interesting to ex~i~e 
'1 \ \ '" 

,the I~U's pr~sent organizational stru~ture esp~c~ally 

as ~egards decision-making with r~spect to regu1ation , 
,. 

of the· geostatï',onary orbi t. 

1. Purposes and Mernbership 

The purposes and functions of the ITU are identical 
" 

,to those first specif~~d in. the 1947 ITU Convention, 

with the addition of two new functions, decided upon at 

f 

'r 

" . 
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the 1965 P1enipo~entiary càn;ërènce~ T~~Y,aie'neiteratèd 
" " 

in arti'c1e 4 of th~: p,r~se1;lt~y- applicab1~ Conven~i~n and 
~ J ( ~ • 

J • 

state that the, ITU'shall 
, " 

Article 4(bJ:,coordinate ef~or.ts' ta eliminate 
'harmfu+' i~t~rference'between ~adio stations 
-of diff~~~nt countries' anù tO improve the 
use made ,'of' the~ radio' spect:rum~ : 0'0 

~ ~ ~ ~ ... 1 

Art~cie 4(d~: fostèr thê c~eation, deve1epment 
. and'iIDp~oveme~t'of te1eco~urièation equip

,ment and nètworks' in .developing cq~ntries 
by êvery,~eans'at it9 disposaI, especially .
·its pa;r:ticipation in the appropriate: programme,s 
of.thê~Unite~.Nations~, : ' 
, -

'. . , 

Th~, 'n,ec.es'~~ ty f:O'x:. t,h~ ,'firf?t function 'ar;s,e out of 
; .. l ':, 

the "rapidi; "i~crea,sinq: conqestion ln the ra4i~ st:le~trum; 
, • , .. - • _ t .. \ .. 1 • ~ 

~ 1 ,. " ... 

whi,le' th~ second wa:s adÇlecî.-to respond te the poli'tical 
~ .." , l , , 

.... , J. l' ' 

real~ti~.s' o( the .1960 l'S' 0' '~".Tw~nty.-fo.ur new nations, had 
• ~ \ ,.,' 1 t 

, J - ~ '{ (~ ~ t ... - ..- • - .... ' _ _ 

ach~eved independ~nc.e in the l6-year ,period between 
" \ '. ' '\,. )'., / " . 

,~945' .ap,d 1959,10 . ln 1960,\ the j;ri'ckle became a ilood. 
• 1 ~ \.. \ 

Eightè~n'~ew'States 'came 

. . , 

into' existence in 1960 ~lone • .,45 
r .. ~ , l' .. 

Having become' indepen~ent and having acquired member-
,"r .... ~. ~ • j 1 A ,~~ \ 

, sh:L.p' ih ,the Uni-ted Nations, they inunediately joined the 
, ' 

-'!TU thus .gwe.11in~ its ranks from 78 membèrs Pot the time , " 
~ A , , 

ôf~the.~tlantic cîty (i947) Telecommunication Confere~ce 
'. • • " <," 46 ' 

to 125 lDy 'the Montreux (.1965) Conference. Thé new 
" 

states wère .. the underdeve'16peô' countfies, wi th desperately 
. .. 

f 

.. ' 45" Codding 1 G.A., "The ' United states and the ITU 
'in a changing Wor1d"; 44, T.Jo, 1977, .231,·at,232o 

46. Ibid.; 233 . 

-, 
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" . ,: inadequate 
• J • ~. 1 \ 

te~eco~unication netw~rks. 'They tu~ned to,the' 

, ; 

\ ' 

, '. 
specialized' qg-e,rtcié's, i1bcluding the rTU l ,foi 

1 '0 ... ~ ... - .. 

" , 

,UN 'and its 
.... ~.... 

'assistance'. It is at their 'insistènc~ 'that the 1965" 
,.J \., , . 

P1enip~terttiary 'C;o,nf~renc;:e 'added ()t,~ the ÎTU I,S ..r~rSpèn5ibili ty, ~ 
" f -t. 1 

:th~t'of providing technicj:l1 a6~ista:nc'è to'the developing 
, .0( ~ , "', •• 

• l "', \ r 

countries 'for wnich finanéial support was, t'o be forth-' 
- " - .. 

coming'from't~e ~nited Nati~rts Deve10pment prog~lmme t .r 
., 1,;- () 

(UNDP) • 
..... .i _ _ 

Since ~965, ITU,has undertaken numerous 
, , 

". . . ' . - '47 . 
act~v~t~es ,to carry out th;Ls task. ,An ,.1..mportant 
" ' 

47: 

" , 

For éxamp1e,' in '1968, the ITU reported that it nad 
"throu'1h i ts various programs' of technical coopera
tïon, provided"assistance t,C)'" deve1oping"..countries ' 
for a total value of U.S •. $5,5~7',6a8 j,n','the fo:qt(,of 

':231 exp~rt missions, 274 fe110wships ilnp*~mÈmted· ': .: 
or ~nder irnplementation and U~S. -$809;800 e~uipment 
de'liver,ed" : see ITU, Report on th~ Act}.vi t~es ,df, 
the' Ihternational Te;t.ecommWlica-tion Union in 1§~8,· 
(Geneva, 196~1 ,,36. I~ ·is interesting to compare 
the ,1968 cooperat~on programmes with those of 
'1979'. "The vo1lliné of, aid rendered by the Union 
to' 'developing countries in 19.79' was considerably 
increased due to the improved financial situation 
of the UNDP.; 'The main featul:'es,of aid provided '.,:",";" 
from aIl sources were: (a) 584 expert missions. 0 

. wer,é carried OUti - (b) 618 fellows' underwent training" 
abroad,' Cc) 210 projects Were assigned to tl1e ," '," 
Union, ,Cd) U.S'. $6~609,,75,8 worth.of equipment·was 'l' 

delivered; (e) 4 projects 'are l:2.eing implemented .. -. 
The total expenditure for project implementation' 
amount~d' to U.S. $26,064,2~B a~ainst U.S. 
$ 21 ,,614', 714 ) .. n 1978 11

: •• see ITU, Report' of the 
,Activities, of the 'International Telecommunication 
Union in' 1979', ) (G,en~va, 1989>., 70. It is genel!'ally 
reco~ended that technical assistance, tO,the develQping 
countries should be continued and increased. "AlI, 
of 'the commissions>which have studièd the North-South 
di 1 ernm a " 1 as observed 'by Sega'l, "have argued" strongly 
'that developing countries ,require mu~h greater -
access' ,to international development finance. There 
is clea;rly a role for the ITU Ül facilitating 
aGcess to internati9nal development finance for 
the tnird world countries":: Segal, ,B.', .~. 
'Prepara,tory Study for, the,r19 ~2 'ITU Plenipotentiary 
Conference,' (Ottawa, 1992) 1 23., , -
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implication of the proylsions ~f,'a~ti~i~ and 

th . i' . th C . ,4 8 '. Ut· oh .,. h o er prov~s ons ~n e' onvént~on, ~s at t e 
, 1· ! 

special interests and needs of the devel~ping countpies 
< ,,,, -

have been recognize~ and concrete steps~are being 

t,aken towards' i~prqving their situation. 

, lTU memQêrship comprises countries listed in 

~rirax:..-I of the 1973 Conven,tioli, whi~h sisn, ratify o;r;. 
, ' 4~' 

accede to,the Convention: ,Any country'which becomes 

'a m~~er of th~ uN, and any sovereigncountry which ~::;_ 

not listed' in Annex l and has~not become a member 

-of the UN; 'may aiso accede "to the lTU Conventipn in 
-, . i 50 accôrdance w~ th art cIe 46,. '. lt is interest~ng't0 

,Cnote'the difference in status of countries which may 

accedè tp the ITU CO,nvention. Non-members of thé -. ..J 

UN, must be sovereign states in order to be elig1b;J..e ,'-for 

48.', FOr example, see Article 11(1)' (3) of the 1973 
,lTU Convé'ntion: Article 11(4); Article 8(4) (3).' 
See' also reso1utions '~dopted by the 1973 Pleni- ' 
potentiarY Conference, e.g. Resolution No. 17 
(Improvement of Union Facilities, fo'r Rendering' 

° ;( 

Technical As~istance to Developing Countries); 
Resolution No. 18 (Application of Science and ,Tele
communication Technology in the lnt~rest of De~eloping 
Countries). Resolution NO.' 19 {Special Measu~es 
for the Leas't Developed .Countries), Resolut1Qn 
No.'.20 (Inter-Country pr'ojects Financed' by the 
uiii ted Na ~ions Developmen t programme -' U'.~,. 0 • P. :-
in the Field o,f Telecommunications)., and Resolution 
'No. 21 (Speci~il Fund for Technical Cooperation} • 

49. -lnternatio~al Telecommunication Convention, 1973, 
Art.ièle l (lj--(o:J-, .---~ , -- ---

,50. Ibid., Ai~,~cle 1(1) (B) and (c). 
~,~~- .. ~~ 
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l , 

l.t" ,. 
" .' 

'!TU membership, but Çl coun try, whl.ch i~ not 30vere'~~1 
.. __ 1 • • JI 

, . 
às a '~ember' by 'the uiJ ,51, is' ~{~o .' .-

- (, • j 4 - -, \ .. 

.,( \ -

~d which ls .accepted 

eligible to' become ë;\ mernber of 'the.,iTÙ~ 
~ ~. .. .. J 

~ 

,The âpplii::at,ioI].. 
• t ~ 1 ; , 

", for, memb~~shiJ? from' a soverai,gn, .non.::.'UN .memp:er .co~ntrY· 
~ ....;.. -<0 .../' l ..... # 

m1l:st' first: b~" approved by two-thirds "of"the' ITU m~mbe~s' , 
... ", l of 

" 

,for. su ch country. to: b~ able ~~ .~cced~' t;- 'fJ':e '-6rgani's~t{i(m in 

,aècordance wi th art:ic1e 46. '52 

" ~ 

The op~ration çf tràditiona~ internat~ona1 te1e-. ' , 

c6Iiiniun:l.cati6~s'_- (non~space) have' be~n, carriied o~t' by . 
, ' . ~. 

, , 
s'tates (or thei<r duly recognizéd and ,authorized privaté-' - - . 
entities) on a bilateral or multilatéral basis. 'The .. 

concerned stat,e~ wè.re direct1y and indi vidually responsibl~ 

for their actions and such responsibility was not passed 
, J___ _ . 

on to' the'ir opèrating agencj.es or consortiums. HC?wev~r, tl1e 
, \.' , ~ 

possibility of international telecommunications via ' 

satelli,te has resu,lted in the emergence of new inter-
.l .. ,~ 

nat~onal organizations, such as I~TELSAT, INMA~SAT,; 
" 

INTERSPUTNIK, etc.:, which are' ,international legal 
, 

pe~sons in their' own right. Within 1ess than two 

decades, these -organizat~_on's have oe<=:ornè i:he giants 

fp,the telecommunicatipn- field ~nd utilïze ~he orbitl , .. ~... ..... 

" 

51. According ta _ Article 4 o'f the UN Charter any , 
"peace loving" ~tate - which açcepts th~ 0,bliga
tions -éontained.-in the Charte;--, and in th~ judg

> 'ment of the UN,.i~ ab1e,&nd-wi11ing to ,carry out 
these obligations - may"bedorne 1.1:5 membér. -

52 .', S.~è supra nc:,te 50 .:~' 
/ .' ' 

" 
o 

, . . '. , , 

" 
','1 

,. 

, -



l '-

,1 • 

" 

" 

.' , 

_ .. 
," 

" 

,1 
\ 

l,· 
c , , 

\' 
< ' 

. , 

, \ 

9 • • 

221. 
" 

spectr~ resource to a greater èxte~t than the majority 

Of countries. '. For e~amPle;' ca~ of ~ay 1982, 5 3 1NTELSAT 

'had forty-seven
e ~~stationa~y orbit~l ,positions and -

J; 

""their n~er may be exp~cted to increase. This tnakes 

INTELSAT the la,r,gest single user of the geQstationary 
, , , 

"orbit. Since 'XTU' s reÇ{ulatory regime is primarily 
\, .t} -# _ \ 

int~rgovernmental in nature, international organizat!ons 
~ , , ( " 

sudh'as INTELSAT -,while retaining a d~stirlct iegal ,. 
, personali ty' - commenced, operation wi th"in the exi-st~rig 

" 

reg'l,11atazy 'framework by authorizing" one of i ~s members 

'(for exampie, the US "in the casè of INTELSAT) to act 

on its behalf , among other things, with respect ta 

,the notification and registration 6f frequency and 
, . 
":orbitâi-pôs~tian assighments,ior.INTELSAT sate11ites, 
',\ • c , • 

wi th the ITU. In other words l', INTELSA!.l!....has . no 
1 l,,, 

,legal "status" or Ifst~dinglf before' the 11'U. It is 
--, 

submitted that·the ITU Conventio~ ànd Radio ReQulati~ns 

, \ sho\lld be ame~ded to grant such "status" by enti tling 
~ \ J ~ J • 

, ,. 

. irrtetnat.i:ona1 organizati'ons, like .INTELSAT, ta becorne 
;, 

t\ .. )~-

assoc:l.at:e m~ers, and ther.,eby according them the rights", 
t -

ang imposing the repponsibilitiestprovided for by the 
il • ," ,.,,. ,j } .. , -.: 

ITU Convention and Radio Regulations. This is 
'~I 1 S 

'desirable for the following reasons: 

a) Although no serious conflict of i~terest has 

yet arisen between INTELSAT and its mernbers, this 
\ 

,,53., See infra,Appendix 

" J 
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pospi;.,?ï~~ ty, cahnot be. rul,ed' out in the future 

222 . 

" partidul~rly as the q.ppropriate po'rtion:S of the spectrumj 
, 

orbi~ re~o~rce becom~ congested, and if INTELSAT; like 
", ' 

1,' ." any other user of this scarce' resource, makes exaggerated 
• < r • 

l • 

,/ . 
" . 

81aims fQr orbital positions and frequencies which i~· 

does not immediate1y require. A~ the major'user of 

this resource, INTELSAT can be see; as' restri~~lng 

the rights J?ot only of its 1esser develop,ing user

members but. also those of i t~ more powerful members', 

, like the US.' ~he latter is one of the 1argest users , , 
r 

of the spectrumjorbit reso~r~e f~~ na~~o~al, needs, 
'0 

and thus has interests which compete with those of 
: ~ ... \ 

.INTELSAT. In ~he ~ong run, continuation of the 

present systern.whereby INTELSAT is represented ip the 

ITU by the US is neither in the idterests of INTELS~T 
, .... ' ... ", 

nor i ts ihdi vidual membe,rs. Since decisions on rnaj or 

issues'within INTELSAT are made on the basis of 

'~eighted votes the smaller and developing c6üntriè? 

with _les~, vÜ'ting power, a,re unable ta exert âriy'±n~luencé-"<-J 
," . 

or control. INTELSAT does"riot direct1y particrpate 

~n the ;I:TU p1enipotentiary and _ administrativ~.," 

conferences, and cannot he questioned or he Id ~i~ect~y 

res~onsib1e for its actions, i.e. it is pot account~ble" 
~. 

internationally ,fpr its use of ,the 'speçtrurnjorbit 
li 

resou~c~. Nor can it directly,protect its interests, 
....~. ... .~ 

. , 

,whîch may be different from, or ev~n opposite to 
, , 

those of its individua1 members. The seriousness of 
• l ' 

", 

" I~ l 

.~ ,-
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the problem is evident if consideration is given to 

a poss"ible conflict arising between INTELSAT and the 
"~~, 

US on the use of the spectrum/6ibit resource. 

Legally speaking, ra~~g frequencies qnd orbital 
~ '. 

positions for aIl INTELSAT satellites are registered, 

in the name of the US, in the Master International 

Frequency Register "Master Regist~~). It is the US which 

is entitled to the rights, .and -subject- to the obligations 

which en~üe from such registration, and l10t INTELSAT', 
-

the reàl own~r and operator of the satellites, which has 

a legal person~lity distinct from that of the us. 
(' .. ')n 

The present system was initiated during the interim 

periçd of INTELSAT for the sake of convenience and 

because there were doubts about its possible success' 

and the extent of its operations. Howev~r, as a well-
, 1 

established and powerful teleco~unication operator, 

it is tirne that the system was changed. 

b) The participation of priyate operating entities 

and international organizations in the ITU is not a 

new phenomen~n. Under the pres~nt Convention, inter-'. 

national organizations may,"be invited as observers to ' 

the administrative confer~hces and to the meetings of 

the CCIR and CCITT. 54 ·H.0weV!3r, the y do not have 

-54. International Telecommunication Convention, 
1973, Articles 40, 61J2) and 68(2) • 

..: ... , 

~. 

\ 
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the right to 'participate, or to voice their concern~'. 
, 

Present provi~ions could serve as a precedent ~or ' 

more active participation by international organizations' 

in ITU affairs. T~e UN already enjoys the right,s, 

and is bound by the obligations of the ITU Convention 

and Radio Regu~ations, with respect to its tele-
, , 

communication services. It is also entitled to attend 
, -

aIl conferences of the Union, including meetings of 
Il 

the CCIR and CCI!T in a consultative capacity.55 
, ' 

, ' 

The admission of international èrganizations to 

the ITp as. associate' members would ensure their total 
. 

participàtion an~ would also provide an additional source 

" : ~ .. 

of financing. The concept of a~sociate membership formed 

55. 

\ • 

Internationa~ Tel~6o~unic~tion Convention, ~1973, 
Article ~9 (2)', and ArticlE?, XVI of Anne,x .3; 
The Panel on InternationaJ; Telecommunîcation 
Policy of '..the Americap' Society of Internationa).: .:. 
Law, as etfrly as 19"12, sUSJgested that "a formula 
should be adopted to ins\ri:'e that appropriate .: ':. " 
articles' of the' 'ITU Convention and Ridio ReguLa"'; 
tions would apply to intérnational .. <tlrgan±:zations 
and other international entities which 6w'ned l1 ;·,:,,,J 
operated, or weré respansible for the operation 
of intèrnationa~,' teleéonununications faciliti~s, 
provided th~t t~0se organization~ 4eclared 
their acceptance o'f; th,~ rights: and_ obligations . 

, . . ' 

" , 

.. 

• l, 

" \ , 

,~ , 

of the specified prQvtsions of the,JTU Conven~ion , ' 
" and Radio Regulations. " In thip way', 'the ôrgartiza- .,,,.... 

tion would have standing and rights where ' ;.>.-:.". 
necessary, and also obligations as appropriate": fi 

see supra note 27, %3. 
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.. 
. \ . 

part 'Of the ITU''''conventions froll} 1947 bo 1973'. As 
o 1 

, ... ' 1 ,.' _.", , 

introduced in', 1947, any territO'ry or groùp of territories 
1 

not fully responsib1e fO,r the conduct of i ts inter- 1 

national relations could be admittéd as associate 
t # , .r 

members of the ITU, if a member acce~ted,the Convention 

on their behalf and the application was approved by a ' 

majority of ITU members. 56 Similarly, any trust 

terri tory, 'on behalf of which the UN had accepted the 
./ .Il> 

Convention and had sponsored its applicati0n, could 
, ,.: '. 57 

' also be admitted. Two important points are to be 
, \ 

.noted- from these provisions,l 'i.e. terri tories not tully 

responsible for the,conduct of'their international 

relations were allowed ,to becorri'e associate mérnbers;, 
J , 
'\ 1 

and the UN - an' international organization· - was , , 

entitled to accept the Convention. While the preèedent 

estaçlished by thes~ p:ovisi?ns is not particulprly 

strong, the fact rema~ns that if an·international 

organizatio~, is' able to accept the' Conven~ion on 
, 

l:;>ehalf Qf a territory., .there is no reasQn why it . , 
, ' 

'shou1d be barred from accepting the Convenbion on . ,.. - . 

" i t.(:.> own behalf • 
. ;. 

c} Acc~pté!!lce< of iriternationcii1 treaties by' inter- -
1. , 

} 

1 

,national Grganization,s has already been .i~itiated. 
" 

56. 
• 1 

The Atlantic City ITO Convention (1947), Article 
1(4) (b). .' 

57. 
, . 

~., Articles 1(4) (c) an~ 19. , , 

.' 

. , 
'. 
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For exarnpl,e, aIl the space ·trea~ies concl:uded by 1;he 

UN, including the,1967 Outer Space Treaty' conuàin. 
, " . 

provisïons regarding their acceJ?ta~ce by l.nternàtional 
, -

organiza'tions. 58 Abové aIl, international organizations 
, " 

'are, recognized as subjects of international, law, 

with a disti~~t in~ernational 'l~g~l personaiity.' Thus,' 
, 

the y can 6pe~ate at par with states although thèy 
f \ ... ' 

'-

may'not be entit"led to ,aIl the riqhts, or }subje"ct to : 

the obligations l~~cumbent" up~n' statés. 59 . 
, ) 

58. 

. " 

" 

The' Outer spac~ Tr~aty, 1967', Art'iele XIII i Agree-" 
ment on the Rescue of Astr~nauts"the Return of 
AstrônautSl', and the Return of Objects Launched' into 
Outer Spa~e of 19q8, Article 6; Conv~ntion on. Inte~ 
national Liabi~ity for Damage Caused .by Space . 
Objects . of 1972, Article XXII; Convention on Registra
tion of Objec~s Launched into Outer Space of 1975, 

·Article VII;" Agréement Governing the Activities 
of States'-on the Moon and Other Celestial' Bodies 
of 197,9, Article 16. Ii:.is noteworthy that. the . 
Eur9pean Space Agency - an ~pternational organiza
~içn - has already accepted the Rescue and,Retu~n , 
Agreement of 1968 (:ibid.), and tW~ Registration 
Cènvention of 1975 (ibid.). See Christ~l, op. ,cit., 
supra note 41, 912. 

59. It is interesting to note the advisory opinion of 
the Internationa! Court of'Justice with respect 
to the .legal status of the United Nations. The 
Court concluded that the UN .. is an international: 
person!' 1 That is not th,e same thing' as >saying that 
i t is ,a state, wh-icl). i t certain+y is not, or, ~h?it 
its legal personality ànd rights and, duties are the 
sarne as thdse of astate. Still léss is it. the 
sarne, thing 'as saYing thkt it ,is' a "super-state" 
whatever that expression ma'y méan. It does net aven 

,imply that aIl its rights and dùties must be ,upon 
the international plane, ,any more than aIl th~ 
rights and duties' of--a ,state must be upon that, 
plane,. What, it O()AS mean is that ,it is a , 
subject' of international law and capable of, possessing 
international rights and'du~ies;"and that i1ï- has 
C'c;pacity ,to ,maintain its rights by bringing inter-. 
national cl~ims": see supra note 34, 17,9'. 
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, It i5 ~Ubmitted that international telecornmunié~-

tibns'operating ô~ganizations - as associate members of 

the' ITU - should have the'sarne rights and obligations . ~ . 
~ 

as the ITU members excepting the ri~h~ to vote in ,any 

conference or meeting of the ITU's organs~ Also, 

associate membe~s ?houlâ not be eligible for election 

to any organ of the ITU; : Âpp~ic~tions for associate 
, . -. 

\ ,1 

mernbership should be acoepted on condition that: (a) 
• \''1' 

the organization expr,essly declares i ts acceptance of 

the applicabl.e I:rU ~onventi.on and administrative regula

tions annexed ta i~; (b) the organization has a distinct 
,! 

international legal per~9nalitYi (c) the majority of 

its members are members'of-thè ,tTO;' ~nd d) its 
>. ' 

application for associate rnembership has been approved, 

by two ... thil:ds 'oÉ" thè ITU members. Once admitted as an associate 
, . 

member, an inte~a~ional organization should also be 

entitled to denoùn~e its"Inembership. It is 'recommended 

that the ITU Convention should be arnended to this 

èffect at the hext ITU Plenipotentiary·Conference. 
-'~I ; 

'" . 
2. The Pl~nipotenti'ary Conference and the ITU Convention 

The PlenipOtenti~ry Conference i5 "the 'supreme 

, organ ,,60 of the I,~~, and comprises the dèlegatio-ns 
, 

, .' -'. 61 
represent~ng member countr~es. , 

" . 
60. International Tel~communication Convention, 197~, , , 

Article 5. (1) . 

61. Ibid. 1 Article 6 (1) . 
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Each member i8 free to forro i ts national del'egation 
Q 

as it pleases. AlI delegations to'the Plenipotentiary 

Conference' must be duly accredi ted by means ·of the 

proper instruments signed by the Head of State, the 

Head of Governrnent or by the Minister of Foreign'Affairs. 62 

Such instrument must ei ther confer ,full, powers, .or' 

a~thorize the delegation to représent its .government, 

without restrictions~ or give tqe delegation the right 
,,' 63 

to sign the Final ,Acts. 

:' The .Plenipotentiary Confer,ence is a purely inter-

governmental organ of the ITU. The Convention,' wh~ch 
, . , '. 

• •• ,1 '. • 

l.S l.ts basl.c instrument (or consti·tution) can be amended 
1 

" only by a Plenipotentia~y Conference, the other essential 
,. 

functions of which include the deterrnination of general. 

policies for fuI filment of the Union's purposes, the 

conclusion or revision, if nece.ssary, of agreements 

between the Union and other international organization~i 
~ 

and the ~lection bf the members of the Administrative 

Council, secretary-General' ana Deputy Secretary General 

and the·members of the IFRB. 64 

6i~ Ibhl'. " Article 67 (1) 
, 

and. (2) • 

63. Ibid. , Article 67 (3)-

64 •. Ibid. , Article 6 (2) • 
" 

,j, 
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Inù the plenipotentiary Conference (as well as in 

the conferences, ~eètings ahd sessions of aIl other 
• 

.organs 'of the ~TU) deci,sions' are taken on the basis, of 
: 65' " 

one-member one-vote. Since 1872, ,the provisions of 
<v' -

colonial territory ela'ss membe,rship in the ",(International 

Telegraph Union and) ITU entitled the colonial powers to , 
hold more than one vote. At ,one time,' France had five 

1 

votes: and Spain, Portugal, France,'the qnited States, 

and the Un'ited Kingdom still had sucn, votirig rights, i-n 

197~.66 The 1973-I'lenipotentiary Conference put ~ .. 

end to this practice by abolishing the colonial territory 

class o'f membership, and establishing the rule' of one-

mérnber, one-vote • 

'l'he Plenipdtentiary Conferen~es are s,upposeâ to 

be convened at regular'intèrvals ~ normallY'once every , 

five years. 67 
, , 

The 1982 Conference was convened after 

an interval of nine years, the longest pe~iod between 

65. 

66. ' 

o 

Ibid., Article 2(2). -
COddin.g, G.A., 0E" cit., sipra note 4~, at ;234.· 
For details On t e issue 0 multiple voting in " 
the ITU, see Glazer, J.H., "Infelix Revisions to 
t.he International Telecommunication ConventioQ", , 
23 Federal Bar Journal, 1963, 'l, at 2-5: 

" 

"Apart ~rom the peculiar case pf the Soviet Ùni6n ~ 
it is difficult tO'discov~r any legitimat~ justifica-" 
tion for multiple voting.' . 

67. International Telecommunication Convention, 1973, 
Article 6 (1) . 

.' 

'" 

. 

0 " 

" 

" . 

, . 

. . , , 
'. 1 .• ' 



( 

• t 

\ '\ 

. , 

" 

, ,.( ~" . 

. , ' 

, , . 

(" 

(A !-, f 

" , 

, ! 

• 1 .... 

.', 

230. 

such conferences since the Second World War. As th~ 
/ 

68 ' supreme and "true poli tical organ If ,of the, ITU, the 
" 

Plenipotentiary CO,nfereqces must be held on. a regular" 
, 

basis in order to discuss international telecommunication" 

policy ,issues. a,nd te ~nabl~ the ITU to deal II)ore effecti v~ly . 
~ J • 69-

with the ch~nging ,internàt~onal env~ronment. , , 
,', 

\ , 
~he issue of access ta the geostationary orbit.is 

not mer~ly a technical matter, It is a,pol~cy'is~pe 

wh~ch has.not ye~ been ful~y discussed'~t the.global 

leve 1;' Various participants' a t an "Interna 'tiona'l ' , 
, , 

Conference 0t:l Global C~:>nununica tions in the Space 'Age",''-

rightly observed that ,"major pOlicy issues implicit ,in 

the ITU's,r~gulatory fu~ction are not being addressed by 

governments at the international'1evel in a t~ely 

or systematic fashion. Among these.issues are,general , 

guidelines for the preservatio~ and use 9f the limited 

intérnational resource~~ of the freq-qency spectrum and of 

68. Mili·, 9.E..:, cit., supra note 6, .176. 
--, 

·69. Segal; B., op.' cit. , 'suera note 47, 10. Similar 
views were expressed by the Canadian de1egation 
at'the 1973 Plenipotentiary Conference of the' 
ITU, see Minute~ of the ,P1enipotehtiary Conference 

,'of'the' IT~, 1~73 '(Geneva, ITU, 1974), 52. 
, , 

, . 

J 

"1 ~ 
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" 
the geostationfl,ry orbit. /1 70 Consideration ~as given 

• 
to 'th,e import:.anëe of the ITU' s role with r:espect ta,' the 

> • 

use of outer spase ~n Resolu~ion No. 34, of the 1959 
/ " -

Plenipotentiary Conference bU~,no detailed pOlicy,discussion 

'teok'place until1973. At that time, .the Plenipotentl.ary, 

Conference incorporated in t~e ITU ç~nyention,genefal, 

but important provisions with' respect ta the, radio, 
, ' 

spectrum and the geostati~nary orbit.':f 

Until now, th~'t~u has been·concerned with technical 
'-' 

"se~Utiqn~ ta teleco~unrcat~on conflicts and has ~o ~ 

great extent been successful.' 
.... fi. ' ,~. 

However 1 in a changed 

70. Global Cornmunicat1ons in -the S~ace Age-: 'Towards a _ $ 

new ITU, Report of an Internat10naI Conference, 
(New York, 1972), 9. The Panel on International 
Telecommunications Pelicy of the American Society 
of International Law has similarly concluded that 
"(.al)though.ftilly authorizeÇi to do sa' by it$ , 
Conventipn, the ITU itself has rarêly exercised 
its po~ers to -discuss, in a general way, international, 
telecommunicati1;:ln (policy) is'sues within its ' 
jurisdiction". It fur~her conc1uded that "ta ,aily 
given tel~communication matter'within the ITU's 
jurisdiction, there might be .. several technical 
sOlutions or responses which cauld be adopted by 

.. an, A:dministrative Conférence. The decislon on, this 
matter may be ess~ntially a matter of policy and 
of· judgment based on political, technicàl, economic 

• and administrative factors .,,',' For example, ohe, 
of the basic issues considereo. by nearly' every ".' 
Radio Conference lS the us'e of limi ted resources 

'by old and new users. The problem has general).y , 
been resolved by resorting to the "first-come, 
first-served,II principle, but the, matter is rarely 

',di.scussed in any' thorough-going or fundamental 
way": see suera note 27 ~ 8-10. See also segal, 

,op. cit., supra note 47, 7. , , 

( , 
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, world where technieal aAd political issue's are' difficult 

to deal with in' iso'lation, ·th~re i6 an obvious need to 

revitalize' t~e- ITU, ',in order to avoid confl:ict and even 

disorder. 'Kurt waldhe,im, former Secretary-General of 

, ' 
.: 1 

'Failure to-assert the primacy of 
poliey o~e~ 'technology is an al~rming 
and inereasingly dangerous phenomenon 
of the modern world. ' 

-AlI too often, those respensible, for 
,the future deyelopment of teehriology 
:?re insufficiently aware -bf the far. 
reaching politiçal, economic 'and 
social ;implications of theiJ; choiees. 

This danger is present ·also in the 
area of communication. 'Unless that 
danger is 'removed, future develop-, 
me'nts in t~e field of cénlmuni'ca tion 
may weIl produc~ çonsequences whièh 
were neither foreseen nor desired fram 
a more oomprehensive ',national ~d 
international perspective. Qften 
such ebns~quences c~n only be 
modified later'at çonsiderable cast, 
if at'all. 7l . /' ." ." 

-" ;, -

The~e, policY. objectives can be aehieved without 
, - Q , 

modification of 'ITU' s present ,structure. 'The pqli'cy':' 

mak'ing functions of the ,1;> len.ip?tent:iary Conference as 

authorize~ by the ITU Convention could be further 

intensifi~d. COdding, in suggesting a new strategy 

for US participation in 1:he ITU, stressed that "American 

delegates to internati'onal conferences must be' awarè of 

71. Cited in' Global Communications in Space AQ'e, .ibid. 1 -
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the fact that' they and the r~~t of the indus trial w'~st 

are now in the minority! and will çontinue tà be for' 
, ' 

the foreseeable future. (It is nece~sary that) the 0' 

".' . " .' 
United States revefse her negativè position' as concerns 

,)'... . . 
.' 

o 0 . , ' 

}jringing the pClit'Ïcs of development: intd·the l'rU. I" 

- .believe it is clear that there is nd way €hat this'tr~nd" 

o 'b ." 'd d ,,72 ean e avo~ e . "', " é.ooperation is a prerequisi te fC!r. 
" O· , 

the improvèd effectiveness ct the lTU t~ deal with new 
.. " • \} ~ .J 

1 

issues relating to the regulation of ~he geostationa;y 
Cl'" '1> 

orbi t ~nd the radio' speetrum •. 

Moat national delegations h.av.e in the past been 

dominated., l?Y t,echnical telecommunication experts. , . . . . 
However~ it seemstnlore app~opriate nowadays to. :Lndlude 

experts in-other aspeét~ of, te~écommunicatiops via 

satelli te ' • 

Specia~ or extraordinary p~enipotentiéi.ry Confer~nc.es 

,could -also be c6nvened .for policy decisions on ,exclusively 

general mattèrs·. Indeed, thé pre~ent I~U COI1vention ' 
.' . 

expressly entitles the Plenipotentiary Conference not 

only to determine the general- polieies for fulfilment 

bf,the p~~poses of the Union, but al~o to deal with such 

72. Supra note'4S;.234. 
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" , 
,>-- 73 

' oth~r t~lecornmunications q~estions a~ may be necessary. ' 

,1 

Plenip~~~ntiary 'Conferences convened on a more 
" 

regular basis will mean that the implementation of 

po1icy decisions 'cou1d be 1eft to the administrati~e 
... 

conferences, which are of a ~ore t,chnical nature. 

At'present, pure1y 'politicàl issu~s and the political< 
~' , 

.... ~ 

as'pects of, technica!''issues are discussed at b~th' the ., . . ~.... . , 

Plenipotent~ary and. administrative conferences which 

renders the l'TU 'a far less effective orgqnization in 
",' ,~ 

. ' 
resolving telecommunicat:ion problems. , . 

t 

.' 

, . ' 
, 

1 • , 

" 

3. A&ni~Üstrativ_e Confe':t:enc~'s and' the' Radio Regulations 1 

.. -<1.... • :;\, 

1 ~ r. , ,~.,~ 

The second level of.law-making within the ITU is , . . , 
that of administrât±ve-conference~1 wh~ch m~y be conven~d 

to consider telecommunication matters related to the . 

partiç:l.l' or cOn\~l.et~ ravfsion o{:~dmi~'li,str~ti,~e,' regttla':', 

tions, 0r any other questibn o~ a' uni~~r~~~ character 
. 74 

with~n their competence .. ' Administrative regulaf.ions 

include, (a) Telegraph, ~b) Telephone, (c) Radio and (d) 
, , ~ 

Attention will ,fàcu,s -on 
'" . 

• ,. ,'75 
Additional 'Radio Regulat~ons. 

./, ' 

73 •. International Telecommunication ConventioQ, 1973,' 
Article 6 (2) (a) and (b). ''-

74., ~., Article 7. 

7~,: Ibid., Article 82. 
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.~ , 
, 1 1 

, the. Radie:> Regu;lations, sinee they are the o.n~ ,wh~ch 

govern use of' the geostationary orbit.' 
.. " 

, \ ' 

,'l'heJ~Ra:dip Regulations are an integral part of the J' 

> 1 
,lTU Convention and thus are binding on aIl lTU members. 

-, f 

In th~ event of inconsistencY-'Qe:tween a p~ovision of the-
. '. 

'. \ 

Conv.ention and that of the,Radio Regula~i0ns, the Conven-
~ , . 

t , '1 76 
~on preva~ s. 

, , 
/ 

, 
1 

An administrative c6nfe~ence may bè eonvened at 

,<. thé, global, as weIl as regional level. Aecordi~gly, 
, , 

• .. •• < .. ~ ,i ... r 

refer~nçe is made to a World Adm~n~strat~ve Conference' 
( , 

-\ (WARC) or R'egional Administrative Conference ;(RARel) .... . . 
.1 \~ , 

~ , 
A regional conference may eonsider, and deei~e specifie 

, ~ J ' 

telecommunication matters of a regional nature oniy and; -r 

'Jts decisions -must be in conformity' with the Conven,tion 

'and the Radio Regulations. The deeisions o~', the WARC 

~ust n~t eontraven~ the 'çonvention. 77 Radio Regulations 
, , 

,a~e draftad, ~dopted and/or revised by the WARe, whose 
'1, ~ 

" decisions '(Final Acts) are international treaties 1 binding 

on' those, cC)l~nJ:ri,es which rq.tify them. The ratification 
, ... .r... '-\ , 

of, ~r accession to" the lTU Conventi'o~ ,also involves 
, ' • ~.. " # >', 

aeceptance of the, R~dio Regulations 
l ' 

, ' 

76. Ibid.~ Article 42. 
-~. 

l ' \ 

77. Ibid., Article -7., 
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t~e, o,f ratifl.cat,ion or 'accession ... 78 

.' ) , ",.' . .., '\ ' 

WARC' s'are' cOz:1vèned-, when "considered necessary, 
_ • - r 

, l, , 

.. ' b~' ,a dècision pf :a Plenipotentiary Conference, on the 
, , 

r7?o~en~ati9n o~ a.previous WARC, at the request of 

'1 

~ (\ , 
1 ~ 1 \ Jo, , 

net less than one quarter of the members of tq.e uriio7:11 
" 'Cl 

• ,_ J.y(4. " 

" 

or'on a proposaI of the Administrative co~~il. 'The' 
~'" 1- .' 

aOOrli.strat:i:ve conferënce~ a~"cOufposed of (a) national 
... - f , . .,.. 

" ' • 

de!egations of ITU, mernbers; . (b) ob$ervers of the UN,'"' . 
, , 

~ " _ ~ J '1. 
....... ,,, ~~ ...... ' 1 -, .. 

its specialized agencies" and of reg;i.gnal teleconununica-
-.l .... ~~".; , , ~ .... 

tioris . organi~at.:t.ons' and- interna'èiona.l organtzati0ns /' 
...,.. :r'" p'l .. ", ... t _ ... .. ... - -" .,_ .: 

" , 
-admi tted in" accord~ce wi th "rel~t~ant. 'provi~ipns of t~e 

, - ~ . , 

.. 
• ,1 

.< ITU 

Co~venj:;on; and (c) the permanent organs of the- . 
..,..J ..... J ... , ..,.. , 

and thE; repres:enta'tives of recog~:Lz'ed" private".' "', , 
\ ( '. ... 1" 

..r 

,1 

1) ,., 

pperating agenciès, duly,authorized by the member to !hich 
- • 79 v' , ' , ' ',' 

y --they J:~long ...... , I-t is ta 'be- nG~ed" 'Ch~t .o'hly national' 
, .... 

delegati~rlS have the"'~i~ht· t'o vote:' in -administrq,tive 
'f , ~ -: 

, t ' ~.. JI-

c·onfe'rep.ces" ~t:hereby makihg them j.ntergovernmertt-al 
1 .. •• ,.- .-

.' ~ 
; , -

in char acter. ' 
/ r, 

\ " 

- " , , 

Since the Plenipotentiary Confe~ences aré prima~ily 
.... ~ ~ ... ... '1' 

" ~ 
.' -

concerned with the overall organiz~tion and operation 

, '. of the ITU, WARC's and RARC's are in fàct the most , . 
1 • 

r' " 
\ 

1;) 

,- "" ". 

78. \ Ibid. , Article, .42 (2) . , , 

79. Ibid. , Article 6l. '. 
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important 'organs of the ITU, which draft and adopt 

detailed and precise regulations to:govern ~ctual use 

of the geostationary orbit and the radio,spectrum. 
" 

Except for the provisions in articles 10 ând 33 of the 
.. " -"... ,)0 

ITU Convention, adopted in· .~9 73, the legal regime of' ',the 

ITU with respect to use and sharing of the spec~ruml 

orbi~ resource has been effec~ed by admiriistrative radio 
..... j ....... _ ~_ ,~ :1 1.-

" ". '. ~,~ conferences 1 i:. e "_! the general 1959 WARC, Extra,<?rdfn.;lrY 

AdmiI'l'istt~.tive Rad;io Conference of 1963; the 1971 T.I7À.,~C for. 
,'1 ..... ' 

~ 

Spac~ ,Telecommunications; the 1974 WARC for Mari~e 

. "Mobile Telecommunications; 
~ - ... - the 1977 WARC for BrQadcast.itlg..-

Satelli te" Service (in ii GHz' band) ; . . 
. 

and the,1979 general 
\ 

WARC. AlI' the provisions adopted by the Conferences 

. ~ ~h.~ve been consolidated, after appropriate Je~iSions, 
.... "'" .. ~ --, . 

. ip th~ prese~tl~·applicabie 
.... t ... ~ .1-' .... l' ::.. ~ .. J .. • ... -

Radio Regulations (1982) • -- . .~ 

'Planned similar conferences 
...... J , 

are the 1983 RARe for, 

B~oadcasting-Satellite Service (12 GHz band) for 
. - . ~. ' . 
. reg~on.: ~; and the 1985-87 WARC for space services 1 

.. ", : 
, . , 

, .. which Q h~.- been specifically planned to guaratttee - in 
," 

110. .. 1 , 

. : . -'piactice eq:ult~~le access by aIl countries to the , 
_::.: .... ", • 1 -'" 

,'" .. 

, 

~ .. ~... .... ' .... ~ 1. J' - t;l' 

ge6s.t~tionaryi:·ol:'pi.t ,.~p.~ r-adio frequencies allocated 
_. . -
.' 

to space services. 
"" ....... - , , 

= 
"';1" ... 

;. 

The decisi,ons ?-t the WARC' s are made on the basis 
..... 1 • 

.(0' .-" o{"~ 

of ane"':meInber one-vote. As a general rule-, any delega-, , ... , 'l,.. ...~ 

~ion'who~e views are no~ shared by the remaining delega-

... -
" 

.- . ; . ., 
, " '"' ., . 

\ -

J
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1 C· '.~... \ 

• 

, 
, 

. \ 

" , 

238. 

tien is', expected ta endeavour, ta th,e, extent pos;:;~ble, 

tc'acide hy the opinion of the ~jority. Hewever: if 
, , 
1 j~ :1" 'i, 

~my decision would prevè'nt a gove,rnment from' approving 

,'rt":c the revision of thé Radio RegÜ+ationE;, that delegation '" ,,-.,,> " , . - ' - '" ' . --

may make reservations, final or px:ovisio~ 'regarding," ./ 

such ~ecision. 80 This may be do~e -in ~he 'fo'~ of a 

fOOtI)ote to a particuIar, regulation adopted by a' WARC. , 

~he final' texts approved bY,the plenàry meeting of a 

conference are s'igned by deIègation~> pres~nt, at the 
" 

conference,. -Any reyision, oZ",th~ Radio Reg~~~~i9~S -by 
~" .. ~ " 

a competent administrativé;'radio conferehce muÊ!t; be 
\ , - .~ :'~ ~ . ~ , . . ... . .' 

approved' by member :c~untri~s', which are l1E!qui~ed .~~c:r " 
.. ", 1 • 

inforrn the ITU Secretary-General JJf"'t'heir approval. 8}:-" ' 
" , 

.; -' . 
Decisions of a WARC are not binding on a member country i ~., , , 

.-
without i,ts agreement or consent. . . AlI members 'are under 

~bligation to take 0the necessary steps to impo,se ?bserva

tion of the' provisions of the Radio Regulat.ions, (as wel.l ' 
, ' 

as the Conventïon) upon private aperating agències 

authorized by them to establish~ ,and ~pe,rat_e te .. l~::' -
c , 1 

conununicationsA 82 Q i·· r 

(f 

80. Ibid. , Article 77 (17) . 

81. Ibid. 1 Article 42 (~) . 

82. Ibid. , Artiql~ 44. , ~~ 
: !. 
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Radio Regulations are supplemented by mariy appendices

which are an integral 'part of the 'Regulations, and which . , , 

comprise the numerous resolutions and re~ommendations 
. , 

a~OJ?r-ed by various WARC 1'5. They, "deal with quest;i.ons 

oi"'~ pravisional nat!1~e" 83 such ,as the convening of 
, - :4 

flJ:ture administra ti vs ' conferences (eL g. the 19 a 5 
.... ~'C..~ _. ~ - -' .. ' 

" 

WARC) , ,instructions to th;e IFRB, the. study of certain 

.subjects by the CCIR, or the establishment of proced~es. 

Le,gally speaking, the resolutiolls ~nd reconnnendatiQns, . , 

as their tj. ties' suggest, are nbt binding upon ITU . -

-,Illerriber countries although they are generally 1:Èollowed. 84 < 

• " , • _ f-
·.4 . " 

~~e_ir 'provisions dealing wi th the rights and dl;1ties of . 

'ITU members with respect to the use and'sharing of the 
, , 

83. MilL, ~p. cit., supra note 6, 348. 

84. 

, . 

Gorove r S., "Th,~ Geostationary Orbit: Issues, qf 
Law and Policy",:7a, A.J.l.L., (1979),444, at . 
458; by the saroe author l "Implications of Inter"" 
national Space Law for :i?iivate Enterprise", VII, 
A.A.S.L.~ 1982,319, at 326. Gorove, S., 
Satellite Power System (SPS): International Agree
ments, a study prepared for the US Department of 
Energy, 1978, at 22; Gotlieb, A., "The Impact of 
Techno~ogy on· the Developmen~ of Conternporaiy Inter
national Law", '170, ReG:meil des cours, 1981 '(1), ' 
114,- at 242'.', Glazer, J.H., IIThe Law Making Treaties 
of the International Telecommunication Union 
Throug~ Time and ln' Space",. 60, 'Michigan Law 
.Review, 19.62, 269<; at 289, fn. 69; Rothbiatt, M.A., 
q'International Legal Norms Governing Development 
of the Orbit/Spectrum Resource", Telecorpmunications 
pOlicy, June 1981, ,63, at 66. 
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spectrum/orbit -resouJ;c~ are o.~ a ,'lIprovi~iona<l, '~ature", 

(sirice they are not conside~ed,sufficiently permanent 
" , 

, '. 
to be incorporated in the Radio .Regulations) . ' -. ' 

; \ "'~. , 1 

Many coùntries, especia.lly. the developing ones, 
.. ~ r • f • ' ,- ~ .. 

are unabl~ te participate fully in the radîb~onterences 
" f( 

,\ ' ~. 
th~s cannot protect th~ir ,i~terests; , hence their 

, . , and 

continuing frustr,ation wi'bH :t:'e'spect to the r~sult9 cf the . . ~ .. ' 
, ! 

conferences •. 8~, ' Their frustration ,h~s i~~'t'eas'ed i.n'- the' " 
~, ., ..,. 

'd " ) l' 

face of"the' ITU' ~ .inability ta dèa~ with problemàtic. l' 

issues, which has,alsQ reinforced'thèir distrus~ of the ~ 

t • 

. 
,-

. Gehrig , J.J .. , "Broadcasting Sat~llites :,' pros1ects J,. 

a.l1g~Problems'~, ~J:I\t COlloquium; ,(197;f)".:42, at ", 
44; The Mode±n !ntèrnational Law of Outer Space, ': 
op. cit., supra note 41, at 560. Sorne resolu~ions 
concerning the~~nternal managemeht pf the ITU, 
or instructions to; i ts permanEmt organ s, or when 
Radio' Regulations con t'a in sorne re.férenëé to the 
application of certain resolutions or recommenda-
tion, may he 'considered to have binding force •. 
For example', Radio Regulation No. 2149 , (1982) 

\ ' 

requires administrations tq assign identity to 
,statioris' in the mari t.j..me mobil~ ·seiviqe in accorqan"de' . 
wi th the provisions of Appendix. 43 and, Res,olution 
313 and taking into co~side~ation'relev~t CCIR 
and CCITT Recommandations: similarly, a+ticle 
12.8 of Appendix 30 to the Raqio, Regulations' sp'~~ifies 
that the provisions of ~esplutibn 33 shall continue-
to apply to the broadcasting-satellite ~ervice in 
region 2 as long aS'a detailed plan has not been 

", adop:ted for this purp6se. ':' .: ' '. 

85. Sèe supr'a n'ote. ,27, 34. , See also Hônig, .,ILE. , 
"Lessons for the 1999 WARC", 30 (2), Journal of 

hCommunication, 1980,' 56"'5,7." 
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deve~9ped countries. 
, < 

The law-making process adoptad 
", 

by .~e radio conf~rence~, i6, the~efore, inadeqûate 

to protéct,the intereatsAof ,aIl countries and needs 
, . , 

tg be .revised. "'It is suggested that a;ll radio . 
',' ,conferences. bé preceded by preparatory meetings and . " , 

serninars" ~t "the régionai or s\1b-regional levei. In this 
.... r"" 1... -

way, participa~ing countries,will,be better able to 

~repar~ and organ~ze themselves an~ regul~tions will 

be elaborated which are satisf~ptofY to the maxi~um 

number, if not al~, of the ITU member countties. 

, This will also:enhance the ITU's effectiveness and 
" 

make it a more acceptable ,'international forum for the 
• , ,~L " 

resolution of communications prQblems. . ....... .., .... ~ 

, .. 
" 

4. International Consultative COIDmittees 'and.Their , 
Recommendations 

The Interna~iona~~dio Consultative'Committee 

(CCIR), and the International Consultative Committee 

for Tel'egraph and TelephQnè (CCITT) are uthe real 
, 

• - . 86 ' tebhnical o,rgans of the ITU" which draft .and adopt 

" 

technica'l reconunendàtions. Ai though these recommsndation~ 
'> \ • 

,86. Mili, op. cit., supra note 6, 562.' . ' 
" 

,. 

~, -
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,,' 

-are l not' binding87 on member countries of' the ITU, 

they ar~ highly important in the'lTU law-making pro~ess 

si~ce they form the bases on whi'ch 'the''<:.~in'istrative 

con,fefences' adopt legally bindi!lg regulat:ions. 'The 

issue of access to'and use of the geo~tationary 
" 

orbit is primarily within t:q.e c~mpetence o'f the CClR" 
"t' 

hence attention will focus on ,this ëommi1;tee alon,e. 

\ 

Under Resolution No. 3 (BP) , the CClR has been, 
, -

invited by,~he 1919'WARC to carry out prepar~tory'studies 

and' proviqe the first session of the 1985/67 Sp~ce WARC . ' 

with techn~cal information concerning pri?ciples; 

crite~ia and technical parameters, including thOse ' ... 

required for planning space services. The CelR has 

already commenced ,its studies pursuant to this invitation 
, , 

and has formulated several draft planning ,options which 
',1 

will be discussed in detail' infra (Chapter VI).; 

The duties of the CCIR are to study. technï,cal and 

operating questions relating specifically to radio. 

a 7. Jacob':;3on, op. ci t., supra note 6, 57; Mili " 
op. cit .. , supra note 6, 565; The lnter'llàt.ional 
Telecommunication Union': ,Issues and Ne.x:t' Steps, 
A.Report'of,the Panel,on lnter~ationa1 Telecommunica
tions Policy of the American Society of International 
La\V,'Occasional.l?aper No.- la, (June 1971),23; 
The:, Futùre of the International ·Te1econununication 

.! Union, op: cit .. , supra pote 27, 3. 
,," ' See also supra note 84. 
f, ' \ 
~~ 

, 0 

1 

• 

, , 
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< • .., 

communication. It works' through its Plenary ~ssembly 

and study groups. The' ·CCIR is headed by a director." 

'elected by a Plenary A~sembly in accordance with the :--, 

relevant'provisions of the ITU convention. BS 

, " 

The administrations, of aIl ITU membe,r oo~tries are 
" 

eptitled ta participatê in the activities and meetings ' 

of the ceIR. Furtherm~re, any recognized private ~perating 

agency, with the approval of the ITU member.by Which ~t 

was recogniz~d, international organizations and 
"%' 

regional telecomm~nications organizations, and 

scientific or industrial, organizations conc~'rned with 

'the study of, or manufacture 0f equiprnent ,for, t~le

comJunications can be/are admitted after following the 

vrocedui-~ l~id down in the ITU Convention. A recognized 
. ' 
'private 9perating agency cannot act on behalf of the 

member country' by which Jt wâs recognized" unless 

that member informs the CCIR in each particul,ar case 

thàt it is authorized to do so~-89~" >' 

'" 

, . 
The Plenary A'ssembly is the main body' of', the CCÎR. 

'-;,r;rt considers and pr,ep~res t;he list of q~esti~l'l:s t;'o be 
\ 
\ 
~I -----------------\ 

88. lnternationa;t Telecommunication" conve~t;ib.n., (1973,) 1 

Article 58. l,,,".' 

89. Ibid., Article 6B. 

" 

, 
" , .' 

. , . , ' . 
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- ' , 
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stud~ed and then allots them to its ~ppropriate .study 
" . . 

groups ~or detailed consi.dera~ion • Study groups report . . 
j, back t? the,pie~ê~Y'ASS~ly on their findings which, -

'. 9D, ;-e]ected. 
. 

may be apprçved, modified or 

'A study group may set up ,interim working J?~rties .7" 
·to conduct' intensive study. o( certai,n aSI?ect,s of the 

. ,.. , \ 

question ~der examination by that particular'group; 
4 .' ,.. , ~ 

... .., \. ~ 

The CCIR has eleven such groups wh~ch are concerned with " 
, • • • 1 , . 

var~ous asp~cts 'of the use 'lf radio for; con:unÙnications. 9,1 
, . 

,The interim V{orking party '(IWP) '4/1 of t~e CCIR~S Study 

.~ Groùp No. 4 has Dean c6~ducting; studies' on the efficient } ;' 
~ ", ~, , 

use o.f the geostationary orbit since 1969. Îts' work-

has been instrumental in enabling the vario~s radio 
" . 

conferences ta arrive at solutionswith respect ta the 

?O~ Ibid~; Article 69. 

91. . They are Study, Group No. 1 (spect:çl.U11 utilization 
" and' monitoring) , No. 2 (space research and radio 
. astronomy), No. ~ _ (fixed service ab frequen,?ies' , 
below 30 MH?), No. 4 {f~ed 'service using communica
tion satell~ tes)" No. 5 (propagation in nonionized 
media), NO. 6 (propagation in ionized media), 
NO.,7 (standard frequenèies and time signaIs), 
No. 8 (mobile'services), No. 9 (fixed service 
using. radio-relay system~)1 No. '10 (broadcasting 
service-sound), and No. Il (broadcasting service
television). ,For details see Report on the Activities 
of the International Telecommunication Union in 
1979 . (Geneva, 19BO), 32--36. 
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uti1ization of tne geo~~ationary orbit for'various 
, . 

1 .' 92 space serv~ces. It w~s, ther~fore, natura1 that 

this IWP should'assume prim~ry responsibility for the 
,', 

CeIR's technlcal studies in preparation, for the 1985 

Sp~ce 'WARC. - For this purpose it undertook ta wbrk 'in 

close collaboration with 0ther eeIR study groups, l, 

After the 1979 WARCt the !WP 
, 

4/1' held three meetings 'ana prepared a p,rovisional , . 
'. 

Technical Report for the 1985/87 WARC ta be disc'ussed 
~ , \ ,. 

by ~tudy_Group 4 and other'conce~ed groups. In this 

provisional Report, the IWP 4/~ has, .among other things, . ~ ~, ' 

'. elaborated the technica1 characteristics and bases 

u • 

92. Ibid., 33; see also 30-31. Similarly, IWP 4/1 
held two ~eetings, in ' '1969 and, in Octoher, 
1970, arid drafted provisional reports and recommenda
tians which were approved by the Xllth Plenary 
Assernbly of the CClR. They "formed the technical 
hasis for the WARC-S.T (1,971)": /40,-!.:.!!., 1973,' 413. 
. ." " 

93. For detai,ls see eC::çR Report No. 453 •. Excerpts 
from the report 0 of the first '~etin9 o~·the 
lWP 4/1 has also been presented .i.n Jansky,,'. D.M. 1 

"Recent Work of ITU l, CCIR,IWP 4/1 and Efftctive 
Use of, the Geostationary Orbit", National Tele-' 

, commuriication' Conference, 1980, '33.1.1 - ',3.1. 5., 
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of five planning methods94 te ensure équitable 
- 95 ' 

, ,to' ,~he geostationary orbit and s~ctrum.. " 

access 

, , 

The real work of' formul~~ing 'recorranendations' 1's 

don~ by the study grQ~p5ari~ their interi~ worki~g parties, 
, ' ' 

if any, which comprise scientists ~nd te6hnical experts 

in the matters under copsideration. The provisional-or -

draft-" ~eports or recommendfltions prepared by t,h,e s~udy 
, 1 

groups, ë;lre generally approved wi thout modification, .... or 

with minor changes, by the plenarY,Assembly of the 

CClR. 96 
, 

. CClR reconunenda~ons are not legally binding 

on the member countries, but the Radio Regl:liatio!ls "are . \ '~ -.., 

founded on' the resul ts Q.;f 'the technic~l studies n whic~ : 
, -. 

it condU'cts-. 97 / 

It is,',therefol1e, to be expected that 

These five 
Method l,:" 

Method'2: 

Method 3: 

Method 4: 

Mefhéd '5: 

, 'OC 

- r r 
methods' are: :'. 
World or Regi~nal Detailed Lèng-TeI1Jl~ 
(10-20 years) a priori ~AllotmentPlan, 

.periodically Reviséd (3-5 years) World 
or Regional Detailed :Allotment Plan. 1 

Wo):"ld, RegÎ'oha.l or Sub-B-egional Allotment 
Plan with Gtiaranteed Access ' 
Guaranteed Access by M~an.s .. _ of Multi
lateral Coordination . , ' 
Co.;..ordi.nàtion PrO'ced~res and' Techn,ical 
Factors wh~ch are ReviSed periodically. 

95 _, For details, see Inte'rim' Working Party 4/1, 

96. 

provisional·, Tèlchnical 'Report, for' WARC - '84, ce IR 
document no. 4!2S6-E of June 12, 19SX. . . -

• 1 
sêe Mili, op. -c~t., supra ndte 6, 565; ,Jacobson, 
op.,cit., supra no~e~51. ' 

97. Mili, op* cit., supra note 6, 564., 

, > 
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the above mentioned provisional Rèpoli-t;/of IWP 4/1, on 

the efficient and equitable use of th~ géostationary 

orbit and radio spectrurn, will be approved, without 
• t ~ , , , , . ' 

any modifications 'or, with minor chapges, -by the p'lenary 
, , 

'Ass~iy and will *ltimately'become the found~tion upon . . 
which the 1985 WARC will adopta. revis ion to the R~dio 

Regulations. It was recently deci~ed to hold~i single 

ses~ion of,the CCIR Conference preparatory Meeting 

from June 25 to Ju1y 27, 1984 •. , 'This session will be 

.: the Joint Meeting of Study Groups to prepa:i~ Technical' 
, . ) 

Basis for World Administrative Radio Conference Relating 
, , , 

to the Use of the Geostationary-Sateil~te Orbit,and to 

the Planning.o( the Space 'Service Utilizing it and 

will provide,the·bas~s·for CCIR planning. 98 

1 \ 

The CCIR recommendations and technical prepara tory 

studies are of a great importanc~, yet its composition 

,and working methods ,are quite different from those 

of the' adffiinistrative radio confe~ences 'and the Pleni-
c. _, • -. ' 

potentia~y Conferences. ,Although participation in the 

work o.f t'he CCIR is open to aIl ITU member countries, 
.. -

very few actually participate in its Plenary:Asse~ly, 

1 

98. CCIR Administrative Circular no. A.C./246 of 
August 4, 1982. 
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study groups, or· interim wO,rking pârties. Participa-:

,tian in the interim meetings-,of-the-CCIR i~. Apri1-1,972-, - " 
, ,t 

;gor examp1e, "shows scarce attendance of r~presentatives 

from Af~ican, Asian, and South American couqt~~es. On 

the other hand, the developed countries unfailing1y 

send de1egations - and very ntunerous l'in sorne 1 casis ". 99 

IWP 4/1 is no exception ta this genera1 rule. \ 

"" ' 

B h th 1 1 d l . f "\.. . 1 0 0 . ot e eve an qua ~ty a part~c~pat~on ~n 

the work of the CCla shows an imba1ance of power, and 

99. 

100. 

De Mesquita, J., ,"Developing Countries and t~t? Work 
of the International Consultative Committees", 40, 
T.J., 1973, 151. IIThe :t,ow 1eve1 of participation 
by the developing countrles in the CCI study·groups~ 
accol:q'~ng to Segal, "has been a matter of concern 
ta many administrations and to the CCI secre~ariats ••• 
In 1977 an average of 29 adnlinistrations participated 
in'the CCIR study groups. At the CCIR XIV P1enary 
Assemllly in Kyoto in June, 1978, 61 admini$tra'tions 
partioipa~ed. This is less than half of:the 
membe~ship of the ITU. Participation by 
administrations in the special autonomou~ study 
groups has a1so been low ••• ' ~e low level of 
'participation in the CCIR and C€ITT study group-s 
by deve10ping countries 'is due in part ta a shartage 
of fisca-l,and human resources'I

: , see Segal, op. c.it., 
'supra note 47,40-41. See also Jacobson, op. cit., 
supra note 6, 57-58. ' ' , 
CCIR doc. no.,4/286-E, o~: cit., supra note 95, 
Appendices II and III, '4 6-459; Appendices IV and 
V, 460-462. In tQis respect, it is int~resting to 
note that in IWP 4/1 there are fifte~n registered 
participants from th'e developed countries and nine 
from developing countries. Of course, this does not 
mean that other ITU member countries are excluded 
from participation'. Also on the list are the EBU, " 
ESA, INTELSAT, CTNE, CCIR's other study groups, 
IFRB ~nd CCIR Secretariat. See ibid., Appendix If 
454-455. 

.. 

, : 

1 
l' 

1 



~ '\ 

" \ 

( 

249. 

, i ts recomm~ndations and reports' can, thu~ '1 be expect!3d 

to reflect ':a bias' in favour of the mpre powerf\ill grqup 
, 

", .Gf ,nfltion~. In the study groups a specifieq quorum 
\ l < l ,\. ~ 

, i$ not required. A- ~ote is taken among "participants 
1" ," j"': " , , , • l' • \. i ~ ,. 

entitled to vote, whatever their numb~r'. ' In the CCI~ 
• i , l ' .. " ,,' , 

, PlE~mary AS~~lies" such a ~i tuatign rare'l:r, 'accurs s.i.nc~ 
, ' 

, ' 

,decisions,are, for thé most'part, the res~lt'of compromise. 
4' " . , 

~T~e t~xts which are appr~ved ha~è generally, b~en 

prepared in final draft form bY·a \Small,~roùp'of 
~..c~. • 

speci~lists frOID those countries which have the necessary 
, > 

humaI}. and technical' resources ,to' car~y out the study\I.~ 101 . , ' 

,As observed by, Jacobson, 
" ' 

0, 

" , 

The ~equa1· qistrib~ti~n of infi~ence 
ih'Study GrOups '~eldom_results'in ' , 
stat'e's" exercising veto poW'ers. 'Rather' 
it ,means . that. aIl particip~ts ,\fi.],.l 
compromis'e but SOrne 'will comproI'l!ise more 
th,an others ..• ' In any 'case~ it is not 

-difficult t9, understari~'why the process 
of ,the International ;ConsultativE! ". ' 
Committees could Ieave, ITU's less ' 
,develop~d members uneasy. Inputs come P 

almost exclusively from the highly 
developed states ~ and bargélins are' .102 ,,', 
st..ruc~., ~ong their r,eprese~tatives. 

The worki~g method,of the CCIR ~aises serious do~ts 

about th~ preparatory technic'al, studies 1 w~ich it 
, 

conducts, for, ,the 'administrative Radio Conferenc,es-, 
) 

101. Mili, op. 'cit.! supra notè 6, 565. 

102. ,'Jacobson" op. cit., s1,lpra note 6 , 58. 
~. 
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, 1. 

and it i8 questionable wheth~i dependence 0n such 
" '{ . , , -, . • .t " t"' 

studies shoûld continue es~ecially ~n so fa~ Ss thè' 

'elaboratio:q , of regulat.'iéms to gove~n' the ~~~ of the 

geostationan: orb~t is ,conceriied.,''-" . 
1 ~ 1 "''., J .... 

J v ~" "< ~ i 

1 5. 'International. F'requéncy ,Registrati~n' Board (IFRB) 

The IFRB (Board} 15 one of tne four permanent organs 

of the ITU. 'WhiÎe th9se already discùssèd 'are directly 

invol:ve~, iri 'the' law-rnaking process 'of the ITU, the Board 
. l '" . , 

is primarily concerne,p"wi,th the application of the legal 

prin~iple~ ~d 'ruies .adopted throu~h that·process. In . ' 

addi tion to the performan~e of, th'is function - which 
, 

L is -both ~~nistrative and sémi~judic:i,~l - the Board 
, . [ 

,also performS other' duties assigned to it by various 

'adfuin:i'streative radio conferences,' ,and wh,ich may hav~-'~n 
~" 

imp,ortant bearing on th'e formulati9n and adoption of 

Radio Regulations to govern use of the geostationary 
~ 

orbi t. 'For exampl.e, under Resolution No. 3, the 1979 
.. f' • 

. WARC invi te'd the _ URS (a)· to" prep~re a' report on the 

operation of releva~~.p~~is~on~,of the R~O ~egula
tians (i'.e. artièles ll,an4(13) ~nciuding information . , 

1 1 • t 

~out difficulties which may be,reported to it by the' 
~: ... 

- , " Il 

" . 

,àdministrations 'ln gaining access ,to puitable ,orbital loca-
l 't- _ • r .. 

. tians ,and' frequen~ies, a.hd ta .'circul'ate this report té 
• • ~f , 

'.ç ,"-

administrations on~ year pefore the fir$t session of 

. ) ,\ . 
f 

" . 

• 1 . ' 

,--

.. 
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'~-the 19à~/87 WARCi and (b) to carry out techniçal 

preparations for that Conference. 

-"' , 1 ... 

The pri~~ responsib~lities of the IFRB relate to 

the orderly ré~ording of assigned frequencies and 
" orbital p0sitions (which will' be discussed infra) • 

.. ..... 

l 

The BO'ard was created ,in 1947, and w'as cons,idereâ " ", 
LO be so important that the US, at the 1959 ITU Conference, 

favou:fed electing i ts members for life. 10 3,- '~Y, the tinte 

o~ the 1965 PleniPot~~tiaryt:0nferen~e, however, its 

"very existence was threatened sinee the US and other 

developed countries np longer saw a peed for i't. 

The Board survived the 1965' confere~ce'mainly\as a 

result of the efforts of the develéping eountries 
"'" 

though its membership was redyced from 11 to 5. Since 
, 

then, it has gai~ed in popularity and its f~ctions 

have been enlarged. A~ an ind~pendent body within ~he 

ITU, the IFRB's'importance lies in'the proper ~pplica

tion'of the Radio Regulations at the international 
.. 

level. 

It consists of five independent members elected 

..l' 
" 

, 
- 1 , 

1 • 

1 

) 

, , 
j 
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, , , • _ ~ ~' \ ' " :' ~' t ." ~ t ... 

by tÎlè ,pi:en'ipo~e~tiaL:~','CO~~ere~~~.:i04 .. ' ;È~C~ ~~ki~z: :. ,;' '.: '; ! 
'~ , • l' l ,j' ,"" ~'I! " " ~. "J. ï

f 

ml:lst :Oe' sp0n~oreô, by' the 'ITU mèÎIlber' COtU1:tr.Y. of which, : ' , " 
r '.~ , ... ','~~~"~, '~,·r ... • D~ ... ~'" .~ 

he·, j,.s 'a nà.tioi1~l·. " A mènbér. çoimt'ry;',O'f' th'e I..rU may nQt· :" . 
l' i a \0 • J ~. , \ ... ,,' .~ ~ /' r 

_ ; .. ., t' _ r, '. ., 1 • ". 

.,spon·sor m,ore. than O,net candida.'t~ Ïor' e1~cd.o.ri' and, sJ,1ch"" 
_ •• ~,' • " 1 ~ , \ tJ • ~", ~. ~ ~ :: l ,. !." ';'. (. ~ .4 

. ' ' 

, .. 
"1' , election shou1d ensure equi'table distribution ,.amongst 

, . , " l , ;':J • J' " ' :". :' ", .. ' , '.: " } . ' !,' ,f 
'the various' regions -of the; wQrld. This pro'(tision is',à " 
." ') • ';, • -; • : .'~ \ ~ 4., ' ..... 

, ,guarantee, against' ciorninati~n' Of ±ts tn~ers by one reg~bn,~ . 
- ~ and i5 aIl att~pt' to dist;lbute p~wet', 'i~ t!le B.~,ai-a· bon9'~t 

," 

'de~el~ped':and tleve~~~ing couri~rie~,~lO:5 
, .41 " 

.. 

" , ". '. ,'~" ;' ',' " ..:. r; 

',104. International.' Tèleç:OnununJ.cation' corivention,' 1973; 
Article 10 (10) •• ',,_ ·'It i~, td.:.~e noted thpt the 1973, ., 
Plenipotent',Îa:r:y. CO,nference, 'recogni.zing the importance 

cand nature of, the work per'formed by tl)e IFRB, its' 
. mémbers must·, be e;1.eèted. by the' supreme. organ ( i . e . 

the Plenipote{l:t;i~ry Copference-}r.-o.f the ITU rat11ër" 
than by world administrative radio conferences, as 

105. 

, . 

Il was the practicè/befdre: 197). \Since the Montre'W 
Convention of' 1965" which was applicable in 1973, 
required that membe~s of the ~fRB be e~ecte9 by an 
administrative radiQ conference, it was not possible 
to hold such an election dur1ng the 1973 Pleni
potentiary· Conference~ Thus , .. , the 197~ Conferenée 
autporized the WARC for'Maritlme Mobile Telecommunica
tions schedu~ed for 1974 to elect.the members of the 
IFRB (See Resolution No. 3, International Telecommunica
tion Convention, 1973). The 1974 Conferenc~ elected ' 
those mèrnbers ac-cordingly. TJle recently concluded 1982 
Plenipotentiary Conference was the first such Conference 
to elect the members of the IFRB. 

, 

For· example, >the 19:82 P lenipotentiary Conference 
" elected fi ve mempers of the IFRB' as fo11ows: Gary 

C. Brooks of Canada from Region 1 (the Americas) ; 
William H. Bellchambers of the UK from Region 2 
(Western Euro~e); Yoshi taka Kurihara of Japan from , 
Region 3 (Asià and Australasia); A1enderrazah Berràda 
of Morocco from Region 4 (Africa); and Peter S. Kurakov 
of the USSR from Regio~ 5 (Eastern Europe and Northern 

,Asia). See 43, Telecommunications Reports ( October 25, 
1982, 15. It may also be noted that these'regions 
for,' the election of the mentbers of IFRB' are different 
from thos'e for frequency allocations. 
t • 

... ~ , 

\ 
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When compared to t~e composition of the CCIR and 

its study groups, it seems that the rad;o conferences 
• 1 1 

~ou1d be better'p1aced to dep~nd more upon the stuqies 
~ , 0 

and, -fl.ndings of tl).e IFRB. The Ba~rd shou1d be ent.;-usted 
~ , 

with additiona1.functions re1ating ta th~ prëparatory 

technical studies required for revis ion of the Radio 

. Regulations .', Members of the IFRB havè to be thoroughly 

trained in the fi~ld of radio and must have practical 
1 

expe~ience in the assig~ent and'utiliza~ion of 
: . 106 
·frequencl.es. .Since it is one of the duties' of the 

'.' 

Board to furnish advice t9'ITU members w~th respect to 

the utilization of the rad-io spect.rum and "to the 

equitable, effective and economical uS,e of the geo

st~1::fiona;r:y orbit,," l07 
0 e~ch member of' the Board, in 

addition to the aboY~,must be familiar ~ith geographic, 
1 

economic and'demographic candition~ within a particular 

area of the world. 108 

The members of the Board are independtnt an,d a;-e 

J" obliged to serve not as rep.resentatives of"th;t~ 
respective countries or a region, but as custodians of an 

" 1 

106. :International Telecommunication Convention, 1973, 
Article 5-7 (1), para. 'il. 

107. ~bid.t Article 10(3) (c). -, 
o 

108. ~., A~ticle 57(1) para. 2. 
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international publie,trust,109 i.e. the speetrum/orbit 

1 re~oureè .. , 
The members of the.Board, as weIl as ITU 

member' eountries are obliged to respect the independent , , ' 

character oftthe IFRB. 
/ 

Similar~y, member coun,ttief!J 

have undertaken to respect the international character 

of the Board and of the duties of its members and te 
, 

refrain from ahy attempt to influence any. of them in 

h '. 0 f t'h .' d' t' 110 -'h . . t e exerc~se,o ,e~r u ~es. T ese prov~s~ons were 
" ' 

Q 

first adepted in 1947 when the IFRB was created to 

,manage the equ±table dis~ribution of 'the radio spectrum 

at an international-level, i.e. te help achieve an 
.-,- D \, 

"engineered spectrum". III They have been edntinuèd sinee 

then through every revision of the ITU Convention. 

~ ________ V> 

109~ 

1].0. 

111. 

. 
\ , 
L 

Ibid., Article, 10(2) ~ 
-'----

, " 

Ibid., Articlè 57(4). -
As stat-ed by Leive, (op. eit., ~note 6,56, fn. 56), 
the tel::In "engineered spectrum li refers te "thos~ portions 
of the frequency spectrum for whieh ITU administrative 
~adio conferenqes have a~opted worldwide or regional 
frequency allotffient or as~igrument plans. Under 
these plans, specifie requir~ents for frequency 
bandwidths of ITU members or of specifie geographie 
areas are internationally recognized. These agreed
upon requirements are matched ~ith 'specifie 
frequencies or bandwidths, ,~~ technical and 
operating conditions are'speeified. In essence, 
ITU rnernbers through such plans agree in detail on 
how a scarce natural resource sha1l b~ apP9rtio~ed 
and used by countries eompeting for fr'equencie~,. L 

In this sense, the affec!;ed portion of the !3peetrum" 
can be said to be 'engitfeered' or 'planned l''t~. '" 

o 
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The 'need for these provisipns (which guarantee the 

international and independent charaéter of-the IFRB) 
-? 

is significant nowadays when the Board is required to . , 

manage not only the 'radio sp~ctrum but also the geo

stationary orbite . , 

The IFRB' 9' main task. to record the radio freq'Q.~ncies -. /. 

and'geostatiouary orbital positiô~s aSsdgned by ITU 

member count~ies t9 thei~ various radio'stations in 
. ~ . . 

the Master Register:12 is effe~ted onlYJafte~ careful r 

ex~mination ~nd. ~nterpretatio~ of ~e applicable pro~i- -

sions of the ITU Convention?and Radio Reg~lations • 
• 

This requires careful judgment in cases'of conflicting 

claims of two or m6re
e

countries. The findings of 

the IFRB have an important bearing on the~legal ,status , 

of the <frequency assignments. and orbital positions,: 0 

and it plays a signifi~ant role in the settlement of 

problems of interfer~nce.- These funotions are, 

therefore, of a semi-judicial nature, and require that' 

the Board be as independent as poss,ible. 

Additional du~ies may be assigned to'the IFRB 

by the administrative radio conferences with respect 

,,?"" ~ , 
- 112. International Telecommunication Conve.ntion, 1973. 

Article 10 (3) (a) and (b),. 

( 

\ . 

, ' 
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to the utilization' of frequencies ,and the geo,stationary 

orbit, 'and in' preparation for a radio conference. 113 

,The 1973 ITU çonvention éxpressly specified the ~uties 

of the :IFRB with respect to' ,the 'geostation~ry satellitè 

O~bi t whiçh were, èssentiÈllly s:i:milar to t'hose ,{-'èlated 

to the 'radio spectrum. They were in fact actually 

being performed by the IFRB prior to 1973, 'pursuant 

to "the 'Finql Acts of' the 1971"WARC. The 1977 WARC 

added numerous other duties, but for' the purposes -o,f 

this disëussion, perhaps th~ IT\6st: irnpeirta~"!=, was imposed 
~ 't ~"" 

'by'the 1979 WARC and incorporate~ ~n' Re~o~ution No .. 4 

of the Radio Regulat~ons. 'In r~cor~ing the 'radio 

,frequencies and geostationary orbital positions ,in 

the Master Reg~ster, the Board is reguired to apply 
•• , f, 

the provisional method described in this resolution 

with respect to the period of,.v?lidity of frequeney 

assignments to the spaèe station using the geostationary 
, ' ..... 

satellite orbite The application of the provisions 

of this resolution i~im~ortant, sinee the 1985/87 

WARC has been invited to take cognizance of the initial 
~. 

results of sueh application wh'1ch rnay influence its 

d 
.. 114 eC1Slons. 

113. Ibid:, Article ~O(3) (a). 

114. ',Radio Regulations, 1982, Res.,?lution No. 4. 
u 
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To deal expedi tiously "wi th its 
" 

work, the Boà,rd' 

may meet as frequently as necessary.115· It elects 

a Chairman and a Vice Chairman from amang its members 
:1 

to hold office for 0ne year. After the expiry of j:he 
, , 

.' 
term of office of the Chai~an, the Vice Chairman . 

" 
Dsucceeds to th~ Chairmanship~an~ a,new Vice Chairman 

is elected.', A quorum of the board is one hàlf-of the , , 
, , 

number of the ~mbers 

to endeavour té teach 

. . 
of the Board, and ~t is required 

its decisions,by unanimous 

agreement. In the absence of unanjmity~ a decision 

r 

may be'taken by a twa-thirds major~ty of votes'of me~ers , r . . 
present'. . Each member, . including the Cba~:I'I!lan, has: 

4p- , , • • 

one vote and no voting by p'ro~ or correspondence 

i5 allowed. Minut'es of . the Boar~,' s meetings ,mus.t 1 

, 
mention whether a d~cision was unanimous orJb~ a 

~ 
majority .. For its own gu~dance and for the ,perfor.mange 

, , 

of i ts dutie;:;', the Board rnay make such internaI ' ~'. , , 

arrangements as' it may conslder' ~ecessary. Purs ua nt 
-, 

to tItis, i t adopts and updates, i t;{' '1'echnical ~tandards' 
, ' 116 ' 

and the Rule,s' of Procedure, which are distributed 

'J 

115. Ibid., Article 10 (Section II: Methods of Work of 
~Board). .' 

, 

{ 

,116. The Technical Standards of the IFRB dealing}with 
the radio frequencies and' geostationary ,orbital' _.l 
positions for space radio services must be ~"based -1 
on the relevant provis~ons (Radio) Regulations 
and the Appendic~s' thereto, the decisions of 
administrativè conferences of the Union as appropriate, 
the Recommendations of the CCIR, the state.of the 
radio art and the development of new transmission 
techniques,. accounts-being tâken of exceptional 
propagation condicions,which may prevail in .certain 
regions"; ibid., No. 1582. 

• i 

, , 

.. 1 

1 

1 
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to aIl members of the ITU and are open to co~ent.+~7 
. 

If a country disagrees'with the s~stantive contents 

of the Technical Stan~ardsf the Board, in agreement with 

the country concerned, is required to refer the'question 
) , 

to: the CéIR for international study and the development 

of a recommendation thereon by th~ next CCIR Plenary, 
'< 118 
Assembly" In the event of the CCIR,. not having 

formulated the'Recommendation, or in~the event of an 

unresolved disagreernent over the substantive contents , ' . -
of the Ruies of procedurè, the matter may he reIerred 

~, 

to the Administrative Council to be .. included in the 
, 1> 

agenda of the next world Administrative Radio 

o 'Conference. 119 In light of the actual composition 

and working met~ods of the CCIR, this procedure 

seems somewhat ironie. The CCIR is dominated by the 

representatives of a handful of coùntries, and yet has 

been endowed with powers to decide on matters concerning 

disagreements between an independent and equitably 

representati~e body (IFRB) and a member of the ITU. 
, 

Given the importance of the IFRB's Tech~ical Standards 
, "" 

and Rules of Procedure 'in t~g application and,' implementa-

tion of the principles'and 

and the Radio Regulations, 

(; 

117. Ibid. , No. 1001.1. 

118." Ibid. , Resolution 35. 

119. Ibid. 

rules 

it is 

- -

; . 

of the IrU qo~ve~~ion 
suggeste}l( th\.~ qàes-" 

\ ' 

. ' , 
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tians of d~sagreement ;i,n this respec~t be ,refèrred, 

direct1y to'the Administrative Council for inclusion on 

the 'agenda of the next WARC, rather than first referred 
" . 

to the CCIR. The CCIR's role in the resolution of 
-' 

such, ~sagreement~.should be eliminated. It may ~e 

argued that thi~ c uld delay the'resolution of disagreé

ments. However, t e frequen~y of the WARC's is.not 

significantly diffe ent from that of'the Plenary 

Assemblies of the CCIR. Furthermore, the present 
>. 

procedure of continuing to apply the unresolved 

Technical Stan~rQ or Rule of procedure until finallY 

settled,l20 should be continued. ~ 

. 
C. CURRENT LEGAL PRINCIPLES AND RULES 

sq '1 

. . 
__ .----1. General Character:fstics .'t' 

The practice of "taking\ Up·f or "occupying" a 

particular ~adio frequency (for- use by a state, country 

or a~nistration) for terres trial radiocommunication 
~ 

services has been extended not only to the radio . . 
freque~cies for space services, but also to their 
o 

associated geostat~onary orbital positions. In other 
, , 

words, the traaitional practice of ."first-come'; first-. ~, ,,'-.., 
served" has been extendeci ta the new field of space 

120. 

\ .... 
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conunun,ications and appl'ies to the use 'of frequel'l:,cie~ 
,r>\ ~~ 

as weIl as to the 'occupation of 'orbital" !'pàrking 

slots",.121 trhis practice is based on freedom of 
.. . .,. -' . 

r 
j 

Q ac;:t~on wr4:~h 0 is an essential attribute of state, '.sovereign-

ty. Sinee the successful operation of ,radiocommunica-. , 

tions,is primarily dependent upon cooper~tion among , 

states, the prin~ple 0l avoidance of ~arrnful inter

ferenèe was devised and has'been respected. Coopera

tion is achieved through ~nte:t;?ation:al agreements,'in 
- , 

'the form~oD ITU Conventions ,and Radiq Regulations, 
, , 1 

and is pursued mai~ly on the basis of self-interest 

anq reciprocity sinee there are no provisions for , , 

sanctions against violators of the obligations specified' 

under these international agreements. The preamble 
, , 

of the presently ~pplicable ITU Convention makes' , 

" clear that ITU member countries adopted the convention, 
• If , ' - , 

in order ta cooperate with each other to operate 
i 

their teleconununications services eff,i-ciently while 

"ful1y recognizing the sovereign right of each country 

to regulate i ts teleconununications". 

The principle of qovereign right, first incorporated, 

in the preamble in '1247, has been repeated in aIl the 

revis~ons 'of the Convention. It is elosely related tb 

. 
121. Valters" E.N., Internati,onal Law of Conununications 

Sàtellites: Scaree Resources in a New Environment, 
~" Ph.D. thesis sübmitted to CQlûîiiEia University, 191o, 

190. ~.~ 
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, another import~nt principle, i.e. the '!~overeign 
.. ~ , . ~ .. ~ 

f 

.. equali ty of aIl nations '- -'one' of the mo'st, important 
, .. 

t~nets ox ~nternational' law.- which has been expressly 

rec?gnized ,,in article 2 of the United. Nations Charter. 
> 

"The princip~e, of 'equali,ty means that aIl states are 
/:' entitled to equal rights under the law rega~dless df 

.' thei;- size, pow~~, 'and influence. ,,1~2 Th:erefore, each 

state has an equa~~right of access to, and use· of the 

geostationary oroit and the radio spectrrlm. This is 

weIl established and has been gener~lly recognized. ' ' 

For example, the US was'.from the outset committed to ' . , \ 

" main,taining INTELSAT as a single ,global system for 
'\. 

satellite communications. However; as iriterest in 
, , 

establishing s.epârate satel,IH:e systems for domestic , ' 

communicat~ons developed, it changed its approach. 
'C 

us President L.B~ Johnson, in,his ~essage to Congress on 

us Communication Folicy, stated.that 

we ahould take no action in the establish-
ment of a domestid system which ia ,,' 
incompatible with (our) support for a. . 
global system. ';L'nis does n:>t mean that 

" ~he United State~ - or·any other 
nation - will give up vital sovereignty 
over domestic communications. 123 . 

122. Waetzel, R.K., "International Coordination of 
Different Space Telecommunications Systems ", 'XI, 0 

Co11oquium, 1968, 214. See a1so supra Chapter III.C. 
. .. 

123. ~7, Department of State Bulletin, 1967, 296, 
at 299. 
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In later years, the US, exercising its '~ital sovereign-

ty",. e~tablished its own satellite teleéommunication 

systems. In a recently issued Notice of Inquiry, the 

(US) Fee reiterated that -the geostationary orbit 

is available, ta aIl on a non-discrtminatory basis. 124 

Article l of the 1967 Outer Space Treaty also speci~ies 

that outer space (including the'geostationary 6rbit) 

"shélll be free .for exploration and use by all States 
,/ 

without discrimination of any kind, on a basis of 

equali'ty,r. . Similarly, the Radio Regulations and 

various Resolutions and Recommendations of the ITU 
1J 

clearly express the equal right,of-nations to use the 
o , , 

geostationary orbit and the radio'speqtrum~~25 

, 1>, 

Access to (the choice or "taking up'~ of) an 'orbital 

posi tion and associated raàio' frequency ·(p~S.j. tion! 

fFequency) depends upon ,·the "action of aI) ing,ividual' 

,\ ~, 

.C 

country. 'In other words, 'it chooses and assigns ~~nésition/ 
" 

fréquency to its radio stations as it.~ishes~ ITU 

member countriés have always fiercely protect~d' this" . 

freedom of choice and relinquished. a 'part of ~ i t ,only ; 

when obliged to do so~, For example, ITU members h~ve 
ii. ' 

• r , 1 ~ , ! 

124. Second Notice of Inquiry, Fee General Docket N9. ~0-74f' 
June 1, 1982, 32, .para. 89 •. 

125. 'Radié> ~egulatiot).s ,_ ,_19 82, Appendix 30., .An.r1ex 6' 4) j, ' 

Resolutions Nos. 2, 3 and 4; 'and Reconunendation " . _ 
No. 700. ., "" , . 
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undert~~~n'to,opéra~e,~heir tel~communi~ations, in' 

accord~ce with the 'pr~visions of the ITU. Conv'entiori ' 
'\ ..... ~ • '. • h ' 

and the ijadio Régul.at'i'ons126 which i~Pose certa'i:n 

,restr:i.ctions 'o~~ 'theirP; ab~olute fr~edoItr ~~ action. 
, ' 

Such r.estrictions were adcepted becau~e ~hey were 
',' 

deemed neéess~ry for interferenc~-free operation of 
" ' ,'p ",' 

'the telecommunications 'systems of 'ail ITU members. 
\ '" ,~. 

(7 • 

. ~ , 

to the alloc~tion (distr~bution,)' o,f; +aàio 'frequencieS' 

,1 

( , ". ,,' 1 

among various radiacommunic.ation. ~eriice$, ,'and not am.ong, 
, ~" , ~ ~ 

it's member cQuntries, i.e. to "effect' allocation of .-
·v " J -- • f >.. ,,' 

the r~di6 frequ~ncy spectr.~ and registiat~on ~f rad~o 
, , , , , 

frequency assignments, in order to avoid ha'rmfuJ .. 'inter,' 

ference between radio stat'iôriE:! of d,ifferent c~untries·.,1t~27. " 

It is the frequencies ~d .orbital positions ~ssigned by 
, , 

countries which are recorded by the IF~ in the Master 

Register. In . t~,is respe~ i t ,is impor'tant to bear 
- ' 

in mind' that allocation means the en~ry by a compe~ent 

ITU Conference· l'in the ~able" 'of F.+equency ,Allocations 

of a given frequency band'for the purpose ôf its use 
~ \ ~ 

by on,e or more terres'brial or sEace. radiocommUnication 

126. International Telecommunication Convention, 
1973,. Article 44. " 

127. Ibid., Article 4(2) (a). 
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1 

. servi:ces". l~ 8 
F 

On tije o~er 'hand, assignment means 
~, , 

a~ author;i.zation 9ranted ,by an aœninistration (nation, 

country, state) for a radio' station'to use a certain . , 

f . - ' , "h' l 129 Wh' '1 • 0 • 

r~quency or canne., '~le ,1 assl.grunent Il ~s, a product 

of -na~'i,ona~ action, ~'~1.~otm~~t',l30 ~s the p'roduct of 
• 1 

in,te'rnational (cooperation) agreement (reached at an 
1 ~ , • .. 

ITU confer~nce, ~ARC, or-RARC), through, which participating 

c~Uht.ri.es distrib.ute anl.ong themsel ve's the_ geostationary 
- , 

o'rbi'-tai positions ,and radio fr.equencies based upon 
, ' 

.. mutual+y aqre~d,crit~ria a~d technical parameters. 

Al:though i t is wi tliin thé lTU,' s competence to 

distribute the geo~ta~ionary orbital positions and 

aS,sociated radio frequencies among i ~~ m~mbers, i t has 

b~en done,; 50' far.t only. in the ca~e of an allotment plan 
f ~ , , 

;1:~t: th~ 1 br~_dcasting-sate1Ii te service operating 

, band. ~3,1 The raritil of such al10tment plan i$ 

128: Radio ;Reg'\}lations, 1982, Article L, No. ~ 7 (emphasis 
added) ,. See' Table' of Frequency Allocation in 
Article 8, ibid'.' .. 

129. Ibid. t No. ~9. ' - '" 

130. 

131. 

, -
Ibid., No. 10;. Allotment (Of a radio.frequenèy 'or 
radio. frequemcy channel) ,méans an entry' Ifof a 
desi'gn.ated frequency channel in ap agreed plan 1 

adopted by a competent conference, for use by one 
or more administrations for a terrestrial.or 

, spaqe ;radïoconvnunication service in one or more 
identi,Îied countr;Ï.es 9r geographical areas and 

. under speaified conditions". (emphasis added) . , . 
~~.~ Appendix 30. 

.. 
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attri~utable to the unwillingn.es,~ of ITU membèr 

ctiuntries to accept any r~st;~ic,t·.i:ons, Gn their sove:;eïgn. 

(freedom of action. . 
" . , , , 

., l 
The' general iegal princip les 'wi th respect ta the ~ 

distributiap of the geosta~ionary orbit"and the,radio 
-," .. ~. t.,' 

spectrum among ITU members are contained ,in the 

followir;g provisions ~of article 33 of tl}e ITU Conven

tion:' 

,.' 1. Members shàll endeavollr to limi t 
the nUI)lber of fre<Dlencies and the 
s~ctrum space' used to the minimum . , 
e~ential ta provide in a satis~actory 
manner the necessary services. Ta 
that ~nd they shall endeavo~r ta 
apply tne"latest ~echnièal ~dv.ances. 
~s Soon as po~ible. 

2. In using frequency bands for space 
1 radio se:r:vices Members shall bea~ in ' 

mind that radio freqùencies and t'Ile 
geostationary satelli~ orbit are 
limited nat?ral resouices! that 
they must De used efficiently and 
economically sa that countries or 

dO groups of countries may have equitable 
~ access ta both in" conformi ty wi th the ., 
provisions of the Radio Regulations 
according t~ their needs and the 
techllicai fac1.li ties at thei'r disposaI. 

. -{f. The second paragraph of this article )W~s adde,d by 
" 

o , 

• 

the. 1973 Plenipotentiary Conference wherè va'rious' proposa~s 
/ < 

were put forward wi th respect to the ITU 1 5 role in the 

distribution of scarce natural resources. The mast: 

" 

l 
! 

,JI 
i 

r 
) 

, f 

,1 



,. 

" 

... 

" ... 
! 

.' 
4-

r 
\ 

l 
,.... 1 ~ 

266. 
') 

\ ,1 " "~ 
.) , t ,,6",1 

forcefu1 of ,these prop~osa1s ~~s ,.perhaps that of ~ I~rae1 , 

'whièh was accepted in~part_~d r~sulted in revis ions 
-, 

to article 10 of the Convention providing the' IFRB , 

with new functlons relating tp "the geostationary 

orbit. 132 Apart frOIn 'Israel, certain other countries . -- " ~ 

stressed that the ITU "sh03::ll4-1S'e given the means of 

ensuring the f~i:t distribution "<1{ such 1irnited 

resources as the frequen~y .speccrùm or ~he geostatio~a~ 

orbi t, ta", avaid a si t~ation in which the first-corner , ~ 

" 'rich ,c0':lIltries wOll1d monopolise .'the best services. ,,133 

While most of the developed countrie~ were satisfied 

with the sbatus quo, C~nada ~eerned to share s9rne of , . ~ 

the devéloping ébuntries' concerns. The Canadian " 

,de1egate ta the '197'3 Plen;i.potentiary Conference observed 
/ 

thatj 
\ 

As the only' tru1y:global organisation 
responsible .for international éommùnica~ 
tions rnatters, the ITq'has a'special 

.respons'ibild, ty to the ,international 
community in ensuring that the benefits 
of new cormnuni,cations tedhnolo-gies are ' . 
made availab1e to aIl .134 • 

.. 
- , 

132. See' of the Conference, (S'tate -
.l of Israel 1 tel 7 P ~n~potent~ary Con erenc~ 

Doc. no. 49-E of August l, 1973/ For detailed 
discussion of Israel' s p~oposals see, Rank in , C. E .", 
"Utilization of the Geostationary Orbit ',- A Need 
for Orbital Allocat.ion?", 13, Columbia Journal of 
Transnational Law 1 1974, 98 1 at 102-109. ' 

133,. 

f 

134. 

Seè "staternent"by the Delegate: of. flle .r;ory' Coa~t" 
in Minutes of the plenipotentiar "Conference" . 
of IoTU, 1973, Geneva, ITU,' 4, 3. Doc .. No. _ 
99-E, ,17). See also ibid., 31, Annex 6 to Document, 
No .. 9~-E, 24 (China). -----.-

~., 51 (Qqc. No.lOe-E , Il). 
, . 

, , 

, 
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The proyisi~ns "oi àrtic~e 33 (2) emphasize the 

dût y of member cOUntries to' use the spectrumjorbit 
1 

1 

resource efficient!y and ~conomically in order ta 

ensure equitable access. While no definition of 

"equitable access" may be found in the Convention and 

the Radio Regulations, two provisos which quaIify th~ 
(,' 

term make its rneaning clear: c~untries rnay have 

equi table access only .:j.n confo,rrnity with the Radio Re~.ul'a-
, ~ 

tions; and the justification for sucb,·,acce':rs must 

be the need for, and capability to use thé,'spe,ctrbm/ 
, , ' 

orbi t resource. 

Accordingly, ,.'!,equ-i taOl,e ' acces.s "" ,does not mean 

equal access and "equal right" does not ifrip.Îy--entitIe:' 
.. <' , l ,~ 

ment to equal access. What it does mean is 'tliat aIl . 
, " 

countries have a righ t of access. Thr~uih the provi-
v ,. 

- / sions of article 33 (2 )', ITU member coun tries have , , , 

agreed to rnake this right of access' more eq-ui table, than 

it was before 1973. This is, in fact, the'raison 

-,... d'être of'artï'cle 33(2~ wb.ich is cle.ar froIn its 
1 .. 

historical.' background ... ,' The' conc~pt of "équitable 

access" was in.,trbduced primarily because of the 

dissatisfactiofl of various ITp member countries with 
r. 

the 'existing system of access to the' spectrum/o'rbit 
r 

" 

resource, i.e. first-come, first-served. According to -, 
, ' 

" 

" 

r , 
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268. 

Resolution Spa 2-1 (now 2) ,135 which forrned, the 

basis"oi article 33 (2) 136 and in Wh~'ch an "equa1 right" 

to use of,the orbit/spectrum resource was teçognized, 

~ct~l use of the rèsou~ce can start at different times 

-dependi~g on the requirements and readiness of a 

country' s technica1 facili ties'. ITU member countries, 
-

therefore, resolved ta "take aIl practical measure ta 
.. \ ( . 

realise" the use of this resource by the late-corners. 
-

This Resolu~~o~~as a further ptep towards strengthening 
'11 "'.". r,( 1 ~ ~ 

·the trend started by Recommendation No. ur (now 
" . 

Recommendation No. 700) adopted by the Extraordïnary 
, ' . 

Administrative Radio Conference for space communica-
\ ~ 

,tions' he1d in 1963.'" In this RecommÊmdation, rnember 

countries of'the ITU recognized t~at aIl ITU members 
, 

have an interest in, and right to equitable use 

of t!'l~ radio, spectrum -al1ocated to space services, . 
.. 

and recommended that the uti1ization and exp1o~tation 

, 
135. The 1979 WARC has-replaced Resolution No. Spa 2-1 

with Resolution No. (AY) 2 which contains alrnost 
identical provisions. y 

136. Mili, M., "World Administrative Radio Conference 
for the Plapning 0f the Broadcasting-Satellite '. 
Service -in Frequency Bands Il.7-12.2 GHz ,(in Regions 
2 and "3) and 11. 7-12.5 GHz (in R~gion 1) " , 
XX, Colloquium, 1977, 346, ,at 353. "See also 

"~, ,---Jasentuliyana, N. 1 "R~gulations Governing Space 
/ Telecommunication", in .:rasentuliyana,"N .. and Lee, 

--..~r:- R. S. K. (ed.) 1 Manual on S'pace Law, Vol. l, . 
, (Dobbs Ferry, 1979}, 195, at 221. 

,- . 
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, 
of such spectrurn "be subject to international agree-

ments based on principles of justicé and equity 

permitting the use and sharing of allo?ated frequency 

bands in the mutual interest of aIl nations"., The concept . ' " 
of equi ty or equi tabJ,.e access was thus' introduced wl th 

respect to ~he use or sharingof the orbit/spectrum 

resource,' and relates' to princ'ip~!3ê pf justice and 
" 

_fairness. 

.. .~ c .. 

Article }3 (2) emphasizes the obligatïon-·to use 
, ' .. ' 

'-

the orbi t/spectrurn resource "efficiently" and "economically", 
-' . 137 

but doe~ not defin~ 'these terms. J:t', is l,~ft' to' 

the disp~et,ion of each tTU' 'merUber to interpret wha,t' 1s 'î~ •• 

-
efficient and economiè. It·is -generally ass~r~ed that 

efficiency and econorny can be;:aahieved _with . the 'üsè ~f 
1 • 

the 'rnàst advanced technology. However.-, the "exP~ctat'io~ 

.' of large-scale luse of-s uèh t.e~.hn-biogy is unr~a'listiC: ," _' 

Above aIl, the provisions of ~ticle 33 (1).., tO" the 
" ,. 

effect that rnembers ·"shal.1- endeavour to apply the latest 

technical advances as saon as possible", 1~8 render..!. ' 
.. ',j 

fulfi;Llment ,o~ the oblig~tion to -use the orbit/spectpum " 

" , .' resource e-fficiently and econom.l.cally by ernploying thë 
..I! ,\ 1\ .,. 

\ ' ' 
most.,.advanç:~a technologx doubtful. It is genera!ly 
~ .........., . 

137. ,p~rrin,.op. cit., infra note 140, 16. 

138. Emphasis added. See also Radio Regulations, 1982~ 
No. 339, Article 6 (1) ~ \ .. ~., . 

.. 
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accepted'that a single'satellite system, or minimum 

nurnber of satellite systerns~ resultsin efficient and 
o 

'~co~omic'use of tne orbit and the radio ,frequencies. 139 

- , 

Tliereforè', i t is difficult. to see how the obligation 

'rmpose~>.by article 33(2~ _can be fu.lfilled,,~~ a world 

which is witI?-essing the rapid proliferation of :often 
, . 

'cbmpeting geostationary satellite.systems ~or int~r-
, ' 

national, as weIl as national radiqcommunication 

services. , Jjl 
,fi •. 

The provisions of artiole 33 (2) have'net resulted in .. 
satisfactory "equitable access" hy, alI- countries (except in 

the case- of the broadbastln-g satèlli te, service operating , 
1 _ ' 

", 'in the 12 GHz J band in Regions 1 land 3-) ."140 

. , 
139: - This' was one of. the main arguments: pùt farward by 

the ,US to rnaintain INTE,r..SAT-·as. the "single"_ 
-global system for telecoînmunications and' the reason 
why INTELSAT has been given "pridr.it.Y" to use the 
geostationary orbit and.ra~iq spectrurn over 
its member states. For details, See infra:Chapter V. 

140 ~ : Mr. perrin of the IFRB observed that the ·,,'state 
of readiness of individual cOUntries for ttie 

, utilization of the spectrum a~d the geostationary 
'" orbi twill evidently differ greatly. ,'l'hé app1iça

tion of the 'principle of 'equal rights may', with 

- ,\ 

the worldwide growth of requirements tor orbital l' 

pos~tlons and frequency assignrnents, conceivably 
lead to practical difficulties. -One may ther~fore 
foresee a probablè1 situation where the negation / 
of first come, first served' may not necessarily 
produce the,most rational'sol,ution. Accordingly~ 
some additional measures should be taken -'ta guarantee 

, in practicè for aIl countries equitable access to 
the ~eostationary orbit and the fr~guency bands 
allocated to space serv~ces'. In respo~se to this 

. ,consideration a worl~ admini~trative radio conference .. ' 

. "-.. 

. , 
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271. 

Whiie'emphasizing efficient and econo~ic use of 
.. 

the geostationary orbit, article 33(2) contains no 
, " 

provision- to ensure equity. R~solution 3 of the 1979 

WARC ealls for a conference in 1985/~7 to remedy this 

si tuation.·. 

Although intern~tional cooperJtion to ensure equitable 

use of the geostationary orbit is lacking, such cooperation 

has been sufficiently developed to ensure interferencé-

free use of the orbit. Article p5 of the Convention 

specifies the obligations incumbent upon member 

countries ta avoid harmful interference to the radio 

stations of other'members: 

1. AlI stat~ons, whatever theit purpose, 
" mus,t, be established and operatcd in' 

sueh a manner as not to cause harmful 
interference ta the radio services,or 
corrununications of other, m'e,rnbers or of 
'recognized private operating agencies, 
or of other duly' authorizec'f operating 
agencies which carry on radio, servi~e, 
and which operate in accordanee with 
the provisions of the Radio R~gulations. 

Re l'àt.ed, and supplementary to these provisions :are those 

will be eonvened to consider the possible 
approaches, inèluding planning of the spectrum, 
and the orbit, to meet the obj eeti ve of cquitable' 
aeeess" : " 1_ ' 

Perrin, F.G., "The Broadcasting-satelli te 'SerVice:. 
Freedom or Control" 1 in Eifrth-Oriented Spac~ '. 
Activities and their Legal Implications: proee~dinis 
of the Symposium held on,Oetober 15-16,' 1981, McGill 
Univ., (Montreal, 1983), 7, at 29. 

1 

,1 
1 
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" 

provided in article 6 (Nos.~41 and 342) of the Radio 

Regulations, which state: 
tt 

'341. Any nêW assignment or any change of 
frequency or other basic characteristic of 
an existing assignment shall be made' in 
such a way as to avoid causing harmful inter

., 1 1. 

'ference to services by stations US~I1g 
"frequencies assigned in accordance,,'with 
the Table of ,Frequency Allocations, in 
this chapter and th~ other ~royisibns 
of' t:hese Regulations, the chara,cterist±Çls 

'o'f'which assignments are recorded in the 
", "Màl3ter International Frequency'Register.-, 

.' 3}42. A.dmJ,nistrations of the' members 

o 

Il \. 
( 

'c , shall nQ~ assign to a station any 
freque.n9y_,~n derogation o.f èïther t;l1e 

~:. " 

T~le of Freq~ency Allocations g~vèh 
in:." this chapter 'or t}:1e other provisions,' 
of 'these Regulations, except on the 
express condition that harmfu1 ,inter
ference shall not be caused' ·to services 
carried on'by stations operating in 
acco~dance with.the provisions of the 
Convention and of thes~ Regulations. 

t • 

ACGordingly, 'the ptincip1e of the' ,avoidance of 
• .' '< 

, 0, ',.,' 141 
hannful interference is established. Even a cursory . , 

1 \ \ ... ~: \ 

reap.~ng· <?f, tl)ese ,.provisions shows that ITU ,member countr.ies 
,:, .'''.' '. ' ; , ' . 

are ob1iged ta assign new radio frequencies (aqd ',' . , ' 

consequently geostationary orbital positions) in-

o :;;uch a way that their. use will not cause hi3:rmful in;ter-
1 " 

, ference to 'those stations whose frequenoY,assignments 

, . " 

t ,"Il::.'} 

141-. 'l;'he t-erm ,"harmful in.terference n has been defined 
fn the 1973, ITu' Convention, An'n,eJ<j 2 as: "Any 
emissi,on', radiation or illduction wpich endangers 

'the f.unctio,ning of a ,radio nàvigÇltion sèrvice 
or of other' safety services, or seriously 

,degrades" obstructs or repeatedly'interrupts a' 
radiocommunication service'operàting in acéordance 

f' • with the Radio Regulat,ions." 

.' 

'0 > 

. .. ~, . , , 

. , 
,1 

, " 

,/ 
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- have alr~ady'been properly recorded by the IFRS 

in the Master Register." In other wO:Gds~, the -first 
~ • '1 • " .... j • 

,~ser of a radio frequency and a .geostationary 'orbi tal 
• .l 1 Jo~."... , , 

pos'~'ti-on has the right to that frequ~ncy ând orbital 
1 

-' ' 
1 ~ , L 

position ~ithout. harmful .interf~re~ce: heAC~ the rùle 
'.) " ' 

These'provisions also 
, ' 

ot first corne, "first seryed. , ' ,1 
" ' \1 .. 

contirm ,the fr,eedam 'of use of any 
\ 

freq~~ncy or orbital 

pos·i tian .if ,such use will" not cau:;;e harmful .ÏIiter- . 
, , 

ference ,ta th~, ~tat~ons a~ready 'operating in accor.dance . 

,with 'tPe ITU çonvention and Radio Regulations~ , 

. Avoidançe of harmful- :interferEmce is th.e most imEortant 1 

, , 

l 'e,lem~nt of the ITU' regulatory regime governing the' 
• l ' • • 

l,' spectrumjc5rbit resou;rce. 
J 1 1 , 

.' f 

'. ' " 

. \ 

Ta benefit from the·~ight of int~rnationa~ , -

prqtection against harmful ~ntei:ference, (or the right f " 

- . \ ~ , \ 

. , 

to in~erference-ftee use of the,geostàtionary' orbit) 
• .. """, 'If1/)' ~ l \ ,..... ,-

the ass~ljn'eç1 -orbitai po~itio'n ànq. the, associatèd ' 
" '" '" ~ .. ' ~ , 

'. ~à:dio freque~cy !Rust' l?,e' in conf~,~it~/ w:lth.'·the ITU ... 
" l" ~ 1 1 

Cdnventi~n and the Radio Reg~lations ~hich prescribe 
1 

'two types of, ,"r1ght vesting mechp.tIi s'ni " ,.. (a) the notifica-
JI J... 

( 1 ~ • ( '\ 

tion 'to, arid registration by t1:Ï~ $ IFRJ? ~applicable ta ~ 
,".. , l 

aIl space se~ices except thé brqadcasting IS~tellite . . . • , 1 

, < ' 

se~ic:e.) i and (b} 't~e procedure 'presc~ibed' by an 
, , , 

a pribri plan' (applïcable 'Q:n1y to the broadcasting-
. ' ~ . , 

1 satellite'servicèj-. 
. , , , 

, . 
j " " . 

, ' 
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. -

" 
2. First-Come, Firs,t-served,:" A ,Genera-l' Rule 

(1 '.. •• 

The m~in purpose. ~f orderlY,reéor~ing by the IFRB 
. ' , . . 
. (Board) of' the assigned frequèri.c1es "and geostationaty' 

" . . . 
1 o't'bi tal 'pôsi tions by countries is to establish' "the 

J , 

~ ... 1 0 

.date, purpose and ~echn~ca'l characteristics Of, each 
, > 

of th~s~ assignments ~- with a view to ~nsu.ri~g formaI 

. . 1 ' , . l,. ,f h f ,rJ.42 1nternat-1ona recOgn1tion t ereo . Inter-
" , 

'. natj,.o~al recognition j>rovides stations whose frequenciesl 
,"\ \ 1..... '. ~ , , 

positions have been properly recorded in the Master ~ . ' 
Reqister ~ith protection agàinst interference; the 

; , , ./' 

interferin~ st~tions whose fre~u~~cies/positions 

have been subsequently 'recorded must, upon reoeipt 

of advice thereof, immediately eliminate harmful 
'. 

'interferehce. 143 
" 

Befqre an administration notifie~, the Board of" 

its assigned frequency/position, it must fo11ow the' 

procequre for advance publication of information: and 

, 
. 

( 

142. Interna tional Telecormnunication Convention,,' 

143. 

. , . 
1973, Art.i.cle 10(3). , r 

'" . , 

Radio Regulations, 1982, Article 13(22) 1 (Nos. 
1559 ~nd 1560). It is required that al~'space 

"stations shali be fitted with devices to ensure 
irtmtediate cessation of fheir radio 'emissions by 
te lecommandi whenever sùch cessation is re9uired 
under the provisions of these' (Radio) '';Regulations'': 
ibid., A.,rt.îc1e 29 (1), (No. '2612>.. 

" 

ç 1 ~ 
r 

'. 

/, 
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, ;. .. 

çoordination, a'S p"r~scribed in article,.li of the Ra,dio 

Regulations .. . "TJ+e purpose ~f. the a~yanç:e ~nformation 

'E?rocedure is to~ bring to light,', in the very early . 

:stages of planning, any major system incompatibilitie~, . , 

utilizi~'g relatively .s;imple meth~ds ~f' ~~~c~l:ati~n ... 14{' 

,The coordination procedure is to ensure system 
~I ". .... 

. c'o'mpatibili ty ,: during the period a geosta tionélry 

~atellite system is being planned, cfnd th,at us~ of a 

geostationary satellite may not cause interference 

to other s~+vices or be subject to stich interference. 

The very detailed technical information and ~rite~ia 

.incorporated in Appendix 29, of th~'Radio Reg~lations14~ 
~ ,/" .. 

~I / ... 

and develop~d by the ceIR in its Recommendations 
',-

could be used to resolve difficulties dur~ng the' 

coordination procedure. , 'fhe' ëissistancë ,of ~ the ~IB6ard 
. • "i 

could'also:be sought to resolve the differ~nee~. 
, ", •• ', ,<, \ 

However, c~ordination p+",Ocedure' is p~imarily a', 

~tt~r of bi~a~eral négotiation,bet~een the concerned 

~âdministrations. While the latter are expected' to . ' 
, 

negotiate in good faith, there is nb'legal obliga~ion 

: 1 

1'44. DuCharme, E. D'. et al., "The Çienesis of the 1985/87 
ITU World"Administrative Radio Conference on the 
Use' of the' GeQstationary Satellite Orbi t and the 
Planning àf Space Services Utilizing i t", VII, " 
A • A . S : L. l , 1-982, 261, a t 2 '10 . , : 

, , 

145. Raçiio Regulat±pns, 1982, Appendix .29: "Method,of 
..... C'alculati.on for Deterrnining if Coordination is ' 

Required Between Geostationary-sàtellite, Networks ' 
Sharing the Sarne Frequency, Bands Il • 

Î 

" 

. , 

,1 

" 
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on, the part of· the admin~stration, ~hose services-are 

~xpected ~o be advers~1y affected, to' change the 

te'chnical ch~racteristic.s of ï:ts existing sta'tions or 
~~ . .., 

,t~ ~ake effort~_, '~o acéomm~date the ,new :geostationary 

satellite systems. Stïccessful coordination does" 

however, facilitate toe notificatio~ and registration 

146 procedure. 

When an adm±n~stration wants to use a new frequéncy 

and~-an associated, Çfeost,ationary orbital ~osition, 

. or wa~ts to make, a cha~ge 'in an .assignmen,t already'-
l ' ' 

, record~d ,in the ,Master. Registe,r, i t must notify the 
, -

, .. IFRB, ilf· (a) it d~sire~ to obtain internationa;I. 
, -

protection 'âgainst harmful interference; or '(b) the 
. , 

assigned f~equency,and,the àssociated posîtion are going 

'to pe used for ~nternatidnal services; or' (c): thè use 
" . 

of the' fr'equen'cy Ipo.si tion concernèd is liabl~ to .cause 

harmful int'erference to: any se'rvice of another, administra": 
( ., 

~io~. 1'47 :Such notices, ,wh.ich must contain the relevant ' 
, 

. info;mation including, at 1east, the basic characterist{cs, 
, ' 

specified in Appendix 3 of the Radio Regulations, 
." ~ , - -! 

'ari: ,published by"the Board in its weekly circular withïn, 
, , , 

a period'of fo~ty. days aiter their r~éeipt.148 The 

14,6.' .I~id., Artiçle,1'3 (13 and· 14) , Nç:>S. 1520 ta 1532 •. 

. 147.' Ibid.,'NOS. 148'8 ta 1491"angA.13.1. 

" 14;8. Ibid. ,,' 'Nos. 1498, and 1499. 

" h 
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Board examines each notice with respect to (a) ibs 

-conf9rmity with the ITU Convention, the 'Table of' 

Freq;uency Allocat;ions and the other p~ovisiQns, of ,the' 

R d , 'R' l t" 149 a l.p ~gu a l.qns; (b) its confor.mity with the pro~~-

, , '1 t' t ' t "f: t' d"" 150 s~on,s re a ~ng 0 pre-no ~ ~ca ~on, co~r ~nat~on; 

" 

.. • t 0 t. 

and ,(c) 'theOprobabi1ity of harmfu1 inte;rference when 

the coordinati9n has not been successfu}ly ~ffected.151' 

If the Board finds an aS,signment notice' cUl)favourab1e 

as to ~ts conformity with the Conv:entien 'and th~ Radio 
, , 

~egu1at~ons, and if the submitting administration 
,~, 

, , 

agrees te ~se the notified orbital pOsition/frequeqcy 
\ '1 0 'r 

/ , " ',',,' 152 " " 
pn ~ bas~s.of non-~nterference, t~e concerned pos~t1on/' 

frequ'ncy' ~i~l be ;re;or;ded in the Master R~~'i~te;, 153'" {' 

on the Un4ers;tanding' tJ?,at if i~terferenèe is ,caus,ed 

to à~hér/sta~i6~s ~pérati~g~in aécor~ance'with the 

ITU COI].vention 
,-> 

Ei!limi~\t:e tp.at 
1 
1 

.' 

. '-, ~ , 

and the Radio Regulations," it shal'l; 
, ' ' .. ' 154 

interferepce; 
/ , 

, , 

, 1 

Wherè ,the Boarp ,finds' the ass~gnment notiGe'f~vourâble< 

(with respéct ~o ibs' co~formity with, thè Cbnyentiop, and 

'1" 

. 149. 

,150. 

.151. 

.152. 

153,. 

i54. 

; , ~ 
" \ 

" 1 
" ' ~ 

Ibid.,· No. '15'03.: 
--...- 1 <. 

- Ibid. fi Nos. 150 4, an~ ~50 5,. 

""Ibid ~, Nos. 1506 to -1512. \ .' ~ 

Ibid., irti'c,lep 13 (i3) and 6,(4). 

Ibid. l' A;'tic1e' 1-3 cl3) , 'Nos; lSjo-1524. " 

IbiAd-.,' Article ':,13 (~2'l:( Na'. 156,0 ~ o' .. 

, , 

, " 

" 

, , 

0, 

, , 

u" 

, , 
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278. 
o 

the Radio Regulations, and coordination procedure 
, , 

" requir~d under article Il C?f the Radio Regulations~ 

it shall r€cord th~ assig~ent in the, Master Register. 

Howe~er, if the Board's findirtg' is unfavourable 

,because coordination prod~dur~ has not been complied 
o 

with, ~t shall, if 50 requested, effect Goordination. , , . 
, . 

If the Board is' ei ther npt" approached or has failed 
- 0 , ' . 

,in securing successful coordi'!lation, it shall retu~ 

tbe notice to the notifying' administration<wi th its 
, " (;1 r 

" ' 
vie~s on the,possibility of succéssful coorqination. 

, ' , 

When theonotifying administration resubmits the notice 

to the, Bo.ard ins;isting t~at it should pe reconsidered, 
" D , 

0' , 

'~nd when ',the Boa.~d' s findings are ,stîll unfavourable 

with respect 1:;0; conf6rrni.ty wit'ri the fi:oordinat'ion 
, , 

" 'p~ocedure ~ the assignment sh'all b~, reqorded in the. 

Ma'ster Register "if the Board, is info~'n1f:~d, that the new 
o ' , 

assignment has' be~n i~ ,use together,',with th'~ , , c ' ~, . 
frequency assignment, to, the stat:iol} which w.as the basis 
• • ( ~ '" e;, # 

G 0 0 , • {) 1 

for thé unfavourable'finding,for at least four months, 

witl?0ut 'any ~omplaint' or" '~annful interf~ren~~{.·lr155 
"0 • 

Tl1e sarne provision "applies to notice of "a, position/ 
~,o' ~ ~ 

"fr'eqÙ~nc~ c3:s~ig:i1rdèrit"~hich has been found favourable . , 
o , 

by· tn!=! Board but whose use will, ,in th~ Board' s 

9pi~i.on, cause harm:!=u~ interference to 'the already 

recorded 'frequencies. 
, " 

() 

, 
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Thus, it may' be-concluded that firstly, coordina

_. tJ..Q,n is not a must f,or an assignment of orbital posi

tion and radio frequençy"to be recorded in the Master 

, .~egister and to be entitled'to international recogni-
\ ' ~ v 

tion (~~oteètion ~gainst h~r.mful interference from 

subsequ~ntly recor4ed statiop~) '. Secon'!-ly, if an 
-

assignment is not in conformity with the Convention 
A 

and ~e Radio Regulations,' the, notifying country, may 

still h~ye it recorded in the Master Register, but 
, , 

its use -~ust bë 'on: a non-interference basis P In suc~ 

cases, the IPRB is not empowered to reject a notice 
'. 

or preven~ an~assignment from being recorded in the 

Master -R~gister. To be ~htitled to t~e right of 

internat-ional p.rot:eètion' 'against harmful interference, 
," "{ 

H: is, of co'ùrse, essential .that the, f3.ssigned orbital 
'" 

position, and radio frequency' üi properlyrecorded by 
1 ft _! , 

.-, '. 

the Board. 
.. _ r, .... 

,--" 

, 
3. A priori Plan: An ExpeI?;tioI!,' ' " 

I-TU- memb'er countries ~a~ ,cqnclude agree~ents among 

themselves,with respect ta guaranteeing access top 

and Lnterference~free use of the.orbit/spectrum 

, ' ;e~~:~~~~~' ,"-: ~his" pro'cea'ti,:;;e~"~'~ 'called a p~iori planning. -- , 

'-'T~e 1977 ~è~~s _ in its Finâl~. Act~: adapted a plein .. .:, ,{ ~ , ..... ~ .... 

and other ~el~ted provisions which are now incorporated 
• _ , v \ .. 

in the·1982 Radio RegUlations as ~ppendix 30. this 

, ., 
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. ,' 
deals Owi t-h broaacastin:g satel'li te service (BSS) - ~ " 

operating- ;in the/12 ,GHz, band, i. e' ... : frequency bands 
., . '\~ '. ',':, '"', ~ ,: ,~ 

11.7 -:- 12.5 GHz>ü1 IeRegion·ï"and,li.7-12.2 GHz in ..... , 
_ r .,.. 

Region, 3.. II].,: addLtiorl to the ",plan for BSS, 
, ~,,~ 'r J. ': : 

~ppendix ~ 3Ô- a].;s,o,'·cpntalns--, provisions fo~ coordination; 
, ~,', " ,. , lb 

notifiéation to~and' règistrat~o~ by the IFRB of frequency/ 
,.' ~,. --

- .,. - -~ 

orbi taJ. '''posi tion' aS.s±.grunents for ather ~p'ace ~nd 
, • " " , ~ , "Qj 

terrestr;ial radiecommunicationr se~vic'es ~hich share 

the '12 GHz band in,Regions 1 ~nd 3. 

;II , - .;: , 

If an administration, in Regions 1 and 3, wants 
~ , 

Qto use apy_r~Qi~ frequency and.assoc~ated geo~tatio~ary 
, 

orbi tal posi t;i.on for i ts BSS, i t must fti1e a' not,i~'e lS:0 
, , 

that effect with the IFRB. The Board exarnines,each 

notice with respect to its .conformity wi-th the 'ITÔ 
" ....... w - \ ~ \ tly ~ ... 

Convention and t~e Radio Regulations inciuding the plan. 

If .the Board's findings are favoQrable it shall record 

the' notlfièd 

. ~. '156 
Regl.s\ter. 

f~eê,IuencY/.orl'Sital, posit;i.on in th,e Master 
.. \ - j - ... 

, , 

, y 

: Howev.er, if 'Elie B?ar~ 1 s ·findiI.1g~ are 
.: 

unfavourable' i t s'hall return the notice to the 
......... ' , -

notifying-adm~nistration.with the reasons for its 

findi~gs and recommendations. 
\ _. • 1 

If the Board,f~nds 

. ' ... ' the modified notice favourab1e, then it shall record 

. \0-

't " .. 
r 

il 
~ SJ" 

156. Ibid." Appendix ~Ol Article 5.2.3. 
.....,--1-

-- --. ---, 

" 

1.) 

~ 

!l , 
. , 
-.' 

.D' 

\ Q 
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'. 157 it in the Master Reg~ster. Hqwever, if the 
< 

findings of the Board 'still remain unfa~ourable, 

the notifying a~inistration is obliged not to use' 

,that fr~quency '~n~ orbit~l 'position.158 S~milarly, ~ 
the administrations -in Regions, 1 and 3 are obliged to 

'follow tne coordination, notification and the registra

tion procedure if they want to use apy radio f~equency 

(in the 12 ,GHz band) for their terrestrial and space , " 

seJ:ivices (other than the BSS) .159. " If' coordination, 

~otitication and registration procedure is not success~' 
() 

~ 

fu~ly completed; the assigned radio frequency; and 
\: 

associated orbital position wherever relevant, cannot . 
b d d .' th t R' 160 e recor e ~n e Mas er eg~ster. 

, ~ 
Q ~ 

f 

~57. ~., Articles c 5.2.4. and 5.2.9. 

" . 158. ' Ibid., Art,icle 5. 2 .6 •. 
'. 

\ , 159 .. Ibid., A~ticle 6 (Coordination, Notification and 
, . 0: ReCo.rding ln the Master' International Frequency , 

. Register of"Frequency Assignmen'ts of Terrestrial ' 
Stations Affecting'Broadc~sting-~atellite Frequency 
Assignments in tne' Bands ~1.7 ~ 12.2 GHz in Regions 
2 'and 3 ~nd 11~7'- !2.5 GHz i~ Region~l) and 
Article' 7 .(Pre1iminary Procedures,. Notification 

Jand Recordirg in the Mas~èr'International Frequency 
Reg~ster of F~equêncy ,Assign~ents to Stations 
in ~be Fixed-Satellite Service in the Frequency 

., Band Il. 7 :- 12 '. 2 GHz in Reg içm ~, wh en Br~quency " 
~ssignme~ts ta Broadpast~ng-Sate11ite Stations 
in ACCQrdance with the Plah, are Involved) . 

.. ".. t 

160 •. Ibid., Ar'ticles 6.3.32 and 7.4.8 .. 2. ' 
, -

J , 

. \ . 

, . 
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li> 

The provisions of Appendix 30 are an exception 

to the general rule of first come, first served., The 

importance o~ the datè of notification is Il:relevant 
, , 

for the determination of the rights of countries 'with 

respect to 'the use of this resourc~.161 This is so 

because the plan ~ontains t~e specifie number of 
, , 

fr~quencies and orbital position to whieh a country is 

'. - ./, 

~r "J" 

entitled and is obliged to use under specified technical-, 
, '. 

parameters. ~hê concurrence of the Board i5 a pre- , 
1 , ' 

, requisi te' for the recording of assignments under the 
.', " :162 

provisions of Appendix 3'0. Countries which have 

ratified the plan are obLiged not to ~se any frequency/ 

position - for which provisions have been made' in 
(" 

,(0 Appendix 30 - in derogatio~ of these provisio;ns not 

" 

even on a non-interference basis. In accordance with 

article' 4 of Appendix 30, if'an admi~istration wishes 

to use 'a frequency/orbital positionL~hîch did ~ot 
, ' 

reeeive a fa~ourable finding from the Board, it can 

dO,so'only for a specified period, and in agreement 
I, 

with the affected administrations. In such cases, 

an administration is not entitled,"to justify the 
" 

contin\led use of the frequÊmcy (as well,'as the orbital ...... 

,. , ' 

position) beyond the p~riod sfPeé~fied. _~n'less 'it obtains 
"' 163 the agreement of, the aaininistration (s) concerned." , 

t. 

16.L tI'bid. , Article '5.2.2. 
-

16.2. Ibid. , Article 5.2.6. 
~ . 

163. Ibid. . 
1 ~ Il \1 

, 

'" 

./ " 

" 

o •• 
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, , , 
J • 

R l t , N 50",-,164 h' h l l, d . , eso u ~on o. _ W 1C rep ace _Reso~ut1o~ 

" . 
No. Spa 2-2 of the' 1971.W1}.RC,-ST, z::equires' the establish~ '. 

ment of international agreemènts· and associat~d ~lans . , ' 
• f , 

for broadcastirig-satellite.'service in aIl the frequency 

bands allocated for this service. S'ince no other plan " 
' . . ' 

has 50 far bee,n adopted and since there are na provisions 

in the Radio R.egui~tion~ con~erning, the procedure for .,. 

notification and registration of assig~ents fci! broadcast

l~g-satellite service, an interlm procedure h~d to bé 

est'ablished in orde~ t;o èffect notification' and 
1 0(".. ( 1 ~ 1 .... f " ... • 

registration-of frequency assïgnments pending 
o 

conclusion of the en~ision~d plans. 'Resolution No. 

33,165 which replaced Resolution NQ. Spa 2~3 of the 

WARC-ST, specifies such procedure for broadcasting-< 

, r 

164. Radio Re,gulâtions, 19à2, Resolution No.' 507 
"Relating to the' Establishinent of Agreements 
and Associated Plans fp~ the Broadcasting
Satellite Service", resolved that "stations in 

'the Broadcasting-satellite shall be established 
and operated in accordance witli agreements and 
associated plans·adopted 8y world or regional 
administrative conferences, as <the case may be" 
(emphasis àdded) • 

. , 

165. Ibid., Resolution No. 33 IIRelating to the Bringing 
into ~e of Space Stations in the ~roadcasting
Satellite Service, Prior to the Entry' into Force 
of Agreements and Associated Plans for the 
Broadcasting-Satellite Service" resolved that, , 
"excèpt in those cases where agreements and 
associated plans for the proadcasting-satellite 
service hàve beén established,àhd have entered 
into- force Il , the procedux;e prescribed by this 
Resolution "shall be applied" (emphasis added). J 

,-

, 
~- - - --

f r 

, , 
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( 

!satellite ~ervice except in cases wher~ agreement has 
, 

already been' re:él-ched'. ,These prov:ls'îons are ,similar ·to . ~ ~ , 
. ~ . . 

those of 'articles lÎ and 13 of 'the 'Radio, Re ulations. 
, . ....". " 

and use-of the geostati:onary o~bi t _and radio spèctrum ;f.o,r 
" 

, , , ~, l , 

the br-oadéi::asting-sate11i t~ servicè .in 'aIr' the' ' " 
r ' _ "'. . - .. 'i:: - r ~ 

al1c:c~ted- ~rèquency,.hand~ (except ~the~ 12,f,GH'z 'ba~d) 
for this sèrvï:çe' on the basis of first ~come, ,first served. 

, , 
1 • • 1 

It i~/dïfticult ~9,?peçu~at~ on the nature of ,the 
, \~ .. .., , , .. ~ 

futu';e P1a~S'. but i t' is ,~to b~ ,n,oted that, thé 'provisions 
" t '" • , I~' l t . ' 

... "" .. \. . . \ . . ': 
of Appe!ldix 30, .are ,e?Cpress1y dee1ared~ t? be ,a wor1d 

'. , 
, agreement (and associated'pla~) as ~equired by 

• 1 .. ' • 00 ,.. 1 ~,' ~ _ - _ ' 

( , .,: 166 " " 
. Resolution No. 501. ' , Thus, they may, be' "irivoke.d 

• ,r 
r 

1?i SOfie cO:Uhtries at the forthcoming 1985 Sp~ce WARC 

, to ~erve B,p a:'ptece-dent for other, plans foi ,broad-
" ,. \ ".: : . . , 

ê:à-sting-sate-lli te service or! even for aIl space , .', ~ 

ser",i ee.s. ' ' . 

, , 

4 

4. Ëfficie'nt and Economie Use 
, , 

l , 

'.' To 'achteve efficieney in the use o,f t'he ,orbit-l, 
i • 

, , 

-., ,[ tI 

-sp~ctrum ~~sourcev thére is provision in .th~~Radio 

Regulations for "the review, modification and cknéella-

>! "t'ion of' entr;i.es in the MastelL -Register by, the IFRB 
, ~ ~ , "'., 

',' 

166. Radio Regulations, 1982, Appendix, 30, Article 13. 
)' , '« $' .. ~. ... • • r- ~ 

- \.:~ , f' :', ~ .. ~ 
, ' " 

, , 
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under certain ciréums't!.ances.' Registered orbitaL' posi-: 
, ' , . ~ 

-". -'1 J ' 

o tians' and radio "fre(:I-uenc1.es {"hich ar~ not' actually 
~.. 1 ... ~ 

utilized inhibi t t~e.i,.F use j)y other countries ~ The '\ 
, ,.... '" -

IFRB 'is, therefore(-~egpired to take 
\ \~ 

\ , 

hoarding by ITU 'meJnb~r cc5'untries.' 

steps to avoid 

" 

.,. 
Article 13 (section VI) of the :..Radio, Regu!'a cians 

requires the IFRB', at .j.ntervals not exceeding two 
-' , 

years, to req~est confirmatiom from the admipistratipn 
(" 1 

in whose néU)le an orbI tal pasi tion 'and r~adio f-requency :-
.. ~ 

is recorded' in the Master Regü)b:~r whether ~hat, -àdm-fn.i,.s"t;ra- .' 

tian uses, - and will continue to use, '-re'gularly, t~he 
- .. 

rec0rded frequencyjposit~on in accorda~ce with its 
, 

recorded characte~istics.167 _ On tb~ other hànd, iï , 

an administration suspends the use of'its recorderl 
. ' 

frequencyjorbital position for a period of eighteen 
, J, 

mon~hs,' it is obliged to ïnform ,the Board, within that 

period, about the date on which the use was suspended, 

and of the dat~ on ~hich it iS,to be , , brought'back into 

, 168 
regular use . In such cases, the Board ~ay, of Jts 

own accord, also make i~quiries from tHe administration 

concerned. ~~ 9 
.. •• 1 )0 ~ 

If th.e admlDlstrat.1.on does not reply .' , . 

wi thin six months 'of the date of the Board' s inqui,ry ( 
" 

167. 'Radio ~egulations, 1982, Ar-t.i.cle 13; No., 15,69. 
, ' 

168. Ibid.; No. 1570. • 1 

169. Ibid. l'jo. 1571/ 

" 
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.. • Il 

or if the reply does not confit,m that the ~ecorded 

frequency.!position will be br,ought back in1;o xèg~ll~r,: 

use wlthin the six month time limit, the Board shall 

app~y a' mark against that as'signment in the Master 

Register. Thereaft'er', that recorded assignment shal'l 
,\ \, '"', 

be considered to,~e out of ,regular use for, two yeat's,,~'and, , .. 

it shall not be taken into accoun~ for,thè purpo~es 

of the examination of new frequency/p6sit:lon assign-
, , 

(ments by the Boar~ wi~h respect to their conformi ty 1 

and the possibi1ity 6f'harmful interference to the , . 
~ , 'd'" 170 prevlously recorde ass~gnments. 

\ 
~n other words, 

th'e recorded .assi'g~m~rits ?f frequ'enciès ',and' posi tions, 

which have' been out of' regu'lar use for, two yeàrs, 

a:r;e not ent:i:tled to protection against har:mfu1 inter-

ferenée frQm subsequently recotded assign~ents and, 

thetefor~1 cannot preempt the recording of tne 

later assignments. 

Each -administration is, ohl,iged to 'i,nform, the, ' 
, ' 

/ . . , ' 

Board about:,t,he permanent disco~tinuati<?n .. of use 

of thë, recorded assignm~nt· o,f a fre'iluenè"y /posi tion, 

wi t'hin a period of three months of s·l.?-ëh discontinuatiotI. 

011 receiving such .~nforma~_io~., the, ~oa,rç: 'rëmoves, that 

entry frQrn'the Master ~egis~t~r:171 The:BoarcLJs also 
" ' 

" 

170: Ibiid.'".NOS. '1572 and'1513. 

'171.'.Ibid., No. 1513. 
"--:----

.' . 

\ 

, ' 

. , 

" 

" ' 

j 
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( 
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J"i 

entitled "to cancel or. modify'.a recorded assi'gr1merit, if . ... ' " - . 
it appears tô,the Board from the {nférma~ion available 

l' ..' "... • - - • ~"'" 

to it, that-,'a re;o~~leà frequency!orbita1 positio~ has 
~ .. . .~ , ,\ '-' 

< , ... ~ 

bein<j'used in accordance 'wi th the basic' characterü~tics ' "," 
.., \ 1..,.... • ' ~ "'. , 

- .. ', ' 172,' , 
natlflrd tO,the Board. " HoweV?ri ~efore éancelli~g'-

~ or,~hangi~g an entry, the Board:must consult ~he 

, < 

c.9ncerned -,aèlmi":list:r:atio~ and takè only' such ;ctio~ 
\ ~ - ~ .' 1 '" ~ 

as is agreect upon with.that 'administratio~.' ,I~ this 

J 

case, if, ~n' admi-rÙstration fail,s to ,supp1y to the Board 
, , 

pêrtinent'or're1évant information within three months 
• :" ,_ r 

fram trie date of the 'in'quiry, 'the Boa'rd sha1i make 
, '-

-"suitab1e,entries" in the Remarks'Cqlumn of the Master 

. 173 Reglster-. ,IIS'uitab1e' entries" merely ipdicàte the 
, " ' 1 

situation, but d~ not'cancel or modify ~h~ ~ntry. 

5. Nature of, Acquired Rights ' 

(i) Right ta "use" and. -"not to own" 

-
lt is general~y ac~ep~ed that a country has the 

right' ta use (not to own) 'the ,geo~tationa:i:'Y orbita'l 
, , 

.. , • 1 d d" 174 posi tions', aJ;ld radlo ~reguencles recor e ln l ts name, 

172. Ibid., No. ,1574. 

173~ Ibrd.~ No. 1575. 

174. Leive, 'D.M. l ,IIRegulating the' Use 'of trie Radio Sp~ctrumfl, 
·5 Stanford J,Q1)rnal of Interna~ion"tJ.: 'St~dies l, 1970,' " 
2l, at 35. 1 

, ') 

,.. 

.' -, 
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. , 
hut this does nol imply national.prqpertt rights. 

. , 

on a ~ir'st corne, 'fi'rst served ba's:Lq ~- ,as weIl :as Qn the' 
, -

, /0 

... ".\t "" • 

; 

basis of an a priori plan a~proach. It has been ~ointe~ 

" 

'Q • 

1 

. ::; ~ 

out, in' the FCCÎ~ SecQnd N~tic~.of ,Inquiry that 
p -",' 

'the rights of interference-free 0Eera
tion of sate~lite systems, 'as determined 
by an allotment approach, (does not) 
include national property rrghts. 
The allotment approach has ~s- its purp9se 
bhe avoidance of harrnful inteç~erençe 'to 
stations operated in confor,mity~ith , 
an allotmeht plan. No ITU plan, be it,of 
the terrestrlal or spa~~,variety, has : 
to-date, explic;itly conveyed property 
~ights~ in orbit or·spectrum. 175 . 

, • ~ • ..'l t 

... " 1 ... 

, The provisions,o~, thé Radio Regulations ~ealing with 

the ~ey~ew,' ~odification and 'canpellation,?~, e.n'~ries 
, 

in the.Master Register also seem t~ empQasîze tbe 
1 • ' t 

'right ,of every, country to use .,~~~"drbit/spec~rum 

" re,source ,and once' a . ?,,:rticu:i~r orbt tal po~i tion/radio' 
. ' 

frequency has beenorecorded ,~n the' Maste: Re~~s~er 
• l' 

• 1 • .J p 

to: use it r:eguJ,àrly. 'pt~e':cwï.se it should- be c{incelled 
.. ... A 1 

'to all'ow oith'e,rs to use i t. -
" 

, . 
u , , . ,""'. 

(~~), Right to use perpetua·lly·· 
'. 

, \ 

use a par,tic\Ilar orbital posi tiOn/assqciated radio 

175'0 

~ .. ' 4 

, ; 

FCC, sèë~6Q.d ~Ptice- of 'Inquiry,. -Generai Dpck~t, 
No: 80-7,4i]~', {J'une ,1/ 1982) l '11. See also 
ibid., Arp n5ix B. " 
-_\." -'" 

_ l " 

, ' . 

" 

, ' 

." 

" 

, ,. 

,- . 
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< ,( , 

~requency 1 the .pottfying administratio.r1 is,'" enti tled 

to_, use it continuo'usly W'ithout any ti!TIe. limitat{bn, 
: .. l ,~ ..... .. ~ .. 

if no bas id characteristics' are changed,: Thus., " ft is 

in ,f'àct ~a right t~ perpetuàl use. T~e' i979 '~ARC 
• ~ t ~ .. ~ ~ 1 t 

, , . 
considered;tha~ lirnlting the-period o~ validity of 

.' , 
... 

f.r:.eq~ency assignments to space statioÏ1''s usin,g the geo-
, 

stationary-satellite orbit could promqte ra~lonal and 
• l , , 

j 

efficient use. It therefore introdu~ed, in Resolution 

" .. ' 

No. 4, provisions to the effect that radio frequency 
.' .... _.J.. , ~ 

and geqst~tionary orbitai positions asslgnment to a 
_ l • 176 1 

space statlon, j' '''sha~l ,be deemed de'f~ni tely oiscontinueÇl 

~fter the expiry of.the:period of~operation'shown on' 

th~ assign~~nt notice. IV 

'that fb~ which the concerned 't k l77 l e-networ 
, 

was des..i::gned. At the end of such eriod, the Board 

mus-e invite the n:otifying, àclminist, atio'!l to t'ak~ steps 
, \. 

: J to cancé~ the assignrnent. ' If 'it ~oes not recelvé' any' 
• t ,~ • ~, \ ~ 

" '~eply within three rnonths following thé expiry af the 

" 

. ,.' " \ 

176': "The expression ~ spacè st'ati'On.t may apply to ~9r~ . 
. , th~a.n ~ne ~a..t~li,i te 'provtded' khat only :01)e s,atelli te 

, is .in opera'tion a_t a;ny~ pa,r:ticular moment and that ,',' 
t'he statlons installed on! -board successive ' 

171. 

satelli tes h~ve' ïdentica'l Basic chàracteristics": 
ibid., Resolution No: 4# resolves 1.1. ,fn. 
_ t ( ~ f ~-

- , , 

"Satellite Network", as defined.in,the 1982 Radio 
Regl:llat.i:ons (Nô. 106) rnean,s a ,"sate'.l'lïte system 
'or a p'art of a sj:lteIli te :system' cOlù;fs,ting of . 
. only one s?telli te and, the ope.;r-ating" earth 
stations. " . 

'. 

" 

" 

) .... ~ 

, 1 



" , " 

, ,~~ -

" , ! ' . .{, . 

' .. " 

\ ,~ 
~~ 

,,' 

~; . 

'. 

,-

, -, 

.' 
. ' , 

, , 

-' 
" \ "" 

~, 

290. 
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f p~iio~ o'f op~r~tio~" t~el_,B.?arq shall"insert' a symbol 
1 - " .. ... . ~ \ \ 

ip tli.e Rernarks 'Ca-lunm,; :t:hat·. thè ass~gnm~rit ois nat: in 
• " - -.. \ _ _,' t '1 

c?nfo~i~y' W.l. th, Rè.solutip~ !!Io:. ,4.' _:H.é;>w~ve'r r if the ' " 
~ , " , l, ' • ....'" - ~ j .... ~ l' r " j "l 

nbtifying àçministration wish'es, ·f.9' ~~fé'nd the pei"iod " 
• ..... L I~~ .. .. ,~ 

" ( ~'~ • 1 ~ - -

of opera1:ion 'of' i t's"_~,ssi'gnmell:ts " i t" mus,t it~!()rm th~ 
,;,._ _,,,, - ~ ~ ,". • - l', '1 .. 

É~ard .ai; least thre~ years he-fore .th~,'èxI?l.rY of ~ the -

r+corded p~riod o~o _~pe~at~on,' :,~~~ ~ll '~h~" o~ti1~r -~asic :' 
#' • _~~ r- ~ \ :- ~ 1 1 -.. "_ 

cfuaracteristics of 'that assignment mu'st
O

, :r:emain UIfchanged. 
! .. \.. 1 .. r • 

~'aqministrati~n can even r-etain the same or~ital 
:l e ." 1 - 1.. .... 
, l ..... \ .. 

PPsition/frequency f~r new satellit~s wfth' d~ff~r~nt 
l " 4 - ~ .. <Ç" • ~ 1 • 

t~chnical ,chara.-cteristics 1 i,f' the concerned a~nistr.a~:, 

. , 

1· 

, ' 
l ' , " 0 

t~on in! tiates , coordina,t.lôn,' a's' required under' ar~i91e _- '11 '." 0'" 

" '. 0t the, Radio Regul:"t~OllS, a~d t1ie B_o~r~ : ~"-f~n4j.n9',;' ar~.- ' . ,,' 

f~vourable with respect "to its c'ontorn'tity: with 'the !TU, 

cpnv~tion' arid ~a~io ~eguJ:a:i~~s '~~rtd: ~~ :ne~ "~a:~ei~ite, ," 0,:. , ' 
1 ( ,~ ~- ~, 1 1 

W~ll: n~t inc~êase the ',prObabil{ ty Of' intèrf~~~nc~ th' "'.. 
~ \ ,0 0 ~ , 

the etetriment qf 0 a frequé~cy àssigrunen't al ready , recordèd,' : 
... ~ l, '~ • , 

'- . 
'ih ~he. Ma~ter Register. 

~ 

If an administration ·w:ishe.s 
. , . 

tb contïnue the use of its r.ecarded assignmé'r;,ts it may 
i Il ' l""'- " , , , 

do so with the ,oonçurrénce of thè Board. 'Resolution . 
\ ' . 

Nb'. 4, therefor~, sJ.mply att'emPt~ to lirni t the' p~riood 
~ -~ (' " 

or va l idTt y 'of assignments -of ,those admi~ist.rati9ns 
1 .' ' • 
l ' 

w~ich, in fact, do not want 'ta use their recorded . . 
assignment~ beybnd' th~ir or~ina~ly speçifieç,pe~iod 

- \ • 1 1 - 1_ 

1 

of· operation. 
,; , " 

,1 
, "-. 

• _, • f 



, 
, , 

\ . 1·', 

, " 

, / . , 

( 

" 

- , 

1 ~. i ( 

'T~e 198~ Spaqe WARC' has'been invited to take 

'<?o~niza~ce of :the in:itia,l' results of the ,applipation 

0f this.'Resol~tioh-'. !Io~~ver/si~ce its pro~isions 
.' 

~ould: be bperative' for' only a short "peri9d of time' 
, -

(f,rom Jl,lly l, T98p- to the :time ,the 1985 ~A.RC is' 

, " 

'éonvened) and are' unabie' t~ impose, any definite ':îimita-: 
",,". #- f J ~ ... 

tion on the va~idity of ,thè' recorded ~ssl~nrnentsi it"is 
1 t " -.) \' 

1 c '". 

c;1if:fi'cult 'ta imag~ne that any viable results will emerge 

"wh~ch c9,uld serve: as ~'g~ide or'basis'fo+ th~ ~d0ption 
, 

,of mbre ,rigorous' provisions. ' -Wh~le', this . pr6cedure 
, ~ , . 

, . 
w~~ iht~~du~ed, on, ·an experi~erit:çtl ba~is 

• 1 ~" _ 

of'gainin~'e~perience,'botbing'seems ~o 
, , " 1.. 

. 
for ;the purpose-
, , 

haVE; ch~ng~d 0 

...... ) .. 

'ô ' 
':0 " r , 

'l'hé 1977 'P14n" ,O~ tJ:1e otheli hapd, ~~pressly 

, 
, 1 

. , 

" 

'p~6vides that i t has b~en aesig~led to Il'f,eet the ."resruirè...: ,0 a 

ments of: the: con~erned countries 'fqr' a p~riod' b{ fifteen 

" . years', commenlZing' January '1-, 1979,. ' Th±$ could be 
~ \' ,. . ~ , . ' 

-,' .', ;t78 
1 re~.:!:-sed·by a competent WARC. .. 'l'he pro\v~!3io:ns, are 

" " fJ ù • 

evidence of th~ fact that rigq.ts 'aë~uLre's 'l;ll1;der t~e " 0 

,- , 

1977 Plan, unlike tnose- under the general rule, ar~ 
, 

npt -p~rpetua:l' but are limi tecf in time.' 
Q -, 

-------::.ç~--- -, 

178., Raà.o.. ;Rec:rulati~ns 1 1982, ~·PP.érid~x ;?o t~ 'A~ticle 16., 

, , . " \ ' 
_ Vo 

Q -

" 

.' c 

" , 

:, ( 
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,~ 

(iii) Right to Sell or,Barter a G~ostai!ionary , , 
, ' "Slot" 

IJ IJ 

,'" 

Accoirding tO,the gener'al rule,. the tight to use 
,. , 

a p~rticular recorded positfon/frequency is not trans~ 
. , c: '. 17,9 
ferable' to another cpUtltry. Howevei,' Once a country, 

under an a priori plan, acquires radio frequencies or 

"' g~osta tionary "slots ",' which i t does not;_ lJse . or has 

,no plans to use,. it may be tempted ta sell ·or barter 

. ,,' su~h s'lots in exchange for benefits. The ,question 

arises as. to wh'ether
O 

thip i,s 'allowed under, the presently 
J.J \3" 

app'lic:aÏ:>le' règ~ràtions? Under the provisions of the 
.. ' 

Plan incorporatedoin Appendix 30 of the Radi@ Regula-
" . 

. tians (the 1~77, PLan), .the use of any orbital position 
1 r' V 

a~d associated radio 'frequency must he in,accordance 
l "J ... ~ 

~~i,th the, P:-?-n" otherwi~e i t may not b~ us.ed by a~y 

admini,strat.ion ~ven on a non-Interference basis. The 
o , 

Plan ,con'tains specifie radio frequencies and orbital 
fi' ~ _ 6 

~I 

posit~ons.which are allotted ta individual countries. 
. ' , 

Sinee the use of co?ntry AIs slot by country B will 

entail',i:lie tIsé" of fa s10t which is no\ allotted in . , 
o Co 

coup try'J, Ë3' 1 !il ,në(me~ ,;in the Pl an 1 i t i s not. penni tte~. 

'Above aIl, '. the technical characterJ stiQS of the require-
'. 

, ments. of country B may be different from those of 
" 
country A. 

, 0 

17~. Leiv~, op. cit~, supra note 174. 
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However, by successfully'fol~OWing the' procedure-
" , 

~ '>.a 

-.;or-'modificatioJ;lsr .,~s.<pre?çribed in article 4 of 
-. n_;:""'-' ..... '-.-= ~-f""",,{' , 

Appendix 30, it appears that countrY B could,use 
," . 

country A's slot, since suoh use will entail modifica~ 
,.", 

tion to a frequency a,ssignment in accordanc~ with' the -_.... ".. ~', .. 
• ~., ~ ... 1. • 

Plan or inclusion of a new frequency assignmen€.' , 

Country B must propose ~~,.,~odification and sêek agree-
.... ... .,' ~\ .... ,,' \ -<,-' 

ment ~ith those countrlês 'whose allotted frequencies 
• 

might be adversely affected, or in whose territory 

the power flux-dens.ity value exceeds the prescribeC! 

limit as a result of the proposed modification. 
~ l , • r , 1 

• , 1 

, Before agreeing to the proposed modificati'6n, or 

inclusion of new frequency in the Plan, the affected 

country Amay demand, ,and actually receive, co~pensàtion 
" 

from country B. There is nothing in Appendix.30 which 

seems to prohibi t coun';try A fro~ obtaining compensation. 

'More than one country rnay be affected and èountry B 
<;;> 

must,seek ~~reeme~~ with aIl concerned. It'seems that 

only adjacent states may exchange'allotments because 

the proposed modiffcation or inclusion, of a new.frequepoy 

assignment would affect the nearby al~otrnents only. 
~ . 

In. its submission to. the FCÇ,~s Second Notice of Inquiry, 

COMSAT pointed out that "the opportunities for allot- ~ 

ment exchanges·between administrations would be 

limited bècaus~ of the interdependence of paFameters 
-

'" 

" 
.'" ... " l ~ .... 

• f'i. 

~. '.: " 

\ 
\')'", .... 

" -. -
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'wi thin an allotment scherne. ,,180 
1 

" 

., 

(Iv) Right ta Replace a Dead Satellite 
,.,' I.~ 

294'1 
(l. 

As the geostationar:y -orbit becomes incrOeasingly 

~ 

II;. 

~ 

fi 

congested, countries whi~~ hav~ alrea~y. lau?~he~ satellites 

~may be tempted to hold on'to recorded orbital assignments 
, , II~ 

."', Ij , 

,,'in the event that they may encounter diffi~u"] .. Ù'ies in 

the future in 

"geostatio'narv , -

obtaining appropriate locations on the 
D Q, 

~ 

orbite This can bé achieved by sirnnly 

replacing decayi~g satellites with new ones. 
\) 

Internationql protection against harmful ioter

ferenc'e {;; accorded to the assignec1 ra:cfï0 ,',f·requency ta be 

used by a ?pace station. "Station" is defined in the 
" 

Radio Regulations as "one or 'more transmi tters .ér 
. . 

receivers or a cornbination of tran~itters and, receivers, 
~ " ,~ r .' 1 

including the\ accessorv ~quiprnent, nacessarv at one 
1 .~ _ , 

1 ' f - id' : t' '" 181 ocatlon or Î carry' ng on a ra ,locornrn~.u'llca lon. serVlce • 

A geostationâry satell-ite i p noth~J1g !l'Jore than· a 

station on b?ard '~ satellite in ,the g~pstationary o~bit . 

, 
180. See supra note 175, B-2. ' Similarlv, Robinson. 

opined that "under cur~ent pl~ns/'irequencv a±lot
rnënts are not in à farm which could bè transferred 
except oerhaps to closelv adjacent countries Il i (j, 

Robinsonl./G.o., "Regulatlng International Airways: 
'the 1979 WARC", 21(,l) 1 Vir~finia Journal of Inter
national Law, 1980; l, at 43. 

- " "\) fô· 

181. Radio Regula.tions,· 19'82, Article l (4.}.), No. 58. 'ô 

0 

O. 

6 
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• 
In thé case of a radio ~tation on the sui~ace of the 

_e~rth, a change df outda~ed tra~smitters or receivers 

and/or related equipmen't, and i t~ narne (wi tfloue 

changi<tIg the technicâl qharacteri'stics of the use -of 
- ~ , 

the a~igned frequehcy) d~es not affect 
'IJ' ~. ~. l: 

its\ -right to 

.. " 
The same is true, of ge.0-international protection. . . , 

stationary satellites. The Radio ~egulations req~~re 

- that a new notification be filed wi th the Board if 
'- , 

there is a change, ,in a!l assignment a1re~dy recorded 

. hM' 182 1n t e aster Reglster . 
• 

may be vie~eduas a change in the basic ?pa~acteristics 
Q 

of' that assignment 'as specified in Appendix 3 bf'the 
\ Q , 

Radio Regulations which includes identi ~y 0:5> "speke, 

station (s). .This may give the impression thab a change 

in the identi'ty of a"---s~ace 

re~lacem~nt ~f sat~lliies, 
1 

e .'1- • " .. 

statlion effected by the 

is a change in ,the ~ssignment, 

W~iC~ s~oUld lH~ notifiîd ta, the Board fn ~rder to 

ensure internat~onal pr~tection far the replacement 

·sa'te~lite. In ~act, thls is not t:l';e'case. The Radio 

Regulations g~v~.?~~>,Je,notifica,tiDn ~i1d recordi'ng • 

of~frequency ~ssignment~ ta space stations expre~sly 

exclude from a change in the basic characteristics of 

an ass~9ned f~equency a1ready re'cQrded in the-Master 

Register which must bê notified to the Board to b'e 
~ 

182. Ibid., Article, 13, (A.13.l.) ._-

, " 

" 

, . 
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\ " " .... 

entitled to international protection: 183 (a) a 

change ih the nam~ of space stationsi and (b) a ch,ange 
> 

J J ~I ~ ~ 

in the daie of b~inging iuto use an assignrnent frequency. 

As of July l, 1980, Reso'lution No. 4 limits (ta a 

degree) the'validity of frequency as~ignments to a 

space station to the, period of operation of the 

satel-lite network. However, the provisions of this 
, 

Resolution, as previous1y noted, are not strong enough 
• 

t'o' impose any defini te limitation,. Thus, by replacing 

its expir~d satellite with one bearing identical basia 

characteristics, an administration can retain the 

international protection accorded to the original' 

r~co:çdi~g_of tpe assigned freguency ~n the Mas"t;er 

~gister. The US, in-,'fact, replaced its HESTAR,I and Il:. 

satel'li tes wi th NESTAR IV and V in the same orbital 
, .. l'S'4" " 

\. pos~ tlons. 

" 

, ' 

'-' 

"' b ' . 185 Space p1atforms, elng_ space statlons, are 
-
gov~r~ed by the sarne p~ovisions' règardless of the fa ct 

183. Ibid., No. 1548. 
" 

< 

184. See qup~a Chapter I.? 
l ' " • 

185. Smith, D.D. 'and Rothblatt, M.A., "Geo9tabJ;onary 
Platfbrms~ ,.Legal Esta;l:::es in Spa.cel~, rO(I) '-J. Spa ce L . ./ 

" 1982, 31', at 32.', For details of DBS Plat,forros, 
~ee infra Chapter I.C.4; Cohen, ~:L. and' St6ne, 
G: L., uDES Platfarms: A Viable Solution", Satellà te 

. communications, becember 1982 , 22 et seq. ' 

1 
1 
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that they 111ay have a lifespan of as long as 30 ye"ar~'. 

These could 'be reolaced by successive platforms ha;r.ing 
, 

" 

_ the, ia.eritical basic techni.cal characteristics.' If a snâcè' 

~latform having e,xpired after 30 years i~ ren~~ced J)y 
. 

another, for a further 30 years, the,.owner country would ' 

be hold~ng the f~equency and orbital'~osit~on .assigned 
1 

to, and used by these platforrns for 60 years" - whïch 'ma"v . 
. ' 

hard~y be considered temporary. 
1 \ 

This situation necessitates 

,. changes to the pres~nt Radio Regulations 'if ~h,~ que~t.i on 

of appropria~ion of, the geostationary orbit i8 to 'be 

. dd' 'd i86 a resse., 

, ' 

. . 
(v) R.ight to More Recorded ABs'ignrnents, 

than Satellites 

'A country or an international organ'iz'ation~ may 
\ -

have more rec6rded orbital .positions, arid. as,sociate'd '. . ~ , 
, ..... ~ ......... 

radio freq.ueD-cies than, the actual number of- i ~'s s,atèlli 1;;es . 

in orbi t. There could be two reasoris fa):' thi~;' firstJ,.y 

ta hoard orbital positions.fox futUre-satellites; and 

secondly, to make the be~t use'~f avai~~ble sate~lites in 
.. 

• 4 ' ~ , . , 

providing service wherevèr"ànd whenever n'ee?ed'. ' For 
, , , 

. 
exarnple, if INTELSAT has a. s,a-tell it:~. posi tioned Gr~ér', 

the Indian Ocean and there i~ ~ore demand f?r'ca.pa,city 
, 

over the Atlaptic Oce~n, the 'satellite may be ~emoved 

1 

186. See supra,., Chapter III .. D. 
, , 

, 
1 

~. 

, , 

-. 
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\ -

fiom i ts '6rbital :eositiçm ta 'cc:v~! the Atl'antic 
" 

'1 187 
Ocean. But before INTELSAT; does this,' ït would 

, -... ,~ f 

seèm nece;;;sary for the orbital' po~i t'io~ over' the. Atlantic 
! ' ~, 

Ocea~ to be recorded irt thé Master Reg~ste~ S9 that ~t . 
,m~y ifundtioh w±thoùt the possibility of h~~ful inter-

l , , 
: ference: ,;The question arises as ta whether. q country 

1: ,,~, , 
~. ... . 

, or" INTE!Ù3AT '~is permi,t,ted ~o act in thi~ way ,U~der the 
, ... ~ 1 ~ 

, " 

:present regu1'atibns .. 'The answer is' affirmatiye' s~nce 
-,. - . 

'i t is the recorded posi~ion/frequ~ncy assignments, 

~. , , not .:~~rtic~lar sate'lJ..i t~s i which' ~~~ entitl~d',· to the' 

.right of international pr~tection. This -right may 
\' • :1 

be mai;nt~ined irrespect ive of the sate'llites used to 

operat~ on a recorded orbital position and tadio 

IfrequencY. The provisions of the Radio Regulations 

relating to review, modification and carlcellation of 

recorded assignments 'st.r:ess tha t they shou~d be kept 
" 

"', in "règular US~II 1 which does not imply that such use 
.. J 

" : must be continuO us and vlithout interruption. If the 
, \ -' 

assign~~~ts are not in regular use, 'the Board may 
, .. 

int.erve'ne and make' inquiries of', the notifying aàministra

t±~n,'but its ef~orts are unlikely'to result in freeing 

, the' o'cc'asionally, or never used assignments wi thout the 
, , ' 

consent of.tpe user. 
. ~, 

187. INTELSAT used'its INTELSAT-III (F-3) satellite 
in thii way. See ~End of an Era: A Satellite's 
·passing",. INTELSAT 1 Intellink, First Quarter, 
1980., 3. 'J 

G 
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Abuse in the form of excessive recording of 
1/ 

orbital positions and radio frequencies by INTELSAT 

is no different than that.which may occur in 50 fa+ 

as ITU member countries are concerned. One way to 

qontrol such abuse,is to make INTELSAT, and other sirnilar 

organizations associate members(jf the ITU, and thus 

directly accountable for their actions to aIl ITU mernbers. 

In this way, countries which have a minor r~le in INTELSAT ~ 

because of their relatively weak financial participation, 

as weIl as non-INTELSAT members of the ITU, could serve 

as a check on such undesirable activi~ies. The provi-

sions of the Radio Regulations should be arnended to 

incorporate more stringent controls with respect to 

the use of the recorded assignrnents, which may necessitate 

enlarging the scope of the IFRB's competence with respect 

to the review, modification ànd cancellation of recorded 

assignments.- Finally, i t rnay aiso be advisable to 

adopt a planning rnethod by which to control the abuse 

of excessive recording of orbit/frequency assignrnents, 

thereby entitling a country or an international organi~a-
, 

tion only to those positions/frequencies which are 
, - , 

necessa~Y; for its irnrnediate requirernents. 

o D. RESOLUTION NO. 3 

Occasionai references have been made in this study 

\ 
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to Resolution'No. 3. Here, discussion will be confined 

to its mandate for the 1985/87 space WARC. 

of that Conference is to 

The ob j ecti ve 

l' 

guarantee in practice for aIl countries 
equitable access to the geostationary
satellite orbit and the frequency bands 
allocated to the space services. 

This objective is to be achieved through two sessions of 

the planned Conference; the first to be held in 1985, 
'. 

and the second in 1987. The first session will "decide 

which space services and frequency bands should be 

planned" and the sè.cond, will implement the decisions 

taken at the first session. There was a difference of 

opinion ~etween the deyeloping and developed countries 

with respect to the method for achieving the, stated 

09jective. The developing countries preferred to adopt 

a priori plans for space{ while developed countries 

maintained that the objective of the 1985/87 WARC could 

be achieved thrqugh means other than a priori planning. 

It was on the i~sistence of the developed countries 

that the first session of the 1985/87 Conference shall 

also " consider other possible approaches that could meet 

the objective" of that conference. 1B8 The 1985/87 

18B. See "Statement by the Delegate of the UnitEkl. 
States If republished in DuCharme, op. cit., supra 
note 144, Annex 3, 278-279. It is interestin~\ -
to note that because of the "ambigui ty assodïht'ed 
with the terms 'plan', 'planning method' or 
'other approaches' the (US) FeC preferred to replace 
them wi th the terrn 'resource management mechanisrn'" 
See Second Notice of Inquiry, op. cit., supra note 
175, 9, fn. 17. 



( 

, 301. 

,WARC, therefore, will not only consider the planning 

methods, but also other possible approaches to guarantee 

equitable access to the orbitjspectrum resouree. It 

is questionable whether this Conference will decide on 

which space services should be planned, sinee the 

deve,loped eountries prefer to interpret the mandate to 
• 

include the question of whether there is a need to plan 

f h~ . 189 any 0 t \ space servrees. 

\ 

\ 
Under the present Radio Regulations, there are 

\ 

fourteen s~ace services190 whieh could, theoretically, 

be subjected to such planning. However, it is unlikely 

that the 1985/87 Conference will decide (a) to plan the 

earth exploration satellite service (for which there is 

no congestion in. the geostationary orbit) and (b) not 

to plan the broadcasting-satellite service. Detween 

these two extremes, there may be other space services 

under discussion. The fixed-satellite service, in the 

6/4 GHz and 14/11 GHz bands, will most certainly be 

included in the discussions in view of the current 

situation of these bands; 

139. 

190. 

DuCharme, ibid., 274. 

Radio Regulations, 1982, Article 8. See also' 
ITU News Release, December 6, 1979, Annex 1. 

\ 
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The mandate contained in Resolution No. 3 will 

form the general basis for the agenda of the 1985/87 , . , " 

WARC. The precise wording and final determination of 

a WARC agenda falls within the Administrative CounciI's 

realm 0 f respons ibi l i ty . The, importance 0 f the agenda 

lies in the fa ct that only those items which it includes 
o 

b d ' 'd 191 may e ~scusse. To date no final decision has bèen 

taken on the agenda~for the 1985/87 WARC. Canada, ~rance 
, 

and West Germany jointly proposed an agenda to the 
, " 

Administrative Council, but consideration was postponed until 

the 38th session to be held in May 1983. 

Since it will be an intergovernmental conference, 

the 1985/87 WARC will be free ta decide whether or not 

ta achieve the objectives set out in Resolution 3 and 

the manner in which tb imp1ement those decisions. The 

on1y legal restriction will he that its decisions (or 

amendments to the Radio Regulations) must not be 

cantrary to the provisions of the applicable ITU Conven-

tion. The 1985/87 WARC is, therefore, entit1ed to 

consider aIl the planning methods and ather approaches 

to "guarantee in practice an eguitable access", and to 

establish the ~~chanism for their imp1ementation. The 

ambiguity of the objectives mere1y serves ta provide the 

1985/87 WARC with still more freedom of action. 

191. International Telecommunication Convention, 1973, 
Article 7 (2) . 

, l 

• 1 
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CHAPTER V: OTHER INTERNATIONAL FORA TO REGULATE THE 

GEOSTATIONARY OBEIT 

The UN and the ITU are the major international fora 

through which the regulatory regime governing access to 

and, use of the geostationary orbit is·established. 

Additionally, member states of INTELSAT and INMARSAT have, 

,also undertaken ta coordinate their use of the orbit/ 

,sp~ct~uffi with these organizations which enjoy priority 

use Of'~his resource. In this Chqpter, the relevant provi-
" 'r" ( 

sions of the intern~tional treaties setting up these 
. 

, ' 

.organizations will be brie~ly discussed. 

A. INTELSAT 
, , 

After the, fi;r;st successful' launch of "an experimental 

teleco~unicationOsatellite (~yncom~l) in the geostationary 
l ' ,o. ~ ~ 0 1 

orbit in 1963, the United States'began the search for 
') ~ç" < ( 

arrangements with other states, to 'commercially ,exploit 
o ' 

this new technology for international teléco~Uri'j~cations. 
, 

In 1964, US efforts resulted in interim arrangemen~s 

between eleven states and in the creation of a'global 
a 

commercial communications sat~llite sy~tem.2 'G'iven the 

1. NASA, Satellite Situation Report, voL 22(4), August 
31, 1982, 2. 

2. For the text of the Agreement Establishing Interim 
Arrangements for a Global Commercial Co~unications 
Satellite System and 'Special Agreement', see 
Matte, N.M., Aerospace Law, , (Toronto, 1969), 406 et seg. 

i 

i 

1 , 
1 
j 

\ 
! l, ' 
1 

1 
~ 

1 

1 
,1 
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1 
1 

success of this venture, interim arrangements were 
1 

replaced by definitive agreements wnich came into force 

in 19733 with the establishment of the International 

Telecommunications Satellite Organiz~tion (INTELSAT). 

The present structure of INTELSAT co~prises the Assembly 

of-Parties, the Meeting of Signatories, the Board of 

Governors, and the Executive organ headed by a Director . 

General, directly responsible to the Board of Governors. 4 
1 

The Assembly of Parties i5 compos~d of aIl the states 

which have ratified the INTELSAT ~greement and is its 
1 
1 
1 

principal organ. It JU.eets every two years and considers 

those aSI?ects of INTELSAT operat,'ions which are primarily 
, 1 

of interest to the parties as s6vereign states. Each 

3. 

.) 

These,agreements are the: Agreement Relating 
to the International Telecommunications Satellite 
Organization (INTELSAT Agreement) and Operating 
Agreement Relating ta the International Tele
communicatio?s Satel~lite Organization (Operating , 
Agreement), 1971. Fa the text~ of these agree-
ments, see la, Inter ational Legal Material,,197l, 

'909 et seq.; Jasentuliyana, N. and Lee, R.S.K. 
(ed.', Manual on S'pace Law, (Dobbs-Ferry, 1979), 
Vol. II, 159 et seq. For detailed histprical back
ground of INT~LSAT,," generally, see Matte, N .M. 1 

op. cit., supra note 2, 195 et seq.; Matte, N.M~, 
Aerospace L~w: Telecommunications' Satellit~s', 
(Toronto, 1982} , 108 1 et seq.; êolino, R.R., 
"Intelsat: Doing BUSlness ln Outer Space", 8, 
Cqlumbia Journal of œransnatio!'\al Law, (1967), 57 
et seq.; Ey the same author, fheQlntels~t' 
Deflnitive Arrangements: ush~rin in a,New'Era 
ln a te 1 te Conunun~ca tl0ns , Geneva, _ 73; 

., 

Trooboff, P.D., i1Int~lsat: Approaches t,o the ~enegotia
tion", 9, Harvard International Law, Journal, (1:968), 
l et seq. 

i 
, u 

4. INTELSAT Agreement,' ibid., art1cle VI. 

, ' 
, , 
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member state has olfe vote in the ASSemblY of Parties. 5 , , 

The Me~ting of signatorie~ eomprises 'aIl. the, S.i,.gnatariEj!~ 
J j ~ 1 <.> ~ 

(gavernments, or the~r publid or pr'ivate t~lecçm~unica-

tians operating entities) ta the INTEL~~ operating L' 

, t] ~ , 

Agreement. It me'ets" every year: and p~;"forms such func-
,r, r 

tions as are impartan't tÇ> the ûSignato,ries ~s' inves't:ars ' 
<'l > 1} ~ Q ~ 

,in the INTELSAT system: In the l'1eeting, each Signatory 
" 1 0'., iJ' ~ 

'has on~. vote. 6 The princ~pal managiIJ.g 'body"df INTELSAT 
u ~ ~ , 

is the ,Board 'of Govern~rs W?-ose' pr,ime res~onsibili tie's' 

,relate'tp the design, development, const,ru'ctipn, establish-
L Q I.J 11 0 ') '. y 

,ment, 'operation and maintenance of the '"spaée s~gmel)t:." ,'" 

, , 

, " 

~wned ~Y' IN~LSAT. 7 ", The Board of Governors' c~nsists Qf", v 

îndi viduals repr~s'enting a) each Signatory whose irivest-
li ~ I" ~ e 

rne~t is mOJ:"e tha~ a 'minimum investment share" as de:teimined" ~ 
J J' (1 " 

by ,t~e ;el-evan't' pr6visions ai "the INTELSAT ~Agreementi 
, " , ù ,', 

, b) oa~Y; tWQ ,or mb~e Siina~orie,a ~hOSé cO~li~ed ,i~1Ve'stment 

,- , share is more thah the determined minimum share;' and 
p " 

c) any group' ~f at least f'ive Signato;ries,. nbt otherWise, 
lij, l) '. • 

represented, fram any one of the five ITU regions provided 
, 

that no more than two Governors are from any one,region 

5. 

6. 

7. 

,Ibid., article VII. 
, " 

Ibid. 1 article VIII. , , 

Ibid. 1 article X (a), "Space segment" means "the 
telecommuhications satellites, and the tJ;"ackinH, 
telemetry, command, control, monitoring and 
related facilitie$ and equipmen~ requ~red to" 
support the, operation of these sat:-elli tes," 1 

ibid. 1 Article l (hl. 

" " 
" 

'0 

, : 

0' 
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arid no more than five from aIl such regions. 8 On aIl 
, 

substantive matters, decisions in the Board are taken 

o "on the basis "of weighted votes. Each Governor has voting 

power equal to the investment share of the Signatory or 
-" 9 

pignatqries he represents. This decision-making 

process - devised to provide the major investors with 

ù more controlling power - obviously resul ts in the concentra
I 

ti6n of decision-making in the hands of the few major 

investors in the INTELSAT system. The design, construction 

and operation of tel~communicatio~ satellites, including 

the choiee of particular radio frequencies and geo-

stationary orbital positions, are substantive matters, 

deeided upon by the Board of Governors. 

\1 

There are currently 108 states members of 

8. Ibid., article IX (a) • 

9. Ibid., article IX(b) and (j)'. 
ifFi"elevel of investment share of each Signatory, 
or group of Signatories, is derived from its, or 
their, utilization of the INTELSAT spaee segment 
for (i) interna~ional public telecommunication 
services; (ii) domestic public telecommunieation 
services between areas separated by areas not under 
the jurisdiction of 'the state concerned, or 
between areas \~eparated by the high seas; and (iii) 
domestie public teleeommuni.cation services between 
areas which are not linked by any terrestrial wide
band faeilit~es and which are separated by natural 
barri ers of such an exceptional nature'that they 
impede the viable establishment of terres trial 
wide-band facilities between such areas. Ibid. 
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INTELSAT,lO which providés satellite telecommunication 

, t 160 t' t 't' d ,11 serV1ces 0 coun rles, err1 orles an possess1ons. 

It ca~ries two-thirds of the\world's overseas public tele

communicati;ns12 a figure which is expected to increase . , 

approximately 85% by 1986. 13 
Though i.ts p'rimary purpose 

is to provide international teleconununi'cation services, 

INTELSAT also provides domestic comm~nications services 

to 
.. h ,14 e1g teen countr1es. It has already launched 

its fifth generation of satellites and by 1986 will start 

launching its sixth.
l5 

-While INTELSAT V satellites 
, 

have a 12,000 telephone ci~cuit capacity as compared to 

INTELSAT IV, (4,000-6,000), INTELSAT VI will be capàlDle of handliAg 

16 40,000 simu1taneous te1ephone cal1s. In view of 

the demand for satellite communications and INTELSAT's 

capabi1i ty ta meet that demand, i t is the 1ar9~st single 

f h ' b' 17 d'Il d b user 0 t e geostat1onary or 1t, an W1 no ou t 

'" continue to hold this position at least in the near 

future. 

10. 49(2), T.R., January 17, 1983, 3~. 

Il. Facts Sheet: Intelsat, February ~982, 2. 

12. Intelsat, Annual Report, 1981, 3. 

.. 

13. 48(29), Telecommunicatio~ Re2?rts, July 19, ~982, 36. 
o 

14. Intelsat, Annua1 Report, 1982, 13. 

15. 

16. 

"Intelsat V Launched", Intelsat News, May 26, 1981, 1. 

Ibid. See also "Intelsat Signs with Hughes for 
Next Satellite Series", Intelsat News, March 31, 1982, 
1. 

17. See infra Appendix. 

1 
r 
1 
J 

1 
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'/;l tl 

Although at the outset, INTELSAT was intended 
1> 

to he a single global system, it was generally expected 

that a number of different systems, both for national 

and internati9nal telecommunications, would he establis~d.18 

It was also felt that some coordination between INTELSAT 

and the other systems was necessary. Article XIV of 

the 1971 INTELSAT Agreement specifies a coordination 

procedure which was adopted primarily to safeguard the ~ 

interests of INTELSAT by avoiding economic harm to 

the organization and entitling it to priority use of 

the speétrÜm/orbit resd~rce. Since the main function 
\) 

II.> 

of INTELSAT is to operate the space se~ent for inter-

nat~na1 public telecommunication services, INTEL5AT 

members are required to eoordinate their separate 

satellite systems for gueh services. 

18. For details ~ee Aerospace Law: Telecommunications 
Satellites, op: cit., suprî note 3, 125-129; 
Colino 1 R.R. l "GlObal Sate li te Communications. 
and International Orgçmization: A Focus on 
Intelsat", X, Co 1 loquium, 1967', 80, at 90-91: 
Donahue, T.E., "The Definitive Arrangements 
for Intelsat", XI, colloquium, ~968, 176, at 
178-181; Kildow, J.T. , INTELSAT: ,Policy-Maker"s 
Dilemma, (Toronto, 1973), 59 et ses.; Rothblatt , 
M.A., "International Legal Nonns Governing Develop- ~ 
ment of the Orbi t/Spectrum Resource Il, Telecommunica
tions Folicy, June 1981, 63, at 69; Gotlieb, A.E. 
and Dalfen, C.M., "International Relatiohs and 
Outer Space:. The Politics of Cooperation", ~ 
XXV, International Journal, , (1969-70) 1 685, 
at 691-692. 

l' , 

ij , 
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Members of INTELSA1r. "must exerci:-;e the!r 

rights and meet their obligations under this (INTELSAT) 

Agreement in a mannerafully consistent with and in 
Q 

furtherance of the principles stated in the Preamble 
<j 

ahd other provisions of this (INTELSAT) Agreement" .19 
1 

The Prearnble stipulates the aim of the organization, which 
, Q 

~ 

is to achieve ~ single global commercial telecommunications 

satellite system" and to make ~"the best and most equitable 
u " , 

use of j::he radio frequency spectrurn and of orbital space". 

In arder to achieve this goal, INTELSAT mernbers have 
~ u 

undertaken under article XIV to coordinate their 

separate systems with INTELSAT. Its relevant provisions 

are as follows: 

"" (c) To the extent that any Party 
or Signatory or pers on within the jurisdic
tion of a Party intends to establish, 
aoquire or utilize space segment facilities 
separa te from the INTELSAT space segment ' 
facilities to meet its domestic public 
telecornrnunications services r~quirements, 
such Party or Signatory, prier to the 
establishment, acquIsition or utilization 
of such facilities, shall consult the~ 
Board of Governors, which shall express, 
in the forrn of recommendations, its findings 

-regarding the technical compatibility of 
such facilities and their" operation with 
the use of the radio frequency spectrurn 
and orbital space by the existing or 
planned INTELSAT space segment. 

19. INTELSAT-Agreement, op. cit., supra note 3, 
article XIV (a) . 

l 
l 
,1 

j 
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(d) To the extent that any Party or 
Signatory or person within the juris
diction of a Party intends individually 
or jointly to establish, acquire or 
utilize space segment facilities separate 
from the INmELSAT space segment facilities 
to meet its international public tele
communications services requirements, 
such Party or Signatory, prior to the 
establishment, acquisition qr utilization 

.of such facilities, shall furnish aIl 
relevant inform~tion to and shall consult 
with the Assembly of Parties, through the 
Board of Governors, to ensure technical 
compatibility of such facilities and 
their operation with the use of the radio 
frequency spectrum and orbital space by 
th~ existing or planned INTELSAT space 

'J 

segm~~t and to avoid significant economic/,-\ _ 
harm ta the global system of INTELSAT. r ~~ 
Upon such consultation, the Assembly of 
Parties, taking into account the advice 
of the Board of Governors, shall express, 
in the forro of recommendations, :Lts ~~ ~"J 
findings regarding the considerations set 
out in this paragraph, a~d further regarding 
the assurance that the provision or-
utili zatlon of such facili ties'shall "not 
prejudice the establishment of direc~ 
telecommunication links through the INTELSAT 
space segment among aIl the participants. 

(e) To the extent thatany Party or 
Signatory or person w~thin the jurisdiction 
of a party intends to establish, acquire or 
uti11ze ,space segment facilities separate 
from 'the INTELSAT space segment facilities 
to meet its specialized telecommunications 
services requirements, domestic or inter
national, such Party or Signatory, prior to 
the establishment, acquisition qr utilization 
of such facilities, shall furnish aIl relevant 
information to the Assembly of Parties, through 
the Board of Governors. The Assembly of 
Parties, taking into account the advice of 
the Board of Governors, ~,hall express 1 in the 
forro of recommendations, its findings regar~ing 
the technical compatibility of such facilities 
and their operation with the use of the radio 
frequency spectrum and orbital space 'by the 
existing or planned INTELSAT space segment. 
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Thus, provision is made for three differe~t ways 

in which to coordinate separate satellite systems with 
1 

INTELSAT. The definitions of the terms "public tele-

communications services,,20 and "specialized tele

communications services,,21 ih the INTELSAT Agreement 

are broad enough to ernbrace almost every conceivable 

telecommunication service that can be provided by 

satellite for domestic, international, fixed, mobile, 

'broadcasting, navigational, or remote sensing purposes. 

However, if an INTELSAT member intends to use a.separate 

system "solely for national security purposes" coordi

nation with INTELSAT ls not requirèd. 22 

" Article XIV obliges INTELSAT members to consult 

with the organization and to provide aIl releva,nt infor-

mation regarding the proposed use of separate satellite 

20. Ibid., article l (K): "Public Telecotnmunications 
services means fixed or mobile telecommunications 
services which can be provided by satellite and 
wh~ch are available f6r use by the public, such as 
telephony, telegraphy; telex, fasximile, data trans
mission" transmission of radio and television prog:x;a~ .•• ". 

21. Ibid., article l (1): "Specialized telecommunications 
services means telecommunicatio.ns services which can 
be provided by satellite, other than those defined 
(as public telecommunications services), including, 
but not limited to, radio navigation services, \ 
broadcasting satellit~ services for reception by'the 
general public space research services, meteorological 
services, and earth resources services." 

22. Ibid., article XIV (g) . 

\ 

" 

" 
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f 
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systems. INTELSAT examines the information with respect 

to technicai conformity not only with existing, but aIso' 

with planned satelli te systemsl~ INTELSAT therefore has 

pribrity use of the\ spectrum/orbit resource over its 

own members. These "pr-eferen:tial rights" are, in fàct, 

p quite extensive sinee member stqtes must coordinate almost 

every use of a satellite syste~ other than that of INTEL

SAT. The pervasive nature of such rights is further 

evident from the fact that 108 states have agreed to 

grant INTELSAT priority in the use of the spectrum/orbit 

even tnough the coordination procedure provided by 
, 

article XIV is contrary to the ~enera~:principles of law. 

According ta Matte, lIparties to the coordination are the 

INTELSAT.members on 9ne .side, and INTELSAT on the other. 

Decisions conce.rning technical eompatibili ty and signifi-
, , 

cant eeanomie harm ar'e made by INTELSAT. This seems to 

general princ~ple of 
, 

be contrary to the law that no one 
• 1 

shou,~d ?e a judge in his own case. .. 23 

\ ' 'e 

'----
While in the case of 0 inter-system coord 'nation 

'for domestic.publi~ t~leeommunication servie s, the final 

deeis~on is m~de by o~he Board 0i Governors, i\ the cas7 
of international and specializep 'telecommunicat~ons, it 

1 
1 , 

23. Aerospace"Law: Teleeo~unibations Satellites, op. cit., 
supra note 3,' 130. .! 

, ,1 
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is the Assembly of Parties, on the advice of the Board 

of Governors, whicq states INTELS~T's final position. 

The Inter-system Coordination Office of INTELSAT's 

Executive Organ conducts aIl the technical background 
, 

work in each coordination case. Since there is no 

definition of "technical compatibility" in the INTELSAT 

agreements, the Board of Governors has established its 

own guidelines, criteria and procedures for the guidance 

of the Coordination Office. 24 Appendix 29 of the ITU 

'Radio Regulations and relevant Recommendations of the 

cc IR specify technical criteria to be used for inter-

system coordination. Howev~r, the Board of Governors, 

when determining the technical compatibility of Indonesia's 

PALAPA system using the ITU standards and technical 

criteria, found that they were inadequate to protect 

INTELSAT satellite systems against undesirable harmful 

interference. 

AS a result of this experience the 
Board deemed it appropriate to develop 
suitable INTELSAT separation criteria, 
consistent with international recommen
dations to maximize efficient spectrum 
and orbit utilization and to assure 
adequate protection against harmful inter
ference to the INTELSAT system. This 
was clearly prompted in part, as weIl, 
by problems expected to arise in coordi
nation between INTELSAT and other 

24. Galante, F., "Regulating Traffic in the Geostationary 
Orbit", Intelsat, Intellink" First Quarter 1980, 9. 

/ 
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satellites and by the view (held by 
sorne members of the Board) that the 
ITU procedures might not be adequate 
to meet aIl INTELSAT's requirements. 25 

This is indicative of the fact that the Board of 

Governors uses technical standards and criteria which 

are more rigorous than those provided in the ITU 

Regulation$ and Recommendations, and is thereby attempting 

to achieve the efficient and economic use of the geo-

stationary orbite It is to be noted that inter-system 

coordination under article XIV is not a substitute for 
~ 

the coordination requ~rement specified in article Il of 

the Radio R~gulations. Successful coordination under 

article XIV may facilitate coofdination according to the 

Radio Regulations since the results so ootained may be 

filed with the IFRB. It must not be forgott~n, however, 

that article XIV is limited to coordination between 

INTELSAT and a member's system, while coordination with 

other systems must be undertaken under a rticle Il of the 

Radio Regulations. 
'.. 

25. Colino, R.R., "International Cooperation Between 
Communications Satellite Systems:' An Overview of 
Current Practices and Future Prospects" 1 5 J. Space 
L., 1977, 65, .at 85. See also, Rothblatt, M.A., 
»The Impact of International Satellite Communications 
Law upon Access to the Geostationary Orbit and the 
Electromagnetic Spectrum", 16, Texas International 
Law Journal, 1981, 207, at 219 footnotes 75 and 80. 

( \ 
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The final decision ~f the AssJmbly of Parties or 
Q 

the Board of Governors, with respect to technical 

compatibility is 9iven in the fo~ of recommendationsi 

but in the INTELSAT Agreements, there ls no mention that 

the recommendations shall ~e legally binding on INTELSAT 

members. The term "recomnlendation" prima facie implies 

non-binding determinations. However, 50 far,INTELSAT 

members have complied with the requirements of article 
.... 

XIV in aIl cases of use of satellite systems other than 
'" 

INTELSAT. 26 Consistent practice seems to have established 

a precedent to the effect that member I~tates should abide 

by such recommendations. However, it is difficulf ta 

foresee whether they will continue to be respected in 

the future, especially as the appropriate portion of the 
, 1 

spec{rum/orbit resource is becoming increasingly congested 

and INTELSAT continues to hold more ?rbital positions than 

immediately required. Given the severe limitations which 

this approach is already imposing on its members with 

respect to the use of the spectrum/orbit resource, sorne 

displeasure with INTELSAT's dominance seems to be developing. 

o 

26. For a detailed analysis of various inter-systems codrdi
nation cases, see Matte, Aerospace Law: Telecommunications 
Satellites, op. cit., supra note 3, 131-140. Bee also 
"Inte1sat Coordinates with European System", Intelsat 
News, October 8, 1982; "Intelsat Assembly of Parties 
Accepts Coordination of US/Canada Transborder Domsats", 
48(42), T.R., October 18, 1982, 13; "Intelsat donne 
son accord (provisoire) au ;=éseau Eutelsat", Air et cosmos, 
(Oct. 16, 1982), No. 924, 59; Courteix, S., "organisa
tions internationales à vocation mondiale ou régionale 
dans le domaine des télécommunications par sate-llites", 
Droit international, Facsimile 141, 1979(1~, at 8;'Q 
Bouré ly , , M. and Thynne, J. l "Té lé communi ca tions par 
satellites européens", XIV, Colloq., 1971, 115 et ;eq. 

Q 

o 
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The Secretary-General of the European regional 
~ 

s~tel1ite telecommunications system, EUTELSAT, recently 

voiced the most serious concerns. He urged a reappraisa1 

of "sorne of theo outdated provisions of the INTELSAT 

Agreement ... beo:ore violations of the INTELSAT Agreement 

or disregard for recommendations of the Assemb1y of 
o 

Parties become frequent.n2~ Obj ecting to INTELSAT' s 

"arbi trary interpretation ',' of article XlVI he stressed 

the need for its Ifproper .interpretation which cannat 

ignore the rêalistïc context af the situation of today, 

or alternatively, amend the· INTELSAT Agreement ta make" 

it compatible with present-day reality, 'which firmly 
a 

~roclaims that regional telçcornmunication satellite 

t d . t ,,28 sys ems 0 eX1S ... 

'AlI members of EUTELSAT are aiso mernbers of 

INTELSAT. Thus, the final reso'luti6n of the'differences 

obetween the two organizations rests'with the countries 

which they comprise. Although EUTELSAJ is mainly c~ncerned 

27. Cf. "Head of Provisional 'Eutelsat Organization sees 
need to Re-interpret or Arnend Intelsat Rule on 
Econorni,c 'Coordination, Proposes 'Intra-Europe/lnter
continental Split of Traffic", 48(50), T.R., December 
13! 1982, 22. .--

28. Ibid. See also "Menace persistante sur l'avenir 
d'Eutelsat", Air et cosmos, (Oct. 23, 1982), No. 925, 
56, "Intelsat Viewed as Tl1.reat to Eut~isat' s Operations", 
A.W.S.T., October 25, 1982,25; Lowndes, J.C., "~ntel
sat-muâTe-s-HOnop6Ty~-rter-nati ves ", A. t'J.S. T., November 
22, 1982, 70 et seq. ' 

\ 

c " 
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with INTELSAT' s economic hegemony no doubt simil?r 

prob1ems exist with respect to INTELSAT's priority 

use of geostationary orbital positions and radio fre-

quencies. While multi-administration systems like 
J 

INTELSAT do help in achieving the efficient and economic ,~ 

, 
use of the orbit/spectrum resource and for ,this reason" 

should be granted sorne sor,t of priori ty access over 

single a~nistrqtions or small regional satellite 

systems, it is difficult to specify the precise extent 
1 

of such priori ty. ' Steps to prevent abuse could to ~ome 
. 

extent be achieved by the adoption of definitive 
r' 

provisions to limit the validity of orbital position / 

frequency ~ssignments as propo~ed in Resolution No. 4 
ù 

of 'the Radio Regulations. 1 Above al~, INT~LSAT shou1d 

be accepted as an assoc~ate m~mber of the ITU, and , , 
, 

hence become d~rectly accountable'ipternationally for 

i ts act'iôn's. More important1y, lNTEL~AT member staters 

should be encouraged to"increase tneir use of the'system', 
" 

rather than establishing their'own individ~al satellite, 

'systems. The INTELSAT Agreement emphasizes the primary' 

purpose of the organizatfon, i.e., to provide'international -- , ., 
telecoIDmunication services, while domestic telecommunication 

"services are provided on space satelli te ,,'cap~ci ty . and 

on a pre-emptible basis. 29 It is interestins to note that 
1 

29. It is because of such a policy that,85%' of INTELSAT's 
revenue i5 derived from full-time international' 
services and only 7% from transponder leases for 
domestic services. See Intelsat, Annual Report, 1982, 
3 O. 

" , 
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, 
the Assernbly ,of Parties recently r~quested the Board 

of. Gove~n~rs, ;'wh~n consi'a~~~ng theio provision d'f dom,estic Q 

leased services via INTELSAT satellites, to give emph~sis 

to ways in which such services could,be provided on a 

" planne9. and ~on-~re-e~~tibl'e' basis. ,,30 
, 

This policy may , 

" ephance confidence in the use of the INTELSAT system 

, for' domestic 'telecompmnieations. However, sinee the 

.\--::~estment quota, and ~~uequently ';o·~Ing. power in the 

1 Board of" Governors, :ls 'prirnarily deterrnined on the 
, , 

o 

basis of actual use of the' INTELSAT space segment for 

pub~ic interpational'telecommunication,services, merely 

assuring domestic ~ervice is insufficient to really 

encourage'use of the INTELSA~ system instead of the 

establishment Qf separa te indiviëlual, or smal.! re,gional 

systems. 'ArticLe IX(f) of the INTELSAT Agreement 

should be amended in such a way as to entitle aIl Signa-

tories to have investment shares equal to their use of 

'the INTELSAT system irrespective of the services provided. 

Srnaller countries, for exarnple, which presently have 

relatively litt1e international traffic, may prefer to 

use INTELSA'l' for dornestic and other services instead of 

developlng a separate system (which may not be ~conomically c 

viable). Their controlling power in INTELSAT would in-
. 

crease wi~h such use and they would be in a better 

30. Intel'sat News, October 8, 1982, 2. 
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'ô 

posi tion tq safeguard 'their interests. C?n~equently, 

o fi' 

the end result w~ll be more ~conomic 'an4 efficient use 

of the geos,tationary orbi t. 

While article XIV may appear to be contrary to 

the provision of the Outer Space Treaty, which stipulates 

,that outer space is free,for use on the basis of equality, 

such i5 not the case. Article XIV enables INTELSAT to 

conduct its operations securely and thus to prosper. 

" Its prosperity is ultifuately that of its members who 

share INTELSAT profits in accordance with tpeir invest-
'0 

ment quotas. INTELSAT members have agreed to limit 

their freedom of use of the geostationary orbit because 

it is in their interests. They are free to withdraw 

if they so desire, but to-date they have derived econornic-

advantage from their membership. 

B. INMARSA'l' 

Member states of INMARSAT have also voluntarily 

agreed to limit their freedom of action and to grant 

INMARSAT a position of pre-eminence'which is similar to 

~ that of INTELSAT. INMARSAT - an international maritime 

satellite system - was established to "rnake provision 

for the space segment necessary for improving cornrnuni-

1 
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cations, thereby assisting in improving distress and 

\safety of life at sea communications, eff~ciency and 
).~, ' 

mânagement of ships, maritime public correspondence 

services and radio determination capabilities ... 31 

It becarne 6perational on February 1, 1982 leasing 

satellites from the (US) MARISAT consortium, the 
u • 32 

European Space Agency (MAREeS), and' INTELSAT. At 

present, there are 3& ~tates mernbers of INMARSAT. 33 
"," , 

As of December 1982 there were more than 1500 users 

of the I~AT system. 34 
[', 

.. 
The organizationa1 strùcture of IN~~T consists 

of an Assembly, a Counci1 and a Directorate, headed by 

a Director General. The Assembly is bomposed of aIl 

the rnember states and is concerned with the organization's' 

general policies and long-term objectives. It rneets once 

31. 

32. 

33. 

34. 

Convention on the International Maritime Satellite 
Organization (INMARSAT), 1976, Article 3(1). The 
text of the Convention is printed in Manual on Space 
~, op. cit., suera note 3, 291 et seg. 

"New Maritime Satellite System Launched", Inmarsat, 
New Releape, February 2, 1982, 1. 

Inmarsat, News Re1ease, Janua~y 17, 1983, 1. 
-

Inmarsat, "Notes for Remarks by Olof Lundberg, 
Director General of the International Maritime 
Satellite Organization ta the Satellite Summit", 
Washington, D.C., December 7, 1982, 2. 

f " 
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every two years, and each member has one vote. The 

ma~aging body.of INMARSAT is the Council which comprises 
. 

eighteen representatives of the largest investors, and 

four representing other investors, in the system. 

Decisions on substantive matters are taken by,weighted 

votes and the Council has prim~ responsibili ty for 

provi~ing the space segment necessary for the carrying 

out of·the"purposes of the organization in the most 

economic, effective and efficient manner. 35 

The prearnble ta the INMARSAT Convention reiterates 

the 'deterrnination of mernber states to make use of the 

"mast efficient and economic facilities possible consistent 

with the most efficient and equitable use of the radio 

frequency spectrum and of satellite orbits." Article 8 

ofothe Convention ç?ntairts provisions similar to those 

in article XIV of 
r 

Ob~~d/to notify 

~e~son within its 

the INTE~SAT Agreement. A member is 
-

INMARSAT in the event that it, or any 

jurisdiction, intends to use a saterlite 

system (separate from that o~ INMARSAT) fOl purposes 

similar to that of INMARSAT. 36 Such notification is 

regùired to ensure technica1 compatibil~ty and to avoid 

35. INMARSAT Convention, op. ci t., supra note 31, a rtic1e 15. 
g,....-*----

36. Ibid., article 8 (1) . 

-------~ -~--~---

"' 
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.. 
economic 'harm to the I~AT system. There is no 

definition of "technical compatibility" in the INMSARSAT Con .. ,,,-
~ , 

~,tt 
~ention+ but it would appear to refer to the avoidance ~"-

of harmful interference. Accordingly, member states 

have undertaken ~ot to use those radio frequencies and 

~~tal positions which are already used by INMARSAT 

or whose use could result in harroÏul interference to 

INMARSAT satellites. On receiviQg such notification, 

the Council expresses ,i ts views in the forro of non-

binding recommendations. It is noteworthy that the 

INMSARSAT Convention expressly specifies that the 
• 

Council's recommendations shall be non-binding. Inter-

systém coordination is required if the proposed use of 

a separate system is for "national_security purposes. 1I37 

The inter-system coordination requirement under 

artic~e 8 of the INMARSAT Convention may not be substituted 

for similar requirements under~article XIV of the INTELSAT 

Agreement and article Il of the\Radio Regulations. INMAR

SAT memsers who are also members of INTELSAT must coqr

dinate their use of satellite systems for purposes similar 

to that of INMARSAT with INMARSAT and INTELSAT, since 

the INTELSAT Agreement provides for inter-system coordi-

nation in almost aIl cases of satellite system use other 

than that of INTELSAT. INMARSAT members must further 

meet the requirements of article Il of the ,Radio Regulations 

37.' Ibid., article 8(5). \ 
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regarding coordinatio"n with the satellite systems of 

other states. 

No coor~ination under article 8 has yet t~en 

place sinee INMARSAT became operational only recently 

and no,other satellite system for similar purposes has 
1 

so far been established. The provisions of article 8, 

as compared with those of article XIV of the INTELSAT 

Agreement, are simpler and more limited in scope sinee 

membership of INMARSAT is still restricted to 38-states, 

AIso, article 8 requires coordination only in those 
\ 

cases of use of a separate system for the sarne purpose 
• 1 • 

as that of INMARSAT. Artièle XIV on the oth~r hand, is 

comprehensive < In light of the express stip~~ation 

" concerning the non-binding nature of the Council's-

reco~endations it is expected that INMARSA~ members 
~ 

will abide by the recommendations only if it is in their 

,interests. Irrespective of this inherent weakness, 
, " 

however, article 8, Ls an attempt to aehieve efficient 

'and economic use of the geostationary orbit, which serves 

the i~clusive interests of the international eornrnunity. 
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CHAPTER VI: ',FINAL ANALYSIS, CONCLUSIONS AND 

'RECOMMENDATIONS 

324. 

A. A LIMITED RESOURCE WITH SPECIAL LEGAL STATUS 

The geostationary orbit is a ringlike natural , , .. 
• 

phenomenon approximately 30 km. wide and ISO km. thick 

at a dista~ce of about 36,000 km. above the earth's 

equator - an area which has proved to be highly advantageous 

for earth-oriented space activities, such as telecommunica-

tion, meteorology, etc. In less th an a quarter of a 

century, this see~ingly unlimited resource has begun 

to show signs of scarcity si~ce the availability of 

radio frequencies wi th which th'e orbi t is used, is limi ted 

by technological 'and regulatory factors. This is cornpounded 

by the fa ct that only certain portions of the orbit can' 

be used by a particular country, depending upon its 
\ 

geographical location. The_orbital positions taken up can 

be he;td in "quasi" p~rpetuity and this has already lead 

to congestion, thereby dausing serious problerns. 

The unbalanced use ox tne-orbit is not confined to 

geographical areas alone. A handful of techno-economically 

developed countries have-_ occupied the most suited and useful 

positions, to the detrirnent of a large majority of late- -
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corners. The traditional pradtice of first come, 
\ 

first served with respect to the acquisition of rights 

to the use of r~dio frequencies pas beert extended to 

the acquisition of orbital slotfo. 90% of the radio 

spectrum has; historically. ~efn controlled by roughly 

10% of the world' s po~ulèation '(living mainly in the 

developed countries).l 

The sarne percentage of orbital positions has been 

taken up by INTELSAT2 and a few developéd countries. 3 

The late-comers are a1ready experiencing undue difficulties 

1. See Soroos 1 M. S. l "The Conunons in the Sky: The 
Radio Spectrum and Geosynchronous.Orbit as Issues 
in Global POlicy", 36(3) International Organi~ation, 
1982, 665, at 673; Rothblatt, M.A., "ITU Regulation 
of Satellite Communication",. XVIII (1), Stanford 
Journal of International Law,'1982, l, at 15, fn. 72; 
courteix, S., "La Conf~rence adnûnistlS'ative mondiale 
des radiocommunication's de 1979 'et le nouvel ordre 
international de l'éther", XXVI, Annuaire fran~is 
de droit international, 1900,625, at 633; ,wij an, P.M., 
"Managing the Global Commons", 36(3), International 
Organization, 1982, 511, at 535. 

, 

2. INTELSAT is predominantly contralled by deve10ped 
countries. According to the 1982 INTELSAT, 
Annual Report, about 23% of rnembership (developed 
countries) has about 67% investment in it, 
consequently cont~olling power, whi1e 77% of 
i ts ,membership (developing countries) has only 33% 
of such a contro11ing power. 

3. See infra Appendix. 
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ù , 

in bbtaining access to this ~atural resouree a~d 
0, 

the continuation of the tradJitional" pra'ctiee will 
1 , " 

not eontribute to the ameli;kation of the present 

situation. ,,' f 
, 1 

~' 1 

The de facto monopoly fn the ,exPl~itation of t1\e 

\geostatidnary orbit impe1J.er'.sbm~ equàtorial'cauni;ries 

~declare de jure sovereigpty over certain poxtio~s 
di~lY above thèir terriJories. ~his aro~~~d an 

international confliet and distrust, as wit'nessed. tn ' 
1 

the COPUOS proceedings and at the 1979 WARe, and goes 

·against t e provisions of article III of the O~ter Spac~ 

Treaty w ich require the cQnduet of space ~ctivl~ies 
< 

in the i terest of prornoting internation,al' cooperation 

and under tanding. 4 Despi te de jur:,e clairns, which are ' 

4. pIe, Uruguay in its rep1y to the UN General 
Assernbl '5 inquiry regarding the application of~the 
Treàty 0 er the past ten years and showing its ' 
importanc for the deve10pment of international ,,\' 
cooperation . n the practi'cal appl'ica tion ,of space 
technology, r pondeduthat the 9Ûter Space Treaty 
"has not been 5 ficient1y de :éloped, either juriÇlically 
or practically to eally im ernent the vital principles 
which it contains.~Urugu therefore Idraws attention 
to the nee? to accelè e the juridical d'evelopment 
and practical implementation of the Treaty on a 
universal basis, including in those countries " 
which are not directly involved in outer space 
acti vi ties and have not been the main oenef iciaries ~ 
o:R s~lCh activities"': UN Doc. A/AC.105/2l9/Add.2,' 
(1978) 1 3. With respect to the acc~ss to ~nd the 
use of the geostat-ionary orbit a majori ty of the 

, countries, especially.the developing ones, are 

L· • 
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generally denied, the ___ !?tatus of the orbit remains 

unchanged: it is a part of outer space and hence, 

gOVerned{by the law of outer space.' The orbit is 

a limiteJ resource with unique advantages and is 

universally recognized as a phenomenon that enjoys special 

legal status wi-thin t.he general framework of outer space. 

Any de jure claims of exclusive sovereignty are necessarily 

inadmissible. De facto monopolistic claims are, on the 

other hand, equally contrary to the established legal 

norms of international space law which views the geo

stationary orbit as a conunon heritage of mankind. 5 

5. 

dissa~isfied with the inadequate implementation 
of the Outer Space Treaty. See for details, . 
"Bogota Declaration" of 1976 in Jasentuliyana, N. 
and Lee, R.S.K., Manualon Space Law, (Dobbs Ferry, 
1979), Vol. II, 383 et seq.; UN Docs. A/AC.IOS/2S2 
(1979), 3 (Chile); Report of the LesaI Sub-Committee 
on the Work of the TWenty-first Sess~on, A/AC.loS/30S 
(February 24, 1982), 10, para. la; A/AC.lOS/C.21 
SR.336 (1982), 3-4 (ColQmQia); Declaration of 
the Group of 77, UN Doc. A/CONF.IOI/S (1982), 2. 

"On the one hand, claims of any states to sovereignty 
rights to the outer space environrnent are 
objectionable; on the other hand', widespread occupa
tion of the geost~tionary orbit, which clearly is 
limited, simply for the furtherance ~f purely 
national interests is equally unacceptable. One 
should not forget that the exploration and use of 
outer space is ta be carried out for the benefit 
and in the interests of aIl countries": Matte, N.M., 
"The Law of the Sea and Outer Space: A Comparative 
Surveyof Specifie Issues", 3, Ocean Yearbook, 
1982, 3, at 32. 

, 
Î ., 
, , 

'<. 
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B. A COMMON HERITAGE OF MANKIND 

The international community, through the UN, 

has established directive principles to govern'all 

activities relating to the exploration and use of 

outer space, including the geostationary orbit. These 

principles of common interest, 'freedom and non-ap~ropria

tion have become peremptory nor.ms of international law 

(jus cogens). They determine the legal rights and 

duties of aIl states, whether parties to the Outer Space 

Treaty or not, with respect to access to, and use of 

'the geostationary orbit~ The legal effects of\these 

principles are a) that the geostationary orbit must be 

utilized for the benefit and in the interest of aIl 

countries, irrespective of the degree of their 

scientific and economic development; b) that the free-

1 dom of use is a right of aIl sta~ès without discrimination 

of any kind; c) that such freedom is not unlimited and 

is to befexercised with due regard ta the corresponding 

interests of other states without infringing upon their . 
rights; and d) that the geostationary orbit must not 

be appropriated by any means whatsoever. The present 

practice of first come, first served is contrary to 
, . 

, these principles. It results in benefits accruing ta 

only a handful. of states, creates monopolies by the 

·' 
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first-comers, infringes upon the rights of others, 

imposes limitations on the late-comers and encourages 

quasi appropriation of the geostationary orbite The 

continuation of this practice disrupts the legal order 
Q 

established by the fundamental principles, and necessitates 

irnrnediate change. -. 

The application of these directive principles to 

the utilization of the geostationary orbit implies 

a) that aIl countries are entitled to an equitable 

share of the benefits aceruing from exploitation, and 

b) that the y have equal right to equitable aceess to, 

and use of the geostationary orbite These principles 

are neith~r self-executing, nor is there any specifie 

authority established for their implementation. There-

fore, the UN and ITU, as the two organizations directly 

eoncerned with the règulation of the orbit, should 

take the necessary steps to develop further the 

legal regime by which it is governed in an attempt to 

implement these directive principles. 

C. EQUITABLE DISTRIBUTION OF BENEFITS 

The UN COPUOS has been discussing the issue of 

the geostationary orbit for some considerable time and , 

has not yet ,succeeded in agreeing on specifie regulations. 

a 



r 
Q o 

() 

o 

( 

1 330. 

It is, however, submitted that considerat~on of th~ 

question of the geostationary orbit together with 
o 

the boundary issue is undesirable given the nature 
" 

of the problems underlying each ofothese issues. 
~ 

-?'Y~ 

A solution to the boundary quest~on will ~ot necessa~ily, 

result in a solution to the problems posed by the exploita-

tion of the geostationary orbite The question of access 
u 

to, and use of the orbi t should be left to the ITU 

which has already embarked upon consideration of tHis 

problem and may be expected to"succeed in its mission 

at the 198~/87 WARC and/or other conferences. It 

seems more appropriate that the UN should continue 
Q 

to fulfil its responsibility for further ?eveloping 

the general legal regime to govern outer space. 
D 

Having succeeded in drafting specifie treatie~, to 

further improve and elaborate the provisions of the 

parent treaty, i.e. the Outer Space Treaty of 1967, 

it ,should now undertake to draft a special treaty for 
( 

the establishment of an international legal regime. , 

A specifie (separa te) regime to govern the geostationary 

orbit may be justified on the grounds that it already 

enjoys special 1egal status, and that it is being 

exploited extensively. It is interesting to note 

that the necessity of such a special regime is generally 
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-6 
acknowledged by COPUOS member ~tates, with the excep-

tionlof the-US and the UK. 7 . 

6.' See', 'gen,erally, -UN Dacs. A/AC.IOS/C.2/SR.373, 
'(1982), 6 (USSR): \' "some special norms might be 
adopted tO,r~gulate the utilization of the geo
stationary orbit, which formed part and parcel 
of outer space, on a plarined basis that was in 
keeping 'w'ith the spirit of the Outer;"Space Treaty"; 
and also A/AC.IOS/C.2/SR.377, 7; A/AC.IOS/C.2/ 
SR.374, '(1982), 3 (Spain): IIThe geostationary 
orbit.did have a particular legal nature that 
warranted the application of spec~fic legal 

7. 

rules. The fact that the orbi t was a limi ted' 
natural resource could also justify priority 
treatm,ent" • A/AC .10S/C. 2(SR. 375, (1982), 3, 
and A/AC.lOSjPV.181, (1978),52 (Argentina)i 
AjAC.I05jPV.180, (1978), 31 (Belgium); 
A/AC.IOS/PV.185, (1978), Il (Czechoslovakia); 
A/AC.I0SjPV.183, (1978), S6 (Mexico); A/AC.IOS/ 
218,' (1978), 9-10. See a1so Report of the Fifty
ninth Conferencê of ILA, 1980, 171. Though the 
Bogota Dec1:aration states have declared their 
national sovereignty over th~ portions of the 
geostationary orbit above their territories, yet 
they favour the deve10pment of a-special inter
national 1egal regime to regu1ate the use of the 
qrbit to allow equitable aecess to it: see 
A/AC.IOSjC.2/SR.372, (1982), 3 (Indonesia) i 
ibid., 4 (Colombia); ibid., 7 (Ecuador). 
Sëea1so, Courteix, S., "Question d'actualité en 
matière de droit de l'espace", XXIV, A.F.n.l., 
1978, 890, at 901. 

UN Dacs. A/AC.lOS/C.2/SR.377, (1982), 4 (US) i 
AjAC.10SjC.2jSR.375, (1982),3 (UK). However, 
the UK expressed its confidence of'ITU's ability 
to continue to safeguard the best interests of 
the international community in its management 
of the geostationary orbit, ibid. 
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Discussion of the use of the geostationary orbit 

also took place during the Second UN Conference on the 

Peaceful Uses of Outer Space (UNISPACE '82) held in 

Vienna" in 19'82. The Conference debated various proposaIs 

and approaches to use of t~e orbit and, in its final 

report, expressed concerns with respect to the present 

inequitable distribution pf geostationary orbital posi

tions. It recommended that the ITU should "continue to , 

evolve sorne criteria for the most equitable and efficient 

usage of the GSO and the RF (radio frequency) spectrum 
j 

1 
and to develop planning methods and/or arrangements . 
that are based on the genuine needs, both present 

and future, identified by ea~h country". 8 It further 

recommended that "such planning method should take into 

account the specifie needs of the deve10ping countries, 

as weIl as the special geographical situation of particular 

countries. ,,9 The Conference finally concluded that 

8. 

9. 

Reï0rt of the Sècond United Nations Conference on 
th Ex loration and Peaceful Uses of Outer Sace, 
V~enna, August, 8, UN Doc. CONF. 
71. 

Ibid. Reference \to "special geographical situa
tion" "relates not only to the equatorial countries 
but also to those where satellite signaIs are affected 
by climatic conditions. See UN Docs. A/AC.I05/27I, 
(1980), 5, para. 41; A/AC.I05/C.2/SR.373, (-J.982), 
8. See also Danie1son, S., "An Interdiscip1inary 
Approach in the Regulation by the United Nations 
of Activities in Outer 'Space: Sorne Technica1 ,Considera
tions ll

, in Proceedings of the Symposium, op. cit.,' supra 
Introduotion, fn. 5, 99, at 115-11~; DuCharme, E.D., et al., 
"The Genesis of the 1985/87 ITU Wor1d Administrative 
Radio Conference on the Use of the Geostationary-
Satellite Orbit and the Planning of Space Services ", 
V~I, A.A.S.L., 1982, ~61, at ~74 . 

.. 
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,. considering the .l.ong-terny' ~mplications of the growing 
( 1 

aét~vities in GSO, any solution on the use of GSO should 

be bath equitable and flexible and take into considera-
, 

tion the economic, technical and legal aspects ". 10 

The Conference did not adopt any specific regulations 

or treaty, as it was not within its competence to do 50, 

but it has submitted its report to the UN General 

Assembly and requested it to take appropriate action 

on its recommendations. Although these recommenda-

tions do. not create any legal rights and duties on the 

part of UN mernbers, they do seem to present a 

cOnsensus that the international community and General 

Assembly should act as soon as possible. It is, 

therefore, 'submitted that the General Assembly should 

request the COPUOS to consider the establishment of a 

special international regime to govern the geostationary 

orbit taking into consideration the relevant economie, 

technieal and legal aspects. Such a regime should 

establish the general basic principles with respect to 

access to, and use of the orbit, but detailed implementa-

tion of the provisions should be left to the lTU. 

Under the present regulatory regime, countries 

able to mâke use of the orbit benefit from such exploita-

10. See supra note 8. 

'. 
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tion of outer space, while others, because of econornic 

and scientific inadequacies are deprived of its 

advantages. In addition to general princip les governing 

access to the orbit, the UN must incorporate sorne provi-
o 

sions for the equi table distribut,ion of benefi ts accruing 

from exploitation of this natural resource. To this 

end, it is suggested that an international dut Y or 

"parking fee Ir for' use of the geo~tatiopary orbi t should 
if 

be levied on users. The delegate of the Netherlands 

to the UN COPuos, aptly observed that: 

The MacBride Reportllalso con tains 
an interesting suggestion concerning 

" the geostationary orbite As one 
of the means to secure sUfficient 
financial resources for development \, 
in the field of communications, it mentions 
the possibility of an international 
dut y on the use of t~e geostationary 
orbi t for __ the benefi t of the developing 
count~ies. l am of the view that this 
suggestion could be explored further, 
since it is correctly fouqded on the 
concept of the geostationary orbit 
as a phenomenon to be exploited for 
the benefit of aIl, regardless of the 
level"of technological developmen~ or 
geographical positiorl.12 -

Others sharing this view have st~ted that, 

We favor user fees dhat would bring 

Il. Many Voices,; One 'World, Report of the Int'ernational 

~
o . c. n for the Study of Communication Problems, 

seo, 1980. 
, 

12. Un Doc. A/AC.105/PV.207, (Ju1y 3, 19BO), 62. 
'" 

\ 
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the direct costs of using th~se 
resources into line with their 

335. 

value (as determined by availabilityj, 
for this would free sorne portions of 
the spectrum that are now underut~lized 
for'use by others. Moreover, such 
user fees would constitute de facto 
recognition that the spectrum and orbits 
are internationally owned resources. 
Fi~ally, the user fees could provide 
revenue to the international community 
to be applied to lessen the disparities 
in cQmmunications capabilities'arnong 
nations .13 , 

~~ë'situation which currently p~evails has disrÜpted 

the "balance of in terests" estab].ished by the Outer 

Space Treaty, and hence the èalls 

for a more just and eqU~table legal 
order to correct in sorne measure 
the imbalanced~ituation resulting 
from the differing degree of tech
nological development among nations, 
since only a very small nurnber of 
states (possess) a genuine space 
technology and the remainder (are) 
no more ~han helpless spectators 
of tHe applications of such tech-
(nology, often for the 'exclusive 
benefit of the minority .14 1 

~ 

It is hoped that the interests of both the developed 

and developing countries could be served by me~ns of the 
, 

international regirne ~uggestèd above incorporating a 
l 

mechanisrn that will tend to balance the interests of 

bath users and non-users and thereby implementing the 

13. Bro~n, S., et al, Re1imes for the Ocean, Outer 
Space, an~ Weather, ~washington, 1977), 201. 

14.-- UN Doc. AjAC.105/C.2jSR.366, (1982),3. . -

" 

'J \ 

1 

'1 

J 
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common interest principle enunciàted in the Outer 

Space Treaty. The proposed international regime 

will thus fOrIn part of the bulk, of "new law which 

cornes with or from international organizations (and) 

aims directly no't at arder but at distributive justice 

and general welfare. ,,15 

The establishment of the proposed regi~e is, 

without doubt, a major challenge to the international 

15'. Henkin, L., "International Organisation and the 
Rule of Law", 23, International Or anization, 
1969, 656, at 660-61. S~~larly, Gorove olds that 
"Cl) aw in the sense of legislation in the domestic 
field 0r treaty making in the international arena, 
seldom is the result of isolated efforts. More 
frequently it Comes about because of the opera
tion of power, political and other value processes 
directly influencing it, thus .•• sorne of the 
issues pertaining to the geostationary orblt _ 
and the planning of spaoe ,services must be 
seen in the light of recent trends in the 
world community. Such trends reveal persistent 
efforts and a strong determination on the part 
of developing nations ta insist on rights and 
champion interest which would give them a 
greater share of the world~s material benefits. 
The challenging task 'facing legal technicians 
and pOlicy makers will he tO'formulate principles 
and procedures which will serve the interests 

r of developing and developed nations alike Il ,: 
Gorove, S., "The'World Administrative Radio 
Conference 1979: Sorne Legal Political Implica
tians", in. Zeits'chrifL für Luftrecht und Weltraum
rechtsfragen, (SeptemEer, 1980), 214, at 220. 

i 
.1 
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conununi ty which has only recently succeede,d in drafting 

the monumental international treaty on the law of the 

s,ea. There are difficult question.s to be answered 

involving not only technical and organizational, but 

aiso economic and politica~ ,conside;ations, before a com

promise may reasonably be expected. Ho'wever, in \the 

writer's view, the initiation of discussion at thé 

international level, both i~ governmental fora and in 

" doctrine, will bring to light possible solutions to 

the envisioned problems. 

The intention is not to delimit the task of the 

'ITU; but rather to complement it and to leave the organiza-

tion to fuI fil the purposes forwhich it was created. 

The ITU to date has had a great deal of success in 

creating legal "order" in outer space and should 

con tinue in accordance with Qthe suggestions mentioned above. 
, ~ 

To achieve international agreement, the UN COPUQS 

has two possible 'options: i.e., (a) to draft a treaty ----,,-
...J. 

establi~hing a special international legal regime 
'J 

for the' geostai;ionary orbi t, as has bean done in the 

case of natu;ral resources of the m Don and other 

cele~tial bodies, or (b) to convene an international 

==conference similar to the Third (UN) Law of the Sea 

.. 

\ 

,i 
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Con;6erence F in clbse .,association or under the co

sponsorship of the ITU,l~ to establish a comprehensive 

international regime for the sharing of henefits 

derived frorn exploitation of this natural resource~ 

It has already been stated that COPUOS has 

becorne a stagnant body, and, under these circumstances, 

it is unrealistic to expect that much will be·achieved 

with respect to a separate geostationary orbit regime. 

16. Gehrig, as early as 1976, suggested that it 
"would be use fuI to carry out studies leading 

,to recommendations as to what additional legal 
and technical international agreem~nts States 
should enter/into with respect to spectrum-orbit 
uti+ization. Technical studies are being carried 
out by the ITU, but it would be appropriate, l 
think,_for the United Nations jointly with the 
ITU, to make a special study of spectrum-orbit 
'use which takes into consideration both the ' 
technical and appropriate legal questions." 
Gehrig, J.J., "Geostatlonary Orbit - Technology 
and Law", XIX, Colloquitun, 1976, 267, at 274. 
He further holds that "ITU activities are 
directed primarily to technical matters and the 
general feeling is that the ITU should not become 
involved in legal matters because théy are more 
directly impacted by political questions. Il 
(Ibid., 277, fn. 27). Similarly 1 in 197'7, 
Sarkar suggested that "UN General Assembly should 
elaborate the basic principles governing the 
use of the geostationary orbital, positions, 
but leave the detailed elaboration and coordina
tion procedures for a1location/assignment to the 
Radio Regulations"; see Sarkar, S.K., 
"Geostationary'orbita1 Positions for Space 
Stations", xx, ,Col1oquium, 1977, 450. 
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First and foremost, the decision-making mechanism 

within COPOOS has ta he changed. The con~ensus 

rule, which worked well'in the past, is no longer 

~ppropriate for an organization which now comprises 
\ 

53 member states. Also,outer space activities are no 
" 

longer confined to exploration. Commercial exploitation. 

has entered into the picture, inciting sorne states to 

make use of their veto power in order to block any 
\ -

decisions wh~~li may harm their ~articular interests. 
,-- ---
" 

The rules of proc~dure used by the Third United Nations 

Conference on the Law of the Sea should also be adopted 

within COPUOS, ie., it 
r-

••• should make every effort to 
reach agreemertt on substantive 
matters by way of cbnsensus and 
there should be no voting on such 

, matters until aIl efforts at con
sensus have been exhausted,.17 

The sarne rule has been adopted in article 312 

of 'the 1982 Convention on the Law of the Sea, and 
j 

shélll be 'applicable at any conference convened to amend 
/ ' 

a provision of the Convention. If adopted in CQPUOS, 

-this prqcedure could help in achieving agreement on 

major issues and COPUOS would thus be able to continue 
/ 

its rol,e as an effective and active forum dealiI1-g with 

17. ~ Doc. A/CONF.62/12l, (1982), 13-14., 

':' 
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aIl outer space matters. 

D. GUARANTEED EQUITA)3LE ACCESS 

1. General 

Access to the orbi~ is determined primarily by 

the sovereign right of freedom of action. Therefore, 
. 

the general rule regarding access to the orbit· is first 

come, first.served, while pre-determined guaranteed 

access is an exception to 'the ITU regulatory regime. 
\ 

This results from the, traditional approach towards regula-

tion of telecommunications and the new issues raised by 

space age technology. While a majority of ITU meIDber 

nations ~re,dissatisfied with the present system, they 

'have been unable to make any significant change, 

despite, the prevailing rule of one member, one vote and 

the efforts devoted ta this end since 1963-~ This is 

due to the working method of the ITU Conferences and 

the inability of thé developing countries ta participa te 

as effectively as the 'developed states. 

. The philosophy of the present ITU Convention and 

Radio Regulations with respect to access to, and use 

pf the orbit/spectrum resource, as outl~ned in article 

" '. 

/ 

ti 
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33(2) is'that it must be used efficiently and 

economically sa that ail countries may have equitable 

access. In other words, emphasis is placed on 

maximizing the availability of the resource ta achieve 

the obje~tive of equitable distribution •• The fallacy 

of this approach is that there is no stron~ mechanism 

by which ta achieve efficient and economic ,use of, the 
, , 

orbit and ,hence, no possibility of its equitable distribu-

tion. Whatever portion of the orbit 1s spared as a 

result of its (expected) efficient and economie,use, 

it will again be oQcupied py those states which are 
c' 

already making use of the other portions of the'orbit. 

This approach, therefore, is inherently B.nequitable, 

-, it is evident that the. continuation of this practice 

will merely serve to worsen the situa~ion. 

The present ITU regulatory regime, originally 
4 • 

devised in 1927 and strengthened in 1947, has been 

cont~nued without major modifications, while the 

nature of telecommunications as weIl as the political 

and, 

composition of the world, have undergone drastic changes. 

Traditional international-l~gal rules with respect to 

the exploitation of global common natural resources 

stem primarily from Grotius's outdated ass~ptions 

that the "resources of the [sea were 
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/ .. ~---.~' r-},-.,..>t 

_r ,~inexhaustiole ... 18 The laissez-faire approach' of 

totallreedom to exploit the world's common resources 

has resulted in "overuse and possible depletion or 

destruction of the resource along the lines of Garrett 
, '19 

Hardin 1 s 1 tragedy of the corranons' Il. ( _ The basis for 
, ~~ 

exploita t'ion of the natural resources of the high seas has 

been changed in the 1992 Convention on the Law of the- --. 

Sea~ The geostationary orbit, ~hile n?t depletable 

like other natural resources of the earth, is subject 
, 

to congestion and saturation because of technological 

limitations. Gi~en the need for international coopera-
, 

tion, it is essential that inclusive interests should 

prevail over ex~lusivé claims. Such a reg~latory 
.' 

philosophy will not diminish the benefits to individual 
t 

participants, but rather wi+l increase the-total 

benefits derived for aIl to share. 20 The determina-

tian of inclusive interests and the sharing of geo-
t,~ 

stationary orbital posit~ons - a common property -
1 

is primarily a policy matter and must be settled at 

international political forums. As noted,by Garrett 

Hardin, technology, and techriological solutions, 

18. Eisenbud, R., "Understanding the International 
Fisheries Debate" , 4, Natural Resources Lawyer, 
1971, 19, at 26. 

19. Soraos, op. cit., supra note l, at 670. 

20. McDougal, M.S. et al, Law and public ,Order in Space, 
(New Haven and London, 1963) 1 793 et seq. 
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cannot always solve the problems of the world's 

commons. 2l Reliance on purely tech~ical~olutions, 
'r ~ • 

or approaches adopted by the ITU as regards the 

equi table sJ;laring of orbital positions must, theref='ore, be ,.,.- . 

eliminated and the UN obliged to discuss the issue 

with a view to establishing a special regulatory regirne. 

Similarly, the ITU's' supreme political organ - the 

Plenipotentiary Conference - should extensively discuss 

questions of equitable access to the geostationary 

orbit and instruct other organs on the detailed 

implernentation of its policies. 

The directive principles of international space 

law have clearly est~lished the inclusive interest of 

the international community in the exploitation of 

the geostationary orbit, while the ITU regulatory regime 

has developed independently of those principles and 

favours exclusive clairns in such exploitation. 
,~ 

The obvious inconsistenc~? of the two regimes must be 

resolved since the peremptory nature (jus cogens) of 

the/directive principles renders the conflicting pro~isions 

21. Hardin, 'G., "The Tragedy of the Cornmons ", in 
Knelman, F.H. (ed.)', 1984 and AlI That, (Belmont, 
1971), 67 et seq. 

22. For details on the question of inconsistency of 
treaties, see Jenks, C.W., "The Conflict of Law
Making Treaties", 30, British YearBook of Inter
national Law, 1953, 401 et seq. 

>, 
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of the International Teleco~unication Convention and 
--------

R d ' l' 'd 23 a 10 Regu at10ns V01 . These provisions should be 
.. 

amended24 to bring them into line with the peremptory 

norms of space law. WARC 85/87 should und~rtake prime 

responsibility for the accomplishment of this'task. The 
4 

future principles and ru~es of international tele-

communication law should also be oriented towards ensuring 

greater internaticnal accountability on the part of 

individual countries and international organizations 

with respect to access to, and use of the geostationary 

orbite For this purpose, thè powers of the IFRB 

should be strengthened. 

23. Article 53 of the Vienna Convention on the Law of 
Treaties of 1969 (reprinted in 63, A.J.I.L" 
1969, 875 et seq.) provides that a "treaty is 
void if, at the time of its conclusion, it 
conflicts with a peremptory norm of general 
international law. For the purpose of the 
present Convention, a peremptory norm of general 
international law is a norm accepted and 
~ecognized by the international cornmunity of 
states as a whole as a norm from which nQ deroga
tion is permitted and which can be modified only 
by a subsequent norm of general international law 
having the sarne character." Article 64 of the 
Convention, entitled "Emergence of a new perernptory 
norm of general international law (jus cogens)" 
further provides that "(if) a new peremptory norm 
of general international law emerges, any existing 
treaty which is in conflict with that.norm becomes 
void and terminates." 

24. See Article'71 of the Vienna Convention on the 
Law of Treaties, ibid.See also Jenks, ÇlJ? cit., 
supr,a note 22. 

• , . 
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2. Extension of the !FRBIs Powers 

The sovereign right of freedom of action'not only 

governs access to the geostationary orbit but also 

.facilitates retenti on of the first occupied geèstationary 
"-
o~bital positions. In other words, the Board is without 

f \ 
\ 

power to cancel or modify frequencyjorbital assignments. 

, ' 
"-.,.,,, 

The Board does not have its own system by which 

to monitor observance of the provisions of the ITU 

Convention'and the Radio Regulations and administrations 

are not strictly obliged to forward information gathered 

by their respective monitoring systems. They are merely 

required to "make every effort to arrange for monitoring 

observations to be submitted to the Board as soon as 

possible. ,,25 Assignments. may not be cancelled' wi thout 

the consent". of the notifying administration ~ AS the radio 
1 

spectrum becomes increasingly congested, it is obyious 
1 

that administrations will attempt to hold on to already 

recorded assignments, even if they are not actually used. 

,These "deadwood" assignments remain on the Master 

Register, and prevent the' recording of subsequent 

assignments which may appear to cause harmful inter-

25. Radio Regulations, 1982, Article 20(11), No. 1883. 
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ference. Although this is not the case, restrictions 
1 

are, nevertheless, imposed on their'use py other 

countries. Similarly, frequency/orbital position 

assignments wnich are not being used according to their 

originally notified purp9ses and basic,characteristics, 

once recorded in the Master Register, inhibit the 

" 

recording of subsequent assignments which would, theoretically, 

cause 'interference. The present I~U regulatory regirne 

is based prirnarily on the nee4 to'avoid such harrnful 

interference, rather than on the requirernent to 

distribute natural resources. It would, however, seem 

appropriate that there should be provision in the Radio 

Regulations which would require administrations to 

caricel "deadwood" assignments and the assignment~ not 

being used i~ accordance with recorded characteristics 

before they are allowed to register new assignments. 

The inability of the ITU to effectively m~age 

and ,distribute natural resources is evident from the 

lack of observpnce of the'Conve~tion,and the Radi~ 

Regulat~ons.' rf the needs of aIl states ~ere being' 

reasonably and adequately met, greater adherence to the 
, . 

princip les and rules of the ITU and the Radio Regula

tions could be expected. It is in ~he interest of 

'. 
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every state that cooperation,'rather than conflict, 

should dominate international relations regarding the 

sharing of'geostàtionary orbital positions:a~d ~adio 

frequencies .• lt is, therefore, important to devise 

new methods ~o achieve this end. It is equally important 

that they be made suffïciently effective in order to 

ensure the domin'ance, of law over absolute freedom' of 

action of a nation or a group of nations. Given the 

poli~ical climate which currently prevails, it is 

difficul t to imagine that, states are ready to accept 

serious limitations on their sovereign ~reedpm of 

-actIon; but, it is also important to remember 

that the protection of the interests ?f aIl may only 

be accomplished if there is provision for sanctions or, 

"at least, sorne possible ferro ~f coercio?_ Four possible 
, , 

approaches trû ensure that the principle of sharing of the 

. freque~cy/spectrum resource are strictly observed are 

propp'sed as follows: 

_ a) The provisi.o~s of Re~olution No - fl should be 

stre~gthened, and incorpora~d' into the Radio Regula

otions. This action will'not o~iy encourage technological 

development but also subject ail countries to an equitable 

burden of us~ng the most, recept (generally expensive) 

\ 

" 

. r 
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. 
technical means by which to utilize the orbit efficiently 
, 
and economically. ,.In this way, there will be no 

privileged first-comers and unl~ late-corners. The 

prese~t regulatory regime, originally devised to protect 

the use, of radio stations which were of a more permanent 

nature, would produce staggering r~sults if applied to 

space s~ations, such as space platforms or solar power 

satellitef\Çwith a life-apan of 30 years or more. 

The use of the radio frequency and orbital positions 

for these devfces must be subjeçted to sorne kind of 

time limitation; 

b) In ,addition' to agreement on guaranteed and 
, .. l, 

equitàble access to the orbit/spectrum resource, 

the Board should be empowered to cancel an'd modify 

regisfrations, as appropriate, in cases of hoarding of 

unused assignments or misuse, even over the objections 
(, 

of the administratio~ concerned. Specifie provisions 

for this, purposé should be incl~ded, ,in article 13 

(sect~on VI) of the ~adio Regu,lationsj 

c} un~r theQpresent Radio R~~~lations, the 

Board can, at ~ost, conduct<studies and m~ke reéommenda-
/ c • 

tions at the request of an administration about the 
• '1 

alleged contravention or non-observance of ~he, Radio 
1 

1, 

'\ ,< 

.. 
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Compliance 

with sucp recommendations de~nds entirely,upon the 

goodwill o~ ~e administratiohs concerned. The 
1 

ooffending entries in the Master Register shoU~d be 
, 

cancelled by the Board even over the objections of 
f 

the notifying a~inistrationJ 

d) In the case of b) and c) above, provision should 

, be made for an appeal procedure against the decisians 

of the Board. There is no p~ovision, ~n the ITU Conven

tion and the Radîo Regulatio~s with respect to the 
1 _ 

settLement of disputes between an organ and a member of 

the ITU. JThe provisions of the Convention which deal 
iJ, 

" 

with the settlement~of disputes capply only ta controversies 
• 

between ITU members. 27 It is suggested that a "right 
1 

to appeal" should he incorpor~ ted C in ,the Convention 

26. 

27. 

CJ 

Radio Regulations, 1982, Article 13, (Section VII) • 
, ~. 

International Telecorcununicati'Ûn Convention, 1973, 
, Articles 50 and 81. An Optimal Additional Protocol 

to the ITU Convention, which also awlies to disp~ 
between' members 1 prescribES compulsory settlement 

" of disputes. This is not of significant value, 
sincè it has ~een 'ratified by very few memb~r 
countries and 'neither of the superpowers ratified 
it.o See Jasentuliyana! ~., "Reg~lations Gove:r::ning 
Space Telecommuni9atiqn's''', in Jasentuliyana, N. 
and Lee, R.S.K. (ed.), Manual on Spasr Law, 
(Dobbs Ferry, 1979), Vol. l, 195,~ 3~, 
fn. 126. For details of the dispute settlement 
proced\lre in the ITU 1 see Ichowi tz 1 A. H., "The RaIe 
of the- Ipternational Telecommunication Union in 
the Settl'ement of Ha:rmful Interference Disputes" 1 

13 Columbia Journal of Internationàl Law, 1974, 
82 et seg. 

" 
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in order to settle disputes between the Board and a 

member country. Furthermore, it is suggested that 

the Administrative Council select a small group of 

experts from a list compiled aftQ'r consultation with 
'.J 

the Board and the country- which is a party to the dispute. 

The list of independent experts should be revised by 
-, , 

the Plenipotenti'ary Conferences,and candidates proposed 
~ 

hy member countries should be elected to he on the list. 

They should he experienced in the management of the 
If 

orbi.tjspectrum res,ource and ITU 1 5 regulatory regime. 
, ' 

The composition of each ad hoc group should be sueh 
t, 'V.. 

that aIl ITU regions are represented by persons other 

than a national or resident of, or directly or indirectly 

employed by the state party to the dispute. Buch q group 

should conduct its investigations ànd hearings in an 

open forum providing every pospible opportunity for the 

parties in dispute ta present their case. The Board could , 
-be represented by any one of its rnernbers or an expert 

appointed by the Board for th~s purpose. , The dee~sibn 
J _~" ~ 

of the group should bé, based pr,imarily on ,the àpplica-

tion of th~ appropriate provisions of the ITU Conven

tion and the Radio Regulations. The method'of work 

of the group could' be developed by,the Administrative 

Counci~ and submitted to, and approved by a WARC. 

Similarly, revis ions suggested to WARC on the 

Q 

, 

1 
J 
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in~tiative of the group or on its own'hehalf could 

be undert'aken • The implementation of the decisions 

of the ad hoc group should lie with the Administrative 
/ 

Council which may 'decide which steps should be taken 

with respeqt to implementation. In the case of non-- , 

acceptance of the decisions by the country in dispute, 

it should (al be entitléd, ~nder certain circumstances, 

to appeal to the next Plenipotentlary Conference and 

the Administrative Council should ensure that such an 

appeal is included on the a~enda of the Plenipotentiary 

Copference; and (b) if a country does not wish either 

to appeal or to implement the decision of the group, 

the Administrative Council should be entitled to 

refer the mat~er to the next Plenipotentiary Co~ference 
\J 

for final action, as it considers appropriate. 
1 

Such mandatory procedure for the settlement of disputes 

is necJssary in view of the fact that the ITU is 
1 

conc~rned not only with ensuring avoidance of harmful 

interference but ~lso with the sharing of the geo-

stationary orbit for the benefit and in the interest 
, 

of aIl countries. 

3. SpectrumjOrbit Planning 
, 

The question of access to, and th~ use of the geo

stationary orbit is not only one of avoidance of harm-
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fuI interference, but also of equitable distribution, 

which is a policy matter. Such policy decisions have 
<t 

al~ays bean ayoided in the ITU Conferences, even in 
) 

the Plenipotentiary Conference which is the suprerne 

poIitical organ of the ITU. In'fact, there is no inter

national forum in which to discuss the problems of 

access to and 'the use 0; the orbit/spectrum resource. 
(/~"'J 

Rutkowski aptIy points out that: 

During the last two decades in which 
these problems have arisen, there 
has been relatively Iittle discussion 
of them, and few aIternatives have 
been proposed. The situation is 
greatly aggravated, by the tendency 
of man y deve10ped countries to view 
the ITU as competent to consider only 
technical matters, leaving no inter
national forum available to establish 
a meaningful dialogue on 1egal, 28 
,economic and organizational rnatt~rs. 

1 
',-- . 

He further points out that the "developed countries 

have not been very active in devising new kinds of a 

posteriori arrangements which are responsive' to the 
( 

concerns of the new ITU mernbers. ,,29 

28. Rutkowski, A.,M.; "The 1979 World Administrative 
Radio Conference: The I.TU in a G,hanging World fi , 

13(2), International La~er, 1979, 289, at 307. 
o 

- ~~:: 29 • Ibid. ,,\ , 

1 f' 

\ 
1\ 

, : 



( 

353. 

Even two decades after the first ITU Conference 

on space telecommunications, the ITU regulatory regime 

çontains virtually no provisions te safeguard the interests 

of late-comer countries. In viewof the dis trust of the 

developed countries which has, consequently, arisen the 

developing countries are becoming more active in their 

attempts to protect their own interests. For example, 

according to a study conducted by the (US) Congressional 

Research Service befora the 1979 WARe, "India·'takes 

an essentially technical rather than political 
, 30 

approach lt
, with respect to the issues before the 

Gonference. However, the unwillingness of the developed 

countries to change the status quo with respect to 
. 

access to the geostationary orbit, compelled India to 

become the main exponent of, and major driving force 

behind
9
the adoption of Resolution No. 3 to convene a 

special WARC to guarantee equitable access to the orbite 

This has also led to greater emphasis being 

placed, by the developing coun~ries, on a priori rigid 
lJ 

and long-term planning. No viable solution rnay be 
.". 
KJ 

expected if the non-cooperative attidue of both sides 

continues. 

30. Congressional Record-Senate, July 12, 1979, S 9311. 
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',,' The avowed domèstic policy of the US that, 

continued maintenance of a scheme 
which perpetuates the advantages 
of the first-comer would noè' be 
favoured even within the most 
domestic systems of government. 
For èxample, patent rights and 
copy rights 'are granted only for 
limited periods of time; in the 
United States the rights granted 
by the FCC to broadcast~stations 
are limited in time, subject to 
rev~ew, and conditioned on serving 
the I ••• public convenience, interest, 
or necessity l 31 

is in sharp contrast to i'ts foreign policy with respect 

to access to, and use of the orbit/spectrum resources. 

Levin points out that the us has been opposing "Third 

World demands for a priori planning of the geostationary 

orbit, of space frequencies" and of short-wave (HF) 

spectrum. This,opposition to spectrum planning abroad 

contrasts with the quite different US domestic approval 

of pre-p~anned TV and FM allocation tables. ' Its 

opposition contrasts, also, with the US domestic policy 

of Iong-term chahnel reservations, whose purpose it is 
/ . 

to safeguard late-comer access in TV and FM by less 

a~fluent public, minority, and local community applicants. 32 
'l 

31. Rutkowski, op. cit., sURra note 28. 
/ 

'32. Levln, H.J., "Foreign and Domestic US polioies: 
Spectrum Reservations and Media BalÈmce"; Telecommunica
tions'Policy, June 1982, 123. See aiso Levin, H.J., 
The Invisible Resource, (Baltimore, 1971), 5: The US 
domestic-policy with respect to the sharing of the 
radio spectrum is effected by the FCC which "sought to 
diffuse the benefits oï spectrum utilization widely, 
and to ensure diversified programs of" high quaIity ••• 
This pertained (also) to the reservation of special 
channels for non-commercial educational use. Program 
choice was ,to be widened and benefits diffused, not 
just by structural diversity but by institutionai 
diversity as weIl. Il 

\ , 

, , , ~ 
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The inconsistency of us policies ~as merely served to 

reinforce the distrust referred to above. 

Rothblatt argues that an a priori plan discouragès 
" 

the development of technology because it remains,with~n 

the technological parameters eurrent at the time of 

elaborat~o~ of the plan. 33 This is equally true of 

frequency/position assignments occupied and used on a 

first-come, first-served basis. , A country ret.airis a 

frequency/position along with its b~sic teChnicai 

charaeteristics indefinitely. The introduction of more 
• 

effie~ent technology will result in changes, in technical 

o charaeteristics. Since such a ch,ange might also lead 

;: ,\ .f 

to t~e loss of the original right to international protec

tion, the new technology i~ not introduced and the 
, 

rec?rded assignments are retained and used with old 

technology. i 

While it' is bITe that technoiogical retardation 
Il 

may oceur when there is a long-term (~. 20 or 25 years) 

a priori plan, this does net have to be so in every 

case. A Plan could be of shorter duration as suggested 

in the five methods or approaches which~are being 

develo~ed by the CCIR for the 1985/87 WARC. The main 

objection of the developed couptries to a priori planning 

33. Rothblatt, op. cit., supra note l, 23. 
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could thus b'e met by adopting a plan/plans for a 

shorter period of time, say 5 to 7 years. They could 
J", 

subsequently be reviewed in light of. techno1ogica1 deve1op-

o 

ments which may have occurred since the adoption of the ~ 

plan/plans. The reguirement to apply the 1atest 
. ~ teChnological standards or methods cou1d be 1ncorporated 

~~thirt the adopted plans. In this'respect, the princip1es 
. ~ 

of Resolution No. Spa 2-6 adopted by the 1971 WARC (now 

703) and of Annex 6 of Appendix 30 of the Radio Regula-

tions are potential guidelines. The Resolution specifies 

t~t, in certain situations, where technical criteria 
(J; 

1 incorporated in the Radio Regulations have become, 

obso~ete or have been superseded by the Recommendations . 
of the CelR, two or more administrations cou+d agree 

to the application of the methods and criteria defined 

in the most recent CClR Recommendations. Such an 

ad hoc procedure would help the introduction of the 

latest technology, even before the revis ion of the plan. 

Annex 6 stipulates the principles for the Plan to be 

adopted by the 1983 RARC (for Region 2). One of the 
, " 

principles. is that the forthcorning Plan "must be 

sufficiently flexible to allow for future technical 

developrnents. If 
. \ 

\ .lit 

Oppos~tion to planning has been more psychological 

than real, the advantages no~ having been fully 

.. 

.. "" 

1 
; , 
.j 
• 
" ] 
" 

1 
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recognized'inlight of the dogrnatic non-acceptance of 
,f, ~ 

planhing wh~ch is vie~d as restricting,absolute free-
, -

dom of action. The first and most important advantage 

Qof a Eriori planning is that it allows coordinated, 

maximum possibl~ use of the-available resource. In 

'this regard, the views of two experts who are close1y 

involved in the I1U are worthy of note. According ta 

Mr. Butler, the present Secretary-General of the ITU, 

A plan.is to be considered as 
con~ainingoa collectipn of aIl the 
technical parameters necessary for 
the purpose of ensuring the optimum 
use of available resources.'34 

Similarly, Mx. Perrin, a former member of the IFRB, holds 

that, 

One advantage of planning is the adop
tion of uniform system parameters,and 
conditions of operation. This ~ 
facilitates sharing between different 
services and systems and contributes 
to the efficient use o~ the spectrurn 
and the orbit.' lt also en ables the 
resolution of likely difficult 
problems, before the design of a 
system.- In the absence of international 
planning, a situation may' arise where 
an introduction of a new system-may 
adversely affect many existing systems 
by chain repercussions. 35 

34. Butler, R.E., "Worlcf-Administrative Radio Conference 
Planning Broadcasting Sa telli te Service", 5 
J. Space L., 1977, 93, at 98. 

,.. '" 
35. Perrin, F.G., "The Broadcasting-Satellite Service: 

Freedom of Control" 1 in Ea:rth-Oriented Space 
Activities and Their Legal Iinplic'ations, Proceedings 
ot the Sympa,sium held on October 15-16 , 1981, 
McGi11 University, (Montreal, 1983), 7, at 19. 
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Another objection ta planning is ,that major space 

services are technically different 36 'from BSS 1 for which 

a plan could bé (and has been) developed. However, 

these differences do not imply that planning is dis-

advantageou~ for other space services. Moreover, 

planning to obtain the maximum use of available resources 

is applicable to aIl space services. ' 

l 
36. Perrin, ibid., 26-27, points out the following 

main differences between the fixed-satellite 
service and the broadcasting-satellite service: 
"The transmissions from space stations in the 
point-to-point satellite communications (Fixed 
Satellite Service) are intended for reception 
by the earth stations which have been installed 
after careful planning of site and coordination 
with other users of the same frequency band. 
Since these stations are expensive installations 
of highly sophisticate,d equipment, relatively 
low power is required from the space stations 
ta establish and maintain communications. 
The siting of the earth stations ensures that 
there is no mutual harmful ~nterference with 
terrestrial stations sharing the sarne band. 
The relatively 'low power levels from the 
space stations facilitate the s1mUltaneous 
operation along with the terrestrial services, 
provided certain enunciated technical 
constraints are deserved. Contrary to the 
s+tuation in the Bixed-Satellite Service, 
the power radiated from the space station in 
BSS for individual reception is gener?lly 
considerably higher, and the earth stations 

-are randomly distributed over the .entire 
intended are a of service. , This situation is 

, not ,conducive to an easy coexistence between 
the BSS on the one 'hand, and the F.SS and 
terrestrial services on the other." 

>. 
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The merit of a priori planning lies, first and 

forémost, in effecting equitable access to the orbitj 

spectrum resburce. Such sharing is not possible on 

the basis of f~rst-come, first-served. The determina-
,1 

tion of equitable access i8 influenced by 'various 

factors and the developed as weIl as the developing 

countries ar~ allotted orbital positions and radio 

frequencies according to their needs. 37 For example, 

under the 1977 Plan, countries and territories in Regions 
, 

land 3 are alloted orbital positions and radio/frequency 
fi 

channels taking into a:msideration their service areas, size, tille zones, 

language differences, etc. The USSR having 21 service 

, areas was allo~ 65 frequency channels; Australia 

with 6 service areas has 36 channels; India, with 12 

service areas, has 48 channels, and Indonesi~·with 

5 service areas has 21 channels. The majority of 

'countries and terri tories ,have four or five chanijels per 

, , 
37. Article 12 of App~ndix 30 of the- Radio Regulations, 

1982, provides sorne guidance with respect to 
equitable access to be guaranteed to aIl the 
countries in Region 2 by the 1983 RARe., It lays 
down ~hat 19B3 "plan shall provide for the detailed 
assignment of the orbital positions and frequency 
ehannels available, ensuring that the broadcasting
satellite servièe requirements submitted by the 
various administrations are met in an equitable 
manner satisfactory to aIl the countries 
concerned. rt should be laid down as a matter 
of principle that each administration in the Region 
should be guaranteeq dl" minimum number of channels (4) 
for the operation o~ the broadcasting-satellite 
se;rvice. ' Above this minimum, 'Ithe special 
characteristics of the countries (size, time 
zones, language differences, etc.) shall be taken 
in to account. If 
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each service .area., "But Brunie, the Maldive 'Islands, 

Miue Island and the Tokelay Islands, ea~h with' only 

one service ar~a, h~ye a total of two channel assign

rnents each. "38 Since a total of 35 geostationary ·orbital 

positions were designated, "each orbital slot is assigned " 
P , 

to a number of nations, the nurnber of satellites occupying 

a particular slot will depen~on how rnany nations use 

.. 

, . 

'j 
'\ 

their ass~g~ëD.t in th,e rnasfer-pr:a.!l .. ·,,39---~ s!nce, th~ ~-~.- -.. ~ : , 

countries of Regions l and 3 were divided into various 

geographical,ly' separated .servièe areas, ~~ximùm possible' 
, , 

use cOuld be derived from each bro~dcasting çhannel. 

"Channel No. 15 (frequency 11 996.83 loPlz) 1. fot ex~ple, 

serves 33 service areas in JO different countries. ,,40 . \ 
'j" 

Thus, the 1977 Plan' not only atternpts ~o achieve 
\ (7 

'\,/J ~ 

efficient use of t~e availab~e resources, but also ensures 

thefr equitable distribution. Such results wouid be 

virtually impossible to achieve without a priori 

planning. 

Whi1e the us in particu1ar, and other developed 

countries in general were adament advocates of planning 

of the who1e radio spectrum at the 1947 Atlantic City 

.. > 

38. JOhnsen, K. r "service Date for Fixed Satellite 
Pre,ssed", A.W.S.T., ~epternber 10, 1979, 77. For 
details s~e Article 11 of Appendix 30, Radio 
Regulations, 1982. -

39. John sen , ibid. 

40. Ibid. 

. " 

", > 
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Q 

, Cen:~erence, :th~y new oppose adoJ?tion o~ ,a pr'iori plans 

for, spq.ce', se;r-viçes • ~his view is not shared by 
, , 

The Chairman of the US delegation , e~~r:Y~9dy 'in the us. 
-- . '. Q t6 the 1979 ~C, Mr. G.O. Rob~nson, for example, holds 

that: 

uS interests must have sorne flexibi1ity. 
While'the united States has a~ great 
stake in terms of its use of these 
resources'(radie spect~um and geostationary 
orbit) it is also better equipped than 
most countries te adapt technologically 
to ~he regulatory constraints of 
planning. Also, the extensive space 
requirements o~ the United States 
give it a basis on whi~,to claim a 
relatively large al~otment of frequencies 
and space. positioRs. By any distribution 
criteria that are like1y to be acceptable 
to the major countriés, th~ ,United 
States shou1d do as welh as any other in 
having Î; ts needs met. ' 

Stmilarly, the Office of Technology Assessment of the 

US Congres~ has aonducted a thorough analysis 'of the 
.0 

decisions of the 1979 WARC and has reached the following' 
," 

cOnclusion with respect to a priori allotment plans for 

space services: 

The United States could agree to 
parti9ipate with ether nations in 
the development of a lqng-range plan 
for the uti1ization of satellite, ~ 
orbit locati'ons to serve participating 
nations' domestic communications require
ments. This plan woutd- assure that 
orbital slots would be~àvailable for 
the use of aIl nations when needed. 
In exchange for this agreement, the , , 

41. Robinson, G.O., "Regulating International Airways: 
the 1979 WARC ", 21, Virginia Journal of International 
~, 1980, ~" at 46-47. 

" 

, , 
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developed nations woUld"likely 
insist that the plan be' based 'on 
sound operating principles and be 
updated regularly t~ take account 
of the late~t, most efficient 
technologyavailable ... 

• 0 ~t 

o 

l, 

The United states has opposed ~ 
priori allotment Pfans for sa~ellite 
services as wasteful, apd inhibiting' " 
to technological advancement. 
Although this option goes a l'ong way' 
towards accammodating'the position of 
the developing countries, it maintains 
a substantital degree of flexibility 
important to the United States, 
including the key qualification 
of a requiremen~ for regular tech
nological updating tha~ would help 
to avoid the worst conseq~ences 
associated with rigid allobment 
schemes ••• 

"As far as the ~nited States is concerned, 
certain types of à priori allotment 
plans would notôe as objectionable ~s 
others. Plans based on sound eng~neering 
êpld operational parameters might be 
workable internationally,- at least1on, 
a regional basis. Indeed, US domestic 
satellite operations are ba~ed more or 
less on an a priori approa,c~.42 . 

These opinions are common to almost all the 

" 

developed countries ~Ch oppose a priori planning of, 

services. In any event, the geostationary orbit has 
~ 

c~eated a division of -the world in two, with th~ 
. ft ' J 

42. /, Th~ Office of Technology Assessment, Radio , 
Frequency Use and Management;' Impacts from the 
-World Administrative Radio Con:eerence of 1979, 
(Wash~ngton, 1982) 1 19. 

• 

,1 \ "'l. 

, . ; 

. , 
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!IiI..._ ' 1 
,d~.iding l~ne being drawn between the developed 

(Northern) countries and dev&loping (Southern) countrie;. 
l ,;" al 

Thus, except in very'limited are~s (of Mexico and the 

U~, and Southern Western-Europe and Western Ndrth Africa), 
g • 

it appears that if an' 'a. priori plan is adopted, the .. ' 

developing countries wo~id no t, seriously inhibit use 

of the orbitjspectrum resource by.the· developed do~ntries, 

because the satellite signaIs would"be beamed in 

,different directions.43 Moreover, 'in light of this 

, geographical division of the world, it is important 
, 

'for the developed countries to clearly define their 

access to the spectrurnjorbit re.source so that their 
~ 'lo-", 

interests may be protected. 'J'he case of NOli'th .. 
America is significant. While Mexico's 

. 
43. The Office of Technology Assessment, (ibid., 23-24), 

also d5ncluded that in "addi tion to the possible 
advantages that may result from improvements in 
technology, there are (some'other) factors that 
may help reduce the impact of a priori allotment 
plans on the United S±ates .•• From the standpoint 
'of using the geostationary satellite orbit, 
Region 2 is naturally divided into two parts -
those nations located in the Northern Hemisphere 
and those in the Southern Hemisphere. A second 
geographié factor that serves to separate the 
hemispheres'is the displacement in longitude of 
th~nations in the Northern and Southern Hemispheres. 
Also, those nations closer to the Equator enjoy the 
widest possible visib~lity of the orbit and have 
the greatest flexibility in positioning satellites. 
Moreover, the North Arnerican Continent consists of the 
three countries with very large land areas that made 
use of advanced technology using shaped beam 
antennas attractive." 

"< • r' 

, , 
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\ . 
choice of orbital positions couid be restricted by 

. the increasing number of US satelli~es, the real danger 

'is tO,Canada which, because of its Northern geographical 

position, can only benefit from a relatively small por

tion of the orbite 

.. 4. The 86/87 WARC and E'quitable Access 
7 

\" 

Various methoqs or approaches to guarantee equitab1e 

access to the "geostationary orbit by aIl countries have 
, . 

44 been suggested. lIowever, i t seemS that the forthcomin.g 

85/87 Space WARC will give 'special consideration- to the 

recommendations of the CCIR' as .ha$ been the practice in 
\. 

the pasto 

44. See, generally, Rothblatt, "M.A., "International L'egal 
Norms Governing Deve10pment of the Orbit/Spectrum 
Resource", Telecommunications Policy, June 1981, 63 
et seg.; by the sarne a ut.Qor , "ITU Regula ti.ons of 
Satellite Communication", XVIII' (1), Stanford Journal 
of International Law, 1982, 1 et seq.; by the sarne 
author, "Satelli te Cornrnunication- and Spectrum 
Allocation n

, 76, A.J.I.L., 1982,56 et seq.; Levin, 
H.J., "Orbit and Spectrum Resource Strategies", 
T~lecommunications POlicy, June, 1981, 102 et seq.; 
Soroos, op. cit., supra note 1; Wijkrnan., op. cit., 
supra note 1; Wihlborg, C.G. and Wijkman, P.M., 
"Outer Space Resources in Efficient and Equitable 
Use: New Frontiers for Old Principles", XXIV(l), 
The Journal of Law.and Economics, 1981, 23 et seg.; 
Ewing, D.R., "Contra1Ied Markets for Spectrum 
Management", 68(12), proceedings of the IEEE, 19'80, 
1536 et seq.; Views of Member States on the Most 
Efficient and Economical Means of using the Geo
stationary orbit, UN Doc. A/AC.105/259, (1979); 
UN Doc. A/AC.lOS)C.2/SR.362, (1982), 2i Rankin, C.E., 
"Utilization 'of the Geostationary orbit - A Need for 
Orbital Allocation? Il , 13, Columbia Journal.of Trans
national Law, 1974, 98 et ses. 

. .... 
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. 
The CCIR i$ draftinq five planning methods for con~~dera-

tion.~~~ The first method46 pertains to rigid ~a~~~~ 
planning similar to ~ne 1977 Plan and the fifth method47 

• 
is nothi'ng more than a continuation of~ the present system 

with minor modifications. Both these appro~ches should 

be rejected for various reasons mentioned above, and 

especial1y, because of the rigiaity and long duration of 

~the first method and the lack of a strong quarantee , . 
of access in the fifth. 48 

45. For an economic analysis of these five méthods, see 
Vicas, A.G., "An Economie Assessment of CCIR'S Five 
Methods for Assuring Guaranteed Access to the Orbit -
Spectrum kesource", VII, A.A.S.L., 1982, 431 et seg;. 

46.. See CCIR Doc. 4/286-E of June 12, 1981: Method :t: 
World or Regiona,1 Detailed Long-term (10-20 years) 
A. Priori Allotment Plan - liA 1ong-term'world or 
region~l a priori frequency/orbit a110tment plan 
with a procedure for the revision of the require
ments that is similar ta Article 4 of Appendix 30 
(the 1977 Broadcasting Sa~e1lite Plan). Under this 
procedure new requirements may be accommodated 
only if they do not cause unacceptable interference 
to those networks within the Plan."" ~ 

47,. Ibid. Method 5: Coordination Procedures and 
Technical Factors which are Revised periodically -
"This approach ta planning is a phased 

- revision of the existing regulatory procedures, 
regulations and the CCIR Recommendations as weIl' 
as the deve10pment of new procedures, regulations 
and Recommendations (simp1ified to the exte~t 
possible), leading to more efficient use of the 
geostationary satellite orbit/spectrum res0urce." 

48. Ibid~, ,106 and 116. 

- . f 
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The second method is that of a "Periodically 
J 

", Revised. (3-S) World or "IRegiônal Detailed AllotInent Plan". 
"'. 

ton ce such a plan is adopted, various "conferences could 

, 

plap an~ to accommodate new requirements. 
" •• It? ;) ~ 

conference it is understood that aIl the existing 

networks and aIl of the new or modiried requirements .. ~ 

would be accommodated. During the interval between 
~ 

conferences ~.' new requireménts' would be accommoda ted 

ta the ~xtent that they aid'not cause unaèeept~ble 

in terferenee to networks in the ,plan. ,,4 9 This method 
~ ~~-

seems to b~ the most suiteà t9 guaranteeing equitaQle 

access (~specially 'for DBS) ~o frequency bands which become' 
:i, . 

u~able in the near future. However, 3-5 years duration 

( seems rather short for BSS~ and it is suggested that 

~ 
1 

. . 

, the Plan be reMed onl; after 5-7 years. Provision 

would be made ~or the introduction of modifications, and to' 

allow for the usé of the latest technology during the 

interim period between conferences', which would not 

cause unacceptable harmful iriterference to systems 

withip the Plan. Secondly, an interval of 5 to 7 

yea~s would reduce the excessive administrat~ve costs 

incurred for conferences convened at shorter intervals •. 

~t'is further suqg~sted that the'FSS-for ,the 6/4 and' 

.49. Ibid., 100 . 
\ 

" 

.' 
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14/11 bands shou1d also be subject to such planning 
" 

given the saturation of these bands and-difficulties 

of access currently being faced by-certain countries. 

Method 3 ~World,. Regional or Sub-Regional Allotment 

Plan with Guaranteed AccesS'), pertains ta the adoption 

of a plan for which various conferences "could be lot 
'-'" 

convened from time to time as required (at intervals~ 

of 10 years or less), ta revise the overall technical 
• 

parameters and regulatory procedures. At these conferences, 

aIl the existing networks and new req~irements would be 

accommodated in the ~lan. Between conferences, there 

~ould be guaranteed access for new requirements. 

This~~ould'be possiblsothrough such mechanisms as 

·rese~ving spectrum/orbital capacity for future require

"ments unforeseen at the time of the conference or by 
.1' 50 

the subsequent convenin1 of a special co~ference. 

This method would seern 1:0 be useful for aIl other space 

services in aIl the bands allocated to thern, except in 

certain cases where the 1985/87 'conference decides not 

to establish any formaI plan, since.there is absolutely 

no dahger of ~ny count~ being denied access ta the 

orbit/spectrum resource. In such exceptional cases, 
Q 

'50. ,!pid. ' 

, . 

. . 

o 
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Method i could pe-applied. 51 
, , 

The most important 
\ , .. 

general principles of planning could be established at 

the WARe, leaving the details to be completed by 

RARC's according to the requirernents of.each region. 

This would help decentralize the decision-making proce6~ 

in ~inistrative radio conferences, as weIl as the 

e~ercise of unnecessary influence from one group of 

nations to the other. The regional conferences could 

thus become more speci~lized and better understand the 

requirernents of each country in a particular region -

hence more effective. The main advantages of Methoq 3 

planning are that: 

(a) the allotrnent plan could specify particular 

51. 

i 

orbital positions and frequencies or 

alternatively, the allotrnents could be made 

to provide flexibility in irnplementing systems, 

~ using such techniques as block frequency 

allotments, and, 

Ibid. Method 4: Guaranteed A~cess by Means of 
Multilateral C'oordination: -, The "Conference'" 
would not establish a formaI plan, but would 
establish procedures for guaranteed frequencyl 
orbit access for new requirements. Normally, 
frequency orbit access would be coordinated 
in accordance with the procedures contained in 
Method 5. When a new requirement could not 
readily be accommodated, a,special meeting wouid 
be called of those administrations whiih might be 
affected and a means would be found to accommodate 
the new requirement." It is suggested that the 
Radio Regulatibns should contain specifie duties 
of the administrations to accommodate the new 
networks with maximum changes to be made to the existing 
system~ and minimum burdens to be irnposed on the 
new systems. , 

Q 
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Cb) modifications could be made in both Conference~, 

as weIl as in,cases where difficulties are faced, 

- regulatory procedures could be invoked to 

guarantee access. 

Method 3 offers equitable access, and the tendency ta 

over-estimate requirements would be mini~ized through 

periadic revis ions of the Plan. This would encourage 

the introduction of technical innovations as weIl as 

the accommodatio~ of new networks on 'an equal footing 

with existing systems. The cost of participating.in the 

planning co~f~~ence could be substantial, but may be 

partially offset by a reduction in actual system coordina-

t
,52 ,'(' 

, ~on. 

It is suggested that the present practice of first 

çome, first served as a general rule, and a priori rigid 

planning as an exception, should be replaced by Method 

3 as a genera~ rule, and Methods 2 and 4 as exceptions. 

It is, however, unlikely that a particular method 
<:; 

will be appropriate for aIl space services in aIl the 

allocated ba~ds at aIl times. The 1985/87 WARC should 

• 1 therefore decide not only which services should be 

planned, but also according to what meth?ds. A decision 

ahould also be taken with respect ta what services 'not 

ta plan, for the time being. Space services in bands 

52. Ibid., 111-113. 
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above 100 GHz for example need not be planned since 
" , 

these fregdencies are unlikely to be used extensively 

. for regular operations before,at least,the year 2000. 

The ITU's competence and expertise is confined 
, ) 

to techniéallconsideration~. As already stated, 
i' 

the Plenipotfntiary Conference should be more active 

in POlic~ de~isions, but more importantly, there should 

be global disçussion of the political, economic and 

organiza~ional aspects of the sharing of benefits 

derived from utilization of the geostationary orbit 
f"-

a natural re~ource of outer space. A special inter-

national regime should bè developed which would be in 

,the inter est and for the benefit of aIl countries', 

irrespective of the state of their technological 

development. . '~ 
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